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INTRODUCTION

Ohio's public policy recognizes that sometinies people make mistakes but that

they can earn second chances. See State v. Boddie, 170 Ohio App.3d 590, 2007-Ohio-626,

86£3 N.E.2d 699, 1 8 (referring to Ohio's expungement statutes). Sometimes those

mistakes may result in a criminal conviction. Arld even minor criminal convictions

have substanti:zl collateral consequences, which may profoundly limit job, educational,

and housiazg opportunities. See Ohio Justice & Policy Center, Civil Inzpacts of Crirninal

Coitvictions i:tnder Ohio Law, http://civiccohio.org/ (accessed on Dec. 19, 2013); Lisa

Riordan Seville and Hanna Rapleye, NBC News, Sentenced to debt: Svnte tossed in i)rison

over unpaid fines, available at http://inplainsight.nbcnews.com

%_news/2013/05/27/183f30470-sentenced-to-debt-some-tossed.-i_n-prison-over - unpaid -

fines?lite (accessed Dec. 19, 2013).

The legislature created a statutory method for courts to grant a person relief from

a conviction, so long as the offender can demonstrate that an offense was an isolated

incident and that he or she has been rehabilitated. Accordin.gly, when the legislature

enacted R.C. 2953.31 et seq., those statutes were designed to give trial courts discretion

to give second chances to people so long as sealing an offender's conviction is consistent

with the public's interest. R.C. 2953.32(C). This case is about an indigent woman who

has earned a second chance.
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In 2001, Appellee Sharlene Aguirre was arrested for making a serious

mistake: she stole approximately $34,000. This occurred during a time of enormous

stress in Ms. Aguirre's life: her son had jtist been diagnosed with HIV. State v. Aguirre,

Case No. 12EP01-26, Apr. 5, 2012 Transcript of Expungement 1-Iearing Proceedings, 2

(Franklin C.P.). To cope, she started gambling, and to feed that behavior, she stole. Id.

When she was cazig ht, she took responsibility for her actions. First, by pleading guilty

to theft and then by agreeing to repay the victim and the victim's third-party insurance

companies for the economic -i_mpact of her actions. She was placed on comm-unity

control for five years, and as part of her supervision, she was directed to pay $34,000 in

restitution. State v. Aguirre, Case No. 2001CR-12-7203, July 9, 2002 Judgmenf Entry 1

(Franklin C.P.). Ms, Aguirre continued paying the restitution award, and over the

course of roughly ten years, she has managed to pay down approximately

$16,000. Apr. 5, 2012 Tr. 5.

In 2007, she was discharged from community control, and in 207 2, she applied. to

have her record sealed. There is no indication that Ms. Aguirre asked to be relieved of

her responsibility to continue paying restitution to the third-party insurance companies.

The trial court granted her motion. Case No. 12EP01-26, Apr. 12, 2012 Entry Sealing

Record of Conviction Pursuant to R.C. 2953.32. But the State continues to challenge the

trial court's decision. It claims that so long as Ms. Aguirre has an outstanding

restitution balance, she has not been "finally discharged" from her conviction and is not
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eligible to have her record sealed under R.C. 2953.32(A)(1). The State's argument

should be rejected.

The State advocates for a position that defeats the remedial purpose of the

expungemertt statutes byasking for a statutory interpretation that would treat indigent

and affluent offenders differently from one another. Because the State's position

appears to be contrary to the fundamental purpose of the expungement statutes, this

Court should rule that a trial court may seal an offender.'s criminal conviction, even if

the restitution amount is not fully paid.

STATEMENT OF THE CASE AND FACTS

On May 22, 2002, Ms. Aguirre pleaded guilty to theft, a fourth-degree felony and

a violation of R.C. 291:3.02. State v. Aguirre, 2001CR-12-7203, July 9, 2002 Judgment

Entry 1 (Franklin C.P.). At sentencing, the parties recommended five vears of

community control with the "[e]xpress condition * * * that defendant pay $2,000.00 in

restitution to Economy Enterprises Inc. Further restitution owed to Westfield Insurance

Company and Harleysville Insurance to be determined by probation." Id. At her July

2012 sentencing hearing, the court imposed five years of community control and "the

following Community Control Sanctions ^* * The Defendant shall pay the balance of

the $32,562.47 restitution amount to probation and $2,000.00 to Economy Enterprises as

soon as possible." Zd. at 2. The Judgment Entry also stated that "[t]he total fine and

financial sanction judgment is Court costs." Id.



On June 19, 2007, the Franklin County Court of Common Pleas terminated Ms.

Aguirre's community control. Case No. 2001 CR-12-7203, June 19, 2007 Entry. It noted

that Ms. Aguirre "has complied with the terms of her probation, except that the

restitution are not paid." Id. There is no indication that the State objected.

On January 1.2, 2012 - four and a half years after her community control was

terminated - Ms. Aguirre filed a pro se application to seal her conviction. Case No.

12E1'-26, Jan. 12, 2012 App. for Order Sealing Record of Conviction or Bail Forfeiture.

At that time, M. s. .Agtrirre had paid all but $14,152 of the restitution award. Apr. 5, 2012

Tr. 5. The State objected, arguing that Ms. Aguirre had not been "finally discharged"

from her conviction because she had. "failed to pay the court-ordered restitution." Feb.

17, 2012 State's Objections to Applicant's Request for Expungement Due to Applicant's

Failure to Pay Restitution, 1. On April 5, 2013, a hearing was held. After finding that

t:here were no criminal proceedings pending against Ms. Aguirre, that she had paid

more than $16,000 in restitution, and that it was consistent with the public interest to do

so, the trial court sealed Ms. Aguirre's conviction. Id. at 6; Apr. 12, 201.2 Entry Sealing

Record of Conviction Pursuant to R.C. 2953,32. And that entry directs that all records

pertaining to Ms. Aguirre's conviction be sealed "except as provided in R.C. 2953.32(li'),'

all index references be deleted. This order does not exempt from use records and work

product in this case in any civil litigation arising out of, or related to, the facts in this

1 Revised C'ode 2953.32(F) allows a governmental agencv, office, or department to maintain an
index of coiivictions that have been sealed.
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case, and such records and work product will be available for inspection and use for

such purposes if necessary." Id.

In May 2011,, the State appealed, arguing that Ms. Aguirre was not eligible to

have her record sealed under R.C. 2953.32(A) because the restitution hac.̀ i not been fully

pai.d. to the third-party insurance companies. On March 7, 2013, the Tenth District

Court of Appeals overruled the State's assignment of error, reasoning that the

expungement statutes should be liberally construed to effect their remedial purpose

and that if Ms. Aguirre's conviction was unsealed it would act as a continuing

punishment, which has no benefit to the insurance com.panies or Ms. Aguirre. State v.

11h7uir-re, 10th Dist. M. 12AI'-415, 2013-Ohio-768, T 17. Moreover, even if Ms. Aguirre's

conviction was sealed, fhe third-party insurance companies had civil collection

remedies available to them.; and thus, they were not without an avenue to obtain relief.

Id. at I 1-6.

On March 8, 201.3, the State filed a motion for en banc consideration and motion

to certi:fy a conflict. The motion for en banc consideration was denied, but the Tenth

District Court of Appeals certified the following question to this Court:

Whether an offender's record of conviction may v be sealed when the

offender still owes court-ordered restittition to a third-party insurance

company.

May 7, 2013 Journal Entry. It was assigned Case 1`a7urriber. 2013-0870.
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On May 31, 2013; the State filed a discretionary appeal, which was assigned Case

Number 2013-0876. It included the following I'ropUsition of Law:

A de.fencl Znt%applicant who still owes restitution has not been finally

discharged and is not eligible to seal her conviction, under R.C.

2953.32(A)(1).

On September 4, 2013, this Court consolidated both cases, determined that a

conflict existed and accepted jurisdiction to resolve the certified question and accepted

jurisdiction over the State's Proposition of Law. As explained below, the State's

interpretation of R.C. 2953.32(A)(1) conflicts with the legislature's intent, Ms. Aguirre

asks that this Court rule that a trial court has discretion to seal an offender's conviction

even if restitution has not been ftilly paid.

ARGUMENT

First Proposition of Law:

Under 2953.32(A)(1), a fel®ny offender with a qualifying offense

becomes eligible to have his or her record sealed three years after the

offender has been finally discharged from supervision and/or

incarceration.

A. In the criminal. context, discharged means released from jail, prison, or
supervision.

1. A person is discha.rged. when he or she is finally released from
supervision and there is no threat that the offender may be
returned to jail or prison for that offense.

As used in the criminal statutes, a person is "discharged" when he or she is

released from jail, prison, or supervision. And a person is "finally discharged" when he
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or she completes any terrr.n. of supervision associated with a sentence, and the court no

longer has jurisdiction to extend the offender's period of supervision or return the

offender to jail or prison. Ms. Aguirre completed her term of comzxtunity control in

june 2007, and the court no longer had jurisdiction to extend her period of supervision

or impose a prison term for a violation of her supervision. Thus, Ms. Aguirre was

finally discharged on June 19, 2007.

Revised Code 2953.32(A) states:

Except as provided in section 2953.61 of the Revised Code, an eligible

offender may apply to the sentencing court if convicted in this state, or to

a court of common pleas if convicted in another state or in a federal court,

for the sealing of the conviction record. Application may be made at the

expiration of three years after the offender's final dtscllarge if convicted of a

felony, or at the expiration of one year after the offender's final discharge

if convicted of a misdemeanor.

(Emphasis added.)

The dispute in this case turns on whether Ms. Agc;cir.re was eligible to have her

record sealed. For a felony conviction to be eligible for expungement, the person must

show that (1) he or she was a first offender; (2) that the offense qualifies for sealing and

is not excluded by R.C. 2953.36 or another applicable exception; and (3) that three years

have passed since the offender's "final discharge" from the offense. Id.

"Final discharge" is not defined in those sections of the Revised. Code addressing

the sealing of criminal records. See R.C. 2953.31 - 2953.36. But the State argues that an

offender is not finally discharged until he or she completes any term of incarceration
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and/or supervision and has fully paid all restitution. That interpretation expands well

beyond how the legislature has used "discharged" in the criminal context and conflicts

with R.C. 2953.32(A)'s remedial purpose. See State ex rel. Gains v. Ross, 86 Ohio St.3d

620, 622, 716 N.E.2d 204 (1999) (stating that R.C. 2953.32 shottId be liberally construed to

effectuate its remedial purpose); State v. Boddie, 170 Ohio App.3d. 590, 2007-Ohio-626,

868 N.E.2d 699, yj °(noting that the purpose of R.C. 2953.32 is to grant second chances

to those people who demonstrate that they have been rehabilitated). See ge.neY(zrty

Schusshein2 Y. Schusslieim, _ Ohio St.3d 2013-Oh.io-4529, 1 17 (giving a liberal

interpretation to the expungement statutes so that courts could sea:l the records of a

CPO complaint, even though not statutorily authorized to do so). In criminal statutes,

"discharge" refers to a defendant's release from jail, prison, or supervision. And

because R.C. 2953.31. et seq. address the sealing of a criminal conviction, "final

discharge" should be construed consistent with its use in the criminal statutes.

In construing statutes, a court's primary purpose is to discern and give effect to

the legislature's intent. State v. AntfzorP2/, 96 Ohio St.3d 173, 2002-Ohio-4008, 772 N.E.2d

1167 1 10. Courts begin by examining the plain language of the statute. Id. And

"[w]here the meaning of the statute is clear and definite, it must be applied as written."

Id. But, where the words are ambiguous and subject to varying interpretations, further

interpretation is necessary. Id., D.A.B.E., Inc. v. Toledo-Lucas County Bd. of^ Henlth, 96

Ohio St.3d 250, 2002-Ohio-4172, 773 N.E.2d 536, Iff 20 (stating that if the language is
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ambiguous, courts should consider laws on the same subject matter to determine the

legislative intent); State ex i-el. Nu^. 1V1r..tt. Life Ii1s. Co. v. Toaralinson, 90 Ohio St. 233, 124

N.E. 220 (1919), paragraph one of the syllabus (ruling that when a word or phrase is

ambiguous, courts should give that word the meaning that it was given in statu:tes

referring to the same subject matter).

As used in Ohio's criminal stattrtes, "discharge" is a. term with a specialized

meaning that refers to a person's release from jail, prison, or supervision. See D.A.B.E.,

Inc. at 121 ("words that have acquired technical or particular rneanzng * * * shalLC be

construed accordingly."). An offender is discharged when he or she is released from

jail, prison, or a term of supervision. See, e.g., R.C. 2935.31 (stating that if an arrest is

unlawful the magistrate shall order the arrestee to be "discharged"); R.C. 2947.16 (a

person may be "discharged" on his or her own recognizance if coz-tvicted of a

misdemeanor); R.C. 2949.08(A) (when a person is convicted and sentenced, the person

shall remain in the jailer's, administrator's, or keeper's custody until "discharged")

Final means "not to be altered or undone," "coming at the end," "being the last in a

series, process, or progress," or "of or relating to the ultimate purpose or result of a

process." Merriam-Webster Online, Final, available at http://www.merriaan-

webster.com/dictionary/final (accessed Dec. 18, 2013). Thus, when read togefher, a final

discharge occurs when an offender is released from a period of incarceration and/or

9



supervision and m:ay no longer be sent back to jail or prison, and is not subject to any

further period of supervision.

Ms. Aguirre's community control was terminated on June 19, 2007, and that is

when she was finally discharged from supervision. June 19, 2007 Entry. Once

discharged, the trial court no longer had authority or jurisdiction to send Ms. Aguir.re to

jail or prison for the 2002 convicti_on., and her period of community control could not be

extended. Consequently, she was eligible to have her record sealed in June 2010.

2. The legislature would not have intended to impose greater

punishment on indigent defendants.

The State argues that an offender may only have his or her record sealed if

restitution has been fully paid. If the State's position is accepted, this Court would be

perpetuatinf; the cycle of poverty by forcing indigent persons to overcome greater

burdens in having their records sealed than the burdens that fall on more affluent

offenders. This cannot be what the legislature intended when it enacted R.C. 2953.32.

There are significant collateral consequences associated with having a criminal

conviction., which limit an offender's access to job, education, and housing

opportunities. See Ohio Justice & Policy Center, Civil Iinpacts of Criniinal Convictions

Under Ohio Law, http://civiccohio.org/ (accessed on Dec. 19, 2013); Lisa Riordan Seville

and Hanna Rapleye, NBC News, Sentencecl to debt: Some tossed in prison over unpaid fines,

available at http:/%inplainsight.nbcnews.com J_news/2013/00'/27/18380470-sentenced-to-

debt-some-tossed-in-prison-over - unpaid - fines?lite (accessed Dec. 19, 2013)
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(discussing an offender's inability to get a job in her field with a criminal conviction).

Indigent people do not have the same resources as affluent people. Indeed, indigent

persons generally have less education, fewer job opportunities, fewer financial

resources, and greater debt than more aff(uent persons. See The Stanford Center on

Poverty and Inequality, Mequalittil in the Llnited States, ,available at

http://^,vvvw.stanford.edu/group/scspi/shdes.html (accessed Dec. 19, 201.3). Thus, an

indigent offender is far less likely to have the ability to pay restitution, arnd may even be

wholly unable to make restitution payments if, for example, he or she has become

homeless. And unlike the more affluent offender, who may be able to immediately

write a check for a restitution order, the indigent person will have to make restitution

payments, which may take the offender months or even years to pay off.

According to the State, an indigent offender who has consistently made

payments on a restitution o.rder is not eligible to have his or her record sealed until the

restitution has been paid in its entirety. As a result, comparable affluent offenders'

convictions are eligible for expungement befo7_e indigent offenders' convictions. Thus,

the criminal conviction will remain on the indigent offertder's criminal record for a

longer period. of time. And during that period, the indigent offender will remain

ineligible for job, scholarship, housing, and educational opportunities, while the more

affluent offender will have successfully erased his or her criminal record. This could

not be what the Ohio legislature intended nor should this be the public policy of Ohio.
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Importantly, allowing a court to seal an offender's record before restitution is

fu:lly paid, but only when the offender establishes a good faith effort to pay the financial

sanctions, acts as an incentive that encourages the offender to make payments and "stay

out of trouble." An indigent offender who is ordered to repay a substantial sum of

restitution may believe that it is impossible to .repay that amount in his or her lifetime

and, under the State's position, would have a greatly redu.ced incentive to make

payments or avoid criminal activity. Ruling that trial courts have discretion to seal an

offender's record when restitution has not been fully paid levels the playing field

between the rich and the poor. See Schusslleim, 2013-Ohi.o-4529, `(t 14 (when deciding

whethher to seal a person's record, a court should examine whether the state has a

compelling interest in retaining the records).

Moreover, if an offender's record is sealed when restitution has not been fully

paid, the offender is still subject to a civil judgment, which can harm a person's credit

and limit the offender's job opportunities. Lisa Riordan Seville and Hanna Rapleye,

NBC News, Sentenced to debt: Some tossed in prison over unpaid fi72es, supra. Thus, once a

conviction is sealed, there are still incentives for repaying any outstanding financial

sanctions.

Ms. Aguirre was ordered to pay $2,000 in restitution to her victim, Econo.my

Enterprises, Inc., and an aggregate amount of $32,562.47 to two, third-party insurance

compani:es. july 9. 2002 Judgment Entry. By the time of her expungement hearing, Ms.

12



Aguirre had repaid all but $14,152, which evidences Ms. Aguirre's continued, good-

faith effort to pay restitution. See Apr. 5, 2012 Tr. 5. BLa.t it has taken Ms. Aguirre

approximately ten years to pay that amount, and it could take her an additional ten

years to pay the remainder. Thus, according to the State, she would not be "eligible" to

have her record sealed until 2025, when she is sixty-eight years ol.cl. This result would

be absurd and could not be what the Ohio legislature intended.

B. The State's appeal should be dismissed as improvidently accepted.

The trial court ordered Ms. Aguirre to pay restitution as a condition of her

supervision. See July 9, 2002 Judgment Entry (stating that "[t]he Court imposes the

following Community Control Sanctions * * * [Ms. Aguirre] shall. pay the balance of the

restitution amount [and] [t]he total fine and financial sanction judgment is

Court costs."); June 19, 2007 Entry (discharging Ms. Aguirre from commuriity control

and stating that she "has complied with the terms of her probation, except that the

restitution [is] not paid."). Based on the plain language of the trial court's July 2002 and

June 2007 entries, the payment of restitution was a condition of Ms. Aguirre's

supervision that expired at the same time that her community control was terminated.

See R.C. 2929.15(A)(1) (stating that "[t]he duration of all community control sanctions

imposed upon an offender under this division shall not exceed five years."). And

when her supervision was terminated without objection, the State forfeited its argument

that Ms. Aguirre was not ""finall:y discharged." Because the State's current appeal arises
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from an argument that has been forfeited, this Court should disrraiss this appeal as

having been improviderttly accepted.

Second Proposition of Law:

An offender's record of conviction may be sealed when the offender has

not ftxlly pai:d. court-ordered restitution to a third-party insurance

company.

Revised Code 2929.18 did not - and does not - aixthorize third-party insurance

companies to recover monies paid to a criz-ne victim pursuant to an insurance contract,

qtczte v. Kreischer, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496, 'ff 15 (Pfieffer, J

concurring in part and dissenting in part). This is because the insurance company is not

a crime victim that has suffered. an economic loss as contemplated by the statute.

The version of R.C. 2929.18(f1.)(1) in effect at the time of Ms. Aguirre's conviction

provided:

the court imposing a sentence upon an offender for a felony may sentence

th.e offender to any financial sanction or combination of financial sanctions

authorized under this section * * * . Financial sanctions that may be

imposed pursuant to this section include, but are not limited to, the

following:

(1) Restitution by the offender to the victim of the offender's crime or any

survivor of the victim, in an amount based on the victim's economic loss.

The court shall order that the restitution be made to the adult probation

department that serves the county on behalf of the victim, to the clerk of

courts, or to another agency designated by the court, except that it may

include a requirement that reimbursement be made to third parties for

amounts paid to or on behalf of the victim * * * for economic loss resulting

from the offense. * * * At sentencing, the court shall determine the amount

of restitution to be made by the offender. All restitution payments shall be
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credited against any recovery of econoni_ic loss in a civil action brought by

the victim or any survivoi: of the victim against the offender.

Former 2929.18(A)(1).

In 2(}06, this Court construed that statute and ruled that a defendant may be

ordereci to pay r.estitution to a third-party insurer for medical costs it paid for a crime

victim's care under former 2923.:18(A)(1). But jitstice Pfeiffer recognized:

[f]ormer R.C. 2929.18(A) * * * provided for restitution, inclctding restitution

to third parties, "based on the victim's ecoi-iomic loss." R.C. 2929.01(M)

defines economic loss as "any economic detriment suffered by a victim as

a direct and proximate result of the commission of an offense," including

medical costs. The majority opinion conflates money that an insurance

company paid pursuant to a contract of insurarlce on behalf of an insured

with "economic detriment suffered by a victim." Whatever amount the

iT.isLtrance company paid is unambiguously and by definition not a

"detriment suffered by a victim." It is more in the nature of detriment

suffered by the insurance company. Apparently, a majority of this court

believes that the insurance company was the victim of felonious assault.

Fortunately, the General Assembly, perhaps foreseeing such a decision by

this court, has already amended R.C. 2929.18(A) to make it clear that

restitution is not intended to be a windfall for insurance co.mpanies. See

2003 Sub.H.B. No. 52.

Kreischer at '115 (Pfieffer, J. concurring in part and dissenting in part). Indeed, R.C.

2929.18(A) was amended in 2004 and now clearly provides that a third-party insurance

company may not recover for monies it paid pursuant to a contract of insurance.

Kreischer at 'ff 1, citing 2003 Sub.H.B. No. 52. See State v. Wickline, 3d Dist. No. 8-10-20,

2()11-Ohio-3004, 'ff 10, 11 (stating that restitution payments to an insurance company

violate the revised statute).
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An insurance company is in the business of insuring victims against crime; they

are not the victim of a crime when they must pay out for an insured's loss. Moreover,

insurance companies knowingly take the risk that one of its insureds may be a crime

victim. These third-party insurance companies are liot entitled to a windfall for

participating in its regular business activities, which would occur if the insurance

companies are permitted to collect premiu.ms from the victim as well as restitution from

the offender. See I<rcischer at 115.

In this case, the trial court sealed Ms. Aguirre's record and stated:

[t]he reason I'm not relying on the insurance company is because that's
why the insurance company is there in the event that you do something
wrong, they're supposed to step in and do what they're supposed to do.

Their recourse is to go against you and to try and obtain a judgment or

what have you to recover, but that's what they're there for.

And I'm not excusing your conduct by doing this, this is a principle

matter here that saying that the insurance - I shouldn't be ordering

restitution to the insurance company, that's the only thing I'm saying.

Apr. 5, 2012 Tr. 6. In other words, the third-party insurance companies did not suffer

the type of "economic loss" required for a restitution award. Consequently, the trial

court did not have the authority to order Ms. Aguirre to pay restitution to two, third-

party insurance companies. See Agee v. IZussell, 92 Ohio St.3d 540, 751 N.E.2d 1043

(2001) (recognizing that this Court may revisit a prior interpretation of a statute to

clarify the stattate's meaning and overrule a prior decision that misinterpreted that

statute).

16



Because the trial court did not have statutory authority to order restitution to a

tllird-party insurance company, unusual and extraordinary circumstances exist for

sealing Ms. Aguirre's conviction. This Court recently held that courts l-iave the inherent

authority to expunge and seal records when the case involves unusual and exceptional

circumstances, and the interest in the party seeking expungement outweighs the

government's interest in maintaining the records. Schussheitn, 2013-Ohio-4529. Ms.

Aguirre was finally discharged from the valid portion of her sentence on June 19, 2007.

Because the trial court was not actthor.ized to order restitution to the third-party

insurance companies, the restitution payments are not valid. Ms. Aguirre was finally

discharged from the valid portion of the cotirt's 2002 judgment on June 19, 2007.

Consequently; she was eligible to have her record sealed in June 2010. Unusual and

extraordinary circumstances exist for sealing Ms. Aguirre's record.

l'inally, to the extent that any economic losses suffered by a third-party insurance

company can be attributed to an offender, nothing prevents a third-party insurance

company from seeking a civil judgment against an offender. In fact, the entry- that seals

Ms. Aguirre's conviction provides: "[t]his order does not exempt from use records and

work product in this case in any civil litigation arising out of, or related to, the facts in

this case, and such records and work product will be available for inspection and use

for su.ch purposes if necessary." Apr. 12, 2012 Entry Sealing Record of Conviction
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Pursuant to R.C. 2953.32. Thus, sealing Ms. Aguirre's record may not relieve her from

her obligation to repay the third-party insurance companies.

CONCLUSION

Ms. Aguirre asks that this Court rulethat a trial court has discretion. to seal azi

offencler's criminal conviction, even if the restitUtion amount is not fully paid.

Alternatively, Ms. Aguirre asks that this Court dismiss the State's appeal as

improvidently accepted because the State did not object to Ms. Agutirre's final discharge

from communi.ty control, and, thus, forfeited its argument that Ms. Aguirre was not

eligible to have her record sealed.

Respectfully

OFFICE CPF II'HE OI4IO PUBLIC DEFENDER

F-Kelly M' ocik (0 ' 45)

Assista State Public De - er

(Coun.s 1e-t-Record)

250 East Broad Street

Suite 1400

Columbus, Ohio 4321.5
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kelly.mih-ocik@opd.ohio.gov

Counsel for Slzarteire Aguirre
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TITLE XXIX [29] CRZIVIES -- PROCEDURE
CHAPTER 2929: PENALTIES AND SENTENCING

[PENALTIES FOR FELOItiY]

ORC Ann. 2929.18 (Anderson 2001)

§ 2929.18 Financial sanctions; restitution.

(A) Except as otherwise provided in this division and in addition to imposing court
costs pursuant to section 2947.23 of the Revised Code, the court imposing a sentence
upon an offender for a felony may sentence the offender to any financial sanction or
combination of financial sanctions authorized under this section or, in the circum-
stances specified in section 2929.25 of the Revised Code, may impose upon the of-
fender a fine in accordance with that section. If the offender is sentenced to a sanction
ofconfin.ement pursuant to section 2929.14 or 2929.16 of the Revised Code that is to
be served in a facility operated by a board of county commissioners, a legislative au-
thority of a municipal corporation, or another governmental. entity, the court imposing
sentence upon an offender for a felony shall comply with division (A)(4)(b) of this
section in determining whether to sentence the offender to a financial sanction de-
scribed in division (A)(4)(a) of this section. Financial sanctions that may be imposed
pursuant to this section include, but are not limited to, the following:

(1) Restitution by the offender to the victim of the offender's crime or any survivor
of the victim, in an amount based on the victim's economic loss. The court shall order
that the restitution be made to the adult probation department that serves the county
on behalf of the victim, to the clerk of courts, or to another agency designated by the
court, except that it may include a requirement that reimbursement be made to third
parties for amounts paid to or on behalf of the victim or any survivor of the victim for
economic loss resulting from the offense. If reimbursement to third parties is re-
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quired, the reimbursement shall be made to any governmental agency to repay any
amounts paid by the agency to or on behalf of the victim or any survivor of the victim
for economic loss resulting from the offense before any reimbursement is made to
any person other than a governmental agency. If no governmental agency incurred
expenses for economic loss of the victim or any survivor of the victim resulting from
the offense, the reimbursement shall be made to any person other than a governmen-
tal agency to repav amounts paid by that person to or on behalf of th.e victim or any
survivor of the victim for economic loss of the victim resulting from the offense. The
court shall not require an offender to repay an insurance company for any amounts
the company paid on behalf of the offender pursuant to a policy of insurance. At sen-
tencing, the court shall determine the amount of restitution to be made by the offend-
er. All restitution payments shall be credited against any recovery of economic loss in
a civil action brought by the victim or any survivor of the victim against the offender,

(2) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable
by the offender to the state, to a political subdivision, or as described in division
(B)(2) of this section to one or more law enforcement agencies, with the amount of
the fine based on a standard percentage of the offender's daily income over a period
of time determined by the court and based upon the seriousness of the offense. A fine
ordered. under this division shall not exceed the statutory fine amount authorized for
the level of the offense under division (A)(3) of this section.

(3) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable
by the offender to the state, to a political subdivision when appropriate for a felony,
or as described in division (B)(2) of this section to one or more law enforcement
agencies, in the following amount:

(a) For a felony of the first degree, not more than twenty thousand dollars;

(b) For a felony of the second degree, not more than fifteen thousand dollars;

(c) For a felony of the third degree, not more than ten thousand dollars;

(d) For a felony of the fourth degree, not more than five thousand dollars;

(e) For a felony of the fifth degree, not more than two thousand five hundred dol-
lars.

(4)(a) Subject to division (A)(4)(b) of this section, reimbursement by the offender
of any or all of the costs of sanctions incurred by the government, including the fol-
lowing:

(i) All or part of the costs of implementing any community control sanction;

(ii) All or part of the costs of confinement under a sanction imposed pursuant to
section 2929.14 or 2929.16 of the Revised Code, provided that the am.ount of reim-
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bursement ordered under this division shall not exceed the total amount of reim-
bursement the offender is able to pay as determzned at a hearing and shall not exceed
the actual cost of the confinement; .

(b) If the offender is sentenced to a sanction of confinement pursuant to section
2929.14 or 2929.16 of the Revised Code that is to be served in a facility operated by a
board of county commissioners, a legislative authority of a municipal corporation, or
another local governmental entity, one of the following applies:

(i) If, pursuant to section 307.93, 341.14, 341.19, 341.23, 753.02, 753.04, 753.16,
2301.56, or 2947.19 of the Revised Code, the board, legislative authority, or other
local governmental entity requires prisoners convicted. of an offense other than a mi-
nor misdemeanor to reimburse the county, municipal cozporation, or other entity for
its expenses incurred by reason of the prisoner's corrfinement, the court shall impose a
financial sanction under division (A)(4)(a) of this section that requires the offender to
reimburse the county, municipal corporation, or other local governmental entity for
the cost of the confinement. In addition, the court may impose any other financial
sanction under this section.

(ii) If, pursuant to any section identified in division (A)(4)(b)(i) of this section, the
board, legislative authority, or other local governmental entity has adopted a resolu-
tion or ordinance specifying that prisoners convicted of felonies are not required to
reimburse the county, municipal corporation, or other local governrnental entity for
its expenses incurred by reason of the prisoner's confinement, the court shall not im-
pose a financial sanction under division (A)(4)(a) of this section that requires the of-
fender to reimburse the county, municipal corporation, or other local governmental
entity for the cost of the confinement, but the court may impose any other financial
sanction under this section.

(iii) If neither division (A)(4)(b)(i) nor (A)(4)(b)(ii) of this section applies, the
court may impose, but is not required to impose, any financial sanction under this
section,

(c) Reimbursement by the offender for costs pursuant to section 2929.28 of the
Revised Code.

(B)(1) For a first, second, or third degree felony violation of any provision of
Chapter 2925., 3719., or 4729. of the Revised Code, the sentencing court shall im-
pose upon the offender a mandatory fine of at least one-half of, but not more than., the
maximum statutory fine amount authorized for the level of the offense pursuant to di-
vision (A)(3) of this section. If an offender alleges in an affidavit filed with the court
prior to sentenc'rng that the offender is indigent and unable to pay the mandatory fine
and if the court determines the offender is an indigent person and is unable to pay the
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manndatory f ne described in this division, the court shall not impose the mandatory
fine upon the offender.

(2) Any mandatory fine imposed upon an offender under division (B)(1) of this
section and any fine imposed upon an offender under division (A)(2) or (3) of this
section for any fourth or fifth degree felony violation of any provision of Chapter
2925., 3719., or 4729. of the Revised Code shall be paid to law enforcement agencies
pursuant to division (F) of section 2925.03 of the Revised Code.

(3) For a fourth degree felony OMVI offense and for a third degree felony C)MVI
offense, the sentencing court shall impose upon the offender a mandatory fine in the
amount specified in division (A)(4) of section 4511.99 of the Revised Code. The
mandatory fine so imposed shall be disbursed as provided in division (A)(4) of sec-
tion 4511.99 of the Revised Code.

(4) Notwithstanding any fine otherwise authorized or required to be imposed un-
der d.ivision(A)(2)or (3) or (B)(1) of this section or section 2929.31 of the Revised
Code for a violation of section 2925.03 of the Revised Code, in addition to any pen-
alty or sanction imposed for that offense under section 2925.03 or sections 2929.11 to
2929.18 of the Revised Code and in addition to the forfeiture of property in connec-
tion with the offense as prescribed in sections 2925.42 to 2925.45 of the Revised
Code, the court that sentences an offender for a violation of section 2925.03 of the
Revised Code may impose upon the offender a fine in addition to any fine imposed
under division (A)(2) or. (3) of this section and in addition to any mandatory fine im-
posed under division (B)(1) of this section. The fine imposed under division (B)(4) of
this section shall be used as provided in division (H) of section 2925.03 of the Re-
vised Code. A fine imposed under division (B)(4) of this section shall not exceed
whichever of the following is applicable:

(a) The total value of any personal or real property in which the offender has an
interest and that was used in the course of, intended for use in the course of, derived
from, or realized through conduct in violation of section 2925.03 of the Revised
Code, including any property that constitutes proceeds derived from that offense;

(b) If the offender has no interest in any property of the type described in division
(B)(4)(a) of this section or if it is not possible to ascertain uThether the offender has an
interest in any property of that type in which the offender may have an interest, the
amount of the mandatory fine for the offense imposed under division (B)(1) of this
section or, if no mandatory fine is imposed under division (B)(1) of this section, the
amount of the fine authorized for the level of the offense imposed under division
(A)(3) of this section. A ° 4
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(5) Prior to imposing a fine under division (B)(4) of this section, the court shall
determine whether the offender has an interest in any property of the type described
in division (B)(4)(a) of this section. Except as provided in division (B)(6) or (7) of
this section, a fine that is authorized and imposed under division (B)(4) of this section
does not limit or affect the imposition of the penalties and sanctions for a viol.ation of
section 2925.03 of the Revised Code prescribed under those sections or sections
2929.11 to 2929.18 of the Revised Code and does not limit or affect a forfeiture of
property in connection with the offense as prescribed in sections 2925.42 to 2925.45
of the Revised Code.

(6) If the sum total of a mandatory fine amount imposed for a first, second, or
third degree felony violation of section 2925.03 of the Revised Code under division
(B)(1) of this section plus the amount of any fine imposed under division (B)(4) of
this section does not exceed the maximum statutory fine amount authorized for the
level of the offense under division (A)(3) of this section or section 2929.31 of the
Revised Code, the court may impose a fine for the offense in addition to the manda-
tory fine and the fine imposed under division (B)(4) of this section. The sum total of
the amounts of the mandatory fine, the fine imposed under division (B)(4) of this sec-
tion, and the additional fine imposed under division (B)(6) of this section shall not
exceed the maximum statutory fine amount authorized for the level of the offense
under division (A)(3) of this section or section 2929.31 of the Revised Code. The
clerk of the court shall pay any fine that is imposed under division (B)(6) of this sec-
tion to the county, township, municipal corporation, park district as created pursuant
to section 511.18 or 1545.04 of the Revised Code, or state law enforcement agencies
in this state that primarily were responsible for or involved in making the arrest of,
and in prosecuting, the offender pursuant to division (F) of section 2925.03 of the
Revised Code.

(7) If the sum total of the amount of a mandatory fine imposed for a first, second,
or third degree felony violation of section 2925.03 of the Revised Code plus the
amount of any fine imposed under division (B)(4) of this section exceeds the maxi-
mum statutory fine amount authorized for the level of the offense under division
(A)(3) of this section or section 2929.31 of the Revised Code, the court shall not im-
pose a fine under division (B)(6) of this section.

(C)(1) The offender shall pay reimbursements imposed upon the offender pursuant
to division (A)(4)(a) of this section to pay the costs incurred by the departinent of re-
habilitation and correction in operating a prison or other facility used to confme of-
fenders pursuant to sanctions imposed under section 2929.14 or 2929.16 of the Re-
vised Code to the treasurer of state. The treasurer of state shall deposit the reim-
bursements in the confinement cost reimbursement fund that is hereby created in the
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state treasury. The department of rehabilitation and correction shall use the amounts
deposited in the fund to fund the operation of facilities used to confine offenders
pursuant to sections 2929.14 and 2929.16 of the Revised Code.

(2) Except as provided in section 2951. 021 [2951.02> l] of the Revised Code, the
offender shall pay reimbursements imposed upon the offender pursuant to division
(A)(4)(a) of this section to pay the costs incurred by a county pursuant to any sanc-
tion imposed under this section or section 2929.16 or 2929.17 of the Revised Code or
in operating a facility used to confine offenders pursuant to a sanction imposed under
section 2929.16 of the Revised Code to the county treasurer. The county treasurer
shall deposit the reimbursements in the sanction cost reimbursement fund that each
board of county commissioners shall create iia. its county treasury. The county shall
use the amounts deposited in the fund to pay the costs incurred by the county pursu-
ant to any sanction imposed under this section or section 2929.16 or 2929.17 of the
Revised Code or in operating a facility used to confine offenders pursuant to a sanc-
tion imposed under section 2929.16 of the Revised Code.

(3) Except as provided in section 2951.021 [2951.02.1] of the Revised Code, the
offender shall pay reimbursements imposed upon the offender pursuant to division
(A)(4)(a) of this section to pay the costs incurred by a municipal corporation pursuant
to any sanction imposed under this section or section 2929.16 or 2929.17 of the Re-
vised Code or in operating a facility used to confine offenders pursuant to a sanction
imposed under section 2929.16 of the Revised Code to the treasurer of the municipal
corporation. The treasurer shall deposit the reimbursements in a special fund that
shall be established in the treasury of each municipal corporation. The municipal
corporation shall use the amounts deposited in the fun.d to pay the costs incurred by
the municipal corporation pursuant to any sanction imposed under this section or sec-
tion 2929.1.6 or 2929.17 of the Revised Code or in operating a facility used to confine
offenders pursuant to a sanction imposed under section 2929.16 of the Revised Code.

(4) Except as provided in section 2951.021 [2951.02.1 ] of the Revised Code, the
offender shall pay reimbursements imposed pursuant to division. (A)(4)(a) of this sec-
tion for the costs incurred by a private provider pursuant to a sanction imposed under
this section or section 2929.16 or 2929.17 of the Revised Code to the provider.

(D) A financial sanction imposed pursuant to division (A) or (B) of this section is
a judgment in favor of the state or a political subdivision in which the court that im-
posed the financial sanction is located, except that a financial sanction of reimburse-
ment imposed pursuant to division (A)(4)(a)(ii) of this section upon an offender who
is incarcerated in a state facility or a municipal jail is a judgment in favor of the state
or the municipal corporation, a financial sanction of reimbursement imposed upon an
offender pursuant to this section for costs incurred by a private provider of sanctions
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is a judgment in favor of the private provider, and a financial sanction of restitution
imposed pursuant to this section is a judgment in favor of the victim of the offender's
criminal act. The offender subject to the sanction is the judgment debtor. Imposition
of a financial sanction and execution on the judgment does not preclude any other
power of the court to impose or enforce sanctions on the offender. Once the financial
sanction is imposed as a judgment, the victim, private provider, state, or political
subdivision may bring an action to do any of the following:

(1) Obtain execution of the judgment through any available procedure, including:

(a) An execution against the property of the judgment debtor under Chapter 2329.
of the Revised Code;

(b) An execution against the person of the judgment debtor under Chapter 2331. of
the Revised Code;

(c) A proceeding in aid of execution under Chapter 2333. of the Revised Code, in-
cluding:

(i) A proceeding for the examination of the judgment debtor under sections
2333.09 to 2333.12 and sections 2333.15 to 2333.27 of the Revised Code;

(ii) A proceeding for attachment of the person of the judgment debtor under sec-
tion 2333.28 of the Revised Code;

(iii) A creditor's suit under section 2333.01 of the Revised Code.

(d) The attachment of the property of the judgment debtor under Chapter 2715. of
the Revised Code;

(e) The garnishment of the property of the judgment debtor under Chapter 2716.
of the Revised Code.

(2) Obtain an order for the assigninent of wages of the judgment debtor under sec-
tion 1321.33 of the Revised Code.

(E) A court that imposes a financial sanction upon an of:fender may hold a hearing
if necessary to determizie whether the offender is able to pay the sanction or is likely
in the future to be able to pay it.

(F) Each court imposing a financial sanction upon an offender under this section
or under section 2929.25 of the Revised Code may designate a court employee to
collect, or may enter into contracts with one or more public agencies or private ven-
dors for the collection of, amounts due under the financial sanction imposed pursuant
to this section or section 2929.25 of the Revised Code. Before entering into a contract
for the collection of amounts due from an offender pursuant to any financial sanction
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imposed pursuant to this section or section 2929.25 of the Revised Code, a court shall
comply with sections 307.86 to 307.92 of the Revised Code.

(G) If a court that imposes a financial sanction under division (A) or (B) of this
section finds that an. offender satisfactorily has completed all other sanctions imposed
upon the offender and that all restitution that has been ordered has been paid as or-
dered, the court may suspend any financial sanctions imposed pursuant to this section
or section 2929.25 of the Revised Code that have not been paid.

(H) No financial sanction imposed under this section or section 2929.25 of the
Revised Code shall preclude a victim from bringing a civil action against the offend-
er.

HISTORY-.

146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 480 (Eff 10-16-96);
146 v S 166 (Eff 10-17-96); 147 v H 122 (Eff 7-29-98); 148 v S 107 (Eff 3-23-2000);
148 v S 22 (Eff 5-17-2000); 148 v H 528. Eff 2-13-2001.

The provisions of § 3 of HB 528 ( 148 v --) read as follows:

SECTION 3. Section 2929.18 of the Revised Code is presented in this act as a
composite of the section as amended by both Am. Sub. S.B. 22 and Am. Sub. S.B.
107 of the 123rd General Assembly, with the new language of neither of the acts
shown in capital letters. This is in recognition of the principle stated in division (B) of
section 1.52 of the Revised Code that such amendments are to be harmonized where
not substantively irreconcilable and constitutes a legislative finding that such is the
resulting version in effect prior to the effective date of this act.
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Legislative Alert: LEXSEE 2013 Olaio I-IB 59 -- See sections IOIXOI and 101X09_.

§ 2929.15. C.omniunity control sanctions

(A) (1) If in senten.cing an offender for a felony the court is not required to impose a prison term, ainandatory pt-ison
term, or a tenn of life imprisonment upon the offender, the court may directly impose a sentence that cozisists of one or
more community control sanctions authorized pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code. If
the court is sentencing an offender fora fourth degree felony OVI offense under division (G)(1) ofsection 292913 of
the Revised Code, in addition to the mandatory term of local incarceration imposed under that division and the rnanda-
tory fine required by division (B)(3) of section 2929.18 of theRevised Code, the court may inipose upon the offender a
community control sanction or combination of community control sanctions in accordance with sections 2929,16 and
2929.17 of the Revised Code. If the court is sentencing an offender for a third or fourth degree felony OVI offense under
division (G)(2) of section 2929.13 of the Revised Code, iir addition to the mandatory prison term or mandatory prison
tenn and additional pi-ison term imposed under that division, the court also may impose upon the offender a community
control sanction or combination of community control sanctions under section 2929.16 or 292.9.17 of the Revised Code,
but the offender shaIlserve all of the prison terms so imposed prior to serving the community control sanction.

The duration of all community control sanctions imposed upon an offender under this division shall not exceed
five years. If the offender absconds or otherwise leaves the jurisdiction of the court in which the offender resides with-
out obtaining pennission from the court or the offender's probation officer to leave the jurisdiction of the court, or if the
offender is confined in any institution for the commission of any offense while uncier a community control sanction, the
period of the community control sanction ceases to i-un until the offeuder is brought before the court for its further ac-
tion. If the court sentences the offender to one or more nonresidential sanctions under section 2929.17 of the Revised
Code, the court shall impose as a condition of the nonresidential sanctions that, during the period of the sanctions, the
offender must abide by the law and must not leave the state without the permission of the court or the offender`s proba-
tion officer. The court may impose any other conditions of release under a coinmunity control sanction that the court
considers appropriate, including, but not lim.ited to, requiring that the offender not ingest or be injected with a drug of
abuse and submit to random drug testing as provided in division (D) of this section to determine whether the offender
ingested or was injected with a drug of abuse and requiring that the results of the drug test indicate that the offender did
not ingest or was not injected with a drug of abuse.

(2) (a) If a court sentences an offender to any community control sanction or combination of community control
sanctions authorized pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, the court shall place the
offender under the general control and supervision of a department of probation in the county that serves the court for
purposes of reporting to the court a violation of any condition of the sanctions, any condition of release under a com-
munity control sanction imposed by the court, a violation of lativ, or the departure of the offender from this state without
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the permission of the court or the offender's probation officer. Altematively, if the offender resides in another county
and a county department of probation has been established in that county or that county is served by a multicounty pro-
bation departn-te}t established under section 2301.27 Qf the Revised Code, the court inay request the court of common
pleas of that county to receive the offender into the general control and supervision of that county or multicounty de-
partrnent of probation for purposes of reporting to the couiY a violation of any condition of the sanctions, any condition
of release under a community control sanction imposed by the court, a violation of law, or the departui-e of the offender
from this state without the perrnission of the court or the offender's probation officer, subject to the jurisdiction of the
trial judge over and with respect to the person of the offender, and to the ru]es governing that department of probation.

If there is no departrnent of probation in the county that serves the co.irt, the court shall place the offender,
regardless of the offender's county of residence, under the aeneral control and supervision of the aclult parole authority
for purposes ofreporti.ng to the court a violation of any of t:he sanctions, any condition of release under a community
control sanction imposed by the court, a violation of law, or the departnre of the offender fxoixi this state without the
permission of the court or the offender's probation officer.

(b) If the court irnposing sentenceu.pon an offender sentences the offender to any community control sanction
or combination of community control sanctions authorized pursuant to sectzon 2929.16, 2929.17, or 2929.18 of the Re-
vised Code, and if the offender violates any condition of the sanctions, any condition of release under a community con-
ti-ol sanction imposed by the coin-t, violates any law, or departs the state without the perinission of the court or the of-
fender's probation off'icer, the public or private person or entity that operates or administers the sanction or the progranl
or activity that comprises the sanction shall report the violation or departure directly to the sentencing court, or shall
report the violation or departure to the county or multicounty department ofprobation. with general control and supervi-
sion ovei- the offender under division (A)(2)(a) of th:is section or the ofCcer of that department who supervises the of-
fender, or, if there is no such department with general control and supervision over the offender under that division, to
the adult parole autliority. If the public orprivate person or entity that operates or aclministers the sanction or the pro-
gram or activity that comprises the sanction reports the violation or departure to the county or multicounty department
of probation or the adult parole authority, the depariment's or authority's officers may treat the offender as if the offend-
er were on probation and in violation of the probation, and shall report the violation of the condition of the sanction, any
condition of release under a community control sanction imposed by the court, the violation of law, or the departure
from the state without the required permission to the sentencing court.

(3) If an offender who is eligible for community control sanctions under this section admits to being dTug ad-
dicted or the court has reason to believe that the offender is drug addicted, and if the offense for which the offender is
being sentenced was related to the addiction, the court may require that the offender be assessed by a properly creden-
tialed professional within a specified period of tiime and shall require the professional to file a written assessment of tlie
offender with the court. If a court imposes treatment and recovery support services as a community control sanction, the
court shall direct the level and type of treatment and recovery support services after consideration of the written assess-
ment, if available at the time of sentencing, and recommendations of the professional and other treatment and recovery
support services providers.

(4) If an assessment completed pursuant to division (A)(3) of this section indicates that the offender is addicted
to drugs or alcohol, the court may include in any community control sanction imposed for a viola.tion ofsection
2925.02; 2925.03, 2925.04, 2925.05, 2925.06, 2925.11; 2925.13, 2925.22, 292.5.23, 2925,36; or 2925.37 of the Revised
Code a requirement that the offender participate in a treatment and recovery support services pt-ogram certified under
section 5119.36 of the Revised Code or offered by another properly credentialed coinmunity addiction services provider.

(B) (1) If the conditions of a community control sanction are violated or if the offender violates a law or leaves the
state without the permission of the court or the offender's probation officer, the sentencing court may impose upon the
violator one or more of the following penalties:

(a) A longer time under the same sanction if the total time under the sanctions does not exceed the five-year
limit specified in division (A) ofthissection;

(b) A more restrictive sanction under section 2929,16, 2929.17, or 2929.18 of the Revised Code;

(c) A prison term on the offender pursuant to section 2929.1 4 of the Revised Code,

(2) The prison term, if any, imposed upon a violator pursuant to this division shall be within the range of prison
terms available for the offense for which the sanction that was violated was imposed and shall not exceed the prison
term specified in the notice provided to the offender at the sentencing hearing pursuant to division (B)(2) of section
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2929.19 of the Revised Cocie. The cou:-t ;nay reduce the longer period of time that the offender is required to spend un-
der the longer sanction, the nzore i-estrictive sanction, or a prison term imposed pursuant to this division by the time the
offender successfully spent under the sanction that was initially iniposed:

(C) If an offender, for a significant period of time, ftilfills the conditions of a sanction itnposed pursuant to section
2929.16, 2929.17, or 2.929.18 qf the Revised Code in an exemplary manner, the court may reduce the period of time
under the sanction or impose a less restrictive sanction, but the court shall not permit the offender to violate any law or
permit the offender to leave the state without the permission of thecourt or the offender's probation officer.

(D) (1) If a court under division (A)(1) of this section imposes a condition of release under a community control
sanction that requires the offender to submit to random drug testing, the department of probation or the adult parole au-
thority that has general control and supervision of the offender under division (A)(2)(a) of this section may cause the
offender to submit to random drug testing performed by a laboratory or entity that has entered into a contract with any
of the governmental entities or officers authorized to enter into a contract with that laboratory or entity under section
3=11.26, 753.33, or 5120.63 of the Revised Code.

(2) If no laboratory or entity described in division (D)(1) of this section has entered into a contract as specified
in that division, the department of probation or the adult parole authority that has general control and supervision of the
offender under division (A)(2)(a) of this section shall cause the offender to subniit to random drug testing performed by
a reputable public laboratory to deter;nine whether the individual who is the subject of the di-ug test ingested or was
injected with a drug of abuse.

(3) A laboratory or entity that has entered into a contract pursuant to section 341.26; 753.33, or 5120.63 of the
Revised Code shall perform the random drug tests under division (D)(1) of this section in accoi-dance with the applica-
ble standards that are included in ttie terms of that contract. A public laboratory shall perform the i-andom drug tests
under division (D)(2) of this section in accordance with the standards set forth in the policies and procedures established
by the department of rehabilitation and correction pursuant to section 5120.63 of the Revised Code. An offender who is
required under division (A)(1) of this section to submit to random drug testing as a condition of release under a commu-
nity control sanction and whose test results indicate that the offender ingested or was injected with a drug of abuse shall
pay the fee for the drug test if the department of probation or the adult parole authority that has general control and su-
pervision of the offender requires payment of a fee. A laboi-ato7y or entity that performs the randoin drug testing on an
offender under division (D)(1) or (2) of this section shall transmit the results of the drug test to the appropriate depart-
ment of probation or the adult parole authority that has general control and supervision of the offender under division
(A)(2)(a) of this section.
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§ 2929.18. Financia.l sanetions; restitution; reimbursements

(A) Except as othei-wise provided in this division and in addition to imposing coiu-t costs pursuant to section 2947.23
of the Revised Code, the court u-nposing a sentence upon an offender for a felony may sentence the offender to any fi-
nancial sanction or combination offinancial sanctions autliorized under this section or, in the circumstances specified in
section 2929.32 of the Revised Code, may impose upon the offender a fine in accordance with that section. Financial
sanctions that nt.ay beirnposedpursuant to this section include, but are not limited to, the following:

(1) Restitution by the offender to the victim of the offender's crinze or any survivor of the victiin, in an amount
based on the victim's economic loss. If the court imposes restitution, the court shall order that the restitution be made to
the victim in open court, to the adul.tprobation department that serves the county on behalf of the victim, to the clerk of
courts, or to another agency designated by the court. If the court imposes restitution, at sentencing, the court shall de-
termine the amount of restitution to be made by the offender. If the court imposes restitution, the court may base the
amount of restitution it orders on an amount recommended by the victim, the offender, a presentence investigation re-
port, estimates or receipts indicating the cost of repairing or replacing property, and other information, provided that the
amount the court orders as restitution shall not exceed the amount of the economic loss suffered by the victim as a direct
and proximate result of the commission of the offense. If the court decides to impose restitution, the court shall hold a
hearing on restitution if the offender, victim., or survivor disputes the amount. All restitution payments shall be credited
against any recovery of economic loss in a civil action brought by the victim or any survivor of the victim against the
offender.

If the court imposes restitution, the court may order that tlie offendej• pay a surcharge of not more than five per
cent of the amount of the restitution otherwise ordered to the enti.ty responsible for collecting and processing restitution
payments.

The victim or survivor may request that the prosecutor in the case file a motion, or the offender may file a mo-
tion, for modification of the payment terms of any restitution ordered. If the court grants the motion, it may modify the
payment terms as it determines appropriate.

(2) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable by the offender to the state, to
a political subdivision, or as described in division (B)(2) of this section to one or more law enforcement agencies, with
the amount of the fiiie based on a standard percentage of the offender's daily income over a period of time determined
by the court and based upon the seriousness of the offense. A fine ordered under this division shall not exceed the
maximum conventional fine amount authorized for the level of the offense under division (A)(3) of this section.
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(3) Except as provided in division (13)(1), (3), or (4) of this section, a fine payable by the offender to thestate; to
a political subdivision when appropriate for a felony, or as described in division (B)(2) of this section to one or niore
law enforcement aQencies, in the following amount:

(a) For afelony of the first degree, notmore than twenty thousand dollars;

(b) For a felony of the second degree, not more than 6fteen thousand dollars;

(c) For a felony of the third degree, not more than ten thousand dollars;

(d) For a felony of the foui-th degree, notanore than five thousand dollars;

(e) For a felony of the fifth degree, not more than two thousand five hundred dollars.

(4) A state fine oi- costs as defined in section 2949.111 of the Revised Code.

(5) (a) Reimbursement by the offender of any or all of the costs of sanctions incurred by the government, in-
cluding the following:

(i) A1l or part of the costs of implementing any communiiy control sanction, including a supervision fee
under section 2951.021 of the Revised Code;

(ii) A_lt or part of the costs of confinement under a sanction ianposed pursuant to section 2929.14,
2929.142, or 2.929.16 of the Revised Code, provided that the amount of reimbursemertt ordered under this division shall
not exceed the total amount of reimbursement the offerider is able to pay as determined at a hearing and shall not exceed
the actual cost of the confznement;

(iii) All or part of the cost ofpurchasing and using an immobilizing or disabling device, including a certi-
fied ignition interlock device, or a remote alcohol monitoring device that a court orders an offender to use under section
4510.13 of the Revised Code.

(b) If the offender is sentenced to a sanction of confinement pursuant to section 2929.14 or 2929.16 of the
Revised Code that is to be served in a facility operated by a board of county coznmissioners, a legislative authority of a
municipal corporation; or another local governmental entity, if: pursuant to section 307.93, 341.14, 341.19, 341.23,
753. 02; 753,04, 753.16, 2301.56, or 2947.19 of the Revised Code and section 2929.37 of the Revised Code, the board,
legislative authority, or other local governmental entity requires prisoners to reimburse the county, municipal corpora-
tion, or other entity for its expenses incurred by reason of the prisoner's confinement, and if the court does not impose a
f nancial sanction under division (A)(5)(a)(ii) of this section, confinement costs may be assessed pursuant to section
2929.37 of the Revised Code. In addition, the offender may be required to pay the fees specified in section 2929.38of
the Revi.sed Code in accordance with that section.

(c) Reimbursement by the offender for costs pursuant to section 2929.71 of the Revised Code.

(B) (1) For a first, second, or third degree felony violation of any provision of Chapter 2925., 3719., or 4729. of the
Revised Code, the sentencing court shall 'unpose upon the offender a mandatory fine of at least one-half of, but not more
than, the maximum statutory fine ainount authorized for the level of the offense pursuant to division (A)(3) of this sec-
tion. If an offender alleges in an affidavit filed with the court prior to sentencing that the offender is indigent and unable
to pay the mandatory fine and if the cou.rt deterniines the offender is an indigent person and is unable to pay the manda-
tory fine described in this division, the court shall not impose the mandatory fine upon the offender.

(2) Any mandatory fine imposed upon an offender under division (B)(1) of this section and any fme imposed
upon an offender under division (A)(2) or (3) of this section for any fourth or fifth degree felony violation of any provi-
sion of Chapter 2925., 3719., or 4729. of the Revised Code shall be paid to law enforcement agencies pursuant to divi-
sion (F) of section 2925.03 of the Revised Code.

(3) For a fourth degree felony OVI offense and for a third degree felony OVI offense, the sentencilig court shall
impose upon the offender a mandatory fine in the amount specified in division (G)(1)(d) or (e) of section 4511.19 of the
Revised Code, whichever is applicable. The mandatory fine so imposed shall be disbursed as provided in the division
pursuant to which it is imposed.

(4) Notwithstanding any fine otlierwise authorized orxequired to be imposed under division (A)(2) or (3) or
(B)(1) ofthis sectior, orsectivn 2929.31 of the Revised Code for a violation of section 2925.03 of the Revised Code, in
addition to any penaity or sanction imposed for that offense under section 2925.03 or sections 2929.11 to 2929.1 8 of the
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Revised Code and in addition to the forfeiture of property in connection with the offense as prescribed in Chapter 2981.
of the Revised Code, the court that sentences an offender for a violation of section 2925.03 of the Revised C'ode niay
impose upon the offender a fine in addition to any fine imposed under division (A)(2) or (3) of this section and in addi-
tion to any mandatory fine imposed under division (B)(1) of this section. The fme imposed under division (B)(4) of this
section shall be used as provided in division (H.) of section 2925.03 of the Revised Code. A fine iniposed under division
(13)(4) ofthis section shall not exceed whichever of the foilowing is applicable:

(a) The total value of any personal or real property in which the offender has an interest and that was used in
the c.ourse of, intended for use in the course of, derived from, orxealized through conduct in violation of section
2925.03 of the Revised Code, includingany propei-ty that constitutes proceeds derived frointhat offense;

(b) If the offender has no intet-est in any property ofthe type described in division (B)(4)(a) of this section or
if it is not possible to ascertain whether thv offender has an. interest in any property of that type in whichtheoffender
may have an interest, the amount of the inandatory fine for the offense imposed under division (B)(1) of this section or,
if no mandatory fine is imposed under division(B)(1) of this section, theamount of the fine authorized for the level of
tlie offense imposed underdivision (A)(3) of this section.

(5) Prior to imposing a i'ine under division (B)(4) of this section, thecourt shall determine whether the offender
has an interest in any property of the type described in. division (13)(4)(a) of this section. Bxcept as provided in division
(B)(6) or (7) of this section, a fine that is authorized and imposed under division (B)(4) of this section does not limit oi-
affectthe impositioii ofthepenaities and sanctions for a violation of section 2925.03 of the RevisedCode prescribed
under those sections or sections 2929. 11 to 2929.18 of the Revised Code and does not limit or affect a forfeiture of
property in connection with the offense as prescJ-ibed in Chapter 2987 . of the Revised Code.

(6) If the sum total of a mandatory fine amoutit imposed for a first, second, or third degree felony violatioti of
section 2925.03 of the Revised Code under division (B)(1) of this section plus the amount of any fine imposed under
division (I3)(4) of this section does iiot exceed the maximum statutory fine ainount autlzorized for the level of the of-
fense under division (A)(3) of this section or section 2929,31 of the Revised Code, the court may impose a fine for the
offense in addition to the mandatory fine and the fine im.posed under division (I3)(4) of this section. The sum total of the
amounts of the mandatory fine, the fme iinposed under division (B)(4) of this section, and the additional fine ini.posed
under division (B)(6) of this section sliall not exceed the maximum statutory fine amount authorized for the level of the
offense under division (A)(3) of this sectioli or section 2929.31 of the Revised Code. The clerk of the court shall pay any
fine that is imposed under division (B)(6) of this section to the county, township, municipal coiporation, park district as
created pursuant to section 511.18 or 1545.04 of the Revised Code, or state law enforcement agencies in this state that
primarily were responsible for or involved in making the arrest of, and in prosecuting, the offender pursuant to division
(F) ofsection 2925.03 of the Revised Code.

(7) If the sum total of the amount of a mandatory fine imposed for a first, second, or third degree felony viola-
tion of section 2925.03 of the Revised Code plus the amount of any fine imposed under division(B)(4) of this section
exceeds the maximum statutory fine amount authorized for the level of the offense under division (A)(3) of this sectiotz
or section 2929.31 of the Revised Code, the court shall not impose a fine under division (B)(6) of this section.

(8) (a) If an offender who is convicted of or pleads guilty to a violatian of section 2905.01, 2905.02, 2907.21,
2907.22, or 2923.32, division (A)(] ) or (2) of section 2907.323, or division (B)(1), (2), (3), (4), or (5) of section
2919,22 of the Revised Code also is convicted of or pleads guilty to a specification of the type described in section
2941.1422 of the Revised Code that charges that the offender knowingly conunitted the offense in hzrtherance of human
trafficking, the sentencing court shall sentence the offender to a financial sanction of restitution by the offende3- to the
victim or any survivor of the victim, with the restitution including the costs of housing, counseling, and niedical and
Iegal assistance incurred by the victim as a direct result of the offense and the greater of the following:

(i) The gross income or value to the offender of the victim's labor or services;

(ii) The value of the victim's labor as guaranteed under the minimum wage and overtime provisions of the
"Federal Fair Labor Standards Act of 1938," 52 Stat. 1060, 20 U.S.C. 207, and state labor laws.

(b) If a court imposing sentence upon an offender for a felony is required to impose upon the offender a fi-
nancial sanction of restitution under division (B)(8)(a) of this section, in addition to that financial sanction of restitution,
the court may sentence the offender to aily other financial sanction or combination of tinancial sanctions authorized
under this section, including a restitution sanction under division (A)(I ) of this sec't.ion.
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(9) In addition to any other fine that is or may be imposed under this section, the court iniposina sentence upon
an offender for a felony that is a sexually oriented offense or a child-victim oriented offense, as those terrns are defined
in section 2950.01 of the Revised Code, may impose afine of not less than fifty nor more than five hundred dollars.

(C) (I) The offender shall pay reimbursementsimposed upon the offender pursuant to division (A)(5)(a) of this
section to pay the costs incurred by the department of rehabilitation and correction in operating a prison or other facility
used to confine offenders pursuant to sanctions imposed under section 2929.14, 2929.192, or 2929.16 of the Revised
Code to the treasurer of state. The treasurer of state shall deposit the reiznbursernents in the con-fineinent cost reian-
bursement fund that is hereby created un the state treasury. The department of rehabilitation and correction shall use the
amounts deposited in the fund to fund the operation of facilities used to confisie offenders pursuant to sections 2929.14,
2929.142, and 2929.16 of the Revised Code.

(2) Except as provided in section 2951_021 of the Revised Code, the offender shall pay reimbursements imposed
upon the offender pursuant to division (A)(5)(a) of this section to pay the costs incurred by a county pursuant to any
sanction imposed unc#erthis section or sectiorz 2929.16 or 2929.17 of the Revised Code or in operating a facility used to
confne offenders pursuant to a sanction imposed under section 2929.16 of the Revised Code to the county treasurer.
Tlie county treasurer shall deposit the reimbursements in the sanction cost reimbursement fund that each board of coun-
ty cominissioners shall create in its county treasury. The county shall use the amounts deposited in the fund to pay the
costs incurred by the county pursuant to any sanction imposed under this section or section 2929.16 or 2929.17 of the
Revised Code or in operating a facility used to confine offenders pursuant to a sanction imposed under section 2929.16
of the Revised Code.

(3) Except as provided in section 2951.021 of'the Revised Code, the offender shall pay reimbursef nents imposed
upon the offender pursuant to division (A)(5)(a) of this section to pay the costs incurred by a municipal corporation
pursuant to any sanction unposed under this section or section 2929.16 or 2929.17 of'the Revised C'ode or in operating a
facility used to confine offenders pursuant to a sanetion imposed under section 2929.16 of the.Revised Code to the
treasurer of the municipal corporation. The treasurer shall deposit the reimbursements in a special fund that shall be
established in the treasuiy of each municipal corporation. The municipal corporation shall use the amounts deposited in
the fund to pay the costs incurred by the municipal corpoi-ation pursuant to any sanction irnposed under this section or
section 2929.16 or 2929.17 of the Revised Code or in operating a facility used to confine offenders pursuant to a sanc-
tion imposed under section 2929.16 of the Revised Code.

(4) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reimbursements imposed
pursuant to division (A)(5)(a) of this section for the costs incurred by a private provider pursuant to a sanction imposed
under this section or section 2929.16 or 2929.17 of the Revised Code to the provider.

(D) Except as otheravise provided in this division, a financial sanction iniposed puursuant to division (A) or (B) of
this sectiorz is a judgment in favor of the state or a political subdivision in which the court that imposed the fmancial
sanction is located, and the offender subject to the financial sanction is the judgment debtor. A financial sanction of
reiinbursement imposed pursuant to division (A)(S)(a)(ii) of this section upon an offender who is incarcerated in a state
facility or a municipal jail is a judgment in favor of the state or the municipal corporation, and the offender subject to
the financial sanction is the judgment debtor. A financial sanction of reimbursement imposed upon an offender pursuant
to this section for costs incurred by a private provider of sanctions is a judgment in favor of the private provider, and the
offender subject to the financial sanction is the judgment debtor. A financial sanction of restitution imposed pursuant to
divisioii (A)(1) or (B)(8) of this section is an order in favor of the victim of the offender's criminal act that can be col-
lected through a certificate of judgment as described in division (D)(1) of this section, through execution as described in
division (D)(2) of this section, or through an order as described in division (D)(3) of thissection, and the offender shall
be considered for purposes of the collectian as the judgment debtor. Imposition of a financial sanction and execution on
the judgment does not preclude any other power of the court to impose or enforce sanctions on the offender. Once the
financial sanction is imposed as a judginent or order nnder this division, the victim, private provider, state, or political
subdivision may do any of the following:

(1) Obtain from the clerk of the court in which the judgment was entered a certificate ofjudgment that shall be
in the same manner and form as a certificate of judgment issued in a civil action;

(2) Obtain execution of the judgment or order through any available procedure, including:

(a) An execution against the property of the judgment debtor under Chapter 2329. of the Revised Code;

(b) An execution against the person of the judgment debtor under Chapter 2331. of the Revised Code;
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(c) A proceeding in aid of execution under Chapter2333. of the Revised Code, including: Page 5

(i) A proceeding for the examination of the judgment debtor under sections 2333.09 to 2333.12 and sec-
tions 2333.15 to 2333:27 of t17e Revised Code;

Code;
(ii) A proceedinc., for attachrnent of the person of the jud^ment debtor under section 2333.28 of the Revised

(iii) A creditor's suit under section 2333.01 of the Revised Code.

(d) The attachment of the property of the jtidgrnent debtor under Chapter 2715. of the Revised Code;

(e) The garnishment of the property of the judgment debtor tinder Chapter 2716. of the Revised Code.

(3) Obtain an order foi- the assignnient of wages of the judgment debtor under section 1321.33 of the Revised
Code.

(E) A court that imposes a financial sanction upon an offender may hold a heari.ng if necessaiy to deterniine wheth-
er the offender is able to pay the sanction or is likely in the future to be able to pay it.

(F) Eachcotirt ii^nposing a financial sanction upon an offenderunder thhissection or under section 2929.32 of ihe,
Revised Code rnay desiynate the clerk of the court or another person to collect the financial sanction. The clerk or other
person authorized by law or the court to collect the financial sanction niay enter into contracts with one or more public
agencies or private vendors for the collection of, amounts due under the financial sanction imposed pursuant to this sec-
tion or section 2929.32 of the Revised Code. Before entering into a contract for the collection of amounts due from an
offender pursuant to any financial sanction iinposed pursuant to this section or section 2929.32 of the Revised Code, a

court shall comply with seclions 307.86 to 3D7.92 of the Revised Code.

(G) If a court that iniposes a financial sanction under division (A) or (B) of this section finds that an offender satis-
factorily has completed all other sanctions imposed upon the offender and that all restitution that has been ordered has
been paid as ordered, the court may suspend any financial sanctions imposed pursuant to this section or section 29.29.32
qf the Revised Code that have not been paid.

(H) No financial. sanction imposed under this section or section 2929.32 of the Revised Code shall preclude a victim
from brin.gi.ng a civil actioii against the offender.

HISTORY:

146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 480 (Eff 10-16-96); 146 v S 166 (Eff 10-17-96); 147 v H
122 (Eff 7-29-98); 148 v S 107 (Eff 3-23-2000); 148 v S 22 (Eff 5-17-2000); 148 v H 528 (Eff 2-13-2001); 149 v H
170. Eff9-6-2002; 149 v H 490, § 1, eff. 1-1-04; 149 v S 123, § 1, eff. 1-1-04; 150 v H 52, § 1; eff. 6-1-04; 151 v H
461, § 1, eff. 4 4 07; 151 v H 241, § 1, eff. 7-1-07; 152 v S 17, § 1, eff. 9-30-08; 152 v H 280, § 1, eff. 4-7-09; 2011 HB
5, § l, eff. Sept. 23, 2011; 2013 HB 59, § 101.01, eff. Sept. 29, 2013.
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§ 2935.31. Ilearing before magistrate in county of arrest

If an arrest is made in this state by an officer of another state under section 29 35.30 o, f'the Revised Code, he shall
without unnecessary delay take the person arrested before a magistrate of the county in which the arrest was made, who
shall condnct a hearing for the purpose of determining the lawfulness of the arrest. Tf the magistrate deter-mines that the
arrest was lawful he shall commit the person arrested to await for a reasonable tiune the issuance of an extradition war-
rant by the governor of this state, or admit him to bail for such purposes. If the magistrate deterrnines that the arrest was
unlawfiil he shall discharge the person arrested.

HISTORY:

GC § 13434-5; 117 v 671; Bureau of Code Revision. Eff 10-1-53.
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§ 2947.16. Recognizance

A person convicted of a misdemeanor may be required by the,judge or inagistrate to enter into a recognizance, with
sufficient surety, in such suin as the judge or inagistl-ate finds proper, to keep the peace and be of good behavior for
such tim.e, not exceeding two years, as the court directs. The court may order such person to stand committed until such
ordel- is complied with or he is discharged by law, but the court may discharge such person at any time on his own re-
cognizance, or cancel such recognizance.

HISTORY:

GC § 13451-11; 113 v 123(199), ch 30, § I1; Bureau of CodeRevisidn. Eff 10-1-53.
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§ 2949.08. Confinenent upon conviction; xeduction of sentence for prior conBnement

(A) When a person who is convicted of or pleads guilty to a felony is sentenced to a community residential sanction
in a community-based correctional facility pursuant to section 2929.16 afthe Revised Code or when a person who is
convicted of or pleads guilty to a felony or a misdezneanor is sentenced to a terrn of iniprisonrnent in a jail, thejudge or
magistrate shall order the person in.to the custody of the sheriff or constable, and the sheriff or ronstabie shall deliver the
person with the record of the person'sconviction to the jailel-, administrator, or keeper, in whose custody the pzrson
shall remain until the term of imprisonment expires or the person is othenvise legally discharged.

(B) The record of the person's conviction shall specify the total number of days, if any, that the person was con-
fined for anv reason arising out of the offense for which the person was convicted and sentenced prioi- to deliveiy to the
jailer, administrator, or keeper under this section. The record shall be used to determine any reduction of sentence under
division (C) of this section.

(C) (1) If the person is setatenced to ajail for a felony or a misdemeanor, the jailer in charge of a jail shall reduce
the sentence of a person delivered into the jailer's custody pursuant to division (A) of this section by the total number of
days the person was confined for any reason arising out of the offense for which the person was convicted and sen-
tenced, including confinenietit in. lieu of bail while awaiting trial, confinement for exaonination to determine the person's
competence to stand trial or to determine sanity, confinement while awaiting transportation to the place where the per-
son is to serve the sentence, and confinement in a juvenile facility.

(2) If the person is sentenced to a community-based correctional facility for a felony, the total amount of time
that a person shall be confined in a comrnunity-based correctional facility, in a jail, and for any reason arising out of the
offense for wliich the person was convicted and sentenced prior to delivery to the jailer, administrator, or keeper shall
not exceed the maximum prison term available for that offense. Any term in a jail shall be reduced i rst pursuant to di-
vision (C)(1) of this section by the total number of days the person was confined prior to delivery to the jailer, adminis-
trator, or keeper. Only after the term in a jail has been entirely reduced may the term in a eommunity-based correctional
facility be reduced pursuant to this division. This division does not affect the limitations placed on the duration of a term
in a jail or a community-based correctional facility under divisions (A)( l), (2), and (3) of sectioi? 2929.16 of'the Revised
Code.

(D) For purposes of divisions (B) and (C) of this section, a person shall be considered to have been confined for a
day if the person was confmed for any period or periods of time totaling more than eight hours during that day.

(E) As used in this section, "community-based correctional facility" and "jail" have the same meanings as in section
2.929. 01 of the Revised Code.

HISTORY:
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GC § 13454-1; I}3 v 123(205), ch 33; Bui-eau of Code Revision, 10-1-53; 138 v S 23 (Eff 3-27-80); 148 v S 107.
Eff 3-23-2000; 2012 SB 337, § 1, eff. Sept. 28, 2012.

A -2®



PageI

Paae`s Ohio Revised Code Annotated:
Copyright (c) 2013 by lvlatthew Bender & Coinpany, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembly
and filed with the Secretary of State through File 47

*** Annotations current through October 21, 2013 ***

TITLE 29. CRINII;:S -- PROCEDtIRE
CHAPTER 2953. APPEALS; OTHI;R ROSTCOiv7V1CTION REMEDIES

SEALING OF RECORD OF CONVICTION

Go to the Ohio Code Archive Directory

ORC Ann. 2953.31 (2013)

§ 2953.31. Definitions

As used in sections 2953.31 to 2953.36 of the Revised Code:

(A) "Eligible offender" means anyone who has been convicted of an offense in this state or any other jurisdiction
and who has not inore than one felony conviction, not niore than two misdemeanor convictions if the convictions are
not of the same offense, or not more than one felonv conviction and one misdemeanor conviction in this state or any
other jurisdiction. When two or more convictions result from or are connected with the same act or result from offenses
committed at the same tijne, they shall be counted as one conviction. When two or three convictions result from the
same indictment, information; or complaint, from the same plea of guilty, or from the same official proceeding, and
result from related criminal acts that were committed within a three-month period but do not result from the same act or
from offenses con-sniitted at the same time, they shall be counted as one conviction, provided that a coui-t may decide as
provided in division (C)(1)(a) of section 2953.32 of the Revised Code that it is not in the pirblic interest for the two or
three convictions to be counted as one conviction.

For purposes of, and except as otherwise provided in, this division, a conviction for a minor misdenieanor; for a
violation of any section in Chapter 4507., 4510., 4511., 4513., or 4549, of the Revised Cocle, or for a violation of a mu-
nicipal ordinance that is substantiaily similar to any section in those chapters is not a conviction. However, a convtction
for a violation of section 4511.19, 4511.251; 4549.02, 4549.021, 4549.03, 4549. 042, or 4549.62 or sections 4549:41 to
4549.46 of the Revised Cor,le, for a violation of section 4510.11 or 4510.14 of the Revised Code that is based upon the
offender's operation of a vehicle during a suspension imposed under sec-rion 4511,191 or 451I>196 oj tlze Revised Code,
for aviolation of a substantially equivalent municipal ordinance, for a felony violation of Title XLV of the Revised
Code, or for a violation of a substantially equivalent former law of this state or former municipal ordinanceshall be
considei-ed a convictiort.

(B) "I'rosecutor" means the county prosecuting attorney, city director of law, village solicitor, or similar chief
legal officer, who has the authority to prosecute a criminal case in the court in which the case is filed.

(C) "Bail forfeiture" means the forfeiture of bail by a defendant who is arrested for the commission of a misde-
meanor, other than a defendant in a traffic case as defined in 7}•af tc Rule 2, if the forfeiture is pursuant to an agreement
with the court and prosecutor in the case.

(D) "Official records" has the same meaning as in division (D) of section 2953.51 of the Revised Code.

(E) "Official proceeding" lias the same meaning as in section 2921.01 of the Revised Code.

(F) "Community control sanction" has the same meaning as in section 2929.01 of the Revised Code.
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(G) "Post-release control" and "post-release controi sanction" have the same meanings as in section 2967.01 of
the Revised Code.

(H) "DNA database," "DNA record," and "law enforcement agency° have the sanie meanings as in section
109.573 of the Revised Code.

(I) "Finserprints filed for record" ineans any fingerprints obtained by the superintendent of the bureau of crimi-
nal identification and investi-ation pui,suant to sections 109.57and 149.571 of the Revised Code.

HISTORX :

135 v S 5(Eff 1-1-74); 140 v H 227 (Eff 9-26-84); 142 v H 175 (Eff 6-29-88); 143 v S 49 (Eff 11-3-89); 143 v S
.382 (Eff 12-31-90); 146 v H 27=1 (Ef.f 8-8-96); 148 v S 13. Eff 3-23-2000; 149 v 11490, § t, eff. 1-1-04; 153 v S 77, § 1,
eff. 7-6-10; 2012 SB 337, § 1, eff. Sept. 28, 2012.
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§ 2953.32. Sealing of record of conviction or bail forfeiture

(A) (1) Except as provided in sectiori 2953. b1of the Revised Code, an eiigible offender inay apply to the sentencing
court if convicted in this state, or to a court of comanon pleas if convicted in another state or in a federal court, for the
sealing of the conviction record. Application may be made at the expiration of three years after the offender's final dis-
charge if convicted of a felony, or at the expiration of one year after the offender s final discharge if convicted of a mis-
demeanor.

(2) Any person who has been arrested for any misdemeanor offense and who has effected a bail forfeiture may
apply to the court in which the misdemeanor criminal case was pending when bail was forfeited for the sealing of the
record of the case. Except as provided in section 295.3. 61 of the Revised Code, the application may be filed at any time
after the expiration of one year from the date on which the bail forfeiture was entered upon the minutes of the court or
the journal, whichever entry occurs first.

(B) Upon the filing of an application under this section, the court shall set a date for a hearing and shall notify t.he
prosecutor for the case of the hearing on the application. The prosecutor may object to the granting of the application by
fiiuig an objection with the court prior to the date set for the hearing. The prosecutor shall specify in the objection the
reasons for believing a denial of the application is justified.The court shall direct its regular probation offtcer, a state
probation officer, or the department of probation of the county in which the applicant resides to make inquiries and
written reports as the court requires concerning the applicant. If the applicant was convicted of or pleaded guilty to a.
violation of division (A)(2) or (B) of section 2919.21 of the Revised Code, the probation officer or county department of
probation that the court directed to make inquiries concerning the applicant shall contact the child support enforcement
agency enforcing the applicant's obligations under the child support order to inquire about the offender's compliance
with the clsild support order.

(C) (l) The court shall do each of the folJowing:

(a) Determine whether the applicant is an eligible offender or whether the forfeiture of bail was agreed to by
the applicant and the prosecutor in the case. If the applicant applies as an eligible offender pursuant to division (A)(1) of
this section and has two or three convictions that result from the same indictinent, information, or complaint, from the
same plea of guilty, or from the same official proceeding, and result from related criminal acts that were committed
within a three-month period but do not result from the same act or fi-om offenses committed at the same time, in making
its determination under this division, the court initially shall determine whether it is not in the public interest for the two
or three convictions to be counted as one conviction. If the court determines that it is not in the public interest for the
two or three convictions to be counted as one conviction, the court shall determine that the applicant is not an eligible
offender; if the court does not make that determination, the court shall determine that the offender is an eligible offend-
er.
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(b) Deterrnine whether criminal proceedings are pending against the applicant;

Page 2

(c) If the applicant is an eligible offender wllo applies pursuant to division (A)(1) of this section, determine
whether the applicant has been rehabilitated to the satisfaction of the court;

(d) If the prosecutor' has filed an objection in accordance wifib division (B) of this section, consider the rea-
sons against granting the application specified by the prosecutor in the objection;

(e) Weigh the interests of the applicant in having the records pertaining to the applicant's conviction sealed
against the legitiniate needs, if any, of the a-overnm.ent to nlaintain those records.

(2) If the court determines, after complying witb. division (C)(1) of this section, that the applicant is an eligible
offender or the subject of a bail forfeiture, thatno criminal proceeding is pending against the applicant, and that the in-
terests of theapplicaiitin having the records pertaining to the applicant's conviction or bail forfeitui-e sealed are not
outweighed by any legitimate governrnental needs to maintain those recoi-ds, and that the rehabilitation of an applicant
who is an eligible offender applying pursuant to division (A)(1) of this section has been attained to the satisfaction of
the court, the court, except as provided in divisions (G) and (H) of this section, shall order all official records pertaining
to the case sealed and, except as provided in division (F) of this section, all index references to the case deleted and, in
the case of bail forfeitures, shall dismiss the charges in the case. The proceedings in the case shall be considered not to
have occurred and the conviction or bail forfeiture of the person who is the subject of the proceedings shall be sealed,
except that upon conviction of a subsequent offense, the sealed record of prior conviction or bail forfeiture may be con-
sidered by the court in determining the sentence or other appropriate disposition, includin- the relief provided for in
sectiotis 2953.31 to 2.953. 33 of the Revised Code.

.(3) Upon the filing of an application under this sectiot7, the applicant, unless indigent, shall pay a fee of fifty
dollars. Thecoui t shall pay thirty dollars of the fee into the state treasury. It shall pay twenty dollars of the fee into the
county general revenue fund if the sealedconviction or bail forfeiture was purstaazit to a state statute, or into the general
revenue fund of the municipal corporation involved if the sealed conviction or bail forfeiture was pursuant to a munici-
pal ordinance.

(D) Inspection of the sealed records included in the order may be made only by the following persons or for the
following purposes:

(1) By a law enforcement officer or prosecutor, or the assistants of either, to determine whether the nature and
character of the offense with which a person is to be charged would be affected by virtue of the person's previously
h.avilig been convicted of a crime;

(2) By the parole or probation officer of the person wlio is the subject of the records, for the exclusive use of the
officer in supervising the person while on parole or under a coinmunity control sanction or a post-release control sanc-
tion, and in making inquiries and written reports as requested by the court or adult parole authority;

(3) Upon application by the person who is the subject of the records, by the persons named in the application;

(4) By a law enforcement officer who was involved in the case, for use in the officer's defense of a civil action
arising out of the officer's involvement in that case;

(5) By a prosecuting attor-ney or the prosecuting attorney`s assistants, to deterrnine a defendant's eligibility to en-
ter a pre-trial diversion program established pursuant to section 2935.36 of the Revised Code;

(6) By any law enforcement agency or any authorized employee of a law enforcement agency or by the depart-
ment of rehabilitation and correction as part of a background investigation of a person who applies for employment with
the agency as a law enforcement officer or with the department as a corrections officer;

(7) By any law enforcement agency or any authorized employee of a law enfoT-cement agency, for the purposes
set forth in, and in the manner provided in, section 2953.321 of the Revised Code;

(8) By the bureau of criminal identification and investigation or any authorized employee of the bureau for the
purpose of providing information to a board or person pursuant to division (F) or (G) of section 109.51' of the Revised
Code;

A - 24



ORC Ann. 2953.32
Page 3

(9) By the bureau of criminal identification and investigation or any au.thorized employee of the bureau for the
purpose of performing a criminal history records check on a person to whom a certificate as prescribed in section
109.77 of the Revised Code is to be awai-ded;

(10) By the bureau of criminal identification and investigation or any authorized employee of the bai-eau for the
purpose of conducting a criminal recordscheck of an individual pui-suant to division (B) of section 109.S72of the Re-
vised Code that was requested pursuant to any of the sections identified in division (13)(1) of that section;

(11) By the bureau of crirninai identification and investigation, an authorized elilployee ofthe but-eau, a sheriff,
or an authorized employee of a sheriff in connection with a criminal records check described in section 311.41 of the
Revised Code;

(12) By the attorney general or an authorized employee of the attorney general or a cour-t for purposes of deter-
mining a person's classification pursuant to Chapter 2950. of the Revised Code.

1When the nature and character of, the offense with which a person is to be charged would be affected by the in-
forrnation, it may be used for the purpose of charging the person «itla an offense.

(E) In any criniinal proceeding, proof of any otherwise adniissible prior corrvictionniay be in.troducedand proved,
notwitlistanding the fact that for any sucl-i prior conviction an order of sealing previously was issued pursuant to sections
2953.31 to 29,53.36 of the Revised Code.

(F) The person or governinental agency, ofiice, or department that maintains sealed records pertaining to convic-
tions or bail forfeitures that have been sealed pursuant to this section may maintain a manual or computerized index to
the sealed records. The index shall contain only the name of, and alphanumeric identifiers that relate to, the persons who
are the su'oject of the sealed records, the word "sealed,° and the name of the person, agency, office, or department that
has custody of the sealed records, and shall not contain the name of the crune comrnitted. The index shall be made
available by the person who has custody of the sealed records only for the purposes set forth i.n divisions (C), (D), and
(E) of this section.

(G) Notwithstanding any provision of this section or section 2953.33 of the Revised Code that requires otherwise, a
board of education of a city, local, exempted village, or joint vocational school district that maintains records of an indi-
vidual who has been permanently excluded under sec.tions 3301.121 and 3313.662 of the Revised Code is permitted to
inaintain records regarding a conviction that was used as the basis for the individual's permanent exclusion, regardless
of a court order to seal the record. An order issued under this section to seal the record of a conviction does not revoke
the adjudication order of the superintendent of public instruction to permanently exclude the individual who is the sub-
ject of the sealing order. An order issued under this section to seal the record of a conviction of an individual may be
presented to a disty-ict superintendent as evidence to support the contention that the superintendent should recommend
that the pennanent exclusion of the individual who is the subject of the sealing order be revoked. Except as otherwise
authorized by this division and sections 3301.121 and 3313.662 of the Revised Code, any school employee in possession
of or having access to the sealed conviction records of an individual that were the basis of a pernianent exclusion of the
individual is subject to section 2953.35 of the Revised Code.

(H) For purposes of sections 2953.31 to 2953.36 of the Revised Code, DNA records collected in the DNA database
and f îngerprints filed for record by the superintendent of the bureau of crirninal identification and investigation shall not
be sealed 7mless the superintendent receives a certified copy of a final court order establishing that the offender°s con-
viction has been overturned. For purposes of this section, a court order is not "final" if time remains for an appeal ar
application for discretionary review with respect to the order.

HIST(.?I2Y:

135 v S 5 (Eff 1-1-74); 137 v H 219 (Eff 11-1-77); 138 v H 105 (Eff 10-25-79); 140 v H 227 (Eff 9-26-84); 142 v
H 8 (Eff 7-31-87); 142 v I i 175 (Eff 6-29-88); 143 v S 140 (Eff 10-2-89); 144 v H 154 (Eff 7-31-92); 145 v H 571 (Eff
10-6-94); 146 v H 566 (Eff 10-16-96); 146 v S 160 (Eff 1-27-97); 148 v S 13. Eff 3-23-2000; 149 v H 490, § 1, eff.
1-1-04; 150 v H 12, §§ 1, 3, eff. 4-8-04*; 152 v S 10, § 1, eff, 7-1-07; 152 v H 104, § 1, eff. 3-24-08; 152 v H 195, § 1,
ef£ 9-30-08; 153 v S 77, § 1, eff. 7-6-10; 2012 SB 337, § 1, eff: Sept. 28, 2012.
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§ 295333. Rights and privileges restored; answei'inb questions

(A) An order issued under section 2953.37 nf the Revised Code to expunge the record of a person's conviction or,
except as provided in division (G) of section 2953.32 af the Revised Code, arz order issued under that section to seal the
record of a person's conviction restores the person who is the subject of the order to all rights and privileges not other-
wise restored by termination of the sentence or community control sanction or by final release on parole or post-release
control.

(B) (1) In any application for emplovment, license, or other right or privilege, any appearance as a witness, or any
other inquiry, except as provided in division (E) of section 2953.32 and in section 3319.292 of the Revised Code and
subject to division (B)(2) ofthissection, a person niay be questioned only with respect to convictions notsealed, bail
forfeit-ures nat expunged under section 2953.42 of the. Revised Code as it existed prior to June 29, 1988, and bail forfei-
tu.res not sealed, unless the question bears a direct and substantial relationship to the position for which the pet•son is
being considered.

(2) A person may not be questioned in any application, appearance, or inquiry of a type described in division
(B)(1) of this section with respect to any conviction expunged under section 2953.37 of the Revised Code.

HISTORY:

135 v S 5 (Eff 1-1-74); 138 v H 1.05 (Eff 10-25-79); 142 v 11 175 (Eff 6-29-88); 144 v H 154. Eff 7-31-92; 149 v H
490, § 1, eff. 1-1-04; 152 v H 428, § 1, eff. 9-12-08; 2011. SB 17, § 1, eff. Sept. 30, 2011.
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ORC Ann. 2953. 34 (2013)

§ 2953.34. First offender rnay still take appeal or seek relief

Nothing in sectioras 1953.3I to 2953.33 of the Revised Code precludes an eligible offender from taking an appeal or
seeking any t-eiief from the eligible o.ffender's conviction or from relying, on it in li.eu of any subsequent prosecution for
the same offense.

;LIIS'I,ORY:

135 v S 5, § 2. Eff 1-1-74; 2012 SB 337, § 1, eff. Sept. 28, 2012.
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§ 2953.35. Divulging conEdential informatioi

(A) Except as authorized by divisions (D), (E), and (F) ofsection 2953.32 of the Revised Code or by Chapter 2950.
of the Revised Code, any officer or employee of the state, or a political subdivision of the state, who releases or other-
wise disseminates or inakes available for any purpose involving employment, vonding, or licensing in connection with
any business, ti-ade, or profession to any person, or to ariy department, agency, or other in strum en tality of the state, or
any political subdivision of the state, any infoimation or other data concerning atiy arrest, complaint, indictment, trial,
hearing, adjudication, conviction, or correctional supervision the records with respect to which the officer or employee
had knowledge of were sealed by an existing order issued pursuant to sections 2953.31 to 2953, 3h of the Revised Code,
were expunged by an order issued pursuant to division (E) of section 2151.358, section 2 953.37, or section 2953.38 qf
the Revised Code, or were expunged by an order issued pursuant to section 2953.42 of the Revised Code as it existed
prior to June 29, 1988, is guilty of divulging confiderttial inform.ation, a misdemeanor of the fourth degree.

(B) Any person who, in violation of section 2953.32 of the Revised Code, uses, disseminates, or otherwise makes
available any index prepared pursuant to division (F) of section 2953.32 ofthe Revised Code is guilty of a misdemeanor
of the fourth degree.

(C) It is not a violation of this section for the bureau of criminal identification and investigation or any authorized
employee of the bureau participating in the investigation of criminal activity to release, disseminate, or otherwise make
available to, or discuss with, a person directly employed bya law enforcerrient agency DNA records collected in the
DNA database or fangeiprints filed for record by the superintendent of the bureau of criniinal identif,;ation and investi-
gation.

IEIISTORY:

135 v S 5(Eif 1-1-74); 136 v H l(Eff 6-13-75); 138 v H 105 (Eff 10-25-79) ; 142 v H 175 (Eff 6-29-88); 146 v H
180. Eff 7 1 97; 153 v S 77, § 1, eff. 7 6 1C1; 2011 SB 17; § 1, eff. Sept. 30, 2011; 2012 HB 262, § 1, eff. June 27, 2012.
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§ 2953.36. Exceptions to preceding sections

Sections 2_953.31 to 2953.35 of'th.e Revised Code do not apply to any of the following:

(A) Convictions when the offender is subject to a mandatory prison terna;

(B) Convictions under section 2907.02, 2907.03, 2907.04, 2907,05, 2907.06, 2907.321, 2907.322, or 2907:323,
former section 2907.12, or Chapter 4507., 4510., 4511., or 4549. of the Revised Code, or a conviction for a violation of
a ntunicipal ordinance that is substantially similar to any section contained in ativ of those chapters;

(C) Convictions of an offense of violence when the offense is a misdemeanor of the first degree or a felony and
when che offense is not a violation of section 2917.03 oftheRevzsed Code and is not a violation of section2903.13;
29I7.01, or 2917.31 of the Revised Code that is a misdemeanor of the first degree;

(D) Convictions on or after October 10, 2007, under section 2907,07 cf tlie Revised Code or a conviction on or
after October 10, 2007, for a violation of a municipal ordinance that is substantially sirnilar to that section;

(E) Convictions on or after October 10, 2007, under section 2907.08, 2907.09, 2907,21, 2907.22; 2907_23,
2907.31, 2907.311, 2907.32, or 2907.33 of the Revised Code when the victim of the offense was under eighteen years of
age;

(F) Convictions of an offense in circumstances in which the victim of the offense was under eighteen years of
age when the offense is a misdemeanor of the first degree or a felony, except for convictions under section 2919.21 of
the Revised Code;

(G) Convictions of a felony of the first or second degree;

(H) Bail forfeitures in a traffic case as defined irt Traffic Rule 2.

HISTORY:

135 v S 5 (Eff 1-1-74); 142 v H 175 (Eff 6-29-88); 145 v H 335 (Eff 12-9-94); 146 v S 269 (Eff 7-1-96); 146 v H
445 (Eff 9-3-96); 146 v H 353 (Eff 9-17-96); 148 v S 13. Eff 3-23-2000; 149 v S 123, § 1, eff. 1-1-04; 152 v S 18, § 1,
eff. 10-10-07; 2012 SB 337, § 1, eff. Sept. 28, 2012.
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