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IN THE SUPREME COURT OF OI-^O

O^10 EDISON COMPANY, THE
CLEVEL ANI) ELECTRIC
ILI;I;FMINATING COMPANY AND THE
TOLEDO EDISON COMPANY

Appellants,

CASE NO.

Appeal from the Public Utllity^s
Con-imiss^on of Ohio

V.

THE PUBLIC UTILITIES COMMISSION
OF 011410

^^pelI€;e.

Public Utilities COmmlssiO.D. Of O1^^
Case No. 11-5201 wL' L-RI:3R

MOTION FOR STAY OF APPELLANTS, OHIO EDISON COMPANY, THE
CLEVELAND ELECTRIC ILLUMINATING COMPANY, AND THE TOLEDO EDISON

COMPANY

Pursuant to Sectloii 4903.16 of the Ohio Revised Code and R-ule 4e01 (A) of the Rules of

Practice of the Supreme Court of Ohio, Ohio Edison Company, The C l.eveland Electric

Illuminating Cor.r^^^y and The Toie€l^ ^dison. Company (collectivelv, "the Companies")

respectful.ly request this Court to issue a.a.x order staying tie Public Utilities Coanaalssgon of

Ohio's Opinion and Order dated August 7, 2013, and Second I;D.tr^ on ^^^earir^g dated

5^^^emIser 18, 2013, in the proceeding below, PUCO Case No. I l.-S20I-ELRRDR. Without a

stay, the Companies would be required to begin crediting customers' bills over $43,000,000

beginning F'e'oxuary 17, 2014. The Com panies rec^ue^t that the stay be made effective as of the

date this Court grants it and that said stay r^^nai-n in eI^^^ -1, until tbis Court decides the

^onipaiiies' appeal on the anerstso

In accordance with Section 4903o16} Lhe Companies will ez^^^^^te and post a bond payable

to the State of Ohio "conditioned for tl-ie prompt payinent by the [Corr^panies] oI'all dama^es



caused by the delay in the ei3fa^^ement of the orrler complained of, and for the ^^payrner^^ of all

moneys paid by any person, finn, or corporation for transportation, transmiss^on., produce,

com-modity, or service in excess of the charges fixed by the order complained of, in. the event

siach order is ^^stained04' Likewise, as required by Ri1e 4.01(A.)(2) of the Rules of Practice of the

Supreme CouA of Ohio, the Companies' 'Mem.^ran^um in Stipport "include[s] relevant

ini^rmation regardziig bond°a^

In addition to t-he :"^^^^^ancl-um in Support, the following doc,urnents are attached to this

Motion:

• `I'l^^ ^onimissaon'^ Opinion and Order, August 7, 2013

* The Comw-issionPs Second Entry on Rehearing, dated December l. 8, 2013

* The letter }^^ovidlxig three day's vv-r^^^^ notice filed^ith the Commission o.n.
December 18j .2.01.3

* The Commission's Second Opinion and Order in PUCO Case No. 08-935-ELmSSO,
dated Mareb. 25, 2009

» Art, interest calculation workshect for the bond.

As explamed more fiui1y in the attached Memorandum in Support, the Companies respectfully

request that this Coairt issue an Order:^ta^^^g the Conimi^^^on`s Opinion and Order, dated

August, 7, 2013, and Second Entry on.Rehearing, dated December 18, 2013, pending the

outcome of this appeal, and further respectfully request ttaat this Court's Order ^ta^^gt1^e

Corm-ngssions^ Opinion and Order be issued by February 16, 2014.
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Dated: I^^^ernber 24, 2013 R^^^^^tfu11y submAted.s

,
^: ^ ^.^^,-- ---- ------------- ------------- -----^^-- ---

David A. Kutik (^;cs^.r^;el ssI':^^.^:^;;^^^.
Lydia M. I'Iovd
JOINTES DAY
901 Lakeside Avenue
C leve1and5 Ohio 44114s1190
Phone: (216) 586-:1939
Facsimile: (216) 579-0212
E-ma.i1: dakutak@. jonesday.com.
Eamag l: Iraflo^^^^ ^^^sday. corn

.Iaines W. Burk
Cam.e M','Dunn,
I'IRSTE-NERGY SERVICE COMPANY
76 Soi.ath Main Street
A-krons Ohio 44308
Phone: (330) 384-5861
Facsimile: (330) '384w3$75
E-mail: burkj@firsteraergyco.^.^om
^-ma.il. cdiLirx^^^^stenexgycorp.com

ATTORNEYS FOR APPIs:LI,ANT'^ OHIO
EDISON C OMPANYy THE CLEVEIaAND
ELECTRIC II.LU-MIN-ATING (;OMPANY
AND THE `I~O:l.,laDO 1,"DISON COMPANY
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IN THE SI-PR^^^ COI;RT OF 01I10

OPIO EDISON COMPANY, THE
CLEVELAND ELECTRIC
IT LUMINAT. ING COMPANY AND'I'HE
TOLEDO EDISON COMPANY

Appellants,

CASE NO.

Appeal from the Public Utilit<^s
Commission of Ohio

V.

PUB:(:,ICUITII,ITIES COMMISSION
OF OHIO

Appellee.

Public Utilities Comrnission of Ohio
Case No. i 1-5201-EI,-RDR.

MEMORA"DUM IN SI7PPORT OF A.^PELLANTS'MOTION FOR STT!kY

I. INTRODUCTION AND OVERVIEW

Tl-io case below con^^^s a Cornmissioii-initiated audit proceeding into certain purchases

of Renewable Energy Crod-its ("RECs") by Ohio Edison Company, The Cleveland Electic

Ill.uminat^ng Company, The Toledo Edison Company and (collectively, `;t^e, ConiIsa,.^.ios°') from

2009 to 2011. This case addresses the Commission's order requiring the Conipanies to credit

customers' bills by over $43,000,000. This amount aoproseiits the cost oI'cortain RECs that the

Commission I`oiaad the Companies did not prove were prudent^^ puroba^ed,

Pmuant to Sectious 4928.64 and 4928,65 of the Ohio Revised Code, electric dgstribution

utilities ("I"DCTs") in Ohio, such as the Companies, are required to "generate a portion" oi their

4beleotrioity supply to retail oLstomors" f-rom altoxneLive energy rosoairoes. R.C. 4928.64(B).

EDUs may purchase such rosol-irces from suppliers tiirough. the procurement of RECs. R.C.

4928.65, Iniportantiy, Seetion 4928,64 mandates theL to meet their REC compliance obligations

EDUs must purchase at least orze-half of their RECs from innstato suppliers ("€n-state RECs").



On February 19, 2009, as part of their applicatloii in Case No, 08-935-EL-SSO, the

Companies submitted a plan to procure the necessary RECs from m-^ta^e ar^d out-of-state

suppliers for the period January 1, 2009 ^hrough. May 31, 2011, whic1^ the Commission

su^^^queiit1y approved. See Case No. 08-935LLEI,-^S0, ^^^ond. Opinion and Order, p. 9 (Mar.

25, 2009). The Commission ^'^er approved the Companies' recovery of the costs associated

v^rith the REC procurement process by allowing for the establishment of an altematlve energy

cost-recovery rider, Rider AER. Id. '1'}^e Companies then proceeded to issue requests for

proposals, entertain and accept bids, and enter into binding, confidential coiitracts for the

purchase of RECs with various suDpliers to comply wzt± the provisions of Section 4928.64.

011 September 20, 2011, the Corritnlsslon initiated the audit proceeding below by ^^erning

a docket to review Rider AER. The Cornmlssion directed its staff to secure the serrices of

outside auditors to perform a management and perf-'ormance audit and afinanc1a1 aurlite On

August 15, 2012, these auditors filed their reports with the Commission. The authors ol`the

management ^id performance audit were concerned that the Companies paid excessive prices for

certain purchases of in-state RECs, Althoaigh the ^^^panies strongly disagree with this

conclusion, i-L is not giecessary for the purposes of this Motion to dulve into these issues iiow.

From February 19, 2013 to February 26, 2013, the Commission conducted a, hearing on

this matter. OrA August 79 2013, the ^oram. 1ss1oti issued an Order and Opinion in which it found

that the majority of the REC purchases made by the Companies were prucl€:^it, xnc1€adlng all out-

of-state RECS and in-state RECs of 2009 and 2010 vir^^a.ge. Opinion and Order,P1.7CO Case

No. 11 m5201 -EL-RDR, 21-25 (A.tig, 7, 2013). T1^^ Commission, however, held tl-iat the

Con-ipaiiies had not proved that certain acquisitions of in-state RECs made during 20 10 were

pniclent. Id. at 25. The Commission thus ordered that the Companies credit custoiners' bills m
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the amount of approximately $43 million dollars within 60 days of a final, appealable

Commission order. Id.

On September 6, 2013, the Companies filed a timely applicaiior for rehearing. Inthear

Application for Rehearing, the Companies set forth several errors i.riade by the Commission in its

Opinion and Order. 'I'i:zese errors included 'Lh^ unreasonableness of the Commission's finding

that any of the Conip^.^ies' REC purchases were imprudeiit and that, contrary to the

Corn-nission9 s holding, any reftmd of monies already collected pursuaiit to Rider AER would run

afoul of this Court's prohibition on retroactive ratemaking. See Keco Industries, Inc. v.

C:'ancznnafii & Suburban Bell TeZ. Co,, 166 Ohio St. 254, 141 N.E.2d 465 (1957), On December

18, 2013, the Commission issued its Second Entry €^^i Rehearing de-ny:n^ in its entiretv the

Companies' Application. for Rehearing and ordering the Companies to comply with its Order

issued on August 7, 201311 On December 24, 2013, the Coni^^iiies filed their Notice of Appeal

with this Couri.

IL ARGUMENT

Pursuant to Ohio law, parties aggrieved by Commission orders have the right to seek a

stay of such orders provided that they comply -with the requirements of Section 4903.16 o^^^

Ohio Re^ar^sed Code. Section 4903. 14.6 provides, in i-ts entirety:

A proceeding to reverse, vacate, or inoda^y a final ordez rendered by the
public utilities ^^mrni:ssarn does not stay exticLiti^l-i of such order unless
the supreme court or aju^^e thereof in vacat€on., on application aiic^ three
days' notice to the commission., allows such stay, in which event the
appellant shall execute aii undertaking, payable to the state zn. such a sum
as the supreme court prescribes, with surety to the saltgsfactioii of -,the
clerk ok the supreme court, conditioned for the prompt payment by the
appellant of all damages catised by the delay in the enforcement oj'tae

^ The Cn:rrr3issaon. irx3taaliv gi-anted Ltfe Compariies„ application for rehearing for -fi=her consideration on
septernl^er 1&p 20130



order ^om. plaiiied of, and for the repayment of all moneys paid by any
person, ^rnn, or corporation fo€^ transporta^^or., transmission, produce,
commodity, or service in excess of the cltar,^^s fixed by the order
complained of, in the event such order ls sustained.

As demonstrated below, the Coanpa.nies have complied with all of fli^ requirements of Section

4903.16.

A. The Commission's Opinion And Order And Second Entry On Rehearing
Affect A Substantial Right Of The Companies.

Section 4903.16 authorizes stays of `°a final order" of the Commission, i.e., when "the

order in qLiestion affects a substantial right" of a party. &^ior Citizens Coalition v. Pub. Util.

Comm, 40 Ohio St. 3d 329, 33ly332, 533 N.E.2d 353 (1988). &e also, IL"ast Ohio Gas Co. v.

Pub. Uti1. C€^mm.g 39 Ohio St. 3d 295, 297, 530 N.E.2d 875 (1988) ^san-ae); Ohio Domestic

Violence Xemor.kv. .Pub. Util. Comm, 65 Ohio St. 3d 438, 439-440, 605 N.E.2d 13 (1992)

(same). In tzrn, a Cami-nlssion order affects a ;^substan. tlal rlghtY' of a party if that party has

a "^^^^ent interest" and aii "immediate anil pecuniary interest" in the proceedings subject to the

order. Ohio Domestic Violence Network, 65 Ohio St. 3d at 439. See also3 .Fast Ohio Gas, 39

Ohio St. 3d at 298 (same, witl^ adverse i^^pact oii future sales counting as an "immediate and

pecuniary interest"); Ohio Contract Carriers Assoc., Zhce v. Pub. UtgL Comm., 140 Ohio St. 160,

42 N.E.2d 758 (1942) (same).

14ere, the Commission's Second ^nti~y o:^^ ^eheari^p- does not "reverse, vacate, or

t^odify" ttie disallowance anio€^t of approximately $43 million previously ordered by the

Cor^imasslon in its Opinion and Order dated August 7, ^013. R.C. 4903.16. "I"h^ ^econdEn^

on Re1-ioari^ig thereby "affects a siibstantial right" of the C^^pardes,1.e., a right in which the

Companies have an "immediate and pecuniary intexest.'g '^T.°^e Companies have thus met this

requirement of Section 4903.16.
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B. The Companies Have Made A Proper Application To This Court.

Section 4903,16 requires that any party seeking a stay of a Comnzasslor^ ^rdea file a

propwr "applicatl.on"' to this Cou-rt. `I`1ie Com.pani^s have met this requirement by filin^ this

Mo-Eion and attached Memorandum in Support in compliance with all o1°tha^ Court's applicable

filing rules and procedures.

C. The Companies Have Provided ThreeDay's Notice To The ^ommissiona

Section 4903.16 requires that any party seeking a stay of a Commission order provide the

Commlssio^°^ with ^^e day's notice of that party's intent to seek a stay. The Companies

cor^^plled with this requirement on December 18, 2013 when they filed a letter lAith the

Conirnissgon on the docket for P1TCO Case No. 11m5201-l:;a:,-R-DR indicating their 1.^^ent to seek

a stay in this Court on or after ^^^^emlser 23, 2013. A copy of this letter is attached hereto as

Exhibit C. The ^^inmlssion issued its Second Entry on Rehearing o^^ December 18, 2013. The

Cr^inpa,naes have pr^-videcl the ^^nuuisszon with more than tlu~ee day's notice of their intent to

move for a stay and therefore mect the notice requixenieTzt of ^ee-tion 4903.16.

D. The C;ompanies Will Satisfy The.Bond And Interest Requirements Of
Section 4903ol6a

Pursuant to the Section 4903.16, the C€smpa-n.ies are in the process of executing "an

undei~ta.king" from a reputable third party at the ^^^^errate of interest. The Companies will

secure a, bond for $50,096,550, This stim represents tlie. disallowance ($43o362,796) ordered by

the Commission in its Opinion and Order, dated August 7, 2€113, and affir med by ^^^ Second

Entry on Rehearing, dated December 18, 2013, plus interest calculated at the Companies'

carrying cost t's.zrough Alsr?l 2015. ^

2 'l"qe Companies' ca1ct,lated carrying cost of $6,7330,730 using a rate of 0,70£+6 percent, the rate approved
by the Connmissi©n for carrying costs in the C^^^paz3ies' lasE: three Electric Security Plans, PUCO Case No. 08-935-

5



As required by Section 4903 .1 6, the Companies will ensure that the baild is payable to

the State of Ohio and properly deposited with the office of d-ds Colart9s Clerk. Should tlli^ Co^

sustaiii the Corm-ixis^ion's Order, such a bond ikili, more than guarantee "prompt payment by the

appellant of all daina^^^ caused by the delay in the enforcement' of the order complained of, and.

for t;ie repayment of all moneys paid by any persoi,, firm, or carpor^tiorx for transportation,

traiismission, produce, commodity, or service irb excess of thc charges tixed by the order

complained of.`' R.C. 4903.16. Should this Coiut desire the Companies to execute a, bond ln an

amount difserentfronit1^^ surra above, the Companies are ready and Arillingto do so. The

Companies have thus met the bond requirements of Section. 4903.16 and Rule 4.01 (,r'?a.)(2) of the

Rules of Practice of the Supreme Court of Ohio.

E. Additional Considerations That Favor Granting A Stay To The Companies.

Although Section 4903.16 does not require a movant to demonstrate its likelihood of

prevailing on the nierits or suffering irreparable b.arn if a stay is not granted, the Cornpanies can

do both. First, the Caraipanies have a strong likelihood of prevailing on the merits. For ^xarnple,

the Commission's orders are unlav.^'ial on their face because they mandate a refund that violates

Ohio's 1ong4standlrig prohibition on retroactive ratemaking. This Court has long held that "any

rates set for the Public Ultilg^^^s Comniisslon are the lawibl rates until such za^e as they are set

aside as being unreasonable and unlawfti.l by the Supreme ^o urte" .^eeo Industries, 166 Ohio St.

254, 259. "[NJ utility has ii€^ option but to collect the rates set by the commission and is ^^^ar^y

forbidden to ref^nd anypora` of the rates so collected.'" Id., 166 at 257 (emphasis added); see

also Lucas County Conim'rs v. Pub, t.%til. Comm., 80 Ohio St. 3d 344, 347, 42 N.E.2d 758 (1997)

---- ______________________________
'>°-,;.,_::;.::, . . . ;

EI,-SSO, PUC.O CaseNo, 10-388^EL-SSO, and PUCO CaseNo, 12-1230-EL-SS0. A worksheet ofth.is calculation
is attached hereto as Exhibit E.
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03,101ding that "while a rate is in effect a public utility mtis^ charge its consumers in accordance

vath the cornmisszon-app^^^ed rate schedule" and citing Revised Code Section 4905032^.

Further, Ohio law provides that even if the Commission determines "the rates charged by a

-atz^^^ are unjust or urreasonable,s" an order modifying thoserates (such as tl'I^ ^ommiss^^^^

orders complained of here) has "prospective effect onl^r.y' Lucas ^`^au^aty, 80 Ohio St. 3d at 347.

Yet, the Comnussion's Opinion and Order and Second ^^^^^ on Rehearing at issue here

are retrospective in effect. These orders ^^quire tlte, Companies to refund monies that the

Companies have been collecting since October 1, 2009 pursuant to a Commission-approved

^^^ff. This tariff, approved by the Commission in the Companies' first Electric Security Plan

proceeding, PI_1CO Case No. 6^8 n9354EL--SSO, authorized the ^o-irapanies to recover und^^.Ridex

AER the costs associated wi-th complying with Section 4928.64. To order a re^`-und. of these

monies giow, several years after tl^^^ lawfW collection, co*istitutes impennissible xet'roactive

raWmaking.

Second, allowing a refund to go into effect with the real possibility that the refund could

be reversed would benefit no one. Indeed, i.n the. absence of a stay of execution of t1^^

^on-imissgon's orders complained of here, the Companies will likely suffer irreparable harni.

That is, "an injury for which there is no plain, adequate, and complete remedy at ^aw, and. for

which monctar^ damages ^ou:(d be impossible, difficult or iticcmplete,a' Ohio Hosp. Assoc. v.

Oliio Bureau qf Tforkers â Coml3„ Franklin App. No. 06Apa471, 2007-Ohio-1499, at 1125.

Specifically, if the Companies were to issue a ^efuaid} aiid if this Court "Vere to, vacate or

substantially reduce the refund amount, then it is unclear how the Coinpanies would be able to

re-collect such sums from their customers without ^^^rnselves nip-qir^g afoul of the prohibition on.

retroactive ratemaking. :xf this Court grants the Companies' appeal, then restitution of monies
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refatided under the Commission's Opinion and Order a-ad Second Entry on Rehearing would, at

best, prove "^ifficiilt or incomplete" and, at worst, s4im possable,'y because a reversal oF the refund

amount may well implicate retroactive ratemaking concerns. S-ee Keco Industries, 166 Ohio St,

at .^^^ (^^'Lhe Gegierai A^^en^^ly . . . has coinp1ete1y abrogated the common law remedy of

res^itutzon. in [re€^oactive ratemaking] cases").

Retroactive ra^e-m^ing arguments aside, atlmvirlg a reft^.^d at this early stage in the

appellate process could also easily lead to custoiraer ccs-nfusion. In the absence of a stay, if the

Companies were to issue a credit and then this ^ou-rt were to reverse the Commission orders at

issue, customer rates would decrease and subsequ^^^^v increase. This result would likely only

upset and confuse customers, thereby causing harm to them as well. a'h^^e additional

consideratz^^^s tiius prwride further support for granting a stay of the Commission's orders at

issue here.

111. COI^CL^^^SION

For -the foregoing reasons, the Companies respeeLfully request this Court to stay the

Commission's Opinion aiid Order, dated AtYgus'L 7, 2013, and Second Entry on Rehearing, dated

December 1. 8, 2013, during the pendency of the ^^^panies" appeal.



Dated: December 24, 20 13 R^spectf.a:^ly sub mittedP

^---. ^ -^ .
..: ........................................................................ .. ........
D^^id A. Kutik (Ct^^^^^^^ of Record)
:l_,vdza M. Floyd
J6NES DAY
901 Lakeside Avenue
Cleveland, Ohio 4411 4- 11 90
Phone : (216) 586-3939
Fa^^^mflee (216) 579-0212
E-ina.il: dakut^^^on^^dayxom
E:mail; 1mfl^yd^;.jonesday,com

James W. Burk
Carrie M. Dunn
FIR^^^ERGY SERVICE, C;OMP<^^
76 ^^uth. ^^^ Street
Akroii, Ohio 44308
Phone: (330) 384-5861
Facsimile : (330) 384-3875
:C;-mail; bur^j@firstenergycorp.com
E-mail: cdunn@frsten.er^^^orpocom

ATT^^ EYS FOR APPELLANTS OHIO
EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING ^OAPANY
AND THE TOLF:.D01-01SON COMPANY
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CER'I'IFI:CAT^ OF SERVICE

I :^^^^^y cerfif^ that a copy of the foregoing Motion for Stay of Appellants, Ohio Edison

Company, 'I'he C'.i^ve1and EIectri;,111um:,nating Compax^v and The Toledo Edison Company, -^vas,

served by electronic rnail on the 24t1i day of December, 2013, ^pon. the following:

WilIia,rn Wright
Chief, Public Utilities Sectiozi.
Public Utilities Commission of Ohio
180 East Broad Street, 6"` Floor
Columbus, 0:I^ 43215
E-mail; WIl11am.wr1ght@ puc.state.ala.a^s

D^^IrA^ (9-e- r 1^̂ ^1wJ-,vt'5 i^y) 0)
AN ATTORNEY FOR "PPELI,AN'1`s OHIO
EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING COM:UIANY
AI'dD T11E'I'OI:,&s.DO EDISON (;^MPANY
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^EFOa^^

^ PuBT^^c uTZuTm5 ^OMML%IC^^ ^^ ^^^

^ the Matter of the Review of the
^^^^^^ Energy Rider Cs^^tained in the
°I'^:^ of C?^€^ Edison Co^ra.^s^^^
The Cleveland ^^e Muirim^
Company, and T".no Toledo Edison
Company.

)
)
)
)
)
^

Case No. 11%5201m^^DR

OPINION ^^ QRDER

The Public ^tfliti^s Cowmissior,. of 07rdo, coming now to consider the
atove-entifiea^ ^^^^^, havmg reviewed the exidba.ts ir&szduced, into evidence a-n ^k^,.^
mtter, and being otherwise fuDy advised, hereby issues its op^on anci, order in this
CaM

A`T^ ^NICES;

James W. Burk and Carfie M. Dunn, FirstEnergy ^ce Company, 76 South Main
Street, Akron, Ohio 44308, and Joa^ Day, by David A. ^^tik and Lydia A. Floyd, Ncarffi
Point, 901 Lakeside ^^en^e, Cleveland, Ohio 44114-1190, on behalf of Ohio Ed%^^
Company, -ihe Cieve1.^^ ^^^ Mununat^^ ^ornpany, and The Toledo Edison
Company.

Mike DeWme, Oliic? Attaniey General, by Thomas Luid^ and Ryan a^^^^^^
AsW^^t Aftmey^ General, 180 East Broad Street, ^^..̂ , Floor, CoIwnbusy Ohio 43215, on
bebaff of ffi^ staff of the Pubh^ utilati.^ ^ommission of oh€o.

Brace J. W^^ort, Ohio Comumers° COunseld bY Melissa R. Yost, Edmund BerWr
and -M^mel J. Rhuler, .^^^tan^ ^ommners` Counsel, 10 West Broad Street, Ca^lu-rnbusd
^^^ 43215-WS, on behalf of the ^^^identiO utility ^orLsumers of Ohio EdIson Compa,.^:y,
The CleveLand Bl^ctnc M^mm^^^ Company, and The °^okdo Edison Company.

Nlichc^^ McDaniel, 1207 Grandview Avenue, ^^^ 201, Columbss, ONo 4321Z
on ^^^z1f of the Ezzvkonm^nta; Law and Policy Center.

Trent A. Dougherty9 Caffiryn N. Loucas, and Nolan. Moser, 1207 Grandview
Avenue, Suite 201, Casl-umbus9 01do 43212ro3449, on behalf of ^^^ Environmental
^ouncfl.



11-5201-EL,a^DR _2..

^ricker & Eckler, I,TPg by J. 'Ihomas Siwo ^^d Terrence UDonnell, 100 South
Third Street, Columbus, Oldca 4321542-91, on be1^f of Mid^^^^^c Renewable Energy
^hti^^

^^^keT & Ecklera LLP, by ^rartk L. Merrili, 100 South Tbir€^ Street, Coluznbus9
Obio, 432154291, on behaff of Ohio ^^^^^^ ^^odation.

Brickfield, Burchette, Ri^ & Stone, P0C.9 by NU&ael K. Lavanga, 1025 Thomas
Jefferson Streek N.W., 8th Moorb West T^wex^ Washington, D.C. 20007-3201! on behaff of
Nucor ^eel Marlon, Inc.

WiU€amsr .^wein & Moser, LLC, by Chxisit^pher J. A!dwein, 1373 Grandview
Avenu^^.Suite 212, Columbus, Ohio 43212, on b^ffof the Si^a Club.

Boeh^ Kurtz 8z Lowry, by Mic^.ael 1- Kurtz and Jody Kyler Cohn, 36 East
Seventh ^^^ Suite 1510, Cincir€xxat Ohio 45202, on be1^& of ^^^ Energy Group.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petnco^ and Step1Z.en M.
Howard, 52 East Gay ^treet Columbus, 0hi^ 43216-IqM or. behaff of Interstate Gas
supply.

Theodore S. Rob^.^®n, 2121 Murray Avenue, :t^^burgh P'ennsylvar,ia,15217, on
behaff of Ci^^^ ^ower,1nc.

OP1MON.

1. ^^^^ ^^ ^^^^DINGSa

On September 20, 2011^ the ^ommis^ion ^^^ an entry on rehearirq ^.^. ^n Ow
ftter of Me Ar^nual ^^^^^ Energy S^^ ^^ of ^^ ^^^ Company, The ^evelara^
^^^^c Mumi^ting .̀ompary4 ^^^ Tlw T^kda Edison CCa^^any, Case No. 11-2479mELnACP,
In that entry s^ reh^& the Ccsmnilssx^ stated that it had opened the ^^ove-captioned
case faar the purpose of revzewm^ Rider AER of Olii^ Edison Company, 'rha^ Cleveland
Electric Illumi.rsating Company, and. The Toledo ^disora. Company (collectively,
FirstEnergy or the ^om.paxdes)o AdditioraRy4 the Com--ni^^on noted that its review
would include the Companies' procurement of renewable energy credits for ^^^ses of
compliance with Section 4928.64, Revised Code. The C®m.txisszcan finth^ stated ffiat it
would ^^^^^e the necew1ty and scope of an external auditor wi^ the
above-captioned case.
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To assbt t^ Commission with the audit, the Commission direded S"aff to issue a
request for proposal (RFP) for audit services. Tbareaftex^^ by entry issued :^^brumy 23,
M12s tne Commission selected Exeter ^^odates, Inc. (Exeter), to conduct the
xaa.^^^gement^^^^^^^e pazton of the audit and Goldenberg Schneider, LPA
(Goldenberg), to conduct the financial po^%o^ of the audit in accordance with the tmm-Ls
set forth in the RFP. On August 15, d.^^ ^^ 'and Ga^lderibffg .^ed final audit reports
an the ^^^^ment^performa=e porta.on and f-xonma^ ^ortaor. of Rider AER,
z°^pectively, Thereafter, the attarz^^y womeiner set the z-iat^ for hearing regardi-ag the
content of the zx^^^^t/perfo^^e and ^^^ audit reports. A prehearing
conference was held on I^^vembez 20,2012, in order to resolve pending discovery issues.

Numerous -parties ffled motions to intervene in this proceeding includmg the OWa^
^^mumersr Counsel (^CC), the Sierra Club, Ohia Envzrom-nenW Council (OEC), OMa
FzwTgy Group (OEG), Nucor Steel Ma°aori, Inc. (Nucor), Citizen Power, Mid-Atlantic
Renewable Energy Coalition (MAREC), the Environmental Law and Policy Center
(ELPC)r Interstate Gas Supply, Inc, (IGS), and Olu^ ^^^^ Company Corp. (AEP Ohio).
By entry issued ^-emb^r 15, 2011, the attomey examiner granted intervention to OCCq
OEC, OEG, and Nucor, ^dditionaUyd by entry ^^ued December 15, 2011, the attomey
^amhur granted a motion f^ ^^^^ion p^ hac ^^ of ^chael ^vanga9 n" ^^^^^, by
entry issued ^^^r 13, 2012, the aft^^ examh-ter granted a motion for admission
^^ hac vice of Edmund ^^ger. ^^^^ on December 31, 2012, the attom^ examiner
granted iritervenlaon to ELPC, The hearing commenced on February 19^ 2013, and
px^^ed^ through February 25, 2011

Pcst-^earin^ ^^^ ^^e fUed in flAs matter by Fimffix^ergy^ the ^omriibsion"s
Staff (Staff); OCC6 ^ Sierra aub^ ^^^^ ^d ELPC, crsllect^velyq OEG; Nucor, AI^^E(C',
and IGS, Reply M^^^ were filed by F:rstEnergy; Staff; OCCs the Sierra Club, OEC, and
ELPC, coIlective1y4 OBG; Nueorf MARECm and IGS.

^e ^^ LAW

Section 4928eK Rev'med Code, est^^bsh^ benduriarks for ^leci^^c distribution
utilities to provide a portion of ^lectradty for oustomers in Ohio ftom renewable energy
resources. The statute requires that a portion of the electridt^ must come from
alternative energy resources (a^er^ or all-state renewable ent-agy resources benchmark),
half of which xmast^ be met wit-a. ^esounes located within Ohio (inwstate renewable energy
resources benchmark)^ and including a percentage from solar energy resources (^verall
or allnstate w^ energy resources ^chnmex)a ^^ of ^^ch mtist be met with resources
]^^^d wit^^ Ohio (in-state solar energy resources benchmark). The base1Lne for
^omp1ia-nc^ is based upon ffie utility's or company's average âoad for the preceding ftee
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y^, su1^^t to adjustment by the Comnussican for new ^onoa^c growth. Section
4928.64(B), Revised Code.

Section 4928964, Revised Code, ^ ^^^ the Commission to ^,md^e an
anr3.-^al review of each ^^^ distribution utila.Vs or e1^^c service ^ornpany"^
^^^,plWa^e with the amual benchmark, ^^luding whethe,.̂  the fa-itum to comply "th an
appficable benchmark is ^^^^^ ^^atedX is related to equipment or resource shortages,
or is ^^^ outside th^ ^tffiVs or esx..̂ +^.pany°^ control. Section 4928.64(C)(1)y Revised
Code, H the Commission determines, after notice and opportun;.ty for heariza& that the
utgit,^ or company fae3. to comply with an armua3 benchmark, the Commissior€. -sbaU
impose a rmewabl^ ^^^ ^ompfia^.^^^ payment (compliance payn-wnt) on the uuh^ or
company. Compliance payments ^^ not be passed through to cans-im^.^. Section
492$^64(C)(2)r Revised Code.

An electric distribution utility or electric services company need not comply with
the annual benchmarks to the extent its reasonably expected cost of compliance exceeds
its reasonably ^^^ cost of i'otherwise procuring ^ acq€z^^^' elwtxid^ by tbxee
percent or mores Section 4928.64(C)(3)a Revised Code, in addition, an electric
di^^tion ut^ty or eJectric services company n-my request the Commission to nu*^ a
^^ ^^eur^ ^etemunabon ^gardmg any annual bertchmark. Section 4928.64(C)(4)9
Revised Code. In nuiking a force ma,^^re d^term^atioxt^ the ^tatat^ directs that the
Comni9^.^.on ^haD d^^^ ^ renewable en^^ resources are °^reasonably ^^^able m
the ^ketpl^^^ in sufficient ^^^^^^ for the u^^^ or company to comply with tM
annual ben^ark- Further, the statute provides that, in making this determination, the
Con=umon shaU cms1d^ whether the ub.Is^ or company has made a good fiath effort
to acquire mffident renewable energy resources or solar energy resources, induding by
banking, Lhrough long-term contracts or by seeking renewable energy credits. Section
4928.64^^(4)(b)9 Revised Codee

^ ^^^^^ ^^ I i-M AUDlT ^^^RTS

A. Goldenberg R^^^^

In its Fmal, report on the financial audit of Rider AER (^on=dssion^rdered Ex I
or ^^ldenberg Report), Goldenberg evaluated two prhnary areas: (1) the =#hematical.
accuracy of the C€^^^^^^ czlcWati^ns involving Rider AER; and (2) the Compardesi
status relative to the i^^ percent provision set forth in Section ^92816^^^^^^, Revised
Code, for the ^^^d of July 2009 to December 2011 (Golei^^^g Report at 3).

Regarding the mathematical accuracy of the Comp^^^" calculations involving
Rider AER, Goldenberg noted. that it verified the ma^.̀ ^etnata^al accuracy and data
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provided by ^^^^^^rgy and observed several minor is^^^^ that did not mult ixa a 1^^e
varlarwe. Gol€^enherg recommended that the quarterly ca5culatir^ should recover ^
appropriate costs during the foH^^^ calendar year, and that recovered costs shouad
include estimated REC expensit,rest RFP cost^8 or ^theT adrumstrative and esti-imted
carrying costs, FuxtherY GoldenbeTg reconmen^^^ that quarterly calculations be
^^a-u^ and any ov^ or underm^^^^ry mduded m the calculation two quarters later.
^^ldenbe.cg also recommended that each operating ^^^pany charge the rs^^rau Rider
AER rate calculated fbr the quarter to aU rate ^^ rather than allocating the o^^^
rate to rate classes based on Im factors. Finally, Goldenberg recommended that
forecasted sales volumes for ^^^pp^^ ^^^^ to be ft^^^^^^ in Rider AER
calculatiors should be reviewed each quarter and the best ^^ ^^ at the tfin+^ should be
used for cost rec^very to awure appropriate ^^^ery, ^^^denberg Report at 6-7,^

Regarding the ffir^ pemen^ provision set forth in ^cti^^ 4928,64(C)(3)F Re€riqed
Code, Goldenberg recommended that the ^ommimion require each operating ^^-mpany
to d^^^op, (1) a projected calculation of the three percent provision for the next calendar
yeaar, (2) a px^^ed ^culaW^ of the three percent provision for the balance of the
current ^ period; and (3) a historical ^cuhtican. of the three percent provision to
determine the Companies' status with regard to the fluee percent prorisiom
(Goldenberg Report at 7.)

B. Exet^r Report

In its final report on the rnamgement/perf€^^^^^ audit of Rider AER
^^oma-zssi^n-ordered Ex. 2 or Exeter Report), Fxeter examined. two ^^^ ^^^ (1) the
Companies' general renewable energy credit (REC)/ solar REC ^^^C) ac^uisitim
approach; and (2) the CompaWe' solicitation results and procurement decisions. (Exeter
Report at Z)

Regprc^^^ the ^ompanieg' general REC/SREC acquisition approach, Exeter found
ft^ the ^^uests for p-ropc^ ^^^ Issued. by PirstEnergy wem reasonably developed,
did not appear to be a^ti-com^^^tiv^^ and contained terms genera.fi.y acceptable by the
industry. PurtherP ^^^ fvand that the processes in place to disseminate information to
bidders and medla..raimm in p^^e to review and evaluate bids were generaJly ad^^^a^,ea
Exeter also observed that I lnl^rket .^^^^On for ^-state S.^^ and ^^eraU RECs was
hmit-ed prior to the first and second RFPs conducted by the cs^^pari^^^ Finan Y, Exeter
obsexv^d that the contingency pIara-dng m place by the Companies for the first ,^^
^^ was irmdeqaate and should have encompassed a ^ of fa^^^k approaches or a
mez3^ardsm to develop a modified appro^^ In light of its findings, Exeter

z^omme-nded that Fir^^Energy irnpIerraen^ a more robust eont€ngency pIann.^^ ^^^^^

^V"ding procurez^ent Of RF^Cs and s:^CS in order to comply with 01rdoF^ ^temative
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energy portfolio stmdards (AEPS), subject to ^^^^ion review prior to
^^lementation. Further, Exeter rec+^^^^ded that a thorough ^^^ke analysis should
precede isse^^^ of any ^^^^ ^s issued by Fir^°^^ for ^Cs and SRM-Cs.. ^^^,
Exeter .^^or=^ed fliat Fi^^ergy co^^^er a mark-to-market approach to the
^^ requirement for hat^^ ^^^^ment^ when the RECs and SRECs markets
niatme. (Exeter Repwt at 12-11)

Regarding the Compardes° solicitation results and ^^ement decisions, Exeter
d^ed that it reva^ived ffie results of ^^ffiner&s procurement ^^^^^ for 2009,
2010x and 201'L As a rmult of its review, Exeter found that the ^^^ paid by Fftstan^
for all-sta^ RECs were consistent with regional REC prices and that the ^^^^on to
^ur&aw ffip- majonzity of t1h+^ 2009, 2010, and 2W 1 xequirerraents un^e-r the first RF^ was
not unreasonable. Exeter noted that the Icrw^ prices available foT all-state SRECs in the
2011 timefrax^ could not have bem reasonably foreseen by the Companies, wd ffiat the
prices paid for ^^^^ SR'ECs were ^onsisteitt with ^^^^ SREC prices. Exeter fitrffier
found that FirstErne;^ fmled to est^^h a .aximum price it was willing to pay for
in-state ^^ prior to iwaance of the RFPs, and Umt Fz^tEne^gy paid unr^onabi^ ^gh
prices for in-state ?^^ fro^ a ^ppher, with prices ^^^ reported pncm for ^^.a
^^^^ ^Cs anywhere in the country between July 2008 anr^ December 2011. Exeter
continued that First^ergy had several alternatives available to the purchase of the
ka^^ pnced mMstat^ RECs that the Com^^^ did not cmsider, and that Fmsr.%ergy
should have bem aware that the prices reflected significant economic rents and were
excessive. Fz^^^ Exeter fmnd that the procurement of in-state SRECa by Fi^^^^^
was competitive and t^ ^^^^ were consistent with the ^ees for ^^^ seen ^ewhereo
In light of these findmpq Exeter ^^^nded that the Conunissior^ exm.^^ the
^^^^^e of excessive costs associated with ^^^tEner^^^ purchase of- RECs to meet
its in-state renewable energy benchmarks. (Exeter Re-port at 14, 19,23,33,37)

1V. PROCE-DMLTES

A. Pending ^otiorLs to Eng eTene, Mot^^ for .^^^^mn Pro Hac Vicez and Modon
to'Reopen the ^-̀^^ceedings

Mobom to mt^^ ^^^ pendirLg for Citizen Power, Sierra Cluby MAREC,
OMAEG, and IGS. The Commission f€s.d.,s that these motioz^ to intervene are r^^na^^e
and should be granted. Additioaayy Theodore Robinson filed a m€^on for admission
pro ^ vice on ;f^^cember 28,2011. The Ccs:mm.^^^^^n finds that the m.o-don for adrnissa.on
pro ha.c vi^ ^ reasonable and should be granted.

Additionally, the ^^^nissi^n notes that AEP Ohio ffled a motion to intervene
and reopen the proceedings in t;^ case on June 21, -7013. In its motion, AEP Ohio states
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t.̀ at at ^ muTt'Pl^ rwl and ^^stants^a^ interests in this proceeding which may be
^re^jdiced by txie out^^^e of this ^^^ AEP Ohio also states timt extmordinaq
€^^^^^^ justify intervention and. ^^^^erting of the proceedings, .^^^Y AEP C^wo
contends that it satisfies the ^.^at^rentao^. standard because the ^ .̀^-a;^aa.wioes resolution
of this case wiU iinpact the abihtv of AEPP OHo to comply with renewable standards,

^ ^^^y 2, 2012,,. FirstEnergy filed a memorandum contra AY.r,.̂  Obio`s mofl^^ to
intervene and xeopen the proceedings. I^s. its memorandum contra, F^tEnergy jritially
notes t^t AEF Ohio's ^^^ort to intervene is untimely, as it was ffied 640 days after the
docket in this case was opened, 220 days after the deadline to intervene established by
the Commission, and 46 days after the final bxiefing deadUne. Further, FintEnergy
argues that AEP ^`3luo fails to L-xp1^ why it Med to timely intervene or what
circumstances are so extraordinary as to justify the late intervent^orL Firs^nc--,^ further
contends ffiat, not only has AEP Ohio failed to meet, the requirements for late
intervention under Rule 4901-1-11(F)^ Ohio Adnia^ative Code (O.A.C<)9 but has also
fa-fled to mmt the standards to reopen proceedings as set forth in Rule 4.90191m34g O.A..Ce
More ^pecifi^^^ Firsffine^gy avers that AEP Obdo has failed to set forth facts showing
why additional evidence could not ^^^ been presented ^arher in t^ ^roceeding,

^^^^, on July 9§ 2013, ^C and the Environmental Advocates filed ^^phes to
FintEneres memorandum contra- ^ its reply, ^^ states dW it supports ^ OMods
motion to reopen the record, but states that the ^^^^^^ should also mjni=a,ize delay
in i^sum^ a ruling m t^ case. ^C fin-ther states that ,^ 01-ao can provide the
^ornmission with unique a^ormatvon. Jn their reply, the Envirr^nnwnW Advocates also
voice their support for AEP Ohio9^ motion to intervene and reopen the proceedings on
the basis that AEP Ohio'^ utility perspective could assist the Commission in deciding the
^^es in dW^caseaandthatAEP Ohio is affected by t^^^^^^es in dds case.

The Cornn-dssion finds that AEP Ohio9s motion to intervene and reopen the
proceedings should be denied. Rule 4901w1-II(F)6 O.A.C., provides ftt a "racrtion to
^.^terv+^^ which-is not timdy wiJi be granted only under ^^^din^ circumst^ces,"
Although AEP Ohio ^s mserted that it has an interest in this proceed.mga which may be
prejudiced by the results, the ^^nunission cannot find that the circumstances articulated
by AEP Ol.ac^ are extraordwaxy . Consequently, given ffiat AEP 01-dcs s motion to
intervene was filed 220 days aftc-- the deadline to intervene and pmsents no
+^^aord^^ circumstances, the ^onmussion ffinds that the motion to intervene should
be denied. Further, Rule 4901-1m23, O.A,C.g provides that a motion to ^^pen a
proceeding shaU set f o^ facts showing why additional evidence g'^ould not, with
reasonable dihge^.°^, ha-v^ been presented earlier in the p^eeding," The Comndssiorn
finds that AEP O^+.o has failed to set forth Why any additional evidence could no; with
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reasonable diligence, have beera. presented earlier in this ^^^eding. ^^erefore, the
Co:caun^ssion finds that .^ Ohio4^ ^otion to reopen the proceedings should be dezded.

B, Review of Rulings on 1^otia^ for Protective Orders

OCC ^^^^ Comrntssion review of protective orders granted by the ^^tomey
examiners in ffi..i.s proceeding. C^C requests that the ^^^mission r^^^ the ruhn^
^Meh pr^^ fmm. pubEc disclosure e..^ supplier ^omiafiion and prices paid by the
^^panies for RECs, More ^^^callyg ^^ argues that the at-^om^^ examiners erred in
^^^ ^^ paM f'^^^^^ first and ^ecD^^ motions w^ ^^^^^e order, ^^
^^^ that there is a strong presumption. in favor of disdosws^ under wM^^ the party
seeking a ^^^^ order must overcome the presumption by showing harm or ^^ its
competitors coWs^ use the Information to its com^^^^^e disadvantage. In re Ohw Bell T"el.
Co. and Arraritech ,^^bik- Sems;, xnc,^ Case No. ^^^^^^^C-ART^ Opinion and Order
(Oct. 18, 1990) at 4. OCC con^^^^ that the supglierWidenti.ty and su^^Hexa^^cing
m.f€rmatian of alternative energy marketers does not ^^nsiatsxte trade secret info^6on
as defined by Section 1333.61(D)r ^^vLqed Code, and that F^.-sfEnergy failed to meet the
six-fAc^^r test for detenn.^g Vnet^r information is a trade secret set forth by the ^^^
Supreme ^^t- in State ex rel, ^ Plain ^eakr uo Ohio Dept of Ins., 80 Omo St.^^ 513, ^^^
525f 687 NX.2^ 661 (1997)^

^C claims dmt Fa^^^^rgy fafled to carry its burden of demonstrating that fnis
mf^^^ation provides independent economic value from not ^^ known pursuant to
Section 1333.61(D), Revised Code. ^C argues that the ^^^^^ ^^ovided no
evidence of any ^on^^ value waffiin the redacted information and. the Compardes
fai7.ed to iden^ any specific parties wh^ would gain ^^ononuc value from the ^^^osuae
of the ar.fomatzonry OCC furffier alleges that the Conunis&ion^^ ^^^ rulings do not
support the attorney exa^^^^rd zalLngs. OCC notes that ^ Commission has held ffiat
financial c^ata, including basic financW mTang.ezats9 do not contain prop^^^
information that should be protected as a trade ^et £^C also da;x^^^ that the
Cora^^^^^on has detennined that contracts between a utility and its customers do not
quals"^.^ for protection from discloyare.

Moreover, ^^ a-rgu+^ tlb^^ FirstEnergy has f^^^ to show that the infoan-tatas^^ is
kept under circumstances that zsui.antain its ^ecrecy.. OCC nob^^ that ^^ain infon-natioz^
was disC1^sed to the media in the Exeter R^^^ and that ^^^^^nergy did not take prompt
action to protect d-ds inf^rmatim, allowing publication of the information on a number of
^ccasionso ^^ disputes the value of confidentiality agreements between the Companies
and tkurdmparty REC sup^hersf contending ^t the Ohio Suprmne Court has held, that
the mere existence of a confidentiality agreement cannot prevent disclosure of
infrsx^^^^ ^^ does not meet the definition of a trade secret. Plain Dealer at 527.
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pmaU^^ ^C argues ftt the pubhc interest favors discl€^sureF particularly m light of ei^
age of the WonnatiorL ^^ ^laims- tx:zt FirstEnergy fafled to provide any sp^^c
evidence tlat the ^^^^ or suppliers wM be harmed in a way that outweighs the public`s
intuest in disclosure.

^^C further argues that gramtzng p^.^tEnergyds October 3s 2OI2, ms^o-i for a
protective ordex was, an error because the Compard& ^tion was not timely under the
Cor-mwswr.'s rules. ^^ notes the the mfomiaaon ftt the Compames sought to
protect was ^ed by Staff on Au,^ ^^,20'I.2P but the Comp^^ did not file t^ m(Ydan
for protective order until October 3,2012>

OCC also daim,.^ that the Commission ^^ouls^ reverse the attom^^ ^^ers'
^,.^.g on the Compaa.ieg` second motion for a protective order becamw ^^omateon was
improperly redacted. OCC c1^ that the spechfic amount of ffie di^^^^^^
recommended by the Exeter Report was already released in response to a public records
request and ffiat a discussion regarding ffiat amount was held on the pubHe t°^,.^ptt.

FirstEnergy responds that the Co^.sion has properly protected ^orLdential
and prop^wtary sa.ppher pri€mg and supp^^^ ident â£ymg mfoxniation ^om dzdosure.
FirstEnergy contends that the Comp^^^ have e. ^ ^^ ^^^^ed the REC
promirement datFo The Companies note that, as part of the audits, the auditors and Staff
were provided -Mth competitively ^^^fav^ and propne" REC procurement data,
mcludi., the sp^ identities of REC suppliers who participated in the RFPs, the
spedfic prices for ttge RECs bid by specific REC suppliers in respon-se to each RFP; and
detailed financW information regarding r,ndividuil REC t^amacti^^ ^twem supp^^s
and the ^omp^m. The Comparaa^ ^ami that tTus REC p^^uxement data was provided
to the auchten and Staff mth the ^nderstand.mg they would keep tWs .^^^^on
confidential and not Mease it to the public. ^owevez, F^^tEn^^ contends that the
public vmiar, of the Exeter Report filed in ^.^ proceeding was improperly ^^^^d and
the identity of a ^^^^ REC supplier was umdvm-bentiy disclosed.

Further, the Comp^^^ argue ffiat the attorney omnuners cox^ecdy found that the
REC procurement data emstatuted a trade secret under Ohio law. `lh^ Comp^^ daim
tha; under Section 1333.61(D), Revised Code, the REC procurement data is a trade secret
because the REC procureinent data bears ^.^.dependent econo^^ value and because the
Companies have made reasonable efforts to ensure the sp-€^ecy of the REC procurement
data, The Cornpar;.^s aRege that OCC fails to understand that the age of pxopxietary data
is neither a necessary nor a m;dficient s^etezadnant in deciding whethex infonnati^n M^
irdependerit economic value. The Companies also claim that the REC procurement data
ltas not been disclosed to any ffikd parties outside of this proceeding and has c^^^ been
disclosed to third parties in this proceeding pumacs.t to a cords.a^entiala^ agreement or to
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ffie Staff and the auditors with the understanding that the info^:.^€^^^ would remaffi
confid^^tiaL

The Companies also contend that ^ ^^ ^^xement ^^ ^dfly satisfies the
^ix-factor test set forth in Plain ,I3,-AL-r, 80 Ohio St3d at 524--525. ^^^^^ CWMS that
the Comparties have consistentl^.Y protected the ^^ procurement data faom dzw'iosa^e
and that the :^C p^^^ment data is not widely dissendrated wzffi the ^ompardes.
Purther, the ^mpames argue that they have undertaken seveml precaud^ns to
^eguard the .^^ procurement data, mcludmg a^qumng the data through contracts
containing strict coiffiden^^ ^^ova^imis4 taking steps to ^^^ the secrecy of the data
at all times, and fding all pleadings c€sntainzng ffie data 'und^ seal, In addition,
FirstEnergy alleges that the ^^ prwarement data has independent economic value
because its dissend.^^^^ would cause cs^^peti^^^ harm to the Compardes by
und^^^^^^ the integrity of the ^ ^^omremew. process due to der-reased supplier
paxt^^^^ation in future RFPso Furthez, the Compardes argue that they incurred significant
expense in retaining their consultant and conducting the RFPs through which,
ParstEnexgy acquired the ^^ procurement data, FinaBy, the ^^^pames contend that
another entx^ could not recreate the REC procurement data, regardless of the time and.
expense expended.

The Companies further axgue that the ^ommimion ms regulu1y found that
^ncmg and bid.d^^ udornmbon smslar to the REC gzocu-remen.t data meets the
six-fa€^tor test. They no^ that the Commission recently held that ^ricin^ and growth
^rojectioM data met the sixafactor test, In ^ Duke Ener,^ OUR, Inc.F Case No. 10-^^^^^
^^R, Entry Gan .Z56 2012), at 3-5o

F=tEnergy rejects OW^ contention ffiat the Compames abandoned the ^^
procurement data. The ^^^^er, allege that they requested an opportunity to review
the final draft of the Exeter Report prior to its Ming but were refusede The Compardes
claim that the exposure of the idendty of a ^C supp^.%ex° in an improperly redacted
version of the Exeter Report occurred without the Companies' knowledge, coment or
control. Mus the Compardes claim ffiat the inadvertent and involuntary disclosure of
some of the REC pmcurement data in the pubH^ version of one of the audit ^^o-rts
provides no basis to claim that abandonment somehow occurred.

The Companies also reject ^CC^ contention ffiaf i-he motion for protective order
was not timely. The Cxmp^^s note that Staf-f fRed the ^etex R^^om not the
^ompardes, and that the REC procurement data was provided to Staff and the auditors
in t^^ proceeding with the understanding that it would remain ^onfidential pursuant to
Section 4901s16^ Revised Code. Entry UasL 18, 2012) at 2w3. Further, the Comp^^s urge
the Commission to affirm the atto^ey examiners' rux-ng ffiat the irapx^^^^y redacted
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infc^nmadon should not be rdermced in public filings. TI-4 Compari^s note that the
^^^^ can cite to this portion of the ^^ter Report in their filings but must do so in a
confidential version filed un^^ seal.

Moreover, the ^^^^^ claim that the attorney exa.a-nix^^^^ correctly d.ete^edf
following a,.^ in mnez^^ ^e-viewy that the REC prwarement data contained in confidential
draft-s of the Exeter Report warranted tmde secret prot^^cdoxL Entry (Feb. -14, 2013) at 5,
The Companies note ftt the draft Exeter Report contaiis the identical supplier-
identifying and pricing inf€^miaiaozx as the ffl^^ ^^ Report and deserves the same
protection. The Companies ^^ argue ftt th-e proposed dWilaw^^ contained Ln the
confidential version of ^C witness GoxvAeZs testmcsn^ warrants protecton
^^^^^gy notes dmt the proposed ^^owance merely aggregates the confidential
REC pricing infonnationo Ilie Compardes posit ffiat the proposed d^^wance6 and
interest amounts, would enable anyone, with litfle effort, to arrive at the REC pricing
data.

The Conuidssion notes ffiat Section 4905e07e Revised Code, provides that aU facts
and. information in the possession of the ^^^^on shaR be public, except as provided
in Section 149Ms Revised Code, and as conWA-ent with the purposw of Title 49 of the
Revised Code. Section 149.43r Revised Code, specffles that the ^emn "public rer-oxdsa^
^xdudes infomiafaan which, under state or federa1. law, ^^ ncrt be ^ease& The
Supreme Court of Ohio h.-Ls clarified that the 93^^ or fedual la'^69 exemption is intended
to cover trade secrets. State ex ^aL Be,^wr v. Ohio State Llniv,, 89 Oblo St.3d 396, 399, 732
N,^2d 373 (2000).

^hn i^„^r^v9 Rule 49014m24Q OeA-C.^ ^ows th^ Coxza:a^ission to protect the
confa.dentaahty of ^nfom-aflon contained in a ffied document, d"t^ the extent ffiat state or
federal law proMb^^ release of the ^om-iat€onX including where the information is
deemed * * ' to constitute a trade secret under 01-do law, and where non-disdosure of the
information is not inconsistent with the purposes of Title 49 of the ^evLoed Code."6
Moreover, Oluo law defines a trade secTet as ^^^ormadon * ^ * that ^^ies both of #^^
^oflowhW. (1) It derives independent economic value, actual or potential, ^^m not being
^^^^^^ known to, and not being ^eadfly ascertainable by proper meam by, other
peno^ who can obtain economic value from its disclosure or useo (2) It is the ^ubject of
efforts that ^ reasonable under the circunistmces to ^^^tain its secrecy." Section
1333.61(D), Revised Code.

APPIYang the ^^^=emerats that the mformata.on have Llid^pen^^t ecanonuc value
and be the subject of reasonable efforts to n-Laint.1in its secrecy pursuant to Section
133161(D), Revised Code, as well as the six-factor best set forth by the Ohio su^reme
Court in Plai^ ^^aler, 80 Ohio St.^d at 524-525, the Commission finds that the RBc
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pro-^^^^t data contaim trade sccxet xnfomiatiozL Its releawy therefore, is prohibited
under state ^aw. 'L he Cozxm-.^^^^^ also ^^^ that nondisdosexre of this information is not
inconsistent w-A the purposes of Title 49 of the Revised Code. FinaLly9 we note that the
filings and documents subject to ffie px^^ctive orders have been redacted to remove the
confidential ^onmatiori, and dhat public vmi€zns of the pleadings and documents ^^^
been docketed in ffi-:,s proceeding, fccordingIyq we will affirm the rLiligs.^ ^^ the ^^^^
^amme!-s granfing ^^tec-lave orders in all but one respect.

However, the Conumion notes that the public vem^ns of the aucht reporLs
disclose the fact that the Com^^^" affiliate, FirstEnergy ^ludons Corp. (FES)4 was a
bidder for some number of the competitive solicitations. Althot^^n this W€^miation ^^^
have been inadvertently ^^^ed due to a ,^4ure of communication between Staff and
the ^mpamesg this fact has been placed in the ^^^^c d^^^ and has. been widely
d€^^^ate& ^urthex.x the Commlssion."^ ^olky has 1^ to disclose the identities of
winning bidders in competitive aucbiea^ within a reasonable time afb--r the auction
results are released to the ^^blic See In the Matter of the Procurement o, f's^^^^^ ^o
Offer Gewa€^^ ^ ^^stor^ of Ohio Edism Cmpany, The Cleveland ^^cfyic Riuminating
Corapmy^ and The T^kdo Edison Company, Case No,10-12&1-EL-UNCg Finding and Order
(jarL 23a 2013)^ In the A44tter of the ^mcurement ®^SWulad Service Offtr Gea^don as Part of
#he Third EL-ctt^^ Security Plan for Cushmerg of Ohio Edison Company, ^^ ^^^knd Electric
Mumanatin,^ Company, and The Toledo Edison Cmpanya Case No. 12-27429ELWUN^^ Finding
and Order Gar.. 23, 2013)0

Therefore, we w-AI modify the attorney ex=af^e& ruhn^s to peamt the ,^^^
discla^ of FES as a successful bidder in the competitive soficitaticsrts. However,
specific ^^rmta€^^ related to bids by FES, such as the quantity and price of RECs
^on^ed in such bids and whether sur-h bids were accepted by the Compardes, shall
continue to be confidential and sut^^^ to the protective ^rders,

C. Pending Motions for P!rc^^tive Orc^en

Fir^^^^^ filed a mati.on for a protective order on January 23, 2013^ requesting a
^^tecdve order for portions of the p^^^ed di^^ testimony of Fa^tEnea-,^ witnesses
&Attia and Bradley on tl-a basis that they include cs^nfidentW ^^^plierm^^en^mg and
price ^^rmatim OCC ffle1 a memorandum contra on February Z 2013. FurLher6
^^^^^ ^^^ a motion for protective order on ^ebmary 7, 201.3^ contending that the
^ommissioin should grant a protective order to prevent public disclosure of portions of
^^ ^^^^ Gonzalez's pre-filed direct testimony that contain REC procurement data.
FirstEnergy filed its .^^t motion for prcs^^ order on ^ebraarj 15, 2013, requesting a
prow.five order for pordom of the deposition testimony of O^C witness Gonzalez that
contain sug^lier-ident^^g and pricing iTiformatitsr.. £CC fsles^ a memorandum contra
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First^^rgyf^ motion for ^^^^e ord^ on February Z51 2013, arguing that the figure
representing the total d^ar a-mount that OCC argax.^^ should not be Ch-uged tO C;hiO
customers snoul,d be publk because it does not ^^entffy specific prices paid or bidder
identitieso Nex§ ^ftst^ fled a motion for protective or^eT on February 22, 2013,
seeking a protective orde,.̂  for portions of the ^e-fil.ei, rebutW testimony ^^ PimtEnergy
w'tness :^ikke1.^er, that contain references to REC procurement data, including pricing
i^formAti^^ FirstEnergy ffl^d another -inoti.on for protective order on April 15, 2013,
requesting a protecdve order for portimets of its postph^^^^ brief that contdn REC
procurement data and cite various ps^^^ of the confidential transcr^pt. FirstEnergy
Med its final motion for protective order on May 6, 20113, se&d^.̂ .g a pxotectiv^ order for
porh€w of its reply brief that contain REC procurement data and dt^ various portons of
the confi.dendal t^anscript,

OC^.; ffled a n-a.otion for protective order on January 31, 2013, seeking a protective
order for portions of the ^re-fiIed direct testimony of €^C witness Gonzalez that are
asserted to be confidential by ^^stEnergyo Next, ^C filed a motion for protecldve order
on February 15, 2013, requesfing a protective order for portions of a revised attacI-unert
to the ^re-filed d-tred testimony of ^C witness Gonzalez that ^ontmn ^onnat€on
^merted to be conCa.dentW by FirstBnergy. ^^ ^ed its next ^^tio^ for protective order
or, April 15, 2013, seeking a protective order for portions of its ^^t-hearing brief that
contain in;.̂ bnmti^ mmted to be confidential by Fh-stEnergy. OCC filed its final motion
for protective order on May 6, 2013, requesti.,.^.,^ a protective order for portions of its reply
brief that conhdn ^omiafaon asserted to be confident^ by FirstEnergy. ^ ^ motions it
fdel, for protective order, OCC notes that it does not concede tbat the nifornaban at
issue is coxficTential..

EUPC, OBCb and the Sierra Club filed a mofio^ for protective order an April 15,
2013, regarding ^ortiorr, of their coJJecti-^^ ^^t-h^^^ brief that ^^ntzin information
asserted to be confidential by PirstEnergy. EUNC, OBC, and the Sierra aub £fled anofft^^
^oflon for protective ^^^^ on May 6{ 2013, regarding por^ons of their collective reply
^^ that contain i^^nnadon asserted to be confidential by Fi^tEnergy, In both modons
for protective or€^er, ELPC, OEC, and t^ Sierra aub note that they do not concede that
the information at issue is cozdential

Under the standards for protective orders ^pecifacafly set forth in Section TV(B) of
this Opinion and Order, the requirements ffiat the ^^^ation baa^ ^^^en^^^
^^onon-dc value and be the subject of reasonable efforts to maintain its secrecy ^muant
to Secdon 1333 ^61(D), Revised. Code, as -welI as the shKa^actor test set forth by the Supreme
Court ^ ^bio^l the Commission finds that the REC procurement data at issue in all

I Seu P1,u^^ Dera1er, 80 OWo St3d at 524-5Z.
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pen^^ motions for protective order irt. this case, including but not limited to the
pending mcd€^^ enumerated above, ^^ntairas trade ^^^t infonnationo Its release is,
^^ore, prold^^^ed xnde,.̂  State law, ^^ ^ommissia^^ also finds that naes.discao,^^^ of
^ information is not inconsistent with the purposes of Title 49 of the Revised Code.
FhmEya we note that dw fft^ and documents subject to t^^ protective orders bav^ been
redacted to remove confidential infoznutia^, and ^.^ ^ public versions of the p^^^dinp
and dwarnents have been docketed in this proceeding. Accordingly, we find that the
pending motions for px^otecdve orders axe reasonable and should be granted, in all but
one respect. Consistent wifn the Commissicsra.^s diwa^^^^^ in Section IV(^) of this
Opn-dcs^ and Order, the ^oirmisszon finds that generic ^^^^ of ^ as a successful
bidder m the compeftia.ve soIi^^tati^ ^^ be ^^ermitted. However, as previously
discussed, ^pecfflc .€nfc^^^on related to bi6 by FEa, such as the quantity and price of
RECs ^ontamed in sa^r-h tnds and wheffi^ such bids were accepted by the Compamesf
shall continue to be confidentiall and, su^ to protective order,

Rule 4901w1T24(F), O.A.C., provides tbat6 ^^^ otherwise ordered, protective
orders isssued pursu-ant to Rule 4901-1 ^4(D), O„A.C.m au^oma.t^^^ expire after
18 ms^thse ^^^^^^ confidential treatment ^^ be afforded for a period ending
18 montk-, from the date of this entry or until JanuwT 19, 2015. Until tTnat time, the
Docketing Division should main#aftid under seal, the ^^^^^ ^^^ confidentia.ty.
Further, Rule 4903w1M24(F), OoA.C.b requires a party wishing to extend a protective ordex
to M^ an appropriate motion at least 45 days in advance of the expiration date. If a party
wishes to extend ^s confidential ^eatmerd^ it should ^e an appropriate motion at least
45 days in advance of the ^^^adon date. If no such motion to ectex^d the ^^^^en^
treatinert is ffied, the Commission may release ti-ds s"^ormation without prior notice.

V. DION AND CONCLUSIONS

A. Prudency of Costs Incurred

In its brief, .^^tEner^ ^^^ that the Companies had a duty to meet the
statutory renewable en^^^ requirements contained in Secd^^ 4928<649 Revised Code. and
that they ^^^^ prudent and reasonable decWcans in purchasing ^^ to meet their
statutory benchmarks,

^itiaffyf the ^ompm-a.^ contend that their procurement ^^^ew was developed
and ^^leTre.erated in a compefitive, tr=sp^entaand reasonable manner. .^^^
^Pecific-01Yf the Companies explain that they adopted a la^^erin^ strategy for the
P-Mcure-mer^^ of RECs necessary to meet the applicable r+new^^^e energy ber,,cI=wk&
The Comp,^^s also explain that their consultant, a'^avzgant, developed an effective
prs^ement process. F-arther, the C€^^^^^ contend that Navigant implemented the
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PF^^ in such a manner as to ^^ ^m o^^ 'nc1usive, competitive, and a+.tracti^e jo
potential ^^ppIiers.

Veyt, the ComPames; contend ftt9 given the nascent market, lack of mmket
^^rMation avaflable to the Compamese and ^rtamty ^^^ardmg future supply and
prices, the ^^^pardes' decisions to ^^hase in-state RECs were ^onabIe and prudente
More sp^^cally, the Companies point out that they were required to p^^^e in-state
^^^^ during a tarn^ when Obio"s energy efficiency statute was m its infancy, and rle
m-uket was nascent and hiol^ comtcained. Further, the Com^^^s ar,gue that, dunnp,
the fzst9 smondy and thwd RFPsX no market price mfon-naiion was avadabie tc the
Companies, ^^^^g urcerty z°egarc^^^ supply and p^^^ for in-state RECsv  The
^om^^^^ aLso note tiat6 at all tnwso tl-my purchased m-state RECs at ^^ces at or ^ow
ffie prices recommended by Navagant Consequently, the Companies argue that Exeter's
suggestion that the ^^^^^^^ should have delayed pumhase of in^^^ ^^^ ^
^up^ortei and unreasonable.

The ^^pames next argue that the prices they paid for in-stabe RECs zeftected the
muket ^^d were ^awnab^e and that t^^^ is no evidence that the prices t^^ paid were
urireasonable. The Companies also contend that the statato:^ ^omplian^e payment
amount does not hxUcat^ a market price or a fair ^ompanson pnceo The Compardes
further argue that pricing inFomiation fmm other states is irrelevant, that data ^lkd
upon by Exeter and ^^ prm^^ no basis to condude that tlhe p^^^ ^^d by the
Companies were unreasonable, and that the development costs of renewable facilities do
not indicate a market price9 PimEy9 the CCS^paries contend that there is no evidence
that^ had they contacted Staff prior to ffie procurement, discassz^^ with Staff would or
could have changed the Compani& procurement decisfons.

In its brief, ^^ axgues thAt t^ prices the compardes paid for in-state RECs from
2009 tbxouo 2011 w^ ^ly excessive and ^^^^^priate. OCC contends ffiat the
Companiesy martagement dedsiom to^ ^^hase in-state RECs at excessive prices were
imprudent and should d^^uahfy t^ Corrp^^^^ from ^^Uecti.g these cosfs ftom
customers; that ^^ Compard^ should have known that the ^^cer, paid for rnmstate F'^
contained ^ignfficant economic rents; that an RFP to pr^^e RECss even if competitively
sourced, does not en:^^ a competitive result, and that the ^mpaiiies9 decision to pay
excessive prices irqttmd its customers.

OCC additionally argues dmt reasonable ^^^iatives were ave^^^^ to
FirstEnergy that would have grote--ted mstrsmees^ ^^tid%ng consultation with the
Con.rdmion prior to ^^^g the excessively priced z̀n-siate ;^^, appficati^^ for a
form maleare upon receiving bid propawds that were ^xr-essive; and a ^ompi-iance
payment in the event the Commission rejected a jSrce ms^^^^^ request. Next, OCC
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^^^ Firstt^nergygs failure to ftrTlement a ^ontinge^^ plan and faflure to establish a
pnce lbidt to be paid for the purchase of inastate RECse

OCC cc^rwlu+d^s that, for these reasons, the Cs^^^^on should dimU^^
FirstEnergy a pordon of the amount it paid for in-state REC-s for comp:^^ ^^ds M
through 2011 and should require Firsffi^ergy to ^^^d to customers certa^^a ^^^^
^t associated with recovery of the das^^^^d costse ^^ continues dmt the
^^^mission should credit the amount of the d^^wan^e, plus carrying costs to the
^^^mm of Rider AER, and that the Commiss^^on should impose a penalty on First^^^
in order to encourage fu^e customer protecam.

Jn its brief, Staff contends that FirstEnergy9 as a utut^ seeking cost recovery, bears
the ^u"den ^^ ^emom€ratLA9 tbAt its costs ^^ prude°^^y Incurred, citing in re
Application of Duke Energy, Ohio, Inc.q 131 01-a.o Sts3d 487, 201.2^^^-15099 967 NeEa2d 201,
at 18a In that case, Staff points to the Supreme Court of Ohio99 holding ifiat `dfflhe
conuni,.^^ion did not have to find the n^gative. that the ^^^^rses were impr€a.^ene and
that 'if the evidence was ^^ond-asr^^ or ^^tionable, the commission could jusffiabl^
reduce or disallow cost recovery.69 Id. Staff argues that, in this case, FirstEnexgy has
£^ed to ^emorist^ate thAt all of its costs for REC ^rmurement were pra+^ently Incurred
because the Companies m^^ several ^^kases at extremely ^^n prices and faed to
employ alt^^^^ves that could have significantly reduced costs, .s'f points out t^^
evidence suggests ffiat the ^ompardes did not consider price at aD in their purchasing
^ecWmLs, pointing to the Exeter Report as well as the testimony of Company witness
Stafl-ds (Tr; H at 406). Staff emphasizes dmt ffie Companies did not establish a limit price
pxor to receiving bids or a price dmt would trigger a ^^nftency plane Staff also ^airats
out ffiat multiple ^^tematives were available to FgrstEnerg,> inda^^^ ^^^ a
compliance payment in lieu of ^rocaring R^^ rejecting the bi^priced bids and
requesting a ^^ ^jeure determinat€on punaxant to Section 4928.64(C)(4)^^^^ Revised
Code, or ^^^^^ wit:h the Cc^^^^^on, or Staff to ^^^ guidance on whether to
accept the highAprked bids. Staff contends that FirstEnergy did not appear to consider
any of these options, which indicates flawed ^misioza^making. Co^^^aentlyb Staff
recommends that the Comn-a^^io^ consider a disallowance of the ex^iv^ costs
associated with the ii^-stat^ REC a^quisitioms as recommended in the Exeter ^eport.

In their ^olleedve bnef, ^^^ OEC, and the ^^exra C^^ (^oR^tve1^,
Envi-ronrnental Advocates), contend that the Comn-dssaon shoxfld find Fhst^^^rWs REC
prc^rement practices were unreasonable and imprudent. :^^^ ^^^mfly, the
Environmental Advocates argue that FixstEnergy faiied to implement long-t^ ^ont^acts
prior to the sLxth RFP, ut.^ized an unreasonable laddea^g, approach in its procurements
in light of the nascent Ohio market and high prices, and failed to negotiate for lower REC
prices in the first and second RFPs, although adn-dtting that ^^^otiati.^r, was a good
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d.eczsion Ln the tMrd RFP. Further, the Envz^^^tal Advocat4s argue that FirstEnergy
acted unreasonably in failing to ^ommurticate with Staff regardsn^ its difficulties in
procuring reasonably pneed RECs, and fmlmg to u^^ options other than purebasi^^
RECs, such as making a cc^^^^^^ payment or requesting ^^^^ ^^^ ^^^tinati^^

^ its brief, Nucor argues that, to the extent the Conurd^^ion dim.lc^^ Pi-mtEnergy
recovery of any costs assodated -vAth its REC purchases during the audit period, the
costs, vnth mterest, should be reft-,nded back t-o current ^ customers through Rider
AER utiTIeing the rider's current rate desigiL SftxdlarIy^ OEG axgucs in its brief that any
diwE^wan^e of REC costs should be .^efunded to rate classes through loss-adjusted
energy charges under the curxmt rate de&;^ of Rider AER.

In its brief, IGS disputes the proposition by other int^^enors that the Co^parues
could have made a compliance payment in lieu of ^cqding RBC & ^^ contends that the
wording of Section 4928.64(C)(2) and (C)(5), Revised Code, indicates that utilities and
CRES provader€ must a^^Uy ^^^^ or realize energy derived from renewable eraerU
resources, ratther fi-mn merely making the compliance ^^^ment.

In its reply brief, Pi-rst^^^ contends ftt other pardesp includi^g Staff, have
misstated the apprrspnat^ standards for d^termd^^ ^ Cornparues° p,tudencyi and
argue ffiat the Companie' management decisions are presumed to be prudent
FirstEnergy ox°gues that these parties cannot use the stm-tdad.s set forth in In re Dulz, 131
01do St.3d 487, 2012-Ohio-1W9q 967 N.B.2d. 201, at T, 8, because, in that case, Duke agreed
in a stipulation that it would seek ^omn-dssxon approval for recovery of the st^nn-Mated
costs and would bear the burde,.^. of proofo FirstEnergy argues that its situation is
dis€znguishabX^ from ^^kVs because FirstEneres costs have already been ineuxred and
nearly recovered pursuant to a rider and cost-r^^^^ mechanism previously approved
by the ^^^^ion.

Furdier, ^irstEner,^ ^^^^^e's to other arguments by the mt^^^^, arguing that
the intervenors` criticism of FirstEnere^ REC procurements amount to Monday
mon-dng qa^^^^^ackinog. Specifically, FimtEnerg^ contends that the uiterv^ois°
arguinents that the Com^^^ should have known the prices bid for m-state RECs were
too high are n-i%sgL.x.ded because the Ohio in-state REC mzxket is ux^que and includes
geographic e"'.tado^^ the Co^panies needed a substantW volume of RECs, and pricing
information from other states was not comparable or informative and did not remove the
^^^paraiee statutr^^ obligations. P^^^er^ also stresses ffiat its procurement
processes, which were ^^vi-ewed by Staff, were designed to be competitive and were
managed by an independent evaluator.
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Yext, 'First^^rgy responds to interrenors' arguments tut the Companies shoWd
have pursued al ternativ^ to ^^dmsing the high-priced in-state. RECs, argui-ag t^at ns^nL
of those alternatives were realistic, fm3ible6 or ^^gal, h-dtiaiyr the Companies contend
that ^g a compliance payment would have amounted w Egnming their statatory
obligatior. to procure ln-^state RECs, Further, FirstEnergy contends that seeking a

^"r^^ majexre d.eteraumiaon under tne arcur-qst^^^ was r-ot zn option because in-state
^^^ ^^e available and ,^aiAng to purchase thern. would have been contrary to the
statute. Firsfl3ner^ also nobes that several of the intenr^^ have ^^ously ogposed
the Companies9 ^^ mal^^^ appUcatti^^ even for SRECs, which were completely
unavaflabiee See In Ow Matier of the ^^limtion of Ohio D:Uson Company, The Clemlaad
Electric litumza^^^ ^^^^, and 'rm Toledo Edison Company for Apprmal of a
Force ^^^^, Case No. 09-1922-ELwACP.9 I^ the Matter of ^he Annual Atteanaiive Energy
Status ^^ of Ohio Edison Company, The ^^^^^d E^cHc Illuminating Company, and 7'be
Toledo Edison Companyp Case No. 11u2479-ETACPe First^^^gy next reiterates 3^
argument that, although several intervenors argued ffiat the Companies should have
sought Staff guidn^^^ noffiing suggests that such a conference would have yielded a
different mult given tb^ statutory oblagations,.

Finally, in its reply brief, F%rstEnerU responds to sevemi interve€ors" ^onc1usims
that the Commisk^^ ^hould dimHow ffie costs ffic.xred by the Comp^^ to pumhase
in-^tite RECs. Fhsffinergy arpes ffiat the ^venrs^^ could point to no altermd,^e price
that woWd have been prudent or reasomable. FirstEnexgy addiflo^y points out that the
Comp^^ have already rec€^^red v^aUy all of the costs at issue through
^^^^ion-aPpro-zed tariffio Thus, FirstEnergy co^,ud,^^ that any disallowance at thss
point would be impermissible retroactive ratemaking.

In its reply brief, ^C irdtiaRy argues that FirstEnergy's %d^ AER was created
bY a sfipuIataon that O€rwed the Co-mpanies to recover the "prudend.y ^cuned costfs]
o€°y renewable energy z°^^^^^ requirements. See In the Matter of the Application of Ohio
Edison Company, ^ ^^^nd Electric t^lu^inaffng Company, and The Toledo Edi^
Cmnpany for Aut1oiify to Estabtish a Swadard ,^enaa^ Offer Pursuant to R.C 4928,143 in ow
Form of an .^^^ Security Plan, Case No. 08w935-EI,13SO (ESP I Ca-se), Stipulation and
Recommendation kTeb, 19, 2009) at 10^11Q Second Opinion and. Order (Nian 23, 2009) at
23. ^^ argues that there was no presumption that c-xpend€^^ for REC procurements
w^em prudently incurred, and mmntmm that ^^^^^^ bears the bu--den of proo€.
Additionally, OCC cites to irt re Duke, 131 Ohio St,3d. 487, 2012-Obio-1u09y 967 N.E,2d.
201a at 19, for the proposition that a ubhty must x'pr^^^ a positive point that its
expemes lad been pxudeatly ineun°ed. ^ * * [and t1jh.^ commission did not have to find the
^gativev that the expenses were 3mprud.ent.xx

NeXba ^CC responds to FarstEnergy`^ argument Lt its REC ^^^cozement ^^^^
was competitively designed, ^C argues that even a compet:t€vely d.esigned. RFP
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process does not necessarily acNevs^ a competitive result w-here the bi€^ are submitted by
a Mngle lsiddeT holding market power. ^C argues ffiatp m- the REC pa sscua°ements at
issue, the presence of market power and ^io.:-prlcecl bids resulted in in-state RBCs not
being 'reasonabIy available." ^^ ^rgue-s that, consequently, contrary to F^^^^rgyb,^
assertions, the Comt^^^ could have filed an appUcation for a form malea^re
deterzmat7^ ^C argues that ffie language in ^tion. 492&64(C)(4)^^, Revised Code,
^^^^^^ whether ^^s are 6°^easorably availabIe,' should not be xmd as lindted. ^^^ to
whether REC.s are avaflabl^ or whether the procuzement pr^^ wu reasonable.
h'isteada ^^^ argues that ^ignifa^w-a market c€^nstra1..^,^ and bid prices fcsm a single
supplier would demonstrate that cerkam REC products were not "rmonabl^ ^^adable.'

^^ cont^^^s thdt, as argued by the Envirrannental Advocates, tle mmdm€m
price that ^^otdd have been paid for RECs was the amc=t: of the compliance payment.
Further, ^^ contends that, coxxtraq to Firsffinergy's asserdowp msexe price data ^^m
other markets was ^^aflabrye and was an appropriate tool to gauge the reascmable level of
market prices fcT in-state REQ, More ^^^^caUy, ^^C a-rgues that the Spectrometer
Report shoTAYed prices for ^state RECs and demonstrated that, at the t^^ Fusffinergy
was evaluating iLs bids for its ^d RFP, the market was cas^g and prices were
^^asing^, ^^^ contends that FirstEnergy had infonnatl.on available that the market
was changing and shc^Wd have responded amordingly. ^^^ ^onfmu^s that Okds^^s
nascent maxk^ ^^ was no al^^t fiom other ^eent market penods and that there
is no basis for ^irstEnergy to conclude that Ohio's in-state renewables market would be
very different from prices in other markets.

In ibF, reply brief, Staff argues that Fksffinergy was not barred frmn seeking form
m#eure relief because Section 4928.64(C)(4), Revised Code, clearly provides that the
Conimisslon may ms^^ the uffiW^ compliance obligation if it determiaes t;int
^^^ficlent resources are not reasonably available, Staff contends that l"'^stEnc-zgy'^
arWament^ equate ".^^as " onabl^ ^vai.1.able°° with 'available,' but ffiat the word
^^^^onab^^' should not be ignored and that prl-e is a factor tl^t is logically co.^^^^ed
in determining what is reasonable, Staff hu-thex supports tl^ position by noting that it
has previously grant^ a fi^rm r^^jeurerequest in a proceeding with ^^^^ as an issue, In
the Miztkr of the Apptmtzon of Noble .^ meri= Energy Soda^^ons L,1.,^ ^^r a Waiver, Case No.
11a2384-^L,ACP, P:^^^ and Order (Aug. 3, 2011),

AdditionaRy, in re-lslyY Staff reiterates l#^ posit^on that FlrstEnergy has the burden
of demomtratlng that its expenses for REC procurement were reasonable. Staff again
cites In re Duke, 131 OWa^ SUM 487, 2012-011-.€o-1509, 967 NX2d 201, at 18p for the
proposition that a ^^^^ ^^^^ cost ^^covenp bears -the burden of demonstrating that its
expenses were prudently ^^^^ and that, wlem evidence is inconclusive or
questionable, the Commission ^^ ^^^^ ^^^ery. Further, Staff xesponds to
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A a.rstEe.^^re^ ^^serdon ffiat, ff the Conurdssion oz°^exs a ^owance, it is engaging ^g
retre^active x atema^g, Staff contends tiat, if t^^ were so, F€xst^^^ would have a
€ark blanche to pass wh^^ve.^ costs it wanu onto ratepayers, no niat^^ how ^xorbifiant
Staff also notes that, in ,^^^ Gas Co, v, Pub, Utit. Comm, 69 C?liio St07.d 5Nr 51Z 43a
Nor-1.2a^ ^ (1982), the Suprein^ Court of Ohio distinguished rates arising out of
custo^ base rate proceedings L-om variable rate ar-hedules tied to fuel adjustment
clauses, holding that ffie former implicate the retroactiv^ ^^^^^^^g doctrine, while the
latter do ^ot Staff argues tli.^.t Rider AER is comparable to the variable rate ^^^^^s
tied to fuel adjustment clauses, as Rider AER did not arise out of a base rate ^roce-e-ding.
Furffiery Staff ^^mts out ffiat the Coxnmissaon-ap^ved stipulation creating Rader AER
provides ffiat ^^y the Compazties' 4°pz°^dently incurred" costs are recoverable, ESP I
Caw4 Stipulation and Reconu-nendatio^ (Feb. 19, 2009) at 1041, Second OpU€^n and
Order (Mar. 25, 20i39) at 23o

Staff ^^ contends in ^^ reply ^^f that the Ccs.^panies' exclusive foctLs on the
^olicitation process is misplacedo Staff argues that there is a sig^^^^ difference
between the sohat^^^n p^ocm to obtain ^ and the dec^^^ ^^^ process
assc^^^d with evaluation and selection of bids. Cmsequeni^^^ Staff criticizes
^^^^^rgy`^ assertion ftt no price was too high to pay for in-state RECs as long as the
^^chase resulted from a ^ompe.tR.^^ process.

In ther col1,^e reply brief, the EnvwomenW Advocates uub.^^ argue that
FustEaer gy bcus the burden of demonstratmg that its REC purcJ[^s were prudent.
Sirr&ar to ^C and Staff, the Environmental Advocates cite In ^ Duke at 18 to ^^^^^
their ^^^^ons. Further, the EnvironmenW Advocates reply to FirstEnergy's arguments
set f^^ in its 'Drief, arguing ftt FirstEnergy failed to offer IegS.t^^e ru,;^soxss for failing
to z^^godat^ lo^^ REC prices in its first and second RITs4 and fbat First^res
a.dmfssion that it did not seek to pay the compliance payment because the compliance
payment is riot recoverable from customers should not be condoned by the Corruna.^^ion.

The Commission notes ftt^ in the ^^^^anies` first electric secaxity pLin case, we
approved a stipulation (ES^ Stipulation) that provided tiat FirstEnergy would use a
separate RFP process to obtain RECs to meet the ^omp^^ed renewable energy resource
x^^^^ements for Jamaary 1, 2009, t,^ough, I&y 31, 2011. Further, the ESP Stipulation
provided that the Comp^es would ^oveT the prudently inca..^^ costs of the RECs,
including the cost of administering the RFP and carrying charges. ESP I Case, Second
Opinion and Order (Mar. 25, 2009) at 9.

The Supreme Court of Ohio has held ffiat a prudent decision by an e1ectric
distTibuta^n utility is a decision "`which refl^ what a reasonable person would have
done in light of conditions and circumstances ^^ch were known or reasonably should
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1^^^ been known at the time the decision was made." Cir^cinnaff Gas & Ekc. Go, u, Pub,
Udl. Cmm., 86 Ohio St3d 53, 58, 711 N.^.2d. 670 (1999), cifin,^ ^^nca^^ti v. Pub. U#il4
Comm.^ 67 Ohio SLM 523, 530, 620 NX2d. 826 (1993). Additionally, the Commission has
previously foRnd, t'hat '[p]rud.ence should be ^^^^^d in a retospecdve, factual
inquiry "" Ia^ ^ ^^^^e Hom Utils. Co., Case No. W7i^-GA-GCRe Opinion and Order
(Dee. 30, 1986), at 10. 'I^a.^^ore6 the Contm^^^^ ^ examine ^^ ^anditims and
^^tstanm which -wexe known to the Companies at the time each decision to purchase
REa was made. Additionally, we find tkmtq pursuant to ^ Comn-dssaon-appm-oved,
^timgat€on creatmg FUdeT AER, ^^^ ^^ovi-d^ that only ^^ ^^par00les° "prudeniiy
uxumd." costs are recoverable, the Co^^^^^ bear ^ burden of proof b ffiiB
pxoceeding, Sw ESP I Cas-e-; Stipulation and Recommendation (Feb. 19, 20D9) at 10-11,
Second Opirdan and Order (Mar, 259 ^009) at 23. OuT detem-dn^^^ that the Companies

m- the burden of proof in this proceeding is also con^iss-tent with the Supreme Court of
OHo's recent ^^lding irt In re Duke, 131 Ohio St3d ^^^ ^^-Ohio-1509{ 967 Ta7X.2d 201,
at 18. Purffier3 we agree with ^irstEnergy that, although the ^omp^^^ ultimately ^^
the ^^en of proof in fnis pro^^^ the Commission should ^^^^^^ ^^ the
Compan;es` mamgement decisions were prudent. Syracuse, Opinion and Order (Dec. 3Qq
1986) at 10. We emphasize, however, ^^, as discussed in Syramm, the presumption that
a utffityd ^ decisions were prudent is rebuttable, and evidence produced by Staff or
intervenors may overcome tiat pgesumption. Id. Here, we find that the Exeter Report
was suffiaent evid.^^ to ^^^^^e the pmumptics^ that the ^ompames` management
decislo^ were prudent as to the procurement of ^^^^ ^ renewables REC&

The Commission also notes ftt recoveq of the costs of the Companies9 purchases
of al1^state SRECs, m--state SRECse and ^^^^ RECs are not d,mputed by eifltu Exeter or
d.^e intervenors in a^ proceeding. Accordirggly6 because the Coa^paides management
d^^^rm are ^^swned to be prudent, the reca^^.^ of f.^^ costs of those ^^Cs and RECs
shoWd not be disaUowed, and the Commission wiD address in detafl only the purchase
of an-sta^^ C renewables RECs.

(1) August 2009 RFP (RM)

The Co^^^^on finds ^^ recovery of the costs for the RECs obtained though the
August 2ON REP shoxld -n^t be d^saowed.. Am. Sub. S.B. 221, which codified Section
4928,64, Revised Code, bad been enacted little more dun a year before the RFPs, and
2009 was the first compliance year under ^.^.e new statate. The evidence In the record
d^^^^tra'^ that the market was ^^ ^ent and that ^^^ble6 transparent ^orrnation
on max^et prices, future ^emwa^^^ energy ^^^^^ ^^ may have z^wted in ^^
RECs trading at lower ^^cm or oth^ ^onmati^^ that may have d^cely influenced the
Co^paniess deci^^^^ to purcham REf^ was genr^^^ not available (Co. Ex. I at 22w25,
Exeter Report at 29, Tr. III at 569m570^ 572). Further, the record demonstrates that s^^^
states had experienced significantly highex REC prices in the fh-.t few years after
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enactment of a state ^^^^^^^ energy portfolio standa.rd, and that the prim paid for ^
^^ ^erewithin the range predicted by the Companies' consultant (Co, Ex. I at 36-37,
51,52; Exeter RL-port at 31^ footnote 17; Tr. I at 195-197). The Comn,^sion notes that
Exet^ found no evidence of techxdcal vioJat€orw of Section 4928sK Revised Code (Exetex
Report at 27, 28), Further, Exeter determined that the RFP^ issued by the Co. .^^er,
were competitive and that the rules for the dete=;ina^^n of w^^g bids were
unff€^^y applied (Exeter Report at 29-29)^

We note ftt the Companies claim to have embarked on a "ladderine strategy in
these RFPso Under the laddering strategy, the Cornp,^^ would spread the ^chase of
RECs for any given compliance ^^^ over multiple RFPs (Co. Ex. 2 at 21), TesUmo^y at
hening demrarsLzates that ^adde^',^g is a common strategy for the procurement of
renewable energy reso_s and other energy products kqr. I at 150-151)0 In the August
2009 RFP^ the ^ompaW^ obtained M percent of their 2009 compliance obligation and
45 percent of their 2010 ^^^phance obligation (Exeter Report at 25), There is no evidence
in the record that these were unreasondb^e first steps in the Companies' laddering
strategy or that the laddering strategy was ^eren^^ flawed.

^^ ^ddition, the Conmr.^sdon finds that the alternatives proposed by ^^^ and
intervenors were not viable options, based upon what FirstEneTgy knew, or should have
known, at the tme of the RFP. F-xet^ contends that the Companies should have set a
r^^^^ price for the ^; hcawevM the Conm-dwian is not persuaded that a ^^ombl^
reserve price could have been ^culated given the absence of reUable4 transparent
mwket iziormation (Co. Ex. I at 49-S^,;, Co. ^^ 5 at 12; Tr. I at 128-130).

With tespect to the opt^or,. of malcin^ a compliance ^ayment, the Commission
finds that the Companies were not required to make a compl%ame payrwnt as an
att^ative to obbffi-dng RECs tbr+^ugh a competitive process. Swt^on 4928,64(C)(I)s
Rev^^ Code, reqwzes the ^ommission to ^^entffy any ^^^^^^hance or
noncomp^^e by an electric distribution utility (EDU) which is ^eats.̂ aer-related, related
to equipment or ^^^^^ shortages or is ath:^^ outside the ^DUs controL Section
4928o6V,C)(2)r Revised Code, then author&-,-j the Co:^ssirsn to impose a compliance
payment in the event of an "avoidable ^^^^rcompl3.ance or ^^^^phance.°' Moreover,
Section 4928,64(^^2^^^^, Revised Code, prohibits an electric distribution utililty L-om
recovering a compliance payment from customers. Tberefore, the Commission fixds flaat
the General Assembly intended that the compliance payment be imposed only ^hen the
undercompliance or noncompliance was due to an acl, or on-dssion by the EDU which
was within the EDU,"s control. The Commission finds dmti just as with a resource
shortage, a serious market disequihbriumx as identified by Exeter, is not wiffi%n an ^DIYs
^ont^ol; therefore, the Cr^^paides were not required to comi^^^ making a compliance
payment in lieu of puxchas.i^g the RECs offered tftcru^^ a competitive a^^^on.
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Further, we disagree with mt^^^orsg arguments ffiat the statu#csry compliance
payment amount should have been the mayjm= amaant paid by the CompaAes, The
record reflects that, in states where a compliance payment is recoverable from ratepayers
and where the com^^^e payment ^ be used in lieu of procuring renewable energy
^esourm, the level of the compliance payment wiU act as a cap on market pr%ces of
renewable energy ^^^m (Tr. I at 83; TY. 11 at 599-WO). However, testimony in the
record also reflects that, where the comphan^^ payment is not recoverable from
^^^pay^^^ the compliance payment wiU not act as a cap on market prices (Ta°. I at 85).
Tber^ore, the record ^emmstrat^^ ^^, since the comp^^^^ payment in Ohio is not
^^^erable fxom ratepayers, it wiN not act as a cap on inarket p:^, arA &"e is no
evidence tlmt paymerit of nmz'Aet prices restai^^ ^^ a competitive process, above the
statutory compliance payment ^^vel, ^ ^^^^^ ^^ab1e,

In order to address factors be-y€^^^ an ^DU"^ ^^ntroZ^ Section ^928,64r Revised
Code, provides an op^^unity for the EDU T to seek a^`carce majeure d^^na^on, Exeter
^oncluded ftt the Cornpani^ should have rejected the rwults of the RFP, based upon
ffie prices contained L-t the bids and sought a fma nugeure d^^rniirtation„ ^^
Commission notes that the Companies obtained 35 percent of the 2009 compliance
obligation in the Augant 2009 RFP. ^^on 4928,64(C)(4)(b)6 Revised Code, directs the
Csanurdssiean to issue a ruling on a,^rce maj^^ deterrination wit-d°a 90 days of the Ming.
However, if FirstEnergy had rejected, t^ results of the August 2009 RFP and sought a
Proc majeum detenninataon, there was the potential ffiat the Commission wvdd deny ffie
application during the 90-day timeframe and th.^^ ^ouid be Uttle time for a further
soHdtation of RECs after ^^chpotential denial (Co, Ex. I at 37-38)e Moreover, i-n the
force majeurr d.etertnination for AEP Oldo, the Commission issued our fint decision in a
senes of for°ce majcure deter.minataons. In re Columb^s Soudwm Power Co, and ^^^ Powe?"
Coo, Case Ncr,, 09-987aEL-EEC, et al,^ Entry aarL 7,2010) (AEP Ohio Cam), In this decision,
the Conurussior, by granting the fcwa- maj^^^e d^^ation ^^^uested. by AEP Omor
^^^^^^^^ rejected arguments that the stat^^ ^^^ort, "reasonably ^valiable ix the
nmrketpIace,a9 did not include corMd^^ation of cost of the RECs, AEP Ohio Cue at 4, 8-9.
However, the August 2009 RFP took place Wc^^^ the ^^^sior^ issued = decision in
the AEP Ohio Case. Therefore, we find that the Companies' ^hef irL August 2009, that a
jbrce majeure det^rrriinatxon based solely on the market price of RECs was not an option,
was not ^^onableo

The Coa^^ion notes d-Lat Exeter aLqo coa^luded ffiat the Companies should have
consult^d'Mth t^ Commission or Staff regarding the results of the August 2009 UP
although Exeter admowled^^s that the ^^^^^ were under no statutory obhgation to
do so (Exeter Report at 32; Tr. ^ at 422). The Commission bc-Ji^^^s that the ^`°.,.ornpaides
could have consulted with the Staff given the nascent market and the of
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av.,liable market information. However, d-ds factor alone is not sifficient to overcome the
^^esumphon that the Compardes' maa^gewxr^^ decisions were pruderit or to support a
disallowance of the costs of the REC purchases.

(2) October 2009 RFP (R^'^)

The Commission fina3s, that recovery of thc- c€s-ts for the RECs ob^^d though the
October 2009 RFP should not be ^owed. in the ^ober 2009 ^^ the Compardes
obtained, as paft of their 66ladd.edrke strate,^^ 65 percent of their 2009 coxn^liance
obli^^^^ (^ rmauue^ ^^^ for the 2CX9 compli^ year), 29 percent of their 2MO
compha. obhg-a#ion and 15 percent of thew 2011 ^ompT^^^ ^bligabora. (Ex^ Report
at 25)0 As disczsses â, above, 2009 was the first ^^mpR^e year for the new statutory
renewable energy benchmarks, and the rmor^ demonstrates that the market ^ nascent
and iLliquid (Crs, Ex. I at 22y239 30-31; Co. Ex. 2 at 28). The r-xe#u Report also agreed that
market information was liznitet ^^^r to the issuance of this RFP (Exeter Report at 12),
Further, Exeter determined that the R:PPs °^^^ by the ^omp^^s were competitive and
that the rules for the deten-snation of winning bids were ^^^y a^^fted (Exeter
Report at 29).

Mc^^^^vm ^^ is no evidm-ice in ^ recor-rd of a ^^^^^t change in the amount
of market h-dox^tion avaIable between August 2009 and October 2^ (Coo Ex.1 at 30-
31 .). 'FhusQ based upon what Fimt^^^ knew or should have known in October 2009,
the altermtives proposed by Exeter and intervenors, ^uch as ^stak^^^^ a rese"e price,
seeking a force majeure determination or niakLng a ctsmpHance payment, were not viable
opdons for the Companies. The Commission is concerned that the Comp^^^ chose to
purchase vintage 2011 RECs in 2009 when the market was nascent and ilUquid (Co. Ex 2
at 28)0 However, the Compar^^^ claim that thiss was p^^ of the laddering strategy, and
the evidence indicates that tl-ie 2009 purchase of 20I1 v^^^^ RECs amounted to ord^
15 ^ercm^ of the 2011 compliance requirement (Exeter Report at 25). U-t^ Comnia^^io^
^ ^ ^terate That the Compam'^^ could have ^onsulted. with Staff, but that factor
alone is insufficient to support a cisaNcawa..^ce of the costs of the October 2009 RPPe

(3) August 2010 RFP (RFP3)

(a) 2010 Vintage RECs

The Conuniss^^^ finds that recovery of the costs for the 2M^ Vintage :^CS
obtEdned thailgh the August 2010 RFP should not be e^^salI^^^ed. In the Augagt 2010
RPP, the ^^^^^^^ obtained 27 percent of their 2010 compliance obligation, wM^^
represented the remai^^^ ^oalance of the ^bli^aton. There is no evidence €r, the ^p-cosrd
that the ^ket for ^enewaVi.es bad significantly developed in 2010, that liquidity had
^eased, or that reliable, transparent market ^.^'or.-xa.^^on was now aval^^^e to the
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Ccs^pardes (Co. Ex. I at 37-38)v ^avigant`^ ^^^^ ^^essment report ^^^d October 18s
2009, state ^t the auppl^ of OWo RECs wi^^ continue to be very ^^^^^d ffirough
2010 (Co. Ex. I at 34-35)e Further Navigant indicated ffiat supply conditions for ina^^^e
a'A renewable energy resources were marked by few ^^g and ^^^ su^pliers6 that
dw„^ ^^e major ^^^^es wi^.^ mpect to econormc conditi^ that could support
new renewable project deve1qp.^entb and that credit coii4^^ons with respect to firssncin^
^o-r new ^^^^dz were a significant H,^^^ factor (Co. Exe 2 at 40).

The ^^^sioz^ notes that a for^ ^jeure €^eterug^tian was not a vkble c^ption,
for the vintage 2010 RECs ^bWn^^ in the ^^^ 2010 REP. If the Companies had
.^^jected. ^ results of the vintage 2010.1^^^ in the ^^^^ 2010 RFP and sought a
,^^ ^ieure determireti^ there was the potential that the ^onuni^^ion would deny the
application during the 90-day statutory timeframe5 and there woW€^ be ^^e time for a
further solicitation of RECs after such psa^enfial denial. Mor+^^^^ we will reiterate that
the ^^^^ were not required ^ consider ^^^ a compliance payment in lieu of
^^^^hasmg the RECs offered though a ^^^^elative auctrar^

(b) 2011 Vintage REa

`1he Commission finds that recovery of $4,3^36Z796.50 for 2DI1 vintage RECs
purcbzsed in August 2010 should be da^lowed. Although the Companies' management
decisions are ^^esumed to be prudent, there was more ^ sufficient evidence produced
at hearing to overcome this presumption. ^^ecfficaflyN the Commission wffi base mu
s^^ermination on the following ^ctws: Fh-stx the Companies knew that the market was
constrained and iUiqu^^ at the time of the RFP but that the market constraints were
projected to be relieved in the near future, Second, the Companies failed to report to the
^onuitissics^ that the ^^et for inpstate RECs was ^onstrained. and iUir^uid, Third, the
^cttW purchase price was not the result of a competitive bid but a negotiated purchase
price. That raegadated pur.&.ase p.^ce was unsupported '^y any testimony in the recor&
FhvRyy, ^the ^^^^^^^ could have requested a. force ^^^^ determination ^ the
Commis^^^ ^^^^ of purchasing the vintage 2011 RECs &trrugh the August 2010 RFR

i he evidence in the record demr^^tra^^s that FirstEnergy knew that, although the
market TAras constrained and iLUquid e, the ^^ of the RFP, the market constraints were
projected to be re1^^^ed in the near futum (Co. Ex. I at 34a35)^ FirstlEn^gy witness ^^t' has
testified that the CompaWes had received new infonmation regarding the development of
the ^ sta.^ ^ ^^^^^^^er, market, including the projection that market co^^^^ were
due to be relieved (Co. Ex. 2 at 35; Tn U at 3602). FirstEnergy witness ^^^th,,:6
acknowledged that new nmi".^^t i-rda^rmation was available to the Companies in August
2010. This information included a second bidder for the RE,s9 which was comistent

2 ^^ note that seve;.al portiom of t^e trsrwffipk cated ftou^hout ffiis opwon and order are cesxfis€enti&l
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with. Navagznt'^ projected ex^^ation of the 12-mont^ constrained supply tir-a.e.,zame,
Moreover, the ^^paTa.es lmd lrafr^^tion ffiat other Ohio utffita^^ were meeting their
inmstat^ renewable benchma€^ (Co. Ex. 2 at 35-36, i"r. II at 369w370)e Further, the
^ompames knew tbat there was tune for additional RFPs to purchase the vmt^^ 2011
RECs because FirstEnergy had contingency plans for an additional RPP in October 2010
arW two addidonal RFPs in 2011 (Co. Ex. 2 at 36). Mcsz°ecsvery in the August 2010 M
First^nergy did not execute its laddering strategy, which ^oti.ld have involved spreadft
the RBC pux^^ for any given compliance year om the course of multiple RFPs.
Here, however, F1rstEn^gy chose to purchase the entire rema*rm^ balance of its 2011
compliance obligation (85 percent of its 2011 complarm obilption) in tWs RFP and
reserved no 2011 REa to be pum1^^ in ^ ^ (ExeL-r Report at 25; Tr. ll at 414-415)e
The CommLss1.^n finds that, based upon the Compaxdesa know.ledge of market r-ondit^^ns
and market projecdons9 the Companies' decision to ^^^ 2011 RECs in August 2010
^^ unreasonable, given that the market was ^^tramed, but rea3^ was imm.^nento

^omver, the Commission finds that the Co^^^^ failed to report the market
^onstraints to the ^onuniwaon w1~en the Compm^m were under A regulatory duty to do
so, Rule 490II-Q-03s O.A.C. requires eler-t^^ utilities to ainnually file a t^^ ^^n
altemat€^e energy resource glaxL Rule 4901;I^3(C)(4)£ ^.A,C3 specifically requires
such plans to discuss "any perceived zmp^dhnents to achieving comp^^e with the
req€i-rec1,1enc1mar1s, as weU as suggestions for arldmsing any such lmpediment^,' On
April 15, 2010, FirstEnergy filed its t^ ^ear alternald^^ energy resource plan for the
period of 2010 thrav-gh 2020 in Case No. 10-506-ELA^ (2010 Plan). ln the 2010 FIan,,
the Compaxag.es iridicated that the "^ REC Procurement Process is an efficient meam of
meeting the annual bencTrawks9r (2010 Plan at 5). la.-i the 2010 Plan, the Cor^panie-, noted
the limited availability of in-state renewable ^ergy resourceso However, the CompaWes
emp^^ that tbis was tra^ ^'pattcularly for solar ^ewable energy ^^^^^^^ where
Navigant had identified only 1 MW of lmt^ed solax energy resources in OWo in 2009
and for which the Companies had aLready been granted a form majeu-e det^rmhiatioz^
(2010 Plan at 5; Tr, 11 at 4274Z).

Moreover, the record mflects that, according to a market assessment report from
Navigant dated Octolvr 18y 2009, Navigant stated that supply conditions for in-stat^ aU
renewable energy ^^^^s were marked by few -wll^ and certified suppliers, there
were major uncertainties with respect to eccs^on-dc conditions that could support new
renewable project development, and credit co-nditl^^ conrRxrdng f^ancing for new
projects wctre a significant lin-dtlng factor (Co, Ex. 2 at 40; Trq IT at 426). FirstEnergy
witness Stathis conceded that these factors were sl^cant and that these factors were
impediments to FirstEnergy's compliance with the benchmarks because thew factors
hindered market development and supply (Tr, lI at 426-427). Howev^°K despite the fact
that the Companies were in possession of this signLicant information at the time of the
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Oa.g of the 2010 FIan, the ^^mpm-des failed to identify any of these factors. ^^
Compardes also fafled ts, report to the ^^imion that the market for in-stat^ RECs was
very ^^^train^^ and would remain very constrained though 2010, as reported by
Navigant (Co. Ex, I at 341)< Further, the Ccs^^^^ faided to report to the Commissiora.
^.^t the market r-onst.raintsa while st3U present, were projected to be relli^^^d wittdn a
year (Co. Ex, I at 34-35; Tr. 11 at 428).

L-i additwn, the ^^^^ion notes that the actual purchase pn^^ was not the
resu-It of a competitive bid but was the resuit of a bilateral negotiation, the ^^^ts of
^^ch are urLsupportel, by the ^^rd in this caw," As du.9c^^sed above, FirstEnergy
vd^s RatWs tesffied Lhat new market infomiat€^ was ^vagable to the Coinpaziies in
August 2010, This ffiformatz^^ included a second bidder for the ^ECS, the projected
expiration of the 12-month constrained supply tim^^^^, and ^onnation that other
Ohio utilities were meeting their in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tro TI
at 369-370)o Based on ffiis new market ^onnation,, the ^omp^^ rejected one of two
bids for 2011 vint^^^ year RECs (Co. Exa I at 41-42m Tr. 11 at 359-360^ 373-374). -f^^
^^mmissa.on finds ^^ based en the knowledge available to Firsffinergy at the time, the
^^pames pa^^ty rqected the bid fcT the RECs.

However, instead of deferring the purchase of ffie 2011 vintage RECs to one of the
tkee pWm^d future RFPsf FirstEneTgy entered into a bflatex°g negotiation wiffi the
rejected bidder and reached an agreed purchase price (Co. Ex. I at 41-42f Co^ Ex. 2 at 35a
36m "I`r. 11 at ^^ 365). FirstEnexgy witness S'catbisq who ^^ibed the prrscen of rejecfing
the bid, did not participate in the negotiations, had no personal knowledge regarding the
agreed ^^^^^ price, and did not provide testl=z^^ in support of the agreed purchase
price ('Tz. 11 at 360-365, 370), and theTe is no other evidence in the record that the agreed
purchase price was reasonaMe.

Further, thp- Com.y.ioa^ finds that the Companies could have requested a fo-rx
r^^^re deter:iimtion from the Commission imtead of purchasing the vintage 2011 RECs
throueh the Au,^ 2010 RFR At the time of the August 2010 RFP, the Comnsis,^^^n had
granted ,,^rce rrqega^ requests from a number of utilities and ^^ectdc service companies.
As discussed above, hi. the ^^ ^^^^^ ^^ernmnatic^^ for AEP Olhioq the Ohio
Er,^^onraental Council argued that relatively hig^ prices for RECs does not equal an p"act
of God"' or event beyond an electric utffit^^^ controlo AEP Ohio Case at 4. However, by
granting the force umj^^^ deterwmation, the Conuni^^^on imphcitl^ rejected arguments
ffiat "^^^^onab^^ available in the market^lace9" did not include consideration of cost of
the REC9, AEP--Ohirs Cme at 8-9. F^^ner,^ ^^oul€^ have known that the ^omn-dssior.
had issued this decision and ffiat cost would be a relevant consideration in ^^^^ ^jeu^^
detemririat=ionA Moreover, even if the ^^mn-dsszon. had rejected. ^^^ ^^^^^^e application
by the Companies for 2011 vintage RECs, there would have been mfficient time for t..e
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^^ plamed additz€^^ RFPs in 2011 in order to obW.i the ^^^ ^^cessary for the 2011
compliance obligation.

Accordingly, the ^omnuss€on ^..^,ds that th^^ is evidence m the record to
overwme the presumption that the Companies' management ^^^^om w^ ^onabie,
Furffier, the Commis^^^n finds that the record demonstrates that the ^^^^es have not
met their burden of proving that, based upon the facts and cimu .^^^ which the
^ompanift knew, or should have known, at the time of the dedsion to purcbAse, the
purchase of 2011 vintage year REC-s in August 2010 was ^rudent, Thus, we find that
^^ery of $43,36Z79630 for 2011 vintage I^C9 purd,^d in August 2010 should be
^^lowed, In determining the amount of the disaldowame, the ^onun'mzoxu nob^s that,
for this tx°amactzony +ae mc€^^^ reflects that the Companies ^urdi^^ 145^9 RECs
through the bil.aterall negotiata€^n with ffie .^e&,ed bz^dere 7b^ Cos^^^^^ also
purchased 5,000 RECs at a sfgrdficantly lower cost from a second bidder. The
d,isaRow^e represents the purchase price agreed to by the Comgardes in the bflateral
negotiation for 2011 Vintage RECs multiplied by 145,269 (t^^ quantity of RECs purchased
^ougb the bilateral negotiation). In addition, t-te d^^wan^^ includes an offset ^Wch
the ^omrnissiondetermined by calculating the lower price paid to the amond, ^^^g
bidder multiplied by 145,269 (Exeter Report at 28).

^^^^^^ FirstEnergy°s argument that a Co^^ion dbaUowmm will constitute
^etmacti^^ ^abernakirag in this case, the ^ommisszon notes that the Supreme Court of
Ohio has held tI°at rates arising out of customary base rate ^^^^edings implicate the
retroactive ratenvking doctrine, while rates arising from variable rate schedules tied to
^ adjustment clauses do not, See River Gas Cb,P 69 ^Wo St.2d at SIZ 433 NMd 568,
^ Commission agrees w-ith Staff that Rider AER is akm to a variable rate schedule tied
to a fuel ^^justm^t clause for purposes of applying the retroactive rat^^^^ doctrine,
as Rider AER did not anse out of a base rate proceeding and was created by a stipulation
expressly providing d-iat only prudently ^curre€^ costs would be recoverable.
Consequently, the Comrn^ion fi-ads that the ^^owan^^ does not constttute
retroactive rateawking.

TLberefore, the Commission directs the Companies to credit Rider AER in the
amount of $43,362,79630, plus carrying costs, and to Me ta..̂ fff schedules within 60 days
of the issuance of a final appealable order ^^. ^^ proceedin& a€^^ulstirg Rider AER to
reflect the refund and associated carrying costs, Further, the Commission directs the next
fm^nci^ auchtor to ^^ew the credit and whether carrying costs were ap^^opa^^^^
^lcWated,
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(c) Other ^^ ^^hases
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The Commission notes that there were a number of othe; ^^er ^arwactiom, at
vexiou^ price ptsffits, involving inw^^^ all renewables outlined in the Exeter Report
(Exeter Report at 2.8). To the extent ^t these ^ansacUo^ have not ^^ ^^ec-fficaUy
discussed above, the Cor^^^on has reviewed such tram^^ons ^,.^.ds balancing the
factors discussed above, de#ern.dned ^^^ the ^ov^ of the costs of these RECs should
not be disa1lowedt

B. Undue ^^^^rm^^

^CC reTa^ts that the Comr.^^ion order an mv^sti^ati€an mto ^.^ ^^^pardes9
^^^^^^^e wi^-h the corporate separation pramions of OlZi^ law. ^^ ^^^ ^^ the
auditors conducted a limited inv^sfigation of this issue due to the auditorsa
understanding of thei^ scope of work (Tr. I at 64-65),

FirstEnergy replies that th^^ is no evidence that tie Com^anier, provided any
pre.^^renm to any bidder. The Compmi^ ^^W that OCC witness Gonzalez adrndmes^ ^^
^C had the ^^orbmdty to undertake discovery in ^ ^ceed^^ ^d that the witness
was una-s^^^ of any facts to support such claims (rr. VoL IN at 62"25 (^onfadeniial)).
The Companies contend tbat, beca^ ^C had an oppo&a°dty for discovery and was
wiab^^ to cite to a single fact to su^pce^ its request, ^C ^c^ standing to ^.^-a. that the
^omrnission shoWd order ^^ investigations.

The Commission ^..^ds that there in no evidence m the rword in this proceeding to
support ^^^ investigation at this time. As noted above, the ^^^^^^e affihate, FES,
was the wummg bidder for at least one RF1^ where RECs were obtained. However, the
Exeter Report did not ^mmend any fuxtt^^^ investigation or, this issue (Tra I at 117-
118). The Exeter Report contaim no evidence of undue preference by the Companies ^
favor of ^ or any other bidder or improper contacts or commurdcation between
FirstEnergy and FES or any other party (Exeter Report e. 31, Tr, € at 114). In fact, the
^^ter Report states that the auditors `°found nothing to suggest that the FirstEnergy
Ohio utilities operated in a wmu-ifT raffier th= to se1mt the lowest cost bids received from
a competitive solici^^oe (Exeter Repob at 29). Moreover, the Exeter Report states ^^
the ^s were ^^onaNy developed and did not appear to incorporate any provisions or
texms that were anticompetitive ^^^^ Report at 12). Finally, thie Crsmudssaor, finds that
OCC had a fuR and fm opportunity to obtain discovery of any ms^^ relevant to this
;Droceedin^ but did not introduce any evidence to support a^ request for ftutxer
investigations (Th III at 624-625). In the absence of concrete evidence of improper
communications, and^^mpeka.tive b^^iM or undue px°efe^.^.ee for FM i. awarding
bids, the ^omn-is^on finds that the fact that FES was one of the w%rarting bidders of the
RFPs during the audit period is insufficient grounds for further investigation at this time.
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C Statutory Three Percent Pruvision
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Staff argues t^^t although Section 4928o64(C)(3), Rmdsed Code, rders to
t^reasonabiy expected" r-osts, suggesting a .^orwsrd--looking consid^atiorz, the rtataa.t^ also
reqWres the compliance obligation as a function of histozi^ Wes, Cons+eque.°€tly, Sto-q
'recommends a six-st^^ ^^odalogy that incorporates both historical and ^^^
components: (1) det^rmin^ the sales ^ehne in megawatt hours (MWhs) for the
applIcabl^ compliance year coz^^ of an average of ea^.^ electric d;stdbution utility's
.s.mu^ Ohio retafl el^ctrk sales from the ffiree preceding years; (2) calculate a
^^^^^onab1^ expected°" dollu per MWh figure for ffis compliance year, consisting of a
weighted average of the SSO supply for the delivery ^^g the cs^^^^^^ yeazd net of
"" tribution system losses; (3) Staff 9 am^^ calculation of a r^^^ per MWh 5uppressaon
leneit (ff any) and distribution of this waggresseon ^culation to am affected compardes;
(4) calctdate an adjusted dollar per MWh fi^^ by addz,,.^g the suppression benefits, if
any, to the do:^ per MWh figure from Step 2; (5) calculate the total cast by multiplying
the ^p 4 adjusted doRar per MWh figure by the base1inp- cAcWated in Step 1; and (6)
multiply the total cost fi-om Step 5 by ^e percent with the ^emilt representing the
nimmum fmds avallabde to be app1ied toward compliance resources for ftt
comphan^^ ^ear, Further, Staff coi-itends that the Compam^ perf€^^ ^^ caledation
early in each compliance year to identify their ^aximum available compLmce funds for
the yeax, and that, m the event an opers.fmg company reaches its ^^um,, it should not
iracw any additional compliance costs for that year, a^..^.t Commi sion drrec^^m

MAREC contends 0-o-t the n-mth^^^ calculation of the three percent cost cap
consists cd two basic steps: (1) add the el+^^c utiliVs annual cost of generation to
customers (the wholesale price average from the previous three years) with the price
suppression benefits of the previous year, and m€zitiply that figu:re by t^^^ percent to
cslcWate the annua1 renews,ble spending c,^ for the utihtyg and (2) compare the utila.tys
annual cost of renewable generation to its annual renewable s^endm^ cap to determine
wMch, is gmater. Further, MAREC contends that the benefits o.^ price suppression should
be factored into the ^^^adon in order to ^^ account for the costs and benefits of
renewable energy displacing Mghe^^^^^ generating resources.

^^ contends that the Comrm^^^on should expressly find that Section
4928.64(CX3)4 Revised Code, establishes a mar4atoryq non-d€scret.dor.aary amu^ cap
Bm-dt^^ the ^^panieu^ recovery of prudent expenditures ^^^ ^^uant to Section
4928.64, Revised Code, to no more than t^^^ percent of its cost of purchasing or
a.^qumng substta.te energy. Further, OEG contends that fthe thxee percent cost cap
should be calculated as followso (1) set the three pe...t cost cap ^acl, Jar^uaxy ^oflc^^^
the SSO auct€on; (2) determine FirstEnergy's armua.l generation cost (^/M.Wh) using the
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w^^^^^ average of its ^^^^^^ay and J^e-D^^b^ SSO generation prices; (3)
calMdat^ Fir-StEnergy`s benchmark baseline ncxnmshop:^g MWh sales by ^veragi-ng ^on-
shsppax^g sales for the previous three ^ears, ^^^ calculate FsrstEnergy°s cost to acquire
requisite ^leCL-idt^ by multiplying its bendunark ^aseLtne non^hop^^ ^ sales by
its amua1 SSO generation cost adjusted for ^osses; and (5) set EL-st^^rgy"s annual
mandatory cost cap eaual to three percent of ^^ annual cost to ^^qvire requisite ^^rgy.
^uxfner, OEG argues that the Coum-dwaon should establish a cap on the Rider AER
charge for each rate cl^ss at ^ pement of the applicable Rider GEN energy charge for
that 6-4-..^. Nucor aLso contends that SKta.oii 492&64(C)(3)9 ^viged Code, establishes an
expkit9 mandatory cap dwt a^ph-es to a11 future Rider .A^,,^, costs and ^^^ges^, Fxxther--
Nu^^r,argues that the Commission should adopt a two-^^ cap mechanism as
^ecomm ended by OEG,^^^^^r witness Gohis, that corsdtut+^s a hard cap on annual
renewable expenditures by FirstEnergy of thre-e percent, and a soft cap on Md^r A-PR
rates charged to customers of no moxe t-wn tliree percent of the cost of generation under
Rider GEN. (OF-G/ Nuc€T Exo Z)

The Env^omnenW Advocates also recommend ffiat the utilities set an annual cost
of gerierataon based on the average price of electricity purchased by the uffity for its SSO
load oveT the three pxemdh-tg years, to be compared to the cost of ^quhin,^ ^^wab^^
energy, less any and ^ carrying and adniirdst^^^^e costs. Prrdvx9 the Envirormental
Advocates argue ffiat the 'oxremission s.^^^^ investigate ways to quantify price
suppression benefits and im1ude them in the cost cap calculaliorL

In its reply brief, FirstEnergy notes ffiat Section 4328.64(C)(a)s Revised Code,
provides that an electric utffity 'need not ^omply"a ff a company's cost of complying with.
statutory requirements ^xsLw^ ^^ percent of its ,^^^on^^^y expected cost of obtairtiag
the ^lectddty. ^irsffii^^U arg-aes that this ^anpage indicates that the three pexcent
^echan,ism is ^^^^^^, not mandatory. Furffier^ FirstEnergy ^o-ntends tiat the
Commission should reject the recommenda^^^ of N^^^r and OEG that ffie Coru.^^^^n
apply a cap on Rider AER by rate class,. arguing ffiat them is ns^ statutory supp€^ for that
recona,ra.^^^tiorL Further, FirstEnergy disputes ^axious intervenors' suggestions ftt the
calculation should include a price suppression benefit, arguing ftt th^:^ is no evidence
in the record to support inclusion or calcuI.at^on of a price suppression benefit

In its reply ^rK t^^ arpes that the three percent cost cap is mandated by Ohio
law and that ^^^taer^ sh^tild utilize the ^^^^ep process recommended by Staff to
^^tems^e Whether the utility purchased RECs in ^^^s of the cost cap. AdditionaUys
OCC urges the Commission to require FirstEnergy to ^erfs^m the test on or before
April 15 of each compliance year in order to ident^ the ^^imum available compliance
funds for the yeas°.
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In itS reP1Y brief, MAREC notes ffiat no ^a-dy opposed MA=s calculation of the
cOst ^^P Pr^^^on and t^..at several parties calculations mirr€^red MARECs.
Additis^^JlyF MA^^ stab^s that it opposes OBG's proposal to cap Rider -AER for each
rate cLassa M,6M^ argues that ffiis inethodo^^ would stray from the specific language
and intent c^^ the aP^^cable statute and nileF which do not provide that a t^^ percent
cap be app'Aed to each rate class, but refer to the e`tot^ expected cost of gen^ation.,°s Rule
4901a1-40-07(C)y OoA.C. MAREC contends that this 1&-t,^^e irnphes that the costs be
applied a^^s an custom^ ^^ses.

In its reply brief, OEG opposes various interaencars" .seconunendations ffiat the
t^^ permnt cost cap cakWatic^ include price sup}^^^^on be-np-fits. OHG argues that
lh^ is an unworkable mlculataon ^^t would maease costs customers pay, ^^m-dimng
t^^ ^ustoiner protection purpose of t^ cap, and that is contreay to the plain language of
Section 492$,64(q4 Revised Code, Furth^r, OEG contends that the record in this mse
does not provide a detailed ^plamtion of how price suppression benefits would be
^ecmtated and that'^ Goldenberg Report ^cL-nowYec^ges that price su^^^^^s-Io^ benefits
are '^cult to calcukt^ ^recMy' (Goldenberg ^^^c at 29). ^^flar1y9 Nucor also
wams against the use of petce suppression benefits in ffie thrft percent cost cap
calculatiort. Nucrsr states that the Corrardssion would need to use extreme caution in
irtcle^^^g price suppression benefits9 as their use would add ^ ^^bjec-five element to an
otherwise stmigh^^^^ and objective ^^^^^rL

In their reply brief, the Environmental Advocates reiterate their position that the
Commission shma€^ adopt StafP^ ^^^^ended method of ca1^at1mg the three penerzt
cc^e, cap. The ^a.^;.^omnental Advomtes fi...*^thex° note that Staff vo1tmt^ed to az^uaRy
calculate a d^Em per MiWh suppression benefit (if any) to be dLqtributed to aU affected
^^paMess Consequently, the Environmental Advmat^s argue that st^^^^^ders could
be confident that the suppression benefits are properly and independently verffied and
^^culated.

Irdtially3 the ^omniission notes that it directed Goldenberg to evaluate the
^^^pani^,.sr status relative to the three percent provision in Section 4928.64^^^3^^
Revised Code. In its analysis of the three percent provision, Goldenberg noted ftt
neither the Revised Code nor the Ohio Administrative Code provide a definition for the
timeftame for the calculatiort„ a definition of the term g'^^onably expected cost of
compliance,b6 or a definition for the tetm 'xeast^nab^y ex-pect^ cost of othefwise
pr^^^cLng or acquiring the ^qWsitw eIIeciracity.' N^varffieless, Goadenberg concluded
ffiat the formula for the calculation set forth in ^^on 4428.64(C)(3), Revised Code, is
relatively ^trai^^^^^ard: detern-aine the reasonably expected cost of con^pix^^e With
the renewable energy resource bendur^^ and divide it by the reasonably expected cost
of generation to customex& (Goldenberg Report at 246 ^^-27)
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Golc^^^berg also noted that Ftst^nergy p^^^^ded its duve percent provision
cal^.^atir^^^ for 2009 through 2011, and replicated this information in t^ Goldenberg
Report. For example, for Fi-rst^^rgy in 2010, tflie following chart represents the actual
total cost of generation end-;iusiv^ of comphance costs, and ffie actual percentage
rep^wen^g the cost of compliance as compared to ^^^ totp-I cost of SSO ^enerat^on.
Furffier, ti,^ Commission has calc^^att-d the threshold ffiat would need to have been
spent on compliance with the renewable energy rm^^^^ ben^axks in order to reach
ffie d-aree percent cap.

(Gaildenberg Report at X)

The ^^issi^n notes that these calculations d^^^^ate that the cost of
compliance with renewable energy resources 1^^^chn-ax^^ is a very wtaR percentage of a
Company's cost of SSO generation, even at prices argued by intervenors to be
^^^^^^y Egh,. The Conums,s^^ notes that ^^ ^^^^^e is wmad, not^thstandmg
prices for renewable energy credits, because the par'don of their ele+c^iLitg^ supply electric
^^^ution utffities and electric service comp^^ are required to obtain from renewable
energy ^^^es began at only 25 pp^rcmt in 2009 and increased to oidy 03 percent in
^0M

The Co:^^^ion finds, based upon our reading of the plain language of the
statute, ^^^ Staffs methodology to calculate the three percent cap is ^or*istent with ffie
intent of the General Assembly and should be adopted, witl; the exception of th^e pm-tioz°s^
of the methodology ut^zing price suppression benefits. The ^^^^^on beheres that
this methodology strikes the appropriate balanc^ to aRs^^ electric utffities to acIdeve
compliance with the renewable energy ^^^ow^ ^^^^lks and to provide a En-dt to the
^os-ts passed along to ratepayers,

Regarding price suppression benefits, the Cona^^^^n L-iss that inserting price
suppression benefits into ^-^^ ^^^^on would add a su^^ctive element to a..^ rsbjecti^^
calculation and that the record in this ^^e does not provide a clear explamt€o:^ of how
pra^esuppression benefitsw€^^^^ be determined. Further, as stated L-x the ^^denbeTg
Report, p^e mip^ression bene% are difficult to ^^^late (Gold^nbexg Reps^^t at 2a4 29).
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AdditionaLys the Commission notes that, in ^on^uncdon with its ^cusVion of
price suppression benefits, OEG az,^ed in its brief that the Commission should follow
the plain kn^ag^ of ^^ statz^ and ^^d decline to ^^^^^ complexity ^id ^^^^^n
asscciat^ with calculation of the ^ percent cap. Cunous;y^ OEG went on to argue
that the ^^^^ion should impose the three pement ct^^ cap ^^^^^^^^ to each rate
class to g^en^ ^^str;^ ^^n-mm from bearing a disprs^^ortima^ share of Rider AER
diarge& The Comniis,^^on ded..,°^^s to read this requirement into the statute and finds
that the clear wording of the statute does not provide for a ffe^ perom^ cap to be
applied to each ^^^ dass Lmt to the total expected cost of ,^^^^on ^^ow aR -rate
classes,

Comeq^entlyX ^^ ^on-miissaon finds that the following methodology is consistent
with the intent of the General ^e-mbIy and shmfld be used to ca1cW^^^ the three percent
cost cap: ^ft) determine the sal^^ ^ase'A.xe in MV4'1,s foA the applicable compliance year
consisting of an average of each ^lectdc distribt:.flo.^ ^dUty''s amua1. Olsa.^ ^etafl electric
sales from the three preceding years; (2) calculate a 'x^^^nably expected" don^ per
MWh figare for the comp^^^ year, consisting of a weighted average of the cost of SSO
supply for ^ ^eU^ery d^^g the compliance year, ^ of distribution ^^stem Iossmm (3)
calculate the total cost by m^-Eplying the Step 2 dollar per MWh figure by the baseline
calculated in Step 1; and (4) multiply the total cost from Step 3 by three pemwa with the
result representing the maxun^ funds avaIable to be ap^^^ toward ^^mp^e
resources for that compliance year. Further, as recommended by Staff, the Commission
finds that the ^omp^^^ should perffonn ffib calculation early in each camphmce year
to identify their maximum available compliance funds for the year, and that, in the event
an operating company reaches its ^aximuni, it should not inc-ar any additional
compliance ^^ for that^ear a^t Commission direction.

FI[^IN^S,O^ ^ACr .^^ ^^NCL^^^^^ ^F LAW

(1) Ohio Edison Coinpany, The Cleveiand Electric .^uminati:r,^
Cornpany, and. The Toledo Edison Company (FirstEnergy or
the Comp^^^^) are public utMti^ as defined in Secda:^
4905.02, Revised Code, and, as suck are subject. to the
jurisdiction of this ^^^ssion.

(2) On Septere^r 20, 2011, the Commission opened '^ case for
the purpose of reviewing di ek Companies' Rider AER.

(3) Motions to ^^^erm in this case w^.^ granted to OCC, OEC,
OEG, Nucor, ELPC, Citizen Power, Sierra aub9 MAREQ,
OMAEG, and IGS.
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(4) Motions for admission pro hw oce were granted to
Nficla.^l lzvanga9 ^m und'Berger, and Theodore Rob^son.

(5) The hearing in this matter cammen^ed or. Febnxary 19, 2013,
and conti-rr^^ ^^ February 25,2013.

(6) &^^^ hearffi^ bri^ wem filed 'rr. fbis matter by FintEn^rgy;
Staffs OCC9 the Saem Club, OEC6 and ELPC, ct^HectiveS^^
OEG; Nucor; MAREC; and IGS.

(7) Reply briefs were ffled by Fi^^^^^^ Staff, OCC„ the Sz^a
Club, OBC, and ^LPC"`̂ collectively; OEG;. Nucor; MAREC9
and IGS,

(8) The Commission finds that F`^^nergy ^haU be disauow^^
recovery in the amount of :^,362a796.50.

(9) The Coma.s^^ion finds ftt the ^^^^^ ^ calculate the
three ^cmt cap pursuant to ^ecfior^ 492&64(C)(,3), Revised
Code, as set forffi in ^ ^piriz^n and order.

It is, therefore,

w3,w

ORDERED, That the motions to ^^^^^ filed by Citizen Power, Sierra Cluba
MAREC, OMAEG, and IGS are granted. It is, further,

ORDMD, That the motion for adn-&sion pm I= vi^ fUed by 'i"hec^^^^^ ^^^^^
is granted. It is6 furthex,

ORDERED, That the motion to intervene as°:d. reopen ^ ^^^^^^gs filed by AEP
Ohio is denied. It

,.ORD:ERED, T"nat the ^^^^ ^^^miners' rulings regaxding protective orders are
modified to pemut ^ general disc-losure of FES as a successful bidder in the ^^mp^tive
solicitations, but that specffi^ information related to bids by F"^ ^^ continue to be
Confi^ential and subject bo the Protectzve oxder^^ It is, furffierd

ORDERED, ^^t the pending a.^^^^ for protective orders filed by FirstEnergy,
OCC, V-PC, OEC, and the Sierra au^ are granted. It iA, further6

ORDERED, That FaxstE-a^rgy be disaHowed recovery ir. the amount of
$439362,796,^^ as set farth in tM,^ opinion ma^ order. It is, ^^^r.,
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OR'^ERED, That FirstEner,^y credit Rider AER in the amount of ^^^^^,79&510'a
plus carrying ^^sts9 and file tniff sched^^^s within 60 da^s of the issuance of a final
ap^^^^^^ order in ^ p,-xxeedin& ^^^^^g Rider AER to reflect such credit and
assmiat^ carrying ^os-ts, It is, fwtherq

ORDERED, That a copy of ^ ^^irdon and order be served upon ^^ party of
reccard.

THE PUBLIC UTIL .̂ ^O-MNUSSION OF flMO

C444r^X
Todd A. ^ er, Cha=aar°

Steven D. Lesser

M. Beth Trombold

MWC/GAP/sc

Entered ir. the jo€ma1.

*w^

------------------
Barcv P. McNeal
Secr;tary

Asim Z. Haque
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BEFORE

THE PUBLIC UT=. ^ ^OM-+ ^̂ MION OF OMO

:Cn the ^atteT of the Review of the )
,^temati^^ Energy Rider CcmirEdned in )
the Tariffs of Ohio Ediso.^ ^ Company, ) Case No. 11-5201-^ ^^DR
The aer^d lUmtrac Mz^mimting )
^ompanyP and 'Iae Toledo ^^ism )
Ca^^panyo

SECO^,€°D BiNTRY ON RE^'..EARING

The Commission findse

(1) On ^epteMber 70, 2011.a ^..^.^ Commassi^ ^^^ an ^^ on
^eheara^g in In re the Annual Alkmati^ ^^^ ^^^ ^rt
cif Ohio Edison Co,, The Ckwiand Ekdlric Rlua^inaf^^g Co,^ ^
The Toledo ^^^n Co.X Case No. 11^2479-^^^^ ^ that
Entry on R^^^^^^ the ^^^sisi^ stated that it had
opened the abo^^^pti^^ ^ for the purpose of
reviewing Rider AER of ^^^ Edison Compaaay, The
Cleveland M^c Mr^minating Company, and The Toledo
Edison ^o-mpany (^^^^vely, F^stR^.̂ gy or the
Companies). Additionally, the ^^^dW^ stated that ^^
review would i^^lud€^ the ^^^partiesA promrem^^^ of
renewable energy credits for p^^oses. of compk^^e with
R.C, 4928v6,L

(2) On August 7, 2013, following a ^eadn& the ^omn-dssi^^
^^^ an ^^^^^ and Order (Orcler) finding tfia^
^^^^^^gy ah^^d be disallowed recovery in the amount of
$43,862m79630.

(3) KC, 4903.10 provides that any party who has entered an
appearance in a. Comna^^^^^n proceeding ,.^y apply for
^^^^^^^^ with respect to any matters determined by filing
an application w-€tbin 30 days after the entry of the order
xapon. the jou,^^ of 6.e CommissiorL Under Ohio
Adm.Ccr^^ 49M-1e35(1, any party may file a memorandum
contra widiin ten days after the ^^g of an application for
rehearing.
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(4) On Au.^^^ 30, 2013, an application for rehearing was filed
by ^^^^^^ ^^ Supply, Inc. (IGS EneTgy).

(5) On September ^^ ^01a, applications for rehearing were filed
by ^Wo ^onsumers' Counsel (OCC), :^^stEnergya and the
Si^^ ^lub, Environmental Law and Pmli^^ Center, and
^^^ Environmental Council (^^^ect:z^ellya ^^^^^^ntal
Groups). Further, Ohio Power Company (AEP Ohio) ffi^
an ^^^^catio-n for ref^^& or, in the alternative, a motion
for leave to file an application for rehearlrg. Additionally, a
motion for leave to Me an application fcx rehearing and
application for reheanng were f-Aei. by Dirmt Energy
Services, LLC, and Direct EnezU Business, LLC ao^.^^y,
T^^^ P-nergy)o

(6) By entry issued September 1$,2013, the Commission granted
the ^^^hcatons for rehearing fded by ICS Energy, OCC,
FirstEnergy, the Environmental Groups, and ,P^ Ohio for
^ex consideration of the ^^^ specified in the
^^^licad+^^ for ^ehearmg. The +^^^ion denied the
motion for leave to file an ap^tcatiora for rehearing filed by
d6.3Akec0. Energy.

g ' €^ Msadons for 1^^^^^ ^^^

^^ Regarding the Corn^ssioW^ ^^s on motiom for
protective er^m in this ^^eedin& d^^ contends that the
Commission en-eci bma^^ it prevented disclosure of
^^miation relating to F^^^^r&^ purcbase of in9state aft
renewables REC& More ^pedficaJlyp OCC ugues that the
^dusion of trade secrets from the public domain is a very
ll.3.S1E.6ted aind $7zxro^ exception and that ^ormati^°.rn

zncludz^g theddents^^s of ^^^m and price and quantity of
RE^ bid by ^ specific bid^^ ^no^d not protected in t^
case i^^^e they ue too old to have ^ononit^ value as to
the current REC market. Further, ^C argues that the
irdommtion sfoWd not be ^rotected. because FirstEnergy
failed to take sufficient safeguards t^ ^^^^^ the i^entities of
the bidders and pricing infbrnmtior. because the information
was made publicly available in tfM Exeter Report, and
FirstEnergy f^^^ to ^e a contemporaneous motion for
protective order for the kfo^^^-waifi^g until 49 days
after its release. Consequently, ^C argues that the

A2w
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Coramiwion should make available pubficly the complete
uxa^^^acted copies of the Exeter Repmt and a1S ^^eadixa.V,
filed in this proceeding. FinaEy, ^^ argues ^^^ the
^^ma--dssion ened ^.^ ^^^ the a^^y emniiner`^
^^^g an Fs^^^^^ second modon for protective order,
because puFi^c imfonnatzs^ was improperly redacted from
the draft Exeik^ Report, and ^^ the ^^^^on ^^ in
granfing F^^tEne^^^^ fourth rraodon for protective order
because there is no evidence that anyone could ^^^e REC
pricing data using ^^^^y av^^^^ ^^^^ation. ^m
CCC^ toW recommended d^owancee

SirWar1yX the Environmental Groia^^ contend that the
Commission ^^^^ found certain information to be
^^nfidential, ancl-udin^ ^^ prices, seller identities, and
recommended pmigty amounts. More specifically, the
Environmental Groups argue that outdated REC pzices and
s^^t identities do not qualify a..^ trade secrets ^^.^ ^^ !
^^^tio^ is ^^^y outdated and holds no ^^mwm^
valueM Further^ the Environmental Groups argue ^^t there
are ^erwhehning public policy reasons Why information
^elated to the REC puxchases must be disclosed, including
the ^^ of a ^^ functioning REC market. Fina.IyP the
Environmental Groups contend that the ^^^^^^on should
.^^^ ^ ^^^^^^ the Exeter Report given ^^ ruling in the
Order ^^^g the d^^^^^ of FES as a successful bidder
^ the competitive ^^^^^^onse

In its znernoranduEn contra OCC's and the Environ.^^tal
Groap^' applications for ^^^earin& ^ireXnergy maintaim
that confidentW and ^^oprietarf znform ation belonging to
parddpan^ in the RFP process shg^^Ad con^.^,^e to be
protected. Firs'^^^ asserts ffiat the ^^^^on has
properly detemu..^ed d-ak ^^ procurement data warrants
trade seaet prawboa^ and that it has independent
econozd^ value, despite dainis dut it is 9°historic in nature.ds
F^^^^^^ draws comparisons to bidder identification and
pace mf unnati€^^ in ^^^ ^^^^n market mom^^^ reports
that the ^onuniss$on hm protected, despite being over
24 me-nffis old. Further, FirstEnergy states that it I-.^
safeguarded this wdama^^on by consistently moving to
protect REC procurement data contained m any filings in

^
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this case, First.13nex^ next contends that the Companies
moved in a timely fashion to protect the REC pro=ement
data, and that OCCs argument about failure to file a mobon
for probechve order contemporaneously with the Exeter
Report is erroneous because the CoxnpWes did not ^^ the
Exeter Report, Staff did^ First&t^--gy continues that
releasing the proposed disallowance and interest amounts
contained in the information would enable anyone to arrive
at the con,fiden^ REC pricing data, given that the number
of RECs is public. Fa^erq ^ksfflnergy asserts ffiat public
di^^mtion of the RECC procurement data could lead to
the disclosure of ^ropdetaxy bidding sfretegi^s ern^loyed by
REC sa.ppIiers, ^ WItich could underu^^ cordid^^^ in the
market.

(8) In the Orderg the ^^^^ion granted multiple pending
mofions for protective orders and reviewed and affmned the
^ftom^^ ^amme& xulm^^ on mohc^ns for pratKtive orders
^^^^^g REC prmwement data appearing in the draft
Exeter l^eportq as well as '^ano^ ^leadmgs m Ous
pr^^^^ discussing the draft Exeter Report. THs ^C
pr^^Q^t d.a^. consisted of ^pp^iexWid^^r^^
irtfoms;faran and pricing ^^^on. As stated m the Order,
the Commission found that the REC procurement data is
trade semt inft=^^an and its release is ^^okbited und^
state law. None of the ^^ts adva=ed by ^^ or the
Envircs^^^ Groups pmuad^^ the Commission to
reverse its finding at ffids tirne. Further, the ComnAmion did
modify ffi3: a669J^^^ ^ner'4 ru.95ngs in one respect m
order to perms%t the generic disdosx^^ of ^^ as a successful
bids^^ in the competitive salicitations9 due to the wide
dissemmatio^ of fts piece of mf€^^mati^ after an
mad^^rtent disclosure m the Exeter Re^oito The
Commission ernpl^^^d in nukin^ ffiis finding, however,
that specific information related to bids by FE.,"6 such as the
quantity ancl price of RECs contained in such bids and
whether the bids were accepted by the Companies, would
continue to be cordiden#^^ Consequently, the Com^^^^on
declines to further u,.^.mreda^t the Exeter Report as urged by
the En^omnentW Gro-^psa as ffiis would be inconsistent
with the ^^^issian!s order, OTder -at 11-14, FirialTy,
. althoa,^gh the Environmental Groups contend that the ^C

-4-
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procurement data should be Fa^:^ic because it furthers the
goal of ^ ^^^ ^^^^^ REC ^^^^^ the Commission
finds that the opposite is true-t..^tX if this tra^^ ^cmt
in£^^^on was public, it could discourage REC supp1iers°
confidence in the ^^^t and linpede the fm.^on of the
REC ^^^^

Burden of Proof

(9) ^ ^onjuncdon with several ^^ its assignments of error, OCC
argues that the Cc^^^^^^^^ erred in presuming ffiat several
of FirstEnergy's ma^gement decisims to purchase RECs
were ^^^^^ OCC contends ffiat the ^^mmissis ^^^^ld
not have relied on In re Syra^w H^me Utils, Co.^ Ow No, 86m
1.2-GAmGCP,, Opinion ^^ Order (Dec. 30, 1986) (Symmse) for
the proposition that there is a ^^^^^n of prudence
bemusep in Duke -Enagy Oh4 Inc., 131 OMo St.^d 487, 2C12-
Ohiou1509i  967 NZ^d 201, at T12, the ^^^^^e Courtt of Ohio
held that a ^^^ has to prove that its ^^^ have been
pza^^y incurred. Purffierm ^C argues that there is no
presumption of prudence when ^y^dng tr^chons
between affildat^^ ^^pardies, citing Model State Protocols
for Critical ^astnwtt^e Prot^^on Cost Recovery issued
by the National Association of Regulatory ^onu^xissionemp
a,.^ well as cases from otheT states. Additionally, ^^
contends that, assmri,^ arguendo that there is a
presumption, the ^^^ion failed to apply it ^opertyo
^C expLaaa^s that ^^^ Commission properly found that the
^^ ^^^^e. was sufficient evidence to overcome the
pmsumpfirsn ffiet the Comp^^^ decisions were prudent,
but then improperly shifted the burden of persuasion to
other parties instead of ^^stEnErgyo

St;nilax1^, the Environmental Groups argue that the
Conm'iwion urdaw^^^ shifted the burden of proof to
intervenors by applying a ^^umpti^ of prudence to
^^^tEner^ ^ purc1mes, More specifically, the
En^omntmtal Groups argue that the Supreme Court of
Oldo unequiv€^Oy ^^ttemdned in Duke ffiat a utility bears
the burden of proving that its expenses were ^^somble, and
that the ^^^^^ion°s finding that a pAesum pti^n exists that
the Compar.a.es' ^...^gement dec.^^^m were prudent is
erroneous in light of Duke, The Environanen^ ^roaps

w5-
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^rgue ^^t the Conmdssiora9s error led to erroneous decisions
ti-atcertam ewd^ was wisu..^ient to ^^^ the
p^^sumptior^

in its memorandum r-ontra, FirstEnergy responds that the
canmys.^^on used the correct standard to d.etermine tb^
Pruc^^^ of the ^ompanies4 ^^^es under ^^use; that
the p^esumpticera. of prademe .° applies to an affiliate
tramactir^n and ^^ bm not pmmt^d any ^ontrollmg
autho^^ supporting ^ftrwisef and that the C'o^sslort
did not misappiy the standards in Syracum.

(10) In the Order, the ^^^wissi^^ acknowledged FintEn^^s
argument that, although the Cs^rnpames ultmately bore the
burden of proof m this p^^^in& tdie Commission ^ould,
presume that the ^^^^^! management ^^^^^ ^eTe
prudent, citing ^ymcu^, Opi^^n and Order (Dec 30, 1986)
at 10. In Syracuse, the Conunission found Llmt 3Xfflh^^
^^ould exist a presumption that- decisirz^ of utilities are
pruderxto*" Further, the ^^^^ion explained that -"[t]he
effect of a presumption of prudency is to shift the 'burden of
producing erz^e-nced (or ¢bwden of productiae) to the
opposing pa-rty. While the "burden of ^^rsuasion° (or
`bua°den of prcs&) genff^y rests threughout a proceeding
on the same party, the burden of ^rodur-ing evidence em
shift back and ^orth.;' Although ^C and the
En^^^mmentaI. Groups daim that the rc.,ommisszon shoWd
not have relied an Syracuse in .^i& of the Supreme Cowt
decision in Duk^y the ^^^^^on does not find that the
Comnusszon order and Supreme Couft deasac¢^ are
mcomastm.t. Notably, the Supreme Court diamssed the
utility bearing the burden of proof in Duke and did not
discuss the burden of produ^orL Por ffie reasons set for th
in Syracuse, the CouLmis^ion fxnds that there is a clear
distinction between the burden of proof and burden of
producdom Ruffier, to the extent the burden of ^roducHon
was not ^^^^^sed. rr^ the Commission proe::eedin^;^ or
Supreme Court decision in ^uix, t-h^ Conumission notes that
it is not 4.A1'w dutyN of }niS. 2wA 6 '^* sR6J34 or Y681.. Court to a7u51

sponte raise issues that am not raisecl. by any party to the
proceeding. Consequently, the Co^.^i^^^^^ declines to find
that the Supreme Court e^ecisior, in Duke implicitly
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^venvled Connui,^^^^ precedent regu^^ the burden of
proof as set forth in Syr€mse.

Fan&Uy, although OCC contends ffiat Model State Pr€^^ols
and cases from other states have found that t:^acti^^
^th affilia^es sh^^^ not be afforded a presumption of
^^^ence, the ^^^^on emphasizes that this authority Ls
not contrrsMng on the ^^^^^or, and the Commission
declines to adopt t^ doctrim at d,is time. Consequently,
the ^^^^on denies OC'C^ application for rehearing on
this issue.

^^^^^^ ^^^^ lwmed

RFPI< UP2 RFP3 (2010 3In^^^ ^^^

(11) In its application ^^ relwar^^ ^^ ^^^ that the
Co=-issi^ erred in finding that the Compan,z^ should be
allo-vmd to recover co,^^ related to the purchases of 200%
2010, and 2011 inmstate aR rene%aa,b^^^ ^^ acquired ^ part
of the Augwt 2009 and. October ^M RFPsd and 2010 in-stat^
all renewables RECs ^^qWred as pa.^ of the August 2010
RFP.

(12) Regarding the August 20,09 RPP, ^ ^pecifi^^ ^^
that the Commission should have d,^aUo-w^^ costs m1^^ to
the 2009 and 2010 in-staL^ ^ renewables RECs purchased in
that RFP because the ^^^^ ^m unreasonable based on
market ^^^^^^on on ^ renewables RP-Cs from wound the
country; because FirstEnergy should have ffled a..^
application for a force nuje°,^ based m the prices of the
RECs; and, because FirstEnergy would have had sufficient
time to acquire the necessary RECs ^ ^ force ^^^^^^
^^^^^^^^ was derded. Furthf,--9 ^^ asserts ^t the
Comnaission erred because it did not make a specific
detera-dnataan of prudence to support its allowance of cost
recovery, which t^^ alleges is required ^der'KC. 4903.09.

^C argues that the ^omraissa.on erred in ^aihng to find ffiat
the prices paid by FirstEz^^rgy, were unreasonable based on
m^^able inaaek^t in.fonnation from all renewables markets
around the county. ^^ ^^ppo^ its corwius€on by pointing
out that the auditor found the prices paid for 2009 in6stabe aR

n7m
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renewables RECs exceeded ^^ prices paid anywhere in the
ccnmtryq even in. odb-n stated rmcent markets, annd si^^
^-stim^^^ ^ ^^^ by ^^C vntr€ess Gormeez, ^^
argues ffiat there is no basis to ^orwlu^e ffiat OTdds
requarenimft would drive prices to levels unseen anywhere
^^ m the countryr ^^ further argues that the
^^^^^^^ erred in relying on FirstEna^^s argurmr^^
comparing ^^^^ ^^^^^ paid for solar RECs in other states
with ^ prices it paid for aD renewables ^^ in Ohio
because it ^ ^del^ recognized ^^ sclar IRECs had an ^^
pti^^ point far ^^^r than all renewables RKs.
^^^ticvzH^^ ^^ argues ^^ the Commission erred in
relying ^^ the auditor's carwlusion that the RFPs ^^^^^^^
were competitive and the rules for d.etenninE^g wums^^
bids were applied uni£onrdy< ^^ ^ondudes that the
Comn-tisstion erred in finding ^t th^ recozd. lacked evidence
from which the Cwn^^^ could bave d^mined that the
bids received for znstate afl ^^^^^^^ RECs in the f31°^^
^ were ^cessive.

Furffiera ^C argues ^t the Comnussson erred in £ndmg
that FirstEnergy was not required to request a force ^jeweQ
because the RECs were exorbitantly ^^ced and, therefore,
^^ not "^^asonabl^ ^vaflabIeX"' and 'i°s finding that
FirstEnergy was excused from fiRn;^ a force ^^jeure request
because the ^^^^^^ would not have had time to acquire
a^^^ if the request had been deiie& ^^ argues that the
Commission ovemtai^d the time ^^^^rgy had to rebid
the .^^^^^g dm'€ the com^^^^ period for the 2009
^^s was extended ffmough *..e end of Miarch 2010^ ^C
also contends that ^imffirtergy had four months to .^^^ a
force majeure application for the 2010 RECs^ Finally, in this
assignment of erro^^ ^C argues that the ^onunissaon erred
in failLq^ to n^mke a sp^c determination of prudence as
x^^^^^ by R.C. 4403,09 to support the Con-tmissioes
a1.^wan^^ of cost recovery from customers, but hasb^d
fmd^g ffia^ the Comgardes' act^ were 6°not
aa^^asonable."

^

Reprding the Oct^bez 2009 RFP, C^^ specifically argues
that the Commission shoWd have disallowed costs f€^^ the
same reasons argued above as to the August 2009 RPPq and,
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additionally, because a^diti^^ RECs were bid in to the
October 2009 ^^ ^^ch OCC contends indicated a qui^^^
expanding REC market+  ^C also ^ont^& d-tat ffie
Companies' purchase of 2011 an-st^^^ ^ renewables RECs at
this w-ne may have been part of a la^^^^ ^trategybat was
unreasonable because the Navipnt Report pxedicted that
the market would remain constrained through 2010.

R^^ding the August 2010 RFPa ^^ ^pwfficall;y argues
ffiat the Comudssis^^ ^gahn should have d^saflow^ costs for
the ^^^ set forth as to the ^uglast 2009 and October 2009
RFPs. ^C ads^itiorWly asserts that the Cammlssi^ should
not have reRed on the. Navigant Report ^^^^ this
purchase because dot rkp^^ was ^eased t^ ^^^^ prior
to this purchase and record --sAden^^^ ^^^^^^ the
^^^^^^ Report and niarket prices around ^.̂ °^e county,
indicated that the market was changing.

In its memorandum contra, FustFhergy argues that the
Compara^ met the applicable burden of proof, and the
Comrrds.^iorw"s Order pern-t€tting .^irst^ergy to reco^^ costs
related to these ^s was ^orrecto ^^st&er,^ points out
that the Commission found the ^^mpani^^ laddening
strategy was r+^onable9 the =r.^ were prudept as
^^rmation on ,arket pTices €T -fvture renewable energy
was ,^^^^ unav"able, force majeure r^^^f was not a
legal alt.ermtiv^^ and there would have been liffl^ time for
the ^^pardes to solicit additional. RECs ff a force ^^eure
application was ^oected.

FirstEn^^gy contendg that the Compardes' g^^^ of
in-state all renewables RECs in the second RFP were
prudent More spedficalyr First^^^ contends that
ca^^^^^^g evidence suggests that t^e niarket for Ln-state
a1I. renewables RECs in 2009 was constrained; that the
Compaides had no knowledge ftt the market constraints
would end at the close of 2010, si,.^^ NTavigane^
memorandum did not discuss any period beyond 2010; and
that there was uncertainty in 2009 and 2010 as to what the
market would be Uke in 2011.

_9_

FirstEi^^^ proffers that the Companies' purcbases of 2010
^ state aU renewables RECs in the thi-rd ^ were prudent
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because the Companies had no data to ^^^^ ^^ the
market was improvs.^g; the Sgectrorn^ ^^^^ touted by
^^^ was merdy broker data that chd not reflect a^^l
transactzozs or vo1^^^ of RECs; force majeure was not a
legal a^ption,; and, there would have been no time to procure
the n^^ ^^ prior to the end of the compliance year ^
a force majeure ^^termir^ation wm derded.

(13) Initially, the Commission emphasizes that Rider AER was
created by a ^^uladon that allowed the Comp^^ to
recover the "prudend^ hxmn^^ coWls) of" ^^^ewdDl^
energy ^esom^^ requirements. Sm Fn LL- .t^^^ of the
AppIica^on of Ohio ^^son a<, 77ie '^^ Ele-c. Mund^^^g
Co., and The T^^^ Edison Go. for AaxA to Establish a SU Semms
Offer SYbf ^.^b to 4Z.t'^.w^ ^CaP4wLA.^E4LF in YiSb 2 SsYf SYW o

d
6 bbliF XN'KVbn Sec. 3.R4676y

Case No. 0849^TSSO, Stipulation and Recommendation
(Feb. 19g 26^^) at ^0-11r Second Op^^ and Order P&ro 25,
2009) at 23, Tumin^ to OCC^ application ^^r. rehear^..^.^, the
^^^sion th^rougltly ad.^^^^ in the Order the issues
raised by OCC in support of these assa,gn^^ts of eiror,
Notwithstanding OCCs claim0 the ^onunassaon th€s^^ugM.P-
^rmdered the facts and ^^^^^^^ of each ^^^^^
based upon the evidence in the record in this proceeding.
Order at 21-24. OCC conben^^ ^^ the ^onaxnissia^^ faUes^ to
adequately set forth the reasons for the ^onunission
d^^ation that recovery of the costs of the RECs
^btmned through the Augwt 2009 RFP (RM) and the
Cdob^ 2009 RF'.£" (RFP2) shoul^ be allowe4oB.e However, the
Com,^^on ^^^^y set forth in ft Order our fLnding that
the Companies met their burden of proof for recovery of
^^^ costs based upon the evidence ^ the recoTde We noted
^,.1at 2009 was the first compliance year under the -new
alternative energy ^^^^^^ ^taLndard ^equirements Order at
21, X The Conurtission determined tlwt, with respect to
both the Au^^ ^^RFP and the October 2009 RM the
evidence in the record demm-tstra#^^ ^^ the OMo
renewables market was ^^ nascent and that reliable,
transparent information regarding market condifti^ns was
not ^eneraUy available (Co. Ex. I at 22-25y Co, Ex. 2 at 28;,
Exeter R^pmt at 12,29; Tr. ^^ at 569°5770^ 572). Order at 21-
22, 24. Li fact, the auditor conceded that there was no
^^^^^^ a-vY^^^^ data at the time of the 2009 and 2010 RFPs

-10o
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on REC prices for ^^-stat^ ^ renew-ab1^ ^C-s (Tr. I at 80). in
addition, OC^.̂ ''s claim that the ^omniissis^n mTed in finding
that the RN's were competitive and that the rWes for
^^^rmLnffig that the ruIL-s for c^^^^^ ^^^ bids
wem a^^^ed m^^^^ eh^^ the tesfamony of OCC^ own
w;^m Gonzalez, who agreed that the 6^m was designed
to obtain a c€^rmpetitive outcome, that the ,^^^citati^^ ^^^,
m faciY ^ompettve5 ard that the p^^s was des::gned to
select ffie lowest price bid (Tre I^ at W-567), Ms^^ovei^ the
Com.^^^on determined ^^ the ^^^^^^es had embarked
on a °9^addedne ^ategyA un^.̂ er which the CoulLpardes
wouSs^ spread °^e pur&.Ase of RECS for any given
corn^^^^ year over multiple RFFs (Co. Ex. 2 at 21), that a
laddering strategy is a common strategy for the procurement
of ^e-tvab^e energy resources and other energy products
(Tr. I at 150-151) and ^^ there was no evidence that the
laddering strategy was flawed or implemented in an
unreasonable ^^^ for the August 2009 ^ or the
October 2009 RFP, Order at 22,24.

Furtbgr, the Comnission rej^^^ ^guinen^ that the REC
pnces paid by the Compardes were ^^onable b^^
^^^^ market ^rmati^n fxzs^ around the country, ^^^
^t the record ^^^^nstmted that other states had
^^^^^^^ ^^^^^^^ ^^^ ^^^ ^ the first few ^ean
after the enactment of a state renewable energy pmtfoli^
stan^wd and ^^ the prices paid for the RECs were within
th.^ range p^^cheted by the Compames" consultant (Co. Ex01
at ^^^^^ 51-52x Exeter RL-ps^^ at 31, .^^^^^e 17; Tro I at 195-
197). Order at 21m22e FirstEnergy witness BradI^^ also
testified ^t REC prices from one state are n-ot direcEl^
comparable to another states because each state m^ define
differently the types of resources eligible to create a REC and
the Iccati^ ^ which the REC may be generated (Cn. E^L 1 at
52)t Di.fferm^^ in whether RECs may be genes°a^^ in one
state ^ in a ^^^^ of states creates a wide disparity in
prices for RECs (Co. ^. I at 51). In add.^^on,., FirsfcEneTgy
witness Earle test¢^ed that, when there is scaz^^^ of supply,
prices can gma^^ exceed the cost of production and that

^kets^car^^^ of supply can often happen in nascent
where there is a sudden increase in €^ernand without
matching supply ^oirdng available, as happened m the
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^kdo ^ ^^^ all ^enembIes market in 2009 and 2010 (Coo Ex.
3 at 11).

With respect to the ^^ents raised '^^ ^^ regarding
FarstEneres obliga^ to ^^ a force maj^ ^^plicatien
$ollowmg the Aupst 2009 RFP6 ^C msrepmett^ the
Order regarding the amount of tune available for
^^^^^^^ to so^^ 2009 vintage RECs in the ^^^^ ^^ the
^xmun^^^^on d^^ed an application for a force majewe filed
after August 2009 MFPo ^^ complains that the Order
suggests that the ^^^^^^s would csz^y have untill ti^e end
of 2009 to conduct ano^ solicitation for RECs raffier than
the Min^ deadline for the 20W comph^^^ ^eu of March 31,
2010, Hrawevmr the Comnussaon made no such statement
In any event, there is no evidence in the record that
add;;,^oraT vmtage 2Q^ RECs would have been available m
appreciable quantities for a sol,ia^^on heJd in the first
quarter of 2010. Cth.erwise, ^^^ ^ raised no new
arguments in its application for xeh^^ and ^^
Corr^ssio^ fuJly addressed this ^^^ in the Order. Order
at 23. .

In additim €^^ claims ^t the Con,.nissi^ should have
disaUowed recovery of the costs of vintage 2011 RECS
pro,.°^ed ^^,^^^^ the October 2009 RFP (RM). Hova^ever9
^^ ^ Order, ^^^ Comi^^^^^ noted that ^ ^^^^ was
part of the Co^^ani& laddering ~fta^egy and consd,tuted
ordy 15 percent of the Companies' 2011 compliance
requirement (&€trz Report at 25), Order at 24. OCC argues
that this laddering strategy was unreasonable based upon a
comparison with the actud weighted cost of vintage 2011
^^^ purchased thro-ugh '^6 in 2011 and based upon the
prices of ^^ in ^^^ statesa However, ^^^^^ must be
determined.' 1^^ed upon information ^^^ the Compera^
ktew or should have known at the time of the transaction;
F^stEne^^ had no way of knowing in ^^^Der 2CM what
the actual weighted cost of vintage 2011 ^^^ ^^^^d
through 2011 would be, Moreover, the ^^^^n has

thealready rejected ayguments that REC prices paid by
Companies were unreasonable based upon market
:^^m-Latic^n from around the country6 given the differences
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in types of resources eligible to ^^^^ a REC and ^ location
in which the RFC xnay be generated (Co.. Ex. I at 52).

M'^ also asserts that the ^^^^^^on should bave
^^^^^ recovery of the ^^^ of vintage 2010 RECS
pramred draugh the August 2010 RFP XPP3). In addition
to reiterating ^.̂ °^^^ raised with respect to the August
2009 RFF .^.^ the October 2009 lC^^ ^^ contends that t,he
Commission should ignore the nwket. repoit prepared by
Navigant Consulting following the October ^^ RFP
(Navigant Report). 0-CC contends tthat the Commi^.^ion
erred in, relying upon ffie Navigant Report because it was
prepared ten mm^ before the August 2010 ^ and
bwause th^re, was a ^^^^eter Report pubhshed sh^^^
dran,mfically lower REC prices (OCC FA, 15, Set 3--INT-2,
Aftachmett 25; 1'r, ^ at 493). However, the evidence in the
record Indi^^^s that the SpecLxonwtex^ Report is of limited
value because the Spectrometer Report does not report
actual transactions and does not cantam the volumes
available broker prices bidicatr^d in the report (Tre 11 at 492).

Accordingly, the Commission finds that rehearing on Lh^^
^^igm-tents of error shoWd be denied<

.^^^011 Vi^^^ ^^^

(14) in its application foT rehearing, FirstEnergy ^^^ ^t the
Order unreasonably found ffiat the Comgaroies failed to
mftt their burden of p-roof that purchases of 2011 .^-sta^^ aH
r^^wab^^^ RECs in 2010 were ^dent. F^.^nergy
supports its assertion by c9.^^g t^^t the Con.mission. erred
in finding ftt Na^^gan's projection that the constrained
market would be relieved by 2011, as we^, as the presence of
more than one bidder, were reasons not to pumhas*w 2011

in-state all xm^^^bl^^ ^Cs in 2010. In contrast,
FirstEnerU clai^ that there ^^ still sggmfzcanf uncertainty
in 2010 about the 2011 maxket conditions. FzrstEn^^^ ^
claims ffiat the ^ompa-ai.es did advise the Commission that
the marl-k^ for inAs^te all renewables RECs were
f..oR.u1traC10R+.ed. Further, Ffr.istEne3.5i.J claims that the

Co^i^ioxs. e^ in .^I^Ld^.g that the negotiated price fL,IA,
certain 2011 itarstat^ ^ renewables RECs purc.^^d in 2010
were unsupported, because the bid resulted directly ftoxxs.

-13-
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the competitive ^ process and then a lower price was
gaxr.^^d in ora^ ^ save cuskmers money. Finally,
Fa.^nergy contends t^^ the ^mmission erred in f^^^
that the +^^^^^^ could have requested a force ma;euxe
€^eterm'i.`nation in order to excuse their 2011 €n-st^te aU
renewables RECs obligation on ffie basis that RZ
4928.6^^(4) does not permit a ^^e majeure d€termination
based on the cost of REIC&

fn its memorandum ^o-si^^ ^^^^ergys apphcation for
^^^^^ ^^ contex^ that the Canurdssir^ should =Ject
Fix^Energfs claim that the Cam, mmsaon erred in finding
that Fi^stMwgy knew that mar-ket constraints were coxrdn^
to an end in 2010, ^C points out that the ConmCbsion°s
review of the ^^^^ ^^den^^ was rtasrsna^^e and
^^^^rgy ^^^ to produce evidence other%dwe ^^ also
contends that the Comnussaon ^^^perly ^^terz^^ that
FirstEnergy ^^^ to advise the ^^^^^^^ as to the extent
of mafket constraints and ^ impact on REC prices. t^^
next argues ^t the Commissis properly ^temdned that
the negotiated price in the d-drd ^ was not ^^^^^^,
despite the €nitW bid price being the result of a competitive
^rocaremeM as a ^ompettv^ ^^uremc-n^ ^ not
necessarily produce a competitive autcome. Next, ^^
contends ^^ the ^^^^^^^^^ properly disallowed costs of
^^^^^^^^^^^^^^^^^^^^
FirstEnergy could have fiW for a force majeure
determsnatian, as ^onuni^ioxx precedent demonstrates price
is a component in ^^^^^^^ whether RECs are reasonably
a^ailab1e, the rules of statu^^ corztmction establish that
price is a componen.t6 and Oldc^ law provides ^^ore
p^^^on than just the three ^^^^ cost cap. Finally, ^^
contends that ^^^^^gy is wrong in arguing that the
^^^^^^^ erred ^ ^^^^^ the amount of the
di:^affo^^^^ by the amount paid to a ^on^ bidder.

(15) The Commission finds that the record ^^ supports o€^
^^ermi-ntion in the Order that FirstEnergy :^^^ to meet its
burden of proof that ffie purchases of the 2011 virft,^e RECs
through a bilateral negotiation following the August 20110
RFP were prudent. FizstEn^^ claims that the ^^^si^
erzed in finding that Navigant proj'ected that the constraints
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in the in-state aU renewables market would be relieved by
2010^ Howevers Pi^stEnezyy''^ claims axe not supported. by
the testimony of its own witnesses ^ this proceeding.
FirstEner^^ vAtr€^^^ Stathis t^stffied that, at the time of tN
August 2010 RFF, m9new infosmtion" was available to the
Companies g`for the first time'" (Tr. 11 at 368)e According to
the witness, ^ new inform^^^^ comisted of three facts:
First, there was a second bidder in the ^uctiorL Second,
Navigant had identified a period of ^year of constraine+^
supply, and -that penod was dose to endmg at the time of
the Au^^ 2010 RFP. Third, ^ ^^^^^^ ^^^^ that the
o'r^ Ohio electric utiht^^ were meeting their in-sta^
^chrnarki^, ind^^^g that the market was possibly
^eghu-dx^g to expand. (Co. Ex, 2 at 35; Tr. IIT at 360p 369-370)e
The witness furfher explained that ^se thm-e facts were
interrelated, testztdng that "6the new ^^^-plier observation
was ^^ ^onsLstent with the ^^^^^ ^^^^ of the
12 mon^ ^^^^^ supply ^e frame that the October
2009 Navigant market report had ^^entified almost a ^^^
^^her" (emphasis added) (Co. Ex. 2 at 35). Likewise,
FirstEnergy witness Bradley claimed that time was on the
side of the Companies ff the bilateral negotiations Med to
xeach ar, agreed price (Tr. .I at 205). Bams^ upon dib
tesfimonyd it ^ clear that the ^^pames should ^^^ knuwn
and, basseed on €^ record, actuafly knew, that the ccnstramts
in the inastate all rerxw^^^^ market would be relieved by
late 20'j Q. Ilxe ^.,"omrnisszon f .rffier notes ftt, al^.^ough the
^ommission dtd find that t^ Compame' laddering ^tra^^^
was reasonable, the ^ommiwion also d.etmnmed that the
faflure to execute that strategy ^^^perIy was ua.easorabIe.
Order at 26.

Furthezd the Commission finds that the evidence in this
proceeding supports the ^o=xdssion.°s determination the,
the a^egobated price for the vintage 2011 RECs was
unsupported by the record. ^derat 27. First^rgy^^^
upon the fact that the result of the bilateral ^^god^^^^ was a
lower price than the amount originally bid in the August
2010 RFP, ^^niz that the RFP was competitive. However,
th^ record dem^rstrat^s that the Companies properly
rejected that bid based upon the new information regarding
market ^onditimis (Co. Ex. 2 at 35-36; Tr. I at 369-370)e
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t^vmg properly ^^d the Yaide Fi-nt^^rgy carmot now
r. that the bid pn^^ was r^^^^e and, theref+^, any

agreed price below the bid price was reasoz-abiee The
^omp^^s bear the burden of pm+^f in this proceeding, and
^^^^^^^ did not present any testimony demonstrating
that the achu-d price agreed to fbr the RECs t^ough the
i^^^^^^ negotiation was ^easoratsie.

With respect to First^^rgy claim that the Commission erred
^ ^^^ that the Companies faged to ^^^^ ^
Commission of market comkcamts m the ^pani&
altermtive wergy resource plan ffled on Aprfl 15^ 2010, in
Caw No. 10-506-EL-A^, the C^^sion ae=owledges
ffiat the Compardes made vague references regarding the
ffimitec^ avaflabihty of renewable . energy resewces.
^^^^vere the Com^^^ ^uWEied that statmment by stating
that tMs was true "'paa^cularly fir scsW a^^^^^ ewgy
remur^^s" (emphasis adde3,), Fi^^tEn^ followed these
statements with det^^ information ^garding the amount
of solar energy resources ^^^ ^ Ohios This ^^ed
^^^m-muon regarding inst^ed solar capacity was already
known to the ^^^^^^ ^^^ the ^^^^^ ^^
presented the information to the ^^^^io^ in support of
their force ^^eu-re fjlmg for their 2009 sol^ renewable
energy resource obd^gatian, which was granted by the
^^^ssio:^ on March 10^ 2010. In re FirstEner, Case Nos
09-192M,L-ACP,^ Finding and Order (Mar, 10, 201.0) at ;^^^
^^ contrast, the ^^ematxve energy .^^^^^ plan omitted
detailed information known to the Ca^^^ariesa indud.a^g
ffiat supply conditions for m-stat^ ^ renewable energy
resources were mari^^^ by few ^^^ and ^^ed
supphersX that t^^^e were major uncertainties with ^^pect to
er-onrsmi^ conditions ffiat ^^^^^^ support new renewable
project development, and that credit ^onditt^ concerrdn;^
^^cing for new ^ects were a si,^cant Umit^ factor
(Co. Ec 2 at 40; Tr< Il at 426). Further, First Energy witness
St^^ ^on^eded t-tat these factors were significant and that
these factors were ^^ediments to the Co^paniesf
ccsmpl3ance with th-e renewable energy ^^^^ements (Tr. 11
at 426-427)o Order at 26. FhuI.yq ffie Compardes Med to
report that, alY^ough the markets were ccamtrainedr
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Navigant prc^ected that the ^^nstraints would be relieved in
g^^ ^^^ (Coz BL 2 at 35).

^irstEnergy fwtheT contends that there w^:s no ^onnectic^n
between the ^^^^^ to report any maxket condition and ffi--
ComparrieY knowledge about market conditions or the
dedsion to purchase 2011 in^stat^ aff r^^^wa^^^ energy
resources in 2010. Howevers the Commissf ennotes that the
auditor has cLu^^ ^t the ^^pam^^ should have
consWfi^ ^h, the Co^ssion mgarding ffie bids received
for ^^^^ ^ renewable RECs although the ^^^^^^
were under no statutory obligation (Exeter Rep€^-t at 32)o Ln
this instance, the Commission ^^^^ed that the
Cornpani^^ ^^d to report the market constraints wh^ the
Companies were under a regulatory duty to do so under
Ohio P^^^Code M1.140-039 Order at X

With respect to the Ming of a force ^^^e application, ffie
Compmii^ contend that -th^ ^^^ssion had sh-eaa^y
rejected the use of force ^^ when p^"a^es are too high in
the ^enuiking imptemeni^ the renewable mandates
contalmed on Am Sub. Senate ^M 221, However, the
Company nusreads both ^^e assigm-tent of error rmse^ by
The Dayton Power and Light Conipany (DP&L) and the
^onunissioes Entry on Rehearing rejecting the ^^^^^^
of error. Notably, DP&L did not ^ its ^^^^^ of exre^r
with respect to Ohio Adm.Code 49011-4p-069 which gorerm
force majeure detenninationsm instead DP&L raind its
assi^ent of eTrs^ regarding ONo A^ Code 49011^7^
^hir-h implements the three pment statutory cost cap,
Further, DP&L sought a ffis^^ ^^ch^^^^ the pmvmon for
a waiver in the c+^^t cap z^e of the renewable energy
benchuwks, in addition to the £'omv majeure detern-dnalion
and statutory cmt cap. In rejecting this proposed third
rnechardszn, the Commi^^^^ correctly pointed out that R.C.
4928.64 provides' two, and or1.y two, prov-isions by wMch an
electric utflaty or elec-tric services company may be excused
from meeting a requtred benchmark: a force majeure
d^tem-.€nataon or reaching the statutory cost cap. I^ re
^dovWn of Rules for Al#ea^^e and Renewable Energy
T`^c6logy, ^scumes, and Climate Regulations9 Case Noa 08-
888wEL-ORD, Entry on Reh^aring tJu°e^ 17, ^^^) at 21. I'he
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Commission never said that price was not a factor in
^^^^nrd=^ whether RECa were ^^^^^^^^ ^^^^^ r, the
muket as part of a force majeure determination, and qtere is
nothmg ^onsistmt between the ^.^.^^ on ^^^earmg and
the discassiom of force majeure deterudira.tAo^,.^ contained in
the Order. Order at ^, 27-28. ^bmwiseg the Commission
Ends ffiat the ^om^^ have raised no new arguments in
their ap^^cation for ^^eafing with respect to their ^^^^ to
seek a force majeare det^^^^n and tlmt the Commission
fiLfTy addressed thcaw arguments in the Ordex, £^^^ at 27-
28.

Accordingly, the Commission finds that rehearing on this
^igrment of ermr should be derved,

(16) ^^aEnergy h^.^^ contends that the Order unlawfully
r^uLres the Ce^^pames to refund money collected under
dul-y authorized ^ateso In suppo^ First^^^ relies on the
holding in Kew Irdt^sL v. ^nciranata & ^^^ban Tel. Gao, 166
Ohio St 2K 257, 141 N.E.2cl 465 (1957)9 that Ohio law
prohibits x°efimds of money collected ffimugh ^ates
approved by the Ccsmmi^orL Further, ^^^^rgy argues
d-at the rates at issue are ^^^^^^d from the satlat^on in
River ^^s Co, v. Pube Utx^. Corm,, 69 Ohio St2d ^^, 433
N.E2d^ r̀8.

Similarly, m its appi^cataon for ^^^^^& AEP ^^^ argues
that the Order is unreasonable and unlaxAd€l to the extent
the Commission concluded that the prohibition against
retroacd°^^ ^^^nukin^ ^ray applies m traslz^^^ base rate
pr^eedmgs. More ^^^^, AEP Oluo argues that the
Conunission overstates its authority to retroactively adjust
rates in the Order to any case that does not involve a base
rate proceeeing. AEP Oko states that it ^es no position on
how the bar aonst retroactive ratm-okin,^ applies to the
facts in the current case, but requests rehearing on the legal
^on^^usim-is relied upon by the Co=dssgon that AEP Ohio
argues contradict established ^rmedent under Keco.

In it-, memorandum contra First^^res application for
rehearing, Nucor argues ffiat cz^^ildng any di.saJlo^red costs
to Rider AER does not constitute impermzs^^^e retrr^^cdve
ratemaking. N`u^^^ ^^^ly argues that, although
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Fz^^^r&r,^ ^^^s this case is distinguis-hed- L-om River C-as
because Rider AER rates ^^^ approved and were filled. with
the Commission at least 30 dayss in ^^vame to taking effect,
it wszuld not have been pmible to conduct a ^ngf„^
review or ana1ysis of Rider AER costs in 30 days. Further,

'^uco^ points out in response to Fkst^ere^ argument that
there was no statutc^ry authunty for the ^ornawszon to
order a ^^^wo-ne ffiat the ^^^^^ion ^ broad
authority to approve an ^^ with automatic ^^^^^ or
deam^^ ^ any component under R.C. 4928.143^8^^^^^^^ ^s
well as authority tD es#^^lisli an ^utDmati^ REC reccsvery
rider that may be ^;ustect to a,^oun^ fbr im^^dently
incurred costs under KC 4928o 1^(3)(2)(e)e ^^^or also
notes that Columbus S. ^owr Go. v. Pub. Utit. CommA, 128
Ohio St^ 512, 2011^^o-1788, 947 N.E.2c^ 655, can, be
distinguished L-om the case at issue because it was
ad^^sm^ an ESP ^^ate plan that went through a fuR and
^nwe ra^^^g process before the Conwissg^ pnor
to approval of the rates. Fsnafly, Nucor points out that
variable passm-through riders such as Rider A-ER are ^on-unan
in recent utility SSO rate plans, many of which have ^^^^
or ^^^^dliati^ components to allow the ^^^ to paw
€^verP^^venes or ^der^^^^ies from pn^ ^^s
through to customers in sxi^^^^^t ri^^ adjustments.
Nucor ^otm ffia^^ if ^^Ener,^^ argument in ^ case on
reftoactive ratemallking prevails, it is mwI^ ^hether any of
these ^^^ciUation ^^^^ may cordinue to be used in utility
mte plans.

In its ^^^^^^^^ ^^^tm ^irstEnergy's application for
^eh^^ ^C argues that the ^omrnission's decision did
not ccansd^^ retroactive ra^nmking. More specsficaU.^^
^^ ^gues that the process of quarterly fi^ngs and
^^^^^^nts in prudence review and ^^^^p. proc^^ is
a standard mecharusm used by the ^omrnissio^ to true up
actual costs without dday in implementing new rates for
subsequent ^ernods, ^^ points au^ that a^^^^^ benefit
from tl-d^ automatic adjustment mechanism by ^owing new
rates to go into effect without waiting for reconcaliatioz^^
and that if review of such ^^^^^^^ rates was retroactive
ratmzakirtg, prudence review of such rates would be
^eaningleas, wM^ utihties would receive all the benefits.
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OCC points out flut9 if FsrstEnergy°^ argument prevails od
^.^ ^^^^^^ the ^omn ►^^^on must inmediately ug^^^^ a
review of its single-inu^ ^atemakhtg regWatio.^ and ^^ or
^in-dmte thernq as they would cause at^ities to be judgment
proof to claims of imp^dence. ^^ also asserts t-hat the
Coirwiiission properly ^^ed upon ^^^ Gas for the
proposition dha.^ retroactive ratwk*dz^g doc ► rffie ci.^ not
apply to rates arising from vaxiabl^ rate schedulesx and that
the Stipulation in ^^^eM^`s ESP• expressly provided that
ora].y prudently incurred costs w^ be recoverable from
customers. Further, ^^ argues that ARF'^hid'^ requested
^larir.x^tion, of the Order is misplaced and unnec^sm-y in
the context of '^ proceeding and the ^omtnis^^^^ should
deny the ^^^esta

In the O,^dm the Commimi€zn. fd°md ffiat Rider AER v4w
aldn to a variable rate schedule tied to a fuel adjustment
clause ancL cr,^quently, under Rimr Gmr did not ^.^^^^^e
the ^etr^acdve ratemaking doctrine set ^orffi m Kew, The
Commission is not now pexsuas^^ that Kew applies by
^irsffiner^^ ^^^^^ ^^wever9 in light of FirstEnergy's
argumenb^d the ^^^ion will furffier ^phdn its decision
in the Order>

In Kewa the Supreme ^^^ of ^^^ addressed the ^^^ of
retroactive ^atenu*lng and held that rates set by the
^oirurdbaion are the la^ ^^ter, until such time as they are
set aside by the ^^^^e Courto Thereafter, in River ^^ the
Court clarih.^d that there may be situations inv€^lving ^^^
rates w^^^ ^^ does not a^plya namely, ^ where the
ConunissxoW^ actions do not constitute 69^^tenaIcing'„ as that
^^ is ^^^^ defined, One such sxtuat^^ the Court
heJd, would include variable rate schedules under the fueI
cost adjustment ^^^edure, The Court explained that these
rates are distm^^shabl^ from tradifi€^ ratenmkm^
because they are ""v^^ed without prior approval of the
Coammsio^ and independently from the foma1 statutory
ratemakin^ ^roms.' River Gas, 69 Oko St.2d at 513, 433
ME.2^. 568, x ^ ^ourt, held ^^^ ^s typo- of v^^^^ rate
^^^^ does not constitute ra^^^^ in its usual and
cuaorrs^^ sense, R^erGasata13o The Court also noted that
it made tius fm^g notwithst-andmg the fact Lhat the

w20-



11w5201-El-^DR

Co-mm^,.^ian coul.d reb-ise to pe=t a flow-t^ough of gas
cost under cerWx^ ^scTibed coxrdxtsons. River Gas at 513.

The Court went on to hold in River Gas that, even if the
Commmon had engaged m raternald^& the ^atemakmg
was not ^^ft-oactlveo Rimr Gas at 513-514. T`,^^ ^^
explained that .^^o involved a safi^^atio^ where a comumer
sued for restitution for amounts ^ollected under a
Cox^ission-ap^roved tariff 1at^ found to be unreasonable;
whex°emg in R-tver Gas, the ^mmission fmnd that, in
^^atin^ costs that may be recovered ^^pecti^^^y from
cus4ezsrnersx it was ap^opnate for ce;.^ ^^,.^ds to be
deducted from t^^^ ^wt& Rimr Go at^ 51wqm514, ^e Cot^
^ pointed out ta^t the ^^hased gm adjustment clause
was stiU anduded in the ubEWs cm-,nmt tariffs. Rg^r Gas at
514.

Thma'terF the Supreme Court revisited ^co in Lu= Cour^iy
Cmmissa+°wm v, Pubo U1.11o Camm, of Ohio, 80 ONo Sto td. 3"a
686 NEW 501 (1997). Lucas County ^^^lved a Cznurdssiona
^^^^oved. pilot program, wMch was aReged to be unjust and
umeasca^^^^^ The Court found that there was no statutory
authorization ^^T ardm-ing a rebate or credit and tb-at ^
^arred a refund in that situat€an, Lucas County, 80 Ohio
St3d at 34.7-348, The Court ^pecffled thev in. Luc^^ County,
no mechanism for rate adjustment of the pilot program Inad
been ^^^^rated intD the initial rate stipulation approved
by the Conwij.^^one Lucas County, 80 Ohio Sto3d at 348.
Further, the Court pointed out that the pilot program bad
been discontinued by the time the ^^^pWint was f,ted, and
ttat ""th^^ was simply no revenue from the ^haUenged
program apimt which the udlit^^s commission could
^^^^ alleged ^^ayments" or against which it could
order a credit. Abse-nt su^.^ revenue, were t^^.^ ^orrxnis.^^^n
to ordez either a refund or crecUtY the ^ommisdon would be
ordering [the utility] to balance a past rate with a different
future rate, and woWd thereby be engaging in retroactive
ratemak.in^[J99 Lucas County, 80 Ohio St3d at M&M9o

More ^^nfly6 in 2011, the Supreme Court of Ohio applied
^ca in Coklumbus S, Power Co, 128 Ohio St.3d. 512, ^011-0hd.o-
1788. In this r-asem the ^arrunissiony as part of a fully-
lft^gated ellectr^^ security plan application, set AEF-O^.o's
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^^^ at a level intended to permd# the ud3.^ to recover 12
months of revenue over a 99mon^ penod, sn order to
compensate for a 3-zrmntb ^egWatory lag. The Cxrwt held
that ^ constituted retroactive ^^^^^^ because the
^omm^^^^ was ^ssent^^ compensating the utility for
ri^^^^ lost during the pendency of Commission
proceedings. CoIumbw S. Pow Ca9 at 11&

Initially, the ComaaNs^on notes that FizdFmx^ has ci#ed
Columbus S. Power Co. to support its asserldon that, as all but
$4. 9 mMior, of the dimH^^^ costs have almady benm fi.IXy
recovered, a ^and is ^^^Nbited bwa-use it would be
retroactive ratemaking. As pom^^ out by OCC, this
argument conflicts with ^^^^^tergys argurnen^ made
during the audit proceeding in whach FirstEnergy sought an
11^^ delay in frie hearing, io^rhidh was granted, and, ^.^
doing so, ^^ed the Cam,ion that d^^^ ^^Wd not
prejudice any ^^^s intt^rest. See FirstEnergy
Mt-moran^^ in Support of Motion to Mod* I-Irmeci.^^
Schedule (Od, 19, 2012) at 3e

Further, the Commission maintains that, under ^^ and its
progeny, the retroactive rater.'ro.^ doctrine is not
implicated in ^^ case because ^^ ^ neiLh^ ra^emaldn^ in a
customary ^^ as defined ^Y the Court, nor i's it
retroactive. As to the ratemaking basis, .^der AER did not
arise out of a base rate ^rmeedii.g but is a variable rate
created by a ^pui.ati^^ that exp^^^^^ provides that o^^
prudently incuxresi costs are recoverable. FurffierD ^^ie
penodi^ ^^ for Rider AER are due to be ffied at ^.ch a
time (one raonth prior to t,aldng e:^) ffiat no meaningftl.
^^^ofturi^ is ^^^ilab^^ for the ^omm^^"Lon to review ffiegxa
prior to their ^^^^^ from customers. While a ^^^^^^^
period corald. permit a cursory review of the amount of costs,
it would not provide a reasonable c^pportuxtity for review ^^
the prudence of the costs and ^o=mlssia^^ approval or
dera.al of t-he costs. Tiausf it was cl^iy never intended that
the Co=anissio'n would fully review each ^^Tiable rate ptioz^
to it taid.^g effect. Consequently, the Commission believes
that Rider AER is clearly more akin to the variable rate at
issue in River Gas, wbic,^ the Supreme Court found was not
ratemaking in its ^^^nuuT seme, Further, as disc^sed in
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,^^^s Cdunfy4 a m^^sm for ad*tinmt of the rate was
incorporated into ^.̂ e rate stipulation approved by the
Commtssion, in addation to the express provision that ^^^
prudently inct=ed costs ^-ald be ^^^^able.

As to retroactivity, the ^^ssion stresses that rates
^onthme to be collected under ^^^ AER, Whi^^ ^^^
part of First'^^^ cuxrmt tariffsa ^^^^en-fly, the
situation is smular to that m R=r Ga, where the gas
adjustment clause was ^^ ^^luded in the utffit3°s ^^.^
tznffup and the i-efaxnd.s were merely deducted m calculating
prospective costs to be r^^^ereds Furldwr6 Rider AER is
precisely the situation disc^^ ^ ^ Luc= County as not
;^^^cating the retroactive ratemaking doctdne - thm
continues to be revenue collected from Rider AER ^^^^
which. the ^^^^^an has ordered a cre& for prior

overpa^nts.

Fm&Uyp the Commission finds ftt the dedsion .^
034umbus S. ^^r Co, can be disdngui^^^^ on several bases
from this caseo Initiay, contraxy to the arguments made by
AEP Ohio and FirstEnergy, the Comxni,.^si^^ did not make
ffie blanket asserdon that any and aR rates created outside of
a base ra^ proceeding are not x^^^makinga hist^ady the fact
that Rider AER was not cre- at^d as part of a base rate ^^
was one of multiple ^actors tltit the Coxrn-dssion took i-r-to
consideration in detem^g that this situation did not
comtitate 4^ratemakingaa in its traditional ^^me under
Supreme Court ^^^^dente Furffierp the rate in Columbus S.
^^r Co. addressed an ESP plan tlwt went through a faR
and extensive ratemaking process prior to approval and the
rates going into effect, which was much more akin to the
formal rat^^^g process ffian the situation ^ Rider AER,
wbi^^ involved a single, variable direct ^ass-throu,^^ rider,
wlach was subject to only 30 days possible review prior to
autornat^cally taking effect, and, ftu-ther, wWch contained a
prudency review contingency from its inception.

The Coninission also notes that, as pointed out by OCCq the
process of quarterly £aIL^^ and adjustments ir. prudence
review and tnaewup proceedings is a standard mechanism
used by the Commission, which is oft-en a benefit for the
utilities because it allows for implementation of new rates
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without a°e,^^^ lag If fl^ds mecharaszn was retroactive
^aternalcira.^ ^ Commission would be forcp-d to
a^^diately eh^^ ^ mechanism, whicb is widely
used, indudrng for numexous riden in ^^^ergy`s ESP.

(17) FirstEnergy next axgxes that t^ ^onuxdssion's t^aill.awance
of the costs of aIl but 5,000 2011 in-stat^ ^ renewab£^ RECs
purchased as part cd' the tlurd. RFP was unreworab^e
because the CDmrdssion also determis.^.ed that the
Companies' laddering purchasing strategy was reasoxmble,
and^ because t^ Comrmssion used an ^^t equivalent to
the price of ^ lowest bid price for 2011 ^^^^ ^
renewables RECs as part of the third RFP^ even though it is
undisputed that RECs were not ^^aflaVie in a sufficien^
quantity at the lowest hd price.

(18) Tlte Commissgon finds that ^^stEnex°gy's arguments in
support of ^s assigment of uror should be rejected.
Although the Commission did find that the Companies'
^add^^^ strategy was reasonable, the ^manission also
detennined that the failure to ^^^^e that strategy properly
was unreasonable. In the Order, the Commission states that.

Mn the August 2010 ^^^ FintEnerg,r did not
execute its ^add^g strs,tegyq which would
have involved spreading the REC purchases
for any given compliance year over the ^^^e
of muldpi^ ^Pr,. Hem however, FirstEnergy
chose to purchase the entire ^^^mnin,^ Wance
of its 2011 compliance obligation (85 ^^^^^t of
its 2011 compliance obligation) in this RFP and.
^esearwed no 2011 RECS to be purchased in 2011
(Exeter ^epaxt at 25; Tr. I^ at 414-415),

Order at 26.

The evidence in the rmord demonstrates that the
FirstEnergy LadderiTig sfta^^^ entailed ^^basing some
^^crt of its 2011 compliance obligation in the August 2011
RFP. PirstEnergy witness Stathis testified that:
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procuring power and renew;xble products for
the Comp^^^ "pected that it would hold
3 RFPs for aLl 4 re,ewable products m one per
year< RCS ^^^^^ed ftt the 2^ ^ ^^d
seek ^^^ of 2009 COMPIL-mce Obligatiom, and
sorne p^ntage of 2M€^ and 2011; the 2010
RF-P would seek the ^rnammg percentages
needed for 2010 compliance and some
additional percentage of 2011; and the 2011
RF,^ ^aiW se^^^ the ^^^^d per^^^^, per
product r^^djbr 2011 camplimm

(Emp"^^^ added) (Co. Ex. 2 at 21^)

Not-Mtlistanding this laddering strategy, the Carnpani^
purdumd t^^^ ^^ ^^^^ 2DIl compliance
ot^hption, over 145,269 RECs„ wi-dch repz°esmted 85 pement
of their 2D11 compliance obligation, in the August 2010.RPP^
Thasf mstead of the planned three-st^^ ladder, the
CDmpanies completed the pumhase of ^^tage 2011 ^Cs in
orlay two steps. (Exeter Report at 25; Tr, E at 414-415.) The
Comn-^^^ion further notes thatg according to t^ record,
there were three more ^s in w^ s̀r-h the Comp^^s could
have purchasM 2011 vintage RECS; March 2011 (RFP4),
August 2011, (RFP5), and Septe-tnber 2011 ^^^ (Exeter
Report at 11; Tr. R at 205)o In fact, FirstEnergy ultimately did
pur^se additional 2011 ^^^^e in-stat^ ^ renewables RBC
in the September 2011 T^^ as required by the Stipula-dtera in
FirstEnergy's second ESP; these. vintage 2011 ^^ were in
excess of its 2011 comp^^^ obligation andl ^^^ purchased
at a signffica.-etly lower price ^ the RECs p°,x^sed in the
August 2010 RFP (Exeter Report at 28),

Withrespect to -Firstpner^^ arguments regarding the offset
pxzceb the Conun. s^^n explicitly noted in the OrdeT that the
Companies had purdme^ vintage 2011 RECS at a
significantly lower price from a second wiiu^g bidder in
the Augvg 2010 RFP. Further, the Order is c1ear that the
5,000 RECs actually ^chased through the August 2£310 RF^
was suist^^y fewer ffian the 145,269 RECs imprua^ently
}^chased tEL-ough the bilateral n^^otiafion.. However, we
d^^^ed, based upon the lack of other options in the
ev€dent€^ record, ftt the actual prke paid for comparable
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vintage RECs in tbt August 2010 RFP was the most
appropriate offset price to be used in d^^^g the
disallowance. ^^^ at ^^ Nonetheless, the Commission
notes that our conclusion that the d^cision to purchase the
vm^^ 2011 R.M was imprudent and that recovery of the
costs of the vintage 2011 RF.C^ should be derded was not
con-dngmt up^^ the ^^erm'mtion of an ^ffiet price. The
de#axrmt,natzr^ of the offset ^^ was relevant solely to
d^^^^ the amount of the diuRowanceo In the event
the ^^^^on had not been able to dettmnme an
apFopea,^ offset price based upon the record in ^^ case,
the Conunissi^^ ^auld have d ^'aied recovery of the ^
costs of the ^^.^^^ 2011 ^^ purchased through the
bilateral ne,^^^^on after A-ugmst 2010 RFP. ^.^.^^^dingl^^
rehearing on ^ ^^^^^^ of error should be denie&

(19) Next, FirstEnergy contends ^^ the Order urmeawrably
^^^ed that the refune^ of the disallowance commence
prior to the conclusion of any appeals to the Supreme Covxt
of ohioa

In its memorandum ^^tra F€^^Energy9s application for
^^^^^^^ ^ argues that FirstEnergy has ^^ed to meet
the requirements w warrant a stay of the credit to castomm9
In support, OCC points out that there is no ^on^ likelihood
of m^^^^ the Order, and FirstEnergy has failed to make a
^^cent argument on this pomt, that :Fi^^^eW hw faffec^
to ^^^xistrate it w^ ^^ ^^^ble I-am absent a sfty6
^^ merely argues that it will Hkety suffer harm9 that
Fr^^^^ergy has failed to demonstrate a stay ^ not result in
substantial ha.., to csLher parties, and that ^^tomerg'
rdun^^ would be delayed, which is particularly harmful
bemR cus#om^ could leave FirstEnergy's SSO in the
^^^e and never receive a ^^^ and because there has
been no %;howaGq that a delay in .^^^ money will serve
the public interest,

(20) The ^^mn-dwson finds that rehemnn^ on ffiis ,^^gnment of
error slaculd be ^^e& The C^r€^r^ Wssion finds that the
availability of a potential stay adequately protects the
Compardes' Interests. Noffiing in the Order preSudes the
opp€^rtumty for the Companies to seek a stay of the Order
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from the Commission or from ^ Supreme Court of Ohio ^
the Compani^ can esubl.ish Lhat a stay is warranted<

Urdue.^^^^^^^

(21) In its ^^^^cat€on for .^earing6 t^^ argues that the
Commission erred in declining to order an investigation of
w:^,.'^er .^^^^^ extended undue preference to ^^
More specifically, OCC S2s. gu^ that the Coa^^^ion was
unreasonable in finding that there was no evidence in the
^^^^ to support further investigation into FirstEnergy arod
FEY compliance with applicable corporate ^^^ara^^ rules.
OCC argues that, in factx evidence in the mc^rd shows that
the ^^^^^ of RECs from FES resulted from undue
preference because FarAEnergy knew that FES was a bidder
^^^ it chose to purchase certain RP-Cs.

Sa^afiy^ in its application for reh^^^^ the Env^onmen^
Groups argue that ^ Order was unreasonable bemuw the
Coma-dasion declined tD mibate a corpc^^^ separation
mvesfa.gation z^^ ^usffinere^ rela-banstd^ with itg a'f^^^
^ornpanyg FES, based on the Exeter Report. The
Enviroxanenta? Groups argue that ^^- facts in this case and
the C^^ssioi.9^ ^bligatim to foster ^ompeddve generation
are suffident for the ^^^^ion to use its ir%i^ativ^ to
co^^ a corporate separation investigation under RZ
49280180 More specifically, the E-qvironmental Groups argue
ffiat the Cona,rgssio^ erred in finding that an investigation
was not wananted in part because the auditor did not
recommend firther investigatim on ^ basis that the scope
of the aud^^^e work was designated by the Commission
and did not zncI-a€^e exploration of the issues of deliverables
related to corporate separation. Furffier, the ^..^vironment^
Groups argue dhat, if ^e Commiwion initim^^ an
investigation into affMa^^ ^^^acdows parties would be able
to obtain discov^ from FES, which ffie En^^ranenW
Groups argue could provide the.in£onna#^on necessary to
determine whether corporate separation via^lations occurred.
The Env^onrnentall Groups ^^^ude that the Commission
has an obligation and ^^^pomA^^^ under R.C. 4928.02 to
launch a corporate separatfos^ ^^^stigatiom
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In its ^^morandurn contra, 1^^^^^^^ ^^^ that tliere o
no basis or reason to conduct any farthff i.vesti^ation of the
compardes` proc°,^ements from 2009 through 2MIe More
^pel-ificayd FirstEn^^ urges that OCCs request overiooks
the fact am# the Co^^^^ already ruled that the
procurement of a-_'I RECs offiex ffim the 2011 inpstat^ ^
^^^^wabIes l^c-s purchased in the third. RFP were
.^easonables ^^stEn^rgy contends ft^^ ^ the C^^^^^
rnad^ prudent purchases, then any ^^ate tr.sact%On m
srrei.evant6 and.q ^ the ^^^^^^ made ^^^pradent purchases
that are disallowedx any affiliate transaction is ^elevant
Cs^^uendy9 Fz^^^^^ argues ^t thUM is z^^ ^^^
for &rkher ixavestigation. Furthezr FirstF.,^^ ^omts out
that, although OCC arg,,^^ that thm was Md^^ Of
inappropriate undue preference, the evidence c1,early

demonstrated dmt tlhe process wu une^^^^^ona^^^ ^airlY run
to produce a competitive result

AddiftionaHy, in its memorandum cOntraX ^L'Sffzter,^ argues
that the ^^onmen^ Groups ^e U=rx^ ^^ affiliate
a^Mti^ were not ^^ the ^OPe e^^ the au^^^ ^ the
contraryF ^^^^^ points out that the RFP auffiorized ^.e
auditor to admitify other issues in naei of ^^^^gatIM-,. and
that Exeter did, in fact, look at affifiate issues as evidenced
by data requests to ^^tEner^ about its deatinp with FES,
Further, Fir^^^^^ ^^^^^^ that mne of the parties ever
sought discawr^ from FES5 L-v^ though i-ts identit-y as a
bidder was something ^^ ^^ pardes knew. ^^^^^^
next agZ.e.^ that the Enriroramnta.t Groups fanl to understand
ffiat the RFPs were designed in such a way that ^^aLthed
suppliers did not know how rmny other suppliers
submitted bids, and tha.^ ^^^uendyp FM would have had
no knowledge that any of ft bids would be ffie lo,,rest bid.
Fir"y9 FirstEnergy ^on^njds that, contrmy to the
^^onm^..^ ^^^upsD ^^rton.* there is no basis for a
Conurassion .^^^stigatim as there is rbo evidence that the
Companies provided px^^^^ to FES.

(22) The ^omrrjmion finds ft^ rehearing on these assignments
of error should be denied. N^ithez OCC nor the
Envaro.^^ntai Groups bave raised any new ^guments for
the Conunissaoaes consid^^^ort, and the Commission
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th^^^^gl-dy addressed this issue in the Order. Ln the Orderp
we noted that the ^etex Report did not recommend any
.fo.^^r investigation on this issa^e (Tr, I e, 217-228)o Further,
the Exeter Repc^^ contains no evidence of an andx^^
preference by the Com.^^^ ^ favor of FES, or any odm
bidder or evidence of improper contacts or communicatiors
between the Companies or FES or any ot^^ party (Exet^
Report at 31; Tr. I at 114), Mc^^^vm, the ^^ter Report
^per-fficaRy states ffiat t^ auditors g^^ound ^^ddng to
^uggesb that the First^^gy OWa^ utilities ^^erat^^ in a
mmuiu other than to odect the lowest cost bids received
ftom a ^ompedtiv^ soRcitatioe (Exeter ^paft at 29). Clrder
at 29.

gta ^.t^ 'r^^^ Fement Provisson

(23) Ln its a^lication for x^^^^ ^^^^^ argues that the
Order unkwfulIy and. ^^awmbTy held that ffie t^^
^ercex#.t test ^^ forth in R.C. 4928o64^^^3^ is ^^^tory<

In its application for reh^:.^.^ the Environmental Groups
alba criticize the Order regarding tlw stata.tmy three percent
provision, ^^^g fliat tb^a^ Comnussion ^asorabl^
exdud.ed, pri^ ^uppzemion effects from its proposed cost
cap ca.^atiom In support, the Environmental Groups cite
the Cs^^^lo^^s reIia,e on Md^.̂ .^e that price
suppression benefits were subjective and difficult to
ca3.^^ate4 '^'.^e En^orunent^ Groups point out that, after
the Order was ^ued{ the Commission St^ issued a report
that the Envix^wnen^ Grol.^^s argue d.emmstrated ftt
price suppression benefits are objective and,qua:YPle.

In its memorandum ^ontra, Nucor contends ftt the
Commission ^^ould affirm the methodology set forth in the
Order c€^^^em€ng the three percent cost cap, More
^pecificayP Nucor cont^nd,% that the ^^^^^^^^ properly
ruled Lhat ffie du^ percent cost r-a^ is mandatory: Nucor
^onterac^s that First^^rgy°s argwn^nt thAt the -need not
comply' langvage is discretionary ignores the context L-i
wbich those words were used-nameIy, ffiat the statu-te ftsel£
refers to the three percent test as a '^^ap69 and because the
drafters of SA 221 and the Commission itseff have made
clear ffiat the p^^^e of the three percent test is to protect
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^^^^^ from significant i^^^^ in their ^^^^e bMso
Further, Nueor pa*ifs out tkutX nowhere m the
Cmmiss%on!s orders in In re Adap6on a,^^^^^^for Altematiue
and ^eww€^^ Energy Technology, ^^sour€esm and Climk
Reguladom, Case No. f#^^^EL.ORDr does the Conunissi^^
state &at ffie cap is discretionary on p^ of the utility.

Further, Nucor co-n^s that ffie Cox^.^^on ^oper^y
excluded price suppression effects ^om the cap ml^ulation
because neither the statute nor the Co^x^,.ssiod^ rules
contemplate the mcorpora^on of such ^ffectsa FzxtJ=,
Nucor urges that it would be ^ppropd ^^^ to consider
^^^ Report on the effects, given that it was issued well
after the rmord in ^ case was clowd, and given that the
Staff Report does not address the ^^^^^on`s key
concem,s set forth in the Order, irtclud^^ ^^^^^^^ and
difficulty in ^^kmladon. Further, Nucor points out ftt
^odiing ^.^ the statute suggests the cap can be adjiusted above
three percent to account for price ^pp^^n benefift,

In its memorandum contra the Environmental ^^^upge
^^phcation for ^^^^ ^^^^ ^^^ ^^ the
^onu-n.issior.ds £ssrmuia for the three ^^^^ ^t is correct.
More ^pecificalys F^tEn^rgy argues that no testimony was
heard at tie hearing on how suppression benefits should be
detern-t%ned; the Goldenberg ^^^^ obmved that price
s€^^^rmion benefits would be difflacult to calculate; andd the
study proffered by the Environmental Groups was released
after the .^ng m this ^^ and parties have had no
ogporEum^ to review the ftd^^ ^^^adology or
assumpta.onsti F€arffier, ^^tEnergy points out that neither
the Compam^^ nor any other in#^em^ have had a

, to respond to the study, ^^gm^^^ ^^^orhznity
any ads^^m-i into the mord and rela.^^e by the
Commission grossly mfkir. Consequently, ,^^^Energy
argues that tak` . g adx^^^^^^ notice would deny the
Co^paries any opp^^^ty to explain or rebut ft
infonnataM as ffids case is in its fsnalstage.

(24) ^ to the motion to take administrative notice, the
Commission notes that the Supreme Court of Ohio has held
that there is neither an absdate right for, nor a ^^oMbition
^gaimty ffie Csara.^^^^on'^ taking adadnistrata^e notice of

-30-



1x-52^:^-E!,RDR

facts that are outside the record ^.^. tk& case. hwWads each
case should be resolved on its ^^cts, The Court further held
that the Conunis^ion may take ^^^^^^^^ notice of facts
ff the ^^^^laiWng parties have had an ap^^rWMty to
prepare and respond to the evidence and Lher are not
prejud-xed by its mt^^^^^^^ See In re FtrstEner,^, Cm
No. ^ ^ 4230-ELn^^ Second Enixy c^^ Rehearing aane 30,
2013) at 34, citing ^^ ^^^ ^nd Tmnsfea° GSo v. Pub. Util<
Commo, 72 01-do St.3d 1p 8, 647 MEW 136 (1995), citing Alkn
v, PUbo Ufilo Comm,6 40 Ohio St.^d 184, 186, 532 XT,E.2d 1307
(1988)^ ^^^, with respect to the "^^^^^^^^ Resources and
Wholesale Price Suppressioe study9 the ^onmnissia^^ finds
that F=&tPxa.^^^ and the other .^tmvening partes m flaz^
^^ have not had an op^^^^ to ^^^^ for, ^^^^^^, or
rebut ffiis evidence for wbich the Environmental Groups
seek admhustra^^e notice. Fuitherp the record in this
proceeding has dosed and ^^ ^^^^^^ Gro^^^
reVe<.q for adnu^^^tra^^ not^^ were ^e after
completion of the hearing and after the issuance of the order.
Corsequenfly, the ^ ^omndssa€^n ffinds that other parties
would be prejudicer3. by the introduction of the study and
the Commission d^^s the a^^^ to take administrative
notice for dmt remorL

FmaUy, the ^ommmxon notes fl-mt9 m the Order, it ^ecMed
to interject price suppression benefits irdo the ^^ percent
cap calculation on the basis that evidence at *^e hearing
mr^^^ted that ^^ suppwssir^n benefits are ^^^^ch^e and
difficult to cali°ulate. Order at 3. The ^^^sm'rsn fmds that
the E,.°°^v;^onnierdal Groups bav^ presented no persuasive
arguments otherwise; consequently, the ^^^^^^ ^^^^^
the Environmental Groups' ^^^^cation ^^^ ^^^^^^^ on this
issue.

L)raft Exeker R^^ort

(25) OCC contends that the ^onurdss^on erred in failing to find
that due process was violated when a recommendation in
the draft Exeter Report ^^ not appear in the final Exeter
Report filed in the docket after FirstEnergy ^^eded to the
^^^^enda#^^^ after ^^^ the draft ^^^^^ by ^^^^ to
file findings of fact and written opinions in ^^^^^dame with
R.C. 4903.09 because a recoxxmendabon in the draft Exeter
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Report was nt^^ induded m the final Exeter Reprsrb; and in
f to ^e that, in future cases for review of FimtEra^^s
Ric^^ AER and offiff utflitie^^ ^^^^^^e energy purchases,
any ^^^^^tary on a draft audit by an ^^^ ^^^ must
be dmmd with other parties and od.^ pard^^ must be
provided with an ^pportuni^ to make substantive
^^^^^dations for the final audit report More
^pec^`icaU^^ ^^ compIams that, before the Exeter Report
was filed in ^^ docket9 ^^^^^^^ was provided with a
draft and requested substantve xzs.odificati^ to the dra,^
Exeter ^^port, ^^ contends tbAt it subsequently leamed
^^ the draft Exeter Report had recommended that the
Commission disaBow P^tEn^^^ recovery of RECs pz^d
above $50, and that thLS recommendation did not appear in
the final Exeter Report Med i, the docke'c. ^^C argues that
dils process was unfair to the other ^^^^^^^ ^ this
proceeding who were not ^emOtted to review the draft and
provide commenb. Furffiw, ^C ar,^^^ thot the
Cox^^^^^ should have corLsi+^^ed the recommendation
set forth m the draft Exeter Report that was ^tted from the
f:^^ Exeter Report filed in the ^^^ and that the
Commission ^wuld not permit a party to view a draft audit
report in any .f^^^ case involving an aucHt of a uffla.t^^
^^mati^^ energy pumhases.

In its m^^^^^^ contra OCCs application for rehearing,
Pi^stEnergy contends d-tat the audit process was proper and
should not be modified. FkstEnergy asserts that ^^ has
no right to p^^^^^^^e in a review cd the draft Exeter Report#
unlike the ^^^^^ed €^^^axtu^ty t-o review the draft
report for accuracy and ^^rLid.entiaUtys which was a process
debWed in the Commtssion's RPF in this case and per the
Comn-^^^^oW^ usual audit RFPs. Further, FirstEnergy ^oin^
out that the draft ^ep^ does not represent any conclusion,
mulfi, or ^^^^^endatianq because it is a draft. F^stEnergy
fmthex notes ^^^ once ^ report was firol, OCC had all
access to it and was able to intaview and cross-examine the
pnn^^^ ^uchtcaro Fa^tEn^rgy next- argues that ^^^s
arg,zrnent that the Commission violated R.C. 4903.09 by not
relying on information in the draft repc; t is nonsense, as the
statute does not ^^quire the ^oinmission to rely on any
certam evidence in its findings, and particularly not
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^^^^^^ contained in a draft ^^ was not ^tro^^^ed
1-nto evidence.

(26) The ^^^ranissi€^n finds tMt, although ^^ repeatedly
complains ft^ FirstEneWwas provided ^th a draft of the
^^^er Report prLay to the Exe-+^r Repoit being filed, OCC
acknowledges that the UP expliczti^ provided that a draft
would be provided to F^^ergy for its review ^
^^nfidert^^^ purpe^ses. Indeed^ the ^^^^^^ notes that
the RFP specified ^.^t syWh^ Companies shall' s^^gently
review the draft audit ^^^^^ for the pres'ence of
irdornaaton deemed to be confidentiaL and s:FA wor'-k with
the auditor(s) to ^ssuze that such ^emia#ion is t-eated
appropriately in the report(s)," Entry gam ISb 2012), RFP at
5. N^ver"ess9 ^^ cl^ that ^hstE^^^^ review of the
^^ Exeter Report went beyond the scope of the RFP
because it requested sub^^^^e modificadcans and that the
draft Exeter Report had r^^^nded eat.^^ co=^ion
^isaUo^ ^^^^^^ recovery of ^^ priced above ^^^^
recommendation which did not appear in the fin.1. Exeter
Report-and ffi^ Commission erred zn .^^^ to ^^id^
^ ^cmmendatiorL Initiaflya the Commission notes that,
for whatever reason, the auditor chose not to make this
recommendation ^ the ^ Exeter Report; consequently,
the Commission does not ^^^der this to be a conclu^..^+rn or
recommendation of the YAG.Ldi&3f.6.a Further, the 'tr23mmissii.ln

notes ftt the RFP expressly provided that ""[pleither the
Comn'tissioxL nor its Staff shaU be bound by the auditor's

conclusions or recommendations." Entry Gan. 18,2012), RFP
at 2. Thus, even ^ the ^ecommeidatican in the dr^..^ Exeter
Report appeared Ln the final Exeter Repmt the Commission
^^ not ^u-n.^ to ar-cept the ^^^^^^^^^
^onseq'ae.^tlyY the ^^^^on finds ^^ ^^ hm
demo^^^^d no error and the ^mmis^ion. denies the
application for rehearing on these grounds.

Ac3^^^^tion of Credit

(27) In its ap^^^caflon for aehe^rin& I^S Energy seeks
modification of the Order c^^^ with respect to the ^^^ in
w.h€^ h. the credit, or refimdy wiJi be administered.
^^S Energy argues that the Order is unreasonable and
unla.wfW because, given the amount of the refund and
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dsnm_--ished r^umber of standard service offer ^tomers in
Firsffiner^^ tmmtoqq the refund -ma^ skew the przce^Atow
comp^^^ ^^^^ could delay a consum^s interest in
ch.^sirt^ a competitive supplier, adversely affecting the
cx^^^opn-ten^ of the ^ompedtave mu1et, . Furfn^^ IGS
^^^^^ ^^nt-r^^s that the Order is ^^^^smiab3.e and
^^^ ^ ^ the rehm^ wfll be given ^^u,&,h Rider
AEF, so that ^Wmm Who remved standard service in
2011, but are now ^^^^^^ ^ be excluded ,^^m tite
benefit- of the re.'mdo CCSrsequently, IGS EnerU requests
^^ the Corrmission requirp- that the r^^ be givs to aR
distxab,€tior~ customers of F^,^.Energy; or, i^ the alternative,
that ^^^^^^ identify which ^^^^^^ paid Rider AER
when relevant and issue those customers a refund,
regardless of whether they are now ^hopping.

In its ^^^^^^^ contra IGS En^^^ application for
reh^^^ ^^sttEner^ argues ^^ the manner of refunding
^iscumd by ^^^ Energy is moot because ^^^gy
proved that it was pmdent in all .^^ ^^luses, ^^wever,
^^stEner^ argues that6 even d IGS Energy^ argument was
not moot, its argument about ^^^^ is ^awful or
^^^onable. ^^^^ ^^tEnerU argues that I^S
Enere^ suggestion du# aR distribution ^tomers receive a
refurui violates R.C. 4928.64(E)F which pxovzdes ffiat aU cost
incurred for compliance with ZC 4928.64 shaLl be paid by
^^^^pin^ ^^^onieso ^^^iti^^^^ FirstEnergy points
out that tMs method would dfl^te the amount of ffie refund
received by any customer who paid Rider AER rates and
remams n^^^^ppmg, Furffierm F^^Energjr zxgu^^ that
^^^ Energy's concerns related to competition m premature
because the ^^^^^^ion must first determine whether there
should be a refund, and the ^omn.assion should not fepJ
^ompeRed to resolve refunding iwues untfl a final am^^^^ of
refund is ^^^bUshec^.

In its memorandum contra I€^ Eneres application for
^^hearzn^ ^^^ contends that ^^^ Energy is hvor^^ that
the ordered .r^^^ ^^ affect the pziceAto-com^arc ^^
argues that, ff the disaff^^^^^ is aedited back to ^tomer^
^^g Lhe rid^ ^ current rate design, the pri^^^to-c€^^^^e
will be unaffected because ^:^ae er^^^ will appear as a
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separate entry on customers' ^^^^ i-t^^ as a discount to the
pn^e per kil^^^tt-h^^ (kWh)4 Further, although '^GS
Hnerrgy ^^ propowd that tim Comnmsmon W^^
^^^^^^^ ^^ paid, fox the RECs and direct^^ refund them,
regardless of whether they are now ^hkopprn& ^C points
out that it may be chaiden^^ to ^^lern^^ ^^^^^^ this
plan. Ar^ditionaUy4 OCC points out that l.^ ^eres
a5^mate plan to rd-und ^^ dol^^ to aD ca^^^^s would
z^ppr^^^^^y ft-f^nd the refund to a luge cI^ of
customers, many of whom paid none of t-6x di^owed
costs. FLiaUy, ^^ contends that the ^mmissza^.^, should
dism^^^ IGS Energy's assertion ftt customers should w^
^^^^ the option of a standard offer, because it is not an issue
in this case.

In its nimn^randum contra IGS Eneres application for
^ehearin^ OEG contera^ that the Commission should reject
IGS Energy"s x^^ornmer^^atioxs because IGS Energy has not
^^eviousl^ raised the issue of implementaffim of the refund;
because I^S Energy's suggestion that the refund be
^^^Wd to all custamen in FirstEnergy's ^^^^
^^Wdless of shopping statupd would unjustly enrich
shopping customm; and because ^^^fifying ^pecific
customers to d^tmnin^ who ^d the REC costs to be
^^^ would be extremely onerous. ^^^^ OEG ^^^
that IGS ^^ere^ ^^ regarding the impact ^n the price-
to-compare ^^ to ^^^^e that ft-stEr4rgy'^ ^^rudent
REC purchases previously distorted the price-to-compare in
^^^ ^^^^ favor, OEG ^^^^ that, if the Comrrdssion
wishes to ndni.^^ the impact of the refund on the ^ce-to-
compare, i^ should order FirstEnergy to refund the mcmey
over a brief period of time, such as in one quarterly
^^jusbnent

In its memonmdum contra IGS Energy's application for
r^^^^& Nucor oxg€^^s that the approaches for reEs:nding
proposed by IGS Energy are umuppo^^ by evidence in the
record, Ms^ specificaUyf Nucor contends that IGS Enexgy
provided no tesfimoa^^ supporting any particular approach
to ^^bution of any refimd. Purffier, Nucor argues ffiat,
although ICS Energy argu^s, that the refund Cou^^ affect the
pri:^^^^^^pare, O=^ is no evidence that even a ^la-h^^^y
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large ^^^^^wance spread over a ^^^^^ smaS number of
nona eno^ping cuAomer^ ^^ ^^^^^^ ^^^^^^ belvmvioro
Furffierx Nu^^r poix.^ out that a distorting affect on the
^^ce^wca^om.^are orc^^^ed that was favorable to IGS En^^gy
w-hen Rad^ ^^ rates were high ^ ^^ and 2011. ^^^^^
faxth^ argues that d^ ^neres proposed alternatives are
^ak or ^^^kaNee

(28) The Commission agrees with the argxa^^nts in the
memarm^ ^^^^ ffiat IGS Energyds prvpr^^ for
distribution of ffie credit would undercompensate curmrz^
SSO ^tome^ or wuuld be ac^^^^tively burdensome
and unwoTkab1e. As pointed out by Nucor, ffie real:;ty of
utility is that B:0.S.Ws often must idRd.^4 R^^.li. costs

^^ YYa^i.^. not cause
M1.3'

themselves, as i^. is impossible
pay

precisely
match up costs w,ffi b-pedfi^ customers when ^^^^^
routinely enter and leave the ^stem. ConsequeWdy6 the
^^^^^^^ declines to ^^^ its ora^^ that the
disallowances be credited to ^^^s thraugh an
adjustment to ^der AER. Fur6ter, to the extent that
ad,mi,^^^^^ of the cre€^^ was unclear under the Order,
the C5l.6 4.ssi5/&6 chGJ4&lLk6T ffia{. the Ys,k'bd8t i^-0,G'A5AA+W1 be

administered according to Rider AER's current rate d^^gn.
As a result, the credit should appear as a sin^e lixx^item
credit to Rider AER over three mon^^ ^^ cycJesb which
appears as a separate entry on custorneze bills, not as a
discount to the pTi^e per kWh^ Consequently, ^^
^^nur.issaon finds that da-tof. hkon of the pri^to-corn^are
wffi not occur.

AEP OMo"s Intervention

(29) lr. itr, application for ^^earin& AEP Ohio argues that the
CDwmission erred in denying AEP Ohxes inWvention in
^ ^^^^^ More ^^caUym AEP Ohio argues that it
wasKOaT delayed in K riLS'd'A G,g for AR [teF. YeA'Atib..ln due to AvxbencJ'6 O b

redactions for confidentiality and delayed filing of
documents in the docket, and that the Environmental
Giox^^ and OC^ support the interrention. of AEP ^,?ldeo
Further, AEF Ohio repeats the argument in its motion for
leave to intervene that i6 believes it can share with the

Commission b6.o-^ own experience XJLK. seeking to comply with

s^^ w^ates r^. order to assist the Commission in

M36-
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deter,^.^.^ the keasonab^^ess of the ^^^^' p^sitiors iin
this p.^^eding,

Additi^^^^ AEP ^^^ ^ra^s ffiat t^^^ Order is
unreasonable ^ ^^hil because the Commissior^ failed
to reopen the ^roceedings to ^^^^dex addationl evidence
that coWd have been provided by AEP OWa. More
specifically, ^^ Okd^ contends that there are 'gaps in the
record" and that AEP O1do cam .£iU these gaps by sharing its
own expen^^^ ^th the AEPS beenchmar;^, and ffiat t^
^br=^^^ was not provided ^^her as there was no
indication that there wen mdust^ ^wues in question where
^e prudmce of the expe€dituTes would be ^ issue.

in its m.ers^^^^ contra, First2nergy asserts t&t the
Ca^^ssion. ' p^^^ly denied AEP Ohio's modon to
intervene, pointing out tiig AEP Ohio has Med bo meet the
requirements of RC 4903.10, as it must because it is not a
paM to flu-'s case. ^^^ FirstEnergy amerts that AEP Ohio
^^ has not me the standard. for late intervention because it
has given no reaso^^^^ excuse for its lack of timeliness,
there are no ^^^^^^^^ ^^^stames ffiat ^wtify late
mtervention, there is no real and substan^ ^i-erest, and
'^e is no ^usHfication for reopening proceedings at this late
date.

(30) The ConLmissia^ ^ds that AEP Olio has presm^ no
argument in support of its motion to intervene and reopen
the proceedings that was not already raised and addressed
ki qte Order. ^ ^e OrderP the Comn-xissia^n found ttwt
AEFOhids =Aion to intervene should be denied because
AEP Oh.eds motion to intervene was Med 220 days after the
deadline to intervene and p^^ent^ no ^^^^dir^
dreumstances. FurtherX the Czszaa=ssfon fotmd that the
m^on to reopen the proceedings should be denied because
AEP Ohio fafled to set .^^rffi why any additional evidence
^^d not, with reasorabIe diligence, have been presented
earlier in this proceeding> Order at 7-& A^^^dk4yy, tthe
Cox^^ss1€^^ firids that AEP Ola.o^s mcdon for rehearing on
^^^ grounds should be denied.

mS7A
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^t is6 ^^^^,

-38e

^^^^^^^ ^^ the a^plicat^^ for ^^^^g filed by IGS Energyr ^^
^irsffin^^, &-e ^^vi-rann-wntal Groups, and AEP 01,do are d.einieco it :.^, fuxther9

ORDW-RED§ That ^opi^^ of tham Entry on Rehearing be served upon aU parties of
record.

THE PUBLIC UM'f'fFS Ct^^^^^^ OF OHIO

Lynn Slaby

Asim Z. Haque

MWC/sc

Entered in the Journal
N't'1*__+r ^9r2"^---^__

we.^

Barcy F. ^^^^
^^^

^ ^ M. Beth Trombold



BEFORE

TBE 1^UBL^C UTIJ^nES CO1^:.̂ r1iSSIO2^ OF o^^

In the Miatter of the R^^^^ of the
Alte°ratzve Energy Rider Contained in
the Tariffs of OMo Edison ^ompany9
The Cleveland EecLn^ Mumma^,.̂ .^
Cc^^anyg and The Toledo Edison
Company.

)
)
)
)
)
)

Case ^^^ 11^5201mEL-I^^^

^^^^^^ OPINION ^^ ^OM^^^^ LYNN ^BY

Upon further cransi^^^ation of ^ ^ase^ I would dissent from the majority. I am
convinced ftt Co^^mbus S. Po=r Co. -P^ Pubo Util. Cmaam.,9128 Obao St3d 512,2011-Ohlo-
1788^ ^^edu^^^ us from ^^^^g money to customers ^ the majority lm done here.

^^^^

Entered ^ theicaurnal

^.^. ^ .,.^

z^^

Bercy P. ^cNea1
^etary



I IT C
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fdCbFZtl'M Pf9W = 9€F4 &1F.KEM7JZ RV?:PdUZ ^ Cf..k,'o CLk?AP,^."iF,taC3 447 14.1E90

43.2,• FeZiSBA9S.E::43.2 1 C-470,02 9 2

l7aMC't'2ti47IhtlRM f'm".Y^'+35se-7 9#pe

B4.iR4d7EFC^^PP,33^0^BY5RY,^y9A4

JP296397 Decembcr 1$p 2013
034569w685092

M& Barvy P. McNeal
Director, Office of Adm^^wadon
PubHo U#^^^^ ^^^ssion ^^Ohio
180 ^ Broad Stmet
Co1^bus, OH 43215

Re1 Can No. 11^5201-EL-RDA: In the Matter of the Review of the .^^^^^natN^ Energy
Rider Contained in the Tar^'^ af Ohio E&son Company, M Cleveland Bleefti^
filuminadng Cbmpanya and The Toledo Eduon Company

^ Ms, McNealo

On Dewmber 18, 2013, the Commission issued a ^ewna^ Entry on R^beadu^ denying in
its enfiwty ft Application for R^^^^ filed by Ohio Edison Company, 117he Toledo PALgaan
Company, and °^ ^lmimd ^loctric I11^^^^g Company (coU€^tively "°the CompoWesylo
SaWan 4903.16 of the Ohio Revi^ Code ^vid^^ that a fmal order may be stayed provided
dw, among other thmgs, g`ffi= days ^^e has bem given to the Cormna.ssion„

Il^ ^^^^ hemby nota^ the Cowmdssio^ of their intent to apply to the ^^promo
Court of Ohio for a stay of the ^^^^ pmding appeai. The Companies intend to file a notice of
appeal of the Commission's Opiraon and Order dawd Augmt 7, 201^ and its Second Entry on
R.^^g dated Deamber 18, 2013 and a motion for sfty with the Supreme Court of ^bio on or
after Deceinber 23r 201 1 The Css^issao^ should consider this letter to be the notice required
by Section 4901l6o

^^^ o^,

a`k

= Pwd^ to Case W 11 e5201 -ELnRDR via el^c"nic mail

J!6£2£9OBA3? • 9le4J5°3'6H6a3'i&8 o e4'f;.sZwFYA 3MnaMC} oeG?S'FY3Pi + 6f£U-ISE6.S aC-H3CAG43 C9.Eb'£LA#EY.£ eC33621&£kt11S £.5Re.5.A5

T199$sRi Q F]O:o'.fELIBEjRF 4FRRNKFURT Hfc5£aG ECd?9'fG n tiOLfSl'f?id < IF4*PEPdE a J@DDA£-E L„}hFAOG+i £.05sANGF;t.F:5 • tr71+GaFYFF'i

3dEEk£COCfiTY o C1EL4847 R £uSlLR,X o PkE3SCO'L*.f s iAUf,f£CV4 ^ hlEYA YCSFY6R o p'AC@75 = C't£T58£SFd^T"rtE RCLrA13}E oSAN831ECvG3

Satd £P'A3aNC£=Y3 .SA t̂,r A'R71LS_? n-"W14RO£-3E41 cWL=3'd b•A9.L£'M e 3£P10AFORE aSY4ttQ$Y 9 YA£YE£ YOY6flJ • Ye+nsFldAROT©i+t



This foregoing document was ^^^ctron1cally filed with the Pubt^c UtilMes

Cammission of t^^^o Docketing Information System on

1211812013 5;11;02 ^^

^^

^^^e No(s). 11m5201nEL=RDR

Summary: Letter of Noxification eIectr^^ically filed by MR. DAV6D A KUTIK on ^^^alf of Ohio
Edason Company and The +^levelara^ ^^ectr€c Illum€raatirag Company and The Toledo Edi^on
Company
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nO T'UBLIC L^^^ CO?&XffiT^^ ^ ^^^

^ the Matter of the App^^^^ of ^^^
^^^^ Company, The Cleveland M^^
^^^umLnating Company, and The ToIL-dt^
^disoa^ Coanpany for ^^^^ to ^^^^
a Standard Sexv^^e Cffex ^uant to
Section 4928,Wa Re-visec^ Co&a in the
^^^ of an Mectric Seanity Plam

^
^
^
^
)
^
^

Caw No. 08-935-^^

In txe MatWr of t^ App1,katim of Ohio
Edison Company,-Me Cl^^^ Mectric
lk^^^^^ Company, ard -Me Toledo ^ Case Nos. 09A21-EL-AI"`A
Edison Company for Ap^^^ of Rider } 09-22n^AEM
FUEL and Related .^^ounftg Autho^dty. ^ 09LM^EL-A.^

SBCOND DEM

The ^ommmmor,, comderagg the ewdenm presa-"d m Lhe a'^^e-,entified
apphcafiions, hereby swes its ^^ Wm^n md order m these matbus.

6L.A ^J6 '^60fe34^v

James W. ^^k Azu%ur E. ^^^^ ^k A. ^^^dM Ebony L. MM^^ Fba&=gy
^^^ Company, 76 South Main Street^ Ak=, Ohw m Jones Day, by Damd & Ka.^
North Point, 901 Lakeside Avenue, i^^^^ Ohio 44114-1190, and CAUm, Halter &
Griswold, LLP, by James Fo Lang and Lauxa C. bkBri^^^ 1400 ^Bar& Center, ^
Supenc^^ Avenue, ^^vdmd.^ ^^o 44114, an behalf of ^^^ ^^ Company, I'he
Cleveland Electnc Muumna^^ Company, an].The Toledo Edmn Company.

^^^^^ Cordray, Ok^o A^mey Cienexal, by Duane W. Luckey, Seeldon Ckef, and
Waliiam L. ^^^ Th^um W. McNamee, and John H. Jones, Assistant Attomeys GeraraL
180 East Broad Street, ^^undmu, Ohio 43^.5, on ^^ of the staff of the PUbhc UtiUti^
Commission of C)Wo,

Janine L. ^gd^n-Ostmns^^^^ Ohio ^^^^e& ^^^^, by Jeffxey L. Smafl,
Jacqueline Lake Roberts, Richard C. Reese, -^gory J. Poulosm and Terry Ettm Assistma
Cons9^erd Counsel, 10 West Bmad SuvA Columbus, ^^o 4321543^W,, on bebalf of the
residentol ^^^ ^^^^ of ^^ ^^^^ Company, The Cleveland ^ectric
Mumina^^ ^ornpanyg and The Toledo Ediwn Company.

Thik i^ to ^ertif^ that the i^^^ ^^^^^^ are an
^^^^^^ ^^^ COMP}^^^^ rapro3uction ssf, a case fi1e
a^men^ 4011 ^ in the reguiAm to^^v of busizesod



^^^^^^, et alo m24

&mlunx ^^ & Lowry, by David F. b^ and ^^^ ^ ^^^ 36 Bait Seventh
^^^^ ^^^^e 1510P Cincimati, C^^^ 452OZ on b^^ of Ohio Energy Gmup.

^^^ter, WiUcox & Wbe¢ LLF, by John W: ^endr^^^ Mark S, Ym°^ and Matthw S.
White, 65 East State ^4 Smte 1000, ^^lum^^ Ohio 43215-4233, on WWf of ^
Kr%w ^^panys

Mr-Nms Wallace & Nurlck^ = by Smnuel C. ^^da=o^ Lim Q LkAlister, and
Joseph M. Cluk 21 East ^^^ ^^^ 17th ^^^ ^^^umbes, Obio 4321 54228, on behalf of
^^^^ Energy Users-Ohioe

David C_ an^. Colleen L. Mooney, 231 West ^^ Stree^ F:0e ^^x 1793,
^^^dlay, Ohio ^9-17934 m b^^ of ^^o P^^^s fm Affordable Energy.

B;c^.^dd, P^^^, Ritts & .^tDneq P.C, by Mf^el K. Lavanga ^ ^^tt A^
Stone, 1025 ^^ jeffemm %reeta NeW.4 8th Floor, West Tower, WasHngtm DoC»
20007, on behalf of Nucor Steel ^m hics

M & Royer Co")q LPA, by ^arth E ^oyw°9 33 South Grant Avenue, Columbus, ^
4321593927, and GmT A. Jefferiesa Dominion Resources Servace% ]C^ d 501 Afirdrdak
Stmt, Suite 400, Pimbuzgb$ Famy1^^a 15212-MI7, on behidf of Domini^^ ^eta% kw,

^^^^, sater, 5eym^ & Femep LLF, by M. Howard F+^^ and Sfmphm ^
^^ardm ^^ ^ Gay stme#, cel Y oNo 43216-1008, and Cyndua A. ^^^
Constellation ^^ Group, hw.^ 550 West Wao ` n ^^^ Suite ^^ Chimgo, Muwb

1a an betaU of CozstdTatic^ ^^wETwrgyg Lnc., md Constrlkti^ ^^ C=Mwdf^^^
Group, 1=o

Robmt J. ^^^^^ DL-edor of ta^^ and Steven Beeler, ^^^ ^^r of Ta^,
0,"y of ^evelandF and Scb.o^^^^ Zox & Dunn Co.6 LPA, by ^my I-L Da^
Christopher L Miller, and Andre T, P^^^ 250 West S°reet Columbus, Ob.io 43215, t^n
bdutif of the city of ^^^eland,

Bri^^^^^ Burchette,
Werson Streetd NX.^ 8th
^^^^rce Cc^rpmatimL

Rift & Stmw, PZs by Damon E. X-eno^^, 1025 Thomas
Floor, West TowM Wasbsngtm-4 D.C. 20W7g ce behaff of

Bell & Roy^ Coo, LPA, by oarffi E. gaperm ^ SOutjh C,=t .^^^^^ ^^^^^^ omo
^215-3'^279 and Nolan Moser and Trent A. L'toughertyr 01,do Envj°^^^ C=,T1# 1207

•^^^^^^e'v^ Avenue, Suate 201, Columbus, Ohio ^^^ ^^, an b^.^ of Ohio .
Environmental Co=cfl9
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^kbwd L Sites, 155 East Broad Stva,, 15th ^oorF Columbus, ONt^ ^^V^W208 m
behalf of Ohio Hosotal .^^ationo

The ^gal Aid Society of ^ebnd, by Js^^h P. Meissaer, 1223 ^^^ 6th Street,
€^^^^^^^^ 0%o 44113, on behaf of The Neishbo.^boo^ ^^nmznt^ ^^^ The
Empowerment Center of ^^ber Cleveland, ^^^ ^evduO^ ^^^ ^^verty^
^^^eland Housing Network, and The Connmum for Fair U^hty Rates,

Leshe A. Kovacik, city of Toledo, ^^ Madison Avenue, Suite 100, Toledo Ohio
43604-12I9; lame M. Keiffera Lucas County, 711 Adams StvA 2nd Floor^ Toledo, Ohio
4,3624-16859^ Mush k McAs&amF by Sheilah H. McA^.'^m, ^^ of Ma F 204 West
Wayne ^treet Maumee, Ohio 43537; ^^^^ & Moore, by ^rhm J. BaUe^, cilt of
Northwood, 3401 Wood°^^^^ Rced, Mt^ C^ Toledo, Ohio " 19, Paul S. Gold bug and
hfllip D. Wurster, city of ^^ ^^ Sean= RonA Oregm t^^o 43616; James E.

Moan, city of ^^lvuda„ 4930 Hoi1an1^yl ° Road, Sy1vania, Ohio 435% Leatherman,
^^tzlerm by Paul Skaff, city of Holland, 353 ^ ^^ Fermb=g, Oldo 43551; and
Thmm R. ^yes, Lake To°mhipF 3315 CenbmmW Road, Suite .^ ^ ^^^^^^ ^ldo 4MMp
on behalf of i^^^^ ^^^ Aggregation Groupo

Henry W. Eckhart, 50 West Broad Stmt Suite 2117, Columbus, Ohio 43215, an
behaff of the ^atu,^W Res^urm D e Courwil.

Craig G. Ga^^ ^M K Street, NsW" p ^te 110, W ttsn, D.C. 20I307p ,pn
bdWf Of Na^^^ ^^ Marketas A^smatiorL

VOr/sd Satm Seymur & Peam, ^^ by M. Howard PetiwfE' and S"hen M.
Howard, ^^ East Gay ^^ Columbus, ^^o 43216-1C^^ and Bobby Six*%, 300 West
Wilson Bridge Road, Suite 350, Worffiin^^ okd^ 43085, an bek€aff of ^^^^ MwIV
semcm Inc.

^ W. VoIlman and David A ^^^ 161 South H*h ^ ^^ 2OZ Akrort,
Okuo 443M, on behaff csf the oty of Almor..

Be.^ & Royer Co., LPA, by Langdm D^ Md 33 South Grant Avenue, ^^lum.busp
Ohio 4,1215-39279 and ^^ ^^^^ ^ North ^^ ^^ Columbus, ^^^ ^^^^^
on behalf of Olu^ ^^^^^^^^afaom

Vorys, ^atex°^ Seymour & Pease, LLP, by M. Howard PetTicoff and Stephen M.
Howard, 52 East Gay Street, ^wnbuk Ohio 43216-IMSs on behaf of ^ EneW
Services, L,LC.
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^ailey Ca.vaaier% = by Dane ^ori, 10 West ^roEt^ Street^ Suite 2101Dm ^lumbusm
Oluo 43215-342Z &nd P. baa,.ell Dutton, ^".^ ^^ Power bfa*&t^& h-r,8 700 U^^
Boulevard, ;uno Beacb, Florida ^^, on bdr^ of N^^ Energy ^^^ LLC, FPL
EnergY Pmver Market^& l^^ and ^^ ^^^u Holdinp, LIr, and Czxa Energy - Ohio,
LLCo

Hemy WR Ecsha^^ 50 West Broad 9 Suite 2117, Ccalum`f^^ ^^o 4321.5a ^^
behalf of the Sierra Oubp ^^o Chap9r^

Bricker & ^^er¢ LLpF by GLmm S. ^^r^ 1375 East Nirtffi Sfteet Suite 1500,
Cleveland, ^^a 441I4, and E. Brett Brdt^werdt, 100 South Third St^^^ ^lumbW,
oMo 43215^ on b"f of Northeast, Ohio ^^^ ^^ ^^^^

^^ ^^^^ 280 North High Street, Po0o Box 182383^ ^^lum^^^^ 01-t^^ 43218a
23,93m on behalf of ONc^ Parm Bureau Federatione

^^^^ & EMer,s LLP, by ^y W. Bloonia.eld and '1'^^e UD^nrrA 100 ^^th
Tkzd StreetD Cotumbus, Ohio 43215, on behaV of ^^an Wm^ Energy ^ociatiox°,
Wmd tan ffie W^, and Olao .,^^^

Theodmv S. Robimm 2121 Muffay Avenue, ^^^^^gl-4 Fennsylv ° 15217, on
'1ehalf of Cxta^^rm Power, Inc.

McDermott, WiU & &my, LLF, by Dougks M. Mandno, 2049 Centuy I^.,^.̂ k Easx
Smt^ ^^^ Los Angeksp CW1:f=uv, 90067-3218, and. Grace C Wu°t& 600 nmbeen4h Skreet^
NeW.^ ^^^^^^ D.C F on behalf of ^^ idw St^m East, Lpr SaWs East hwo, I.p,r
M-acysd Tncs, and Brs Whol^^ Club, Inc4

Craig T. Srrl.n^ 2824 Covent^ ^wl, ClevekndF ^^^ 44120, on ^^ of MatmW
Sciences Corporat^^^^

^^^ & Eckler, L^.̂', by ^lem s, Krassen, 1375 East Ninth ftvet, Suite '1SM4
Cleveland, Ohio 44114, and B. Brett ^^^^^^k 100 Stut^ 71&d ^^ COlumbus,
C}^o 43215^ on behalf of ^^^ Schools OY"i^-

McI?ermotte WLU & Emery, LLP, by Dou^ ^ Mancino, 2049 C^tm-f Park East,
Swte 38M Los Angeles, Cahfo^ ^^^^^^^ and Gregory K ^^^^^^ 28 State ^^^
Boston, Nbsmchusetts 02109, on bek^ of Mcwgan ^^y Capital Group, Irc,

Tucker, BU^ & West, LLFf by Nicholas C, York and Erk D. Weldele, 1225
^untmgto-a Centm 41 South 1-hgh ^^ Columbus, ^hto 43215-6197, and Steve Mdbzd,,
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100 ^^lk Squma Suite 201, Cleveland, ^^o 4411% on behaff oi Cmwa of ^^r
Enterpfises.

V^^, Sater, Seymrr^ ^ Pease, ^^, by M. Howard ^^^ and ^pbm K
^^wa-rds 52 Ewt Gay Sued,. ^^umbu^^ Ohio 43216-1008, ca^ behalf of 0.'.o Association of
School ^usinm Offkials,. Ohdo School Boards fdon, ^^i Buckeye Amociat1on of
School ,a^dmmxstzators,

Schotj^e^^ Zox & Dum Coa, Lp,A, by c, T^^ ^oneg4 Owstopher L ' ^ ^
^^^^ H. Dunn, and Andre T. ^^^^ 250 ^^^ ^^^ Columbus, ^^^ 43215, on beW
of Association of Independ^ CbRega and Urdversft^^ of ONO°

Morgan E. ^^^e and Michael R. Bei^^ ^k9ffimV Sm-^ ^ ^, 76 South.
Main ^^^^ Akmqi, Ohio d on behaV of F"^^EneVj Solutie^ Cwp°

Timothy G, i^obeck, 6611 Ridge Road, Panm, Ohio ^IA an belk-df of the dty of
^^na.

QMQU_

T. HISTORY OF PR t.i^

On July 31^ ^^, Ohio Ediwn Company (OL), The Cleveland Electric M ` ftg
C-ompany ^^^, and Tlw Toledo Edison ^ompany. ^ (^oU=hvelyg Firs^^^^ or the
Co^pam^) fded an ap^^^^ for a standard sumce s^^^ (SSO), m ft form of an
e1e;.-^ ^^^elty plan ^^ in wwr+^^ ^^h S . `a^ 4928°143, RWA^'i Code, in Case No°
08-935M^l,fflO (Fint^^^ ESP Cam)° On December 19, 2008¢ ft C 5 ion ^ed an
opinion and order dot ^^^^^^ Fir ,^s prpposW ^ wiffi cmtWn .^^dmW
^^^mquenily, ViistEneW w°tffidrew its ^^^^ation,

On ^^^^ ^,2009$ Phs^^^ ^d an application in ^am Nos ^^ ^^ -BI.-AT^^ ^t.
al (F-ixatEa^^ Rikr FUEL Case), whicb, inter alia, requested approval of a fud rider (Rider
FUEL)^ As proposed by FzaEnecgy, Rider A^ ^^d recover the coM kr power
purchased for ^^^^s receiving generation service for the time pmiod of ^^uwy 1,
2009, ^^ough March 31, ^^^ and costs ^^d after March 31, 2009, wo-ald be
^^^^^^ by the twuIts of a future conpeta.^e bid paocess, On January 14, ^^ ^
Co^^^^ion issued a finding and order in the FtrstEnergy Rider FUEL ^ ^^^ ^nter nuam
auth^^^^ ^^fflner^ to implement Rider FUEL on a temporary basis until ^^ 31,
2009, In adc^^ort, the £^wnmissi+rn stated ffiat it would cmduct a pra.dency review ct the
costs included in Rider FLIU.
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`^ ^^flo^^ parties have been granted ia^^^^^ ^ the FirstEnffgy ESP ^
and the F^^^naSy Rukr FUEL ^ Ohio Em" ^roup ^^^^^ the ^^ ^^ the Ohio
^^ume& ^^^ ^^^, Kr^^ Company (Ia^^)^ ^^o EnY1rcnw-eaW ^^^
^^^^ Ind^^^ Energy ^^^^^ (^U-0rWo}^ Ohio Paxtr&rs for .^'^^^^ Enwa
(OF^)^ ^^car Steel Manoz^, Inc, (Nm^^), Norffi^^ Ohm ^ ^tm C^^^
(NOAC); ^onste1ladoa^ ^ew^^ and CoxsteEs#oa^ ^^^ ^^^ities C^rou^, hxs
(^^^^^on), I^miirdan ^^, hwk (Dozdnlon); Ohio ^^^ital Amdaiion (OHA);
Neighbcs^^ood Env^onme°^^ ^iti^ The Hmpowennen^ Center of ^^ter a^^^^
^^^ ^^^^^^s A^anst F^^^^ clev^ ^^^^ ^et%-orks and ^ ^^^^^
for Fau €J'^^ ^^ (^tzo-m" C " °on)9 Nat= Resot^^ ^^^ ^^ ^^^
Si^a, aub^ Natona1 Energy Market= Association ^^^; lIn,^^^ Enaff ^^^, IM
(imbegrys)a Direct EnerU ^^cesr LIZ (Dfre^t B =-^;#^ d1ty of Akron (Akron)a CN-o
hba^^^cture& A&%xnia°^on, ^%()MA^^ ^ ra E-mgy Rwurces, LLC, FM Energy Power
^ketm& LLC, Gexa Rmrgy ^^^, LLC, and Gexa ^^^ ^ ^^^ LLC (NextEM)$
city of ^^^and (Cleveland); ^^^^^ ^^^ ^^^^ Energy ^^ ^^^^^ ^^^
^^ Bureau -Federa^^ ^^^^; Ammic^n Wmd Kne -w Amodation, Wmd an the W^,
an6JE Ohw Advance ErmU (X3LYPiiEA^^^OW^OAL^p' '+ecit=$ CE^^^ br- (00-un Power)g

Ornm^^^^ ^^^^^^^ (anm€^^^)^ ^atenal Sciences ^^^^^^on (Material Sciatm)9
^^o Schools Cou=d ^Qgq ^w-=I of ^^^ ^^^^^ ^^^ ^ ^ ^^
Capital Group ^^^^ ^^ ^^ ^^^ East, LP, Sards East, Inc- MaWs, I=,, md B,^^s
Wholesale Club, Inc. (^^erdaI Group); ONo ,^^^tim of ^ol Budnew ^dab,
Ohio School Boards Association, ^°,^ Buckeye ^^ati^. of Sdwol Administrators
(OASBO^^BA/^ASA)^ ^e Association of Wependent Colleges and Univemxties of
OW.^ (AIC''^O)x city of ^ar= (Farnvi)^ and ^^^^^^^ %lufl€^ ^orp- (PES).

On February 19, M, Fzrabwgy filet an amended applkation in the FiWEMrSy
ESP CaseF with an aftched stipulation and ^ommendataOn (zd7wulati0n)e wbicte ^ fD^
vi St^^^d ESPs The ^^^^ was also filed in the ^^^^^^^ ^^ FUEL Caw9 The
^tip^^^tin^ parties recornmended that the Co e ° ioz°^ act, by I^^ ^ ^^ on 'th^
^irm^ed term ESP 'r.^t is corWa*d wi^^ the ^^ ^^^iws set €wth m the
^bpuiafican, ^e mtez°^ ^rovisiors m delineated in Secbm I of the ^^^^ and ^
effective prior to June 1, ^ (^^^, Secliam Av1, A-?, A.3a ^ ^ and ^ as weR as Sectim
A,12), ^^ennmx the ^^^^ ^^^ MLMMcted that the C " xon et bY
March 25,2009, on the x^maLning prc^^^^ of ffie stapulati^rL

By entry issued Fef)rUSry 19g ^^ the ^tbDrne,^ WWAh-M6 ini^ ^^^ agreed with ^^
stipulating parties that the provW^ ^ farth in Smtiom A.1, A°2, A°3 AA and I of the
stipulation (ber^^^r these provisicm wffi be ^^^^ to as ^ ^^ providons)b
which relate to Fi^^nerWs intmim p:a^cm-ement of power, as ^^ as the pmdercy
review rnandated by the Caimrdssion'^ ^anuwrr 14, 2DO99 order in *e Fa^^nagy Rider
FUEZ, ^^ ^ho-uld be considered expeditiously. With regard to the Gener^^ ^^^
^^^^^^^^^^e Mider ps^posal set forth in Section A.12 of the stipulation, as weg m aU
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^^g matters addrewd in the amended application and stipulatir^^ the a^^
^^er found that the hearing on t,bcwe maftas si^^^ ^^^w a sabwqu+^ procedural
sched.u':.eo ^y tW^ sam^ entry, ^ atbwa^^ ^xamhia dimetted ^^&mgy to p^^ ^^e
Of t^ ^^ ^denba-ry h&ubgsp FLrst^rgy provided the ^^^ite pmya of pubbcation
(Co, Ex, IM),

The eviderMary heaftg ad ^^ the ^^^^ ^^^^^ns o-f the stipula^'zon
commenced on February 25,^ 2W9. At the ^earin& the ^^^^ ^^^ers detam*§ed thet^
dw F^^^^^ergy ESP Caw and ffie arstEneW Rider FUR ^ ^hould be ^^^^^ated.
Furtbermorep at the .^earin& the pardes submitted a ^upg^^^ntal stzpulation ot. HY. IM)a
The ^^^^^^^stip^^^^n was sip+ed by CE, TE, ^Z ftf^ OCCz .^^hf^^ OEG,
OHA, OFAEs Akmz^ ^ ^ue-ora ^^^^^ ^^^, Material ^^ces,, C3h" ^^,
OEC, 1°a^^PHC9 ^OA^ ^^^^ Coaticna ^uca^ Ccamfry^ FHSp AI^^^ NRDC, Sierra
Ou.b9 ^ity of T^led^, NextEia, MSCGd ^^^^C6BA/BAC-X Conmercsa.l Group, Parma,
AWF,Aj%IOW/O, ^, and. Ca.^ Power, On March 3k 2009a Direct Energy and Integ"
filed a letter sta^^g that they wiU not op^se the sup^^^^^l-,ftpuladore< By ^^ ^cond
finding and order Wued ^^ 4, 2009, in '^ cases, the ^^aim found dat ^
limited ^ ^ cantaned in ft intaim provisimis of ^ ^^^^ as suppl.emented,
were nawnable and. ^^ould be adopteV

The evidentiory heumg ad.drm^ the remainmg prr^^oris of the sti.p^^^^s as
supplemented^ ^as held on Much 11® 2009. Since the intmim p^^^^imw cfi the Wp^^^n
were approved m our h4amh 4, 2009, order, the purpose of t^ swand apardon and order
is foz the Comma.ssion to conaide^ the renuih*s.;^ p^^^ agm^d to by the ^igrAftry
partiesa

13. ^^^^ION

A. Aj2pEica1aI^ ^w

Chapter ^^ of the Reviwd Code pr€^^^ an hitegrated system of regulation in
which specific provisions were designed to advance state p^^^^ ^f emuring aaem to
adequate, reliable, and ^eamnably pzz°aced eiectri^ service in the context of si^^^
^^^noniir, and ^vimmm^^W dv' es4 In considering these cases, the ConurisWon is
cognizant of the challenges facing ^Noam and the ^^^^ power bd^^^ and is guided
by the policies of ^ state as ^^^hed by the Ge=a.t Assembly in Secd^ 4928of^^
Revised Code, as amended by 90 M

x The Cammisdon ra^bm th^^ ^ ammundem d¢^tW on Mar& 19,, ^^ OEG and Flaftwgy
^^ ^t motMrag in ^stkmkfta,t^clmding tbo pmvisiom 36-37 ^^ wUpukWn
is intmded bD affect ffie rigats of the pudw ^^^ ^^^ to ^ ^^plkaton for rehemirg or an appw1 of
^ CommftsaWs decWAm in Cue Nm 07-U55-EL-CSSa 0&67 &,rj^ as^ W254- .
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In addita^ ^^ 221 anwnd^^ ^^ 4928<14, ^^d Code, wbich now pr^^^^
^^, be ° n° g on Jan^ary 1, 2009, efectLic ut^itks xr€^ provide cwbome-ra with^ ^^
^onkatkq of either a market rat^ offer ^^) or an ESPy The SSO is to ^e as t^ dectrk
r^^iWs default SSU Section 4923"143, Revised Code, mts out the req " ts f^ m USPk
Section 4928914^^^^^^^, Revised Code, ^Mdes dot the Comn-imlon is requkvd to
de€^^^ ^^^r the ESPF .^^^ its pn^ing and aR Ww t^ ^ ^Atie^,
including ^^als and futze recovery of de`+rrals, Is more fav,c^^^^ in ft a^ ^te as
cox^pared tca the expected rawlts ftt wa^^d otherw^ge apply ^der an TMROo

B. ^

Purs-aar„t to the ^^^^^erwz^ ^^^^^ the parties agree to ^ ol' the tmms and
conditiom of the ^pu`iat^^ ^ on ^ebmary 19, MMm subjed tu omd hvlu^^ ceftin
^peafied additioma, m mdons^ and ^larKI"hom to the ^^^^^ ^^, 2049, ShPi^^^
^^ sttpula:^^n Is quite de&a1d;, dwefc^, ffie .^^ffo^ is a ^^^ sunur^^ of the nvj^^
^^ovisi^ ^ntairted in the atips^^m as sugplemenWs and is ^t intmded to ^^PfAnt
the art°.W la:.^.^re conWnedl in the stipu&tlon:

(1) The tenn of the SHpulated ^ ^^ ^prfl 18 2009, to May 31® 2011
(jt" Exv 100 at 44)9

(2) For June 1p 2Mm ^mgh May 31, Mll^ ^^ ^era^^ ^s
will be d+^ ^ by a desc^ding-dca fornat ^^^^^
bid ^^^^ (^OP). In t^ ^^^ the Companies ^ ^^ to
pr^m on a slice of system basis, 100 pexmt of the a ;^
wholesale ^^ ^^^^ ^^ ^ sup^^^ The ^^^ will be
conducted by an independent ^^d mam^^ CRA interm^^
(A.)e The biddk^ wM occur for a single tw^^^ product
and t^ ^ ^^ be a load cap fw bxddene FES may
part Lcipa7e wix3:+ma.t :lama.t^^on. CRA will ^lect the vezml^
bidder(s), but the ^^^^^ion ^^ Mad the readt^ ^^^ 48
hou^ of ^.e auction conclusion (id, at &9)"

(3) ^^^^^^^ June 1, 2009, the Commission ^ have the
option of ^^^^^ ^ ^^tion pricm multing ffom the CBP
m ^t amount not to exceed, in the aggregate for aU thm
compargeo, $300 nWlgaza in 2W9a ,^^^n in 2€10^ ^^ $200
^^^^ in 26116 provided the Companies have the ability to
finance the additional fand& Pmr3^^ power ^^^ equal to
tne ammnts constituting the ^^^^ daco=t ^ be defened
and esx^^^d frmugh a ridera Recovery of the accu:mulated
phase-zn deferrals, including carrying ^^^, wiU commAnce
an June 1, 2011, through an unavoidable charge to aU
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^^^^^ ^^^^^ to ^^ ^^^^^^ agg%%mfim
cust^^ ^^^twith Secdon 4M°20(l)^^ Revised Cod^^ ^
^ ^omp^my+^^^ ^ ^^ the phase-in has been ^^^^mized,
The ^^uge wiU not exceed wr^ ^^ and will be ^^^
^^^^^^^ or ^^^ frequently ^ ^^^^ to ^^^ ^^lete
recorexy (Id. at 9-10),

(4) Tbm wiU be no mhftarn stay for raia^ential and smag
^omm^^ ^on-aggre,^^^ ^^^ (Id° at 10)<

(5) There ^ be no rate st"mtaon dwges auting June 1, 20ID9
(14°)°

(6) Urdess ot^^^ noted z^ the stpikhor, WH gamation rates
for the ^pulated ^ period are ^vdd^^^e and fluxe am no
shopping credit caps (U)e .

(7) Renewable energy resource r^^^emnts for ,^^^ 1, ^^^
^^ May 31, ^^, wiU be nwt by using a ^mte request
for propoW (RFP) proem to obWn renewab1e enwU credits
(REC), An avoidable genemtim ^^^ ^ ^^vm ^ a
^^^^ ^^^ the prudently m=red costs of ^ ^^ts
pu^iuant to Section 492B>^ ^ged Codeg including the cost
^^^^^ ^^^^^^^og ciw^es on any
unrecovered balances, ^ud^g wcumulated deferred siterest
(Id.10-1,1)°

(8) The Companies wflt work with ^^^^ ^igMtOrY p8rdeR !D
include a residential REC pmr^e program by June 30, 2009,
ftt will be available d ° the ESP pwiod. If a cormmr
inquires about the ins ° n oE.^^^ ^^ generation,
the Compam^ wiU mAe 13 83L^^^on on it r^ ^^

^^^^^^ and ^^ REC ^^^^ ^rogran a^^le to
the ^mumerr. ^The cosis of ,.e RPiCs wgl be t^^^d dwougb
the maewab^ energy r°.der at. Exe 101 at 9)°

-9-

(9) Any ^^^ver of the alt^^^e mmgy resource req^^^^
shall be ^^^ to those ^^ idenUfl^ in Secd^ ^928°64q
Revised Code (It. Ex° 100 at 11)°

(10) ^ rate design ^^^ be as proposed by the Companies ^ their
application for an MRO, Case No° ^^EI-PSSO (Fi^^^neW
.I^O Cae)9 with the foflowing madi&atf0me
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(a) The avwage mte y m for the pertiod of ^ to
2009 ^^^^ from ^^ ^^ for ^^^^ on
Rate (37°,, Private Outdoor Ughtimg, Traffic
.E.igh.fL3.i:.F& ana Sfteet Rb6Gghtng ratm 9W adaiTt

exceed a ^um^^ ^ ^cem of crne wW one-h^
^^^ ^ ^^ averap ^^ (the cap)
^^^^ in the Co^paWe'p ESPe In ^^^^
the ^^ease -^^ ^ be ^uVIect to the cap, the
iaxrem sha1 include the knpact of Case No. 07-
551R^^^^ (^^^^^xeW Dz^^^n Rak Cm)s
transmission ^^ changes, and ^ ^*atl^
of sp^^ conbwbo

(b) The ^^^^^ Load R^^^^ ^^^ Rider
(1Ud^ ^^) and ^ ^^^ ^W Respc^^
^^^ Rider (Rider OLR)^ ^ proposed in the
Com " & EW and as modified in attachment B
to the ^^^^ation, ^ be ^ppwveda

(c) Generation rates from the ^ ^ be dbcowted
for ^^^^g schoob by 8,6% percent to match
the discount ^^^ ^-om the Fx^^Enrly
Disb_apubon .^k came

(d) Res°.ti^ tia^ ^ates will be mxclfted ^
reflect the &^^ 500 kilowatt ^^^ ^^^^ blocking
^^posed in the Com " ^'F5P.

(e) As a °^^^ ^^^ ^ogrmn under Section
4.928.66, Revised Codea any revenue ^^^
resWUmg from &e application of the $1a95 per k°VV
^^^^^^e avdit in Rider ELR and 1^^^ OLR
wM be xecor^ as ^ of an unavoidabl^
Demand Side Mamgemen.^ and ^^ ^^^
Rider (Rider D51)o

(f) Any revenue sho^ rwultmg ^m the
app1^^^^^ of (a) ^^^ (d), above, ihall be
recovered .^^ the Gm^^ Service and General
^^ ^^nvxs on an unavoidable bams

1^

Fid^ EDR ^ be r^oncfled quarterly and
allocated on a per company per c1^e basis.
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(Id. at 11m13),

(11) A ^^^^^ ^^ ^^^^^^^ Rider ^ be estabhshed
for the ^ompanim to recover ^^gecldbl^ cosb through May
31, 2009rt as well as =oUecdb^^ costs ^^^equent to May 31,
2009. Effective April 1, 2009, the rider wiU, irdday be sd at the
average rate of s0539 cents per ^^ ^ there is ^ pfase-^m of
gw=afion rates fm SSO castameT`^^ ^^ ^ no gover=WBL%4^

agUegatf^n pmgram elects to pha&--in ^.^'̂°^tion Pxacixx^ then
the n^er sha.l ady apply to generaton and transmission
^^Uac5.Bb^^ costs arising from M cust^^en and ffie .fi,^^
will be ^^^idable6 if is a ^^se-in of ^^^ ^ate% the
rider shaU be una^^^^^^le; however, it wM not apply -to Rate
Gr and Rate GSU customers that am not ^^ of a
govemnimtcd a^^^^ ^^ durcig the penod they
rewive electa^ generation service from a coz^^^^^ retaal
electric service supplier at Ex. 101 at 5-6),

(12) An unavoidable Generation Cost ^^^ndbi^en T^^^p RideT
s1hall be established to reconade the semor^ gerwatican cost
recovery and to recover the difference in the ^^ts paid to
suppliers and ffic anmuntbil.;.ed to ^sWuwxs at Exa 100 at 13).

(13) At least 60 days ^^re the ^ of awtheT Esp that cmwm a

CBP, or an NMOa the mgmta^ ^^ ^^ engage In a
^^laborative prmem (id. at 14)9

(14) The bid prke €^ wkming bidders wiU be ^ taUy
ad;r^.°ted to the extmd ffie Midwest Independent Tr^^gWon
System Op^^^^ hw. (MW) rate for Network intW,^^^n
Tr^^^^^on Service, Sewm Effirimtion Cost A^justrnmt, or
other -namnuket_. ^^^ge-s P-^^roved by ffi^ ^^^
Energy Regplatory ^^^^^^ ^^^^ ^^^ or ^ newly
approved. Retafl rates abaU ^utenut^^ be Austed t^^
Rider GEN (rd.)a

(15) '^^ ^ be a "tribxdon rate fmw until December 31, 2011,
subject to the Wgnificandy excessive ^^^s test ^ , and
cerUi^ odi" factors (1d,,,.

-11M

(16) A Del€^^ Service Improvement Fader ^^der DS4 should be
approved for Apri.11p 2009, through December 31, 2mi^ ^^ the
p=pose of improvmg the overall perfaan=we, Muding
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r^^^ of the d^^^^ ^ystmwo Rider DTI wUL onh
average, be sd at $.^ per kWh (l^ at 15)o

(17) For January 1, 2009, ^^^ December 31, 2011, the
^^panxesq hi ^ aggegate, may defer line extmisic^^ ^,
im1u€^g posbin-sm-r^^ ^ g charge-9y in an anwunt
repr^^^g ffie "e-en°^ ^^^n. what custc=ers would
have paid for line ^^^^^ projects under the Compardese
proposed pro s in the F^^Emrgy ^agnUtb4m R,^^ ^ and
^^ mnounts custor^^ ^ required to pay for Hr^ ^^^^
^nd.er the C+^^am^^'s decigon in ffic Fiz^^Energy D^^^Uthm
Ra#e Case. ^^ ^^^my for the line ^xtemian deferrals shaU
oc= over ^^ years k^^^^^ January 1, 2M2 (Id. at 16-17)A

(18) A rider ^^ be approved to ^^^^^ ^ ^^y hxmn-ed
deferrals for d.^^^n urmli^^e expenses imumd after
December 31, 2008, ancN^^g uncoDmWale experws for
^egulatmT Tr^^^^ Charge gtlq rates, in excem of those
provided for in the Firs#.Encra Dis#nbt,e#im Rate Cam (14 at 17)4

(19) The calculation of the r^ttxm on equity for the si ` cantiy
excessive ean-dng test ^a^l exdud^^ the write-*ff of mgWa#^^
assets due to the ^^lementaticm of #^ SEpulated OPp the
^^ues for Rider DSI,, a reduction ^ equity from any ^^
^^ goodwHp and deferred carrying charges (id.)e

(20) Effective ,j^uw7 1r 2011, an unavoidab^^ Defenvd Distribution
Cost Recovery Rider shaff be ^^^ftahed to recover the post-
M,^^ ^^^ 2007, wwecovered ^^ bOmces ofv d° ,r^^^^n costs
under the rate certainty plan (RCP) in Case No< 05-11^^L,
ATA, defe=ed transition ^ under the electric tc^^tim plan
in Case No. 99-1212-.^^, and ^^ ^xtmision defevals in
Case Noq 011m270ML-CoT (id, at 18).

(21) For June 1, 2009, through May 31, 2011, tram " ori, as
proposed in the ^ompani& MRO, will be pmt of the product
obtained through ^ ^^^ and, except for recorr^ation, the
tr=smisgo°srideT will be set at mo for ^ period (Id. at 19).

(22) An umvoidable Defervd Tr°wmTdssion ^^ Recovery Rider
should be approved. to ^^^ certain defermd incremenW
tram^^on and ar€ci]!^ seTice-reI.ated charges, author^
in Case Nos. 04y1931-EL-,^M and ^ ^^^ EL-ATAP to be

w12-
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recovered du^g the pegod of April 1, ^^ Lhrmgt..
December 31, 2010 (Id.),

^^ Fdiy ° ^ of ^^^ ^c-d RTC ^^^ ^^^^hmtely
$215 ^^^ ^s of May 3h 2009, d'all be ^tten off, ^^^my
of CE16bs Lmmmmg RTC and de#, RTC Mames '^

modified from the procto !nduded in the RCP ^ ^ forth in
the sUpWations ^ ^^ recovery of CEWs RT^ and ^ded
RTC balaraces, any ad.ds.^^^Al ainr^^ collected t^ugh the
RTC dwge dmU be applied to reduce the ^^mad p^a
deferraa, ^t area^^ for CO fzr the 7anuary 1, 2009g t^mg^ P&y
31^ 2009, period, (Id. at 20).

(24) Them wa be no companyWftutded erenry L-ffleiency and
advanced ^^^^ ^^^^^ (AMI) programs ^ part of
the Stipulated ESP (Ids).

(.^) An unavoidable Demand Side Management and Energy
Efficiency ^^^^ ^ ^oposed in the Comp^^ ESP (exdc^^^
smut FM . vl), ^ ^o%r^^ costs mem^^ by the CompaWes
a.'iated with gy eS.O.Ocierxy% peak load ^uction, and

demandmsid^ ^^^^^^ ^^^ (id- at 21).

(26) ^ ^mpanaMes w&3,X develop a propopeW to pursue federal

funds a`Cal$a0.f^e under the Economic Recovery Act ^.t roL^GfaX be

ava^blr^ for ^ g°td investment The ^^r.,e7/ p^s ^ work^k
with ^ignafoty p^m to develop Wffs for ^^^ ^^
indude critical ^^^ ^^^^y and ^ ^e pT!cin& and
consideration of a load ^^^^ ^nmon for Rate GSU and Rate
GFe Recovery ^ ^^^^ ^d investment ^luR be &=a;^h an
univr^^ e rider, Any urtdar or ov^^overy of ^^ by the
^^^^^^ ^^^^^ due to ^^^^^^^ rate stmcWzes
wIl. be pa&wd thTougka via an unavoidable rider an^ allocated
on a voltage difterenhated bame Any load factor ^^^^
^^^^^^^ ^ be ^^^ed ^^ the ^^^ rate schedule by
^^^^^^^^^ demand ^^rges and unavoidable energy credits
(Ide at 21b22)a

(27) A..^ Energy ^^^ncy and Peak Demand (EEP^) Progcom. ^^
be ^tab^hed for the ^^^^ 2009 ^^gh 2Mo On or before
September 1^ 2009, the Companies ^ conduct a r^^ket study
to identffy ^^^ residential, mm^ ^ommemied, and
indusftW ergergy effkiency and peak demand reduction

^13-
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opp b alties. The ^^^ will then ^^^mmwe a
colt^ratEve pr , ^^^^^^ ^d-pwty a+^at=s
wiR implement the programs. The ^^^pardes wiI ^^^
^omxniwian approval of d'4e proposed progmmso In additiosg,.
the Companies ^^^ propose an. ^^^^enden^ ^^^ ^^
^^mhr;strator (M&V ^^^^^^ to establish ^^^^^^ and
verification ^^^ and asoerfidn wheffier the ^^^ have
acNered the ^^ired impact and savinp. I^ ^^ ^^ia^
^^ the ^^ Program ^ be recovered ^^^ the
^^^^^^ ^ ^ and ^^ ^^^ ^^^ (^der
PSE)m as proposed ^ the ESPe ^^^^ that ^^^^ ^
demandw^^^^ or offi^ ^^^^^ mted capebfhties for
sn^ation into the ^^panl& progmm may be exe ° ^^ ^^^
Commission approval, fom ft Cox^pwt& cost ^^^
^^hanis^ Lost., d;sbibution mx^ues associated wM ft
program sMi be ^^vered f^^ ^ ^^^ for a pefiod not
to exceed ^ earlier of the effecd^^ date of the ^mpari^^
^^^^^^^case o^^yews f^^^^^^^^^^^^
Stipulated ESPs 2 i^^^^^ ^^^^ may receive f^
^^^^^ supply from the ^^^^^ or ^ ^^^^^ ^
^lectdc service (CRES) provider. Mercan#^e customers tlv,.t
^onunit, some or ^ of the r^ts from flu* wlf .^ ^
demandmresgr^^^^ eneTSy effwJencyy, or other ^^er-mted
^^^abflitumQ whether exi" ox new, for use by the Cmnpoaies
to ,^^ove the tar,^^ in ^^ 221, may seek approval f^ the
Comudssion for ocemp^^ ^^ Rider DSE at Ex. 100 at 23-W¢
Jt. Exo 101 at 8-9)e

(28) For the Ap^. 1, 2009, deough December 31, 2011, pexaod, the
Com.^es wgl ccntnbute, in aggxegate, $25 ^^ to ^^^
econoa* d^^lopnvmt and ^ob retmfic^^ ft^dudfiw. M5
^'..BAHion for ^rqecrL8 ibJfiem%3.7°d.L by 'b 9MAp $1 miflicm for ^^^^^

^omrn^°s^^ ^^vcho^ prowam ow ffi^,° fuel funde ^^eveLwA
AIaO4 and Toledo ^M ewh have available at least $500,MOp
and cthm municipaht^es wM have avadaUx at Lenf ^200,000
for ^cms^^ development and job development activities; muL
to ^^^ ^^ ^^ ^^tomm in paying ^^ electric b^^, a
fuel fund. ^ be ^^^ ^^g of $2 miition per ywr for
^^ through 2311 (ft .^ ^^ ^t 6-7)o

7 NRDC dm not suppat U* coEwdssn of lost ^^^m for six yem; howeve, for puipam of wMmmtt,
NRDC ^^^ ^^ ^^^ ft provss^on Qt Ex.101 at 9).
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(29) As pToI^^^ in the ^^^^^ ^^^ a ^^ asmab^^
^^^^^^ ^^^ and a Delta Revenue ^^^ ^^^ (Rider
DRR) wiR be liaYaed $^ contracts approved by the
Conmdr^kn dter January 1, 2RF0% on an unavoidable basis.
Rider DRR will imbally be set at ^^^ and ^orunied ^^^y
Ut. Ex° 100 at 3132),

(M) A ^^^^ ^^^^^^^^ Rider DRR for ^^g CE contracts
that con^^^ past ^^^ 31, 2008, ^ be ^^^^^
^^^^^^ ^^ 1, 2DO9p for 100, ^^^ ^ the ^^^^ revenue
^^^ with ^^ ^^^^^^ and these ^^^ ^ be
recovered only ^ CEI ^^^^s (Ida at 32)e

(31) The Companies ^^ swurittw md remver tb& genem#^^
related and ^^^^^^^ ^^^^ ^ ^^^^ charges,
provided such ^n&aUon bw 1^ future ^^ as
compared to Seckion A.6 of the idipuk^orL The recovery
woWd be unavoidable and may not exceed tm yem (Ido)a

(32) Recovery of the 2006 md 2007 deferred fuel ^^^ and
^^^ ^^^ charges m pen^^^ m Case Noa 08-121--EL-
ATA (,^^^^^^ ^^emd ^^i Cogs Cow)r The ^om ° ^
establish an unavoidable rider to recover $10 ^^^ less ftn
the December 31, 8 ^nm of deferred fuel coft indudt^
^^^^g cbwgws Recovey tbroa^ the rkkT wxU be&in
January 1, 2011, for a pai^ of 25 y^ (Ida at 33)9

(33) The Compames vnff cmbnue to offer the Green Resource
p^^w, for Type I ^^^^^ resources in accordance with
Case No, 0&1112-^L-UNC (Id°). •

(34) Effective April 1, 2009, an ^voidab1e per=tage of fncor^e
Pay^^ plan OVP) Ui^^^^^e Rider ^^aU be establisbod. It
wffl be ^^y set at zero and ^^^ quarterly (Id. at 33-
34)°

(3^) PuscI^^d power is c^.,^ fuel .^^ purposm of ^^
recovery (Id, at 34).^

^^^

3 Oluo Csrmumm and ^^vmmmmtA Advmtw (OCEA) ^ ^t Ow pmShm3 power ^^
through the Rpp pro=emenx ^^^ ^^ not amstitute ficel cwtsx ^^ deftned ^ secem
4928.x4S(Q(2)(b)y Rev-;md Code, :^^ purpoeft of r.^t recoverya however, for ^^ of wWement,
OCHA agreed mt to pursue k^ ^e (j&. &^ 101 at 9).
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^^^^ The ^^^ agree that ^^^^ ^ ^^ more ^^^^^^^ ^ the
aggegate as compared to an ^O alternative (Ida)o

(37) If the ^^mMon rs^^^ a phase-in of the Compaxde"
^^^^ ^^ and a ^ariment aggreption group elwft
to ^^-h^ generation costs: each a^^^^^ customer served
by a gce^^^tml a^^ga^on generation supplier ^^^
shall receive a phmmin ^^ equal to the phase-hi credit
approved by the ^^^^n for the ^mpany'^^^ ^
^^^^, fm evey kWh of energy a GAGS ^^^^ ^ a
^^^^^^ ^ ^^ ^^^^^^ the GAGS ^ be
granted, ^ubject to cmtWn provisaorw of the sti^^^ the
^ight to receive fmm the ^omp^^^^^^ a receivable amom^
^^ to the ^^^^ credit ^^^ by the aggreptkm
cusfime^, plus c1^ing ch^gesa any uncol1eC^.^7^^ GAGS
receivables shan be irnduded in the calculation of ^
Genemlaa^ Service ^^^^^^^ ^^^^ ^^^ the Generation
Semce L^^^oRechbl.^ lKider dW^ remam m fuH force '^ ^^
the ^^^^^ ftough^^^ the ^^^in pwi^ and ^^
^^^ ^ Charge and collect the un.^lledib^^ ^^^
^^^ with ^ ^^^ receiv^^^es aLEx. 101 at 2-4)a

(38) The Stipulated ^P is wnditioned upon ^^^rgY reQdving
all necea&..^ FERC approvals at, Ex. 100 at 45),

CR Co^^ation ^t^te%^^tion

Rule 4901m1-M, O1do ,Padmira^trative Code, ^^^^ ^^ to ^onunj&qjon
pxD^^^^^p to enter into a sf^pWation. Althms rwt binding on the Commbsi^ the
^^ of such an ^^een=t ^ accorded suL^stm^.i weight, Cons^^" Counsel vY Pub>
^f"ftil. Comm,m 64 01,jo St,3d 123, at 125 (1992), citing Akr€n v: Puk Utilo Gmmrg 55 Oldo 5t.2d
255 (1978). The sta..^ of review for comis^^g the reasonabler"s of a stipulation hm
been discussed in a number & priorr Cxmnusk+^^ pro^^dinp< (7 €nca..^^ Gas & Eks^c
Go., Case Nos 91-4104-ELA.IR (Aprfl 14,1994)^ Wes#em ,^^^ Te le-phow Cosx Cme No. ^
^^^ ALT (March 30,1994^^ Ohio Edfsr^ ^ , Case Ns^^ 91^^FOR et atF (December
30, 1994 ne u^^^^ issue fcT our consideration is whether the a^ement, which
embodies considerable time and effort by the ^^^^ parties, ^s reasonable and ^^^^
be a^^pbed. ^ consi+^^^^^g dw reasonableness of a stipulation, the Coaatiss^^ ^ used
the following ^teda;

(1) Is the setd'^^t a product of ^ous bargaird^g ammig
capable, knowledgeable partles?
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^^^ Does the se#Hement^ as a packagi-, benefit r^ ^^s and the
ptib1ic interest?

(3) ^^ ^ ^emen^ pwkage violate any ^^^ ^^^^
principle oa ^^^^

The Ohio Supreme Cau-t ^^ endorsed the ^^dwi^^s andysis uft' th^
^^^ to resolve issues in a ^^ ^^^^^ ^ ^^^^^ and public ^ities, Indus
.^^^rgy Consunmas of Ohio Puwr Co" v° Pub. Ufit. Cb?nmo^ ^ Ohio StS3 ^^ (1 994), deing
C^^^umm° Counwl, supra, at 126. The amrt stated in that cam ftt the C ° a.an may
place substanbal wdght on the tmms of a stipulation„ even though t1h^ stipulation does not
bind the ^^^on (id.)a

The Commission finds that ^^ ^^^^^^ as ^^^^^^^^^, In &me cam appem
to be the ^^^^^^ of serious bargaining ammg capable, ^^^^^^^e partim" The
Bi^^ory parties represent diverse interesW imludz^ the ^paniesa ^ ^
aggregators, municipalitiesp competitive sx^pliersg ind^^ ^^mwvq, comm^^
consumers, residential consumers, ^^^^i advocatM and SWE ftrffiu, we ncft
that the signatory parties routinely partidp.^te in ^^^^^ Com-ndasim proceedings and
that counsel for the signatory parS.^ have ^^^ ^xpei,^^ practicing ]^^ the
^omraissicn in utility niaites°s (Co. Ex" 105 at 4-5)°

V^ith ^pect to the ^ond cri^on, the evidence in the record indicates ^^ as a
^ackagep the stipulation, as suppiemented, advan^ the public hter^^ ^^ ^^^^ ^ the
issues raised an thew nm^ without r^^^^ in extem'^^ fitigati^ ^ by ^^dtng for
stable and ^^chctabI^ rates, establmhed by a compeht^ procurement prmess, for
customers during ^ ESP period (Cot Ex, 105 at 8, 14), As agrftd to by the sigm^ry
parties, approval of Rider DSI iLq in recogrdtion of the Coza " B COMMIMMts to
stab°^^ rates tbrou^^ ^^mmb^ 31, 2011, wrs^ over $200 niiUion of RTC recovery,
and rziace a tateJ^^^te investment of not less dw $615 i.^^^ for ^^^ 1, 2009,
through December 31^ 2011 (Jto Ex. 100 at 15)" 'Me sdpulataQrs, as ^^^imented.ff ^rovides
for the creation of a coll^^^^^e before the Mg of any fat'are I^^^ or ^^ which
^^ntarw a CBP for estabHWng generation prim° In addition, the stipuMor4 a
supplemented, provides for the withdrawal of complaints pmxling befme ft C ° ^
related to ^^^^ptibi^ tnrff pravisions (Co. Ex. 105 at 10)e ^^^^ the ESP estabUshed by
the stipulation, as supplemented, con#^^ no n8^^num default service rider or standby
charges, no rate sta^^tion charges cs^^^g June 1, 2CO99 and no ^dnimurn stay for
re-siden#iaA and ^ ^^ercial ^^mers, alI generation ^^^ under the ESP ^ be
avoidable, and ^^e mlI be na shopping credit caps (U at 9)s

Moreover, testimony in the mmrd indica.^ that thme are signifimt additia^rA
benefits for cx^^^^ in the stipulation, as supplemented. ^ the stipulation, as
supplemented, the Csr^pard+^s have comurdites^ $25 miUion crver tbrm ;^^ for econozdc
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dev^^^^^nt. Purther, the sta.pula.^^ ^^ suppleutent^^ prmdes the CmmmLqswn the
flexibility to order ^ phase-€n gmmtion ^,,ces if tim Cotrardsion ^:eb ° ^^ that a
phase-in is necessary, ^^^^^ the stiplatis^^ as ^^^^emen^, w.€^^̂ ^ hww
distribution ^^tes thmugh Dem-mber 31# 2009F at the ^^^ ^^^^^^ in the ,^irstErwW
Dist^^^n Rate Camp ^mept for mn^^ies and ir=eases in taxes. The ^puUtioi), as
supp^emenWF ^^ provides ade.iitioxol benefits to ixxt^^^^^ ^^^ ^oums,
schoolsq ^^^^ffies6 ^ ^^rWn residentW cust a .^^^^^ the stipulation, as
suppa^^ent^ ^tab^sh^ an ^naW eLq.,^^^ ^llaborafi^^^ to ^^^^ energy ^^^y
and ^emand-sis^e management progmms and cmtinues the e ` g grem xeemce
program which allows ^^^^ an ^^^orturdty to p^^^ RECs an a monthly basis (1eL
at 8-9.)_

With ^^^ to the third criterion ^^^^y in the ^ord of these ^^e-wd'm^
^idicat^ that the sti,^^m^, as ^^^emenied, dow uot viob^ any important ^ ttax^
principle or practi^^ (Co. Ex 105 at 7; Staff Ex 103 at 2), However, dw Cm ` °on
believes that a nur^^^^ of ^^^aticr^ to ^m odprWatics^ as ^^^^^^^^ are ^^
before the Comn-dssion ^ find'^^ ^ ^^a&^ meets ^ *kd aTtenox^ ^^t the
^onu-nission notes that the stipulation ^^cvides that '`^^^ ^ Stipulated ^^ is
^^^^^^^ with the ^nmemice^ rules ^ ^^ the ^^^^ request ^^^^^ to the
extent deemed neceseezya and the ^^m-jce^ approval of ^^ Stipulated ESP aball
constitute a wadv^r of any Co ' '^^ ^^ that s mco^^ mth or In con:^ with ^^
provisions of this Stipulated ^P' at. ^ 101 at 35) (emphasis added). The Conurdssion
c1arifi^ ^t this waiver appltes or^^ to nalm in effect on the ^^W of tNs sewnd opinion
and order. S` ' ly¢ cuswmers tlmt seek exampdon frmn Rider 1^ must do so in a
manner r-a^^^^^^t with any rules adopted by the ConwdMa^ pursuant to ^^n 4M.&69
Revised Codeo

Mor^^^^^ the ^pul^^^ as supplemented, contum a number of excluswm from
the calculation of ffie refi-^ ^ equity ^^ ^ SEET at.- Ex. 101 at 17x18). Aldm&h the
Comn-dss^^n will ^^^^exte a ^^^loho^ of ^^^^^ parties to &^% the implementation
of the ^EEL with respect to FirstEnergyg ^ workahap ^: address those aspects of the
SEET which are not ^^^^y dtwuswd ^.^, the ^pulatim as supplamm#ed.

In additi^ the ^^^^ ^^ that the MFD proE.^ to be ^W under the
stiputationg as suppl^^nted$ p^^^des for the ^ of ^^dent thudaparty
^^^^^^^^ ^^ to ^^^^^^ proposed programs erd ^ review whetbff mch
programs ^cideve1 the desired im^^ct and savings (it Ey. 101 at 23w27)e The C ° sion
c1anfies ffiat thw wane ^^^^^ administrator ^ not be used to both ioVienwnt a
proposed program and to review ^^^ such p^^^ ^^^^^ the ^^^ ^^^ and
mvings.
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^^, the C+^^^^^ ^^ that the sfipulaflon^ as supp1^^ ^^ovides dwt
the ^^mp^^ may ^^^^ to sm4^^^ any ^^rwraff^^^^ and ^^^^^^ ^^ated
c^ef^^ and cany^^ ^gees provided that such ^^^^^^ has ^w^ .^^^ ^^b for
c^^^ as compared to a ^^^g wiffi carrying cbargm as provided in Section A.o6, of
the ^^ulatim ^ ^^^^^^ted OL Ex. 101 at 32). 7be Comn-tiwion ^ ^ that ^
^^pam^ ^ be ^uired to provide a demorstrat€on of such cost-savin^ ^ ^ the
^^^^^^^^^^ of the ^^^^ ^^

^^^^^ ^^ wish to ^^^^^ ^ ^^^ ^^ this ^^^^^ bidding ^^
^rcceeds to ^ ^ucce,^^ ^ondmion sw€^^ the Compudes' POLR suppi^ ^^ementso
^ow^vera ^.^ ^^^^^^^^ ^ review the z^emlis e^ ^ ^^^tion aY4 withLn 4B hmm of
the conda^^ of &,e auctaqn, mludi^ weekends and ^^^^, the C i^ may
M^ the results if, ^^^^^^^g a rTmt by t#w indepmde:,a bid mamger or the
ComniissioWs auea^^ ^onitor, fm Comudesiox^ finds that the auction violate^ the
^^^^^^^^e b^^^^ process rules in such a ^^^ as to ^^^^^^ the auction or that the
resWts are incow;^tent with the C€sm^^ion.{^ ^^^tory obligations.

With these ^^ti^^, the Camndwion finds that the stipu1a^ ^
supplemented, does not violate any =. t regWat^ ^^^ies or ^acticesa

However, the ^=mmdon must also consider the ap^^^^bl^ ^^^ ^ for
approval of an ESP as part of our review of whether ft sdpulation, as supp.^^^^
^onfo;^ with Importar^ ^^atory pfinci^les. Secdon 4928a^^^^^^ ^vised Code,
provides that the Cwm*Aon shoWd approve, or modify and approve, an app°^^^ for
an ESP if it ^ ^^ the ESP, ^^ud^^ its pricing and all offi" tems and ^mvitio^^^
including any ^^^ and ^^ ^^ ^^^ of deEar^^ Ls mo^ ^^^^^^e m the
aggregate as compared to the expected results that would ^^^^ ^^^y under Section
4928142F Rei4sed Code. The ^emrd of these proceedings demonstr^^ ^^ ^ Stipulated
ESP is, in fact, more .^^^orab1^ in the ,^^^^^^ 0= the wqmcbed resWts under Section
4928.142p RL-r°^d Code_

^^der the ESP contained in the ^^^^^^ as supplemented, the ratm to be
c°^^^^ customers ^ be ^^^^idwd throush a CBPa ^^ore, the rates in the ESP ^
be ^^vol^ to ^^ ^^^ ^^^^ would be ^^^^ by ^^^^ under ^^
^^^.142a R^^ Code (Cm &, 105 at 10, 11). However, ^^^^^erU vaitnm BIank and
Staff witness ^^ both ^^^ that ffie addiflora1. benefits ^nt&ined in ^.^ atipulatiora^
as ^^^^^^^^^^^, nuikes ffie ESP more favorable ^ the a^^^ ^^^ the ^^^ ^ts
under Section ^928>1^ Revised Code (Ca, Exo 105 at 11p13* Staff Ex< 103 at 2-6)q

Fi^tEnergy wi^ BlwLk notes ^^ an MRO would be ^^^ ^^ to a
detm^na.tio^ of the ^ pfitw and would not provide any ada^^^^ ^^ to
^^umm, On the other hand, the ^ ccntained in the stiv,&^^m as sup^kmnted
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ccatah-a aclditicsxal quan#itative adv&utages for ^^^m=w, W. 131ank testified that his
^^^s shows these " m °ts to be nearly $100 ud"aon .^ no ^^^ ^ authorLud by the
^^^sic^ and over $160 nulBr^n if the Ca ° ,on auf^^ the ^iodmum defertak
contained f„^ the stiputation (CS° Ex. 105 at 11-12; BLvik AtWz..nt 1). ^ ^^^^on, hlr<
Blank testified that the R51^ ^^^^^ the ^^^^ of ^^^ to enter ^^to a ^ ent
S-F m the .faturex wf^^^ would not be ^^^ under Secbon 4923°1^^^ ^^^ Code,

if the Commission appxoved an MRO for the Companies (CoF Ex° 105 at ^^ ^^)^

^^^^^^^^eshfied ^^^e ESP z superi^^^MRO becawe ^^
provides a rczet benefit to customers of rmrl^ $100 =jllzon 5,^,,.̂  By,.° 103 at 3-5)° Further,
hft, Cahaan also na^^ that ffie ESP preserves the option of esiabHsMx^g an ESf^ ^ the
futtue, wbich would ncrt be an opflcn under an ^^ (M at ^^.

7'h^efor^^ based upon the eviterwe in the record in these przceedin^, the
Commission f^^^ ^^ the ESP, including its p ° ° and aU other terms and €ondi^^^
including any deferrals and any future rwovmy of deferrals, is more favorable in the
aggregate as compared to the eqm-ted results that would otherwise apply under SeW€^
4928,142, ^^vind Codee^ ^^^diney4 we find that the sti^^^^^ as stipp s, ted,
should be ^^ptec^^

Finally the Comu;^an notes ^t the Co ° ^^^n is committed to making the
upcoming CBP a success. We wM rmd a 1:^^ number of supplims and a krge quantity
of power offered to achieve "° Therefmqp it iss of greatwt MTwW= ftt the
procurement be designed in such a way as to attract as niany bidders as ^amdble- '^^ CBP
design has several featr^^ which we believe wiU be endciug to bidders.

(a) The CHP features a transparent product definition v^^^h
allows bidders to accurately ^^e their pzoduct. The ^
^^unvnients service ^^ ^^^^ in the ^P is f^flar to
bidders in that it is saMt^^ ^ ^or jurMktio^ such as New
^^^^^ Dela^^^^ ^^ and ^^^^vardao

(b) The CBP features a f^ and ^^^^ ^^s for subtni y
and evaluating bids° ^ bidders ^ ^ informed of a &qle
price for the product and tim have an opportunity to offix to
serve a numbef of ^hwichesQ^ at tMt pzacer

^^^ Bids ^ be judged solely on the basis of price, vAth the
suppI^rs off-erin,^ the ^owwt-cost supply being declared the
wumers° There wiU be no subjective '^on-^^^^^ evaluabon
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(d) To enable the R'^^ ^y," evaluation aU bidders wfll sign the
^^ supply contract with the ^ berm and con&tiors¢
including ^^ ^qubvments,

(e) The toW supply bft sou& is ^^^^ large;
approximbdg 11^^ ^^^^^^ of Peak ^^ must be served,

The procem wflI be m-ordurW for opeuxssF fWmess^
^^^^^ and competifivenew by the ^^^^^^^s
independent mmd^^^ ^mton 1^adfic Company, Inc,^ as ^^^ as
by the auction uw-agere CRA International

An additarA prs^^^on for mppBzzs and ratepayers m t^^ CBP are ^
^ocmtion rules #^^ ewh W+^der must abide by, '1^m rules wgl prevent collusion by
forcing bidders to ^cLue any Fid^^ cmsoordums that they may ^^ In addifl^^ we
^^^ that the impx^^^tatic^^ of the ^P rules by the independent auction ^^^
^^ prevent ^Lpaw^ ^ ^^^entm^ these ^ by ^g the fir^ requirements
product to other ^^^^^ for the express purpose of providing supply In this CBP.

In SUMr the ^MOUSdOn iS COM=tted tD laVing an ^^ faVm irAWPaf8nt and
c-ompetitive solicitation which ^tftacts a larp Yramber of quaWled bi^dw^ ^ dmviore,
^ssu^^ the best deal ^^^^^ for ^^tepayers,

EltM^I-NGSQF FACr ..^^ ^ ^ ^^^ONS OF LAW:

(1) The ^^^^es are public ^^^^ as ^^^^ in Section
4903.0Z Revised Code, and, as szdi, are` ^ubject to the
jurisdiction of this Conurdssi^

(2) On July 31, 2008, FL-stEm,^ filed an application for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On December 19m ^ the ^^^^n issued an op^or, and
order ^^ approved ^^^^s pr^^^ ^ witz cmUln
^^^a-dons, ^^uentlyg Fhw.Energy ^^^^ Its
appli^ation,

(4) On January 9, 2W% FimtErmW fded an ^^ph^afasan in the
FirstEneqy R'^ FUEL ^ ^ues3in,^ approval ^ Rider FW.^
for the time period of Jam2ary 1, 2OC9, through ^arch 31m 2W9o

(5) On January 14, 2009^ the ^o=nissic^ ^oued a findmg and
^^^^ ^ the ^irstEncyri .^^^ FUEL ^ ^^^^rmng
FirstEnergy to implement Rider FUEL untfl :t^^ ^^^ 200%
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(6) The fall^^ ^^ have ^ ^^ ^^^^^ ^ the
Fi^^Ewgy ,^^ ^ and the ,^^^^neW R^ FUEL Cam, OEG8
OCCp Kmgerf OBCs MU-Ohicp OFAE; I^^^or, NOAQ
Cs^^teUti^ ^^^^ OHA; ^^er-s` ^alLHmu ^^Dr-4
Slem 4ao&ubP ^^A htegrpp Din5d ErerU; 8kca^ UM&
b'9!ex$Bw C6 eve,4and, d,'M4c.9A-Fr4 OFBF,b A'fl"1NE,6"8e/WRJF9P/"'a.^AF,

^^O= ^^^^ ^^^^^ ^tx-mal ^^^^, C6Ca ^^
^^^ ^^^^^ Group; ^^^/OSB.^^BAS&- AICUO;
^^^ and FSo

^ On Febnmry 19, 2009, F"rrstEne^gy Med an &-nended
applimliot ^ the FirstErxrgy ESP Camr vAth an ^ ^ ^
^^^^^^ ESR The stipulation ^ also fAed in the F^^^^^^
^^ FUEL Coes

(8) The hearing on the interim ^^^^^^ of ^ stipulation
^^^^nced on Februazy 25, s At the ^^^^ the ^^^^
^^^ ^^^^^ the ^^^^^^^ ESP ^ and ^^
^^^^^ ^^ FUEL CamP and the ^^^^ ^^^ a
supp1^ert1^ adpulation.

(9) The supplemental sfi^tion was Wped by CEI, °^, OE, Staff,
OCCa ^^^^ ^^^ OHA, OPAE, Alaora, OSC8 N^^^^
^^el=4 ^^^ ^taW S;.kenc"g OMA, Kroger, m.+EC£
NO,EWp NOAC, ^w'^ftm^ Coalition, Lucas CountyB FESs
AICUO, NRDC, ^^ Club, city of Tole€io9 NextEra, MS^^
^^^/OSB.Af ^^^^ CommmvW Group, ^^6
AWEA/WOW/OAE, and C9^zen Power. On March 3,2 .l09g
^^ EnerV and InwgTys Med a ^^ stating that ^ wM
not oppose ffie s6pula.iis^ as supplemented.

(10) ^^ ^^ swmd finding and ^^^ ^^ March 4,200% in these
cases, the ^^smcn found that the linii^ ^^ ^^
^^^^^ ^ ^ ^^ ^^^^^ of the ^^^^^^^ as
supplemented, is reasonable and shoWci be acioptedo

(U) `?`^^ evidentiary hearing addressing the renuir.ing pravUimm
of the .^pulatiora, as supptemex^^ was held on March 11,
2OD9n

n22e

(12) The Compmdes9 application in the Fint^^^ ESP ^ was
filed pursuant to Secdon 4928e143m Revised Code, ^^^
^uft^^ the electric ^^^ to file an ^^ as their SSO.
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(13) The ^^ssion fn-d^ ^t the stipulatzona as supp ^^
meets the dree s^^n fw adoption of stig^lations^ ^^
^^ma'Vle, and AoWd,, ffiereforem be ad.crpted.

(14) The proposed ^tipulater3. ^^, mduding its p °^g and &U
other. temm ani. ^^^^^^, induding d^^^ and ^^
recovery of deferral$, is mom favorable in the ^ te an
compamd to Lhe ^pectW resWto that woWd odwrwise apply
under ^^n 4928°14Z Revised Code.

^^^ERo

w23-

- It is, ^^orea

ORDERED, That ffie sup^^^ w sup^^emntedp be adopted and approved.° It ^,
further,

ORDERED, That ffie Companies be authorized to ^^ in fkW form four complete,
printed copies of tariffs oonsistent with this smond apirdon and order§ and to cancel and
withdx^w their superseded tariffse The Companies ^ ^e ow copy In tkds cam docket
and one copy in its TRF d^^ (or rmy make such ^^ electra^^^, as dimvW in Case
No. 06-900-A^^WVR)a The rwwkft two copies dmU be d^ ^ for disWbution to
the Rates and Tariffi4 F a and Watex Division of the Com 9 ` ^^s TJtflffles
L3epartment, It* fan-t^^^^

ORDERED, That the effechve date of the new ^^ shaU be a date not earlier fl=
Aprfl 1, 20Ms or qw date upon which four completet, pr;ftd copies of firml tarafh ate fded
wi th the Coa^^^^^ Whichever date zs later. ^ new tariffs aMB be effecdve for
services rendered on or after such effective dateo It is, fiutba,

ORDERED, ^^ ^ ^^mparues dvE nabfy d^^ ^^^^ of the dwqm
approved by tlds second opinion and order, as ^esaibed ^^ein< It is, furffier,
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OI^^EREDq ^t a copy of ^ ^^^^ ^^^^ and order be served on ^ parties of
^co^^,

THE PLTOT^C UI°^^ ^MWWC?.^ OF OMO

Alm RoSduiber$Cluhmm

-^17

Paul ^^ Cefit^lL-Ula

Valerie A. Lemrrde

CWP/G"/vrm

Entered in the ^ourng
W 2 5

JR^da ^^^ ^

^^^ ^ Roberto

Rene4 J, Jenkins

S=etaxy



BEFORE

THE P^^^ ^ITHE "mn.^MNMION OF OFH£^

In t1he.'NUtba of the App:^um,, of ^^^
^^^^ Company, The Cleveland E^cftk
Itlumina.tm^ ^mpany, and The Toledo
Edison Company for A-ad-mrfty to E- sWalish
a..^^dService Offer Pin-suant to
Section 4428e143^ ^^ Ased Code, in the
^orm of an ^^c Semiity PLwt

^

^

!

^

^
^
^

Czm Noa ^^^^

In the Matter of ^^ ^^Ucati^^ of Ohio
Edison Company, 'I'^e Cl^^land E5.^^
^^^^^^^ Company, a-d The Toledo ^ ^ Nosn 09M21-LTL-ATA
.^^ Company for Approval of Rider 09-22^'^A^
^^^ and Related ^mmmting .^uthadtye ^ ^^^^^^

^ONCUP^^ ^ MRO^ ^^ ALAN^^
^^ ^ ONIMR^^^ ^

Having been ^^W wkh a Stipulation agreed to by (or at ^^t rot opposed by)
^^y aD pardw in ^^eresEW cme6the Cxm=issaon is now conftwmd
diall.enge of deidzng a dfffi^t issue. Having very little expmimm in the cow " e ^ bid
process, we are neva^.^^ ^^^^ the efficacy of the ap^^catica of a cap on the
aa.wcnmt a ^^^ ^^^^^ can ^d upon and acqaixe. Does a load cap make as ^^
would argue'^ ^^^ the absence of a load cap ^^ ^ ^^^^^ of ^^ ^^^^ Having
spent how upon hour cm-& an.^^^ ^^ Issue, we can say mr-qui.^^^ ^^ we ^^
have no ictea.

The bottom line should be a process ftt Wmgs th^ ^^^ ^^^ to ^ustomas, It
^^ that such a price would be directly xelated to the numbeT of p&-zdp,^ that bid
into the auction. On ^ one handi, it can be argued ^t a load cap semb a ^^ ^ ft
a^^^^ is ^^^ about moving ^^^szd in a va.^^ fiLWorL On thp- offia ^^ it
might be axgued ^ffat the bid^ ^ sufficl^m^^ knowledgeable *at an epal number will
show up no matter the load cap. In oflier w^^, ff ^^ we a significant numbeT of
partidpants fti the proema then the load cap ^^y shcxAd not x^^^

' N h a t we do know is that we ^e a s t i p u l a t i ^ n i n front of us that w a s Wgned by a.
significant n^^ of enkifie& Qxw wiDtal^ have to believe that the nio+sua#y of ^em
knowledgeable parfim understood the provision ^t speaks to the Iack of a lindtaftn on
the load ^^ can be bid upon by any one biddez, It should be obvious that the sigutmies
negotiated son^.^g of value for agreeing to set1^ ^^ canx and cIeaiay, wbat fty
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received was rrsm valuable to them fl= what ffiey perceived to be ffie outwme of an
^^^^^n wifth ar without a load cap°

.^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^be
imp^^d by the competitive Indp yet each a^^ to sign m with the understanding ftt,
perhaps ^^e me, it s exceptionally difficW^ to dkewt tlus ar^^^ Given this
^^^^^^ble cs^^^^^cirA, there ^ vntjay no one left to "pmtecr by awddying ^
StpWa^^^ because ei^ indMduaffy or by coun^eL aU mpficaily ap d to the sur^
^ as presented.

A^a fi^^^^^^^^^^^^ spok for all c^our coUea in
expressing as ardently as poWlie our desire for a s^yrmn-d^ ^uc-taom Thb requires nw.xy
qxaUfte x ious bidders, and we ^ do ^ ^. our power to assure that if any party
questi ^ sinc of our intent, we ^^ ^^^ to ^^ aR cox cerm

Alart R. S.`^er Ha °^ ^

Entered in the Journal

MAR 2 5

Rene6 J. j+^^
^etwy



I^ ^e ^&tter of #he App^cati^ ^ Obl^
^^^ ^^^^^ ^ ^^eland ^^
^^^minatin^ Company, and 1'"m Toledo
Edison Company for ,1^^^^^^ to Esta^^
a Standard ^^e Offer ^^^ to
Section ^928°143a Revlsed Code, ^ the
^^^ ^^ an Electric Swurity PImL

TfiE PUBUC i^^ COMbMICaN OF ^^^

^^^^

^
^
^
^
^
^
^

CM ''O° 08-935-E[-SSO

^^ the ^^^ ^^^^^ ^^^^^^^^ of Ohio ^
^^iso^ ^m-np^^^^ The ^elsnd Electric
Ifluwi^^^ ^mpazt^, and The Toledo ^ Cam Nos. ^^ ^ATA
Edison Company for Appmval of Rider 09-54-EL-.^Y1
FUEL and ReIated Accounting ^^uthority° ^ ^ 23-EI^

^^^^^ ^ ^ ^ ^ ^^ ^ ^ ^^^
^^^ ^ CM WIMR̂M&L R-OBUTO

A-U p^^^ ^^uding F° agy, are to be applauded for wccki^ together to
mach a atip^^^ ^^^^ It is d^ ^t considerable ^ and ^^ ^ bem
in^^^ by the signatory pardes„ The concept of blmding a c °fire, bid px^^
(CBP) mto an eimtnc aKunt^ ^^ ^^^ wrvwe offer pursuant to sechm
4928°143, Revised Code, is a mmti^e solution to the semdrfjy intractable ftkmte
^realed when a pubfic utffity^ operai^ ^y vol" its ^tatutmy a^thma,ty, may ^^ a
unmumous s^^ion of the ^^^^^ ^^^^^ ^^^^ ^d ^^ ^wei and junsdxton
to mpem^e and regulate it. Section 4928°143^^^^^^^^ Revised Cade-

'^e the Commission gives subsbmtW wez&ht to stipulations, it is ^ esUblished
that, 9P^ ^^pulation entered by the pardes.. is mer^^ a ^^ ^^ ^e to the
^onmlz^^ion and ^ in no serm .^egAy bindsng upm the c,-,mw°a^Ion° The comu&sion
may take the ^pulat^^ ^ consideration, but must ^^e wbat is just and
reasonable from the evidence presented at the h .' Cmwmm" Counwl v> Pab° M
^mma (1992)m ^ OWo 590d. 123,, 592 N-R2d 1370s When parties are capable,
knowledgeable and stand eq* befmv the C ° sior^ a ^pulation is a ^^^^e
indzcat+^ of the paidesA general ^tWac^ that the jointiy ;^ommen^^ result ^ ^^^
private or collective needs. I5 is not asubstitute, ^^^^vw, for ffie C ° io&sjud&ment
as to the pu^^e intemst, The ^onunissi^^ is ^^^^^ to exercise ^ardere judgment
based on the ^^^^^ ftH^ has been entuste^ ^ hnplemettt, dva re=dbef+t^ ^ and its
^^^^ ^^perttw and ^^^^ion. Mowr^^^^ Pow-er Cot v. Pub. Utalz Comm Mft), 104
Ohio St,3d 571,820 N.K2d 9ZI.
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In ^^of an HSPxthe ba,1^^^^createdby an electric dzWbu^^
utility°s au^^^ to withdraw a Coum^^^ modified and approved ^^ ^^ a
dynam;^c that ^ ^^^^Ile to " < I ^°;^^ no ^semEon that the p^.;^ ne kdeed
capable and ^led^^^^^e 'ou^^ ^^^^ of the utffity's a^^ to ^^^aw8'^ rewaix^^
^^^^ ^^^^y do not p^^ equg ^^^g power in ^g ^ ^cUm before ^^
Cornmissiora. `fhe Cmmftion a^^ ^^der w^^iv an a,^^^ upon btpu].ation ariz^
^^^^^^ ^^^^^^^^^^truly ^^^^^^^^^tr&-,^ mor mmply
the b^^ that they mn ha^ to ^^^ ^^^^ one party, hm t^ gngWar au^,^ to .^^
not only any and Z m.^^ati^ ^^md by ft odw ^udw but ^ ^ Wcd^
mdependent ^^^^ ^ to wha^ ^ ^t and wasm 'Dlea In light of ^ ^^^^^^^
furkh=en.^^^^^^^^^^^^^^^ESP ap^^^^^^^^^^ L'.^
arbiter of what ^ reaso^ble, a paM's v^^^^^ to ^^^ ^^ an ^^c dbtfttion
^^^ ^^plicati^ cara not be ^^^ the ^^ weight due ^ ^^ an ^ ^ ^
^^ the context of othe-, ngul,^^^ ^^workso As suchx ^^ ^nmuWzm m^^t reri^
^^efuny all tmwx, and ^on^itions of ^ ^tipulati€^,

Pumant to Chapter ^^^ Revised Co^^^ Competitive Retail ^^^ ^^ it is
the policy of ^ state to ^^ the ^^^^ to ^^^rrmrs of remnab1y priced mtail.
electric ^^^ ^^age awket access for cost-effwhve supp^^^e m4all ekv3^
^^^^ ensure ^vendty of electricity suppHw =3 suppliers, em ure effirdve cmnpetiSon
in the provision of ^ elecW^ ^^^ by avoidz^ ^tkompel°Itive subddies flowing
fioz^ a noncompetitive ^fl electr^ service to a competitive xetaI elwWc se^^^ ond
^ure ^eta1 elwtrk service cormmnen ^^^^^ against ^^onaMr^ ^^ ^ ^
market deficiencies, and market power. ^^ 4928.02(A)e^^^^^^^4 and ^, Revised
Code. Revised Code Smdo^ 4928o^(^) hnposes an afEnm#^^e e^^gation tu awq out
these pr^^^^, ', e e the public -adhtks coz^^^on ° .^ ^m-e that the policy specified in
secdm 4928o02 of *ge Revsed Code is effecftuftda' It Is kwumbent upm ^^
^^^^si^ ^^un ene I=dta of its au^ontye to ex^m ft^ any ^winc sec-ma#y plan is
consistent with and advances ffie go1kies adopted in Revised Code Section 4928a02. For
this remm it is imp^^^e that the Co- ^^n assem the remn.^^lenew of any CBP 'm
the context of diwe pedcieso

In t^ case, the Commiwion must consider whether them am emential featums of a
^^^^^^ ^^^^^ process ^^ ^ needed to promote ^^^^^ prices, ^^^
market access, emure a s^^^ of suppliers, ^dmc^ competition, and protbmt against
market power but ft^ have not ^ adopted ^. '' the sipulatwrL I believe ^^ a bid
load cap is ^t nich an eam-dial feature. A load cap ^^ ^p- nurr^ ^ perm^^ of
^^^ that any one bidder ^ bid an md wim Fimt^^^ witnesses Brddky A. ^^r
and Dean W. Sta'^ both testLried that a load cap facilitates diversity of Pappli^ (Co. Ex„
102 13; Co. Ex11(r. at 15). In ffie ordy two ^or acdons that this ^^^ion io taken to
apprc^^^ a competitive bid process for ^ ^^^^ of xetall electric supply ^ a
^^wend.^^^ dock ia€^^^ ^w C=unissz^^ ^^ mandated a load ^^^ In ^ ndh* the
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Comx^^^on found that a CBP sh^uld indus^^ at leaA two winning bWders bemuse it
smes to ep:^^ ^ ^^ and ^tes a mme cs^^^^^ ^^^^ctbnw,=kets In the Matter
of f' ^^ ^^^^= of Oh^ts Uson CrtiVany, ^ ^knd ,^^^ ^^^^^^^ Cwqmy a^^
The T^^ Edison ^y fuZ° A al of a Compefitirm Bid ,^^s to Bid Out ^
EL-ctnc Load, Cam Noo ^^371-EI,t^.`^,^ (Octaber 6, .̀, at finding 15) (F^ ^ ^
^371)p .&n the Adat^ of the A^^^tion of Ohio ^^ ^^^, -the aem*nd .^^
Illur^^^^ ^^=y and 77o Toledaa Ediwn CmqwW,^ d of a Q °tke .^^ ^n
for ReWt Ek^^ Load, Caw No. 05-936-HLATA ^^ 25, ^^^^ at ^^g 12) (Fxrst
E-nergy 05-946).'

AdditioxtaU^, the r^ord ^ ^ ^^ estab€^^ ^^ New Jersey h-as a successful
history of ^umlvs^^ retaa^ electric ^^^ using a ^^^^^^ ^^^ ^acdm: In ^^
witnesses could ^dew^^ no ^^^^^ ^^ the-vt New ^^^^ ^^^^^ ^^^^^
^oc=.g electnaty uWmg a deseenAing clock aucfkcm. I^ the h&tL-r of fhe ^^^on of
O,^^ ^chwn Cmpazy; 7We Qv6md Ekdrx filummating Con X and Thz T^ ^mn
^^^^ ^ ^^^ of a Market Rate ^^ ^ ^^^^ ^ Cwq;W^ ^^^ ^^ ^
^fmz&r,^ ^^^ ^^ ^^^^ ^^^^ ^^^^^^ ^^^^^^ Madifxaiiom Aswdakd with
.^^wncOa^^^ ^^ism and Tariffs f^^ ^ration Service9 Case No, 0943&ELASO (Tr, I at
278 ^^^ ^ ^; Trr w at 2Z 91). New jezsep implemmib bid load caps on both a
statewide Wallis and :^^^ each elecuk dis;Wbud*^ utflity9 ^^ ^ Mawr of the P " n of
.^^^ Generation ^^ For ^ Pemd Beginning June 1x 2009, &=U, DeaWon and Order
No. ER06Q5MIG3 New Jersey Ba^ of PubUc Ud^ ^^uezy 20p 20M)e ^ the past, ^
^mnla.sicn has considered the New ^^^ ^^m in egtabhsh",^^ comp^tive
procurement standards for retail electric supply here in Oldos FmtEmrgy (^^^ at
findfng 20,

No reason was offered in the record of this matta to support varying fmm past
Conwissi^ practice in mandating a bid load cap9 It is ^^^ to ^^^^e of any
legatiimte reason for an d^^ distri^^tion company, or for ffat ^^ any PWW to #^
^^ to object to a bid load cap in the CBP, -ihe =wntwvated ^^^ indicem that a
load cap Ad support competftior4 &ai^^ diversity of ^pplien,^ xxidtigate. k^ ^ ^ a
^^^^ ^ fadure t^ ^erfom and protect corzumers from ^ ^^^ of market power.
For aIl of these reasons, a bid load cap ^^^^ ^ ^uded in ^o CUP r^dopted, wa*jn this
ccdero Therefore, while I concur Wxth the rm-aider of ^ stilratic^ and the malodty
opimcna ^ the ^bsmce of a load ^^ I dissent ^ the ^^orfty finding that the
^^^lation is reasonable,

Fxr^tEumv, on ats own ^=d, aso mdudel a mventy-tm pacmt Ud lma^ cap bm *e n+quwt fox
.&m?xW pr'os-`ummmt pzmm that ^ ^ to ^^^ ^^ m dds maVw for en to= beghmmg
Janawy 4, 2MY ^A ending MAy 31, ^. The rem1ts of that P. ^^ ^ ^^ cauffifmtj4
suggest ^t had Pimffxwggy used ^ ^^^ ^^ ^^ ^ ft stpubfted CBPd dw r+^^ ^me
prke would have lsem bigiw.
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^vin^ condaded that a bid load cap ^ ^eamyd I turn rmxt to det^^g the
appxopTiate bid cap level. ^ ^nuWsaian hm p^^^^^ ^Vsed a bid load cap of
b^^ ^^ percent ^ ^s intended to tmt the value of a negc-da^ ^^ ^^^^^ ^^
^^^ ^^^^ 04-137"x. at Fin€^^^ 15; ^^ ^^^^ 05-946 at ^^^^ ^^ New Jersey jinpoom a.
bid load cap of ^^prwdm^^^ U*W-fiv^ ^^eat^de and fifty percent for each
dhstrfm#^^^ company in its CBP to ^.̂  ^^ticity, ^^^^ BGS-FP ^^ction Ruks at
h : mff°bzta Lctiton,comid - '^ ^^
^^^^ ^ ^^ZdfIIn- M 'n=" ^ ^^^m S't^^g Pnwsa ^^dw Tarsutsr and

Staftw-&,.^ Load Cap fia z° the BGSwC7E^ Audi= at ^^^ Lwww^
^^^g =,= se ? ^-23Z° hfin€^^m anr^ ^^^ ^^^^^ ^^,
Tmizehe Targets, ^^^ ^ ^ for ft ^^S-EP A^ctm at
^acdomc^^ En this natter, €:^ ^O is for dw
p^^^ of the ^ loads for dwn"^^^ cowpames^ w1r=h ^.^ wmbnutlon serve a
Vasb ^egim of the State of Oido< Bmd upm t^ ^e=d of t^ ^, the laws we av
enbusted to implement^ ^d ffie expm°imm both here m OYi^ and in New jawya ^ COP
should have a bid load cap of ^ percm^

Even as I urge this result, howeverR I am .^r,hulful tb^.^t such a ^^^adm ^oWd
ergaal^ FixstEnergy to once again rek,d a ° "^ ^

^ .7

Otiryl L. ^^bwto

Entered.^ the Journal
MAR 2 5 2009

Rme6 J. JeWm
Secretary
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TI-M PUMJC UMXrtES COhgvMMC7.^ OF ^MO

^^^ the Matter of the Application of ^^^
Edison ^^^^^^ ^ ^^^ ^^^
^^^^^^^ ^^^^^^ ^^ The Toledo
Edison ^omg^^ for Auth^^ to ^^^
a ^^^^^ ^^e Offer ^^^^^ to
^tion 4928.143, Revised Code, in the
Fanx-a of an Elec^c Secmity Plan°

)
)
)
)
)
)
)

Case No. ^^^EL^M

T^ the MAtter of the App1^cadon of Ohio )
.^^ Company, The ^^^^ Eectrk )
Mun*wfin.^ ^^pan^, and `rre Ulm& ) ^ Nos, ^^-EL-ATA
F4s'^ Company fm Approval of Ridex ) ^^ ^^ ^
FUEL and Related Atcouxt-^^ ^uff-writya ) ^^^^

gwa ^^MG {^_^I^^ ^^
9Q I E&UL A. AND VALEM A.

In Dwember8 the ^irstEna^ Compames withdrew a modified eloMm swunty
plan PT) that provided a bir resOt for the C ie,- and c^um^^ and ^ been
un^-^u;^inously approved by flds Corautw€m The Cmnp^^, ex ° of its statu^
oPtion to ^^dmw ^^ ^^mty for ca^^^^ ^ekmg to` rramge thew° enersy
cca^ft and placed buRinessffi at risk in ^ already difficult ecr^non-de env`^^^mt This
lack of a1ignmen^ ^ween the CompoWes° Interests and the interests of the cuskawn
they serve has Hneit^^ ^ available options for setUng - `^d^rd So-ud" Offer
prices°1

The use of a compe€.^^^ ^^ process (CBP) in an FSP under Secb= 4928.143,
Revised Code, will c.^^te a ^^ of rate ft^^ and ceemin^ to consumms, while
prov^^ an oppm-^^^ to resolve ^ key issues. A-U parda, M: ^^
FirstEnergy, are to be applauded for working together ^ reach ^ ^ st The

^the evmtthe Caxmpa^^or an^^^an n^^^xesd-W ^obtai^^^^^ftm& the
conpetitive bi^d ba,^ ^^ ^ugsc+dzW ^^ tl,& cme, the aI;tmmdve may be ^ ^ ^^ ^ rdy
heavily on f4dwest W eneru and anmuny ser^ mak^ ^hae thwe b acthm a^^
^ordtoriex^ and mf9a^mboxx, The Conimiw= has ^^te m^^ ^^ Sfttmw ^^ 141,
49Me143y ^^ 49M.1,A of %e Rowised Code t^ ^^ ^ ^^ ^^^^^ ^^ ^ resuk ^
pwah^ws of enwgy ww wx.^ ^m m Ow Mdwwt MO nwkew and Emm ehe^^ ^ capmAy
purc.^^ ^d to enwr^ the ^^mdes m opporhuity to eam remars^^k re#urrm
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Com^^n apprec^^ ^ ^ arA effort that ^ ^een invesW by the °mgmtory
parties.

^^ ^ ^^^^^^^ ^^ ^ub^^^ wei,^^ to alipula^^ ^ dwg
wbat the ^^^s befieve to 'be an appmpria#e resoautim, it ^ ^^ estaYAshed ^ 'a
^zpuIation entered into by the parfm e<Q is merely a ^^^ation made to the
comnussion and ns in no saise 1 y bindm^ upon the ^^^^^ The mwmiission
nu^ take the st-oulation into ^orgduatio^ but musf deteml!ne r^^ is ^t and
reasonable from the evid^ presented at the hearing.' Coammn' Coatmi V, Nk UtiL
^m (1992),64 Ohio St,3d 123,592 N.B.2d 1370 (dflngc Duffv. Pub. UW. ^mm (1978)^
56 Ohio St2d ^^^ 379, 10 0.0.3d 493, 499, ^^EW 264b 273)° The ^MAWIon is
obligated to ^ercise andepm.d^t judgment based on the ^^^^ that it ^ been
^^^sted to implement, the remrd before it, and ^^ ^^iaUzed experdae,2

The ab^^^ of an electric distribution udUty to withdraw a Comm9saion-modified
and approved ESP and the ^mpmai^^ pno.^ withdrawal fwm an approved plan ^ ^
case need to be taken into account wbm ^ormidering the weight to 'oe given to ^
stipWat^^^^ The ^^^^^^ must ^^^^^ wheffiw ^^^ ^^^ reprexmb a
^^mxei and appr^^^ ^^ution of the 3,ssuese

It is the ^^^ of tids state ^ ^^e the a^^afl"ty to ^^m of reasana1^.'^
priced retafl electric savke, ^^^ market access for ^^^ecti^e supply-sid^
retail electric serv.d^, msum chvex^^^^ of elech=ty ^^^es and supg^^^ ^
effech^^ competition m the ^^^ of ^^ electric ^^^^, iDnd maure " elect^^
serr^^ consumers ^^^^^ ^^t mmvmorable salles practices, mAs^ ^^ierxies,
and market power. ^^ 4928,02(A)$ (C), ^^^ ^^ and ^^ Revised Code, Section
4928a06(A), Revised Code, impom an affimad.^e abligaa on ft Cmmniasdan to
es°..skall ensure that the policy specified in ^^^ 19M<^ of ^ Revised Code is
effectuated.o' See 4so ,^iyria Foa^dry Coa v° Puba UHt. Cmma ^20n 114 ^No St3d BM°

°"^'ine Corr^^^ion must ^^e that the ^°'.+€pani& electric ^^ity plan effechatm the
policies adopted in Section 4^"^,02x RRvised Code,

In this case, the Commission had to condd:^ ^^^^ fimm are esomiig fmtozes
of a forward competitive procurement tiut are needed to aCHeV^ a lr^omvie ^^
encourage market ^^^^ ^ a ^^^^^ of ^ppher^^ ^^ ^ompehhonvand
pmtek against ^^^ power but that have not been ad^^^ %i^ ^ ^^^ulaticn In
our view, a load ^^^ is an emen.^^ ^^^im, e^^ a forward competitive --- ^^st for
these ^^^^^^^ given do^ dzey have unW rmenI..^ ^m suved by a sLne^ ^^

2 The OFa%^ %P^^^^ Court "'Y^^ ^n*te*Jy^^^ ^t prope-, tD dder tothe ma 4u,°^ ^Vwmt in
matim that gequire *e commkda^n to ^^ ^^ ^^^^ expert6e md dbcrcNaxa °^ ^^^Arja
^mmr Co, v. Pub.. Utfi. Cmm. (°^), 104 ^hb Wd !5719 BW N.E.2d 92"1.
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incumben# suppliea°^^ ^ it would.1^^ been preferable bD ' the siipWatio°a. to
^^^^^^ for a Iced capa

A load cap ^iraits the number or ^eerU^^ of ^^^ that any one ^^^ can
^ ^fechv^ ^^^man depends t^^ bavmg a c^^^ity of sugph^^ ^^mxlezHy
competing to ^^e ttm POLR load. Hcawvr^^ to the odmt ftt pa^^^ ^pfi^
perceive that an ^^^nbene^ ^^ctmal ^vantages a^^^ prevent them frm winning
load, adclitio^ ^upp1^^s n-my be Im °^^^ to ^^abe. A ^^ cap em=m that
ffiere w-Zl be multiple ^^s and ^^^^^ ad^^^ pardapatior- and
competadm Firs^^ergy wi^^ BracRey & Mfiler and De^^ W. ^^ both tea. ^
tlmt a load cap facEgtates diiverCl of suppli.^ (^. Exo IUI e. 15; Coe Br- 102 at 13) In
the ^y iwr^ ^^^ ^tames Ln ^^^&, ft Comniissim ^.^^ ^^ru-ied a competitive bid
process for the purdwm of ^^ ^̂^ supply uskig a descending clock a=fl+^ the
^^^^^^ ^^^ a ^^^ cap. In so n^ the ^^^^ion found that a ^^
^^d url^^^ at ^^t two -Atuft bi^^^ because it senres to diverdfy ^ and
create a more ^^^^^e market. In tfu hWwr of ^ ^ppUm^^ of ^ko Eiim
Cn^y^ 77m C€emka^ ^^^c fil^^^^^^ ^^^ od YU TA-do V^^ Campany 'jar
Appn=i of a C-^^^ ^^ ^^^ to Bid Out ^^ ^^^ ^fecHc L=4, Case No. 04-
1371R^^AT^ (October ^, 20K at Ending 15); In the bfatkr of the A,^limtia^ of OPoso
Edison Cmnpany, ^ ^kewtw^ ^^ ^mi=Nng C&,Wm;^ ^ ^ ^^^^ ^^
^^^^r A^^ of ^ ^^^^^^ Bid ^^ for ^ ^^ctm 144 Cme No. 0,15-936-
EL ATA (J^^^ ^, 2006, at finding ^^^^^ The aucdm ^dwda^ ^^^ in ^
Stipulation follows many of the imtmm of the New Jersey ^^^ding cl^ au^^
Howeverr New ^^^y has con^.^ to use load caps on bo^.^ a statmAde basis and fw
each eI.^x distibution utihty, In ^ AAafbr of the PmvWon of ^^ ^^^^^ ^kv
F^ the Pefiad .^^^nnir^g June 1, 2009, Emgy, Decisi^c and ^^ No^ ^ WIO^ New
Jersey Board of Pubi^^ ^^^^ ^^u=7 20, ^^)^ No ccmaelhng reasm has been
presented in ^ ^ to ^^ from the ^ ^^^^^ practice of ^^^ a load capo-

I'he rellevant pravigms of the gz^ation are,w s a . ^^ bidding ^^^^ ^ ^ be
subject to a load cap. The Com^^ ^^^^ ^ ^^^^^ ^^^^ ^^^^
^orp.4 may particlpate,%dths^t hadtati+c^^' (IL Ex. 100 at By) The ^^nction of ^e

Im ^ Campaaie' shoxt-tam procmwat^ for januay *ma^ Mar& 2009^ ^^^ ^^ poWnOA
^^^phem =b4P^ ^wsed ^ ^ 4 mppiam submAk& qulltlfylng Offm'k md ^
^^^^^ was u=d^ubKn-bOd dw rm imdeqa^ ^^^tion fmm ah=mt^e supphm, ^
we ="^ ^^ta pw^m-p^^ m ow g=hm gwm ^^ ^^ bm avagabl^ ^ ^^^ ^
^^ua^ the procurearm^ pdar Ihsged pua^^tkm un^the rmd t^ emovxa^ nwA"s^^
^PPE". t,^ ^azwPate.. The COM=bsaon also is ilwue &at queeffow reuttits to f^ deawtkm ^ ^
Mk,Mt Wholft-AM makei and wheem pasahmv^ ^^n Sf "^ ^ W=Cbe IM*-d POWW
tD m^w p^^ abw^ ^^peti^ ^ we axx'w2^ ^ ^ the F&hNd ^^ ^^^^
^mmission in :^C Docket Not. ^1-14W4M
Fimfterg'ys on its own accerrd, induded a sear"-^ ^^t bad flad cap in ^ ^^^^ for
^^^^ pwms^^t proom ffiat ft umd ts^ ^mbaw pow+^ In thk matta for tM b^ ^^^^
jamuay d; 2009, and ^ ^^ 31a M.
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tenm x^& be seen by ^tential supphm n signaling a desire by ft Companies 1^
^^^^^ the ^^^^^^ of ^^^^^ated supplimo ^^^ ^^ stFaLmg a aman
comp^^^^ ^^ ^^^^^ be a viobbon of the ^^^^ ^^^^^ ^^^^^n to a^^ oftnd
any undue ^^^^^ or advantage to an affiliate. Secti^ 4928N^7(A)(3), Reviwd Code9
The ^^n-dss$cm t€^y is sm^. the opposs°.^ signal to potmtW bidders. The
Comma.ssion is committed to the success of ^ ^mpettiae bi^^g process and wM
need a ^ g e tiumbee° o f a u p p 1 ^ ^ and ^ ^ quantity o f ^ offend tco acMeve d^
objectiveo :^refomr it is of great importanm ^t the pr^^ be d^^^ as to
.^^^ as many bidders as p^^blez

The Commission :^ prmousby imposed a load cap of dxty4ive percenL To
clea.rly irAicate t^^^^ bids^^ ^^ ^ Cmun*Adon is ^^kfrg &^ br ^
^^^^^^ ^articipati^ we would have sebb^ such a load cap for ^ auction.

. The ^^^^ ^ ^^^^ to ^^^^ the ^^aabfli^ to ^^^^ d
mwmably priced ^etaH elecWc serrkeo Rebue, competition in this ^^^ ^ emmntW
to ad.iev`ang that objective. There are pending ^ gesUbm regardhs^ whetha
^^^^s gen^ab= affi^^ can exerom market power wiffun the Moxan^ ^keL
The Co^^^ion expecis Lhe Auction ^agw and the Conwdm®xt^s coroOt^ to
dosely mardtor bidding behavim of FiretErergy SDIuti^ ^^^tom Ar4 nwat .
^ ^ eJy9 we ^ to ^coumge the ^ ^ ^^^e pmtim^tion in the ^^
such that no individuA supplier can ^ ^^^ above ^^^^^ levels,

Althou,E we are conomned that the lack of a load cap coWc^ be ^onstrued
and zught lead lxdc^^ to ^t ffierr ^^^^ we ^^ in ft reaWt perand.^g
the auction to proceed. °^be ^dth and depth of participatior6 whethu multiple
^^^ph^^ are su^^^ in the ^^^^^ and the bidding behavior of Firstffinergy
Sca^^tiors wfl1 be relevant consA€^^^ms in evaluating the auction resultse

Paul A. ^^ieU^ ^^^^^ ^ ^m I e

Entmd in

^^^ 2 5- 20M,
a L

Renet 1s j^^
^muay
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Cafcu€a>t"sor for In1eresR ^^ Stay Bond

^^I

Navember
';?ecembet

Febt uary
^arch

6^ovpanber

0,7068%

fegr Ae.&^irjn^nR ^aEor+ne EcpensR ,4diEEs#reain?erest sEcuaagQra Ending fi4elan gumufafiwe Ent"w,
2E313 $ $ (16,357,208) $ {5+6,257y $ (15,411,465) (84,287)
2013 $ (15,415,465) $ $ (108,897) $ (15,620,362) (183,154)
2013 $ (15,6.20,862) $ $ (109,667} 5 (15,630,029) (272,821)
2013 $ (15,639,£E29) $ $ (110,442) $ (15,740,471) (1$3,263)
2013 $ (15,740,471) (111,222) $ (15,851,698) (494,485)
2014 5 (15.859,893) $ $ (112,08) $ (5^,96^,7C1^ (606,493)
2014 $ (15,963,701) $ •- $ (112,800) 5 (16,076,501) (719,293)
2014 5 116,078,801) $ $ (113,597) $ (16,190,997) (882,369)
2014 $ s $ (114,M) $ (16,394,497) €947,289j
2014 $ (16,304,497) $ $ (115,208) $ (16,419,704) (1,062,496)
2014 $ (16,419,764) 5 $ (116,022) $ (16,535,726) ^i,is8,698^'
2014 $ (18,835,726) $ - $ (116,841) $ (18,652,587) (1,295,359)
2314 $ (16,652,567) $ 5 (117,667) $ (16,770,234) (1,413,026)i
2014 $ (16,770,234) $ - $ (118,498) $ €18,888,7633 €1,6^1,6393;
2014 $ (16,868,733) 5 $ (119,388) 5 (17,008,069) €1,69^,881r;
2914 5 (17,008,069) 5 $ (120,179} $ (17,128,246) (1,771,940);
2014 $ (17,128,248) $ 5 (121,028) S (17,249,279) (1,89^2,068)i
2015 $ €17,249,2763 $ $ (121,883) 5 (17,371,159: (2,013.981"€
2416 $ (17,371 ,159) 5 $ €122,745; $ (97,493,9334) (2.,"i36,696,E
2016 $ €17,493,9t^4i $ _ 5 (123,612) 5 €4.7,817,5163 R2,28E3,3f38)
2015 $ (17,617,516} $ _ $ 124,485) S {97,742,001s (2,294,793)

(3.7'f38t3%

ye-ar
2013
2013
2.4?3
2013
2013
2014
2014
2014
2014
2014
2014
2014
2014
2014
2014
2014
20 1+6
2015
2015
2015
2015

ftinni^^ BW^nce
$
$ (19,973,462}
$ (28,'14'898)
$ (29,256,725)
$ (20,399,889)
$ (293,544,004)
$ (24,689,168)
^ (20,835,3 s6)
S (20,982,880)
$ (21,930,843)
$ (21,286,154)
$ (21,430,519)
$ (21,581,947)
$ (21,734,+645)
$ (21,888,021)
$ (22,042,682)
$ (22,198,435)
$ (22,355,289)
$ (22,513,252)
$ (22,672,331)

$
$
$
$
$
$
$
^

$
$

$
$
$
$

$
$

$
$,

$
$

€nfjUg, CalcuEidl2n

w (1+11,132)
$ (142,130)
$ (14,3,134)
$ (144,145)
$ (145,164)
$ (146,196)
$ (147,223)
$ (148,263)
$ €149,S11p
$ (16Ei,966)
$ (161,428)
$ (152,498)
$ (153,576)
$ (154,661)
$ (155,754)
$ (156,854)
$ (157,962)
$ (1S9,079)
$ (160,202)
$ €161,336p

Lndlnst Da°.araca
$ (19,973,462)
$ (20,114,695)
$ (26,256,725)
$ (20,399,859)
$ ^^3,^44,^54)
$ €2^3,683,188^
$ (2fJ,8^,^68^
£ €2Q,982,58t^^

$ €21,26Q,16^&}
$ ^21.4^63,519^
$ €21,661,9^r7^
$ (21,734,445)
$ (21,688,621)
$ (22,042,682)
$ (22,198,435)
$ (22,355,289)
$ (22,613,262)
$ (22,672,331)
$ (22,832,533)

CumuEa?ive BnLq=
(70,318)

(211,450)

€496,71

(932,213)
(1,079,436)
(1,227,699)
41,377 ,6F59)
(1,527,375)
q1,678,8033
€1,831,801^'
(1,964,876);
€2,199,537pl
(2,295,291);
^2,483.148^E
(2,610,107)E
(2,769,186)E
(2©29,389};

0,7066%

Desem:aer

FeEromfy

idov^^ber

^Le^zr
^.2G18

2013
2L,13
2313
2013
2014
2014
2014
2014
2014
2014
2C 14
2014
2014
2014
2014
2014
2015
2015
2015
2015

^^Brar^En^ E:baE^n^

$ E^,1^1,07G)
$ €8,188,524)
$ €8,246,384)

$ (6:3Fa3,^84^
$ ($,422,+629)
$ (8,481,942)
$ (8,541,875)
$ (8,602,232)
$ (8,693u16)
$ (6,724,228)
$ (6,785,874)
$ (8,847,955)
$ €8o91a,^974^
$ (8,973,436)
$ (9,036,842)
$ (9,100,897)
$ (9,165,002)
$ (9,229,762)

Eng.2se Ad3s#rraenR
S (8,102,444)
$
$
$
$
$
$

$

$
$
$
$
$

$
$
$
$

^
$

interest CaEcu(a436n
$ (.2$,$26}
$ 1,97,464)
$ (57,860)
$ g6i3,2693
$ (58,681)
$ (59,095)
$ (59,513)
S (59,933s
$ (6E}o3m7}
$ €6tB,78^}
$ (61,213)
$ (61,645)
$ (62,M)
$ (62,520)
$ (o"2,951)
$ (P33,4J'6)
$ {63,W)
$ (64,306)
$ (64,760)
$ i85,217)
$ E`8;?.M}

i;r^m d3nr_RBERM

$ ^8,18E^,524}
$ {8,246,384,°,
$ (#,^tt4,69$j
$
$ (6,422,429)
$ €6,481,942;
$ ^8.641,6T5^
$ (8,6E32,232)
$ (8,663,016)
$ (8,724,226)
$ (8,786,874)
$ (8,$47:955)
$ (8,910,474)
$ (8,973,43e)
$ (9,636,842)
$ (9,909,697)
$ €9,165,0021
$ (9,229,762)
$ (9,294,979)

Casnula$vq Inte€est

{284,890)
{319,985)
(379,498)
(439.431)
;49g,788}
(560,572)
(821,785)
(683,430)
(745,511)

€9$4,396E
(998,253)

(1,062,858)
^1,127,^18}

7uta{ for Mo £orra ese€s A -- -y R:st 2013 tE eou Pt raE 2015 6,733,^(o
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