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IN THE SUPREME COURT OF OHIO

CHIO EDISON COMPANY , THE
CLEVELAND ELECTRIC
ILLUMINATING COMPANY AND THE
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Public Utilities Commission of Chio
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Appellee,

MOTION FOR 8TAY OF APPELLANTS, OHIQ EDISON COMPANY, THE
CLEVELAND ELECTRIC ILLUMINATING COMPANY, AND THE TOLEDC EDISON
COMPANY

Pursuant to Section 4503.16 of the Ohio Revised Code and Rule 4.01(A) of the Rules of
Practice of the Supreme Court of Ohio, Chio Edison Company, The Cleveland Electric
Hluminating Company and The Toledo Edison Company {collectively, “the Companies™)
respectfully request this Court to issue an order staying the Public Utilities Commission of
Ohio’s Opinion and Order dated August 7, 2013, and Second Entry on Rehearing dated
Decerober 18, 2013, in the proceeding below, PUCO Case No. 11-5201-EL-RDR. Withoui a
stay, the Companies would be required to begin crediting customers® bills over $43,000,000
beginning February 17, 2014. The Companies request that the stay be made effective as of the
date this Court grants it and that said stay remain in effect until this Court decides the
Companies’ appeal on the merits.

In accordance with Section 4903.16, the Companies will execate and post a bond payable

to the State of Ohio “conditioned for the prompt payment by the [Compardes] of all damages



caused by the delay in the enforcement of the order complained of, and for the repayment of all
moneys paid by any person, firm, or corporation for transportation, transmission, produce,
commodity, or service in excess of the charges fixed by the order complained of, in the event
such order is sustained.” Likewise, as required by Rule 4.01{A}(2) of the Rules of Practice of the
Supreme Court of Ohio, the Companies’ Memorandum in Support “include[s] relevant
information regarding bond.”
In addition to the Memorandum in Support, the following docurents are attached to this

Motion:

¢ The Commission’s Opinion and Order, dated Angust 7, 2013

s The Commission’s Second Entry on Rehearing, dated December 18, 2013

¢ The letter providing three day’s written notice filed with the Commission on
December 18, 2013

» The Commission’s Second Opinion and Order in PUCQO Case No. 08-935-EL-S80,
dated March 25, 2009

®  An interest calenlation worksheet for the bond
As explained more fully in the attached Memorandum in Support, the Companies respectfully
request that this Court issue an Order staying the Commission’s Opinion and Order, dated
August, 7, 2013, and Becond Entry on Rehearing, dated December 18, 2013, pending the
outcome of this appeal, and further respectfully request that this Court’s Order staying the

Commission’s Opinion and Order be issued by February 16, 2014,



Dated: December 24, 2013

Respectfully submitted,

Dand) L sshiigerautvasiss W4l13 g
David AL Kutik (Counsel of Rf:w:ig -

Lydia M. Floyd

JONES DAY

901 Lakeside Avenue

Cleveland, Ohio 44114-1190

Phone: (216) 586-3939

Facsimile: (216) 579-0212

E-mail: dakutik@ionesday.com

E-mnail: Imfloyd@jonesday.com

James W. Burk

Carrie M. Dunn

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, Ohio 44308

Phone: (330) 384-5861

Facsimile: (330} 3843875

E-mail: burkj@firstenergycorp.com
E-mail: cdunn@firstenergycorp.com

ATTORNEYS FOR APPELLANTS GHIC

EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY
AND THE TOLEDC EDISON COMPANY



IN THE SUPREME COURY OF OHIO

OHIO EDISON COMPANY, THE
CLEVELAND ELECTRIC
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Appellee.

MEMORANDUM IN SUPPORY OF APPELLANTS MOTION FOR 8TAY

L INTRODUCTION AND OVERVIEW

The case below concerns a Commission-initiated audit proceeding into certain purchases
of Renewable Energy Credits (“RECs™) by Ghio Edison Company, The Cleveland Eleciric
Huminating Company, The Toledo Edison Company and (collectively, “the Companies™) from
2009 to 2011. This case addresses the Commission’s order requiring the Companies to credit
customers’ bills by over $43,000,000. This amount represents the cost of certain RECs that the
Commnission found the Companies did not prove were prudently purchased,

Pursuant to Sections 4928.64 and 4928.65 of the Ohio Revised Code, slectric distribution
utilities (“EDBUs”) in Ohio, such as the Companies, are required to “generate a portion” of their
“electricity supply o retail customers” from alternative energy resources. R.C. 4928.64(B).
EDUs may purchase such resources from suppliers through the procurement of RECs, R.C.
4928.65. Importantly, Section 4928.64 mandates that to meet their REC compliance obligations

EDUs must purchase at least one-half of their RECs from in-state suppliers (“in-state RECs™).



On February 19, 2009, as part of their application in Case No, 08-935-EL-880, the
Companies submitted a plan to procure the necessary RECs from in-state and cut-of-state
suppliers for the period J anuary 1, 2009 through May 31, 2011, which the Commission
subsequently approved. See Case No. (8-935-EL-880, Second Opinion and Order, p. 9 (Maz.
23, 2009). The Commission further aporoved the Companies’ recovery of the costs associated
with the REC procurement process by allowing for the establishment of an alternative energy
cost-recovery rider, Rider AER. Jd The Companies then proceeded to issue requests for
proposals, entertain and accept bids, and enter into binding, confidential contracts for the
purchase of RECs with various suppliers to comply with the provisions of Section 4923.64.

On September 20, 2011, the Commission initiated the andit proceeding below by opening
a docket to review Rider AER. The Comemission directed its staff to secure the services of
outside auditors to perform a management and performance audit and a financial audit. On
August 13, 2012, these auditors filed their reports with the Commission. The authors of the
management and performance audit were concerned that the Corpanies paid excessive prices for
certain purchases of in-state RECs. Although the Companies strongly disagree with this
conclusion, it is not necessary for the purposes of this Motion to delve into these issues now.

From February 19, 2013 to February 26, 2013, the Commission conducted a hearing on
this matter. On Augost 7, 2013, the Commission issued an Order and Opinion in which it found
that the majority of the REC purchases made by the Companies were prudent, including all out-
of-state RECS and in-state RECs of 2009 and 2010 vintage. Opinion and Order, PUCO Case
No. 11-3201-EL-RDR, 21-25 (Aug. 7, 2013). The Commission, however, held that the
Companies had not proved that certain acquisitions of in-state RECs made during 2010 were

prudent. M. at 25. The Commission thus ordered that the Companies credit customers’ bills in
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the amount of approximately $43 million dollars within 60 days of a final, appealable
Commission order, fd
On September 6, 2013, the Companies filed a timely application for rehearing. In their
Application for Rehearing, the Companies set forth several errors made by the Commission in its
Opinion and Order. These errors included the unreasonableness of the Commission’s finding
that any of the Companies” REC purchases were imprudent and that, contrary to the
Conumission’s holding, any refund of monies already collecied pursuant to Rider AER would run
afoul of this Court’s prohibition on retroactive ratemaking. See Keco Indusiries, Inc. v.
Cincinnati & Suburban Bell Tel Co., 166 Ohio 8t. 254, 141 N.E.2d 465 (1957). On December
18, 2013, the Commission issued is Second Entry on Rehearing denying in its entirety the
Companies’ Application for Rehearing and ordering the Companies to comply with its Order
issued on August 7, 2013.) On December 24, 2013, the Companies filed their Notice of Appeal
with this Court.
Ik ARGUMENT
Pursuant to Ohio law, parties aggrieved by Commission orders have the right o seek a

stay of such orders provided that they comply with the requirements of Section 4903.16 of the
Ohio Revised Code. Section 4903.16 provides, in its entirety:

A proceeding to reverse, vacate, or modify a final order rendered by the

public utilities commission does not stay execution of such order unless

the supreme court or a judge thereof in vacation, on application and three

days’ notice to the comumission, allows such stay, in which event the

appeliant shall execute an undertaking, pavable to the state in such a sum

as the supreme court prescribes, with surety to the satisfaction of the

clerk of the supreme court, conditioned for the prompt payment by the
appeliant of all damages caused by the delay in the enforcement of the

! The Commission initially granted the Companies’ application for rehearing for further consideration on
Septernber 18, 2013,
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order complained of, and for the repayment of all moneys paid by any
person, firm, or corporation for transportation, transmission, produce,
commodity, or service in excess of the charges fixed by the order
complained of, in the event such order is sustained.
As demonstrated below, the Companies have complied with all of the requirements of Section

4903.16.

A, The Commission’s Opinion And Order And Second Entry On Rehearing
Affect A Substantial Right Of The Companies.

Section 4903.16 authorizes stays of “a final order” of the Cornmission, i.e., when “the
order in question affects a substantial right” of a party. Senior Citizens Coalition v. Pub. Util.
Comm., 40 Ohio St. 3d 329, 331-332, 533 NL.E.2d 353 (1988). See also, East Ohio Gas Co. v,
Pub. Util. Comm., 39 Ohio St. 3d 295, 297, 530 N.E.2d 875 {1988} (same); Ohio Domestic
Violence Network v. Pub. Util. Comm, 65 Ohio St. 3d 438, 439-440, 605 N.E.2d 13 (1992)
(same). Inturn, a Commission order affects a “substantial right” of a party if that party has
a “present interest” and an “inumnediate and pecuniary interest” in the proceedings subject to the
order. Ohio Domestic Violence Network, 65 Olio St. 3d at 439. See aiso, East Ohio Gas, 39
Olio St. 3d at 298 (same, with adverse impact on future sales counting as an “immediate and
pecuniary interest”™); Ohio Contract Carriers Assoc., Inc. v. Pub. Util, Comm., 140 Ohio St. 160,
42 N.E.2d 758 (1942) (same).

Here, the Commission’s Second Eniry on Rehearing does not “reverse, vacate, or
modify” the disallowance amount of approximately $43 million previously ordered by the
Commission in its Opindon and Order dated August 7, 2013, R.C. 4903.16. The Second Entry
on Rehearing thereby “affects a substantial right” of the Companties, i.., a right in which the
Companies have an “immediate and pecuniary interest.” The Companies have thus met this

requirement of Section 4903.16.



B. The Companies Have Made A Proper Application Toe This Counrt.

Section 4903.16 requires that any party seeking a stay of a Commission order file a
proper “application” to this Court. The Companies have met this requirement by filing this
Motion and attached Memorandum in Support in compliance with all of this Court’s applicable
filing roles and procedures.

. The Companies Have Provided Three Day’s Notice To The Commission,

Section 4903.16 requires that any party seeking a stay of a Commission order provide the
Commission with three day’s notice of that party’s intent to seek a stay. The Companies
complied with this requiremnent on December 18, 2013 when they filed a letter with the
Conmumission on the docket for PUCO Case No. 11-5201-EL-RDR indicating their intent to seek
a stay in this Court on or after December 23, 2013. A copy of this letter is atiached hereto as
Exhibit C. The Comunission issued its Second Entry on Rehearing on December 18, 2613, The
Companies have provided the Comumnission with more than three day’s notice of their intent to
move for a stay and therefore meet the notice requirement of Section 4903.16.

B, The Companies Will Satisfy The Bend And Interest Requirements OF
Section 4903.16.

Pursuant to the Section 4903.16, the Companies are in the process of executing “an
undertaking” from a reputable third party at the praper‘mte of interest.  The Companies will
secure 2 bond for $50,096,550. This sum represents the disallowance {$43,362,796) ordered by
the Commission in its Opinion and Order, dated August 7, 2013, and affirmed by the Second
Entry on Rehearing, dated December 18, 2013, plus interest caleulated at the Companies’

carrying cost through April 2015.°

% The Companies’ calculated carrying cost of $6,7330,730 using a rate of 0.7066 percent, the rate approved
by the Commission for carrying costs in the Companies’ last three Electric Security Plans, PUCO Case No. 08-935-



As required by Section 4903.16, the Companies will ensure that the bond is payable to
the State of Ohio and properly deposited with the office of this Court’s Clerk. Should this Court
sustain the Commission’s Order, such a bond will more than guarantee “prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained of, and
for the repayment of all moneys paid by any person, firm, or corporation for transportation,
transmission, preduce, commodity, or service in excess of the charges fixed by the order
complained of” R.C. 4903.16. Should this Court desire the Companies to execute a bond in an
amount different from the sun above, the Companies are ready and willing to do so. The
Companies have thus met the bond requirernents of Section 4903.16 and Rule 4.01(AX2) of the
Rules of Practice of the Supreme Court of Ohio.

E. Additional Considerations That Faver Granting A Stay To The Companies.

Although Section 4903.16 does not require a movant to demonstrate its likelihood of
prevailing on the merits or suffering irreparable harm if a stay is not granted, the Companies can
do both. First, the Companies have a strong likelihood of prevailing on the merits. For example,
the Commission’s orders are unlawful on their face because they mandate a refund that violates
Ohie’s long-standing prohibition on retroactive ratemaking. This Court has long held that “any

rates set for the Public Utilities Commission are the lawful rates until such time as they are set
aside as being unreasonable and unlawful by the Supreme Cowrt.” Keco Industries, 166 Ohio St.
254,259, “[A] utility has no option but to collect the rates set by the commission and is clearly
Jorbidden to refund any part of the rates so collected.” Id, 166 at 257 {emphasis added); see

also Lucas County Comm'rs v. Pub. Util. Comm., 80 Ohio St. 3d 344, 347, 42 N.E.2d 758 {1997y

EL-88Q, PUCO Case No. 10-388-EL-880, and PUCO Case No. 12-1230-BL-580. A workshest of this calcalation
is attached hereto as Exhibit B,



{holding that “while a rate is in effect a public utility must charge its consumers in accordance
with the commission-approved rate schedule” and citing Revised Code Section 4905.32).
Further, Ohio law provides that even if the Commission determines “the rates charged by a
utility are unjust or urreasonable,” an order modifying those rates (such as the Commission
orders complained of here} has “prospective effect only.” Zucas County, 80 Ohio St. 3 at 347.

Yet, the Commission’s Opinion and Order and Second Entry on Rehearing at issue here
are refrospective in effect. These orders require the Companies to refund monies that the
Companies have been collecting since October 1, 2009 pursvant to a Commission-approved
tariff. This tariff, approved by the Commission in the Companies’ first Electric Security Plan
proceeding, PUCC Case No. 08-935-E1L-880, guthorized the Companies to recover under Rider
AER the costs associated with complying with Section 4928.64, To order a refund of these
monies now, several years after their lawful collection, constitutes impermissible retroactive.
raternaking,

Second, allowing a refund to go into effect with the real possibility that the refund could
be reversed would benefit no one. Indeed, in the absence of a stay of execution of the
Commission’s orders complained of here, the Companies will likely suffer irreparable harm.
That is, “an injury for which there is no plain, adequate, and complete remedy at law, and for
which monetary damages would be impossible, difficult or incomplete.” Ohio Hosp, dssoc. v,
Ohio Bureau of Workers® Comp., Franklin App. No. 06AP-471, 2007-Ohio-1499, at 25,

Specifically, if the Companies were to issue a refund, and if this Court were 1o vacate or
substantially reduce the refund amount, then it is unclear how the Companies would be able to
re-collect such sums from their customers without themselves running afoul of the prohibition on

retroactive raternaking. If this Court grants the Companies’ appeal, then restitution of monies



refunded under the Commission’s Opinion and Order and Second Entry on Rehearing would, at
best, prove “difficult or incomplete” and, at worst, “impossible,” because a reversal of the refund
amount may well implicate retroactive ratemaking concerns. See Keco Industries, 166 Ohio St
at 259 (“the General Assembly . . . has completely abrogated the commeon law remedy of
restitution in [refroactive ratemaking] cases”).

Retroactive ratemaking arguments aside, allowing a refund at this early stage in the
appellate process could also easily lead to customer confusion. In the absence of a stay, if the
Companies were to issue a credit and then this Court were to reverse the Commission orders at
issue, custorner rates would decrease and subsequently increase. This result would likely only
upset and confuse customers, thereby causing harm to them as well. These additional
considerations thus provide further support for granting a stay of the Commission’s orders at
issue here.

5. CONCLUSION

For the foregoing reasons, the Companies respectfully request this Court to stay the

Commission’s Opinion and Order, dated August 7, 2013, and Second Entry on Rehearing, dated

December 18, 2013, during the pendency of the Companies’ appeal.
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Motion for Stay of Appellants, Ohio Edison
Corpany, The Cieveland Electric Hlluminating Company and The Toledo Edison Company, was
served by electronic mail on the 24th day of December, 2013, upon the following:

William Wright

Chief, Public Utilities Section

Public Utilities Commission of Ohio

180 East Broad Street, 6% Floor
Columbus, OH 43215

E-mail; William wright@puc.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OFIO

In the Matter of the Review of the
Alterpative Brergy Rider Contained in the
Taxiffe of Ohio Bdison Company,
The Cleveland Hectrle Mumdnating
Company, and The Toledo Edison

omnpany.

Case No. T1-8201-FL-RDR

QPINION AND ORDER

The Public Utlities Commission of Ohdo, coming now to consider the
sbove-entitled matier, having reviewed the exhibits introduced into evidence in this
matter, and being otherwise fully advised, hereby issues is opindon and order in this
Tass, ‘

APPEARANCES:

James W, Burk and Carre M. Dunn, FirstEnergy Service Company, 78 South Main
Street, Akron, Ohio 44308, and Jones Day, by David A. Kutik and Lydia A. Floyd, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190, on behalf of Ohic Edison
Company, The Cleveland Electric Mumdnating Company, and The Tolede Edison
Cormnpany.

Mike DeWine, Ohio Attorney General, by Thomas Lindgren and Ryan O Rourke,
Assistant Attorneys General, 180 Bast Broad Street, 6th Floor, Colurabus, Ohlo 43215, on
behalf of the staff of the Public Utlities Commission of Ohie.

Bruce J. Weston, Ohio Consurcers’ Counsel, by Melissa R. Yost, Bdound Berger,
and Michael | Schuler, Assistant Consumers” Counsel, 10 West Broad Street, Columbus,
Ohio 43215.3485, on behalf of the residential utility consumers of Ohio Bdison Company,
The Cleveland Electric Wuminating Company, and The Toledo BEdison Company.

Nicholas McDardel, 1207 Grandview Avenue, Sulte 201, Columbus, Ohlo 43212,
on bebalf of the Bnvironmental Law and Policy Center.

Trent A, Dougherty, Cathryn M. Loucss, and Nolan Moser, 1207 Grandview
Avenue, Suite 201, Columbus, Ohie 43217-3449, on behalf of Ohio Environments
Council.
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Bricker & Bdlder, LLP, by |. Thomas Siwo and Terrence ODonvell, 100 South
Third Swest, Columbus, Ohio 432154291, on behalf of Mid-Atlantic Bernewable Energy
Coalition, .

Bricker & Eckler, LLP, by Frank L. Merrill, 100 South Third Street, Columbus,
Chdo, 432154291, on behalf of Ohio Manufacturers Association.

Brickfield, Burchette, Ritts & Stone, P.C, by Michael K. Lavangs, 1025 Thomas
Jefferson Strest, MW, 8th Floor, West Tower, Washington, D 20007-5201, on behalf of
Nucor Stesl Marion, Ing,

Williams, Allwedin & Moser, LLC, by Christopher [ Allwein, 1373 Grandview
Hvenue, Suite 212, Columbus, Chio 43212, on behalf of the Sierra Club.

Boehmn, Kurtz & Lowry, by Michael L. Kurtz and Jody Kyler Colm, 36 East
Seventh Strest, Suite 1510, Cinclnmat], Ohio 45202, on behalf of Ohdo Energy Group.

Yorys, Bater, Seymour and Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 Bast Gay Street, Columbus, Ohdo 43216-1008, on behalf of Interstate Gas

Supply.

Theodore 5. Robinson, 2121 Murray Avenue, Pittsburgh, Pennsylvania, 15217, on
bebialf of Citizen Fower, Ine.

CFINION:
L HISTORY OF PROCERDINGS:

On September 20, 2011, the Commission jssued an eniry on rehearing in In the
Matter of the Avnual Alfernative Energy Stutus Report of Olio Edison Company, The Cleveland
Electric Huminating Company, and The Toleds Edison Company, Case No. 11-247%-EL-ACP.
In that entry on rehearing, the Comumission stated that it had opened the above-captioned
case for the purpose of reviewing Rider ABR of Ohio Edison Company, The Cleveland
Blecttic Dluminating Company, ard The Toledo Edison Company {collectively,
FirstEnergy or the Compandes). Additionally, the Commission noted that its review
would inchuzde the Companies’ procurement of renewable energy credits for purposes of
complance with Section 4928.64, Revised Code. The Cornmission further stated that it
would determine the necessity and scope of an external auditor within the
above-captioned case.
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To assist the Commission with the audit, the Commission directed Staff 1o issue a
request for proposal (RFP) for audit services. Thereafter, by entry issuad February 23,
2312, the Commnission selected Exeter Associates, Inc. (Bxeter}, o conduct the
maragement/ performance portion of the audit and Goldenberg Schneider, LPA
{Goldenberg), to conduct the fnancial portion of the andit in accordance with the terms
set forth in the RFP. On August 15, 2012, Fxeter and Goldenberg filed final audit reports
on the maragement/performance portion and fnancial pordon of Rider AER,
respectively. Thereafter, the attorney examiner set the matter for hearing regarding the
content of the management/ performance and financlal audit reporta. A prehearing
conference was held on November 20, 2012, in order to resolve pending discovery issues.

Numerous parties filed motions w0 intervene in this proceeding inchuding the Ohdo
Congsumens” Counsel {OCC), the Slerra Club, Chio Envivormmental Couneil {CEC), Chio
Energy Group (OBG), Nucor Steel Marion, Inc. {Nucor), Citizen Power, Mid-Atlantic
Renewsble Hnergy Coslition {(MARED, the Bnvironments] Law and Policy Center
{BLPC), Inderstate Gas Supply, Inc. (IGS), and Ohio Power Company Corp. {AEP Chio).
By eniry lssued December 15, 2011, the attorney examiner granted intervention to OCC,
OBC, OBG, and Nucor, Additionally. by entry issued December 15, 2011, the attorney
exaniner granted a motion for admission pro hac vice of Michael Lavanga. Thereafter, by
entry issued Decamber 13, 2012, the attorney examiner granted a motion for admission
pro hoc vice of Bdmund Berger. Further, on December 31, 2012, the attorney exarminer
granted intervention to BLPC. The hearing commenced on Pebruary 19, 2013, and
proceeded through Pebruary 25, 2013,

Poot-hearing briefs were filed in this matter by FistBnergy; the Comunission’s
Staff (Saffy; OCC; the Sierrs Club, OFC, and FLPC, collectively; OFG; Nucor; MAREC
and 168, Reply briefs were filed by FirstBnergy; Staff; OCC; the Sierra Club, OFC, and
BLPC, collectively; OBG; Nucor; MAREC and IGS.

I APPLICABLE LAW

Section 452864, Revised Code, establishes benchmarks for electric distribution
utilities to provide a portion of electricity for customers in Ohio from renewable EnErgy
resources.  The statute requires that a portion of the electriclty must come from
alternative energy resources {pverall or all-state renewable energy resources benchinark),
half of which must be met with resources Jocated within Ohio (in-state renewable SNErEY
resources benchmark), and including a percentage from solar energy resources {overall
or all-state solar energy resources benchmnrk), half of which must be met with resources
located within Ohio (in-state solar energy rescurces benchmark). The baseline for
compliance is based upon the utility’s or company’s average load for the preceding thres
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years, subject to adjustment by the Comumission for new economic growth. Section
4928.64{B}, Revised Code.

Section 4928.64, Revised Code, slso reqguires the Commission tv undertake an
anmwel review of each eleciric distribution utility’s or electric service company’s
compliance with the annual benchmark, including whether the failure o comply with an
applicable benchmark is weather-related, is related to equipment or resource shortages,
or is otherwise outside the ntility’s or company’s control. Section 4928.64(C)(1), Revised
Code. If the Commission determines, after notice and opportunity for hearing, that the
utifity or company failed o comply with an annual benchmark, the Cormunission shall
npose 2 renewable energy compliance payment {compliance payment) on the utility or
company. Compliance payments may not be passed through to consumers. Section
$HB AN, Revised Code. |

An electric distribution utility or electric services company need not comply with
the annual benchmarks to the axtent its reasonably expected cost of complance eccceeds
its reasonably expected cost of “otherwise procuring or acquiring” electricity by three
percent or mors. Secton 4928.64{C33), Revised Code. In addition, an eleciric
distribution wtility or electric services company may request the Commission 1o make
Jorce majenre determination regarding any annual benchmark. Section 4928.64(C)4),
Revised Code. In making a firee majeure determination, the statute divects that the
Commission shall determine if renewable energy resources are “reasonably avallable” in
the marketplace in sufficient guantities for the uiility or company 1o comply with the
annual benchmark. Further, the statute provides that, in making this determination, the
Conunission shall consider whether the wtility or company has made a good faith effort
b0 acquire sufficient renewable energy resources or solar energy resouroes, indluding by
banking, through long-term contracts or by seeking remewable evergy credits. Section
4928.64(C)4) b}, Revised Code.

0 BUMMARY OF THE AUDIT REPORTS

A. Goldenberg Report

In #ts final report on the fnancia! audit of Rider AER {Commissioneordered Fx. 1
or Goldenberg Report), Goldenberg evaluated two primary areas: {1} the mathematical
sccuracy of the Companies” caloulations involving Rider ABR; and (2) the Comparsies’
status refative to the three percent provision set forth in Section 492B.64(C)(3), Revised
Lnde, for the period of July 2009 to December 2011 (Goldenberg Report at 3).

Regarding the matheratical accuracy of the Companies’ calenlations mvolving
Rider AER, Goldenberg noted that it verified the mathematicsl accuracy and data
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provided by Firstfinergy and observed several minor issues that did not result in a large
varlarwe. Goldenberg recormmended that the quarterly caloulations should recover all
sppropriste costs during the following calendar year, amd that recovered costs should
include estimated REC expenditures, REP costs, or other adroinistrative and estimated
carrying costs.  Further, Goldenberg recommended thas quarterly calculations be
rued-up and any over- or under-recovery ingluded in the calcalation two guarters later.
Goldenberg slso recommended that each operating comepany charge the overall Rider
AR rate calculated for the quarter to all rate classes rather than allocating the overall
ate 1o rate clagsses based on loss fachors. Pinally, Goldenberg vecommended that
forecasted sales volumes for non-shopping customers o be included in Rider AER
calculations should be reviewed each quarter and the best estimate at the ime should be
used for cost recovery to assure appropriate ecovery. (Goldenberg Report at 6-7.)

Regarding the three percent provision set forth in Section 4928.64(CH3), Revised
Code, Goldenberg recommended that the Commission require each operating company
to develop: (1) a projected caloulation of the three percent provision for the next calendar
year; (2} a projected caleulation of the three percent provision for the balance of the
corrent 3590 period; and (3) a historica] calculation of the thres percent provision to
deteviming the Compernies’ status with regard to the thee percent provision
{Goldenberg Report at 7.)

B. Exeter Report

In i fnal report on the maragement/performance audit of Rider ARR
{Commission-ordered Fx. 2 or Exeter Report), Bxeter exsmined two primary areag: (1) the
Companies’ general renewable energy credit (REC)/ solar REC BREC) acquisition
approach; and (2 the Compenies” solicitation results and procurement decisions, {(Bxeter
Report at 2.)

Regarding the Companies” general RBC/SREC acquisition approach, Fxeter found
that the requests for proposals (RFPs) issued by RirstEnergy were reasorably developed,
did not appear to be anti-competitive, and contuined terme generaily acceptuble by the
industry. Further, Exeter found that the processes in place to disseminate information to
bidders and mechanisms in place to review and evaluate bids were generally adequate.
Exeter also observed that market information for in-state SRECs and oversll RECs was
lmited prior to the first and second RFPs conducted by the Companiss, Finally, Exeter
observed that the contingency plarming in place by the Companies for the first fhree
KFPs was inadequate and should have encompassed g set of fallback approaches or 2
mechanimn to develop a modified approsch,  In lght of s findings, Exeter
recommended that FisstBnergy implement a more robust contingency planning process
regarding procurement of RECs and SRECs in order to commply with Ohio's alternative
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energy portfolic standards (AEPS), subject t Conwndssion ryeview pricr to
implementation, Further, Bxeter recommended that a thorough market analysis should
precede issuance of any future RFPs issued by BirstBnergy for RECs and SRECs. Firaily,
Breter recommended that PirstBnergy consider & mark-to-markst approech to the
security requirement for future procurements when the BECs and SREC: markels
mature. {Exeter Report at 12413,

Regarding the Companies’ solicitation resulis and procurement decisions, Bxeter
clarified that it reviewed the resulis of FirstBnergy's procurement decisions for 2009,
2010, and 2011, As a result of its review, Exeter found that the prices paid by FirstEnergy
for all-state RECs were consistent with regional REC prices and that the decision to
purchase the majority of the 2009, 2000, and 2011 requirements under the first REP wag
not wnreasonable. Bxeter noted that the lower prices available for ali-stete SRECs in the
2011 tizneframe could not have been reagonably foreseen by the Companies, and that the
prives paid for all-state SRECs were consistent with regional SREC prices. Beter further
fourd that Firstfinergy fafled to establish a maximum price # was willing to pay for
in-state RECs prior to lesuance of the RFPs, and that FirstBnergy paid urweasonably high
prices for in-state RECs from a supplier, with prices exceeding reported prices for non-
solar RECs anywhere in the country betwean July 2008 and December 2071, Bxeter
continued thet FistBrergy had several slternatives available to the purchase of the
high-prived in-state RECs that the Companies did not corsider, and that FirstBnergy
should have been aware that the prices reflected significant economic rents and wene
excessive, Firally, Exeter found that the procurement of in-state SRECs by FirstBnergy
was competitive and the prices were consstent with the prives for SRBECs seen elaewhere,
In light of these findings, Fxeter recommended that the Commission examine the
disallowance of excessive coste associated with FirstBnergy’s purchase of RECs to meet
its in-state rerewable snergy benchmarks. (Bxeter Reportat 14, 19, 25, 33, 37

V.  PROCEDURAL BSUES

A, Pending Motions to Intervene, Motion for Admizsion Pre Hae Vice, and Motion
o Reopen the Proveedings

Motions to intervens remain pending for Citizen Power, Sierra Club, MAREC,
OMAHEG, and IGS, The Comundssion finds that these motions to intervens are ressonable
andd should be granted. Additionally, Theodore Robinson filed a motion for admssion
pro hae vice an Decenber 28, 2011, The Cormission finds that the motion for adnvission
pro hae vice i reasonable and should be granted,

Addidonally, the Corunission notes that AFP Ohin filed 2 motdon 0 intervene
and reopen the proceedings in this case on June 21, 2013 In its motion, AEP Ohio states
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that it has multiple real and substantial interests in this procesding which may be
prejudiced by the oulvome of this cese. AEP Ohio also states that extraordinary
circumstances justify intervention and reopening of the proceedings, Further, ARP Chio
contends that it satisfies the intervention standard because the Commission’s zesolution
of this case will impact the ability of AEP Ohio to comply with renewable standards,

On July 2, 2012, FhstBnergy filed 2 memorandium condra ARP Ohio's motion to
intervene and reopen the proceedings. In its memorandum contrs, FirstEnergy Initially
notes that AEP Ohio’s motion to intervene is untimely, as it was fled 640 days after the
docket in this case was opened, 220 days after the deadline w intervene established by
the Comnission, and 46 days after the final briefing deadline. Further, PirstBnergy
argnes that ABP Ohie fails to explain why it faled to thmely ntervene or what
cheumstances are 5o extraoedinary as to justify the late intervention. FirstBrergy Further
condends that not only has AEP Ohio failed to meet the reguirements for Jate
intervention under Rule 4301-1-11(F), Chio Administrative Code (0.A.C.), but has also
failed to meet the standards to reopen proceedings as set forth in Rule 4901-1-34, OLAC
More specifically, FirstEnergy avers that ARP Oldo has failed to set forth facts showing
why additional evidence could not have been presented earlier in this proceeding.

Thereafier, on July 9, 2013, OCC and the Environmental Advocates filed replies to
Firsthnergy’s mernorandum contra. In s reply, OCC states that it supports AEP Ohic's
motion o reopen the record, but states that the Cormission should also mirdmize delay
in lssuing a ruling in this case. OCC further siates that AEP Ohio can provide the
Corppmisgion with unique information. In their reply, the Environmental Advocates also
voice their support for AEP Ohic’s motion to intervens and reopen the proceedings on
the basis that AEP Ohio's utility perspective could assist the Commission in deciding the
issues in this case, and that AEP Ohio Is affected by the issues in this case.

The Cormmission finds that AEP Chio’s metion o intervens and recpen the
proceedings should be denied. Rule 4901-1-11(F), 0.A.C, provides thet a “motion to
intervene which s not tmely will be granted only under extraordinary cireumstances.”
Although AEP Ohio has asseried that it has an intevest in this procesding, which miay be
prejudiced by the results, the Commission cannot find that the circumstances articulated
by AZP Ohio are extraordinary. Consequently, given that AEP Ohic's motion fo
mtervene was filed 220 days after the deadline to intervene and presenis 0o
extraordinary circumstances, the Commission finds that the motion to intervene should
be dended. Further, Rule 4901-1.23, C.AC, provides thet a motion to reopen a
proceeding shall set forth facts showing why additional evidence “could not, with
reasonable diligence, have been presented earlier in the proceeding.” The Comumission
finds that AEP Ohio has failed to set forth why any additional evidence could not, with
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reasonable diligence, have been presented earlier in this proceeding.  Therefore, the
Comapission finds that AEP Ohio’s motion to reopen the proceedings should be denied,

B. Review of Rulings on Motions for Protective Orders

QCC seeks Commdssion review of protective orders granted by the attorney
exarniners in this proceeding.  OCC requests that the Commission reverse the rulings
which protect from public disclosure certain supplier information and prices paid by the
Compandes for RECs. More specifically, OCC argues Gt the attorney examniners erred in
granting, in part, FirstBnerpy’s first and second motions for protective order. X0
ciaims that there Is a strong preswenption in favor of disclosure under which the party
seeking a protective order must overcome the presumption by showing harm or that its
competitors could use the information to its competitive disadvantage. In re Ohip Bell Tel,
Co. and Amerifech Mobile Servs, e, Case No. 89.365.R(C-ART, Opindon and Crder
{Oct. 18, 1990) at 4. OCC contends that the supplier-ddentity and supplier-pricing
information of alternative energy marketers does not constitute rade secret information
as defined by Section 1333.61{D}, Revised Code, and that FirstBnergy failed to meet the
six-factor test for determining whether information is a trade secret set forth by the Ohio
Supreme Court in State ex vel. The Plain Degler v. Ohio Dept. of Ins., 80 Ohdo 5034 513, 534
523, 687 PLE.2d 661 (1997},

QLC daims that FirstBnergy failed to carry its burden of demonstrating that this
information provides independent economic value from not being known pursuant to
Section 1333610 Revised Code. OCC argues that the Companies provided no
evidence of any economic value within the redected Information and the Companies
failed to identify any specific parties who would gain sconomic value from the disclosure
of the information, OCC further alleges that the Comumission’s prior rulings do not
support the attorney examiners” rulings. OCC notes that the Comundssion has held that
francial dats, including basic financial arrangements, do nwt contain proprietary
information that should be protected as 2 trade seoret. OCC also claims that the
Conmunission has determined that contracts between a utility and is customers do net
gualify for protection from disclosure.

Moreover, QU argues that PirstBnergy has fafled to show that the information is
kept under clreumstances that malntain #s secrecy, OCC notes that certain information
wag disclosed to the media in the Bxeter Report and that FirstBnergy did not take prompt
action to protect this information, allowing publication of the information on & number of
accasions. COC disputes the value of confidentiality agreements betwesn the Companies
and third-party REC suppliers, contending that the Chio Supreme Court has held that
the mere existence of a corfidentiality agreement carmot prevent disclosure of
informaation that does not meet the definiton of a trade secret.  Plain Dealer at 527,
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Finalty, OCC argues that the public interest favors disclosure, particularty in light of the
age of the information. OCC claims that FirstBrergy failed to provide any specific
evidence that the utility or suppliers will be harmed in & way that outweighs the public’s
interest in disclosure,

QCC further argues that granting FirstBnergy's October 3, 2012, motion for a
protective order was an error because the Companies” motion was not timely under the
Cormmission’s rules. OCC notes that the information thet the Companies sought to
protect was filed by Smff on Auguast 15, 2012, but the Companies did not file the motion
for protective ovder until October 3, 2012,

OCC also clatms that the Commission should reverse the attorney examiners’
ruling on the Companies’ second motion for a protective order because information was
improperly redacted. OCC daims that the specific amount of the disallowance
recommended by the Bxeter Report was already released in response to 2 public records
request and that a discussion regarding that amount was held on the public transcript.

Firsthnergy responds that the Commission has propesly protected confidential
and propristury supplier pricing and supplier identifying information from disclosure.
Hirstlinergy contends that the Compendes have at all times safeguarded the REC
procurement data, The Companies note that, as part of the audits, the auditors and Swff
were provided with competitively sensitive and proprietary REC procurement dats,
including: the specific identities of REC suppliers who participated in the RFPs; the
specific prices for the RECs bid by specific REC suppliers in resporse to each RFP; and
detailed financial information regarding individual REC transactions between suppliers
and the Companies. The Companies clatm that this REC procurement data was pravided
o the auditors and Saff with the understanding they would keep this Information
confidential and not release it to the public. However, FirstHnergy contends that the
public version of the Exeter Report filed in this proceeding was improperly redacted and
the identity of a single REC supplier was inadvertently disclosed. '

Further, the Companies argue that the attorney examiners correctly found that the
REC procurement data constituted a trade secret under Ohlo law. The Compardes claim
that, under Section 1333.61(D), Revized Code, the REC procurement dats 18 a trade secret
because the REC procurement data bears independent economic value and beeause the
Companies have made reasonable efforts to ensure the secrecy of the REC procurement
data. The Companies allege that OCC fails to understand that the age of proprietary data
is neither a necessary nor a sufficlent determinant in deciding whether information has
independent economic value. The Compardes also claim that the REC procursment data
has net been disclosed to any third parties outside of this proceeding and has only been
disclosed to thivd parties in this proceeding pursuant to a confidentiality agresment or to
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the Staff and the suditors with the understanding that the information would remain
confidential,

“The Companies also contend that the REC procurement data readily satisfies the
six-factor test set forth in Plain Dealer, B0 Ohio 5434 at 524-575, FirgtEnergy claime that
the Companies have consistently protected the REC procurement date from disclosure
and that the KEC procurement data is not widely disserninated with the Companies.
Purther, the Companies argue that they have underiaken sevesal precautions W
safeguard the REC procurement data, including acquiring the data through contracts
containing strict confidentiality provisions, taking steps to ensure the secrecy of the data
at all times, and filing all pleadings containing the data under sesl, In addition,
FirstBnergy alleges that the REC procurement data has independent economic vaiue
because its disseminetion would cause competiive harm to e Compardes by
undermining the integrity of the REC procurement process due to decreased supplier
participation in future RFPs. Further, the Companies argue that they incurred significant
expense In retaining thelr consultant and conducting the RFPs through which
FirgtBnergy acquired the REC procurement data. Finally, the Companies contend that
another entity could not recreate the REC procurement data, regardless of the time and
expense expended. :

The Companies further argue that the Comordssion has regularly found that
pricing and bidding information similar to the BBC procurement data wmeets the
six-factor test. They note that the Connission recently held that pricing and growth
projections data met the six-factor test. Jn ve Duke Energy Olds, Inc., Case No. 10-2326-GE-
RDE, Erdry (Jan. 25, 2012}, at 3-8,

FirstEneagy refects OCCs contention that the Companies abandoned the REC
procurement data. The Comparies allege that they requested an opportunity o review
the final draft of the Exeter Report prioy o its Sling but were refused. The Companies
claim that the exposure of the identity of & REC supplier in an improperly redacted
version of the Exeter Report occurred without the Companies’ knowledge, consent or
comtrol. Thus the Companies claim that the inadvertent and involuntary disclosure of
some of the REC procurement data in the public version of one of the audit reporis
providas no basis to claim that abandonment somehow ococuzred.

The Companies also reject OCC's contention that the motion for protective order
was pot tmely. The Companies note that Staff filed the BExeber Report, not the
Compardes, and that the REC procurement data was provided 1o 58 and the auditors
in thiz proveeding with the understanding that # would remain confidentia] pursuant o
Section 450116, Revised Code. Entry (Jan. 18, 2012) at 2-3. Purther, the {Companies urge
the Conunission to affirm the attorney examiners’ ruling that the improperly redacted
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information should not be referenced in public filings. The Companies note that the
parties can cite io this portion of the Exeter Report in thelr filings but must do so in a
confidential version filed under seal,

Moreover, the Cornpandes claim that the attorney examiners correctly determined,
following an in comers review, that the REC procizement data contained in confidential
drafts of the Exeter Report warranded trade secret protection. Bntry (Feb. 14, 2013} at 5,
The Companies note that the draft Exeter Report contains the identical supplier-
identifying and pricing information as the filed Exeter Report and deserves the same
protection. The Companies also argue that the proposed disallowance contained in the
confidential version of OCC witmess GonzaleZs testimony warrants protection.
Firstinergy notes that the proposed disallowance mevely aggregates the confidendal
REC pricing information. The Companies posit that the proposed disallowance, and
nterest aounts, would enable anyone, with little effort, to arrive at the REC pricing
data.

The Comumission notes that Section 4905.07, Revised Code, provides that all facts
and information in the possession of the Comumission shall be public, except as provided
in Section 14943, Revised Code, and as consistent with the purposes of Title 49 of the
Revised Code. Section 14943, Revised Code, specifies that the term “public records”
excludes information which, under state or federsl law, may not be released, The
Bupreme Court of Ohio has clarified that the “state or federal law” exemption is irtended
o cover trade secrets. Sinle ex vel. Besser v. Ohio Stote Univ, 8% Ohio St.34 398, 399, 732
B2 373 (20000,

Similarly, Rule 4901-1-24, Q.AC, dllows the Commission to protect the
confidentiality of information contained in a filed document, “to the extent that state or
federal law prohibits release of the information, including where the information is
deemned * * ¥ to constitute 2 trade secret under Ohio law, and where non-disclosure of the
information I not inconsistens with the purposes of Title 49 of the Revised Code”
Moreover, Ohio law defines a trade secret a5 “information * * ¥ that satisfies both of the
following: (1} It derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertaineble by proper mesns by, other
persons who can obtain economic value from its disclosure or use. (2) 1t is the subject of
efforts that are reasonable under the circumstances to maintain ity secrecy.”  Section
1333.61{, Revised Code,

Applying the requirements that the information have Independent economic value
and be the subject of reasonable efforis to maintain its secrecy pursuant to Section
1333.61(D), Revised Code, as well as the six-factor test set forth by the Chio Supreme
Cowrt in Plain Desler, 80 Ohio 5134 at 524-825, the Commission finds that the REC
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procurement data contains trade secret information. Iis release, therefore, is prohibited
under state law. The Commission also finds that nondisciosure of this information is not
inconsistent with the purposes of Title 49 of the Revized Code. Finally, we note fhat the
Hlings and documents subject to the protective crders have been redacted to remove the
confidential information, and that public versions of the pleadings and documents have
been docketed in this proceeding. Accordingly, we will affirm the rulings of the atiorney
examingss granting protective orders in all but one reapect.

However, the Comunission notes that the public versions of the audit reports
disclose the fact that the Companies’ affiliate, FirstEnergy Solutions Corp. (FES), was a
bidder for some number of the competitive solicitations. Although this information mEy
have been inadvertently disclosed due 1o a fallure of communication between Staff and
the Compardes, this fact has been placed in the public domain and has besn widsly
disserninated. Purther, the Comanission’s policy has been to disclose the identities of
winning bidders in competitive auctions within a reasonable Hme after the auchon
resulis are released io the public. See In the Matier of the Procurement of Standard Service
Offer Generalion for Customers of Ohio Edison Company, The Clevelimd Elsctric Huminating
Company, and The Toledo Edison Company, Case No. 10-1284-BL-UNC, Finding and Order
(an. 23, 2013); In the Matter of the Procurement of Standurd Service Offer Generation o5 Part of
the Third Electric Security Plan for Customers of Ohip Edison Company, The Cleveland Electric
Hheminating Company, and The Toledo Edison Company, Case No. 12-2742-BL-UNC, Finding
andd Order (Jan. 23, 2013),

Therefore, we will modify the attorney examiners’ rulings 0 permit the generic
disclosure of FES as a successful bidder in the competitive solicitations. Howsver,
specific information related to bids by FES, such as the quantity and price of RECs
contained in such bids and whether such blds were accepted by the Companies, shall
continue to be confidential and subject to the protective orders.

€. Pending Motions for Protective Crders

FirstBrergy filed 2 motion for a protective order on January 23, 2013, requesting 2
protective order for portions of the pre-filed direct testimony of FirstBnergy witnesses
Stathis and Bradley on the basis that they include confidential supplier-identifying and
price Information. OCC filled & memorandum contra on Pebruary 7, 2013, Further,
YirstHnergy filed a motion for protective order on February 7, 2013, condending that the
Commission should grant & protective order to prevent public disclosure of portions of
OC witness Gonzaler's pre-filed direct testimony that contain RBC procurement data.
FirstHnergy filed its next motion for protective onder on February 15, 2013, requesting a
protective order for portions of the deposition testimony of OCC witness Gonzalez that
coptmin supplier-identifying and pricing information. OCC filed 2 memorandum contra
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Firstinergy’s motion for protective order on February 25, 2013, arguing thet the figure
representing the total dollar amount that OOC argues should not be charged o Ohio
customers should be public because & does not identlfy specific prices paid or bidder
identities. Next, PirstEnergy filed a motion for protective order on Pebruary 22, 2013,
seeking a protective order for portions of the pre-filed rebuttal testimony of FivetBnergy
witness Mikkelsen that contain references to REC procurement date, including pricing
information. FirstBnergy filed ancther motion for protective order on April 15, 2013,
requesting a protective order for portions of its post-hearing brief that contain REC
procurement data and cite various portions of the confidential wanscript.  FirstBnergy
fied its final motion for protective order on May 6, 2013, seeking a protective order for
portions of its reply brief that contain REC procurement data and cite various portions of
the confidential transcript.

OCC filed a motion for protective order on January 31, 2013, seeking & protective
order for portions of the pre-filed direct testimaony of OCC witness Gonzalez that are
agserted to be confidential by FirstEnergy. Next, OCC filed & motion for protective order
on Febroary 15, 2013, requesting a protective order for portions of a revised attachrment
%o the pre-filed divect testimony of OCC witness Gorsalez that contain information
asserted o be confidential by FirstBnergy, OCC filed is next motion for protective order
on April 15, 2018, seeking a protective order for portions of its post-hearing brief that
contain information asserted to be confidential by Firstinergy. OCC filed s final motion
for protective order on May 6, 2013, requesting a protective order for portions of ifs reply
brief that contain information asserted to be confidential by FirstErergy. In all motions it
filed for protective order, OCC notes that it does not conwede that the information at
iszue is confidential.

ELPC, OBC, and the Sierra Club filed a motion for protective order on April 15,
2013, regarding portions of their collective post-hearing brief that contain information
asserted 1o be confidential by FirstBrergy. ELPC, CBC, and the Slerra Club filed another
motion for protective order on May 6, 2013, regarding portions of their collective reply
brief that contain information asserted to be corfidential by Firstinergy. In both motions
for protective order, ELPC, OEC, and the Sierra Club note that they do not concede that
the information at issue is confidential,

Under the standards for protective orders specifically set forth in Section IV(B) of
this Opinion and Order, the requirements that the Information have independent
economic value and be the subject of reasonable efforts to maintain its secrecy pursuant
to Section 1333.61{(0)), Revised Code, as well a5 the six-factor test set forth by the Supreme
Court of Ohio? the Comunission finds that the REC procurement data at issue in gl

b See Plain Dealer, 80 Ohiio 5034 at 524-525.
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pending motions for protective order in this case, including but not Hmited o the
pending motions enumerated above, contains trade sscret information, itz release is,
thevefore, prohibited under State Jaw. The Commission also finds that nondisclosure of
thiz information is not inconsistent with the purposes of Title 49 of the Revised Code,
Finally, we note that the filings and documents subject to the protective orders have been
redacted to remove confidential information, and that public versions of the pleadings
and documents have been docketed in this proceeding.  Accordingly, we find that the
pending motions for protective orders are reasonable and should be granted, in all but
ong respect. Consistent with the Commission’s discussion in Sechion IV(B} of this
Opinion and Order, the Commission finds that peneric disclosure of FES as a suceessinl
bidder in the competitive soliciations shall be permitied.  FHowever, as previcusly
discussed, specific information related to bids by FES, such as the quantity and price of
RECs contained in such bids and whether such bids were sccepted by the Companies,
shall continue to be confidential and subject to protective order,

Rule 4901-1-24(F), O.AL, provides that, unless otherwise ordered, protective
orders issued pursuant to Rule 4901-1-24(D), C.A.C, automatically expive after
1B months. Therefore, confidentisl treatment shall be afforded for a period ending
18 months from the date of this endry or until January 19, 2015, Until that time, the
Docketing Division should maintain, under seal the information Sled confidentially.
Further, Rule 4901-1-24(F), 0.A.C, requires a party wishing to extend a protective order
to fille an appropriate motion at least 45 days in advance of the expiration date. If a party
wishes to extend this confidential treatmend, it should file an appropriate motion at least
45 days in advance of the expiration date. ¥ 1o such motion to extend the confidential
treatment is flled, the Commission may release this information without prior notice,

V. DIECUSSION AND CONCLUSIONS

A. Prudency of Costs Incurred

In #s brief, FirstEnergy claims that the Companies had a duty o meet the
statutory renewable energy requirements contained in Section 4928.64, Revised Code and
that they made prudent and reasonable decisions in purchasing RECs to mest their
statutory benchmarks,

Initially, the Coinpandes conterd that theilr procurement process was developed
and implemented In a competitive, ansparvent, and reasonable menner. More
specifically, the Coropanies explain that they adopted a laddering strategy for the
procuremnent of RECs necessary to meet the applicable renewabie energy benchunaoks,
The Companies also explain that thelr consultant, Navigant, developed an effective
procurement process. Further, the Compandes contend that Navigant implemented the
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FFPs in such 2 manner a5 to make them open, inclusive, competitive, and attractive o
potential suppliers,

Next, the Compardes contend that, given the nascemt market, lack of market
information available to the Compandes, and uncertainty regarding future supply and
prices, the Companies” decisions to purchase in-state RECs were reasonable and prudent.
More specifically, the Companies puint out that they were required 1o purchase in-state
RECs during 2 time when Ohios energy efficlency statute was in i infancy, and the
market was nascent and highly constrained. Further, the Companies argue that, during
the first, second, and third RFPs, no market price information was available to the
Companies, causing uncertainty regarding supply and prices for in-state RECs. The
Companies also note that, ot ofl times, they purchased in.state RECs at prices at or below
the prices recommended by Navigant. Consequently, the Companies argue that Fxreter's
suggestion that the Companies should have delayed purchase of in-state RECs is
unsupported and unreasonable.

The Companies next argue that the prices they paid for irestate RECs reflected the
market and were reasonable and that there is no evidence that the prices they paid were
urgeasonable.  The Companies also contend that the statuwtory compliance payment
ameount does not indicate 2 market price or a fair comparison price. The Compandes
turther argue that pricing information from other states is irvelevant, that dats relied
upon by Exeter and OCC provides no basis to condude that the prices paid by the
Companies were unreasonable, and that the development costs of renewable facilities do
not indicate a market price. Finally, the Companies contend that there is no evidence
that, had they contacted Staff prior to the procurement, discussions with Staff would or
could have changed the Companies’ procurement decisions,

In #ts brief, OCC argues that the prices the Companies paid for in-state RECs from
2009 through 211 were grossly excessive and mappropriate. OCC contends that the
Comparies’ management decisions to purchase in-state RECs ab excessive prices were
imprudent and should disqualify the Comnpandes from collecting these costs from
customers; that the Companies should have known that the prices paid for in-state RECs
contained significant economic rends; that an RFP to procure RECs, even if competitively
sourced, does not ensure a competitive result; and that the Companies’ decision to pay
wcessive prices infured its customers.

OCC additorally argues that vessorable aliernatives were available to
FirstBnergy that would have protectsd customers, inclnding consultation with the
Commission prior to purchasing the excessively priced in-state RECs, application for a
Jorce majeure upon recelving bid proposals that were excessive, and a compliance
payment in the event the Cormission rejected 2 fovee majewre request. Next, OO0
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criticizes FirstEnergy's fallure 1o implement & contingency plan and failure 1o establish 2
price Hmit to be paid for the purchase of in-state RECs,

OCC congludes that, for these ressons, the Comundssion should dissliow
FirstEnergy a portion of the amount it paid for in-state RECs for compliance periods 2009
theough 2011 and should require FirstBnergy to refund to customers certain carTying
costs assoviated with recovery of the dissllowed costs. OCC continues that the
Cornrnission should credit the amount of the disallowance, plus carrying cogts, to the
balarwe of Rider AER, and that the Conunission should impose 2 penialty on FirstBnergy
in order to encourage future customer protection.

I its brief, Staff contends that PirstErergy, as a utility seeking cost recovery, bears
the burden of demonsirating that its costs were prudently Incurred, citing In re
Application of Duke Energy, Ohis, Inc., 131 Ohlo 5t.3d 487, 22 Chio-1509, 967 M.E.2d 201,
at § 8 In that case, Staff points to the Supreme Court of Ohic’s holding that “ifhe
comunission did not have fo find the negative: that the expenses were imprudent” and
that “if the evidence was Inconclusive or questionable, the commission could justifiably
reduce or disallow cost recovery.” I Staff argues that, in this case, FirstBnergy has
failed 1 demonsirate that all of i costs for REC procurement were prodently inmuved
because the Companies made several purchases at extremsly high prices and falled 1o
employ alternatives that could have significantly reduced costs, Staff points out Hhat
evidence suggests that the Companies did not consider price at all in their purchasing
decisions, pointing to the Bxeter Report as well as the testimony of Compeny witness
Stathis (T, I at 406). Siaff emphasizes that the Compandes did not establish a Timit price
prior to receiving bids or a price that would trigger a contingency plan. Staff also points
out that multiple alternatives were available to FrstBnergy including making a
compliance payment in Heu of procuring RECs, rejecting the high-priced bids and
requesting a force mojeure determination pursuant 1o Section 4928.64(C)4)a), Revised
Code, or consulting with the Commission or 5taf to oblain guddance on whether to
accept the high-priced bids. Siaff contends that FirstEnergy did not appear to consider
any of these options, which indicates flawed decision-making., Consequently, Staff
recommends that the Commission consider a disallowance of the excessive costs
associated with the in-state REC acquisitions, as recommended in the Bxeter Repost.

In their collective brief, ELPC, OHC, and the Slerm Club {oollectively,
Environmental Advocates), contend that the Commission should find Firstnergy's REC
procurement practices were unreasonable and imprudent.  Move specifically, the
Enviroranertal Advoeates argne that FirstEnergy fafled to implement long-term contrac
prior to the sixth KFP, utilized an unreasonable laddering approach in #ts procurements
in light of the nascent Ohdo market and high prices, and failed to negotiate for lower REC
prives in the first and second RFPs, although admitting that negotiation was a good
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decision in the third RFP, Further, the Environmental Advocates argue that FirstBnergy
acted urressonably in failing to communicate with Staff regarding its difficulties in
procuring ressonably priced RECs, and failing to utilize options other than purchasing
RHCs, such a5 making & compliance payment or requesting a foree majeure determination.

Int its brief, Nucor argues that, to the extent the Comandssion disallows FirstEnergy
recovery of any costs assoclated with s REC purchases during the audit period, the
costs, with interest, should be refunded back fo current 880 custorners through Rider
AER utilizing the rider’s current rate design. Similarly, OBG argues in its brief that any
disallowance of REC costs should be refunded to rale classes through loss-adjusted
engrgy charges under the current rate design of Rider AER,

In its brief, JGB disputes the propoesition by other intervenors that the Companies
could have made a compliance payment in lieu of acquiring RECs. 1G5 contends that the
wording of Section 4928.84(CHZ) and (T3, Revised Code, indicates that utilities and
CRES providers must actuslly scquive or realize energy derived from renewable energy
resourees, rather than merely maeking the compliance payment.

In its veply brief, Firstinergy contends that other parties, including Staff, have
mrdsstated the appropriate standards for determining the Companies’ prudency, and
argue that the Companies’ management decisions are presumed to be prudent
FirstBnergy srgues that these parties canmot use the standayds set forth in In re Duke, 131
Ohio 5t.3d 487, 2012-Ohio-150%, 967 N.E.2d 201, at ¥ 8, because, in that case, Duke agreed
in a stipulation that it would seek Commission approval for recovery of the storme-related
costs and would bear the burden of proof. FPirstPnergy argues that its situstion is
cistinguishable from Duke’s because FirstBnergy's costs have already been incurred and
nearly recovered pursuant o a rider and cost-recovery mechaniam previously approved
by the Commission,

Further, FirstBnergy replies o other arguments by the intervenors, arguing that
the intervenors’ criticism of FirstBrergy's REC procwrements amount to Monday
morning  quarterbacking,  Specifically, FirstBnergy cordends that the intervenors’
arguments that the Companies should have known the prices bid for instate RECs were
too high are misguided because the Ohie in-state REC market is unigue and includes
geographic imitations, the Companies needed a substantial volume of RECs, and pricing
information from other states was not comparable or informative and did not remove the
Companies’ statutory obligations. Firstfnergy also siresses that s procurement
processes, which were reviewed by Staff, were designed to be competitive and were
managed by an independent evaluator,
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Next, FirstBnergy responds to intervenors’ arguments that the Companies should
have pursued alternatives to purchasing the high-priced in-state RECs, arguing that none
of those alternatives were realistic, feasible, or legal. Initially, the Compardes contend
that making = compliance payment wonld have amounted to ignoring their statutory
obfigation to procure -state RECs.  Further, FirstBnergy comtends that seeking 2
Jorce majeure determination under the circumstances was not an option because in-state
RECs were available and fafling to purchase them would have been contrary to the
statute. FirstEnergy dlso notes that several of the intervenors have previcusly opposad
the Companies’ fovce majeure applications even for BRECs, which were completely
unavallable. See In #w Matier of the Applicetion of Ohis Edison Company, The Cleveland
Electric Bluminating Company, and The Toledo Edison Company for Approval of
Force Majeure, Cage No. 09-1922-BL-ACP; In the Matter of the Annual Allernative Energy
Status Report of Ohio Edison Company, The Cleveland Electric Dluninating Company, and The
Toledy Edison Compamy, Case No. 11-2479-EL-ACP. FirstBnergy next reiterates iis
argument that, although several intervenors argued that the Companies should have
sought Staff guidance, nothing suggests that such a conference would have vielded a
different result given the statutory obligations,

Finally, in it reply brief, Firstfinergy responds o several intervenors’ conclusions
that the Commission should disallow the costs incurred by the Companies to purchase
in-state RECs. FirstBnergy argues that the intervenors could point to no alternative price
that would have been prudent or reasonable. FirstBnergy additionally points out that the
Companies have already recovered virtually all of the costs at issue through
Commission-approved tariffs, Thus, Firstinergy concludes that any disallowance at this
point would be impermissible retroactive ratemaking.

In its veply baief, OUC initially argues that FirstBnergy's Rider ARR was created
by a stipulation thet allowed the Compardes to recover the “prudently incurred costs]
of” renewable energy resource requiremnents. See In fhe Matter of the Application of Chio
Edison Company, The Cleveland Electric [nmingting Company, and The Toledo Edison
Compony for Authority fo Estublish a Standard Service Qffer Pursusnt to R.C. 4928143 in the
Form of an Elertric Security Plan, Case No. (8-935-BL-880 (ESP | Case), Stipulation and
Recommendation {Feb. 19, 200%) at 10-11, Sscond Opinjon and Order (Mar. 25, 2009) at
23, OCC argues that there was no presumption that expenditures for RRC procurements
were prudently incurred, and maintaing that FirstBnergy bears the burden of proof.
Additionally, OCC cites to In 72 Duke, 131 Ohlo 5134 487, 2012-Ohio-1509, 967 W.E2d
20%, at 9 9 for the proposition that a wiility must “prove 2 positive point: that its
expenses had been prudently incurred * * * [and t/he comumission did not have o find the
negative: that the expenses wers Improdent.”

Next, OCC responds to FistEnergy's argument that its REC procurernent process
was competitively designed. OCC argues that even a compstitively designed RFP
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process does not necessarily achieve a competitive result where the bids are submitted by
& single bidder holding market power. OCU argues that, in the REC procurements at
iszue, the preserce of market power and high-priced bids resulted in in-state RECSs not
being “reasonsbly available.” OCC argues thet, consequently, contrary to FirstBrerpy's
assertions, the Compandes could have filed an application for a2 free majeurs
determinstion. OCC argues that the language in Section £928.64(CHENY), Revised Code,
regarding whether RECs are “reasonably available,” should not be read as lmited only to
whether RECs are avaflable or whether the procurement process was reasonable.
Ingtead, OUC argues that signifivant market constraints and bid prices from g single
supplier would demonstrate that certain REC products wers not “ressonably available

Q2 continaes thet, as argued by the Envirorments! Advocates, the maximum
price that should have been paid for RECs was the amount of the complance payment.
Further, OCC contends that, contrary to PirstBnergy’s assertions, market prive data from
other markets was avatlable and was an approprizte tool to gauge the ressonable level of
market prices for in-state RECs, More specifically, OCC argues that the Spectrometer
Report showed prices for in-state RECs and demonstrated thay, at the tme FirstEnergy
wes gvaluating its bids for its third KFP, the market was casing and prices were
decreasing, (U contends that FirstBnergy had information available that the market
was changing and should have responded accordingly. OCC continues that Ohlo's
nascexst market period was no different from other nascent market perfods and that there
fs no bagis for PirstBnergy to conclude that Ohdo’s in-state renewables market would be
very different from prives in other markets.

In its reply brief, Staff argues that Firstfinergy was not barred fromn seeking force
majerire velied because Section 4928.64{CH{4), Revised Code, clemly provides that the
Commnission may modify the ulity’s complance obligstion if it determines that
sufficient resources are not reasommbly available, Swff contends thet FistBrergy's
argurnents eguate “reasonably available” with “available” but that the word
“reasonably” should not be ignored and that price is a factor that is Jogically considersd
in determining what is reasonable, Staff further supports this position by noting that it
has previously granted a foree majesure vequest in a provesding with price as an lesue, In
the Matter of the Application of Noble Amerivas Energy Solutions LLC for a Watver, Case No.
11-2384-EL-ACP, Finding and Crder (Aug, 3, 2011},

Addiionally, in reply, Staff reiterates its position that FirstEnergy has the burden
of demonstrating that is expenses for REC procurement were ressonable. Steff again
cites Jnr re Duke, 131 Olde St3d 487, 2002-Clie-1509, 967 M.E24 201, at 4 B, for the
propusition that a utility seeking cost recovery bears the burden of demonstrating that its
axpenses were prudently incurred and that, where evidenrve I inconclusive op
questionable, the Comumission way disallow recovery, Further, Swff responds to
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Hirstbnergy's assertion that, if the Commission orders a disallowance, it is engaging in
refroactive ratemaking, Staff contends that, ¥ this were s0, FirstBnersy would have a
carie blanche to pass whatever costs it wants cido ratepayers, no matter how exorbitant,
Staff also notes that, in River Gus Co. v Pub, UHL Comm., 69 Ohio %694 B4, 512, 433
M.E2d 368 (1982}, the Supreme Court of Ohio distinguished rates arising out of
customary base rate procesdings from variable rate schedules tied to fuel adjustment
clauses, holding that the former implicate the retroactive ratemaking doctrine, while the
latter do not. Staff argues that Rider AER is comparable to the variable rate schedules
ted to fuel adjustment clauses, as Rider AFR did not arise out of 2 base rate procesding,
Further, Staff points out that the Commission-approved stipulation creating Rider AER
provides that only the Compandes’ “prudently incurred” costs are recoverable. ESP ]
Case, Stipulation and Recommendation (Feb. 19, 2009) ar 1011, Second Opinion and
Crder (Max. 25, 2009) at 23.

Staff also contends In iis reply brief that the Companies’ exclusive focus on the
solicitation process s misplaced. Steff argues that there s a significart difference
between the soliciiation process to oblain bids and the declsion-making process
associated with evaluation and selection of bids. Consequently, Staff criticizes
FirstEnergy’s assertion that no price was oo high to pay for in-state RECs as long as the
purchase resulted from a competitive process.

In their collective reply brief, the Environmental Advocabtes indtially argue that
Firsthnergy bears the burden of demonstrating that its REC purchases were prudent.
Stmilar to OCC and Staff, the Environmental Advocates cite In re Duke at 7 B to support
their assertions. Further, the Environmental Advocates reply to FirstBnergy's arguments
set forth in its brief, arguing that FirstEnergy failed o offer legitimate reasons for failing
to negotiate lower REC prices in Hs first and second RFPs, and that FirstBnergy's
admission that it did not seek to pay the compliance payment because the compliance
payment is not recoverable from customers should not be condoned by the Commission,

The Commission notes that, in the Comperdes’ fixst eleciric security plan case, we
approved a stipulation (ESP Stipulation) that provided that FirstEnergy would use 2
separate RFP process to obtain RECs t meet the Compandes’ renewable snergy resource
requirernents for Janvary 1, 2009, through May 31, 2011, Further, the BSP Stipulation
provided that the Compandes would recover the prudently incurved costs of the RECS,
including the cost of adminisiering the RFP and carrying charges. ESP I Case, Second
Opindon and Order (Mar. 25, 2009) a1 9.

The Supreme Court of Chio has held that 2 prudent decision by an electric
distribution utility is a decision “which reflects what & reasonable person would have
done in Hght of conditions and circumstances which were known or reasonably should
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have been known at the time the decision was made.” Cincinmafi Gas & Elec, Co. v. Pub.
L. Comm., 86 Ohie St.3d 53, 58, 711 N.E2d 670 (1999), citing Cincinnati ». Pub. Util,
Comm., 67 Uhlo 5834 573, 530, 420 N.E2d 826 {1993). Additionally, the Comvnission has
previously found that “fplrudence should be determined in a retrospective, factual
inquiry.” In re Syracuse Home Utils. Co.,, Case No. 86-12.GA-GCR, Opinion and Order
{Dec. 30, 1986, at 10 Therefors, the Commission will examine the conditions and
circumstances which were known to the Companies at the thme each decision to purchase
FECs was made. Additionally, we find that, pursuant to the Commission-gpproved
stipulation creating Rider ABR, which, provides that only the Companies’ “prudenily
incurred” costs are recoverable, the Compeanies bear the turden of proof in this
proceeding. See ESP I Case, Stipulation and Recormmendation (Feb, 19, 2009) at 10-11,
Second Opindon and Order (Mar, 25, 2009) at 23. Our determination that the Companies
bear the burden of proof in this proceeding is slso consistent with the Supreme Court of
Chio’s recent holding in In e Duke, 131 Ohio S6.3d 487, 2012-Chio-1509, 967 N.E24 201,
at § 8. Further, we agree with FirstEnergy that, although the Companies ultimately bear
the burden of proof in this proceeding, the Commission should presume that the
Companies’ management decisions were prudent. Syracuss, Opirdon and Order (Dec. 30,
1986) at 10, We emphasize, however, that, as discussed in Syracuse, the presumption that
& utility’s decisions were pradent s rebuitable, and evidenwe produced by Staff or
intervenors may overcome that presumption. Id, Here, we find that the Exeter Eeport
was sulficient evidence to overcome the presumption that the Companies’ management
decisions were prudent as to the procurement of in-state all renewables RECs,

The Comimizssion also notes that recovery of the costs of the Companies’ purchases
of all-state SRECS, in-state BRECs, and all-state RECs are not disputed by either Bxeter or
the intervenors in this proceeding. Accordingly, berause the Companies management
decislons are presumed to be prudent, the recovery of the costs of those SRECs and RECs
should not be disallowed, and the Commission will address in detadl only the purchase
of in-state all renewables RECs.

(I} August 2009 REP (RFPL)

The Conunission finds that recovery of the costs for the RECs obtained though the
August 2009 RFP should not be disallowed. Am. Sub. S.B. 221, which rodified Section
$228.64, Revised Code, had been enacited little snore than a vear before the RFPs, and
2005 was the fizst compliance year under the new statute. The evidence in the record
demonstrates that the market was still nascent and that reliable, transparent information
on market prices, future renewable energy projects that may have resulted in future
RECs trading at lower prices, or other information that may have directly influenced the
Companies’ decision to purchase RECs was generslly not available {(Co. Bx. 1 af 2225
Exeter Report at 29; Tr. 11 at B69-570, 572}, Further, the record demonstrates that other
states had experienced significantly higher REC prices in the first few vears after
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enactment of 4 state renewable energy portfolio standard, and that the prices paid for the
RECs were within the range predicted by the Companies’ consultant (o Bx. 1 at 36-37,
51-32; Bxeter Report at 31, footnote 17; Tr. 1 at 195-197%. The Commission notes that
Bxeter found no evidence of technical violations of Section 4928.64, Revised Code {Exeter
Report ot 27, 28). Purther, Bxeter determined that the REPs jssued by the Companies
were competitive and that the rules for the determination of winning bids were
uniformly applied (Fxeter Report at 28-29),

We note that the Companies claim to have embarked on a “laddering” strategy in
these R¥Ps. Under the laddering strategy, the Compandes would spread the purchase of
RECs for any given compliance year over multiple RFPs (Co. e 7 at 21}. Testimony at
hearing demonstrates that laddering is a common strategy for the procurement of
rengwable energy resources and other energy products (Tr. I at 150-151). In the August
2509 EFY, the Compandes obiained 35 percent of their 2009 compliance obligetion and
45 percent of their 2010 complance cbligation (Exeter Report at 25). There is no evidence
in the record that these were wnreasonable first steps in the Companies’ laddering
strategy or that the laddering steategy was inberently flawed,

In addition, the Commission finds that the alternatives proposed by Exeter and
intervenors were not viable options, based upon what Firstiinergy knew, or should have
known, at the me of the RFP, Bxeter comdends that the Compandes should have set a
reserve price for the RFP; however, the Commission is not persuaded that 2 reasonable
reperve price could have been caleulated given the sbsence of reliable, fransparent
market information {Co, Bx, 14t 4952, Co. B, S at 12 Tx. 1 at 1281300,

With vespect to the option of making a compliance payment, the Comumission
finds that the Companies were not required to make a compliance payment as an
aiternative to obmining RECs through a competitive process. Section 492B84THT,
Revised Code, requires the Commission to identify any undercompliance or
noncompliance by an electric distribution utility (EDU) which is weather-related, related
o equipment or resource shortages or is otherwise outside the EDUFs control. Section
£928.64(C)2), Revised Code, then authorizes the Commission o impose a compliance
payment in the event of an "avoidable undercompliance or noncompliance.” Moreover,
Section 4928.64CY2)(c), Revised Code, prohibits an electric distribution utility from
recovering a compliance payment from customaers, Therefore, the Comaission finds that
the Genersl Assembly intended that the compliance payment be imposed only where the
undercompliance or noncompliance was due 1o an act or omission by the EDU which
was within the EDU’s control.  The Commdssion finds that, just as with a resource
shortage, a serious market disequilibrivm, as identified by Exeter, is not within an EDs
control; therefore, the Companies were not reguired to consider making a compliance
payment in lieu of purchasing the RECs offered though s competitive auction,
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Further, we disagres with intervenoes’ arguments that the statutory compliance
payment amount should have been the maimurm amount paid by the Companies. The
record reflects that, in states where & compliance payment is recoverable from ratepayers
and where the compliance payment can be used in leu of procuring renewable ETETEY
resowurces, the level of the compliance payment will act as a cap on market prices of
rengwable energy resources {Tr. I at 83; Tr. 11 at 599-600). Howsver, testhmony in the
record also reflects that, where the complisnce payment is not recoverable from
ratepayers, the compliance payment will not act as & cap on market prices (Tr. | at 85,
Therefore, the record demonstrates that, since the compliance pavinent it Ohio i3 not
recoverable from ratepayers, it will not act a5 a cap on market prices, and there is 1o
evidence that payment of market prices resulting from a competitive process, above the
statutory compliance payment level, is necessarily unreasonable,

In order to address factors beyond an EDU's control, Section 4928.64, Revised
Code, provides an opportunity for the BDU o seek a force majeure deterraination. Exeter
concluded that the Companies should have rejected the results of the RFP, based upon
the prices contained in the Mide and sought a force mgjewre determination. The
Commission notes that the Companies obtained 35 percent of the 2009 comphance
obligation in the August 2005 RFP. Section 4928.64{C){8)(b), Revised Code, directs the
Cormission to issue » Tuling on a force majeure determination within 90 days of the flling,
However, if FirstEnergy had vejected the results of the August 2009 RFP and sought a
Joree majeurs determination, there was the potential that the Comunission would deny the
application during the %0-day timeframe and theze would be litde time for a further
solicitation of RECs after such potential dendal (Co. B 1 at 37-38). Moreover, In the
Jorce majeure determiration for AEP Olhdo, the Comwmission issued our First decision in o
series of force mujenre determinations. In re Columbus Southern Power Co. and (o Power
Co., Case Nos. 05-987-EL-EBL, et al, Entry {Jar 7, 2010) (AEP Ohio Case). In this decision,
the Commission, by granting the force majeure determination requested by AEP Chio,
implicitly rdjected arguments that the statutory provision, “reasonably available in the
marketplace,” did not include consideration of cost of the RECs. AEP Ohip Case at 4, 8.9,
However, the August 2009 RFP took place before the Commission issued our decision in
the ALP Ohip Case. Thesefore, we find that the Companies’ belief in August 2009, that a
Joroe majeure determination based solely on the market price of RECs was not an option,
was not unreasonalble.

The Commission notes that Exeber also concluded that the Compardes should have
congulted with the Cormission or Staff yegarding the results of the August 2009 RFP
although Bxeter acknowledges that the Companies were under no statutory obligation to
do so (Exeter Report at 3% Tr. I at 422).  The Comumission beliaves that the {omnpardes
could have consulted with the Staff given the nascent market and the unavailability of
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reliable market information. However, this factor alone is not sufficient b overcome the
presumption that the Unmpanies’ management decisions were prudent or to support a
disaliowance of the costs of the REC purchases,

@) October 2009 RFP (RFF2)

The Commission finds that recovery of the costs for the RECs obtained though the
Crtober 2009 RFP should not be disaliowed. In the Oclober 2009 RFP, the Compandes
oblained, a8 part of their “laddering” strategy, 65 percent of their 2009 compliance
obdigation {the remaining balance for the 2009 compliance year), 22 percent of their 2000
compliance obligation and 15 percent of their 2011 compliance obligation {Fxeter Report
at 25). As discussed sbove, 2009 was the first compliance vear for the new statutory
renewable energy benchimarks, and the record demnonstrates that the market was nescend
and Hliquid (Co, Bx. 1 sk 22:75, 30-31; Co. Hx. 2 28 28). The Bxeter Report also sgreed that
miarket information was Yimited prior to the issuance of this RFP {(Bxeter Report at 12).
Further, Exeter determined that the RFPs issued by the Companies were cornpetitive and
that the rules for the determination of winning bids were uniformly applied (BExeter
Reportat 29},

Moreover, there is no evidence in the record of a significant change in the amount
of market information available between August 2009 and October 2008 (Co. Ex. 1 at 30-
31). Thus, based upon what FirstEnergy knew or should have known in Cotober 2009,
the alternatives proposed by Exeter and intervenors, such as establishing a reserve price,
seeking a force mujeure determination or making a compliance payment, were not visble
options for the Companies. The Commission is concerned that the Comparies chose to
purchase vintage 2011 RECs in 2009 when the market was nascent and Higuid (Co. B 2
at 2B). However, the Companies claim that this was part of the laddering strategy, and
the evidence indicates that the 2009 purchese of 2011 virdage RECs amounted 1o only
15 percent of the 2011 compliance requirement (Exeter Report at 25). The Comanission
also will reiterate that the Compardes could have consulted with Staff, but that factor
alone is insufficient to support a dissllowance of the costs of the October 2009 REP,

(3)  August 2010 RFP (RFP3)
{a) 2010 Vintmge RECs

The Commission finds that recovery of the costs for the 2019 Vintage RECs
obtained though the August 2010 RFP should not be disallowed. In the August 2010
RFP, the Companies obtained 27 percent of their 2010 compliance obligation, which
represented the remaining balance of the obligation. There is no evidence in the record
that the market for renswables had significantly developed in 2010, that Baquidity had
increased, or that reliable, ransparent market information was now available to the
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Companies (Co. Bx. 1 at 3738}, Navigant's market sssessment report dated Cotober 18,
209, wtate that the supply of Chie RECs will continue to be very constrained through
2000 (Co. Bx. 1 at 34-35). Further Mavigant indicated that supply conditions for in-state
all renewable energy resources were marked by few willing and certified suppiiers, that
there were major uncertainties with raspect to sconomic conditions that could support
new renewable project developmant, and that credit conditions with respect to fnancing
for new projects were & significant Bmiting factor (Co. Bx. 2 at 403,

The Commission notes that & force majewre determination was not a viable option
for the vintage 2010 RECs obtained in the August 2010 R¥P. ¥ the Companies had
rejected the vesults of the vintage 2010 RECs in the August 2010 BFP and sought a
Joves majeurs determination, there was the poteniial that the Comenission would geny the
application during the ¥-day statutory timeframe, and there would be Hitle time for a
further solicitetion of RECs after such potential denial. Moreover, we will reiterate that
the Companies ware not required to consider meking a compliance payment in Beo of
puzchasing the RECs offered though a competitive auction.

B} 2011 Vintage RECs

The Commission finds that recovery of $43362796.50 for 2001 vintage RECs
purchased in August 2010 should be disallowed. Ahough the Companies’ management
decisions are presumned o be prudent, there was move than sufficlent evidence produced
at hearing to overcome this presumption. Specifically, the Conunission will base our
determination on the following factors. First, the Compantes knew that the market was
constrained and flguid af the time of the RFP but that the market constraints were
projected & be relieved in the near future, Second, the Companies failed to report to the
Corunission that the market for in-state RECs was constrained and liguid. Thizd, the
sctual purchase price was not the result of 2 competitive bid but 2 negotisted purchase
prive. That negotiated purchase price was unsupported by any testitoony in the vecord.
Finally, the Compandes could have requested a forve mufeure determination from the
Comumission instead of purchasing the vintage 2011 RECs through the August 2010 RFP,

The evidence In the record demonstrates that FirstBnergy knew that, although the
market was constrained and liquid ar the tivee of the RFP, the market constraints were
projected to be relieved in the near future (Co. Bx. 1 2t 34-35). FirstEnergy witness Stathis
testified that the Companies had received new information regarding the development of
the in-state all renewables market, including the projection that market constraints were
doe to be relleved (To. Hx 2 at 35 Tr. X at 360%. FistSnergy witness Stathis
acknowledged that new market information was available o the Compardes in August
200 This information included 2 second bidder for the RECs, which was consistent

* We note that several portions of the waracriph cited throughout this opinion and crdes are confidential
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with Navigant's projected expiration of the 12-month constrained supply timefrarne,
Moreover, the Compardes had information that other Ohlo utilities were mezeting their
in-state remewable benchmarks (Co. Fx. 2 at 35-36; Tr. I at 369-370). Further, the
Companies knew that there was time for additional RFPs to purchase the vintage 2011
RECs because FirstBnergy had contingency plars for an additional BFP in October 2010
and two additional BFPs in 2011 {Co. Bx. 2 at 36). Moreover, in the August 2010 RFP,
FirstEnergy did not execute its laddering strategy, which would have involved spreading
the REC purchases for any given compliance year over the course of muzhtiple RFPs.
Here, however, Firstinergy chose to purchase the entive remaining balance of its 2011
compliance obligation (85 percent of its 2011 complisnce obligation) in this RFP and
reserved no 2011 RECs to be purchased in 2017 (Bxeler Report at 25; Tr. I at 414-415}.
The Commission finds that, based upon the Compandes’ knowledge of market conditions
and market projections, the Comparnies” decision o purchase 2011 RECs in August 2030
was unreasonable, given that the market was constrained but relief was imuninent,

Moreover, the Commission finds that the Compardes failed to report the market
eonstraints to the Commission when the Companies were under a regulatory duty to do
so. Rule 4901:1-40-03, O.AC. requires electic utilities @ annuelly file 2 ten-year
alternative energy resource plan. Rule 4901:1-4003(C)4), O.AC, specifically requires
such plans to discuss “any perceived impediments o achieving compliance with the
required benchmarks, as well a5 suggestions for addressing sny such impediments.” On
April 15, 2000, FirstEnergy filed ¥s fen-year alternative energy resource plan for the
period of 2010 through 2020 in Case No. 10-806-FL-ACP (2010 Plan). In the 2010 Plan,
the Companies indicated that the “RFP REC Procurement Process is an efficient means of
meeting the annoal benchmarks” (2010 Plan 2t 5). In the 2010 Plan, the Companies noted
the limited availability of in-state renewable energy resources. However, the Companies
emphasized that this was true “particularly for solex renewable energy resources” where
Mavigant had identified only 1 MW of installed solar energy resources in Ohio in 2009
zaud for which the Companies had already been grarded z force majeure determination
(2010 Plan at 5; Tr. I at 427.428).

Moreover, the record reflects that, according to & market assessment report from
Mavigant dated October 18, 2009, Navigant stated that supply conditions for in-state all
renewable energy resources were marked by few willing and certified suppliers, there
were major uncertainties with respect to econcmic conditions that could support new
renewable project development, and credit conditions congerning financing for new
projects were a significant limiting factor (Co. Bx. 2 at 40; Tr. 1T at 426), Flrstinergy
witness Stathis conceded that these factors were significant and that these factors wers
inpediments o FirstEnergy's compliance with the benchumarks because these factors
hindered market development and supply (Tr. I at 426-427). However, despite the fact
that the Companies were in possession of this significant information at the time of the
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filing of the 2010 Plan, the Comparies failed to identify any of these factors. The
Companies also fafled to report to the Commission that the market for in-state RECs was
very constrained and would remain very constrained though 2010, as reported by
MNavigant (Co. Bx. 1 at 34}, Further, the Companies failed to repost to the Comupission
that the market constraints, while stll present, were projected to be relieved within a
year (Co. Bx. 1 a1 34-35; Tr, I at 428).

In addition, the Commission notes that the actual purchase price was not the
result of a competitive bid but was the result of 2 bilateral negotiation, the results of
which are unsupported by the record in this case. As discussed above, FirstBnergy
witness Stathis testified that new market information was available to the Compardes in
August 2010, This information indluded a second bidder for the RECs, the projected
expiration of the 1Zanonth constrained supply timehame, and information that other
Ohio utilities were meeting thelr in-state renewable benchmarks (Co. Ex. 2 2t 35.36; Tr. If
at 369-370). Based on this new market information, the Compandes rejected one of two
bids for 2011 vintage yesr RECs (Co. Bx 1 at 4142 Tr. 11 at 359360, 373-374). The
Commission finds that, based on the knowledge available to FirstEnergy at the time, the
Companies properly rejected the bid for the RECs.

However, Instead of deferving the purchase of the 2011 vintage RECs to one of the
three planned future RFPs, PlrstHnergy entered into s bilateral negotistion with the
rejected bidder and reached an agreed purchase price (Co. Bx. 1 at 41-42; Co. Bx. 2 at 35
36; Tr. I ot 364-365). Firstlinergy witness Stathis, who described the provess of rejecting
the bid, did not participate in the negotiations, had no personal knowledge regarding the
agreed purchase price, and did not provide testimorny in support of the agreed purchase
price (Tr. I at 360-365, 370}, and there is no other evidence in the record that the agreed
purchase price was reasonable.

Further, the Comenlssion finds that the Companies could have requested a force
majeyse determination from the Commission Instead of purchasing the vintage 2011 RECs
through the August 2010 RFP. At the time of the August 2010 REP, the Commnission had
granted foree majewre requests from a ruumber of uillities and electric service companies.
As discussed above, in the force wwjenre determinstion for AEP Ohdo, the Ohio
Environmental Council argued that relatively high prices for RECs does not equal an “act
of God” or event beyond an electric utility’s control. AEP Oltis Case at 4. However, by
granding the force majeure deteymination, $he Commission lmplicitly refected arguments
that “reasonably available in the marketplace” did not include consideration of cost of
the RECs. AEP-Chiv Case at 89, FirstBnergy should have known that the Commission
had tasued this decizion and that cost would be a relevant consideration in a force mgjeure
determination. Moreover, even ¥ the Commission had rejected a foree majeurs application
by the Companies for 2011 vintage RECs, thers would have been sufficient time for the
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two planned additional RFPs in 2011 in order to obtain the RECs necessary for the 2011
comphance obligation.

Accordingly, the Commission finds that there is evidence in the record o
overcome the presumption that the Compardes’ management decisions were reasonable.
Further, the Comunission finds that the record demonstrates that the Compardes have not
met thelr burden of proving that, based upon the facts and circumstances which the
Companies knew, or should have known, at the fime of the decision o purchase, the
purchase of 2011 vintage year RECs in August 2010 was prudent. Thus, we find that
recovery of $43,362,796.50 for 2011 vintage RECs purchased in Auvgust 2010 should be
disallowerd. In determining the amonnt of the disaliowance, the Commnission nobes that,
for this tawaction, the record reflects that the Companies purchased 145,769 RECs
through the bilateral pegotiation with the rejected bidder. The Companies also
purchased 5000 RECs at a significantly lower cost from a second bidder. The
disallowsnce represents the purchase price agreed fo by the Compardes in the bilaters]
negotiation for 2011 Vimage RECs multiplied by 145,269 (the quantity of RECs purchased
through the bilatera] negotiation). In addition, the disallowance includes an offset which
the Commission determined by celoulating the lower price paid to the second, winping
bidder rultiplied by 145,269 (Bxeter Report at 28).

Regarding Firstnergy's argument that a Commission dsallowance will constitute
retroactive ratemnaking in this case, the Conunission notes that the Supreme Court of
Ohdo has held that rates arising out of customary base rate proceedings implicate the
retropctive ratemaking doctrine, while rates arising from variable rate schedules Hed
fuel adjustment clauses do not. See River Gas (o, 59 Oldo 5024 at 512, 433 M.E.2d 568.
The Cotmenission agrees with Staff that Rider ABR is alin to 2 variable rate schedule tied
to a fuel adjustment clause for purposes of applying the retroactive ratemaking doctrine,
as Rider AER did not arise out of a base rate proceeding and was created by a stipulation
expressly providing that only prudently incurred costs would be recoverable.
Comgequently, the Conumission finds that the dissllowsnce does not constituie
retroactive miemaking,

Therefore, the Comunission directs the Compardes to credit Rider AER in the
ammount of B43,362,796.50, plus cerrying costs, and 1o fle tariff schedules within 60 days
of the issuance of a final appealsble order in this procesding, adjusting Rider AER fo
reflect the refund and associated carrying costs. Further, the Commission directs the next
firanclel auditor to review the credit and whether carrying costs were appropristely
caleulated,
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(c)  Other REC Purchases

The Commission notes that there weze a number of other, smaller transactions, at
various price points, involving in-stete ofl renewables outlined in the Hxeter Report
(Exeter Repont at 287 To the extent that these ransactions have not been specifically
discussed above, the Commission has reviewed such banssctons and, balancing the
factors discussed above, deternned that the recovery of the costs of these RECs should
net be disallowed.

B. Undue Preference

OCC requests that the Commission order an investigation into the Companies’
compliance with the corporate separation provisions of Ohio law. O0C claims that the
auditors conducted a lmited Investigation of this lssue due to the auditors’
understanding of their scope of work (Tr. I at 6465},

FirstEnergy replies that there is no evidence that the Companies provided any
preference to any bidder. The Compandes note that OCC witness Gonzalez admitted that
OCC had the opportunity to undertake discovery in this procesding and that the witness
was unaware of any facts to support such claims (Tr, Vol. 1 at 624-625 {Confidential}).
The Companies contend that, becanse OCC had an opportunity for discovery and was
unable to cite (0 a single fact to support #s request, OCC lacks standing to claim that the
Commission should order further nvestigations.

The Commission finds that there in no evidence in the record in this proceeding to
support further investigetion at this thme, As noted above, the Compardes” affiliate, FES,
was the winning bidder for at least one REFF where RBCs were oblained. However, the
Exeter Report did not recommend any further investigation on this issue {Tr. | at 117-
118}, The Exeter Report containg 6o evidence of undue preference by the Companies in
favor of FES or any other bidder or improper contacts or comunurdcation between
FirstEnergy and FES or any other parly (Bxeter Report a2 31 Tr. 1 at 114}, In fact, the
Exeter Report states that the auditors “found nothing to suggest that the FirstBnergy
Ohio utilities operated in & manner other than to select the lowest cost bids received from
a competitive solicitation” (Exeter Report at 29). Moreover, the Exeter Report states that
the REPs were reasonably developed and did not appear to invetporate any provisions or
terns that were anticompetitive {Bxeter Report at 12}, Finally, the Commission finds that
CC had & full and fair opportunity to oblain discovery of any issue relevant to this
proceeding but did not introduce any evidence fo support it request for further
investigations (Tr. II at 62¢-625). In the sbsence of concrete evidence of improper
communications, anticompetitive behavior, or undue preference for FES in awarding
bids, the Commission finds that the fact that FES was one of the winning bidders of the
BFPs during the audit period is insufficient grounds for further investigation at this time.



11-5201-EL-RDR -3~

. Statutory Three Percent Provision

Staff argues that, although Section 4928.64(003), Revised Code, refers 1o
“reasonably expected” costs, suggesting a forward-Jooking consideration, the statute also
requires the complance obligation as a function of historical sales. Consequently, Staff
recomunends 2 siestep methodology that incorporates both historical and future
components: {1} determine the sales baseline in megawatt hours (MWhs) for the
applicable compliance year consisting of an average of each electric distribution utility's
anmual Ohio retell electric sales from the three preceding vears; (2) calculate a
“rezsonably ewpected” dollar per MWh figure for the comphance year, comsisting of o
weighted average of the 550 supply for the delivery during the compliance year, nst of
distribution systens losses; (3) Staff's annual caloulation of a dollar per MWh suppression
benefit (if any) and distribution of this suppression caleulation to 2]l affected companies;
{4} calculate an adfusted dollar per MWk figure by adding the suppression benefits, if
arty, to the dollar per MWh figure from Step 2; (5) calculate the total cost by multiplying
the Step 4 adjusted dollar per MWh figure by the baseline caleulated in Step 1; and (6)
muitiply the fotal cost from Step 5 by three percent with the result representing the
maximum funds available o be appHed toward compliance resources for that
compliance year. Purther, Staff contends that the Companies perform this caleulation
early in each compliance year to identfy thelr maximurn available complance funds for
the year, and that, in the event an operating company reaches its maxizurn, # should not
incur any additional complisnee vosts for that year, absent Commaission direction,

MAREC contends that the mathematical calculation of the three percent cost cap
comsists of two basic steps: (1) add the eleciric utility’s annual cost of generation to
customers {the wholesale price average from the previous three years) with the price
suppression benefits of the previous year, and multiply that fgure by three pevcent to
calewlate the annual renewable spending cap for the utility; and (2) compare the utlity's
anrmal cost of repewable generation to its anmual renewable spending cap to determine
whickh is greater. Further, MAREC contends that the benefits of price suppression should
be factored into the calculation in order o fully account for the costs and benefits of
renewablde energy displacing higher-cost generating resources.

OBG contends that the Comundssion should expressly find that SecHon
4928.64{(C)3), Revised Code, establishes a mandatory, non-discretionsry annual cap
limiting the Companies’ recovery of prudent expenditures incurred pursuant to Section
492864, Revised Code, to no more than three percent of its cost of purchasing or
acquiring substitute energy. Further, OBG contends that the three percent cost cap
should be caleulated as follows: (1) set the three percent cost cap sach January following
the 880 auction; (2} determine FirstBnergy’s annual generation cost ($/MWh) using the
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weighted average of is January-May and June-December 550 generation prices; (%)
cairulate FirstBnergy's benchmark bassline non-shopping MWh sales by averaging non-
shopping sales fur the previous three years; (4) caleulate FirstBnergy's cost to acquire
requisite electricity by multiplying its banchmark baseline non-shopping MWh sades by
ity anmual 850 generstion cost adjusted for losses; and (5) set FirstBnergy's aruma)
mandatory cost cap equal to three percent of its anmual cost 1o doquire requisite energy.
Further, OBG argues that the Commission should establish & cep on the Rider ARR
charge for each rate class at theee percent of the applicable Rider GEN energy charge for
that class. Mucor also contends that Section 4928.64(CY3), Revised Code, establishes an
explicit, mandatory cap that applies to all future Rider AER costs and charges. Further,
MNucor argues that the Comunission should adopt a two-part cap mechanism as
recomenended by OBG/Nucor witness Golns, that constifutes 2 herd cap on arnual
renewable expenditures by FirstEnergy of three percent, and a soft cap on Rider AER
rates charged o customers of no more than three percent of the cost of generation under
Fider GEN. (OBG/Nucor Bx. 1)

The Envirormnental Advorates also rerormend that the uilities sef an annual cost
of generation based on the average price of electriclty purchased by the wility for its 850
lowd over the three preceding vears, to be compared to the cost of acquiring renewable
energy, less any and all carrying and administrative costs. Further, the Brwizonmental
Advocstes argue that the Commission should investigale ways o gquaniify prive
suppression benefits and include them in the cost cap caloulation.

In its reply brief, FirstBnergy notes that Section 4928.640CH3), Revised Code,
provides that an edectric utility “need not comply” i & company’s cost of complying with
statutory requiremnents exceeds three percent of its reasonably expected cost of obtaining
the electricity. FirstBnergy argues that this language indicates that the three pervent
mechandsrn is discretionary, not mandatory, Further, FirstBrergy contends thet the
Compdssion should reject the recommendations of Nucor and OEG that the Commdssion
apply & cap on Rider AR by rate class, arguing that theve Is no statutory support for that
recorranendation. Further, FirstBnergy disputes various intervenors’ suggestions that the
calculation should include 8 price suppression benefit, arguing that there is no evidence
in the record to support inclusion or caleulation of a price suppression benefit.

In its reply brief, OCC argues that the three pevcent cost cap is mandated by Ohlo
law and that FirstEnergy should utilize the six-step process recommended by Seff to
determine whether the utility purchased RECs in axcess of the cost cap.  Additionally,
OCC urges the Cormission to require Firstlnergy to perform the test on or befors
April 13 of each comapliance year in order to identify the maximum available compliance
funds for the year.



11-5201-BL-RDR B

In its reply brief, MAREC notes that no party opposed MARECs calewlation of the
cost cap provision and that several parties’ caloulations mirrored MAREC.
Additionally, MAREC states that # opposes OBG's proposal to cap Rider AER for each
rate class. MAREC argues that this methodology would stray from the specific language
and intert of the applicable statute and rule, which do not provide that a thres percent
cap be applied to each rate class, but refer to the "total expected cost of genevation” Rule
430L1-40-07(C), OAC MAREC contends that this Janguage implies that the costs be
applied across all customer clusses,

In #ts reply brief, OBG opposes various intervenors’ recomunendations that the
three percent cost cap caleulation include price suppression benefits. OFEG argues that
this is an unworkable ealoulation thet would increase costs customers pay, undermining
the customer protection purpose of the cap, and that Is contrary o the plain language of
Section 492B.64((), Revised Code. Further, OFEG contends that the record in this case
does not provide a detafled explanation of how price suppression benefits would be
calenlated and thet the Goldenberg Report acknowledges that price suppression benefits
are “difficult to calcolate precisely” (Goldenberg Report at 290, Shmilarly, Nucor also
warns aguinst the use of price suppression benefits in the three percent cost cap
calculation. Nucor states that the Conundssion would need to use extreme caution in
including price suppression benefits, as their use would add a subjective element to an
otherwise straightforward and objective caloulation,

In their reply brief, the Environmental Advocates reilerate thelr position that the
Commission shewld adopt 385 recommended method of caloulating the three percent
coet cap. The Envirommental Advocates further note that Staff volunteered to anmmally
calculate a dollar per MWh suppression benefit (# any) to be distributed to all affected
Companies. Consequently, the Environmental Advocares argue that stakeholders could
be confident that the suppression benefits are properly and independently verified and
calculated.

Initielly, the Comumission notes that it divected Goldenberg to evaluate the
Companies’ status relative 1o the three percent provision In Section 4228.64{0743),
Revised Code. In its analysis of the three percent provision, Goldenberg noted that
neither the Revised Code nor the Chio Administrative Code provide a definition for the
Hmeframe for the calculation, a definition of the term "reasonably expected cost of
complisnce,” or a definiton for the term “reasomably expected cost of otherwise
producing or acquiring the requisite dectricity.” Nevertheless, Goldenberg concluded
that the formula for the calculation set forth in Section 4928.64C)(3), Revised Code, is
relatively straightforward: determine the reasonably expecied cost of compliance with
the renewable energy resource benchmark and divide # by the reasonsbly expected cost
of generation to customers. (Golderberg Report at 24, 26-27.)
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Guidenberg also noted that Firstfinergy provided s three percent provision
caleulations for 2009 through 013, amd replicated this information in the Goldenberg
Report. For example, for Firstinergy in 2010, the following chart represents the actus]
total cost of generstion ewdlusive of complance costs, and the actusl percentage
representing the cost of compliance as compared to the totel cost of 830 generation,
Further, the Commdssion has caleulated the threshold thet would need to have been
spent on complinnce with the renewsble energy resources benchymarks in order to reach
the three percent cap:

oty
Actual cost of compliance with renewable enerey resource benchmarks 560,748,408
Actual total cost of generation, excluding compliance 52,940,669 478
Actual percentage cost of compliance 287 %
Three percent cost cap ' $85.220,084

{Goldenberg Report at 30.)

The Commission notes that these caleulations demonstrate that the oost of
compliance with renewable energy resources benchmarks is a very small percentage of 2
Company's cost of 380 generation, even at prices argued by Intervenors o be
significantly high. The Commission notes that this percerdage is small, notwithstanding
prices for renewable energy credits, because the portion of thelr electzicity supply electric
distribution utifities and electric service vompanies are reguived to obtain From renewabie
engrgy resources began at only .25 percent in 2009 and increased to only 0.5 percent in
2010,

The Comuvdsslon finds, based upon owr reading of the plin language of the
statute, that Staff's methodology to calculate the three percent cap is conslstent with the
intent of the General Assembly and should be adopted, with the exception of the portions
of the methodology tiilizing prive suppression bensfits. The Commission belleves that
this methodology strikes the appropriste balance {0 sllow slechric utilities o achieve
compliance with the renewable energy rescurce benchumarks and to provide a limit to the
costs passed slong to ratepayers.

Regarding prive suppression berefits, the Comumdssion finds that inserting price
suppression benedits Indo the calculation would add & subjective element 1o an objective
caleudation and that the record in this case does not provide a dear explanation of how
price suppression benefits would be determined. Purther, as stated in the Goldenberg
Report, price suppression benefits are difficult to caloulate (Goldenberg Report at 27, 295
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Additionslly, the Cornmission notes that, in corfunction with its discussion of
price suppression benefits, OBG argued in its brief that the Commission should follow
the plain language of the statute and should dedline 0 increzse complexity and confusion
associsted with calevlation of the three percent cap. Curlously, OEC went on to argue
that the Commission should impose the three percent cost cap individually to each rate
clags to prevent industrial customers from bearing » disproportionate share of Rider AER
charges. The Comunission declines to read this requirement into the statute and finds
that the clear wording of the statute does not provide for a thres percent cap to be
applied @ each rate class but to the wial expected cost of generation across all rate
classes,

Consequently, the Comunission finds that the following methodology is consistent
with the intent of the General Assembly and should be used to calculate the Hiree percent
cost cap: (1) determine the sales baseline in MWhs for the applicable compiiance year
consisting of an average of each eleciric distribution wility’s snnual Chio retail eleciric
sales from the three preceding years; (2) caloulate 2 “ressonably expected” dollar per
MWh fgure for the compliance year, consisting of a weighted average of the cost of 880
supply for the delivery during the compliance year, net of distribution system losses; 3
caiculate the total cost by multiplying the Step 2 dollar per MWh figure by the baseline
calculated in Step 1 and (4) multiply the total cost from Step 3 by three percent with the
result represerding the maximum funds available to be applied toward compliance
resources for that compliance year. Purther, as recommended by Staff, the Commission
finds that the Companies should perform this calculation early in each compliance vear
to identify thelr manimum available compliance funds for the vear, and that, in the event
an operating company reaches Hs meximum, it should not incwr any addidional
compliance costs for that year absent Commission direction.

FIMNDANGS OF FACT AND CONCLUSIONS OF LAW:

{1}  Ohio Edison Company, The Cleveland Hlectric Bluminating
Company, and The Toledo Edison Company (FirstBrergy or
the Companies} are public utilifes as defined in Section
490507, Revised Code, and, as such, are subject to the
furisdiction of this Commission.

(%} On September 20, 2011, the Corumission opened this case for
the purpose of reviewing the Compenies’ Rider AER.

(3)  Motiuns to intervens in this case were granted to OUC, OBC,
OBG, Nucor, BLPC, Citizen Power, Sierra Club, MAREC,
OMABG, and K35,
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4} DMotions for admission pro hw wice were grented fo
Michael Lavanga, Bdmund Berger, and Theodore Robinson.

{8}  The hearing In this malter commenced on February 19, 2013,
and continued unti] Pebruary 25, 2013.

{6}  Post-hearing briefs were filed in this matter by FirstBnergy;
Staft: OCC; the Sierrs Club, OBC, and BLEC collectively;
B0 Nucor, MARRC, and 108,

(7)  Reply briefs weze filled by FirstBnergy; Staff; OCC; the Sierra
Club, OBC, and ELPC, mﬂmtwely, OEG;. Nucor; MAREC;
and H38,

(8) The Conwnission finds that FirstBnergy shall be dissllowed
recovery in the amount of $43,362.796 .50,

(%) The Commission finds that the Companies shall calculate the
three percent cap pursuant to Section 4928.64(03), Revised
Code, as set forth in this opindon and order.

It is, therefore,

CRDERED, That the motions to intervene Hled by Citizen Power, Sierra Club,
MAREC, OMAEG, and 1G5 are granted. It is, further,

CORDERED, That the motion for admission pro hac vice flled by Theodore Robinson
is granted. It is, further,

ORDERED, That the matmn o intervene amd m@pen the pmceedmgs filed by AEP
Chio is dended. Itis, further, - .

"ORDERED, That the attorney examiners’ rolings regarding protective orders are
modified to permit the general disclosure of FES as a successful bidder in the competitive
solicitations, but that specific information related to bids by FES shall continue to be
confidential and subject to the protective crders, It is, further,

ORDERED, That the pending motions for protective orders filed by FivstBnergy,
QCC, BLPC, OBC, and the Sierra Club ave granted. It s, Aurther,

CRDERED, That FirstBnergy be disellowed recovery in the amount of
$43,362,796.50 as set forth in this opirdon and order. Tt is, further,
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ORDERED, That FirstBEnergy credit Rider ABR in the amount of $43,362,796.50,
plus carrying costs, and file tariff schedules within 60 days of the issuance of a final
appexiable order in this proceeding, adjusting Rider AER to reflect such credit and
associated carrying costs, It is, further,

ORDERED, That a copy of this opinlon and order be served upon each party of
record.

THE PUBLIC UTILITIES CGMMISSION OF OHIO

itehler, Chairman

M Beth Tmmheld Astm Z. Haque

MWC/GAP/ 5

Entered in the I@umal

Barcy F. McNeal
Secretary






BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alterrative Energy Rider Contained in
the Tariffs of Ohio Bdison, Company,
The Ceveland Eechic Durdnating
Company, and The Toledo Edison

Case Mo, 11-5201-FL-RDR

Company.
SECOND ENTRY ON REHEARING
The Coramission finds:

(1)  ©On September 20, 2011, the Coononission issued an Enfry on
Rehearing in In ve the Annual Alternative Energy Status Report
of Ohiv Edison (o, The Cleveland Elpciric Huminating Co., and
The Tolede Edison Co., Case Mo, 11-2879-EL-ACP. In that
Eniry on Rehearing, the Comumission stated that & bad
opened the sbovecaptioned case for the purpose of
reviewing Rider AER of Ohic Bdison Company, The
Cleveland Hectric Tluminating Company, and The Toledo
Edison Company (coflectively, FirstBrergy or the
Companies). Additionally, the Commission stated that s
revigw would include the Compardes’ procurement of
renewable energy credits for purposes of compliance with
R 4928.64. ' ‘

{2y On August 7, 2013, following a hearing, the Commission
fssued an Opindon and Order ((hder) finding that
FirstBnergy should be disallowed recovery in the amount of
$43,362,796.50, ’

(3) R 4903.10 provides that any party who has entered an
appearance in a Cowwrdssion proceeding may apply for
rehearing with respect o any matters determined by filing
an application within 30 days after the enbry of the order
upon the journal of the Comumission. Under Chio
Adm.Code 4901-1-35(83, any party may file 2 memorandum
conira within ten days after the filing of an application for
rehearing.
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6)

On Avgust 30, 2003, an application for rehearing was filed
by Interstate Gas Supply, Ine. (IG5 Energy).

On September 8, 2013, applications for rehearing were filed
by Ohio Consumers’ Counsel (OCC); FirstBnergy; and the
Steera Club, Environmental Law and Policy Center, and
Ohdo Environmental Council {collectively, Environmental
Groups}. Purther, Ohlo Power Company (AEP Ohio} fled
an application for rehearing, or, in the alternative, a motion
for leave to file an spplication for rehearing. Addidonally, &
motion for Jeave to file an application for rehearing and
application for rehearing were filed by Direct Energy
Services, LLC, and Direct Bnergy Business, LLC {Jointly,
Direct Bnergy}

By entry issued September 18, 2013, the Corumission granted
the applications for rebwaring fled by IG8 Energy, OCC,
PirstEnergy, the Environmental Groups, and AEP Chio for
further consideration of the matbers specified in the
applications for rehearing. The Conunission denied the
motion for leave to file an applcation for rehearing filed by

Bulings on Motions for Protective Orders

)

Regarding the Commission’s rulings on motions for
protective ordess in this proceeding, OCC contends that the
Commission srred because it prevented discloswe of
information relating to FirstBnergy's purchase of in-state all
renewables RECs. More specifically, OCC argues that the
exclusion of frade secrets from the public domain is a very
mited and namow exception and that  information
including the ientities of bidders and price and guantity of
RECs bid by each specific bidder should not protected in this
case because they are too old to have economic value as to
the current REC market Purther, OCC argues that the
information should not be protected because FirstEnergy
failed to take sulfivient safeguards to protect the identities of
the bidders and pricing information because the information
was made publicly available in the Exeter Report, and
Firstbnergy failed v file a contemporanecus motion for
protective order for the information—waiting until 4% days
after s release. Corsequently, OCC argues that the



11-5201-BL-KDR

Cornmission should make available publicly the complete
unredacted coples of the Bxeter Report and all pleadings
filed in this proveeding. Finally, OCC argues thet the
Commdssion emed in affirming the attorney examiner’s
ruling on PirstEnergy’s second motion for protective order,
because public informetion was improperly redacted from
the draft Bxeter Report, and that the Commission emed in
granting FirstBnergy’s fourth motion for proteciive order
because there is mo evidence that anyone could derive REC
pricing data wsing publidy available information from
s total recommonended disallowance.

Similarly, the Envicommental Groups contend that the
Convnission unlawfully found certain information o be
confidential, including REC prices, seller identities, amd
rscommended penalty amounts,  More specifically, the
Environmental Groups argue that outdated REC prices and
seller identities do not qualify as trade secrets because this
information is extrernely cutdated and holds no economic
vaipe, Further, the Environonental Groups argue that there
are overwhelming public policy ressors why information
related to the REC purchases must be disclosed, Including
the goal of a fully functoning REC market. Finally, the
Environmental Groups contend that the Conumnission should
further un-redact the Bxeter Report given the ruling in the
Crder permitting the disclosure of FES as a successful bidder
in the competitive solicitations.

In itz memorandum contra OCCs and the Environmental
Groupd applications for rehearing, Firstinergy maintains
that confidential and proprietary information belonging to
parficipants in the RFP process should continme io be
profected.  FirstBoergy asserts that the Comunission has
properly determined that BEC procurement data warrants
wade secyet protection, and that it has independent
economic value, despite claims that it is “historic in nature.”
FirstBnergy draws comparisons to bidder identification and
price information in post-guction market monitor reports
that the Commnission has protected, despite being over
Zimonths old.  Further, PirstEnergy states thet it has
safeguarded this information by consistently moving fo
protect REC procurement data contained in any flings in
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this case. FirstBnergy next contends that the Companies
moved in a Ymely fashion to protect the REC procurement
date, and that OCCs ergument about failure to file 2 motion
for protective order condemporansously with the Fxeter
Report is erroneous because the Companies did not file the
Bxeter Report, Staff did.  FiestEnergy continues that
releasing the proposed disallowsnce and interest amounds
comained in the information would enable anyone to arrive
at the confidential REC pricing date, given that the number
of RECs is public, Purther, FirstBnergy asserts that public
dissemination of the BEC procurement date could lead fo
the disclosure of proprietary bidding strategies employed by
REC suppliers, which could underming confidence in the
market.

in the Crder, the Comunission granted multiple pending
motdons for protective seders and reviewed and affivmed the
atborney examiners’ rulings on motons for protective orders
regarding BEC procurernent data appearing in the draft
Exeler Report, as well as various pleadings in this
proceeding discussing the draft Bxeter Report. This REC
procurernent  data  comsisted  of  supplier-identifving
information and pricing information, As stated in the Crder,
the Commission found that the REC procurement data is
trade secret information and i refesse is prohibited under
state law. None of the argurmnents advarwed by OCC or the
Environmental Groups posuades the Compdssion ©
reverse its finding at this time. Purther, the Comendssion did
modify the attorney examiners’ rulings in one respect in
crder to permit the generic disclosure of FES as 2 successful
bidder in the competitive solicitations, due to the wide
dissemination of this plece of information after an
ingdvertent disclosure n the Exeter Report  The
Commnission emphasized in making this finding, however,
that specific information related to bids by FES, such as the
quantity and price of RE(s contained in such bids and
whether the Bds were accepted by the Compandes, would
contiome 10 be confidential. Consequently, the Commdssion
declines to further un-redact the Bxeter Report as urged by
the Envirormental Groups, as this would be inconsistent
with the Commission’s order. Order et 11-14.  Finally,

although the Bnvironmental Groups contend that the REC
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procurement datz should be public because it furthers the
goal of & fully funcening REC market, the Commizsion
finds that the opposite s true—that, i this trade secvet
information was public, it could discourage REC suppliers’
confidence in the market and Impede the function of the
REC mwrket.

Burden of Proof

&

In conjunction with several of its assignments of exror, OUC
argues that the Cornission erved in presuming that several
of FirstEnergy's management decisions to purchase RECs
were prudent. OCC contends that the Comandssion should
not have velled on In re Syrecuse Home Utls, Co., Case Neo, 86-
12-GA-GCR, Opinion and Order {Des. 30, 1986) (Syracuse) for
the proposition that there 15 a presumption of prudence
because, in Duke Engrgy Ohio, Inc., 131 Ohdo 5t.3d 487, 2012
Ohin-1509, 967 WN.E.2d 201, at 92, the Supreme Court of Ohio
held that a utility has to prove that its expenses have been
prodently incurred. Purther, OCC argues that there is no
presumption of prodence when analyzing ansactions
between affiliated compandes, citing Model State Protocols
for Critical Infrastructure Frotection Cost Recovery issued
by the National Association of Regulatory Commissionsrs,
an wel as cases from other states. Additdonally, OCC
cortends that, ‘assuming arguendo that there is g
presumption, the Comenission failed to apply it properly.
O explaing that the Copunission properly found that the
Exeter Report was sufficient eviderwe to overcome the
presurnpiion that the Compandes” decisions were prudent,
but then bnproperly shifted the burden of persuasion fo
other parties instead of FirstBnergy.

Similarly, the Environmental Groups argue that the
Commission unlawfully shifted the burden of proof w
intervenors by applying a presumption of prudence to
FirstBnergy's  purchases, More specifically, the
Enviroooments] Croups argue that the Supreme Court of
COhdo unequivocally determined in Duke that a utility bears
the burden of proving that its expenses were reasonable, and
that the Commission’s finding that a presumption exists that
the Companies’ mumagement decisions were prudent is
grromecus in light of Duke.  The Bnvironmentsl Groups
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zrgue that the Commnission’s error led o erronecus decisions
that certain evidence was insufficlent to overcome the
presumplion.

in s memorandum contra, PirstEnergy responds that the
Commission used the correct standard to determine the
prudence of the Companies’ purchases under Syracuse; that
the presumption of prudence still spplies to an affiliate
tramsaction and OCC has not presented any controlling
authority supporiing otherwize; and that the Commission
did not midsapply the standards in Syracuze.

In the Order, the Commission acknowledged FirstEnergy’s
argument that, slthough the Companies ultimately bore the
burden of proof in this procesding, the Commission would
presurne that the Companies” management decisions were
prodent, citing Symcuse, Opindon and Order (Dec. 30, 1586}
gt 10. In Syracuse, the Comunission found that “[tlhere
should exist a presumption that declsions of utilities are
prudent.”  Further, the Commnission explained that "[tlhe
effect of a presumption of prudency is to shift the “burden of
producing evidence” {or ‘burden of producton’) to the
opposing party. While the ‘burden of persuasion’ {or
‘burden of proof’} generally rests throughout 2 proceeding
on the same party, the burden of producing evidence can
shift back and forth” Although OCC and the
Environmental Groups daim that the Commission should
not have relied on Syracuse in lght of the Supreme Court
declsion in Duke, the Commdssion does not find that the
Commission order and Supreme Court decision are
inconsistent.  Notably, the Supreme Court discussed the
utility bearing the burden of proof in Duke and did not
discuss the burden of production. For the reasons set forth
in Syrecuse, the Comunission finds that there is 2 clesr
distinction between the burden of proof and burden of
production. Purther, o the extent the burden of production
was not discussed in the Commission procesdings or
Supreme Court decision in Dude, the Commission notes that
it is not the duty of the Commission or the Court to sus
sponte raise ssues that ave not raised by any party to the
proceeding. Consequently, the Commission declines o find
that the Supreme Court decision in Duke Implicitly
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overruled Commission precedent regarding the burden of
proof as set forth in Syracuse.

Finally, although OCC contends that Model Siate Protocols
aricl cases from other states have found that bansactons
with affiliates should not be afforded a presumption of
prudence, the Commission emphasizes that this suthority is
not condrolling on the Commission and the Commission
declines to adopt this doctzine at this time. Conzeguendy,
the Commission denies OCC's application for rehearing on
this issue.

Prudency of Costs Incurred

{1

(12)

REPL REP2, REPS (2010 YVinter

e RECs)

In its applcation for sehearing, OCC asseris that the
Commission erred in finding that the Companites should be
sllowed to recover costs related to the purchases of 2009,
2010, and 2011 in-siate ali renewables RECs acguired as part
of the August 2002 and October 2009 BFPs, and 2010 in-state
all renewables RECs acquired ss part of the August 2010
RFP.

Regarding the August 2009 RFP, CCC specificelly asseris
that the Cormamndssion should have disallowed costs related (o
the 2009 and 2018 irestete all renewables RECs purchased in
that RFP because the prices were urueasonsble based on
market information on all renewables REC s from around the
country; because FirstBnergy should have filed an
application for a force majeure based on the prices of the
RECs; and, because FirstBnergy would have had sufficient
time o acquire the necessary RECs ¥ the force majeure
applicetion was denjed. Further, OCC asserts that the
Commigsion erred because it did not make a specific
determination of prudence to support its allowance of cost
recovery, which OCC alleges is requived under R.C. 490309,

O argues that the Commission erred in failing to find that
the prices paid by FirstBnergy were unreasonable based on
available market information from all renewsbles markets
arpund the county. OCC supports s conclusion by pointing
out that the auditor found the prices paid for 2009 in-state all
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renewables RECs exveeded the prices paid anywhere in the
country, even in other states’ nascent markets, and similar
tegthnony was prevenged by OCC witness Gongalez, OCC
argues that there i no basis o conclude that Ohio's
requirements would drive prices to levels unseen anywherse
gise iIn the country. ©OCC further argues that the
Commission erred in relying on FirstBnergy's argument
comnparing prices utilities paid for soler RECs in other states
with the prices it paid for all renewables RECs in Ohio
becanse it Is widely recognized thet sclay RECs had an indtial
price point far higher than all rengwables RECs
Additiorally, OCC argues that the Comunission erred in
relying on the suditor’s conclusion thet the RFPs conducted
were competitive and the rules for determining winning
bids were applied uniformily. OCC coxludes that the
Comnmission erred in finding that the record lacked evidence
from which the Compandes could have determined that the
bids received for in-siate all renewables RECs in the first
EFP were excessiva.

Further, OCC argues that the Commission emred in finding
that FirstBrergy was not vequired to request a force majeure,
because the RECs were exorbitantly priced and, therefors,
were not “ressonsbly available” and in finding that
PirstEnergy was excused from fling 2 force majeure request
bacause the Companies would not have had time o acguire
RECs # the request had been dended. OCC argues that the
Commission overstated the time FirsiBrergy had to rebid
the BECs —arguing that the compliance period for the 2009
RECs was extended through the end of March 2010, OCC
also cordends that FirstBnergy had four montbs o file 2
force majeure application for the 2010 RECs. Finally, in this
assigrment of exvor, OO argues that the Copundssion erred
in failing to mwake a specific determinetion of prudence as
required by RO 4903.0% o support the Comundesion’s
allowance of cost recovery from customers, but instead
finding that the Companies’ actions were “not
unreasonabie,”

Regarding the October 2008 RFP, OCC specifically argues

that the Comumission should have disallowed costs for the
sarne reasons argued above as to the August 2008 BFP, and,
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additionally, because additional RECs were bid in o the
Ortobey 2000 REP, which OCC contends indicated 3 quidkly
expanding REC market. 0OCC alse contends that the
Companies’ purchase of 2011 instate all venewables RECs at
this thme may have been part of 2 laddering strategy but was
unreasonable becanse the Navigant Repor! predicted that
the market would remain constrained through 2010,

Begarding the August 2010 RFP, OCC speciically argues
that the Comrdssion again should have disallowed cosis for
the reasons set forth as to the August 2009 and Octobey 2002
RiPs. O additionally asserts that the Comenission should

not have relied on the Navigant Report concerning this -

purchase because that report was released ten months prior
to this purchese and recovd evidence, inchuding the
Spechrometer Report and market prices around the county,
indicated that the market was changing,

in i memorandum contra, PistBnergy argues that de
Companies met the applicable burden of proof, and the
Comenission’s Order permitiing FirstEnergy to recover cosls
refated to these RFPs was correct.  FirstErergy points out
that the Commisdon found the Companies’ laddering
strategy was reasonable; the purchases were prudent as
information on market prives or future renewable energy
was generally unavailable; force majeure relief was not a
legal alternative; and there would have been Hitle time for
the Compandes to solicit additional RECs if 2 force mejeure
application was rejected.

FirstEnergy contends that the Companies’ purcheses of
in-gtate all renewables RECs in the second REP were
prudent. More specifically, FiretBrergy contends that
overwhelming evidence suggests that the market for in-siate
all renewables RECs in 2007 was copsirained; that the
Compandes had no knowledge that the market constraints
would end at the dose of 2010, since Navigant's
memorandum did not discuss any period beyond 2010; and
that there was unceriginty in 2009 and 2010 28 to what the
market would be ke in 2011,

FizstEnergy proffers that the Companiey’ purchases of 2010
in-state all renewables RECs in the third RFP were prudent
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because the Companies had no data to suggest that the
rnarket was improving the Spectrometer Report touted by
O was merely broker data that did not reflect actual
transactions or volumes of RECs; force majeure was not a
legal optiory and, there would have been no Hime to procure
the necessary RECs prior to the end of the compliance year i
a foyce majeure determination was denled.

Initizlly, the Commission ernphasizes thet Rider ADR was
created by a stipulation that sllowed the Companles to
recover the “prudently incumed costis] of remewsble
energy resource requireinents.  Ser In the Matler of the
Application of Chip Edison Co,, The Cleveland Elec. Hlunvinating
Co., and The Toledp Edison Co. for Auth. to Establish a 54, Serv.
Offer Pursuant o R.C. 4928.143 in the Form of an Elec. Sec. Plan,
Case Ne. 08-935-BL-850), Stipulation and Recommendation
{Feb. 19, 2009) at 10-11, Second Opindon and Order Mar, 25,
Y39y at 23, Turning to OCC s application for rehearing, the
Comenission thoroughly addressed in the Order the issuss
raized by OCC in support of these assignments of emor,
Motwithstanding OCC's claims, the Commission thoroughly
considered the facts and chreumstances of each transaction,
based upon the evidence in the record in this proceeding.
Order at 21-24. OCC contends that the Commission falled to
adequately set forth the ressoms for the Corunission
determination that recovery of the costs of the REC

-obtained through the August 2000 BFP (RFP1L) and the

Cictober 2009 RFP (RFFY) should be allowed. However, the
Comanission clearly set forth in the Order our finding that
the Companies met thelr burden of proof for recovery of
these costs based upon the eviderce in the record. We noted
that 2008 was the first compliance year under the new
alternative energy portfolio stevvlard requirement, Order at
21, 24 The Commission determdned that, with respect to
both the August 2009 RFP and the October 2009 RFP, the
evidence in the rvecord demonstrated that the Ohio
renewables market was stll nascerd and that reliable,
transpavent informetion regarding market conditions was
not generally available {Co. Bx. 1 at 22-25; Co. Bx. 2 at 25;
Exeter Report at 12, 2% Tr. 1Y at 569-570, 572). Order at Z1-
2%, 24, In fact, the sudior conceded that thers was no
relisble available data at the time of the 2009 and 2010 RFPs

S10-
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on REC prices for inqgtate all renewable RECs (Tr. [ at 80). In
addition, CGCCs claim that the Corunission erred in finding
that the RFPs were competitive and thet the rules for
determining that the rules for determining winndng bids
weze applied uniformily elides the teetimony of OCCs own
witness Gonzalez, who agreed that the process was designed
o obtain a competitive cutcones, thet the soliciations were,
in fact, competitive, and that the process was designed to
select the lowest price bid (Tr. I at 566-567). Moreover, the
Commission determinaed that the Compardes had embarked
on 8 “laddering” strategy, under which the Compandes
would spread the puwrchase of REC: for any given
compliance year over saultiple R¥Ps {(Co. Bx. 2at 21, that a
laddering strategy is a comumen strategy for the procurement
of renewable energy resources and other energy products
(Tr. | at 150-151) and that there was no evidence that the
laddering strategy was flawed or implemented in an
unreasonsble moanmer for the August 2008 RFP oy the
October 208 RFP. Order at 22, 24

Burther, the Comerdssion rejected arguments that the REC
prices paid by the Companies were umreasonable based
upon market informaton fom around the country, noting
that the record demonstrated that other states had
experierwed significantly higher prices in the Hrst fow years
after the enactment of a stale renswable energy portfolio
standard and that the prices paid for the RECy were within
the range predicted by the Compandes’ consultant {Co. Bx. 1
at 38-37, 51-52; Exeter Report at 31, fooinote 17; Tr. [ at 195~
197). Order at 2122, FirstBnergy witness Bradley also
testified that REC prices from one state are not directly
comparable o another states because each state may define
differently the types of resources eligible to create 2 REC and
the location in which the BEC may be generated (Co. B 1 at
52}, Differences in whether 2ECs may be generated in one
state or in z number of states creates a wide disparity in
prices for RECs (Co, Bx 1 at 51} In addition, Firstpergy
witness Farle testified that, when there is scarcity of supply,
prices can greatly ewceed the cost of production and that
scarcity of supply can often happen in nascent markets
- where there is a sudden incresse in demand without
matching supply becoming available, as happened in the

11w
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Chio in-state all renewables market in 2009 and 2010 {Co. B
3atil)

With respect to the arguments raised by OCC regarding
FirstEnergy's oblipation to file a force mejeure application
following the August 2009 RFP, OCC misrepresents the
Order regarding the amount of time availeble for
FirstBrergy to solicit 2008 vintage RECs in the svent that the
Comnnission denfed an application for a force majeure fled
after August 2009 RFP. OCC complains thet the Order
suggests that the Compardes would only have untll the end
of 2009 0 conduct another solicitation for RECs rather than
the filing deadline for the 2008 compliance vear of March 31,
2150, However, the Commission made no stch staterment.
In any event, there i3 no eviderwe in the record that
sekeitional vintage 2009 RECs would have besn available in
appreciable quantities for a solicitetion held in the first
quarter of 010, Otherwise, OCC has ralsed mo new

arguments in is application for rehearing and the

Corprndssion fully addressed this issue in the Order. Ordex
at 3.

In addition, OCC caims that the Commmission should have
disallowed recovery of the costs of vintage 2011 RECS
procured through the October 2009 REP (REFZ). However,
in the Order, the Cormmission noted that this purchase was
part of the Companies’ laddering strategy and constituted
oply 15 percent of the Compardes’ 2011 compliance
requirement (Exeter Report at 25). Order at 24, OCC srgues
that this laddering strategy was ureasonable based upon a
comparison with the actual weighted cost of vintage 2011
RECs purchased through RFPG in 2011 and based upon the
wrices of RECs in other states. However, prudence must be
determined based upon information which the Companies
knwew or should have known at the time of the ransaction;
FirstPnergy had no way of knowing in October 2008 what
the actusl weighied cost of vintage 2011 RECs purchased
through 2017 would be, Moreover, the Commission has
already rejected arguments that REC prices paid by the
Companies were unressonable based upon  mashet
information from around the country, given the differences

Y
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in types of resources eligitle to create 2 REC and the location
in which the REC may be generated (Co. Bx. 1 at 52}

OC also zsserts that the Cornmission should have
dizallowed recovery of the costs of vintage 2000 RECS
procured through the August 2010 RFP (RFP3). In addition
o reitevating arguments ralsed with respect to the August
2008 BEFF and the October 2008 RFP, OCC contends that the
Cormmission should ignore the market report prepared by
Mavigant Consulting following the Ociober 2009 RFP
(Mavigant Report). OCC contends et the Commission
erred in relying upon the Navigant Report because it was
prepared ten months before the Avgust Z010 BFP and
because there was 2 Specirometsr Report published showing
dramatically lower REC prices {OCC Bx. 15, Set 3-INT-Z,
Attachment 25; Tr, 1 at 493). However, the gvidence in the
record indicates that the Speciromater Report is of limited
value because the Spacirometer Report does nol report
actual transectons and does not contein the volumes
available broker prices indicated in the report (Tz. ] ot 492},

Aecordingly, the Commission finds that rehearing on these
assigronents of evvor should be dended.

In its application for rebearing, FirstEnergy sygues that the
Order unveasonably found that the Companies falled to
meet their burden of proof that purchases of 2011 in-state all
renewables RBCs in 2010 were prudent FirsiBfnergy
gupports its assertion by claiming that the Commission erred
in finding that Mavigant's projection that the constrained
market would be relieved by 2011, as well as the presence of
more than one bidder, were reasons not to purchase 2012
nestate all renewsbles EPBCs in 2004, In contrast
FirstEnergy claims that theve was still significant {mceriainty
in 2010 about the 2011 market conditions, FirstBnergy also
claims that the Companies did advise the Commission that
the markets for instate all renewables RECs were
constrained. Further, FirstBrergy cdaims that the
Commrission erved in finding that the negotiated price for
certain 2011 in-state all renewables RECs purchased in 2010
were unsupported, because the bid resulted divectly from

A3
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the competitive RFP process and then a lower price was
garpered In oxder to save customers money.  Finally,
Pirstinezgy contends that the Comundssion erred inn finding
that the Companies could have requested a force majeure
determination in order to excuse their 2011 in-state all
remewables RECs obligation on the basis that RC
4928 64{134) does not pesmit a force majeure determination
based on the cost of RECs,

In s memorandum contra Flretiinergy's application for
rebwaring, OCC contends that the Comunlssion should reject
FirstBrergy's claim that the Corumission erred in fnding
that Firstinergy knew that market constraints were coming
0 an end in 2010, OOC poinds out that the Conmmnission’s
review of the market evidence was reasonsble and
FirstBnergy failed to produce evidence otherwise, OOC also
cordends that the Comumission properdy determined that
FiratBrergy failed to advise the Compndssion as i the extent
of market constrainis and the impact on REC prices. OCC
next argues thet the Commission propedy determined thet
the negotisted price in e third RFF was not measonable,
despite the inttial bid price being the result of 2 competitive
procurement, as a competitive procurement will not
necessarily produce a competiive oultome. Mext, OCC
contends that the Comunission property disallowed costs of
certain RBCs purchased In the third RFP on the basis that
FirstBrergy cowld have filled for 2 force majewre
determination, as Commmission precedent demonstrates price
i a2 component in determining whether RECs are reasonably
available, the roles of stetuiory construction establish that
price is a component, and Chio law provides more
protection than just the three percent cost cap. Finally, OCC
contends that FirstBnergy Is wrong in arguing that the
Commission erred In reducing the amount of the
disallowance by the amount paid to a second bidder.

The Comunission finds that the record fully supports our
determination in the Order that FirstEnergy failed to meet its
burden of proof that the purchases of the 2011 vintage RECs
through a bilateral negotiation following the August 2010
RFP were prudent. FirstBnergy clzims that the Commission
erred in finding that Navigant projected that the constraints
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in the in-state all renewables market would be relleved by
2010, However, FirstBnergy’s clalms ave not supported by
the testimony of i own witnesses in this procesding.
FirstEnergy witness Stathis testified that, &t the time of e
August 2010 RFP, “new information” was available to the
Companies “for the first tme” (Tr. [ 2t 368). According to
the witness, this new infermation consisted of three fschs
. First, there was 3 second bidder in the auction. Second,
Mavigant had identified a period of ong-year of constrained
supply, and that period was close to ending a2 the Hme of
the August 2000 RFP. Third, the Companies learned that the
other Ohic deciric utilities were meeting their in-glale
benchenarks, indicating that the market was possibly
beginrdng o expand. {Co. Bx. 2 at 35; Tr, I at 360, 365-370).
The witness further explained that these thres facts were
intervelated, testifying that “the new supplier cbservation
was alse consistent with the upcoming expiration of the
12 month constrained supply time frame that the Cotober
209 Navigant market report had identified almost 2 year
earlier” (emphasis added) (Co. Bx. 2 at 35). Likewise
Firstlinergy witness Bradley claimed that tme was on the
side of the Companies if the bilatersl negotiations failed to
reach an agreed price (Ir. [ at 205} Based upon this
testimony, it iz clear that the Cornpanies should have known
and, based on the record, actually knew, that the constraints
in the in-state all rerewables market would be relleved by
late 2010, The Cornmission further notes that, although the
Coreznigsion did find that the Companies” laddering strategy
was reasonable, the Commission also determined that the
faflure to execute that strategy propesly was uropeasonable.
Urder at 26.

Further, the Commission finds that the evidence in this
procesding supports the Commdssion’s determination thal
the negotisted price for the vintage 2011 RECs was
unsapported by the record, Order at 27, FirstEnergy relies
upon the fact that the result of the bilatersl negotation was a
lower price than the amount originally bid in the August
2010 BYP, clalming that the RFP was competitive. However,
the record demonstrates that the Companies properly
rejected that bid based upon the new Information regarding
market conditions (Co. Ex. 2 ot 3535 Tr. I st 369.370)

wk B
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Having properly refected the bid, FirstBnergy cannct now
claim that the bid price was reasonable and, therefore, any
agreed price below the bid prive was reascnable. The
Companies bear the burden of proof in this prosesding, and
PirstBnergy did not present any testimony demonstrating
that the actual price agreed to for the RECs theough the
bilateral negotiation was reasonable.

With respect to PlrstErergy claim that the Commission erred
in finding that the Compenies falled o advise e
Commission of market constrainis in the Companies’
alternative energy resource plan fled on April 15, 2000, in

Case No. 10-306-EL-ACP, the Comunission acknowledges -

that the Companies made vague references regearding the
Hmited availability of renewsble enexgy resources.
However, the Companies gualified that statemnent by stating
that this wus true “particulerly for solur renewable emergy
resourees” {emphasis added). FirstBrergy followed these
staternents with detailed information regarding the amount
of solar energy resources installed in Ohie. This detailed
information regarding installed solar capacity was already
imown to the Commission because the Companies had
presented the information to the Cormunission in support of
their force mujeure filing for their 2009 solar renewable
energy resource obligation, which was granted by the
Commission on March 10, 2018, In re FirsiEnergy, Case No,
(2 1922-FL-ACP, Finding and Order (Mar. 10, 2010) at 2-3.
By contrast, the alternative energy resource plan omitbed
detailed information known to the Companies, induding
that supply conditions for in-state all renewable energy
resources were marked by few willing and centified
suppliers, that there were major uncertaintivs with respect {0
sconomic conditions that could support new renewable
project development, and that credit conditions concerning
Hnencing for new projects were a significant lmiting factor
{Co. Bx, 2 at 40; Ty, I at 426). Purther, First Energy wiiness
Stathis conceded that these factors were significant and that
theze factors were impediments to the Companies’
compliance with the renewable engrgy regubrements {Tr. B
at 426-437). Order 2t 26. Finally, the Compandes fafled to
report that, aithough the markels were constrzined,

e
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MNavigant projected that the constraints would be relieved in
late 2010 (Co. Hx, 2 at 35).

FirstBnergy further contends that there was no connection
between the failure to report any market condition and the
Companies’ knowledge about macket condiions or the
decision {0 purchase 2011 ingtate all renewable energy
resources in 2010, Howeves, the Commission notes that the
auditor bas caimed that the Companies should have
consulted with the Cowmnission vegarding the bids recetved
for in-state all remewable RECs although the Companies
were under no statubory obligation (Bxeter Report at 32). In
this instance, the Comunission determined that the
Companies failed to report the market constzaints when the
Companies were under 3 regulatory duty to do so under
Chie Adm.Code 4907:1-40-03. Order at 36,

With respect to the filing of 2 force majeure application, the
Lompanies contend that the Conundssion bad already
rejected the use of force majeure when prices are too high in
the rdemaking implementing the renewable mandates
conteined on Am. Sub. Senate Bl 221, However, the
Company misreads both the assignment of error raised by
The Dayton Power and Light Company (DP&L) and the
Commission's Bntry on Rehearing rejecting the assignment
of exror. MNotably, DP&L did not raise its assigrunent of error
with respect to Oho Adm Code 4901:1-40-06, which governs
force majeure determinations; instead DPEL raised its
sssignment of error regarding Ohio Ado Code 4901:1-40.07,
which implements the three percent statutory cost cap.
Further, DP&L sought a third mechardisin, the provision for
& waiver in the cost cap rule of the renewable energy
benchmarks, in sddition to the force majeure determination
and statutory cost cap. In rejecting this proposed third
mechanism, the Comunission correctly pointed out that R.C,
4928.54 provides two, and only two, provisions by which an
alectric utility or electric services company may be excused
from rneeting a required benchunark: z force majeure
determination or reaching the statutory cost cap. In re
Adoption. of Rules for Alternative and Renswable Energy
Technology, Resouroes, and Clhimate Regulations, Case Mo. (8-
888-EL-ORD, Entry on Rehearing (June 17, 2009} at 21, The

37w
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Comraission never sald that price was not a fackr in
determining whether RECs were reasonably available in the
market as part of 2 force majeure determination, and there is
nothing inconsistent betwesn the Enbry on Rebearing and
the discussions of force majeure determinetions contained in
the Order, Order at 23, 27228, Otherwise, the Commission
finds that the Companies have raised no new arguments in
their application for rehearing with respect to their faflure to
seek a force majeure determination and that the Commission
fully addressed those arguments in the Crder. Order at 27-
28,

Accordingly, the Commission finds that rehearing on this
assigrunent of ervor should be dended.

FirstEpergy further comtendds that the Order unlawfully
requires the Companies to refund money collected under
duly authorized rates. In support, FirstBnergy relies on the
holding in Keco Indust, v, Cincimmati & Suburban Tel. Co., 166
Ohdo Bt 254, 357, 141 N.E2d 465 (1957), thet Ohio law
prohibits refunds of money collected thoough rabes
approved by the Commdission. Further, FirstEnergy arguss
that the vates at issue are distinguished from the situation in
River Gas Co. v Pub, Ul Comm., 69 Ohip 5624 509, 433
MNE2d 568

Similarly, in its application for rehearing, AEP Obio argues
that the Order is unressonable and undawful to the extent
the Comrpssion concluded that the prohibition against
retroactive ratemaking only applies In traditional base rate
procesdings.  More specifically, A¥P Chio argues that the
Commission overstebes its authority to refroactively adjust
rates in the Order to any case that does not involve & base
rate proceeding. AEP Ohdo states that it takes no position on
how the bar against refroactive ratemaking applies to the
facts in the current case, but requests rehearing on the legal
conclusions refied upon by the Comundssion that AEP Ohio
arguss contradict established precedent under Keco.

In itz memorandum contra Pirstinergy's application for
rhearing, Nucor argues that crediting any dizsallowed costs
to Rider AER does not constitube impermissible retroactive
ratemaking, Mucor indtdally argumes that although

8.
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FirstBrergy argues this case is distinguished from River Gag
because Rider AER rates were approved and were Hled with
the Commnission at least 30 days in advance to taking effect,
# would not have been possible to conduct 2 meaningful
review or analysis of Rider AHR costs in 30 days. Further,
Nucor points out in response to FirstEnergy’s argument that
there was no statutory authority for the Commission to
order a disallowance that the Covunission has broad
suthority to approve an ESP with automatic incresses or
decreases in any component under RO, 4928.143(8)2)e}, as
well as authority to esteblish an autometic REC recovery
rider that may be adjusted fo sccount for impruodendy
incurred costs under RC. 4928.343(8)2)e). Nucor also
notes thet Cohanbus 8. Power Co. v Pub., UL Commm., 128
Ohio 563d 312, 2011-Ohio-1788, 947 N.EZ2d 655, can be
distinguished from the case at issue becguse It was
addressing an BSP vate plan that went through a full and
extensive raternsking process before the Comenission, prior
to approval of the rates. Finally, Nucor poinis out that
variable pass-through riders such as Rider ABR are common
in recent utility 580 rate plans, many of which have true-up
or reconciliation components o allow the wiility to pass
overrecoveries or under-recoveries from prior periods
through to customers in subsequent rider adjustments
Mucor notes that, i FirstBnergy’s argument in this case on
reftroactive ratemaking prevails, &t is unclesr whether any of
these reconcilistion riders may continue to be used in uility
rate plans.

In #s memorandum contra FiustBrergy's application for
rehearing, OCC argues that the Commission’s decision did
not congtifute retroactive ratemaking. Move specifically,
OXC argues that the process of guartesly flings and
adfustments in prudence review and true-up proceedings ls
a standard mechanisyn used by the Commission o true up
actual costs without delay in implementing new rates for
subsequent periods. OCC points out that uiilites beneflt
from this automatic adjustment mechanism by allowing new
rates to go into effect without walting for reconciliation —
and that, if review of such varieble rates was retrosctive
ratemaking, prudence review of such rates would be
meaningless, while utilities would receive all the benefits.

-19.
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CCC points out that, if FirstBnergy'’s argument preveils on
this issue, the Commission must immediately undertake a
review of 15 single-issye raternaking regulations and tmit or
sliminate them, as they would cause utilities 1o be judgment
proof o caims of fmprodence, OCC alse asseris that the
Comunission properly relied upon River Ges for the
proposition that retroactive ratemaking docirine doss not
apply to rates arising from variable rate schedules, and that
the Stipulation in FirstBnergy's B8P expressly provided that
only prodently incurred costs would be recoverable from
custorners. Purther, OCC argues that AP Ohio’s requested
clarification of the Order is misplaced snd wrmecessary in
the context of this proceeding and the Commnission should
deny the reguest.

In the Order, the Comundssion found that Rider ALR was
akin to a vaviable rate schedule tied o 2 fuel adjnstment
clause and, conseguently, under River Gus, did not implicate
the retroactive ratepnabing doctrine set forth in Kecp. The
Commission Is not now persuaded that Kew applies by
Firstfrergy's arguments; however, in light of FirstBnergy’s
argurnents, the Cornanission will further explain #s decision
in the Order.

In Keeo, the Supreme Court of Ohdo addressed the issue of
retrosctive ratemaking and held that rates set by the
Commission are the lawful rates untll such Hime as they are
set aside by the Supreme Court. Thereafter, in River Gas, the
Court clarified that there may be situations involving uiility
rates where Kewr does not apply, namely, where the
Comurission’s actions do not corstitute "ratemaking” as that
term is customarily defined. One such situstion, the Court
hedd, would include variable rate schedules under the fuel
cost adiustroent provedure, The Court explained that these
rates ave distinguisheble from taditionsl raternaking
because they are “varied without prior approval of the
Commission and independently from the formal statutery
ratemaking process.” River Gas, 69 Chio 8t2d at 513, 433
M.E2d 368, The Court held that this type of variable rate
schedule doss not constitute ratemaking in s usual and
customnary sense, River Gas at 513, The Court also noted that
#t made this finding notwithstending the fact that the

2
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Commission could refuse 1o permit & Sow-through of gas
cost under certain prescribed conditions, River Gas at 513,

The Court went on to hold in River Gas that, even ¥ the
Commission had engaged in rateraking, the ratemaking
was not reiroactive. River Gas at 513514, The Count
explained that Keco involved a situstion where a consumer
sued for restitution for amounts collected under a
Commnussion-approved tariff later found to be unressonable;
whereas, n River (Gus, the Comordssion found dhat in
caleulating cogts that may be recovered prospectively from
customers, it was appropriate for certain refunds fo be
deducted from the costs. River Gas at 513-514. The Count
also pointed out that the purchased ges adjustment clause
was still indluded in the uiility's curvent tariffs. River Ges at
514

Thereafier, the Supreme Court revisited Keco in Lucas County
Commissicners . Pub. U], Comm, of Ohio, 80 Ohlo 5t.34 344,
686 N.E.2d 501 {1997). Lucas County involved & Comission-
approved pilot program, which was alleged to be unjust and
unreasonable, The Court found that there was no statutory
authorizetion for ordering a rebate or credit and tat Keco
barred 2 refund in that situation. Lucss County, 80 Chio
5t.3d at 347-348. The Court specified thet, in Luces County,
no mechanism for rate adjustment of the pilot program had
been incorporated into the inital rate stipulation approved
by the Comundssion, Lucss Conrly, B0 Ohio 5834 at 348,
Further, the Court pointed out that the pilot program had
been discontinued by the Hme the complaint was flled, and
that “there was simply no revenue from the challenged
program against which the ufilitfes commission could
valance alleged overpayments, or against which it could
order a credit. Absent such revenue, were the cormmission
to order either a refund or credit, the commizsion would be
ordering [the utility] to balance a past rate with a different
future rate, and would theveby be engaging in retroaciive
ratemakingl.]” Lucas County, 80 Ohdo 56.3d at 348-349.

More recently, in 2011, the Supreme Court of OUhio applied
Koy in Columbus S, Power Co,, 128 Ohdo 51.3d 512, 2011-Ohdo-
1788, In this case, the Comunission, as part of 2 fully-
fitigated electric security plan application, set AEP-CUhic’s

iy g
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rabes 2t 2 level intended to permit the utility to recover 12
monthes of revenue over 2 %onth period, In order o
compensate for a omonth regulatory lag. The Couwrt held
that this constifuted vefvosciive ratemaking because the
Compndesion was essentisily compenszating the utility for
doflars  lost during the pendemey of Comandssion
proceedings. Columbus 5. Power (0. 2t § 16,

Initially, the Commission notes that FirstBnergy has cited
Columbug 5. Power Co. io support its assertion thet, as all but
$4.9 million. of the dissllowed cosis have already been fully
recovered, o refund is prohibited because it would be
relroactive mtemaking.  As pointed out by OO0 this
argurent conflicts with FhstBnergy's argument made
during the audit proceeding in which FirstBnergy sought an
1i-week delay in the heering, which was granted, and, in
doing so, assured the Comunission that delay would not
prefudice asy party’s  interest. Ses  FirstEnergy
Memorandum In Support of Motlon o Modxfy Proceduoral
Gehedule (Cot, 19, 2012} 213,

Purther, the Commission maintains that, under Keco and Uts
progeny, the retroactive ratemaking docirine i not
implicated in this case because it Is neither raternaking in a
customary sense as defined by the Court, nor is it
retroactive. As to the ratemaking basis, Rider AER did not
arise out of a basé rate proceeding but is g variable rate
created by a stpulation that expressly provides that only
prudently incurred costs sve recoverable. Further, the
periodic tariffs for Rider AER are due to be filled at such a
time {one month prior o taking effect) thet no meaningful
opporiunity is available for the Commnission to review them
prior to thelr collection from customers. While 2 one-month
period could permit a cursory review of the amount of costs,
it would not provide a reasonable opportunity for review of
the pruderce of the costs and Commission approval or
dendal of the costs. Thus, it was clearly never intended that
the Commission would fully review each variable rate prior
to it taking effect. Consequently, the Comurdssion believes
that Rider AER is clearly more akin to the variable rate at
issue in River Gas, which the Supreme Court found was not
raternaking in its customary sense, Further, as discussed in
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Lucas County, & mechanism for adjustment of the rate was
incorporated into the rate stipulation approved by the
Comanission, in additon to the express provision that ondy
prudently invurred costs would be recoverable,

As o retroactivity, the Commission stresses thal vales
continue to be collected under Rider AER, which rernaing
part of PirstBnergy's currend taxiffs.  Consequentdy, the
situation s similar to thet in River Gus, where the gas
adjusiment clause was stll included in the willity’s curreny
tariffs, and the vefunds were merely deducted in caleulating
prospective costs to be recovered. Further, Rider AER &s
precigsely the situstion discussed in Lugns County as not
implicating the retrosctive matemaking dochring-there
continues to be revenue colleched from Rider AER against
which the Commission has ordered a credit for prior

OVerpayInents,

Firally, the Commission fnds that the dedigion in
Columbus 5. Power Co, can be distinguishied on several bases
from this case. Inftially, contrary to the arguments made by
AEF Ohio and FirstBnergy, the Comunlssion did not make
the blanket assertion that any and all rates created culside of
a base rale procesding are not ratemaking. Instead, the fact
that Rider AER was not created as part of a bese rate case
was one of multiple factors that the Commission took into
consideration in determining that this situation did not
constitute “ratemaking” in itz traditional semse under
Supreme Court precedend. Further, the vate in Columbus 5.
Power Co. addressed an ESP plan that went through & full
and extensive ratemaking process prior to approvel and the
rates going into effect, which was much more alin to the
formal raternaking process than the sitnation in Rider AER,
which fnwolved s single, varisble direct pass-through rider,
which was subject to only 30 days possible review prior to
automstically taking effect, and, further, which contained a
pradency review contingency from s inception.

The Correrdssion also notes that, as pointed cut by QCC, the
provess of guarterly filings and adjusiments in prudence
review and trus-up proceedings is a standard mechanism
uged by the Comunission, which is often & benefit for the
uiilities because it allows for implementation of new rates



1-5200-EL-RDR

17}

{18

without regulatory lag I this mechanizm was retroactive
ratemaking, the Commission would be fowed o
immediately eliminate this mechanism, which i widely
used, indhuding for numerous riders in FirstBnergy's BSP.

FiastBrergy next argues that the Commission’s disallowance
of the costs of all but 5,000 2011 in-state all renewsbles RECs
purchased as part of the third KFP was urweasonable
because the Commission alse determined that the
Compandes’ laddering purchasing strategy was reasonable;
and, because the Commission used an offset sguivalent o
the price of the lowest bid price for 2011 instake all
renewables RECs as part of the third PP, even though #t is
undisputed that RECs were not availsble in a suffident
quantity at the lowest bid price.

The Commission finds that FirstBnergy’s argumends in
support of this assignment of error should be rejected.
Although the Comenission did find that the Companies’
laddering sirategy was reasconable, the Commission also
determined that the failure to execute that strategy properly
was unreasonable. In the Order, the Comunizsion states that

Hn the August 2010 RFP, FistEnergy did not
execute its laddering strategy, which would
have involved spreading the REC purchases
for any given compliance year over the course
of multiple RFPs. Here, however, FirstBnergy
chose o purchase the entire remaining balance
of its 2011 complisnce obligation (85 percent of
its 2011 compliance obligation) in this KFP and
reserved no 2011 RECS to be purchased in 2011
{Fixeter Report at 25; Tr. 1] at 414-415).

Oirder st 76,

The evidenwe iIn the recoxd demonsitrates that the
Fivstinergy laddering strategy entailed purchasing some
portion of its 2011 complience obligation in the August 2011
BFP. FirstEnergy witness Stathis testified that

RCS [FirstEnergy’s Kegulated Commeodity
Sourcing group, which iz responsible for

2
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procuring power and renewsble products for
the Companfes] expecied that it would hold
3 R¥FPs for all 4 renewable producis - ong per
vear. BOS belfeved that the 2009 RFP would
sezk 100% of 2009 compliance obligations, and
some percentage of 2010 and 200 the 2010
EFP would seek the remaining perceninges
needed  for 10 compliance and some
additional percentage of 201%; and #e 2017
RFP would seck the residusl percenlages, pev
product needed for 2011 compliznce.

{Emphasis added) (Co. Bx. 24t 21}

Motwithstanding this laddering strategy, the Companies
purchased their entive remaining 2011 compliance
obligation, over 145,263 RECs, which represented 85 parcent
of their 2001 compliance obligation, in the August 2010 RFP.
Thus, instead of the planned threestep ladder, the
Companies completed the purchase of vintage 2011 RECs in
only two steps. (Fxeter Report at 25; Tz, T at 414415} The
Comeaission further notes that, according to the record,
there were three move RFPe in which the Companies could
have purchased 2011 vinkge RECS: March 2011 (REP4),
August 2011 (RFPB), and September 2011 (RFPE) (Exeter
Report at 13 Tr. 11 2t 205}, In fact, FirstBnergy ultimately did
purchase additional 2011 vintage in-state all renewabies REC
in the September 2011 REP as reguired by the Stipulation in
FirstEnergy's second BSP; these vintage 2011 RBECS were in
excess of its 2011 compliance obligation and were purchased
at a significantly lower price than the RECs purchased in the
Auagust 2010 REP (Bxeter Report at 23},

With respect tv FirstEnergy’s arguments regarding the offget
price, the Conmission explicitly noted in the Order that the
Companies had purchased vintage 20011 RECE at a
significantly lower price from a second winning bidder In
the August 2010 RFP, Further, the Order is clear that the
5,000 RECs actually purchased through the August 2010 RFP
was substantially fewer than the 145,269 RECs imprudently
purchased through the bilateral negotiation. However, we
determined, based upon the lack of other options in the
evidentiary record, that the actual price paid for comparable

D5,
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vintage RECs in the August 2010 EFP was the most
appropriate offset price o be wed in determining the
disafllowance. Order at 28, Nonstheless, the Corumnission
notes that our conclusion that the decision to purchase the
vintage 2011 RECs was imprudent and that recovery of the
costs of the vintage 2011 RECs should be denled was not
condingent upon the determination of an offset price. The
deterrrination of the offset price was relevant solely
determining the amount of the disallowance. In the event
the Copundesion bad not been able to determine an
appropriate offset price based upon the record in this cese,
the Commission would have denied recovery of the full
costs of the vintage 2011 RECs purchased thyough the
bilatersl negotiation after August 2010 RFP.  Accordingly,
rehearing on this assignment of error should be dended.

Next, FirstBnergy contends that the Order urwessonably
determined that the refund of the disallowance commence

prior to the condusion of any appeals to the Supreme Court -

of o,

In it memorandum conira FirstBnergy's application for
rehearing, O0C argues that FirstBnergy has falled to mest
the requirernents to warrant 2 stay of the credit to customers.
In support, OCC points out that there is no sivong likelthood
of modifying the Order, and FirstBneegy has falled o make s
sufficient argument on this point; that FirstBnergy has fafled
to dernomstrate it will suffer reparable harm absent a stay,

t mevely argues that it will likely suffer harmy that
FirstEnergy has failed to demonstrate a stay will not result in
substantial herm to other pariies, and that custonmwrs’
refuncds would be delayed, which iz particularly harmful
because customers could leave FirstBnergy's 850 in the
meantime and never receive a credit and because there has
been no showing that a delay in returning money will serve
the public interest,

The Comanission finds that rehearing on this assignment of
error should be denfed. The Comunission finds that the
availability of 2 polentisl stay adeguately protects the
Companies” interests. Nothing in the Order precludes the
opportunity for the Companies 10 seek a stay of the Order
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from the Commission or from the Supreme Cowrt of Chio #
the Companies can establish that a stey iy warranted.

Undus Preforence

(1)

In its application for rehearing, OUC argues that the
Comunission erred in declining to order an investigation of
whether Fistfnergy sxtended undus preference to FES
More specifically, OCC argues that the Commission was
unreasonable in finding that theve was no evidence in the
record to support further investigation into FlrstEnergy and
FES compliance with appiicable corporate separation rules,
OCC argues that, in fact, evidence in the record shows that
the purchase of RECs from FES resulted from wundue
prefevence because PirsiBnergy knew that FES was a bidder
when it chose to purchase certain KB,

Similarly, in its application for vehearing, the Bnvironmenta]
Groups argue that the Order was unreasonable because the
Cornrnisgion declined to initate a covporate separabion
investigation nto FistBrergy's relationship with it affiliste
company, FES, based on the Exeter Report The
Envivormental Groups argue that the facks in this case and
the Cornmdsgion’s obligation to foster competitive genezation
are sufficient for the Comunission o use Hz initlative fo
comnence a corporete separation investigation under RO
4528.18. More specifically, the Bavironmental Groups argue
that the Commission erred in fnding that an investgation
was not warranted in part because the auditor did not
recommend further investigation, on the basis that the scope
of the suditors” work was designated by the Copemission
and did not include exploration of the issues of deliverables
related to corporate separation. Further, the Bnvironmentsl
Groups argue that, i the Commisslon initated an
investigation into affiliate fransactions, parties would be able
to obtain discovery fom FES, which the Enwvironmental
Groups argue could provide the information necessary to
determine whether corporate separation viclations oorurred.
The Envirormnental Groups conclude that the Commission
has an obligation and responsibility under RC, 452802 o
launch a corporate separation investigation.

e
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in its memorandum contra, FirstEnergy states that there is
no besis or reazon to conduct any further Inwvestigation of the
Companies’ procursmentis fom 2007 tuough 2011, More
specifically, Firstfnergy urges that OUC s request overlooks
the fact that the Covonission alveady ruled that the
procurement of all BHECs other than the 20711 inshate all
renewables RECs purchased in the thivd RFP were
reasonable, Firsthnergy comtends that, ¥ the Companies
made prudent purchases, then any affiliate transsction is
irrelevant; snd, if the Compandes made Imprudent purchases
that are disallowed, any affiliate trarsaction iz irvelevant
Consequendly, FirstBnergy avgues that there is no purpose
for further investigation. Further, Firstinergy points out
that, although OCC argues that there was evidence of
ingppropuiate undue preference, the evidence dearly
demonstrated that the process was unguestionably faiely run
to produace a competitive result _

Additionally, in its memorandum contra, PirstEnergy argues
that the Environmenial Groups are incorrect that affiliate
activities were not within the scope of the audit;, o the
contrary, FisstEnergy points out that the RIP authorized the
auditor to identifly other issues in need of investigation, and
that Exeter did, in fact, look st afflinie jssues as evidenced
by dats requests to FirstBnergy about s dealings with FES,
Purther, FirstBnergy conterdds that none of the parties ever
sought discovery from FES, even though its identity as a
bidder waz something that these parties knew. FirstEnergy
niext agues that the Environmental Groups fail to understand
that the RFPs were designed in such 2 way that qualified
suppliers did not know how many other suppliers
subniitted bids, and that, consequently, FES would have had
no knowladge that any of s bids would be the lowest bid,
Finally, Firstinergy contends that contrary to the
Envircrumerial Groups’ assertion, theve s no basis for a
Commission investigation as there I8 no evidence that the
Companies provided preference o FES,

The Commission finds that rehearing on these assigroments
of error should be dended.  WNeither OUC nor the
Environmentzl Groups have ralsed any new arguments for
the Commission’s consideration, and the Commission
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thoroughly addressed this issue in the Crder. In the Order,
we noted that the Bxeter Report did not recommend any
further investigation on this issue {Tr. T at 117-228). Further,
the Exeter Report contains no evidemce of an undue
preference by the Companies in favor of FEB, or any other
bidder or evidence of improper contacts or commnunications
between the Companies or FES or any other party {Bxeler
Report at 33; Tr. T ot 114). Moreover, the Exeter Report
specifically states that the asuditors “found nothing to
suggest that the FirstBresgy Ohio uiilites operated in 2
manper other than o select the lowest cost bids received
from s competitive solivitation” (Hxeter Report at 29), Order
at29.

Starutory Three Percent Provision

{23y In its application for rehearing, Firstnergy argues that the
Order unlawfolly and unreasonably held that the three
percent test set forth in RC. 4928.84(C)(3) is mandatory.

In its eppleation for rebraring, the Bnvironmental Groups
algy criticize the Order regarding the statutory thaes percent
provigion, arguing that the Commission urnreasonably
exciuded price suppression sffects from s proposed cost
cap calculation. In support, the Envirermental Groups cite
the Comndssion’s relienwe on  evidence that price
suppression benefits were subjective and difficelt o
calculate, The Bnviroruental Groups point out thet, after
the Order was issved, the Comandssion Staff issued a report
that the Hnvironmental Groups argue demonstrated that
price suppression benefits are objective and guantifizble.

In #ts memorandum confra, Nucor contends that the
Corarmission should affirm the methodology set forth in the
Order concerning the three pement cost cap.  More
specifically, Nucor contends that the Copumdssion properly
rided that the three percent cost cap is mandatory., Nucor
comterds that FirstBrergy’s argument that the "need not
comply” language is discrelionary ignores the context in
which those words were used—namely, that the statute Hself
refers to the three percent test a5 a “cap” and because the
drafters of 5.B. 221 and the Commission iteelf have made
clear that the purpose of the three percent test is to protect
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customers from significant incresses in their elechic bills.
Further, MNucor poiniz out that nowhere in the
Comunission’s orders in in re Adoption of Rules for Alternative
and Renewsble Energy Techmology, Resources, and Climuie
Regulations, Case No. 08-888-EL-ORD, does the Commission
state that the cap is discretionary on part of the utility.

Purther, Nucor contends that the Comundsslon properly
excluded price suppression effects from the cap caleulation
because neither the statute nor the Comupdssion’s rules
contermplate the Incorporation of such effects.  Further,
Mucor urges that it would be inappropriste to congider
Staff'z Report on the effects, given that it was lssued well
after the record in this case was closed, and given that te
Staff Report does not address the Commission’s key
concerns set forth in the Order, Induding sublectivity and
difficulty in calculation. Further, MNucor points out that
nothing in the statute suggest the cap can be adiusted above
three percent to account for price suppression benefits.

In i3 memorandum condra the Bnvironmental Groups’
application for rehearing, FirstBrergy daims that the
Cormedission’s formula for the thres percent fest is correct
More specifically, PirstBrergy argues that no testimony was
heard at the hearing on how suppression benefits should be
determined; the Goldenberg Report observed that price
suppression benefits would be difficult to caleulate; and, the
studdy proffered by the Environmental Groups was relessed
sfter the hearing in this case and parties have bad no
opportunity to review the study’s methodelogy or
assumptions, Further, FirstErergy points out that neither
the Compardes nor any other intervenors have had a
meaningful opporhunity to respond to the study, making
any adopton into the recosd and reliance by the
Commission grossly unfair.  Consequently, FisiEnergy
argues that taking administrative notice would deny the
Companies any opportunity o explain or rebut the
information, as this case is in its final stage.

A3 to the motion to tske administrative notice, the
Comunission notes that the Supreme Court of Ohio has held
that there is neither an absolute right for, nor 2 prohibition
against, the Comordesion’s taking admindstrative notice of

RG S
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facts that ave cutside the record in this case. Instead, sach
case should be resolved om itz facts. The Court further held
that the Comumission may take administrative notice of facts
if the complaining parties have had an opporhunity fo
prepave and respond to the evidence and they are not
prejudiced by its introduction. See In e Firsibnergy, Case
Mo, 12-1230-BL-880, Second Entry on Rehearing {fan. 30,
2013} at 34, citing Canton Storage and Transfer Co. v Pub. LGl
Comm., 72 Chio 5134 1, 8, 647 N.E.2d 136 {1995), citing Allen
v, Pab, L. Comem., 40 Ohio 58.3d 184, 186, 532 N.E.2d 1307
{1588}, Here, with respect to the “Renewable Resources and
Wholesale Price Suppression” study, the Copunission finds
that FirstBnergy and the other intexvening parties in this
case have not had an opportunily to prepare for, explain, or
rebut this evidence for which the Environanental Groups
seek sdministrative notice. Further, the record In this
proceeding has closed and the Environmental Groups'
requests for  administrsiive notice were made after
completion of the hearing and after the Issuarnce of the order.
Conseguently, the Comunission finds that other parties
wenidd be prejudiced by the Introduction of the study and
the Connission derdes the motion o take adminisivative
notice for that resson.

Finally, the Comandssion notes thay, in the Opder, it declined
i interject price suppression benefits into the Buee percent
cap calculation on the basis that evidence at the hearing
indicated that price suppression benedits are subjective and
difficalt to caleulate. Order 21 3. The Commission finds that
the Envivonmental Groups have preserited no persuasive
arguments otherwise; conseruently, the Compnlesion denjes
the Bovivenmerdal Groups’ application for rehearing on this
issue.

Draft Bxeter Henort

{(25) OCC contends that the Cormurdssion erved in failing to find
that due process was viclated when a recommendation in
the draft Fxeter Report did not appear in the final Bxeter
Report filed in the docket after FirstEnergy objected to the
recommendation after viewing the draft report; by failing o
file Bndings of fact and written opindors in accordance with
R.C. 490309 because 3 recomumendation in the draft Exeter
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Report was not included in the final Bxeter Beport and in
failing to rule that, in future cases for review of FirstEnergy’s
Rider AER and other utilities’ alternative energy purchases,
any commentary on a dreft audit by an electric otility muet
be shared with other parties and other parties must be
provided with an opportunity % make substantive
recormmendations for the final audit report.  More
specifically, OCC complains that, before the Bxeter Report
was filed in the docket, FirstBnergy was provided with a
draft and requested substantive modifications to the draft
Exeter Report. OCC contends that it subsequently learned
that the draft Bxeter Report had recommended that the
Commission disallow FirstEnergy recovery of RECs priced
gbove $50, and that this recommendation did not appear in
the final Exeter Report filed in the docket. OUC arpues that
this process was unfair to the other parbicipenis in this
proceeding whe were not permitted to review the draft and
prowide comments,  Purther, OUC asrgues that the
Commission should have considered the recommendation
set forth in the draft Bxeter Report that was omitted from the
fia]l Exeter Report filed in the dockel, and that the
Commission should not permit a party to view a draft audit
report in any future case involving an audit of & utility’s
alternative energy purchases,

In its memorandum contra DU s application for rehesaring,
FirstEnergy contends that the audit process was proper and
should not be modified.  Firstiinergy asserts that OCC has
ne vight to participate in a review of the draft Bxeter Report,
urlike the Compenies’ opportunity to review the draft
report for acouracy and condidentiality, which was & process
detailed in the Commission’s REP in this case and pey the
Commission’s usual audit BFPs. Further, FirsiEnergy poinis
out that the deaft report does not represent any conclusion,
result, or recommendation, because i is a draft. FirstEnergy
further notes that, ongce the report was final, OCC had a8l
access w it and was able to interview and cross-examine the
principal auditor. FirstBnergy next argues that OCCs
argurnent that the Comumdssion violated R 4903.09 by not
relying on information in the draft report is nonsense, a5 the
statute does not reguire the Commnission to rely on any
certzin evidence In itz fndings, and partoddady not
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{26)

informaton contained In & draft that was not introduced
into evidence.

The Commission finds that, although OCC repeatedly
complains that FirstEnergy was provided with a draft of the
Exeter Report prior to the Exeter Report being filed, OCC
acknowledges that the RFP explicitly provided that a draft
would be provided to FirstBnergy for itz review for
confidentiality purposes. Indeed, the Comenission notes that
the RFF specified thet “[tihe Companies shall diligently
review the draft audit reportls) for the presence of
information deemed to be confidential, and shall work with
the auditor(s) 0 assure that such indormation Is frested
appropriately in the report(s).” Entry (an. 18, 2012, BFP at
5. Nevertheless, OCC claims that Firstinergy’s review of the
draft Bxeter Report went beyond the scope of the RFP
because it requested substantive modifications and that the
deaft Bxeter Report had recomenended that the Commission
dizsallow Firstnergy recovery of RECs priced above §50—a
reconsnendation which did not appear in the fnsl Fxeter
Report—and the Commission erred in failing b consider
this recommendation. Initially, the Commizsion notes that,
for whatever reason, the auditor chose not to make this
recommendation in the fnsl Bxeter Report consequently,
the Commission does not consider this to be a conclusion or
recornnendetion of the anditor, Purther, the Copmmission
notes that the RFP expressly provided that “[njeither the
Commission nor its %aff shall be bound by the auditor’s
conclusions of recommendations.” Bntry (Jan. 18, 2012}, RFP
at 2. Thus, even if the recommenudation in the drafl Hxeter
Report appeared in the final Exeter Report, the Commission
was not bound to  accept  the recomuendation
Congeguently, the Commission fOnds that OCC has
demonstrated no error and the Comonission dendes the
application for rehearing on these grounds,

Adoinistretion of Credis

{27}

In its application for rehearing IG5 EBnergy secks
modification of the Order only with respect 10 the manner in
which the cedit, or refund, will be administered.
IG5 Brergy argues that the Opder 3 uwrwessonable and
unlawful because, given the smwount of the refund and

RCCH
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diminished mumber of standard service offer customers in
PirstEnergy's tervitory, the refund ‘may skew the price-to-
compare, wiich could deday a consumer’s interest in
choosing a competitive suppher, adversely affecting the
developrment of the competiive market . Purther, IGS
Energy contends that the Order I unremsonable and
unlawiul because the refund will be given twough Rider
AER, so that customers who received standard service in
2011, but are now shopping, will be excluded from the
benefit of the refund. Conseguently, IG5 Energy reguests
that the Comrnission require that the refund be given to all
distribution custorners of FirstBnergy, oz, in the altemative,
that FirstBrergy identify which customers paid Rider AER
when relevant and issue those customers a refund,
regardiess of whether they are now shopping.

In its memorandum contra IG5 Energy's application for
rehearing, FirstBoergy argues that the manner of refunding
discussed by IG5 Energy s moot because Firstinergy
proved that & was prudent in all REC purchases; howaver,
Firstinergy argues that, even ¥ 105 Bnergy's argument was
not moot, its argument about refunding is unlawhil or
wreasonable.  Initally, FirstBnergy argues that IGE
Energy’s suggestion that all distribution customers recedve &
refund viclates R.C. 4928.64(8), which provides that all cost
incurred for complance with RC. 4928.64 shail be paid by
nonshopping customess.  Additionally, Firstfinergy points
out that this method would dilute the amount of the refund
received by any customer whe pald Rider AER rates and
remaing norshopping.  Purther, FiastErergy argues that
Y05 Bnergy's concerns related to competition are premature
because the Commission must first determine whether there
should be a refund, and the Commission should not el
compelled to resolve refunding issues until a fnal amount of
refurd is established.

In #s memorandum contra IG5 BEnergy's appliation for
rehearing, OO contends that IG5 Bnergy s incorrect that
the ordered refund will affect the price-tocompare. OCC
argues that, i the dissliowance is credited back to customers
using the rider’s current rate design, the price-lo-compare
will be unaffected because the credit will appear as a
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separate entry on customers’ bills, not as 2 discount o the
price per kilowaithour (kWh). FPurther, although IGS
Braxgy hes propossd thet the Commission identify
customers that paid for the RECs and divectly refund them,
regardless of whether they are now shopping, OCC points
out that it may be challenging o implement precisely this
plan.  Additionally, OCC points out that IG5 Energy's
alternate plan t refund the dollars to all customers would
inappropristely edend the refund to & large dass of
customers, many of whom pald none of the disallowed
costs. Finally, OCC contends that the Commission should
disregard IG5 Energy's assertion that customers should not
have the option of 2 standard offer, because it is not an issve
in this case.

In i memorandum contra K58 Fnergy's application for
rehearing, OBG contends that the Commission should reject
35 Energy's recommendations because IGS Hnergy has not
previously raised the issue of implementation of the refund;
because IG5 Hnergy's suggestion that the refund be
dishibuted w all customess in FirstBrergy's territory,
regardless of shopping status, would urjustly enzich
shopping customers;, and becsuse Iidentifying specific
custormers to determoine whe paid the REC coss to be
refunded would be extremely onerous. Further, OEG argues
that IGE Energy’s convern vegarding the impact on the price-
to-compare fails to recognize that FiretEnergy’s imprudent
REC purchases previously distorted the price-tocompare in
IGE Energy’s favor. OBG argues that, if the Commission
wishes to minimize the impact of the refund on the price-to-
compare, it should order FirstEnergy to refund the money
over a brief period of tme suwch as iIn one gquarterly
adjustinent.

In #s memorandum confra IG5 Hnergy's application for
reheazing, Mucor argues that the approaches for refunding
proposed by IGS Energy are unsupporied by evidence in the
record.  More specifically, Nucor contends that IGS Energy
provided no testimony supporting any particular approach
o distribution of any refund. Further, Nucor argues that,
although IGS Energy argues that the refund could affect the
price-to-compare, there is no evidence that even a relatively

35
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large disallowance spread over 2 relatively small number of
non-shopping customers will influence customer behavior,
Further, Nucor points oul that a distorting affect on the
price-to-compare orenrred hat was fevorable 1o IG5 Energy
when Rider ABR rabes were high in 2010 and 2011, Nucor
further argues that 7G5S Energy's proposed alternatives are
urdair or unworkable,

The Comynission aprees with the mgumenis in the
memorands comiza that IG5 Boergy's proposals for
distribution of the credit would undercompensate current
S50 customers or would be administratively burdensome
snd unworkable. As pointed out by Nucor, the reality of
uiility ratemaking is that customers often owst pay for costs
they did not cause themselves, as it is impossible to precisely
mabch up costs with specific customrers when customers
routinely enter and leave the systern, Corseguently, the
Comprdssion declines v wmodify #s order that the
disallowances be oedited to customers theough an
adjusiment to Rider AER.  Further, 1o the extent that
adrinistration of the credit was unclear under the Order,
the Commission cderifies that e oredit should be
sdministered sccording to Rider AER's current rate design,
As a result, the credit should appewr a8 & single linedtem
credit o Rider ARR over three monthly billing cycles, which
appesars as a sveparate enizry on customers’ bills, not a8 2
discount w the price per ¥Wh  Conseguently, the
Commission finds that distortion of the priceto-compare
will not ccour.

AEP Cfhic's Intervention

(2%

In its spplication for rehearing, ALP Chio argues thet the
Conumission exred in denying AEP Ohic’s intervention in
this preceeding. More specifically, AEF Ohlo argues thet it
was delayed in fling for indervention due to extensive
redactions for confidentiality and delayed fling of
documenis in the dockst and that the Environomental
Crroups and OCC support the intervention of AEP Ohdo,
Further, AFP Ohio repeats the argument in #s motion for
leave to intervene that it belleves ¥t can share with the
Commission ils own experience in secking to comply with
state mandates In ovder t assist the Comumission in
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determining the reasomableness of the parties’ positions in
this proceeding.

Additionally, AEP Ohio argues that the Order is
unreasonable and unlawful because the Comunission failed
0 reopen the proceedings to consider additional evidence
that could have been provided by AEP Ohio. More
specifically, AEP Ohdo contends that there are “gaps in the
record” and that AEP Chio can 8l these gaps by sharing its
own experiences with the AEPS benchunarks, and that this
information was not provided emtlier as theve was no
indication that there were industry issues in question where
the prudence of the expenditures would be an izsue,

In it memorendum conira, FirstBrergy asseris that the

Cormumission ' properly denfed AFP Ohic’s motion fo

intervene, pointing out that AEP Chio has failed 1o meet the
vequirements of R 4903.10, as it must because it is not &
party 1o this case. DMeott, FirstEnergy asserts that AEP Chio
still has not met the standard for late intervention because it
has given no ressonable excuse for its lack of tmeliness,
there are no extracvdinary clroomstances that justify late
intervention, there is no real and substantial interest, and
there i no justification for reopening proceedings 2t this late
date.,

The Commission finds that AXP Ohio has presented no
argurnerdt in support of its motion to intervens and recpen
the proceedings that was not already ralsed and addressed
in the Order. In the Order, the Comunigsion found that
AEP Ohio’s metion to intervene should be denied because
AEP Chio’s motion to intervene was fHled 220 days after the
deadline to intervene and presents no extracrdinery
circupnstances,  Further, the Commission found that the
motion o reopen the provesdings should be dended because
AEP CUhdo failed to set forth why any additional evidence
could not, with reasonable diligence, have been presented
earlier in this proceeding. Order at 78, Accordingly, the
Comumission fnds that ARP Ohio’s motion for rehearing on
these grounds should be dended.

P
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It is, therefore,

3

ORDERED,‘ That the applications for rehesring filed by IG5 Bnergy, OCC,
FizstEnergy, the Bnvirorumental Groups, and AEP Chio ave denfed. Itis, further,

ORDERED, That coples of this Entry on Rehearing be served upon all parties of

record.

THE PUBLIC UTILITIES COMMIBEION OF OHIO

%

Todid s

Farcy ¥ RG]
Secretary

Beth Trombold

ki‘%qchier, Chairoan
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THE PUBLIC UTILITIES COMMISSION OF OHIC

In the Matter of the Review of the
Alternative Energy Rider Contained in
the Tariffs of Ohis Bdison Company,
The Cleveland Electrie Huminating
fompany, and The Toledo Edison
Company. :

Case MNo. 131-5201-EL-RDR

N Nt Nl N e o

PISEENTING OPINION OF COMMISSIOMER LYINN SLABY

Upon further consideration of this case, | would dissent from the majority. 1am
convinged that Columbus 5, Power Co. v, Pub, UL Comm., 128 Ohbio 5134 512, 2001-Okdo-
1788, precludes us from refunding money to customers as the majority hes dons here.

7

7

%Sﬁaby, Comrniss

1878

Entered in the Journal
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Barcy ¥. MoMeal
Secretary
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s, Baroy B, MolNead

Dizector, Office of Adminisbation
Public Utilities Commdssion of Oblo
180 Eagt Broad Steest

Columbus, O 43215

Re:  Case No 11-5201-BE-RDE: In the Matter of the Review of the Alterngtive Energy
Bider Contrined in the Tariffs of Obio Bdison Comparny, The Cleveland Elgotric
Huminming Company, and The Toleds Edison Company

Dear Ms. Mohieal:

On December 18, 2013, the Comrnission issued 2 Second Entry on Rebearing denviog in
its entirety the Application for Rebearing filed by Uhio Bdizon Compuny, The Toledo Edison
Company, wd The Cleveland Bleotric Dhuminsting Company {collestively “the Compandes™).
Section 4903.16 of the Chio Revised Cods provides thal g final order may be staved provided
that, among othey things, *“Yuee days notice” bas besn given to the Commnission.

The Companies hereby notify the Commission of their intent to apply o the Supreme
Court of (o for 2 stay of the orders pending appeal. The Companies intend 1o file 8 notics of
appezl of the Commission’s Oplrdon sud Onder dated August 7, 2013 and its Second Eniry on
Rehearing dated December 18, 2013 and & motion for stay with the Supreme Cowt of Chiconor
after Deceober 23, 2013, The Comumission should consider this letter 1o be the notice reguired
by Section 45903.16,

et Parties to Case Mo, 11-5201-BL-RDR vig electronic mail

ALKADBAR x AMETERDAK o ATLAMYA o [UANG o DOSTON » GRUSSELS » CHICABD « CLEVELAND o COLUMBBUS o DRLLAS
LUBAL « DUSBELDORY = FPRANUFURTY « HONG KOG o HOUSTRN o HYIE o JEDDAM o LONDON » LUS ANGHLES » MARRID
MERICD CITY o A% » MILAN o MUSCOW ¢ MUNISH - REW YORK - PARIE o PITTSEURGH o RIVADH o SAN DIEGQ
BAK FRANCISCO « BAD FAULD o SUANGHAT » SILICON YALLEY o SINGAFORE o SYDNEY » TAFE 2 TORYD « WASHINGTON



This foregoing document was electronically filed with the Public Utilitles
Commission of Chio Docketing Information System on

12/48/2043 5:11:02 PM

in

Case Nols). 11-5201-EL-RDR

Summary: Lelter of Notification slechronically filed by MRE. DAVID A KUTIK on behalf of Ohic
Edison Company and The Cleveland Electric lluminating Company and The Toledo Edison
sompany






BEFORZE

THE PUBLIC UTIHLITIES COMMISEION OF OF 0

In the Matier of the Application of Chio
Edison Company, The Cleveland Blackic
Hluminating Comparny, and The Toledo
Edison Company for Authority to Betablish
a Standard Service Offer Pursuent to
Section 4528.143, Revised Code, in the
Form of an Blectric Security Plan. '

Case No. 08-935-FL-880

In the Matter of the Application of Ohio
Bdison Company, The Clevelard Blectric
Hruminating Company, and The Toledo
Edison Company for Approvel of Rider
FUEL and Related Acrounting Authority,

Case Nos, 09-21-E1-ATA
(8-22-BL-AFM
0223 Fl-AAM

g Nogod® Noga® N Nocpd oot VDAl Dt Taas®® Dt D’

The Comunission, comsidering the evidencs | ted i the above-entitled
apphications, hereby izsucs its second opindon and order in these matters.

APWN%; ,

James W. Burk, Arthur B Kodkoss, Mark A, Hayden, Bbony L. Miller, FirstBr
Sexvice Compeny, 76 South Main Sireet, Akvon, Uhio 44308, Jones Day, by David A,, Ku‘a.k,
Morth Point, 901 Lakeside Avenue, Cleveland, Uhic 441141190, and Ualfes, Halter &
Griswold, LLP, by Jumes P, Lang snd Leors € Mebride, 1400 KeyBank Center, 800
Superior Avenue, Cleveland, Oblo 44114, on behalf of Chio Bdison Company. The
Cleveland Bleckric Hhuminating Company, and The Toledo Hdison Compary.

Richard Cordray, Ohlo Attormey General, by Duane W. Luckey, Section Chief, and
William L. Weight, Thomas W. McMamee, and John I, Jones, Assistant Attorneys General,
180 Bast Brond Sireet, Columbus, Thio 43715, on behalf of the staff of the Public Utilitles
Comumission of Ohdo,

Janine L. MigdenOstrander, Ohle Consumers’ Counsel, by Jeffrey L. Small,
Jacgueline Lake Roberts, Richard C. Reese, Gregory |. Poulos, snd Terry Biter, Assistant
Consumers Counged, 10 West Broad Bivest, Columbus, Uhlo 43215-3488, on behalf of the
residential wiility corsumers of Chio Bdison Company, The Cleveland Hecrle
Diumingting Company, and The Toleds Bdison Company.

Thiz I8 %o certify that the lwages sppesring ars an
accursts and complets reprofuction of z case Fils
MMM é@l.i mﬂ, in th@ mgm I af mmimw
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Boehun, Kurtz & Lowry, by David F. Boshum and Michasl L Kuriz, 38 Bast Seventh
Strect, Buits 1510, Clncinnati, Ohio 45202, on behelf of Ohio Energy Group.

Chester, Willoox & Seodbe, LLP, by john W. Bentine, Mark 8 Yurick, and Matthew 8
White, 65 Fast State Strest, Sutte 1000, Columbus, Ohic 43215-4213%, on bebulf of The

Kroger Company.

Mckiess, Wallace & Nurick, LI, by Samuel . Randazzo, Liss G MeAlister, and
Joseph M, Clark, 21 Bast Btate Sireet, 174 Floor, Columbus, G%m 432154228 on behaif of
Industris! Energy Users-Ohdo.

David €. Rinebolt and Colleen L. Mooney, 231 West Lima Street, PO, Box 1793,
Pindlay, Ohio 458301793, on behalf of Ohio Partners for Affordable Bnergy.

Brickfield, Burchette, Ritts & Stone, PL, by Michael K. Lavanga and Garrelt A.
Stone, 1025 Thomas Jefferson Street, MW, 8th Floor, West Tower, Washington, D.C,
2@0&7, on behalf of Mucor Steel Marion, e

Bell & Royer Co., LPA, by Barth K Royer, 3% South Grant Avenue, Columbna,
43215-3927, and Gary A. Jeffories, Diominion Resources Services, Inc, B0l Martindale
Biyeet, Suite 400, Pitsburgh, Pennaylvania 15212-5817, on behelf of Dominion Retail, Imz

Vorys, Sater, Seymowr & Pesse, LLP, by M. Howsrd Pewricoff and Stephen M.
Howard, 52 Bast Gay Sireet, Columbus, Obie £3716-1008, and Cynthia A. Fonmer,
Constellation Energy Group, Inc., 550 West Washington Street, Suite 3008, Chicago, llinole
£0661, on behalf of Constellation MewEnergy, Inc., and Constellation Energy Comrandities
Croup, Inc.

Robert 3. Trivesl, Dirsctor of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schotenstein, Zox & Dunn Co, LPA, by Gregoyy H. Dunn,
Christopher L Miller, and Andre T, Porter, 250 West Street, ﬁ@iumhnﬁ, Ohio 43225 e
behalf of the city of Cleveland.

Brickfield, Burchette, Ritts & Stone, P, by Damon B, Xenopoulos, 1025 Thomas
Jefferson Street, NW., Bth Floor, West Tower, Washington, TLC, 20007, on behalf of
OmniBource Corporation,

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbug, Ohio
43715-3337, and Nolan Moser and Trent A, Dougherty, Ohlo Environenentad Counell, 2207

Crendview Avenue, Sgite 201, Columbus, Ohio 43212-3448, on behelf of Ohdo .

Fnvironmendal Council.
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Richard L. Sites, 155 Bast Broad Street, 15th Floor, Columbus, Oldo 432153620, on
behalf of Ohlo Hospital Association.

The Legal Ald Soclety of Cleveland, by Joseph P. Meissner, 1223 West &th Street,
Cleveland, Ohio 44113, on behalf of The Nedghborhood Brvirenmental Coslition, The
Empowerment Center of Greater Cleveland, United Clevelanders Against Poverly,
Cleveland Housing Network, and The Consumess for Falr Utility Rates.

Leslie A, Kovaclk, city of Toleds, 420 Madison Avenue, Suite 100, Toledo Ohio
43604-121%; Lance M. Keitfer, Lucas County, 711 Adams Street, Znd Floor, Toledo, Ohio
43624-1680; Marsh & McAdams, by Sheilah H. McAdams, city of Maumee, 28 West
Wayne Strest, Maumees, Uhio 43537 Ballenger & Moore, by Brian | Ballenger, diy of
Northwood, 3401 Woodville Roed, Suite €, Toledo, Ohio 4361%; Paul 8. Goldberg and
Philip D. Wasster, city of Oregon, 5330 Scaman Road, Oregon, Ohlo 4351&, James E
Moan, city of Sylvands, 4930 Holland-8Sylvarda Road, Sylvania, Ohlo 45560; Leatherman,
Witzler, by Paul Skaff, city of Holland, 353 Elm Sireet, Perrysburg, Chio @3551; aned
Thomas R. Hayes, Lake Township, 3315 Centerndal Road, Suite A-Z, Sylvanis, Ohio 43560,
on behalf of Morthwest Ohio Aggregation Group,

Herry W. Bckhart, 50 West Broad Sizeet, Suite 2117, Cohembus, Ohio 43215, on
behalf of the Naturs! Resources Defense Councll,

on, |3 X Zmﬂ?a Lo

Craig G, Goodman, 3333 K Sirect, NLW., Buite 110, Washing
behalf of National Energy Marketers Azsociation.

Yorys, Sater, Seymour & Pease, LLP, by M. Howard Pelricolf and Stephen M.
Howard, 52 Bast Gay Street, Columbus, Ohlo 43716-1008, andl Bobby Singh, 300 West
Wilson Bridge Road, Smﬁe 350, Worthington, Chio 43085, on behelf of Integrys Energy
Services, Inc.

Sean W. Vollman and David A Muntesn, 161 South High Street, Suite 202, Akron,
{hio 44308, on behelf of the ity of Aloon.

Bell & Rover Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
COhio 43215-3927, and Kevin Schenide, 33 North High Street, Columbus, Ohbdo 432135-3005,
on behalf of Ohio Mannfacturers’ Associstion.

Yorys, Sawr, Seymour & Pesse, LLP, by M. Howsrd Petrivolf and Stephen M.
Howard, 52 Bast Gay Street, Columbus, Ohle 432161008, on behalf of Direct Frergy
- Services, LLL.
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Bailey Cavalieri, LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbus,
Chio 43215-3422, and ¥, Mitchell Dution, FPL Energy Power Marketing, Inc., 700 Universe
Boulevard, Juno Beach, Florida 33408, on behalf of Nexi¥Bra Energy Resources, L1C, FPL
Energy Power Marketing, Inc., and Gexa Energy Holdings, LLC, and Gexa Energy - Ohlo,
LLL

Henry W, Eckhart, 50 West Broed Street, Suite 2117, Columbus, Ohic 43215, on
behalf of the Sierra Club, Ohio Chapter,

Bricker & Bclder, LLP, by Glenn 5. Krassen, 1375 Bast Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and B Brett Breftschwerdt 180 South Third Street, Columbus,
Chdo 43215, on behalf of Northeast Ohic Public Energy Council.

Larry Gearhazcs, 280 North High Street, P.O. Box 182383, Columbus, Chio 43218~
2383, on behalf of Chio Parm Bureaw Federation.

Bricker & Bokler, LLP, by Sally W. Blowndield and Terrence O'Donmell, 100 South
Third Street, Columbusg, Ohio 43215, on behalf of Americen Wind Bnergy Association,
Wind on the Wires, and Ohio Advanced Hnergy.

Theodore 5. Robinson, 2121 Murray Avenue, Pitsburgh, Pernsyivania 15217, on
behalf of Citizens Power, Inc.

McDermott, Will & Emery, LLP, by Dougles M. Marncine, 2049 Century Park Hast,
Suite 3800, Los Angeles, Californda, 90067-3218, and Grace C. Wung, 800 Thirteenth Strest,
MW, Washington, D.C., 20005, on behelf of Wal-Mart Stores Hast, LP, Sam's Bast, Inc., LP,
Macy's, Inc., and BY's Wholesale Club, Inc.

Cralg L Smith, 2824 Coventry Roud, Cleveland, Ohdo 44120, on behalf of Material
Sciences Corporation,

Bricker & Eekler, LLP, by Glenm 8. Krossen, 1375 Bast MNinth Sireet, Suite 1508,
Cleveland, Ohio 4114, and B Brett Breitschwerdt, 100 South Third Street, Columbus,
Chhio 43215, on behalf of Chio Schools Council.

MeDexmott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Certery Park Fast,
Suite 3800, Loz Angeles, Californda 900673218, and Gregory K. Lawrence, 28 State Strest,
Boston, Massachusetts §2109, on behalf of Morgan Standey Capital Group, Inc.

Tuckes, Ellis & West LLP, by Nicholas €. York and Erk 1. Weldele, 1225
Huntington Center, 41 South High Street, Columbus, Ohlo 43215-6197, and Steve Millard,
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1006 Public Sguare, Suite 201, Cleveland, Ohdo 44113, on behalf of Courcll of Soaller
Enterprises.

Yorye, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Yoward, 52 Bast Gay Street, Oolumbus, Ohlo 432161008, on behalf of Ohic Assoddation of
School Business Officisls, Ohlo School Boards Assocdation, and Buckeye Associstion of
School Admdndstrators.

Schotiensteln, Zox & Dunn Oo, LPA, by €. Todd Jones, Cheistopher 1. Milles,
Gregory . D, and Andre T. Porter, 250 West Street, Columbus, Ohdo 43235, on behalf
of Agsociation of Independent Colleges srndd Universities of Chio,

Morgan B. Parke and Michae! B. Belting, FastBnergy Service Company, 76 South
Main Street, Akron, Ohio 44308, on behalf of FirstBnetgy Solutions orp.

Timothy G. Dobeck, 6611 Rﬁdge Road, Parma, Ohic 44129, on behalf of the ity of

L HISTORY OF PROCEEDINGS

On July 31, 2008, Ohio Bdison Company (OF), The Cleveland Hlecirlc Hhuminating
Company (CBI), and The Toledo Bdison Company (T8) {collectively, PhotBnergy or the
Compenies) filed an application for e standard service offer (S50, in the form of an
electric security plan (ESP) in accordance with Section 4928.143, Revised ﬁede, in Caze Mo,
%w%&ﬁm {FirstEnergy BESF Case). On December 19, 2008, the Comrarission issusd an
opinion and order that approved FireiBnergy’s proposed B5P with cevlain modificetions.
Subsequenily, FirstBnergy withdrew s application,

Om Janweary 9, 2008, PostEnergy filed an application in Case Mo, 09-21-EL-ATA, e
al (FirstEnergy Rider FUEL Cose), wivich, inier alie, vequested approval of 2 fusl vider (Rider
FUEL). As proposed by FirstBnergy, Rider FUHL would recover the costs for power
purchased for customers recelving generation service for the thme period of January 1,
2008, theovgh March 31, 2009 and costs incuzred after March 31, 2009, would be
determined by the results of 5 future competitive bid process. On January 14, 2008, the
Cormmission issued a finding and order in the FirstEnergy Rider FUEL Case which, infer alln,
suthorized Firstinergy 0 implement Fider FUBL on 2 temporary basle antll March 31,
2008, In addition, the Commission stated that it would conduct a prodency review of the
costs inchuded in Rider FUEL.
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The following parties have been granted infervention in the FirstBrergy ESP Case
arvd the FirstEnergy Rider FUEL Cose: Ohdo Brargy Group (OBG); the Office of the Ohlo
Consumners’ Counsel {O0C); ¥roger Company (Eroger) Chic Enviroremental Councl
{OECY Indusirial Bnergy UsersChio (IBU-Ohio); Ohio Partners for Affordable Frergy
{OPAE; MNucor Steel Marion, Ine, (Nucor) Northwest Ohlo Aggregedion Coalition
{HOATY Congtellation NewBnergy and Constellation Energy Commodities Group, Ine.
{Constellation), Dominion Retsll, Iw (Dominion) Ohic Hospltal Association {OFHA);
Melghborhood Environmental Coalition, The Bmpowerment Cender of Grester Cleveland,
United Clevelanders Against Poverty, Cleveland Housing Network, and The Consumers
for Falr Utility Bates (Cltizens” Coslition); Netural Resources Defenze Councl] (NRDC);
Sierre Cluby; National Energy Marketers Association (NEMAY Integrys Bnergy Servics, Inc,
{Integrysy; Direct Bnergy Services, LLC (Direct Bnergy) oty of Akron {Alvony Ohlo
Manufacturers” Association (OMAY; NextErs Energy Fesources, LLC, FPL Bneegy Power
Marketing, LLC, Gexa Bnergy Holdings, L1, and Gexa Energy - Ohln, LLC (NextBreal;
city of Cleveland (Clevelandd); Northesst Chio Pullle Energy Coungll (NOPECY Chio
Farm Bureau Federation (OFBF); Americen Wind Bnergy Associztion, Wind on the Wires,
and Ohio Advance Brergy (AWEA/WOW/OAEY Citizen Power, Ine. {Cltlaen Power);
Crnnisource Corporstion {Ombdsource); Meberisl Sdences Corporation (Materlal Sclencesl;
Ohio Schools Councll (080 Touncll of Smaller Bnierprises (OOBH; Morgan Stanley
Capital Group (MECG), Wal-Mart Stores Hast, LP, Sen's East, Inc, Macy's, Ine., snd BJ'z
Wholeszle Club, Ine. (Commercial Group); Ohdo Associstion of School Business Dfficials,
Ohio School Boards Asscclation, and Buckeye Association of School Administrators
(OASBO/OSBASBASA), The Assouiation of Independent Colleges and Unlversitles of
Ohdo (AICUO); city of Parma {Parma); and FirstBnergy Solutions Corp. (FES).

On Pebruary 19, 2008, FirstBnergy filed an amended applivation in the PirstEnergy
ESP Caze, with an attached stipulation and recomunendation (stipulation), which sets forth
a Btipulated B5P. The stipulation wes also fled in the FirsiEnergy Rider FUEL Cuse. The
stipulating parties recommended that the Comnission ect, by Mawh 4, 209, on'the
Hmited term ESP that s conduined within the inderim provisions set forth in the
stipulation. Thess interim provisions are delineated in Section I of the stipulation end are
gffective prior to June 1, 2009 (namely, Sections A1, A2, A3, A4, and | s well 2 Bection
4.12). Furthermore, the stipulating parties recommended that the Comnission act, by
March 25, 2005, on the remaining provisions of the stipulation.

By eniry issued February 19, 200%, the attormey examiner. inler alis, agreed with the
stipulating parties that the provisions set forth in Sectlone AL, A2, A3 A4 and 1 of the
stipulation (hereinafter these provisions will be referred % as the inderhm provigons),
which relate to FistBrergy's interisn procurement of power, 28 well as the prudency
review mandated by the Commission’s January 14, 2009, order in the FiretEnergy Rider
FUEL Case, should be considered sxpeditiously. With regard to the Generstion Service
Uncollectible Rider proposal set forth in Section A.12 of the stipulation, ss well a8 all
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rermaining meatters sddressed in the amended applicetion aned stipulation, the aticaney
examniner found that the hearing on those matters should follow = subsequent procedural
schedule. By this same entry, the sttorney examiner divected FirstBnergy to publish notice
of the two evidentiary hearings; FirstBnergy provided the reguisite proofs of publication
(Co. Bx. 1005,

The evidentiary hearing addressing the interie providions of the stipulstion
cormmenced on Fabi“uary 25,2008, Atthe hem'mg, the sttomey ex amriners determdned that
the FirstEnergy ESP Case snd the FirsiBnerpy Rider FUEL Case should be consolideted,
Purthermore, at the hearing, the perties submitted a supplemental stipulation (. Bx, 101),
The supplemental stipulation was signed by CEL TE, OF, Bwff, OCC, BUOhln, OEG,
UHA, OPAE, Alwon, 0BG, Mucor, Cleveland, COSE, Materinl Sciences, OMA, Kroges,
OBC, NOPEC, NOAL, Cldzens’ Coditlon, Lucss County, FES, AICUO, NROC, Sieres
Club, city of Toledo, NextBr, MSCG, QASBO/OSBA/BASA, Comunercial Group, Parma,
AWEA/WOW/OAY, and Citizen Power, On March 3, 2009, Direct Bnergy andd Integrys
fled » letter stating thet they will not oppose the supplemental stipulation. By its second
Hnding and order issued March 4, 2008, in these cases, the Commission found that the
Limited term ESP cominined in the interdn provisions of the stipulation, as supplernented,
were reasonable and should be adopted

The evidentiary heating sddvessing the remaining provisions of the stipulation, ss
supplemented, was held on March 11, 2009. Since the interln provisions of the stipulation
were approved in our March 4, 2009, order, the purpnse of this second opinion and order
is for the Comunission to consider the remaining provisions agreed to by the signatory
parties.

18 PIECIEEION

A. Applicable Lav

Chapter 4928 of the Revised Code provides en integrated eystem of regulation in
which specific provisions were designed to advance state policles of ensuring access o
adequate, reliable, and reasonably priced electric service in the context of sigrificent
geenomic and environmerdal chall risrion i3

lenges. In considering these cazes, the Com
cognizant of the challenges facing Ohloans and the slectric power industry and is guided
by the policies of the state as established by the Genera] Assembly in Section 452802,
Revised Code, as amended by 58 221

! The Commission noter that, in comespondente docketod on March 19, 2008, OBG and FirsiBnergy
sgresd that nothing in the sdpulation, including the provisions set forth on pages 36-97 of the stipulation
is intended 1o affect the sights of the parties with respect %o an applicetion for rehenring or an appest of
e Comusission’s decisions in Case Wos, 07-19355-BL-L88, 08-67-E1-058 or 08- 25480058, ‘
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In addition, 5B 221 amended Section 4928.14, Revised Code, which pow provides
that, begirning on Janmary 3, 2009, dectric utilides must provide customers with an 880,
congisting of either 2 market rate offer (MRED) or an BSP. The 580 is 1o serve s the eleciric
utility’s default 850, Section 4928.143, Revized Code, sets out the requirements for an B5P.
Section 49281431}, Revised Code, provides that the Commission B reguired to
determine whether the E5P, including ite pricing and sl other terow and conditions,
including deferrals and future recovery of deferals, Is more favorable in the aggregate as
comapared 1o the expected resulte thet would otherwise apply under an MRCO,

Purguart o the supplemental stipulation, the parties agree to 2l of the terms and
conditions of the stipulation filed on Pebruary 19, 2009, subject to and induding certain
specified addiions, modifications, and clerifications to the February 19, 2009, stipulation,
The stipulation is qm@e detailed; therefore, the following is a brief sunurary of the major
provisions contained in the stipulation, 25 supplemented, and is not Intended to supplant
the zctual language contdined in the stipulation:

{1)  The serm of the Stipulated BSP is April 1, 2009, to May 31, 2011
{Jt. Bx. 100 at 443,

2y Por June 1, 2008, duough May 31, 2011, refall gereration zates
will be determined by & dm&n&ing«dmk format competitive
bid process (CBP). In the CBP, the Companies will segk o
procure, on a slice of systern basis, 100 percent of the aggregat
wholessle "full requirements” S50 supply. The CBP will be
cenducted by an independent bid manager, CRA Internationad
{CRAY. The bidding will oorur for 2 single two-year product
and there will not be a load cap for bidders. VES muay
partizipate without Umitation. CRA will slect the winping
bidder{s}, but the Comumission may reject the resulis within 48

* hours of the auction conclusion {4 at 8.9}

3} Commencing June I, 2008, the Commission will have the
option of phasing-in generation prices resulting from the (BP
in an amount not o exceed, in the aggregate for all twee
companies, 5300 million in 2009, $500 million in 2010, and 5200
wmilfion in 2018, provided the Companies have the ability w
finance the additional fumds. Purchased power costs egual to
the amounds constituting the phase-in diseount will be defersed
and collected Suough & rider. Recovery of the scrumulated
phase-in deferrals, including carrying charges, will commence
on June 1, 2007, through an uravoidable charge to &l
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@)

&)

{6)

{7}

)

&

(10)

customers {(except to cerlain governmental aggregatior
customers consistent with Section 4528.20(1}), Eevised
the company(ies} for which the phase-in hag been authorized,
The charge will not exesd ten years and will be adjusted
annually, or more frequently if necessary, 0 attein complete
recovery {Id. at 9100

There will be no minimum stay for vesidential and small
comunercial non-aggregation customers {4, at 10}

There will be no rate stabilization charges starting June 1, 2009
{14},

Unless otherwise noted in the stipulation, ail generation rates
for the Stipulated ESP period are avoidable szl there are no
shopping credit caps {Id).

Renewable energy resource requirements for January 1, 2009,
through May 31, 2011, will be met by using 2 separate request
for proposal (REFP) process to obtain renewable energy credits
(RECe). An avoidable peneration rider will recover, on &
guarterly basle, the prudently Incurred costz of the aedits
pursuant to Section 4928.64, Revised Code, including the cost
of administering the RFP and the canying charges on any
urrecovered balances, inluding sccumulated deferred interest
(1d. 16-11).

The Compandes will work with interested signatory parbies o
indlude & residentisl RFK; ;mm:hase program by fune 35, 209,
that will be available during the BSP period. If 2 consumer
inguives about the installation of renewable energy genmﬁm,
the Companies will mseke information on nefl metering
intercormection, and the REC purchase program avaﬂatm m
the consumer, The costs of the RECs will be recovered through
the renewable energy rider (Jt. Bx. 101 at ).

Any waiver of the siternative energy resource requirements
shall be Hmdited to those walvers identified in Section 452864,
Revised Code (Jt. Ex. 100 at 11},

The rate design shall be as proposed by the Compandes in thely
application for an MRO, Cese No. (8-936-EL-880 (FirsiEnergy
MRO Case), with the following modifications:
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(&)

(&)

()

(€}

&

(g}

The average rate increase for the period of 2008 o
2005 resulting from the UBP for customers on
Rate GT, Private Cubdoor Lighting Traffic
Lighting, and Steet Lighting rates shall not
exceed & percentage in excess of onre and one-half
Umes the system average increase [the cap}
proposed in the Companies’ BSP. In det
the increase that will be subject to the cap, the
rease shall inchude the impact of Case No. 07-
ESI«EEAKER {FirstEmergy Distribution Rale Case),
ransrdssion rider changes, and the termination
of special contracts.

The Boonomde Losd Response Program Ridew
{Rider ZLR) and the Optional Load Response
Program Rider {Rider OLR), as proposed in the
Companies’ BSP and as modified in sttachment B
to the stipulation, shall be approved.

Generation retes from the CBF will be discounted
for qualifying schools by B.655 percent to match
the discount process from the FirsiBnergy
Distribution Rale Case.

Residential generation rates will be modified o
reflect the fret 500 kilowatt hour (kWh) blocking
as proposed in the Companies” ESP.

As a-demand response program under Saction
£928.66, Revised Code, any revenwe shortfall
resulting from the spplication of the $1.95 per kW
interruptible credit in Rider ELR and Rider OLR
will be recovered as part of an unavoidable
Demand Side Mansgement and Energy Efficiency
Rider {Rider DSE}.

Any revenue shortfall resulting from the

application of (2} through (), above, shall be

m:mered from the General Service and General
rimary customens on an unavoidable basis.

Rider EDR will be recomciled quarterly and
allocsted on & per company per class basis,

<18
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{t1)

(12}

1%

{14

{13}

(16}

{Fd. at 11-13),

A Generation Service Uncollectible Rider shall be established
for the Companies to recover uncollectible costs through May
31, 2009, as well as uncollectible costs subsequent & May 31,
2009, BHfective April 1, 2009, themdetwﬂimmﬁyhemgtme
average rate of 0539 cents per kWh. I there is no ph&&@am cf
generstion rates for S50 customers, or i 1o governunental
aggregation program elects 0o phase-in generation pricing, thm
the rider shall only apply to gereration and Wansmission
urwolisctible costs arising from 850 custormers and the rider
will be avoidable. ¥ there is a phase-in of generation rates, the
rider shall be unavoidable; however, it will not apply o Rate
GT and Rate GSU cushomers that are not part of a
gmremmtaﬁ aggregation program during the perivad they
receive eleciric generstion service from a competitive refail
elecizic service supplier (Jt. Bx, 101 at 36},

An unavoidable Generation Cost Reconcilistion True-up Rider
shall be established to reconcile the seasonal generation cost
recovery and to recover the difference In the smounts paid to
suppliers and the amount billed to customess (7t Ex. 100 at 13},

At least 60 days before the filing of another BOP that contains a
CBP, or an MRO, the sgatory partes will engage In 2
collaborative provess d. at 14},

The bid price for winning bidders will be incrementally
adiusted to the extent the Midwest Independent Transmission
Systern Uperator, ne. (MISD) rate for Network Integration
Transmission Service, Seams Elimination Cost Adjustment, oF
other nonmarket-based cherges approved by the Federal
Energy Regulatory Commission (FERC) chenge, or are newly
approved. Retil rates shell sutomptically be adjusted through
Rider GEN (i),

There will be a distribution rate freeze until December 33, 2011,
subiect to the significantly excessive earnings test (SEET), and
certair other factors ({d.).

& Delivery Service Improvement Rider {Rider D8I} should be
approved for April 1, 2008, dwough December 31, 2011, for the
purpose of improving the overall performarnce, including

AT
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{17

(18}

(1%

{20

{&1)

{22

reliabliity of the distribution zystems. Rider DS will, on
average, be set at $.002 per ¥Wh (I, a£ 15).

For January 1, 2009, through December 31, 2011, the
Companies, In the aggregate, may defer line extension costs,
including postin-service carrying charges, in an amount
reprosenting the difference between: what customers would
have pald for line extension projects under the Companies’
proposed program in the FirstEnergy Distribution Rate Case and
the amounts customers are required o pay for lne extensions
under the Commission’s decision in the FrstEnergy Distribution
Rate Cose, Cont recovery for the line exiension deferrals shall
ocour gver three vears beginning Janwary 1, 2002 (fd. at 1617},

A vider shall be approved to recover reasonebly incurred
deferrals for distribution unollectible expenses incurred after
December 31, 2008, incleding uncollectible expenses for
Regulatory Transition Charge (RTC) rates, in excess of those
provided for in the FrstEnergy Distribution Kafe Casz {Id. at 17).

The calewlation of the return on equity for the significantly
excessive earning fest shall exdude: the write-off of regulatory
assets due to the Implementation of the Stipulated I8P, the
revenues for Rider DEL, a reduction in eguity from any write-
off goodwill, and deferved carrying charges {Id).

Effective January 1, 2011, an unavoidable Deferred Distribution
€ost Becovery Rider shall be established to recover the post-
MMay 31, 2007, mnwecovered actual balances of: distribution costs
under the rate certalnty plan (RCP) in Case No. 05-1125-BL-
ATA, deferred transition taes under the electric ransition plan
in Case Np, 98.3212-BL-H1P, and line extersion deferrals in
Case No, TLZ708-BL-CO0L (1. st 18).

For June 1, 2009, theough May 31, 2011, travsmission, as
proposed in the Companies’ MRO, will be part of the product
obtained through the CBP and, except for reconciliztion, the
transedssion ridee will be set at zere for this period (4. 2t 19),

An ungvoidable Deferred Transmdssion Cost Recovery Rider
should be approved to recover certain deferred incrementsl
transmission and ancllary servicerslated charges, authorized
in Case Nos. 04-1931-BL-AAM and 04-I932-EL-ATA, 1o be

%
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(23}

{44)

(23)

(6

{27

recovered during the period of April 1, 2008, through

December 31, 2010 (14).

?ﬁty percent of CEl's extended RIC balance, appmmmtaly
$225 million, as of May 31, 2009, shall be written off. Recovery
of CEl's remaining ETC and edended BIC balarwes is
modified from the process included in the RCP as set forth in
the stipulation. After full recovery of CEPs BIC and extended
RTC belances, any additional amounts collected through the
RIC charge shell be applied to reduce the purchased power
deferral that arose for CEI for the January 1, 2008, through May
31, 2008, period {id. a2 20).

There will be no company-funded ersrgy efficiency and
advanced metering Infrastructure (AMI) programs as part of
the Stipulated PSP (14},

An unavoidable Demand Bide Managemert and Energy
Efficlency rider, as proposed in the Companies” B5P {excluding
smmaet gridy, will recover costs ineurred by the Companies
ssaociated with ensrgy efficdercy, peak load reduction, and
demand-side management programs (1. at 21},

The Companics will develop a proposal to pussue federsl
funds available under the Sconomic Recovery Act thet may be
available for smart grid investment. The Companies will work
with signatory parties to develop teriffs for customers that
inctude critivel pesk, Hme-of-day snd realtime pricing, wnd
consideration of 2 Josd factor provision for Rate GSUJ and Rate
GP, Recovery for smart grid investrment shall be duoogh an
unavoidable vider, Any under or overrecovery of costs by the
distribution company due to Ume-differentiated rafe structures

-will be passed through via an unaveidable rider and aﬂuﬂa%é

on & voltage differentiated basis. Any lad factor pricing
provisions shall be funded within the specific male schedule by
unavoideble demand charges and unavoidable energy credits
{Id. at 71-22),

A Brevgy Fificiency and Peak Demand (BEPD) Program shall
be established for the period 209 duough 2011, On or bafore
Seplember 1, 2009, the Companies will conduct & market study
to identify potential residential, small commmercial, and
industrlal energy efficiency and peak demand reduction
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opportunitien.  The Compandes will then comunence 2
colleborative process. Independent third-party administrators
will bnplernent the programs. The Compardes will reguest
Comandssion approval of the proposed programs. In addithon,’
the Companies will propose an independent third-party
adminisirator (MEV consuliant) o establish messurements sl
verifieation protocol and ascertain whether the programs have
achieved the desired fmpact and sevings. The costz associated
with the EEPD Program will be mwered through the
Demnamd-Side Mamgmmt ard Brergy Eficlency sider (Rider
DBE), es proposed in the B3P, Customers that comunit thelr
demand-response or obher customer-sited capebilities for
integration into the Companies’ program may be eRemiph, with
Commission approval, from the Companies’ cost recovery
mechenism.  Lost distribution revenues associnted with the
program shall be recovered from all customers for s period not
0 exceed the eardier of the effective date of the Compandes’
nenit base rate case or siX years from the effective date of the
Stipulated ESP2  Memantle customers may receive their
electric mpp&y from the Compandes or a comnpetitive vetadl
glecte sexvice (CRES) provider. Mevcantile customers ﬁwt
conunit some or aff of the results fom thelr self-directed

demand-response, energy efficiency, or other custoener-sibted
capabilities, whether exzs’cmg ot new, for use by the Companies
o achieve the targels in 5B 221, may seek approval from the
Cornrrdssion for exemption fom Rider DSE (. Bx, 100 o8 23-30;

Tt B 301 at 8.9,

{28} For the April 1, 2009, through December 31, 2011, period, the
Compandes will contribute, in aggregate, 325 million to support
economic developrent and job retention bcluding: 575
million for projects idengified by OMA; $1 million for OPAR:
copmurdty eonnections program or the fudd fund; CUleveland,
Akrom, and Toledo will each have zvailable at least $500,000,
and other municipalities will have available at lesst $200,000
for economic development and iob development activities; and,
to assist low-inpome customens in paying thelr electric bills, &
fuel fund shall be created consisting of 52 million per year for
2009 through 2011 (. Bx. 101 at 6.7},

2 NEDC does not support the collaction of Jost revenues for six veats; however, for pumposes of extement
MR will not challengs this provision J6 Bx, 101 at 9.
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{29) As oproposed in the Companies’ ESP, 2 FRessonable
Arrangements rider and a Delta Revenue Recovery rider (Rider
DRE) will be ostablished for contracts epproved by the
Comundssion after January 1, 2009, on an unsvoidable basis,
Rider DRR will initinlly be set at zevo and reconciled quarterly
{It. Ex. 100 at 31-32),

{30y A separate unavoidable Rider DER for existing CEI contracts
that continue pest December 31, 2008, will be established
effective April 1, 2009, for 100 percent of the delta reverue
associated with those contracts, and these charges will be
recovered only from CEI customers (14, at 32).

{31} The Companies may securitize end recover the generstion.
related and distribution-related deferrals and carrving charges,
provided such securitization hes lower future cosls as
compared to Section A6 of the stipulstion. The recovery
would be unevoldable and may not exceed ten yeurs (id.),

{32} Recovery of the 2006 and 2007 deferred fuel expense and
associated cerrying charges is pending in Case No. 08-124-EL-
ATA (FirsiEngrgy Deferred Fuel Costs Casg). The Compenies will
establish an unavoidable rider to recover $10 million less then
the Drecermber 31, 2008, balance of deferred fuel costs incdiuding
carrying charges. Recovery ihrough the rider will begin
January 1, 2013, for a period of 25 yesrs (. at 33},

{33} The Companies will continue to offer the Green Resousce
program for Type I renewable resources in accordance with
Case Mo, 06-1112-EL-UNC{d.).

(34 Eifective Aprl 1, 2009, an unavoidable percentage of income
pavment plan (FIPF} Uncollectible Rider shall be established. It
will be initially set st zero and reconciled quarterly (Id. at 33-
34).

{33y Purchased power Iy coneidered fuel for purposes
recovery {4 at 34).2

2 Ohiv Consumer and Bnvironments! Advecstes {OCHEA) assert dhat the parchesed power scouived
twough the RFP procwement process doss nol constitute fued costs, ss defined in Section
4528, M43{CTHDAD), Revised Code, for purposes of cost renovery; however, for purpoees of settfement,
OCRA agresd not b prreus bhis issue (Jt. Bx. 102 21 ).
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(36} The partes agree that Stipulated ESP is more favorable in the
aggregate as compared o an MRO alternative (Id).

£87) I the Commission orders 2 phasein of the Compenies’
 genezation prices and 2 government aggregation group elects
to phase-in generation costs: each aggregation customer served
by a governmentzl aggregation generation suppler (GAGS)
shall receive a phase-dn oredit equal to the phasedn cyedit
approved by the Commbslon for the Company's{ies’) 880
customers; for every kWh of energy a GAGS delivers b
grregation customer, the GAGE will be
granted, sulfect to certain provigions of the stipuletion, the
right to receive fom the Companylies} a receiveble amound
equal to the phase-in credit received by tdhe aggregation
custorner, plus canying charges; any urcollectible GAGS
receivables shell be included in the caleulation of the
Generation Service Uncollectible Rider; and the Gemeration
Service Uncollectible Rider shall remain in full force o aliow
the Compandes throughout the phase-in petiod and recovery
pevind to charge and collect the uncollectible amounts
associated with the CAGS receivables (b Bx. 101 at 2-4).

38 The Shpulated 5P is conditioned upon FirstBnergy reveiving
recessary FERC approvals (Jt. Ex. 100 at 45}

Rule 4901-1-30, Chio Administrattve Code, authorizes parties to Commdssion
proceedings to enter indo & stipulation. Although not binding on the Commission, the
terms of such an sgreement are accorded substantial weight, Consumers’ Counsel v, Pub.
Lk Comm., 64 Ohdo St.3d 323, 9t 125 {1992), oiting Akron v, Pub. Ut Comm., 55 Ohio St.3d
155 {1978). The standard of review for considesing the ressonableness of a stipulation has
been discussed in a number of prior Commigsion proceedings.  Cincinngtl Gas & Eleclric
Co., Case No, $1410-BL-A1R {April 14, 1994); Western Reserve Telephone Co., Case No. 93
230-TP-ALT {March 30, 1994); Ohio Edison Co., Case No, 91-098-EL-FOR e al. (December
30, 1993}, The ultdmate issue for our consideration 5 whether the agreement, which
embaodies corgiderable thme and effort by the signatory parties, is mmahe and should
be adopted, In considering the ressonableness of g stipulation, the Comerdssi
the following criteria:

(1) Is the setdement a product of sexious bargsinin
capable, knowledgeable partios?
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(2}  Does the setflement, 28 8 package, benefit ralepayers and the
public interest?

3y Does the setilement package violate any Important yegulatory
principle or practice?

The Ohic Supreme Couxt hes endorsed the Commnission’s analysis using these
criteria to resolve issues in a manner economical o ratepayers and public wiilitles. Indus,
Energy Consumers of Obio Power Co. v, Pub. Ul Comm., 68 Ohio S1.3d 359 {?;9%}, citing
Conswmers’ Counsel, supra, at 126, The court stated in that case that the Cormmissi
place substantial weight on the terms of 2 stipulation, even though the stipulation does not
bind the Commission (I4).

The Commission finds that the stipulation, as supplemented, In these cases appears
to be the product of serious bargsining among capable, knowledgeable parties. The
signatory parties represent diverse imtevests including the Companies, governmental
aggregators, mundcipalities, competitive suppliers, industrial comsumers, mmmmai
consumers, residential consumers, environments! advocates, and Staff. Further, we note
that the signatory parties routinely participate in complex Commission procesdings and
that counsel for the signatory parties have extensive experience practiving before the
Commission in utility matters (Co. Bx., 3105 at £-5}.

With respect to the sscond criterion, the evidence in the record indicates that, a8 a
gsac:kaga, the stipulation, ss supplemented, advances the public interest by resolving all the
issues raised in these matters without resulting in extensive Btigation and by providing for
stable and predictable rates, esteblished by a competitive procwrement process, for
customers during the ESP pmad {C@ Ex, 105 at 8, 10). As agreed to by the signatory
parties, approval of Rider DSI s in recognition of the Companies’ comumitonends
stabilize rates through Devember 31, 2011, write-off over 5200 million of RIC recovery,
and make a total aggregate investment of not less than $615 million for Januvary 1, 2005,
through December 31, 2001 (Jt. Bx. 100 at 35}, The stipuletion, a5 supplemented, provides
for the creation of a collaborative before the fﬂmg of any future MED o E5P which
containg a CBP for establishing generation prices. In addition, the shpulaﬁm a3
supplemented, provides for the withdrawal of complaints pending before the Comandesion
related to interruptible terlff provisions {Co. Bx. 105 at 10). Binally, the E5P established by
the stipulation, as supplemented, contains no minkmum default service rider or standby
charges, no rate stabilization charges commencing fune 1, 2008, and no mindmum stay for
residential and amall commercial customers; all generation rates under the BSP will be
avoidable, and theve will be no shopping credit caps (Id. a1 %),

Moreover, testimony in the secord indicates that there are significant additions]
benefits for customers in the stipulation, as supplemented. In the stipulation, as
supplemented, the Compardes have cornmnitted $25 million over three years for economic
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development. Further, the stipulation, as supplemented, provides the Commission the
Rexibility to order the phasein generation prives if the Comumission determines thet a
phase-in is necessary. Moreover, the stipulation, as supplemented, would freese
distribution rates through December 31, 2009, of the raies esteblished in the FirstEnergy
Dristritmtion Rate Cnse, except for evnergersies and increases in twws. The stipuiation, as
supplemented, alse provides additions]l berefits to interruptible Iudustrial customers,
schools, rounicipelities, and certain residentiel customwrs, Finally, the stipulation, 43
supplemented establishes an energy efficiency collaborative to develop energy efficlency
wnd demand-side mansgement programs and continwes e existing green Tesource
program which allows customers an opportunity by purchase RECs on a monthly basis {Jd.
at &-9). : '

With respect to the third oiterion testimeny In the record of thess procesdings

inudicates that the stipulation, es supplemented, does not viclale any important regulatory
principle or practice (Co. Bx. 105 at 7; Staff Bx 100 at 2). However, the Commission

welieves that 2 nuraber of darifications o the stipulstion, as supplecoenied, are necessary
before the Commission can find that the stipulation meets the third criterion. First, the
Comrrission notes that the stipulation provides thet “[if this Stipulated BBP Is
inconsistent with the Commission’s rules in g, the Compardes request waivers o the
extent deemed necessary, and the Commission's approvel of @ds Sdpulated ESP shall
constitule a walver of any Comenission rule that is inconsistent with of in conflict with the
provisions of this Stipulated B5P” (1. T 101 ot 35) (enphesis added). The Cormandssion
clarifies that this waiver applies only 10 rules in effect on the date of @5 second opinlon
and order. Similarly, customers that seck exemption from Rider DSE must doso ina
manner consistent with any rules adopted by the Corranission pursuant to Section 4928.66,
Revised Cods. : :

Moreover, the stipulation, 28 supplemented, contains a number of exdusions from
the caleulation of e relum on equity for the SEET (- Bu. 101 st 1718). Although the
Commission will convene & workshop of inferested parties o discuss te implementation
of the SEET, with respect to FirstEnergy, this woekshop will address thoss sepects of the
SEET which are not specifically discussed in the stipulation, a5 supplemented.

4855 )

In addition, the Commission notes that the BEEPD pe  to be crented under the
stipulation, as supplemented, provides for the use of independent third-party
administrators both to implement proposed programs and o review whether such
programs achieved the desized impact and savings (Jt. Bx, 301 2t 23-27). The Comumission
clarifies that the same third-party adodnistrator shall not be used w both mplement 2
proposed program ard o review whether such progrem achieved the desired impact and
savings.
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Purther, the Comenission notes that the stipulation, s supplemented, provides that
the Compandes may elect to secwities any generetion-related and dsirution. related
deferrals ard carrying charges provided that such securitization hue lower future costs for
customers 25 compared to a deferral with carrying charges a5 provided n Section A6, of
the stipulation, as supplemented (b Bx. 101 at 32). The Commission clarifies thet the
Compardes will be required to provide 2 demonstration of such costsavingg prior is the
imnplementation of the seruritization option.

Finally, we wish to emphasize owr desive that this competitive bidding process
proceeds 1o & successful conelusion securing the Compandes” POLE supply reguirements,
Howevez, the Commission will review the resulls of the auction and, within 48 hows of
the conclusion of the auction, exiuding weekends and holidays, the Commission may
reject the results if, following a report by the independent bid muanager or the
Commission’s sucdon moritor, the Commnission finds that the suction viclated the
compeditive bidding process rules in such 2 manner a8 to invalidete the aucton or that the
resylts are inconsistent with the Commrission’s statutory obligstions.

With these cdarifications, the Conwndssion finds that the stipulation, a3
supplemented, doss not vielate any imporiant regulatory principles or practices.

However, the Conundssion must slso consider the applicable statutory test for
approval of an B8P a5 part of our review of whether the stipulation, 28 supplemented
comforms with Imporient regulstory principles.  Bection 492814301}, Reviesd Code,
provides that the Comnmnission should approve, or modify and epprove, an apphivation for
an BSP if it finds that the BSP, including its pricing and all other terms and conditions,
including any deferrals and any future recovery of deferrals, is more fzvizable in the
aggregate as compared 0 the expected resulis that would otherwiss apply under Section
4928142, Revised Code. The record of these proceedings demonstrates thet the Stipulated
BEP iz, in fact, more favorable in the aggregate than the swperted results under Section
4928142, Revised Code.

Under the BSF contained in the stipulstion, ss supplemented, the rates o be
charged customers will be established through a CBP; therefore, the rates in the BSP will
be equivalent to the resuls which would be oblained by Flrstrergy under Section
4928142, Revised Code {Co. Bx, 105 a1 10, 11). However, FirstEnergy witness Blank and
Stalf witness Cahaan both testified thet the additional benefits contained in the stipulation,
as supplemented, makes the BSF more favorable in the aggregate s the expected resulis
under Saction 4928.142, Revised Code {Co. Bx. 105 2t 11-13; Btaff Bx. 103 at 2.8}

FirstEnergy wimess Blank notes that an MRO would be girictly limited o 2
determinstion of the 880 prices and would not provide any additional beneffts o
comsumers. On the other hand, the E5P condained in the stipulation, as supplemented
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containg addiional quantitative advantages for consumers. Mr. Blank testified that his
analysis shows these benefits to be nearly 5100 million ¥ no deferrals ave authorized by the
Comunission and over $160 million if the Comenission authorizes the mweodmum deferrale
contained in the stipulation (Co, Bx. 105 at 11-1%; Blank Attachment 1), In addition, Mr.
Blank testified that the FSP preserves the ability of FiretEnergy & enter into 2 subseguent
BSP in the future, which would not be permitted under Section 4928.143(F), Revised Code,
i the Commission approved an MRO for the Companies {Co. Bx. 105 at 12-13),

Staff witness Cahaan testified that the BSP is superior to an MRO because the BSP
provides 2 net berefit to customers of nearly $100 million (Staff Ex. 103 2t 3-5). Purther,
Wir. Cahaan also nobes that the ESP preserves the option of establishing an PSP in the
future, which would not be an option under an MRO (id. at 5-6).

Therefore, besed upon the evidence in the record in these procesdings
Comumission finds that the B3P, including its pricing and all other terms and wnditi&m,
including any deferrals and any future recovery of deferrals, is more favorsble in the
aggregate as compared 1o the expected results that would otherwise apply under Section
4928.142, Revised Code. Accordingly, we find thet the stpulation, ss supplemented,
should be adopted,

Finally the Commission notes that the Commission Is commitied o making the
upcoming CBP a success. We will need a large number of suppliers and & large guaniity
of power offered to achieve this. Thevefore, it o of grestest importance that the
procurement be designad in such a way 25 to attract as many bidders as pasmbl& The CBP
design has several features which we believe will be enticing o bidders,

{8} The CBP features a transparent product definition which
allows bidders to accurately price thelr product. The full
requirements sexvice being sought in the CBP is femiliar o
bidders in that it is solicited in other jurisdictions such as New
Jersay, Delaware, Maryland and Penngylvania.

{t)  The CBP featuves a faiy and transparent process for submitting
and evaluating bids. All bidders will be informed of a dingle
price for the product and then have an opportunity to offer o
serve a number of “tranches” at that price,

{c} Bids will be judged sclely on the besis of price, with the
suppliers offering the lowest-cost su?pﬁy bemg declaved the
winners, There will be no subjective "non-price” evaluation.
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{d} To enable the “price only” evalustion all bidders will sign the
same supply contract with the seme beems and conditions,
including credit requirements.

() The total supply being sought B extremely lage
approximately 13,500 Megawatts of Peak Load mvust be served.

{fi, The process will be monitored for openness, falrness,
transparercy and competitivensss by the Coomnission’s
independent mondtor, Boston Pacific Compeny, Inc., a5 well as
by the auciion mavager, CRA Infernational.

An additional protection for suppliers and rstepayers in this CBP are the
association rules that each bidder must abide by. These rules will prevent collusion by
forcing bidders to declare any bidding consortiums that they may form. In addition, we
balieve that the implementation of the CBP rules by the independent sucion mansger
st prevent participants from circumventing these rules by selling the full reguirements
product to other participants for the express purpose of providing supply In this CBP.

In sum, the Commission s comnmitted to having an open, falr, transparent and
competitive solicitation which ativacts a large number of qualified bidders and, therefore,
asgures the best deal possible for ratepayers.

{1} The Companies are public uilitdes as defined in Secon
4905.02, Revised Code, and, as such, are subject to the
 Jurisdiction of this Comwndssion.

(& Onjuly 31, 2008, FirstBnergy filed an application for sn 850 in
sccordance with Section 4928.141, Revised Code.

{3} On December 19, 2008, the Comenission iasued sn opinion and
order that approved FirstEnergy's proposed ESP with ceriain
modifications, Subaequenﬂy, FirsiBnergy withdrew lis
application.

(4 On January 9, 2009, FirstBnergy filed an application in the
FiystEnergy Rider FUEL Case requesting approval of Rider FURL
for the time period of Jameary 1, 2008, theough March 31, 2009

®  On Jenuary 14, 2009, the Commission issued a finding and
order in the FirstEnergy Rider FUEL Csse suthorizing
FirstEnergy to implernent Rider PUEL vl March 31, 2009,
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The following partizs have been granted intervention in the
FirstEnergy ESP Case and the FirstEnergy Rider FUEL Case: OBG;
OCC; Kroger; OBC, BU-Chiss OPAE Nucon NOAG
Constellaion; Domindony 0FA; Citizeny’ Coslitfony NRDC;
Sierra Club; NEMS; Integrys Direct Energy; Aloor; OMA;
NextBra; Cleveland: NOPECG OFBF, AWHA/WOW/OAR
Citizen F@W, Crnnisouwres; Materisl Sclences; OB, 08
MSCG; Comemescial Group; DASBO/OSBA/BASA; AICUG;
Paria; m@i ?Eﬁ,

On February 19, 2009 FirstBoergy filed an acnended
applicetion In the FirgdEnergy ESP Care, with an attached
Stipulated B3P, The stipulation was also flled in the FrstEnergy
Rider FUEL Cage,

The hearing on the interim provisions of the stipulstion
cornmenced on Februsry 25, 2008, At the hearing, the attomey
examiner coneciideted the FirstEnergy ESP Cose and the
FirstEnergy Rider FUEL Case, and the parties submitted a
supplemental stipulation.

The supplemenial stipulation was signed by CEL TE, OF, Staff,
O0C, EU-Ohie, 0BG, OHA, OPAE, Akron, 0BC, Nucor,
Cleveland, COSE, Material Sclences, OMA, Xroger, OEC,
NOPEC, NOACL, Citzens’ Coalition, Lucss County, FES
AICUG, NRDC, Sierra Club, diy of Toledo, MNextBra, MBOG,
QASBO/OSBA/BASA, Commerclal  Group,  Parma,
AWEAfWOW/OAE, and Citizen Fower. On Mazch 3, 2009,
Direct Erergy and Integrys filed a letter stating that they will
not oppose the spulstion, as supplementad,

By itz second finding and order issued March 4, 2008, in these
cases, the Commission found Hhat the limited term ESP
contained in the interim provisions of the stipulation, as
supplemented, is reasonable and should be adopted.

The evidentiary hearing addressing the remaining provisions
of the stipulation, as supplemented, was held on March 11,
2008,

The Companies” application in the FirstEnergy ESP Case was
filed pursuant to Section 4928.143, Revised Code, which
authorizes the glectric wiflites o fle an B5P as their 880,
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(13} The Commission finds that the stipulation, a5 supplemented,
meeis the three oriterin for adoption of stipulations, is
mwm’bie, and should, therefore, be adopied.

{(i4) The proposed Stipulsted EBP, including its pricing and =i
other termos and conditions, including deferrels and future
recovery of deferrals, is more favorsble in the agpregate as
compared to the expected results that would otherwise apply
under Section 4928.142, Revised Code.

ORDER:
. It is, therefore,

CRDERED, That the stipulstion, az supplemented, be adopted and approved. Itis,
further,

CORDERED, That the Compardes be authorized to file in final form four complete,
printed coples of tariffs conslistent with this second opinion and order, and to cancel and
withdraw their superseded tariffs. The Companies shall file one copy in this case docket
and one copy in its TRF docket (or reay make such filing electronically, as directed in Case
No. 06-900-AU-WVR)., The remaining two copies shall be deﬁz@a@ad fow distribution
the Rates and Tariffs, Energy, and Water Division of the Commisgion’s Uhtilitles
Department, It is, further,

CRDERED, That the effective date of the new tariiis shall be 3 date not earlier than
April 1, 2008, or the date upon which four complete, printed copies of finsl terifls are filed
with the Commission, whichever date is lster. The new tamffs shall be effective for
services rendered on or after such effective dete, Tt is, further,

ORDERED, That the Companies shell notify thelr custome
approved by this second opindon and order, 25 described hersin. Itis, ﬁxzﬁaﬁm
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ORDERED, That 2 copy of this second opinion and order be served on oll parties of

record.

THE PUBLIC UTTLITIES COMMISSION OF OHIO

Cheryl L. Roberto

CMIP/GAPf vem

Entered in the Journal
MAR 2 5 2008

Kened |, Jenkins
Secretary
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In the Matter of the Application of Ohle
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Edison Company for Authority to Establish
2 Btandard Service Offer Pursuant o
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in the Matter of the Application of Obdo
Edisom Company, The Cleveland Bleciric
Bhomineting Company, and The Toledo
Edisom Company for Approvel of Bider
FUEL and Related Accounting Authority,

Cage Nos. 18-20-BL-ATA
09-22-FL-AEM
09.23-FL-AAM

Booo® ook Nooo® Nowar® Nanant® “ngoe? Trooe’ Neuo Do Beyaf” Mgt Noped®

s b SIS E’y}
virtually alf} partm n Fmtﬁmrgfa 5P case, the Camnusmm is now confeonted with the
challenge of dechding a difficult issue. Having very Hitle experience in the competitive bid
process, we aze neverthelses guestioning the efficary of the application of a cap on the
amount s single supplier can bd upon and acquire. Does & load cap make sense a5 some
would argue? Would the absence of a load cap skew the outeome of the auction? Having
spent hour upon hour contemplating the issue, we can say uneguivocally thet we really
have no idea.

The bottom line should be a process that brings the lowest prices to customers, B
zeemns that such a price would be direcy refated to the number of pacticipents that bid
into the austion. On the one hand,xtmnbearg&ed%ha%aimdmpmmﬂ&aﬁmmm
auction is serious about moving forward in a vigorous fashion. On the other band, B
might be argued thet the bidders are sufficiently knowledgeable that an equal mumber will
show up no mater the load cap. In other words, i there are a significant number of
participants in the process, then the load cap really should not matter.

What we do know is that we heve & stipulation In frand of us that was signed by
significant number of entities. COre would have to believe that the majority of these
knowledgeable parties understood the provision that speake o the lack of 2 limitation on
the load that can be bid upon by any one bidder, It should be obvious that the signatories
negotisted something of valus for agreeing to settle this case, and dearly, what they
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received was more valuable to them than what they perceived o be the outcome of an
auction with or without a load cap.

- The overarching issue here i that sach and every one of the sigratories will be
impacted by the competitive bid, yet each agreed to sign on with the understanding that,
pethaps ltke me & is excegﬁmﬂy difficult o dissect this auction, Given this
intontrovertible conchasion, there Is virtually no one Ieft to “protect” by modifying
Stipulation, because elther individually or by counsel, all implicitly agreed to the auction
terms as presented.

As a fAnal mabber, web&ﬁevethatwamwsmakfmaﬂ@fmmﬁ&gmm
expmssmg as ardently s p@@&bﬁe our desire for a dynamic auction. This requires many
irserious bidders, and we will do all in ouwr power to assure that i aray parly
ms the sincexily s:.sf our intert, we stand pz'eyﬁxed & address all c@nﬁ&m&
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FUEL and Related Accounting Authority.
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AL parties, induding FMW, are i be appleuded for working topether o
reach & stipulated agreement. Tt i clesr thet considersble time and effort has been
invested by the signatory parties. The concept of hi@ndmg E mmzmﬁmw bid process
(CBP) into an dectric amunty plan (ESF) standard service offer pussuart
4928143, Revised Code, is & crestive solution o the seemingly zmmc%able walerna
created when a public utility, operating fully within iis statutory authority, may re]eat %
unanimous decision of the regulatory Commlssion vested with the power and jurisdiction
o supervise and regulate it Section 43281432 e), Revised Code.

While the Comenizsion gives substandal weight to stipulations, i is well established
that, “a stipulation entered by the parties..is merely a recommendation made m *5'1&
commission and 8 in no sense lepally binding upon the commission. The commission
may teke the stipulstion ints consideration, but must determine what s ;ust and
rezsonable from the evidence presented af the hewsring” Consoners” Counsel v, Pub, UL
Comm, (1992}, 64 OUhlo $3d 123, 592 NEZd 1370. When parties ere capabls,
knowledgeable and stand equal before the Comumission, 2 stipulstion is a valuable
indicator of the parties’ geners] satisfacion that the loingy recommended result will mest
private or collective needs. 1t s not 2 substitute, however, for the memmm % fudgment
as to the public interest. The Commission is obligated to exercise independent judgment
vased on the statutes that it has been entrusted to implement, the record before B, and 2
specialized expertise and discretion. Monongahels Power Co. v, Pub. UL, Comn, (204), 104
Ohio 5,34 371, B0 MNB.24 921,
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in the case of an FSP, the balance of power created by an electric diskzibution
uiility’s aumczr*tjr to withdraw 2 Convnissioremodified and approved plan creates 2
dynarmic that is bmpessitle to z@m@ i have no reservation that the parties wre indesd
capable and knowledgeable but, because of the utilitys abmty to withdraw, the remaining
parties ceriainly do not possess egual bergeining power In an B5P ecdon before e
Commnission. The Comonission mwst corsider whether an agreed-upon stipulation erising
under an B3P represents what the parties wuly view to be in thelr best Interest ~ or simply
the best that they can hope to achieve when one party has the singular authority 10 ra;ed
aot only any and sl modifications proffered by the other parties but the Comnlasdon’
independert judgment as w0 what is just and ressonable. In light of the Conmnission’s
fundarnental lack of authority in the context of an ESP application to serve a5 the binding
arbiter of what s ressonable, o perty’s willingness to agres with an dectric disiribution
utiiity application can not be afforded the seme welght due as when an sgresment arises
within the contet of vther regulatory ameworks. As such, the Commission must review
carefully afl terms and conditions of this stipulation,

Pursuant o Chapter 4928, Revised Code, Competitive Retail Blectric Bervice, it s
the policy of this state {0 ensure the avallability to coveumens of ressonebly priced refail
glectric seyvice, enwourage markel acoess for costeffective supply-side retall electric
service, ensure diversity of eleciricity supplies and suppliers, ensure effective competition
in the provisices of veizil electric service by avpiding anticompetitive subsidies Howing
from & noncompetitive retall eeciric service 1o a competitive retil electric servics, md,
ensre retzil slectrie service corsumers protection against wnressonable sales practices
market deficiencies, and merket power., Sectors 4528.02({A) 100, (DLED, and (1), Revised
Code. Revised Code Section 4928.06(A) fmposes an affirmative obligetion to cazy out
these policies, ”... the public utilites commission shall ensure that the policy specified in
secton 452807 of the Hevized Code is effechusted” It I incumbent upon this
Comundssion, within the Emits of #s authority, to enwurs thet any eleciric serurity plan is
congistent with and advances the policies adopted In Revised Code Secon 492802 For
this resson, it is bnperstive that the Corumission assess the reasoneblenses of any CBP in
the context of these policies.

In this case, the Commnigsion must consider whether there are essential feamma @f 2
competitive procurennent process that are needed to promote reascnable prices, encourege
market access, ensure a diversity of suppliers, enhance competition, and protect a@m&t
market power but that bave not been adopted within the mpuﬁaﬁ@n, § believe that & bid
load cap is fust such an esserdial featire. 4 load cap Bmils the ruunber or percentage of
tranches that any one bidder can bid on and win, FrstBnergy withesses Bradley A, Miller
and Dean W, Stathds both testified that 2 Ipad cap facilitetes diversity of suppliers {Co. Bx,
102 13; Co. Bx. 101 at 15} In the only two prior actions that this Convmdssion has teken o
spprove a competitive bid process for the purchese of retsll eectric supply using s

descending dock euction, the Comemission has mandated & load cap. In so nding, the
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Comanission found that a CBP should include at least two winning bidders because it
serves o spread the risk and creates & move compettiive postauction market. In ﬁiﬁe Matﬁ’e?
of the Applicstion of Ohio Edison Company, The Clevelond Elecivic Hlunrinating Compen
The Toledo Edison Compuny for Approvel of a Competitive Bid Process to Bid Out %W
Electric Load, Case No. 04-137L-FL-ATA (October 6, 204, ot fmdmg 15) {Fm Emmgy %
1371y In He Matter of Bhe Application of Ohic Edison Company, {leoelan
Hurminating Company arud The Taledo Edison Compan ﬁf.ﬁwmm’% @f’ @ C’@mﬁm Ezd Pmmm
Jor Reteil Electric Lond, Case No, 3&%%&?& January 25, 2006, ot Brading 12} {First
Energy 05-946)1

Additionaily, the record in this matter establishes that New Jersey has 2 successhsl
history of purchasing refail electric servics using a dﬂ&a:endmg clock sucon. In fact
witnesses could identify no jurisdiction, other than New Jemsey, currently competitively
procuring electricity using a descending clock suction. In E:kg M.a%zr gf the Apgzﬁm&m af
Ohin Edison Company, The Cleveland Electric Tiunsnating Compa
Compemy for Approval of @ Markst Rate Offer o Conduct a ﬂ@maeﬁzm Bidding Process for
Standard Service Offer Electric Generstion Sﬁppiyy Accounting Modifications Associated with
Reconcilintion Mechaniem, and Toriffs for Generation Servive, Case No, 08-936-EL-880 (Tr. ] at
27, 4243, 7273 Tr. IV at 22, 91). New Jersey implemenis bid load caps on b@th a
statewide basis and for each electric distribulbion utliity. In 8w Malfer of the Frovis
Basic Generation Service For the Period Beginning June 1, 2009, Energy, Decidion and Qrder
Mo, ERIB0S0310, Mew Jezsey Board of Public Utilities January 20, 2@@9} in the past, this
Commission has considered the MNew Jetsey process in esteblishing competitive
procurement standards for mfml gleciric supply here in Oho. rwtﬁmrgy 04-1371 at
finding 20,

No reason was offered in the vecord of this matter o support v&ry‘ing from past
Comrission practice in mandating 2 bWd load cap. I s difficult to conceive of any
legitimate reasem for an electric distribution company, or for that matter any perty to this
case, to object to a bid load cap in the CBP. The uncontroverted evidencs inulicates that o
lvad cap will support competition, facilitate diversity of suppliers, mitigate the risk froma
supplier's fallure to perform, and protect consummers from the exercise of market power,
For all of these ressong, a bid load cap should be induded in the CBP sdopted within this
veder, Therefore, while [ concur with the rémainder of the stipulation and the majority
opinion, in the absence of a load cap, I dissent from the majority fnding that the
stipuistion is reasonable,

?  FirstBnergy, on i2 own sccord, slec fncladed & seventy-five percent bid foad cap in the request for
pmpmﬁprmmmtpmmwﬁﬁmwgmm;wmmﬁmmmfw&ﬁm%gimmg
Jarmary 4, 2009, and ending May 31, 2009, The resulis of that RFP, which ars coxvendly confidential,
suggest thal, had Firstinergy used the process at isue in the stipulited CBP, fhe vesulting purchase
price would have been higher,
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Having concluded that 2 bid Joad cap is necessary, [ turn next to determi ing the
appropriate bid cap level. The Conumission hes previously faposed a bid load m? of
sixty-five percent in CBPs infended to test the valve of & negotiatad vate stabilization plar,
First Energy 41371 at Finding 15; Pirst Energy 05-946 at Finding 12. New Jersey imposes 2
bid Ioad cap of apprmnamy thirty-five percert platewide and Bty percent for each
dmmﬂuhon cczmpany in ity CBP w gzxmum eiecmcﬁy 1’-’;%5 BGS—-FP Awﬁm Rules at

L . v ARTS ot ”;;
pu:mhase of the; mﬁ E%dfﬁ f@r tﬁm dzsm”ﬁmﬁm COBpATEes, WMS:@;I m m"nmkim BETVE &
vast region of the State of Ohdo. Based npon the record of this case, the laws we are
entrusted to implement, and the sxperience both here in Ohio and in New Jersey, the CBP
should have a bid load cap of fifty percent.

Bven ag I urge this result, however, 1 am mindful that such 8 modification would
enable FirstEnergy to once again refect a modified B5P.

) f.’;?mryi L. Roberin

Entered in the Journal
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BHFORE

THE PUBLIC UTILITIES COMMIES]

In the Matter of the Application of Obio
Edison Company, The Cleveland Blectric
[urninating Company, and The Toledo
Edisen Company for Authority to stablish
& Standard Service Offer Pursuant to
Bection 4528.145%, Revised Code, inthe
Porm of an Electric Security Plan.

Cage No. 08-935-BL-880

In the Matter of the Application of Ohio
Edison Company, The Cleveland Hlectric
Hurrinating Company, and The Toledo
RBdison Company for Approval of Rides
FULL and Related Accounting Authority.

{ase Mos, 09-21-BL-ATA
09-22-81- 450
03-23-El-AAM

)
)
)
)
)
)
)
)
)
)
)
)

testBnerey C@mpmes mﬁnémw & nmdzﬁﬁd elecivic security
plan (BSP) that provided = fai reslt fﬁr the Compan
unanimousty approved by this Commissd
option o withdraw created mmm&y Em’ consurrers seeking o wmnage thelr energy
costs and placed businesses st risk in an already difficult economic envivorunent, This
lack of slignment between the Companies’ intevests and the interssts of the customers
they serve has limited the svallzble options for setting Standard Service Offer (5509
prices.t

The use of a competitive bidding process (CBP) in an 5P under Section 4726.143,
Reviped Code, will create a pericd of rafe stability and certalnty W consumers, while
providing an opporhunity to resolve other key issues. Al parties, including

FirstEnergy, are o be applauded for working together o reach this spreement. The

i In&memﬁ&mﬁompmfwmymmmnntmsﬁﬂmaﬁhmmgmwppﬁm%ﬁw
vompetitive bidding process m&%mzaﬁmﬁm%&ﬁwahem&ﬁwmy%fmﬁwm@mmzdy
heavily on Midwest B0 snergy #d ancilory service marhets where fhare & active maresdt
monitoring and mitigation. The Commission has ademuste muhanioms within Setime 498361,
4928143, and 4328944 of the Revised Code bo tmarege ary price volatiity Set might reselh from
mzdmmafwgymmxﬁﬂarymwﬂmhﬁdw%%mkemmdmshar&«mmgm@,y
pumhmmdﬁaemmﬂwmpmﬁ%mappﬁhmﬁty%mmmh&am&m
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Comrission appreciates the tme and effort that has been invested by the signatory
partics,

While the Commission gives substanitial W&ight i ghpulaﬁm revommmending
what the parties believe to be an appropriste resolution, it is well e&mbﬁsh@d ﬁm&, a
stipulation entered into by the parties ... is merely a recommendation made to the
cormmission and is in 0o sense legally binding upon the corprdesion. The commission
may take the stipulation into consideration, but must defermine whet iz just and
reasonable from the evidence presended at the hearing.” Consumers' Counssl v. Pub, L,
Comus. {1992}, 64 Ohio 5534 123, 592 N.B.24 1370 {eltiryg: Daffo. Pub. LiGL Camm. (EQ?E}, :
56 Ohin 5t.2d 367, 379, 10 O.0.Ad 493, 498, 384 NE2d 264, 273). The Cooneriasi
obligated o exercise independent fudgmant based on the stetuies thet it h@s been
entrusted to zmplm&nt the record before i, and its specialized expertise?

The ability of an dectric distribution nility to withdraw a Commission-modified
and approved BSF and the Compendes” prior withdrawsl from an appmved plagn in ﬂms
case need to be taken into account when consldering the weight 4o be gw—exz ool ﬂm
stipadation. The Commission must evaluate whether the stipulation represents
balanced and appropriate resclution of the issuss.

it iz the policy of this state to ensure the availability to consumers of ressonab

priced reteil cleckric service, encourage market access for costeffective sup_g‘z’y«-&ide
retail electric service, emsure diversity of elechricity supplies and suppliers, ersure
effective competition in the provision of retall electric service, and ensurs retall deciric
service consumers protection ageinet urwessonable sales practices, market deficiencies,
and market power. Sections 4528.02(4), (), (D), (), and (0, Revised Code, Sectimm
45064}, Revised Code, imposes an affirmative obligation on the Commission o
“...shall ersure that the policy specified in section 492802 of the Revised Code i
effectuated.” Zee also Elyria Foundry Co. v Pub, L)L Conun, (2007}, 114 Ohio 5134 305,
The Comunission must ensure that the Compendes” dectric security plan effectuntes the
palicies adopted in Section 4928.02, Revised Code.

In this case, the Comumission had to consider whether there sve cssentia! features
of a forward competitive procurement that are needed o achieve 2 reasonable price,
entourage market access, ensure & diversity of suppliers, enhance competition, and
protect against market power but that have not beens adopted within the stipulation. In
our view, a load cap Is an essential festure of a forward competitive procurement for
these companies, given that they have untl recently been served by a single large

2 The Ohio Supmme Court “has corsistently found & proper o defer to Hhe comuns

RARyts

L ﬁgud
matters that require the comminsdon @ apply its specislized wopertiss and discretion.” Mmgaka!a

Fomper Co. v, Pub, LA, Comm. (20068), 104 Ulkdo 5184 571, 820 ML.E.24 921,
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incumbent supplier® And, it wounld have been preferable to modify the stipulation to
provide for 2 load cap,

A Joad cap limits the rumber cr percentage of tranches that any one bidder can
win. Effective competition depends upon having a diversity of suppliers independently
competing {0 serve the POLE load. However, to the extent that polential suppliers
perceive that an incumbent's structural advantages could prevent then froen winning
load, additional suppliers may be less Hkely to participate. A luad cop ensnres that
there will be multiple wirmers and encoursges additiona! pacticipation and
competition. Firstinergy witnesses Bradiey A. Miller and Dean W. Stathis hoth teetified
that # load cap faciiitates diversity of supplers {Co. Bx. 101 2t 15 Co. Bx. 10242 133 In
the only two prior instances in which this Commission has approved 2 competitive Bid -
process for the puschase of retell dectric supply wsing a descending cock auction, the
Commission Imposed 2 load cap. In so suling the Commission found thet a CBP
should include at least two winning bidders because 1t serves 90 diversify risk and
create a more comnpetitive mezket. In the Matter of the Application of Obip Edison
Connpanyy, The Cleveland Electyic Hhoninating Company and The Tolzds Edizon Congany for
Approval of & Competitive Bid Prowss to Bid Out Their Refol] Electric Losd, Case No. 04
1371-EL-ATA (October 6, 2004, ot Snding 15% In e Matler of S Application of Uhio
Edison Company, The Clevelond Eleciric Wuminating Compamy and The Tolede Ediwon
Company for Approvel of g Competitive Bid Peocess for Retail Elsctvic Load, Case No, (5336
EL-ATA (January 25, 2006, ot Bnding 1232 The auction mecdunisn proposed in the
Stipulation ollows many of the features of the New Jersey descending dock anciion.
However, New Jersey has continued o use load caps on both a statewide basls and for
each electrls distribution utility, I S Matier of the Provision of Basic Gerevation Seroive
For the Feriod Beginning June 1, 2008, Boergy, Decision and Order Mo, BROEDS

Yersey Board of Pulbdic Utllities (Janusry 20, 2009}, No compelling reason has been
presented in this case w0 vary from the past Commisslon practice of using 2 Joad cap.

The relevant provisions of the stipulation are, “... the bidding provess will not be
subject to 2 load cap. The Companies’ competitive efilizte, FirstBrergy Solutions
Corp., may participate without Bendtation.” (% Bx. 100 at ) The conjunchon of these

3 In the Companies shorbterm procursment for Tanwary Suough Warch 2008, altheugh 11 potertisl
suppliers mithylly expressed indwest, only 4 supplisss submitied gualifviog offers, snd the
procuresent wes undessubscribed due b adsgusie perticipation fom abermative supplisns, Wik
we anticipsie greater participation in s suction, given the Jonger Sme avellable to supplien to
evaluate the procurement, prior Umited pariicipation underscotes the need to encourage wultiple
suppliers 4o payticipate. . The Commission slso is sware that qusstions relating to the definition of She
retevant whilsssle market and whether Firetfirergy’s generation effiliste mn sercse mardket power
o rsise prices above competitive kevels sre curzently pending before the Peders! Ensegy Regulatory
Commission in FERC Docket Ne. FRO1-1403.-005,

4 PistHnergy, on its own accord, icinded s seventy-five percent bid Joad cap in B Tespeent for
proposal procurement process that B used o purchase power in this matier for the b beglnning
Jarmary 4, 209, and ending May 31, %02,
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terms might be seen by potential suppliers s signaling & desire by the Companies o
discourage the participation of noneaffifiated suppliers. Any such signaling s anti-
competitive and would be a viclation of the deciric uillities” obligation o not edend
any undue praference or advmtage to an affiliate. Secton 4928.17(A3), Revised Cods.
The Comenission today is sending the opposite gignal @ potential bidders. The
Commission Is commitied to the success of this competitive bidding process and will
reed o large number of suppliers and s large quantity of power offered & acideve this
objective. Therefore, it is of great importance that the procurement be designed as o
attract a8 many bidders as possibile.

The Comnission has previously imposed a load cap of sixty-five peroent. To
clearly indicate to potential bidders thet the Comanission s secking the broadest
pussible participation, we would have retained such a load cap for this auction.

The Comission is obligated ® ensuve the avallabllity to consumers of
reasonably priced reteil dectric service. Robust competition in this auction s essendial
o achieving that o‘bj@cﬁw There we pending guestions regarding whether
Pirsttinergy's gensration affiliate can exercise market power within the relevant market.
The Comenission expects the Auction Maneger and the Commission’s consultant ¢
closely monitor bidding behavier of FirstEnergy Solutiong Corporation.  And, most .
importantly, we wart to encowrage the broadest possible participution in the suction
such that no individual supplier can set prices sbove competitive levels,

Although we are conoerned that the lack of 2 lvad cap could be misconsbued
and might lead bidders to limit thelr participation, we concur in the result penmitting
the auction fo proceed. The breadth amd depth of participation, whether muihple
suppliers are successful in the auction, and the bidding behavior of Firetfrergy

Solutions will be relevant considesations in evaluaﬁng the avction resulls,

et A o - T alerie &, Lemnie

Erered in the Journal
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Caiculstion for Interest on Stay Bong

iCE ¢.7068%

Month Year Beginning Balance  Expense Adiustment  Inforest Oalouision  Ending Balance Cutnulative inferast
August 2013 8 3 {15,357,208) % {84.257) § {15.411.465) {84,357}
Sepiember 2013 3 (15,4‘%1‘465) & - $ {108,887} § (15,520,382} {183,154}
Cetober 2048 $ {15,520,382) § - g {109,867} § {15830,02%) (272,82}
MNovember 2042 3 (15,630,028 % - $ {110,442} § ({15.740.471) {383,283
December 243 5 {18,740.471) § - § (111,222} & {15,851,683) {484 488}
January 2014 $ {15,851,683) % -~ $ {112,008 5 (15.863.707) (805,483}
Fabruary 204§ {15.963,701} $ k3 (112,808 $  (16.075,501) {719,283}
March 2014 § {18,076,501) % - $ {313,587y § (18,180,087} {832,888)
Al 2014 § {16,190.097) ¢ . ¥ {114,388 § (15304.487) {847,289}
Way 2014 § {18,304,487) $ - $ {115,208) 3 (16418,704} {1.062.486}
June 2014 3 (18,418,704} § 3 {116.022) §  {18,835,726) {1,178,518)
July 214 3 {16,535,728) $ $ {118,841} 3 (18,852,587 {1.285,359}
August 2014 % (16,652,567 § - & {117,867} % {18,770,234) (1,413,028}
September 2014 % {16,770,234) § . 5 {118,488) § (18,888,733} {1.531.528)
October 2014 % {16,888,733) % - % {118,338} 3 (17.008.08% {1,850,881)
November 2014 § {17,008,088; § - § {120,178y & (17,128,248} {1,771,040)
December 2014 § {17.128,248} & ~ g {121,028y 8 {17.248,27%) {1.882.088)8
JBRRrY 2015 $ {17,248.2758} § - 3 (121,883} % (17,371,188 {2.013,85%)
February 2015 § {17,371,188} 8 - $ {122,748} §  {17,483,304) (2,138,698}
March 2015 § {17,483,804) § - 3 (123812) § (17817518} {2,280,308}
Aprii 2015 % (17 617 518} B - % (124488} B {17,742,001} 2,384,793}
QB 0.7086%

Mo Yesr Beginning Balance Expense Adiustment lslemst Colovlation  Ending Belence  Cumulative interest
August 2013 ¢ $ {18,903 11553 % {70,318 § (18973482 {70,318
Soplember 2013 § (19,973&62} $ ¥ (141,932} 8 (20,114,585 {211,480}
Cotober 013 % {20,114,585) 3 - $ {142,130} § {(20.256.725) £353,5808
MNovember 2013 § (30,258,725 3 - B {143,934) §  {20,389,858) {4458,714)
December 213 % {20,386,850) § B $ {144,148} §  (20.544.004) {640,858}
LJanuary 2014 & (20,544,004) § - ¥ {145.1684) § {20,689,188) {786,023)
February 24 3 {20,688,168) $ - $ {348,190) & (20,835358) {832,213}
March 2014 % (20,835,358 § - § {147.223) §  {20,982,580) {1.079.436}
Al 2014 3 {20,982 580) $ $ {148,283} § {21,130.843) (1,227,888}
May 2014 (21,130,843} % - 3 {145,391} $  {21.280,154} {1,377.008}
June 2014 3§ {21,280,154) % $ {160,368} & (21,430,519} {1,827,375)
Jasky 2014 $ {21,430,518) 3 - $ {151,428 § (21,581,847} {1.578,803)
Angguist 2014 § {21.581,847) 8 - & (162498} & {21.734,448) {1,831,301)
September 2014 § (21,734,448} 3 - $ {153,578y § (21.888,021) {1,884,878)
Oetober 2014 § {21,888,021 % ¥ {154.681) § {22.042582) {2,138,537)
Movemnber 2314 % (32,042,682} $ - $ {155,754} § (22,198.43%) {2,285,28%)
Decamber 2014 § (22,188,435 § - § (156.854) § {22,355.288) {2.452,145)
January 2015 3 {22385,289) § - $ {157,882} § (32813383 {2.610,107)
February 2018 3 (22,513,252} & . ki (168,079 ¢ (22,872,331) {2,785,188}
March 2015 8 {22872,331) $ - § {180,203} § {22,832,533) {2.828,388)
April 2018 § {22.832,533) & - $ {161,335y §  {22,993,888) §2,080,723)
TE .7088%

LM_s_s_r_a_tlg Year Seginning Belance Expense Adiusiment  Inlerest Caleulation  Ending Ralsnce Cumulative intersst
August 2013 8 ~ b3 {8.,102.444) % {28,828} § 18,931,870} {28,828}
Zeptember 23 8 8,131,070 § - $ {57454} § {8.188.524) (86,080}
Ctoabir 2013 8 {8,188,524; & - 3 (57,960 § (8,245,384} {143,840}
Movember N3 5 {8,248,384) § - 3 {58,288 % (8,304,853} {202,208}
December 2013 & (8.304,853) % - 3 {5a.681) $ 18,363,334 {260,880}
Jarary 20%4 3 {8.363,334) § . § {88,085} § {8,422 429} {319,985}
;Febmary 2014 ¢ {8,422.428) % . 3 59,513 § (8,481,942} {379,448}
Parch 24 ¢ {8.481942) § ~ % {89,833} & {8,541 875) {438,431}
Aprit 2614 ¢ {8.541,375) % - % {E0.387; § {8.602,232} 1485 758}
May 2014 § (8602232} & - & {80,783} % {B,683,016} {580,572}
Jung 2614 § (8,883,018) § - 3 51,213 § 8,724,228} (821,785)
July 2044 % (8,724.228) $ ~ § {61,845} % {8,785,874) {683,430}
Augusi 2014 % {8,785,874) % - 3 (82,081 § {8,847 958} {745,511)
September 2014 ¢ (8,847,955 % - 3 (82520; % {8,850,474) {808 031)
Cciober 014 § {8.910.474) % - 3 (62,881) % {8.973,438) {870,882)
Novermnber 2014 § {8,873,438; § - 3 {B3.408) & 9,338,842 {934,388}
December 2014 § {8,036,842) § - 3 {63,854) % 8,100,687} {998,253}
January P L 18,100,687} § 2 64,308} % {9,165 002} {1,062,558)
February 2015 % (3,185,002 % 3 {84,760} § §8,228,762) (1,127,318}
Rdarnh 2015 8 {8.228,762} $ $ 185,217} % {8,284 ,87%) {1,182,538}
April 2015 % (2,284,879 § 5 (55.678) § {9,360,658) §4,258,214)
§Total for Ohio Compenies August piE through Agril 20145 {6,?33,?33)5
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