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INTRODUCTION AND STATEMENT OF THE ISSUE FOR REVIEW

Distilled to its essence, this appeal presents the fundamental question of whether and

when due process will be afforded to the members of a class of affected stakeholders

adjoining an Ohio river or stream before they are subjected to new, binding, and frequently

very expensive, pollutant limits developed by Ohio EPA.

The process at issue is the federal Clean Water Act-driven development of a total

maximum daily load ("TMDL"), which is essentially a "pollution diet" developed for a "fat"

river or stream found to be impaired by excessive amounts of pollutants. The affected

stakeholders include: (1) all governmental, commercial, and industrial discharge permit

holders in the watershed, (2) all farmers and other non-point sources of pollution in the

watershed, (3) all owners/operators of storm sewer collection systems in the watershed, and

(4) all homeowners who own private sewage disposal systems in the watershed, determined to

be contributing to the obesity of the waterbody, and thus obligated to meet new standards

designed to "reduce their fat" and return the stream to a healthy condition. The question is

when, and in what manner, those stakeholders will be afforded meaningful review of the new

standards before being forced to expend substantial resources to comply with them.

In the case sub judice, Fairfield County is the affected stakeholder that took up the

laboring oar by challenging the TMDL developed by Ohio EPA, and approved by U.S. EPA,

for the Big Walnut Creek watershed, a watershed consisting of more than forty waterbodies.

When Ohio EPA imposed its new TMDL-derived pollution standards for Blacklick Creek in

the County's discharge permit, the County appealed the permit asserting, among other

arguments, that the data, methodology, assumptions, and policy choices involved in the

development of the TMDL were flawed, and that the new standards set forth in the TMDL



could not be imposed without first undergoing proper notice and comment rulemaking under

Ohio law. The lower tribunals disagreed with the County's several arguments. This Court

agreed to take up the issue pertaining to notice and comment rulemaking. I

As demonstrated below, Ohio EPA's development of binding standards for the Big

Walnut Creek watershed and Blacklick Creek clearly constitutes rulemaking under Ohio law,

and U.S. EPA and several other states (at least ten so far) that have addressed the issue agree.

Because Ohio EPA did not follow Ohio's requirements for rulemaking, the new standards are

null and void and unenforceable until the Agency complies with these requirements.

STATUTORY/REGULATORY FRAMEWORK

Under the federal Clean Water Act ("CWA" or "Act"), 33 U.S.C. 1251 et seq., states like

Ohio that have been delegated the authority to administer the Act must: (1) identify all

waterbodies that are incapable of achieving applicable water quality standards using just

technology-based effluent limits, (2) create a list of the "impaired" waterbodies for U.S. EPA's

approval, (3) prioritize the list for development of TMDLs designed to eliminate the causes of

impairment of each waterbody, (4) develop TMDLs and implementation plans for each

waterbody and submit the TMDLs to U.S. EPA for approval, (5) implement the approved

TMDLs pursuant to their state CWA programs, and (6) assess the effectiveness of each

implemented TMDL and adjust or modify it if needed. See 33 U.S.C. 1313(d)-(e); see also 40

C.F.R. 130.7 (same).

All TMDLs establish at least two sets of standards: (1) the maximum amount of

pollutants, including a margin of safety, that an impaired waterbody can assimilate and still

1 On November 18, 2013, Fairfield County moved the Court to reconsider its November 8 ruling
and take up two additional TMDL-related issues for appeal. If the Court decides to hear the two
additional issues, the County will file a supplement to this Merit Brief, or file an amended Merit
Brief, that addresses the two issues.
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achieve and maintain applicable water quality standards,2 and (ii) the allocation of a pollution

"diet" among all sources contributing to the impaired condition, designed to reduce pollutant

loadings below the allowable maximum. Ohio Adm. Code 3745-2-12; see also 40 C.F.R.

130.7(c) (same).

The development of a TMDL is a significant and scientifically-rigorous undertaking,

requiring, among other things, collecting and assessing voluminous chemical and biological

water quality data for the applicable waterbody, collecting and assessing data from potential

sources of the impairment(s), determining the maximum pollutant loading(s) the waterbody can

assimilate and still maintain applicable standards, determining and ranking the causes of

impairment(s), and developing an allocation or distribution of pollutant reductions among the

sources, designed to eliminate the impairment(s) and restore the waterbody. Id.; see also U.S.

EPA, Guidance for Water Quality-Based Decisions: The TMDL Process (April 1991),

http://water.epa.gov/scitech/datait/models/upload/1999_l 1_05 models_SASD0109.pdf

(accessed Dec. 28, 2013). Not surprisingly, the development of TMDLs is a lengthy process,

typically lasting two or more years for each impaired waterbody. See e.g. Ohio EPA, Overview

of the TMDL Project Process (Mar. 12, 2001),

http://epa.ohio.gov/portals/35/tmdl/integrated_process.pdf (accessed Dec. 28, 2013) (Ohio

EPA's timeline for developing TMDLs, showing an average of 18 months for data collection and

assessment, followed by an average of 12 months to develop the TMDL).

After a state completes a TMDL, it must be submitted to U.S. EPA for approval, which

2 Water quality standards consist of designated uses assigned to each waterbody (such as, for
example, recreation, drinking water, coldwater fisheries, etc.), numeric and/or narrative criteria
developed to protect the uses assigned to each waterbody, and an antidegradation policy that
ensures long term maintenance of the uses in waters performing better than applicable criteria.
See 40 C.F.R. 130.6; Ohio Adm. Code Chapter 3745-1.
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that Agency must do within 30 days of receipt. 33 U.S.C. 1313(d)(2). While the CWA does not

set forth U.S. EPA's review criteria, consistent with its limited time for review, U.S. FPA.'s

review is procedural, not substantive. See U.S. EPA, Guidelines for Reviewing TMDLs Under

Existing Regulations Issued in 1992 (March 6, 2012),

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/fina152002.cfm ( setting

procedural checklist) (accessed Dec. 28, 2013).

forth the

If U.S. EPA disapproves a state-drafted TMDL, or a state fails to develop a TMDL for a

listed impaired waterbody, U.S. EPA must develop a TMDL for the applicable waterbody. 33

U.S.C. 1313(d)(2). Once U.S. EPA approves or issues a TMDL for a waterbody, the applicable

state must implement it through the state's EPA-approved water quality management plan. 40

C.F.R. 130.6(c)(1) & 130.7(d)(2); see also Ohio Adm. Code 3745-2-12(G) & 3745-33-05(A)

(requiring that Ohio EPA issue permits with limits based upon approved TMDLs).

As of May 9, 2013, Ohio EPA had organized Ohio's impaired waterbodies and

watersheds into approximately 86 to-be-developed TMDLs, approximately one-third of which

have been completed, approved by U.S. EPA, with the applicable standards in some unspecified

stage of implementation; and the remaining two-thirds still in various stages of preliminary

assessment or development of applicable standards. See Ohio EPA, Ohio Total Maximum Daily

Load Program Process (May 9, 2013),

http://epa.ohio.gov/Portals/35/tmdl/TNML-status-May2Ol3.pdf (colored map of Ohio showing

the stage of TMDL development across the State) (accessed Dec. 28, 2013).

STATEMENT OF FACTS AND PROCEDURE OF THE CASE

A. The Tussing Road Wastewater Treatment Plant.

Fairfield County owns and operates the Tussing Road wastewater treatment plant (the

4



"WWTP") located along Blacklick Creek in Pickerington, Ohio. Board of Commissioners of

Fairfield County, Ohio v. Director of Environmental Protection, 10th Dist. App. Franklin No.

IIAP-508, 2013-Ohio-2106, ¶ 4 ("App. Op."). The WWTP treats wastewater before

discharging it to Blacklick Creek pursuant to a National Pollutant Discharge Elimination System

("NPDES") permit issued by Ohio EPA. Id. at ¶ 23.

B. The TMDL for the Big Walnut Creek Watershed.

In 2000, Ohio EPA began studying the water quality of the Big Walnut Creek watershed,

which includes Blacklick Creek. Id. at ¶ 14. The watershed contains more than forty

waterbodies. Joint Exhibit ("J.E.") 13 (TMDL) at pp. 16-22. After concluding that the

watershed was impaired, the Agency spent the next five years developing a TMDL to identify

and address the causes of impairment (the "TMDL"). Id. at ¶ 17. The TMDL (1) concluded that

nutrient enrichment due to elevated discharges of phosphorus was a primary cause of impairment

in the watershed,3 (2) set a maximum standard of 0.11 mg/l for phosphorus for the watershed and

its tributaries to achieve and maintain applicable water quality standards, (3) concluded that

numerous point and nonpoint sources were causing or contributing to the impairment, including

the County's WWTP,4 and (4) established an allocation of pollutant loadings to be distributed

among all of the alleged causes of the impairment, designed to reduce phosphorus discharges to

enable the 0.11 mg/l standard to be achieved. Id.

Based upon the 0.11 mg/l maximum standard set for phosphorus for the watershed, Ohio

EPA then developed a second standard, consisting of the phosphorus loading reductions that the

3 Other identified "priority" causes of impairment in the watershed were stream habitat
alterations, siltation, organic pollutant loadings, and pathogens. J.E. 13 (TMDL) at pp. 23-27.
4 Other sources identified in the TMDL as causing or contributing to the impairment were
farmers involved in crop production or raising livestock, owners of private home sewage
disposal systems, urban development, runoff from stormwater collection systems, and discharges
from other wastewater treatment plants. Id. at pp. 16-22, 50-51, and 62-69.
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sources of the impairment would have to meet to achieve the 0.11 mg/l standard. The portion of

the "allocation diet" assigned to the County's WWTP was a phosphorus discharge limit of 0.5

mg/l. App. Op. at ¶ 17. Ohio EPA submitted the TMDL to U.S. EPA in August 2005; less than

a month later, U.S. EPA approved it. Id.

C. Application of the TMDL Standards to the County's Treatment Plant.

On June 30, 2006, Ohio EPA issued a renewal NPDES permit for the County's WWTP.

Id. at ¶ 19. Included in the permit was a new 0.5 mg/1 phosphorus limit taken from the final

TMDL. Id. In order to meet the new limit, the WWTP would need to install over $5 million of

additional equipment. Id. at ¶ 39; see Hearing Transcript ("Tr.") v. III, p. 12; J.E. 30 at p. 13.

John Owen of Ohio EPA was responsible for developing the permit limits imposed in the

County's new permit. App. Op. at ¶ 24. Mr. Owen admitted that the sole reason he included a

phosphorus limit in the permit was because the limit was set forth in the Big Walnut Creek

TMDL. Id. Owen simply plugged the number into the permit. Id.; see also Tr., v. III, pp. 137-

41, 166. He did not conduct an independent analysis to evaluate whether a phosphorus limit was

warranted, and, if so, what the limit should be. App. Op. at ¶ 24; see Tr., v. III, p. 161.

Ohio EPA did not follow the requirements of Ohio's Administrative Procedures Act,

R.C. Chapter 119, and promulgate the new standards set forth in the TMDL before imposing

them in the County's NPDES permit. App. Op. at ¶ 76.

D. Appeal to the Environmental Review Appeals Commission.

Fairfield County timely appealed the issuance of the NPDES permit to the Environmental

Review Appeals Commission ("ERAC" or "the Commission"), setting forth multiple reasons

why the phosphorus discharge limitations were unlawful and unreasonable. Id. at ¶ 20. The

Commission conducted an evidentiary hearing in February 2009. Id.
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The evidence adduced at the hearing demonstrated that the only analysis of the

phosphorus limit was done by Ohio EPA employee Matt Fancher, who authored the portion of

the TMDL pertaining to Blacklick Creek in the vicinity of the County's WWTP. Id. at ¶¶ 21-22.

Long after the permit was initially prepared, he was asked to prepare a memorandum to address

Fairfield's County's objections to the phosphorous limits in the draft permit. Id.; see also J.E. 6;

Tr., v. III, p. 177-78. However, neither he nor Mr. Owen, nor anyone else at Ohio EPA,

evaluated the impact-or, more accurately, the lack thereof-of current or future discharges of

phosphorus from the WWTP on attainment of applicable biological standards for aquatic life.

App. Op. at ¶¶ 23-24; see Tr., v. III, p. 197. All of the expert testimony presented at the hearing,

including that of Ohio EPA's own witnesses, documented that Blacklick Creek is in attainment

of all aquatic life-based biological water quality standards downstream of the WWTP discharge.5

Tr., v. II, pp. 31-36, 121, 170-171; see also J.E. 17, p. 15.

Further, unrebutted testimony from the County's expert witnesses demonstrated the

absence of a scientific justification for the 0.5 mg/l phosphorus limit and that the WWTP was not

presently having, nor would in the future have, an adverse impact on water quality in Blacklick

Creek. Tr., v. I, p 142, v. II, pp. 75-76, v. IV, p. 147. Even the testimony of Robert Miltner,

Ohio EPA's own expert in water quality standards and aquatic biology, supported the testimony

given by Fairfield County's experts. Tr., v. II, pp. 166-171.

Mr. Fancher admitted that the standard set forth in the TMDL for the maximum

phosphorus loading that Blacklick Creek could assimilate and still maintain applicable water

quality standards was not a value developed as a promulgated water quality standard for the

5 Although the Big Walnut Creek TMDL found some sections of Blacklick Creek in non-
attainment (i.e., impaired), none of these sections was remotely close to the Tussing WWTP.
The TMDL did not attribute M area of non-attainment to discharges from the WWTP. Tr., v.
II, p. 24.
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Creek, but was instead a "target value" of 0.11 mg/l lifted from a technical guidance document

that Obio EPA issued in 1999. App. Op. at ¶ 23; see also J.E. 21; Tr., v. IV, p. 99. In

developing the TMDL, Mr. Fancher testified that he assumed that the concentration of

phosphorus in the Creek could not exceed the 0.11 mg/1 target value. App. Op. at ¶ 23.

Using the 0.11 mg/l target value as the maximum allowable concentration for phosphorus

in Blacklick Creek, Mr. Fancher then developed the second standard in the TMDL (the pollution

diet for the Creek) by performing alternative phosphorus loading allocations for point and

nonpoint source dischargers believed by Ohio EPA to be contributing to the impairment. Id. His

first allocation assumed that point sources like the County would all have to meet a 1.0 mg/l

phosphorus limit in their discharge permits, which resulted in a determination that all nonpoint

sources, such as farms, golf courses, and sources of urban runoff, would need to reduce their

discharge of phosphorus by 90% to avoid exceeding the 0.11 mg/l standard. Id. Concluding that

these numbers "just didn't add up," Mr. Fancher redid the allocation using a 0.5 mg/l phosphorus

limit for all point sources, including the County, which resulted in a determination that all

nonpoint sources would need to reduce their discharge of phosphorus by 80% to meet the 0.11

mg/l standard. Id. Mr. Fancher was unable to remember who recommended these allocations to

him, the basis for them, or why he did not run the allocation with other values. Id.; see Tr., IV,

pp. 104-105.

Despite the TMDL's serious deficiencies demonstrated at the hearing, the Commission

held that U.S. EPA's approval of the TMDL, standing alone, created a sufficient, valid, and

essentially unchallengeable, factual foundation for the phosphorus standards. See Board of

Commissioners of Fairfield County, Ohio v. Director of Environmental Protection, ERAC No.

235929, 2011 WL 1841913 (May 12, 2011).

8



E. Appeal to the Tenth District Court of Appeals.

Fairfield County appealed ERAC's decision to the Tenth District Court of Appeals, and

the Director cross-appealed. App. Op. at ¶ 41. In the portion of the decision relevant to the

Assignment of Error over which this Court has accepted jurisdiction, the Court of Appeals

affirmed the holding below that Fairfield County's NPDES permit lawfully imposed the 0.5 mg/l

phosphorus limit because the limit was derived from a "properly developed and federally

approved TMDL allocation." Id. at ¶ 76. Relying exclusively on Jackson County Environmental

Committee v. Schregardus, 95 Ohio App. 3d 527 (10th App. Dist. 1994), the Court of Appeals

concluded that the Director had not imposed an unpromulgated rule in the County's renewal

NPDES permit. Id. This appeal followed.

ARGUMENT

Fairfield Coun Ohio9s Pro osition of Lawa

A TMDL is a rule that must be promulgated in accordance with Ohio law before it can

be used as the basis for a NPDES permit limit.

As spiritual advice, marching to the beat of one's own drum may be sound. It is not,

however, sound jurisprudence. The Court of Appeals' decision that a TMDL is not a rule that

requires promulgation under R.C. Chapter 119 contradicts Ohio law, is inconsistent with the

precedent established by other states in their TMDL processes, and is also inconsistent with the

practice of U.S. EPA itself when it must step in to develop a TMDL.

A. The Big Walnut Creek Watershed TMDL Contains Binding Standards of Uniform
Application for More than Forty Waterbodies in the Big Walnut Creek Watershed

and for all Alleged Sources of the Impairment and Must Therefore be Promulgated

as Rules under R.C. Chapter 119 before the Standards can be Applied.

Rule promulgation is necessary "to permit a full and fair analysis of the impact and

validity of a proposed rule." Condee v. Lindley, 12 Ohio St. 3d 90, 93, 465 N.E. 2d 450 (1984).

9



Ohio's Administrative Procedures Act (the "APA"), R.C. Chapter 119, allows this analysis by

providing an opportunity for opponents of a proposed regulation to express 'their views as to the

wisdom of the proposal and to present evidence with respect to its legality. Northeast Ohio

Regional Sewer District v. Shank, 58 Ohio St. 3d 16, 24, 567 N.E. 2d 993 ( 1991) (citations

omitted). The failure of any agency to comply with such procedure invalidates the rule or

amendment adopted, or the rescission of the rule. R.C. 119.02.

Although R.C. 119.01(C) defines rule as "any rule, regulation, or standard having a

general and uniform operation, adopted, promulgated, and enforced by any agency under the

authority of the laws governing such agency...," this Court has interpreted the statute broadly,

holding that "[i]t is the effect of the [document], not how the [agency] chooses to characterize it,

that is important" in determining whether the document qualifies as a "rule." State ex rel.

Saunders v. Industrial Commission, 101 Ohio St. 3d 125, 2004-Ohio-339, 802 N.E. 2d 650, ¶ 26

(quoting Ohio Nurses Association, Inc. v. State Board of Nursing Education and Nurse

Registration, 44 Ohio St. 3d 73, 76, 540 N.E. 2d 1354 (1989)). "[T]he pivotal issue in

determining the effect of a document is whether it enlarges the scope of the rule or statute from

which it derives rather than simply interprets it." Id. at ¶ 27 (citing Ohio Nurses Association,

supra, at 76).

Perhaps the case most directly on point is Condee v. Lindley, supra, 12 Ohio St. 3d 90

(1984), which involved a longstanding policy by the Tax Commissioner that distinguished

property of electric companies that was "situsable" (having a fixed location) and non-situsable.

Id. at syllabus. The policy required the electric companies to report their situsable property at

seventy percent of its true taxable value, and allocate the remaining thirty percent of the value as

non-situsable property. Id. This "seventy-thirty" formula had not been adopted according to

10



R.C. Chapter 119. Id. at 91-92.

The Tax Commissioner argued that the policy was a valid administrative policy because

it fulfilled a statutory apportionment directive. The Court disagreed and held that satisfying a

statutory directive did not exempt the policy from the rulemaking requirements of R.C. Chapter

119. Because the policy consisted of a general apportionment that applied to individual utilities,

it was a requirement of general and uniform applicability and therefore a rule under the APA. Id.

at 92.

In Ohio Dental Hygienists Association v. Ohio State Dental Board, 21 Ohio St. 3d 21,

487 N.E. 2d 301 (1986), the Court likewise held that an advisory letter establishing which

orthodontic procedures could be delegated by a licensed dentist qualified as a rule, because it

established standards that expanded the scope of existing regulatory authority applicable to

dentists. Id. at 25 (citing R.C. 4715.39). Similarly, the Court held in Ohio Nurses Association,

Inc., supra, 44 Ohio St. 3d 73, that a position paper that described the authority of licensed

practical nurses to administer intravenous fluids was subject to the APA. Id. at 74-76. The

Court concluded that the paper qualified as a rule because it enlarged the scope of practice for

nurses, regulated nurses by requiring a post-licensure course of study, and had uniform

application to a class of people, i.e., licensed practical nurses in Ohio. Id. at 75-76.

The most comprehensive analysis of the rule-like properties of TMDLs is found in

Asarco Incorporated v. State of Idaho, 69 P. 3d, 139, 141 (Id. 2003), where the Supreme Court

of Idaho held that a TMDL established by the Idaho Division of Environmental Quality ("DEQ")

should have been subject to formal rulemaking under that state's administrative procedures act.

The case involved a challenge by several mining companies to the DEQ's use of an

unpromulgated TMDL for the Coeur d'Alene River Basin as the basis for lead, zinc, and
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cadmium limits. Although the DEQ had provided notice to interested parties and taken

testimony regarding the establishment of the TMDL, the DEQ conceded that it had not followed

the Idaho Administrative Procedures Act for rulemaking. The DEQ argued that a TMDL is "an

unenforceable planning tool analogous to a comprehensive plan; the TMDL does not prescribe a

new enforceable standard; and the TMDL does not have the force and effect of law." Id. at 142-

143. The Supreme Court of Idaho disagreed, and found that the TMDL constituted a rule. Id. at

143. It determined that a TMDL has "wide coverage" because it applies "generally and

uniformly" to "all current and future dischargers in a specific water body," and therefore applied

to "a large segment of the general public rather than an individual." Id. at 143-144. The Idaho

Supreme Court also concluded that the TMDL process requires "focus on the waterbody as a

whole, as opposed to the individual sources of pollution," and prescribed a "legal standard"

because it "in fact contains quantitative legal standards not provided by either the Clean Water

Act or the Idaho Water Quality Act." Id. at 144. Based on this reasoning, the Idaho Supreme

Court held that the TMDL was void because the DEQ had failed to comply with formal

rulemaking requirements in developing it. Id.

By establishing a quantitative pollution budget for bodies of water that is not found in a

rule or statute, a TMDL enlarges the scope of the Ohio EPA's regulatory authority. There is

nothing interpretative about the Agency's decision (1) to set the "maximum" amount of pollution

that a water body can handle, (2) to elevate a technical guidance document into a de facto water

quality standard, and (3) to then develop a second set of standards consisting of a loading

allocation budget between nonpoint and point sources required to achieve the new standard. In

addition, by applying this budget to a class of dischargers located within a specific water basin, a

TMDL applies uniformly and generally to a class of entities. 40 C.F.R. 130.2(I); see also Ohio
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Nurses Association, Inc. supra, 44 Ohio St. 3d at 74. As the Supreme Court of Idaho concluded,

"even though the TMDL involves determinations of specific applicability, the over-all scheme

demonstrates the TMDL is more appropriately described as generally and uniformly applicable."

Asarco, 69 P. 3d at 144.

In the Court of Appeals below, the Director described TMDLs as "water quality

standards." See Director's Merit Brief at p. 14. In this respect, he is correct. A TMDL imposes

a general and uniform requirement that enlarges the scope of existing regulatory authority, and

therefore meets the definition of a rule under the APA. It is therefore subject to the meaningful

review that is accorded to any other rule promulgated in the State of Ohio.

B. Ohio EPA's Process of Developing the Big Walnut Creek Watershed TMDL Is
Indistinguishable from the Process the Agency Utilizes to Develop all of its
Substantive Rules that Impact the Regulated Community in Ohio.

A rule by any other name is still a rule. Whether Ohio EPA calls the binding standards it

established for the Big Walnut Creek watershed a"TMDL," or merely guidance, policy, or

recommendations, is irrelevant. It is the uniform, binding effect of the standards on the classes

of impacted stakeholders that matters, not the choice of adjectives or nouns used to wrap the

package. See e.g. National Mining Association v. Jackson, 880 F. Supp. 2d 119, 130 (D. D.C.

2012) (striking down U.S. EPA's issuance of water quality standards for conductivity for the

Appalachian-region states because they were not properly promulgated as rules under the federal

APA, and rejecting as "boilerplate" EPA's characterization of the standards as merely

nonbinding guidance).

When Ohio EPA undertook its five-year process to develop the Big Walnut Creek

watershed TMDL, it employed basically the same procedures that it and all other state and

federal environmental agencies employ when developing a myriad of different rules that impact
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the regulated community. In a process no different than, for example, when human health-based

ambient air quality standards are developed, or technology-based air emission standards are

developed for power plants, Ohio EPA undertook a lengthy process of (1) collecting data and

information to assess existing discharge levels for phosphorus in the watershed, (2) collecting

data and information to assess the aquatic health of the streams and develop a cause-effect link

between discharges and aquatic impacts, (3) evaluating, selecting, and ranking sources of the

impairment, and (4) developing standards to eliminate the existing impairment and prevent

future impairment of the watershed. See J.E. 13 (TMDL).

The fact that the outcome of this process is a lengthy and comprehensive report termed a

TMDL, that contains scientific data and analyses, and lots of graphs, charts, and colored pictures,

is of no moment. The only real difference from traditional rulemaking is that the new standards

in the case sub judice are buried in the body of a lengthy TMDL report, rather than set forth in a

separate set of properly-proposed, properly-formulated rules. And the data, assumptions,

conclusions, and policy choices that support the new rules are wrapped around the rules, instead

of being set apart in an administrative record created for the purpose of supporting proposed

rules undergoing proper notice and comment rulemaking.

C. Other States' Courts have Ordered that TMBLs Undergo Rulemaking Procedures,
and Several Additional States Promulgate them as Rules even in the Absence of a
Judicial Mandate.

The Court of Appeals' ruling that Ohio EPA need not undertake rulemaking before

applying the Big Walnut Creek watershed TNIDL to Fairfield County and other impacted parties

has cast Ohio's jurisprudence adrift from that of other states. See e.g. Asarco Incorporated v.

State of Idaho, supra, 69 P. 3d at 141 (Id. 2003); South Carolina Commissioners of Public Works

v. S.C. Dep't of Health & Environmental Control, S.C. ALC No. 03-ALJ-07-0126-CC, 2003 SC
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ENV LEXIS 92, **20-26 (Sept. 22, 2003) ("...[B]ecause the TMDL was not promulgated as a

regulation under the South Carolina Code, it does not have the force or effect of

law ... Consequently DHEC is not authorized to rely on the TMDL to establish permit limits."),

aff'd in part on other grounds Commissioners of Public Works v. South Carolina Dep't of Health

& Environmental Control, 372 S.C. 351, 363-364 (2007); Sierra Club v. U.S. EPA, 162 F. Supp.

2d 406, 419-420 (D. Md. 2001) ("... [I]t is only the actual development of the list or load [by the

state] that is the rule making."); City of Rehoboth v. McKenzie, Del. Super. Ct. No. 98C-12-023,

2000 WL 303634, * 1(Feb. 29, 2000) (Delaware Department of Natural Resources and

Environmental Cabinet acknowledging that TMDLs are regulations); Missouri Soybean

Association v. Missouri Clean Water Commission, 102 S.W. 3d 10, 24 (Mo. 2003)

(distinguishing between lists of impaired streams and TMDLs, stating that "TMDLs are

developed and implemented through future regulations."); In re Adoption of Amendments to Ne.,

Upper Raritan, Sussex County & Upper Delaware Water Quality Mgmt. Plans, N.J. Super. Ct.

No. A-5266-07T3, 2009 WL 2148169 *5 n. 3 (July 21, 2009) ("T]he DEP asserts in a footnote,

without any supporting explanation, that `a TMDL is not a rule under the strict requirements of

the APA.' We question the correctness of this assertion.").

In addition to the cases cited above that directly address TMDLs, the supreme courts in

Wisconsin and Washington have held under circumstances very similar to the development of

TMDLs that rulemaking is required. See Wisconsin Electric Power Company v. Department of

Natural Resources, 93 Wis. 2d 222, 225-226 (Wis. 1980) (striking down water quality standards

developed for power plants for certain waterbodies because they constituted binding rules that

had not undergone APA rulemaking); Simpson Tacoma Kraft Company v. the Department of

Ecology, 119 Wa. 2d 640, 642-648 (Wa. 1992) (striking down dioxin standards for pulp and
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paper mills discharging into certain streams because they constituted binding rules that had not

undergone APA rulemaking).

Finally, several other states' environmental agencies promulgate their TMDLs as formal

rules despite the absence of a judicial mandate. See e.g. 23 C.C.R. 3904 (California TMDL for

the Garcia River); 5 CCR 1002-35:35.2 et seq. (Colorado TMDLs for the Gunnison and Lower

Dolores River Basins); Fla. Admin. Code r. 62-304.315 (Florida TMDL for the Chipola River

Basin); Or. Admin. R. 340-041-0154 (Oregon TMDL for the Upper Grande Ronde Basin); and 9

VAC 25-720-90 (Virginia TMDL for the Tennessee-Big Sandy River Basin).

After a diligent review of other states' TMDL processes, Fairfield County was unable to

locate a single state court holding that TMDLs were exempted from APA rulemaking.

D. When U.S. EPA Develops a TMDL for a State's Waterbody, It Must Undertake
Notice and Comment Rulemaking Procedures before the TMDL Can Be Applied.

The rule-like nature of TMDLs is reflected in the fact that U.S. EPA itself proceeds

through formal rulemaking when it establishes them. 33 U.S.C. 1313(d)(2); see Telford Borough

Authority v. United States EPA, E.D. Pa No. 2:12-CV-6548, 2013 WL 6047569, *2 (Nov. 15,

2013) ("If the EPA administrator disapproves of the state TMDL, the EPA may establish its own

TMDL or revise the state TMDL but must follow notice-and-comment rulemaking provisions of

the Administrative Procedure Act ("APA') in doing so.") (emphasis added); see also American

Farm Bureau Federation v. U.S. E.P.A., M.D. Pa. No. 1:11-CV-0067, 2013 WL 5177530, **38-

44 (Sept. 13, 2013) (explaining U.S. EPA's rulemaking obligations when promulgating TMDLs).

The fact that U.S. EPA is obligated to promulgate TMDLs as rules is not just relevant

precedent, it also bears on Ohio EPA's obligations for the separate reason that R.C.

6111.03(S)(2) states that R.C. Chapter 6111 (Ohio's water pollution control statute) "shall be

administered, consistent with the laws of this state and federal law, in the same manner that the
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Federal Water Pollution Control Act is required to be administered" (emphasis added). Thus,

because U.S. EPA itself is compelled to undertake rulemaking when it must step in to establish a

TMDL for a state waterbody, R.C. 6111.03(S)(2) indicates the General Assembly's intent that

Ohio EPA do the same.

E. Requiring Ohio EPA to Follow Ohio's Rulemaking Procedures when Developing
TMDLs is the Only Means Available that Protects all Impacted Parties in the
Watershed and the Public, and Provides Them the Means of Obtaining Meaningful
Review of the Standards Imposed by the TMDL and the Data, Assumptions, and
Policy Choices that Underlie the Standards.

The Court of Appeals below lost its way when it eschewed any meaningful discussion of

the rulemaking requirements under Ohio law, and became enamored by the simple fact that the

TMDL for the Big Walnut Creek watershed was approved by U.S. EPA, a review that is not only

perfunctory and procedural, but more importantly has no legal significance whatsoever to

whether Ohio law independently requires notice and comment rulemaking before the standards

set forth in the TMDL can be imposed on the affected stakeholders. See App. Op. at ¶ 76, where

the court opined: "The phosphorus limit...comes from a properly promulgated Big Walnut Creek

TMDL. Here, a properly developed and federally approved TMDL allocation was incorporated

into the NPDES permit for the Tussing Road plant." Not only is a basis for the Court of

Appeals' statement that the TMDL was "properly promulgated" notably absent, the lower court's

enchantment with U.S. EPA's approval process was misplaced.

As noted in the statutory/regulatory framework discussion supra, the

approval/disapproval period by U.S. EPA for all state-submitted TMDLs is statutorily

constrained by time to thirty days or less, and hence constrained substantively as well. In fact,

states have no obligation to provide the underlying data, assumptions, etc. from the TMDL

development to U.S. EPA at the time of the TMDL submittal. Id. Thus, U.S. EPA's procedural
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approval of the Big Walnut Creek watershed TMDL was not a "promulgation" of the TMDL in

any meaningful sense of the word, nor did it operate to free Ohio EPA from the independent

rulemaking obligations under Ohio law that apply to all Ohio agencies that develop binding

uniform standards for the regulated community.

The Court of Appeals' view that U.S. EPA's stamp of approval somehow provided

"meaningful, substantive review" of the standards set forth in the TMDL founders not only as a

matter of law, but also as a matter of fact and common sense. U.S. EPA's procedural review and

approval not only did not involve seeking public input, it did not include any scrutiny whatsoever

of the validity or sufficiency of the chemical and biological water quality data, water quality

models, and scientific and legal assumptions that form the underpinnings for the standards

established in the TMDL. Id. Whether a TMDL is a silk purse or a sow's ear is not determined

by a federal rubber stamp, but rather by being fully and openly examined (and adjudicated if

necessary) by those affected by it in the context of a rulemaking proceeding under the applicable

state's administrative procedures act.

Thus, the Court of Appeals erred when it held that the standards set forth in the Big

Walnut Creek watershed TMDL were "properly promulgated," and that this case was different

from its holding in Jackson County Environmental Committee v. Schregardus, 95 Ohio App. 3d

527 (10th App. Dist. 1994). See App. Op. at ¶ 76. The cases are factually and legally

indistinguishable. In Jackson County, Ohio EPA developed a guidance document containing

standards for land application of paper sludge and then sought to apply them in a permit issued to

Mead Corporation. 95 Ohio App. 3d at 528-529. When neighbors of the land application site

challenged the permit, asserting that the "guidance" constituted binding uniform standards that

were invalid because they did not go through rulemaking, the Court of Appeals reversed ERAC,
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holding that the standards in the guidance document were binding rules applicable not just to

Mead, and should therefore have undergone the rulemaking procedures prescribed by R.C.

Chapter 119. Id. at 529-530 (citing Condee v. Lindley, supra, 12 Ohio St. 3d at 93).

There is no meaningful difference between Jackson County and this case. In the TMDL

for Big Walnut Creek watershed, Ohio EPA developed binding standards applicable to the

waterbodies in the watershed and to different classes of sources allegedly contributing to the

impairment, designed to permanently eliminate the impairment. See J.E. 13 (TMDL) at pp. 24,

52-53, 70-71 (standards for the waterbodies, including 0.11 mg/l for phosphorus), and pp. 104-

109 (loading reduction-based standards for the sources). The Agency then, without first

proceeding through rulemaking, imposed the new standards in Fairfield County's discharge

permit. The Court of Appeals should have followed its own precedent in Jackson County,

reversed the ERAC, and ordered the TMDL undergo proper rulemaking procedures under R.C.

Chapter 119.

Although Fairfield County had a putative opportunity to challenge the new limits before

the ERAC and the Court of Appeals, the decisions below demonstrate that both tribunals were

unduly influenced by the fact that U.S. EPA approved the TMDL, causing them to simply brush

aside the County's overwhelming and largely unrebutted evidence in favor of a blithe reliance

upon the federal approval, effectively denying the County a meaningful opportunity to be heard.

See 2011 WL 1841913 ¶¶ 76-84 (ERAC decision); App. Op. at ¶¶ 76-81 (Court of Appeals

decision).

Importantly, because the TMDL never underwent the rigors of rulemaking pursuant to

the requirements of Ohio's Revised Code, none of the following mandatory analyses of the

standards embodied within the TMDL occurred, nor did all, or nearly all, of the following steps
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for public input occur, and thus the results of these analyses and inputs never became part of the

record for review before the ERAC and the Court of Appeals:

l. Conducting "early stakeholder outreach" to allow for early feedback from the

public and impacted stakeholders before drafting and developing the rules, and if comments are

received, considering them when drafting and developing the rules, as required by Executive

Order 2011-01K;

2. While drafting rules, evaluating them against a "Business Impact Analysis" to

determine if there will be an adverse impact on businesses, and then incorporating features into

the draft rules to eliminate or reduce any adverse impacts to the extent feasible, as required under

R.C. 121.82;

3. Subjecting draft rules to "interested party review," an informal notice and

opportunity for input provided to interested parties on Ohio EPA's mailing list, as required by

R.C. 3745.07;

4. Submitting draft rules to the Common Sense Initiative (CSI) Office which (i)

assesses the balance between the critical objectives of the proposed rules and the estimated costs

of compliance on the regulated parties, (ii) assesses the transparency, consistency, predictability,

and flexibility in regulatory activities required by the draft rules and whether they prioritize

compliance over punishment and use plain language, and (iii) provides recommendations to the

submitting agency, as required by R.C. 121.82;

5. Submitting a Rule Summary and detailed Fiscal Analysis of the draft rules to the

General Assembly's Joint Committee for Agency Rule Review ("JCARR"), along with a copy of

the Business Impact Analysis, as required by R.C. 127.18, after which JCARR holds a public

hearing to take testimony on the rule;
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6. Completing and submitting to JCARR an Environmental Amendment/Adoption

Form, a requirement applying specifically to all rules dealing with environmental protection,

which form must include a summary of how organizations that represent political subdivisions

and other persons affected by the draft rules were consulted, identify the contact persons who

were consulted, and summarize the impacts of the draft rules, as required by R.C. 121.39;

7. Filing a copy of the Business Impact Analysis, the Rule Summary and Fiscal

Analysis and the Environmental Amendment/Adoption Form with the Secretary of State, and the

Legislative Service Commission, as required by R.C. 111.15 and 121.83;

8. Publishing formal notice of the proposed rules in the Register of Ohio and the

Ohio EPA Weekly Review, and inviting written comment on the proposed rules, as required by

R.C. 119.03 and Ohio Adm. Code 3745-49-04 and 3745-49-05; and

9. Holding a public hearing to gives the public an opportunity to provide oral

testimony for the record on the proposed rules, as required by R.C. 119.03.

See generally Ohio EPA, Guide to Rule-Making, (March 2013),

http://www.epa.ohio.gov/portals/33/rules/guide.pdf (accessed December 28, 2013) (Ohio EPA's

Fact Sheet summarizing these steps). These protections apply independent of any procedural

stamp of approval provided by U.S. EPA for an Ohio EPA-submitted TMDL.

It is also important to understand that Fairfield County is but one of many parties that are

affected now, or will be affected in the future, by the standards established by the TMDL. See

J.E. 13 (TMDL) at pp. 104-107 (listing numerous point and nonpoint sources and their loading

allocations). Requiring that Ohio EPA undertake proper rulemaking procedures before applying

the new standards set forth in the Big Walnut Creek TMDL simultaneously protects all of the

affected stakeholders in the watershed, and minimizes the risk of a series of piecemeal ERAC
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appeals as the Agency implements the TMDL over a period of many years.

Finally, because of the significant factual and policy issues involved in the development

of the TMDL, and the large number of parties affected by it, the regulated community and the

public must have the opportunity to present their case regarding the assumptions, data, logic, and

policy choices (regarding who will be regulated and to what degree) that Ohio EPA has made in

developing the standards established in the TMDL. Ohio's General Assembly has mandated

through its statutory rulemaking procedures that it play an important role in the regulatory

decisions of Ohio's agencies, particularly with respect to the procedural and substantive

evaluations that are required when agencies develop rules to regulate Ohio's citizens. A ruling

by this Court in Fairfield County's favor will place Ohio EPA back on the rightful path toward

ensuring that these tenets of due process will be afforded to all stakeholders impacted by the

development of the Big Walnut Creek watershed TMDL.

CONCLUSION

U.S. EPA and states across the country have determined that TMDLs impose binding

standards that must be promulgated as rules pursuant to their respective administrative

procedures acts. Ohio's APA requires no less. Ohio should march to the same drum as the rest

of the country. This Court should reverse the decision below, and declare that the Big Walnut

Creek watershed TMDL is null and void and cannot be applied until Ohio EPA undertakes

proper rulemaking procedures.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELIATE DISTRICT

Board of Commissioners of
Fairfield County,

App ellant-Ap p ell ant/
[Cross Appellee],

V.

[Scott J. Nally], Director of
Environmental Protection,

Appellee-Appellee/
[Cross-Appellant].

JUDGMENT ENl"12Y

No. tiAP-5o8
(ERAC No. 235929)

(REGULAR CALENDAR)

For the reasons stated in the decision of this court rendered herein on

May 23, 2013, we overrule the appellant's first, second, and third assignments of error. We

also overrule the appellee's first and second cross-assignments of error. The final order of

the Environmental Review Appeals Commission is affirmed. As ordered by the

Environmental Review Appeals Commission, the portions of the National Pollutant

Discharge Elimination System permit relating to phosphorus and total dissolved solids

limits are vacated and remanded to appellee for further proceedings consistent with that

decision.

CONNOP., J., BROWN and SADLER, JJ.

/s/
Judge John A. Connor
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Board of Commissioners of
Fairfield County,

Appellant-Appellant/
[Cross-Appellee],

V.

[Scott J. Nally], Director of
Environmental Protection,

Appellee-Appellee/
[Cross-Appellant].
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Ice Miller, LLP, Stephen P. Samuels, Joseph M. Reidy and
Nicole Woods, for appellant.

Michael DeWine, Attorney General, L. Scott Helkowski and
Alana R. Shockey, for appellee.

APPEAL from the Environmental Review Appeals Commission

CONNOR, J.

1. INTRODUCTION

{¶ l} Appellant-appellant and cross-appellee, Board of Commissioners of

Fairfield County ("Fairfield County"), appeals from an order of the Environmental Review

Appeals Commission ("ERAC") in which ERAC found there was a valid factual foundation

for the limits set forth in the permit issued by appellee-appellee and cross-appellant,

[Scott J. Nally], Director of Environmental Protection ("the Director"). Fairfield County

also appeals ERAC°s decision to vacate and remand the matter to the Director for further

action.
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No. 1yAP-5o8 2

{¶ 2} The Director has filed a cross-appeal challenging the determination that the

Director's actions of imposing certain limits in the permit without satisfying the technical

feasibility and economic reasonableness mandates of R.C. 6i1i.o3(J)(3) was unlawful.

The Director also challenges ERAC's consideration of evidence obtained from certain data

collectors, claiming the data fails to meet the requirements of the credible data rule.

113) Because the order is supported by reliable, probative, and substantial

evidence and in accordance with law, we affirm.

II. REGULATORY FRAMEWORK

114) This case involves the imposition of limitations placed in the renewal of a

National Pollutant Discharge Elimination System ("NPDES") permit issued to Fairfield

County for its wastewater treatment plant ("the Tussing Road plant" or "plant"), located

on Blacldick Creek off Tussing Road in Pickerington, Ohio. In Ohio, the discharge of

sewage, industrial waste, or other waste into the waters of the state, or the placement of

sewage, industrial waste, or other waste in a location where it enters the waters of the

state is prohibited without a permit issued by the Director authorizing said discharge. See

R.C. 61i1.04 (acts of pollution prohibited; exceptions). Permits that authorize discharge

to waters of the state are known as NPDES permits.

(15) The NPDES permit program arises from Section 402 of the Federal Water

Pollution Control Act. 33 U.S.C. 1342. The Federal Water Pollution Control Act is also

known as the Clean Water Act ("CWA"). The CWA, 33 U.S.C. 1251-1387, uses two

approaches to control water pollutione (y.) technology-based regulations; and (2) water

quality standards. Arcadia v. United States EPA, 265 F.Supp.2d 1142, 1143 (2003).

nTechnology-based regulations seek to reduce pollution by requiring a discharger to

effectuate equipment or process changes, without reference to the effect on the receiving

water; water quality standards fix the permissible level of pollution in a specific body of

water regardless of the source of pollution." Id. at 1143-44. The NPDES permit program

is a means of implementing both approaches. Id. at 1144.

{¶ 61 The objective of the CWA "is to restore and maintain the chemical, physical,

and biological integrity of the Nation's waters." See 33 U.S.C. 1251 et seq. States may

apply for delegated authority to implement NPDES permitting in their state and if the

United States Environmental Protection Agency ("U.S. EPA") approves, the state has

delegated authority over the program. In Ohio, the Ohio Environmental Protection
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Agency ("Ohio EPA") has been delegated the authority to issue NPDES permits for the

discharge of pollutants into Ohio waters.

{¶ 71 "Permits cannot control all sources of pollution. They are aimed only at

pollution coming from a 'point source,' " such as a waste water treatment plant. Sierra

Club v. Meiburg, 296 F.3d 1021, 1024 (uth Cir.2002), quoting 33 U.S.C. 1362(14).

Pollution also comes from non-point sources, such as runoff from farmlands. Id. at Io25.

118) The effluent (or discharge) limits set forth in NPDES permits are

established via regulatory controls. Pursuant to Ohio Adm.Code 2745-33-05, the director

shall determine and specify in the permit the maximum levels of pollutants that may be

discharged to ensure compliance with, inter alia, applicable water quality standards and

applicable effluent limitations. Water quality-based limits are included in NPDES

permits if technology based limits are not sufficient to achieve or maintain compliance

with water quality standards. Ohio Adm.Code 3745-33-05(A)•

{¶ 9} Water quality standards have two distinct elements: (i) designated uses;

and (2) numerical or narrative criteria fashioned to protect and measure the attainment of

the uses. Ohio Adm.Code 3745-1-07(A). Furthermore, each waterbody in Ohio is

assigned one or more aquatic habitat use designations and may be assigned one or more

water supply use designations and/or one recreational use designation. Ohio Adm.Code

3745-1-07(A)(1)•

(110) The Ohio EPA is responsible for monitoring the waters of the state. If a

waterbody is not meeting water quality standards, and thus it is considered "in

nonattainment," and, based upon the current pollution controls, it is not expected to

"attain" the applicable water quality standards, it is placed on a list of impaired

waterways, pursuant to Section 303(d) of the CWA, and submitted to the U.S. EPA. The

approved list is then used by the Ohio EPA to identify and rank impaired waterways and

to prepare a Total Maximum Daily Load ("TMDL") assessment.

(111) °TMDLs must be established for every waterbody within the state for which

ordinary technology-based point-source limits will not do enough to achieve the necessary

level of water quality." Sierra Club at 1025, citing 33 U.S.C. 1313(d)(1)(A) and (C). A

TMDL is "a calculation of the maximum quantity of a given pollutant that may be added

to a waterbody from all sources without exceeding the applicable water quality standard

for that pollutant." Mark A. Ryan, The Clean Water Act Handbook, Chapter io, at 205
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(2d Ed.2003). See also Sierra Club at 1025, citing 33 U.S.C. 1313(d)(1)(C) ("A TMDL is a

specification of the maximum amount of a particular pollutant that can pass through a

waterbody each day without water quality standards being violated"), and Ohio Adm.Code

3745°2-o2(B)(67) ("the sum of the existing and/or projected point source, nonpoint

source, and background loads for a pollutant to a specified watershed, water body, or

water body segment. A TMDL sets and allocates the maximum amount of a pollutant that

may be introduced into the water and still ensures attainment and maintenance of water

quality standards").

{¶ 12} °'[E]ach TMDL represents a goal that may be implemented by adjusting

pollutant discharge requirements in individual NPDES permits or establishing nonpoint

source controls. ® Arcadia at 1144. A TMDL serves as the goal for the level of the pollutant

at issue in the waterbody and allocates the total °load® (the amount of the pollutant

introduced into the water) specified in that TMDL among contributing point sources as

well as non-point sources. Sierra Club at 1025. "The theory is that individual-discharge

permits will be adjusted and other measures talren so that the sum of that pollutant in the

waterbody is reduced to the level specified by the TMDL." Id. at 1025.

11131 To determine whether a waterway is attaining its designated use, the Ohio

EPA has developed biocriteria to assess the waterway. These include the Invertebrate

Community Index ("ICI"), which measures aquatic macroinvertebrates such as worms

and insects, and the Index of Biotic Integrity ("IBI") and the Modified Index of well-being

("Mlwb"), which assess fish communities. If the biocriteria results demonstrate that a

waterbody is meeting or exceeding the numeric standards for its designated use, it is

considered to be "in attainment."

III. FACTUAL AND PROCEDURAL HISTORY

11141 In 2000, the Ohio EPA conducted a study of the Big Walnut Creek Basin,

which also included a stream survey of Blacklick Creek 1 As part of the survey, it collected

biological and chemical data from upstream and downstream of the Tussing Road plant.

Based on the results of the survey, the Ohio EPA concluded the Tussing Road plant was

contributing to organic and nutrient enrichment in Blacklick Creek. Ohio EPA

determined there was a nutrient enrichment defect downstream from the plant, based

upon the findings regarding the macroinvertebrate community. Specifically, the survey

1 Blacklick Creek is located in the Big Walnut Creek Basin.
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demonstrated that the ICI score (which measures macroinvertebrate communities)

declined ten points after passing the Tussing Road plant's discharge point, going from 48

at river mile ("RM") 11.3 to 38 at RM 1i.o, just past the plant's outfall. The survey report

stated that the decline indicated mild organic and/or nutrient enrichment due to the

discharge from the plant. The survey also indicated impairment of the MIwb.

{¶ 15} After the stream survey of Blacklick Creek%n 2000, the Tussing Road plant's

NPDES permit was modified, effective July 1, 2003. The new permit required monitoring

for phosphorus and total dissolved solids ("TDS") at the final outfall location. It also

included language stating the permit may be reopened and modified upon completion of

any TMDL study as required by Section 303(d) of the CWA.

{¶ 16} During 20o5, Fairfield County completed a $6 million improvement to the

Tussing Road plant. The improvements increased the volume of wastewater being treated

from 2 to 3 million gallons per day.

1117) On August 19, 2005, the Ohio EPA issued the "Total Maximum Daily Loads

for the Big Walnut Creek Watershed" report ("Big Walnut Creelc TMDL report") and

submitted it to the U.S. EPA. The U.S. EPA approved the report in September 2005. The

Big Walnut Creek TMDL report found that among the primary causes of impairment in

the Big Walnut Creek Watershed was nutrient enrichment. To address the nutrient

enrichment issues in the Big Walnut Creek Watershed, the Big Walnut Creek TMDL

report set forth allocations for various sources of phosphorus (including discharge

locations) and the required reductions. It also established a specific total phosphorus

limit of .5 mg/l for the Tussing Road plant.

11181 Subsequently, Fairfield County submitted an application to renew its

NPDES permit for the Tussing Road plant on Blacklick Creek. The Ohio EPA publicly

noticed a draft NPDES permit. Fairfield County submitted comments, to which the Ohio

EPA issued a written response. The draft permit proposed adding monthly concentration

and loading limits for total phosphorus and an effluent limitation for TDS.

(119) On June 30, 2oo6, the Ohio EPA issued a final renewal NPDES permit to

Fairfield County for the Tussing Road plant. This permit included concentration and

loading limits for total phosphorus consistent with those set forth in the Big Walnut Creek

TMDL report, as well as limits for TDS, which were included after the monitoring

referenced in the 2003 permit modification.
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{¶ 2U} On July 27, 20o6, Fairfield County filed a notice of appeal with ERAC

setting forth multiple assignments of error and arguing the discharge limitations in the

permit regarding phosphorus and TDS were unlawful and unreasonable. A hearing was

held beginning February 9 and ending February 13, 2009. Multiple witnesses, including

expert witnesses, were presented by both Fairfield County and the Director. The

following testimony is most relevant to these appeals.

{¶ 21} Matthew Fancher ("Fancher") testified he wrote the portion of the Big

Walnut Creek TMDL report pertaining to Blacklick Creek that was eventually used, along

with other documents, as a basis for the .5 mg/1 phosphorus limit included in the NPDES

permit. Fancher testified he also prepared an interoffice communication in Apri12oo6 for

Eric Nygaard in the permit compliance section, explaining how he arrived at the .5 mg/1

phosphorus limit for the Tussing Road plant.

1122) Fancher testified some of the information in the April 20o6 memorandum

came from the technical support document2 that went along with the Big Walnut Creek

TMDL report. In the memorandum, Fancher noted: (i) based upon the technical support

document, there was a ten-point difference in the ICI scores upstream and downstream of

the Tussing Road plant; (2) the ICI score decline indicated mild organic and/or nutrient

enrichment from the Tussing Road plant; (3) the larger diurnal fluctuation (in dissolved

oxygen) recorded at the downstream site was characteristic of excessive algae production

associated with nutrient enrichment; (4) the annual total phosphorus load from the

Tussing Road plant increased every year since 2ooi; and (5) a general concern that the

increased loading from the plant had exacerbated the enriched condition in Blacklick

Creek, which could cause deterioration in the future and cause the waterbody to be in

nonattainment. Fancher further testified his knowledge of the stream was based upon

data presented to him and that he never personally visited Blackliclc Creek.

(123) Fancher used the °simple model® to calculate the loads for Blacldick Creelc

in the Big Walnut Creelc TMDL report. He calculated the phosphorus loading for

Blacldick Creek by using a "target value" of ix mg/1, based upon the fact that said value

was contained in the "Association Between Nutrients, Habitat, and the Aquatic Biota in

Ohio Rivers and Streams" report (Ohio EPA, i999) ("associations report"), which was co-

2 The technical support document is titled "Biological and Water Quality Study of the Big Walnut Creek
Basin 2000."
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authored by several Ohio EPA employees. Fancher initially performed a wasteload

allocation ("WI,A") for point source dischargers using a i.o mg/1 phosphorus limit. Under

this calculation, non-point sources would be required to reduce their phosphorus

discharge by 9o percent in order to meet the goal. Because he believed those numbers

"didn't add up" and failed to create an allocation scenario that was balanced, he next

performed the analysis using a .5 mg/1 phosphorus limit as a technology-based standard,

based upon a recommendation from an Ohio EPA colleague. Fancher testified that

number reduced the percent reduction necessary but also reduced the load that point

sources (such as the plant) could discharge.

11241 John Owen ("Owen") of the Ohio EPA testified he was responsible for

developing the permit limits. In assigning the limits for phosphorus in the NPDES

permit, Owen testified he determined the limits based upon the limit set forth in the Big

Walnut Creek TMDL report for the Tussing Road plant. Owen testified that "[a]fter

reviewing that document, we determined that the appropriate numerical limit was

determined, and it was incorporated." (Tr. Vol. III, 137.) As to the limits for TDS, Owen

testified he determined those limits using a modeling procedure codified in the Ohio

Administrative Code in which a spreadsheet is used to calculate the limits based upon the

input of certain data. TDS were calculated at 1,646 mg/1. Owen did not conduct an

independent analysis to determine what the phosphorus and TDS limits should be or if

they were necessary.

{¶ 25} Rhonda Mendel ("Ms. Mendel") testified she is employed by EnviroScience

and does macroinvertebrate evalutions. In 2007, EnviroScience did a stream sampling of

Blacklick Creek. As part of that stream sampling, she compiled ICI scores and found a

score of 34 at the upstream site and a score of 36 at the downstream site. Both sites were

in attainment. In comparing those scores with the scores from the Ohio EPA's 2000

sampling, Ms. Mendel testified that the downstream score was comparable, while the

upstream score was lower than the Ohio EPA"s score. Based upon the two downstream

scores, Ms. Mendel testified the measured biological community had not changed much

in the downstream area.

(126) Ms. Mendel also analyzed other biological attributes in the stream,

including pollution-sensitive (also Irnown as "pollution-intolerant") species. In doing so,

she looked at organisms known as Ephemeroptera, Plecoptera, and Trichoptera ("EPT
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taxa"), which are pollution-sensitive organisms. She testified there are likely to be more

pollution-intolerant species in waterbodies that have fewer influences or that have a more

unaffected condition (e.g., waterbodies that are more "pristine"). Thus, as more factors

influence the stream, the number of EPT taxa organisms, in theory, decreases.

{¶ 27} Using the data from the 2000 survey, Ms. Mendel testified the percentage of

EPT taxa in the upstream sample was 21 percent, while the percentage of EPT taxa in the

downstream sample was 28.3 percent. Thus, she concluded the EPT taxa percentages

downstream were higher than the percentages upstream. She further testified that if

there was something going on in the stream that was impacting the communities

downstream of the Tussing Road plant, she would expect to see the reverse effect-more

EPT taxa at the upstream site, and fewer EPT taxa at the downstream site. However, that

is not what was discovered here. Furthermore, in collecting data for EnviroScience°s 2007

survey, she found the EPT taxa percentage at the upstream site to be 47.9, while the

downstream site was 58.1. Ms. Medel opined that the ICI upstream score of 48 from Ohio

EPA°s 2000 survey seemed to be a "data anomaly"or an "outlier." (Tr. Vol. I, 216.) With

respect to the discharges of TDS, Ms. Mendel testified that effluent from the Tussing Road

plant was not toxic to aquatic organi.sms and was not having an adverse effect on the

stream.

{l 28} Michael J. Bolton ("Bolton"), an Environmental Specialist 2 at the Ohio

EPA, testified regarding the results of the 2ooo stream survey, which were contained in

the technical support document. Based upon the results of the survey, Bolton testified

there was a nutrient enrichment defect downstream from the Tussing Road plant, based

upon the findings regarding the macroinvertebrate community.

1129) For example, Bolton testified that the total sensitive taxa and the EPT taxa

numbers decreased from 18 and 13, respectively, at RM 11.3, to 14 and i1 at RM 11.o. And

at RM 8.9o, the total sensitive taxa stayed at 14, while the EPT taxa decreased to 9.

Bolton further testified there were typically higher taxa numbers in higher quality

streams, so if the numbers were declining, it could indicate an impacted stream. Bolton

also disagreed with the opinion of some of the Fairfield County witnesses who believed

the ICI score of 48 at RM 11.3 was an "outlier," stating there were other ICI scores which

were similar, such as an upstream site with a score of 44 and a downstream site with a

score of 42.

13
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(130) Daniel. V. Markowitz, Ph.D. ("Markowitz"), an employee of Malcolm Pirnie,

Incorporated, an environmental consulting firm, and an expert in aquatic ecology and

aquatic biology, disagreed with the conclusions reached by Fancher in his memorandum.

Markowitz testified that the ICI and dissolved oxygen data used by Fancher was not

sufficient to establish nutrient enrichment downstream of the Tussing Road plant.

Markowitz also testified the evidence demonstrating the dissolved oxygen diurnal swing

was not sufficient to establish that the fluctuation was being caused by the discharge of

phosphorus from the plant. Markowitz did not believe Fancher°s reliance upon only two

days of data from two points was enough data to properly conclude that the phosphorus

was having an adverse impact upon Blacldick Creek.

(1311 Furthermore, Markowitz opined that Fancher`s conclusion-that an

increase in discharge from the plant from 2 miIlion gallons to 3 million gallons would

interfere with the maintenance of water quality standards-was not supported for several

reasons: (i) there had already been an increase in discharge since the Ohio EPA°s study

was conducted and Blacklick Creek is still in attainment downstream of the plant; (2)

there is no nuisance growth of algae either upstream or downstream of the plant; and (3)

there are no characteristics of nonattainment related to an increased phosphorus load.

Markowitz concluded to a reasonable degree of scientific certainty that the Tussing Road

plant did not have a reasonable potential to cause nonattainment of water quality

standards in Blacklick Creek if the flow increased to 3 million gallons per day.

1132) In addition, Markowitz testified that in his opinion, the TDS were not

having an adverse affect on aquatic life, given that the fish and bug standards downstream

of the plant were within the warm water habitat standard. Thus, Markowitz concluded

that the TDS were not affecting attainment of the overall biological community.

1133) Robert Miltner ("Miltner"), an environmental specialist in the ecological

assessment section of the Ohio EPA, testified he participated in the 2000 survey involving

Blacklick Creek by collecting fish samples. Miltner also wrote the biological assessment of

fish communities and physical habitat for aquatic life sections of the technical support

document. Miltner described the technical support document as a report written after the

survey which analyzed and interpreted the data collected from the survey. Miltner

testified the technical support document is used to assist in permit renewal decisions or

14
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other agency decisions. The information from the technical support doctrine is also used

in the TMDL.

(1341 Michael J. Mendel, Ph.D. ("Dr. Mendel"), a professor of environmental

science, a special projects consultant for EnviroScience, and an expert in

macroinvertebrate ecology, aquatic biology, and biological statistics, testified the

upstream and downstream ICI data collected by the Ohio EPA in 2000 was not

sufficiently credible to be used as a basis for determining the phosphorus permit limits for

the Tussing Road plant. He cited the following three reasons for his opinion: (1) the

sampling methodology used by the Ohio EPA to develop the ICI score has "within site

variability;° (2) the Ohio EPA's subsampling procedure (as opposed to identifying and

processing everything in the sample) introduces sampling error; and (3) there are

inconsistencies with the ICI data in comparison with other data.

11351 James R. Krejsa ("Krejsa"), vice president and director of ecological services

at EnviroScience, was admitted as an expert in aquatic biology, aquatic ecology, biological

survey, impact evaluation, biological criteria, and water quality. Krejsa analyzed the fish

data collected by the Ohio EPA in 1.996 and 2000. This included an analysis of the IBI

and Mlwb scores. Krejsa testified the IBI scores from both studies increased downstream

of the Tussing Road plant.

{¶ 36} Krejsa analyzed the macroinvertebrate studies from the surveys. With

respect to the ten-point variation in the upstream and downstream ICI scores from the

Ohio EPA's 2000 survey, Krejsa testified the variation could be attributed to natural

variability. EnviroScience also conducted its own sampling survey in 2007 but used sites

different from those used by the Ohio EPA, with the intention of eliminating other

environmental stressors (e.g., runoff from a bridge). The average ICI score from all three

studies was determined to be 39.25. Krejsa testified the purpose of determining the

average score was to determine whether the upstream sampling sites were representative

(i.e., not an anomaly), since natural variability needed to be.taken into consideration.

{¶ 37} With respect to the dissolved oxygen data referenced in Fancher's

memorandum (which he obtained from the technical support document), Krejsa testified

the Ohio EPA failed to follow proper protocols in obtaining representative data for the

analysis. Because only two days worth of data (rather than the required seven days of

data) were obtained, Krejsa testified the data was not sufficient to establish that it was the
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phosphorus discharge from the Tussing Road plant that was causing greater diurnal

fluctuations at RM 10.2, in comparison to RM 11.3.

1138) I{rejsa also testified that pursuant to the data, Blacklick Creek is in

attainment. Furthermore, any variability in the data did not necessarily mean there was a

direct connection or a cause-and-effect relationship between the variability and TDS

and/or phosphorus. For example, Krejsa testified there were a lot of different factors

which could constitute environmental stressors, such as the location of the golf course on

top of the area where the downstream sampling sites are located. These factors, rather

than just the phosphorus discharge, could contribute to variability. Kresja also agreed

that fish are more sensitive than macroinvertebrates and he testified the fish data actually

increased downstream of the discharge, rather than decreased, and that such a finding

was not necessarily indicative of phosphorus. Krejsa further opined there was not enough

scientific data to support the appropriateness or necessity of imposing phosphorus or TDS

limits for the Tussing Road plant for the purposes of attaining or maintaining water

quality in Blacklick Creek.

{¶ 391 David Frank ("Frank"), an employee of ARCADIS and the engineer who

designed the Tussing Road plant expansion, testified it was technically feasible to meet

the total phosphorus limit of .5 mg/1. However, he testified the cost to do so would be

more than 5 million. Frank further testified it was not technicallyfeasible to meet the

TDS limit of 1,646 mg/l.

1140) ERAC issued a decision on May 1.2, 2011, finding there was a valid factual

foundation for imposing the phosphorus permit limit. ERAC further found the Director

had a valid factual foundation for the limit imposed for TDS as well. Finally, ERAC held

the Director violated RC. 6111.o3(J) by failing to consider the technical feasibility and

economic reasonableness of imposing the TDS and phosphorus limits and, as a result,

ERAC ordered that the portions of the permit relating to phosphorus and TDS limits be

vacated and remanded to the Director for further proceedings.

(1411 On June 8, 2011, Fairfield County filed a notice of appeal in this court. The

Director filed a notice of cross-appeal on June 16, 2011.

N. ASSIGNMENTS OF ERROR AND CROSS-ASSIGNMENTS OF ERROR

{¶ 42) Fairfield County appeals ERAC's order and asserts the following

assignments of error:

16
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-t, THE COMMISSION'S RULING THAT TIIE DIRECTOR
HAD A VALID FACTtJAL FOUNDATION FOR THE
PHOSPHORUS EFFLUENT LIMITS IN FAIRFIELD
CO S NPDES PERMIT LIMIT IS NOT SUPPORTED BY
RELIABLE, PROBATIVE AND SUBSTANTIAL EVIDENCE,
AND IS NOT IN ACCORDANCE W1TH LAW.

2. THE COMMISSION'S RULING THAT THE DIRECTOR
I-IAD A VALID FACTUAL FOUNDATION FOR THE TOTAL
DISSOLVED SOI.IDS EFFLUENT LIMI`rS IN FAIRFIELD
COLJN"I`I'"S NPDES PERMIT LIMIT IS NOT SUPPORTED BY
RELIABLE, PROBATIVE AND SUBSTANTIAL EVIDENCE,
AND IS NOT IN ACCORDANCE WITH I.AW.

3. THE COMMISSION'S MERE RECIT.AT`ION OF
EVIDENCE, RATHER TI-IAN MAKING FINDINGS OF FACT,
AND SPECIFICALLY, ITS I^AILURE TO FIND THAT THE
TOTAL DISSOLVED SOLIDS AND PHOSPHORUS
EFFLUENT LIMITATIONS WERE, RESPECTIVELY,
TECHNICALLY INFEASIBLE AND ECONOMICALLY
UNREA.SONABLE, IS NOT IN ACCORDANCE WITH LAW.

12

11431 Additionally, the Director has filed a cross-appeal, in which he asserts the

following two assignments of error for our review:

Y. The Environmental Review Appeals Commission
improperly interpreted the Director's obligations under R.C.
6111.o3(J)(3) as requiring the Director to evaluate the
economic reasonableness and technical feasibility of a
pollutant limitation even where the Director is obligated,
pursuant to the Clean Water Act, to impose the specified
pollutant limitation.

2. The Environmental Review Appeals Commission
improperly considered biological data submitted by Fairfield
County that was not considered credible pursuant to the
requirements of Ohio Administrative Code Section 3745-4-01.

V. STANDARD OF REVIEW

(1441 On appeal, this court must determine whether ERAC's order as to the

lawfulness and reasonableness of the Director's action is supported by reliable, probative,

and substantial evidence and in accordance with law. Salem v. Koncelik, 164 Ohio App.3d

597, 2005-Ohio-5 ,37, ¶ 8(Yoth Dist.), citing Red Hill.Farm Trust v. Schregardus, 102

Ohio App.3d 9®, 95 (iath Dist.1995); R.C. 3745.o6. The Supreme Court of Ohio has

defined reliable, probative, and substantial evidence as follows:
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(1) "Reliable" evidence is dependable; that is, it can be
confidently trusted. In order to be reliable, there must be a
reasonable probability that the evidence is true.
(2) "Probative" evidence is evidence that tends to prove the
issue in question; it must be relevant in determining the issue.
(3) "Substantial" evidence is evidence with some weight; it
must have importance and value

13

(Footnotes omitted.) Our Place, Inc. v. Ohio Liquor Control Comm., 63 Ohio 5t.3d 570,

571(1992).

(1451 ERAC does not stand in the place of the Director on appeal and is not

entitled to substitute its judgment for that of the Director. Citizens Commt. to Preserve

Lake Logan v. Williams, 56 Ohio App.2d 61, 69-70 (ioth Dist.1977). ERAC is limited to a

determination of whether the action taken by the Director is unlawful or unreasonable.

Id. at 69. "Unlawful" means "not in accordance with law." Id. at 70. "Unreasonable"

means "that which is not in accordance with reason, or that which has no factual

foaandation.°" Id. "The reasonableness standard requires * * * ERAC to consider whether

the actions it reviews have a valid factual foundation." Washington Environmental Serus.

v. Morrow Cty. Dist. Bd. of Health, ioth Dist. No. o9AP-920, 2oto-Ohio-2322, ¶ 24.

{¶ 46) If the evidence demonstrates the Director's action is reasonable and lawful

(i.e., the evidence reasonably supports the Director's action), ERAC must affirm the

Director, even though it may have talcen a different action. Citizens Commt. to Preserve

Lake Logan at 69. Additionally, if the evidence demonstrates it is reasonably debatable

as to whether or not the permit should be granted, ERAC must affirm the Director. Id. at

69-7o. However, if ERAC properly determines the Director's action is unreasonable or

unlawful, it can vacate or modify the action and implement the appropriate action as

supported by the evidence. Id. at 7o.

(147) "An appellate court must affirm an ERAC order if it 'is supported by reliable,

probative, and substantial evidence and is in accordance with law.' ® Helms v. Koncelik,

187 Ohio ApP.3d 23-1, 2olo-Ohio-1782, ¶ 20 (loth Dist.), quoting R.C. 3745.o6. In

deciding whether an ERAC order is supported by reliable, probative, and substantial

evidence, an appellate court must weigh and evaluate the credibility of the evidence.

Helms at 120, citing Parents Protecting Children v. Korleski, loth Dist. No. ogAP-48,

2009-Ohio-4549, ¶ lo. Appellate courts "must recognize that administrative bodies

consist of members with special expertise, and we must respect that expertise." Helms at
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1I 2®. Therefore, we give due deference to ERAC's resolution of evidentiary conflicts. Id.,

citing Parents Protecting Children at 110.

VI. FIRST ASSIGNMENT OF ERROR-IS THERE A VALID FACTUAL
FOUNDATION FOR THE PHOSPHORUS LIMTTS IMPOSED IN THE
PERMIT?

A. Fairfield County's Arguments

11481 In its first assignment of error, Fairfield County submits ERAC's

determination that the Director has a valid, factual foundation for imposing the

phosphorus limits set forth in Fairfield County's NPDES permit is not supported by

reliable, probative, and substantial evidence and is not in accordance with law.

Specifically, Fairfield County argues that the .5 mg/1 phosphorus limit imposed in the

permit was arbitrarily established. Fairfield County objects because an Ohio EPA

employee with virtually no experience in the pertinent disciplines established the limit for

the Tussing Road plant allocation within the TMDL for Big Walnut Creek Watershed,

which includes Blacklick Creek.. Using the limit set forth in the Big Walnut Creek TMDL

report for the Tussing Road plant, another Ohio EPA employee then imposed that

phosphorus limit in the NPDES permit for the Tussing Road plant.

{¶ 491 Fairfield County argues that the Big Walnut Creek TMDL does not require

the Director to impose the .5 mg/1 phosphorus limit in the NPDES permit. Fairfield

County asserts ERAC erred in finding that the mere presence of the .5 mg/i limitation in

the TMDL constitutes reliable, probative, and substantial evidence that it is a reasonable

and lawful limitation for the NPDES permit. Under this interpretation, Fairfield County

contends ERAC has, in essence, improperly determined that if a proposed permit limit

appears in an approved TMDL, a discharger cannot challenge the limit when it is imposed

in the discharger's NPDES permit.

{¶ 50} Fairfield County also argues there is no "direct correlation® between the

limitation imposed in the permit and the attainment of the biocriteria standards

applicable to Blacklick Creek, given that the plant has been discharging phosphorus at a

higher level than set forth in the TMDL, but without an adverse affect on the biota in

Blacldick Creek, since it is still in attainment. Fairfield County argues that a direct

correlation is required pursuant to Gen. Elec. Lighting v. Koncelik, loth Dist. No. o6AP-

31®, 2oo6-Ohio-1655.
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{1[ 51} Additionally, because there is not a numerical water quality standard for

phosphorus from which Ohio EPA derived the permit limit, Fairfield County submits the

.5 mg/1 phosphorus limitation is unlawful because it is based upon an unpromulgated

"target value" for phosphorus that simply appears in the associations report. Fairfield

County argues the data in the association report does not serve as a valid factual

foundation for the phosphorus limit, as it does not establish a cause-and-effect

relationship. Fairfield County argues it is unlawful for Ohio EPA to regulate on the basis

of unpromulgated standards.

(1521 Finally, Fairfield County argues the mere presence of a draft allocation in a

TMDL does not ipso facto create a valid factual foundation for a permit limit and that

'• whether or not there is a valid, factual foundation for the permit limit must be determined

based upon all of the evidence presented; to hold otherwise constitutes a denial of due

process because it makes the permit limits functionally unreviewable. Because the public

notice, comment, and review process for TMDLs is a federal process, Fairfield County

argues there is no procedure for meaningful review at the time of submission to the U.S.

EPA and, therefore, parties must have the right to pursue meaningful review at the time

the NPDES permits are issued if those permits contain effluent limits based on the TMDL.

> Fairfield County submits ERAC°s decision has insulated the Ohio EPA's actions from

administrative review and made it impossible for point source dischargers to challenge

limitations in NPDES permits.

B. The Director's Response

11531 The Director, on the other hand, argues that the .5 mg/1 phosphorus

limitation included in the Tussing Road plant permit was consistent with the Big Walnut

Creek TMDL report and that as a publicly noticed and federally approved document, the

TMDL should be considered reliable, probative, and substantial evidence upon which the

Director may base his decision. Because the TMDL is based upon data gathered directly

from Big Walnut Creek, the Director argues that fact alone should be enough to

demonstrate a significant, foreseeable relationship between the reduction in phosphorus

and a reduction in nutrient enrichment in Big Walnut Creek Watershed.

111541 The Director submits he was required to establish a pollutant limitation

consistent with the federally approved Big Walnut Creek TMDL, pursuant to 40 C.F.R.

122.44(d)(1)(vii)(B). One available option that would fulfill the consistency requirement
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is to take the .5 mg/1 phosphorus limit in the Tussing Road plant TMDL allocation and

impose it in the NPDES permit. The Director argues this decision was an exercise of his

independent judgment that was reasonable and supported by law. Because the .5 mg/1

phosphorus limit for the Tussing Road plant was based upon actual studies of the Big

Walnut Creek Watershed and incorporated into its federally approved TMDL, the

Director argues this phosphorus limitation is supported by reliable, probative, and

substantive evidence.

1155) The Director also contends this appeal is not an appropriate forum in which

to challenge the facts underlying the Big Walnut Creek TMDL, claiming any challenge

would be governed by the Administrative Procedure Act. The Director points out that

Fairfield County has never challenged the U.S. EPA's approval of the TMDL limits and

argues it is not a denial of due process to require such a challenge to be governed by the

Administrative Procedure Act. The Director asserts courts cannot allow the facts

underlying a TMDL to be collaterally attacked via individual NPDES permit challenges.

Instead, the Director submits the appropriate way to challenge the facts underlying the

TMDL is through a challenge to the TMDL itself.

1156) The Director further argues the evidence relied upon in developing the Big

Walnut Creek TMDL report was reliable, probative, and substantial. Big Walnut Creek

Watershed was placed on the Ohio EPA's Section 303(d) list because it failed to meet

water quality standards and was in need of restoration. Thus, a TMDL plan was required.

During the process of developing the TMDL, the Director contends a direct correlation

was found between reduction in point-source discharges of phosphorus and bringing the

watershed into attainment, as well as a reasonable association between nutrient

enrichment and discharges from the Tussing Road plant.

{¶ 571 Contrary to Fairfield County's assertions, the Director argues utilization of

the associations report as a guidance document was proper. The Director contends the

use of guidance documents, such as the associations report, does not rise to the level of

regulating on the basis of an unpromulgated standard.3 Instead, the Director submits the

phosphorus limitation induded in the Tussing Road plant permit comes from the

3 Notably, the associations report states that it is a technical bulletin and that it does not represent the EPA
policy.
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properly promulgated Big Walnut Creek TMDL. He argues it is not an unpromulgated

guideline.

1158) Finally, the Director argues that in developing the TMDL for the Big Walnut

Creek Watershed, Ohio EPA identified the sources of phosphorus for the stream and the

amount the sources were contributing and then determined the loading capacity of the

stream, leaving a margin of safety. Thus, the Director submits the limit was not arbitrarily

derived and the evaluation considered point sources, including the Tussing Road plant, as

well as non-point sources, such as agricultural land and residential sources. Based upon

that evaluation, and after reviewing several scenarios involving both point and non-point

sources, limits were imposed. The Director contends the Ohio EPA°s analysis was far

from speculative.

C. Analysis

1159) In general, Fairfield County's arguments asserring the Director lacked a

valid factual foundation for the phosphorus limit set forth in the Tussing Road permit can

be simplified and described as follows: (1) there was no direct correlation between the

phosphorus limitation set forth in the Tussing Road plant permit and the attainment of

the biocriteria standards applicable to Blacklick Creek, particularly since the portion of

the stream impacted by the Tussing Road plant is in attainment, despite the fact the plant

has been discharging phosphorus at a higher level than set forth in the NPDES permit;

(2) the Ohio EPA was not required to include a .5 mg/1 phosphorus limit in the permit

simply because it appears in the TMDL because its presence in the TMDL does not

constitute sufficient or probative evidence of its reasonableness or lawfulness; (3) the .5

mg/1 phosphorus limit is unlawfuIly based upon an unpromulgated "target value" that

appears in the associations report, which does not provide a valid factual foundation for

the limit; (4) use of the associations report constitutes regulating on the basis of

unpromulgated standards; and (5) imposition of the phosphorus limit from the TMDL

fails to provide Fairfield County with meaningful review.

1. Direct Correlation

{¶ 60} Fairfield County argues there is no "direct correlation" between the

phosphorus limits imposed in the NPDES permit and the attainment of the biocriteria

standards applicable to Blacklick Creek. We disagree.
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{161} In General Elec. Lighting, we found the crux of the "direct correlation"

requirement in that case to be that power input alone, without consideration of any other

factors that affect emissions, had to have a significant, foreseeable relationship to

emissions in order for the limitation on power input to be based on a valid factual

foundation. Id. at 1 39. Expert testimony and data demonstrated that different

operational restrictions would not necessarily increase or decrease emissions and that

power input alone, without consideration of other factors affecting emissions, did not

have a significant relationship to emission controls. Thus, there was no direct correlation

between the emission controls and the operational restrictions sought to be imposed by

the Ohio EPA.

11621 As that theory applies to this case, Fairfield County argues the Ohio EPA

failed to prove that the phosphorus limits in the NPDES permit were based on a

significant, foreseeable, causal relationship between those limits and the attainment of

biocriteria standards for Blacklick Creek. However, we believe there is evidence

demonstrating otherwise.

{¶ 63} To review, a TMDL sets forth "the sum of the existing and f or projected

point source, nonpoint source, and background loads for a pollutant to a specified

watershed, water body, or water body segment." Ohio Adm.Code 3745-2-02.

Furthermore, a TMDL "sets and allocates the maximum amount of a pollutant that may

be introduced into the water and still ensures attainment and maintenance of water

quality standards." Ohio Adm.Code 3745-2-02. TMDLs are established and implemented

through a TMDL implementation plan, which addresses attainment of applicable water

quality standards for each pollutant for which a TMDL is established. Ohio Adm.Code

3745-2-12.

(164) Here, the Big Walnut Creek Watershed had been placed on the Section

303(d) list as an impaired waterway because it was not meeting water quality standards.

Its placement on the list required that a TMDL be performed. As part of the development

of the Big Walnut Creek TMDL, the Director initiated an analysis of the watershed,

including Blacklick Creek, and eventually determined there was a reasonable association

between nutrient enrichment and the discharges from the Tussing Road plant, and that

the problem could be addressed by limiting the phosphorus discharges from the plant.

During the development of the TMDL, it was determined there was a direct correlation
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between a reduction in point-source discharges of phosphorus and reaching attainment.

The analysis set forth in the TMDL plan proposed by the Ohio EPA and adopted by the

U.S. EPA supports this conclusion. The sources of phosphorus identified for Blacklick

Creek included both point sources and non-point sources, and the .5 mg jl phosphorus

limit was determined after conducting an analysis of how to allocate the pollutant loads

among all of the sources.

11651 The TMDL was approved by the U.S. EPA as an effective plan to reduce

phosphorus loading and consequently reduce nutrient enrichment via reductions in

phosphorus discharge into the Big Walnut Creek Watershed. The TMDL was based on

data taken directly from Big Walnut Creek and incorporated into the federally approved

TMDL. Fairfield County criticizes the Ohio EPA's analysis and conclusions regarding the

role of the Tussing Road plant in causing nutrient enrichment in Blackliclc Creek. While

Fairfield County may disagree with the analysis, it is not speculative. It was supported by

the work conducted by Fancher and reflected in his April 20o6 memorandum, which

reports a fluctuation in dissolved oxygen levels, typically associated with nutrient

enrichment, based on data collected upstream of the plant at RM 11.25 and downstream

of the plant at RM 10.20.

{¶ 661 Despite Fairfield County's challenges to the analysis of the data collected,

the underlying evidence relied upon by the Director via the Big Walnut Creek TMDL

provides a sufficient factual foundation for the phosphorus limitation in the Tussing Road

permit (subject to any possible required consideration of the technical feasibility and

economic reasonableness of it, which shall be discussed later) and constitutes reliable,

probative, and substantial evidence to support ERAC's order as to the lawfulness and

reasonableness of the Director's action. Moreover, the TMDL plan used to establish the

NPDES permit limit for phosphorus was developed in accordance with state and federal

law.

2. Imyosition of Limits Based On TMDL

11671 ERAC, in essence, determined that the Director's issuance of the NPDES

permit containing the .5 mg/1 phosphorus limit set forth in the Big Walnut Creek TMDL

was consistent with the parameters of the TMDL and the NPDES process as established in
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the CWA and the applicable nhio statutes and regulations. We agree with that

determination.4

1168) Pursuant to 40 C.F.R. i22.44(d)(Y)(vii)(B), the Director, in developing water

quality-based effluent limits for an NPDES permit is required to ensure that the effluent

limits developed to protect a narrative water quality criterion and/or a numeric water

quality criterion are consistent with the "requirements of any available wasteload

allocation for the discharge prepared by the State and approved by the EPA pursuant to

40 CFR 130.7.° Therefore, because the U.S. EPA approved 6o TMDLs in the TMDL plan

for the Big Walnut Creek Watershed, and that TMDL plan specifically assigned a total

phosphorus limit of ., mg/l to the Tussing Road plant, the Director was required to set an

effluent limit that is "consistent" with that TMDL plan.

{¶ 69} Contrary to Fairfield County's assertion, ERAC's decision neither states nor

implies that the presence of an allocation in a TMDL automatically translates to the

imposition of that exact limitation in the NPDES permit. In fact, ERAC's decision

properly cited to the "Decision Document for Approval of Big Walnut Creek Watershed

TMDL Report" ("decision document") that accompanied the U.S. EPA's September 26,

2005 approval of the TMDL plan for Big Walnut Creek Watershed. The decision

document states in relevant part as follows:

5. Wasteload Allocations (WLAs)

EPA regulations require that a TMDL include WLAs, which
identify the portion of the loading capacity allocated to
individual existing and future point source(s) (4o C.F.R.
§130.2(h), 40 C.F.R. §130.2(i)). In some cases, WLAs may
cover more than one discharger, e.g., if the source is contained
within a general permit.

The individual WLAs may take the form of uniform
percentage reductions or individual mass based limitations
for dischargers where it can be shown that this solution meets
WQSs and does not result in localized impairments. These
individual WLAs may be adjusted during the NPDES
permitting process. If the WLAs are adjusted, the individual
effluent limits for each permit issued to a discharger on the
impaired water must be consistent with the assumptions and
requirements of the adjusted WLAs in the TMDL. If the

4 This is without considering the technical feasibility and economic reasonableness component, which shall
be addressed separately with the third assignment of error and the first cross-assignment of error as raised
in Fairfield County°s brief and the Director's cross-brief, respectively.
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WLAs are not adjusted, effluent limits contained in the
permit must be consistent with the individual WLAs specif-ied
in the TMDL. If a draft permit provides for a higher load for
a discharger than the corresponding individual WLA in the
TIVIDL, the State/Tribe must demonstrate that the total WLA
in the TMDL will be achieved through reductions in the
remaining individual WIAs and that localized impairments
will not result. All permittees should be notified of any
deviations from the initial individual WLAs contained in the
TMDL. EPA does not require the establishment of a new
TMDL to reflect these revised allocations as long as the total
WLA, as expressed in the TMDL, remains the same or
decreases, and there is no reallocation between the total WLA
and the total LA.

21

(Emphasis added.)

{¶ 70} Notably, as ERAC pointed out, individual WLAs may be adjusted during the

NPDES permitting process, if the adjustments were made pursuant to the U.S. EPA°s

prescribed standards. Again, these standards require that: (1) any individual adjustments

are "consistent with the assumptions and requirements of the adjusted WLAs in the

TMDL;" (2) where a draft permit allows a higher discharge load than a corresponding

individual WLA in the TMDL, the Ohio EPA must show that the total WLA will be met via

adjustments in other individual WhU and that localized impairments will not occur due

to the adjustment; (3) if an adjustment is made to an individual WLA, all permitees must

be notified of the changes; and (4) if allocations are revised, the Ohio EPA is not required

to establish a new TMDL, so long as the total WLA remains the same or a reallocation

between load adjustments and WLAs does not occur. ERAC decision, at 177.

1171) Based upon the foregoing analysis, it is clear that the U.S. EPA granted the

Ohio EPA authority to make adjustments to the WLA in the NPDES permitting process,

so long as certain guidelines were followed. Although modifying the individual WLA.s is

not a requirement, it is an option available to the Ohio EPA, which allows the Ohio EPA

to then modify individual WLAs for point sources. However, the total WLA must remain

the same and a reallocation between load adjustments and WiAs cannot occur. Yet, the

Director also clearly has the option to simply impose in the NPDES permit the limitation

set forth in the TMDL, since the effluent limits must be consistent with the WLA approved

in the TMDL plan.
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3. The Associations Report

[172) Next, Fairfield County argues the .5 mg/I phosphorus limit is unlawful

because it is based on an unpromulgated "target value" for phosphorus that merely

appears in the associations report.5 Fairfield County argues it is unlawful for Ohio EPA to

regulate on the basis of unpromulgated standards. Fairfield County further argues the

associations report is not a valid factual foundation for the phosphorus limit, stating the

associations report fails to establish a cause-and-effect relationship between a particular

amount of phosphorus in a stream and the viability of a healthy population of aquatic

organisms. Fairfield County asserts other factors, such as habitat and urbanization, also

bave a significant effect on the biological community.

{¶ 73} The Director, on the other hand, argues that the associations report was

simply used as a guidance document to craft a plan to reach attainment of water quality

standards. As such, the Director submits its utilization to develop the Big Walnut Creek

TMDL was proper and does not constitute a regulation on the basis of an unpromulgated

standard.

{¶ 741 The associations report documents a study showing the relationship

between nutrients and their effect on aquatic biota in Ohio's rivers and streams. It

includes proposed total phosphorus target concentrations based upon concentrations of

nutrients observed in communities with an acceptable range of biological performance.

This information (particularly the .11 mg/l "target value°) was then used as a tool to assist

in developing the Big Walnut Creek TMDL,

{¶ 75) The associations report does in fact suggest an association between

phosphorus loading and aquatic communities. However, because the data in the

associations report is abstract evidence which is not specific to Blacldick Creek, Fairfield

County argues the data in the associations report itself fails to establish a direct causal

relationship between the particular discharge of phosphorus by the Tussing Road plant

and attainment in Blacklick Creek, and therefore its usage is improper. Notably, Fairfield

County has not demonstrated that such a relationship is required when the report

establishes that there is a general association between phosphorus loading and aquatic

s The associations report states that it is a "technical bulletin.," not the Ohio EPA policy. It sets forth the
conclusions of a stady examining the relationship between nutrients and aquatic communities based upon
the collection of biological and water quality samples from Ohio rivers and streams. It contains nutrient
chemistry, biological community performance, and habitat data from various sites.
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communities and when it is simply used as a tool to assist in developing a TMDL for a

waterbody. Furthermore, as noted in the associations report, the report is a"technical

bulletin," not an Ohio EPA policy.

4. Unpromulgated Standards

1176) Furthermore, use of the associations report here does not rise to the level of

regulating based upon unpromulgated standards. The phosphorus limit in the NPDES

permit comes from the properly promulgated Big Walnut Creek TMDL. Here, a properly

developed and federally approved TMDL allocation was incorporated into the NPDES

permit for the Tussing Road plant. The Director did not impose an unpromulgated

guideline directly into the permit. This distinguishes this case from that of Jackson Cty.

Environmental Commt. v. Schregardus, 95 Ohio App.3d 527 (ioth Dist.i994), in which

we found that the guidelines in that case, which set standards for the "safe" application of

paper mill sludge under certain conditions, were in fact "rules" that should have been

formally promulgated. In Jackson Cty., unpromulgated guidelines were placed directly

into a permit. That is not what occurred here. Therefore, we reject Fairfield County's

argument.

5. Meaningful Review

[1771 Finally, Fairfield County argues ERAC's conclusion that the TMDL

functionally imposes a mandatory limit for the NPDES permit means that as a

consequence, the NPDES permit limitations are not subject to meaningful review.

Because there is no procedure to obtain meaningful review at the time the Director

submits the TMDL to the U.S. EPA (a federal process), Fairfield County argues parties

must have the right to a review when the NPDES permit is issued, if the permit contains

effluent limits based upon the TMDL. Fairfield County argues that ERAC°s decision does

not allow this and thus, it fails to meet due process requirements.

{¶ 78} The Fourteenth Amendment of the United States Constitution and Article I,

Section 16, of the Ohio Constitution require that administrative proceedings comply with

due process. Mathews v. Eldridge, 424 U.S. 319 (1976). To comply with the

requirements of procedural due process, government agencies must provide notice and an

opportunity for a hearing before depriving individuals of their protected property

interests. Id., citing Cleveland Bd. of Ed. v. Loudermill, 47o U.S. 532, 542 (1985). A

"fundamental requirement of due process is the opportunity to be heard 'at a meaningful
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tirne and in a meaningfiil manner.' ° Mathews at 333, quoting Armstrong v. Manzo, 38o

U.S. 545, 552 (1965). See also State ex rei. Plain Dealer Publishing Co. v. Floyd, lii Ohio

St.3d 56, 2oo6-Ohi®-4437,145•

(1791 "The essence of due process is the requirement that 'a person in jeopardy of

serious loss [be given] notice of the case against him and opportunity to meet it.' "

Mathews at 348, quoting Joint AntiFascist Refugee Commt. v. McGrath, 341 U.S. 123,

171-72 (1951) (Black, J., concurring). "All that is necessary is that the procedures be

tailored, in light of the decision to be made, to 'the capacities and circumstances of those

who are to be heard,' * * * to insure that they are given a meaningful opportunity to

present their case." Mathews at 349, quoting Goldberg v. Kelly, 397 U.S. 254, 268-69

(1970).
11801 Fairfield County had the opportu.nity to challenge the phosphorus limitation

during the NPDES permitting process. Furthermore, Fairfield County has not

demonstrated how the process here violates due process. The mere fact that the Ohio

EPA is required to impose effluent limitations in NPDES permits which are consistent

with the TMDLs approved by the U.S. EPA, pursuant to 40 C.F.R. 122.44(d)(g)(vii)(B) and

the U.S. EPA°s decision document, does not translate into a denial of due process, in light

of the decision to be made by the Ohio EPA. See Friends of the Earth, Inc. v.

Environmental Protection Agency, 446 F.3d 140,143 (D.C.Cir.2oo6) ("Once approved by

EPA, TMDLs must be incorporated into permits allocating effluent discharges among all

pollution sources, including point sources * * * and non-point sources"). See also 40

C.F.R. 122.44(d)(1)(Vii)(B) (permitting authority required to establish effluent limits

"consistent with the assumptions and requirements of any available wasteload allocation

for the discharge prepared by the State and approved by EPAee)

(181) In conclusion, we find ERAC did not err in ruling the Director had a valid

factual foundation for the phosphorus limit set forth in the Tussing Road permit.

Therefore, we overrule Fairfield County's first assignment of error.

VII. SECOND ASSIGNMENT OF ERROR-IS THERE A VALID, FACTUAL
FOUNDATION FOR THE TDS LIMITS IMPOSED IN THE PE IT?

A. Fairfield County's Argument

(182) In its second assignment of error, Fairfield County argues ERAC erred in

finding the Director had a valid factual foundation for the TDS effluent limits imposed in
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the NPDES permit because the ruling is not supported by reliable, probative, and

substantial evidence and is not in accordance with law.

{¶ 83} More specifically, Fairfield County argues that the TDS limit is unrelated to

the attainment of the applicable biological criteria, since Blacklick Creek is currently in

attainment without a TDS limit, and therefore, the imposition of the TDS limit is unlawful

and unreasonable. In essence, Fairfield County argues that because the aquatic life is not

being materially harmed by TDS, it is unnecessary to impose a TDS limit to protect

Blacklick Creek and keep it in attainment when it is already in attainment. Thus, Fairfield

County argues there is no "direct correlation® between limiting TDS from the Tussing

Road plant and the attainment of water quality standards, and ERAC should have found

the limitation imposed was not supported by a valid factual foundation.

B. The Director's Argument

{¶ 84} The Director argues the TDS limit for the Tussing Road plant is supported

by reliable, probative, and substantial evidence and meets the statewide water quality

standard for TDS. The Director asserts he is not prohibited from imposing restrictions on

TDS. He submits that the Ohio EPA established a proper water quality based effluent

limit for TDS by assessing the reasonable potential for TDS to cause or contribute to an

excursion of an applicable water quality standard and by using the formula found in Ohio

Adm.Code 3745-2-o6. Even though Ohio Adm.Code 3745-01-07(A)(6)(a) allows the

Director to develop or approve a justification for a site-specific water quality criterion or

variance, in this situation, neither the Director nor Fairfield County chose to exercise that

option. In the absence of a variance, the Director submits he was not required to establish

a site-specific standard, and thus he possessed a valid, factual foundation for establishing

a TDS limit in accordance with the statewide water quality standard for TDS.

C. Analysis

{¶ 85} Fairfield County's basic argument is that there is no direct correlation

between limiting TDS from the Tussing Road plant and the attainment of water quality

standards, since Blacklick Creek is in attainment, despite the fact that the Tussing Road

plant has discharged in amounts higher than permitted for several years. Because

Blaeklick Creek is in attainment, Fairfield County submits the permit limit, which is based

upon a statewide water quality standard for TDS, is unnecessary, laclcs a valid factual

foundation, and it should not be imposed, pursuant to Ohio Adm.Code 3745-1-
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07(A)(6)(a). Fairfield County argues that, if the Director wishes to impose a TDS limit in

the permit, the Director should follow the procedures in Ohio Adm.Code 3745-i-

07(A)(6)(a)(i) or (ii) to develop a justification for a site-specific water quality criterion or

to establish water quality based effluent limits that are consistent with attainment of the

designated use.

1. Ohio's Statewide Water Quality Standard and Ohio Adm.Code
LILI 4R°-®-O

11861 The Ohio EPA has, by regulation, a chemical-specific water quality standard

for TDS of i5oo mg/1. This water quality standard was used to formulate the 1,646 mg/1

TDS limit set forth in the Tussing Road permit, along with a monthly average loading

limitation of 18,692 kg per day.

(1871 Fairfield County argues imposition of this statewide standard lacks a valid

factual foundation, based upon Ohio Adm.Code 3745-1-07. In relevant part, Ohio

Adm.Code 3745-1-07 states as follows:

(A) Water quality standards contain two distinct elements:
designated uses; and numerical or narrative criteria designed
to protect and measure attainment of the uses.

(6) Biological criteria presented in table 7-15 of this rule
provide a direct measure of attainment of the warmwater
habitat, exceptional warmwater habitat and modified
wartnwater habitat aquatic life uses. Biological criteria and the
exceptions to chemical-specific or whole-effluent criteria
allowed by this paragraph do not apply to any other use
designations.

(a) Demonstrated attainment of the applicable biological
criteria in a water body will take precedence over the
application of selected chemical-specific aquatic life or whole-
effluent criteria associated with these uses when the
director, upon considering appropriately detailed chemical,
physical and biological data, finds that one or more
chemical-specific or whole-effluent criteria are
inappropriate. In such cases the options which exist
include:

(i) The director may develop, or a discharger may provide for
the director's approval, a justification for a site-specific water
quality criterion according to methods described in "Water
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Quality Standards Handbook, 1983, U.S. EPA Office of
Water' ;

(ii) The director may proceed with establishing water quality
based effluent limits consistent with attainment of the
designated use.

(Emphasis added.)
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(188) Ohio Adm.Code 3745-1-07 sets forth the Director's options in choosing a

chemical-specific or whole-effluent criteria where there is demonstrated attainment of the

applicable biological criteria in a particular waterbody. It provides that where there is

such demonstrated attainment, that attainment takes precedence over the application of

selected chemical-specific aquatic life or whole-effluent criteria when the director, upon

considering certain data, ' fnds that one or more chemical-speciftc or whole-effluent

criteria are inappropriate.°' (Emphasis added.) Under those circumstances, the

following options exist: (i) the director may develop a justification for a site-specific

water quality criterion; (2) the discharger may provide to the director for approval a

justification for a site-specific water quality criterion; or (3) the director may establish

water quality based effluent limits consistent with attainment.

{¶ 89} In its decision, ERAC found the following:

Certainly in reviewing the data before him and selecting a TDS
limit above the statewide water quality criterion for TDS, the
Director established a water quality based effluent limit
"consistent with attainment of the designated use." The limit
for TDS is i5oo mg/l * * * In selecting the TDS design flow
limit of 1646 mg/1 and monthly average loading limitation of
18,692 kg per day, the Director observed, that although
Fairfield County's TDS discharge exceeded 1500 mg/1, the
portion of the stream affected by Fairfield County was
considered in attainment for the water's designated uses and
data at the site routinely demonstrated that TDS discharged
from the Tussing Plant was not negatively affecting the water
body.

ERAC decision, at ¶ 95.

11190) In its brief, Fairfield County argues ERAC°s analysis regarding TDS was

flawed in two ways: (i.) ERAC erred by noting that the permit limit of 1,646 mg/l of TDS

is greater than the numeric water quality standard of 1,500 mg/1, since the concentration

of solids downstream of the plant meets water quality standards; and (2) ERAC failed to
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recognize the lack of a direct correlation between limiting TDS from the Tussing Road

plant and the attainment of water quality standards, given that there is unrebutted

evidence that Blacklick Creek is in attainment. Therefore, Fairfield County submits ERAC

should have concluded the TDS permit limit, which was based upon chemical specific

criterion (i.e., the 1,50® mg/1 water quality standard), was not supported by a valid factual

foundation.

11911 Fairfield County disputes the Director's claim that Fairfield County was

required to develop a justification for a site-specific water quality criterion to use as a

substitute. Instead, Fairfield County argues this was an obligation of the Director, not

Fairfield County. Fairfield County argues it met its burden of showing the TDS limit was

unrelated to the attainment of the applicable biological criteria, and thus elimination of

the TDS limit is required because it is unlawful and unreasonable.

2. Water Quality Based Effluent Limits

{¶ 92} Effluent limits in NPDES permits fall into two categories: technology-based

effluent limits and water quality-based effluent limits ("WQBELs"). Catskill Mts. Chapter

of Trout Unlimited, Inc. v. City of New York, 451 F•3d 77, 85 (2d Cir.2oo6). WQBELs are

based on the impact a particular discharge has on its receiving waters. Mark A. Ryan, The

Clean WaterAct Handbook, Chapter 2, at 26 (2d Ed.2003). "Water quality standards are

retained as a supplementary basis for effluent limitations * * * so that numerous point

sources, despite individual compliance with effluent limitations, may be further regulated

to prevent water quality from falling below acceptable levels." (Emphasis added.) Ford

Motor Co. v. United States EPA, 567 F.2d 661, fn.12 (6th Cir.1977), citing the Clean Water

Act, Sections 301(e), 302, 303, 33 U.S.C. 1311(e), 1312,1313 (1970 Ed., Supp. IV).

{¶ 93) "An NPDES permit must contain a WQBEL for any discharge that either

will cause or has the reasonable potential to cause or to contribute to an excursion above a

water quality standard." American Iron & Steel Inst. v. EPA, 115 F.3d 979, 999

(D.C.Cir.1997), citing 40 C.F.R. 122.44(d)(1). Pursuant to the U.S. EPA regulations, a

permitting authority '° 'must use all relevant available data, including facility-specific

effluent monitoring data where available' " and apply " 'procedures which account for

existing controls on point and non-point sources of pollution, the variability of the

pollutant or pollutant parameter in the effluent, the sensitivity of the species to toxicity

testing ... and, where appropriate, the dilution of the effluent in the receiving water' °
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when determining whether a pollutant discharge ]has the reasonable potential to cause an

excursion above the water quality standard. Id. at 999, quoting 40 C.F.R. 122.44(d)(1)(ii).

3. Annlicable Statutes and Rules° Selection of a TDS L°unit

{¶ 94} Ohio Adm.Code 3745-1-04 sets forth criteria applicable to all surface waters

in Ohio. Specifically, under Ohio Adm.Code 3745-1-04(A), these waters must be free

from suspended solids or other substances that enter the waters due to human activity

and that will settle and form objectionable sludge deposits or that will adversely affect

aquatic life. Also, Ohio Adm.Code 3745-33-05(A)(1)(a) requires that NPDES permits

specify the maximum levels of pollutants that may be discharged in order to ensure

compliance with applicable water quality standards. Furthermore, pursuant to R.C.

6111.041, the Director must establish state water quality standards to apply to the various

waters of the state and adopted in accordance with Section 303 of the CWA. In addition,

R.C. 6111.o3(J)(3) requires the Director to impose effluent limits as conditions of NPDES

permits where necessary and appropriate and to achieve and maintain water quality

standards adopted under R.C. 6111.041.

(1951 The federally approved statewide water quality standard for TDS is 1,500

mg/1. Here, based on testimony from Owen, the Director used data submitted by Fairfield

County during the last permitting process, as well as monitoring data since the last permit

was issued, and determined the TDS were at a level that would exceed the waste allocation

for Blacklick Creek and cause violations of the statewide water quality standard for TDS.

(Tr. Vol. III,133.)

{¶ 96} Under Ohio Adm.Code 3745-33-07(A)(1)(a), final effluent limitations are

required for pollutants that are assigned to group five of the pollutant assessment. In the

instant case, the Director presented evidence, through the testimony and evidence

introduced by Owen, which demonstrated that the TDS for the Tussing Road plant were

in group five. (See Tr. Vol. III,144-51; Joint exhibit No.11(Fact Sheet for NPDES Permit)

at 11-43; and Joint exhibit No. 8(2005 Tussing Road WLA information) at 8-6/8-7).

Ohio Adm.Code 3745-2-o6(B)(1) states that water quality-based effluent limits shall be

recommended for any group five pollutant. See also former Ohio Adm.Code 3745-33-

ol(GG)(5) (" 'Group five' pollutants have the highest potential based on water quality data

to cause or contribute to a water quality excursion; permit limitations are generally

warranted based solely on water quality considerations").
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{T 97) Based upon this, the Ohio EPA dotermined it was necessary to include an

effluent limitation for TDS. In order to incorporate such a limit into the NPDES permit,

the Ohio EPA established a water quality-based effluent limit using the formula set forth

in Ohio Adm.Code 3745-2-o6 to determine the reasonable potential of the TDS to cause

or contribute to an excursion of any applicable water quality standard. A limitation of

1,646 mg/1 of TDS was established, as well as a monthly average loading limitation of

18,692 kg per day.

1198) Fairfield County takes issue with ERAC's notation that the Director

"select[ed] a TDS limit above the statewide water quality criterion for TDS." However, we

do not interpret this observation to be indicative of a misunderstanding on the part of

ERAC and further believe it is of no consequence. Instead, we believe ERAC was simply

supporting its finding that the Director had established a water quality-based effluent

limit which was "consistent with attainment of the designated use." See Ohio Adm.Code

3745-1-o7(A)(6)(a)(ii).

(1991 As noted by Fairfield County, Ohio Adm.Code 3745-01-07(A)(6)(a) does

provide that demonstrated attainment takes precedence over the application of certain

chemical-specific aquatic life or whole-effluent criteria, but it also imposes the following

condition: "when the director, upon considering appropriately detailed chemical, physical

and biological data, finds that one or more chemical-specific or whole effluent criteria

are inappropriate." (Emphasis added.) It further states that in such cases, there are

three available options, one of which permits the Director to develop a site-specific water

quality criterion. The second option permits the discharger (Fairfield County) to develop

a justification for a site-specific water quality criterion. The third option allows the

Director to proceed with establishing water quality-based effluent limits consistent with

the attainment of the designated use. None of these prohibit the Director from imposing

restrictions on TDS.

{¶ 100} Pursuant to Ohio Adm.Code 3745-01-07(A)(6)(a), the language allowing

for the development of a site-specific criterion is not mandatory, but instead permissive.

The Director has the authority to create such a standard on his own, but he is not required

to do so pursuant to this administrative rule. Here, the Director did not exercise that

authority or make the finding that "one or more chemical-specific or wbole effluent

criteria are inappropriate." Alternatively, a discharger also has the authority to develop a
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justification for a site-specific water quality criterion and submit it to the Director for

approval. Fairfield County did not exercise this option.

(1101) Finally, we find Fairfield County's argument regarding the lack of a direct

correlation between limiting TDS from the Tussing Road plant and the attainment of

water quality standards to be without merit. While it is true that there is unrebutted

evidence that Blacklick Creek is in attainment, in spite of the fact that the discharge of

TDS was above the chemical specific criterion, there is reliable, probative, and substantial

evidence demonstrating the reasonable potential for TDS to cause or contribute to an

excursion of this water quality standard, based upon our analysis as set forth above.

(11021 Therefore, despite Fairfield County's claims to the contrary, Fairfield

County did not demonstrate that the TDS permit limit lacked a valid factual foundation,

given that there was reliable, probative, and substantial evidence and testimony

supporting a reasonable potential to cause or contribute to an exceedance of water quality

standards. Accordingly, Fairfield County's second assignment of error is overruled.

VIII. FAIRFIELD CO S THIRD ASSIGNMENT OF ERROR AND THE
DIRECTOR'S FIRST CROSS-ASSIGNMENT OF ERROR-THE
TECHNICAL FEASIBILITY AND ECONOMIC REASONABUENESS
ANALYSIS.

{¶ 103) In its third assignment of error, Fairfield County asserts ERAC's failure to

find that the TDS and phosphorus effluent limits imposed in the NPDES permit were

technically infeasible and economically unreasonable is not in accordance with law. The

Director has filed a cross-appeal containing a cross-assignment of error which also

addresses technical infeasibility and economic reasonableness and, in essence, argues a

technical feasibility and economic reasonableness analysis is not required because it is

inconsistent with the CWA. Because we believe the two arguments are intertwined, we

shall address this assignment of error and the Director's first cross-assignment of error

together.

(11041 By way of background, the Director did not engage in an analysis of

technical feasibility and economic reasonableness in establishing a water quality-based

effluent limit for phosphorus and TDS in the NPDES permit issued to Fairfield County.

On appeal to ERAC, ERAC found that the Director was required to conduct an economic

reasonableness and technical feasibility analysis of the phosphorus and TDS limitations
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prior to issuing a permit imposing these limitations. ERAC further determined these

issues should be returned to the Director for his consideration.

A. The Director's Argument

11105) The Director disagrees with ERAC's determination that a technical

feasibility and economic reasonableness analysis was required and argues this finding is

contrary to law. The Director asserts he was not required to evaluate the economic

reasonableness and technical feasibility of the phosphorus and TDS limitations. The

Director makes two general arguments in support of his position: (i) under the authority

delegated to him by the CWA, the Director does not have the ability to consider economic

reasonableness or technical feasibility in making pollutant limitation determinations; and

(2) even if that analysis were consistent with the purpose of the CWA, no analysis is

required here because R.C. 6iii.o3(J)(3) provides an exemption from the analysis where

it would be contrary to the CWA, which it is in these circumstances, due to the existence of

the limitations set forth in the TMDL.

{¶ 106) First, the Director argues he was not required to perform an economic

reasonableness or technical feasibility analysis because neither the CWA nor Ohio law

requires such an analysis in establishing a water quality-based effluent limit unless that

limit is being approved in conjunction with a site-specific water quality variance. The

Director argues the analysis would be inconsistent with the requirements of the CWA

unless it was conducted in the context of a request from the county for a water quality

variance. Because no such variance was requested here, the Director argues a technical

feasibility and economic reasonableness analysis was not legally required. The Director

submits ERAC improperly interpreted his obligations under R.C. 6111.o3(J)(3) when it

determined the Director was required to conduct this analysis.

11107) Even if such an analysis were required outside the context of a variance, the

Director further argues he is without authority to perform the analysis because he only

possesses delegated authority, which does not authorize this analysis, since it is contrary

to the purpose and the mandates of the CWA. The Director contends the federal/state

partnership would be threatened if he set limits which were less protective than those

required to reach attainment and/or to maintain the designated use. Furthermore, the

Director submits it is contrary to the purpose of the CWA to require an analysis of

economic reasonableness or technical feasibility because a statute cannot be technology-
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forcing while still allowing a technical feasibility analysis. The Director argues this

analysis would be inconsistent with the requirements of the CWA.

11108) Next, the Director submits that the Ohio General Assembly intended for

the econouuc reasonableness and technical feasibility analysis set forth in R.C.

6111.o3(J)(3) to be applied to technology-based limits and that it cannot be considered

when developing water quality-based effluent limits that are protective of designated uses.

The Director argues it would be inconsistent with the CWA to require the Director to

conduct this analysis with respect to the imposition of the water quality-based effluent

limitations in this permit because effluent limitations designed to meet water quality

standards are more stringent than technology standards, and are not subject to a cost-

benefit analysis. The Director relies on In re Perfect Packed Prods. Co., EPA GCO 37, to

support its position.

(1109) The Director further submits that he is obligated, pursuant to the CWA and

the authority delegated to him, to impose the specified limitations set forth in the TMDL

for Big Walnut Creek Watershed. The Director asserts he is required to establish a

pollutant limitation consistent with the TMDL and that integrating the TMDL into the

NPDES permit does not allow for an economic reasonableness and technical feasibility

analysis. The Director argues he is obligated by the CWA to impose the pollutant

limitations set forth in the TMDL for the Big Walnut Creek Watershed. Therefore, any

consideration of economic reasonableness and technical feasibility would be irrelevant,

because regardless of the results, the TMDL limit must be incorporated into the permit.

The Director adds that this court does not have jurisdiction to review a TMDL after it is

approved and argues that Fairfield County did not challenge the U.S. EPA's final approval

of TMDL limits.

{¶ 110} Additionally, the Director contends the plain language of R.C. 6111.o3(J)(3)

exempts him fiom conducting the analysis where it would be contrary to the CWA. The

Director argues that adopting a limitation inconsistent with the TMDL would be contrary

to the CWA.

{¶ 111} Moreover, the Director argues ERAC effectively substituted its judgment

for that of the Director in determining that the Director was required to engage in an

economic reasonableness and technical feasibility analysis. The Director submits that

decision by ERAC essentially determined that the Director should have evaluated whether
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to increase the polhxtant lim..itation. for the plant ancl. redaz ce the limitations for a different

point source, rather than allowing the Director to implement the limitations exactly as set

forth in the TMDL. The Director contends his decision to choose one option over the

other is an exercise of his independent judgment and that his decision was supported by

law and was reasonable under these circumstances. Once the Director decides to

incorporate the TMDL limit into the NPDES permit, the Director argues he cannot look at

the economic reasonableness and/or technical feasibility of the limitation because an

adjustment cannot be made to the pollutant limitation, since it could require use of a

standard inconsistent with the TMDL, and a less restrictive limit would violate the

Director's obligations.

(1112) With respect to TDS, the Director argues the TDS limitation he imposed

was also required by the CWA because he was required to establish an effluent limit that

was protective of the statewide water quality standard. The Director asserts the federally

approved statewide water quality standard for TDS dictates the pollutant limitation set

forth in the permit.

111131 In converting the federally approved statewide water quality standard into

an effluent limit that can be integrated into an individual NPDES permit, the Director

established a water quality-based effluent limit for TDS using the formula set forth in

Ohio Adm.Code 3746-2-o6. The Director argues that formula established the pollutant

discharge limit that would allow Blacklick Creek to comply with the standard, and

implementation of a less stringent limit would violate the requirement to control all

pollutants which are or may be discharged at a level which will cause, have the reasonable

potential to cause, or contribute to an excursion about the statewide water quality

standard. Again, the Director submits that consideration of the economic reasonableness

or technical feasibility of a pollutant limitation is only required by R.C. 6111.o3(J)(3) when

it is consistent with the CWA, and that it would not be consistent here, since he is

required to establish a limit consistent with the statewide water quality standard for TDS.

{¶ 114} In conclusion, the Director contends it was not unlawful for him not to

consider the economic reasonableness and/or technical feasibility of either the

phosphorus or TDS limitations. Nevertheless, while the Director submits that an

economic reasonableness and technical feasibility analysis is not required, he also argues

that, in the event this court determines that such an analysis is in fact required, the
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appropriate remedy is to remand the permit back to the Director for the analysis, rather

than having ERAC make a determination on the issue.

B. Fairfield County's Argument

{¶ 115} Fairfield County argues the plain language of R.C. 6ixi.o3(J)(3) requires

the Director to consider technical feasibility and economic reasonableness. Based upon

the language in the statute, Fairfield County contends that when setting the permit limits,

the Director must give consideration to, and base his determination on, evidence relating

to the technical feasibility and economic reasonableness of the permit limits, along with

evidence relating to conditions calculated to result from that action and any related

benefits to the people of Ohio. Fairfield County argues the Director's statutory

requirement to consider technical feasibility and economic reasonableness is consistent

with the CWA and disputes the Director's contention that the CWA prohibits him from

conducting this analysis. Fairfield County cites to Salem, and asserts the Director must

comply with all applicable statutory mandates in issuing permits.

{¶ 116} Fairfield County argues the TMDL does not override R.C. 6i11.03 or other

state laws and regulations by automatically becoming the standard that the Director is

absolutely required to enforce without any discretion to make adjustments. Fairfield

County asserts the Director's claims to the contrary are incorrect because: (1) any attempt

by Fairfield County to challenge the TMDL prior to this would have been unripe, resulting

in a dismissal; (2) 40 C.F.R.122.44(d)(1)(vii)(B) does not require the phosphorus limit to

be included in the permit because the limit was not developed to protect a narrative or

numeric water quality criterion, and because the WLAs are not requirements; (3) the

Director failed to promulgate a TMDL implementation plan, which is required; and (4)

under the Director's interpretation that the TMDL is a binding standard that requires

compliance, it is therefore a rule, which must be properly promulgated before it can be

enforced.

11117) Moreover, Fairfield County specifically argues Section 303(d) of the CWA

does not require the imposition of specific effluent limitation in NPDES permits. Fairfield

County disputes the Director's claim that 33 U.S.C. 1313(d) requires that permits must be

consistent with the terms of the TMDL and with the WLA therein. Fairfield County

argues the TMDL establishes the total amount of a pollutant that should be present in the

stream, but it does not require the imposition of the specific WLAs in NPDES permits.
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Instead, Fairfield County argues Section 303(d)(1)(C) only requires that the load be

established at a level necessary to implement the applicable water quality standards.

Fairfield County submits that the Director's rigid adherence to the phosphorus allocation

as a "requirement" is contradicted by the U.S. EPA document approving the TMDL.

{¶ 118} Additionally, Fairfield County disputes the Director's claim that his

decision to include a phosphorus limit is a matter of discretion that is functionally

unreviewable. Fairfield County argues that the Director's decision cannot be upheld if it

was unlawful or unreasonable. Fairfield County argues neither the TMDL nor any

provision of federal law requires the imposition of the .5 mg/l phosphorus limit in the

permit.

{¶ 119} Finally, Fairfield County disagrees with ERAC°s approach to the technical

feasibility and economic reasonableness issue. Rather than returning this matter to the

Director for his consideration, Fairfield County argues it is ERAC's duty to make this

determination, based upon the evidence presented to it by Fairfield County, which it

asserts demonstrates that the limits are not technically feasible and/or are economically

unreasonable. Otherwise, Fairfield County complains that the Director in essence

receives two bites at the apple, since the Director initially failed to rebut this evidence.

Fairfield County cites to R.C. 3745.o5(G), Ohio Adm.Code 3746-11-03, and Salem, in

support of its position that ERAC is required to make the findings based on the evidence

presented.

C. Analysis

i. R.C.6iii.o3

(11120) R.C. 6111.03 sets forth the powers of the Director of the Ohio EPA. Under

R.C. 6111.o3(J)(1), the Director may issue permits for the discharge of wastes "into the

waters of the state, and for the installation or modification of disposal systems or any

parts thereof in compliance with all requirements of the Federal Water Pollution Control

Act and mandatory regulations." R.C. 6111.o30)(2) provides that an application for a

permit or renewal shall be denied if, inter alia, the Director determines that "the proposed

discharge or source would conflict with an areawide waste treatment management plan

adopted in accordance with section 208 of the Federal Water Pollution Control Act." R.C.

6111.o3(J)(3) further provides as follows:

To achieve and maintain applicable standards of quality for
the waters of the state adopted pursuant to section 6111.041 of
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the Revised Code, the director shall impose, where necessary
and appropriate, as conditions of each permit, water quality
related effluent limitations in accordance with sections 301,
302, 3o6, 307, and 406 of the Federal Water Pollution Control
Act and, to the extent consistent with that act, shall give
consideration to, and base the determination on, evidence
relating to the technical feasibility and economic
reasonableness of removing the polluting properties from
those wastes and to evidence relating to conditions calculated
to result from that action and their relation to benefits to the
people of the state and to accomplishment of the purposes of
this chapter.

37

(Emphasis added.)

{¶ 121} The Director attempts to argue that the General Assembly intended for the

economic reasonableness and technical feasibility analysis, as set forth in R.C.

6111.o3(J)(3) to apply to technology based limits, not water quality-related effluent limits.

+However, that is clearly not what the plain language of the statute says. See R.C.

6111.o3(J)(3) ("the director shall impose, * * * as conditions of each permit, water quality

related effluent limitations in accordance with * * * the Federal Water Pollution Control

Act and, to the extent consistent with that act, shall give consideration to, and base the

determination on, evidence relating to the technical feasibility and economic

reasonableness"). (Emphasis added.)

{¶ 122} It is clear that the statute applies to water quality-based effluent limits.

Thus, the issue becomes whether the requirement in R.C. 611i.o3(J)(3), which applies to

water quality-effluent limitations, is inconsistent with the CWA. If it is consistent, the

analysis is required. If it is not consistent, then the Director is exempted from performing

the analysis. The Director, in essence, argues that a technical feasibility and economic

reasonableness analysis is not required because it is not consistent with the CWA.

2. Consideration of Technical Feasibility and Economic
Reasonablenessy Consistency with the CWA

{¶ 123} The Director submits that consideration of technical feasibility and

economic reasonableness is inconsistent with the requirements and purpose of the CWA.

We disagree for the reasons set forth in our analysis below.
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(a) Historical Sources

11124) The Director cites to an environmental treatise,6 as well as various

historical sources indicating that the CWA was implemented with the intention that it

would be technology-forcing, rather than accepting of only water quality standards which

were technologically feasible, and with the goal of finding the best technology to reduce

water pollution to zero. Because of this intention and the corresponding goal, the Director

argues it is contrary to the purposes of the CWA to require an analysis of economic

reasonableness and/or technical feasibility of a pollutant limitation determination under

R.C. 6iu.o3(J)(3)•

11125) Fairfield County, however, argues that the statutorily required

consideration of technical feasibility and economic reasonableness is consistent with the

CWA. Citing to its own historical sources7 and going back to the 1970's, Fairfield County

asserts that the language requiring consideration of technical feasibility and economic

reasonableness was part of Ohio's NPDES program when it was reviewed and approved

by the U.S. EPA in March 1974. Fairfield County also cites to the statutoiy language

contained in R.C. 6111.o3(J)(4) in 1973, which required the Director, in imposing water

quality-related effluent limitations in permits, to "give consideration to, and base his

determination on, evidence relating to the technical feasibility and economic

reasonableness of removing the polluting properties from such wastes." Am.Sub. S.B. No.

8o; former R.C. 6111.03(J)(4).

{¶ 126} Consequently, Fairfield County argues these considerations were required

by Ohio's NPDES program when the U.S. EPA first approved it and delegated authority to

Ohio to issue permits and, thus, the Director's argument that the analysis is inconsistent

with the CWA and the state will lose its delegated authority if the Director considers these

factors, is without merit.

{¶ 127) Fairfield County further argues the consideration of costs versus benefits is

consistent with the CWA, citing to a report by the Senate Committee on Public Works

regarding the 1971 amendments to the Federal Water Pollution Control Act, in which the

Committee stated there must be a reasonable relationship between costs and benefits and

the state must make that determination on a case-by-case basis. The Director, on the

6 2 Frank P. Grad, Treatise on Environmental Law, 3.03 (2009).
7 Discharges of Pollutants to Navigable Waters, Approval of State Programs, 39 Fed.Reg. 26o6i (July i6,
1974).
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other hand, argues that this legislative history is inapplicable to the water quality-based

effluent limits in dispute because it only applied in a limited situation used solely in

attaining the 1983 goal of "fishable and swimmable" waters.

111281 Technology-forcing means that it compels industry to meet standards it

cannot presently meet with the known standards available. Thus, it forces the

development of new and better technology. We acknowledge that, as noted by the

Director, the amendments to the 1972 legislation abandoned the idea that excessive

effluent limits could make the water "too clean" because the limits would not be

economically cost effective. See 2 Frank P. Grad, Treatise on Environmental Law, 3.03,

3-102 (2004). After that, "[t]he question is no longer how high must effluent standards be

set in order to accomplish ambient water quality standards, but what technology can best

be used, and how soon, to reduce water pollution to zero." Id., citing S. Rep. No. 414 at

42.

[11291 However, it is noteworthy that, although the 1977 amendments continued

to include the statement of the policies and purposes of the 1972 Act, including the "zero

pollution" goal, the 1977 amendments also demonstrate a partial relinquishment of that

goal, in both the substantial postponement of earlier mandated standards, and in also

dealing with "conventional" pollutants, where the law accepts continuing pollution on

some level. 2 Frank P. Grad, Treatise on Environmental Law, 3.03, 3-103 (2004).

(b) Other Federal Sources

{¶ 130} The Director repeatedly argues that an economic reasonableness and

technical feasibility analysis is not required for water quality-based effluent limits. The

Director submits he may not, consistent with the CWA, consider economic reasonableness

and technical feasibility when setting water quality-based effluent limits. The Director

relies upon In re Perfect Packed Prods. Co., to advance the position that a cost-benefit, or

more specifically, a technical feasibility and economic reasonableness analysis is not

required because the analysis would not be consistent with the CWA in these

circumstances. In In re Perfect Packed Prods. Co., the general counsel of the U.S. EPA

stated that water quality standards must be applied by the U.S. EPA without resorting to a

cost-benefit analysis of the type set forth in Section 302.

11131) However, in Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009), the

Supreme Court of the United States concluded that it was within the bounds of reasonable
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interpretation to conclude that a c.ost -benefit analysis was not categorically forbidden and

therefore it was permissible to have relied upon a cost-benefit analysis in some

regulations under one of the CWA provisions, even though the analysis was not explicitly

required. The court found: "As early as 1977, the agency determined that, while § 1326(b)

does not require cost-benefit analysis, it is also not reasonable to 'interpret Section

[1326(b) ] as requiring use of technology whose cost is wholly disproportionate to the

environmental benefit to be gained.' " Id. at 224, quoting In re Public Serv. Co. of New

Hampshire, l. E.A.D. 332,340 (1977)-

{1132} The Entergy Corp court further concluded: "[E]xtended consideration of

the text of § 1326(b), and comparison of that with the text and statutory factors applicable

to four parallel provisions of the Clean Water Act, lead us to the conclusion that it was

well within the bounds of reasonable interpretation for the EPA to conclude that cost-

benefit analysis is not categorically forbidden." Id. at 223.

11133) Granted, Entergy Corp., referred to utilization of a cost-benefit analysis in

the context of the use of technology-based limits, rather than water quality-based effluent

limits. Nevertheless, the Director has failed to point to any provision of the CWA which

explicitly or implicitly prohibits a cost-benefit analysis involving water quality based

standards. Nor has the Director adequately explained how such an analysis is

inconsistent under the circumstances here. The fact that an economic reasonableness and

technical feasibility analysis is not explicitly required by federal law under the CWA does

not mean that it is forbidden or inconsistent with the CWA. Moreover, Ohio law

specifically provides for a technical feasibility and economic reasonableness analysis with

respect to water quality-based limits, so long as it is not inconsistent with the CWA.

{¶ 134} Furthermore, other provisions of the CWA have allowed a balancing

between economic costs and benefits. Even if the provision of the CWA cited by Fairfield

County above was only applicable in the limited circumstances of attaining the 1983 goal

of "fishable and swimmable" waters, there are other provisions which do permit a cost-

benefits analysis. With the possible exception of the 1983 "fishable and swimmable"

waters goal, however, we do acknowledge that the circumstances in which these analyses

were permitted differs from the circumstances here (i.e., those involved technology based

effluent limits, not water quality-based effluent limits). Notably, we have previously
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required consideration of technical feasibility and economic reasonableness in an Ohio

case involving the Clean Air Act.

(c) Ohio Case Law

(11351 In Sandusky Dock Corp. v. Jones, io6 Ohio St.3d 274, 2005-Ohio-4982,

the Supreme Court of Ohio reviewed the modification of a permit to operate issued by the

Ohio EPA to a coal-loading facility. The Supreme Court determined the modification was

issued without formal consideration of technical feasibility and economic reasonableness,

in violation of R.C. 3704.03(R) and that "[c]onsideration of these factors is necessary to

ensure that the balance between regulation and encouragement of business is properly

stinxck.° Id. at 120.

{¶ 136) We note that R.C. 3704.03 governs the powers of the director of

environmental protection as they relate to air pollution. However, R.C. 3704.03(R)

contains language that is substantially similar to that found in the statute at issue here,

R.C. 6111.o3(J)(3), which applies to water pollution. The relevant portion of R.C.

3704.03(R) states, in relevant part:

In the making of such orders, the director, to the extent
consistent with the federal Clean Air Act, shall give
consideration to, and base the determination on, evidence
relating to the technical feasibility and economic
reasonableness of compliance with such orders and their
relation to benefits to the people of the state to be derived
from such compliance.

{¶ 1371 The Sandusky Dock Corp. court went on to find:

The director did not * * * consider evidence relating to the
technical feasibility and economic reasonableness of the
action. Because the director's action was unlawful, and
because ERAC took no steps to cure the defects in the
director's action, but also failed to comply with R.C.
3704.03(R) by refusing to consider evidence relating to the
technical feasibility and economic reasonableness of the
director's action during its de novo hearing, ERAC°s order
affiming the director's action is not in accordance with law
and must be reversed.

(1138) We believe the analysis in Sandusky Dock Corp. is instructive here, even

though it applies to the Clean Air Act, rather than the CWA, and that the technical

feasibility and economic reasonableness analysis is required here as well.
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(d) The Incorporation of Specific Limits from the TMDL
and Based on Statewide Water Quality Standards

(1139) The Director argues it is impossible and inconsistent with the CWA to

perform a technical feasibility and economic reasonableness analysis because he is

required to incorporate into the NPDES permit a phosphorus pollutant limitation that is

consistent with the WLA established for the Tussing Road plant in the TMDL. Fairfield

County, however, argues Section 303(d) of the CWA does not require the imposition of

specific effluent limitations from the TMDL in NPDES permits and disputes the Director's

clai.m that permits must be consistent with the terms of the TMDL and with the WLA

therein. Fairfield County submits the TMDL establishes the total amount of a pollutant

that should be present in the stream, but it does not require the imposition of the specific

WLAs in the NPDES permits. Instead, Fairfield County argues Section 303(d)(1)(C) only

requires that the load be established at a level necessary to implement the applicable

water quality standards.

11140) Pursuant to the decision document accompanying the U.S. EPA°s approval

of the TMDL plan for Big Walnut Creek, the Director has the authority to adjust the

individual allocations set forth in the TMDL during the NPDES permitting process as

applied to a specific point source identified in the permit, so long as the total allocation in

the TMDL is achieved. The decision document, as noted previously, states, in relevant

part, as follows:

The individual WLAs may talce the form of uniform
percentage reductions or individual mass based limitations
for dischargers where it can be shown that this solution meets
WQSs and does not result in localized impairments. These
individual WLAs may be adjusted during the NPDES
permitting process. If the WLAs are adjusted, the individual
effluent limits for each permit issued to a discharger on the
impaired water must be consistent with the assumptions and
requirements of the adjusted WI.As in the TMDL. If the
WLAs are not adjusted, effluent limits contained in the permit
must be consistent with the individual WLAs specified in the
TMDL. If a draft permit provides for a higher load for a
discharger than the corresponding individual WLA in the
TMDL, the State/Tribe must demonstrate that the total WLA
in the TMDL will be achieved through reductions in the
remaining individual WLAs and that localized impairments
will not result.
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{¶ 141} Furthermore, as previously noted, "each TMDL represents a goal that may

be implemented by adjusting pollutant discharge requirements in individual NPDES

permits or establishing nonpoint source controls." (Emphasis added.) Arcadia at 1144.

"The theory is that individual-discharge permits will be adjusted and other measures

taken so that the sum of that pollutant in the waterbody is reduced to the level specified

by the TMDL." (Emphasis added.) Sierra Club at 1025.

{¶ 142) Neither the Big Walnut Creek TMDL report nor the U.S. EPA's approval

documents require automatic enforcement of the individual TMDL allocations, and thus

they are "not set in stone." In fact, the Big Walnut Creek TMDL report states that some

nutrient targets, such as phosphorus, "are not codified in Ohio's water quality standards;

therefore, there is a certain degree of flexibility as to how they can be used in a TMDL

setting." (Joint exhibit No. 13, i3-3o.)

{¶ 1431 Automatic implementation of the individual TMDL allocations exactly "as

is" is not required in the NPDES permit. The TMDL and the other approval documents

allow for adjustments to be made. Thus, the TMDL-derived phosphorus allocation for the

Tussing Road plant is not mandatory, so long as any adjustments made to it still allow it

to be consistent with the TMDL and the overall sum of the phosphorus pollutant in the

waterbody complies with the TMDL. The TMDL does not confine the Director to simply

implementing the limitation exactly as set forth in the TMDL. Instead, the Director has

the option of increasing the limit for one point source and reducing the limit for a

different point source within the waterbody. Because of this, neither the TMDL nor

federal law requires the imposition of the .5 mg/1 phosphorus limit in the permit. Rather,

the limitation imposed for phosphorus must be consistent with the TMDL, meaning that

adjustments could be made. Because the Director is not automatically required to

implement the TMDL allocations into the NPDES permit, consideration of economic

reasonableness and technical feasibility is not irrelevant or impossible with respect to the

phosphorus limit.

{¶ 144) The Director also argues the TDS limitation he imposed in the permit is

required by the CWA. He contends he is required to establish an effluent limit that is

protective of the statewide water quality standard of 1,500 mg/1. Here, the formula set

forth in Ohio Adm.Code 3745-2-o6 was used to calculate the discharge limit that would

allow Blacklick Creek to comply with this standard. The Director submits that if he
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established a less-restrictive limit, it would be inconsistent with the CWA and 40 C.F.R.

122.44(d)(1)(i), which requires that the pollutant limitation "control" all pollutants which

are or may be discharged at a level which will cause, has the reasonable potential to cause,

or will contribute to an excursion above a state water quality standard, and because TDS

are a group five pollutant, it has the highest likelihood of causing excursions or violations

of water quality standards. The Director further argues this standard has been federally

approved and therefore it dictates the limit that must be in the permit.

{¶ 145} Fairfield County, however, submits that the Director can consider

economic reasonableness and technical feasibility and that it is not inconsistent with the

CWA. Fairfield County points to Ohio Adm.Code 3745-33-7(D)(1o), in which the Director

promulgated a variance with respect to a tough new mercury standard on the grounds

that the increased risk to human health and the environment associated with granting the

variance versus compliance with the water quality standard without the variance was

consistent with the protection of public health and welfare.

11146) Here, Fairfield County did not request a variance based on the fact that

there was demonstrated attainment despite the discharge, and, although he could have,

the Director did not find, pursuant to Ohio Adm.Code 3745-01-07(A)(6)(a), that the

criteria was inappropriate and/or develop its own site-specific water quality criterion.

Under this administrative rule, the Director could (and in fact did) proceed to establish a

water quality-based effluent limit consistent with the attainment of the designated use.

However, as shall be explained more fully below, the Director is also required to comply

with all applicable statutory mandates, including the language in R.C. 6111.o3(J)(3). The

Director has not adequately demonstrated how consideration of technical feasibility and

economic reasonableness is inconsistent with the CWA and/or 40 C.F.R. 122.44(d)(1)(i)

in this circumstance.

(e) Compliance With Applicable Statutory Mandates;
Discretion and Substitution of Judgment

{¶ 147} The Director is required to comply with all applicable statutes, regulations,

and rules, including R.C. 6111.o3(J)(3), which requires consideration of technical

feasibility and economic reasonableness to the extent it is consistent with the CWA.

(11481 In Sandusky Dock Corp., the Supreme Court of Ohio analyzed R.C.

3704.03, which governs the powers of the director of environmental protection as it
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applied to air pollution, and determined it could not consider two provisions of the

statute, R.C. 3704.03(G) and (R), independent of one another. See also Salem at ¶ 13

(finding the Director must comply with all statutory mandates when issuing a permit;

looking at the language of one statute in isolation without considering the mandatory

language of additional applicable statutes is inadequate). Thus, the Director is required to

follow all statutory mandates when issuing a permit. He does not have the discretion to

ignore statutory mandates.

{1149} Based upon the reasoning set forth in Sandusky Dock Corp., the language

in R.C. 6111.o3(J)(3) requiring consideration of evidence relating to technical feasibility

and economic reasonableness cannot be ignored to the extent it is consistent with the

CWA.

(1150) Given that we have established that the specific allocation for the Tussing

Road plant set forth in the Big Walnut Creek TMDL is not an absolute requirement

(because adjustments can be made), it is not inconsistent with the CWA for the Director

to be held to the statutory requirement that he give consideration to, and base his

determination regarding the imposition of water quality related effluent limitations on

evidence relating to the technical feasibility and economic reasonableness of removing the

polluting properties.

{¶ 151} This same reasoning applies to the TDS limitation as well. The Director

had options available to him which would allow compliance with all applicable statutes,

rules and regulations.

{¶ 1521 The Director, nevertheless, contends that because he has been given

discretion, he should be able to choose how he wishes to comply with the requirements of

the TMDL. In essence, he claims that if he chooses to simply implement the limitations

set forth in the TMDL "as is" (which results in making it impossible to consider economic

reasonableness or teclmical feasibility), rather than making adjustments, it is an abuse of

discretion for ERAC to essentially find that he must consider the option of making

adjustments so that he can then consider the economic reasonableness or technical

feasibility analysis. However, we find the Director does not have the discretion to ignore

statutory mandates.

{¶ 153) Notwithstanding that it is significant to note that the Director does have

broad discretion in determining how he will comply with the economic reasonableness
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and technical feasibility analysis requirements, given that the statute does not offer

guidance on how this evaluation is to be performed. R.C. 6111.o3(J)(3) simply states that

the Director "shall give consideration to, and base the determination on, evidence relating

to the technical feasibility and economic reasonableness of removing the polluting

properties from those wastes" as well as to "evidence relating to conditions calculated to

result from that action and their relation to benefits to the people of the state and to

accomplishment of the purposes of this chapter."

(f) Jurisdiction to Review

{¶ 154} The Director argues this court does not have jurisdiction to review a TMDL

after it has been approved. The Director submits that by approving the TMDL for the Big

Walnut Creek Watershed, the U.S. EPA approved the limits for phosphorus in the Big

Walnut Creek Watershed, including the area of Blacldick Creek at issue in this case and

that such approval is a°final action" by the U.S. EPA, which cannot be reviewed now.

[1155) The Big Walnut Creek TMDL was approved by the U.S. EPA on September

26, 2005, which included specific limits for phosphorus in Blacklick Creek. While this

court may not be able to review the Big Walnut Creek TMDL, we do have the authority to

review whether or not ERAC's decision finding the Director acted unlawfiilly in failing to

conduct a technical feasibffity and economic reasonableness analysis is supported by

reliable, probative, and substantial evidence and is in accordance with law. We find that it

is. Accordingly, we overrule the Director's first cross-assignment of error.

3, Responsibility for Analyzing Technical Feasibility and
Economic Reasonableness

11156) Having now determined that consideration of technical feasibility and

economic reasonableness are required, we must address the issue of who should perform

the analysis. In doing so, we disagree with Fairfield County's contention that because the

Director did not initially consider technical feasibility and economic reasonableness,

ERAC is now required to make these findings instead of the Director.

{¶ 1571 Fairfield County, as noted above, cited to R.C. 3745•05(G) and Ohio

Adm.Code 3746-11-03 in support of its position. While both of these require that every

order issued by ERAC shall contain a written finding of the facts upon which the order is

based, this does not advance Fairfield County°s proposition that ERAC must perform the

technical feasibility and economic reasonableness analysis. Citing to Salem, Fairfield
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County further argues it is ERAC's duty to make the findings regarding technical

feasibility and economic reasonableness. However, we believe that case does not stand

for the proposition that ERAC should perform the analysis that the Director neglected to

do.

{¶ 158} In Salem, the court reiterated that in reviewing a decision of the Director,

ERAC has the duty to determine whether the Director's action was unreasonable or

unlawful, based on the evidence presented at the de novo hearing. Here, ERAC found that

the Director, in imposing water quality-related effluent limitations in a permit, failed to

give consideration to and base his determination upon evidence introduced regarding

technical feasibility and economic reasonableness. R.C. 611l.o3(J)(3) lists this as one of

the powers of the Director. However, the statute does not grant that power to ERAC.

{¶ 159} In this case, ERAC determined that the Director's failure to conduct this

analysis and make a determination on the issue was unlawful, based upon the statutory

requirements set forth in R.C. 6111.o3(J)(3) and upon the evidence presented by Fairfield

County. While ERAC does have the duty to determine whether the Director's action was

unreasonable or unlawful based on applicable law and the evidence presented at a de

novo hearing, nothing within the decision in Salem indicates that ERAC also has a duty to

conduct the analysis for the Director.

{¶ 160} Therefore, we find ERAC's decision to return this matter to the Director for

consideration of technical feasibility and economic reasonableness is not error.

Accordingly, Fairfield County's third assignment of error is overruled.

X. THE DIRECTOR'S SECOND CROSS-ASSIGNMENT OF ERROR-
CREDIBLE DATA RULE

{1161} In his second cross-assignment of error, the Director argues ERAC erred by

improperly considering biological data submitted by Fairfield County that was not

credible data under the requirements of Ohio Adm.Code 3745-4°01. We disagree.

A. The Director's Argument

{¶ 162} The Director argues that the data submitted by Fairfield County via

EnviroScience in 2007 to assess Blacklick Creek, and to determine if the discharge from

the Tussing Road plant was having a negative impact on Blacldick Creek, failed to comply

with the requirements of Ohio Adm.Code Chapter 3745-4. The Director argues the data

submitted was classified as level 3 data because it was to be used for regulatory purposes
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a-nd, therefore, it was required to be collected by a level 3 dat,a. collector. Because the data

collected by EnviroScience in the 2007 macroinvertebrate survey on Blacklick Creek was

not collected by a level 3 qualified data collector, and because the individual (Markowitz)

who prepared the report analyzing and interpreting the data was also not a level 3 data

collector, the Director asserts the data and the corresponding report are not credible

under the regulations and consequently, they cannot be considered by ERAC to invalidate

a regulatory decision. The Director further argues the data at issue does not meet any of

the exceptions set forth in Ohio Adm.Code 3745-4-a1(D).

B. Fairfield County's Response

{¶ 163) Fairfield County raises the following three arguments in response to the

Director's credible data argument: (1) the credible data rule is not applicable here

because Ohio Adm.Code 3745-4-03 applies to data submitted to the Director as credible

data, not to data submitted to ER.AC, as is the case here; (2) it would violate due process

to require that data collected by Fairfield County for use in litigation against Ohio EPA be

approved by its adversary prior to its use; and (3) the evidence submitted by Fairfield

County to ERAC is admissible because it is reliable and relevant and satisfies the Ohio

Rules of Evidence.

C. Analysis-Credible Data Rule

(11641 Credible data is "scientifically valid chemical, physical, or biological water

quality monitoring data concerning surface waters, including qualitative scoring of

physical habitat characteristics and the sampling of fish, macroinvertebrates, and water

quality, that have been collected by or submitted to the director and that comply with the

requirements established in this chapter." Ohio Adm.Code 3745-4-02(B).

(1165) "The director of environmental protection shall adopt rules that establish

criteria for three levels of credible data related to surface water monitoring and

assessment." R.C. 6111.5i(A)(1). Ohio Adm.Code Chapter 3745-4 governs credible data

and qualified data collectors. Ohio Adm.Code 3745-4-01, which is titled "purpose and

applicability," reads in relevant part as follows:

(A) The purpose of this chapter, credible data rules, is to
establish criteria for three levels of credible data for a surface
water quality monitoring and assessment program
established by the director and to establish the necessary
training and experience for persons to submit credible data,
thereby increasing the information base upon which to
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enhance, improve and maintain water resource quality in
Ohio.

(B) Participation in this program is voluntary, except for the
requirement under section 6111.54 of the Revised Code that
each state agency in possession of surface water quality data
shall submit the data to the environmental protection agency
in a format designated by the director.

(Emphasis added.)
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11166) Ohio Adm.Code 3745-4-03, which governs qualified data collectors, states,

in relevant part, as follows:

(A) Criteria to become a qualified data collector (QDC).

(i) All data submitted to the director for consideration as
credible data shall originate from studies and samples
collected by, or under the supervision of, a QDC.

{¶ 167} Ohio Adm.Code 3745-4-o6, which governs level 3 data requirements and

reporting, states, in relevant part, as follows:

(A) Except as provided by paragraph (D) of rule 3745-4-01 of
the Administrative Code, all data submitted to the director for
consideration as level 3 credible data shall be collected and
submitted by level 3 qualified data collectors (QDCs)
approved by the director.

{¶ 168) Level 3 data is the highest level of credible data and is used for various

regulatory purposes. Ohio Adm.Code 3745-4-oi(C)(3). Leve13 data must be collected by

a level 3 qualified data collector. Ohio Adm.Code 3745-4-o6(A).

{¶ 169} The Director claims it is illogical to require data submitted to the Director

for regulatory matters to meet a certain standard of credibility, but not to require the

same standard for data challenging the factual basis of the Director's regulation or

permitting decision as presented before ERAC. However, we disagree with the Director's

assessment.

{¶ 1701 In reading the language used in Ohio Adm.Code 3745-4-03 and 3745-4-06=

as well as the other related administrative rules in this section which refer to credible

data, it is apparent that these rules apply to data submitted to the Director, not to data

submitted to ERAC. As set forth in Ohio Adm.Code 3745-4-02(E), "°Director means the

director of the Ohio environmental protection agency." Nothing within these
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administrative rules refers to data submitted to ERAC. In fact, there is no reference at all

to data that is submitted to ERAC.

(11711 If it had been the intention to apply the credible data rules to data

presented to ERAC, the administrative rules could have easily been written to reflect such

an intention. They were not so written. Instead, the rules on the submission of credible

data were developed as a result of "a program that classifies surface water monitoring

performed by watershed groups, state agencies, schools, local volunteers and other

organizations. Ohio EPA uses the data submitted under the program in ways prescribed

by State law." See Ohio Environmental Protection Agency, Ohio Credible Data Program,

http://www.epa.state.oh.us/dsw/credibledata/how OEPA uses_data.aspx (accessed

May 23, 2013). The motivation behind the credible data rules is the idea that the state

should have as much good scientific information about Ohio's surface waters as possible

in order to properly manage them. Id. The rules allow for the submission of data to the

Ohio EPA from various sources, including volunteer and citizen groups. Id.

11172) As stated above, there is no indication that the rules applying to the

submission of this data are intended to be applied to the submission of evidence before

ERAC. The Director is not ERAC. ERAC is an administrative body created to facilitate

the administration of environmental law and made up of members with special expertise

whose interpretation of rules and regulations and whose resolution of evidentiary

conflicts are afforded due deference. See Columbus Steel Castings Co. v. Nally, ioth Dist.

No. a.iAP-932, 2ox2-Ohio-4417. The Ohio EPA, on the other hand, is a state

environmental agency whose primary functions are the protection, management, study or

assessment of the environment. See Ohio Adm.Code 3745-4-02(S).

11173) Furthermore, the credible data rules do not appear to be applicable to the

circumstances here, where Fairfield County submitted its data and testimony to ERAC in

response to the Director's actions regarding the permit at issue, rather than as part of a

monitoring program administered by the Ohio EPA.

{¶ 174) Finally, the evidence and testimony submitted by Fairfield County met the

requirements of the Ohio Rules of Evidence and was admissible for consideration by

ERAC. See generally Village of Harbor View v. Jones, ioth Dist. No. ioAP-356, 2010-

Ohio-6533,155 (although strict rules of civil procedure and rules of evidence do not bind

ERAC, all of ERAC's decisions must be predicated upon the testimony of witnesses who
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are sworn and upon papers or documents that are properly authenticated in some

fashion). It is up to ERAC to use its discretion to weigh the evidence received and decide

whether or not it finds the evidence to be credible. Consequently, we do not find that

ERAC erred in admitting the data collected on behalf of Fairfield County via the 2007

macroinvertebrate survey of Blacklick Creek.

(11751 Accordingly, the Director's second cross-assignment of error is overruled.

M. DISPOSITION

11176) In conclusion, we overrule Fairfield County's first, second, and third

assignments of error. We also overrule the Director's first and second cross-assignments

of error. The final order of ERAC is affirmed. As ordered by ERAC, the portions of the

NPDES permit relating to phosphorus and TDS limits are vacated and remanded to the

Director for further proceedings consistent with that decision.

Judgment affirmed;
cause remanded.

BROWN and SADLER, JJ., concur.
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This matter comes before the Environmental Review Appeals Commission

("ERAC," "Commission") upon the July 27, 2006 Notice of Appeal filed by Appellant

Board of Commissioners of Fairfield County ( "Fairfield County"). The action underlying

the instant appeal is the Director of Ohio Environmental Protection Agency's ("OEPA,"

Ohio EPA," "Agency," "Director") June 30, 2006 issuance of a National Pollutant

Discharge Elimination System ("NPDES") permit to Fairfield County. A de novo hearing

in this matter was held before the Commission from February 9 through February 13,

2009, during which all documents in the certified record were moved into the record and
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admitted into evidence. Based on a review of the evidence admitted at the de novo

hearing and applicable laws and regulations, the Commission finds the Director's final

action of issuing the NPDES permit to Fairfield County unlawful for failure to satisfy the

requirements of Ohio Revised Code ("R.C") 6111.03(J)(3).

FINDINGS OF FACT

Background on Water Quality

{71} The United States Congress established the Clean Water Act ("CWA") in

1972. Section 101(a) of the CWA declared that the purpose of the CWA was to

"restore and maintain the chemical, physical, and biological integrity of the Nation's

waters."

(112) States are required to adopt water quality standards to protect public

health or welfare, enhance the quality of water, and serve the purposes of the Clean

Water Act. As such, Ohio EPA oversees Ohio's State Water Quality Management

("WQM") Plan as promulgated under Sections 303 and 208 of the Federal Water

Pollution Control Act ("FWPC"): State WQM plans describe and promote efficient and

comprehensive programs for controlling water pollution from point and nonpoint

sources within defined geographic areas as designated by state governors. 33 U.S.C

Section 1288(a); www.epa.state.oh.us/dsw/mgmtplans/208whatiswqmpm.asp; 40 CFR

131.2.

{j3} The Areawide Water Quality Management Plan, or "208 Plan," is a

discrete component of Ohio's WQM Plan. Named after Section 208 of the CWA, a 208

Plan framework authorizes the development and implementation of numerous 208
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Plans to address pollution in certain regional areas as identified by the governor of

each state. Once developed, 208 Plans are subject to a formal adoption process

during which Ohio EPA submits a 208 Plan to the governor, Who certifies the plan to

the U.S. EPA Administrator. The U.S. EPA Administrator then reviews the state's 208

Plan and either approves or rejects the plan. 33 U.S.C. Section 1288(a).

(14) Relevant to the instant appeal, Section 303 of the CWA requires each 208

Plan to address nine (9) distinct elements, including setting total maximum daily loads

(°TMDL®) for water pollutants. The TMDL program, established under Section 303(d) of

the CWA, focuses on identifying and restoring polluted rivers, streams, lakes, and other

surface water bodies by requiring a written, quantitative assessment of water quality

problems and contributing sources of pollution. This quantitative assessment specifies

the amount a pollutant must be reduced to meet water quality standards, allocates

pollutant load reductions, and provides the basis for taking actions necessary to restore

a water body: 33 U.S.C. Section 1228(A)(3); 33 U.S.C. 1313.

Fairfield County's Waste Water Treatment Works

{15} Fairfield County operates a waste water treatment works facility

("WWTW," "Tussing Plant" "Plant") located at 10955 Tussing Road, Violet Township,

Fairfield County in Pickerington, Ohio. The Tussing Plant serves approximately six

thousand, mostly residential, customers and also treats the fiiter backwash water from

the County's nearby water treatment plant. The Tussing Plant is located on the east

side of Blacklick Creek, a few hundred yards west of . State Route 256 and
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approximately one-half mile south of 1-70. The Tussing Plant's effluent is discharged at

River Mile ("RM°)11.0. Testimony Vogel.

{116} Two golf courses are located .in the vicinity of the Tussing Plant. Blacklick

Creek Golf Course is located along the west bank of Blacklick Creek, approximately

one-quarter of*a mile north of the WWTW, while Turnberry Golf Course, also located on

the west bank, is situated just upstream of the Plant's discharge point between RM

11.0 and RM 9.5. Several large culvert pipes drain the Turnberry Golf Course into

Blacklick Creek at various points along the course. Appellant's Exhibits ("Ex.") C, D;

Testimony Vogel.

{'{f7} Just downstream from the Plant's outfall, on the east bank of Blacklick

Creek, is a ravine that drains a shopping mail complex. Further downstream at RM

10.3, a tributary drains a large residential area of Violet Township. The areas north,

south, and east of the Plant are also developed with residences and commercial

buildings. Testimony Markowitz, Vogel.

{18} Fairfield County believes that the location and entities surrounding the

WWTW have a significant impact on the overall water quality in the area. According to

Ohio EPA's Robert Miltner, who was admitted at the hearing as an expert in water

quality standards and aquatic biology, and Mike Bolton, who was admitted as an expert

in macroinvertibate ecology, non-point source discharges such as commercial and

residential development can adversely influence water quality. It is undisputed that the

greater amount of urbanization along a stream, the greater the potential impact on
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water quaiity, including nutrients and pesticides flowing from a golf course. Testimony

Bolton, Markowitz, Mendel, Miltner.

) In 2005, Fairfield County made six million dollars worth of improvements

to the Plant, including improving the level of water treatment at the facility and

increasing the volume of water that could be treated from two million gallons per day

("MGD°) to three MGD. Kerry Hogan, former Director of Public Utilities for Fairfield

County and current Director of Water Resources in the Wastewater Group of the

Columbus office of URS -(an engineering firm), testified at the hearing as an expert in

wastewater treatment design. Mr. Hogan, who was involved in the planning and design

of the 2005 improvements, testified that representatives of Fairfield County consulted

with Ohio EPA regarding plant design and function throughout this expansion. Upon

completion of the 2005 expansion, the Tussing Plant was rendered land-locked by

commercial and residential development. Testimony Hogan, Vogel.

{1110} David Frank, who was accepted at the hearing as Fairfield County's expert

in wastewater treatment plant design and water treatment plant design, testified that he

was responsible for the design of the Tussing Plant expansion that was completed in

2005. He also prepared and submitted to Ohio EPA the permit to install application

and plans associated with this expansion. Mr. Frank testified that the 2002 permit to

install application issued for the expansion did not include any provision for direct

phosphorus or total dissolved solids ("TDS") removal and that Ohio EPA issued the

permit to install without requiring such provisions. He further testified that current

monitoring data demonstrate that the phosphorus and TDS limits imposed in the 2006
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NPDES permit can not be met by the Tussing Plant as currently configured. Testimony

Frank.

2006 NPDES Permit

{111} Fairfleld County submitted an application for an NPDES permit renewal.'

Ohio EPA employee John Owen, Environmental Specialist 2, Division of Surface

Water, Central Office, reviewed Fairfield County's application for completeness, drafted

the NPDES permit, and developed the 2006 Permit limits, including permit limits for

phosphorus and TDS. Testimony Owen.

{1112} Mr. Owen testified that Fairfield County's previous NPDES permit, issued

prior to Ohio EPA's development of the 2005 TMDL report for the Big Walnut Creek,

only required monitoring for phosphorus. In establishing a phosphorus limit in the

current NPDES permit for the Tussing Plant, Mr. Owen referred to Ohio EPA's TMDL

for Big Walnut Creek and selected the numerical limit for phosphorus, 0.5 mg/I, as

stated in the TMDL. Because he believes that Ohio EPA is required to implement the

pollution control measures set out in the TMDL, Mr. Owen believes did not conduct an

independent analysis to evaluate whether a phosphorus limit was necessary for the

Tussing Plant. Testimony Owen.

{113} Mr. Owen selected the TDS limit for the permit by inputting specific

parameters, such as estimated (low) stream flow, upstream TDS concentration, and

Tussing Plant flow into a software program that generated a calculated TDS limit. As

with setting limits for phosphorus, Mr. Owen did not engage in any site-specific

' The record does not contain a copy of Fairrieid County's application for permit renewal, as such
the Commission is unable to pinpoint a precise date on which it was submitted to Ohio EPA.
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biological or technical, analysis to determine if a TDS limit was necessary or what that

limit should be. Testimony Owen.

{114} In December 2005, Ohio EPA issued the draft NPDES permit to Fairfield

County. On February 7, 2006, Fairfieid County timely submitted comments regarding.

the draft NPDES for the Tussing Plant to Ohio EPA. Of particular relevance to the

instant matter are the following comments regarding effluent limits of phosphorus and

TDS:

The County suggests that the Agency eliminate the 0.5 mg/i phosphorus
limit for Tussing Road WRF. This overly stringent limit would require the
County to implement a chemical feed (or other measures); which would in
turn mandate the Installation of additional biosolids handling infrastructure.
Blacklick Creek is in full attainment of WQS for the area -in the vicinity of
the Tussing Road WRF and actually improves downstream of the effluent
outfall. To the County's knowledge, there have been no algae outbreaks
in Blacklick creek. The Water Quality Report (2004) fails to include the
largest source of nutrient arid organic enrichment to. Blacklick Creek in this
stretch, the Turnberry Golf Course. In addition, there are several field tiles
that discharge to Blacklick Creek along the stretch (upstream and down
stream) of the Tussing Road outfall. Imposing a restrictive phosphorus
limit on the Tussing Road WRF will not solve a situation created by others;
nor should Fairfield County customers be held financially responsible for.
correcting a`probiem' caused by others. The County believes that more
information is needed to determine the cause and extent of nutrient
issues, if any, within this stretch of Blacklick Creek. Fairfield County would
be amenable to discussing with OEPA a joint cooperative. sampling
program of Blacklick Creek to determine the _ extent and causes of any
nutrient impairment. Regardless of the final concentration limit, the County
requests the monthly loading limit be rounded to the nearest tenth to be
consistent with the other permit limits.

Total Dissolved Solids. (TDS) As of the date of preparing these
comments the County has not had the opportunity to fully evaluate the
WLA that serves as the basis for this (and other) effluent limits. In
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addition, as noted above, the County believes that stream flow used by
the OEPA in the model is incorrect. Also, it appears that the Agency used
2004 plant data. Although certainly not unreasonable on its face, the
Tussing Road facility was in 'shakedown' mode during part of this year,
which likely also impacts the quality of the data set. Finally, before an
effluent limit is imposed on the facility, the County would request that it be
given an opportunity to gather additional upstream data and evaluate
certain housekeeping measures that the County believes may obviate the
'need' for a TDS limit in the permit. (Ernphasis sic.) Certified Record
("CR") Items 5, 7, 9; Joint Ex. 11.2

8

{115} To address the concerns outlined in Fairfield County's letter, Eric Nygaard,

Environmental Specialist, Division of Surface Water ("DSW"), Permits and Compliance

section of Ohio EPA, asked Matt Fancher, Ohio EPA, DSW employee in the Modeling

and Assessment section, to prepare a memorandum reviewing the basis for the

phosphorus limit in the -NPDES permit. Mr. Nygaard testified that he did not perform

an in-depth evaluation of the biological impact of current or future discharges of

phosphorus or TDS from the Tussing Road outfall. He did, however, rely on Mr.

Fancher's memorandum dated April 11, 2006, which included a table demonstrating,

that based on a 2002 assessment of the Big Walnut Creek basin, Blacklick Creek was

in "full-attainment" of its Warm Water Habitat designation. The table also documented

sampling results at various river miles upstream and downstream of the Tussing Plant

and appeared as follows:

2 In preparation for- hearing, Fairfield County engaged the eicpert services of Mr. Frank, the
engineer who designed the 2005 plant expansion. Mr. Frank's December 2007 report entitled "Fairfield
County Utilities, Tussing Road Water Reclamation Facility (WRF), Permit Compliance Study" examined
the Tussing Plant's existing effluent data and the 2006 NPDES permit limits; Total Phosphorus data,
reduction costs, and alternatives; and TDS data and reductlon alternatives. Based on his data and
analysis, Mr. Frank determined that the final permit limit for phosphorus of 0.5 mgfl could only be met
with the installation of five million dollars of additional equipment and the TDS limit was not technically
feasible. Testimony Frank; Joint Ex. 30.
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Testemony Nygaard; CR Item 6 (emphasis sic).

(1[16) Mr. Fancher's memorandum first began by stating that the Big Walnut

Creek TMDL Study recommended a 2,073 kg/yr wasteload allocation for. the Tussing

Road Plant. Additionally, Mr. Fancher's memorandum outlined the stream conditions

as assessed in 2000 and documented in a report titled Biological and Water Quality

Study of the Big Walnut Creek Basin. The Commission summarizes and comments. on

key points in Mr. Fancher's mem®randum, as follows:

1) A 10-point decline in the ICl3 score immediately downstream from the
Tussing Road outfall. "The decline was caused by an increased
predominance of pollution-tolerant . taxa ** *" and "indicated mild
organic/nutrient enrichment from the Tussing WRF." Despite the 10-point
swing, both the upstream and downstream ICI scores met the biocriteria
standard used to measure attainment;

2) A greater fluctuation in diurnal dissolved oxygen ("DO") at RM 10.2
than at RM 11.25. Despite the greater fluctuation, all DO levels met
numerical DO water quality standards;

3) A conclusion that the "larger diurnal fluctuation recorded at the
downstream • site is characteristic of the excessive algal production
association w(ith a nutrient enriched condition";

Invertebrate Community Index, or IGI, is a sco(ng system developed by Ohio EPA to assess
the health of aquatic macroinvertebrates In a stream. An ICI is one of the three biocriteria standards Ohio
EPA employs to measure attainment of aquatic uses. The other indices measure the health of the fish
community in the stream: 1) the Index of Biotic Integrity or IBI; and 2) the Modified Index of well being or
Mlwb. Ohio Adm.Code 3745-1-07(B) and Table 7-15.
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4) A"dramatic" increase in total *phosphorus immediately downstream of
the Tussing Plant; and

5) A generalized concern that future violations of water quality might occur
if the flow through the Plant increases at some point in "the future. No
calculations or documents were included to fully substantiate Ohio EPA's
concern. CR Item 6.

10

{1117} Additionally, Mr. Fancher conducted the modeling for Fairfield County's

NPDES permit employing a simple model, rather than the more complex "receiving

stream" model, to calculate loads from nonpoint sources and other sources to Blacklick

Creek. The "receiving stream" model, used further upstream from the Tussing Plant

but not in the calculations for the NPDES permit, "estimates the changes in chemical

constituent or physical parameter in the water quality and sometimes the transport of

constitutes along with the flow." Unlike the simple model, the "receiving stream" model

accounts for assimilation consistent with the biological community. In other words, the

"receiving stream" model accounts for the stream's natural ability to assimilate the

constituent, thus the number produced by the simple method may be too conservative

given the conditions of the stream. Testimony Fancher.

{118} When testifying at the hearing, Mr. Fancher stated that his conclusions

were based upon his interpretation of data summaries, and he had never visited

Blacklick Creek. He acknowledged that his "knowledge of the stream Is limited to what

the presented data shows" and that he has never personally witnessed any nuisance

growths of algae at Blacklick Creek. Testimony Fancher.
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{1[19} During the hearing, Fairfield County responded to several points raised .by

Mr. Fancher's memorandum, specifically to Ohio EPA's position -on phosphorus,

dissolved oxygen, and future impairments to the stream.

(1120} Mr. Markowitz, an expert for Fairfield County, explained the relationship

between phosphorus and dissolved oxygen as they impact- the stream . and its '

inhabitants. Phosphorus, Mr. Markowitz testified, is essential to plants and aquatic iife.

because without its presence, streams would be unable to support the plant life on

which fish and bugs feed. Excessive amounts of phospiiorus, however, will produce an

overgrowth of plants, and potentially result in a"nuisance.°'4 When plants grow in

excess, too much dissolved oxygen is generated during the daytime because the plants

are photosynthesizing, taking in CO2 and releasing dissolved oxygen. Then, at. night,

when the plants no longer engage 'in photosynthesis, they begin taking in dissolved

oxygen and releasing C02, a process known as respiration. Thus, in water bodies

where excessive plant growth is present, known as eutrophic lakes and streams, the

concentration of dissolved oxygen can plummet to. very low levels at night as it is

adsorbed, yet be very high during the day as it is released. The change between

nighftime and daytime dissoived oxygen levels is known as "diurnal swing." Mr.

Markowitz further testified that he is unaware of any study or report generating a

specific number or phosphorus limit that can be universally applied in ail situations. He

4 Ohio Adm.Code 3745-1-04 provides:
[t]he following general water quality criteria shall apply to all surface waters of the
state Including mixing zones: To every extent practicai and possible as
determined by the director, these waters shall be: °`*(E) Free from nutrients
entering the waters as a result of human activity in concentrations that create
nuisance growths of aquatic weeds and algae.
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believes a stream's simulative capacity, or ability to use phosphorus effectively without

generating a eutrophic condition, is dependent on several factors including the stream's

habitat, flow, existing aquatic life, and temperature. Testimony Markowitz.

{121} Fairfield County also asserted that the dissolved oxygen data cited in Mr.

Fancher's memorandum do not establish the presence of a nutrient rich environment

downstream of the Tussing plant. In support, Fairfield County sited several concerns

about the quality of the data and Mr. Fancher's interpretation. Additionally, Mr. Krejsa,

Fairfield County's expert witness who testified about impact'evaluation, aquatic biology

and ecology, water quality, biological surveys, and biological criteria, asserted that

collection of the dissolved oxygen-data did not comport with Ohio EPA's own protocol

for sampling dissolved oxygen. Specifically, the data reviewed In Mr. Fancher's

memorandum was collected over a two day period, rather than the severi day period

generally required by Ohio EPA. Sampling over a longer period of time reduces the

wide-swinging variables that can affect dissolved oxygen results. Testimony Krejsa.

{122} Mr. Markowitz disagreed with Mr. Fancher's conclusion that the larger

diurnal swing at RM 10, which is about one mile downstream of the Plant, was

determinative that the WWTW was causing excessive nutrient enrichment. Mr.

Markowitz explained that in areas where nutrient enrichment is a problem a dense algal

mass can be observed, along with a nighttime dissolved oxygen level that violates the

water quality standards. By comparison, Mr. Markowitz had recently reviewed an

extensive data set of dissolved oxygen measurements in the Columbus area, 38 sites

monitored over a summer period. Within the data set he found differences comparable
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to those found in Blacklick Creek and observed that such differences were not

indicative of algal growth. Notably, in this instance, all dissolved oxygen data collected

from Blacklick Creek met the warm water habitat water quality standards applicable

B.lacldick Creek, and no nuisance growths of algae have ever been observed in the

creek downstream of the Plant. Testimony Markowitz.

{¶23} Fairfield County also asserted that the locations selected- for sampling

dissolved oxygen would not likely lead to an accurate determ€nation of whether the

effluent from the Tussing Plant was impacting water quality. Mr. Michael Mendel,

Fairfield County's witness admitted in this hearing as an expert in aquatic biology,

macroinvertebrate ecology, and biostatistics, testified that golf courses adjoin well over

one mile of Blacklick Creek. Golf courses are known contributors of significant

quantities of nitrogen and phosphorus into nearby water bodies, and he has personally

observed excessive algal growth resulting from run-off from golf courses. Mr. Mendel

believes that the golf courses closely located to Blacklick Creek are a likely explanation

for the diurnal swings observed in the stream downstream of the Tussing Plant.

Testimony Mendel.

{124} In his final analysis, Mr. Fancher also expressed concern about future

impairment of Blacklick Creek due to increased Plant flows.. Mr. Fancher analyzed

Ohio EPA's concerns about increased Plant flow and stated the following:

* * * it is possible the increased loading from the Tussing WRF has
exacerbated the enriched condition found in Blackllck Creek. That
possibility is what the TMDL recommendation. is intended to protect
against. Should the instream condition below the Tussing WRF discharge
in fact deteriorate, then it could very likely be found in nonattainment when
next assessed. * * * CR Item 6.
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{¶25} Fairfield County counters by arguing that the basis for imposing a

phosphorus limit can not be whether some worsening might occur, rather Ohio EPA

must present a valid factual foundation to establish that limiting the concentration of

phosphorus to the final limit of 0.5 mg/I is necessary to assure that phosphorus will not

cause or contribute to a violation of biocriteria. To demonstrate that Ohio EPA did not

engage in independent analysis of the phosphorus, Fairfield County points to

Nygaard's testimony where he states the following:

Q: And you did not independently evaluate the biological impact that
discharge of phosphorus from the plant would have on the stream at 3
million gallon per day flow, did you?

A: I did not.
Testimony Nygaard, Transcript Volume III, p. 198.

{126} It is undisputed that nutrient enrichment in the form of algal growth has

never been observed below the Tussing Plant and neither have other characteristics of

nonattainment typically associated with an Increased phosphorus load. Testimony

Krejsa, Markowitz, Mendel, Vogel.

{127} Ultimately, on June 30, 2006, the Director issued NPDES permit number

4PU0004*HD ("Permit") to Fairfield County for its wastewater treatment plant. The

NPDES permit became effective on August 1, 2006 and contained a phosphorus limit

of 0.5 mg/I and a TDS limit of 1646 mg/I concentration and 18692 mg/I monthly loading.

Joint Ex. 4.

{128} On July 27, 2006, Fairfield County 'timely appealed the Director's issuance

of the 2006 Permit and later amended its Notice of Appeal on October 11, 2007.
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Fairfield County's Amended Notice of Appeal sets out the following eleven assignments

of error:

• The discharge limitation of Total Dissolved Residue '(Solids) ('TDS') are
unreasonable and unlawful.

• The discharge limitations on Total Phosphorus [(•TP°)] are unreasonable
and unlawful.

• The schedule of compliance for TDS is unreasonable and unlawful.

• The schedule of compliance for Phosphorus is unreasonabl.e and
unlawful.

• Ohio EPA acted unlawfully, in violation of OAC 3745-33-04(C)(3), when
it issued the renewal permit to Tussing Road WRF in 2006 with limits
more stringent that those developed by Ohio EPA when it issued the PTI
for Fairfield County's construction of new facilities in 2002.

• Ohio EPA acted unlawfully and unreasonably in imposing water-quality
based limits for TP and TDS in the renewal permit for Tussing Road WRF
because the receiving stream, Blacklick Creek, is already in attainment of
[Warm Water Habitat].

• Ohio EPA acted unlawfully and unreasonably in imposing limits for TP
and TDS in the renewal permit for Tussing Road WRF without
consideration of the numerous non-point sources contributing these
pollutants to Blacklick Creek.

• Ohio EPA acted unlawfully and unreasonably in imposing a TDS limit in
therenewal permit for Tussing Road WRF because there is no technology
that can be added to the recently constructed Tussing Road WRF to meet.
the TDS limit.

• Ohio EPA acted unlawfully and unreasonably in imposing TP limits in
the renewal permit for Tussing Road WRF because the cost of compliance
to Fairfield County and its users is economically unreasonable and would_
impose an undue financial hardship on the County and Its residents out of
proportion to the benefits, if any, that would be achieved by meeting the
limits.

• Ohio EPA acted unlawfully and unreasonably in imposing TP and TDS
limits in the renewal permit for Tussing Road WRF because Ohio EPA has
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not demonstrated that the Tussing Road WRF Is the primary source of
nonattainment of WQS in Blacklick Creek, as required by OAC 3745-1-
07(A)(6)(b).

• Ohio EPA acted unlawfully and unreasonably, and in violation of ORC
6111.03(J)(3), in imposing a (sic) TP and TDS limits in the renewal permit
for Tussing Road WRF because Ohio EPA did not give consideration to or
base its decision on the economic reasonabteness and technical feasibility
of removing either TP or TDS from the waste water treated at the Tussing
Road WRF to meet the limits in the 2006 renewal permit. Case File Items
A, U.

16

{129} At the outset it is important to recognize a critical distinction in this matter

is how the Director and Fairfield County view the TMDL process and its impact on

NPDES permitting in the state of Ohio. The Director asserts that in geographic areas

where TMDLs have been established, NPDES permits must be consistent with the

limits set out in the TMDL. Conversely, Fairfield County believes that current in-stream

data should be evaluated and incorporated into the Director's decision to impose a

discharge limit, even if the limit Ohio EPA selected is precisely the limit expressed in

the TMDL. Fairfield County further argues, that when selecting a discharge limit, the

Director must consider economic reasonableness and technical feasibility of removing

the pollutant from the discharge. The Director counters that he is required to issue

permits consistent with the CWA and need only consider the economic and technical

factors to the extent consistent with the CWA.

{¶30} Substantively, the assignments of error in this matter can be divided into

two categories - those relating to phosphorus limits and those relating to TDS limits.

Before addressing Fairfield County's assignments of error, the Commission will first

examine the overall condition of Blacklick Creek.
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Condition of the Biacklick Creek

{1131} At hearing, both Fairfield County and Ohio EPA presented data regarding

the condition of Blacklick Creek. Biological surveys and Ohio EPA's biocriteria

assessments involve evaluating the. health of fish and macroinvertebrates, as well as

an assessment of their habitats. As briefly noted earlier in this opinion; the principal

biological evaluation tools employed by Ohio EPA are the Index ®f Biotic integrity (IBI),

the Modified Index of Well-Being (Mlwb), and the Invertebrate Community index (ICI).

These three indices assess numerous factors, including species richness, trophic

composition, diversity, presence"of pollution-tolerant individuals or species, abundance

of biomass, and the presence of diseased or abnormal organisms. "Habitat drives

everything," and the impact of a discharger on. aquatic life can be assessed by

selecting appropriate sample locations upstream -and downstream of the discharger;

Testimony Bolton, Krejsa.

{132} A good upstream data collection point, or "reference'site," Is a location that

is representative of stream conditions, absent the pollutant source being evaluated, and

yet, is otherwise similar to the conditions found downstream of the discharge. source.

Ohio EPA chose RM 11.3, which is just north of the Tussing Plant, as a reference site

for macroinvertebrates. For fish data, Ohio EPA chose as its reference sites RM 13.7

and RM 11.3 in 2000 and RM 11.3 in 1996. Testimony Krejsa, Markowitz.

{1133} Fairfield County also collected data in the stream and contracted with

EnviroScience in 2007 to assess whether the discharge from the Tussing Plant was

causing an adverse impact on Blacklick Creek and to determine whether a direct
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correlation between water quality and TDS or phosphorus discharges was present. At

the time of EnviroScience's work, the Tussing Plant discharge flows were near 2.0

MGD, which is approximately 50% higher than the discharge flows during Ohio EPA's

2000 study. Testimony Krejsa, Markowitz.

{1134} Though EnviroScience followed Ohio EPA macroinvertebrates sampling

procedures, it believes it enhanced the accuracy of the data results by placing Hester-

Dendy5 samplers in locations more carefully designed to Isolate the Tussing Plant's

impact on Blacklick Creek. Specifically, Fairfield- County asserted 'that Ohio EPA's

upstream reference site, placed upstream of a tributary that drains surface water from a

residential community and road run-off, failed to accurately reflect the quality of the

water reaching the Tussing Plant. Thus, because Ohio EPA"s upstream data did not

account for all pollutants already in the stream just prior to the water reaching the Plant,

Fairfield County believes Ohio EPA's assessment of the Impact of the Tussing Plant

effluent was skewed such that it depicted the Tussing Plant as having a greater impact

on water quality than was actually occurring. Testimony Vogel.

{1135} In contrast, EnviroScience situated its upstream reference site below the

tributary at the .Tussing Road Bridge to better account for the impacts of residential

development and road run-off. In other words, Fairfield County believes that

EnviroScience's upstream reference point more accurately assessed water quality as it

reached the Tussing Plant because it included the external impacts of road run-off and

5 A Hester-Dendy sampler is a multiple plate device designed for substrata sampling of
macroinvertebrate organisms found In rivers, streams, lakes, and tidal flats. Testimony Mendel.
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residential-activity that was present, whereas Ohio EPA's reference site excluded those

impacts. Testimony Markowitz.

{1136} EnvironScience's downstream sampling site was located in essentially the

same place as Ohio EPA's: Neither Ohio EPA's nor EnviroScience's downstream

sampling site could fully isolate effects of the Plant's effluent, because a shopping

center parking lot and nearby golf course both drain into the Tussing Plant's mi(ing

zone. Testimony Markowitz.

(137) In addition to selecting different reference - points, Ohio EPA and

EnviroScience employed slightly different data collection procedures and calculations

for. sampling macroinvertebrates. Ohio EPA counted and identified a portion of the

organisms in the collected samples, about 2%; and then multiplied the hand-counted

results by a specific factor to calculate expected percentages and make outcome

predictions. Conversely, in an. attempt to more precisely characterize the sample,

EnviroScience's Mr. Mendel counted and identified each organism collected in the

Hester-Deny sampling devices: Testimony Mendel.

{138} Predictably, the results gathered from EnvironScience's and Ohio EPA's

reference sites showed great-disparity due to the distinctly_ different upstream Hester-

Dendy placements. EnviroScience reported an -ICI score of 34, while Ohio EPA

reported an JCI score of 48. The results from the downstream sampling were similar to

each other; Ohio EPA's ICI score downstream was 38 in their 2000 study, while in

2007, EnviroScience documented an ICI score of 36. Significantly, both upstream and
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downstream 1CI scores are considered in attainment for water quality standards for that

area. Appellant's Ex. Q; Testimony Mendel.

{139} Mr. Mendel's hand-count of ICI-related taxa provided great Insight into the

types of macroinvertebrates thriving in the stream. In the upstream reference location,

Mr. Mendel found fewer pollution-sensitive species than he did in the downstream

location, and predictably, the upstream location had more pollution-tolerant species

than the downstream location. Mr. Mendel testified that if the Tussing Plant were

adversely impacting the Blacklick Creek downstream, he would have observed the

opposite outcome, an increase in the pollution sensitive taxa downstream of the

WWTW`s outfall. Appellant's Ex. 0; Testimony Mendel.

{140} Fairfield County also argued that, when evaluating the upstream fish and

macroinvertebrate data, Ohio EPA neglected to account for a concept called "within

site" variability. "Within site" variability is a phenomenon documented in benthic

communities in watershed studies conducted by Ohio EPA employee, Jeff DeShon.

Mr. DeShon leads Ohio EPA's fish and macroinvertebrates biosurvey group, in which

Mike Bolton is also employed. At the hearing, Fairfield County submitted an Ohio EPA

field sampling manual, which included a field study conducted in 1987, titled "Biological

Criteria for the Protection of Aquatic Life: Volume III: Biological Field Sampling and

Laboratory Methods for Assessing Fish and Macroinvertebrate Communities." In this

volume of the study,_Mr. DeShon obtained lCI scores from 19 juxtaposed Hester-Dendy

samplers in an anthropogenically unimpacted area of Darby Creek With similar natural

conditions to assess whether there was any natural variability between the samples
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themselves. Mr. De.Shon reported an ICI score range of 28 to 44, revealing a 16-point

difference between the high and low ICI scores and a 10-point difference between the

median and high ICI score. Testimony.Krejsa; Mendel.

{141} Mr. Krejsa, Fairl"ield iCounty's expert, believes because a stream is a

dynamic biological system, the wide range of the ICI scores represents the natural

variability that is present in valid, but wide ranging, ICI data scores. Mr. Mendel aiso

reviewed Ohio EPA's Darby Creek ICI scores and compared the score range to the ICI

results compiled by Ohio EPA in Blacklick Creek upstream of the Plant. Looking at the

scope of natural variability, Mr. Mendel believed that the ICI. score of 48 upstream of

the Tussing plant was a number consistent with a "within site" median ICI score of

39.256. The difference between the high ICI score and the median ICI score in Darby

Creek was 14 points, while in Blackiick Creek the difference was only 10 points. To Mr.

Mendel, the ICI score of 48, though an anomaly when considered with the other data

points in the stream, was within the site's natural variability. Thus, the 10 point drop

observed downstream from the Tussing Plant was not remarkable or uniquely definitive

of the Blacklick Creek's condition - and certainiy not so given that the downstream site

was also considered in attainment as defined by 'Ohio EPA. Appellant's Ex. Q;

Testimony:Krejsa, Mendel.

{142} Additionally, Mr. Mendel testified about an inherent error that can occur if

a pilot study is not conducted prior to subsampling, the technique used by Ohio EPA to

calculate ICI scores. Mr. Mendel asserted that subsamp(ing; by its nature, introduces

6 The median ICI score for atl data points immediately downstream and those upstream and in
attainment in Blacklick Creek is 39.25 Testimony Krejsa.

77



No. 235929 22

errors; therefore, the samples must be randomized and a pilot study must be first

conducted to assess how well the subsampling represents the total sample. He further

argued that because Ohio EPA did not randomize the samples or conduct a pilot study,

Ohio EPA's ICI data from its upstream and downstream points are insufflcient to draw a

reliable conclusion regarding the differences between the two macroinvertebrate

populations. Testimony Markowitz, Mendel.

(143) Mr. Mendel's final point regarding the ICI data collected by Ohio EPA

addressed biological consistency. He queried whether the data "makes sense" when

viewed in light of the other data collected in and known about the stream. Mr. Mendel

asked the Commission to consider Ohio EPA's own fish data, the IBI and Mlwb scores,

along with Ohio EPA's classification of the stream as In attainment. Both the IBI and

Mlwb numbers Improved downstream of the Tussing Plant, which is highly significant

because as all the testifying experts agreed, fish communities are more sensitive to

phosphorus conditions than are macroinvertebrate communities. Testimony Mendel.

{144} Further, Robert Miltner, one of the authors of a report titled, "Associations

Between Nutrients, Habitat, and the Aquatic Biota in Ohio Rivers and Streams,"

commonly referred to as the Associations Report, demonstrated the presence of a

strong direct correlation between habitat and biocriteria and correspondingly, a lesser

direct correlation between nutrients (predominately phosphorus) and biocrite(a. In the

Blacklick Creek at the upstream sampling location the Qualitative Habitat Evaluation

Index7 ("QHEI") is 76.5, while downstream the QHEI is 70.0. Mr. Mendel believes the

" The Quaiitative Habitat Evaluation Index is an index based on the foiiovring six metrics: 1)
substrate; 2) instream cover; 3) channel morphology; 4) riparian and bank condition; 5) pool and riffle
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drop In the QHEI score is a more plausible explanation for the differentiation between

the upstream ICI scores and the 10-point lower downstream ICI score. Joint Ex. 21;

Testimony Mendel.

{1145}- And finally, in his expert capacity, Mr. Mendel concluded that to a

reasonable degree of scientific certainty he believes Ohio EPA lacked sufficient data to

support imposing a phosphorus. limit of 0.5 mg/l. Testimony Mendel.

{1[46} Based on the evidence presented at hearing, the Commission constructed

the following chaft to better understand the health of the fish communities in Blacklick

Creek:

- ----- - - ---------- - - --- ---
kiv"tie iBidMtwb in 1996 iBtIMtwb in 2000

----------°°--
RM 13.7

-
Rg"i't.3 - ----- --------- 3817.8

- °------
Piant

RM 11.0 3918.6 441&6

{147} Fairfield County. did not conduct in-stream data collection and analysis for-

the fish community, as it did for the macroinvertebrate population. Instead, Fairfield

County assembled the information previously collected by Ohio EPA and asked an

expert to review and interpret the data.

quality; and 6) gradients. These metrics have been shown to correlate with stream fish communities.
"Highest scores are 'assigned to the habitat parameters that have been shown to be correlated with
streams that have high biological diversity and biblogical Integrity, with progressively lower scores
assigned to less desirable habitat features. wwwepa.ohio WhYo.pdF
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{148} Of the three biocriteria utilized by Ohio EPA to assess stream conditions,

ICI, IBI, and Mlwb, the fish-related indices, IBI and Mlwb, are more sensitive to the

impacts of phosphorus, meaning excess phosphorus would present itself sooner in the

fish-related data and have a greater impact on the fish community than on the

macroinvertebrates population. Or, as Mr. Krejsa opined, fish are more adversely

affected by excess phosphorus than are macroinvertebrate organisms. Appellant Exs.

R, S; Joint Ex. 21; Testimony Krejsa, Mendel.

{149} After reviewing the data compiled by Ohio EPA, Mr. Krejsa concluded to a

reasonable degree of scientific certainty that phosphorus discharged from the Tussing

Plant was not having an adverse impact on the fish community downstream of the

WWTW's discharge point. Ohio EPA presented no data to contradict this assertion.

Testimony Krejsa.

Big Walnut Creek TMDL HistorylPhosphorus

{1150} The presence of a TMDL in the underlying matter is relevant to the

uitimate question of whether the Director acted lawfully and reasonably by including in

Fairfield County's NPDES permit a Phosphorus limit of 0.5 mg/I. As such, the

Commission finds it helpful to review the background and development of Big Walnut

Creek's TMDL.

{151} Ohio EPA performed a study of the Big Walnut Creek Watershed and

developed a TMDL and impiementation strategy titled Total Maximum Daily Loads for

the Big Walnut Creek Watershed ("TMDL Report") dated August 19, 2005. The TMDL

Report identified areas of nonattainment of water quality standards in the Big Walnut
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Creek Watershed, which were mostly attributed to nutrient enrichment or excess

phosphorus. Further, the TMDL Report stated that, within Big Walnut Creek, a total

phosphorus concentration reduction of "62%® is * necessary to achieve phosphorus

targets for that water body. Ohio EPA submitted the TMDL Report to the governor,

who then certified the report and forwarded it to U.S. EPA. On September 26, 2005,

U.S. EPA notified the Director, via letter and enclosed "decision document," that it had

approved the TMDL Report for the Big Walnut Creek Watershed. Appellant Ex. M, N.

Joint Ex. 13.

{152} To address nutrient enrichment in the Big Walnut Creek Watershed, Ohio

EPA's TMDL included specific numeric limits for phosphorus for.numerous discharge

locations, including the Tussing Plant.- Based on the data gathered and the

calculations set out in Table 5.2F of the Big Walnut Creek TMDL, Ohio EPA assigned

to Fairfield County a total phosphorus limit of 0.5 rng/I for the Tussing Road WWTW.

Appellant Ex. M, N; Joint Ex. 13.

{153} Ohio EPA maintains that the limits set out in the TMDL are limits that are

legally required to appear in an applicable NPDES permit. And, because Fairfield

County- failed to object to the TMDL report, Ohio EPA believes Fairfield County is now

precluded from challenging the phosphorus limit established in the TMDL and

subsequently incorporated into the NPDES permit.

{154} As noted above, the TMDL program focuses on Identifying and restoring

polluted rivers, streams, lakes, and other surface water bodies. The TMDL for the Big

Walnut Creek Watershed listed certain areas of Blacklick Creek as in n®nattainment
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and certain areas as in attainment. None of the sections identified as being in

nonattainment, however, were near the Tussing Plant; most nonattainment locations

were sited in the headwaters of Blacklick Creek, approximately ten miles upstream of

Fairfield County's WWTW. Noting that the area of greatest impairment was upstream

and due mostly to residential sewage treatment failures, Mr. Markowitz argued that

imposing a phosphorus limit of 0.5 mg/I would not correct problems occurring in the

headwaters of Blacklick Creek. Joint Ex. 8; Testimony Markowitz.

{155} In response to Ohio EPA's assertion that it is required by law to impose

0.5 mg/i Phosphorus limit in the NPDES permit, FairFeld County argues that U.S.

EPA's decision document accompanying its approval of the Big Walnut Creek TMDL

Report provides the Director with flexibility in imposing limits by stating that:

5. Wasteload Allocations (WLAs)

EPA regulations require that a TMDL include WLAs, which identify the
portion of the loading capacity allocated to individual existing and future
point sources (40 C.F.R. §130.2(h), 40 C.F. R. §130.2(j)). * * *

The individual WLAs may take the form of uniform percentage reductions
or individual mass based limitations for dischargers where it can be shown
that this solution meets WQSs and does not result in localized
impairments. These individual WLAs may be adjusted during- the NPDES
permitting process. If the WLAs are adjusted, the individual effluent limits
for each permit issued to a-discharger on the impaired water must be
consistent with the assumptions and requirements of the adjusted WLAs
in the TMDL. If the WLAs are not adjusted, effluent limits contained in the
permit must be consistent with the individuai WLAs specified in the TMDL.
If a draft permit provides for a higher load for a discharger than the
corresponding Individual WLA in the TMDL, the State/Tribe must
demonstrate that the total WLA in the TMDL will be achieved through
reductions in the remaining individual WLAs and that localized
impairments will not result. All permittees should be notified of any
deviations from the initial individual WLAs contained in the TMDL. EPA
does not require the establishment of a new TMDL to reflect these revised
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allocatiotis as long as- the total WLA; as expressed in the TMDL, remains
the same ®r decreases, and there is no reallocation between the total
WLA and the total LA:s *# *(Emphasis added.) Appellant Ex. N

Total Dissolved Solids

27

{1[56} The second main Issue in the instant matter involves the limits Ohio EPA

placed on TDS,in Fairfield County's NPDES permit. Total Dissolved Solids is the

generic name for substances that -dissoive In water. If the concentrations of certain

TDS substances are too high, TDS can harm or kill aquatic life. Both the draft and final

NPDES permits set TDS limits at 1646 mg/I on a morithly average. and an average

loading limit of 18,692 kg/day to be effective on August 1, 2009, approximately 36

months after issuance of the permit. Joint Ex. 4, 8.

{157} In 2000, Ohio EPA conducted two sampling events in the Tussing Plant

mixing zone9 to determine If.the effluent was toxic to aquatic life. Ohio EPA found that

it was not. Testimony Bolton.

{158} At hearing, Mr. Owen testified that when selecting effluent limits for an

NPDES permit, the Director first determines which applies - a federally-estabiished

treatment-technoiogy based limit or a state-imposed water quality effluent limit, a

WQBEL10. If U.S. EPA has established a treatment-technology based limit for a

® The term load allocation ("LA") relates to the loading capacity attributed to existing and future
non-point sources and to the natural background data of the water body. Appellant's Ex. N.

9"'Mixing zone' means an area of a water body contiguous to a treated or untreated wastewater
discharge. The discharge is in transit and progressively diluted from the source concentration to the
receiving system concentration. The mixing zone is a place where wastewater and receiving water mix,
not a place where wastes are treated.". Ohio Adm.Code 3745-1-02(B)(58)

10 "'Water quality based effluent limitation' or'WQBEL' means an effluent limitation determined
on the basis of water quality standards (contained In Chapter 3745-1 of the Administrative Code) or waste
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particular pollutant, that limit is the minimum level the Director must incorporate into the

permit. Absent a U.S. EPA treatment-technology based limit for a particular pollutant,

the Director must establish a WQBEL for that pollutant. In reaching a WQBEL

determination, the Director first assesses the "reasonable potential for that pollutant to

cause or contribute to an excursion of any applicable water quality standard" set forth in

Ohio Adm.Code 3745-1. Reasonable potential is determined by comparing the

preliminary effluent limit ("PEL"), or waste load allocation, to the projected effluent

quality ("PEQ"). Ohio EPA relied on Fairfield County's monitoring data to calculate the

PEQ. In simplest form, Ohio EPA calculates "reasonable potential" by comparing the

average PEL to the average PEQ and the maximum PEL to the maximum PEQ. Then,

based on the outcome of the PEQ-PEQ comparisons, the pollutant is placed in one of

five groups." Ohio Adm.Code 3745-2-06, 3745-33-01; Joint Ex. 8; Testimony Owen.

{1[59} Mr. Owen explained that TDS is classified as a Group Five Pollutant and

detailed the calculations Ohio EPA employed to assess TDS at the Facility.

Additionally, Mr. Owen noted the survey data compiled for TDS indicted that TDS

would exceed the statewide water quality standard of 1500 mg/I. Joint Ex. 8;

Testimony Owen.

load allocation procedures (contained in Chapter 3745-2 of the Administrative Code)." Ohio Adm.Code
3745-33-01(W).

11 Each of the five groups is assigned a water-quality based permit condition recommendation.
Pollutants assigned to Group Five represent the highest likelihood of excursions, or violations, of the
water quality standards and require the inclusion of a WQBEL In an NPEDES permit. Monitoring
requirements may be imposed for pollutants assigned to Groups One through Four, as these groups
represent the lowest likelihood of excursions and therefore, do not require the imposition of permit limits
as do the pollutants assigned to Group Five. Ohio Adm.Code 3745-2-06; Testimony Owen.

84



No. 235929 29

{1[60} Ohio EPA arrived at TDS limits by using a loading test, set out in Ohio

Adm.Code 3745-2-06-(b)(1)(b) (sic), that determines how much of a pollutant can be

discharged without exceeding water quality criteria. Specifically, Mr. Owen calculated

the effluent load by. multiplying the design flow of the Plant by the permissible

concentration and the background concentration of the stream to determine the amount

of TDS that can be discharged into the stream. Mr.-Owen made no assessment of the

biological data when assigning the TDS limit. Joint Ex. 8; Testimony Owen.

{161} Fairfield County's expert, Mr. Mendel, reviewed Ohio EPA sampling data

and assessed , the biological impact of TDS discharges into the stream; he did not,

however, attempt to replicate the computer-generated, calculated TDS limits

established by Mr. Owen. Testimony Mendel.

(I(62} Fairfield County believes the inclusion of the selected TDS limit in the

NPDES.permit was unlawFul, and further, the Director lacked a valid factual foundation

for its inclusion in the Permit. Fairfield County asserts that TDS discharged from the

Plant is not toxic to aquatic life as evidenced by Ohio EPA's ®wn data. Ohio EPA

conducted two TDS sampling events in the Tussing Plant mixing zones as part of the

2000 Big Walnut Creek assessment. Ohio EPA concluded that the effluent was not.

toxic, a conclusion supported by the IBI, Mlwb, and ICI scores. near the site. Mr.

Mendel reviewed the Whole Effluent Toxicity12 ("WET®) tests performed by Ohio EPA

on.the Plant's effluent and noted that the WET tests revealed that the effluent was "not

toxic to aquatic organisms." He further stated that if the effluent were toxic, the toxicity

'Z Whole Effluent Toxicity tests evaluate the toxicity of undiluted effiuent on aquafic organisms.
Testimony Markowitz.
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would have presented itself in lower IBI, Mlwb and ICI scores. Indeed, finding no

toxicity threat -in the mixing zone, Ohio EPA no longer requires Fairfield County to

perform WET tests on the Plant's effluent. Joint Ex. 4; Testimony Bolton, Markowitz,

Mendel.

{1163} Mr. Frank, who was responsible for the design of the Plant's 2005

expansion, concluded that Fairfield County lacked any technically feasible options to

treat-or remove TDS. He first considered the most common method of treating TDS,

reverse osmosis membrane, which filters the wastewater at the molecular level to

remove the salt ions. Mr. Frank stated that if Fairfield County utilized this method

several hundred gallons of TDS-heavy wastewater would need to be hauled from the

facility daily. Mr. Frank also reviewed the no-discharge alternative, which requires

storing then land-applying the treated wastewater. He calculated that approximately

130 acres of land would be necessary to construct an adequate number of storage

ponds to house about 90 or 120 days worth of wastewater, which he concluded would

be adequate storage to ensure that land application could occur in an appropriate

manner. And finally, Mr. Frank evaluated Ohio EPA's suggestion that Fairfield County

could dilute the wastewater with water from the wells the County uses to supply its

water treatment plant. Mr. Frank discarded this solution because the groundwater itself

contains TDS, and the aquifer from which the wells draw is already depressed due to

current operational standards and more stress on the aquifer would not be an advisable

solution for Fairfield County. Testimony Frank.
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{¶&4} Mr. Frank testified that although he was aware that in arid states such as

Arizona TDS Is being removed from water so that the water can be reused, he knew of

none in Ohio. Notabiy, Mr. Owen, Ohio EPA's NPDES permit drafter, was unaware of

whether any publicly owned treatment plants in Ohio were treating TDS. Testimony

Frank, Owen.

{1165} The- Director asserts that he is not required to consider the economic

reasonableness or the technical feasibility of phosphorus or TDS removal. Rely°ing on

Ohio Revised Code (R.C.) 6111.03(J)(3), the Director asserts that he is only required to

consider economic reasonableness or technical feasibility "to the extent consistent

with" the CWA and that any economic reasonableriess or technical feasibility analysis

that might have been considered could not override the Director's obligation to impose

water quality criteria promulgated in the CWA. Testimony Owen.

CONCLUSIONS OF LAW

{1166} Revised Code 3745.05 sets forth the staridard ERAC must employ when

reviewing a final actionof the Director. The statute provides, in relevant part, that "[i]f,

upon completion of the hearing, the commission finds that the action.appealed from

was lawful. and reasonable, it shall make a written order affirming the action, or -if the

commissiori finds that the action was unreasonable or unlawful, it shall make a written

order vacating or modifying the action appealed from." R.C. 3745.05.

{167} The term- "unlawful" means "that which is not in accordance with law," and

the term "unreasonable" means "that which is not In accordance with reason, or that
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which has no factual foundation." Citizens Committee to Preserve Lake Logan v.

Willlarns (1977), 56 Ohio App.2d 61, 70. This standard does not permit ERAC to

substitute its judgment for that of the Director as to factual issues. CECOS lnternatl.,

Inc. v. Shank (1992), 79 Ohio App.3d 1, 6. "It is only where [ERAC] can properly find

from the evidence that there is no valid factual foundation for the Director's action that

such action can be found to be unreasonable. Accordingly, the ultimate factual issue to

be determined by [ERAC] upon the de novo hearing is whether there is a valid factual

foundation for the Director's action and not whether the Director's action is the best or

most appropriate action, nor whether the board would have taken the same action." Id.

{¶68}. In cases °'[w]here qualified, credible expert witnesses disagree on a matter

within their expertise, the Commission defers to the decision of the Director." Tube City

Olympic of Ohio v. Jones (Mar. 5, 2003), Case No. 994681, 203 WL 1154125 *6. See

also, Copperweld Steel Co. v. Shank (Oct 24, 1989, Case No. EBR 781787, 1989 WL

137282, *8 (where "the question of what levels of treatment or design are necessary to

protect public health or ground water are the subject of legitimate debate or dispute

between• qualified experts, the Board will defer to the action of the Director where that

action is otherwise reasonable and lawful").

{169} The Commission Is required to grant "due deference to the Director's

`reasonable Interpretation of the legislative scheme governing his Agency.°' Sandusky

Dock Corp. v. Jones (2005), 106 Ohio St.3d, 274, citing Northwester Ohio Bldg. &

Constr. Trades Council v. Conrad (2001), 92 Ohio St.3d 282; State ex rel. Celebrezze

v. National Lime & Stone Co. (1994), 68 Ohio St.3d 377; North Sanitary Landfill, Inc. v.
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Nichols (1984), 14 Ohio App. 3d. The deference is not, however, w(ithout limits. (See

e.g., B.P. Exploration and -Oil, Inc., et al v. Jones, Ruling on Motion for Summary

Adjudication and Final Order, issued March 21, 2001, in which the Commission noted

that such deference must be granted to the Director's interpretation and application of

his statutes and rules, "particularly if the Director's interpretation is not at variance. with

the explicit language of the regulations: °) .

0) Ohio Revised Code 6111.03(J)(1) authorizes the Director to issue permits

for the discharge of wastes- into "waters of the state, and for the installation or

modification of disposal systems or any parts thereof in compliance- with ail

requirements of the Federal Water Pollution Control Act The Director shall deny

a permit or renewal if, among other things, the "director determines that the- proposed

discharge or source would conflict with an areawide waste treatment management plan

adopted in accordance with section 208 of the Federal Water Pollution Control Act;

R.C. 6111.03(J)(2)(b).

{171} Ohio Revised Code 6111.03(J)(3) states the following:

To achieve and maintain applicable standards of quality for the waters of
the state adopted pursuant to section 6111.041 of the Revised Code, the
director shall impose, where necessary and appropriate; as conditions of
each permit, water quality related effluent limitations in accordance with
sections 301, 302, 306, 307, and 405 of the Federal Water Pollution
Control Act and, to the extent consistent with that act, shall give
consideration to, and base the determination on, evidence relating to the
technical feasibility and economic reasonableness of removing the
polluting properties from those wastes and to evidence relating to
conditions calculated to result from that action and their relation to benefits
to the people of the state and to accomplishment of the purposes of thls
chapter. (Emphasis added.)
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{1172} Similarly, state regulations governing the Issuance of NPDES permits

require the Director to deny an application for a permit or renewal thereof if the Director

"determines that the proposed discharge or source would conflict with an areawide

waste treatment management plan adopted in accordance with sectibn 208 of the act; *

**." Ohio Adm.Code 3745-33-04(A)(2)(b). Further, the criteria for decision by the

Director require that the permit not "result in a violation of any applicable laws." Ohio

Adm.Code 3745-42-04(A)(2).

{173} A required component of a 208 Plan, a TMDL for a particular pollutant is

defined as:

"the sum of the existing and/or projected point source, nonpoint source,
and background ioads for the pollutant to a specified *** water body
segment. A TMDL sets and allocates the maximum amount of a poiiutant
that may be introduced into the water and still ensures attainment and
maintenance of water quality standards." 40 C.F.R. 130.6(c)(1); Ohio
Adm.Code 3745-2-02(A)(63).

{IU74} Simply stated, a TMDL plan establishes TMDLs for a particular water

body or watershed. Ohio Adm.Code 3745-12-2(A)(2). Section 303(d) of the CWA

does not specifically require an implementation plan for TMDLs, but does, however,

require that wasteload allocations be implemented through NPDES programs. More

specifically, a TMDL plan "shall be determined as the sum of all significant existing or

projected loads of a pollutant to the TMDL assessment area from point sources,

nonpoint sources, and background sources. The sum of the loads shall not be greater

than the loading capacity of the receiving water for the pollutant minus the sum of a

specified margin of safety and any capacity reserved for future growth." Ohio

Adm.Code 3745-2-12(B).
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5) A TMDL plan need not bring the water body into attainment all at once.

A TMDL implementation plan 'may be based on attaining water quality
standards over a period of time, with specific controls on individual
sources being implemented in stages. Where implementing a TMDL
implementation plan will not immediately attain water quality standards,
the TMDL implementation plan shall reflect- reasonable assurances that
water quality standards will be attained in a reasonable period of time.
Ohio EPA shall determine the reasonable period of time in which vvater
quality standards will be met considering, at a minimum, the following
factors:

(1) Receiving water characteristics;

(2) Persistence,'behavior and ubiquity'of pollutants of concern;

(3) Type of remediation activities necessary;

(4) Available regulatory and non-regulatory controls; and

(5) Other requirements for attainment of water quality standards.
Ohio Adm.Code 3745-2-1.2(E):

35

6} As noted in our Findings of Fact, U.S. EPA's decision document

accompanying its approval of Ohio EPA's Big Walnut Creek TMDL. provides the

Director with authority to adjust individual WLAs. and states the following:

The individual WLAs may take the form of uniform percentage reductions
or individual mass based limitations for dischargers where it can be shown
that this solution meets WQSs and does not result in localized
impairnnents. These indiv/dual WLAs may be adjusted during the NPDES

permitting process. If the WLAs are adjusted, the individual effluent limits
for each permit issued to a discharger on the impaired water must be
consistent with the assumptions and requirements of the adjusted KI-As
in the TMDL. If the WLAs are not adjusted, the effluent limits contained in
the permit must be consistent with the Individual WLAs specified in the
TMDL. If a draft permit provides for a higher load for a discharger than the
corresponding individual WLA Jn the TMDL, the StatelTribe must
demonstrate that the total WLA in the TMDL will be achieved through
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reductions in the remaining individual WLAs and that localized
impairments will not result. AU permitees should be notified of any
deviations from the initial /ndividual WLAs contained in the TMDL. EPA
does not require the establishment of a new TMDL to reflect these revised
allocations as long as the total WLA, as express in the TMDL, remains the
same or there is no reallocation between the total WLA and the total LA.

* * * (Emphasis added.)

36

{1177} In dissecting the above text, it is clear that individual WLAs may be

adjusted during the NPDES permitting process in accordance with U.S. EPA's

prescribed standards for adjustments. The guidelines and requirements for

adjustments are as follows: 1) any individual adjustments must be "consistent with the

assumptions and requirements of the adjusted WLAs in the TMDL"; 2) "[i]f a draft

permit allows for a higher discharge load than corresponding individual WLA in the

TMDL, Ohio EPA must demonstrate that the total WLA in the TMDL will be met through

adjustments in other individual WLAs and localized impairments will not occur as a

result of the adjustment"; 3) if an adjustment to an individual WLA is made, Ohio EPA

must notify all permitees of the changes; and 4) if allocations are revised, Ohio EPA is

not required to estabiish a new TMDL, as long as the total WLA remains the same or

reallocation between LAs and WLAs does not occur. (Emphasis added.)

{178} Based on a plain reading of U.S. EPA's decision document, U.S. EPA

granted to Ohio EPA the authority to make adjustments to the WLA in the NPDES

permitting process. Altering individual WLAs is not a mandate, but an option available

to Ohio EPA allowing it to modify individual WLAs for point sources, providing that other

established requirements are satisfied. United States EPA is clear, however, that
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should the Director decide to an alter individual WLAs, the total WLA must remain the

same and no reallocation between WLAs and LAs may occur.

{179} Fairfield County's appeal of the phosphorus limit imposed in its NPDES

permit centers around two basic claims. First, Fairfield -County -asserts the Director

lacked a valid factual foundation for selecting a 0.5 mg/1 phosphorus limit for the

Tussing Plant, and the Director unreasonably and unlawfully failed to consider the

technical feasibility and economic reasonableness of the phosphorus limits. And

second, it was unlawful and unreasonable-for the Director to impose the phosphorus

limit as it appeared in the TMDL for Big Walnut Creek without allowing Fairfield County

an opportunity to appeal that specific discharge limit.

{1180} In summary, FairFieid County's fundamental question regarding the

phosphorus limit is simple: Noting that the portion of the stream impacted by the

TussPng Plant is deemed in attainment, how can the imposition of phosphorus

restrictions on the County result in a reduced phosphorus impact in the water body

upstream from the Tussing Plant or further downstream from the Piant away from the

Plant's potential influence? The Commission is unable to answer this question

squarely, but must rest its decision on an analysis of the laws relating to TMDLs and

implementation of those limits in.a NPDES permit.

{181} Asto whether the Director lacked a valid factual foundation for selecting

the phosphorus limit, Fairfield County argues that regardless of what limits are

contained in the TMDL neither the in=stream data gathered by Ohio EPA nor the more

recent data gathered by Fairfield County supports the imposition of a 0.5 mg/I
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phosphorus limit. Thus, the limit is unreasonable because the Director lacked a valid

factual foundation for imposing the phosphorus limit. The data collected by both

entities revealed that the applicable stream conditions below the discharge point were

deemed in attainment, while the nonattainment portions of the stream were either

several river miles upstream from the Tussing Plant or sufficiently downstream so that

intervening factors greatly affected the condition of the stream.

{1182} Fairfield County also argues that the Director's action of imposing a 0.5

mg/I phosphorus limit was unlawful or unreasonable because he failed to give

consideration to the technical feasibility or economic reasonableness of the phosphorus

limit. Fairfield County estimated the cost of meeting the phosphorus limit would be

greater than five-million dollars. Ohio EPA employee, Mr. Owen, testified he could not

recall if he gave consideration to the technical feasibility or economic reasonableness

of whether Fairfield County could meet the 0.5 mg/l phosphorus limit appearing in the

NPDES permit. Similarly, Mr. Fancher did not conduct an analysis of whether the

phosphorus limit could be met or what those costs might include. Testimony Fancher,

Owen.

{'183} A final concern articulated by Fairfield County was its inability to appeal

the 0.5 mg/I phosphorus limit contained in the TMDL prior to that limit appearing in their

NPDES permit. Ohio EPA argued that Fairfield County could have either commented

on the 208 Plan or appealed U.S. EPA's approval of the Big Walnut Creek TMDL. The

Commission notes that neither the documents inviting comment to the 208 Plan nor

U.S. EPA's approval and accompanying decision document contains explicit language
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authorizing any specific appeal rights. To the Commission, it appears that the first

clear opportunity for Fairfield County to appeal the Director's action imposirig 0.5 mg/I

phosphorus fimit was when that limit appeared- in the instant-NPDES permit.

{¶84} In the instant matter, the Director's issuance an NPDES permit containing

the 0.5 mg/i phosphorous limit articulated in the Big Walnut Creek TMDL fits squarely

within the designs of the TMDL and NPDES process as set out in the CWA and

applicable state statutes and regulations. Further, the Director's action appears not to

be .°at variance with the explicit language" of the applicable regulations regarding

TMDLs and NPDES permits. As evidenced- by. the testimony starrounding Mr.

Fancher°s memorandum, which was written and reviewed prior to the Director's

issuance of the Permit, the Director considered the overall impact that phosphorus

discharge from the Tussing Plant was having on the water body. It was at this point

that the Director could have exercised the option to adjust the WLA as detailed in U.S.

EPA's decision document. - Based on his own review of Fairfield County°s impacts on

the phosphorus levels in the stream and the totality of the Big Walnut Creek TMDL, the

Director left in tact the phosphorus- limit approved by U.S. EPA and articulated in the

TMDL Thus, the Commission believes the Director possessed a valid factual

foundation when he selected for.Fairfieid County'sNPDES permit a phosphorus limit of

0.5 mg/I.

{1185} Regarding the'Director's aileged faiiure to consider the technical feasibility

and economic reasonableness of compiying with the phosphorus limit, the Director

counters that in addition to his duty to comply with the U.S. EPA-approved limits set out
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in the TMDL, he is required to impose conditions in NPDES permits that are necessary

and appropriate to achieve and maintain the state's water quality standards and that he

need only consider technical and economic matters to "the extent consistent with" the

Federal Water Pollution Control Act ("FWPCA").

{186} The Commission disagrees with the Director's interpretation of R.C.

6111.03(J)(3) and-believes that a plain reading of the statute make the Director's duties

clear. As previously cited, Ohio Revised Code 6111.03(J)(3), in pertinent part, states

the following:

To achieve and maintain applicable standards of quality for the waters of
the state the director shall impose, where necessary and appropriate,
**"" water quality related effluent limitations *** and, to the' extent
consistent with that act, shall give consideration to, and base the
determination on, evidence relating to the technical feasibility and
economic reasonableness of removing the polluting pr-operties from those
wastes and to evidence relating to conditions calculated to result.from that
action and their relation to benefits to the"people of the state and to
accomplishment of the purposes of this chapter. (Emphasis added.) .

{187} The relevant phrases of R.C. 6111.03(J)(3) begin, "* *'` the Director shall

impose ***" limits" and "" * to the extent consistent with" the FWPCA, he "shall give

consideration to, and base the determination on, evidence relating to the technical

feasibility and economic reasonableness of removing the polluting properties from

those wastes and to evidence relating to conditions calculated to result from that action

and their relation to the benefits of thepeople of the state and to accomplishment of the

purposes of this chapter."

1188} The facts support that the Director did not give consideration to or base

his decision on information regarding the technical feasibility and economic
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reasonableness of removing phosphorus nor did he "give consideration to, and base

his decision on, *** evidence relating to conditions calculated to result from that action

and their relation to the benefits to the people of the state and to accomplishment_of the

purposes of this chapter."

{1189} Therefore, the Commission' must conclude that the -Director's. action of

imposing a phosphorus limit without satisfying the mandates of R.C. 6111.03(J)(3) was

unlawful. After considering these factors, the Director may indeed determine the 0.5

mg/i phosphorus limit as identified in Big Walnut Creek' TMDL satisfies the

requirements of R.C. 6111.03(J)(3),. but a technical feasibility and economic

reasonableness analysis must be conducted for Fairfield County's NPDES permit to be

lawful.

{1190} Regarding TDS, Fairfield County asserts that the Director lacked a valid

factual foundation to impose in Fairfield County's NPDES permit a TDS design flow

limit of 1646 mg/I and amonthly average loading limitation of 18,692 kg per day. In

support, FairField County highlighted the results of the WET testing, the numerous

years of compliant downstream biocritera measurements, the absence of toxicity in the

mixing zone, the expert testimony of Ms: Mendel and Dr. Markowitz, and the lack of

contrary testimony from Ohio EPA. Fairfield County also cites Ohio Adm.Code 3745-1=

07(A)(6)(a) arguing that the Director failed to consider the following:

(a) Demonstrated attainment of the applicable biological criteria in a water
body will take precedence over the application of selected chemical-
specific aquatic life or whole-effluent criteria associated with these uses
when the director, upon considering appropriately detailed chemical,
physical and biological data, finds that one or more chemical-specific or
whole-effluent criteria are inappropriate. * * *
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{1191} Citing to its duty to achieve and maintain the state's water quality

standa.rds under R.C. Chapter 6111, Ohio EPA countered that because the compiled

stream survey data indicated that TDS would exceed the statew(ide water quality

standard of 1500 mg/I, regardless of what other stream assessmerits revealed, the

Director was required to assign a TDS limit to Fairfield County.

,M92) In response. to Fairl"ield County's reference to Ohio Adm.Code 3745-1-

07(A)(6)(a), the Director urged the Commission to consider the entirety of the

regulation. In pertinent part, Ohio Adm.Code 3745-1-07 states the following:

(A) Water quality standards contain two distinct elements: designated
uses; and numerical or narrative criteria designed to protect and measure
attainment of the uses.

*.^

(6) Biological criteria presented in table 7-15 of this rule provide a
direct measure of attainment of the warmwater habitat, exceptional
wa^mwater habitat and modified warmwater habitat .aquatic life
uses. Biological criteria and the exceptions to chemical-specific or
wh®le-efFluent criteria allowed by this paragraph do not apply to any
other use designations.

(a) Demonstrated a#tainment of the applicable biological
criteria in a water body will take precedence over the
application of selected chemical-specific aquatic life or
whole-effluent criteria associated with these uses when the
director, upon considering appropriately detailed chemical,
physical and biologicai data, finds that one or more
chemical-specific or whole-effluent criteria are inappropriate.
In such cases the options:which exist include:

(i) The director may develop, or a discharger may
provide for the director's approval, a justification for a
site-specific water quality criterion according to
methods described in 'Water Quality Standards
Handbook, 1983, U.S. EPA Office of Water";
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(ii) The director' may proceed with establishing water
quaiity based effluent.iimits consistent with attainment
of the designated use.

43

{193} Fairfield County asserts that because the applicable biological criteria in

the water body were deemed in attainment, attainment status should-take precedent

over selection of a limit on TDS. While that may.be true, our inquiry does not end here.

The Commission must-consider the entirety of the appiicabie regulation, and-as such,

finds support for the Director's position in the balance of Ohio Adm.Code 3745-1-07.

4) More specifically, Ohio Adm.Code 3745-1-07, among other. things,

outlines the Director's options regarding what may occur when seiecting a chemicai-

specific or whole-effluent criteria if a water body is deemed in attainmerrt of applicable

biological criteria. 7he applicable portion of the rule begins by stating that in water

bodies deemed in attainment, -bioiogical criteria will take precedence over a chemical

specific or whole-effluent criteria "when the director, upon considering appropriately

detailed chemical, physical and biological data," finds that chemical-specific or whole-

effluent cri.teria are inappropriate. (Emphasis ' added.) Ohio Adm.Code 3745-1-

07(A)(6)(a). The rule continues and offers two options on how to proceed - the

"director may develop, or a discharger may provide for the director's approval,"

justification for site-specific criterion; or the director may establish effluent limits

consistent with attainment of the waters designated uses. id.

{195} Certainly in reviewing the data before him and selecting a TDS limit above

the statewide water quality criterion for TDS, the Director established a water quality

based effluent limit "consistent with attainment of the designated use." The limit for
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TDS is 1500 mg/I. Ohio Adm.Code 3745-1-07 Table 7-1. In selecting the TDS design

flow limit of 1646 mg/I and monthly average loading limitation of 18,692 kg per day, the

Director observed, that although Fairfield County's TDS discharge exceeded 1500 mgfl,

the portion of the stream affected by Fairfield County was considered in attainment for

the water's designated uses and data at the site routinely demonstrated that TDS

discharged from the Tussing Plant was not negatively affecting the water body.

{796} Based on the facts offered at hearing, Fairfield County did not "provide for

the Director's approval a justification for site-specific water quality criterion," and it is

unclear whether the Director's review of TDS impacts would rise to the level of a

"justification" as set out in the Ohio Adm.Code 3745-1-07.

{197} Fairfield- County's also argues that the Director's action was unreasonable

and/or unlawful because he failed to consider the technical feasibility and economic

reasonableness of meeting the TDS limit established in the NPDES permit. Fairfield

County asserted that none of the treatment methods It -evaluated were technically

feasible or economically reasonable ways to dispose of the excess TDS. Ohio EPA

does not-claim to have evaluated the technical feasibility or economic reasonableness

of the TDS limit prior to issuing the permit and was unaware whether any publicly

owned treatment plants in Ohio were treating TDS; but, as with the phosphorus limit,

the Director asserts he was only required to consider technical feasibility, and economic

reasonableness so long as the limit imposed was'consistent with the FWPCA.

{198} Again, the facts are clear that the Director did not give consideration to or

base his decision on information 'regarding the technical feasibility and economic
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reasonableness of meeting the TDS limit nor did he "give consideration to, and base

his decision on, evidence relating to conditions calculated to result from that action

and their relation to the benefits to the people of the state and to accomplishment of the

purposes of this chapter."

{1199} The Commission finds that the Director failed to satisfy the full requisites

of R.C. 6111.03(J)(3). Therefore, the Commission must conclude that the Director's

action of imposing a TDS limit without satisfying the mandates of R.C. 6111.03(J)(3)

was unlawful.

FINAL ORDER °

Based upon the foregoing, the 'Commission finds Appellee Director acted

unlawfully in issuing the NPDES permit to Fairfield County without full consideration of

the technical feasibility and economic reasonableness of the pFtosphorus and TDS limits

contained in the permit, as required by R.C. 6111.03(J)(3). Accordingly, the portions of

Fairfield County's NPDES permit relating to. phosphorus and TDS limits are hereby

VACATED AND REMANDED to the Director for further action consistent with the

decision as issued herein.

The Commission, in accordance with Ohio Adm.Code Section 3746-13-01,

informs the parties that:

Any party adversely affected by an order of the commission may appeal to
the Court of Appeals For Franklin County, or if the appeal arises from an
alleged violation of law or regulation, to the court of appeals of the district
in which the violation was alleged to have occurred: The party so
appealing shall'file with the commission a notice of appeal designating the
order from which arn appeal is being taken. A copy of such notice shall
also be filed by the appellant with the court, and a copy shall be sent by
certified mail to the director or other statutory agency. Such notices shall
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be filed and mailed within thirty days after the date upon which appellant
received notice from the commission of the issuance of the order. No
appeal bond shall be required to.make an appeal.effective.

Entered into the Journal of the
Commission this 1
day of May, 2011.

COPIES SENT TO:
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BOARD OF COMMISSIONERS FAIRFIELD COUNTY [CERTIFIED MAIL]
JOSEPH KONCELIK, DIRECTOR [CERTIFIED MAIL]
Stephen P. Samuels, Esq.
Elizabeth E. Tulman, Esq.
Joseph Reidy, Esq.
Linda Mindrutiu, Esq.
Jessica B. Atieson, Esq.
L. Scott Helkowski, Esq.
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CEFtTfFICATION

.I hereby certify that the'foregolng Is a true and accurate copy of the DECISION in

Board of Cora'miasioners FairFielci Coiznly v. Jose h FCoracelik Director of

Environmental Protection, Case No. ERAC 235929 entered Into the Jourraal of'the

Commmssiori-this day of Ma' y, 2011

k------
4lie A. Slane, Eceoutive s-ecretary

Dated this lT^`' day of
May, 2011, at Columbus,.Ohio,

103



§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs &Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Stibchapter I. Research and Related Programs (Refs &Annos)

33 U.S.C.A. § 1251

§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration andmaintenance ofchemical, physical and biological integrity ofNation's waters; national goals for achievement
of objective

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.
In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and implemented
to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to
eliininate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented
in an expeditious manner so as to enable the goals of this chapter to be met through the control of both point and nonpoint
sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent,
reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of
land and water resources, and to consult with the Administrator in the exercise of his authority under this chapter. It is the
policy of Congress that the States manage the construction grant program under this chapter and implement the permit programs

I , Cvle%[ ., rr 1 . . . I hoiii.c:n :uI^. .. ^ ^ 4 G rl0 i1n l41 urinlt ! U.L;. G uvt.r;-iii1:t1 t VV uil, .
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

under sections 1342 and 1344 of this title. It is further the policy of the Congress to support and aid research relating to the
prevention, reduction, and elimination of pollution, and to provide Federal technical services and financial aid to State and
interstate agencies and municipalities in connection with the prevention, reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and intemational

organizations as he determines appropriate, shall take such action as may be necessary to insure that to the fullest extent possible

all foreign countries shall take meaningful action for the prevention, reduction, and elimination of pollution in their waters and in

international waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement

of water quality to at least the same extent as the United States does under its laws.

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency (hereinafter
in this chapter called "Administrator") shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or
program established by the Administrator or any State under this chapter shall be provided for, encouraged, and assisted by the
Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regulations specifying
minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall encourage
the drastic minimization of paperwork and interagency decision procedures, and the best use of available manpower and funds,
so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be

superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in this chapter shall

be construed to supersede or abrogate rights to quantities of water which have been established by any State. Federal agencies

shall co-operate with State and local agencies to develop comprehensive solutions to prevent, reduce and eliminate pollution

in concert with programs for managing water resources.

CREDIT(S)

(June 30, 1948, c. 758, Title I, § 101, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 816; amended Dec. 27, 1977,

Pub.L. 95-217, §§ 5(a), 26(b), 91 Stat. 1567,1575; Feb. 4, 1987, Pub.L. 1004, Title III, § 316(b), 101 Stat. 60.)

EXECUTIVE ORDERS
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20,1970, 35 F.R. 11677, which related to the delegation of Presidential functions, was superseded by
Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23, 1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation

of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President of the United

States, I hereby authorize and empower the Secretary of State, in coordination with the Council on Environmental Quality,

the Environmental Protection Agency, and other appropriate Federal agencies, to perform, without the approval, ratification,

or other action of the President, the functions vested in the President by Section 7 of the Federal Water Pollution Control Act

Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to international agreements relating to the enhancement

of the environment.

RICHARD NIXON.

Notes of Decisions (116)

33 U.S.C.A. § 1251,33 USCA § 1251
Current through P.L. 113-57 (excluding P.L. 113-54 and 113-56) approved 12-9-13

End oCDocument Ci 2013 Thomson Reuters. No claim to original U.S. Gorernuteut Works.
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Stibchapter Ill. Standards and Enforcement (Refs &Annos)

33 U.S.C.A. § i313

§ 1313. Water quality standards and implementation plans

Effective: October 10, 2000
Currentness

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters which was adopted

by any State and submitted to, and approved by, or is a waiting approval by, the Administrator pursuant to this Act as in effect
immediately prior to October 18, 1972, shall remain in effect unless the Administrator determined that such standard is not
consistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator
makes such a determination he shall, within three months after October 18, 1972, notify the State and specify the changes needed
to meet such requirements. If such changes are not adopted by the State,within ninety days after the date of such notification,
the Administrator shall promulgate such changes in accordance with subsection (b) of this section.

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards applicable to

intrastate waters shall submit such standards to the Administrator within thirty days after October 18, 1972. Each such standard

shall remain in effect, in the same manner and to the same extent as any other water quality standard established under this

chapter unless the Administrator determines that such standard is inconsistent with the applicable requirements of this Act as

in effect immediately prior to October 18, 1972. If the Administrator makes such a determination he shall not later than the one

hundred and twentieth day after the date of submission of such standards, notify the State and specify the changes needed to meet

such requirements. If such changes are not adopted by the State within ninety days after such notification, the Administrator

shall promulgate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality standards applicable
to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, adopt and submit such standards

to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requirements of this Act as in

effect immediately prior to October 18, 1972, he shall approve such standards.

(C) If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as

in effect iimnediately prior to October 18, 1972, he shall, not later than the ninetieth day after the date of submission of such

standards, notify the State and specify the changes to meet such requirements. If such changes are not adopted by the State

within ninety days after the date of notification, the Administrator shall promulgate such standards pursuant to subsection (b)

of this section.

---- - ..... ..
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

(b) Proposed regulations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for a State
in accordance with the applicable requirements of this Act as in effect immediately prior to October 18, 1972, if--

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this section.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the Administrator
not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred
and ninety days after the date he publishes any such proposed standard, unless prior to such promulgation, such State has
adopted a water quality standard which the Administrator determines to be in accordance with subsection (a) of this section.

(c) Review; revised standards; publication

(1) The Govemor of a State or the State water poilution control agency of such State shall from time to time (but at least once

each three year period beginning with October 18, 1972) hold public hearings for the purpose of reviewing applicable water
quality standards and, as appropriate, modifying and adopting standards. Results of such review shall be made available to
the Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to the
Administrator. Such revised or new water quality standard shall consist of the designated uses of the navigable waters involved
and the water quality criteria for such waters based upon such uses. Such standards shall be sucb as to protect the public health
or welfare, enhance the quality of water and serve the purposes of this chapter. Such standards shall be established taking
into consideration their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and
agricultural, industrial, and other purposes, and also taking into consideration their use and value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or adopts new
standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pursuant to section 1317(a)
(1) of this title for which criteria have been published under section 1314(a) of this title, the discharge or presence of which in
the affected waters could reasonably be expected to interfere with those designated uses adopted by the State, as necessary to
support such designated uses. Such criteria shall be specific numerical criteria for such toxic pollutants. Where such numerical
criteria are not available, whenever a State reviews water quality standards pursuant to paragraph (1), or revises or adopts new
standards pursuant to this paragraph, such State shall adopt criteria based on biological monitoring or assessment methods
consistent with infonnation published pursuant to section 1314(a)(8) of this title. Nothing in this section shall be construed to
limit or delay the use of effluent limitations or other permit conditions based on or involving biological monitoring or assessment
methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determines that such
standard meets the requirements of this chapter, such standard shall thereafter be the water quality standard for the applicable
waters of that State. If the Administrator determines that any such revised or new standard is not consistent with the applicable

. IWr^4_. t
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

requirements of this chapter, he shall not later than the ninetieth day after the date of submission of such standard notify the
State and specify the changes to meet such requirements. If such changes are not adopted by the State within ninety days after
the date of notification, the Administrator shall promulgate such standard pursuant to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and pubGsh proposed regulations setting forth a revised or new water quality
standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection for such waters
is determined by the Administrator not to be consistent with the applicable requirements of this chapter, or

(B) in any case where the Administrator determines that a revised or new standard is necessary to meet the requirements
of this chapter.

The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after he publishes
such proposed standards, unless prior to such promulgation, such State has adopted a revised or new water quality standard
which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent limitations revision

(1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by section 1311(b)

(1)(A) and section 1311(b)(1)(B) of this title are not stringent enough to implement any water quality standard applicable to
such waters. The State shall establish a priority ranking for such waters, taking into account the severity of the pollution and
the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discbarges under

section 1311 of this title are not stringent enough to assure protection and propagation of a balanced indigenous population
of shellfish, fish, and wildlife.

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance with the priority
ranking, the total maximum daily load, for those pollutants which the Administrator identifies under section 1314(a)(2) of this

title as suitable for such calculation. Such load shall be established at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge conceming
the relationship between effluent limitations and water quality.

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum daily thermal
load required to assure protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife. Such
estimates shall take into account the normal water temperatures, flow rates, seasonal variations, existing sources of heat input,
and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include a calculation of the maximum

heat input that can be made into each such part and shall include a margin of safety which takes into account any lack of
knowledge conceming the development of thermal water quality criteria for such protection and propagation in the identified
waters or parts thereof.

•;iI .:•;iyert ) !(li: I lioui:.un l:uui^t:. 1'4() GIaiiu I(, uiFrsin jf 1) C^vveniual! \Norks

109



§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

(2) Each State sball submit to the Administrator from time to time, with the first such submission not later than one hundred
and eighty days after the date of publication of the first identification of pollutants under section 1314(a)(2)(D) of this title,
for his approval the waters identified and the loads established under paragraphs (1)(A), (1)(B), (1)(C), and (1)(D) of this
subsection. The Administrator sball either approve or disapprove such identification and load not later than thirty days after
the date of submission. If the Administrator approves such identification and load, such State shall incorporate them into its
current plan under subsection (e) of this section. If the Administrator disapproves such identification and load, he shall not later
than thirty days after the date of such disapproval identify such waters in such State and establish such loads for such waters as

he determines necessary to implement the water quality standards applicable to such waters and upon such identification and
establishment the State shall incorporate them into its cun•ent plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each State shall identify all waters within its boundaries which it has

not identified under paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters the total maximum daily load
with seasonal variations and margins of safety, for those pollutants which the Administrator identifies under section 1314(a)(2)
of this title as suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation
of a balanced indigenous population of fish, shellfish, and wildlife.

(4) Limitations on revision of certain effluent limitations

(A) Standard not attained

For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been attained, any
effluent limitation based on a total maximum daily load or other waste load allocation established under this section may
be revised only if (i) the cumulative effect of all such revised effluent limitations based on such total maximum daily load
or waste load allocation will assure the attainment of such water quality standard, or (ii) the designated use which is not
being attained is removed in accordance with regulations established under this section.

(B) Standard attained

For waters identified under paragraph (1)(A) where the quality of snch waters equals or exceeds levels necessary to protect
the designated use for such waters or otherwise required by applicable water quality standards, any effluent limitation
based on a total maximum daily load or other waste load allocation established under this section, or any water quality

standard established under this section, or any other permitting standard may be revised only if such revision is subject to
and consistent with the antidegradation policy established under this section.

(e) Continuing planning process

(1) Each State shall have a continuing planning process approved under paragraph (2) of this subsection which is consistent
with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval a proposed
continuing planning process which is consistent with this chapter. Not later than thirty days after the date of subinission of such
a process the Administrator shall either approve or disapprove such process. The Administrator shall from time to time review
each State's approved planning process for the purpose of insuring that such planning process is at all times consistent with this

, _ .. ^ ^.^...
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chapter. The Administrator shall not approve any State permit program under subchapter IV of this chapter for any State which

does not have an approved continuing planning process under this section.

(3) The Administrator shall approve any continuing planning process subnvtted to him under this section which will result in
plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b)(1), section
1311(b)(2), section 1316, and section 1317 of this title, and at least as stringent as any requirements contained in any
applicable water quality standard in effect under authority.of this section;

(B) the incorporation of all elements of any applicable area-wide waste management plans under section 1288 of this title,
and applicable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;

(D) procedures for revision;

(E) adequate authority for intergovemmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards, under subsection
(c) of this section;

(G) controls over the disposition of all residual waste from any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to meet the
applicable requirements of sections 1311 and 1312 of this title.

(f) Earlier compliance

Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by any State to
be iinplemented prior to the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor to preclude any State from
requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.

(g) Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

(h) Thermal water quality standards

For the purposes of this chapter the term "water quality standards" includes thermal water quality standards.
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(i) Coastal recreation water quality criteria

(1) Adoption by States

(A) Initial criteria and standards

Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and submit to the

Administrator water quality criteria and standards for the coastal recreation waters of the State for those pathogens and
pathogen indicators for which the Administrator has published criteria under section 1314(a) of this title.

(B) New or revised criteria and standards

Not later than 36 months after the date of publication by the Administrator of new or revised water quality criteria under

section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and subniit to the Administrator new

or revised water quality standards for the coastal recreation waters of the State for all pathogens and pathogen indicators

to which the new or revised water quality criteria are applicable.

(2) Failure of States to adopt

(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as protective
of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters published by the
Administrator, the Administrator shall promptly propose regulations for the State setting forth revised or new water quality
standards for pathogens and pathogen indicators described in paragraph (1)(A) for coastal recreation waters of the State.

(B) Exception

If the Administrator proposes regula6ons for a State described in subparagraph (A) under subsection (c)(4)(B) of this

section, the Administrator shall publish any revised or new standard under this subsection not later than 42 months after
October 10, 2000.

(3) Applicability

Except as expressly provided by this subsection, the requirements and procedures of subsection (c) of this section apply to this
subsection, including the requirement in subsection (c)(2)(A) of this section that the criteria protect public health and welfare.

CREDIT(S)

(June 30, 1948, c. 758, Title III, § 303, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 846; amended Feb. 4, 1987,

Pub.L. 100-4, Title IlI, § 308(d), Title N, § 404(b), 101 Stat. 39, 68; Oct. 10, 2000, Pub.L. 106-284, § 2, 114 Stat. 870.)

Notes of Decisions (122)
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Snbchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.2

§ 130.2 Definitions.

Currentness

(a) The Act. The Clean Water Act, as amended, 33 U.S.C. 1251 et seq.

(b) Indian Tribe. Any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and exercising

governmental authority over a Federal Indian reservation.

(c) Pollution. The man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity of water.

(d) Water quality standards (WQS). Provisions of State or Federal law which consist of a designated use or uses for the waters

of the United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the

public health or welfare, enhance the quality of water and serve the purposes of the Act.

(e) Load or loading. An amount of matter or thermal energy that is introduced into a receiving water; to introduce matter or
thennal energy into a receiving water. Loading may be either man-caused (pollutant loading) or natural (natural background
loading).

(f) Loading capacity. The greatest amount of loading that a water can receive without violating water quality standards.

(g) Load allocation (LA). The portion of a receiving water's loading capacity that is attributed either to one of its existing
or future nonpoint sources of pollution or to natural background sources. Load allocations are best estimates of the loading,
which may range from reasonably accurate estimates to gross allotments, depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible, natural and nonpoint source loads should be distinguished.

(h) Wasteload allocation (WLA). The portion of a receiving water's loading capacity that is allocated to one of its existing or
future point sources of pollution. Wf.As constitute a type of water quality-based efflnent limitation,

(i) Total maximum daily load (TMDL). The sum of the individual WLAs for point sources and LAs for nonpoint sources and
natural background. If a receiving water has only one point source discharger, the TMDL is the sum of that point source WLA
plus the LAs for any nonpoint sources of pollution and natural background sources, tributaries, or adjacent segments. TMDLs
can be expressed in tenns of either mass per time, toxicity, or other appropriate measure. If Best Management Practices (BMPs)

. .... .. .._... .__._.._..
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or other nonpoint source pollution controls make more stringent load allocations practicable, then wasteload allocations can be
made less stringent. Thus, the TMDL process provides for nonpoint source control tradeoffs.

(j) Water quality limited segment. Any segment where it is known that water quality does not meet applicable water quality
standards, and/or is not expected to meet applicable water quality standards, even after the application of the technology-based
effluent limitations required by sections 301(b) and 306 of the Act.

(k) Water quality management (WQM) plan. A State or areawide waste treatment management plan developed and updated in
accordance with the provisions of sections 205(j), 208 and 303 of the Act and this regulation.

(1) Areawide agency. An agency designated under section 208 of the Act, which has responsibilities for WQM planning within

a specified area of a State.

(m) Best Management Practice (BMP). Methods, measures or practices selected by an agency to meet its nonpoint source control

needs. BMPs include but are not limited to structural and nonstractural controls and operation and maintenance procedures.

BMPs can be applied before, during and after pollution-producing activities to reduce or eliminate the introduction of pollutants

into receiving waters.

(n) Designated management agency (DMA). An agency identified by a WQM plan and designated by the Govemor to implement
specific control recommendations.

Credits
[54 FR 14359, April 11, 1989; 65 FR 43662, July 13, 2000; 68 FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (5)

Current through December 19, 2013; 78 FR 76767.

End of Docunicnt * 2013 Thomson Reuters. No claini to original U.S. Gooemment \Vork.i.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.6

§ 130.6 Water quality management plans.

Currentness

(a) Water quality management (WQM) plans. WQM plans consist of initial plans produced in accordance with sections 208
and 303(e) of the Act and certified and approved updates to those plans. Continuing water quality planning shall be based
upon WQM plans and water quality problems identified in the latest 305(b) reports. State water quality planning should focus
annually on priority issues and geographic areas and on the development of water quality controls leading to implementation
measures. Water quality planning directed at the removal of conditions placed on previously certified and approved WQM
plans should focus on removal of conditions which will lead to control decisions.

(b) Use of WQM plans. WQM plans are used to direct implementation. WQM plans draw upon the water quality assessments
to identify priority point and nonpoint water quality problems, consider alternative solutions and recommend control measures,
including the financial and institutional measures necessary for implementing recommended solutions. State annual work
programs shall be based upon the priority issues identified in the State WQM plan.

(c) WQM plan elements. Sections 205(j), 208 and 303 of the Act specify water quality planning requirements. The following

plan eleinents shall be included in the WQM plan or referenced as part of the WQM plan if contained in separate documents

when they are needed to address water quality problems.

(1) Total maximum daily loads. TMDLs in accordance with sections 303(d) and 303(e)(3)(C) of the Act and § 130.7 of

this part.

(2) Effluent limitations. Effluent limitations including water quality based effluent limitations and schedules of compliance
in accordance with section 303(e)(3)(A) of the Act and § 130.5 of this part.

(3) Municipal and industrial waste treatment. Identification of anticipated municipal and industrial waste treatment
works, including facilities for treatment of stonnwater-induced combined sewer overflows; programs to provide necessary
financial arrangements for such works; establishment of construction priorities and schedules for initiation and completion
of such treatment works including an identification of open space and recreation opportunities from improved water quality
in accordance with section 208(b)(2) (A) and (B) of the Act.

(4) Nonpoint source management and control.
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§ 130.6 Water quality management plans., 40 C.F.R. § 130.6

(i) The plan shall describe the regulatory and non-regulatory programs, activities and Best Management Practices (BMPs)

which the agency has selected as the means to control nonpoint source pollution where necessary to protect or achieve

approved water uses. Economic, institutional, and technical factors shall be considered in a continuing process of

identifying control needs and evaluating and modifying the BMPs as necessary to achieve water quality goals.

(ii) Regulatory programs shall be identified where they are detennined to be necessary by the State to attain or maintain
an approved water use or where non-regalatory approaches are inappropriate in accomplishing that objective.

(iii) BMPs shall be identified for the nonpoint sources identified in section 208(b)(2)(F)-(K) of the Act and other nonpoint
sources as follows:

(A) Residual waste. Identification of a process to control the disposition of all residual waste in the area which could

affect water quality in accordance with section 208(b)(2)(J) of the Act.

(B) Land disposal. Identification of a process to control the disposal of pollutants on land or in subsurface excavations
to protect ground and surface water quality in accordance with section 208(b)(2)(K) of the Act.

(C) Agricultural and silvicultural. Identification of procedures to control agricultural and silvicultural sources of

pollution in accordance with section 208(b)(2)(F) of the Act.

(D) Mines. Identification ofprocedures to control mine-related sources of pollution in accordance with section 208(b)
(2)(G) of the Act.

(E) Construction. Identification of procedures to control construction related sources of pollution in accordance with
section 208(b)(2)(H) of the Act.

(F) Saltwater intrusion. Identification of procedures to control saltwater intrusion in accordance with section 208(b)
(2)(I) of the Act.

(G) Urban stormwater. Identification of BMPs for urban stormwater control to achieve water quality goals and fiscal
analysis of the necessary capital and operations and maintenance expenditures in accordance with section 208(b)(2)

(A) of the Act.

(iv) The nonpoint source plan elements outlined in § 130.6(c) (4)(iii)(A)(G) of this regulation shall be the basis of water
quality activities implemented through agreements or memoranda of understanding between EPA and other departments,
agencies or instrumentalities of the United States in accordance with section 304(k) of the Act.

(5) Management agencies. Identification of agencies necessary to carry out the plan and provision for adequate authority
for intergovernmental cooperation in accordance with sections 208(b)(2)(D) and 303(e)(3)(E) of the Act. Management
agencies must demonstrate the legal, institutional, managerial and financial capability and specific activities necessary to
carry out their responsibilities in accordance with section 208(c)(2)(A-1) of the Act.
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(6) Implementation measures. Identification of implementation measures necessary to carry out the plan, including
financing, the time needed to carry out the plan, and the economic, social and enviromnental impact of carrying out the

plan in accordance with section 208(b)(2)(E).

(7) Dredge or fill program. Identification and development of programs for the control of dredge or fill material in

accordance with section 208(b)(4)(B) of the Act.

(8) Basin plans. Identification of any relationship to applicable basin plans developed under section 209 of the Act.

(9) Ground water. Identification and development of programs for control of ground-water pollution including the

provisions of section 208(b)(2)(K) of the Act. States are not required to develop ground-water WQM plan elements beyond
the requirements of section 208(b)(2)(K) of the Act, but may develop a ground-water plan element if they determine it is
necessary to address a ground-water quality problem. If a State chooses to develop a ground-water plan element, it should

describe the essentials of a State program and should include, but is not limited to:

(i) Overall goals, policies and legislative authorities for protection of ground-water.

(ii) Monitoring and resource assessment programs in accordance with section 106(e)(1) of the Act.

(iii) Programs to control sources of contamination of ground-water including Federal programs delegated to the State and

additional programs authorized in State statutes.

(iv) Procedures for coordination of ground-water protection programs among State agencies and with local and Federal

agencies.

(v) Procedures for program management and administration including provision of program financing, training and

technical assistance, public participation, and emergency management.

(d) Indian Tribes. An Indian Tribe is eligible for the purposes of this rule and the Clean Water Act assistance programs under

40 CFR part 35, subparts A and H if:

(1) The Indian Tribe has a governing body carrying out substantial governmental duties and powers;

(2) The functions to be exercised by the Indian Tribe pertain to the management and protection of water resources which

are held by an Indian Tribe, held by the United States in trust for Indians, held by a member of an Indian Tribe if such
property interest is subject to a trust restriction on alienation, or otherwise within the borders of an Indian reservation; and

... .... ,. .._ _-. _,. _._.. .... •---... ..... _...... ...^. _.__... _.._._. v._
yllCA U:^. GUVo111t±1efttV'JOiI.:. ;i

118



§ 130.6 Water quality management plans., 40 C.F.R. § 130.6

(3) The Indian Tribe is reasonably expected to be capable, in the Regional Administrator's judgment, of carrying out
the functions to be exercised in a manner consistent with the terms and purposes of the Clean Water Act and applicable
regulations.

(e) Update and certification. State and/or areawide agency WQM plans shall be updated as needed to reflect changing water
quality conditions, results of implementation actions, new requirements or to remove conditions in prior conditional or partial
plan approvals. Regional Administrators may require that State WQM plans be updated as needed. State Continuing Planning
Processes (CPPs) shall specify the process and schedule used to revise WQM plans. The State shall ensure that State and
areawide WQM plans together include all necessary plan elements and that such plans are consistent with one another. The
Governor or the Governor's designee shall certify by letter to the Regional Administrator for EPA approval that WQM plan
updates are consistent with all other parts of the plan. The certification may be contained in the annual State work program.

(f) Consistency. Construction grant and permit decisions must be made in accordance with certified and approved WQM plans
as described in § 130.12(a) and 130.12(b).

Credits

[54 FR 14360, April 11, 1989; 59 FR 13818, March 23, 1994; 65 FR 43662, July 13, 2000; 68 FR 13608, March 19, 20031

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18,2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Current through December 19, 2013; 78 FR 76767.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs &Annos)
Subchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs &Annos)

40 C.F.R. § 130.7

§ 130.7 Total maximum daily loads (TMDL) and individual water quality-based effluent limitations.

Currentness

<For statute(s) affecting validity, see: 33 USCA § 1313(d)(1)(C)>

(a) General. The process for identifying water quality limited segments still requiring wasteload allocations, load allocations

and total maximum daily loads (WLAs/LAs and TMDLs), setting priorities for developing these loads; establishing these loads
for segments identified, including water quality monitoring, modeling, data analysis, calculation methods, and list of pollutants

to be regulated; submitting the State's list of segments identified, priority ranking, and loads establisbed (WLAs/LAs/17ADLs)
to EPA for approval; incorporating the approved loads into the State's WQM plans and NPDES permits; and involving the
public, affected dischargers, designated areawide agencies, and local governments in this process shall be clearly described in

the State Continuing Planning Process (CPP).

(b) Identification and priority setting for water quality-limited segments still requiring TMDLs.

(1) Each State shall identify those water quality-limited segments still requiring TMDLs within its boundaries for which:

(i) Technology-based effluent limitations required by sections 301(b), 306, 307, or other sections of the Act;

(ii) More stringent effluent limitations (including prohibitions) required by either State or local authority preserved by
section 510 of the Act, or Federal authority (law, regulation, or treaty); and

(iii) Other pollution control requirements (e.g., best management practices) required by local, State, or Federal authority
are not stringent enough to implement any water quality standards (WQS) applicable to such waters.

(2) Each State shall also identify on the same list developed under paragraph (b)(1) of this section those water quality-

limited segments still requiring TMDLs or parts thereof within its boundaries for which controls on thermal discharges
under section 301 or State or local requirements are not stringent enough to assure protection and propagation of a balanced
indigenous population of shellfish, fish and wildlife.

(3) For the purposes of listing waters under § 130.7(b), the term "water quality standard applicable to such waters"
and "applicable water quality standards" refer to those water quality standards established under section 303 of the Act,
including numeric criteria, narrative criteria, waterbody uses, and antidegradation requirements.

---------------
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(4) The list required under §§ 130.7(b)(1) and 130.7(b)(2) of this section shall include a priority ranking for all listed water
quality-limited segments still requiring TIVII)Ls, taking into account the severity of the pollution and the uses to be made
of such waters and shall identify the pollutants causing or expected to cause violations of the applicable water quality

standards. The priority ranking shall specifically include the identification of waters targeted for TMDL development in
the next two years.

(5) Each State shall assemble and evaluate all existing and readily available water quality-related data and information to
develop the list required by §§ 130.7(b)(1) and 130.7(b)(2). At a minimum "all existing and readily available water quality-
related data and information" includes but is not limited to all of the existing and readily available data and information
about the following categories of waters:

(i) Waters identif ed by the State in its most recent section 305(b) report as "partially meeting" or "not meeting" designated
uses or as "threatened";

(ii) Waters for which dilution calculations or predictive models indicate nonattainment of applicable water quality

standards;

(iii) Waters for which water quality problems have been reported by local, state, or federal agencies; members of the public;
or academic institutions. These organizations and groups should be actively solicited for research they may be conducting
or reporting. For example, university researchers, the United States Department of Agriculture, the National Oceanic and
Atmospheric Administration, the United States Geological Survey, and the United States Fish and Wildlife Service are
good sources of field data; and

(iv) Waters identified by the State as impaired or threatened in a nonpoint assessment submitted to EPA under section 319
of the CWA or in any updates of the assessment.

(6) Each State shall provide documentation to the Regional Administrator to support the State's determination to list or
not to list its waters as required by §§ 130.7(b)(1) and 130.7(b)(2). This documentation shall be submitted to the Regional
Administrator together with the list required by §§ 130.7(b)(1) and 130.7(b)(2) and shall include at a minimum:

(i) A description of the methodology used to develop the list; and

(ii) A description of the data and information used to identify waters, including a description of the data and infonnation
used by the State as required by § 130.7(b)(5); and

(iii) A rationale for any decision to not use any existing and readily available data and information for any one of the
categories of waters as described in § 130.7(b)(5); and

(iv) Any other reasonable information requested by the Regional Administrator. Upon request by the Regional
Administrator, each State must demonstrate good cause for not including a water or waters on the list. Good cause includes,
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but is not limited to, more recent or accurate data; more sophisticated water quality modeling; flaws in the original analysis

that led to the water being listed in the categories in § 130.7(b)(5); or changes in conditions, e.g., new control equipment,

or elimination of discharges.

(c) Development of TMDLs and individual water quality based effluent limitations.

(1) Each State shall establish TMDLs for the water quality limited segments identified in paragraph (b)(1) of this section,
and in accordance with the priority ranking. For pollutants other than heat, TMDLs shall be established at levels necessary
to attain and maintain the applicable narrative and numerical WQS with seasonal variations and a margin of safety which

takes into account any lack of knowledge conceming the relationship between effluent limitations and water quality.
Determinations ofTMDLs shall take into account critical conditions for stream flow, loading, and water quality parameters.

(i) TMDLs may be established using a pollutant-by-pollutant or biomonitoring approach. In many cases both techniques
may be needed. Site-specific information should be used wherever possible.

(ii) TMDLs shall be established for all pollutants preventing or expected to prevent attainment of water quality standards

as identified pursuant to paragraph (b)(1) of this section. Calculations to establish TMDLs shall be subject to public review

as defined in the State CPP.

(2) Each State shall estimate for the water quality limited segments still requiring TMDLs identified in paragraph (b)(2) of
this section, the total maximum daily thermal load which cannot be exceeded in order to assure protection and propagation
of a balanced, indigenous population of shellfish, fish and wildlife. Such estimates shall take into account the normal water
temperatures, flow rates, seasonal variations, existing sources of heat input, and the dissipative capacity of the identified
waters or parts thereof. Such estimates shall include a calculation of the maximum heat input that can be made into each
such part and shall include a margin of safety which takes into account any lack of knowledge concerning the development
of thermal water quality criteria for protection and propagation of a balanced, indigenous population of shellfish, fish and
wildlife in the identified waters or parts thereof.

(d) Submission and EPA approval.

(1) Each State shall submit biennially to the Regional Administrator beginning in 1992 the list of waters, pollutants causing
impairment, and the priority ranking including waters targeted for TMDL development within the next two years as
required under paragraph (b) of this section. For the 1992 biennial submission, these lists are due no later than October 22,
1992. Thereafter, each State shall subniit to EPA lists required under paragraph (b) of this section on April 1 of every even-
numbered year. For the year 2000 submission, a State must submit a list required under paragraph (b) of this section only if
a court order or consent decree, or commitment in a settlement agreement dated prior to January 1, 2000, expressly requires
EPA to take action related to that State's year 2000 list. For the year 2002 submission, a State must submit a list required
under paragraph (b) of this section by October 1, 2002, unless a court order, consent decree or commitment in a settlement
agreement expressly requires EPA to take an action related to that State's 20021ist prior to October 1, 2002, in which case,
the State must subniit a list by April 1, 2002. The list of waters may be submitted as part of the State's biennial water quality
report required by § 130.8 of this part and section 305(b) of the CWA or submitted under separate cover. All TMDLs
established under paragraph (c) for water quality limited segments shall continue to be submitted to EPA for review and
approval. Schedules for submission of T1vIDLs shall be determined by the Regional Administrator and the State.
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(2) The Regional Administrator shall either approve or disapprove such listing and loadings not later than 30 days after the

date of subxnission, The Regional Administrator shall approve a list developed under § 1303(b) that is submitted after the

effective date of this rule only if it meets the requirements of § 130.7(b). If the Regional Administrator approves such listing

and loadings, the State shall incorporate them into its current WQM plan. If the Regional Administrator disapproves such

listing and loadings, he shall, not later than 30 days after the date of such disapproval, identify such waters in such State and

establish such loads for such waters as determined necessary to implement applicable WQS. The Regional Administrator

shall promptly issue a public notice seeking comment on such listing and loadings. After considering public comment and

making any revisions he deems appropriate, the Regional Administrator shall transmit the listing and loads to the State,

which shall incorporate them into its current WQM plan.

(e) For the specific purpose of developing information and as resources allow, each State shall identify all segments within its

boundaries which it has not identified under paragraph (b) of this section and estimate for such waters the TMDLs with seasonal

variations and margins of safety, for those pollutants which the Regional Administrator identifies under section 304(a)(2) as

suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation of a balanced

indigenous population of fish, shellfish and wildlife. However, there is no requirement for such loads to be submitted to EPA

for approval, and establishing TMDLs for those waters identified in paragraph (b) of this section shall be given higher priority.

Credits

[57 FR 33049, July 24, 1992; 65 FR 17170, March 31, 2000; 65 FR 43663, July 13, 2000; 66 FR 53048, Oct. 18, 2001; 68
FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18,2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY; 33 U.S.C. 1251 et seq.

Notes of Decisions (6)

Current through December 19, 2013; 78 FR 76767.

End of Docutnent :r, 2013 Thonison Reuters. No claim to original U.S. Goveniment Wodc.s.
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111.15 Rules filed; duties of legislative service commission;..., OH ST § 111.15
-------- --------------

Baldwin's Ohio Revised Code Annotated
Title I. State Government

Chapter ii1. Secretary of State (Refs & Annos)
Organization, Powers, and Duties

R.C. § 111.15

iii.15 Rules filed; duties of legislative service commission; standards and procedures

Effective: September 29, 2013
Currentness

(A) As used in this section:

(1) "Rule" includes any rule, regulation, bylaw, or standard having a general and uniform operation adopted by an agency under

the authority of the laws goveming the agency; any appendix to a rule; and any intemal management rule. "Rule" does not
include any guideline adopted pursuant to section 3301.0714 of the Revised Code, any order respecting the duties of employees,
any finding, any determination of a question of law or fact in a matter presented to an agency, or any rule promulgated pursuant
to Chapter 119„ section 4141.14, division (C)(1) or (2) of section 5117.02, or section 5703.14 of the Revised Code. "Rule"
includes any amendment or rescission of a rule.

(2) "Agency" means any govemmental entity of the state and includes, but is not limited to, any board, department, division,

com>.nission, bureau, society, council, institution, state college or university, community college district, technical college

district, or state community college. "Agency" does not include the general assembly, the controlling board, the adjutant

general's department, or any court.

(3) "Internal management rule" means any rule, regulation, bylaw, or standard governing the day-to-day staff procedures and
operations within an agency.

(4) "Substantive revision" has the same meaning as in division (J) of section 119.01 of the Revised Code.

(B)(1) Any rule, other than a rule of an emergency nature, adopted by any agency pursuant to this section shall be effective on the
tenth day after the day on which the rule in final form and in compliance with division (B)(3) of this section is filed as follows:

(a) The rule shall be filed in electronic form with both the secretary of state and the director of the legislative service commission;

(b) The rule shall be filed in electronic form with the joint committee on agency rule review. Division (B)(1)(b) of this section
does not apply to any rule to which division (D) of this section does not apply.

An agency that adopts or amends a rule that is subject to division (D) of this section shall assign a review date to the rule that
is not later than five years after its effective date. If no review date is assigned to a rule, or if a review date assigned to a rule
exceeds the five-year maximum, the review date for the rule is five years after its effective date. A rule with a review date
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is subject to review under section 119.032 of the Revised Code. This paragraph does not apply to a rule of a state college or

university, community college district, technical college district, or state community college.

If all filings are not completed on the same day, the rule shall be effective on the tenth day after the day on which the latest
filing is completed. If an agency in adopting a rule designates an effective date that is later than the effective date provided
for by division (B)(1) of this section, the rule if filed as required by such division shall become effective on the later date

designated by the agency.

Any rule that is required to be filed under division (B)(1) of this section is also subject to division (D) of this section if not

exempted by division (D)(1), (2), (3), (4), (5), (6), (7), or (8) of this section.

If a rule incorporates a text or other material by reference, the agency shall comply with sections 121.71 to 121.76 of the

Revised Code.

(2) A rule of an emergency nature necessary for the iminediate preservation of the public peace, health, or safety shall state

the reasons for the necessity. The emergency rule, in final form and in compliance with division (B)(3) of this section, shall be

filed in electronic forin with the secretary of state, the director of the legislative service cominission, and the joint committee on

agency rule review. The emergency rule is effective immediately upon completion of the latest filing, except that if the agency

in adopting the emergency rule designates an effective date, or date and time of day, that is later than the effective date and time

provided for by division (B)(2) of this section, the emergency rule if filed as required by such division shall becoine effective

at the later date, or later date and time of day, designated by the agency.

An emergency rule becomes invalid at the end of the ninetieth day it is in effect. Prior to that date, the agency may file the
emergency rule as a noneinergency rule in compliance with division (B)(1) of this section. The agency may not refile the
emergency rule in compliance with division (B)(2) of this section so that, upon the emergency rule becoming invalid under
such division, the einergency rule will continue in effect without interruption for another ninety-day period.

(3) An agency shall file a rule under division (B)(1) or (2) of this section in compliance with the following standards and

procedures:

(a) The rule shall be numbered in accordance with the numbering systein devised by the director for the Obio administrative

code.

(b) The rule shall be prepared and submitted in compliance with the rules of the legislative service commission.

(c) The rule shall clearly state the date on which it is to be effective and the date on which it will expire, if known.

(d) Each rule that amends or rescinds another rule shall clearly refer to the rule that is amended or rescinded. Each amendment
shall fully restate the rule as amended.

If the director of the legislative service commission or the director's designee gives an agency notice pursuant to section 103.05
of the Revised Code that a rule filed by the agency is not in compliance with the rules of the legislative service commission, the

agency shall within thirty days after receipt of the notice conform the rule to the rules of the commission as directed in the notice.
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(C) All rules filed pursuant to divisions (B)(1)(a) and (2) of this section shall be recorded by the secretary of state and the

director under the title of the agency adopting the rule and shall be numbered according to the numbering system devised by

the director. The secretary of state and the director shall preserve the rules in an accessible manner. Each such rule shall be a

public record open to public inspection and may be transmitted to any law publishing coinpany that wishes to reproduce it.

(D) At least sixty-five days before a board, commission, department, division, or bureau of tbe govemment of the state files a
rule under division (B)(1) of this section, it shall file the full text of the proposed rule in electronic form with the joint committee
on agency rule review, and the proposed rule is subject to legislative review and invalidation under division (I) of section 119.03
of the Revised Code. If a state board, commission, department, division, or bureau makes a substantive revision in a proposed
rule after it is filed with the joint committee, the state board, commission, department, division, or bureau shall promptly file
the full text of the proposed rule in its revised form in electronic form with the joint committee. The latest version of a proposed
rule as filed with the joint committee supersedes each earlier version of the text of the saine proposed rule. A state board,
coinmission, department, division, or bureau shall also file the rule summary and fiscal analysis prepared under section 127.18
of the Revised Code in electronic form along with a proposed rule, and along with a proposed rule in revised form, that is filed
under this division. If a proposed rule has an adverse impact on businesses, the state board, commission, department, division,
or bureau also shall file the business impact analysis, any recommendations received from the common sense initiative office,
and the associated memorandum of response, if any, in electronic form along with the proposed rule, or the proposed rule in
revised form, that is filed under this division.

As used in this division, "commission" includes the public utilities commission when adopting rules under a federal or state
statute.

This division does not apply to any of the following:

(1) A proposed rule of an emergency nature;

(2) A rule proposed under section 1121.05, 1121.06, 1155.18, 1163.22, 1349.33, 1707.201, 1733.412, 4123.29, 4123.34,
4123.341, 4123.342, 4123.40, 4123.411, 4123.44, or 4123.442 of the Revised Code;

(3) A rule proposed by an agency other than a board, commission, department, division, or bureau of the government of the state;

(4) A proposed internal management rule of a board, commission, department, division, or bureau of the government of the state;

(5) Any proposed rule that must be adopted verbatim by an agency pursuant to federal law or rule, to become effective within
sixty days of adoption, in order to continue the operation of a federally reimbursed program in this state, so long as the proposed
rule contains both of the following:

(a) A statement that it is proposed for the purpose of complying with a federal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.
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(6) An initial rule proposed by the director of health to impose safety standards and quality-of-care standards with respect to
a health service specified in section 3702.11 of the Revised Code, or an initial rule proposed by the director to impose quality
standards on a facility listed in division (A)(4) of section 3702.30 of the Revised Code, if section 3702.12 of the Revised Code
requires that the rule be adopted under this section;

(7) A rule of the state lottery commission pertaining to instant game rules.

If a rule is exempt from legislative review under division (D)(5) of this section, and if the federal law or rule pursuant to whicb

the rule was adopted expires, is repealed or rescinded, or otherwise terminates, the rule is thereafter subject to legislative review

under division (D) of this section.

(E) Whenever a state board, commission, department, division, or bureau files a proposed rule or a proposed rule in revised

form under division (D) of this section, it shall also file the full text of the same proposed nile or proposed rule in revised form

in electronic form with the secretary of state and the director of the legislative service commission. A state board, conunission,

department, division, or bureau shall file the rule summary and fiscal analysis prepared under section 127.18 of the Revised

Code in electronic fonn along with a proposed rule or proposed rule in revised form that is filed with the secretary of state or

the director of the legislative service commission.

CREDIT(S)

(2013 H 59, eff. 9-29-13; 2013 S 67, eff. 9-4-13; 2011 S 2, eff. 1-1-12; 2006 H 197, eff. 11-13-06; 2005 H 81, eff. 4-14-06;

2002 S 265, eff. 9-17-02; 2002 S 138, eff. 6-18-02; 2002 H 386, eff. 5-24-02; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff.
4-1-01; 1999 S 11, § 1, eff. 9-15-99; 1998 H 850, eff. 3-18-99; 1998 H 562, eff. 9-30-98; 1997 S 130, eff. 9-18-97; 1997 H
215, eff. 6-30-97; 1996 S 82, eff. 3-7-97; 1996 H 538, eff. 1-1-97; 1996 S 211, eff. 9-26-96; 1996 H 473, eff. 9-26-96; 1995

S 156, eff. 6-30-95; 1995 S 50, eff. 4-20-95; 1994 H 695, eff. 9-29-94; 1992 S 359, eff. 12-22-92; 1992 H 437; 1985 S 269,

H 201; 1984 S 239, H 244; 1981 H 694, H 1; 1980 H 440; 1979 H 204, H 657, S 8; 1978 S 321; 1977 H 25, H 257; 1976
H 317; 1953 H 1; GC 161-1)

Notes of Decisions (26)

R.C. § 111.15, OH ST § 111.15
Current through 2013 File 47 of the 130th GA (2013-2014).

End of Documcnt C-'2013 Thomson Reuters. No claini to original U.S. Gorerninent Works.
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Baldwin's Ohio Revised Code Annotated
Title I. State Government

Chapter u9. Administrative Procedure (Refs & Annos)
Definitions

R.C. § 119.o1

1i9.oi Definitions

Effective: September 29, 2013
Currentness

As used in sections 119.01 to 119.13 of the Revised Code:

(A)(1) "Agency" means, except as limited by this division, any official, board, or commission having authority to promulgate
rules or make adjudications in the civil service commission, the division of liquor control, the department of taxation,

the industrial commission, the bureau of workers' compensation, the functions of any administrative or executive officer,
department, division, bureau, board, or commission of the government of the state specifically made subject to sections 119.01
to 119.13 of the Revised Code, and the licensing functions of any administrative or executive officer, department, division,
bureau, board, or commission of the government of the state having the authority or responsibility of issuing, suspending,
revoking, or canceling licenses.

Except as otherwise provided in division (I) of this section, sections 119.01 to 119.13 of the Revised Code do not apply to the

public utilities commission. Sections 119.01 to 119.13 of the Revised Code do not apply to the utility radiological safety board;

to the controlling board; to actions of the superintendent of financial institutions and the superintendent of insurance in the taking

possession of, and rehabilitation or liquidation of, the business and property of banks, savings and loan associations, savings

banks, credit unions, insurance companies, associations, reciprocal fratemal benefit societies, and bond investment companies;

to any action taken by the division of securities under section 1707.201 of the Revised Code; or to any action that may be taken

by the superintendent of financial institutions under section 1113.03, 1121.06, 1121.10, 1125.09, 1125.12, 1125.18, 1157.09,

1157.12, 1157.18, 1165.09, 1165.12, 1165.18, 1349.33, 1733.35, 1733.361, 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the industrial commission or the bureau of workers'
compensation under sections 4123.01 to 4123.94 of the Revised Code with respect to all matters of adjudication, or to the
actions of the industrial commission, bureau of workers' compensation board of directors, and bureau of workers' compensation
under division (D) of section 4121.32, sections 4123.29, 4123.34, 4123.341, 4123.342, 4123.40, 4123.411, 4123.44, 4123.442,

4127.07, divisions (B), (C), and (E) of section 4131.04, and divisions (B), (C), and (E) of secfion 4131.14 of the Revised Code
with respect to all matters conceming the establishment of premium, contribution, and assessment rates.

(2) "Agency" also means any official or work unit having authority to promulgate rules or make adjudications in the department
ofjob and fainily services, but only with respect to both of the following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the Revised Code requires be adopted in accordance

with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.
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(B) "License" means any license, permit, certificate, commission, or charter issued by any agency. "License" does not include

any arrangement whereby a person or govemment entity furnishes medicaid services under a provider agreement with the

department of medicaid.

(C) "Rule" means any rule, regulation, or standard, having a general and uniform operation, adopted, promulgated, and enforced
by any agency under the authority of the laws goveming such agency, and includes any appendix to a rule. "Rule" does not
include any intemal management rule of an agency unless the intemal management rule affects private rights and does not

include any guideline adopted pursuant to section 3301.0714 of the Revised Code.

(D) "Adjudication" means the determination by the highest or ultimate authority of an agency of the rights, duties, privileges,

benefits, or legal relationships of a specified person, but does not include the issuance of a license in response to an application

with respect to which no question is raised, nor other acts of a ministerial nature.

(E) "Hearing" means a public hearing by any agency in compliance with procedural safeguards afforded by sections 119.01
to 119.13 of the Revised Code.

(F) "Person" means a person, firm corporation, association, or partnership.

(G) "Party" means the person whose interests are the subject of an adjudication by an agency.

(H) "AppeaP" means the procedure by which a person, aggrieved by a finding, decision, order, or adjudication of any agency,
invokes the jurisdiction of a court.

(1) "Rule-malcing agency" means any board, commission, department, division, or bureau of the government of the state that

is required to file proposed rules, amendments, or rescissions under division (D) of section 111.15 of the Revised Code and

any agency that is required to file proposed rules, amendments, or rescissions under divisions (B) and (H) of section 119.03

of the Revised Code. "Rule-making agency" includes the public utilities coinmission. "Rule-making agency" does not include

any state-supported college or university.

(J) "Substantive revision" means any addition to, elimination from, or other change in a mle, an amendment of a rule, or a
rescission of a rule, whether of a substantive or procedural nature, that changes any of the following:

(1) That which the rule, amendment, or rescission permits, authorizes, regulates, requires, prohibits, penalizes, rewards, or
otherwise affects;

(2) The scope or application of the rule, amendment, or rescission.

(K) "Internal management rule" means any rule, regulation, or standard governing the day-to-day staff procedures and

operations within an agency.
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CREDTT(S)

(2013 H 59, eff. 9-29-13; 2010 H 292, eff. 9-13-10; 2007 H 100, eff. 9-10-07; 2005 H 81, eff. 4-14-06; 2002 S 138, eff.
6-18-02; 2002 H 386, eff. 5-24-02; 1999 H 470, eff. 7-1-00; 1998 H 850, eff. 3-18-99; 1997 H 215, eff. 6-30-97; 1996 S 82,
eff. 3-7-97; 1996 H 538, eff. 1-1-97; 1996 S 293, eff. 9-26-96 (General Effective Date); 1995 S 162, eff. 10-29-95; 1995 H 7,
eff. 9-1-95; 1994 H 695, eff. 9-29-94; 1992 H 437, eff. 4-30-92; 1989 H 111; 1985 H 201; 1984 H 244; 1983 H 260; 1980 H
403; 1979 H 204; 1977 H 257; 1976 S 545, H 920; 1975 H 1; 1973 H 366; 1969 H 1; 132 v S 97; 1953 H 1; GC 154-62)

Notes of Decisions (140)

R.C. § 119.01, OHST § 119.01
Current through 2013 File 47 of the 130th GA (2013-2014).
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Baldwin's Ohio Revised Code Annotated
Title I. State Government

Chapter 119. Administrative Procedure (Refs & Annos)
Agency Rules

R.C. § 119.02

119.02 Compliance; validity of rules

Currentness

Every agency authorized by law to adopt, amend, or rescind rules shall comply with the procedure prescribed in sections 119.01
to 119.13, inclusive, of the Revised Code, for the adoption, amendment, or rescission of rules. Unless otherwise specifically
provided by law, the failure of any agency to comply with such procedure shall invalidate any rule or amendment adopted,

or the rescission of any rule.

CREDIT(S)

(1953 H 1, eff. 10-1-53; GC 154-63)

Notes of Decisions (54)

R.C. § 119.02, OH ST § 119.02
Current through 2013 File 47 of the 130th GA (2013-2014).

End of Document 9- 2013 Thonison Reuters. No claini to original U.S. Govemment Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government
Chapter ii9. Administrative Procedure (Refs & Annos)

Agency Rules

R.C. § ii9.o3

119.03 Procedure for adoption, amendment, or rescission of rules; fiscal analyses

Effective: January 1, 2012
Currentness

In the adoption, amendment, or rescission of any rule, an agency shall comply with the following procedure:

(A) Reasonable public notice shall be given in the register of Ohio at least thirty days prior to the date set for a hearing, in the
form the agency determines. The agency shall file copies of the public notice under division (B) of this section. (The agency
gives public notice in the register of Ohio when the public notice is published in the register under that division.)

The public notice shall include:

(1) A statement of the agency's intention to consider adopting, amending, or rescinding a rule;

(2) A synopsis of the proposed rule, amendment, or rule to be rescinded or a general statement of the subject matter to which
the proposed rule, amendment, or rescission relates;

(3) A statement of the reason or purpose for adopting, amending, or rescinding the rule;

(4) The date, time, and place of a hearing on the proposed action, which shall be not earlier than the thirty-fnst nor later than
the fortieth day after the proposed rule, amendment, or rescission is filed under division (B) of this section.

In addition to public notice given in the register of Ohio, the agency may give whatever other notice it reasonably considers

necessary to ensure notice constructively is given to all persons who are subject to or affected by the proposed rule, amendment,
or rescission.

The agency shall provide a copy of the public notice required under division (A) of this section to any person who requests it

and pays a reasonable fee, not to exceed the cost of copying and mailing.

(B) The full text of the proposed rule, amendment, or rule to be rescinded, accompanied by the public notice required under

division (A) of this section, shall be filed in electronic form with the secretary of state and with the director of the legislative
service commission. (If in compliance with this division an agency files more than one proposed rule, amendment, or rescission
at the same time, and has prepared a public notice under division (A) of this section that applies to more than one of the proposed
rules, ainendments, or rescissions, the agency shall file only one notice with the secretary of state and with the director for all
of the proposed rules, amendments, or rescissions to which the notice applies.) The proposed rule, amendment, or rescission
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and public notice shall be filed as required by this division at least sixty-five days prior to the date on which the agency, in

accordance with division (D) of this section, issues an order adopting the proposed rule, amendment, or rescission.

If the proposed rule, amendment, or rescission incorporates a text or other material by reference, the agency shall comply with

sections 121.71 to 121.76 of the Revised Code.

The proposed rule, amendment, or rescission shall be available for at least thirty days prior to the date of the hearing at the

office of the agency in printed or other legible fonn without charge to any person affected by the proposal. Failure to furnish
such text to any person requesting it shall not invalidate any action of the agency in connection therewith.

If the agency files a substantive revision in the text of the proposed rule, amendment, or rescission under division (H) of this

section, it shall also promptly file the full text of the proposed rule, amendment, or rescission in its revised form in electronic

fonn with the secretary of state and with the director of the legislative service commission.

The agency shall file the rule summary and fiscal analysis prepared under section 127.18 of the Revised Code in electronic
fonn along with a proposed rule, amendment, or rescission or proposed rule, amendment, or rescission in revised form that is

filed with the secretary of state or the director of the legislative service commission.

The director of the legislative service commission shall publish in the register of Ohio the full text of the original and each
revised version of a proposed rule, amendment, or rescission; the full text of a public notice; and the full text of a rule sutnmary

and fiscal analysis that is filed with the director under this division.

(C) On the date and at the time and place designated in the notice, the agency shall conduct a public hearing at which any

person affected by the proposed action of the agency may appear and be heard in person, by the person's attorney, or both,

may present the person's position, arguments, or contentions, orally or in writing, offer and examine witnesses, and present

evidence tending to show that the proposed rule, amendment, or rescission, if adopted or effectuated, will be unreasonable or

unlawful. An agency may permit persons affected by the proposed rule, amendment, or rescission to present their positions,

arguments, or contentions in writing, not only at the hearing, but also for a reasonable period before, after, or both before and

after the hearing. A person who presents a position or arguments or contentions in writing before or after the hearing is not

required to appear at the hearing.

At the hearing, the testimony shall be recorded. Such record shall be made at the expense of the agency. The agency is required

to transcribe a record that is not sight readable only if a person requests transcription of all or part of the record and agrees

to reirnburse the agency for the costs of the transcription. An agency may require the person to pay in advance all or part of

the cost of the transcription.

In any hearing under this section the agency may administer oaths or affumations.

(D) After complying with divisions (A), (B), (C), and (H) of this section, and when the time for legislative review and

invalidation under division (I) of this section has expired, the agency may issue an order adopting the proposed rule or the

proposed amendment or rescission of the rule, consistent with the synopsis or general statement included in the public notice.

At that time the agency shall designate the effective date of the rule, amendment, or rescission, which shall not be earlier than

the tenth day after the rule, amendment, or rescission has been filed in its fmal fonn as provided in section 119.04 of the Revised

Code.
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(E) Prior to the effective date of a rule, amendment, or rescission, the agency shall make a reasonable effort to inform those
affected by the rule, amendment, or rescission and to have available for distribution to those requesting it the full text of the

rule as adopted or as amended.

(F) If the governor, upon the request of an agency, determines that an emergency requires the immediate adoption, amendment,

or rescission of a rule, the governor shall issue an order, the text of which shall be filed in electronic form with the agency, the

secretary of state, the director of the legislative service commission, and the joint committee on agency rule review, that the

procedure prescribed by this section with respect to the adoption, amendment, or rescission of a specified rule is suspended.

The agency may then adopt immediately the emergency rule, amendment, or rescission and it becomes effective on the date the

rule, amendment, or rescission, in final fonn and in compliance with division (A)(2) of section 119.04 of the Revised Code, is

filed in electronic form with the secretary of state, the director of the legislative service commission, and the joint committee

on agency rule review. If all filings are not completed on the same day, the emergency rule, amendment, or rescission shall

be effective on the day on which the latest filing is completed. The director shall publish the full text of the emergency rule,

amendment, or rescission in the register of Ohio.

The emergency rule, amendinent, or rescission shall become invalid at the end of the ninetieth day it is in effect. Prior to that

date the agency may adopt the emergency rule, amendment, or rescission as a nonemergency rule, amendment, or rescission by

complying with the procedure prescribed by this section for the adoption, amendment, and rescission of nonemergency rules.

The agency shall not use the procedure of this division to readopt the emergency rule, amendment, or rescission so that, upon the

emergency rule, ainendment, or rescission becoming invalid under this division, the emergency rule, amendment, or rescission

will continue in effect without interruption for another ninety-day period, except when division (I)(2)(a) of this section prevents

the agency from adopting the emergency rule, amendment, or rescission as a nonemergency rule, amendment, or rescission

within the ninety-day period.

This division does not apply to the adoption of any emergency rule, amendment, or rescission by the tax commissioner under

division (C)(2) of section 5117.02 of the Revised Code.

(G) Rules adopted by an authority within the department of job and family services for the administration or enforcement of

Chapter 4141. of the Revised Code or of the department of taxation shall be effective without a hearing as provided by this

section if the statutes pertaining to such agency specifically give a right of appeal to the board of tax appeals or to a higher
authority within the agency or to a court, and also give the appellant a right to a hearing on such appeal. This division does
not apply to the adoption of any rule, amendment, or rescission by the tax commissioner under division (C)(1) or (2) of section

5117.02 of the Revised Code, or deny the right to file an action for declaratory judgment as provided in Chapter 2721. of the
Revised Code from the decision of the board of tax appeals or of the higher authority within such agency.

(H) When any agency files a proposed rule, amendment, or rescission under division (B) of this section, it shall also file in
el.ectronic form with the joint committee on agency rule review the full text of the proposed rule, amendment, or rule to be
rescinded in the same fonn and the public notice required under division (A) of this section. (If in compliance with this division

an agency files more than one proposed rule, amendment, or rescission at the same time, and has given a public notice under
division (A) of this section that applies to more than one of the proposed rules, amendments, or rescissions, the agency shall
file only one notice with the joint committee for all of the proposed rules, amendments, or rescissions to which the notice

applies.) If the agency makes a substantive revision in a proposed rule, amendment, or rescission after it is filed with the joint
committee, the agency shall promptly file the fall text of the proposed rule, amendment, or rescission in its revised form in
electronic form with the joint committee. The latest version of a proposed rule, amendment, or rescission as filed with the joint
committee supersedes each earlier version of the text of the same proposed rule, amendment, or rescission. An agency shall
file the rule summary and fiscal analysis prepared under section 127.18 of the Revised Code in electronic fonn along with a
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proposed rule, amendment, or rescission, and along with a proposed rule, amendment, or rescission in revised form, that is filed

under this division. If a proposed rule, amendment, or rescission has an adverse impact on businesses, the agency also shall

file the business impact analysis, any recommendations received from the common sense initiative office, and the agency's

memorandum of response, if any, in electronic form along with the proposed rule, amendment, or rescission, or along with the

proposed rule, amendment, or rescission in revised form, that is filed under this division.

This division does not apply to:

(1) An emergency rule, amendment, or rescission;

(2) Any proposed rule, amendment, or rescission that must be adopted verbatim by an agency pursuant to federal law or rule,

to become effective within sixty days of adoption, in order to continue the operation of a federally reimbursed program in this

state, so long as the proposed rule contains both of the following:

(a) A statement that it is proposed for the purpose of complying with a federal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

If a rule or amendment is exempt from legislative review under division (H)(2) of this section, and if the federal law or rule

pursuant to which the rule or amendment was adopted expires, is repealed or rescinded, or otherwise terminates, the rule or

ainendment, or its rescission, is thereafter subject to legislative review under division (H) of this section.

(I)(1) The joint committee on agency rule review may recommend the adoption of a concurrent resolution invalidating a
proposed rule, amendment, rescission, or part thereof if it finds any of the following:

(a) That the rule-making agency has exceeded the scope of its statutory authority in proposing the rule, amendment; or rescission;

(b) That the proposed rule, amendment, or rescission conflicts with another rule, amendment, or rescission adopted by the same
or a different rule-making agency;

(c) That the proposed rule, amendment, or rescission conflicts with the legislative intent in enacting the statute under which the
rule-making agency proposed the rule, amendment, or rescission;

(d) That the rule-making agency has failed to prepare a complete and accurate rule summary and fiscal analysis of the proposed

rule, amendment, or rescission as required by section 127.18 of the Revised Code;

(e) That the proposed rule, amendment, or rescission incorporates a text or other material by reference and either the rule-
making agency has failed to file the text or other material incorporated by reference as required by section 121.73 of the Revised
Code or, in the case of a proposed rule or amendment, the incorporation by reference fails to meet the standards stated in section
121.72, 121.75, or 121.76 of the Revised Code;
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(f) That the rule-making agency has failed to demonstrate through the business impact analysis, recommendations from the
common sense initiative office, and the memorandum of response the agency has filed under division (H) of this section that

the regulatory intent of the proposed rule, amendment, or rescission justifies its adverse impact on businesses in this state.

The joint coinmittee shall not hold its public hearing on a proposed rule, amendment, or rescission earlier than the forty-first

day after the original version of the proposed rule, amendment, or rescission was filed with the joint committee.

The house of representatives and senate may adopt a concurrent resolution invalidating a proposed rule, amendment, rescission,
or part thereof. The concun:ent resolution shall state which of the specific rules, amendments, rescissions, or parts thereof are
invalidated. A concurrent resolution invalidating a proposed rule, amendment, or rescission shall be adopted not later than
the sixty-fifth day after the original version of the text of the proposed rule, amendment, or rescission is filed with the joint
committee, except that if more than thirty-five days after the original version is filed the rule-making agency either files a
revised version of the text of the proposed rule, amendment, or rescission, or revises the rule summary and fiscal analysis in
accordance with division (I)(4) of this section, a concurrent resolution invalidating the proposed rule, amendment, or rescission
shall be adopted not later than the thirtieth day after the revised version of the proposed rule or rule summary and fiscal analysis
is filed. If, after the joint committee on agency rule review recommends the adoption of a concurrent resolution invalidating a
proposed rule, amendment, rescission, or part thereof, the house of representatives or senate does not, within the time remaining
for adoption of the concurrent resolution, hold five floor sessions at which its journal records a roll call vote disclosing a
sufficient number of members in attendance to pass a bill, the time within which that house may adopt the concurrent resolution

is extended until it has held five such floor sessions.

Within five days after the adoption of a concurrent resolution invalidating a proposed rule, amendment, rescission, or part

thereof, the clerk of the senate shall send the rule-making agency, the secretary of state, and the director of the legislative

service commission in electronic form a certified text of the resolution together with a certification stating the date on which the

resolution takes effect. The secretary of state and the director of the legislative service commission shall each note the invalidity

of the proposed rule, ainendment, rescission, or part thereof, and shall each remove the invalid proposed rule, amendment,

rescission, or part thereof from the file of proposed rules. The rule-making agency shall not proceed to adopt in accordance with

division (D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised Code, any version of

a proposed rule, amendment, rescission, or part thereof that has been invalidated by concurrent resolution.

Unless the house of representatives and senate adopt a concurrent resolution invalidating a proposed rule, amendment,

rescission, or part thereof within the tiine specified by this division, the rule-making agency may proceed to adopt in accordance
with division (D) of this section, or to file in accordance with division (B)(1) of section 111.1 S of the Revised Code, the latest
version of the proposed rule, amendment, or rescission as filed with the joint committee. If by concurrent resolution certain of

the rules, amendments, rescissions, or parts thereof are specifically invalidated, the rule-making agency may proceed to adopt,
in accordance with division (D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised
Code, the latest version of the proposed rules, amendments, rescissions, or parts thereof as filed with the joint committee that

are not specifically invalidated. The rule-making agency may not revise or amend any proposed rule, amendment, rescission,

or part thereof that has not been invalidated except as provided in this chapter or in section 111.15 of the Revised Code.

(2)(a) A proposed rule, amendment, or rescission that is filed with the joint committee under division (H) of this section or
division (D) of section 111.15 of the Revised Code shall be carried over for legislative review to the next succeeding regular
session of the general assembly if the original or any revised version of the proposed rule, amendment, or rescission is filed

with the joint committee on or after the first day of December of any year.

(b) The latest version of any proposed rule, amendment, or rescission that is subject to division (1)(2)(a) of this section, as filed

with the joint committee, is subject to legislative review and invalidation in the next succeeding regular session of the general
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assembly in the same manner as if it were the original version of a proposed rale, amendment, or rescission that had been filed
with the joint committee for the first time on the first day of the session. A rule-making agency shall not adopt in accordance
with division (D) of this section, or file in accordance with division (B)(1) of section 111.15 of the Revised Code, any version
of a proposed rule, amendment, or rescission that is subject to division (1)(2)(a) of this section until the time for legislative
review and invalidation, as contemplated by division (I)(2)(b) of this section, has expired.

(3) Invalidation of any version of a proposed rule, amendment, rescission, or part thereof by concurrent resolution shall prevent

the rule-making agency from instituting or continuing proceedings to adopt any version of the same proposed rule, amendment,

rescission, or part thereof for the duration of the general assembly that invalidated the proposed rule, amendment, rescission,

or part thereof unless the same general assembly adopts a concurrent resolution permitting the rule-making agency to institute

or continue such proceedings.

The failure of the general assembly to invalidate a proposed rule, amendment, rescission, or part thereof under this section
shall not be construed as a ratification of the lawfulness or reasonableness of the proposed rule, amendment, rescission, or any
part thereof or of the validity of the procedure by which the proposed rule, amendment, rescission, or any part thereof was
proposed or adopted.

(4) In lieu of recommending a concurrent resolution to invalidate a proposed rule, amendment, rescission, or part thereof because

the rule-making agency has failed to prepare a complete and accurate fiscal analysis, the joint committee on agency rule review

inay issue, on a one-time basis, for rules, amendments, rescissions, or parts thereof that have a fiscal effect on school districts,

counties, townships, or municipal corporations, a finding that the rule summary and fiscal analysis is incomplete or inaccurate

and order the rule-making agency to revise the rule summary and fiscal analysis and refile it with the proposed rule, amendment,

rescission, or part thereof. If an emergency rule is filed as a nonemergency rule before the end of the ninetieth day of the

emergency rule's effectiveness, and the joint committee issues a finding and orders the rule-making agency to refile under

division (I)(4) of this section, the govemor inay also issue an order stating that the emergency rule shall remain in effect for

an additional sixty days after the ninetieth day of the emergency rule's effectiveness. The governor's orders shall be filed in

accordance with division (F) of this section. The joint conunittee shall send in electronic form to the rule-making agency, the

secretary of state, and the director of the legislative service commission a certified text of the fmding and order to revise the

rale summary and fiscal analysis, which shall take immediate effect.

An order issued under division (1)(4) of this section shall prevent the rule-making agency from instituting or continuing
proceedings to adopt any version of the proposed rule, amendment, rescission, or part thereof until the rule-making agency
revises the rule suinmary and fiscal analysis and refiles it in electronic form with the joint committee along with the proposed
rule, amendment, rescission, or part thereof. If the joint committee finds the rule summary and fiscal analysis to be complete
and accurate, the joint cominittee shall issue a new order noting that the rule-making agency has revised and refiled a complete

and accurate rule sununary and fiscal analysis. The joint committee shall send in electronic form to the rule-inalcing agency, the
secretary of state, and the director of the legislative service commission a certified text of this new order. The secretary of state
and the director of the legislative service commission shall each link this order to the proposed rule, amendment, rescission,
or part thereof. The rule-making agency may then proceed to adopt in accordance with division (D) of this section, or to file
in accordance with division (B)(1) of section 111.15 of the Revised Code, the proposed rule, amendment, rescission, or part
thereof that was subject to the fmding and order under division (1)(4) of this section. If the joint conunittee determines that the
revised rule summary and fiscal analysis is still inaccurate or incomplete, the joint committee shall recommend the adoption of
a concurrent resolution in accordance with division (I)(1) of this section.

CREDIT(S)
(2011 S 2, eff. 1-1-12; 2002 S 265, eff. 9-17-02; 1999 H 470, § 6, eff. 4-1-02; 1999 H 470, § 3, eff. 4-1-01; 1999 H 470, §

1, eff. 7-1-00; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1999 S 11, § 1, eff. 9-15-99; 1994 S 33, eff. 8-16-94;
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1984 S 239, eff. 1-1-85; 1984 H 244; 1983 H 291; 1981 H 694, H 1; 1979 H 657, H 204, S 8; 1978 S 321; 1977 H 25, H 257,
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Notes of Decisions (93)

R.C. § 119.03, OH ST § 119.03
Current through 2013 File 47 of the 130th GA (2013-2014).

End of Document C 2013 Thonison Reuters. No claim to original U.S. Govtrnment Morks.
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Baldwin's Ohio Revised Code Annotated
Title I. State Government

Chapter 121. State Departments (Refs & Annos)
Miscellaneous Provisions

R.C. § 121.39

121.39 Requirements for proposed environmental protection legislation and rules

Effective: January 1, 2012
Currentra,ess

(A) As used in this section, "environmental protection" means any of the following:

(1) Protection of human health or safety, biological resources, or natural resources by preventing, reducing, or remediating
the pollution or degradation of air, land, or water resources or by preventing or limiting the exposure of humans, animals, or

plants to pollution;

(2) Appropriation or regulation of privately owned property to preserve air, land, or water resources in a natural state or to

wholly or partially restore them to a natural state;

(3) Regulation of the collection, management, treathnent, reduction, storage, or disposal of solid, hazardous, radioactive, or

other wastes;

(4) Plans or programs to promote or regulate the conservation, recycling, or reuse of energy, materials, or wastes.

(B) Except as otherwise provided in division (E) of this section, when proposed iegislation dealing with environmental
protection or containing a component dealing with environmental protection is referred to a committee of the general assembly,
other than a committee on rules or reference, the sponsor of the legislation, at the time of the first hearing of the legislation
before the committee, shall submit to the members of the committee a written statement identifying either the documentation
that is the basis of the legislation or the federal requirement or requirements with which the legislation is intended to comply. If
the legislation is not based on documentation or has not been introduced to comply with a federal requirement or requirements,

the written statement froin the sponsor shall so indicate.

Also at the time of the first hearing of the legislation before the committee, a statewide organization that represents businesses
in this state and that elects its board of directors may submit to the members of the comnuttee a written estimate of the costs to
the regulated community in this state of complying with the legislation if it is enacted.

At any hearing of the legislation before the committee, a representative of any state agency, environmental advocacy
organization, or consumer advocacy organization or any private citizen may present documentation containing an estimate of
the monetary and other costs to public health and safety and the environment and to consumers and residential utility customers,

and the effects on property values, if the legislation is not enacted.
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(C) Until such time as the stateinent required under division (B) of this section is submitted to the committee to which
proposed legislation dealing with environmental protection or containing a component dealing with environmental protection
was referred, the legislation shall not be reported by that conunittee. This requirement does not apply if the component dealing
with environmental protection is removed from the legislation or if two-thirds of the members of the committee vote in favor

of a motion to report the proposed legislation.

(D) Except as otherwise provided in division (E) of this section, prior to adopting a rule or an amendment proposed to a rule
dealing with environmental protection or containing a component dealing with environmental protection, a state agency shall

do all of the following:

(1) Consult with organizations that representpolitical subdivisions, environmental interests, business interests, and other persons

affected by the proposed rule or amendinent;

(2) Consider documentation relevant to the need for, the environmental benefits or consequences of, other benefits of, and the
technological feasibility of the proposed rule or amendment;

(3) Specifically identify whether the proposed rule or amendment is being adopted or amended to enable the state to obtain or

maintain approval to administer and enforce a federal environmental law or to participate in a federal enviromnental program,

whether the proposed rule or ainenchnent is more stringent than its federal counterpart, and, if the proposed rule or amendment

is more stringent, the rationale for not incorporating its federal counterpart;

(4) Include with the proposed rule or amendment and the rule sununary and fiscal analysis required under section 127.18 of the
Revised Code, when they are filed with the joint committee on agency rule review in accordance with division (D) of section
111.15 or division (H) of section 119.03 of the Revised Code, one of the following in electronic form, as applicable:

(a) The infonnation identified under division (D)(3) of this section and, if the proposed rule or amendment is more stringent
than its federal counterpart, as identified in that division, the documentation considered under division (D)(2) of this section;

(b) If an amendinent proposed to a rule is being adopted or amended under a state statute that establishes standards with which

the amend>.nent shall comply, and the proposed amendment is more stringent than the rule that it is proposing to ainend, the
documentation considered under division (D)(2) of this section;

(c) If division (D)(4)(a) or (b) of this section is not applicable, the documentation considered under division (D)(2) of this section.

If the agency subsequently files a revision of such a proposed rule or amend>:nent in accordance with division (D) of section
111.15 or division (H) of section 119.03 of the Revised Code, the revision shall be accompanied in electronic form by the

applicable information or documentation.

Division (D) of this section does not apply to any emergency rule adopted under division (B)(2) of section 111.15 or division
(F) of section 119.03 of the Revised Code, but does apply to any such rule that subsequently is adopted as a nonemergency

rule under either of those divisions.
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The information or documentation submitted under division (D)(4) of this section may be in the fonn of a summary or index

of available knowledge or information and shall consist of or be based upon the best available generally accepted knowledge

or infonnation in the appropriate fields, as determined by the agency that prepared the documentation.

(E) The statement required under division (B) and the information or documentation required under division (D) of this section

need not be prepared or submitted with regard to a proposed statute or rule, or an amendment to a rule, if the statute, rule, or
amendment is procedural or budgetary in nature, or govems the organization or operation of a state agency, and will not affect
the substantive rights or obligations of any person other than a state agency or an employee or contractor of a state agency.

(F) The insufficiency, incompleteness, or inadequacy of a statement, information, documentation, or a summary of information
or documentation provided in accordance with division (B) or (D) of this section shall not be grounds for invalidation of any
statute, rule, or amendment to a rale.

(G) This section applies only to the following:

(1) Legislation and components of legislation dealing with environmental protection that are introduced in the general assembly
after March 5, 1996;

(2) Rules and rule amendments dealing with environmental protection that are filed with the joint committee on agency rule
review in accordance with division (D) of section 111.15 or division (H) of section 119.03 of the Revised Code after March
5, 1996.

CREDIT(S)

(2011 S 2, eff. 1-1-12; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1995 H 106, eff. 3-5-96)

R.C. § 121.39, OH ST § 121.39

Current through 2013 File 47 of the 130th GA (2013-2014).
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Baldvvin's Ohio Revised Code Annotated

Title I. State Government
Chapter 121. State Departments (Refs & Annos)

Redtiction of Adverse Impact of Rules on Businesses

R.C. § 121.82

121.82 Procedures in developing draft rules

Effective: June 7, 2011
Currentness

In the course of developing a draft rule that is intended to be proposed under division (D) of section 111.15 or division (H) of

section 119. 03 of the Revised Code, an agency shall:

(A) Evaluate the draft rule against the business impact analysis instrument. If, based on that evaluation, the draft rule will not
have an adverse impact on businesses, the agency may proceed with the rule-filing process. If the evaluation detennines that the
draft rule will have an adverse impact on businesses, the agency shall incorporate features into the draft rule that will eliminate
or adequately reduce any adverse impact the draft rule might have on businesses;

(B) Prepare a business impact analysis that describes its evaluation of the draft rule against the business impact analysis
instrument, that identifies any features that were incorporated into the draft rule as a result of the evaluation, and that explains
how those features, if there were any, eliminate or adequately reduce any adverse impact the draft rule might have on businesses;

(C) Transmit a copy of the full text of the draft rule and the business impact analysis electronically to the common sense

initiative office, which information shall be made available to the public on the office's web site in accordance with section

107.62 of the Revised Code;

(D) Consider any recommendations made by the common sense initiative office with regard to the draft rule, and either

incorporate into the draft rule features the recommendations suggest will eliminate or reduce any adverse impact the draft rule

might have on businesses or document, in writing, the reasons those recommendations are not being incorporated into the draft

rule; and

(E) Prepare a memorandum of response identifying features suggested by any recommendations that were incorporated into
the draft rule and features suggested by any recommendations that were not incorporated into the draft rule, explaining how the
features that were incorporated into the draft rule eliminate or reduce any adverse impact the draft rule might have on businesses,
and explaining why the features that were not incorporated into the draft rule were not incorporated.

An agency may not file a proposed rule for legislative review under division (D) of section 111.15 or division (H) of section

119.03 of the Revised Code earlier than the sixteenth business day after electronically transmitting the draft rule to the common
sense initiative office.

CREDIT(S)

(2011 S 2, eff. 6-7-11)
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121.82 Procedures in developing draft rules, OH ST § 121.82

R.C. § 121.82, OH ST § 121.82
Current througb 2013 File 47 of the 130th GA (2013-2014).

End of Docmuent -0 2013 Thombou Rcu!cr;. No claitn to oriaittal U.S. Govemmcnt Works.
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121.83 Filing of business impact analysis, recommendations, and..., OH ST § 121.83

Baldwin's Ohio Revised Code Annotated
Title 1. State Government

Chapter 121. State Departments (Refs & Annos)
Reduction of Adverse Impact of Rules on Businesses

R.C. § 121.83

121.83 Filing of business impact analysis, recommendations,

and response along with proposed rule for legislative review

Effective: June 7, 2011
Currentness

(A) When an agency files a proposed rule for legislative review under division (D) of section 111.15 of the Revised Code or

division (H) of section 119.03 of the Revised Code, the agency electronically shall file one copy of the business impact analysis,

any recommendations received from the common sense initiative office, and the agency's memorandum of response, if any,

along with the proposed rule.

(B) The joint committee on agency rule review does not have jurisdiction to review, and shall reject, the filing of a proposed
rule if, at any time while the proposed rule is in its possession, it discovers that the proposed rule might have an adverse impact
on businesses and the agency has not included with the filing a business impact analysis or has included a business impact
analysis that is inadequately prepared. The joint coinmittee electronically shall return a filing that is rejected to the agency. Such

a rejection does not preclude the agency from refiling the proposed rule after complying with section 121.82 of the Revised
Code. When a filing is rejected under this division, it is as if the filing bad not been made.

CREDIT(S)

(2011 S 2, eff. 6-7-11)

R.C. § 121.83, OH ST § 121.83
Current through 2013 File 47 of the 130th GA (2013-2014).

End or Dacamcnt k': 2013 Thomson Reuters. No claim to origirral U.S_ Government Works.
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127.18 Fiscal analysis of proposed rule; other information to be..., OH ST § 127.18

Baldwin's Ohio Revised Code Annotated
Title I. State Government

Chapter 127. Emergency Board; Controlling Board (Refs & Annos)

Miscellaneous Provisions

R.C. § i27.i8

127.18 Fiscal analysis of proposed rule; other information to be filed with proposal

Effective: September 4, 2®i3
Currentness

(A) As used in this section:

(1) "Rule-making agency" has the same meaning as in division (1) of section 119.01 of the Revised Code.

(2) "Rule" includes the adoption, amendment, or rescission of a rule.

(3) 'Troposed rule" means the original version of a proposed rule, and each revised version of the same proposed rule, that is
filed with the joint committee on agency rule review under division (D) of section 111.15 or division (H) of section 119.03

of the Revised Code.

(B) A rule-making agency shall prepare, in the form prescribed by the joint committee on agency rule review under division
(E) of this section, a complete and accurate rule summary and fiscal analysis of each proposed rule that it files under division
(D) of section 111.15 or division (H) of section 119.03 of the Revised Code. The rule suinmary and fiscal analysis shall include

all of the following information:

(1) The name, address, and telephone number of the rule-making agency, and the name and telephone number of an individual

or office within the agency designated by that agency to be responsible for coordinating and making available information in

the possession of the agency regarding the proposed rule;

(2) The Ohio Administrative Code rule number of the proposed rule;

(3) A brief sununary of, and the legal basis for, the proposed rule, including citations identifying the statute that prescribes the
procedure in accordance with which the rule-making agency is required to adopt the proposed rule, the statute that authorizes the

agency to adopt the proposed rule, and the statute that the agency intends to amplify or imnlement bv adopting the proposed rule;

(4) An estimate, in dollars, of the amount by which the proposed rule would increase or decrease revenues or expenditures

during the current biennium;

(5) A citation identifying the appropriation that authorizes each expenditure that would be necessitated by the proposed rule;

^1::,:Next ; I, 1 ^ r. rr r JII i.si•If^.j.', i)O ^,i..inn ic rnt^l .rj r r,> (,r^^r ir,l i ilt ^ k'rn ^,

145



127.18 Fiscal analysis of proposed rule; other information to be..., OH ST § 127.18

(6) A summary of the estimated cost of compliance with the rule to all directly affected persons;

(7) The reasons why the rule is being proposed;

(8) If the rale has a fiscal effect on school districts, counties, townships, or municipal corporations, an estimate in dollars of the

cost of compliance with the role, or, if dollar amounts cannot be determined, a written explanation of why it was not possible

to ascertain dollar amounts;

(9) If the rule has a fiscal effect on school districts, counties, townships, or municipal corporations and is the result of a federal
requirement, a clear explanation that the proposed state rule does not exceed the scope and intent of the requirement, or, if the
state rule does exceed the minimum necessary federal requirement, a justification of the excess cost, and an estimate of the
costs, including those costs for local governments, exceeding the federal requirement;

(10) If the rule has a fiscal effect on school districts, counties, townships, or municipal corporations, a comprehensive cost

estimate that includes the procedure and method of calculating the costs of compliance and identifies major cost categories
including personnel costs, new equipment or other capital costs, operating costs, and indirect central service costs related to the

rule. The fiscal analysis shall also include a written explanation of the agency's and the affected local govemment's ability to
pay for the new requirements and a statement of any impact the rule will have on econoinic development.

(11) If the rule incorporates a text or other material by reference, and the agency claims the incorporation by reference is exeinpt
from compliance with sections 121.71 to 121.74 of the Revised Code because the text or other material is generally available to
persons who reasonably can be expected to be affected by the rule, an explanation of how the text or other material is generally
available to those persons;

(12) If the rule incorporates a text or other material by reference, and it was infeasible for the agency to file the text or other
material electronically, an explanation of why filing the text or other material electronically was infeasible;

(13) If the rule is being rescinded and incorporates a text or other material by reference, and it was infeasible for the agency to
file the text or other material, an explanation of why filing the text or other material was infeasible;

(14) Any other information the joint committee on agency rule review considers necessary to make the proposed rule or the
fiscal effect of the proposed rale fully understandable.

(C) The rule-making agency shall file the rule summary and fiscal analysis in electronic form along with the proposed rule that
it files under divisions (D) and (E) of section 111.15 or divisions (B) and (H) of section 119.03 of the Revised Code. The joint
committee on agency rule review shall not accept any proposed rule for filing unless a copy of the rule summary and fiscal
analysis of the proposed rule, completely and accurately prepared, is filed along with the proposed rule.

(D) The joint committee on agency rule review shall review the fiscal effect of each proposed rule that is filed under division
(D) of section 111.15 or division (H) of section 119.03 of the Revised Code.
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127.18 Fiscal analysis of proposed rule; other information to be..., OH ST § 127.18

(E) The joint committee on agency rule review shall prescribe the form in which each rule-making agency shall prepare its rule
summary and fiscal analysis of a proposed rule.

CREDIT(S)

(2013 S 67, eff. 9-4-13; 2002 S 265, eff. 9-17-02; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1994 S 33, eff.
8-16-94; 1985 S 269, eff. 3-13-86; 1985 H 201; 1984 S 239, H 244; 1980 H 440; 1979 H 204)

Notes of Decisions (2)

R.C. § 127.18, OH ST § 127.18

Ltiartent through 2013 File 47 of the 130th GA (2013-2014),

End of Dociuuent -0 2013 Thomson Reuters. No claim to original U.S. Govrmment Works.
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3745.07 Proposed actions of director; actions, hearings and..., OH ST § 3745.07

Baldwin's Ohio Revised Code Annotated
Title XXXVII. Health--Safety--Morals

Chapter 3745. Environmental Protection Agency (Refs & Annos)
General Provisions

R.C. § 3745•07

3745•07 Proposed actions of director; actions, hearings and objections; mailing list; notices; appeals

Currentness

Before issuing, denying, modifying, revoking, or renewing any permit, license, or variance under Chapter 3704., 3714., 3734.,
or 6111. of the Revised Code, the director of environmental protection may issue a proposed action to the applicant that indicates
the director's intent with regard to the issuance, denial, modification, revocation, or renewal of the permit, license, or variance.
The director shall maintain a current mailing list of persons who, annually, subscribe for notification of all proposed actions,
issuances, denials, modifications, revocations, and renewals of permits, licenses, and variances, verified complaints received,
and all hearings and public meetings to be conducted under Chapters 3704., 3714., 3734., and 6111. of the Revised Code. The
director shall mail notice to each subscriber of a proposed action or an issuance, denial, modification, revocation, or renewal
of a pennit, license, or variance within one week after issuance thereof, of a verified complaint within one week after receipt
thereof, and of a hearing or pubGc meeting at least two weeks before the hearing or public meeting. Failure to mail notice to
any person subscribing to the mailing list shall not invalidate any proceeding or action of the director.

If the director receives a written objection to a proposed action, within thirty days of the date of issuance of the proposed action,
from an officer of an agency of the state or of a poGtical subdivision acting in a representative capacity or any person who
would be aggrieved or adversely affected by the issuance or renewal of a permit, license, or variance, the director shall conduct
an adjudication hearing on the proposed action in accordance with sections 119.09 and 119.10 of the Revised Code, at wbicb
hearing the persons who submit objections shall be parties. The director shall give notice of the hearing to all persons submitting
objections, by certified mail at least thirty days before the hearing. Notwithstanding section 119.07 of the Revised Code, the
director may schedule the adjudication hearing at any reasonable time not later than sixty days after receipt of the request for
an adjudication hearing or receipt of an objection to a proposed action.

The director shall cause notice of each proposed action, each issuance, denial, modification, revocation, or renewal of a permit,

license, or variance for which no proposed action was issued, each verified complaint received, and each hearing or public

ineeting to be published in a newspaper of general circulation in the county where the permit, license, or variance is sought

or violation is alleged, within fifteen days after the date of the proposed action, the issuance, denial, modification, revocation,

or renewal of a pennit, license, or variance, or the receipt of the verified complaint, and at least thirty days prior to a hearing

or public meeting.

The director shall collect from each subscriber an annual subscription fee of seventy dollars to cover the expenses of notification
by mail and by publication. All fees collected under this section shall be deposited in the general revenue fund.

If the director issues, denies, modifies, revokes, or renews a pennit, license, or variance without issuing a proposed action, an
officer of an agency of the state or of a political subdivision, acting in a representative capacity, or any person who would be
aggrieved or adversely affected thereby, may appeal to the environmental review appeals commission within thirty days of the
issuance, denial, modification, revocation, or renewal.

CREDIT(S)
(1996 H 670, eff. 12-2-96; 1990 H 366, eff. 7-24-90; 1981 H 694; 1974 S 288; 1972 S 397)
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3745.07 Proposed actions of director; actions, hearings and..., OH ST § 3745.07

Notes of Decisions (29)

R.C. § 3745.07, OH ST § 3745.07
Current through 2013 File 47 of the 130th GA (2013-2014).

End of Document C, 2013 Tlmmson Reulers. No claim to originnl U.S. Govcmment Works.
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6111.03 Powers of director of environmental protection, OH ST § 6111.03

Baldwin's Ohio Revised Code Annotated
Title LXI. Water Supply--Sanitation--Ditches

Chapter 6ui. Water Pollution Control (Refs &Annos)
Miscellaneous Provisions

R.C. § 6iii.03

6111.03 Powers of director of environmental protection

Effective: September 5, 2012

Currentness

The director of environmental protection may do any of the following:

(A) Develop plans and programs for the prevention, control, and abatement of new or existing pollution of the waters of the state;

(B) Advise, consult, and cooperate with other agencies of the state, the federal govemment, other states, and interstate agencies
and with affected groups, political subdivisions, and industries in furtherance of the purposes of this chapter. Before adopting,
amending, or rescinding a standard or rule pursuant to division (G) of this section or section 6111.041 or 6111.042 of the
Revised Code, the director shall do all of the following:

(1) Mail notice to each statewide organization that the director deterniines represents persons who would be affected by the
proposed standard or rule, amendment thereto, or rescission thereof at least thirty-five days before any public hearing thereon;

(2) Mail a copy of each proposed standard or rule, amendment thereto, or rescission thereof to any person who requests a copy,
within five days after receipt of the request therefor;

(3) Consult with appropriate state and local government agencies or their representatives, including statewide organizations of
local govemment officials, industrial representatives, and other interested persons.

Although the director is expected to discharge these duties diligently, failure to mail any such notice or copy or to so consult
with any person shall not invalidate any proceeding or action of the director.

(C) Administer grants from the federal govemment and from other sources, public or private, for carrying out any of its functions,
all such moneys to be deposited in the state treasury and kept by the treasurer of state in a separate fund subject to the lawful
orders of the director;

(D) Administer state grants for the construction of sewage and waste collection and treatment works;

(E) Encourage, participate in, or conduct studies, investigations, research, and demonstrations relating to water pollution, and
the causes, prevention, control, and abatement thereof, that are advisable and necessary for the discharge of the director's duties
under this chapter;

_.. .. . . v _ .
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6111.03 Powers of director of environmental protection, OH ST § 6111.03

(F) Collect and disseminate information relating to water pollution and prevention, control, and abatement thereof;

(G) Adopt, amend, and rescind rules in accordance with Chapter 119. of the Revised Code governing the procedure for hearings,
the filing of reports, the issuance of pernuts, the issuance of industrial water pollution control certificates, and all other matters

relating to procedure;

(H) Issue, modify, or revoke orders to prevent, control, or abate water pollution by such means as the following:

(1) Prohibiting or abating discbarges of sewage, industrial waste, or other wastes into the waters of the state;

(2) Requiring the construction of new disposal systems or any parts thereof, or the modification, extension, or alteration of

existing disposal systems or any parts thereof;

(3) Prohibiting additional connections to or extensions of a sewerage system when the connections or extensions would result
in an increase in the polluting properties of the effluent from the system when discharged into any waters of the state;

(4) Requiring compliance with any standard or rule adopted under sections 6111.01 to 6111.05 of the Revised Code or term

or condition of a permit.

In the making of those orders, wherever compliance with a rule adopted under section 6111.042 of the Revised Code is
not involved, consistent with the Federal Water Pollution Control Act, the director shall give consideration to, and base the

detennination on, evidence relating to the technical feasibility and econoinic reasonableness of complying with those orders
and to evidence relating to conditions calculated to result from compliance with those orders, and their relation to benefits to
the people of the state to be derived from such compliance in accomplishing the purposes of this chapter.

(I) Review plans, specifications, or other data relative to disposal systems or any part thereof in connection with the issuance

of orders, permits, and industrial water pollution control certificates under this chapter;

(J)(1) Issue, revoke, inodify, or deny sludge management permits and permits for the discharge of sewage, industrial waste,
or other wastes into the waters of the state, and for the installation or modification of disposal systems or any parts thereof in

coinpliance with all requirements of the Federal Water Pollution Control Act and mandatory regulations adopted thereunder

including regulations adopted under section 405 of the Federal Watcr Pollution Control Act 2, and set tenns and conditions of
permits, including schedules of compliance, where necessary. Any person who discbarges, transports, or bandles storm water
from an animal feeding facility, as defmed in section 903.01 of the Revised Code, or pollutants from a concentrated animal
feeding operation, as both terms are defined in that section, is not required to obtain a permit under division (J)(1) of this section
for the installation or modification of a disposal system involving pollutants or storm water or any parts of such a system on and
after the date on which the director of agriculture has finalized the program required under division (A)(1) of section 903.02 of
the Revised Code. In addition, any person who discharges, transports, or handles storm water from an animal feeding facility,
as defined in section 903.01 of the Revised Code, or pollutants from a concentrated animal feeding operation, as both terms are
defined in that section, is not required to obtain a permit under division (J)(1) of this section for the discharge of storm water
from an animal feeding facility or pollutants from a concentrated animal feeding operation on and after the date on which the
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6111.03 Powers of director of environmental protection, OH ST § 6111.03

United States enviromnental protection agency approves the NPDES program submitted by the director of agriculture under

section 903.08 of the Revised Code.

Any permit terms and conditions set by the director shall be designed to achieve and maintain full compliance with the national

effluent limitations, national standards of performance for new sources, and national toxic and pretreatinent effluent standards

set under that act, and any other mandatory requirements of that act that are imposed by regulation of the adininistrator of the

United States environmental protection agency. If an applicant for a sludge management permit also applies for a related permit

for the discharge of sewage, industrial waste, or other wastes into the waters of the state, the director may combine the two

permits and issue one permit to the applicant.

A sludge management permit is not required for an entity that treats or transports sewage sludge or for a sanitary landfill when
all of the following apply:

(a) The entity or sanitary landfill does not generate the sewage sludge.

(b) Prior to receipt at the sanitary landfill, the entity has ensured that the sewage sludge meets the requirements established
in rules adopted by the director under section 3734.02 of the Revised Code concerning disposal of municipal solid waste in
a sanitary landfill.

(c) Disposal of the sewage sludge occurs at a sanitary landfill that complies with rules adopted by the director under section
3734.02 of the Revised Code.

As used in division (J)(1) of this section, "sanitary landfill" means a sanitary landfill facility, as defmed in rules adopted under

section 3734.02 of the Revised Code, that is licensed as a solid waste facility under section 3734.05 of the Revised Code.

(2) An application for a pennit or renewal thereof shall be denied if any of the following applies:

(a) The secretary of the army detennines in writing that anchorage or navigation would be substantially impaired thereby;

(b) The director detennines that the proposed discharge or source would conflict with an areawide waste treatment management

plan adopted in accordance with section 208 of the Federal Water Pollution Control Act 3;

(c) The adininistrator of the United States environmental protection agency objects in writing to the issuance or renewal of the

permit in accordance with section 402 (d) of the Federal Water Pollution Control Act4 ;

(d) The application is for the discharge of any radiological, chemical, or biological warfare agent or high-level radioactive waste

into the waters of the United States.

(3) To achieve and maintain applicable standards of quality for the waters of the state adopted pursuant to section 6111.041 of
the Revised Code, the director shall impose, where necessary and appropriate, as conditions of each permit, water quality related

effluent limitations in accordance with sections 301, 302, 306, 307, and 405 of the Federal Water Pollution Control Act 5 and, to
the extent consistent with that act, shall give consideration to, and base the determination on, evidence relating to the technical

A^ - ....... .... . .........
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6111.03 Powers of director of environmental protection, OH ST § 6111.03

feasibility and economic reasonableness of removing the polluting properties from those wastes and to evidence relating to
conditions calculated to result from that action and their relation to benefits to the people of the state and to accomplishment
of the purposes of this chapter.

(4) Wbere a discharge having a thermal component from a source that is constructed or modified on or after October 18, 1972,
meets national or state effluent limitations or more stringent permit conditions designed to achieve and maintain compliance with

applicable standards of quality for the waters of the state, which limitations or conditions will ensure protection and propagation
of a balanced, indigenous population of shellfish, fish, and wildlife in or on the body of water into wbich the discharge is made,
taking into account the interaction of the thermal component with sewage, industrial waste, or other wastes, the director shall
not impose any more stringent limitation on the thermal component of the discharge, as a condition of a permit or renewal
thereof for the discharge, during a ten-year period beginning on the date of completion of the construction or modification of the
source, or diuring the period of depreciation or amortization of the source for the purpose of section 167 or 169 of the Intemal

Revenue Code of 19546, whichever period ends first.

(5) The director shall specify in permits for the discharge of sewage, industrial waste, and other wastes, the net volume, net

weight, duration, frequency, and, where necessary, concentration of the sewage, industrial waste, and other wastes that may be

discharged into the waters of the state. The director shall specify in those permits and in sludge management permits that the

permit is conditioned upon payment of applicable fees as required by section 3745.11 of the Revised Code and upon the right

of the director's authorized representatives to enter upon the premises of the person to whom the pennit has been issued for the

purpose of detennining coinpliance with this chapter, rules adopted thereunder, or the terms and conditions of a pennit, order,

or other detennination. The director shall issue or deny an application for a sludge management permit or a permit for a new

discharge, for the installation or modification of a disposal system, or for the renewal of a permit, within one hundred eighty

days of the date on which a complete application with all plans, specifications, construction schedules, and other pertinent

information required by the director is received.

(6) The director may condition permits upon the installation of discharge or water quality monitoring equipment or devices and
the filing of periodic reports on the amounts and contents of discharges and the quality of receiving waters that the director
prescribes. The director shall condition eacb permit for a government-owned disposal system or any other "treatment works" as

defined in the Federal Water Pollution Control Act upon the reporting of new introductions of industrial waste or other wastes
and substantial changes in volume or character thereof being introduced into those systems or works from "industrial users"

as defined in section 502 of that act 7, as necessary to comply with section 402(b)(8) of that act 8; upon the identification of
the character and volume of pollutants subject to pretreatment standards being introduced into the system or works; and upon

the existence of a program to ensure compliance with pretreatment standards by "industrial users" of the system or works. In
requiring monitoring devices and reports, the director, to the extent consistent with the Federal Water Pollution Control Act,
shall give consideration to technical feasibility and economic reasonableness and shall allow reasonable time for compliance.

(7) A permit may be issued for a period not to exceed five years and may be renewed upon application for renewal. In renewing
a pennit, the director shall consider the compliance history of the pennit holder and may deny the renewal if the director
determines that the permit holder has not complied with the terms and conditions of the existing permit. A permit may be
modified, suspended, or revoked for cause, including, but not limited to, violation of any condition of the pennit, obtaining
a pennit by misrepresentation or failure to disclose fully all relevant facts of the permitted discharge or of the sludge use,
storage, treatment, or disposal practice, or changes in any condition that requires either a tempormy or permanent reduction
or elimination of the permitted activity. No application shall be denied or pennit revoked or modified without a written order
stating the findings upon which the denial, revocation, or modification is based. A copy of the order shall be sent to the applicant
or permit holder by certified mail.
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6111.03 Powers of director of environmental protection, OH ST § 6111.03

(K) Institute or cause to be instituted in any court of competent jurisdiction proceedings to compel compliance with this chapter
or with the orders of the director issued under this chapter, or to ensure compliance with sections 204(b), 307, 308, and 405
of the Federal Water Pollution Control Act;

(L) Issue, deny, revoke, or modify industrial water pollution control certificates;

(M) Certify to the government of the United States or any agency thereof that an industrial water pollution control facility is in
conformity with the state program or requirements for the control of water pollution whenever the certification may be required

for a taxpayer under the Internal Revenue Code of the United States, as amended;

(N) Issue, modify, and revoke orders requiring any "industrial user" of any publicly owned "treatment works" as defined in
sections 212(2) and 502(18) of the Federal Water Pollution Control Act to comply with pretreatment standards; establish and
inaintain records; make reports; install, use, and maintain monitoring equipment or methods, including, where appropriate,
biological monitoring methods; sample discbarges in accordance with methods, at locations, at intervals, and in a manner that
the director detennines; and provide other information that is necessary to ascertain whether or not there is compliance with
toxic and pretreatment effluent standards. In issuing, modifying, and revoking those orders, the director, to the extent consistent

with the Federal Water Pollution Control Act, shall give consideration to tecbnical feasibility and economic reasonableness and

shall allow reasonable time for compliance.

(0) Exercise all incidental powers necessary to carry out the purposes of this chapter;

(P) Certify or deny certification to any applicant for a federal license or permit to conduct any activity that may result in any
discharge into the waters of the state that the discharge will comply with the Federal Water Pollution Control Act;

(Q) Administer and enforce the publicly owned treatment works pretreatinent program in accordance with the Federal Water

Pollution Control Act. In the administration of that program, the director may do any of the following:

(1) Apply and enforce pretreatment standards;

(2) Approve and deny requests for approval of publicly owned treatment works pretreatment programs, oversee those programs,
and implement, in whole or in part, those programs under any of the following conditions:

(a) The director has denied a request for approval of the publicly owned treatment works pretreatment program;

(b) The director has revoked the publicly owned treatment works pretreatment program;

(c) There is no pretreatment program currently being implemented by the publicly owned treatment works;

(d) The publicly owned treatinent works has requested the director to implement, in whole or in part, the pretreatment program.

. .. .. --. . ._. .- . .__. _ ._.. _ ... . __.....^.. __ ........... .. ...... . . . .^..... . . ..__., . ..__._..
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(3) Require that a publicly owned treatment works pretreatment program be incorporated in a permit issued to a publicly owned
treatment works as required by the Federal Water Pollution Control Act, require compliance by publicly owned treatment works
with those programs, and require compliance by industrial users with pretreatment standards;

(4) Approve and deny requests for authority to modify categorical pretreatment standards to reflect removal of pollutants

achieved by publicly owned treatment works;

(5) Deny and recommend approval of requests for fundamentally different factors variances submitted by industrial users;

(6) Make determinations on categorization of industrial users;

(7) Adopt, amend, or rescind rules and issue, modify, or revoke orders necessary for the administration and enforcement of the
publicly owned treatment works pretreatment program.

Any approval of a publicly owned treatment works pretreahnent program may contain any terms and conditions, including
schedules of compliance, that are necessary to achieve compliance with this chapter.

(R) Except as otherwise provided in this division, adopt rules in accordance with Chapter 119. of the Revised Code establishing
procedures, methods, and equipment and other requirements for equipment to prevent and contain discharges of oil and
hazardous substances into the waters of the state. The rules shall be consistent with and equivalent in scope, content, and
coverage to section 311(j)(1)(c) of the Federal Water Pollution Control Act and regulations adopted under it. The director shall
not adopt rules under this division relating to discharges of oil from oil production facilities and oil drilling and workover
facilities as those tenns are defined in that act and regulations adopted under it.

(S)(1) Administer and enforce a program for the regulation of sludge management in this state. In administering the program,

the director, in addition to exercising the authority provided in any other applicable sections of this chapter, may do any of
the following:

(a) Develop plans and programs for the disposal and utilization of sludge and sludge materials;

(b) Encourage, participate in, or conduct studies, investigations, research, and demonstrations relating to the disposal and use

of sludge and sludge materials and the impact of sludge and sludge materials on land located in the state and on the air and
waters of the state;

(c) Collect and disseminate information relating to the disposal and use of sludge and sludge materials and the impact of sludge
and sludge materials on land located in the state and on the air and waters of the state;

(d) Issue, modify, or revoke orders to prevent, control, or abate the use and disposal of sludge and sludge materials or the effects
of the use of sludge and sludge materials on land located in the state and on the air and waters of the state;

. ... . . _. .... . . ...^ _. _ ,.. .. ,^___.__... . .._. ._. __.__ __ ._. _ __...___
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(e) Adopt and enforce, modify, or rescind rules necessary for the implementation of division (S) of this section. The rules

reasonably shall protect public health and the environment, encourage the beneficial reuse of sludge and sludge materials, and

minimize the creation of nuisance odors.

The director may specify in sludge management permits the net volume, net weight, quality, and pollutant concentration of the
sludge or sludge materials that may be used, stored, treated, or disposed of, and the manner and frequency of the use, storage,
treatment, or disposal, to protect public health and the environment from adverse effects relating to those activities. The director

shall impose other terms and conditions to protect public health and the environment, minimize the creation of nuisance odors,
and achieve compliance with this chapter and rules adopted under it and, in doing so, shall consider whether the terms and

conditions are consistent with the goal of encouraging the beneficial reuse of sludge and sludge materials.

The director may condition permits on the implementation of treatment, storage, disposal, distribution, or application
management methods and the filing of periodic reports on the amounts, composition, and quality of sludge and sludge materials

that are disposed of, used, treated, or stored.

An approval of a treatment works sludge disposal program may contain any terms and conditions, including schedules of

compliance, necessary to achieve compliance with this chapter and rules adopted under it.

(2) As a part of the program established under division (S)(1) of this section, the director has exclusive authority to regulate
sewage sludge manageinent in this state. For purposes of division (S)(2) of this section, that program shall be consistent with
section 405 of the Federal Water Pollution Control Act and regulations adopted under it and with this section, except that the
director may adopt rules under division (S) of this section that establish requirements that are more stringent than section 405 of
the Federal Water Pollution Control Act and regulations adopted under it with regard to monitoring sewage sludge and sewage
sludge materials and establishing acceptable sewage sludge management practices and pollutant levels in sewage sludge and
sewage sludge materials.

This chapter authorizes the state to participate in any national sludge management program and the national pollutant discharge
elimination system, to administer and enforce the publicly owned treatment worlcs pretreatment program, and to issue permits
for the discharge of dredged or fill materials, in accordance with the Federal Water Pollution Control Act. This chapter shall
be administered, consistent with the laws of this state and federal law, in the same manner that the Federal Water Pollution
Control Act is required to be administered.

This section does not apply to animal waste disposal systems and related management and conservation practices subject to
rules adopted pursuant to division (E)(4) of section 1511.02 of the Revised Code. However, until the date on which the United
States environmental protection agency approves the NPDES program submitted by the director of agriculture under section
903.08 of the Revised Code, this exclusion does not apply to animal waste treatment works having a controlled direct discharge
to the waters of the state or any concentrated animal feeding operation, as defined in 40 C.F.R. 122.23(b)(2). On and after the
date on which the United States environmental protection agency approves the NPDES program submitted by the director of
agriculture under section 903.08 of the Revised Code, this section does not apply to storm water from an animal feeding facility,
as defined in section 903.01 of the Revised Code, or to pollutants discharged from a concentrated animal feeding operation,
as both terms are defined in that section. Neither of these exclusions applies to the discharge of animal waste into a publicly

owned treatment works.

CREDIT(S)

(2012 S 294, eff. 9-5-12; 2009 H 363, eff. 12-22-09; 2003 H 152, eff. 11-5-03; 2000 S 141, eff. 3-15-01; 1999 H 197, eff.

3-17-00; 1994 S 182, eff. 10-20-94; 1988 S 367, eff. 12-14-88; 1984 H 37; 1981 S 155, H 694; 1980 H 766; 1973 S 80; 1972

S 397; 132 v H 314, S 20; 131 v H 1; 1953 H 1; GC 1261-1d)
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C()MPARATIVE LAWS

Colo.--West's C.R.S.A. 25-8-101 et seq.

Ga.--O.C.G.A. § 12-5-21 et seq.

Idaho--I.C. § 39-3601 et seq.

IlI.--ILCS 415 5/11 et seq.

Kan: -K.S.A. 65-3301 et seq.

La.--LSA-R. S. 40:2321 et seq.

Mass.--M.G.L.A. c. 21, § 26 et seq.

Miss.--Code 1972, § 49-17-1 et seq.

Mo.--V.A.M.S. § 644.006 et seq.

Mont.--MCA 75-5-101 et seq.

N.C.--G.S. § 143-211 et seq.

Neb.--R.R.S.1943, § 81-1504 et seq.

Nev.--N.R.S. 445A.300.

N.M.--NMSA 1978, § 74-6-1 et seq.

Pa.--35 P.S. § 691.1 et seq.

S.D.--SDCL 34A-2-1 et seq.

Tex.--V.T.C.A. Water Code § 26.001 et seq.

Vt.--10 V.S.A. § 1251 et seq.

Wash.--West's RCWA 90.48.010 et seq.

Notes of Decisions (100)

Footnotes

1 Prior and current versions differ; although no amendment to this language was indicated in 2000 S 141, "thereunder" appeared as

"tereunder" in 1999 H 197.

2 33 U.S.C.A. § 1345.
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3 33 U.S.C.A. § 1288.

4 33 U.S.C.A. § 1342(d).

5 33 U.S.C.A. §§ 1311, 1312, 1316, 1317, and 1345.

6 26 U.S.C.A. § 167 or 169.

7 33 U.S.C.A. § 1362.

8 33 U.S.C.A. § 1342(b)(8).

R.C. § 6111.03, OH ST § 6111.03

Current through 2013 File 47 of the 130ih GA (2013-2014).

End of Document C5 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated
Title LXI. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs &Annos)
Misceltaneous Provisions

R.C. § 6111.041

6111.041 Water quality standards; hearings

Currentness

In furtherance of sections 6111.01 to 6111.08 of the Revised Code, the director of environmental protection shall adopt standards

of water quality to be applicable to the waters of the state. Such standards shall be adopted pursuant to a schedule established,

and from time to time amended, by the director, to apply to the various waters of the state, in accordance with Chapter 119. of

the Revised Code. Such standards shall be adopted in accordance with section 303 of the "Federal Water Pollution Control Act"

and shall be designed to improve and maintain the quality of such waters for the purpose of protecting the public health and

welfare, and to enable the present and planned use of such waters for public water supplies, industrial and agricultural needs,

propagation of fisb, aquatic life, and wildlife, and recreational purposes. Such standards may be amended from time to time

as detennined by the director. Prior to establishing, amending, or repealing standards of water quality the director shall, after

due notice, conduct public hearings thereon. Notice of hearings shall specify the waters to which the standards relate, and the

tiine, date, and place of hearing.

Standards of quality for the waters of the state, or any amendment or repeal thereof, become effective upon adoption by the
director. The director shall implement the standards so established in the issuance, revocation, modification, or denial ofpermits.

CREDIT(S)

(1980 H 766, eff. 7-25-80; 1973 S 80; 1972 S 397; 132 v H 314)

Notes of Decisions (19)

R.C. § 6111.041, OH ST § 6111.041
Current through 2013 File 47 of the 130th GA (2013-2014).

End uf Docunient 0 2013 Thonison Reuters. No claim to original U.S. Govtmment Works.
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3745-2-12 Total maximum daily loads, OH ADC 3745-2-12

Baldwin's Ohio Adnministrative Code Annotated
3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-2. Effluent Limitations; Wasteload Allocation (Refs & Annos)

OAC 3745-2-12

3745-2-12 Total maximum daily loads

Currentness

[Comment: For dates of non-regulatory govemment publications, publications of recognized organizations and associations,

federal rules and federal statutory provisions referenced in this rule, see mle 3745-2-02 of the Administrative Code.]

(A)

(1) Total maximum daily loads (TNIDLs) shall be established, at a minimum, in accordance with the listing and priority

setting process established in section 303 (d) of the act and 40 C.F.R. 130.7.

(2) TMDLs shall be established and implemented through a TMDL implementation plan. An implementation plan shall
address attainment of applicable water quality standards, deterniined in accordance with paragraph (C) of rule 3745-2-04

of the Administrative Code (or as otherwise applicable in accordance with Chapter 3745-1 of the Adtninistrative Code)

for each pollutant for which a TMDL is established.

(3) Where a T1vIDL is not required by paragraph (A)(1) of this rule or it is not technically feasible to complete development
of a TMDL prior to NPDES permit deadlines for a discharge to a TMDL assessment area, Ohio EPA may develop water

quality based effluent limits (WQBELs) for a discharge in the absence of a TMDL pursuant to rules 3745-2-04 to 3745-2-11

of the Administrative Code.

(B) A TMDL shall be determined as the sum of all existing or projected loads of a pollutant to the TMDL assessment area from
point sources, nonpoint sources, and background sources. The sum of the loads shall not be greater than the loading capacity

of the receiving water for the pollutant minus a specified margin of safety and any capacity reserved for future growth.

(C) Ohio EPA shall determine the assessment area for a TMDL, considering, at a minimum, the following factors:

(1) Area of impact;

(2) Significance of the pollutant of concem;

(3) Location, type, significance and interaction of pollutant sources;

(4) Availability of information;

. . _ :. . _ -- ^-- _ . ..r _. ., ...._^.^. __,.. ._ . _.._ ....._._ . ._ . . ... ..
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3745-2-12 Total maximum daily loads, OH ADC 3745-2-12

(5) Treatability of pollutant and pollutant sources;

(6) Resources available to develop the TMDL implementation plan;

(7) Resources available for implementing the TMDL implementation plan;

(8) Coordination with other Ohio EPA programs and requirements; and

(9) Federal regulations and guidance regarding TMDLs.

(D) Where an assessment and remediation plan meets the requirements of this rule and the public participation requirements
applicable to TMDLs, Ohio EPA may use the assessment and remediation plan in lieu of a TMDL implementation plan.

Assessment and remediation plans may include, but are not limited to, the Lake Erie lakewide management plan, remedial
action plans, and water quality management plans. Any part of an assessment and remediation plan that satisfies one or more
requirements under section 303 (d) of the act or its implementing regulations may be part of a TMDL implementation plan.

(E) A TMDL implementation plan may be based on attaining water quality standards over a period of time, with specific controls

on individual sources being implemented in stages. Where implementing a TMDL implementation plan will not inunediately

attain water quality standards, the TMDL implementation plan shall reflect reasonable assurances that water quality standards

will be attained in a reasonable period of time. Ohio EPA shall determine the reasonable period of time in which water quality

standards will be met considering, at a minimum, the following factors:

(1) Receiving water characteristics;

(2) Persistence, behavior and ubiquity of pollutants of concern;

(3) Type of remediation activities necessary;

(4) Available regulatory and non-regulatory controls; and

(5) Other requirements for attainment of water quality standards.

(F)

(1) Nonpoint source load allocations (LAs), for the purpose of establishing a TMDL, shall be based on at least the following

information:

;il,:.-Mext (o 20 Govartunr.nl ti.Noikc
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(a) Existing pollutant loadings if changes in loadings are not reasonably anticipated to occur;

(b) Increases in pollutant loadings that are reasonably anticipated to occur; and

(c) Anticipated decreases in pollutant loadings if such decreased loadings are technically feasible and are reasonably
anticipated to occur within a reasonable time period as a result of implementation of best management practices or

other load reduction measures.

(2) For LAs established on the basis of paragraph (F)(1)(c) of this rule, monitoring data shall be collected and analyzed in

order to validate the TMDL's assumptions, to verify anticipated load reductions, to evaluate the effectiveness of controls

being used to implement the TMDL implementation plan, and to revise the point source allocations and LAs as necessary

to ensure that water quality standards will be achieved within the time-period established in the TMDL.

(3) For nonpoint sources considered in a TMDL that may affect the receiving water at stream flows at or below the stream

design flows applicable under rule 3745-2-05 of the Administrative Code, LAs established in a TMDL shall be determined

in accordance with rule 3 745-2-05 of the Administrative Code such that water quality criteria are maintained at the design

conditions.

(4) For nonpoint sources considered in a TMDL that only affect the receiving water at stream flows higher than the stream
design flows applicable under rule 3745-2-05 of the Administrative Code, LAs may be established using stream flows and

procedures which Ohio EPA determines are appropriate for that nonpoint source and which shall ensure that applicable

water quality standards will be maintained whenever that nonpoint source load occurs.

(G) Pollutant loads allocated to point sources in a TMDL shall be used to determine wasteload allocations (WLAs) for those

point sources.

(1) If TMDLs are established in TMDL implementation plans for different segments of the same watershed and include

allocations for the same pollutant for the same point source, then WLAs for that pollutant and point source shall be

consistent with the most stringent of those allocations.

(2) For point sources considered in a TMDL that discharge at stream flows at or below the stream design flows applicable

under rule 3745-2-05 of the Administrative Code, WLAs shall be determined in accordance with rule 3745-2-05 of the

Administrative Code such that water quality criteria are maintained at the design conditions.

(3) For point sources considered in a TMDL that only discharge at stream flows higher than the stream design flows

applicable under rale 3745-2-05 of the Adininistrative Code, WLAs may be established using stream flows and procedures

that Ohio EPA determines are appropriate for that point source and that shall ensure that applicable water quality standards

will be maintained whenever that point source load occurs.

(4) WLAs determined as part of a TMDL shall be used to determine WQBELs for that discharge in accordance with rule

3745-2-06 of the Administrative Code.

; I. ;Next
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(H) The background concentration of a pollutant for the purpose of establishing a TMDL shall be determined in accordance
with paragraph (A)(3) of rule 3745-2-05 of the Adininistrative Code. Ohio EPA may apply altemative procedures to determine

background concentrations if necessary to account for all conditions considered in the TMDL, such as, but not limited to, cases
where background concentrations vary substantially with flow such that a background concentration derived in accordance with

paragraph (A) of rule 3745-2-05 of the Administrative Code may not be appropriate.

(I) The loading capacity for the purpose of establishing a TMDL shall be determined as the largest load of a pollutant that a
water body can receive without violating water quality standards at any applicable site within the TMDL implementation plan

assessment area (outside of applicable mixing zones). Separate loading capacities may be determined for each flow condition
applicable to the TMDL. Pollutant loads for sources which only affect the receiving water at or above certain flow conditions

shall be determined to maintain only the loading capacities applicable at and above those flow conditions.

(J) Each TMDL shall include a margin of safety (MOS) sufficient to account for technical uncertainties in establishing the

TMDL. The TMDL implementation plan shall describe the manner in which the MOS is determined and incorporated into the

TMDL. The MOS may be provided by leaving a portion of the loading capacity unallocated or by using conservative modeling

assumptions to establish WLAs and LAs.

(K) TMDLs may include reserved allocations of loading capacity to accommodate various needs including, but not limited to,
future growth, additional sources, and environmental reserves. Where such re.served allocations are not included in a TMDL, any

increased loadings of the pollutant for which the TMDL, was developed that are due to a new or expanded discharge shall not
be allowed unless the TMDL is revised in accordance with this rule to include an allocation for the new or expanded discharge.

(L) TMDLs shall reflect, where appropriate and where sufficient data are available, contributions to the water column
from sediments inside and outside of any applicable mixing zones. TMDLs shall be sufficiently stringent so as to prevent
accumulation of the pollutant of concern in sediments to levels injurious to designated or existing uses, human health, wildlife

and aquatic life criteria.

(M) Notwithstanding the exception provided for the establishment of controls on wet weather point sources in rule 3745-2-01
of the Administrative Code, TMDLs shall reflect, where appropriate and where sufficient data are available, point source and

nonpoint source pollutant loads resulting from wet weather events.

(N) TMDLs shall be based on the assumption that a pollutant does not degrade. However, Ohio EPA may take into account

degradation of the pollutant if each of the following conditions is met:

(1) Scientifically valid field studies or other relevant information demonstrate that degradation of the pollutant is expected
to occur under the full range of environmental conditions expected to be encountered; and

(2) Scientifically valid field studies or other relevant information address other factors that affect the level of pollutants
in the water column including, but not limited to, resuspension of sediments, chemical speciation, and biological and

chemical transformation.
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(0) TMDLs for metals shall be determined based on the total recoverable form of that metal provided by all sources considered
in that TMDL. The loading capacity for that TMDL shall be determined to maintain the total recoverable criteria applicable

to that metal, with the following exceptions.

(1) A WLA may be based on dissolved criteria in accordance with paragraph (F) of rule 3745-2-04 of the Administrative
Code, provided that the WLA does not result in a total recoverable load in excess of that allocated to the point source as
part of an established TMDL.

(2) The loading capacity may be based on an effective total recoverable criteria, determined from applicable dissolved
criteria in accordance with paragraph (F) of rule 3745-2-04 of the Administrative Code, provided that the dissolved metal

translator applied in determination of the effective total recoverable criteria can be demonstrated to be appropriate and
protective for all sources of that metal and all receiving water conditions considered in the TMDL.

Credits

HISTORY: 2010-11 OMR pam. #9 (A), eff. 6-7-11; 2007-08 OMR pam. #1 (A), eff. 10-5-07; 2001-02 OMR 2388 (RRD);

1997-98 OMR 866 (E), eff. 10-31-97.

RC 119.032 rule review date(s): 6-7-16; 10-5-12; 11-30-10; 3-29-07; 3-25-07; 3-25-02

Rules are complete through November 3, 2013; Appendices are current to February 28,2010

02013 Thomson Reuters

3745-2-12, OH ADC 3745-2-12

End orpocument x? 2013 Thomson Reuters. No claim to original U.S. Government Works.
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3745-33-05 Authorized discharge levels, OH ADC 3745-33-05

Baldwin's Ohio Administrative Code Annotated
3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-33. Ohio NPDES Permits (Refs & Annos)

OAC 3745-33-05

3745-33-o5 Authorized discharge levels

Currentness

[Comment: For dates of non-regulatory government publications, publications of recognized organizations and associations,

federal rules and federal statutory provisions referenced in this rule, see rule 3745-33-01 of the Administrative Code.]

(A) Final limitations.

(1) Except as provided by paragraph (G) of this rule, for each point source from which pollutants are discharged, the
director shall determine and specify in the permit the maximum levels of pollutants that may be discharged to ensure

compliance with:

(a) Applicable water quality standards; and

(b) Applicable effluent limitations, whicb shall be the national effluent limitations and guidelines adopted by the

ad►ninistrator pursuant to sections 301 and 302 of the act, and national standards of perfonnance for new sources
pursuant to section 306 of the act, and national toxic and pretreatment effluent limitations pursuant to section 307
of the act; and

(c) Standards that prohibit significant degradation of the waters of the state, if the point source was installed or should
have been installed pursuant to a permit to install under Chapter 3745-42 of the Administrative Code; and

(d) Any more stringent requirements necessary to comply with a plan for area-wide waste treatment management,
approved pursuant to section 208(b) of the act; and

(e) Any more stringent limitations required to co>.nply with any other state or federal law or regulation.

(2) Prior to promulgation of regulations by the administrator setting forth effluent standards or limitations, or standards of
performance pursuant to the act, the director may impose standards, limitations, or conditions in an Ohio NPDES pennit
necessary to ensure compliance with Chapter 6111. of the Revised Code and the act.

(3) A discharge shall be deemed to be in compliance with an effluent limitation based upon the 0.012 ug/1 thirty-day
average water quality criterion for total recoverable mercury specified in Chapter 3745-1 of the Administrative Code if:

_ . . _ -_ __ .. _.. _ .-. - _.. ._ « . _ . . . .. . . -.- .. _.. .. _
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(a) The discharge does not exceed the effluent limitation established in the NPDES pernut based upon the 0.012 ug/

L thirty-day average criterion; or

(b) The permittee demonstrates to the director's satisfaction that the concentration of inethylmercury in the edible

portion of consumed species or weighted average of various species based upon local consumption exposed to the

discharge does not exceed 0.3 mg/kg. Any discharger seeking to make a demonstration pursuant to paragraph (A)(3)

(b) of this rule must include a notification of its intent to perform such a study in the monthly operating report that

reports any exceedance of a mercury effluent limit based on the 0.012 ug/l thirty-day average water quality criterion

for total recoverable mercury. Such demonstration shall be based upon results of a fish tissue study, conducted in

accordance with a methodology approved by the director. The results of the fish tissue study must be submitted to the

director for review and approval within one hundred and twenty days of the discharge, or such additional period of time

as specified by the director. Provided that the study is submitted within the time allowed, the determination of whether

or not the discharger is in compliance with the applicable effluent limitation will be made when the director approves

or disapproves the demonstration. If the geometric mean of all representative samples of any species or weighted

average of various locally consumed species exceeds 0.3 mg/kg methylmercury, the director shall disapprove the

demonstration and the discharger shall implement a strategy to reduce sources of mercury. This rule does not apply to

any mercury effluent limitation other than the thirty-day average effluent limitation based upon the 0.012 ug/1 thirty-

day average water quality criterion for total recoverable mercury specified in Chapter 3745-1 of the Administrative

Code.

(B) hiterim limitations. Except as provided in paragraph (D) of this rule, the director may establish the maximum levels of

pollutants that may be discharged during the period of the compliance program.

(C) Characterization of discbarge levels.

(1) Expression of permit limits for continuous discharges. These requirements shall apply unless the director determines
that expressing limits in these terms is impracticable.

(a) For discharges from a publicly owned treatment works or other treatment works that treats exclusively domestic
sewage, limits for the parameters listed in this paragraph shall be expressed as average weekly and average monthly

limits, unless more restrictive limits for other periods are needed to meet water quality standards or other regulatory

requirements.

(i) Carbonaceous biochemical oxygen demand (CBOD).

(ii) Total suspended solids.

(iii) Annnonia-nitrogen.

(iv) Nitrate/nitrite-nitrogen.
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(v) Total nitrogen.

(vi) Phosphorus.

(vii) All pathogen parameters.

(b) For all other discharges, limits shall be expressed as daily maximum and monthly average limits, unless limits for

other periods are needed to meet water quality standards or other regulatory requirements.

(2) Expression of permit limits for non-continuous discharges. Discharges that are not continuous, as continuous is defined

in 40 C.F.R. 122.2, shall be particularly described and limited, considering the following factors, as appropriate:

(a) Frequency (for example, a batch discharge shall not occur more than once every three weeks);

(b) Total mass (for example, not to exceed one hundred kilograms of zinc and two hundred kilograms of chromium

per batch discharge);

(c) Maximum rate of discharge of pollutants during the discharge (for example, not to exceed two kilograms of zinc

per minute); and

(d) Prohibition or limitation of specified pollutants by mass, concentrations, or other appropriate measure (for

example, shall not contain at any time more than 0.1 mg/l zinc or more than two hundred fifty grams (one-fourth

kilogram) of zinc in any discharge).

(3) Concentration and loading limitations. Authorized levels of pollutants that may be discharged shall be stated to the
extent possible given the nature of the pollutant in terms of the volume, weight in pounds or kilograms per day (except
for those pollutants not expressible by weight), duration, frequency and, where appropriate, concentration (except for
those pollutants not expressible by concentration) of each pollutant discharge. The director shall specify average and

maximum daily quantitative limitations, where appropriate. Whenever a water quality-based effluent limitation (WQBEL)
is developed under Chapter 3745-2 of the Administrative Code, the WQBEL shall be expressed as both a concentration
value and a corresponding mass loading limit, except as provided in paragraph (C)(3)(d) of this rule. Limits for chronic

whole effluent toxicity may be expressed in terms of an average of multiple toxicity tests.

(a) Both mass and concentration limits must be based on the same permit averaging periods, except as allowed under

paragraph (C)(3)(d) of this rule.

(b) The mass loading limits shall be calculated using effluent flow rates that are consistent with those used in

establishing the WQBEL that are expressed as concentrations, except as allowed under paragraphs (C)(3)(c) and (C)

(3)(d) of this rule.
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(c) For facilities that, during wet weather conditions, are subject to flows that exceed dry weather treatment facility

design conditions, the director may, upon review of supporting information, authorize mass loading limits based on

a more appropriate flow rate.

(d) For facilities utilizing water conservation or flow reduction practices, the director may specify more appropriate
mass and concentration limits based on wasteload allocation results as developed under Chapter 3745-2 of the

Administrative Code.

(4) Metals. All permit effluent limitations, standards, or prohibitions for a metal must be expressed in terms of "total

recoverable" metal as defined in 40 C.F.R. 136, Appendix C unless:

(a) An applicable metal effluent standard or limitation has been established under the act in the dissolved or valent

or total fonn;

(b) In establishing permit limitations on a case-by-case basis under 40 C.F.R. 125.3, it is necessary to express the

limitation on the metal in the dissolved or valent or total form to carry out the provisions of the act; or

(c) All approved analytical methods for the metal inherently measure only its dissolved form (e.g., hexavalent

chromium).

(5) Ambient sampling. When a site-specific dissolved metals translator is used in the calculation of effluent limitations,

the NPDES permit shall require the permittee to conduct ambient sampling to confirm the continued validity of the site-

specific translator.

(a) The ambient sampling shall be conducted once during the term of the Ohio NPDES permit using procedures

specified in paragraph (G) of rute 3745-2-04 of the Administrative Code.

(b) If the director determines that adequate site-specific dissolved metals translator data exists, the ambient sampling

may not be required.

(D) Present discharge levels. The director may fix the maximum levels of pollutants specified in an Ohio NPDES permit as
either final limitations or interim limitations at the levels indicated by the applicant as its current maximum levels of discharge,
even where limitations to such discharge levels are not essential to avoid violation of either applicable water quality standards

or effluent standards.

(E) Treatinent system design levels. The director may establish limitations for any discharge based on the level of performance
that a proposed treathnent systein is designed to achieve, as documented in an approved pennit to install under Chapter 3745-42

of the Administrative Code. These liniitations are limited to those pollutants that the proposed treatment system is designed

to remove.

(F) Antibacksliding.

_- . .
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(1) Ohio NPDES permits may not be renewed, reissued or modified to contain effluent limitations that are less stringent

than the comparable fmal effluent limitations in the previous permit except when:

(a) Material and substantial additions or alterations to the permitted facility occurred after permit issuance that justify

the application of a less stringent effluent limitation;

(b) Information is available that was not available at the time of permit issuance (other than revised regulations,

guidance or test methods) and that would have justified the application of a less stringent effluent limitation at the

time of permit issuance;

(c) For technology-based limitations, the director determines that technical mistakes or mistaken interpretations of

law were made in issuing the permit;

(d) A less stringent limitation is necessary because of events over which the permittee has no control and for which
there is no reasonably available remedy provided that the revised limitation is a WQBEL limitation or is a limitation

based on effluent limitation guidelines that was formerly based on best professional judgement;

(e) The permittee bas received a modification under section 301(c), 301(g), 301(h), 301(i), 301(k), 301(n) or 316(a)

of the act or rule 3745-33-04 of the Administrative Code;

(f) The pennittee has installed the treatment facilities required to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations. In this case the limitations in the renewed, reissued, or modified permit may reflect the level of
pollution control actually achieved, but shall not be less stringent than required by the effluent guidelines in effect at

the time of permit renewal, reissuance or modification; or

(g) For water quality-based effluent limitations,

(i) If the water quality standard is attained and applicable antidegradation requirements of rule 3745-1-05 of the

Administrative Code are met; or

(ii) If the water quality standard is not attained and the cumulative effect of changing wasteload allocations or
total maximum daily loads will assure attainment of the water quality standard or the designated use not being

attained is removed, and applicable antidegradation requisements of rule 3745-1-05 of the Administrative Code

are met.

(2) Any increase in authorized pollutant loadings shall be subject to any applicable antidegradation requirements contained

in rule 3745-1-05 of the Administrative Code.

.. .. _ ...

;NE'R.t 1, ii fu,lf, tifi ki.ifit;i Nuo i.:l<.iflil to ul Va(^ifili:lti Wc.i

169



3745-33-05 Authorized discharge levels, OH ADC 3745-33-05

(3) A permit shall not be renewed, reissued or modified to contain limitations that are less stringent than the applicable
eftluent guidelines at the time the permit is renewed, reissued or modified, or to contain effluent limits that would result

in a violation of applicable water quality standards.

(G) Schedules of compliance.

(1) If construction of a point source commenced after March 23, 1997 for which an initial Ohio NPDES permit containing
a water quality-based effluent limitation is issued on or after March 23, 1997, the permittee shall comply with such a
discharge limitation upon connnencement of the discharge, except as allowed in this paragraph:

A point source that commenced discharge after March 23, 1997, or a recommencing discharger, shall install and have
in operating condition, and shall "start-up" all pollution control equipment required to meet the conditions of its permits
before beginning to discharge. Within the shortest feasible time (not to exceed ninety days), the owner or operator must
meet all permit conditions. The requirements of this paragraph do not apply if the owner or operator is issued a permit
containing a compliance schedule under 40 C.F.R. 122.47(a)(2).

(2) The director may grant a point source an Ohio NPDES permit with a satisfactory schedule of compliance leading to

compliance with section 6111. of the Revised Code, the act and its regulations. Any schedules of compliance issued under

this paragraph shall require compliance as soon as possible, but not later than the applicable statutory deadline under the

act. This schedule shall become a condition of the NPDES permit, if the director determines that any of the following

conditions apply:

(a) The permit is reissued or modified to contain a new or more restrictive WQBEL and the discharger cannot meet
the WQBEL, or there is not enough information to detennine whether the discharger can meet the WQBEL; or

(b) A schedule is necessary under paragraph (C) of iute 3745-33-07 of the Administrative Code; or

(c) Authorized discharge levels specified in paragraphs (A)(1)(d) and (A)(1)(e) of this rule cannot be met; or

(d) A schedule is necessary in order for the submission of other information, reports, or documents, or to perform

activities, relative to special conditions in the permit consistent with provisions of the act or federal rules promulgated

thereunder, or Chapter 6111. of the Revised Code or rules adopted thereunder.

(3) A satisfactory schedule of compliance shall include the following elements:

(a) An enforceable scbedule of steps and dates for their achievement, no two of which shall be separated by more than
twelve months, to be taken by the applicant that will bring the discharge into compliance with authorized discharge
levels at the earliest possible date but no later than those dates necessary to achieve the objectives set forth in the act;
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(b) Such additional steps as the director shall specify, including interim measures, to eliminate any danger or serious
threat of danger to human health and to minimize any deleterious effect on the environment. Such measures may
include interim treatment techniques, reduced levels of operations, or the imposition of a connection ban;

(c) When the compliance schedule goes beyond the term of the permit, an interim effluent limit or other appropriate
requirements and schedules effective upon the expiration date; these shall also be addressed in the permit fact sheet.

The administrative record for the permit shall reflect the final limit, or requirements for developing limits and other

appropriate requirements and schedules, and its compliance date; and

(d) A reasonable period of time, up to five years from the date of permit renewal or madification, for the permittee to

comply with a WQBEL for whole effluent toxicity or a WQBEL for a pollutant excluding those listed in table 33-1

of rule 3745-1-33 of the Administrative Code. When the permit is renewed or modified to contain a new or more

restrictive WQBEL, the WQBEL must be based on a whole effluent toxicity level contained in rule 3745-2-09 of

the Administrative Code or on a criterion or tier II value adopted in, or derived pursuant to, Chapter 3745-1 of the

Administrative Code to qualify for a compliance schedule under this rule except as provided for in this paragraph.

(i) If construction of a point source commenced on or before March 23, 1997 and a renewed or modified permit
includes a limit based upon a tier II value, the pemlit may provide a reasonable period of time, up to two years,
in which to provide additional studies necessary to develop a tier I criterion or to modify the tier II value. In such
cases, the permit must require compliance with the tier II limitation within a reasonable period of time, no later
than five years after permit renewal or modification, and contain a reopener clause.

(ii) The reopener clause shall authorize permit modifications if specified studies have been completed by the

permittee or provided by a third-party during the time allowed to conduct the specified studies that demonstrate,

to the director's satisfaction, that a revised limit is appropriate. Such a revised limit may be incorporated

through a permit modification and a reasonable time period, up to five years, may be allowed for compGance.

If incorporated prior to the compliance date of the original tier II limitation, any such revised limit shall not be

considered less stringent for purposes of the antibacksliding provisions of paragraph (F) of this rule.

(iii) If the specified studies have been completed and do not demonstrate that a revised linut is appropriate,

the director may provide a reasonable additional period of time, up to five years, for the permittee to achieve
compliance with the original effluent limitation.

(iv) Where a permit is modified to include new or more stringent limitations on a date within five years of

the permit expiration date, such compliance schedules may extend beyond the term of a permit consistent with

paragraph (G)(3)(c) of this rule.

(4) Where necessary to achieve compliance with standards for whole effluent toxicity, the compliance schedule may
include specific requirements to conduct a toxicity reduction evaluation (TRE). If a properly conducted TRE fails to
identify the source, cause or treatability of the toxicant, the director may modify the permit and extend the schedule not to

exceed five years in total, to include requirements for additional investigation or special control measures.
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(5) No later than fourteen days following each interim date and the final date of compliance, the permittee shall provide

the director with written notice of the permittee's compliance or noncompliance with interim or final requirements.
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3745-49-04 Public notice of rules, OH ADC 3745-49-04
----------- - ---- ---

Baldwin's Ohio Administrative Code Annotated
3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-49. Miscellaneous Provisions (Refs &Annos)

OAC 3745-49-04

3745-49-04 Public notice of rules

Currentness

(A) Not later than thirty days prior to the date set for a public hearing to consider adopting, amending, or rescinding a rule, public

notice shall be published in the register of Ohio in accordance with section 119.03 of the Revised Code and in the Ohio EPA
"Weekly Review." The public notice shall consist of a general statement of the subject matter of the proposed rule, amendment,

or rule to be rescinded by the agency and the date, time, and place of the public meeting on the proposed rule.

(B) Not later than ten days prior to the effective date of the adoption, amendment, or rescission of a rule, public notice shall be

published in the register of Ohio in accordance with the requirements in section 119.03 of the Revised Code and in the Ohio

EPA "Weekly Review," except when the govemor, pursuant to division (F) of section 119.03 of the Revised Code, declares

an emergency allowing for the immediate adoption, amendment, or rescission of a rule. In such case, the public notice shall be

published as expeditiously as practicable following the adoption, amendment, or rescission of an emergency rule in the register

of Ohio and in the Ohio EPA "Weekly Review."

(C) The agency may take such additional steps as reasonable to inform interested persons of the time, date, and place of the
public meeting and the subject matter of the proposed rule. However, the failure to give notice by any means other than specified

in paragraphs (A) and (B) of this rule shall not invalidate any action which may be taken by the agency.

(D) Copies of the full text of the rule that was proposed to be adopted, amended, or rescinded shall be available prior to the
effective date of such rule for any person who wishes to obtain a copy from the agency. However, the failure to furnish such

copies to any person shall not invalidate any action of the agency in connection therewith.

(E) Any action that adopts, amends, or rescinds a rule is not subject to rules 3745-49-05 to 3745-49-08 of the Administrative

Code.
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3745-49-04, OH ADC 3745-49-04
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Baldwin's Ohio Administrative Code Annotated
3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-49. Miscellaneous Provisions (Refs & Annos)

OAC 3745-49-05

3745-49-05 Draft actions and proposed actions

Currentness

(A) With respect to all actions of the agency that would require the agency to afford an opportunity for an adjudication hearing

in accordance with sections 119.06 and 119.07 of the Revised Code and Chapter 3745-47 of the Administrative Code, the

director shall prepare a proposed action.

(1) A proposed action shall be issued to the person who is the subject of the proposed action by certified mail, return

receipt requested. Service shall be complete in accordance with section 119.07 of the Revised Code and the "Ohio Rules

of Civil Procedure" (2011).

(2) All proposed actions, except amended proposed actions, shall be accompanied by a notice that states when and how a

person may request an adjudication hearing in accordance with Chapter 3745-47 of the Administrative Code.

(B) In any instance in which the director is not obligated to afford an opportunity for an adjudication hearing in accordance
with sections 119.06 and 119.07 of the Revised Code and Chapter 3745-47 of the Administrative Code, the director may issue a
draft action to the person subject thereto. All draft actions sball be sent by certified mail or first class mail to the person subject

thereto and shall be accompanied by a stateinent as to when a final action may be issued.

(C) Draft action or proposed action process determined by effective dates.

(1) A draft action or proposed action may bear a date upon which it will become effective as a final action, or it may be

issued with no such date stated. If the draft action or proposed action bears an effective date, the date shall not be prior

to the following:

(a) For a proposed action, the deadline for filing an adjudication hearing request and an objection set forth in rule

3745-47-03 of the Administrative Code.

(b) For a draft action, either of the following:

(i) The deadline for filing comments set forth in paragraph (D) of this rule.

(ii) The deadline for requesting a public meeting set forth in rule 3745-49-13 of the Administrative Code.
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(2) If a draft action or proposed action is issued with an effective date, amendments thereto are issued, and the amended
action is entered in the director's journal, the agency need not, at the time of entry, provide notice or a copy of the amended

action to the person subject thereto.

(3) If a draft action or proposed action is issued without an effective date, amendments thereto are issued, and the agency
later assigns an effective date and enters the amended action in the director's journal, the agency shall mail notice to the

person subject thereto informing such person of the effective date.

(D) Public comments.

(1) Any person may submit written comments relating to a draft action or proposed action.

(2) All comments received by the agency not later than thirty days after public notice in accordance with rule 3745-49-07

of the Administrative Code, or such longer period as the public notice may specify, shall be considered by the director
prior to issuance of a final action. This paragraph does not apply to amended draft actions or amended proposed actions
unless the agency gives public notice of the amended draft action or amended proposed action pursuant to rule 3745-49-07

of the Administrative Code.

(3) All cominents or statements presented to the agency at a public meeting held pursuant to rule 3745-49-13 of the

Administrative Code shall be considered by the director prior to issuance of a final action.

(E) Amendment and withdrawal of a draft action or proposed action.

(1) If a draft action or proposed action is issued with an effective date, the director may amend the draft action or proposed
action at any tiine prior to the stated effective date. A draft action or proposed action issued without an effective date may

be amended at any time prior to entry in the director's joumal as a final action.

(2) The director may withdraw a draft action or proposed action prior to the effective date stated, or if no date is stated, at
any time. However, the director may not withdraw a proposed action after the initiation of an adjudication proceeding in

accordance with Chapter 3745-47 of the Administrative Code unless objections made in accordance with section 3745.07

of the Revised Code and rule 3745-47-03 of the Adniinistrative Code and all requests for an adjudication hearing have

been withdrawn or dismissed.

(F) A draft action or proposed action shall be issued as a fmal action in accordance with rule 3745-49-06 of the Administrative

Code.
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Rules are complete through November 3, 2013; Appendices are current to February 28, 2010
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1002-35:35.2. PURPOSE, 5 CO ADC 1002-35:35.2

West's Colorado Administrative Code
Title iooo. Department of Public Health and Environment

1002. Water Quality Control Commission (1002 Series)
5 CCR 1002-35. Regulation No. 35 Classifications and Numeric Standards for Gunnison and Lower

Dolores River Basins

5 CCR 1002-35:35•2
5 Colo. Code Regs. 1002-35:35•2AIternatively cited as 5 CO ADC 1002-35

1002-35:35.2. PURPOSE

Currentness

These regulations establish classifications and numeric standards for the Gunnison River/Lowerpolores RiverBasins, including

all tributaries and standing bodies of water. This includes all or parts of Gunnison, Delta, Montrose, Ouray, Mesa, Saguache and

Hinsdale Counties. This also includes the lower Dolores River and its tributaries in Dolores, Montrose, Mesa and San Miguel

Counties. The classifications identify the actual beneficial uses of the water. The numeric standards are assigned to detennine

the allowable concentrations of various parameters. Discharge permits will be issued by the Water Quality Control Division to

comply with basic, narrative, and numeric standards and control regulations so that all discharges to waters of the state protect

the classified uses. (See Regulation No. 31, section 31.14). It is intended that these and all other stream classifications and

numeric standards be used in conjunction with and be an integral part of Regulation No.31 Basic Standards and Methodologies

for Surface Water.

Credits

Amended March 30, 2013.

Current through CR, Vol. 36, No. 23, December 10, 2013.

5 CCR 1002-35:35.2, 5 CO ADC 1002-35:35.2
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9 VAC 25-720-90. Tennessee-Big Sandy River Basin., 9 VA ADC 25-720-90

Virginia Administrative Code
Title 9. Environment (Refs &Annos)

Vac Agency No. 25. State Water Control Board (Refs & Annos)
Chapter 720. Water Quality Management Planning Regulation (Refs & Annos)

9 VAC 25-720-90

9 VAC 25-720-90. Tennessee-Big Sandy River Basin.

Currentness

A. Total Maximum Daily Load (TMDLs).

TMDL #

1.

2.

3.

4.

5.

6.

7.

Stream Name TMDL Title City/County WBID Pollutant WLA Units

Guest River Guest River Total Wise PIIR Sedimeni 311.92 LB/YR

Maximum Load Report

Cedar Creek Total Maximum Daily Losd Washington 005R Sediment 1,789.93

(TMDL) Devolopment for

Cedar Creek, Ha1UByers

Creek and Hutton Creek

HalVByers Creek Total Maximum Daily Load Washington 005R Sediment 57,533.49

(TMDL) Development for

Cedar Creek, Hall/Byers

Creek and Hutton Creck

_... _. _ . __ . , .. _ .. _
Hutton Creek Total Maximum Daily Load Washington 005R Sediment 91.32

(TMDL) Development for

Cedar Creek, HalVByers

Creek and Hutton Creek

_ ^. . ._ _ _ . ..
Clinch River Total Maximum Daily Load Tazewelt POIR Sediment 206,636

Developinent for the Upper

Clinch River Watcrshed

Lewis Creek Total Maximum Daily Load Russell P04R Sediment 40,008

Development for the Lewis

Creek Watcrahed

_... _ _.... _..... _ _. ^ - - - _..
Black Creek General Standard Total Wise P17R Manganese 2,127

Maximum Daily Load

Development for Black

Creek, Wise County,

Virginia

LB/YR

LB/YR

LB/YR

LB/YR

LB/YR

KG/YR

8. Dumps Creek General Standard Total Russell P08R Total Dissolved 1,631,575 KG/YR

Maximum Daily Load Solids

Development for Duinps

Creek, Russell County,

Virginia
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9 VAC 25-720-90. Tennessee-Big Sandy River Basin., 9 VA ADC 25-720-90

9. Dumps Creek General Standard Total Russell P08R Total Suspended 316,523 KG/YR

Maximum Daily Load Solids

Development for Dumps

Creek, Russell County,

Virginia

10. Beaver Creek Total Maximum Daily Load Washington 007R Sediment 784,036 LB/YRS

Devclopment for the Beaver

Creek Walershed

•--• --.^. _^r. _..r._ --_____.. --- __......_, __...._._... _...ro_ . -^._._ --_.w..... --•....... -
11. Stock Creek General Standard (Benthic) Scott P13R Sediment 0 T/YR

Total Maximum Daily Load

Development for Stock

Creek

-------.
12. Lick Creek Lick Creek TMDLs for Dickenson, Russell P10R Sediment 63 TlYR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

13. Cigarette Hollow Lick Creek TMDLs for Dickenson, Russell PIOR Sediment 0.4 T/YR

Benthic Impaitments- and Wise

Dickcnson, Russell and

Wise Counties

_ _ _ ,:.... .. .
14. Laurel Branch Lick Creek TMDIs for Dickenson, Russell P10R Sediment 3.9 T/YR

Bcnthic Impaimrents- and Wise

Dickenson, Russell and

Wise Couniics

15. Right Fork Lick Creck TMDLs for Dickenson, Russell PIOR Scdiment 1.3 T/YR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

16. Middle Fork Bacteria and Benthic Total Washington, Smyth 005R Scdiment 100.4 T/YR

Holston River Maximum Daily Load

Devclopment for Middle

Fork Holston River

_ ... -- --. -. __ _..__.. -.. _.. .^. . ._._ _.... :_.__. .. _..._ ..
17. WolfCreek BaeteriaandBenthicTotal Washington 006R Sediment 301.6 T/YR

Maximum Daily Load

Development for Wolf

Creck

18. North Fork Holston Mercury Total Maximum Scott, Washington, O10R Total Mercury 11.9 G/YR

River Daily Load Development Smyth, Bland,

for the North Fork Holston Tazcwell, Russell

River, Virginia

B. Non-TMI?L waste load allocations.

Water Body Receiving Outfall

PerautNo. Facility Name Stream RiverMile No. PammeterDescription

Units

WLA WLA

,. . . ,....-. ..._._... ... ... .-. . _, . .. . . . ..... ........... , .,.,........ . .__,^_..-. . ._v.^_-......-.'
Nt%t : , .i_, . ., !';•„i„ : , r?, ,i ;i. i ;_; t i'iinr, i V
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9 VAC 25-720-90. Tennessee-Big Sandy River Basin., 9 VA ADC 25-720-90

CBODS, JUN-NOV 28 KOJD

. .. ..._. ........ ......... . . _..,..-.".. . .. _-_.-- -._. ... _ _.__._-.----. :....._.__. .._-..__._.. .... ._------'-._ . ------- ---.
VAS-Q13R Pound

VA0061913 Pound W WTP River 33.26 001 CBODq. DEC-MAY 47 KG/D

TKN, JUN-NOV 28 KG/D

..... . _......._..._.--.. _ -._:_... -_,:.::..-_ .._---..-__`__ . ..:..-_....-.,_ -..-..,----., .
VAS-Ql4R Cranes

VA0026565 Clintwood WWTP Nest River 9.77 001 BODS 30 KG/D

_ .. __.__.. .___ _.. ._.._._ . .. ._.._. . .. ._...,. . ".."..__._... . __^___.._
VAS-006R WolfCreek Water Reclamation

VA0026531 Facility WolfCreek 7.26 001 CBODS 249.8 KG/D

... . ._. . :w __:,..:::. . . ...-: .
VAS-POIR Cliaeh

VAO026298 Tazewell W WTP River 346.26 001 CBODS, ]UN-NOV 76 K,O/D

,_..---_-...._.. . .... _.... .:.._.."__.. ..•.--.-...._._ "_.. •--•-^---- . -.._-...._._..... ... ..,_..........._..._ ..
VAS-P03R Clinch

VA0021199 Rk:hlands Regional W WTF River 317.45 001 BOD5, JUN-NOV 273 KG/D

^--.. . .. .. _ ._... ._. -•---. . .--- ---^-_...._: _ .__...__.-.._._... . -._ . .___... .._.._.--^---^ ---...__.-,.
VAS-P06R VA0020745 Lebanon WWTP BigCedarCreek 5.22 001 BOD5 91 KG/D

_..__ .... .. _.. ... .. . _ ._-' ._. . ._ -- _ ....._
VAS-PI IR Coebum Norton Wise Regional

VA0077828 WWTP Guest River 7.56 001 CBODS,JUN-NOV 303 KC,/D

. .. _._ ._ . ... . __ ._.._ .. . .. _. _--^..__,... . ..._.-_ ... .... . _ .--
CBODS, DEC-MAY 379 KG/D

. _ .._..__.".__._ .__ . . ..... ._ ".. . .._. _-_'°. .
VAS-P 15R Nordt Fork

Clinch

VA0029564 DutTield Industrial Park W WTP River 21.02 001 BOD5 36 KG/D

VAS-P17R
" . . . . - __. __.. ..._ . . . ... ....

Powell

VA0020940 Big Stone Gap Regional W WTP River 177.38 001 tBOD5. JUN-NOV 110 KG/D

30:4 VA.R. October 21, 2013, and fast-track regulations current through 30:2 September 23, 2013.

(c) Thomson Reuters 2013 by the Conunonwealth of Virginia

9 25-720-90, 9 VA ADC 25-720-90

----- •-------------------------------- ------- ----------- --------------------------------------------- --------------- --................... --------------------------------------- ------------- ........... --------------------
End of Document t3 2013 Thom,on Reuters. No claim to original U.S. Government Works.

• •- •^ • • ^% i ^ . iiUl71 .Wl i ..w?U1':(.. r'^^r^ I Lllfll I^i ^ll^il!Nl ^ I ^.". L^I"]l F^f:ItIIC`Ill ^^fl^Oli S. -
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§ 3904. Garcia River TMDL for Sediment., 23 CA ADC § 3904

Barclays Official California Code of Regulations Currentness
Title 23. Waters

Division 4. Regional Water Quality Control Boards
Chapter 1. Water Quality Control Plans, Policies, and Guidelines

Article i. North Coast Region

23 CCR § 3904

§ 3904. Garcia River TMDL for Sediment.

Regional Water Board Resolution No. 98-66, adopted by the North Coast Regional Water Quality Control Board on May
28, 1998 and subsequently revised on December 10, 1998, modified the regulatory provisions in Section 4, Implementation
Plans, Nonpoint Source Measures of the Water Quality Control Plan for the North Coast Region by establishing a phased total
maximum daily load (TMDL), an implementation plan, and a monitoring plan for sediment in the Garcia River watershed
in southwestern Mendocino County. This resolution was revised and readopted by the North Coast Regional Water Board as
Resolution No. R1-2001-72 on June 28, 2001, which modified the Garcia River Water Quality Attainment Action Plan for
Sediment which includes the TMDL, Implementation Plan, and Monitoring Plan.

(a) The TMDL establishes the goal of attaining specified targets by the year 2049 for migration barriers, embeddedness, fines,
primary pool frequency, proportion of fine sediment in a pool, median particle sizes, large woody debris, width-to-depth ratio,
thalweg profile, and stream channel opening.

(b) The TMDL identifies the loading capacity of the Garcia River watershed as 552 tons/sq.mi./year, a 60 percent reduction

of the average annual sediment load, and allocates the load to all dischargers as "zero controllable discharges." The loading
capacity will be measured over 40 years.

(c) The implementation plan requires landowners to identify and control all existing and future controllable discharges of
sediment in accordance with specified schedules using one of three options: (1) comply with waste discharge prohibitions that
prohibit the controllable discharge of any organic or earthen material into the waters of the Garcia River or to any location where
it could pass into the waters of the Garcia River; or (2) comply with an approved erosion control plan and an approved site-
specific management plan; or (3) comply with an approved erosion control plan and the Garcia River Management Plan. The

amendment specifies that it will not impose administrative civil liabilities for violations of the prohibitions if the discharging
landowner is implementing an approved erosion control plan and management plan, but will consider the need to revise the
plans or to issue a cleanup and abatement order.

(d) The iinpleinentation plan specifies the purpose of an erosion control plan and requires that it contain a baseline data inventory,
a sediment reduction schedule, an assessment of unstable areas, and a monitoring plan which includes an annual report.

(e) The imple><nentation plan specifies the purpose of the management plans and provides for time extensions. It specifies
how a site-specific management plan must describe land management measures to control sediment delivery and describe land

management measures to improve the condition of the riparian management zone. It also sets out the Garcia River Management
Plan, which specifies land manage><nent measures that apply to the following: roads, watercourse crossings, and near stream
facilities; unstable areas; the riparian management zone; and, gravel mining.

.. ...... _.. _ .___. . ....... . .. ....... _.._ . ., . ... . .. ._.._^_. .. . . ...._ . ..._.
,1 .,[vJ?:{t ;'<<t 1 ! lt_rn i..t ^ctxt :: i\lc, Cl^;:ni tu nrtuilr t! I._ .( uw,,rtli7l,.ltl 1nlufkS.
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§ 3904. Garcia River TMDL for Sediment., 23 CA ADC § 3904

(f) The implementation plart specifies conditions under which other planning efforts such as a Timber Harvest Plan or a Ranch
Plan will be approvable as an erosion control plan and management plan.

(g) The implementation plan provides that certain individual land management projects that are subject to Regional Water
Board review are subject to the T1vIDL, the implementation plan, and the monitoring plan. It also requires notification of the
Regional Board by a landowner conducting a restoration project, and allows substitution of restoration in lieu of action to
control a sediment delivery site.

(h) The implementation Plan provides for the adoption of group erosion control plans; wbereas landowners with similar land-
use activities can develop collective watershed based erosion control plans without having to show internal property boundaries.

(i) The iinplementation plan establishes a procedure for its initiation, and an implementation schedule which specifies interim
and final compliance dates ranging from 3 to 23 years for specified activities.

(j) The monitoring plan specifies instream and hillslope monitoring parameters, monitoring protocols, and frequency of
monitoring, provides that instream and hilislope monitoring by landowners (except for sediment delivery site monitoring) is
voluntary, and requires an annual report describing erosion control-related activities and sediment delivery reduction results.

(k) The amendment provides that the Regional Board shall review sufficiency of progress at least once every 3 years.

HISTf3RY

1. New section filed 1-3-2002; operative 1-3-2002 pursuant to Government Code section 11353. Resolution No. R1-2001-72

adopted by the North Coast Regional Water Quality Control Board 6-28-2001 (Register 2002, No. 1).

This database is current through 12/13/13 Register 2013, No. 50

23 CCR § 3904,23 CA ADC § 3904

End of Docunient t- 2013 Thoinson Rcuiers. No claim to original U.S. Gorerntnent wor"-.

... . _ .. ..._°-- . .,...., . . , ...._ .^_.._^^.. _ ... ...^.^_ .. . .. .,..... ... _ . _

N?xt , 12. 1-I!u ! I <Ea!f^t . r.ho t !..!irtt !u .!oit! oI U.,":,'- L!av!<!ntnent iriJc3il:5.

183



62-304.315. Chipola River Basin TMDLs., 62 FL ADC 62-304.315

West's Florida Administrative Code

Title 62. Department of Environmental Protection
Chapter 62-304. Total Maximum Daily Loads

Part III. Tmdls in the Northwest Florida District

Rule 62-304.3i5, F.A.C.
Fla. Admin. Code r. 62-304•315

62-304•315• Chipola River Basin TMDLs.

Cu.rxen.tness

(1) Otter Creek. The fecal coliform total maximum daily load (TMDL) for Otter Creek is 400 counts1100mL, and is allocated
as follows:

(a) The Waste load Allocation (WLA) for wastewater sources is not applicable;

(b) The WLA for discharges subject to the Department's National Pollutant Discharge Elimination System (NPDES)
Municipal Stormwater Permitting Program is not applicable;

(c) The Load Allocation (LA) for nonpoint sources is to address anthropogenic sources in the basin such that in-stream
concentrations meet the fecal coliform criteria which, based on the measured concentrations from the 2001 to 2008 period,
will require a 35 percent reduction of sources contributing to exceedances of the criteria; and

(d) The Margin of Safety is implicit.

(e) While the LA and WLA for fecal coliform have been expressed as the percent reductions needed to attain the applicable

Class III criteria, it is the coinbined reductions from both anthropogenic point and nonpoint sources that will r.esult in the

required reduction of in-stream fecal concentration. However, it is not the intent of the TMDL to abate natural background

conditions.

(2) Jackson Blue Spring and Merritts Mill Pond. The nitrate TMDL is an in-stream monthly mean concentration of 0.35 mg/

L and is allocated as follows:

(a) The WLA for wastewater sources is not applicable.

(b) The WLA for discharges subject to the Department's National Pollutant Discharge Elimination System Municipal
Stormwater Permitting Program is not applicable.

(c) The Load Allocations for nonpoint sources are to address anthropogenic sources in the basin such that in-stream nitrate
concentrations meet the TMDL target, which, based on the mean concentrations from the 2000-2011 period, will require
a 90 percent reduction of nitrate.

________...
il,-.'^Next 1? I:_ T11n!ti_(!!! I;G!.IlLi:; NQ cIali!! 1, 1 Cii"li^i!!dl U. S!;uN:efYlUll.llt wUflC ,̀c.
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62-304.315. Chipofa River Basin TMDLs., 62 FL ADC 62-304.315

(d) The Margin of Safety is implicit.

Credits

Adopted Oct. 15, 2009. Amended May 7, 2013.

Authority: 403.061,403.067 FS. Law Implemented 403.061, 403.062, 403.067 FS.

Current with amendments available through December 19, 2013.

Rule 62-304.315, F.A.C., 62 FL ADC 62-304.315

End nl' Docnntent C^'J 2013 Thomson Reulers. No claini to original U.S. Govemmtnt Works.

_ . . .. . .. ._ -- „^ .... _.,.., . _ .,. .. ._ .._

= I.,.:LWQ%L : 1101r;11i t i!i .i_.. :',io n1aflit ii 1lit=11i ii t`:. UhtItlJ ;aitliJUi'.;
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340-041-0154 Approved TMDLs in the Basin:, OR ADC 340-041-0154

Oregon Administrative Rules Compilation Currentness

Chapter 340. Department of Environmental Quality

Water Pollution Division 41. Water Quality Standards: Beneficial Uses, Policies, and Criteria for Oregon
Basin-specific Criteria (Grande Ronde)

OAR 340-041-0154

340-041-0154 Approved TMDLs in the Basin:

The following TMDLs have been approved by EPA, and appear on the Department's web site:

Upper Grande Ronde - Temperature, Sediment, Nitrogen and Phosphorous -- May 3, 2000

Credits

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. lmplemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 17-2003, f. & cerk ef. 12-9-03

Current through rules published in the Oregon Bulletin dated October 1, 2013

OAR 340-041-0154, OR ADC 340-041-0154

End of Docmuent 3 2013 Thomson Reutcrs. No claim to original U.S. Goeentnienl Works.

... _ ...... . ...... ...... . . . , _ . . , . .._..._. .._ , _ - - _ .._......... ... __..._^ . _. _ ,
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This document provides guidance only. It does not establish or affect legal rights or
obligations. This guidance may be reviewed and revised periodically to reflect
changcs in EPA's strategy for the implcmentation of water quality-based controis, to
include ncw information, or to clarify and update the teid. Decisions in any particutar
casc will be made by applying the Clean Water Act and implementing regulations.

Comments are invited and will be considered in future revisions. Comments or
inquiries should be directed to :

Watershed Branch
Assessment and Watershed Protcction Division (WH-553)
U.S. Environmental Protection Agency
401 M St. SW
Washington, D.C. 20460
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FOREWORD

This document, *Guidance for the 1 tation of Water
Quality-bawd Decisions: The IWDL lPr * is intended to de-fine

clarify the r ° emenis under section 303(d) of the acim Waterand
AcL Its purpose is to help State water quality program managers
undmtand the apphcation of total dafly loads withm° themaximaim
water quahty-based approach to estabbsh pollution control °'ts for
waters not mee ` water quality standards.

Water quality management has me incr more
complicated. Problems such as toxic contaminants, sedimenntss,
nutrients, i alte °on result from a vadety of point and
nonpoint sources. The 1NDL process is es ° ed under the aean
Water Act as the mechanim to address these problems in a
comprehe ` e manner in situations where te logy- dcontrols
are not adequate.

Through pulance we hothe uncertamues
amciated with TMDlz and to es ° the TMDL process as an
eff ° e water quahty management tool for both point and nonpoint
source pollution controL

ALuft G. Prothro, Director
Office of Water Re tions and Standards
US Environmental Protection Agency
W ° n, D.C.

190



TABLE OF CONTENTS

Page

C R1 ODUCT[ON..... .. ....... ..... .. . .° ................. ..°..°....1

Purpose and Summary ............................. ...... .. ."...................,, i
Policies and PrYniciples ..°............ ... , .. ........................ . .°.... 2
acan Water Act Section 303(d) . . " . . . . ... . . . . ... . . . . . . . . . . . . . . , . . < . . . . . . . . . . . . . . . . . 4
Water Quality Phmningand M ment R 'on ............... .........<... ,..... 6

C R 2- THEWATERQU D APPROACH TO
PO ON CONTROL ... ........................................ ....._... 9

Step One: I cata.on of Water ° ed Waters . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
Stcp"Iwo: and Twptiqg ..................................................... 13
Step Three: TMDL Development ................... ..................... ...... ,....,..... 14
Step Four. I.mpl 'on of Controf Actions . . . . . . . . . . . . . . . . . . . . . . _ , . . , . . . . . . . . . . . . . . . . . . 16
Step F'naG: Assessment of Water Quality-Bawd Control Actions , . . . . . . . . . . . . . . . . . . . . . . . 16

CHAPTER 3 -- DEVELOPMENT AND EMWLEMENTAIION OF THE TMDL . . . . . . . : . . . . . . . . : . . . . 19

De entofthe TMDL .......................... ...................................... 19
The TMDL Olajecxivc ... ..., .................... ..., .............. 19
The TWML Process .... ................ . .......... .. ................................ 19
Selection of Approach ......................... ..... .................... ..... 20
The Phawd Approach ................................ .,., .................... 22
Approval of TMDLs by EPA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Implementation oftbe TMDL ............................. ........... ..,............ 23
NPDES Proocasfor Point Sources ..................................................... 23
State or I.ocal Proou,s for.Nonpoint Sources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Assessment ofthe TMDL ............................................... ,.................... 25

C R 4 - EPA AND STATE PONSIBQ. . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . 27

EPAr'State Agr ...................................................................... 27
State R "IaiGtaes ............................................................. ... . 27

Iden " ° of Water Quality-Limited Waters Still RequiriM is . . . . .. . . . . .. , . . . .. . . . . . 27
Iden °on and Schodufing of Targeted Waterbodies ................................... 29
TMDL opmeut ....................... ....................... ...,....... 29
Continuing Pknniqg Process ...... ., ..................... ........... 29
Water Quality Management Plan ...... ..... .. .. .... ....,....,. 30
Public Notice and PartY<apstion ................................ ... .............. 30
Reporting .......................................................................... 31
Other Specific Responsibilities ................... ................................... 31

,FPA Res ties ...................................................................... 32
Review of 303(d)Iists ....° ......... ................................................. 32
TMDL Review and Approval ....... ............................................... 32
Program Audits ............... .. ................... ................. 33
Technical Assistance and Training .......... ......v............ ....... .... 33
Guidance D cnts and Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . 33
EPA Headquarters Res es . . . . . . . . .. . . . . . . . . . . . . . . . . .. . , . . . . . . . . . . 33
EPA Regional Responsibilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 33

u

191



Par

APPENDIX A - TtONSHIP TO OTHER GUIDANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
Mookorift G .......................................................... .... 35
Coopaativt Mrit V ea Monitoring Guidance . . . . . . . . . . . . . . . 35
W fedmical Guida= ............. .......... ................... 36
Technical Support for Water Quality-Based Tcuacs Control . . . . . . . . . . . . . . . 36
Pennit Wiite:x Guidance ................................................. ... 37
N GWdance ............................................................. 37

APPENDIX B- PO G PROGRAMS ... ................................. .... .38
EPA Water Ouahty Criteria and Standards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . .. . . . . . . . . 38
Secfim ) - Water .......... .................................39
Scetkm ) - Impaired Waters .......... ........................................... 40
Sccfim 319 - Noupoint Source Program ... .. , ..,.. ..............Y ,..............40
Sccdm 314 - Ckm Lakes Program ................... ...... . .................... 4
Secdm 320 - National ..................... ......................
Monvt . ......................... .., ... ...............41

Guidcbnes and Standards ........,... ..................... . ...... 4
NPDES Pamits and Individual Control Scratcgiees . . . . . , . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . 42
b(arine and Estumine Waters ., ... .............. .................................42
Groundwater ......................... ...... ..... ... .................... 43
CERCLA .............................. . .............. .........,. .... 43
SARA ... .......................................................................... 44

APPENDIX C -- SCG CATEGOREES ...... ........................................... 45

APPENDIX D - 5E D '1'ECHNMCAI. C'ONSIDERA.TIONS . . , . . . . . . . . . . . . . . .. . . . . . . . . . . <. , . . 48
................................. ..................48

Mathcmatical Mode1S . ....... .. .... ........................... ......... ....45
P Srbemcs ................ ...... . .. .... ......... ....51
Multiple ......... ... .. ..... .................... .... 5
Allocuion .......................... .. .. ...... .............. 52
Persistent and/ar lEg* Baoa.ccumulative Toxic Pollutants .. .. . . . . . . . . . . . . . . . . . . . . . . . . 52
Use of'Tavo-Number Criteria .........................................................52
SediineAt ......................................................................53

APPENDIX E - MA MATICAL MODEL SUPPORT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

AP DIX F- GENERAL EP A1E AGREEMENT O FOR
D N'T OFTMDL& ................................... .. .S6

APPENDIX G - CAUSES AND SOURCES OF PO ON . . . . . . . . . . . . . , . . < . . . . . . . . . . 57

LLSTOFACRONYMS ..... .. ... ........< ..................................... SS

ii` 192



--------------- -------------------------------

C TE I - IUC N
CU7' SU Y

.turpase and s
The purpose of this gui ce document

is to ex.plain the pro tic elements and
requirements of the TMDL process as estab-
Iished by section 303(d) of the Clean Water
Act and by EPA's Water Quality pI ° g
and Management Regulations (40 CFR Part
130). A TMDI, or total ° u.m daily Ioad,
is a tool for implementing State water quality
standards and is based on the relatio nship
between pollution sources and in-stream
water quality conditions. The TMDL estab-
lishes the allowable loadings or other quan-
tifiable parameters for a waterbody and
thereby provides the basis for States to estab-
lish water quality-based controls. These
controls should provide the pollution reduc-
tion necessary for a waterbody to meet water
quality standards.

Section 303id) of uie }^s""°i establishes the

TMDL process to provide for more stringent
vva"a'r e'^a°aali ^ vaSed conu eals whe Ti teaauaoi-

ogy-based controls are inadequate to
a^.h:e"n'e St^ate atea' quaia j stuandard5. NAVIbben

implemented accOrding to this guidance, the
..-L pr^c es^3 e.eaa.e. broaden the oui:: ^

for public participation, expedite water qual-
ity-hared Nati„nnal pn$1»thnt Tlienh,n^rarrwra......aaa ru%ras a b,w

EI' ° ation System (NPDES) permitting,
and Ie-a?; to tr,'chn?ca_...lly sound and Ie6' alIy

defensible decisions for att "" g and
ta_inino water qt'ality St.a..nuards, T. *s addition,
the TMDL process provides a.xnechani.sm
for integrating t_h^ manaorment of both the

point and nonpoint pollution sources that

together may contribute to a water s
imp ' ent.

Chapter Two of this guidance document
provides a description of the TMDL process
in the context of the water quality-based ap-
proach to pollution reductions. ° ap-
proach includes the identification and
priority r ° of water quality-Iamited wa-
ters, the targeting and scheduiing of high
priorrity waters, the development ofTMDU,
and the im.piementavon of controi actions
that should result in the at " ent of water
quaiity standards. Assessment for water
quality standards a° ent provides the in-
formation needed to identify water qualYty-
Iimited waters and for the evaluation of the
1a4L and control actions.

The development a.:d implementation
of the TMDL establishes the link between

quality stan^.ardwater' s assesamen. and
water quality-based control actions. The
t''9rd cl:^'^te:' of th'.°.cy dorv'.."s"ae.^.t `^°C^r'1"®e''a^'..^r ,,.. ^....^ ,.v+J

a State should proceed with developing
T once waters are targeted for a^a*aior,'^'°r bW6+v^Yi MVN 16

and then how to implement them. Special
cntacirleration ic g,",vrn to su,r,^h ic„raa„r,eS ,aw,c ade-
quacy of data and information, how to con-
sider nonpoint cottrce contrihait_ionc' a„^,^;,1
when to use a zn ° ed approach, called the
phased approach, that results in a_._., i
with special requirements. Implementation
of the TMDL.is ----. ed in ter_rns of ^h,e
mechanisms that are available to reduce
both point and nonpoint loads.

The final chapter of this guidance de-
scribes the specific roles and responsibilities
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that the States and EPA have in implement-
ing CWA section 303(d). EPA review and
approval of lists of waters submitted by the
States, the priority rankings of these watera,
and the TMDLs are set forth in the Water
Quality Pl " and Management Re -
tion. ° guidance presents a detailed dis-
cussion of the submission of lists and
TMDI_% and the review and approval pro-
cesses. The States' responsibility to involve
the public in the TMDL process is also high-
lighted in this chapter. The value and im-
portance of public participation is also
emphasized throughout the document.

This guidance focuses on the program-
matic aspects rather than the technical issues
of the TMDL process. Numerous technical
guidance manuals have been developed by
EPA to assist States in calculating wasteload
allocations ( ). A list of these manuals
can be found in Appendix A along with a
description of other relevant guidance docu-
ments. A brief description of selected tech-
nical considerations can be found in
Appendix D and information about EPA
supported models can be found in Appendix
E. The other appendices provide the reader
with useful and relevant information such as
descriptions of related water quality pro-
gams " B) and a general outline of
an EPA/State agreement for TMDL devel-
opment (Appendix F).

.P ' ies "nc' x

To achieve the water quality goals of the
Clean Water Act, EPA's first objective is to
ensure that technology-based controls on
point sources are established and main-
tained. Where such controls are insufficient
to attain and maintain water quality stan-
dards, water quality-based controls are re-
quired. Under the authority of section
303(d) of the Qean Water Act, EPA expects
States to develop TMDLs for their water
quality-limited waters where technology-
based effluent limitations or other legally

required pollution control mechanisms are
not sufficient or s° ent enough to imple-
ment the water quality standards applicable
to such waters.

More intensive assessments of water
quality and an evaluation of pollution
sources should be conducted where water
quality standard violations occur or where
indications of dec "° water quality or hab-
itat loss are observed. A TMDL should be
developed and appropriate control actions
taken on all pollution sources and foIIow-up
monito ' should be conducted to assure
that water quality standards are met. If fol-
low-up monitoring indicates that water qual-
ity standards are not or will not be met, a
revised TMDL is required.

Lack of information about certain types
of pollution problems (for example, those
associated with nonpoint sources or with cer-
tain toxic pollutants) should not be used as a
reason to delay implementation of water
quality-based controls. When developed ac-
cor ' to a phased approach, the TMDL
can be used to establish load reductions
where there is imp ° ent due to nonpoint
sources or where :there is a lack of data or
adequate modeling. EPA regulations pro-
vide that load allocations for nonpoint
sources may be based on "gross allotments"
(40 CFR 130.2(g)) depending on the avail-
ability of data and appropriate techniques
for predi ' loads. In addition, before ap-
pr ° a TMDL in which some of the load
reductions are allocated to nonpoint sources
in lieu of additional load reductions allo-
cated to point sources, there must be specific
awurances that the nonpoint source reduc-
tions will in fact occur. Therefore, this guid-
ance provides that in specific situations, the
TMDL must include a schedule for the im-
plementation of control me ° ms, moni-
toring, and assessment of standards
a` ent. If standards are not attained, a
TMDL revision is required. Data collected
through monitoring would then be useful in
revising the TMDL While this phased ap-
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Bk=W SSubudsdon of lbb. Every two yearsy States w7ll submrt their required 303(d) Ydentificati(m of water
q °-limited still La anci ° a priority of wat to EPA. Thesc h.us may
be indu.ded with a State's bimnial 305(b) report or as a separate rePort s ° ed at the same time as the 305(b)
report, (See pap Z7.)

Ptiorlty TMDLs. Alom,g wixh the ` `.on of 303(d) lists, States will identify priority watersbmnud
targeted for TMDL development over the neact two years. (See pap 29.)

Approach for TMDL DevelopmeuL When specific criteria are met, a TMDL with additional s ° cataons for
monitoring and implementation under the phased approach should be developed to provide for ' ° e
poftution reduction and for coDection of additional infornuaiion. (Scc page 14 and 22.)

Im tatioa of Coa on TMDLs. States wiU confinue to improve and maintain point source
controls througb VVLAs and NPDES pavnft wbde implementing and niaugaunng noapoint source controls
through LAs and State or Focal requirements (see page 23.)

Nan t Soom ControLs. LAs for noupoint sources wi11 be ac,companied by a description of nonpoin.t source
load reduciion goals and the procedure for rmcwmg° and rnompoint source controls. Such descraptYons
wi11 bc referenced in reviewing Ls for approval. (See paV 24.)

nk. TMY)Ls wig be developed on a schedule negotiated with EPA R office& Tf ine schcdules
for the review of TMDLs wffl also be n ed with EPA Regional offices, but will oocur wgttcin the statutory
requirement of 30 days. (See pna 29 and 32.)

Geograpbic Tarpdng. States should develop TMDLs that account for both point and nonpoint sources on a
aphirauy targeted waterbody bas%s.. Geographically targeted waterbodies could include segments, basins,

and watersheds as dcfincd by the States. (See pagc 14.)

Quality Wata°s. States are cxpected to include threat enex! good qugq waters in their
i cation and prioxitization of waten stM ° TMDLs. (See pago 12)needwg

Pnblic patiao. States are expected to ensure appropriate pubGc participation in the TMDL development
and imp tation prooess. (See pagc 30.)

EnWronmmbd Yndicatom States should measure the eff ess of onntrot actions by monitoring changes
in °ent water quaGty or biological `.ons. Measuring environmeental progress or sh ° environmental
resnFt,s is a citacal need and has become a key clemnt in EPA's strategic p ` proccss.

proach requires additional monito " ofttte
waterbody to evaluate the effectiveness of
nonpoint source management m es or
more stringent effluent ° tations, it does
not delay the establishment of such control
mechanisms where there is a lack of informa-
tion.

As required by the Clean Water Act,
States are to identify and report to EPA their
water quality-limited waters. These waters
are to be identified according to the provis-
ions established in EPA's Water Quality
Management and Planning Regulation at 40

CFR 130.7(b). The identified waters should
include those impaired due to point and non-
point sources and may include threatened
good quality waters. EPA is establishing
with this guidance that States should subnxit
to EPA, in conjunction with the 305(b) water
quality assessment reports, in April of 1992,
the list of water quality-limited waters that
still require TNDLs. Every two years there-
after, a State should update its list of 303(d)
waters and submit it with the 305(b) report.
This guidance describes in detail the identi-
fication process and the specific information
that should be submitted to EPA.
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As required by the %Gean Water Act,
States are to rank by priority all waters need-
ing DIMU Since each State has a unique
org ` tional an-angement for the protec-
^^e' ^°"'"`a^" q

uality, °'^'®'P'^' ^^P4^^ea^aa ;^a ver^s.^
"'
a q^^a^s s

^aaa ,n.i`suxwxs.x^ does ,a^ e^a®a,

pres^^h^a State sho^aldsetxtsprio^ties°
However, prionitp . king- ^?^ouId ret.lt Ln
the identification of targeted waterbodies
for which- mm- g^te _ L development
should be und^ em In the bie ° sub-
mLw-- on of their updated list of 303(d) watersa
EPA expem States to identify the waters
tarizeted for TMDL development in the
forthto ° g two years.

Hist€ari $ the water quality-based poi-
lud^n control program has f doxt re-
du ` the load of chemical con ° ants
(e.g. nutrients, biochemical oxygen demand,
metals) to watet'oodim EEpA has defined
the terms load, Ioading, capacity, and load
allocation Im- r^^ ^t"a^saes a.asd technical guid-
ance documents so that wasteload aoca-
tsons can be calculated. Chemical
con t problems will continue to <onm
stitut^ a major portion of pollution ^ntrol
efforts and the terms "lcad°° and "load reduc-
taon" '^'^e tid t^^oug-hout this d - - _ at°
However, it is becoming increasingly appar-
ent that in some situations water quality stan-
dards - particularly designated uses and
biocriteria - can only be attained ff non-
cbemical factors such as bydrology, chmmel
morphology, and habitat are also addressed.
EPA recognizes that it is appropriate to use
the TMDL proem to establish control mea-
sures for quan ° ble non-chemical param-
eters that are preventing the a ' eztt of
water quality standards. Control measures,
in this case, would be developed and im-.
pleffientcd to meet a "1'°MDL that addresses
these parameters in a manner similar to
chemical loads. As met'nods are developcd
to address these problems, EPA and the
^^^ _ III z ^M^i^^g^ ^^^^ into the ^^^^^P 3a^t ^4^^^ ii6 ^aa^^^a^aa^ tsa^saa aaaa^ 4as^: ^a:eaa^A_

process.

"t°he principles (see page 3) established
by I-PpA in t.W guidance reflect these policies

and r a the existing regulatory req-Ldre-
mcnts° °lley are intended to help States

^asw^^,^,.^,^^^.
^a` ^^a^s^ xacaa^a

vm m.°.^e .^ °.,.^gam ^.,.eaa^ta^ca a^ ^^° .^a^azsaa^"" ^ e^a

m a manner consistent with the intent and
recr,'^ ents of °'cti^^ WMAI vf4 th-s MA

a n d the W a t e r Quality Planning and Man-
agement 1^egtiIat3o^. in 40 C-7-R 130. 7-hese
principles are discussed throughout this
guidance.

^^ %_Max" ^^d Sw^^!n 3001; 41

._^°mon `(d) of the Act. (see nw pagge)
requires States to identify waters that do not
or are not ed to meet kpp.licable water
quality sta^dards with technology-based
controls alone. Waters impacted by thermal
discharges are also to be identifieda States
are required to establish a priority r °
for tl^m waters^ taking into account the pol-
lution severity and desipated uses of the
waters.

Once the identi ication and priority
rankiN of water quality-l%mxted waters are
completed, StwLes are to de-iclop 71VMIs at
a level ^ecessary to achieve the applicable
^^State "'^'^`^^,^.a^"Â ,^̂$^1¢^^, standards.^^^',̂^„̂ ^'^^° 0^,a'^^̂̂ '^6^'^ted

TMDls must allow for seawnal variations
an-d a -qr,o?n of safety th-at accounnt.sq for any

lack of knowledge ^ncerrdng the relation-
ship between effluent limitations and water
quality.

States are required to submit to EPA the
°`waters idenuficd and loads establisbed7 for
review and approval by EPA_ If disap-
proved, EPA ws°lI establish the TMDi-s at
levels ^ecesmy to implement the applicable
water quality standards. For waters that are
not identified under sections 303(d)(1)(A)
and (1)(B) as being water quality-limited,
States are to estimate IDIs for informa-
tion purposes.

Subsections 4(A) and (B) were added to
CWA section 303(d) with the 1987 amend-
ments in order to enswe consistency with the
water quality standards process for use clas-

4
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.TER POLLUTION CONTROL ACT
Section 303(d)

(1)(A) wattnwahm rts boundanesfor bys
301(b)(1)(A) andsecdon 301(b)(1)(B) arenot ivingmenough to vnp any waur ap ° k
to such watax The State shall enabhsh apwnty g far such watem wkrng vrw accmm the severity of the
poffudm and the u.tts to be made of such waters.

(B) EachStau or irs bowgdmes for whirh cowo& on dumnaj
301 are not smngem enough to ammpvmctwn and gatiwe ofa ba&uw

popukuion pqf&he4Uk1^k and .t-
(C) Eoch establi.shfortlu watas dmqW inparagaffi (1) (A) of thissub and in accmkwo with
tht ° the towlmmbnum fdadyloa4forthosepO&Iants which t1uA ato► ident#fes s
304(a) (2) as mdwbk for such cakuLadon Srach load shall be established at a kve[ necessary to implement the
apphcabk water with sewmdvanda marrn oofsafegy which takes wo accArrat any lack
ofkwwle*c the re limkations and water quafiV.

(D) F"h Stam shaUestimairfor the parapWh (1) (B) of dus subseenon° the toral
dsffmat load requardto andPropagaam of a balance4 usdqmoga populaum' ofshellfzth,fish
and %WdW Such esumata shall take inw account the nomial waur zemperatwr4 flow rates, seasonal v`
camng smrces of heat ° upg and the ° ° t capacay of the dmtqW waters or parts dwwf Such esdmares
shall " a cakuhuwn of the maumm heat L"put that can be made into each such pan and shall include amckde
»margzn ofsafety which takes inro ofkwwkdge conceraingthedevetopnuru ofdumW water qualay
auvw for such protection and propagation the " idmofted watps orparts dureof

(2) Each State shall submit to theAdmvusratorfrom time to time, with the fvxt such submission not latn dwn one
hundred and eighty days after the datc of publitatron of the fvst dmqkatton of pvllutarsts under s
304(a)(2)(D), for his approvat rlie warers Wmzftd and the loads lished wider Par (1)(A). (1) (B),
(1) (C), and (1) (D) of this subsectrion.. ?1tt Admbtisrtwor shall eitha appvye or ° ve such idmdflcalion and

not loter than thirtydays after tlu dafe a4submusim theAdinmumnor` approves such ° jdvgg [ion and Joa4
such State shall ° uwmporate them inro its subs (e) of this sectiors If rhe AdnwiLwaior
disaPPvves such ° and loa4 he shaM not lata• than thoty days after the date ofsuch dis al ' fYsdmaflcaum
such watus rn such Suue and citabbsh such loadsfor watas as he dezffmuw necessary tn imp the water

ktosuch watasanduponsuch " ' auion andutablfshmentthe Staushall °mcmpmafe
them irto ia camuplan under subsectioK (e) ofthis section.

(3) Fortlu speLVk se ofdevdopingwfmnadm4 each Stateshal! " ' all waters wuhm us boundaries which
it has not ° paragraph (1) (A) and (1) (B) of this subsection and eftbnw for such watas the total

load with and margins of safety, for thare po&wnu whtch dte A&runisrraxor
under s 304(a) (2) as sumabk fasuch calcitkoon arrdfor themal ddischarges, at a kvel that wmM

ossurr aarc and proPagatian of a balanced ' of frs1^," sheRfuh and ' Gbu*nouspepulawn

(4) LIMIT.4TIONSONRETJISIONOFCERTAINEFFL ATIONS.--

(A) STANDARD NOT ATT .-Fos pamp-aph (1) (A) where the qvpbcabk warrr
hasnotyrtbeen amaine4 any based ona tota! wn datty load or oLJier waste

lnhedunder thiamcdm may be nvfsed only ij'(i) thecumulanve eJfect of all such stvisad effluent
liMUIdWW based on such load or waste . willamm ttheagtainment of such water
qualiry standar4 or (u) the demgnawd use which is not being anaLnM u removed H acc wirh regulawm
utablished under this sectimL

(B) STAN ATTAINED.--Forwatus ° parapaph (1)(A) wharthe ofsuch waters
or erceads kvels necanoy to pratsrt the tetl use for such watas or odwrwue tiaguiiad by able water
4ualuy any on a total load or odw waste laod agmamm
estab ° tfiis seawn, or any waur qua4ly standard establGshed under this sectioo-t, or any pennuting
standard may be mued only if such reybion is subject to and c ° taet with the adatioet polky established
under this section.

197



sification and with the NPDES antibackslid-
ing requirements.

Water Q * rg ing and
M rttRWdation

Wasteload all tion (WIA) The por-
tion of a recei ° water's loading capacity
that is allocated to one of its existing or fu-
ture point sources of poL'.uuon. W'̂ .f;s con-
stitute a type of water quality-based effluent
1rmitatianA ®°0 _ _ _ 130?;b!®

EPA's Water Quality P ' and Man-
ageme,nt Regulation at 40 CFR Part 130 ea-
tablishes the program and policies that
implement CWA se-ction 303(d) require-
ments. Section 130.7 d bes the TMDL
process and the State's responsibility for
iden °' g waters still req `. I.,x,
se ° priorities and devel ' Ls.,
submitting the waters identified with priority
ranWmp and the TMDLs to EPA for ap-
pr ° and the incorporation of the i Ls
into the State's Water Quality M ement
piam

To implement the program the regula-
tion establishes the follo ° definitions for
loading capacity, load allocation, wasteload
allocation, total maximum daily load, water
quality-limited segments and water quality-
limited se nts still requiring Ls. A
definition for mar " of safety (MOS) is also
provided.

°-a..:..g ca;.ac:Sy (L .. - The greatest
amount of loa ` that a water can receive
without violating water quality standards.
(40 CFR 130.2(f))

Lead altoemttoa (LA) The portion of a
receiving water's loading capacity that is at-
tributed either to one of its existing or future
nonpoint sources of pollution or to naun-al
background sou.rces. Load allocations are
best es " tes of the loading, which may
range b°om reasonably aos.urate est:mates to
gross allotments, depen ' on the availabil-
ity of data and appropriate techniques for
predi ' the loading. Wherever possible,
natural and nonpoint source loads should be
distinguished. (40 CFR 1302(g))

6

Total ma3dmum daily load (IMDL) --
The suan of the in °" for point
sources and LAs for na int sources and
natural background. If a recei ° water has
only one point sourcre discharger, the TMDL
is the ._ -._ of that point source WLA plus the
L.as for any no znt sources of po.0utian
a:.d natharal background sources, t-ribu•.aries,
or adjacent segments. TMDIS can be ex-
pres:.ed in terms of either a ° per î.,m,r,
tox:caty, or other appropriate measure that
relate to a State's water quatity standard. If
Best Management Rractices (BMPs) or
other nonpoint saurce pollution control ac-
txons make more stringent load allocations
practicable, then WLAS can be made less
s-' eni. i nus, tae i L process provides
for nonpoint source control tradeoffs. (40

130.2(i))

In pracace,° the terrn.c TMDL and RIA
have at times been incorrectly used inter•
changeably iwead of co ° ' g both LA
and WLA as components of a TMDL. A
TMD.L, as referenced in thzs guidance, an-
c and LAs, estabtisiad in
accordance with EPA's regulations.

Water q 'ty- , °ted segments - `Those
water segments that do not or are not ----
pected to meet applicable water quality stan-
dards even after the applicatian of
technology-based effluent limitations re-
quired by sections 301(b) and 306 of the Actw
(40 CFR 130.2(j)) Technology-based con-
troLs include, but are not limited to, best
practicable control technology currently
available (BPT) and secondary treatment.

Water quality-limited segments still re-
yu"-ring, TMaLs -- Segments identified
through a process established by paragraph

198



130.7(b)(1) of EPA's Water Quality Plan-
ment Rer,o^ilatv,^n Wt®rcnina anfl Manaoae --__--° °°°°a °°°-°° _°_°-°-°-

need TMDU when certain specified pollu-
tion reduction requirements (identified in
the regulation under subparagraphs
(b)(1)(i), (ii), and (iii)) are not stringent
enough to implement water quality stan-
dards for such waters. The specified pollu-
tion controls include technology-based
effluent limitations required by sections
301(b) and 306 of the Clean Water Act and
other appropriate requirements that can
j,rroYau'e a more "stiingent ieveR of ireatrnent

than federaity-required technology-based
efn::e^t :: 8a^:'tat'^^n. (dV .d"`F+ i3^;.7^It1II

77is d nt contains the terms 303(d)
waters and 303(d) lr"sxs These waters (and
waters on the 303(d) l,lm) are those water
quality-limited segments that still require
?MDl,s as defined by the r twn. ;T hux, a
waters nt that rneets its water lilystan-

darrls after the xmp ntation of water qual-
hy_ba,,,̂ 'eil control iir'don5„c would- ret?Yn tar water
quality-lirruYed status but would no longer be
on a State's 303(d ) lsst of waters stlll reqrtiru7g
TMDIs

M "n of Safety (MOS) - A required
component of the TMDL that accounts for
the unce - ty about the relationsbip be-
tween the pollutant loads and the quality of
the receiving waterbody. (C."wA section
303(d)(1)(C)) Th,e MOS is normally incor-
porated iuto the a:vnservat%'r'e asSUuiaptions
used to develop TMDLs (generally within
the callcu'at.roon„c or M:odel.m) and ap p r oyed by
EPA either individually or in State/EPA
ajzreexnents, If the MOS needs to be larger
than that which is allowed through the con-
servative assumptions, additional MOS can
be added as a separate component of the
TMDL this case, quantitatively, a TMDL
®LC = VALA +LA+MOS).
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CHAPTER 2- THE ATE.R II M- D APPROACH
TO POLLUTION Co oL

'I'he Water Quality P °ng and Man-
agement Regulation (40 CFR 130) links a
number of Clean Water Act sections, anclud-
in.g section 303(d), to form the water quality-
based approach to protecting and cle °
up the nation's waters (diagrammed in Fig-
ure 1). Thi.s chapter describes the overall
approach for the development of TMDls
and subsequent implementation of water
quality-based point and nonpoint source
pollution control m es based on water
quality standards. Other related guidance
on various aspects of the water quality-based
approach are described in Appendix A.

The water quality-based approach em-
phasizes the overall quality of water within a
waterbody and provides a mechanism
through which the amount of pollution en-
tering a waterbody is controlled based on the
intrinsic conditions of that body of water and
the standards set to protect it. This approach
be " with the dete " tion of waters not
meeting (or not expected to meet) water
quality standards after the implementation
of technology-based controls (such as BPT
and secondary treatment). Waters identi-
fied through this process are cDnsidered
water quality-limited and must be priori-
tized. An overall plan to manage the excess
pollutants in each waterbody can then be
developed. The ne ry limitations on the
introduction of pollutants to the waterbody

are identified through the development of a
TMDL under section 303(d).

Previous practices for implementing
303(d) have focused primarily on point
sources and wasteload allocations ().
A11 water quality-based permit limits are
based on a WIA °Ibe WLA is either re-
viewed individually by EPA or where there
exists a State/EPA technical agreement,
developed consistent with that agz°eement7
In recent years nonpoint source contribu-
tions to water quality problems have become
better understood and it is now clear that
EPA and State implementation of 303(d)
must encompass nonpoint source pollution
problems and seek to address problems oc-
curring over large geographic areas. As a
consequence, this document describes a
more rigorous process for implementing
303(d) and reinforces the need to develop
TMDLs that include load allocations (LA)
as well as wasteload allocations.

As shown in Figure 1, the water quality-
based approach contains the following steps:

1. Identification of water quality-
limitedwaters sttll requ` ' Ls.

2. Priority r ° g and targeting.

3. TMDL development.

1 USEPA. 1985. Guidanae for State Water Maaitoring and Wasteload AIkacation Program. OW/OWRS,
EPA 440/ 1. W ®n, D.C.
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4. Iniplementation of control actions. Idea hy- Waters StiL Req ,' g
TMDLs: 40 CFR 130.7(b)

5. Assessment of water quality-based
control actions.

Steps 1, 2, and 3 are addressed by the
CWA in section 303(d). Steps 4 and 5 are
integral parts of the process and are briefly
described in this document.

States are to review and revise water
quality standards, as necessary, every three
years and NPDES permits are to be re-eval-
uated and issued every five years. The water
quality-based approacb links these two pro-
cesses and is, therefore, an ongoing process
of evaluation and modification. In addition
to standards and permits revisions, section
319(b) nonpoint source (NPS) man ement
plans can and sbould be continually updated
as well.

,Sfep One: Iden1i ion of Water
Q -I.im' Waters

The water quality-based approach to pol-
lution control be ' with the identification
of problem waterbodies. State water quality
standards form the basis and "yardstick" by
which States can assess the waterbody status
and implement needed llution controls.
State water quality stan ds include three
elements: designated uses for the water-

, criteria (pbysical, chemical, and bio-
logical) to protect the designated uses, and
an antidegradation statement. States need
to identify those waters not meeting any one
of these components of water quality stan-
dards.

EPA's Water QuaHty Planning and Man-
agement Regulation establishes the process
for identifying water quality-lYmited seg-
ments still requiring TMDls. Waters re-
quire Is wllen ce ' pollution control
requirements (see box) are not stringent
enough to implement water quality stan-
dards for such waters.

(b)(1) Each State shaIl identify those water quality
segments still requiring WLAt/1_.As and "rMDIs
watbin its boundaries for which:

(i) Technoiop^- effluent limitations re-
quired by waian 301(b),306„307, orotlaer
sectiom of the act;

(ii) More swmgau eRluw kmkatiom (°̂ melud-
ing prohi-bitions) required by either State
or local authority preservr-d by swficso 510
of the Ad., or FedeW a ° (e.g,, law,
r orx, or treaty); and

(iii) Other pollution control rcqaurements (e.g.,
best mmwnmt practices) rcquircd by
loca1, State, or Federal authority

are not Wingent enough to impkmcnt any water
quaHty standard applicable to such waters.

The most widely applied water pollution
controls are the technology-based effluent
liniitations required by section 301(b) and
306 of the Clean Water Act. In some cases,
a State or local authority may establish en-
forceable requirements beyond technology-
based controls. Examples of such
requirements may be those that ( 1) provide
more s" ent NPDES permit limitations to
protect a valuable water resource or (2) pro-
vide for the management of ce ` types of
nonpoint source pollution.

To exempt a water quality-limited water
from the TMDL process, the pollution con-
trol requirements cited in the regulation
under 130.7(b)(i),(ii), and (iii) (see box)
must be establashed and enforced by Fed-
eral, State, or local laws or regulations and
be stringent enough that, when applied, the
receiving waterbody wilI meet water quality
standards. These requirements must also be
specifically applicable to the particv.larwater
quality problem and, if not yet implemented,
a schedule for the timely implementation of

11
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such requirements must be established.
w^iapter 4 cuntau^ more s"' c req`uk e-

ments pertaiaing to identification of water
y •..d1: ;_1 i rn.°ted :':aterS Sa

(see p. 27).

Identification of threatened *ood quality
waters is an important part of this approach.
Adequate control of new discharges from
either po.lmt or nonpoint sourc^ sriould be a
a.:,.^. r.,..®. .,. ......«.^° .s... .pr°sos a`y...tror .^a:aaw ass uaauaa^"w cuc ewasa-

u^g use or of tbese wate °es. In the
lden.tification of threatcned waters it is im-
portant that the 303(d) process consider the
water quafity standards program to ensure
that a State's antidegradation policies as es-
tablished in State law are followed.

going monitoring programs to assess
fr.winowhether nsatrr mA91i1ar ct'nr9v•rw urvrle aar^ar®w vwxm

g
aava^eawa cwa.wa ^a.wa.xw^ awsa

met, and to detect trends.

States assess their waters for a variety of
purposes, inciu

' th
e tazgc " of cleanup

ac`'vj.ncs, ^x ' 111e cxrcint. ui c.{.an --- ° r
tYon at potential Superfund sites, and for
meeta"^ng fir^erally mands-ited r mrting rr-
quirements. While the identification of
water auality-limited waters may appear to
be a niajor task for the States, a si cant
amount of this work has already begtm or has
âe.- - -en com, ' under_er sections 305(b),retea
304(l),314(a), and 319(a) of the Clean Water
Act ac ^rnriex# 'xs, 19R?, l^,pnaanriix B r^. r __r
vides a summary of these supporting CWA
programs.)

By iden °' threatened good quality
waters, States take a more proactive, "poUu-
tion prevention" approach to water quality
management (see Eoilow).

Pollution Prevention Advantages

° eat with 40 CFR L30.7 (c)(1)(n^ ' xe-
qaures iuaPT"ar viabe '°"-t"t"W u anpo'uwau^a
that pmvem ar are cqx:aed to prevent water qual-
ity standards from being a

Encourages States to maintai and protect existing
water quality.

Easier and less costly in the long term to premnt
:mM " r M rwntc rat{ar_r thn re.trewfat ^antrnle to s]ean
up pull '

':an,ta u' ®.." v^^'°'°vra-` •^ eA°°°°ro°..A' tt°°° Swmt°w'.ri^ co.'=^.^. . ^ mv v..t,^..n. ....
° of data on impacted or threatewd waters,

Each State may have ° erent methods
for iden °" and 6mp` ° information on
the status of its waterbodies depen ° on its
specific programmatic or cross-program-
matic needs and organizational arranp-e-

•r_.._^ tL_ . •te__ L_.L . _._^entS. a^r^,ra^t , SLat+c5 u`uu^c tn'w ea^Suu^
info tion an^new data collected from on-

2 40 CFR 00.10 (d)(6)

P9
dL

Section 305(b) r ° es States to prepare
a water q"uaiia,y inventory every t'wo ye,aia to
document the status of waterbodies that
have been ascdrviced. Under section 304(1),
States identified all surface waters adversely
affected by toxic (65 classes of compounds),
conventional (such as BOO, total suspended
solids, fecal coliform, and oil and grease),
and uonconventionai (suci, as aaixun:anaa,
chlorine, and iron) pollutants from both
pozt and nonpoint sources. Under section
31*1(a), States identified a list of publicly
owned lakes for which uses are lmown to be
i aired by point and nonpoint sources.
Section 319 State Assessment Reports iden-

L°p _ ,
a -aw^

__ _
te?

al __ ^^ A
veisee^

_. -
au

AY
ec

.8 L_. _ttne ' arate® by nonpoint
sources of pollution. lists prepared to sat-
icf^v renyAireManaentc ^ant#er section '̂ (lfi(b)'
304(1), ^24(a) 31sshould be very useful
in prep ° 303(d) lists.

Other exlsting and readily available data
and uuor^tion sources saiould ^ utaio.Z,cd
in preparing section 303(d) lists, See, for
example; Appendix C. which presents
screemng° categories similar to those found
in current regulati2ns promulgatxng the
304(1) r ` ements. Figure C-1 in the Ap-
pendix depicts a sample process for identify-
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ing 303(d) waters. Other data sources are
listed as an appcndix of the E'inal CLidance
for I lementa "on of Re Lire cn sLlnder
sc&tipn n af the Qg W tx Act
A=ndcd. March 1988. The Toydc Cbemi-
cal Release Inventory (IM) develo
under Title III, Superfund and Reaut.horLza-
tion Act (SARA) is an important vaforma-
tion source as well as any relevant State-run
database.

--------or
--rty
--a ---- Se----t- .

Pri

"*,̀^$ Edrzw=* Tbr, Ka L jjaxanniar Sag=
CmLuA (OWRS, Juiy 19".

Scl Psi^n X Nanncainr Snexr °ws- yoy
Betteiw Amud, (OW and OPPE, August
1989, EPA 50612-89M).

'Tiae L.alce and Rcscxwrrir Rcstorat.,nn and Cr Wd-
F'xrst Edition (OWRS, EPA 44®/5-

)•
Section 303(d) requires States to identify

those water quality-limited waters nee °
DLs. States should regularly update

their lists of waters (or the databases which
store the information to produce the lists) as
assessments are made and report these lists
to EPA once every two years. States should
include, in their biennial 303(d) lists, infor-
mation on which waterbodies have been
added or deleted from the list and which
waterbodies Were assessed since the last re-
po ' period. (See page 27 for huther de-
tails on submission of lists to EPA.)

Step Tw®: Prrio ° Ranking and
T ting

Once waters needing additional controls
have been identified, a State prioritizes its
list of waters using established ranlcing pro-
cesses that should consider all water pollu-
tion control activities within the State.
Priority r ' g has tradxtio y been a pro-
cess defined by the State and may vary ut
complexity and design. A prriority ranking
should enable the State to make efficient use
of its available resources and meet the objec-
tives of the Q.ean Water Act.

The C;lean Water Act states that the pri-
ority r ' g for such waters must take into
account the severity of the poDution and the
uses to be made of such waters. Several
documents (see box) are available from EPA
to assist States in priority settzng.

'*..s r_ a__r. a-nd R=rvair estoraabn and Ga!id-
ua1, Second Edition (OWRS, EPA

440/a- ).

Statr. Clun Watcr Strateaeea! . MGcti
i1CHM fcn° tc FH•m (OW, DccGmber 1ggs).

Accor ° to EPA's State C1ean Water
Strategy document: "Where all water quality
problems cannot be addressed immediately,
EPA and the States witl, using multi year
approaches, set priorities and direct efforts
and resources to znaximize environmental
benefits by de " with the most serious
water quality problems and the most valu-
able and threatened resources first."

Targe " high priority waters for TMDL
development should reflect an evaluation of
the relative value and benefit of water es
within the State and take into consideration
the follo °

• Risk to human health and aquatic
life.

• Degree of public interest and sup-
port.

w Recreational, econontic, and aes-
thetic importance of a particular
waterbody-

o Vulnerability or fragility of a particu-
lar waterbody as an aquatic habitat.

13
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• Immediate pr tic necAs such
as wasteload allocations needed for
permits that are co ° up for revi-
sions or for new or expanding dis-
charges, or load allocations for
needed BMPs.

Advantnw to Lo range

• EXICOUNBU iWegmtkm wwth the permitting
iyc1e, tk rvater " stanciarcix rtmoax,
and water quatity

• Waters and pollution problems iden-
tified during the development of the
section 304(1) "long list."

• Court orders and decisions relating
to water quality-

9 National poGcies and priorities such
as those identified in A's Annual
Operating Guidance.

States are r ' ed to submit their prior-
ity rankinp to EPA for review. EPA expects
all waters nee ° Ls to be ranked,
with "hi.gh" priority waters -- targeted for
TMDL development wi ' two years fol-
lowing the lis ° process - identfied. (See
page 29 for hutber de ° on submission of
priorities to EPA.)

In order to effectively develop and im-
plement TMDlz for all waters identified,
States should establish multi-year schedules
that take into consideration the inxtn.ediate
TMDL development for targeted water -
ies and the long-range pl ° for address-
ing all water quality-limited waters still
re `" g TMDLs. While it would be ex-
pected that these schedules would change
when a State's priorities change in response
to "hot spots° or critical situations at any
given time, a long-range schedule provides
several advantages to a State (see box).

Step : TMDL Developnwnt

For a water quality-limited water that
stiU requires aTMDL, a State must establash
a TMDL that quantifies pollutant sources
and allocates allowable loads to the contrib-

14

• Atlows for long-term asonit " wh®ch may
be nezdcd to assess cmtrol acxioa

• Sets consisteacy an dewAWwg TMDU

• Estabhshes a ' for waterbam
q

• Supports a geographic approach for TMDL
devtkpww foc uwgeted waterbodie&

uting point and nonpoint sources so that the
water quality standards are attained for that
waterbody . The development of TMDls
should be accomplished by set ' priorities,
considering the geographic area impacted by
the pollution problem, and, in some cases,
using a phased approach to establishing con-
trol measures based on the TMDL

The TMDL is developed using one or a
combination of three technical approaches
to protect receivmg` water quality: the chem-
ical specific approach, the whole effluent
toxicity approach, and the biocrite-
ria/bi ssment approach. The chemical
specific approach is one where loadings are
evaluated in terms of the impact on physical-
chemical water quality conditions (e.g., dis-
solved oxygen or toidcant concentrations).
While an integrated approach that considers
all three techniques is preferred for the pro-
tection of aquatic life, the chemical specific
approach is usually the one used to address
loads that affect those water quality stan-
dards which protect human health.

Many water pollution concerns are area-
wide phenomena that are caused by multiple
dischargers, multiple pollutants (with poten-
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tial synergistic and additive effets)g or non-
point sources. Atmospheric deposition and
ground water discharge may also result m
sipificant pollutant loadings- to surfa- ce wak
ters. As a result, EPA recommends that
States develop TIMf^ ^^ a ^^^gVhical
basis (e.g., by watershed) in order to ^^-
Ciently -^d effecthrely= mamge thle quasty wf
siirface waters.

The TMDL process is a rational method
for weighinst̂ the ^mpet^^ pc^ll^atlr^ra con-
cerns ^^d d^eloping an integrated pollution
reduction strategy for point and nonpoint
sources. The TMDL process al.ows States to
take a taolastl^ view of their water quality
problems from the perspective of instream
condation.s" Although States may define a
water'body to correspond with their current
programs, it is expected that States will con-
sider ti^e extent of pollu ilon problems a- xd
sources when de ° g the geographic area
Lur de'1ie1ophing TMDIs. lu- general,, t ie get3°°
graphical approach for TMDL development
supports sound en-viron.-cental annagex^e.-t
and efficient use of la.ciited water quality
pro resouarces° in- cases where 1e 01s
are developed on watershed levels, States
should consider m _ g permitting cycles
so that all p^rr^ts b^. a given watershed exm
pire at the same time.

For traditional water pollution prob-
lems, sucb as dissolved oxygen depletion and
nutrient enrichment, there are weIl validated
models that can predict effects with known
levels ofc^ncertainty° " is not txue for such
non-traditional pollution problems as urban
stornnvater runoff and pollutants that in-
volve sediment and b^^ ulailve path-
ways. Predictive modeling for these
problems th^elre€dre uses CO-servatg^e as-
sumptions, but in many cases the degree of
^ertal^ty cannot be well q^.^t^ed s^ntii

more data becomes avadable to develop sen-
sitivity analyses and model comparisons.
For TUDLs involving these non-traditional
problems, the margins of safety shauld be
increased and additional monitoring re-
quired tO verify a-lainment of water quality
standards and provide data needed to recal-
culla-te the TNM1, ^ ne marye

EPA regulations provide that load allo-
cations for nonpoint sources and/or natural
background "are best estimates of the load-
ing which may range from reasonably gm-
rate estimates to gross allotments... A
phased approach to developing TMDLs may
be appropriate where estimates are based on
Hmited information- The phased approach
is aTMDL that includes monitoring require-
ments and a schedWe for re-assessing TM-DL
allocations to ensure at ' cnt of water
qu aluity standards. Uncertainties tl;at cannot
be quantified may also exist for certain polm
lutants dlschsrged prlmariay by polnt
sources. In such situations a large margin of
safety .--d f^^o-x-up mordto^^tgis appropri-
ate.

Where nonpoint source controls are in-
volved, the phased approach is also neces-
sary. Under the CWA, the only federaBy
enforceable controls are those for point
sources through the NPDES permitting pro-
cess. In order to al[.omte loads among both
nonpoint and point sources, there must be
reasonable assurances that nonpoint source
reduction wW in fact be achieved. Where
there are not reasonable assurances, under
the CWA, the ^nfire load reduction must be
asslped to point sources. With the phased
approach, the 'L MDL includes a descn'ptlon
of the implementation ffiechanisn-a,s and the
sChedtllle for the aplement^ae'°aC$I^ of nsea^

pcaxrat source control measures.

3 40 CFR 1MIW"

IS
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By p " the phased approach where
applicable, a State can move forward to im-
plement water quaHty-based control mea-
sures and adopt an explicit schedule for
ixnplementation and ent. States can
also use the phased approach to address a
greater munber of waterbodies znclu °
threatened waters or watersheds which
would othe ° not be managed. Specific
requirements rela ° to the phased ap-
proach are discussed in Chapter 3.

Step Fotxr: I me ° nof Ca l
Actions

Once a TMDL or a phased L has
been established for a waterbody (or water-
shed) and the appropriate source loads de-
veloped, lementation of control actions
should procee(L "Ibe State or EPA is respon-
sible for implementation, the first step being
to update the water quality management
plan. Next, point and nonpoint source con-
trols should be implemented to meet
wasteload allocations and load allocations,
respectively. Various polludon allocation
schemes (i.e., dete ° tion of allowable
pollutzon among different pollution sources
in the same water )cax be employed by
States to op '' alternative point and non-
point source management strategies.

The NPDES permitting process is used
to limit effluent from point sources. Chapter
3 provides a more complete description of
the NPDES process and how it fits into the
water quality-based approach to permitfing.
Construction decisions regarding publicly
owned treatment works ( s) and ad-
vanced treatment facilities must also be
based on the most stringent of technology-
based or water quality-based limitations.
These decisions should be coordinated so
that the facility plan for the discharge is con-
sistent with the limitations in the permit.

In the case of nonpoint sources, both
State and local laws may authorize the im-

plementation of nonpoint source controls
such as the installation of Best Management
Practices (B ). Section 319 State man-
agement program can be a useful tool to
implement no int source control mea-
sures and ensure unproved water quahty.
Many B however, may be implemented
evcn where regulatoryprogram do not exist.
In such eLsm a State needs to document the
coordmation whnch may be necessary among
State and local agencies, landowners, opera-
tors, and managers and then evaluate BMP
implementation, ° te ce, and overall
eff ` eness to ensure that load allocations
are achieved. Cbapter 3" sses some of
the technical issues associated with im-
plementation of nonpoint source control
measures.

S Five: Asmoment of Water
Q ' dCa l
Actions

. T"hroughout the previous four steps,
axon.ito ° is a crucial element of water
quality-based decision makLug. In this step,
monitonng° provides data for an indepen-
dent evaluation of whether the TMDL and
control actions that are based on the TMDL
protect or improve the environment and are
sufficient to meet changing waterbody pro-
tection requirements such as revised water
quality standards or cbanging pollution
sources (e.g., urb ' tion).

Monito ° progams often begin with
baseline monitoring. Such monitoring
should not be regarded as a prerequisite to
i.mplemen °control measures for a water-
body. If monito ' not yet begun, con-
trol measures and monitoring should be
implemented simultaneously to assure that
pollution abatement activities are not de-
layed.

In the case of point sources, assessments
are facilitated in that dischargers are re-
quired to provide reports on compliance

16

207
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stances, dischargers may also be required in
th,epw-rmit €^ ^?pa^ ^f'^ea ^e^`'^ ^^
on tbe receiving water. A monitoring re-
quirement can be put into the permiit as a
special condition as long as the information
is collected for p es of writinjR a permit
limit, States are alio encouraged to -u,se 'm-
novative monitoring programs (e.g., cooper-
ative ^,^ itr^^°1n,^°' and volunteer
m+^nito ` ) to provide for adequate point
and nonpoint source monitoring coverage.

S 4 tates sho ^.$d ^^^ en-c%^°;d t-hat effeactiB°e

monitoring programs are in place fcar evalu-
atBn,g nonpnlnt source control measures.
EPA reco " s monitoring as a high priority
activitv in a State's nonpoint source manaize4
ffient program.6 To facilitate the im-
plementation and evaluation of NPS
contryV States shoiild consult current guid-
ance.

4 iJSEPA., 1984° Planuma and Managina Coot^^ Mouat Proicc,s° OWBOWRS. EPA
440/ 18° 1^ on,17.C.

5 USEPA. 1990. Volunteer Water Mooit ° A Guide for State Managers. OW, EPA 44084-90-®1o.
'ti^ on, D.C.

6 55 FR 35262, AqpW 28,1990.
7 LI-^ERA. Febrgtrya 190-. Dr^?'^ lim--^^t Soil-ro: Mo49tori^ and Evaluation Guide. ^WNn ''^rana'^.

W on, D.C.
8 USEPA. September 19e .Na3ugoint Source Monitoring and Reporting Requirements for Watershed

Implementation Grants° OW^ Branch. Washington, D.C.
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^ IW^^R'ja ffi DE^".^OP' ENTAND iMPLEME .rATION
OF THE TUDL

Development of f the L

°lle TMDL process is an important elcw
a^eat a.af th^ a^rcate° qsiralitj^Ab^d ®x}^riuia.eA°a,° ^t

llnks the development and implementation
asf a,a.aai al a"°^'i:ss ts^ tu+^ att,ainMsat e:af Water

qtzalaty standards. This chapter expands the
da^^sl^^ l^^ ^^^d ;^ ^aptea S. on 110W
to develop TMD]Ls and implement controls
^wm ^^^c r 6m q" ^wb.aqra ^.°....,we4°c^ a; rat e ^m®,uma^io.^^s^ ci^^yss^ a^ sa^aa e^, ^^^^
D and E provide supporting information on
soBe.e $aiapoi-t^xt technif-MI cisnsadejuraia^"iias
and EPA supported models for TMDL dea
veloprae^,t°

7he 7-MDL Objrcz^e

As stated in 40 CrrR 131.22, "[water qual-
ity] standards serve the dual p es of es-
tablishing the water qtiality ioals for a
specific waterbody and serve as the regula-
tory basis frsr the establis`rment of water-
quality-based treatment controls and
strategies beyond the technology-based lev-
els of treatment required by section 301(b)
and 306 of the Am" Standards aLso contain
anddegradat.ian provisions to prevent the
degradation of existing water quality.

I ae objective of a x L is to allocaic
Aowable loads among different pollutant
sources so that the appropriate ^ntm1 ac-
tions can be taken and water quality stan-
dards achtevefl. i ne rMv-L prov^id^s an
estimate of pollutant loadings from all
sources and predicts the resulting pollutant
concentrations. '1"he TMDL deterniines the
allowable loads and provides the basis for

establis ° or modi ° controls on pollua
tant ^netirrs^^wweaws anv¢sas.^eea<

^ ad^.a^°s,^^, ^^+r^

'x dA+'ya' t6ryB̀t^ p"T`ave21a.4A&at i^s'gssA tv a aamt^a ^^'r ys

derived from point, nonpoint, and backa
a ^^ Cv^ s"m^uaw°"a^ss° z^ull°! d!' ts^t l^^d^

transported into waterbodies by direct dis4
aa^^a^^ ^v^ilai^ Aa se°rv^ grvaaa`.̂a iwa-term 01 3t°

mtaspheric deposition. The TUDL concept
^^ss siiaCesaeatialY ^cn applied t+^ d^^+^iisp

wasteload allocations for point source dis-
charges in lvwe uvw wt"a a,oass where rai'isa

point sources are not a concern. '1^DLs can
and should be ised, however, to caol-i-w-'der the
effect of all activities or processes that cause
or contuibtite to the water quality-ilg-nited
conditions of a waterbody. Activities may
reiate to t aeg^^,l changes, flow changes, .sed-
^entation, and other impacts on the aquatic
ertvir og►^^ent° Control measures to in-jple-
ment TMDI-% therefoT^, are not llraited to
1^^^ authorities but should also be based
on State and local authorities and actions to
reduce iionpoant source paliutgon;

.-ALn example of how to apply such a
TMDL be in the control of excess
sediment which causes loss of a beneficial
use of a waterb . If standardsg established
to protect against the loss of a beneficial use
(e°g,, fish spawning), are not met and, if the
process causing the problem tl°e°R excess sedm
imetitationj can be quantified, then it may be
appropriate to use the 'rMD& process to
assess the adverse impacts and potentially
set controls on the problem activity. in this

19
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example, the activity might be urban devel-
opment for -vhlch- effective oontrotc can be
implernented to reduce se " ent loa ' to
the g.?ripacted water?,uac^y.

The TMDL process distri'butes portions
of the waterbody's assimilative capacity to
various pollution sourcxs -- mcludmg° natural
background sources and a margm of safety -
so that the waterbody achieves its water qual

-ity standards.The analyst mayuse predictive
mode ° procedures to evaluate alternadve
pollutfon allocation schemes in the same
waterbody. By opfimizing alternative point
and nonpoint source control strategies, the
cost effectiveness and pollution reduction
benefits of allocation tradeoffs may be eval-
uated (see Appendix D). `Tlae approach nor-
mally used to develop a TMDL for a
particular waterbody or watershed consists
of five activiti.es (see box).

TMDL Davdosoment Activities

'ty-based lumts than those contained in
a,p_*evlons °Lt..!edper...-l.t. in a IimiLed :l!?...rn-
ber of cases, however, it is oanc.eivable that
less strtin^teret water nviimatc®___ z__.__
could result. In these cases, permit limits
must conform to the antibacksli. ' provic-
ionscon " ed in section402(o) of the CWA.

Se ° n of Ap ch

Figure 2 illustrates the critical decisions
and the Propriate steps in the TMDL pro-
cess for developing load allocations and in7-
plemen " and evaluating control actions.
In some cases, as illustrated by the left side
of the diagram, TMDL development can be
str ° t-forward and relatively simple. In
otlter cases, as depicted by the right side of
the diagram' a phased approach may be
more appropxiate. Regardless of which path
is followed, the allocation of loads and estab-

ent of control actions should ensure
that all water quality-limited waters will
meet their standards.

• Seketion of the wAutaut to consider.

• Eumnabm of the waterbody 've ca-
padty.

• Esdmatkm of tk pouutian from au souroes
to the wat

• Prt&cim anabsis of pollution gn the water-
body and (id _ of total allowable
pol[ " laad.

• ARmation (with a margin of safety) of the
Wlow" pollntio,t among the Merew pol-
luaon sources in a ummer tiaat water g
st ds are achicwed.

In developing a TMDL it is important to
keep in min° cons ts on the WLA
portion that are imposed by antibacksliding
regulatory provisions. `T`ne WLA will nor-

y result in new or more stringent water

20

Once a waterbody is selected for action,
an yst must deci®e If tlre available data
and information about the sources, fate, and
transport of the pouutant to be controiied is
adequate. The level of effort and scientific
knowiedge needed to acquire adequate data
and perform meanitigM predictive analyses
is often a function of the poliutant source,
pollutant characteristics, and the geographi-
cal scale of the poilution problem. As de-
scn`bed in Chapter 2, modeling the fate and
trrsport of conyentional pollutants (e.g,
biochemical oxygen demand) and point
soura.e wntr"xbut,euns is beiter developed
than mode ° for non-traditional polluaon
problexns. p'or cer tain non-trad:uonal prob-
lems, if there are not adequate data and
predictive tools to characterize and analyze
the pollutlon problem with a known level of
uiicertaina •s a ••l&"'am" ••au ayk "oa••®.sa••1, ,..«..au^ey^'1 N . •••,ra a^'°rc, nec=
essary-

The phased approach is required when
the TMDL involves both point and nonpo1nt
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sources and the point source WIA is based
on a LA for which nonpoint source controls
need to be implemented. There must be
assurances that nonpoint source control
measures will achieve expected load reduc-
tions in order to allocate a wasteload to a
point source with a TMDL that also allocates
expected nonpoint source load reductions.
In this case, a p d approach is required
because the TMDL that is developed has
additional requirements that provide these
assurances.

Despite the additional r ° ements of
the phased approach, States may actually
prefer it because the additional data col-
lected can be used to verify expected load
reductions, evaluate effectiveness of control
measures, and ul ' tely determine whether
a TUDL needs to be revised.

The Phased Approach

si ° tive capacities and pollution alloca-
tions.

In addition to the allocations for point
and nonpoint sources, a TMDL under the
phased approach will establish the schedule
or timetable for the anstallation and evalua-
tion of point and nonpoint source control
measures, data coliection, the assessment for
water quality standards at " ent, and, "
needed, additional predictive modeling.
The scheduling with this approach should be
developed to coordinate atl the various ac-
tivities (perrnit ° monitoring, modeling,
etc.) and involve all appropriate local au-
thorities and State and Federal agencies.
The schedule for the installation and im-
plementation of control mc es and their
subsequent evaluations will include descrip-
tions of the types of controls, the expected
pollutant reductions, and the time frame
within which water quality standards will be
met and controls re-evaluated.

Under the phased approach, the TMDL
has LAs and WLAs calculated with mar '
of safety to meet water quality standards.
The allocations are based on esfimtes which
use available data and informati®n, but mon-
itoring for collection of new data is required.
The phased approach provides for further
pollution reduction without waiting for new
data collection and analysis. The margin of
safety developed for the TMDL under the
phased approach should reflect the ade-
quacy of data and the degree of unce " ty
about the relationship between load alloca-
tions and receiving water quality.

The TMDI, under the phased approach,
includes (1) WLAs that confirm exis ` lim-
its or would lead to new limits for point
sources and (2) LAs that confirm existing
controls or include implementing new con-
trols for nonpoint sources. This TMDL re-
quires additional data to be collected to
determine if'the load reductions required by
the TMDL lead to a' ent of water qual-
ity standards. Data collection may also be
required to more accurately dete ' e as-
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Where no monitoring program exists, or
where additional assessments are needed, it
is n ry for States to design and imple-
ment a mnito ° plan. The objectives of
the monitoring program should include as-
sessment of water quality standards attain-
ment, verification of pollution source
allocations, calibration or modification of se-
lected models, calculation of dilutions and
pollutant mass balances, and evaluation of
point and nonpoint source control effective-
ness. In their monitoring programs, States
should include a description of data collec-
tion methodologies and quality assur-
ance/quality control procedures, a review of
current discharger monitoring reports, and
be integrated with volunteer and coopera-
tive monito ° prog.rams where possible. If
properly designed and implemented, the
monitoring program will result in a sufficient
data base for assessment of water quality
standard att ° ent and additional predic-
tive modeling if necessary.
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.r4ppraval of TMDLs by EPA

TMDI.s developed for all water quality-
limited waters are subn7itted to EPA for re-
view and approval. States are encouraged to
coor ' te with EPA prior to formal submis-
sion of their TMDLs. Ghapter 4 explains
EPA and State responsibilities for the review
and approval process.

ents or bioaccumulative pollutants could be
expressed as the required average effluent
quality because the total loa ' of these
pollutants is of concern. On the other hand,
an allocation for toxic pollutants should be
expressed as a shorter-term requirement be-
cause the concentration of these pollutants
is typi y of more concern than the total
loading.

Impleme ' n of the TMDL

After iden °' g the necessary pollutant
load reductions through the development of
TMDLs and after approval by EPA, State
water quality management plans should be
updated and control measures im-
plemented. Tlzis section provides a brief re-
view of point and nonpoint source control
implementation. Additional guidance is
available and is referenced throughout the
rema.inder of this chapter.

NPDES Process for Fobex Sources

Both technology-based and water qual-
ity-based controls are implemented through
the National Pollutant ` arge Elimina

-tion System(NPDES) permitfing process.
Permit lim%ts based on TMDI-s are called
water quaiity-b ' °ts.

Wasteload allocations establish the level
of effluent quality necessary to protect water
quality in the receiving water and ensure
at ` ent of water quality standards. Once
allowable loadings have been developed
through WLAs for specific pollution
sources, limits are incorporated into NPDES
permits. It is important to consider how the
WLA addresses variability in effluent qual-
ity. On the one hand, allocations for nutri-

As a result of the 1987 Amendments to
the Act, Individual Control Strategies (ICSs)
were established under section 304(1)(1) for
certain point source ' arges of priority
toxic pollutants. ICSs consist of NPDES per-
mit limits and schedules for achieving such
lixaits, along with documentation showing
that the control measures selected are ap-
propriate and adequate (i.e., fact sheets in-
cluding information on how water
quality-based limits were developed, such as
total maxiinum daily loads and wasteload
allocations). Point sources with approved
ICSs are to be in compliance with those ICSs
as soon as possible or in no case later than
three years from the estab ' ent of the
ICS (typically by 1992 or 1993).

'T°he Clean Water Act (and correspond-
ing State statutes) authorizes imposition of
monitoring and data collection require-
ments on the owner or operator of a point
source discharge. Requirements may in-
clude ambient and biological assessments,
toxicity reduction evaluations, in-plant mon-
itoriniL etc Needed data collection may be
initiated through a direct request under Sec-
tion 308 if there is a reasonable need for the
information for EPA to cany out the objec-
tives of the Clean Water Act. The request
must also meet the Paperwork Reduction
Act requirements. Information may also be

9 The reader is mferred to the Pernait Writer's Guide to Water QwWty-bawJ Permitting for Toxic
PoIIutants (July, 1987) and the Technkal Support Document for Water Quality-based Tcudcs Control
(1985) for additiorW information on d°" actual permit liavts.
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Examples of Best Management Practices

AGRI °fiU
Animal waste ement
Conservation t.ill age
C"An
Contour strip cropping
Cover crops
Crop rotation
Fe ' ° r management
Inte ted pest man ement
Livestock exdusion
Ranste and pasture management
Sod-based rotations
Tenum

SILVICULTURE
Ground cover " te cx
Limiting disturbed areas
Log removal techniques
Pesticide/herbicide ement
Proper han ° of haul roads
Removal of debris
Riparian zone managemerit
Road and skid trial management

MUNING
Block-mt or haul-baek
Underdrains
Water diversion

GON U ON
Distuxbed area limits
Nonve$etative soil stabilization
Runoff detention/retention
Surface roughe °

URBAN
Flood storage
Porous pavements
Runoff detention/retention
Street cIe ° g

'TICATEfxORY
Buffer strips
DetentioW' ° entation basins
Devices to encourage infiltration
Grassed waterway °
Tnterccptionldivers►on
Material ground cover
Sediment traps
Str "de management zones
Vegetative stabilization/mul °

c.oilected through perinit repo ` r ° e-
ments, or an a °° trative order. These
authorities cao, be used to collect data from
point sources when developing or assessing
the effectiveness of a TMDL

Permit requirements for data collection
should be established when longer term data
(e.g., for several seasons) are needed. The
permit should include a statement that the
permit can be modified or revoked and reis-
sued if the data indicate an exceedance of
State water quality standards.

State or Local Ptacessfor Nonpoint Sourra

In addition to permits for point sources,
nonpoint source controls may be established
by implementing Best Management Prac-
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tir„es (BMPs) so that surface water quality
objectives are met. These controls should be
based on LAs developed using the TMDL
process. Whcn establishing permits for
point sources in the watershed, the record
should show that in the mse of any credit for
future nonpoint source reductions, ( 1) there
is reasonable assurance that nonpoint source
controls will be implemented and main-
tained or (2) that nonpoint source reductions
are demonstrated through an effective mon-
ito ' prograuL Assurances may include
the appiication or u°' tion of local ordi-
nances, grant conditior other enforce-
ment authorities. For example, it may be
appropriate to provide that a permit may be
reopened for a WLA which requires more
stringent limits because at ° ent of non-
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point source load aIlocation was not demon-
strated.

In order to fully address waterbodies that
are impaired or threatened by nonpoint
source pollution, States should implement
their nonpoint source management pro-
grams and ensure adoption of control mea-
sures (best management practices) by all
contributors of nonpoint source pollution in
those watersheds. Example B s are listed
on the following page. State nonpoint
source management programs may include,
as appropriate, nonregulatory or regulatory
programs for enforcement, technical assis-
tance, fmancial assistance, education, train-
ing, technology transfer, and demonstration
projects.

It is difficult to ensure, a priori, that im-
plementing nonpoint source controls wxlt
achieve expected load reductions. Nonpoint
source control measures may fail to achieve
projected pollution or chemical load reduc-
tions due to inadequate selection of BMPs,
inadequate design or implementation, or
lack of fiill participation by all coWbuting
sources of nonpoint pollution. States
should describe nonpoint source load reduc-
tions and establish a procedure for reviewing
and revising B s in TMDL documenta-
tion. The key objectave for documenting
load reduction goals and review procedures
is to establish a rational procedure for site-
specific evaluation of waterbodies with sig-
nificant nonpoint source pollution loads.
States should consult additional nonpoint
source guidance for assistance in developing

appropriate Wonitoring and evaluation ap-
proaches.ll

Assessment of the L

Once control measures have been im-
plemented, the impaired waters should be
assessed to dete ` e if water quality stan-
dards have been attained or are no longer
threatened. The monitoring program used
to gather the data for this assessment should
be designed based on the specific pollution
problems or sources. For example, past ex-
perience has shown that several years of data
are necessary from agricultural nonpoint
source watershed projects to detect trends
(i.e., improvements) in water quality. As a
result, long term monitoring efforts must be
consistent over time in order to develop a
data base adequate for analysis of control
actions.

As shown in Figure 2, a TMDL that allo-
cates loads and wasteloads to meet water
quality standards must be established. If the
waterbody does achieve the applicable State
water quality standards, the water y my
be removed from the 303(d) list of waters
still needing TMDLs. If the water quality
standards are not met, the TMDL and allo-
cations of load and wasteloads must be mod-
ified. This modification should be based on
the additional data and information gath-
ered as required by the phased approach for
developing a TUDL, where appropriate, as
part of routine monitoring activities, and
when assessing the waterbody for water
quality standards att ° ent.

10 USEPA. July,1987. Setting Yriorities: The Kty to Nonpoint Source ControL OW/OWRS, E.PA
W ° oq, D.C.

11 USE.PA. F ,1 Nonpoint Source Monitoring and Evaluation Guide. OW/NPS Branch,
W on, D.C.

12 USEPA. September 19,1989. Nonpoint Source Monitoring and Reporting Requirements for Watershed
Implementation Grants. tJW/NPS Branch, Washington, D.C.
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CHAPTER 4-EPA AIVD STATE RESPONSIBILITIES

Effective implementation of water qual-
ity-based controls requires an integrated and
cooperative partnership between EPA and
the States. `lbe main r nsf bility for water
quality management resides with the States
in the implementation of water quality stan-
dards, the administration of the NPDES pro-
gram (where the State has received EPA
approval to do so), and the management of
nonpoint sources of pollution. When the
authority to implement nonpoint source
control measures- is at the local level, inter-
agency and intergovernmental coor ° tion
is especially important. The State should
take the lead in facilitat.ang and encoura °
the cooperation of local authorities. EPA is
responsible for ensuring that the Clean
Water Act requirements are met through the
enactment and enforcement of regulations,
issuing program guidance, and provi °
technical assistance. The partnership devel-
oped between States and EPA should be
tailored to meet individual State needs while
also mee ° the requirements of the Clean
Water Act. This chapter descnbes specific
State and EPA r nsibilities in the part-
nership.

EPA/S e nts

EPA and the State should agree on the
process to develop TMDLs and this process
should be consistent with EPA technical
guidance documents unless deviation from
the guidancx is technically justified. An
agreement sbould be written which de-
scribes technical and administrative proce-
dures (i.e., how background data are applied,
how and which models are to be used, how
TMDls are developed, how loads should be

allocated, etc.). (See Appendix F for a gen-
eral EPA/State Agreement outline.) This
agxeeme.nt reduces the a °' trative bur-
den of the EPA review and approval process
(see "TIML Review and Approval," p. 30).

Stak ResporR,sibilfties

IderaIft"ation of Water Quality- ° ed Wa-
ters Sall Requirr'ng TM.I)Ls

According to sectxon.303(d) of the Clean
Water Act and EPA water quality pl
and management regulations, States are re-
quired to identify waters that do not meet or
are not expected to meet water quality stan-
dards even after technology-based or other
required controls are in place. The
waterbodies are considered water quality-
limited and require TMDLs.

When a State reports its list of 303(d)
waters, it is important that this list contaan
only those water quality-limited waters that
still require TMDLs. Some water quality-
limited waters may already have had suffi-
cient controls established for them and
currently meet water quality standards.
These should not be on the list. In addition,
the EPA regulations (40 CFR 130.7(b)) rec-
ognize the applicability of other appropriate
pollution control requirements that can pro-
vide a more stringent level of control than
technology-based effluent Iimitations.

When not lis " a water quality=linuted
water a State must show that the controls
specified by 40 CFR 130.7(b) (see p.11) are
enforceable, specific to the pollution prob-
lems, and stringent enough to meet water
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quality standards. If the controls are not yet
implemented, a State must provide a sched-
ule for timely ° lexnentad.on.

develop their own user-def°ined codes by
` additional codes under each stan-

cause.

The waters identified should be reported
ualitrr ^c+cr^c,^,c..t,r,a FM in the 3(Klhl rsaatwr m
^'®°-r wt

ment reports due April l every even year. If
a State prefers, the 303(d) list of waters can
be submitted separately at the same time.
While iniflaUy it may be convenient to build
u n the o ' r described in

apter ^rg edflist should be updated
to reflect the tatest monito " and assess-
ment data avaflable.

To facilitate the repo ' of 303(d) wa-
trrcr the ci.Lr i"ent seetion ^(E ►) Wgerbody
System (WBS), a tool used for repo `
305(b) information, con " fields already
desi ted for this identification. The WBS
rovides a geograpbi adly based ework

^or ente ' documenting," and reportmg` in-
formatxon on the quality of individual

L -e L A ^./C.^..-..i Y.-_- L
watexcaoct

i
cs as tuc;y are uccxnca eacn

State. The pfimary ftinction of the WBS is to
rirwsvwar'et svotrr ranvwln'tar aacmeccn7ww+8c ^nwA t{r®
^awurwaa.ua wa^ava vawaa «w:r.xa.o.^ora®asa.w sa.v v

water quality status ot^water °es, includ-
a`^g ^'auaft and snur^ of use n.- ent
As a convenience to the States, the WBS has
been modified and will continue to be up-
dated to include data fields on whether
TMDLs are still needed or are in place. The
WBS will also provide information to EPA
to assist in tracinf the development of
^i.s and overau pro irnplernenta-
tion.

Iden catian of Ca and Sources of
Pollution - When identi,' g the 303(d) wa-
ters, the causes of the impairment also
should be identified for each se ent listed.
The Waterbody System has two separate
fields that provide further information on a
particular water segment: "nona ent
causes" and "nona " ent sources." The
"--'---.__"C__0a1 t^.9.'._....t_ •
Cause ue,a 4aonsists oi Q^ ,.1.ti6 AJi t^insll[uents

or conditions that are causing nona ent
of water y•° i-; sta:.dards by a w"ter`b^.
The Waterbody System's Users Guide (third
edition; version 2_tl) contains ." ê3_ standa_rd
causes (see Appendix G) and includes such
parameters or categories as pesticides, met-
als, ammonia, and pathogens. States may
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S" ° ly, a field exists in the Waterbody
CJVe,trm fnr Ar#entifye;n the cnryrr»rM of tha t,r„al-

lutants or conditions that are listed under
causes for the nona ° ent of uses in the
wate . Twelve general source catego-
ries are identified (see Appendix G) and
include such things as industrial point
sources, mwai.ci point sources, combined
sewer overuow, agncuiture, and silvicuiture.
The User's Guide also identifies 45 sub-

' 1LCr®_saLc_a.. ,.iB----cv^ti^rtm--ias^;^s......ois•es. rsA ga°u the , ueay u
their own subcategories to describe causes of
^. irment of ea h water s.emnent iden•.i-
fied with this ssystexn. States svould consult
with the Guidelines for the Prenaration of
the 305(b) Report (to be xssud every odd
numbered year) and the Waterbody System
User's Guide for guidance in developing and
formauing their informtion,

Documentation and tionale for I.ist-
wws _ d.lnvens exa6trm tl+uw laet nF "ktlZCri1 aarstar C
+w_O - er'aav.ax^ m,lu suawa xadP va .^6V3^WAf ®vwe.wrdtl

subnntted to EPA, adequate documentation
to suvort the listing of waters should be
subnutted. States e a number of readily
available sources of data and information to
use when comp' . their lists (see pages 12
and 13). Tbese sources, listed in Appendix
C„ should be used- by States to develop their
lists of ^(d) waters. However, additional
information may be required under certain
circumstances.

Documentation for listing should also
provide a description of the methodologies
used to develop the list, a description of the
data and inforr.n.ation used to identify water
quality-limited waters, and a rationale for
any decision to not use any one of the cate-
gories listed in Appendix C. it is not ex-

cted that each and every waterbody listed
a State bc accox-npax,ued ®y the det;ailed

documentation as described.

Adequate public participation should be
a part of the lM process to make sure all
water uality- °°tcd waters are identified.
This 1 support the State in defending its
list of such waters should the need to do so
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°, since, in its oversight responsibilities,
EPA reserves the right to ask for additional
information regarding the State's decision to
not list particular water °cs.

Idennfication and Scheduling of Targeted
Waterbodies

Targeted waterbodies scheduled for
TMDL development over the next two years
are to be identified and reported along with
the 303(d) list of waters that are submitted
during the 305(b) reporting pr . These
high priority TMDLs are to be based on
State develo d priorities that consider the
severity of e impact and the uses of the
water along with the other considerations
described in Chapter 2. State submissions
which include the identification of 303(d)
targeted waters are subject to review and
approval or disapproval by EPA. EPA will
expect the States to snclude public participa-
tion in the development of the Iist of high
priority targeted waterbodies. Targeting
waterbodies for control action should be a
key component of a State's water quality
management and pl ` programs. Wa-
ters that are identified in tate annual work
plans will be compared to the targeted
waterbodies and will be considered by EPA
during its review and approval of the annual
work plans.

TMI)i, Development

Each State develops TMDIs for its water
,°ted waters. The procedure for

r by EPA is depicted in Fig-
ure 3. tatcs should use A's techmcal
support document and WLA technical guid-
ance series (see Appendix A) when develop-
ing TMDU Alternative approaches can be

used if they are technicaDy defensible and
approved by EP.A.

For their TMDL submissions, States
should include the proposed TMDLs,
WLAs, LAs, and the su ° information
that the Region wall need to evaluate the
State's water quality analysis and determine
whether to approve or disapprove the sub-
mitted TMDU. Regions and States should
reach an agreement on the specific informa-
tion needed prior to their sub " ion. For a
TMDL developed under the phased ap-
proach, States should also submit to EPA a
description of the controls to be established,
the schedule for data collection, establish-
ment of the control measures, assessment for
water quality standards attainment, and ad-
ditional modeling if needed.

Quality assurance (QA) and uality con-
trol (QC) requirements should o be met.
Specific technical QAJQC is necessary in the
use of environmental data and models.
However, when using models, such as
wasteload allocation models which involve
"real" environmental data as well as param.iet-
ric and mathematical relationships, model
sensitivity studies can help establish the iev-
els of QA/QC required for s ° c data. For
example, the allowable range of uncertainty
in the data can be established through model
sensitivity studies. Tl7as allowable range of
uncertainty may indicate, for example, the
need for tight limits on precision for a partic-
ular pollutant parameter. ^° e^
sion is provided elsewhere.

Co ° ° g Pla " Process

Each State is required to establish and
maintain a continuing planning rocess
(CPP) as described in section 303(e3 of the

13 USEPA Septemb", Guidelimes and S cations for Preparing Qaality Asaauanae Pro,jecx Phns.
Q . W oa, D.C.

14 USEPA. Decemb Interim Gaa ` es and S ` catyons for Preparing Q° Assurance PLans.
QA 1M. W° on, D.C.

15 USEPA. May, 1984 " Gmdance for Neparation of Combmed WorW'Qua3ity Assursncx Project Plans for
Eix^ir Monitoring. OWRS QA-L W ° on, D.C.
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needing water quafity-based controls; a pr'x-
ority ° of tbese waters, the procen for

opmg' Ls, and a description of the
process to recxivepublic review of each
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16 50 FR lrn, xaauary 11,1%5 md 40 cYR. LM.

Water Qbaky M dtl Plm

The State znco rates EPA approved
and EPA estabhshed TMDLs into its Water

`ty ement Plan (WQMP). Tbe
Water Quality Management and P `
regulation provides that when EPA ap-
proves or estabhshes a TMDL unwxbon
30E(d), the TMDL is incorpo-
ratedrated into the State's WQ .

I'ubfic .N ° P ° ° n

In accordance with the Water Quality
Management re ° n and as
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described in a State's CPP, the TMDLs
should be made available for public com-
ment. States and involved local communi-
ties should participate in dete °` which
pollution sources should bear the treatment
or control burden needed to reach allowable
loa ` . By mvolving° the local co uni-
ties an decision making, EPA expects that a
higher probability of successful TMDL im-
plementation will result.

In the identification of water quality-lim-
ited waterbodies, States need to involve the
public as part of their review of all eids °
and readily available data and °utformation.
This is cially true in such cases where a
wate-rbody may be perceived as being at risk
due to new dischargers and changes in land
use. In such cases a waterbody's water qual-
ity may be "threatened" and therefore should
be given consideration for lis ' as a 303(d)
water. EPA expects States to include public
participation in its development of high pri-
ority targeted waterbodies that will proceed
with TMDL development wi ' two years
foU ° the listing process.

In the development of a TMDI, a State
should issue a public notice offe " an op-
portunity for a public he ' pertinent to
the TMDL under review. It is recom-
mended that this be done in conjunctionwith
public notices and hearings on NPDES per-
mits, construction of municipal wastewater
treatment works, water quality standards re-
visions, and Water Quality Management
Plan updates. Each notice should identify
TMD" as part of the subject matter.The
State may wish to proceed to issuance of a
final Lwithout a hearing once notice is
given and there has been little or no response
by the public.

Also, if a State determines that the water
quality-based controls may be controversial,
the State should involve the EPA Regional
office, as well as the public, early in the pro-
cess and continue to involve them through-
out the process.

Reporting

State submission of a list of waters still
needing TMDls and loads established is re-
quired by the Clean Water Act and the
Water Quality Plannin and Management
regulations (40 CFR 130.7). These lists
should complement EPA/State Agreements
and the CPP, and be incorporated into the
WQ . States should submit the 303(d)
lists either as part of or at the same time as
the biennial section 305(b) reports. As part
of this repo " requirement, States are ex-
pected to identify those waters targeted for
TMDL development in the next two years.
Targeted waterbodies are then scheduled for
TMDL development through the annual
work plan. In addition, the pollutants or
conditions causing violations of water quality
standards and the point and nonpoint
sources of the pollution causing those condi-
tions should be identified for each water-
body the 303(d) list (see page 28). States
should consult the Section 305(b) Water-
body Users Guide (August, 1989)
to appropriately categorize sources and
causes of pollutants.

Other Specifw Respon,s7b . .

Other State responsibilities are to

• Ensure that needed environmental
data are provided to EPA, including
appropriate assessment data; appro-
priate screenzng data; and all regula-
tory data including data needed for
approvals of the 303(d) lists and
TMDLs, and

w Ensure that appropriate quality as-
surance/quality control procedures
are used for all data used in State
decision maidng and for all data re-
ported to EPA., including data re-
ported by dischargers.
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EPA ResponsibiUties TMDL Rewew' and ,App7ovat'

R ° of 303(d) .

Semon 303(d) and the Water Quality
P ` and Management Regulation (40
CFR 130.7(d)) r ° es EPA to review and
approve or disaWrove States' ° of water
quaHty-limited waters and the estabUshed
pollutant 1 ."I'he lists are expected to be
submitted bie ° y and will be approved or
dLsapproved based in part on the State's doc-
umentation and rationale for developing
such lists as dexnbed under the State Re-
sponsibiUdes section of this chapter.

It after reva ° the State lf sts and doc-
uxnentatron, EPA is sa " ed that the State
has identified and appro ° tely Ilsted all
xm ° ed waters and those targeted for ac-
tion, EPA " then approve the lists and
send a letter approving the submittal to the
State. During this approval process, EPA
may request a State to provide additional
information if there is "good " to do so.
"Good cause" may include, but is not ''ted
to, more recent or accurate data; more accu-
rate water quality modeling; flaws in the
original sis that led to the water being
identified pursuant to 40 CFR 130.7; or
changes in conditions (e.g., e° ` tion of
discharges).

If the EPA ` roves (via a letter of
disaWroval to the State) a State's list of wa-
ters nee ° new or revised TMDLs and
those targeted for action, the Region (work-
ing closely with the State) then identifies
those waters where new or revised, and tar-
geted TMDLs are necessary.

17 CWw sectitm d)(1)
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Section 303(d) and the Water
Planning and Management regulation (40
CFR 130.7(d)) r ' es EPA to review all
TMDls for approval or disapproval. EPA
nay tailor its review to what is reasonable
and appropriate. For example, where a State
has clearly descrxbed its TMDL process in its
approved CPP (and EPA/State Agreement),
EPA may conduct an in-depth review of a
sample of the State's TMDLs to determine
how well the State is ' lemen ' its ap-
proved proom and ®onduct a less detailed
review of the remaining Ls. This in-
depth review of samples of the State subnus-
sions, in conjunCtion with a less detaaled
review of all other TMDls submitted to
EPA by the State, will provide a reasonable
basis for EPA approval or disapproval of

..dual TMDLs. The in-depth le re-
view may include T"MDLs supporting major
construction projects and other major con-
trol measures. For those States that do not
have an approved process, Regions are ex-
pected to conduct in-depth reviews of all
T'MDLs. T3e Region's review should also
consider how well the States are following
applicable technical guidance for establish-
ing TMDLs, WLAs, and LAs.

EPA must, at a °°muxu, determYne
whether the State's TMDLs are "established
at a level ne m to implement the appli-
cable water quality standards with seasonal
variations and a margin of safety that takes
into armunt any lack of imowledge concern-
ing the relationship betw en effluent i^mita-
tions and water quality."i^ No L will be
approved if it wvi.U result in a violation of
water quality standards.

Tf the State chooses not to develop the
needed TUDLs for appropriate pollutants
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on a timely basis or, if the TMDU are unac-
ceptable to EPA, EPA has a role under the
Act to develoR$t6e TMDLs in cooperation
with the State. This will be done by focus-
ing available EPA resources on the most
critical water quality problems.

EPA must either approve or disapprove
the State's TMDL within 30 days after sub-
mission by the State. Where a IWDL is
approved, EPA mnsmits a letter of such
approval. If EPA disapproves a State's sub-
mission and the State does not agree to cor-
rect the problems, then EPA shall, within 30
days of the disapproval date, establish such
TMDI-s as necessary to implement the water
quality standards. EPA solicits public com-
ment and after conside ° public comment
and making appropriate revisions, EPA
transmits the revised TMDL to the State for
incorporation in the State's Water Quality
Management Plan.19 EPA prefers to dis-
charge this duty through a cooperative effort
with the States.

Pr

EPA expects to measure performan ce on
the basis of environmental results and ad-
ministrative goals by means of program au-
dits. To achieve this performance
measurement, EPA will periodicall.y con-
duct audits of State water quality programs
primarily through Regional visits to the
States, review of State toxics control pro-
gran2s, and State action plan summaries of
EPA'^Surface Water Torics Control Pro-
gram. These program audits will serve to
determine where additional training or
other assistance may be needed and to deter-
mine implementation ofprogram objectives.

Teclurrcal ' ance arld Trafnxng

EPA Headquarters and Regional offices
are available to provide technical assistance
and advice to the States in developing

Is. EPA Headquarters in coordina-
tion with the EPA Center for Fjqx)sure As-
sessment Mode ° (CEAM) provides for
training and assistance on modeling. EPA
Headquarters also provides training and
technical assistance to users of the Water-
body (WBS).

G ' nce Domments and Reports

EPA Headquarters is responsible for de-
veloping associated program guidance, tech-
nical support with assistance from EPA
research laboratories, and producing the bi-
ennial National Water Quality Inventory
Report to Congress developed from the
State section 305(b) assessment reports.

EPA Headquarters Res,ponsib ° . .

EPA Headquarters is responsible for
maidng sure the CWA mandates regarding
TMDLs are carried out, providing oversight
of the Regional offices and the States, devel-
opingprograrn. policy and guidance, support-
ing the development of computer software
for calculating TMDLs, developing techni-
cal guidance documents, and providing tech-
nical training and assistance. Other
responsibilities of EPA Headquarters are
s ° d on the next page.

EPA R ° rxal Resporur"b . , .

The EPA Regional offices are responsi-
ble for assisting Headquarters in developing
policy and guidance, distributing policy and

18 See 741 F.2d 992(7th Cir.1984)
19 40 CFR 130.7(d)
20 40 CFR L22, LZ3, M, Surfaoe Water Toidca Control Program.
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guidance to the 5tatm to the
States for developing and implementing
water quality-based controls„ and provi °
technical assistance to the States. In addi-
txon, the Regional" offices are r nsi'ble for
revi ° approvingor ° r ° the
following: State's TMDL process, the
annual work programi, the list of waters

where TMDU are needed, the list of tar-
geted waters, and specific TMDLs, WLAs,
and LAs. "The EPA Regional offices are also
responsible for reporting on State im-
plementation to Headquarters. Other re-

nsrhalitles of EPA Regional offices are
st ° d below.

Other EPA Headqnantos Respongbillin

• Prepare ° =d eume tlaat appropnee tecbnical hAmmg nnd tecFwical assistance is available for
water ml data rtportin&

• Perform and cvWwe the aational water qnality effetts of CWA programs.

• ° data xyueas morc adW for national, rqpowit and State managm by upgradwg and
cr,ow-finkillg tlae systems and dtvdoping intmcti+e data retrieval and analysis mca'nts,mc for
laxc numagem ne support of the ° Reach and Yud ' Fs,dity Discharge files.

• Ensure that appropriate q " iss p:ocedtum are used in a1t nadonal dnta
and provWc cry support for nttional studws of polt requuing. special

malysm

r Prepare H umers and in counhation with the Regions, prepare rcqncscs for
Regmal and State water " and analym pr .

• Peer rev°sew majw a,ge®cy program mctsntus inwohriag water monitorang and consuk wrth ot6er am
offiax on water

Other EPA R °onal Responsibilities

• Easum that the appropruft ory mmuenng' ts performed by the States and " for
deWoping and impitmentivg water quahq-based otentrols and i nompoimt source
controLs. This mdudes data required to identify waters needingwater quAlity-Immd controls, data needed
to dcvelop cmtroLs, aad to assess the effecdvcncu of conualL

• Provide technical ce and trauung' to the States on water quahty monitonag and analysm For work
. . tames, m both the poTlutant and the bxmontonng approwlm andurmhwg
whole effluem t twicity.

• Ensurt tbat appropriate, qualky control pr es are used for all Regional arrd State
water quality data and for all data used in " xnct ° dmta tqxneA by permktom

• Perform Regional water quality assessments pfimaxiy based on State data, as needed to prepare Enriron-
mental ment Reports.

• Ensure that Reponal data systems are somppatable with and do not unnecessarily duplicate national data

34
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PE A - RELATIONSHIP TO OTHER GUIDANCE

Mo . ' .-rirrrg Gu` . e

^0 Cie- WeaeaeI s-Az.Ct speCggB^$ ta^°aat

States and Interstate Agencies, i coopera-
tion wit^ EPA, es^^blissh water q„^tBty mon-
itoring systems necessary to review and
revise water quality standards; c^le-utate
TMDLs, asses compliance with permits,
and reprsrt on conditions and trends in ambi-
ent ^ters° EPA's current program ^id_
^ce discusses the programmatic
relationships of monitoring as an informa-
ti®n collection tool for many program needs.
MPS pollution concerns are discussed in
draft guidance along with soz^ means to
monitor and evaluate NPSs° Revised
Monitoring Program Guidance is planned
for FY '199i.

^^erativt Ma i rir^^C-ilizen
e Y (^ P

Ca^I'reaa guidance23 24 d^a."ra^controls.

the factors to be considered ^. desi ° and
implementing ^op^rative and volunteer
monitoring projects so that specific provis-
ions ^°^ made for t^c collection and analysis
of s^.enti^^y valid water quality data, and
so that the State water pol^ution control
agencies have the necessa.ry information for
final review and approval of a1. projects.

Cooperative monitoring projects can
serve the same usefulness as other monitor-
ing studies; however, they also provide a
rrzeen^ism to maximize limited resources.
In addition to °°tapp^.^^' additional resources
for monitoring, there are other incentives for
States and the regulated community to ^pm
^rate, such as ^^i^ more s1t^;^-spec`i^.^ac data

from which to develop site-specific, scientif-
i^y -ba ced water q'^ty criteria.

^ 't11115 Citizen volunteer €nonitariniz involves
identffy^.g sources of polla^tio^, tra^g t^.e

Ccst^p^rati^^ ^^rdtrsr^^ involves shared progress of protection and restoration pr^^a-
^^rsr^s by individuals or groups in assessing j^cts, and/or reporting special events s^xi^t as
a^^t^r q>^zty conditions. Cooperative ar- fish ^Is and storm damage. For more infor-

r^^^^^^^ts are encouraged by the ^^^ mation on citizen ^^^tzsri>^pr^^ ^^^Water Act as referenced ^ section 104° Co- rra
tact the EPA Office of Water Regulationsopen^tive mo^tu^ pr^j4-Icts require care-

ful planning and strong, management

21 USEPA. 1985. Guidance for statcWat^ Monitor* and Watel®ad Atocaticn Programs. OW/OWRS,
EPA 44011° WashingtM D.C.

22 ^,i^^r^ ^^° Draft ^I^^a^f ^^^ ^its^ii^a^g ^^ E^sa^,t8tan Guide. ^7W/^atv"^S, ^A..
^ on, D.C.

23 USEPA. 1984. Planninê  and ^^^ Cooperative i4lontoraag Prcaiccm OW/OWRS, ^A
440/ 1$° W aN D.C.

24 USEPA. L990° Volaxnteer Water Mcznit^nng: A Guide for State ^ rs° OW, EPA 440/4-90-010.
^ on, D.C.
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and Standards (OWRS), Monitoring Branch
at 2021382-7056.

W ` n Technical G ' ®
amce

Technical guidance manuals prepared by
EPA explain how to prepare wasteload allo-
cations (WLAs). These manuals are listed at
the right. Those av ° blc can be obtained
from the OWRS Monitoring Branch at
202/3$2-7056.

Tech ' Support mtnt,j'ol
WattT Q '- ed T' Co l

The Technical Support Document
(TS ) for Water Quality-based Toxics Con-
trol presents recommendations to re -
tory authorities when they are faced with the
task of contro ° the discharge of toxic pol-
lutants to the nation's waters. Included in
this document are detailed discussions on
EPA's recommended criteria for whole ef-
fluent toxicity, a screening analysis method-
ology for effluent characterization, buman
health risk assessment, the use of exposure
assessments for wasteload allocations, and
the development of permit requirements
and compliance monitoring. The TSD pro-
vides guidance for assessing and regulating
the discharge of toxic substances. It supports
EPA`s initiative to control toxic pollution by
involving the application of biological and
cheniical assessment techniques and pro-
poses solutions to complex and site-specific
pollution problems. Information on this
document can be obtained from EPA's
Water Quality and Industrial Permits
Branch at 2021475-9537.

Technical Guidance Manuals for
Performing Wasteload Allocations

BMA nar
1.
II.

M.

Iv.

V.

vI.

Streams and °
- Biochemical Oxygen I)eniaa hmed

oxygm
- N utrophi.cation
- Toxic Subsumces
- Simp}i5ed Analytical Method for Deter-

mming Effinent Lmftttons for
POTWs Discharging into Low-Flow
sbvam

Estumits

- Estuaries and Wasteioad Allocation
Models

- ApplicWm of Estuarke Waste Load At-
. Models

- Use of Minng Zone Models in Euuarine
Wsste IJoad Al]oc ations'

- Critical Review of Estuarine Waste Load
AUeaktkm Mocieiung'

I.aires and Impo ents
- Bwchenucal Oxygen I?eaaan lvcd

orywn
- N utr on
- ToAc Substances
Technical Suppart Docwnent for
Water Quataty- Based Toxics Control
Desip Conditions
- Design Flow
- Desigtk Tcmperature, pH, Hardmss, and

A&alinity
VII. Permit Averiging

VIII. Scz=uing Manual
- Bi 'cal Orfpn d/Dissohred

oxygen
- Toxic Organics
- Toldc Mctaic
- Nutri utrophication

DL Imovadn WasteEoad Anocations'

.n^^ available

25 USEPA. 1985. Technical Support Document for Water Qualit}+- Toxics Ccintrol. OW/OWRS and
OWEP, EPA 440/4-85 Washington, D.C. A revised draft (April 23,1990) is available and will replave the
1985 Guidance once it is f .
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'I'he perm;t Writer's 'Guide to 'Y'Va-ter
C2t' ° -based. p'erinitti^g For Toxic paaRu-
tants provides State and Fe deral INTI)ES
pernit writers and water quality manage-
ment staff wiM a refer^nce on water quality-
based permit issuance procedures. This
guidance presents fundamental concepts
and procedures in detafl and refers to more
advanced tc^ics control procedures, such as
dynaraic modeling of complex discharge sit-
uations, which may not yet be incorporated
into many State programs. '1`^e guidance
explains aspects of water quality-based tox-
ics control in terms of what a permit writer
currently needs to know to issue a water
quality-based toxics control NPDES permit.

The NPDES permits program is now fo-
cused on control of toxic pollutants and the
guidance document is directed at satppcartmg
these control efforts. Water quality prob-
lems related to conventional pollutaatsg such
as those associated with point source contri-
butions to oxygen depletion, are addressed
in other guidance documents.

Ile Permit Writer's guide addresses
three areas of toxdc effects: aquatic life,
human health, and the bioaccumttlation of
specific chemicals. Each effect must be dealt
with on an individual basis using available
data and tools. °I'his guidance also cata-
logues the principal procedures and tools
available.

^e guidance supports an integrated tox-
ics control strategy using both whole effluent

to-vicat'ya^^.̂ed saa.m,,.se's^sment n ^^`^^g^^`es ^dJ ^,.am^mm^_

pollutant-specific assessment procedures.
BOtAIIpr ^dures needed to enforce State
water quality standards.

Nonpoint Sowre G ' e

Section 319 of the Clean Water Act es-
tablishes dirczd€^n and financial assismnce
for the implementati^ of State NPS pr^

. °I^ ^id^^^ encourages States to
develop State Clean Water Strategies for
integrating and unifying the Stattds' apprtaacit
to water quality protection and clean-up.
Three steps are identified for this process:
comprehensive assessment of impaired or
threatened waters, tugeted protection of
waters, and development of strategic man-
agement plans. States are to develop NPS
programs which build upon related pro-
grams Clean I-akes, National Estuar-
ies, Stormwater Permits, Ground Water,
Tcaarics Controlsg State Revolving Funds, and
Wetlands) and to coordinate tl7eir efforts
with other federal agencies.

The 1987 amendments to the CWA in-
clude provisions to encourage States to ac-
celerate efforts to control nonpoint source
pollution. °`l^e amendments require States
to prepare a Nonpoint Source Assessrxient
Report and a 4-year Management Program.
Funds are provided to assist the States in
implementing these programs. Information
on this gi.dance can be obtained from EPA's
Nonpoint Source Control Branch at
202l382-70$5.

26 USEPA. 1M. PertnitWzates's Guide to Water (?u.a3ity^based FermittioR for "['c^c P®llutants.
OW/OWEP, EPA440/4-87-W5. W an, Y?.C.

27 t,lSEPA. 1987. Nonpoiw Source Guidance. OW/OWRS, EPA. W ®n, D.C.
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PE.N - S'UPPfJ G P OG S

Water Quality C • •
Standar&

7be water quality standards program, as
envisioned in Section 303(c) of the Clean
Water Act, is a joint effort between the
States and EPA. The States have primary
responsr'bility for setting. reviewing, revising
and enfor ' water quality standards. EPA
develops regulations, policies, and guidance
to help States implement the progr-am and
oversees States activities to ensure that State
adopted standards are consistent with the
requirements of the Act and the implement-
ing Water Ouality Standards regulation (40
CFR Part 131). EPA has authority to review
and approve or disapprove State standards
and, where necessary, to promulgate Federal
water quality standards.

A water quality standard defUxes the
water quality goals of a waterbody, or portion
thereot by designating the use or uses to be
made of the water, by setting criteria neces-
sary to protect the uses, and by preventing
degradation of water quality through anti-
degradation provisions. States adopt water
quality standards to protect public health or
welfare, enhance the quality of water, and
serve the purposes of the Clean Water Act.
"Serve the purposes of the Act" (as defined
in Sections 101(a), 101(a)(2), and 303(c) of
the Act) means that water quality standards
should: 1) include provisions for restoring
and maintaining chemicaI, physical, and bio-
logical integrity of State waters, 2) provide,
wherever attainable, water quality for the
protection and propagation of fish, shellfish,
and wildlife and recreation in and on the
water ("fishable! ° able"), and 3) con-

38

sider the use and value of State waters for
public water supplies, propagation of fish
and wildiife, recreation, agriculture and in-
dustrial purposes, and navigation.

In the current Water Quality Standards
regulation, section 131.11 encourages States
to adopt both numeric and narrative criteria.
Criteria protect both short-term (acute ) and
long-term (chronic) effects. Numeric cri-
teria are important where the cause of toxic-
ity is known or for protection against
pollutants with potential human health im-
pacts or bioa ulation potential. Nu-
meric water quality criteria may also be the
best way to address nonpoint source pollu-
tion problems. Narrative criteria can be the
basis for limi ` toaricity in waste discharges
where a specific pollutant can be identified
as ca ° or contribu " to the toxicity but
there are no numeric criteria in the State
standards, or where toxicity cannot be traced
to a particular pollutant. Whole effluent tox-
icity (WEM testing is also appropriate for
discharges containing multiple pollutants
because WET testing provides a method for
evaluating synergistic and antagonistic ef-
fects on aquatic life. Biological criteria pro-
vide a means to measure aquatic community
structure and function. EPA considers a
combination approach of narrative, nu-
meric, and biological criteria necessary to
protect beneficial uses fully from the broad
range of point and nonpoint sources of pol-
lution.

In addition, the Clean Water Act in Sec-
tion 303(c)(2)(B) requires States to adopt
numeric criteria for priority toxic pollutants
for which EPA has published criteria guid-
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ance when the discharge or presence of these
pollutants could reasonably be expected to
interfere with the designated uses in affected
waters. States may adopt criteria with State-
wide application or site-specific criteria.

EPA's regulation requires each State to
adopt, as part of its water quality standards,
an antidegradation policy consistent with 30
CFR 131.12. The regulation also requires
each State to have implementation methods
for its antidegradation policies, i.e., decision
criteria for assessing activities that may im-
pact the integrity of a waterbody. Activities
covered by the antidegradation policy and
implementation methods include both point
and nonpoint sources of pollution. Section
131.12 effectively sets out a three-tiered ap-
proach for the protection of water quality.
"Tier 1" (40 CFR 131.12 (a)(1)) of anti-
degradation maintains and protects existing
uses and the water quality necessary to pro-
tect these uses. "Tier 11" (section
131.12(a)(2)) protects the water quality in
waters whose quality is better than that nec-
essary to protect "f'ishable/ ' able" uses
of the waterbody. Outstanding national
resource waters (ONRWs) are provided the
highest level of protection under the anti-
degradation policy ("I'ier III").

Section 305(b) - Water QuaUty
Assessment

Section 305(b)28 establishes a process for
reporting information about the quality of
the nation's water resources to EPA and
Congress. Each State, Territory, and Inter-
state Commission develops a program to
monitor the quality of its surface and ground
waters and report the current status of water
quality biennially to EPA.. "I"his infornYation
is compiled into a bxe ° report to Con-
gress. The 305(b) report allows EPA to:

• Determine the status of water qual-
ity.

• Identify water quality problems and
trends.

• Evaluate the causes of poor water
quality and the relative contributions
of pollution sources.

• Report on the activities underway to
assess and restore water quality.

• Dete ' e the effectiveness of con-
trol programs.

States may, at their discretion, adopt pol-
icies in their standards affecting the applica-
tion and implementation of standards. EPA
specifically reco ' es mixing zones, vari-
ances, low flow exemptions, and schedules of
compliance for water quality based permit
timits. Guidance on these subjects is avail-
able from EPA's Office of Water Regula-
tions and Standards, Criteria and Standards
Division.

• Ensure that pollution control pro-
grams are focused on achieving envi-
ronmental results in an efficient
mann er.

• Dete ° e the workload re ` g
in restoring waters with poor quality
and prote ' threatened waters.

•Use information from the lists of wa-
ters developed under sections 304(l)

28 USEPA< 1M. Guidebm for the Preparation of the 199o State Water t?uallty Assessment (secxion
305(b) Report). UW/o . w ° on, D.C.

^
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and 319 and continue ia ' taua and
update the statutorily-r ` ed lists
of waters identffied under sections
303(d) and 314.

For each assessed waterbody, informa-
tion is provided on the water quality-fimited
status, use nonattainment causes and
sources, cause mapitude, and source mag-
nitude. Much of the information from the
305(b) assessments provide useful informa-
tion for developing lists of water quality-Um-
ited segments asked for in section 303(d).

ters that still do not meet applicable water
quality standards. The short list (section
304(l)(1)(B)) is a.iist of State waters that are
not expected to meet applicable standards
after technology-bawd controls have been
met, due entirely or substantially to dis-
charge of toxic pollutants from point sources.
A fourth list is the list of point source dis-
chargers of priority toxic pollutants to waters
listed under section 304(l).

Section 319 - Nonpoint Source
Program

Section 3(l) -- I 'r ed Waten One key initiative of the 1987 Water
C7uatity Act Amendments to the eiean

Section 304(1)29 required lists of im- Water Act was the addition of section 319
paired waters and sources to be submitted to which established a national program to con-
EPA as a "one time" effort,. These lists of trol nonpoint source pollution. Under this
waters (known as the short, long, and mini progara, States are asked to assess their NPS
lists) provide three types of designations for pollution problems and submit that assess-
impai.red waters and source impacts. The ment to EPA. 'These assessments include a
mini list (section 304(1)(1)(A)(i)) is a list of list of "na ° ble waters within the State
waters that the State does not expect to which, without additional action to control
achieve numeric water quality standards for nonponnt sources of pollution, cannot rea-
priority pollutants (section 307(a)) after sonably be expected to attain or ' °
technolop- d requirements have been applicable water quafity standards or the
met, due to point or nonpoint source pollu- goals and requirements of this Act." Other
tion. The long list (section 304(l)(1)(A)(ii)) paragraphs of section 319 require the identi-
is a comprehensive list of waters that are not fication of categories and subcategories of
meeting the fisbable and swimmable goals of NPS pollution which contribute to the iden-
the Act whether due to toxicity or other im- tification of impaired waters; descriptions of
p` ents; point or nonpoint sources; or the procedures for identifying and im-
toxic, <onventional, or nonconventional pol- plemen " B ; control measures for re-
lutants. A waterbody which meets its desig- du ` pollution; and descriptions of
nated use criteria and does not meet State and local programs used to abate NPS
fishableJ ° le criteria would be listed pollution. Based upon the assessments,
on the section 304(1) long list but not neces- State nonpoint source management pro-
sarily on the section 303(d) list of waters grams are prepared and presented to EPA
needing CMDLs. It would be appropriate for approval. Once these programs are ap-
for a State to use the information on all proved, grant funds are made available for
waters from its long lists and apply these data the implementation of the pra .
in developing the section 303(d) list of wa-

29 USEPA. 1Narck 1 Final G' ce for Implexn ark- of Retleriremcnts under scction 304(1) of the
Clean Water Act as Amended OWRS and OWEP. W D.C.
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Section 319 assessments identify waters
„aI. impairments

d^)1a wvrn4' *
A ^c forYVli18 SliilJai8A8$b11tlY7 due FV LaY U'7 4VY

which TMDls (inclu ` LAs) may need to
be developed to establish prntection of
water quality. States are encouraged to use
these tools where appropriate to achieve or
protect beneficial uses of the water.

Section 314 -- C n LAzka m

Historically, the Clean Lakes Program
has been active in awar ° grants for the
study and restoration of publicly-owned
lakes. Under this prograrn, states are eq n-

.i a.^ e8
w r.,,v.) :.)a®..^.,a®i,sae.^aoi^..8 P)MpaI0.NlY)) Vll1 a4Dura^yeu ev u` vi sr.a^w R"wa.x e,Jcsxxaati'Y

strategies that include lake and reservoir
manaaement,______ rectn_ra__._.tinn, ._r._____an^# nrnt^ctinn ac-
tivities.tivities. EPA provides financial assistance as
available; however, greater emphasis is now
on developing technical support material
(e.g., a Lake and Reservoir Restoration
Guidance Manual).

communicate its lessons to the more than
' 4zn °.st°.:ar'ws''),.'rated W'.̂,.ng o'.:.r coasts.

For approved estuaries, the Administra-
tor convenes management conferences, a
grouping of interested Federal, Regional,
State, and local gove ents, affected indus-
tries, scientific and academic institutions,
and citizen organizations. 'M"anageznent
conferences strive for an open, consensus-
uu
t_._ aa:

xlr L ...a^®:..._.^_....-.._,,...t^ approacll to rac.Yxsu.^ ^1 u,^a aull goaly
and objectives, iden " " problems to ad-
dress, and desi.-nin^ poll,^.tion preVen-
tion/control and resource management
strateg.ies to meet each obiective. M -e-
ment conferences are required to create and
begin implementation of a Comprehensive
Conservation and Management Plan
(CCMP) designed to protect and restore the
estuary.

Mo ring Program

SeclYon 320 - National Es ry
Program

Authorized by Congress in 1985, and for-
mally established in 198i by amendments to
the Ciean Water Act, the National Estuary
Progra.uu `1®T.EPj buiids a,ijJon the ie"s,ions of

the Chesapeake Bay, Great Lakes, and other
ea.rimar rrrn®ramc i^n a aPnarcamhir , .._ _.. .. ___hsscwn-auici^•r. ^d....,.", ...... o_--Q- _r^..

approach to environmental management.
The EPA A °" trator selects estuaries for
NEP participation through State governors'
nominations. To be selected estuaries must
demonstrate a likelihood of succem and evi-
dence of institutional, financial, and political
commitment to solve their problems.

A ww
/°111Y1J'xl^ the

...w.o 61^9 env.rsww..,mwa«^1 w®w.lw9®.„n ai.
uYJ1LLSAL&aW7LL ^A1L9V1G8^ a0.1-

dressed in the NE.P estuaries are the loss of
a,n'aatic habitats' tanxdr c•nn am`nation nf es-
tuarine sediments, increases in nutrient lev-
els, bacterial con ' tion, and hypooda. As
methods for assessing and successfully man-
aging these estuaries are developed, this na-
tional demonstration program aims to

Axevient water quality anonitoruig is a
data gathering tool used for almost all water
mial^itv accrmment Mnnitnrino nrnararnc-z..._._.y . o e°...n..._...
serve to identify waters needing TMDLs,
quantify loads, verify models, and evaluate
effecaveness of water quality controls (in-
cluding BMP effectiveness). Once TMDLs
have been established for a given waterbody,
follow-up monitoring is recommended to
document improvement or lack of improve-
ment. Since the TMDL process is iterative,
+.^woaw^toi^rng daaa we^saana pro^ide thue ^a ^,A,raTU n^ixA.an

for updating and revising current TMDLs.
Ambient mnitoring is used for settinQ per-
mi.t conditions, compliance, and enforce-
ment, and detecting new problems and
trends.

E rt Limitation G" lines and
Standards

EPA develops effluent limitation guide-
lines and new source periormance standards
for industrial dischargers. These are uni-
ll,ili8.1 teclinologyUaseWl llLLilitat9olLf for 111dus'"
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trial facibties "` tlging direWy mto the
xaatioWs waters° EPA also develops pretreat-
ment stand-ards for those acilg.ties -which dAS
charge into Publicly Owned Treatment
WorL-. ^_ _ _ ^)"

During the effluent guidelhm pr^mul-
°on process, EPA develops a profile of the

ixa.dustry to detc " e potlutant loadings of
untreated wastewater for whuch effluent hm-
itati^n guidelines are being developedL Pol-
iutants of concern and techni^it}gies gor
treating them are then identified. EPA then
preprres estir-nates of totalinvest^ent, opp^r-

°ation and costs of complymg
with each technology option, and evaluates
the regulatory optaonis, both techmadly and
^^onii , to select a technology as the
basis for the gu,ideUnes"

r"Muent iimitafions, guidelines, and
standards are established for three vpes of
^^da^str^^m ^Ilut^tso ^0"Ment^0nal, to-.:C,
and nonctaxventiotal° Effluent guidelines
$enerall-y lirrdt the am-ou-mt of pollaat-an-t that
can be discharged at an individual facility.
The numerical Imits in the guidefines are
determined using industry-specific produc-
tion data and the treatability data for the
selected technology.

NPDES Permits and inifividml
Co lS egies

ters and on the sources of such poi'iutants.
Authority for iss ° NPDES pemits is
tah^hed ^der secon ^^ ^f the '^^s

Point sources are generaliy divided into
two qTes: "ixxdus r and °"municipal°" Na-
tionwide, there are approximately 50,000 inm
du,s ° sources which include commercial
and manufacturing facilities. Municipal
sources, also known as POTWs, number
about 15,700 ^onwide° Wastewater from
muniespa1 so-ai-ces res`^ts from domestic
wastewater discharged to s as well as
the "indiA^ect" disch--- of industrial wastes
to sewers.

Se,ction 304(1)(1)(D) required, at a min-
imwn. the development of individual control
strategies (ICSs) for point source discharges
of priority toxic paUutants to waters identi-
fied on the short liste short tast is com-
posed State waters for which applicable
section 30(a) priority pol.lutant standards
are not expected to be achieved after techm
noip.aw-. dcontrols have been m-etB due
entirely or substantiaUy to point sources.)
An ICS consists of NPDES permit limita-
tions and schedules for achi ' established
limitations, along with other documentation
to demonstrate that the cont^pls selected are
appropriate and adequate.

Mafirte and Es ire Wakrs

All discrete sources of wastewater must
obtain a 1^ ational PoUutant Disenarge Ehm-
aration System (NPDES) permit that regu-
lates the facilit ,; s discharge of pcaillutants"
T"he approach to controling and eUminating
water poUuti^n is fomwd on the pollutants
determined to be harmful to receiving wa-

In Januwy 1990® EPA published its Na-
tuasaS83l Coastal and Mari.6^e uo'F$cy, w3,85.s-.iR as-

tablishes EPA's goals for coastal and marine
prot^^on. "i'hey include:

: Recover full use of the nation's
shores, beaches, and water.

30 USEPA. 1989. Overview of sdwed EPA Regulations nd Guktance Affecting Po°rw m t.
OW/^ EPA 440169-89t'008. W on, D.C. (Fisstline» SW424-9346)

3 s. U S ^a^.s.° 1987. Pes"xa^t ^' a^Tila$;a""s ^'XP"e^cxAc to Water Quafiap° i^ Peaan'ting sor "rSI6^c Pt3ue3t$88ts.
OWIOVIIEP, EPA 440f4-97a5. VV ®n, D.C.
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• Restore the nation's shell fisheries
and salt-water fisheries.

• Nili °' the use of coastal and ma-
rine water for waste disposal.

e Ymprove and expand coastal science.

` Su rt xntemational efforts to pro-
tect coastal and marine resources.

EPA"s programs to protect ocean and
coastal waters and the Great Lakes from
nutrient and toxic pollutants emanating from
point and nonpoint sources are im-
plemented under the Clean Water Act and
the Marine Protection, Research, and Sanc-
tuaries Act (Ocean Dumping Act).

Marine and estuarine waters are, in many
cases, the ul ° te sink for pollutants which
emanate from upland sources. Estuarine
and marine waters are particularly complex
and it is often difficult to predict pollutant
fate and umisport. To address the increased
complexity and effect on aquatic life, water
quality management efforts must increase
accordingly. TWDLs can be a useful tool for
management of marine and estuarine wa-
ters. Technical guidance is currently ing
revised to support estuarine modeling.

(ito r

Contaminated ground water discharge to
surface water may be a source of contami-
nants in water quality-limited surface waters.
While ground water and surface water are
often treated as separate systems, they are in
reality highly interdependent components of
the hydrologic cycle. Subsurface interac-
tions with surface waters occur in a variety of
ways. In several studies, ground water dis-

charge accounted for as much as 90^''o or
more of stream flow in humid regions.
Therefore, the potential pollutant contribu-
tions from ground water to surface waters
should be investigated when developing
TMDls. Additional informa.tion is avafl-
able from the EPA Office of Ground Water
Protection.

CERCLA

The Comprehensive Envyronmental Re-
sponse, Compensation, and l..iability Act
(CERCLA) or "Superfund" provides broad
federal authority to respond directly to re-
leases or threatened releases of h dous
substances. I`hi,s law also provides for the
cleanup of inactive or abandoned hazwdous
waste sites. Under CERCL.A ►,, EPA assesses
the nature and extent of con ° ation at a
site, determines the public health and envi-
ronmental threats posed by a site, analyzes
the potential cleanup alternatives, and takes
action to clean up the site. In instances
where a CERCI..A, site has impact on a
nearby waterbody, the level of cleanup
needed to maintain water quality standards
of surface waters should .bave a direct rela-
tionshYp to the TMDL for the affected sur-
face waters. As part of the CERCLA
process, all "applicable or relevant and ap-
proprf,ate requirements" of statutes such as
the CWA must be followed. Load aU.oca-
tlons developed pursuant to section 303(d)
may, in appropriate circumstances, be "ap-
plicable or relevant and appropriate."

POTWs that discharge CERCLA haz-
ardous substances in effluent at levcls that
equal or exceed NPDES perniit linxitations,
or for which no specific limitations exist, or
in spills or other releases, may be subject to
the notification requirements and liability
provisions under CERCLA. In addition,

32 USEPA. Technical Guidance Manual for Ferfo Waucload Allocations, Book III - Estnafir,s.
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POTWs that disposed of sludge in im-
poundments or landfills that are Superfund
sites may be r " ed to pay for r1 p of
those sites. At times, POTWs may be re-
quested to accept wastewaters from Super-
fund cleanup activities. If discharge of
CERCLA wastewaters to a POTW is
deemed appropriate, the dbcharger must
ensure compliance with substantive and pro-
cedural requirements of the national pre-
treatment program and all local
pretreatment regulat%ons before discharging
wastewater to the POTW.

The provisions of CERCLA extend well
beyond the regulation of POTW discharges.
The most common typm of Superfund sites
governed by CERCLA inciude abandoned
hazardous waste sites and inactive mines,
many of which do not discharge to POTWs.

SARA

The Superfund Amendments and
Reauthorization Act (SARA, Hotline

535), which amended CERCA, also
estab ° ed in Title III a new program to
incr the public's knowledge of and ac-
cess information on the presence of haz-
ardous chemicals in their communities and
rel s of these chemicals into the environ-
ment. Title III (C.omznunity Right to Know
Program) requires facilities to notify State
and local offi " if they have extremely haz-
ardous substances present at their facilities
in amounts excee ° g certain "threshold
P quantities." If appropriate, the fa-
cility must also provide material safety data
sheets on hazardous chemicals stored at
their facilities, or lists of chemicals for which
these data sheets are maintained, and report
ann y on the inventory of these chemicals
used at their facility. "Ifie law may also re-
quire facilities to submit information each
year on the amount of toxic chemicats re-
leased by the facilities to all media (air,
water, and land), if they fall wi ° Standards
Indus ' Classification Codes 20 to 39 and
meet certai.n threshold limits.
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PEN C- SCREENING TEGC1 ES

"This list of scree ` categories is based on categories promulgated as the minimum data
set a State should consider when developing their list of impaired waters pursuant to section
304(1) of the Clean Water Act. When developing lists pursuant to this guidance and to meet
the requirements of section 303(d), a State should, at minimurn, , use these categories to
identify their water quality-limited waters. States should also consider additional information,
such as TIU data, stre ow information collected by USGS,1 y available data, and public
comments on proposed 303(d) lists.

1. Waters where fishing or shellfish bans
andlor advisories are currently in effect
or are anticipated.

2. Waters where there have been repeated
fishkills or where abnormalities (cancers,
lesions, tumors, etc.) have been observed
in fish or other aquatic li#e during the last
ten years.

3. Waters where there are restrictions on
water sports or recreational contact.

4. Waters identified by the State in its most
recent State section 305(b) report as ei-
ther "partially achieving" or "not achiev-
ing" desYgnated uses.

5. Waters listed under sections 304(1) and
319oftheG"WA.

6. Waters identified by the State as priority
water 'es. (State Water Quality Man-
agement plans often include priority
waterbody lists which are those waters
that most need water pollution control
decisions to achieve water quality stan-
dards or goals.)

7. Waters where ambient data indicate po-
tential or actual exceedances of water
quality criteria due to toxic pollutants
from an industry classified as a primary

%ndustry in Appendix A of 40 CFR Part
122.

8. Waters for which effluent toxicity test
results indicate possible or actual ex-
ceedances of State water quality stan-
dards, including narrative "free from"
water quality criteria or EPA water qual-
ity criteria where State criteria are not
available.

9. Waters with prhnary industrial major dis-
chargers where dilution analyses indicate
exceedances of State narrative or nu-
meric water quality criteria (or EPA
water quality criteria where state stan-
dards are not available) for toxic pollu-
tants, ammonia, or chlorine. These
dilution analyws must be based on esti-
mates of discharge levels derived from
effluent guidelines development docu-
ments, NPDES permits or permit appli-
cation data (e.g:, Form 2C), Discharge
Monitoring Reports (DMRs), or other
available information.

10. Waters with POTW dischargers requir-
ing local pretreatment programs where
dilution analyses indicate exceedances of
State water quality criteria (or EPA
water quality criteria where State water
quality criteria are not available) for
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toxic pollutants, ammonia, or chlorine.
These dilution analyses must be based
upon data from NPDES permits or per-
mit applications (e.g., Form 2C), Dis-
charge Monitoring Reports (DMRs), or
other available information.

11. Waters with facilities not included in the
previous two categories such as major
POTWs, and uidustrial 'nunor discharg-
ers where dilution analyses indicate ex-
ceedances of numeric or narrative State
water quality criteria (or EPA water
quality criteria where State water quality
criteria are not available) for toxic pollu-
tants, amm onia, or chlorine. These dilu-
tion analyses must be based upon
estimates of discharge levels derived
from effluent guideline development
documents, NPDES permits or permit
application data, Discharge Monitoring
Reports (DMRs), or other available in-
formation.

12. Waters classified for uses that will not
support the "5shable/ ' bte" goals
of the Clean Water AcL

lic interest groups, or universities. These
org ° tions and groups should be ac-
tively solicited for research they may be
aondu ' or reporting. For example,
university researchers, the United States
Dc ent of Agriculture, the National
Oceanic and Atmospheric Administra-
tion, the United States Geological Sur-
vey, and the United States Fish and
Wil ° e Service are good sources of field
data and research.

14. Waters identified by the State as im-
paired in its most recent Clean Lake As-
sessments conducted under section 314
of the Clean Water Act.

15. Waters identified as impaired by non-
point sources in America's Cl rm Wa er•
Ibc Staes' Norwaint '.Snur p acarcc_
m.e= 1985 ( °ation of State and In-
terstate Water Pollution Control
Administrators (AS )) or waters
identified as impaired or threatened in a
nonpoint source assessment submitted
by the State to EPA under section 319 of
the Qean Water Act.

13. Waters where ambient toxicity or ad-
verse water quality conditions have been
reported by locaL State, EPA, or other
Federal agencies, the private sector, pub-

16. Surface waters impaired by pallutants
from hazardous waste sites on the Na-
tional Priority List prepared under sec-
tion 105(8)(A) of CERCLA..
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PEN D- SELECTED TECHAIICAL
C NSI E CL1VS

LOesign Co ' ' rr.s

When developing a TMDIL, design con-
ditions are those critical conditions that must
be specified in order to dete ° e attain-
ment of water quality standards. In specify-
ing conditions in the waterbody, an attempt
is made to use a reasonable '$worst case
condition. For example, stream analysis
often uses a low flow (e.g., 7-day low flow,
once in 10-years commonly known as 7Q10 or
biologically-based 4-day 3-year flows) high
temperature design condition.

In situations where nonpoint source
loadings at wet weather flow conditions are
more si ° cant than the point source load-
ings, the use of low flow-related design con-
ditions is inappropriate. Wet weather flow
conditions may be appropriate for analysis of
nonpoint and in.ternuttent point source dis-
charges such as storm sewers. Other factors
such as rainfall intensity and duration, time
since previous rainfall, pollutant accumula-
tion rates, and stream flow previous to rain-
fall should be considered in selecting design
conditions for nonpoint source analysis. In
some instances (e.g., carcinogenic pollu-
tants), it is appropriate to use the harmonic
mean flow to estimate loading capacity.

Often conditions of best management
practices may be specified for factors other
than physical conditions. For example, as-
sumptions about cropping patterns, lo ' g
rates, or grazing practices may be necessary
to determine the pollution loading estimates
of a waterbody. Dtsign conditions are less
standardized for these factors and a reason-
able worst case condition often must be de-
veloped on a case-by-case basis.

In general, for point sources, continuous
discharges present the greatest stress under
low flow, dry weather conditions. For pollu-
tants transported in runoff, critical condi-
tions will be rainfall-related, but may occur
under a variety of flow conditions. For NPSs
or intermittent point sources, generatly, high
flow, wet weather conditions need to be eval-
uated. For carcinogenic pollutants, har-
monic mean flows may be appropriate.
Additional details for selecting design co^
ditions are provided in technical guidance.

M crxl Models

When the analyst is calculating a numer-
ical TMDI, several mathematical models
can be used to evaluate alternative pollutant
loading scenarios. Models supported by the
EPA Center for Exposure and Assessment
Modeling (CEAM) are summarized in Ap-

33 USEPA. 1985. Tecbaica( Support 1? eat for Water Quality-based Toxics ControL OWfOWEP and
OWRS, EPA 440/ 2. W oa, D.G. A revised draft (Apri123, 2990) is available and will
repiace the 1985 Guida®ce when finalized.
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pendix E. ° e it is beyond the scope of this
guidance to provide a detailed rationale for
model selection, the follo ° briefly pres-
ents disomion n on model characteristics
and selection.

Madel characteristics

Models can be characterized in numer-
ous ways such as by their data r ° ements,
ease of application, etc. Tbis section sum-

" s models based on four categories:
temporal haracter;.stics, spatial character^.s-
tics, specific constituents and procen simu-
lated, and t^port p_rocsesse,s.

lumped s° e-cat ent models are
more appropriate for homogeneous
or less complex situations.

• SI?Ccfic con_xtitLent.c an,^ r* C°,S
s° ate - Models vary in the types
Of qonstituents and processes simu-
lated and in the complexity of the
formulations used to represent each
process. For example, simple DO
models include only reaeration and
BOD decay while more complex
models include other processes such
as nitrification, photosynthesis, and

respiration.
• "f'emnoral gbmcteristics - This in-

cludes whether the model is s -
state (inputs and outputs constant
over time), time-averaged (for exam-
vle. tidally-averaged), or _dynamic. If
ttae model is dy^nic','an appropr%ate
time step needs to be selected. For
example, streams may require short
time steps (hourly or less) while
lakes, which typically have residence
times in excess of weeks, can gener-
ally be modeled with longer time
steps (e.g., daily or more). S° ° arly,
loads from NPS models are often
lumped together into event or annual
loadings.

• Spatial characteri.ctics - This includes
the number of dimensions simulated
and the degree of spatial resolution.
In most strmodeLS, one " en-
sional models are used since typicaUy
vertical and horizontal gradients are
s . For large lakes and estuaries,
two- or three-dimensional models
may be more appropriate because
both vertical and horizontal concen-
tration gradients commonly occur.
Segmented or multiple catchment
models may be more appropriate for
heterogeneous watersheds, whereas,

48

• lzau5M pL ec - Ttiese include
adveciion, dispersion, runoff, inter-
flow, ground water interactions, and
the effects of stratification on these
processes. Most river models are
mncerned only with downstream ad-
vection and dispersion. Lake and es-
tuary may include advection
and dispersion in one or more dimen-
sions, as well as the effects of density
stratifYcatfon. For toxic modeling, it
may be important to use models
which account for near-field ' * g
since many of these pollutants may
exert maxirnum toxicity close to the
point of discharge. To incorporate
both point and nonpoint sources into
TMDLs, it will be important to con-
sider integrated watershed models.

Motei selecdon

A xnodel should be sele :ed based on its
adequacy for the intended use, for the spe-
cific water .. , and for the critical condi-
tions occurring at that waterbody. While the
selection of an appropriate model should be
made by a water quality analyst, it is useful
forprogramman ers to be farniliar with the
decisions which must be made. Four basic
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steps have been identified that an analyst
would go through to select an appropriate
model:

ditions, stream flow rates, meteoro-
logical conditions, etc.

• Identify models applicable to the sit-
uation.

• Define the appropriate level of anal-
ysis.

w Incorporate practical cons ° ts into
the selection criteria.

• Select a specific model.

Yd II g molkls 0 ,ca e to thr. Gttuatar,n.
An obvious choice for narro ° the selec-
tion of an appropriate model is based on the
waterbody type (river, estuary, or lake) and
the qpe of analysis (BOD/DO, toxics, etc.)
A preliminary list of models may also be
screened by selecting models which consider
the appropriate constituents and processes
that are important for the pollutant being
studied.

Define the awro.priate e of anal,yjj5.
Four types of models are:

♦ Sx le cal a or mode s- These in-
clude dilution and znass balance cal-
cgilations, Streeter-Phelps equations
and m " cations thereofa analytical
solutions to transport equations,
steady-state nutrient loa ° models,
regression modeLs, and other simpli-
fied modeling procedures that can be
performed on desk top calculators.,

w S3ea y state comouter mcidcls
These models compute average spa-
tial profiles of constituents along a
river or estuary assuming eve ° g
remains constant with time, including
loadings, upstream water quality con-

• models - These mod-
els are a compromise between
steady-state models and dynamic
models. Quasi-dynamic models as-
sume most of the above factors re-
main constant, but allow one or more
ofthemtovarywith time, for example
waste lo ' rates or stream flow
rates. Some of the models hold the
waste loa ' and flow rates constant,
but predict effects such as the diurnal
variations in dissolved oxygen due to
algal photosynthesis and respiration.

• Dimamic 1s - These models pre-
dict temporal and spatial variations in
water quality due to varied loadings,
flow conditions, meteorological con-
ditions, and internal processes within
the watershed or waterbody. Dy-
namic models are useful for analyzing
transient events (e.g., storms and long
term seasonal cycles) such.as those
important in lake eutrophication
analyses.

The above model types are listed in order
of increasing, complexity, data requirements,
and cost of application. In addition, lognor-
mal probabilistic models and Monte Carlo
simulation techniques have been used to
modify some of the above approaches.
Probabilistic models use lognormal proba-
bility distributions of model inputs to calcu-
late probability distributions of model
output. Since tixis method does not incorpo-
rate fate and transport processes, it can only
be used to predict the concentration of a
substance after complete mixing and before
decay or transformation si ` cantly alters
the concentration. Monte Carlo simulations
combine probabilistic inputs with determin-
istic modeLs. A fate and transport model is
run a large number of times based on ran-
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domly selected input values. The output
from these models are then rank ordered to
produce a frequency dsstribution. These fre-
quency distributions may then be compared
to instream criteria (e.g., criteria ' uxn
concentration (CMC) and criteria continu-
ous concentration (CCC)) to dete ' e if
water quality standards are met.

IncoaRorate practi _̂__i cons °n c. In gen-
erai, the analyst should consider the data
requirements for each level of analysis, the
availability of historical data, the modeling
effort required for each level of analysis, and
available resources. A" bility of histori-
cal data.for calibration and verification is one
of the key cost savings considerations.

Select a soeci& MQdCl. The analyst should
consider model familiarity, technical sup-
port and model availability, documentation
quality, application ease, and professional
recognition and acceptance of a model.

PoXGa don S'che

Individual States use various load alloca-
tion schemes appropriate to their needs and
may specify that a particular method be used.
Methods of alloc.a ' loads have been his-
torlcally applied to point sources. Apphca-
tion of these methodologies to nonpoint
sources has not been well studied to date.
Three common methods for allocatxng loads
(equal percent removal, equal effluent con-
centrations, and a hybrid method) are dis-
cussed below. Other methods are detailed
in another EPA d ent.I"

The first method is equal percent re-
moval and exists in two forms. In one, the

overall removal efficiencies of the sources
are set so they are all equal. In the latter, the
incrementai removal efficiencies beyond the
current discharge are equal. This method is
appropriate when the incremental removal
efficiencies are relatively smalL so that the
necessary improvement in water quality can
be ob ' ed by minor improvement in treat-
ment at each point source, at little cost.

Tbe second common allocation method
specifies equal effluent concentrations. This
is s" ° to equal percent removal lf"uzfluent
concentrations at all sources are approxi-
mately the same. However, if one source has
substantially higher influent levels, then
equal effluent concentrations will require
higher overall treatment levels than the
equal peroent removal approach.

The third commonly used method of al-
locating loads can be termed a hybrid
method. With this method, the criteria for
waste reduction may not be the same from
one source to the next. One source may be
allowed to operate unchanged while another
may be required to provide the entire load
reduction. More generally, a proportional-
ity rule may be assigned that requires the
percent removal to be proportional to the
input source loa ° or flow rate.

M 'ple .Disc s

TMDLs are particularly critical for
waterbodies when the effect from multiple
pollution sources overlap. The key concern
asscciated with multiple point or nonpoint
pollution sources is the potential for com-
bined impacts. To perform this analysis, it
may be necessary to apply near-field mixing
models (mixing zone analysis) in addition to

34 USEPA. 1985. T "cal Support Document for Water (?uality- Taxics CpntroL OW10WEP and
OWRS, EPA Washington, D.C. A revised draft (Aprri173,1990) is a° and will replace
the 1985 Guidance when finaHzed.

50 239



a far-field model which considers pollutants
from numerous point or nonpoint sources
(after the mixing zone). A recommended
procedure for evalua ' toxicity from mul-
tiple q^scharges is summarized in EPA guid-
ance.

A tion T offs

ere appropriate and technically feasi-
ble, certain cost-effective benefits may be
gained by making tradeoffs among
wasteload allocations. Such a practice is sim-
ilar to what would be done during the initial
considerations of tradeoffs of loads between
point and nonpoint sources. In the case of
watershed or estuary management, this may
be particularly useful to achieve pollution
reduction in the most cost-effective manner
possible.

The incentive for trading load allocations
is to achieve the required level of control by
choosing to control one pollutant source
over another. Technological feasibility, eco-
nomic issues, and regulatory authority are all
factors to consider when tra " allocations.
For example, to reduce nutrient loads to a
receiving water, nonpoint source controls
that can be adequately maintained and en-
forced, may be much more cost effective
than increasing the level of control on a point
source discharger.

Pollutant trades are most likely to occar
between point and nonpoint sources. How-
ever, where effluents from different point
source dischargers are comparable, trades
may be acceptable so long as water quality
standards(indu ' antidegradationregula-
tions and policees) and minimum applicable
technology-based controls are met. Simi-

larly, tradeoffs between nonpoint sources
are also acceptable.

The Dillon Reservoir (west of Denver,
Colorado) is an example of point and non-
point source phosphorus load tradeoffs. In
this example, the cost associated with point
source reduction was 513 ''on per year,
whereas the cost associated with NPS con-
trols was s0.2 to S1.0 `"on per year. Be-
cause of this cost differential, tradeoffs
allowed publicly-owned treatment works to
achieve reductions in phosphorus loads to
the Dillon Reservoir by controlling NPSs
rather than expanding the sewage treatment
system.

P'ersisterrt andJor Highly
B' m °ve Toxic Po nts

Persistent andlor bioaccumulative toxic
pollutants require special attention during
analysis of toxicity and TMDL development.
The primary concern is that toxic pollutants
that enter a waterbody at levels that are non-
toxic in the water column may accumulate in
sediment or aquatic life. These pollutants
may then adversely affect aquatYclwlldlife or
pose a risk to bumans by exposure to hazard-
ous chemicals through consumption of con-
taminated fish or she . eh.emi<:als that
bioaccumulate at high rates include some
metals, organic compounds, and or-
ganometallic compounds. Current technical
guidance for wasteload allocation (see Ap-
pendix A) summarize a number of models
which are appropriate for modeling the fate
and transport of toxics in streams/rivers,
lakes, and estuaries. Additional de ° for
assessing and controlling risk have been ad-
dressed in technical support documentation.

35 USEPA. M. TecfiirW Support Docun=t for Water Ouak-bascd Toxics ControL ®WIOWFP and
OWRS, EPA 440f 2. W on, D.C. A revised draft (April 23,1990) is available and will replace
the 1985 Guidance when finalized .

240 51



Use of Twa- r C..

Because of inherent variation in effluent
and rece ° ° r flows and pollutant con-
centrations, specifying a concentrataon that
must not be exceeded at any time or place
may not be appropriate for the protection of
aquatic life. The format usuafly selected for
expressing water quality criteria to protect
aquatic life consists of recommendations
concemmg" concentration magmtuces, -
tion of averaging periods, and average fre-
quencies of allowed excuisions. Use of this
magnitude-duration-frequency format al-
lows water quality ac-Ite ;a for aq`eiatl^ sxfe to
be adequately protective without being as
overprotect:ve as lI' ers*.eria were exressed
using a simpler for.mat. In these
considerations are evaluated during the
standards setting process and TMDLs are
used to develop controls that result in a ttain

-ment of applicable water quality standards.

Duration of exposure considers the
amount of time organisms will be exposed to
toxican.ts. it is expressed as that period of
time over which the instream concentration
is averaged for com -° n with criteria con-
centrations. Frequency is defined as how
oAien expw"es thai exceed the c:riteraa can
occur during a given period of time (e.g.,

,-once every three r years) n.
hout uxxwa

'a.ccep4a.without

affe " the community. To account
for acute toxic effects, State..c may adopt
acute criteria expressed as the criteria raaxi-
-mum r_17ncentration (CMC) occurring in a
one-hour averaging period. Similarly,
chronic criteria expressed as the criteria con-
tinuous concentration (CCC) should be de-
veloped as toxicant concentrations which
should not be exceeded over longer periods
of time. For the purposes of modeling, the
ambient concentration should not exceed
the CMC more than once every three years.
(If the biological community is under stress
because of spills, multiple dischargers, or has
a low recovery potential, or if a local species

is very important, the frequency should be
decreased.)

Although these criteria are mostly used
for application to low flow conditions, the
toxicological basis for the criteria is equally
valid for high flow conditions. It is important
for States to protect designated water uses
during all uow condstaons; therefore, the
two-number criteria should be used for all
fl;,.v conditions unless separate guidance for
adop ° wet weather criteria is available.
..̂owev^.rw, e c

ahoauwrl
v
a^

apply duration .l. States auu
"'"'

frequency parameters to account for the high
flow, inntel°Lnittent nature of nonpoi-nt source

loadinp.

,S • rrt Issms

Ile problems associated with clean and
con " ted sediment are not the same.
Clean se ' ent can impair fish reproduction
by silting-up spawning areas, and can in-
crease turbidity. Draft (clean) sedunent cri-
teria have been developed in Idaho that
include turbidity, inter- el dissolved oxy-
gen, and cobble e dedness. The criteria
developed may be most appropriate for saI-
monid streams, but the framework may have
wiae application. i ne major conaerns re-
gar " con " ted sediment are pollu-
tant releases to the water column,
bioaccumulation, and biomagnification.
Sediment criteria being developed by EPA
have centered on evaluating and developing
an unders*. -a '® of the pru:clpa! factors :bat
influence the sediment/con t interac-
tions w;th the water rotumn (Eq'iaibrium
Partitio ° Approach). ('Ibe Science Advi-
sory Board will be revi ' methods for
establis " sediment criteria for metal con-
taminants and procedures for establishl.nR
standar ' d bioassays in 1991.) Ttsrougb
such an understanding, exposure es ° tes
ofbentluc and other or ° ms can be made.
Cbrongc water quality criteria, or possi'bly
other toidcological endpoints, can then be
used to predict potential biological effects.
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In some cases, sed€ment criteria alone
would be sufficient to identify and to estab-
lish clean up levels for con ° ted sedi-
ments. In other cases, the se ' ent criteria
should be supplemented with biological or
other types of analysis before clean-up deci-

sions can be made. Additionally, ground
water inputs through sediments should be
distinguished from inputs from the sediment
alone, so that proper control measures are
implemented.
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E- MATHEAWIC4L MODEL SUPPORT

i ne Center for Exposure Assessment
Modeling (CEAM) was established in July,
19^ to wa;c:t thw wat':r qaaauty and w'jW,-.ja'e

mode ° needs of States and EPA program
anri Re^onai offices. CFAM prrnn ir„^c r..^r-
posure assessment technology, trainirig, and
consultation for analysts and decisions-mak-
ers opera ° under various legislative man-
dates, including the Clean Water Act.

With support and resources from the
Monitoring Branch in the Assessment and
Watershed Protection Division, Office of
1117_._ Y°6.....__ 1_.e [^__...8......81., ^'['? A 1rvvatcr xcC^^auon5 and aua.ucia.r.u,, Ccrsavi
maintains a distribution center for water
qualtt`y'' m4'd°vla anAv datr'^ab"'̂ Uv°e^1 fvr the user

community. Users are kept up to date
through i'cer group meete a newsletter,
and an electronic bulletin board. For the
maior wasteload allocations models, CEAM
offers 2- to 5-day training courses at EPA
Headquarters, Regional sites, and the Ath-
ens Environmental Research Laboratory fa-
cility. Longer-term "on-theyob" training at
CEAM for individuals is also available.
Technical assistance and review are pro-
vided by C°r." scientists and e- -° eers, as
well as by affiHated academics and consul-
tants. Ex-FosurG vaiwcilat%oaai ai.ad asseai-
ments for especially difficult or unusual

be a.rranged a.C re-
sources allow.

The center murently distributes 21 simu-
lation models and databases. These can be
applied to urban runoff (SWMM4, HSPF9),
leaching and runoff from soils (PRZM,
HSPF9), U-ansport through soil and ground
water (MULTIMED, RUSTIC), conven-
tional pollution of streams (Ql'JALLE,
HSPF9, WASP4), toxic pollution of streams

(1PF J, ^Vt/ASP4, E" •'`S2, D i iV i On),

toxic pollution of lakes and estuaries
( sr.iSPA y,.^,riiia'iS+L), wuveat.Bo,nal ruu.^

tion of lakes and estuaries (WASP4), near-
fiwlci min"ng anri r#aiuttnyn in rtivrrr' lalre^
es `es, and oceans (CO 1), cohe-
sive sediment transport (SED2D-^V), river
and tidal hydrodynamics (DYNHYD5,
RIVMOD, HYDR02D-V, HYDRO3D),
geochemical equilibrium (MI QA.3),
and aquatic food chain bioaccumulation
(FUErS). Software and databases dist.ri.b-
uted to aid in data analysis include AN
ii►E, DBAPE, and ihe Ci.C Database.
Currently available models are su ' d
bellmV`. auv^:SG Rnracl^f no veA^.on riua^8̂8bLr aiG

available as test code, and will be routinely
di..'trib.;t'd when fidly tested.

Table E-1--C k-AM Supported Models
rsion No.

TIYN'I"(1X 1 (1

EXAMSII 2.94
HSPF 9.01
hUNTEQA3/PRODEFA3 3.00
PRZM 1.00
QUAL2E-UNCAS 3.11
swmm 3.3
`xrecpd

p a w.sr a
rrn^^rr

r̂wa a`.y r
r^°rxO a

.arar
°°^r r s aua ^

DYNHYD5 5.02
GCSOL-AR 1.10
FGET'S 1.00
CORM.IXI 1.00
AtVtVI-E-1DE 1.11

DBAPE 1.05
!'"? !"" 1na4h►... r̂,csr.^..^..^ ..^ ^^.. nA
RUSTIC

_MULnMED
HYDR02D-V
SED2D-V
h-Y DRLJ3D -
R OD -
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CEAM operates an Electronic BuIletin
Board System (BBS) to meet the increasing
demand for supported exposure assmment
models. It allows efficient communication
between users with modem-equipped com-
puters and CEAM support staff as well as
ixmmediate acquisition of models by those
under e=eme time pressure. The services
presently offered are: 1) downloading of
CEAM supported models, 2) uploading of
user input data sets for staff review and prob-
lem solving, 3) a bulletin area listing current
CEAM activities and events, such as trai.ning
courses, helpful hints about the models, and

model documentation, and 4) a message
area for discussion of computer modeling
problems and enhancements. To access the
CEAM BBS, a user must cal.l. 404/546-3403
or FT'S 250-3402 and follow the interactive
prompts. The communications parameters
are 9600/2400/1200 baud, no parity, 8 data
bits, and 1 stop bit.

Information about ob °° g the models
may be obtained by writing the Center for
Exposure Assessment Modeling. U.S. EPA,
College Station Road, Athens, GA 30613, or.
by calling 404-546-3549.
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- ------------- ---

P N F - GENERAL EPA/STATE
AGREEAMNT OOT FOR
DEVELOPMENT OF

Since conditions, procedures, and methodologies may varybetween EPA Regions and their
States, a general outline of an example agreement is provided. This outline can be used in
conjunction with the referenced technical guidance documents to prepare EPA/State Agree-
ments.

1. General
A. Purpose, Scope, and Authority
B. Statement of Policy

II. Water Quality Standards Considerations
A_ Gemeral
B. Type of Stream Classifications

III. Allocation Procedures and Policies
A. Basic Approach for Establis '

Boundaries for TMDL Development
B. Dete " tion of TWDI, WLA, and LA

Using Water C?uality Models
C. Deterntination of TMD4 WI-A and LA,

Using Other Analytical Tools
D. Special Case Policies

IV. Public Participation Process

V. Approval of TMDI, WLA, and LA

VI. Incorporation of Allocations into DES Pernxits
A. General
B. Priority Considerations

Appendix. State Continuing Pl ° g Process (CPP)
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PL".1 ^ G - USES AAD SOURCES OF PC1LL U UN

Causes and Sources: Section 305(b) Waterbocly System User's Guide, Third Edition
(Version 2.0), August 1989, USEPA, Office of Water, Assessment and Watershed Protection
Division, pages A-27 through A-31.

Causes
Causes are the pollutants or conditions

that are gausine or expected to ex-
reedances of water quality standards. One
or more of the following categories should
be used to identify causes of impairment:

- unknown toaddty

- pcstic^es

- p,riority

° nonpriorit

orpnics

y organics

- nact.als

- ammonia

- chlorine

- o `c ciuichmeaV
DO

- saliaitylrC)SJchlorides

- thermal modificataons

- flow alterafions

- other habitat
alterations

. patho;gcac

- radiation

° ,otier orpnics

w pH

- saltation

- filisngg and dr

- oil and grcase

taste and odor

suspended safids

nodous aquatic plana

cause unknown

Sources

Sources are the point and nonpoint
sQurccs of the pollution categories that are
listed as causes identified above. One or
more of the following categories should be
used to identify sources of impairment:

- source nnknown

- rn.dustriat point
sources

-
v^r£^iw sewero

municipal point
sources

- a^awlta^rc

simctalturc

- urbaan runofffstorm
stwers

^ land d4osal

babitm m •on

Other catr.goriec

- conumction

- resource Octraction

- hydromoctification

- atmospheric deposstion - stora$e tank leaks

° ' way mainteaanceJ - spi[h
ruiioff

- in-placecontaminards - natural

- recrea ' ac"es - opstreaai im,pound-
snents

- salt storage sites

57

246



--------------

ST OF S

ARAR
AT
BAT
BG'T
BMP
B4Ds
BPJ
BPT
CCC
CE BS
CERCLA
CFR
C.ILP
CMC
CPP
cso
CWA
DO
EPA
FR
ics
LA
LC
MoS
NCMEP
NEP
NPDES
NPS
POTW
QA/QC
SARA
TMDL
TRE
TRI
TSD
WBS
YdA
WQMP
WWT'P

58

Applicable or Relevant and Approprtate Requirements
Advanced Treatment
Best Available Technology
Best Conventional Technology
Best Management Practice
5-day Biochemical Oxygen Demand
Best Professional Judgement
Best Practicable Control Technology
Criteria Continuous Concentration
Center for Fxposure Assessment Mode ' ectronic Bulletin Board System
Comprehensive Environmental Response, Compensation, and liability Act
Code of Federal Regulations
Clean Lakes Program
Criteria Maximum, Concentration
Continuing Planni Process
Combined Sewer Overflow
Clean Water Act
Dissolved Oxygen
Environmentat Protection Agency
Federal Register
Individual Control Strategy
Load A[Iocataon
Loading Capacity
Margin of Safety
National Coastal and Marine Policy
National Estuary Program
National Pollutant Discharge E" ' tion System
Nonpoint Source
Publicly Owned Treatment Works
Quality Assurance/Quality Control
Superfund Amendments and Reauthorizauon Act
Total Maximum Dai1y Load
Toxic Reduction Evaluation
Toxic Release Inventory
Technical Support Document
Waterbody System
Wasteload Allocation
Water Quality Management Plan
Wastewater Treatment Plant
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SELECTE OFFICES, .D SI NS, BRAWHES,
AND SECTIONS WTHIN EP

OW Office of Water

.
r

382-5700
OWRS

OMEP

OWEP

OMPC

ODW

OGWP

OWP

Office of Water Regulations and Standards

AED Analysis and Evaluation Division
TTD Industrial Technology Division
CSD Criteria and Standards Division
AWPD Assessment and Watershed Protection Division

Monitoring Branch
Moaito ° Management Section CrWMLVWLAS)
Monitoring Analysis Section

Water Quality Analysis Branch
Inform.ation Services Section
Special Studies Section
Exposure Assessment Section

Nonpoint Source Control Branch
Clean Lakes Section
Nonpoint Source Control Section (B )

Office of Marine and Estuarine Protection

Office of Water Enforcement and Permits

Office of Municipal Pollution Control

Office of Dri ' g Water

Office of Ground Water Protection

Office of Wetlands Protection

AU area codes are 202,

382-5400

382-5389
382-7120
382-7301
382-7040
382-7056

382-7046

382-7085

382-7166

475-8488

382-5850

382-5543

382-7077

475-7791
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http:/Arater.epa.gov/lawsregs/Iawsguidance/cwa/[mdVrina152002.cfm

Water: Total Maximum Daily Loads (303d)
You are here: WateroLaws Reyulations r.Laws & Ezecutive Orders kClee_n INater Ag pTMal P,19x:r<turn Da;lv t,n°.d; _3q3^),^ ,:ridolices!o- RnAewinc TP,€D;s t!n.^.ar Eii r{n,__
Regulstions Issued in 1992

Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992
Section 303(d) ofthe Clean Water Act (CWA) and EPA's implementing n:gulagons at 40 C.F.R. Part 130 describe the statutory and regulatory requirements for appmvable
TMDLs. Atldilional infonnation is generally necessary for EPA to determine if a submitted TMDL fulhlls the legal requirements for approval under Section 303(d) and EPA
regula0ons, and should be included in the submittal package. Use of the verb "must" below denotes infonnation that is required to be submi0ed because it relates to elements of
the TMDL required by the CWA and by regulation. Use of the tenn "should" below denotes infonnation that is generally necessary for EPA to detennine if a submitted TMDL is
approvable. These TMDL review guidelines are not themselves regulations. They are an attempt to summar'¢.e and provide guidance regarding curremly etfective statutory and
regulatory requirements mla0ng to TMDLs. Any digerences between these guidelines and EPA's TMDL regulations should be resolved in fawr of the regulations themselves. A
one-page checklist of the review elements may be fountl on the last page of this document.

1. Identification of Waterbody, Pollutant of Concern, Pollutant Sources, and Priority Ranking

The TMDL submi0al shoukf idenfily the waterbody as it appears on the State's/Tdbe's 303(d) list. The waterbody should be identified/georeferenced using the National

Hytlmgraphy Dataset (NHD), and the TMDL should deady identify the pollutant for which the TMDL is being established. In atld'eion, the TMDL should identify the pdority ranking

of the waterbody and specify the link between the pollutant of concem and the water quality standard (see secfion 2 below).

The TMDL submittal should include an identification of the point and nonpoint sources of the pollutant of concem, including location ofthe source(s) and the quantity ofthe
loading, e.g., Ibslper day. The TMDL should provfde the identification numbers of the NPDES permils wdhin the waterbody. Where 8 is possible to separate natuml badcgmund
hom nonpoint sources, the TMDL should inGude a descdption of the natural backgmund. This information is necessary for EPA's review of the load and wasteload allocations,
which are requiretl by regulation.

The TMDL submittal should also conlain a description of any important assumptions made in developing the TMDL, such as:

(1) the spatisl extent of the watershed jo which the impaired waterbotly is locatetl;
(2) the assumed distdbut?on of lari use ti the waterst:ed (e.g., urban, €ero<=ted, agdcuxure);

(3) popuiation charac:eristics, wiid'ife resoumes, and o:her re:evant infomation a.ffec!irg the charaeterizaticn ofthe pe;iutant of cencem antl iis ai'ecation to sources;

(4) present and fulu:e growth trends, if taken into oonsiderat'on in prepar:ng the TMDL (e.g., the TMDL uoutd :nclude the des:gn capacity of a wastawatertreatmenl
fhc=:}rl; ar„I

(5) an exp'anation and ana!ytical bass forexpressing the TFi,aL through surrogate measures, if app:icabE=_. Surrogate measures are parameters such as percentfnes and

turbk:iiy for sediment impairments; ch`omphyl a and phosphorus i.adings for exCess algae; length of nparian bu$er; or number of aa'es cf best rnanagement pmc".;oes.

2. Description of the Applicable Water Quality Standards and Numeric Water Quality Target

The TMDL submittal must include a description of the applicable State/Tdbal waterquafity standanf, including the designated use(s) of the waterbody, the applicable numeric
or narrative water quality crilerion, and the antidegradation policy. (40 C.F.R. §130.7(c)(1)). EPA needs this infonnation to revlew the loading capacity detemlination, and load
and wasteload allocations, which are required by regulation.

The TMDL submittal must identify a numedc water quality target(s) - a quantitative value used to measure whether or not the applicable water qual0y standard is a0ainetl.

Generally, the pollutant of concem and the numeric water qualilytarget are, respectively, the chemical causirg the impairment and the numeric crdeda for that chemiral (e.g.,

chmmium) contained in the waterqualily standard. The TMDL expresses the relationship between any necessary reduction ofthe pollutant of concem and the attainment ofthe

numeric waterqualdy target. Occasionaly, the pollutant of concern is tli0erent ftom the pollutant that is the subject ofthe numedcwaterquatdy target (e.g., when the pollutam of

concern is phosphorus and the numedc water quality target is expressed as Dissolved Oxygen (DO) crderia). In such cases, the TMDL submatal shoukl explain the linkage
between the pollutant of concem and the chosen numeric water quality target.

3. Loading Capacity - Linking Water Quality and Pollutant Sources

A TMDL must identify the loading capacity of a waterbody for the applicable pollutant. EPA regulations define loading capacity as the greatest amount of a pollutant that a
water can receive whhout violating water qualRy standards (40 C.F.R. §130.20) ).

The pollutant loadirgs may be expressed as either mass-per-time, toxicity or other apprupdate measule (40 C.F.R. §130.201 ). If the TMDL is expressed in temtss other than a
daily load, e.g., an annual load, the submittal should explain why 0 is appropdate to express the TMDL in the unR of ineasurement chosen. The TMDL submittal should describe

the method used to establish the cause-and-effect relationship between the numeric target and the ideMified pollutant sources. In many instances, this method will be a water
qual0y motlel.

The TMDL submi0al shoukl contain documentation supportirg the TMDL analysis, including the basis for any assumptions; a discussion of strengths and weaknesses in the

analytical process; and results from any water quality modeling. EPA needs this information to review the loading capacity determination, and load and wasteload allocations,
which are required by regulation.

TMDLs must take into account critical condhions for steam flow, loading, and water qualily parameters as part of the analysis of loading cepacity. (40 C.F.R. §130.7(c)(1) ).

TMDLs shoukl define applicable cdtical conditions and describe their appmach to estimating both point and nonpoint source loadings under such critical condilions. In particular,
the TMDL should discuss the approach used to compute and allocate nonpoint source loadings, e.g., meteomlogical condilions and land use distribution.

4. Load Allocations (LAs)

EPA regulations require that a TMDL include LAs, which identify the portion of the loading capacity attributed to existing and future nonpoint sources and to natural

backgrountl. Load allocations may range from reasonably accurate estimates to gross allotments (40 C.F.R. §1302(g) ). Where possible, load allocations should be descnbetl
separately for natural background and nonpoint sources.

5. Wasteload Allocations (WLAs)

EPA regulations require that a TMDL indude WLAs, which idemify the portion of the loading capacity allocated to individual existing and future point source(s) (40 C.F.R.

§130.2(h), 40 C.F.R. §130.2(7 ). In some cases, WLAs may cover more than one discharger, e.g., if the source is contained wi0tin a general permit.

The individual WLAs may take the folm of uniform percentage reductions or individual mass based limilations fordischargers where it can be shown that this solution meets

WQSs and does not result in localized impairments. These individual WLAS may be adjusted dudng the NPDES permitting process. Ifthe WLAs are adjusted, the individual

efBuent limits for each permi[ issued to a discharger on the impaired water must be consistent wRh the assumptions and requirements of the adjusted WL4s in the TMDL. If the

WLAs am not adjusted, effluent limits centained in the permit must be consistent wgh the individual WLAs specified in the TMDL If a draft permit provides for a higher load for a

discharger than the corresponding individual WI.A in the TMDL, the State/Tdbe must demonstrate that the total WLA in the TMDL will be achieved thmugh reductions in the

remaining individual WLAs and that local¢ed impairments will not resu0. All permitees should be notified of any deviations from the ini[ial individual 1NLAs contained in the TMDL
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EPA does not requin: the establishment of a new TMDL to refled these revised allocations as long as the total WLA, as expressed in the TMDL, remains the same or decreases,
and there is no reallocation between the total INLA and the total LA.

6. Margin of Safety (MOS)

The statute and regulations require that a TMDL include a margin of safety (MOS) to account for any ladc of knowledge conceming the relationship between load and

wasteload allocations and water quality (CWA §303(d)(1)(C), 40 C.F.R. §130.7(c)(1) ). EPA's 1991 TMDL Guidance explains that the MOS may be implidt, i.e., incorporated into

the TMDL thmugh canservative assumptions in the analysis, or explicit, i.e., expressed in the TMDL as loadings set aside for the MOS. If the MOS is implicH, the conservative

assumptions in the analysis that account for the MOS must be described. If the MOS is explicit, the loading set aside for the MOS must be itlenfified.

7. Seasonal Variation

The statute and regulations require that a TMDL be established with considemtion of seasonal variations. The TMDL must describe the method chosen for including seasonal
vadations. (CWA §303(d)(1)(C), 40 C.F.R. §130.7(c)(1) ).

8. Reasonable Assurances

When a TMDL is developed for waters impaired by point sources only, the issuance of a National Pollutam Discharge Eliminaflon System (NPDES) permil(s) provides the

reasonable assurance that the wasteload allocations contained in the IMDL will be achieved. This is because 40 C.F.R. 122.44(tl)(1)(vi)(B) requires that effluent limits in permits
be consistent whh'Rhe assumptions and requin:ments of any available wasteload allocation" in an approved TMDL.

When a TMDL is developed for waters impaired by both point and nonpoint sources, and the WLA is based on an assumption that nonpoint source load redudions will occur,

EPA's 1991 TMDL Guitlance states that the TMDL should provide reasonable assumnces that nonpoint source control measures will achieve expected load redudions in order

forthe TMDL to be approvable. This infonna9on is necessary for EPA to determine that the TMDL, including the load and wasteload allocations, has been established at a level
necessary to implement water qualily standards.

EPA's August 1997 TMDL Guidance also directs Regions to work with States to achieve TMDL load allocations in waters impaired only by nonpoint sources. However, EPA

cannot disapprove a TMDL for nonpoint source-only impaired waters, which do not have a demonstration of reasonable assumnce that LAs will be achieved, because such a
showing is not required by current regulations.

9. Monitoring Plan to Track TMDL Effectiveness

EPA's 1991 document, Guidance for Water Quality-Based Decisions: The TMDL Process (EPA 440/4-91-001), recommends a moniloring plan to tmck the effediveness of a

TMDL, particulady when a TMDL inwlves both point and nonpoiM sources, and the WLA is based on an assumplion that nonpoint source load mdudions will occur. Such a

TMDL should pmvitle assurances that nonpoint source conbols will achieve expected load redudions and, such TMDL should indude a mon0oiing plan that describes the

additional data to be coileded to tletermine if the load reduqions provided for in the TMDL are occurring and leading to attainment of waterqualhy standards.

10. implementation

EPA policy encourages Regions to wodc in partnership with StateslTdbes to achieve nonpoint source load allocations established for 303(d)-listed waters impaired by

nonpoint sources. Regions may assist States/Tdbes in developing implementation plans that include reasonable assurances that nonpoint source l.As established in TMDLs for

waters impaired solely or primarily by nonpoint sources will in fad be achieved. In addition, EPA policy recagnizes that other relevant watershed management processes may be
used in the TMDL process. EPA is not mquin:d to and does not approve TMDL implementation plans.

11. Public Participation

EPA policy is that there should be full and meaningful public participation in the TMDL development process. The TMDL regulations require that each State/fribe must subject

calcula0ons to establish TMDLs to public review consistent with its own cominuing planning process (40 C.F.R. §130.7(c)(1)() ). In guidance, EPA has explained that final

TMDLs submitted to EPA for review and approval should describe the State's/Tdbe's public participation process, including a summary of significam comments and the

State's/fribe's responses to those comments. When EPA establishes a TMDL, EPA regulations require EPA to publish a notice seeking public comment (40 C.F.R. §130.7(d)

(2) )-

Provision of inadequate public participation may be a basis for disappmving a TMDL. If EPA detennines that a Statelfribe has not pmvided adequate public participation,
EPA may defer its approval action until adequate public participation has been provided for, either by the State/Tdbe or by EPA.

12. Submittal Letter

A subrrmiltal letter should be included wOh the TMDL submittal, and should specify whether the TMDL is being submhted for a technical review or final review and approval.

Each final TMDL submitted to EPA should be accompanied by a submittal letter that explicity states that the submittal is a final TMDL submitted under Sedion 303(d) of the

Clean WaterAd for EPA review and approval. This deady establishes the State's/fdbe's intent to submil, and EPA's duty to review, the TMDL under the statute. The submittal

letter, whether for technical review or final review and approval, should contain such iden9fying information as the name and location of the waterbody, and the pollulant(s) of
concern.

13. Administrative Record

While not a necessary part ofthe submittal to EPA, the Statelydbe should also prepare an administrative record containing tlocuments that support the establishment of and

calculations/allocations in the TMDL. Components of the record should include all materials relied upon by the State/rribe to develop and support the calculations/allocations in

the TMDL, including any data, analyses, or scientificAechnical references that were used, recoids of conespondence wi[h stakeholders and EPA, responses to public comments,
and other supporting materials. This record is needed to fadl0ate public andlor EPA review of the TMDL.

.... .........

TMDL Review Checklist

StatelTribe:

§303(d) Segment(s):
Pollutant(s):

i.tl` •:C

f4 1;1&5.]rt^dy, P91;if^uP.l ^7 ^;'GP.45m, P^Jl:^{:a^t

l7FjRlP.rQ:1Sl!<Y i'f5.'l3afTii .

h9}r>o9'jcn* (U.s}

Date SubmiBal:

Date of EPA Actiorr-

Date Entered into Tracking System:

EPA Reviewer.
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No data avaiiabie

Approved by U.S. EPA

First cyde TMDL approved by U.S. EPA; second cycle load analysis in progress

First cydeTBADL approved by U.S. EPA; second cycle ava22rshed assessment in progress Updated 5/9/2013

TMDL nearly cannpiete

Load analysis in progress

t%Udatershed assessment iriprogress _.- -

, ::..: ........: ... m ,.,..,.., .._....,....,.....,, „_..,..,.: .:.,..,:,....:,-::,..:_



x%" 3 r F^::.

t F

r. <n/ :: /c f..
EP,, A

.^.....,a,^,,.^,x..u.. .., .... ... .. ... ...
Dirert:cea'n Office

Updated March 2013

^^^^^ ^^^ ^^^^ -M^^^^^
This guide, required by Ohio Revised Code 119.0311, is intended to help members of the

public who participate, or may wish to participate, in the rule-making process of the Ohio

Environmental Protection Agency (Ohio EPA).

Upon taking office on Jan. 10, 2011., Governor Kasich issued
Executive Order 2011-01K, "Establishing the Common Sense
Initiative." According to Lt Governor Taylor, the Common Sense
Initiative was created "to cut through the red tape and eliminate
burdensome, costly and duplicative rules and regulations so that
businesses and entrepreneurs can more easily put their job-creating
ideas into action and help revive Ohio's economy."

According to its Strategic Plan, the Common Sense Initiative Office
(CSIO) is guided by the following principles: regulations should
facilitate, not hinder, economic growth, regulations should be
transparent and responsive, compliance should be as easy and
inexpensive as possible and regulations should be enforced fairly
and consistently.

Subsequent to the issuance of the Executive Order, the Ohio
Legislature enacted Amended Substitute Senate Bil12 (SB2). SB2
more broadly seeks to identify and limit adverse impacts on
businesses regardless of size. Although SB2 was effective on June 7,
2011, many provisions took effect on Jan. 1, 2012.

SB2 codified the creation of the CSIO, altered the procedure for
promulgation of agency rules and expanded the jurisdiction of Joint
Committee on Agency Rule Review (JCARR). Under SB2, a rule that
might have an adverse impact on business is subject to additional
analysis by the agency proposing it, the CSIO and JCARR.

The objectives of these new requirements can only be achieved
when the process by which regulations are enacted is transparent
and accessible to persons outside of government and when those
regulations are crafted so they are easy to understand by those
affected.

Rule-making Requirements and Authoriz.ation

Ohao EPA's M€ssion

To protect the environment and public health
by ensuring compliance with environmental

laws and demonstrating leadership in
environmental stewardship.

Oh€o €:PAx:; Vgsion

The Ohio Environmental Protection Agency is a
trusted leader and environmental steward using
innovation, quality service and public '
involvement to ensure a safe and healthy
environment for all0hioans.

Agency Organization
Ohio EPA has six major program divisions that
implement Ohio's environmental regulations.

Air Pollution Control
(614) 644-2270 1 www.epa.ohio.gov/dapc/

Drinking and Ground Waters
(614) 644-2752 1 www.epa.ohio.gov/ddagw/

Environmental Response and Revitalization
(614) 644-2924 1 www.epa.ohio.gov/derrf

Environmental and Financial Assistance
(614) 644-2798 1 www.epa.ohio.gov/defa/

Materials and Waste Management
(614) 644-2621 1 www.epa.ohio.gov/dmwm/

Surface Water
(614) 644-2001 1 www.epa.ohio.gov/dsw/

The Ohio Revised Code (ORC) requires and authorizes Ohio EPA to
adopt administrative rules. Rules are adopted pursuant to Chapter 119 and section 111.15 of the ORC, which become part
of the Ohio Administrative Code (OAC). The Agency may also adopt internal management rules.

What is a ruie?

A rule is a regulation or standard, having a general and uniform operation, which is adopted, promulgated and enforced by
any agency under the authority of the laws governing such agency.

www.epa.ohio.gov - 50 W. Town St., Ste. 700 x- P.O. Box 1049 - Columbus, OH 43216-1049 , (614) 644-2621 * (614) 728-5264x)
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Rule-^^^lng P^ocess
The rule-making process may be lengthy and complex, but in general, there are standard steps involved in the adoption of
rules at Ohio EPA.

Dr^^^ng, Review and Eaa ly Stakeholder Outreach

The first step in the rule-making process is for Ohio EPA to identify that a rule needs to be amended, rescinded, or created.
There are many different reasons to change a rule, some include a quick change, (e.g., incorrect rule reference), a limited
rule change (e.g., difficulties with interpretation or application), a ful10RC 119.032 review (five-year review) and changes
to state or federal law.

In response to EO 2011-01K, Ohio EPA has added an additional step to ensure stakeholders are brought into the rule
process as early as possible. This additional early stakeholder outreach and request for information will allow for early
feedback before the rule language has been developed by the Agency. The notifications may be different for the type of
rule changes necessary.

For quick changes and limited rule changes - The notification will identify the rule and the problem, contain a link
to the current rule and provide information on how to comment.

i"or full ORC 119.032 reviews - The notification will identify the rule, link to the current rule, and provide
information on how to comment If problems with the current rule or concepts on how the rule will be changed have
already been identified by Ohio EPA, these may be included in the notification. If the intent is to file the rules as no-
change, then this will be identified in the notification.

For changes to state or federal laws - The notification will identify the rule, include the federal or state law that is
creating the need for the rule change, link to the current rule and provide information on how to comment.

For other changes not covered by one of the above scenarios - Ohio EPA will provide the best information
necessary to allow the stakeholders to comment on the rule.

This notification is not considered an action of the director and would not be public noticed. This is considered an early
courtesy to those interested parties that have already signed up to receive rule notifications. The notifications will include
a deadline for submitting comments and will ask the commenters for feedback to assist the divisions in filling out the
Business Impact Analysis required by the CSI process.

If any comments are received, Ohio EPA will consider those comments when drafting the rule changes. Ohio EPA will not
create an official response to comments for these comments. If Ohio EPA feels additional outreach with stakeholders is
necessary, the Agency may hold stakeholder meetings, send out additional questions to stakeholders or create external
advisory groups. This process does not suggest that Ohio EPA is required to send out drafts or negotiate rule language
with stakeholders.

Interested Party Review

The interested party review process is designed to allow interested parties, stakeholders or citizens to make comments
regarding the rule prior to adoption. Ohio EPA conducts the interested party review prior to filing the proposed rule with
JCARR. JCARR's primary function is to review rules in accordance with Ohio's laws. JCARR, part of the Ohio Legislature,
consists of five State Representatives and five State Senators.

Once the draft rule is completed, it is posted on Ohio EPA's website along with the completed Business Impact Analysis.
Interested parties are notified that the draft is available for review. A deadline for submitting comments is set by Ohio
EPA. This timeframe is normally 30 days but may be lengthened or shortened as needed.

Interested parties may register to receive notification through the State of Ohio's Rules E-Notification System at
www.business.ohio.gov/reform/ or through Ohio EPA's listservs at www.epa.ohio.gov/Rules andLaws.aspx. Once
registered, individuals will receive notices and communications regarding the creation, amendment, rescission or
continuation without change of any rule.

Consider Interested Party Comments

Ohio EPA collects, reviews, and considers each relevant comment, concern or question received during the draft review
period. Based on the comments received, Ohio EPA may revise the draft rules as appropriate. The time needed to review
and incorporate the comments received varies depending on the complexity of the comments.

P a ge; 2 255



^u,'We to Rule-Making
Submission of the Business lmpact Anaiysis

Ohio EPA is required to send this analysis to the CSIO. CSIO has two options for the Business Impact Analysis:

• Prepare and send recommendations to Ohio EPA for eliminating or reducing adverse impacts.
• Allow 16 days to pass without preparing and sending recommendations.

If a recommendation is received from the CSIO, Ohio EPA will respond to the recommendations and work with the CSIO to
resolve the issues. If 16 days pass, the rules can be original filed with JCARR.

Propose Ruies to KAf#f3

When the draft rule is complete, it is filed with JCARR, the Secretary of State and the Legislative Service Commission (LSC).
The Secretary of State maintains copy of the proposed rule. LSC reviews the proposed rule to ensure that it is properly
formatted and codified.

When the rule has been filed with JCARR, it is called a "proposed rule." Ohio EPA submits a Rule Summary and Fiscal
Analysis (RSFA), Environmental Amendment/Adoption Form and the Business Impact Analysis with the proposed rule.
These forms answer many questions regarding the content of the proposed rule, the legal basis for the rule, the
environmental justification, the adverse impacts to business, the estimated budgetary effect of the proposed rule and the
estimated cost of compliance by all directly affected persons.

The proposal to JCARR starts the 65-day JCARR jurisdiction. Within the first 31 to 40 days of that jurisdiction, Ohio EPA
will hold a public hearing to provide an opportunity for anyone to provide oral testimony on the rule.

Public Noticeg Comment Period and Hearing
When the rule is proposed, Ohio EPA public notices the proposal and begins the formal public comment period. The public
comment period usually ends on the day of the public hearing. Ohio EPA conducts public hearings for all new, amended
and rescinded rules. A public hearing is the public's opportunity to provide oral testimony for the record. Those who
choose not to provide oral testimony are encouraged to submit their comments in writing. Ohio EPA considers all relevant
comments when deciding whether to adopt, amend or rescind a rule. Public hearing notices are posted in Ohio EPA's
Weekly Review, on the Register of Ohio's website (www.regfsterofohio.state.oh.us) and Ohio EPA's website at
www. epa.ohio.gov/calendar.aspx,

Consider Public Comments
Written and oral comments received during the public comment period receive the same consideration. Ohio EPA
carefully reviews all submitted comments and may revise the proposed rule as appropriate.

JCARR Hearing and .itarisdictitan
JCARR has 65 days to review the rule to ensure:

• the rules do not exceed the scope of the rule-making agency's statutory authority;
• the rules do not conflict with another rule of that agency or another rule-making agency;

• the rules do not conflict with the intent of the legislature in enacting the statute under which the rule is proposed;
• the rule-making agency has prepared a complete and accurate rule summary and fiscal analysis of the proposed rule,

amendment or rescission (ORC 127.18) and, if the agency has incorporated text or other material by reference, the
agency has met the standards stated in ORC sections 121.72, 121.75 or 121.76; and,

• the rule-making agency has demonstrated, through the business impact analysis, CSIO recommendations, and
Memorandum of Response, that the regulatory intent justifies the adverse impact on business.

Within the last 41 to 65 days of JCARR jurisdiction, JCARR holds a hearing to accept comments on the proposed rule.
Based on the comments received, JCARR may take action to stop the adoption of the rule for the duration of that general
assembly.

Finalize the Rule
Following the 65-day JCARR jurisdiction, the director of Ohio EPA adopts the rule and establishes the date the rule
becomes effective. Once the rule is adopted, it is subject to appeal. The adoption of the final rule is public noticed in the
Register of Ohio at www.registerofohio.state.oh.us and in Ohio EPA's Weeldy Review.
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In extraordinary circumstances, Ohio EPA may bypass most of this procedure and adopt emergency rules. This requires an
order of the governor finding that an emergency exists and suspending the normal procedural requirements of ORC
Chapter 119. Emergency rules are not subject to EO 2011-01K or SB2. Emergency rules automatically expire after 90 days,
unless, in the interim, the Agency has gone through the normal Chapter 119 rule-making procedure.

PubJic Invtslvemeni;

There are many opportunities for the public to participate in the rule-making process. Some of the simplest, and most
effective ways, are described here.

• Sign up for the interested party list at wwa¢a epa.ahio.govIRule.!^- arid Lawsnaspx to receive notification of rule-
making activities.

• Sign up for the State of Ohio's Rules E-Notification System at www.busi.ness.ohio.gaavIreforml. Once registered, you
will be notified electronically about agency rule actions. The Rules E-Notification System notifies interested parties
and allows comment feedback during the executive order review of rules for selected state agencies. This notification
and comment feedback period will be conducted in concert with Ohio EPA's established interested party review
period.

• Review and comment on draft rules.

• Review the rule proposal and public hearing notices.
• Attend Ohio EPA and JCARR public hearings.

Resources

• Joint Committee on Agency Rule Review - www jcarr.state.oh.us
+ E-Notification System - www.business.ohio,gov/reform
• Ohio EPA Rules and Laws - www.epa.ohio.gov/Ru1es and Laws.aspx
• Register of Ohio - www.registerofohio.state.oh.us
• Common Sense Initiative Office - wwrvgovernor.ohio.gov/Prioritiesand/nitiatives/CommonSenseinitiative.aspx

Who to Contact

If you have a question regarding the rule-making process, please contact Ohio EPA's rules coordinator at (614) 644-2782.
If your question concerns a particular rule or technical requirement, please contact the appropriate division listed on the
first page of this fact sheet.
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