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Explanation of Why This Case Is a Case of
Public or Great General Interest

According to the Ohio Department of Education's 2011-2012 Annual Report, more than

100,000 students attended one of Ohio's 355 community schools during the 2011-2012 school

year. These students represented more than 6% of ptrblic-school enrollment. As public schools,

community schools receive taxpayer funds. See State ex Yel. Ohio Congress of Parents &

Teachers v. Stcrte Bd of Edn., 111 Ohio St.3d 568, 2006-Ohio-5512, 857 N.F.2d 1148, ^ 5. 52;

R.C. 3314.01(B); R.C, 3314.08. The aggregate value of these funds is substantial. T'he tetl

community schools involved in this case received more than $90 million in public money from

2007 to 2010, the three-year period preceding this litigation. More than 95% of this $90 million

passed through to the private manage.tnent companies that carried out the schools' day-to-day

operations. In this case alone, the use of millions of taxpayer dollars is at stake. I3ut the statewidc

impact of this appeal is greater still because it addresses two fundamental aspects of C)liio's

cornrnunity-school system: the use of public funds to operate the schools and the duties of

private management companies toward their governing authorities and the general public.

This appeal involves a contract dispute between ten community Schools2 and White Hat,'

but it does not present merely run-of=the-mill questions concerning contract interpretation. At its

core, this appeal turns on fundamentally-important questions concerning the relationship

2 "Schools" refers to I-:Iope Academy Broadway Campus, et al., include I-Iope Academy
Broadway C,atnpus, I-lope Academy Cathedral Campus (both in :IZeceivership), and Hope
Academy Lincoln Park Campus, n/k/a Lincoln Prep, Ilope Academy Chapelside Campus, n/Ic/a
Green Inspiration Academy, Hope Academy University Campus, n/k/a Middlebury, Hope
Academy I3row-n Street Cainpus, n/k/a Colonial Prep, Life Skills Center of Cleveland, n/k/a
Invictus; LifeSkills Center of Akron, n/k/a Towpath, flope Academy West Campus, n/k/a West
Prep, and Life Skills Center Lake F.'rie, n/1ua Lake Erie International.

`j "White IIat" refers to White Hat Management, LLC, WI-IIsS c>f Uhio, LLC, HA Broadway,
I,LC, HA Chapelside, LLC, HA Lincoln Park, LLC, HA Cathedral, LLC, I-IA I-ligh Street, LLC,
HA Brown Street, LLC, LS Cleveland, LLC, LS Akron, LLC, HA. West, LLC, and LS Lake
Eric, LLC.
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between conimunity schools and private management companies and the control and use of

taxpayer money by private management companies as they provide services to community

school.s. The practical issue here is which party-either the Schools or White Iiat---owns the

bLzlk of the personal property used in the Schools. The court of appeals decided that nearly all of

it belongs to White Hat.

T'he management agreements involved in this case required White Hat to act as

purchasing agent on behalf of the Schools when the "nature of the funding source" required the

property to be titled in the Schools' nanies. The Schools ha.ve argued that this nature-of-the-

funding-source provision recognizes a distinction between public funds and private fi.incis. "1'hat

is, when public funds are used to purchase property, the property must be titled in the names of

the Schools. When NVhite Hat uses its private funds, it owiiis the property.

The parties agTee that the "Continuing l~`ee" (paid by the Schools to W hite 1-iat under the

terms of the management agreements) is the fund source used to purchase most of the property

for the Schools. The Continuing Fee consists entirely of state funds designated by the Ohio

Department of Education for the education of public-school students. Based on the public nature

of these funds, the Schools cotrtend that White Hat was contractually obligated to title the

property purchased with these fiinds in the Schools' naines.

Although it did not outright reject the public-funds/private-firnds distinction, the court of

appeals neverfheless held that White fIat owns virtually all of the property used to operate the

Schools. The court held that the bulk of the Schools' operating revenue from the Ohio

Department of Education, which was paid to White Hat as the Continuing Fee, does not by its

nature require property to be titled in the Schools' names. This holding was driven by the

conclusiozi that the public funds ceased to be public funds "once the fixnds came irito possession
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and control of White I3at, a private entity." Hope Acczdenzy Broadway Carnpats v. White Hat

Mgt., LLC, 10th Dist. Franklin No. 12AP-496, 2013-Ohio-5036,1124..

T"he practical effect of this holding is twofold. First, the decision creates profound

implications for the ongoing viability of community schools that contract with private

management companies to carry out their day-to-day operations. Under the holding of the court

of appeals, upon termination of a management agreement, a management company could retain

not only its profit but also nearly all the hard assets used at the comm-L7nity school. The

community school would be left with few resources to serve students while the management

company would retain nearly all the property necessary to operate a school. When the General

Assembly authorized community schools to hire management companies, it could not have

intended to enrich the managenient companies in this way, leaving cornmunity schools with no

hard assets to actually operate a scliool.

Perhaps more importantly, by deeming public funds to be private funds the moment they

come into the possession and control of a private entity, the decision below threatens the public

accountability that ordinarily accompanies the use of public funds. The court of appeals held that

"White Hat could decide how and whether to spend the money, and the board no longer had any

control over or possessorv interest in the monies." Hope Accrdenay at ^[ 24. This conclusion is not

just inconsistent with Ohio law; it threatens to insulate inanagement companies such as Vti'hite

1-1at from any degree of oversight or public scrutiny, even as they collect tens of millions of

taxpayer dollars.

The courl of appeals' decision contrayenes the policy choices etiacted by the General

Assembly, which chose to permit and encourage the growlh of communitv schools within a

framework of structured accountability. A community school's performance and compliance
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with law are monitored by the school's sponsor. See R.C. 3314.02(A)(1), 3314.023,and 3314.03.

"I'he nliio Department of Education, in turn, monitors the sponsor. See R.C. 3314.015. Although

a community school may hire a private company to manage the school's operations on a day-to-

day basis, by declaring the funds they receive to be "private funds" immediately upon receipt,

the court of appeals efteetively frees management companies from any scrutiny or public

accountability.

This appeal gives this Court the opportunity to address three important issues concerning

public education and the use of taxpayer money. Through the Schools' first proposition of law,

the Court can determine the poitlt at which public funds become a private entity's earned profit,

particularly in the context of a private entity exercising agovernment fiulction. The second

proposition of lawr will allow the Court to examine the nature of funds allocated for public

education and to decide whether property purchased with such funds must be titled in the name

of a public school. The third proposition of law, which addresses the existence of a fiduciary

relationship, will allow the Court to determine the degree to which a private management

company is accountable to a community school. Each of these questions is vitally important to

Ohio's system of public education.

Statement of the Case and Facts

This case arises from ten substantially-identical managemiit agreements entered into

between the Schools and White Hat in November 2005, Each of the Schools entered into a

management agreement with a separate education management organization ("EMO") owned by

Vv'I-ILS of Ohio, LLC. Each EMO receives administrative services and support from White 1-Iat

Management, LLC. White Hat Ventures owns WHLS of Ohio, LLC and White Hat

Management, LLC. White Hat Ventures is not a party to the case. As set forth in n.3 suprca, the
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EMOS, White Hat Management, I,LC, and WHLS of Ohio, LLC, are referred to collectively, as

"White I-1at."

Depending on the school, the Schools paid White Hat 95% o or 96% of "the reveiiue per

student received by the School from the State of Ohio Department of Education pursuant to Title

33 and other applicable provisions of the Ohio Revised Code." (Management Agreements at Jf

8.a.) These funds are known as the "Continuing f'ee." White Hat also received 100% of the

Schools' state and federal grant funds. (Id.) 'T'he Schools received more than $90 million in

public money from 2007 to 2010, which means that more than 95% of $90 million passed

through the Schools to White I-Iat during that three-year period in exchange for White 1-lat's

services in operating the Schools' day-to-day operations,

Under the terms of the management agreements, White I Iat had the right and obligation,

to the extent permitted by law, to provide "all functions" relating to the provision of the

applicable educational model and the management and operation of the Schools. (See

Management Agreements at ¶ 2.) Although the Schools retained the right to perform their own

accounting, financial reporting, and audit functions, the management agreements required White

l-Iat to provide nearly every aspect of the operation of the Schools, including the provision of the

Schools' staffing, academic, and purchasing needs. (See id.)

I'he Schools did not perform well under Wh:iteHat's management. Of the ten schools

involved in this suit, two have been shut down by the Ohio Department of Education for

aeadenlic IallUre," four are on "academic watch" or "academic emergency," and one has

received a rating of"continuousirnprovement,"the equivaleiitof a "C" grade.4 This

consistently-poor performance motivated the Schools to question, among other things, how

4 These ratings are an improvement from the date the lawsuit was filed.
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White Hat spent the public funds it received. The Schools sued White Hat in May 2010 after

White Hat refused to provide meaningful informatioii. The Schools' complaint states claims for

declaratory judgment, breach of contract, breach of fiduciary duties, injunctive relief; and

accounting. 'I'he Schools named the Ohio Department of Education as a defendant because the

lawsuit challenges the constitutionality of R.C. 3314,026.

`I'his appeal relates to the trial court's decision granting in part and dznying in part the

Schools' motion for summary judgnlent concerning the parties' property rights. (See Appendix at

A-21) White Hat bought or was reimbursed for nearly all of the property used at the Schools

with the Continuing Fee and grant funds. `I'he Schools argued that, based on the nature of the

funding sources and pursuant to the parties' management agreements, White Hat purchased the

property as purchasing agent on behalf of the Schools. The Schoolsalsa argued that White Hat

owes them duties as fiduciaries. The trial court found that White Hat was not acting as the

Schools' purchasing agent when it used the Contintiiilg Fee to purchase property. (See Appendix

at A-27.) The trial court also found that the management agreements create only a limited

fiduciary relationship based on White Hat's contractual duty to assist the Schools in obtaining

assignments of existing leases. (See Appendix at A-31 A-34.) "I'he Schools appealed to the I'enth

District Court of Appeals, which affirmed, albeit for different reasons. Unlike the trial court, the

court of appeals held that the Continuing Fee loses its nature as "public funds" immediately upon

payment to White I-1at.

The current appeal represents just part of the pending litigation. The trial court made

several preliminary rulings concerning discovery and the merits of the parties' claims. In

addressing these preliminary issues, the trial coiirt concluded that White Hat is a"public official"

luzde.r R.C. 117.01(E) and that the Continuing Fee is "public money." (See Appendix at A-48, 50,
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70.) The trial court found that the atithority of White I-1at to operate the community schools arises

from its rights under the ternls of the rnanagemer7t agreenlents. The court, therefore, concltided

that White Hat is a "public official" as the "duly authorized representative or agent" of the

Schools pursuant to R.C. 117.01(E). Because White Ilat received money "under the color of

office" as the diLi1y authorized representative of the Schools, the trial court concluded that the

money was "public ntoney." (See Appendis: at A-48.) "1'hese findings of the trial court were not

on appeal and therefore were not fully briefed in the court of appeals.

White Hat appealed a discovery ruling to the Teiith District Cotirt of Appeals. In that

appeal, the court held, among other things, that White F-lat failed to establish good cause for a

protective order and that the trial court did not abuse its discretion by denying a request for a

protective order, The Tenth District ruled it did not have jurisdiction over the issue of whether

White 1-lat is a public official. See lIope Acad. Broadway Campus v. While Hat =VIgt., LLC, I Oth

Dist. Frazihlin No. 12AP-1 16, 2013-Ohio-911; ^( 34. This Court declined to accept White Hat's

appeal. See Hope Acczd. ;Br°oadway Campus v. White I-.Icit Ilgt., L.L.C., 136 Ohio St.3d 1452,

2013-Ohio- 3210, 991 N.E.2d 258.

Argument in Support of 11'ropositions of Law

Proposition of Law No. 1: Public funds paid to a private entity exercising a
government function, such as the operation of a community school, retain
their character as public funds even after they are in the possession and
control of the private entity. Although the private entity may earn a profit
out of the public funds, such profit is earned only after the private entity has
fully discharged its contractual, statutory, and fiduciary obli^ations.

In Oriana House, Irac. v. lVontgorneyy, 108 Ohio St.3d 419, 2006-Ohio-1325, 844 N.I;.2d

323, this Court rejected the proposition that public firnds automatically lose their public character

once paid to a contractor for services rendered. The Court held that Oriana 1-iouse; a private

entity that had contracted with a community-based correctional facility to provide its day-to-day
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operations, received and controlled public funds. Id. a.t13. Because it controlled public funds,

Oriana House had "a duty to account for [its] handling of those funds." Id., citing State ex rel.

Linndale v. Masten, 18 Ohio St.3d 228, 229, 480 N.E.2d 777 (1985) and State exrel. Sinith v.

sU dhat°Yy, 97 Ohio St. 272, 276, 119 N.E. 822 (1918). Public funds do not autoinatieally lose

their public character when they are transferred to a private entity. Indeed, this Court held that a

private entity holding public funds has a duty to protect the funds and handle them in accordailce

with law.

Although Ch°iana Llouse involved the right of the State Auditor to conduct a special audit

under R.C. 117.10, the fundamental principle recognized by the Court concerning the nature of

public rnoney-particularly when it is controlled by a private entity providing a government

function--applies here. The Court held that public fiinds that flow to a private entity performing

a government fuiiction necessarily retain their public character. See Oriana 7fouse at ¶ 15. Like

Oriana House, White Hat performs a governrnent function--priana Hot7se ran a correctional

facility and White Hat operates public schools. 1'ublic policy demands that White Hat acquire all

the public duties that traditionally accompany the receipt of publicfunds.

This conclusion is reinforced by the fact that White I-Iat is a "public official" that receives

"public money" under "color of office" pursuant to R.C. Chapter 117, "Community schools fall

within the definition of public office because they are entities `established by the laws of this

state for the exercise of [a] function of government." Cordra,) v. Int 'l. t'repctratory Sch., 128

Ohio St.3d 50, 2010-Ohio-6136, 941 N.E.2d 1170,';[ 22, quoting R.C. 117,01(D). 'fhe state .fiznds

cun7munity schools receive are "public money." Cordray at'[ 27; R.C. 117.01(C). And any "duly

authorized representative or agent" of a community school is a "public of#icial." C0r•dray at 24;

R.C. 117.01(E). Because White Hat operates public schools on behalf of the Schools pursuant to
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contract and under the authority of R.C, 3314.01(B), it has been operating as the Schools'

"authorized representative or agent." White Hat, therefore, is a public official.

The General Assembly enacted a policy that allows community schools to contractwith

private, for-profit companies to conduct the daily operations of schools. See R.C. 3314.01(B),

3314.02(A)(8), and 3314.024. Nothing suggests that the legislature, in doiiig so, intended to

relieve private management companies of the obligations t1-1at uniforinly go with the receipt of

public firnds. In fact, this Court's holding in Oriana Ifouse suggests that a managenlelit company

that performs a government fi2nction by handling the day-to-day operations of a public school

indeed does control public .fiinds.

The court of appeals rejected thisconelusion, holding that the Continuing Fee becomes

"private" immediately on receipt by White Hat. Hope .AcadeTny Broadway Casnpus v. GYhite Hat

ltlanagefnenl, LLC, et al,, 2013-Ohio-5036, at ^[ 24. After concluding it could not identify a

different point at which the fuzids could convert from public money to White Ilat's earned profit,

the court applied its holding in State ex rel. Yovich v, Bd. of Edn. of'Cuyahoga FallsCity School

Dist., 10th Dist. No. 91AP-1325, 1992 Ohio App. LEXIS 3323 (June 23, 1992). See Ilnpe

Acaderny Broadwa,y Campus at 22-24, The court held that public Funds lose their public

character once they come into possession and control of a private entity. Id. atTi 23-24. The court

ventured even further by holding that "White fIat could decide how and whether to spend the

money, and the board no longer had any control over or possessory interest in the monies." Id. at

1,124.

The Schools recognize that White Hat, as a for-profit enterprise, is entitled to try to earn a

profit for their services. Therefore, there must be a point at tivhich White I-1at encounters the

possibility of earning a profit out of the public fiindsit receives, Btit the Yovich holding should
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not guide the resolution of that issue in this case because Yovich does not account for the scope

of White Hat's responsibilities in carrying out a goverz-izxzent function.

Because it provided all the day-to-day operations for public schools, White Hat is very

different from other private companies that contract with a public schools, or with any other

public entity for that matter. Yovich involved a claiin by an employee of a private entity that

contracted to provide services at a nonpublic school. Yovich at *2. The private company agreed

to provide the nonpublic school with "auxiliary educational services," and it paid Yovich (its

employee) for his services as a school psychologist. Icl. Thus, in Yovich, the private entity was an

ordinary service provider to a nonpublic school that provided particular services in excharlgefor

compensation, which happened to flow from public funds.

In applying lovich here, the court disregarded the scope of White Hat's engagement. The

Schools retaii-ied WhiteI-latto provide all functions of the operation of public schools. White

Hat, therefore, carried out a government function, making this Court's holding in Oricrna 11ouse

the more applicable authority.

Contrary to what the court of appeals stated, the Schools do not suggest that "the monies

from the continuing fee must never convert to White Hat's `owi1' private monies anytiine during

the effective terms of the agreements." See id. White Ilat may earn a regular profit if it is able to

operate community schools efficiently and effectively, "1'hat profit, however, can be earned only

after White Iiat fully discharges its contractual, st.atutory, and fiduciary obligations--that is, after

it provides its barga,ined-for services in compliance with the law.

Proposition of Law No. 2: Wlaen a private entity uses funds desYgYiatecl by the
Ohio Department of Education for the education of public-school students to
purchase furniture, computers, software, equipment, and other personal
property to operate a community school, the private entity is acting as a
purchasing agent and the property must be titled in the name of the
community school.
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NVhite Hat expressly agreed to serve as the Schools' purchasing agent for the purchase of

furniture, computers, software, eduipment, and other personal property wherz "the nature of the

funding source" required the property to be titled in the names of the Schools. (See Mailagement

Agreements at ¶ 2.b.i.j The fttnding source at issue is the Continuing Fee-funds designated by

the Ohio Departrnent of hducation for the education of public-school students. These fimds, by

their nature, require property to be titled in the name of the Schools.

Ohio law limits the use of public funds. See State ex. i•el. Smith v. MahaNry, 97 Ohio St.

272, 119 N.E. 822 (1918), paragraph one of the syllabus. Pziblic funds caii be spent only as

authorized by law.1'd. Absent clear authority to the contrary, funds designated for the education

of public-school students must be used solely for the benefit of public schools. Logic demands

that whezi such funds are used to purchase property for the operation of a public school, the

public school must own the property. Instead, the Court of Appeals held that the term "nature of

the fttnding source" was unalnbiguous, although the true definition was never provided by White

lIat or the Court. The Court of Appeals also ruled that allowing a private contractor to use the

Continuing Fee however it saw fit, and to keepa[l property purchased with it does not violate

public policy. Hope Acaderny-.Br•oaclyt?ay Ccrnapus, Inc., et crl, v. White Hat Management, LLC, el

crl., 2013-Ohio-5036, at'(j^, 24-27.

Due to the large amount of taxpayer money at issue in this case and the comnlunity,

school industry, in general, resoiution of this issue is of great public interest.

Proposition of Law No. 3: A private entity that agrees to operate all functions
of a community school has a fiduciary relationship with thecommanity
school. A1thoYtgh the private entity may earn a profit for the services it
provides, it must act primarily for the benefit of the community school.

The existence of a fiduciary duty depends on the nature of a party's undertaking-that is,

the responsibilities the party agrees to assume. See ^S'tr°ock v. 1'res.snell, 38 Ohio St.3d 207, 216,
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527 N.E.2d 1235(194$). White Hat agreed to act on behalf of the Schools to help them carry out

their statutory puipose. The Schools contracted with White Hat to operate "all functions" of their

day-to-day operations. (See Management Agreements at 1-12.) White Hat acquires the real and

personal property needed for the Schools' operations, acts as the Schools' liaison with the Ohio

Department of Education, maintains portions of the Schools' records, kiires and manages the

Schools' personnel, obtains insurance on behalf of the Schools, and applies for and manages

grants on behalf of the Schools. (See 1Vlanagement Agreexnents at 11 2(a)(i), 2(b)(i), 2(c)(iii) and

(ix), 3, 6(a), 8(b).) Thistype of broad undertaking, when coupled with the public purpose being

carried out, imposes fiduciary obligations upon White Hat to work primarily for the benefit of

the Schools.

"The term `fiduciary relationship' has been defined by this court as a relationship `in

which special confidence and trust is reposed in the integrity and fidelity of alother and there is a

resulting position of superiority or influence, acquired by virtue of this special trust,"' Ed Schory

& Sons v. Francis, 75 Ohio St. 3d 433, 442, 662 N.E.2d 1074 (1996), quoting In re '1'er»tirtatiola

of EnaPloyrnent of Pratt, 40 Ohio St.2d 107, 115, 321 N.E.2d 603 (1974). In determining whether

a fiduciary duty exists, a court should "look beyond the agreement to the reality of the

relationship between the parties." Eyernnan v. May Kay Cosnnetics, Inc., 967 F.2d 213, 219 (6th

Cir. 1992). The management agreements placed White I-lat in a position of superiority over the

Schools, forcing the schools to place their trust in them. See 7 he Health Alliance of Greater

Cincinnati v. The Christ Ilo.spitczl, lst Dist. Hamilton No. C-070426, 2008-Ohio-4981,1i 21.

In denying the existence of a fiduciary duty in this case, White Hat has argt7ed tha.t its

relationship with the Schools is just an ordinary business relationship, pointing to contract

language that labels White Hat as an independent contractor. WhiteIlat's Cduciary duties,
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however, are not extinguished simply because it acts as an independent contractor. See Guth v.

Alliecl Ilome 11or°tg. ectpital Corp., 12th Dist. Glermont No. CA2007-02-029, 2008-Ohio-3386, ^

63. "The terrn "`independent contractor"" `is antithetical to the word "sei-;ant," although not to

the word "agent." In fact most of the persons known as agents, that is brokers, factors, attorneys,

collection agencies, and selling agel-icies, are independent contractors as the term is used in the

Restatement of this Suhject, since they are coni;ractors, but although employed to perform

services, are not subject to the control or right to control of the principal with respect to their

physical conduct in the performance of their services. However, they fall within the category of

agents. They are fiduciaries; they owe to the principal the basic obligations of agency: loyalty

and obedience."' Id., quoting Restatement (Second) of 1lgency, Section 14N, comment a. Under

the terms of the management agreements here, White Hat operates on behalf and for thebeilefit

of the Schools.

The fact that White Hat is a public official that agreed to carry out a governmental

function reinforces the fiduciary character of its undertaking. Public officials are fiduciaries who

owe fiduciary duties to the public. State v. JV.1clielvey, 12 Ohio St,2d 92, 95 (1967), citing Crcine

7i1I). ex rel. Stulter v. Secoy, 103 Ohio St. 258, (1921). White I1at is a public official pursuant to

C.`orclrav v. The International Pt°eparatwy School, 128 Ohio St.3d 50, 2010-Ohio-6136. White

1-Iat's atithority derives from its status as the Schools' "duly authorized representative" under the

management agreements. See Cordray v. The International Preparatory School, 128 Ohio St.3d

50, 2010-Ohio-6136, ^24 ("community schools are public schools" and a"du1y authori;red

representative of a community school is a public official"). White Hat was the Schools'

"authorized representative" under R.C. 117.01(E). 'I'he management agreements gave White Hat

"authority * * * necessary to undertalce its responsibilities described in [the] Agreement," and

13



required White I-1at to represent the schools by acting as purchasing agent, serving as liaison with

governmental or cluasi-governznental offices, applying for grants on behalf of the schools, acting

as the schools' interniediary with sponsors.

The nature of White t-Iats' undertaking here demands the existence of a fiduciary duty by

contract and pursuant to statt,itory law arid public policy. The Court of Appeals erroneously relied

upon ,4pplegate v. li'und.1or Constitzational Govt., 70 Ohio App. 3d 813, 817 (lQ"Dist, 1990) (£d.

at ^139) to find the lack of a tiduciary relationship, however, that case involved an informal

fiduciary relationship not one created by contract and statute like the onc at issue here.

Pursuant to the Manageinent Agreements, White Flat expressly agreed to act on the

Schools' behalf to operate "all functions" of their day-to-day operations, including an agreement

to act as the Schools' purchasing agent in certain czrcumstances. The existence of a fiduciary

duty must be recognized under Ohio law based on the scope and public purpose of White t-1at's

undertaking. I`he Court of Appeals ruled that the Schools' arguments in support of White 1-lat's

fiduciary obligations were inapplicable because "such precedent... [is] typically applied, in the

context of public officials who engaged in some sort of financial misconduct...(ci4ations

onlitted)... [s]uch is not the case here." Hope Acaciehcy Brocrclivay Campus, Inc., et aZ. v. White

Hai 1LIanagement, LLC, et al. 2013-Ohio-5036 at ^38. ln making this ruling, the Cow•t of

Appeals overreached, assumed facts not in evidence, and ignored the volumes of pleadings,

motions, and transcripts in vvhich the schools argue that very thirig; that White FIat, as a public

official, misappropriated the Continuing 1,ee and violated both the public trust and its fiduciary

obligations to the Schools.

14



Conclusion

Because this case involves a matter of publicannd great general interest, this Court should

accept the appeal and order that the case be briefed on the merits.
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IN THE COURT OF APF'nALS OF OI-IIO

TENTH APPELLATE DISTRICT

Hope Academy Broadway Campus et al.,

Plaintiffs-AppellantsJ
Cross-Appellees,

V.

4Vhite Hat Management, LLC et al.,

Defendants-Appellees/
Cross-Appellants.

No. 12AP-496
(C.P.C. No.1pCVC-o5-7423)

(REGULA.R. CALENDAR)

D E C I S I O N

Rendered on November 14, 2013

Dinsmore & Shohl LLP, and Karen S. I-lockstad; Shumaker,
Loop & Kendrick, LLP, James D. Coiner, and Adam M. Galat,
for plaintiffs-appellants/cross-appellees.

Taft, Stettinius & Hollister LLP, Charles R. Saxbe, Donald C.
Brey, and James D. Abrams, for defendants-appellees/cross-
appellants.

Jones Day, Gfi.ad.A. Readler, and Kenneth M. Grose, Amicus
Curiae Ohio Coalition for Quality Education.

Plichae•l DeWine, Attorney General, and Todd P. Marti,
Amicus Curiae Ohio Department of Education.

APPEAL from the Franld.in County Court of Common Pleas.

BROWN, J.

(yI1} Hope Academy Broadway Campus, Hope Academy Chapelside Campus,

Hope Academy Lincoln Park CamptLs, Hope Academy Cathedral Campus, Hope Academy

LTniversity Campus, Hope Academy Brown Street Campus, Life Skills Center of Cleveland,

Life Skills Center of Akron, Hope Academy West Campus, and Life Sl:ills Center Lake Erie
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("the schools"), plaintiffs-appellants/cross-appellees, appeal the judgment of the Franklin

County Court of Common Pleas, in which the court granted partial su.xnmary judgment in

favor of White Hat Management, LLC, WfILS of Ohio, LLC ("'VVI-I.LS"), fA, Broadway,

LLC, HA Chapelside, LLC, I-IA Lincoln Park, LLC, I-L4 Cathedral, LLC, HA University,

LLC, HA Brown Street, LLC, LS Cleveland, LLC, LS Akron, LLC, 1-3A West, LLC, and LS

Lake Erie, LLC (referred to as a singular entity "White Hat"), defendants-appellees/cross-

appellants. The nhio Department of Education ("ODE") and the Ohio Coalition for

Quality Education have filed amicus briefs. 'VV"hfte Hat has filed a motion to dismiss for

lack of a final, appealable order.

1121 The schools are the governing boards of ten community schools. In

Novernber 2005, each of the schools entered into similar management agreements with

separate education management organizations ("EMO"). The EMOs are owned by WHLS.

The EMOs receive assistance from White Hafi Management. The White Hat EMOs

manage and operate the schools. The management agreements provide for certain

payments from the schools to W'hite I-Iat. The schools paid White Hat a fixed percentage

of the per-student state fundzng they received, called a "continuing fee," as well as full

reimbursements for federal and state grants. White Hat was responsible for the day-to-

day operation of the schools, including the purchasing of furniture, computers, books, and

all other equipment. U'hi-te Hat also was responsible for providing a btulding and staff for

the schools.

1131 The management agreements terminated on June 30, 2oo7, but the parties

renewed them for one-year terms in 2007-20o8, 2008-2oo9, and 2009-2010. As of the

time of briefing, of the ten original subject schools, two Hope Academies had closed, and

the three Life Skills Centers were under different management.

1141 On May 17, 2010, the schools filed an action against Vb%hite Hat and ODE,

seeking declaratory relief, injunctive relief, and an accounting alleging claims of breach of

contract and breach of fiduciazy duty. In general, the schools asserted that, pursuant to

the terms of the management agreements, they were entitled to all property purchased by

White Hat using public funds without having to pay A?^'hiite Hat for such property. After

the action was filed, the parties executed a series of "standstill agreements," wb-ich

A - 2
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permitted the parties to continue operations as if the management agreements were still

in effect.

{l S} On February 21, 2012, the schools filed a motion for partial summary

judgment, claiming they were entitled to all property, without payment to V4'hite Hat, that

White Hat purchased using public funds to operate the schools. On May 11; 2012? the trial

court granted the schools partial summary judgment, finding that the schools are entitled

only to the personal property purchased by White Hat using funding sources that required

the purchase to be in the schools' names pursuant to the terms of the management

agreements. The trial court also found that White Hat had no fiduciary duty to give

property to the schools without compensation. 'fhe schools appeal the trial court's

decision, asserting the following assignments of error:

[I.] The trial court erred when it found that White Hat owns
certain personal property under the terms of the Management
Agreements and that the Schools rnust purchase the property
from White Hat at the expiration of the Management
Agreements.

[II. ] The trial court erred in declaring that the Schools have
legal authority to transfer title to personal property under R.C.
Chapters 3313 and 3314.

[III.} The trial court erred in limiting the nature of Wliite
Hat's fiduciary relationship to the Schools.

gy[ 6} We first address VVhite I-lat's motion to dismiss for lack of a final,

appealable order. Pursuant to Ohio Constitution, Article IV, Section 3(B)(2), this court's

appellate jurisdiction is limited to the review of final orders of lower courts. "A final order

* * is one disposing of the whdle case or some separate and distinct branch thereof."

Lantsberry v. Tilley Lamp Co., 27 Ohio St.2d 303, 3o6 (1971). A trial court's order is final

and appealable only if it satisfies the requirements of R.C. 2505.02 and, if applicable,

Civ.R. 54(B). Denham v. .New Carlisle, 86 Oli:io St.3d 594, 596 (1999), citing Chef Italiano

Corp. v. KentState Univ., 44 Ohio St.3d 86,88 (1989).

(171 When determining whether a judgment or order is final and appealable, an

appellate court engages in a two-step analysis. First, the court must determine if the order

is final within the requirem.ents of R.C. 2505.02. Second, if the order satisfies R.C.

2505.02, the court must determine whether Civ.R. 54(B) applies and, if so, whether the
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order contains a certification that there is no just reason for delay. Gen. Acc. Ins. Co. v.

Ins. Co. of N. Am., 44 Ohio St.3d 17, 21 (19$9). Civ.R. 54(B) does not alter the

requirement that an order must be final before it is appealable. Id., citing Douthitt v.

Garrison, 3 Ohio App.3d 254, 255 (9th Dist.1981).

1181 R.C. 2505.o2 defines a final order and provides several definitions.

Pursuant to Civ.R 54(B), a trial court may separate one or more claims from other

pending claims for purposes of appellate review. Ohio Millworks, Inc. v. Frank Paxton

Lumber Co., 2d Dist. No. 14255 (JLune 29, 1994). The claims separated must othercvise

have been finally adjudicated. Id. If the trial court expressly determines that there is no

just reason for delay, then the claim or claims separated, pursuant to Civ.R. 54(B), may be

reviewed on appeal even though other claims remain pending. Id.

{q[ 9} In the present case, White IIat's only real argument is that the trial court's

order did not adjudicate all of the parties' claims, and the trial court did not indicate there

was no just reason for delay. It is true that the trial court did not adjudicate all claims in

this multiple-claim action; thus, there could be no final judgment with regard to either

claim absent the "no just reason for delay" language from Civ.R. 54(B), In the original

decision, the trial court made no determination that there was no just reason for delay.

However, the schools filed a motion for Civ.R. 54(B) certification with respect to the trial

court's judgment, which the trial court granted on July 24, 2012. Therefore, we find the

judgment was botli a final and appealable order. White Hat's motion to dismiss is denied.

{1 1.0} The schools argue in their assignments of error that the trial court erred

when it granted partial summary judgment in favor of White Hat. Summary judgment is

appropriate when the moving party demonstrates that: (Y) there is no genuine issue of

material fact, (2) the moving party is entitled to judgment as a matter of law, and

(3) reasonable minds can come to but one conclusion when viewing the evidence most

strongly in favor of the non-moving party, and that conclusion is adverse to the non-

moving party. Lludson v. Petrosurance, Inc., 127 Ohio St.3d 54, 201o-Ohio-4505, ^ 29;

Sinnott v. Aqua-Caem, Xnc., 116 Ohio St.3d 158, 2007-Ohio-5584, ¶ 29. Appellate review

of a trial court's ruling on a motion for summary judgment is de novo. Iludson at t 29.

This means that an appellate court conducts an independent review, without deference to

the trial court's determination. Zurz v. 717o W. Broad AGA, L.L.C., 192 Ohio App.3d 521,

A - 4
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2o11-Ohio-882, ¶5 (loth Dist.); White v. Westfall, 183 flhio App.3d 807, 2oog-tJhio-

4490, T 6 (loth Dist.).

{y[ 11} Ah'hen seekin.g summary judgment on the ground that the non-moving party

cannot prove its case, the moving party bears the initial burden of informing the trial

court of the basis for the motion and identifying those portions of the record that

demonstrate the absence of a genuine issue of material fact on an essential element of the

non-moving party's claims. Dresher u. Burt, 75 Ohio St.3d 280, 293 (1996). The moving

party does not discharge this initial burden tinder Civ.R. 56 by simply making a

conclusory allegation that the non-moving party has no eviden.ce to prove its case. Id.

Rather, the moving party must affirmatively demonstrate by affidavit or other evidence

allowed by Civ.R. 56(C) that the non-moving party has no evidence to support its claims.

Id. If the moving party meets its burden, then the non-moving party has a reciprocal

burden to set forth specific facts showing that there is a genui.ne issue for trial. Civ.R.

56(E); Id. If the non-moving party does not so respond, summary judgment, if

appropriate, shall be entered against the non-moving party. Id.

{9[ 12} The present case involves the reading and interpretation of contracts

between the parties. In construing the terms of a written contract, our primary objective is

to give effect to the intent of the parties, which is presumed to rest in the language they

have chosen to employ. Shifrin v. Forest City Ents., Inc., 64 Ohio St.Bd 635, 638 (1992).

Common words appearing in a written instrumnt will be given their ordinary meaning

unless manifest absurdity results, or unless some other meaning is clearly evidenced from

the face or overall contents of the instrument. Alexander u. Buckeye F'ipe Line Co., 53

Ohio St.2d 241 (1978), paragraph two of the syllabus. Where the terms are clear and

unambiguous, a court need not go beyond the plain language of the instruzn..ent to

determine the rights and obligation.s of the parties. Aultm.an Hosp. Assn, v. Community

Mut. Ins. Co., 46 Ohio St.3d 51, 53 (1989). Where possible, a court must construe the

agreement to give effect to every provision in the agreeinent. In re All Kelley & Ferraro

Asbestos Cases, 104 Ohio St.3d 605, 2004-Ohio-7104, ¶2g.1Vloreover, the construction of

a written contract i s a question of law, which we review de novo. .Icl. at 1( 28.

{113} Here, the schools argue in their first assignment of error that the trial court

erred when it found that tiVhite Hat owns certain personal property under the terms of the

A ` 5
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management agreements and that the schools must purchase the property from White

Hat at the expiration of the management agreements. The pertinent language in the

agreements is found in three sections of the agreements: Sections 2, 8, and 12, Section 2

provides, in pertinent part:

b. Equipment:

i. The Company shall purchase or lease all furniture,
computers, software, equipment, and other personal propertv
necessary for the operation of the School. Additionally, the
Company shall purchase on behalf of the School any furniture,
computers, software, equipment, and other personal property
which, by the nature of the fiznding source, must be titled in
the School's name.

(1141 Section 8 provides, in pertinent part:

8. Fees.

a. Management, Consulting and Operation Fee. The School
shall pay a monthly continuing fee (the "Continuing Fee") to
the Company of Ninety Six Percent (96%) of the revenue per
student received by the School from the State of Ohio
Department of Education pursuant to Title 33 and other
applicable provisions of the Ohio Revised Code (the "Code")
plus any discretionary fees paid under the discretionary bonus
program identified in Paragraph 8.c. (the "Qualified Gross
Revenues"). Qualified Gross Revenues do not include: Student
fees, charitable contributions, PTA/PT(? Income and other
miscellaneous revenue received which shall be retained by the
School or PTA/PTU. Federal Title Programs, lunch program
revenue and such other federal, state and local government
grant funding designated to compensate the School for the
education of its students shall be fully paid to the Company.

i. Payment of Costs. Except as otherwise provided in this
Agreement, all costs incurred in providing the Educational
Model at the School shall be paid by the Company. Such costs
shall include, but sliall not be limited to, compensation of all
personnel, curriculum materials, textbooks, library books,
computer and other equipment, software, supplies, building
payments, maintenance, and capital improvements required
in providing the Educational Model. It is understood that at
the School's election, upon termination of this Agreement all
personal property used in the operation of the School and
owned by the Company or one of its affiliates and used in the

A - 6
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operation of the School, other than proprietary materials
owned by the Company, may become the property of the
School free and clear of all liens or other encumbrances upon
the School paying to the Company an amount equal to the
"remaining cost basis" of the personal property on the date of
ter.nlination.

ii. Property Qwned by the School. Tlie property purchased by
the School shall continue to be owned by the School.

ti 151 Section 12 provides, in pertinent part:

c. Equipment and Personal Property. On or before the
Termination Date, and after the payment of the "remaining
cost basis" to be made by the School in accordance with
Section 8 (a), herein the Company shall transfer title to the
School, or assign to the School the leases (to the extent such
leases are assignable), for any and all computers, software,
office equipi-nent, furniture and personal property used to
operate the School, other than the Company's proprietary
materials. Other than said proprietary materials, the School
shall own said personal property and the rights under any
personal property lease assigned from the Company to the
School.

7

{y[ 16} The trial court concluded that Section 8(a)(i) provided that White Hat

would buy and own all personal property, with the single exception of any property

required by the funding source to be purchased in the names of the schools. For all

personal property bought and owned, the trial court found, the schools would have to pay

WUte Hat.

11171 The schools argue that the agreements were ambiguous with respect to the

olAmership rights to property purchased with the continuing fee, as it is unclear. ytiYhen

White IHat was required to act as the schools' purchasing agent. The schools argue there

were at least the following two interpretations as to when VVhite Hat had to act as the

schools' purchasing agent: (1) the schools' interpretation - White Hat acted as the schools'

purchasing agent with respect to any property purchased with the continuing fee, and

(2) Wlute Hat's and the trial court's interpretation - White Hat sometimes acted as the

schools' purchasing agent in undefined circumstances.

{y[ 18} With regard to the first interpretation - that White Hat acted as the schools'

purchasing agent with respect to any property purchased with the continuing fee - the

A - 7
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schools contend that Section 2(b)(i) clearly indicates that White Hat was required to act as

the schools' purchasing agent wwhen the property was required to be titled in the schools'

names due to the nature of the funding source. The schools argue that the "nature" of the

funding source is meant to differentiate between public and private funding. The schools

point to Section 8(a) to assert that ODE was one funding source, and the federal, state,

and local governments that provided grant funding were other funding sources, and the

common characteristic shared by these funding sources listed in Section 8(a) was that

they are all public entities. Thus, the schools contend, as Section 8(a) relates to Section

2(b)(i), the "funding sources" underlying the continuing fee were public in rrature.

Accordingly, White Hat was obligated to act as the schools' purchasing agent for any

property purchased with the continuing fee, and all such property purchased w-ith the

continuing fee was owned by the schools.

{i 19} With regard to the secorid interpretation, which was advocated by NI4'hite

Hat and adopted by the trial court - that White Hat sometimes acted as the schools'

purchasing agent in certain circumstances - the schools contend that neither the trial

court nor White ffat explained when White Hat would be obligated to act as the schools'

purchasing agent, The schools point out that White Hat's position is that it owns all

property purchased with the continuing fee, as funds received in the form of the

continiung fee convert from public funds to private fumds, relying upon the language in

Section 8(a)(i). The schools claim that White Hat's and the trial court's reading of the

agreements fails because: (i) White Hat's obligation to "pay costs" under Section 8(a)(i) is .

irrelevant to the ownership rights of property because under Section 2(b)(i) White Hat

was required to make purchases, or "pay costs," for property purchased on behalf of the

schools, (2) White Hat's reading would render meaningless Section 2(b)(i), which

recognizes instances when White Hat was to act as the schools' purchasing agent based

upon the nature of the funding source, and the schools are public schools that receive

their funding from public sources, and (g) the repurchase provision in Section 8(a)(i)

applies only to property used in the operation of the schools and owned by 1AThi.te Hat, so

White Hat's reliance on that section presupposes that White Hat already owns the

property, which is the center of the current dispute.

A - 8
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{120} In its appellate brief, WYute Hat argues simply that White Hat is a

purchasing agent for the schools in one very limited situation: when a funding source

requires property to be titled in the schools' names. White I-Iat conten.ds that, in all other

circumstances, White Hat bought the property with its own money and is the sole owner

of that property.

{121} After reviewing the plain language of the agreements, we find the terms of

the agreements, when read as a whole, are not ambiguous. The schools own only that

property that must be titled in the schools' names due to "the nature of the funding

source." Section 2(b)(i). The language as used in the agreements does not support the

schools' interpretation that White Hat acted as the schools' purchasing agent with respect

to all property purchased with the continuing fee because the fee originated from a

"public" funding source. Presumably the bulk of White Hat's purchases to execute its

educational model for each school come from that school's continuing fee and grant

funding. Thus, under the schools' interpretation of the agreements, they would be entitled

to virtually all of the property purchased by WUte Hat to execute its educational model, as

the schools believe they are entitled to all property purchased with the continuing fee and

any grant funding. However, it is apparent from Sections 2(b)(i), 8(a)(i), and 12(c) that

the agreement contemplates that '41,Ute Hat will purchase property to execute its

educational model and will own certain of that property. Thus, that the agreements

contemplate that White Hat will own property it purchases strongly suggests that the

schools' interpretation that they should own virtually all of the property is incorrect.

22} Although the schools might counter that the property that White llat owns

is that property paid for with its "own" money, this attempted distinction reveals the flaw

in the schools' overall theory. Under the schools' theory, White Hat's "own" money used to

pay for property apparently must derive from earnings gained in the business of

managing schools. However, preszirn:ably these earnings derive, at least in significant part,

from the continuing fee paid to it by various schools - both those schools in the present

case, as well as others. Thus, at some point, the continuing fee paid to White Hat must

convert to White Hat's private monies with which it may then purchase its "own"

property. The schools neglect to define precisely when the continuing fee paid to White

Hat loses its public character and becomes NVhite Hat's private income. Pursuant to the

A - 9
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schools' theory, the monies from the continuing fee must never convert to White Hat's

"own" private monies anytime during the effective terms of the agreements; that is, the

continuing fee payments are always public funds as long as the parties are operating

under the agreements or any extension of the agreements. The schools fail to present any

authority for such an expansive definition of public funds. Therefore, the schools'

contention that the continuing fee paid to White Ilat is still public funds, even after it is

paid to Wllite Hat, has logical failings.

1123} Indeed, as White Hat points out, this court has explicitly found that onee

public funds are paid to a private entity, they lose their public character. In State ex rel.

Yovich v. Bd. of Edn. of Cuyahoga Falls C`ity School Dist., loth Dist. No. 91AP-1325,

(Jime 23, 1992), a school psychologist, who worked at a non-public school through its

contract with a private corporation, filed an action seeking a declaration that the board of

education had a duty to make employer contributions to the State Teachers Retirement

System ("STRS") for him. The board claimed that, although it was obligated to provide

psychological services to pupils with fimds appropriated by the state of Ohio, the

psychologist was an employee of a private corporation and was not a teacher. In seeking

STRS contributions, the psychologist argued, in relevarzt part, that the board paid him

with public funds. On appeal, we rejected the psychologist's public ftmds argument,

concluding:

Finally, appellant urges that * * * he was paid from public
fiinds while working for [the private corporation]. While
public funds were appropriated initially to pay for the type of
services performed by appellant, the funds lost their chief
characteristic of "public funds" once the funds came into
possession and control of CSO, a private entity. 'Ihe hallmark
of public funds is that such money belongs to the state or a
subdivision of government. The appellant in this case was
paid by a private corporation whose funds were not controlled
or held by the board. We, therefore, reject the contention that
appellant was paid with public funds.

11241 Our holding in Yovich is applicable to the present circumstances. Although

the monies White Hat used to pay for property were once public funds, at the time of the

purchases, the monies used to pay for the property were in the possession and control of

Vtrh.ite Hat, a private entity. White Hat could decide how and whether to spend the money,
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and the board no longer had any control over or possessory interest in the monies.

Therefore, consistent with Yovich, we agree that the continuing fees the schools paid to

White I-lat using public funds lost their chief characteristic of public funds once the fu.nds

came into possession and control of tiVWte Hat, a private entity.

(125} Accordingly, if the funds White Hat used to pay for the property were

private funds, then the meaning of the language in Sections 2, 8, and 12 is clear. Section

8(a)(i) provides that White Hat must pay for all property used in the education of the

students, and the schools may purchase any property owned by N'Yhite Hat upon

term.ination of the agreeznent. Section 2(b)(i) explains which property White Hat owns.

Section 2(b)(.i) requires White Hat to purchase on behalf of the schools only that property

that, by nature of the funding source, must be titled in the schools' names. Because White

tIat's private funds do not require the property purchased with them be titled in the

schools' names, the property purchased with White 1Iat's private ft.zn.ds is owned by White

Hat. Tollowi.ng this logic to its end, pursuant to Section 12(c), v1[11ite Hat mtist then

transfer title in the property to the schools after the schools' payment under Section

8(a)(i).

(126) We disagree with the schools' contention that ambiguity in the agreements

is illustrated by the trial court's finding that the parties must refer to some unspecified

funding source "requirements" outside the agreements to determine each party's property

rights and the court's failure to explain how the parties should determine whether the

funding source required the purclia.se of property in the schools' names. The schools

present no authority for the proposition that a contract cannot reference a defined

variable outside of the contract. To be sure, contractual language is ambiguous if a court

cannot determine its meaning from the four corners of the contract. See Covington v.

Lucia, 151 Ohio App.3d 409, 2003-Ohio-346, ¶ 18 (xoth Dist.). However, contracts are not

invalid simply because they depend upon an outside source to supply a contract term. See,

e.g., State ex rel. Ohio Atty. Gen, v. Tabacalera Nacional S.S.A., loth Dist. No. 12AP-6o6,

2013-Ohio-2070,1{ 20 (finding that the case was not one involving a contract that named

a specific outside source to give meaning to a particular term, like a term in a variable rate

loan that refers to a rate set by an outside source to calculate the rate for the loan);

Arlington Hous. Partners, Inc. v. Ohio Hous. Fin. Agency, roth Dist. No. ioAP-764, 2012-
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Qhio-1412, 41 36 (variable terms that will fluctuate with an independently set index are a

common and enforceable component of many types of contract). Here, the terms of the

agreements are explicit in requiring property to be titled in the schools' names only if the

source of the funds requires purchases made tivith them to be titled in the names of the

schools. Whether a funding source requires purchases made with them to be titled in the

name of the school is not an Lu-zcertain variable capable of varying interpretations but,

rather, a definite term to provide meaning to the terms of the agreements. Despite the

schools' attempt to deconstruct the agreements with ambiguity, the intent and meaning of

the agreements, specifically Section 2(b)(i), are clear here.

11271 The schools next argtze that because of the uncertainties and ambiguities in

the contract, the trial court was required to resolve them in a way that makes the

agreements fair and reasonable, and the trial court's finding was against public policy. The

schools contend that it was unfair to find that W'hite Hat owned all of the property it

bough.t with the continuing fee because White Hat was already earning substantial income

from the continuing fee and was not entitled to earn even more in the forrn of property

ownership.

{i 28} Initially, we reject the schools' unfounded argument that it would be unfair

to find that White Hat owned all of the property it bought with the continuing fee because

White Hat was already earning substantial income from the continuing fee and N-vas not

entitled to earn even more in the form of property ownel:ship. The schools fail to cite any

authority for the proposition that White Hat is somehow precluded from earning "even

more" by keeping any property it purchased even though it was also earning income from

the continuing fee. There is no case law we are aware of that caps a private entity's level of

income based upon the sole nebulous reason of it being "unfair." If the contracts entered

into by the parties here permitted White Hat to purchase and own private property using

its own income, including income derived by the continuing fee, then we see no inherent

unfairness in such an agreement. We also fail to see why property retained by White Hat

spending the continuing fee should be treated any differently than earnings retained by

W'hite Hat not spending the continuing fee. If it is not unfair for V1T'hite 1-Iat to retain the

unspent continuing fee as profit, it should not be unfair for White Hat to retain property

purchased with the continu:ing fee.

A ° 12



OA076 - X39

^
0̂
0a
a04^-

o^
0a
cm

0
z
M
0

0
^
0
Nt

U
W
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11291 With regard to the schools' claim that we must interpret the agreements in

such a way that makes them fair and reasonable, that rule of contract is only implicated

when a contract is susceptible to two interpretations. See GLIC Real Estate Iloldings,

LLC v. Bicentennial Plaza Ltd., :loth Dist. No. 11AP-474, 2012-Ohio-2269, 1C io (where a

contract is susceptible of two constructions, we must employ the construction that makes

the agreement fair and reasonable and gives the agreement meaning and purpose). VL'here

contractual language is unambiguous, we must apply that language as written without

resort to methods of construction or interpretation, and we may not, in effect, create a

new contract by finding an intent not expressed by the clear language. See Cleveland

Constr., Inc. v. Kent State Univ., ioth Dist. No. ogAl3-822, 2oso-Ohio-2go6, ¶ 29.

Therefore, in the present case, as we have found the language in the agreements is

unambiguous, we do not resort to this rule of contract.

(1301 The schools next argue that the trial court ignored the absence of statutory

authority for comm.unity schools to transfer property for the benefit of a private entity.

Furthermore, the schools contend that the trial court misinterpreted R.C. 3314.04 and

3313.41. R.C. 3:313.41 pro-vides rules that boards of education must follow when disposing

of real. or personal property that it owns in its corporate capacity. R.C. 3314•04 provides:

E,xcept as otherwise specified in this chapter and in the
contract between a community school and a sponsor, such
school is exempt from all state laws and rules pertaining to
schools, school districts, and boards of education, except
those laws and rules that grant certain rights to parents.

11311 White Hat counters that the schools were exemPt from "all state laws

pertaining to" traditional public schools, except as noted in R.C. 3314.04; tlius, the

schools' contention that they do not have authority to pass title of personal property to

White Hat is invalid. White Hat also asserts that the schools' argument that it cannot

dispose of the property is premised on the notion that the schools owned the property in

the first place. VVhite Hat points out that the schools' own records do not reference or

account for the personal property it claims to own, 'Ahite Hat purchased all of the

property in dispute with. its own money and not any grant money, and the contracts did

not specify that 41mi.te Hat was buying property on behalf of the schools.

A - 13
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{9[ 32} The trial court found that the schools operate under R.C. 3314•04 and that

section exempts them from all state laws and rules that apply to traditional schools,

school districts, and boards of education, except for those laws and rules that grant certain

rights to parents. The court concluded that, because R.C. 3313•41, upon which the schools

rely, does not grant any rights to parents, it does not fall under the exception in R.C.

33i4. 04.

{y[ 33} We agree with the trial court. As White Hat points out, the schools'

argument that R.C. 3313.4:1 limited its ability to dispose of property is grounded upon the

presupposition that it owned the property in question in the first place. As we have

already found, the schools did not own the property. Notwithstanding this finding, we

would still reject the schools contention. Although the schools again attempt to create

ambiguity with. the language used in R.C. 3314.04, we find it clear. As the trial court

found, R.C. 33:14.04 exempts community schools from all laws and rules that apply to

traditional schools, except for those relating to the rights of parents. As R.C. 3313.41 does

not relate to the rights of parents, the schools are exempt from that rule and it does not

impose any limits on its disposal of property. We find no reason to read anything more

complicated into this plain lariguage. Thus, this argument is without merit. Therefore, for

all of the above reasons, the schools' first assignment of error is overruled.

11341 The schools argue in their second assignm.ent of error that the trial court

erred in declaring that the schools have legal autliority to transfer title to personal

property tmder R.C. Chapters 3313 and 3314. The schools' argument under this

assignment of error closely tracks the final argument addressed under the schools' first

assignment of error above. The schools contend that, as public entities created by statute,

they may take only those actions specifically authorized by statute, and they must pursue

the proper statutory method of disposing of its property. The schools maintain that

nothing in community school legislation authorizes property transfers with respect to

community schools; thus, they are barred from selling or transferring property.

{y[ 35} However, the schools' arguments are again based upon the notions that the

schools owned the property bought by White Hat with monies that were paid to it as the

continuing fee and that the property was purchased with public funding. As we have

found, the schools never owned the property, and the property was not purchased with

A - 14
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public funding, Instead of transferring property to White Hat, the schools paid money to

White Hat, which then bought property using the income generated frorn the continuing

fee. There has never been any exchange of the property in question here. Therefore, this

argument is without merit, and the schools' secon.d assignment of error is overruled.

{136} The schools argue in their third assignment of error that the trial court erred

by limiting the nature of White Ilat's fiduciary relationship to the schools. " 'A "fiduciary

relationship" is one in which special confidence and trust is reposed in the integrity and

fidelity of another and there is a resulting position of superiority or influence, acquired by

virtue of this special trust.' "Stone v. Davis, 66 Ohio St.2d 74, 79 (1981), quoting I-n re

Termination of Employment, 40 Qhio St.2d to7, 115 (1974). The term "fiduciary" is

defined as "a person having a duty, created by his undertaking, to act priniarily for the

benefit of another in matters connected Nnith his undertaking." (Emphasis omitted.)

Groob v. KeyBank, ro8 Ohio St.3d 348, 2oo6-01-iio-11.89, ¶ 16. A fiduciary relationship

may be created by contract or an infornial relationship where both parties understand

that a special trust or confidence has been reposed. Id., citing Umbaugh Pole Bldg. Co.,

Inc. v. Scott, 58 Ohio St.2d 282, 287 (1979)•

(1371 Here, the trial court found that a formal general fiduciary relationship was

not created by the agreements. The court found that the parties dealt with each other at

arm's length in a commercial context, and the parties' relationship was not created

informally but, rather, by execution of 16-page contracts that specifically provided that the

contracts were not to be construed as creating a partnership of joint venture between the

parties. The court did find that the agreements created a limited fiduciary duty on the part

of White Hat to use its best efforts to assist the schools in obtaining assignments of

existing leases under the same terms and conditions and left open the possibility that a

general fiduciary relationship was created by the conduct of the parties.

{9[ 381 The schools contend that Nti"hite Hat was barred from taking title to the

property even if the schools had authority to pass it because VVhite Hat is both a public

official and a fiduciary barred from taking pecuniary gain in performing a public contract.

In support, the schools cite State v. McKelvey, 12 Ohio St.2d 92, 95 (1967), in which the

Supreme Court of Uhio held that a public official is a fiduciary, and a public official cannot

we his position for private profit, as it would be a v-iolation of this duty to the citizens of
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the state for an official to use his public office for private gain. However, such precedent

"'was established, and has tvpically been applied, in the context of public officials who

en.gaged in some sort of financial misconduct, such as using their public office for private

gain or misappropriating funds in contravention of express statutory duties.'" Cristino u.

Bur. of Yt'orkers' Cornp., ioth Dist. No. 12AP-6o, 2oa2-Ohio-4420> 1119, quoting State ex

rel. Cook v. Seneca Cty. Bd. of Commrs., 175 Ohio App.3d 721, 2oo8-Ohio-736,'fi 32 (3d

Dist.). Such is not the case here. Here, the "private gain" rPsulting from White Hat's

ownership in the property was not due to financial misconduct but from the expenditure

of the corporation's own income derived from formerly public funds. The schools have not

cited any atithoritv for the proposition that the fiduciary duty of public officials extends to

a community school management company's purchase of goods with private corporate

income generated from continuing fees, and we decline to extend the law in this manner

to create such a duty when the agreements specifically indicated that the parties did not

intend to create a partnership or joint venture and termed White Hat an independent

contractor. See, e.g., .tVilczvar v. Osborn, 127 Ohio App.3d 1, 20 (2d Dist.1998) (parties to a

joint venture owe each other fiduciary duties, such as a duty of full disclosure and a duty

against self-dealing); Schtrlman v. Wolske & Blue Co., L.P.A., 125 Ohi.o App.3d 365 (ioth

I3ist.1998) (under Ohio law, there is generally no fiduciary relationship between an

independent contractor and his employer unless both parties understand that the

relationship is one of special trust and confidence).

(11391 In addition, a fiduciary relationship cannot be unilateral. Applegate v. Fund

for Constitutional Gout., 70 Ohio App.3d 813, 817 (ioth Dist.199o). "A party's allegation

that he reposed a special trust or confidence in an employee is insufficient as a matter of

law to prove the existence of a fiduciary relationship without evidence that both parties

understood that a fiduciary relationship existed." Schulman at 372, citing Lee v.

Cuyahoga Cty. Cozcrt of Common Pleas, 76 Ohio App.3d 62o, 623 (8th Dist.1991). In the

present case, the schools failed to produce any evidence showing that White Hat, which

was an independent contractor under the agreement, entered into any mutual fiduciary

relationship with the schools. Although we agree every contract contains an implied duty

for the parties to act in good faith and to deal fairly with each other, Littlejohn v. Parrish,

163 Ohio App•3d 456, 2005-Ohio-4850, 127, there was no formal general fiduciary duty
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created by the agreements that required VVhite Hat to purchase and hold property for the

schools' benefit. For these reasons, the schools' third assignment of error is overruled.

fy[ 40) Accordingly, the schools' assign:znents of error are overruled, and the

judgment of the Franklin County Court of Common Pleas is affirmed.

Motion to dism.iss denied;
judgment affirnied.
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TYACK and McCORMAC, JJ., concur.

McCORiYUC, J., retired of the Tenth Appellate District,
assigned to active duty under authority af the Ohio
Constitution, Article IV, Section 6(C).
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DIS'1 RICT

Hope Academy Broadway Campus et al.,

Plaintiffs-Appellants/
Cross-Appellees,

V.

White Hat Managernent, LLC et al.,

Defendants-Appellees/
Cross-Appellants.

No. 12AP-496
(C.P.C. No. zoCVC-o5-7423)

(REGULAR CALENDAR)

JUDG1bIEN'T ENTRY

For the reasons stated in the decision of this court rendered herein on

November 14, 2013, the schools' tYrree assignments of error are overr.uled, and White

Hat's motion to dismiss is denied. To the extent that 167hite Hat asserts any cross-

assignn-ients of error, we overrule them. It is the judgment and order of this cotu t that the

judgment of the Franklin County Court of Common Pleas is affirmed. Costs are assessed

against the schools.

BROWNT, TYACK, and McCORIYIAC, JJ.

/Sj JUâUE
Judge Susan Brown

1VIcCORIVIAC, J., retired of the Tenth Appellate
District, assigned to active duty urrder authority of
the Ohio Constitution, Article IV, Section 6(C).
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Case Title: HOPE ACADEMY BROADWAY CAMPUS -VS- WHITE HAT
MANAGEMENT LLC
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So Ordered

Isf Judge Susan Brown, P.J.

Electronically signed on 2013-Nov-14 page 2 of 2
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IN 1HS COURT OF COMMON PLEAS, FRANEL,IN COUNTY, OHIO
CNILL DIV7[$ItDN

Hope Academy Broadway Campus, et al., .

v.

Piaintiffa,
{;ase No. 10G'VH-05-74 23

Judge John P. Bender
White lbt Managemant, r.LC, et al.,

Defendants.

BIINDU., J.

1. emodum, Ahit'g

On February 21, 2ax2, pbintiffs Hope Academy BmadvraX Campus, et al.

('Plaintiff SchnaLs") filed a motic ►n for suwnary judgment askang the cwrt to declare

the property rights of the parties under the terms of their contracts and applicable laws.

Defendants W'hite Hat Managamentr = et al. ("Ntute Hat Defendants") filed a brief

oppoAng the motion, to which the Plaintiff Schools replied. The motion is fiudly briefed

and ntaw comes before the cDurt for a ruling. LM R. 2Lan.

11-

Summary judgment is prnper only rnhan the moving party demonstrates it is

entitled to judgment as a matter of law because no genuure Lssue of material fact adsts

° tx> merit a trial. Cav.R 56(C). All ewidentiary materials and aiC raasonab)e infemces

based n.ntheira must be viewed in a light most favnmble to the nonmoving party. T,ery;*

u. Wean Ehrita4 Tnc., 5o Ohio St. 2d 317 (a:977). Because summa.ry judgment trerminatas
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a lawsuit wiftut a trial, it muuat be awarded cautiuusly. Norris u. Ohio Std. Oil Co., 7o

Ohio St.2d 1, 2 (1982).

The party moAng for summary judgment may not simply state that 1,Ie

nonnaoxitqg party cannot prove its case; it must identify th;c+se portiona of the record that

show the atance of a genuine issue of material fact on an essmtial element of the

ncmmoving party's case. Draher v. Burt, 75 Ohio SL3d 28cr, 293, 1996-+dhio-ial. if the

mov%ng party does not do so, the summary judgment motion must be denied.

A nonmonir,g party's failure to respond to a summalyjuclgment motion does not

mean the movin.g party autc►maticaliy pcevsils, the court must still examine ali the

evidence properly before it and detwrnirie, based ®n that evidence alone, whether a

genuine issue of rnaterial fact aasts for trial. There is no "defauit" summaxy,judgrnent in

Ohio. Maust u. Palmer, 94 Ohio App. 3d764 ► 769 tioth Dist.1g94).

Henv+sr►er, if the marering party ,sattafies its L-utiel burden, the rlorlmv&g party

must identify specific facts showing that a gemfine issue of mater%al fact remains

trial. Id., C""av.R 56(E). "'Unly disputes over fadts that might affect the outcome of the

suit under the govenft law will properly predude the entry of salmmary judgment.

Factual disputes that are irrrelevant or unn ry wild not be cxDunted." Mcunfrar v.

Yolzo's Fast Food Equipment, ioth Disz. No. o2AP-79, 2002-Qttio-ft6, 138 quoting

.Anderaort V. LPbeV LObby, Iw-, 477 tT,S. 242, 248, 306 S.Gt. ^(1986); sm also,

74irnsr o. l,vne'r, 67 Ohio St3d 337, 339-34a,1998-Ohio-3.76. If the nonmoving party

shoi,rs that a genuine issue of material fact remains, the caae proceeds trial, if the

nonmoving party fails to do sc^ the rr:oving party is entitled to summary judgment.

BwMftdat Ohio, Ine- u. K'ennecilj, ioth Uist. No. 04AP-2383, 2oo5-0hio-5t59, I11, citirg

Dreshar°, supra.
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Ttae Plaintiff Schools and the White Hat Defendants dispute the meaning of their

written contracts, particularly as they relate to their respective rights in personal and

real property when the amtracts crad. The 1'Iaintiff Schools claim these contracts entitle

them to kase the fse%lities they now occupy. llie Plaintiff Schook aw stabmit thoy $rc

entitled to the personal propezty ovi,thout payment and aague that the court should not

enforce the contracts' plain language. The White Hat Defendants respnd that the

Pdaintiff Schools have no rights to any property because the contracts were not

°termunated," they simply " .•

Section 8(a) states:

i. Payment of Costs. Except as o thmwise provided in
this Agreement, all co,sts inxurrad in providing the
E, dumtional Model at the School sha]I be paid by the
Company. Such costs shall inelude, but ahall not be limited
to, compensation of a11 personne], cuuriiculwm materials,
textbooks, l'hrary booka, computer and other eqcupment,
software, supplies, building payrnents, maintenance, and
capital improvements required in pmvidrng the Educational
Modal. it is understood that at the School's elactkn, upon
texxnination of this Agreement all personal property used in
the operation of the School and owned by the Company or
one of its affiiiatea and used in the operation of the School,
athar than proprietary ruatetials owned by the Company,
may become the property of the School frve and clear of all
liens or other amunbmnees upon the SdxxA paying to the
Company an amavnt equal to the "remaining cost basis" of
the peronal property on tbe date of tennunation. ** '' a In
the event that School purcham the personal property it
rnusC purduse all of said persamal property, mccept any
proprietary materials, and must alm exercise the School's
Option to Lease the School Facility pursuant to Sedxoa°>
i2(b).

ii. Property Owned by the Schooi. The property
pwrchasod by the School shall contirnu to be owned by the

= The omined knguageeqiains liowtocalakte ttie "renWzai(ng catt trasia,"
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SdxxA. The Company sb.all prominently mark or tag with a
ntmnber any property owned by the 5chool in acxardance
with School policy and keep an inventory of said propuly.

Section i2states:

b. Option to Ixasc.. Upon payment to the Gompany of
ttvo (2) m®ntlta (sic) rent and otiw mlevant manthly faciiity
costs, including, but not lunited to, utilities, ir►swtance and
maintenance, for aixty (6o) days foliowirsg the Temination
Date, the Company sha.ll keep the lease for the School's
facility in effect for the purpose of allowuag the School to
evaluate Its desire to lease all or part of the School Facility
upon the aaane terms and conditions as the Crixnpany or in
the evmt that the Company owns such bcllity, rent shall be
baaed upon the fair aaarket value as detamined by an
independent appraiser. In the event that the Sdml does
desire to Ww the School Fwality, the Company ahail use its
best efforts to assW the School in its attempt to obtWn an
assignment of the lease. If such an 'pment does oeur,
then any leasehald improwements installel and paid for by
the Company or its affil'aates for the School Fa©litjr, which
xvm not included in the rent paid by the Company for the
School FaWity, ahalI be treated as personal proPwcz."ty and the
school sItaII pay to the Cmpany the ra °' mst basis of
such property, based upon the calculation methodology
iracluuied In Section 8(a)(i), herein, on or before the date of
suGh a ent less any start-up or develupmentat grants
received pumant to Secfion 8,and which were applicd for
saW kasehold improvements. In the event that the School
stWl elect to exercise its option to lease the Sdt+xal FaciUty it
ahaEl alao purclasa and Iesw (to the extent such leam are
assignable) the gersonal property as set forth in Saedon
8(a)(i).

c. &luipmant and Personal Property. On or before the
Termination Date, and after the payment of the "ramaining
cost basis' to be ma& by the School in accordance with
acction Wa), herein the Company ahall tmnsfer title to the
School, or assip to the Schooal[ the Ieascs (to the extent such
leases are assignable) fvr any a:rad all computers, sofhvve,
aiTxce equiprnent, furnitura and pmonal property used to
operate the School, other than the Compauys proprietary
mateiials. Other than said pdoprietary materials, the School
shall own said permml property and the ri,ghts under any
Persorud lropmiy lease aside from the Company to the
School.
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The comtrarction of it written cxmtrad is a matter of law far the court to rmive.

Alcrareder u. Budmfl Pipe Line Cn., 53 Ohio St.2d 241 (1978), ParaBrapb one of the

sytlabus. "C?ur purpose in interpreting contracts is to ascertain and effectuate the intent

of the partir8, itad `(tlhe Intant of the parties is preoumed to reaide tn the language they

chose to use in thear g ent.," Lorain Cty. Auditor v. Cko Unemployment Comp.

Rauaaw Comm., 113 Dhio St.3d 124, 20o7-0hio-i246, I34, quoting Graham u.

Cbd G'o., 76 C)hi® St.3d 311, 313. 19Sib-ahio-S9S,

Coramcan words in a contract are girm their plain and orrtiinary meanlrq^ unkss

another meaning ra clearly ev4dent from the.fave or averail eontent of the contract. or

unless the result is marvfestlly absurcL Aleran*re stpm, paragraph two of the syiiabu&

"Catuts apply clear and urtambiguaus contra+ct prsrvisims without regard to the aeJative

advantages gained or t►ardabipa ngfered by the parties." Cent aldied Ents, Inm u.

Adjutant G'm`s DWt., ioth Dist. No. 20AP-704 2oii-0hiaA92o, jig, citing Dugan &

Meyr°S Cbnstr. Gb. u. Uhio Degar. ofAd'm. Sma., xxS Ohio St.Sd 226, 2007-Ohio-i587,

129, quoting Ohio Crana Co. v. Hrdb, lxo Ohio St. z68, j72 (1924).

A contract 'does not ba:ome amhigwus or unfair simply because it has a resutt

not anticipated by some of the parties.' it is not the resporLsibiUty or funetion of this

court to mvvrite the parties' contract in or-der to provic3e for a more equitablo result.°"

Rice v. Montgomery, xoth Did. No. 02AP-1261, 2oo3-Oh4o-55W, 121, quoting Fewar

Whf.ader Ehrri Inc. u. Franklin Cty. Convention Fcxdldiaes AuM., 78 Citiio St.gd

3s3. 362d 199°t-t3hia-2o2. "Atssent fraud, bad faith, or other decnonatrated untawf'uln.ess,

'onru are powmiew to aave a coinpotent m from the effects of his own voJftmtary

ent' Cent. AlCiecI Ents., Inc., sWm at 12g, cii°ing Dugan & Meyers at 729,

quoting t7dl»tttn i.t. May, 247 Ohio St. 46Sr 4?F► (1947)•
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i. Tha Plaiaiciff Schoola can lmllv treilda nroosTtv.

Ttz Piaitr.tiflf Schaols claxm they ahould not h-trra to pay anythin$ for the pwKml

,ProPeft ar$uwzg t}Aat it has ahays belonged to them because they never had the iW}

authority to trans€ea• it to the White Hat Defendants In the first place. In sl.rpgort of this

argument, the Plaintiff Schools rely upon Ft.C. 3313.41, which states how boards of

educahon may dupm of property.

Tte Plaintiff Schools operate pursuant to Chapter 3314 of the Revised C.ude, tstled

"Cwmeuiity Schools." RC. 33j4.o4 states:

Etccept as othm'vvise pzovit3ed in this chapter am1 in the
contract between a community l and a sponsor, stxh
sdtool is npt;^`rvm all stao laws and rules pertafrmv tin
sohools, wJx*l d%st.i fcts, and boards qf editcation., exeept
those iawPs and n.illes that gmnta certain rights to parents.
(Emphasis added.).

It.C. 3313.41, upon which the Plaintiff ScboWs rely, is garit ofChaptec 3313 of the

Revised Code, ti#led "floards of F.ducat3on." K.C. 331341 is a state law that a. to

boards of education and it does not grant any r"ights to parents. Accordingly, pucsuant to

3LC. 3314.04, R.C. 33134i does not apply to oommunsty s+chat:]s. 7U Plaintiff achcaoW

argument that R,C. 3313.41 somehow deprives them of legal authority to convey

property is whally unfounded.

2. Tm allgm thm 31bite Hat Ddenda^,^,^amakc aPmfit.

't'he F'laintiff Schoob wntend they attotaid not bave to pay for the personal

property becauae the 'k'hite Hat Defendants canncrt take title to property fbc their own

benefit, since they are public o#fiaats. In support, the Plaintiff Sctko3s cite seveM t:asea

whrcb do stat;e that public oTiciak may not use a public office for pmsmml ga9n. Se%

e.g., 5tcrte u. Mc.K , 12 Ohio St.2d 92, gs (1967). However, these cam ait predate the
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General Aswnbys deddon to aldow privat^e eorparatim to operate community schools

for a psvfit. Becauae the law expressly allows the Wbite Hat Defendants to earn a prcrit,

the ca.ses upon which the Plaintiff Schools rely are inapposite.

3.
IV

The Pjaintiff Schools contend they should not have to pay the White Hat

Def^ndanta for the pemnal property because they baught It as the Plaintiff Schools'

purdxWng agent. This argument is basa high[[y selective reading of the contracts,

ivhich the court must read as a w'hole and give effect to every provision, If poss9ble.

Mct,son u. vqddis, ittth Dist. No. o3AP-23, 2cio3-0hio-469o, 18, citing Faa7xters'

National Bank u. Delaeware Ins. (b., 83 l7hao St 3og, 337 (xqYi). Section 8(a)(i) of the

contracts dearPy state the parties' intent: the White Hat Defezxdants wrWr) buy and cnvaa

all pmvxW property, with one waptiom

°t'be contracts call for the i+Vhite Hat Defendants to s+ezn as the Plaintiff Scboola°

purchasing agent in one situation. 'tlddntion.atty, the Company shall purchase ®n behalf

of tlae School any furniture, computers, softwar+e, equipment, and other pemnal

p y which, by the nature of the fvrding stturce, must be tit4ed in the School's

na.ene.' Section 2(b)(i). At the same time, the "property pumhased by the School shall

continue to be owned by the SGhaol.° Sect]osr 8(a)(lr).

if the funding source required the lvhite Hat 1'?cfendants to puachm the

personal prupaty in the Plaintiff Schools' names, it belongs to them. Otherwise, if the

Piantiff Sehool.s want the rwt of the perwnal property the White Ha! Defendants

purchased for the opention of these schools, the oontxacts require the Plaintiff Schools

to pay them for it.
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4• fitlbrung I cg=aa d= ^t Mait,tt a "t$"."

The 1Nhite Hat Defendants c:outend that the Plaintiff Schools afurfeiture of

the [W'hite Hat I7 ►e#'endants] IeawIwld tights" evhich "effeduates a takityg of private

propriy.'ff Memorandum, P. 22-24.

"Both the United States and the Ohio Corsdtutious provide that private property

"l not be taken for public use wtthOUt just comgensatican." State ex ret. R.3:G., InQ v.

fttE of OW, 98 Ohio St.Sd 1, 2Q0it-Qhlo-t'YJ1(rf, 133, C1t1Ylg M and Fourteenth

Amendments to the United States C.aastitution;Ohio Constitution, Article I, Section ig.

To establish a taking,, the pmperty wrner must show a sulwant98l or unreasonable

,gornw-nmacetal interference iv€th a private p°opel'ty right. State er rel. ('XeWrand Cold

Storage u. B=tey, xoth Dzst. No. o7AI'-736, 2oo8-Ohio-x5x6, 112, citing State er re€.

UTR v. C'ohxmrbus, 76 Ohio St.3d 203, 2o6, 1996-0ha"zi and b'nBftlt v. Erie RaL t:b.,

134 ®hio St. zn (1938), paragmph one of the syUsbus.

The cr= of any takings claim is that the value of private pn4xTly has been

impaired due to actions by the goNe=ent. S94 mg., Stata eac re1. I7trr=rt V. ^`"ttlage cd°

Mddt,gTe8d, x1th Dlst. No. 2005-I.-z40, 2oo8-t?hao-i9x, %4®. A judicial comtrUdton of a

contract or deed does not violate the TakaW Clausea of the United States and Ohio

Gonstitutiotzs. Am. Energy tbrp. v. DaftHak, 174 ®hio App.3d 398, 2007-4hio-7199,

lloo: The '4'Vh+ite Nat 13efendu , ts' omtention that enforcing these ttontaaets constitutes a

takang is not well t.akm.

5.

°!'he White Hat Defendants insist the Piaintiff Schools have no rights in the real

(or e 1) peraonal property because the contracts wene not "terminated.'
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The Management Jgra+ements pmvide that termination can
otxur in three waysc (i) tmn:natiozr by the Plaintiffs for
cause as set forth In Section io; (2) twrninatfon by the
M'hite Hat Defertdants) as wt forth in Section gx, (3)
termination of the sponsor schwot as 3et forth in Section 8(a).
In other words, t.erminatimn is disdnct from expira:tion, and
occum
exsd the ^^pn`rn the ^and of th1êt. W(Fmphasis
sic>) M ndum in Opposidon. p. A

Acwrding the White Hat Defendants, these tontracta simply "cxpired" on their

+awn because no pazty "wrminated" them before the end of a term, and that as a result

the Plaintiff Schoos' contract right to purchase the pm=nl property and lem the real

propW'y'"was never triggered." 3"d., p. sg-go. ThaWlhits Hat Defendants now insist that

fbr the Plaintiff Schools to have any rights in the personal or real property, they had to

"tuminate' the coniracts for cause at sQme point before t}sey"expirad."

7lre +contracts do not define '°fierntinatiorn" or "expiration." Accordingly, the plain

and ordinary meaning of thme words applies. "Terminatfon" means *the act of ending

somethiayg; the end of something in time or existence; conclusion or discontinuance."

B1nak's Ltaru Diaimary 1811 (8* Lcl.2oa4). "Eatplratian° means "a corMng to an end;

esp., a format tesminatian on aclaaing date <expiration of the insurance policy>." Id.,

bzg. When a dictronaxy uses "terminat9on" to define "exparatian,'° whatever clistincticm

that might theoretically exist k^ses any 'tepl or practical significance. Moreover, if the

White Hat Defendants intended to ascnbe a dAmt meaning to each word, then as

drafters of these oontmcta they had the opportunity to do so. Having failed to do so

then, thW are precluded from doing sCt now.

'I'he contracts use the warcts "temuiation,"'termingte,' and "termi natect" sbcteert

times. Section xuses the term °teranyr ►ated for cacse by either party" twice; once in

relation to the initial two-year eDntracr term and a seaoncl time in relation to the thrw
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one-year rawwal terms. 8eetiwa io, which allows tlx Plaintiff Schools to end the

wntracts early under certain coaditions, usea the term "terznination by the school for

cauae" onae. Section ix^ avlaich also allows the White Hat Defendants to also "temLinate"

the contracts early under certain conditions, does not use the term "for cauu."

Sectlon 8(a)(i) atates, "it is understaod that at the School's election, upon

tezaninatioii of this Ag t aU ptreaual pmperty * $ may becorrue the property of

the 8ebool * * * upon the School paying to the Company an amount equal to the

"remaining cost basis" of the pewrFal property on the date of terminstion." Ay including

in the wntract a formula to calculate the purchase prioe of the personal property, the

parties showed they unct frorn the outset that it wmuld be worth something when

the contracts endad.

Section i2(b) pravides the Plaintiffs Schools an'C}ptic►n to Imse":

tTpoLn payment tv the Cuzn,gazzy of two (2) months (sic) rent
and other relevant monthly facUity com * f•, for sixty (6o)
days following the Termination Date, the Company shall
keep the lease for Oie School's facility in effect for the
pwpoom of al]owing the School to evaluate its desire to lease
al] or part of the Schooj Faeality upon the same terms and
conditions as the Company, or in the event that Company
owns such faality, rent shall be based aapvn the fair market
v;Wue as +ckterrained by an independent appraiser.

In this section, the White Hat Defendants not only granted the Plaintiff SchcDls

the opbion to lam the bWldings; they al,so agreed to h,slp them do so.

Tn the ever9t that the School does desire to lease the Sc]x,)ol
Facilityr, the Company shall u4e its best 4ffwu to assist the
Sdod in its attmpt to obtain an asstgment of the lease.
(Ernghmsis added.)

The contracts state that if the White lKal Defendants own the current facilities at

terminatian, they are olalagated to lease them to the Plaintiff Schools at a fair market

A - 30



• • ^ ^^rr ^+Ottnty Ohio CUt,.. or Cwjft of dh. C«re^ntx+n Pfer^. 20 ►'f a i4.v 5a^ie f^1 +^

^ ^TcSi. goCM-05 -7498 Xr

.nent as detmWned by an rnde .e ta .. They also state that if the currertt

faci:lifies are leased, the White Hat Defendants "shall use thtir best eiforts' to help the

Plaintiff Schools obtain an assipment of the leases on the sone terms and candiUons

that the Whfte Hat D ts now have. Thm rights were esfiabt%sW when the

tontretc#,s wer+e mmted, and theyeaast today.

Section 12(c) states that after Ow Plaintiff Schools pay the "remaining cost basit"

in accnrd.ara:e with "ection 8(a), the White Hat Defendants sWl transfer title or anign

whatever leases are a' ble for alt perscmW property, whach then sEaalt belong to the

PlaindfF

These provWons are dear and straightforward. The only limituyg language on the

property rights in Section 8 is that they may be omrdsed "" *'' at the Sc:twol's eleetim

upon termination * •$" The only limitirg buiguage on the property rights in Section

x2(b) is the payment of tdvo, months' rent and retated costs. Thosc dghts may be

ecercised for siarty da,ys "folirnvxng the Termainatiw Daate, which Seedon i2(a) defines as

"the end of the wl year or June 8oth, wtucfxver date is sooner.' lf the'Whi.te Hat

Defendants wanted Sections 8 md 22 to apply only upon termination 'for cause," tYren

as draftexs of the contracts they should have said so, as they eleariy did in 5ectiorLs B and

ro. 7IW did not do so then, and may nnt do so now.

6.

'Tte Plaintiff Schools contend they should not have to pay anything to the White

Hat Deftdants for the persmi property, claisrung a fiduciary relationship exists with

the White Hat Defendants "beeause of the overai11 control granted it by the management
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agreements and because it has been entnxtei with the schools° praperty." Plaintiff

Schools' MratiOn, p, 12.

By opera:tion of Isvv, every contract inrludes an implied duty of good faith and fair

draling, which is'"an implied undertaking not to take an opportunistic advantage in a

way that could not have been cont.amplated at the time of drafting, and which therefore

was not rmlvedl ft-plicitty by the pazfie:s."° NatuanalIdS, lnc. o. hftff, ioth ]hst. No.

ioAP-3o6, 20xo-f)hior6530, 'lr8, quoting Ed Schory & Sons, Inc. u. Sodetp National

.8utrk, 75 41uo St.3d 433, 43:3-434, x996-Ohic)-194. However, there "'can be no implied

covenants in a contract in relation to any matter sperat'rcally covered by the written

terms of the f'oxatatqiak ItBelV° Id., lb 9, quoting HQi7tgton I1tS. Sef-f/.er''. v. Ntldt3Txwide Ins.

Cas., 86 Ohio St.3d 270, 274, 1999-Oh1o-i63, ating KadWWaactier u Laird (1915), 92

Ohio St.324, paragraph one of the syllabus. Tfiua, the implied duty of good faith and fair

dealing does not pertain to matters speci{icelly e by the terms of a written

contract. Id.

A"fidudW is one who has "a dM caeated by hia undertaking, to act prEmarily

fcar the benefit of another in matters connected with his iking." Strrtck u.

PfP-mreell, 38 Ohio St.3d 207, 06 (1g88). A'^ t̀duciary nelationship" is orre " rn which

special confidence and tn,st is reposed in the integdty and fidellty of anotler and there

is a resulting positiam of stapedrity or intluenee, acquired by virtue of this special

trust." Ed Sctro,ry & vnrrs u. 75 Ohio St.3d 43,3, 442, 1996-Ohio-ig4, quoting In

re TW7Wnation qf Emppayment qf PFnatt, 40 Ohio St.2d ao7, U5 (1974).

A fiduciary relationship mn be created formally by an expzess agreement, or

infaxnally by the conduct of the parties. Hoyt u. Na!'iarrwide lWut. Ins. Co., ioth Dist.

No. 04AP®941, 200ohiio-6367, 131-32. A fiduciary xelatianship mn only be cmated

:.,..
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irnEOc•mall}r when both parties und that a special trust or con£adeace has been

placed; it cannot be milaterat. Id. at 131, citing Eller^ Media Gb. u. DiE, Ltri., 8th Dist.

No. 83273, 2004-Mo-4748 ► 454. Whether or not a i"iduciaay rclationship exists

dt;pends on the facts of each cam 1V`fdtvts v. Schwertdemon, xoth Dist. No. oryAP-4338

2oa7=0hica-66tn, 'It5 (citations omitted).

For example, a joint venture is a type of caontract in which the parties intend to

carry out a commonbvadness pwpow and does aute a fiduciary rrJ.atimstvp between

the parties. H'tyt, 133. However, the relaticroship between a borTower and a bank is

ordinarily not a fiduciary relationsNp, nohvithstan,olln the ' ce in exonoanic

power, because a bank and its customers ordinarily deal at aam's length; either is free to

walk away from the transaction. Groob v. ICayB'cm*, 128 Ohio St.3d 348, 2oo6-0hio-

1189, 122. YVhere parties deal with each other at arm's length in a commercial context,

each protecting his or her respective interests, a fiducary rclatumship does not arise.

AFichOls,1.i8.

Here, the parties' reistionahip was not created inf'ormally; they execvted 16-page

txaztaracts deftng their rights and duties. In Section 11 thm parties expreWy agree to

hold each other harmless tbr Iowa the other might eauae. The laat sentence of Section

34 states: "Nothing contained herein shall be cDnstrued to create a partzaersh3p of joint

venture between the psrties." 'Ihe language the parties usecl does not support the

14aintiff SchOVts® cta,im that the contracts created a formal general fidudary relatiowlrip

between the parties.2

n 7'Ids svliuS tiwlt a tartnW ptmnl fadudtry' ra^as4so[tahip ►vis not amted tW tie txsnlrarta dam not

^ by the o Uft^^{,
dhr aI the ^^vtder,^e is tmd, th^t a^l fiduciuary relationsidp was
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However, the conba,cts created a limited fiduciaty duty on the part of the White

Hat Defendants to use their best efforts to assist the Plaintiff Schiools in obtaining

assignments of existing leasees undear the seme terms and conditions. If the iAWte Hat

Defendants own the boildin,gk the contracts require the White Hat Defendants to allow

the Plsinfff Schools to ]eaae thdn at fair market value as determined by an independent

a .

IV. CmrjlWgn

For the ceaaons set forth aboM the motion of the Plaintiff Schools for summary

,judgment deciaring the property rights of the parties is granted in part and denied In

gart.

Pursuant to Section.s 8(a)(i) Md 12(b) of tM contracts, the Plaint.iff' 3chcials have

`x) the right to purchase the perearw.! property upon payrnent of the reduced cost baais

to the White Hat is, andl (2) the rig}at to poswssion of existRn►g facilities by

either assumin,g the existing leases of facilities that are owned by third parties under the

mrreat terms and cxsnditians, or by entering into new teases of facUities that are owed

by the White Hat Defendants at fair market valne.

o7iO ORDERED.
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Frsnidin County Court of Common Pleas

Uete. t}S-I I-211 Z

Csse Tttle: HOPE ACADEMY BROADWAY CAMPUS PYS- WHT"TE HAT
MANAGEMENT LLC

Cue Nurriberr 10C;V()07473

7'ypeo MOTILIN GRANTED

It Is So t)rdcred.

.•̂ ^

/si Judge Jahn F. Bender

^leeror^!!► ^fNd an ^4I^I AA^t t pmqii 1s at 15
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Case tdunber, 1 {3C1t007423

Cam SM ' HOPE ACADEMY BROADWAY CAMPU S-11S-11NHtTE HAT
MANAGENT 1-LC

Final App+aatabte Oreter No

Mot[vn T^e Oit tn .

i. Mntlon CMS Do+cument Id; 10CV0074230000

Document Titfe. 02-21-201 2-l4AOTtC3N FOR SUMMARY JUDGMENT

Dispositon: MOTION GRANTED IN PART
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IN THE COURT C)F` CUM'VION PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

Hope Academy Broadway Canipus, et a}.,

Plaintiffs,

V.

White F-Iat Management, LLC, et al.,

llefendants.

Case No. IOCVI-i-05-7423

Judge John F. Bender

AMENDED DECISION AND ENTRY
ON J[ig:ISDYCTION AND DISCOVERY

BENDER, J.

After f°urther review of the White I-lat Defendants' objections to the Plaintiff Schools'

discovery requests and motion for reconsideration, the court finds that its Decetnber 23, 2011

contains errors which tnust be corructed. I1ierefore, the January 4, 2012 decision and entry

denying the White Hat Defendants' motion for reconsideration is vacated.2

On February 2, 2012, the court held a heari.ng on the White Hat Defendants' znotion and

objections; the parties filed stipulations of facts and exhibits which were admitted in.to evidence.

Joseph R. Weber, also testified for the White Hat Defendants. Based on the evidence and the

argumeiits presented, the December 23, 2011 decision is atneilded to reflect the proper factual

basis for the eourt's decision on jurisdiction and the applica.tion of R.C. 3314.024, which reaches

At the co'L^.^'s request, the parties suhmitted. briefs on the extent of its jurisdiction and the role of the
Auditor of State. 'I'he White Hat Defendants submitted financial reports for each Plaintiff School as exhibits to their
brief. Because the White I-Zat.Defendants submitted these reports, the court incorrectly presutlned they also prepared
and submitted them to the Auditor of State. In fact, the Plaintiff Schools' fiscal officer prepared them, as called for in
the parties' contract.
2 Any cYourt orcier or decision may be revised at any time before a final order that resolves all claims and
determines the rights and obligations of all the parties is entered C;iv.R. 54(B).
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the same conclusions of law. ltl the second section, the court addresses the White Hat

Detendants' objections to the Plaintiff Schools' modified discovery reauests.

1. Jurisdiction and R.C. 3314.024

A. Summary of the Issues

I'laintitfs Hope Academy Broadway Cainpus, et at. ("the Plaintiff Schools") entered into

rnanageznent contracts with defendants White Hat Management, LLC, et al. ("the White Hat

Defendants") to operate community schools.3 The Plaintiff Schools are funded entirely with

state and federal tax dollars tllrough the Ohio llepartnzent of Education. The maiiagement

contraets requit•e the Plaintiff Schoolsto pay 96% of the state furxds (and 100% of the federal

funds) they receive to the White IIat Defendants; the other 4% is split between the Plaintiff

Schools (3.5%) and their sponsor (0. 5°!o), the Ohio Consortium of Community >ehools.4

Sttortly after this lawsuit wasfi1ed, the YlaintiffSchools asked the White Hat Defendants

to provide specific financial infortnation about each school. Although the White Hat Defendants

disclosed sotne infot-m:ation, the Plaintiff Schools claim it is not detailed enough to allow them to

fulfill tlieir duties as the schools' governing authorities. When the parties were unable to resolve

their disagreement, the 1'laintit'f Schools asked the court to order the White Hat Defendants to

turn over the requested financial records. s

The White Hat Defendants contend ordering thetn to produce more records is

unwarranted for two reasons, First, the Wllite Hat Defendants insist the public funds that the

Plaintiff Schools receive from the Depattinettt of Education are no longer pttblic funds when the

Also known as charter schools.
4 The Ohio Consortium of Community Schools is not a party to this case.
5 When this case was filed the Plaintiff Schools sought a temporary restraining order, Given the nature of the
request, which was made s}iortIy befoi-e the management contracts were to expire, the court stated that it may be
necessary to appoint a receiver to manage the schools until the disput.e could be resolved. Later that day, the parties
executed a standstill agreement that extended the management contracts for one year and asked for time to resolve
this matter without furthei court involvement. After those efforts failed, on IN^farch 23, 2011 the parties extended the
standstill agreemnt for another year and sought the cotut's involvement.
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Plaintiff Schools pay them to the White Hat Defendants as a "monthly continuing fee" under the

management contracts. Second, as the Auditor of State has accepted the Plaintiff Schools'

financial reports (which include the financial disclosures required from the White Hat

I)efendants) and has not made a finding that anything is improper, it would be unduly

burdensome to require the White I-Iat Defendants to produce inoredetailed infornation and

respectfully suggest that the court lacks jurisdiction to require them to do so.

"Wlienever it appears by suggestion of the parties or otherwise that the court lacks

jurisdiction of the subject matter, thecourt shall dismiss the action." Czv.R.. 12(H)(3). After an

October 26, 2011 status conference, the court ordered the parties to submit briefs on the extent of

its jurisdiction by December 5, 2011. At the court's invitation the Auditor of State submitted a

brief as an amicus curia, which includes an overview of R.C. 3314.024.

B. Scope of the Court's J-urisdi.ction

"Jurisdiction connotes the power to hear and decide a caseon its merits." New I'ork

Lhicago & St. Louis IZd. Co. v. Matzinger, 136 Ohio St, 271; 276 (.1940). By statute, a "court of

common pleas is a court of general jurisd'zction. It embraces all matters at law and in equity that

are not denied to it." Schucfrer v. AIetcalf; 22 Ohio St.3d 33, 34 (1986), quoting Saxton v.

Seiherling, 48 Ohio St. 554, 558-559 (1891). R.C. 2721.03 permits any person whose rights are

affected by a statute or a contract to ask a court to determine its meaning or validity. I'ictory

,Accxcienny of 1'Uledo v. Zelman, 10t" Dist. No. 07t1P-1067, 2008-Ohio-3561, 1i8. Clearly, this

court has ,jurisdiction to declare the Plaintiff Seliools' rights under R.C. 3314,024 and under the

management contracts with the White I-Iat Defendants. The only real question is whether

ordering the White Hat Defendants to produce more detailed financial information impermissibly

interferes with the duties of the Auditor of State, which are established by the legislature.
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The legislature provides that "the Auditor of State shall audit each public office at least

once every two fiscal years," unless federal law or another Ohio law requires an annual audit.

R.C. 117.10(A). The Auditor of State "may conduct an audit of a public otrice at any time when

so requested by tlie public office or upon the Auditor of State's own initiative if the Auditor of

State has reasonable cause to believe that an additional audit is in thepublic interest." R.C.

117.11(B) (Emphasis added).

A "public ot^'ice" is an organized body or entity "established by the laws of this state for

the exercise of any function of government." R.C. 117.01(D). In Cor•dray u.International

Preparatory School, 128 Ohio St.3d 50, 2010-ahio-6136; the Suprenie Court of Ohio held that

community schools are public offices because the;% are "legislatively created as part of Ohio`s

constitutionally required system of common schoois [.] ". Id., 1;22. Because the Plaintiff Schools

are public offices, they are subject to mandatory audits by the Auditor of State.

Althoixgh the White Hat Defendants operate public schools, which are a fiinction of

government, they are Nevada liinited liability companies.6 Because they duei-e not established by

the laws of Ohio, the White Hat Defendants are not public offices subject to mandatory audits by

the Auditor of State.

17ae Auditor of State rrecty audit private institutions, associations, boards, and corporations

"receiving public money for their use" arid may require them to file annual reports. R.C.

117.10(B). As private corporate entities, the White Hat Defeildants are only subject to audit by

theAuditor of State if they receive public money for their use. More importantly, the decision to

b Answer of Defendants White Hat Management, LLC and WItLS of Ohio, LLC, ?i11; Answer and
Counterclaim of Defendants HA Broadway, LLC, HA Lincoln Park I,LC, HA <;hapelside, LLC:, I-IA: University,
LLC, HA Cathedral, LLC, HA Brown Street, LLC, LS Cleveland, LLC, LS Akron, LLC, LS Lake Erie, LLC and
HA West, i,LC,1jl 1-21.
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audit private corporate entities belongs exclusively to the Atditor of State; no provision in the

Revised Code allows a court to order the Auditor of State to conduct a non-mandatory audit.

C. Analysis of R.C. 3314.024

A management company that provides services to a comznunity
school that aanounts to znore than twenty per cent of the annual
gross revenues of the school shall provide a detailed accounting
including the nature and costs of the services it provides to the
community school. This information shall be includecl in the
footnotes of the financial statements of the school and be subject to
audit dtiring the cnurse of the regular finailcial audit of the
community school.

R.C. 3314.024 ("Detailed accounting by tnanage,metrt com.pany, audits").

'I'he White Hat. Defendants contend R.C. 3314.024 only requires them to provide a

detailed aceouzrti.ng to the Auditor of State, whicll is to be submitted in the footnotes of the

Plaintiff. Schools' financial statenxents. The Plaintiff Schools and the Department of Education

insist R.C. 3314.024 requires the White Hat Defenda.nts to provide the Plaintiff Schools with a

detailed accounti.ng, which the Plaintiff Schools shall submit to theAuditor of State in the

footnotes of their :tinancial statetnen:ts. Thc question is whether the legislature intended R.C.

3314.024 to benefit the Plaintiff Schools aiid the Auditor of State, or the Auditor of State alone.

According to the Auditor of State; "the sole purpose of the reqtiired `accounting' is to

allow the scliool to prepare the Footnote for the Auditor's review, not to aid the school in

conducting an i.ndependent evaluation of how the tnanagem.ent company is using its resources."

Auditor's Brief, p. 5(Erriphasis sic). The Auditor further states that R.C. 3314.024 does not

provide a community school with a basis to dematld additional fnaucial infbrmation from a

managemetit company beyond what it has already furnished to the Atadit.o.r. "Despite the use of

the pln-ase in the statute, R.C. 3314.024 does not. actually require a managenient company to

provide a'detailed a.ccounting' to the schools it serves." Id.
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Long-standing rules of statutory construction mandate the opposite result. With very few

exceptions, and this is not one of them, when the legislature enacts a statute it says what it uieans

and mea.ns what it says.

A court's paramount concern in construing a statute is giving full effect to the legislature's

intent. State I{'crr•nt Nlut. Auto. Ins. Co. v. Gf-ace; 123 Ohio St.3d 471, 2009-Ohio-5934, 9125. To

determine the legis3ature's intent, a court looks to the language it used in the statute. Rice v.

CertainTeed Corp., 84 Ohio St.3d 417, 419, 1999-Ohio-361. A statute's language niust be

considered in context; its words and phrases must be construed according to customary i-ules of

graminar and coinmon usage. State ec rel. Stoll v. Logan Cty. Bd. ofElections, 117 Ohio St.3d

76, 2008-Ohio-1288, '(;34. No words may be disregarded; every word must be given its usual

and ordinary meaning unless the legislature supplied a ditTerent definition. Carter v, Youngstown

IJiv. of Water; 146 Ohio St. 203 (1946), paragraph one of the syllabus. A court must apply a

stat«te as the legislature wrote it unless it is ambiguous. Summerville v. City ofForestPcrr-k, 128

Ohio St.3d 221, 2010-Oliio-6280, ^,I8. A statute is ainbiguous o»ly if it is subject to more than

one reasonable interpretation. Clark v. Scarpelli, 91 Ohio St.3d 271, 274, 2001-Ohio-39. R.C,

3314.024 is not atn.biguous.

R.C. 3314.024 states a management company "shall provide" a detailed accounting; this

information "shall be incLuded`° in the comniunity school's financial statements and submitted to

the Auditor of State. If the legislature intended the detailed accounting to benefit the Auditor of

State exclusively, it need only have stated the detailed accounting "shall be included" in the

cotnmunity school's financial statements. 'X11at is simply not what the legislature said.

'1'he language of R.C. 3314,+024 clearly requires two actions. First, a management

company receiving more than twenty percent of a eommunity school's annual revenues must
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provide a detailed accountiizg including the nature and costs of the services it provides. Secotid,

the information inust be includecf in a footnote to the conlmunity school's financial statements

and be subjvct to audit during the course of the community school`s regular financial audit.

The Supreme Court holds that a community schoolis a public offzce; it is accoutrt.able for

how public funds are spent. Cordray, ^112-22. The legislature requires a community school to

keep the satne finaticial records as other public schools. R.C. 3314.03(A)(8). A community

school that does not hire a nianagement company does not need to be provided with a detailed

accounting; it spent those funds itself. However, when a community school pays a managemeiit

company tnore than twenty percent of the public funds it receives fi-otn the Department of

Education, that management company must provide the community school with a detailed

accounting of how those fir.nds were spent because the eommunity school must account to the

Auditor of State for them.7

The White llat Defendants argue that because they provided the summary infornnation to

the Plaintiff Schools in the form required by the Auditor of State, and the Plaintiff Schools

included it in theirfina-ncial reports, and the Auditor of State accepted the Plaintiff Schools'

financial reports, R.C. 3314,024 does not require them to provide the Plaintiff Schools with more

detailed fiiiancial inforznation. 'I'his view is flatly incotTect.

Certainly, to date there is no basis to suggest there is anything improper in the Plaintiff

Schools' financial reports or in the information the White Hat Defendants provided irz the

footnote. However, as the Auditor's acceptance letter attaehed to each fin:ancial report makes

clear, his acceptance mcans just that and nothing tnore:

7 Nothing prevents a community school from hiring more than one management company and paying more
than twer.ty percent of its annu<31 gross revenues to each. I'hus, there is no question that the detailed accounting
required by R.C. 331 4.024 must be provided to the commimity school, because it can file only one financial
statement with the Auditor of State,
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We have reviewed the Independent Auditor's Report of the
[Plaintiff School], * * * for the audit period July 1, 2009 tlu-.ough
3une 30, 2010. Based upon this review, we have accepted these
repoits in liett of the audit required by Section 117.11, Revised
Code. 'I'he Auditor of State did not audit the accompanying
financial staternents and, as:corditigly_, we are unableto express,
and do not express an opinion on them.

Our review was made in reference to the applicable sections of
legislative criteria, as reflected by the (Uhio Constitutioti, and of the
Revised Code, policies, procedures, and guidelines of the Auditor
of State, regulations and grant requirements. The [Plaintiff
School] is responsible for compliance with these laws aiid
re^ulations. (Emphasis added).

8

'I'he parties responsible for eompliance with laws and regulationson how publicfunds are

sperit and for the information in the Plaintiff Schools' financial reports submitted to the Auditor

of State, are the Plaintiff Schools, not the White IIat Defendants. From this it necessarily

f'ollows that the White Hat Defendants must provide a detailed accounting to the entity legally

responsible forspending those funds only as thc law allows -the PlaintiffSchools.

The Auditor of State's Advisory I3ulletin 2004-0009 defines how this "information shall

be included in the footnotes of the financial statements of the [comrnunity] school[,]" However,

R.C.3314.024 does not mean a community school catmot also use that information, or aaa.y other

financial or non-financial infoi-tnation it requires, to independently review the performance of the

nlanageznent company. 'I`here is absolutely no reason for a cominunity school or a inanagement

company to involve the Auditor (yf State in a dispute over how a contract has been performed.

'IlieAuditor of State's sole mission is to be sure public funds are spent legaZl)^. However, a

commutlity si;liool, its sponsor and the Department of Education are additionally charged with

making si.are public funds are spent p•roperd}^ to provide a quality education to Ohio's childr-en.
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D. Summazy of Section One

9

The White lIat Defendants receive more than twetity percent of the Plaintiff Schools'

azznual gross revenues. '1'lieref'ore, R.C. 3314.024 requires the Vdhite Hat Defendants to provide

the Plaintiff Schools with a detailed accotrnting of the funds it received including the nature and

costs of the senfices it provides. Moreover, the Plaintiff Schools have an ahsolute right to all

infornzation the White Iiat Defendants zased to prepare the required footnote to their financial

statements, and any other financial or non-financial information the plaintiff schools require to

determine that public money was spent properly to educate the children who attend these

schools.

While the Auditor of State has accepted the Plaintiff Schools' financial reports, including

the information the White Hat Defendants supplied for the required footnote, the Auditor of

State's acceptance letter makes it crystal clear that the Plaintiff Sehools remain legally

responsible for all financial inforination. The Auditor of State's acceptance of the reports

including the required footnotes does not mean the in#'ormation used to prepare them is no longer

relevant or subject to discovery.

11. The L'3hite Hat Defenc(ants' Objections to Discovery Requests

`1'he White Hat Defendants' objections to the Plaintiff Scliools' discovery requests fall into

two general categories: (1) they are unduly burdensome, and (2) the inforrnation they seek is

proprietary or confidential.

Generally, parties may obtain discovery regarding any matter, not privileged, which is

relevant to the subject involved in the pending action if the inforrnation sought appears

reasonably calculated to lead to the discovery of adrnissible evidence. Civ.R. 26(B)(1), While

the scope of discovery is broad, it is not tinliin'ited; the court may make any order that jtzstice
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requires to protect a party from undue burden or expense, including Iioniting the methods of

discovery or requiring confidential infonnation to be disclosed only in a designated manner.

Civ.R. 26(C). In order to rule oia the Whi-te flat Defendants' objections, .it is important to note

the legal context in which the Plaintiff Schools' discovery requests are made.

A. The Legislative Framework of Commun_it . Schools

At the F'ebruary 2, 207.2 hearing, the White flat Defendants highlighted two sentences

from this court's twelve-page August 2, 2011 decision and entry. At the end of a two-page

discussion on the frameworl;: authorizing comniunity schools, the court stated; "f3eyond these

parameters, the law is largely silent on an operator's duties and on the role of an operator, if any,

in therelationshipbetween a community school's governing authority and itssponsor. In the

absence of any law on the subject, that relationship is defined only by the contract between the

operator and the governing authority."

The White Hat Defendants incorrectly take these sentences to meaii this court has already

ruled their relationship with the Plaintiff Schools is governed exclusively by their contracts. In

the two quoted sentences, "that relatiotYship° refers to "the role of an operator, if any, in the

relationship between a comrnunity school's goverriing authority and its sponsor." This case has

nothing to do with the relationship between a community school's governing authority and its

sponsor, which is governed by R.C. 3314.03. (The PlaintifFSchools' sponsor is not a party to this

case,)

11his case is about management contracts between the Plaintiff Schools and the White Hat

Defendants, which areaurthoritzedby R.C. 3314.01(B). A community school may "contract for

any services necessary for the operation of the school," wlaich means the duties of those who

provide services arc defined by their contract. However, the freedom to contract is not absolute

A-46



Franklin County C?hfo Clerk of Courts of the Common Pleas- 2012 Feb 06 5:30 PM-1 UCV007423

tJ.A212ccmeNI.4J&-- VN-05-7423 11

and these contracts do not exist in a vacuum; they can only exist within the consprehensive

framework the legislature established for community schools:

1. The Department of Education administers the state's program of public
education. R.C. 3301.13.

2. A conimunity school is a public school and is part of the state's program of
public education. R.C. 3314.01(B).

3. A commttnity school must have a contract with a sponsor approved by the
Department of Education. The contents of that contract are extensive and
mandatory. R.C. 3314.03(A)(1)-25), (F3)(l)-(5), (C), (D)(1)-(6)> (E), (E).

4. A sponsor is charged with monitoring a cornmunity school's compliance
with the contract, all applicable laws, and its acadeznic and fiscal
perfarmance. R.C. 3314.03(D).

5. The Department of Education is charged with overseeing sponsoz-s and
witli providing comniunity schools and sponsors with technical assistance
to help them co-mply with the terms of their contracts and applicable laws.
R.C. 3314.015.

6. A community school is funded entirely by state and federal revenues
administered by the Department of Education. R. C. 3314.08(D).

7. Any entity estarlislied by the laws of this state for the exercise of any
funetion of governznent is a "public office." R.C. 117.01(D).

8. A community school is a public office. Cordra}:?,T22.

9. Ariy ofTicer, employee, or duly autlioriz.ed representative or agent of a
public office is a "public official." R.C. 117.01(E),

B. Independent Contractors or Public C)fficials

The White I-Iouse Defendants continue to insist they are not public officials based on

langt.iage in their management coratracts with the Plaintiff Schools:

14. Rela1<ionsliip of the Parties. The parties hereto acknowledge
that theia- relationsliip as that of an independent contractor. No
employee of either party shall be deemed an employee of the other
party. Nothiiig contained herein sliall be construed to create a
pazlnership orjoint venture between the parties. (Eanphasis added.)
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Laws in effect when a contract is made automatically become part of that contract. Doe

v. Ronan, 127 C7hio St.3d 188, 2010-Ohio-5072; I(18, fn. 3, citing Eastman ivachinery Co. v.

Peck), 161 Ohio St. 1, 6-7 (1954); Palmer & Crawford v. Tingle, 55 Ohio St. 423 (1896),

paragraph three of the syllabus. See also, Bell v. Northern Ohio Tel. Co., 149 Ohio St. 157, 158

(1948) ("It is elementary that no valid contract may be made contrary to statute, and that valid,

applicable statutory provisions are part of every contract."). Vdlien a provision of a contract

conflicts with a statute, the statute prevails. Holclernan v. Epperson, 111 Ohio St.3d 551, 2006-

Ohio-6209, T18.

The Plaintiff Schools are governing authorities for comtmznity schools. The Plaintiff

Schools are accountable for the performance of community schools through their sponsor and the

Department of Education. Tlie Plaintiff Schools may operate cornmunity schools themselves or

may hire a management cornpany to do so. The Plaintiff Schools cnterect into nmanagernent

contracts with the White Hat Defendants to operate community schools on their behalf:

Absent these management contracts, the White Hat Defendants Irave no legal authority to

operate community schools, which are public schools; they caii only operate them as the Plaintiff

Schools' "duly authorized representative or agent." Therefore, the White Hat Defendants are

pub.lic officials as R.C. 117.10(E) defines the term, notwithstanding the language in the

7nanagement coiitracts characterizing them as itidependent contractors.

C. Public or Private iylonev

Section 8a of the management contracts requires the Plaititiff Schools to pay the White

Hat Defendants a montlaly "continuiaig fee" of ninety-six percent (96%) of the revenue received

from the Department of Education. Josepli Weber; a vice-president of a number of White lIat

corporate entities, testified extensively about how this payment structure evolved over time due
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to the lack of start-up funding for community schools and their inability to borrow money or

issue bonds against anticipated tax revenues. He also testified that the managetnent contracts

recluire the White Iiat I7efendants to pay all costs associated with operating each Plaintiff

School, including salaries, teYtbooks, computers and supplies along with building payments,

tnaintenance and capital improvetnents.

However, when Mr. Weber was asked how muciz a particular EMO spent for these items

he declined to itemize those costs, stating only that they were "included in the continuiiig fee."

T17e White Hat Defendants maintain that the public money the Plaintiff Schools receive from the

Department of Ilducation is no longer public money when they pay it to the White Hat

Defondants as a motithly "contintring fee.",

"'Public money' Pneans any money received, collected by, or due a public official under

color of office, as well as any money collected by any individual oti behalf of a public office or

as a purported representative or agent of the public office." K.C. 117.01(C) (Empizasis added).

By derinitiotx, puhlic money is not limited to funds from the state`s general revenue fi ►nd; it

includes any money from any source received by a public official under the color of office.

"'t:olor of office' means actually, purportedly or allegedly done under any law, resolution,

order, or other pretension to official right, power, or authority." R.C. 117.01(A.). 'I'he legislature

authorized the Plaintiff Scllools to operate schools as part of the state's public education program.

R.C. 3314.03. Thelegislature authorized the Plaintiff Schools to contract forany services

necessary for t.he operation of the school. R.C. 3314.01(B). The White Hat Defendants operate

public schoois as the Plaintiff Schools' duly authorized representatives under contracts issued

pursuant to a legislative grant of authority. The White Hat Defendants operate the Plaintiff

Schools under color of office.
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The Plaintiff Scliools receive public money from the Department of Edtlcatioti under

color of ofl'ice. Cordray, T27: The White Hat Defendants operate public scliools under color of

office, as duly authorized representatives of the Plaintiff Schools. Public money includes any

niotiey received by public officials under color of office. Therefore, the money the White Hat

Defendants receive from the Plaintiff Schools is public money, regardless of how the White IIat

Defendants choose to char•acterize it under the inanagenient cotltracts,

Public property and public rnoney in the hands or control ofpublic off-icials "'constitute[s]

a trust fund, for which the ofTicial as trustee should be held responsible to the same degree as the

trustee of a private tr-ust."' CorcIruy, 111112, cluoting Crarte3'wp, ex rel. Stalter v. Seco}; 103 Ohio

St. 258, 259-260 (1921). Although the White Hat Defendants are private corporate entities,

under Ohio law they are also public officials who received money under color of office, i.e.,

public moncy, for which they are accountable. R.C. 9.39.

D. ProprietaryInformatioil

Mr. Weber also testified the White Hat Defendants have a proprietary interest in iheir

business model and the Whi.te I-Iat corporate structure. The White Ilat Defen.dant~s foz-med a

separate limited liability company ("LLC") as an Education Management Organization ("EMO")

for each school: HA Broadway, LLC; HA Lincoln Park, LLC; HA Chapelside, LLC; IIA

Ilnivet;sity, LLC; HA Cathedral, LLC; I-IA 13rown Street, LLC; LS Cleveland, LLC; LS Akron,

LLC; LS Lake Erie, LLC; and HA West, LLC. WIILS of Ohio, LLC owns each rlvi0 (aitd

other Ohio-based EMOs that are not pal-ties to this case). White Hat IVlanagetnent, LLC provides

adininistrative services to each EMO (and other Ohio-based EMOs that are not parties to this

case). White Hat Ventures, LLC owns WHLS of Ohio, LLC and White Hat Man.agenient, LLC.

See Defendants' Exhibit 5 (Condensed Organization Chart). Mr. Weber stated that transactions
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between the EMOs and otlaer White Hat entities were part of'the White Hat Defendants' business

model that had been developed with years of hard work,

qhis "business rnodel" appears to be an organization of cozporate ei-itities affiliatecl with

each other, which laave many of the same persoiis as owners orbeneficxaries; and which receive

public money from the Plaintiff Schools either directly or indirectly. This type of corporate

organia.ation is not at all uncommon, is in no way proprietary and is in no way related to

providing a quality education to thechildren enrolled in the schools operated by the defendants.

Accordingly, the request to withhold or limit the disclosureoftransactions between the EMOs

and other White Hat atliliates and entities is not well taken.

E. Infoi-mation fi•otnNon-Pai-ties

Mr. Weber was asked about transactions between the EMOs and a number of other

corporate entities, includitig Wliite Hat Realty, LLC; Teragrazn Realty, LLC; Lumen Chapelside

Realty; Hope Realty, LLC; WHM Realty, LLC; Luxnen Lincoln Park Realty; Lunien West

Realty; Lumen West 41 Realty; LLC; Lumen Uiiiversity Realty; Lumen Cathedral Realty;

I.,uinen Neo Realty, LLC; Lumen Broadway Realty; Lumen Arlington Realty, LLC; Brennan

Iloldings, LLC; Brennwa. Holdings, Tnc.; and David L. Brennan. Neither David L. Breiv7an nor

any of these corporate entities are parties to this lawsuit.

Mr. Weber's testimony suggests the EMOs paid public money to at least some of these

non-parties forexpenses such as school building rents and other services. The testimony also

suggests that these non-parties may be affiliated with the White Hat Defendants, or that

principals or officers of some or all of the White IIat Defendants may have a financial interest in

them. There is reason to believe that disclosure of this inforrnation may be fortliconiing

voluntarily with the WlliteHat Defendants' discovery responses. If this information is not
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forthcoiniiag voluntarily, the Plai9zti.tTSchools may obtain deposition testimony, the production of

documents and inspection of records (including electronically stored information) and tangible

things tllrough the procedures in Civ.R. 45.

Ii. Speci.fic DiscoveLy C3bjections

1. Transactions with affiliates, subsidiaries or related entities

The White 1-lat Defendants shall provide the Plaintiff Schools ujith copies of general

ledger accounts that represent transactions between each EMO and any V6'hite 1Iat affiliates,

subsidiaries or related entities, along with any recluested supporting documentation. Questions

about the meaniiib of' "affiliates, subsidiaries, or related entities°" will be resolved pursuant to

R. C. 1336.01(U).

2. Building Leases

Z'be White IIat Defendants shall provide the Plaintifl: Schools with copies of the

dociRments that entitle each PlaintifffSchool to present possession of the school premises,

including the amouiit each Plaintiff School is charged for the right to present possession, the

entity/entities which those payments are made, and whether the entity/entities is/are a White Hat

affiliate(s), subsidiary(ies) or related entity(ies).

3, Footnote Disclosures

The White Hat Defendants shall identifv for the Plaintiff Schools how the amounts the

White Ifat Defendaizts submitted in the footnotes to the Plaintiff Schools' financial statements

were determined.8 The White Flat IJefendants' argument that this request seeks to "usurp the

authority of the Auditor of State" is wholly unfounded and devoid of legal merit,

s Merely providing the Plaintiff Sclaools r.vith a computer print-out stating "it's all in there° is patently
unacceptahle.
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4. Individual School Accounts

The Wliite Hat Defendants shall disclose all purchases made by each EMO for the benefit

of each Plaintiff School, any depreciation schedules or other docutnents showing valuation

including the method used to determine the respective amocint, anct records reflecting the efforts

to iznprove the performance of each I'laiiitiff School, including but not limited to training,

operating strategies, and stffing levels, and whether the purchased property is still located at the

Plaintiff School for which the EMO purchased it.

5. Tax Returns

The White Hat Defendants shall provide the Plaintiff Schools with the requested tax

returns under seaa. The infonnation is for attorneys' eyesonly; itsdisclostire in any form without

prior written leave of court is strictly proliibited.

6. Deadline

This information shall be provided within thirty days.

7. Reciprocal C)bli ations

Neither the Plaintiff Schools nor the Department of Education has objected to the White

Hat Defendants' discovery requests. :fherefore, the Plaintiff Schools and the Department of

Education shall provide complete responses to the White Hat Defendants discovery as soon as

practicable, and in any event within thirty days.

E. Summary of Section Two

The framework the legislature established to govern comrbunity schools, which are

public schools in all respects, includes the Departinent of Education, their sponsors, and their

governing boards (in this case, the Plaintiff Schools). The legislature did not include

management companies in that framework. A management company operates a community
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school as its governing board's duly authorized representative or agent; thus, it is a public

official. A management company operates a community school under coFatract froni its

govc;miiag board pursuant to a graztt of authority from the legi.slature, thus, it operates under color

of office. `I'he money a management company is paid to operate a community school is received

under color o:€office; thus, it is public money.

Public money niust be accounted for. `I'he Auditor of State, who is charged with seeing

that public money is spent legally, lias accepted tlie Plaintiff Schools' financial reports and has

not made any findings that any money has been spent illegally. f-lowever, the Plail2 tiff Schools,

their sponsor and the Department of Education are also charged with spending public money

properly. Moreover, as public officials who receive public money under color of office, tlae

White Hat I7efendmts are charged with showizig how they spent the public motiey they received.

It is hard to imagine a case where the parties could disagree niore strongly. In that light,

the parties and their respectivecounsei are to be cominended for the professionalism with which

they have conducted themselves ciuring this lawsuit. 1'b:is case will next come before the court

on March 7, 2012 at 1:30 p.m, to review the progress made in discovery and to set a new case

inanagement order.

80 ORDERED.

Service list on following page
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James D. Colner, Esq.
Shumaker, Loop & Kendrick, LLP
41 South High Street, Suite 2400
Coluinbus, OH 43215
Counsel for Plaintiffs

Karen S. Hockstad, Esq.
Smith Haughey Rice & Roegge, P.C.
213 South Ashley Street, Suite 400
Ann Arbor, MI 48104
Counsel for Plaintiffs

Charles R, Saxbe, Esq.
Chester, Willcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, OH 43215
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`I'ocid R. Marti, Esq.
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Franklin County Court of Common Pleas

.L7ate: 02-06-2012

Case Tille: HOPE ACADEMY BROADWAY C"AMI'US -VS- WHITE HAT
MANAGEMFh'T LLC

Case Number: It?CV(}07423

Tvpe: ORDER

It Is So Ordered.

,, . .

fsf Judge Jolan F. Bender

Electronically signed on 2012-Feb-06 page 20 of 20
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E IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DMSIC}N

Hope Academy I3roadzvay Campus, et al.,

Plaintiffs,

V.

White Hat Management, LLC, et al.,

Defendants.

Case No. xoCVH-05-7423

Judge J®hn F. Bender

^

GR ING IN PART ANID'.E.NYx.YY(i IN P 'g'
MOM1WS 12F I'YMl'IF.F SCHC3(3JS
AND 1]EPA.RTMENT OF EDUCATIOAT

FOR PAR'3'IA.L NUMMARX JUMMERTT
Fidm,d October g4,Zo^,g

BENDER, J.

1. F'roeed u r€r l Pnsture

C cg ^ r^s ...^
^
c^ -^ -- C3
y Y ^ L^

In this lawsuit, plaintiffs Hope Academy Broadttiiay Campus, et al. ("the Plaintiff

Schools") ask the court to declare their rights and obligations under Management

Agreements they signed tivith defendants White Hat Management, LLC, et al. ("White

Hat Defendants"). The Plaintiff Schools named the Ohio Department of Education as a

defendant because it administers the state's public school system, of which they are a

part.

With its answer, the Department of Education filed counterclaims against the

Plaintiff Schoals and cross-claims against the White t-Iat Defendants. The White Hat

Defendants moved to dismiss the Department of Education's cross-claims. The Plaintiff

G
3
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Schools and the i7epartxrserat of Education moved for summary judgment on some of

their claims against the White Hat Defendants. These motions are fully briefed and are

now before the court for determination.

Y I. Motion to Dismiss

The White Hat Defendants move to dismiss the Department of Education's cross-

claims for (a) lack of subject matter jurisdiction, (b) failure to state a claim for which the

law can grant relief, and (c) failure to join a necessary party. Civ. R. 12(lB)(1), (6) and (7),

respectively.

A. Subject-Matter Jurfsdletton

Subject-matter jurisdiction is a court's power to hear and decide the merits of a

case. State ex rel. Jones v. Suster, 84 Ohio st.3d 70, 75, 1998-flhio-275, citing Morrison

v. Steiner (1972), 32 Ohio St.2d 86, paragraph one of the syllabus. When ruling on a

Civ.R. 12(B)(2) motion to dismiss for lack of subject-matter jurisdiction, a court must

determine whether the pleading raises any cause of action that it has the authority to

decide. Robinson v. Ohio Dept. of Rehab. & Corr., toth Dist. No. xoAP-550, 20ii-Ohio-

713, 15; Temple v. Ohio Attorney General, loth Dist. No. o6AP-988, 2007-Ohao-1471,

lg.o; State car ref.l3tEsh u. Spurlock (a989)a 42 Ohio St.3d 77, 8o. "°Jurisdiction does not

relate to the rights of the parties, but to the power of the court." Sarster, quoting

Executors o, fLong's Estatc u. State ofC1hier {Ytst Dist. 1926), 21 Ohio .App. 412, 415.

Before an Ohio court can consider the merits of a legal claim, the party seeking

relief must establish standing to sue. Ctta-1L. Brown, Iric. u. Lincoln .1Vat1. Lffis Ins., loth

Dist. No. o2AP-225, 2008-Ohio-2577, 132, citing Ohio Contraetvrs Assra, v. Bicking

(1994), 71 Ohio St. 3d 318, 820, 1994-Ohia-188. ".Che issue of standing is a threshold

test that, once met, permits a court to determine the merits of the questions presented."
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Id., citing 7Yernann v. Univ. of Cincirinati (loth Dist. 1998), 127 Ohio App. 3d 312, 325.

In order to have standing, the party seeking relief must demonstrate an actual injury

sufficiently traceable to the conduct of the defendant. Id., citing Fraternal Order of

Police u. City mf Clevedancl (8th Dist. 2001),141 Ohio 11Pp• 3d 63,75.

The White Hat Defendants claim the Department of Education lacks standing to

challenge its Management Agreements with the Plaintiff Schools because it is not a party

to them. Only a party to a contract or an intended third-party beneficiary has standing

to bring an action on that contract. Grant 7'laornton v. Windsor House, Inc. (1991), 57

Ohio St.3d 158, 161. "'A third-party beneficiary is one for whose benefit a promise has

been made in a contract but who is not a party to the contract." Maghie & Savage, Inc.

v. P.J. Dick Inc., loth Dist. No. o8AP-487, 2oo9-f3hio-2i64, 1I4o, quoting Chitlik U.

Allstate Ins. Co. (8th Dist. 1973), 34 Ohio App.2d 193. 196. An intended third-party

beneficiary need not be expressly named in the contract, but it must have been

contemplated by the parties and be sufficiently identified. West v. Household La, fe Ins.

Co., i7o Ohio P.pp- 3d 463, 2007-Oh io-845,1113 (loth Dist.), citing Chitlik, supra.

Where the performance of a promise under the contract satisfies a duty aived by

the promisee to a third-party, that third-party is an intended beneficiary. VV'here the

performance of a promise merely confers some benefit on a third-party but does not

satisfy a duty owed by the promisee, that third-party is an incidental beneficiary.

Transcontinental Ins. Co. u. Exxcel Project Mgmt., toth Dist. N1o, o4A.P'-1243, 2005P

Ohib-5+o8i, 120 '""'To find that a third party is an intended beneficiary, 'there must be

evidence on the part of the promisee of an intent to directly benefit the third party, and

not simply that some incidental benefit ivas conferred on an unrelated party by the

proniisee's actions under the contract. There must be evidence that the promise
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assumed a duty to the third party."' Maglaie & Scauage, Inc. at 141, quoting TR.INOVA.

Corp. u. Pilkington Bros., PI.C, 7o Ohio St.3d 271, 289, 1994-(3hio-524. While an

intended third-party beneficiary has enforceable rights under the contract, an incidental

third-party beneficiary does not. Id. at Sf40, citing Hill v. Sonitrol of 5outhtuestern Ohio

(1988), 36 Ohio St.3d 3be 40•

In the Management Agreements, the Plaintiff Schools promised to pay money to

the White Hat Defendants, who in return promised to provide services to the Plaintiff

Schools. Although the White Hat Defendants have no direct contract relationship urith

the Department of Education, their obligations under the Management Agreements are

unquestionably intended to meet or exceed duties that the Plaintiff Schools owe to the

Department of Education. Thus, the White Hat Defendants' performance of their

contractual obligations confers a direct benefit not only to the Plaintiff Schools, but also

to the Department of Education.

A contract is a set of promises that the law can enforce. Kostelnik u. Helper, 96

Ohio St.3d 1, 2ooa-®hio-298$, U6. "Essential elements of a contract include an offer,

acceptance, contractual capacity, consideration (the bargained-for benefit and/or

detriment, a manifestation of mutual assent and legality of object and of eonsideratinn."

Id. (citation omitted). The construction of a written contract is a matter of law for the

court. Zd. at 142, citing Alexander v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 24x,

paragraph one of the syllabus.

Section 15 of the Management Agreements states:

No Third Party Beneficiaries. This Agreement and the
provisions hereof are for the exclusive benefit of the parties
hereto and not for the benefit of any third person, nor shall
this Agreement be deemed to confer or have conferred any
rights, express or implied, upon any third person.
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The White Hat Defendants bargained-for benefit, i.e., consideration (without

io•hich no contract can exist) amounts to 96% o}`the revenue per student received by the

School from the State of Ohio Department o, fEdatcatian. Management Agreements,

Section 8(a) (Emphasis added). The White Hat Defendants receive loo9b of funds from

federal grants, which the Department of Education also administers. Id., Section 8(b).

Simply put, without the Department of Education there is no money to pay the White

Hat Defendants. To suggest that the Department of Education is not an intended third-

party beneficiary of the Management Agreements flies in the face of the reality of the

statutory framework under which they were executed and is nothing more than a thinly-

veiled attempt to "have one's cake and eat it, too." See Nationwide Mut, Ins. Co. v.

Marsh (1984), 1S t)hio St.3d 107, 111 (refusing to enforce an insurance policy provision

calling for "binding arbitration" while at the same time allo4ving the insurer to treat the

arbitration as "non-binding" if the award exceeded statutory minimum coverage limits).

Notwithstanding the language in Section 15, the Department of Education is an

intended third-party beneficiary of the Management Agreements between the Plaintiff

Schools arxd the White Hat Defendants; it therefore has enforceable rights under them.

Accordingly, the White Hat Defendants' motion to dismiss the Department of

Education's cross-claims for lack of subject matter jurisdiction is overruled,

B. Failure to Join a Necessary Party

A party that is necessary for a just resolution of a claim should be added to the

mse either by amending the complaint or by joining it as a necessary party. Civ.R.

15(A), ig(A). A dismissal for failure to join a necessary party is only warranted as a last

resvrt, Spurlock, supra at 81.
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The White Hat Defendants contend that the Department of Education's cross-

claim must be dismissed because it has not joined a necessary party, namely the Auditor

of State. Their argument is based on the incorrect premise that an "audit" under R.C.

3$14.03(B)(8) and an "accounting'° under R.C. 3314=4 are one and the same.

A charter school must keep the same financial records that the Auditor of State

requires of school districts and authorizes the Auditor of State to conduct regular audits.

R.C. 3314.03(B)(8). If a charter school pays a management company more than twenty

per cent of its annual gross revenue, the management company "shall provide a detailed

accounting including the nature and costs of the services it pr-mvides to the [charter]

school. This information shall be included in the footnotes of the financial statements of

the school and be subject to audit during the course of the regular financial audit of the

community school." R.C. 3314.024 ("Detailed accounting by management company;

audits") (Emphasis added).

Statutes must be construed as eNvhole and interpreted to give effect to every word

and clause. Prrc^ctor- v. Orange Barrel Media, LLC, ioth Dist. No. 06AP-762, 2007-Ohio-

3218, U6. "No part should be treated as supetfluous unless that is manifestly required,

and the court should avoid a construction which renders a provision meaningless or

inoperative." State ex reto Myer-s v. Bd. ofEdm of'Rur-al School Dist. of Spencer Twp.,

Lucas Cty, Ohio (19i7)8 95 Ohio St. 367,372.

R.C. 3314.03(B)(8) applies to all charter schools. R.C. 3314.024 applies only if a

management company receives more than twenty per cent of the charter school's annual

gross revenue. if so, the management company must (7) provide the charter school with

a detailed accounting of those funds, including the nature and costs of the services it

provides, and (2) include it in the inforrnation subject to audit by the Auditor of State.
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I'hese statutes exist independently of each other. To interpret them any other way

would render R.C. 3314.024 superfluous, a result that the lativ does not allow.

Determinirag whether the White Hat Defendants provided the Plaintiff Schools

with a detailed accounting pursuant to R.C. 5314.o24 does not require the Auditor of

State to be a party to this case. Accordingly, the White Hat Defendants' motion to

dismiss for failure to join a necessary party is overruled.

C. Failure to State a Claim

A motion to dismiss pursuant to Civ.R. 12(B)(6) (failure to state a claim) is a

procedural device to test the legal sufficiency of a complaint or cause of action. State ex

reC. Hanson u. Guernsey Cty. Bd. ofCommrs., 65 Ohio St.3d 545, 548, 1992-4hio-73.

Whee, reviewing a Civ.R. 12(B)(6) motion, the court must presume that all factual

allegations of the complaint or cause of action are true and must anak-e al! reasonable

inferences in favor of the non-maAng party. Mitchell v. Lawson Milk Co. (1988), 40

Ohio St.3d Zgo, 192. Before the court may dismiss a complaint, it must appear beyond

doubt that the plaintiff can prove no set of facts to support its claim that would entitle it

to recovery. O'Brien v. fJnias. Coninzunity Tenants Union (1975)R 4z Ohio St.2d 242, 245•

The Department of Education has rights under the management agreements that

are enforceable in court. It has not failed to join a necessary party. Therefore, when the

Department of Education's cross-claims are viewed in the light most favorable to it, as

they must be for purposes of this motion, it has stated olairns for vvhich the law can

grant relief Accordingly, the White Hat L)efendants' motion to dismiss the Department

of Education's cross-claims for failure to state a claim is overruled.
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111. Mottons,for Partial Summary Judgment

Summary judgment "shall be rendered forthwith if the pleadangs, depositions,

ans`vers to interrogatories, written admissions, affidavits, transcripts of evidence, and

written stipulations of fact, if any, timely filed in the action, shoiv that there is no

genuine issue as to any material fact and that the moving party is entitled to judgment

as a matter of law." Civ,R. 56(C). All ecridentiary material must be viewed in a light

most favorable to the nonmoving party. Temple v. Wean United, Inc. (1977), 50 Ohio

St. 2d 317. Summary judgment is appropriate only lvhen, after viewing the exidenca

most strongly in favor of the nonmoving party: (i) no genuine issue of material fact

remains for trial; (2) the moving party is entitled to judgment as a matter of law; and (3)

reasonable minds can come to but one conclusion, rvhich is adverse to the nonmotiing

party, Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66. Because

summary judgment terminates litigation without a formal trial, courts should award it

cautiously. Norris v. Ohio Std. Oil Co. (1982),70 Ohio St.2d i, 2.

A. Summary of the Par•rres' Argacrnents

The Plaintiff Schools and the Department of Education contend that some

provisions of the management agreements "imperrnissiblydelegate the Plaintiff Schools'

decision-making authority" to the White Hat Defendants and ask the court to declare

them void. The Plaintiff Schools also claim that they own the personal property, along

with any leasehold improvements and fixtures purchased with federal grants, and have

the right to assume the leases for the facilities at the management agreements' end.

Although the Plaintiff Schools and the Department of Bducation filed separate summary

judgrryent motions, each later filed a memorandum in support of the other's motion.

Because the motions are interrelated, they will be addressed together.

A-64



E 13 7 3 ccz'se Arc^7oCVH-o5-7423 9

B. Delegation ojStatutorg Authority

In Perkins u. Bright {1923}, xog tQhici St. 14, a schooI board ativarded a contract to

the lowest bidder even though the bid form did not list separate prices for labor and

materials, as the statute required. The Supreme Court held that though the board had

some discretion, the statutory bid requirements had to be satisfied before it could

exercise that discretion to award a contract. '"If any discretion is granted to the board,

the phraseology of the statute, employing language mandatory in character, leaves that

discretion to be exercised solely witbin the limited degree permitted by the statute." Id.,

p. 18. "Boards of education are creations of statute, and their duties and authority are

marked by legislation, and those who contract with them must recognize the limitations

placed by law - by the power that created such boards." Id., p. 21.

In Educational Serv.s. Iaxst., Inc. v. Gollia-Vxraton Educational Scru. Ctr., 4th ]Dist.

No. 03CA6, 2004-Ohio-874, a school board's contract with a corporation allo«Ted the

corporation to select and hire the district superintendent; the Supreme Court ruled the

contract was invalid because the statute required the board itself to hire that person:

While the legislature may have intended to give school
boards flexibility in filling the superintendent position, any
flexibility must be exercised within the bounds of the board's
statutory authority. The need for flexibility cannot justify
board action that exceeds the poivers granted to it by statute.

Id., 113. No matter how well intended the board's reasons for its actions may have been,

the statute simply did not allow it to delegate its duty. Moreover, the Supreme Court

expressly rejected the argument that the board's action was permissible because nothing

in the Revised Code prohibited it:

This argument ignores the nature of a school board°s
authority. Under appellant's argument, a school board has
the power to act unless a specific statutory restriction
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prohibits it. However, as indicated, a school board's
authority is limited to those powers expressly granted to it by
statute, or clearly implied from it.

Id., at T1,5, citing I-Iatl v. Lakeuaeav Z.dcal School IJlst. Bd. of Edn. (1992), 63 Ohio St.3d

380,383.

In Hamilton Local Bd. of Edrt. u. Arthur (Ju1. 24, 1973)q 1o=n Dist. No. 73AP-179,'

a school board entered into a collective bargaining agreement that included a provision

for binding arbitration. The 'Tenth District Court of Appeals hcld that although the law

generaliv favors enforcement of arbitration provisions, a school board "may not, in the

absence of statute, contract ai.%'ay its rights to make the ultimate determination of school

policies, including those matters of salary, program, personnel, fringe benefits and

others as set forth in the professional agreement with the attendant binding arbitration

provisions as `ve have before us." Because at that time no law authorized a school board

to enter into binding arbitration, the court ruled the contract provision ivas invalid.2 See

also, Chagrin Falls Edn. Assn. v. Chagraai Falls Exempted Village School Mil. Bd. of

Edn. (Dec. 30,1979)9 84h Dist. No. 39992.3

A duty imposed by statute cannot be delegated. For example, a county treasurer

cannot delegate a statutory duty to invest county funds. Columbiana Cty. Bd. of

Commrs. u. Nationwide Ins. Co. (7th Dist, 1998),130 C7hio App. 3d 8, 19. A city cannot

delegate its duty to keep its roads safe. Lattea u. Akron (xoth DYst. 1982), 9(}hio .App.3d

118, 121. A taxpayer cannot delegate the duty to timely file tax returns; while a taxpayer

can hire someone to prepare a return, a failure to timely file always falls on the taxpayer,

not on the preparer. Tom Kelsey .tlfotor Sales v. Limbach (Mar. 29, 2001), 6th Dist. No.

1973 Ohio App. LEXIS 1777.
In 1984, the General Assembly granted school boards the authority to enter into coEleoti'm

baepitaing agreements that included bittding arbitration. Sm, R.C. 41 t7.
3 1979 Ohio App. I.EXIS 11228.
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L-90-024.4 tNhere a statute vests authority to remove employees in a tirillage council, it

could not delegate to the police chief the decision of which police officer to lay off due to

budget cuts. Toth u. ElrnavoorP Place (xst Dist. 1984), 20 Ohio App.3d 188, igct. A court

cannot delegate its duty to determine what is in a child's best interest, notriAthstandang

the terms of the parties' shared parenting contract. Jean-Paul L. v. Michelle 1V1., 6th

Dast.No. Wg]-o6-040, 2o07-Dhio-t®42, 12x.

Under the framework the General Assembly established for charter schools, the

Department of Education approves, oversees and provides technical assistance to a

charter school's sponsor. R.C. 3314.crxS. A charter school's curriculum, management,

administration, financial controls, qualifications for teachers, and its plan to monitor

academic and fiscal performance are among the many standards set by contract betYveen

its sponsor and its governing authority. R.C. 3314.u3(A)(i)-(25). While a charter

school's governing authority can contract with a management company for necessary

services, the charter school's governing authority and its sponsor, not its management

company, are accountable to the Department of Education for its performance. Statc ex

ret. Rogers v. 1Vew Choices Community School, 2nd Dist. No. 23031, 20o9-Ohi0-46o8,

156.

C. Ownership of Property

The parties disagree about ownership of personal property used in the charter

schools daily operations.5 Section. 8(a) of the Management Agreements states:

Management, Consulting and Operation Fee. The School
shall pay a monthly continuing fee (the "Continuing Fee") to
the Company of Ninety Six Percent (96%) of the revenue per
student received by the School frum the State of Ohio

4 a9gz Ohio App. I,MS 1339.
s "'I'ersonal property' inclttdes e%•ery tangible thing that is the subject of ownership, whether
animate or inanimate, * $" that does not constitute real property ffi* *', R.C. 5701.03(.A.).
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Department of Education pursuant to Title 33 and other
applicable provisions of the Ohio Revised Code (the "Code'"}
plus any discretionary fees paid under the Discretionary
Bonus Program identified in paragraph 8(c) (the "Qualified
Gross Revenues°').

Payment of costs. Except as othernvise provided in
this Agreement, all costs incurred providing the
Educational Model at the School shall be paid by the
Company. Such costs shall include, but shall not be
limited to, compensation of all personnel, curriculum
materials, textbooks, library books, computer and
other equipment, sofltHare, supplies, building
payments, maintenance, and capital improvements
required in providing the Educational Model. It is
understood that at the School's election, upon
termination of this Agreement all personal pn•operty
used in the operation of the school and owned by the
Company or one of its affiliates and used in the
operation of the school, other than proprietary
materials owned by the Company, may become the
property of the School free and clear of all liens or
other eneumbrances upon the School by paying to the
Company an ezniount equal to the "remaining cost
basis" of the personal property on the date of
termination. In the event that School purchases the
personal property it must purchase all of said
personal property, except any proprietary materials,
and must also exercise the School's option to lease the
School facility pursuant to Section 12(b).

ii. Property owned by the School. The property
purchased by the School shall continue to be owned
by the School. (Emphasis added.)

12

The White Hat Defendants argue that this language means the personal property

belongs to them at the end of the Management Agreements, but the Plaintiff Schools can

buy it at its depreciated value, or "remaining cost basis." The Plaintiff Schools and the

Department of Education argue that this interpretation is incorrect and unenforceable.

The Department of Education urges the court to declare that the personal property is

subject to a°"public trust" because it was paid for with public funds.
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Although a charter school does not belong to a school district and is subject to

f6ver regulation.s, it is by definition a political subdivision of the state: R.C. 2744.ox(F),

State ex a°el. Rogers at ¶27. "T`he General Assembly has made it clear in R.C. 3314.01(B)

that [charter] schools are public schools[.]„ Cordray v. Intep°ruatiortaP Preparatory

S'chao1,128 Ohio St. 3d 50, 20io-Ohio-6136, 124 (Emphasis sic).

A "public office" is "any state agency, public institution, political subdivision, or

other organized body, office, agency, institution, or entity established by the laws of this

state for the exercise of any function of government." R.C. 117.oa(D). As an entity

established by the laws of this state for the exercise of a function of gtavernment, namely

education, a charter school is a public office.

A "public official" is "any officer, employee, or duly authorized representativc or

agent of a public office." R.C. l.ty.oi(E). Because a charter school is a public officc, any

officer, employee or duly authorized representative or agent is a public official. See,

C'ordray, 124, 25.

"All public officials are liable for all public money received or collected by them or

their subordinates under color of office." R.C. 9.39. "Color of office" means "actually,

purportedly, or allegedly done under any law, ordinance, resolution, order or other

pretension to official right, po`tircr or authority." R.C. 117.0i(A). Persons or entities in

control of public funds are strictly liable. Id. Gt ¶12-13, citing Seward U. .zVutt. Surety

CO. (1929),120 Ohio St. 47, 49; Crane Twp. ex ret. Stalter v. Secoy (ag21), 103 Ohio St.

258, a59-26o. Public officials can still be held liable '"even though illegal or otherwise

blameworthy acts on their part were not the proximate cause of the loss of public

funds.," Id. at 114, quoting State v.1'^'erbert (1976),49 Ohia St. 2d 88, 96.
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A governing authority may operate a charter school itself or may hire a

management company to do so. R.C. 3314,01(B). Because a management company has

no statutory authority of its own, its only source of authority is its contract ti`rith the

charter school's governing authority. A charter school's management company is its

duly authorized representitive or agent; therefore, as a matter of law it is also a public

offici al . R.C. 117. o i( E).

The public funds a charter school receives from the Department of Education are

"received or cullected" under color of office. Cordr•ay, 927. The funds a management

company receives from a charter school are also public funds "received or collected"

under color of office. As a public official that receives public funds under color of office,

a management company of a charter school is liable for them. R.C. 9.39.

There is no dispute that the personal property at issue was purchased with public

funds. Whether that personal property belongs to the Plaintiff Schools or to the White

Hat Defendants when the Management Agreements end turns on a very precise legal

issue: whether the purchasing authority that the Plaintiff Schools granted to the White

Hat Defendants by contract can also serve to transfer title to the property from the

Plaintiff Schools to the White Hat Defendants. This issue is not addressed in the parties'

briefs. Each party shall file a supplementary brief on this issue within fourteen days of

this entry, limited to ten pages (exclusive of authorities).

D. Discretionary Bonus Program

Section 8(c) of the Management Agreements provides for a discretionary bonus

of "up to One Percent (i%) of the revenue per student received by the School from the

State of Ohio Department of Education pursuant to'!'itle 33 of the Ohio Revised (yode.'°

There is no evidence that any such bonus has been, or is about to be, paid. Thus, the
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issue of whether this provision of the Management Agreements is enforceable is not ripe

for adjudication. Accordingly, it 4kri1l not be fiurther addressed, as courts do not issue

advisory opinions.

IV. Summary

For the reasons set forth above, the White Hat Defendants' motion to dismiss the

Department of Education's cross-claims is overruled. The Plaintiff Schools' and the

Department of Education's motions for partial summary judgment are sustained in part

and overruled in part. Duties the General Assembly imposes by statute may not be

delegated. A charter school is a public school, paid for with public funds. A eharter

school is a public 6ffice. A charter school's governing authority and its management

company are public officials. The public funds paid to operate a charter school are

received or coIlected under color of office. There is no need for the court to declare a

"Public trust" in favor of the Department of Education because the laiv already holds

public officials accountable for the use of public funds.

Questions of fact remain on the Plaintiff Schools' claims for breach of contract

and breach of fiduciary duty, and on the Department of Education's counterclaims and

cross-claims for improper delegation of governmental authority and breach of grant

conditidns. A separate order will follow shortly scheduling this case for triaL

SO OR?E1ZED.

Service list on following page

^ hn F. Benmder, Jud:ge
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Copies to:

James D. Coiner, Esq.
Shumaker, I.oop & Kendrick, LLP
41 South High Street, Suite 24o0
Columbus, QI3 43215
Counsel for Plaintiffs

Karen S. I-iockstnd, Esq.
Smith Haughey Rice & Roegge, P.C.
213 South Ashley Street, Suite 400
Ann Arbor, MI 48-104
Counsel for Plaintiffs

Charles R. Saxbe, Esq.
Chester, Willeox & Saxbe L.I.P
6,5 East State Street, Suite looo
Columbus, OH 43215
Counsel for Defendants

Todd Marti, Esq.
Assistant Attorney General
So East Broad Street, 17th Floor
Columbus, OH 43215
Counsel for Ohio Department of Education
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