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INTRODUCTION AND SUMMARY OF ARGUMENT

Consistent with the established principles of appellate review, a defendant who pleads

guilty to multiple offenses and fails to raise an allied offenses issue at sentencing waives or

forfeits the right to argue all but plain error on appeal. And since a plain error analysis is always

predicated on there being an "obvious" error in failing to merge allied offenses, the claimed error

must fail if the record contains no facts proving that a merger error occurred.

The Eighth District's en banc decision in State v. Rogers, 8th Dist. Cuyahoga Nos.

98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-3235, 994 N.E.2d 499,

misinterprets the holding in State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1; 922 N.E.2d

923, that "allied offenses of similar import must be merged at sentencing or the sentence is

contrary to law." The State concedes that when allied offenses error is obvious on the record, an

appellate court should find the error rises to the level of plain error. But there is no plain error

when a defendant pleads guilty to an indictment, fails to offer any evidence at sentencing to

show why the offenses are allied, and the appellate record contains no facts to show why

multiple offenses should merge for sentencing.

Here, the Eighth District decided to reverse and remand Frank Rogers, Jr.'s, conviction

not because an error occurred at sentencing, but because it could not tell if an error occurred.

Instead of relying on the established application of the plain error rule, the lower court

circumvented the rule by holding that plain error occurs simply because the trial court failed to

affirmatively conduct a "facial" inquiry of the offenses at sentencing to determine whether the

multiple offenses are allied. Underwood does not explicitly place a duty on a trial court to make

this inquiry and that duty cannot be inferred from the allied offenses statute or prior case law. In

creating this new duty for trail courts, the Eighth District relieves defense counsel of any duty to



protect their client's rights-it essentially finds that any issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by a trial

court's failure to raise the issue sua sponte and hold a hearing on the matter. The Eighth

District's en banc holding is a misapplication of the plain error rule, a misreading of Supreme

Court precedent, a clear departure from our traditional adversarial process and should be

reversed.

Additionally, as the offense of receiving stolen property is an offense against the person

whose property was stolen, when an indictment charges two counts of receiving the stolen

property of two separate and distinct victims the offenses are not allied and do not merge for the

purposes of sentencing. This part of the Eighth District's holding in the en banc decision of

Rogers should be affirmed.

STATEIYiENT OF THE CASE AND RELEVANT FACTS

A Cuyahoga County grand jury indicted Frank Rogers, Jr., in eight different criminal

cases over the course of two years. All eight cases were resolved through a negotiated plea

agreement on January 24, 2012. The relevant cases for this appeal are labeled CR-11-545992

and CR-I1-553806.

1. The Indictments and Relevant Counts of Conviction

In CR-11-545992, the "truck and tire case," a grand jury indicted Rogers on January 21,

2011 with two counts of failure to comply under R.C. 2921.331(B), one count of failure to

comply under 2921.331(A), two counts of receiving stolen property under R.C. 2913.51(A), and

possession of criminal tools under R.C. 2923.24(A). In CR-11-553806, "the multiple victim

case," a grand jury indicted him on September 9, 2011 with two counts of receiving stolen

property under R.C. 2913 .51(A).
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Rogers pleaded guilty to two counts of receiving stolen property and the one count of

possession of criminal tools in the truck and tire case. The indictment language for count four

stated:

did receive, retain, or dispose of a 2006 Ford F 150 Pick Up Truck,
the property of Mark Johnson knowing or having reasonable cause
to believe that the property had been obtained through commission
of a theft offense and property involved was a motor vehicle.

Count five's indictment language five stated:

did receive, retain, or dispose of Tires & Rims, the property of
Mark Johnson knowing or having reasonable cause to believe that
the property had been obtained through commission of a theft
offense and property involved was $500 or more and was less than
$5,000.

The indictment language of count six stated:

did possess or have under the person's control any substance,
device, instrument, or article, to wit: a Tire Jack, and/or a Tow
Chain, and/or Lug Nut Wrenches, with purpose to use it
criminally.

FURTHERMORE, the a Tire Jack, and/or a Tow Chain, and/or
Lug Nut Wrenches, involved in the offense were intended to use in
the commission of a felony, to wit: RC 2913.51 A (Receiving
Stolen Property).

Additionally, Rogers pleaded guilty to two counts of receiving stolen property in the

multiple victim case. The language of count one in that indictment read:

did receive, retain, or dispose of jewelry and/or silverware and/or
ceramic dolls and/or religious item, the property of Vilma Fontana
knowing or having reasonable cause to believe that the property
had been obtained through commission of a theft offense and
property involved was $500 or more and was less than $5,000;

Count two stated:

did receive, retain, or dispose of jewelry, the property of Rebecca
Zuchowski knowing or having reasonable cause to believe that the

3



property had been obtained through commission of a theft offense
and property involved was $500 or more and was less than $5,000.

H. Rogers's Plea Hearing

During Rogers's plea on January 24, 2012, the trial court conducted the appropriate

Crim.R. 11 plea colloquy in which, Rogers acknowledged that a guilty plea means he admits to

the facts in the indictments. (Tr. 12-23, 16). Further, the trial court explained the possible

penalties for each offenses felony level. (Tr. 18-19). Rogers understood that he faced six to

twelve months for the fifth degree felonies and six to eighteen months for the fourth degree

felony. (Tr.18-21). After the colloquy, the trial court found Rogers to be aware of the maximum

penalties and that he knowingly, intelligently, and voluntarily made his guilty pleas. (Tr. 23).

Rogers requested a pre-sentencing investigation and the trial court so ordered. (Tr. 32-33).

III. Rogers's Sentencing Hearing

The trial court sentenced Rogers on February 28, 2012. The trial court stated that it

reviewed the pre-sentencing investigation report. (Tr. 38). The two victims in CR-11-553806,

Vilma Fontana and Rebecca Zuchowski, testified that their belongings were taken from their

homes in Independence and Lakewood Police recovered their belongings when Rogers tried to

fence the items at a pawn shop. (Tr. 46-56). Their different homes were burglarized on the same

day. Rogers II at ¶ 20. Jewelry was stolen from the one home and religious items were stolen

from the other. (Tr. 49, 54). Two different victims resided in each home. Rogers II at ¶ 20.

Rogers was caught trying to pawn the stolen goods, but in Rogers I the Eighth District

determined it was unclear from the record as two whether or not Rogers was caught with trying

to pawn the stolen goods at the same time. Id. at ¶ 17. While the trial prosecutor at sentencing

repeatedly clarified that Rogers was not charged with Burglary of either home, the first victim

spoke of Roger's confession to burglarizing her home while her 98 year-old mother was still

4



inside. (Tr. 46, 50-51, 53). The discussion of the confession was not objected to by the defense

counsel and is a part of the record.

No one placed any evidence or testimony on the record regarding Mark Johnson's stolen

pickup truck, tires, and rims, or Rogers's possession of the tire jack, tow chain, and lug nut

wrenches in CR-11-545992. The trial court then sentenced Rogers to an aggregate total of

twenty-four months in CR-11-545992-twelve months for receiving the stolen pickup truck

consecutive to the six months for receiving the stolen tires and rims, and consecutive to the six

months for possessing the tire jack, tow chain, and lug nut wrenches. Additionally, the trial court

sentenced him consecutively to six months for receiving the stolen property of Vilma Fontana

and twelve months for receiving the stolen property of Rebecca Zuchowski for an aggregate

period of incarceration of eighteen months in CR-11-553806. Further, the trial court imposed the

sentences in all of the eight indicted cases to be served consecutively to one another (Tr. 73).

During the sentencing, defense counsel did not raise any objection regarding the issue of allied

offenses or assert any argument that the offenses in either of the two cases should be merged.

IV. Rogers I

Roger's appealed his convictions and sentence in State v. Rogers, 8th Dist. Cuyahoga

Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-1027, 990 N.E.2d

1085 ("Rogers 1"). In his appeal, he raised for the first time the issue of allied offenses in both

the truck and tires case and the multiple victim case. On March 21, 2013, the Eighth District

Court of Appeals affirmed Rogers's convictions and sentence, holding at the outset that:

We therefore find no basis for the suggestion that it is plain error
for the [trial] court to fail to inquire into the possibility of whether
offenses are allied for the purposes of sentencing. We continue to
adhere to the basic proposition of appellate review that plain error
can only exist if there is evidence making an error manifest on the

5



record. We cannot envision a scenario where the absence of error
on the record can ever suffice to show plain error.

Id. at ¶ 11. The Eighth District court went on to evaluate the individual counts regarding the

issue of allied offenses for the above described cases. Concerning multiple victim case, the

Eighth District ruled that:

it is unclear-from the transcript whether the two counts of receiving
stolen property were committed with a state of mind to commit
only one act. The indictment charged Rogers with committing
those acts on the same day, but it did not charge that those acts
occurred at the same time. It is possible from the record on appeal
that he attempted to dispose of the stolen items separately, and that
possibility alone is enough for us to find that he has failed to show
an error that is so obvious that it rises to the level of plain error.

(Citations Omitted.) Id. at ¶ 17. Regarding the truck and tires case, the Eighth District held:

There is nothing in the record to support Roger's argument that the
tires and rims were from the stolen truck. Although the indictment
identifies the truck that Rogers received, retained, or tried to
dispose of, the count relating to the "Tires & Rims" made no
connection to them being a part of the stolen truck. With the
absence of any facts to support this assertion, we cannot find that
the court committed plain error by failing to merge for sentencing
Counts 4 and 5 of the indictment in CR-545992.

(Citations Omitted.) Id. at ¶ 19.

V. Rogers II

Sua sponte, the Eighth District designated the decision in Rogers I for en banc review on

March 25, 2013. After some briefing by the parties, the Eighth District voted eleven to one in

State v. Rogers, 8th Dist. Cuyahoga Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589,

98590, 2013-Ohio-3235, 994 N.E.2d 499 ("Rogers Il"), to affirm the trial court's imposition of

separate sentences in the multiple victim case, but reversed and remanded the imposition of

separate sentences in the truck and tires case on July 25, 2013.
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In finding that the two counts of receiving stolen property in the multiple victim case

were not allied, the Eighth District simply stated "[s]eparate victims alone established a separate

animus for each offense." Id. at ¶ 22.

The Eighth District court reversed and remanded the sentences in the truck and tire case

by finding that "we are unable to determine if these offenses were allied offenses of similar

import. [. ..] There are simply no facts in the record to aid in our mandated de novo review of

the issue." Id. at ¶ 25. According to the Eighth District:

Underwood placed the duty squarely on the trial court judge to
address the merger question. Underwood, 124 Ohio St.3d 365,
2010-Ohio-1, 922 N.E.2d 923. Likewise, the merger statute
imposes the same duty. R.C. 2941.25. Ultimately, it is the trial
judge who imposes the sentence in a case. While the judge cannot
be an advocate for either position, the trial court must address the
potential allied-offense issue when the charges facially present a
question of merger. A defendant's conviction on multiple counts,
regardless of how achieved, does not affect the court's duty to
merge allied offenses of similar import at sentencing.

When a facial review of the charges and the elements of the crimes
present a viable question of merger, the court must apply the
Johnson test.

***

We therefore hold that a trial court commits error where multiple
charges facially present a question of merger under R.C. 2941.25
and the trial court fails to conduct an allied offenses of similar
import analysis. We will discuss the effect of this error in more
detail below.

Id. at ¶ 27-33.

In so doing, the Eighth District recognized that Rogers's trial counsel failed to raise the

merger question in the trial court below, but that "a guilty plea alone does not constitute a valid

waiver of the protections from possible double jeopardy under R.C. 2941.25." Rogers II at ¶ 35,

41. Instead, the Eighth District considered, "if the failure to assert double jeopardy at the trial

7



court level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error." Id. at ¶ 36. But, "[d]efense counsel's failure to raise the merger issue does not relieve the

trial court of its duty to detennine the merger question when a facial question of merger presents

itself. Ultimately it is the trial court that must apply the statutory requirements in R.C. 2941.25

and address the possible merger questions." Id. at ¶ 37. Reasoning, "[m]erger occurs just prior

to the entry of conviction and is a function of sentencing that is the exclusive domain of the trial

judge," the Eighth District found with "the absence of a stipulation or an agreement on which

offenses are allied, a guilty plea does not negate the court's mandatory duty to merge allied

offenses of similar import at sentencing." Id. at ¶ 38, 40, citing Underwood at ¶ 26.

Regarding review for plain error, the Eighth District when on to conclude:

[Previous Eighth District opinions] accept the principle that it is
plain error not to merge allied offenses, but rationalize that since
there are no facts to find plain error, plain error does not exist.
This is a self-fulfilling prophecy that defeats the constitutional
protection outlined in Underwood. In our view, it is the absence of
facts, or at least an inquiry into those facts, that makes the question
ripe for review and creates plain error.

The duty to merge implies a duty to inquire and determine whether
multiple charges are allied offenses of similar import. Without the
duty to inquire and determine, the duty to merge would be empty.
An essential step in the merger process is applying the
requirements of R.C. 2941.25, and hence the Johnson test, to the
multiple charges. In our view, the failure to take this step where a
facial review of the charges reveals it is necessary establishes
prejudice and affects the outcome of the case. This is the
fundamental distinction between our view and that of the dissent.

***

[...] The plain error goes to the failure to address the required
allied-offense analysis, not the plain error that exists when a record
clearly demonstrates the offenses should have merged.

Id. at ¶ 54-59.
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In the end, the Eighth District held en banc:

(a) Where a facial question of allied offenses of similar import
presents itself, a trial court judge has a duty to inquire and
determine under R.C. 2941.25 whether those offenses should
merge. A trial court commits plain error in failing to inquire and
determine whether such offenses of similar import.

(b) A defendant's failure to raise an allied offense of similar
import issue in the trial court is not a bar to appellate review of the
issue.

(c) While facts establishing the conduct of the offender offered
at the time of a plea may be used to establish that offenses are not
allied, a guilty plea alone that does not include a stipulation or a
finding that offenses are not allied offenses of similar import does
not conclusively resolve the merger question. Thus, a guilty plea
does not constitute a valid waiver of the protections from possible
double jeopardy under R.C. 2941. 25.

Rogersllat¶63.

VI. Certified Conflicts

On the same day the appellate court released its decision in Rogers II, the Eighth District

sua sponte certified a conflict between its decision in Rogers II and State v. Wallace, 6th Dist.

Wood No. WD-1 1-031, 2012-Ohio-2675, as it relates to the plain error and the issue of allied

offenses. In Wallace, the Sixth District held:

We have reviewed the record. In our view, even were we to
consider appellant's argument on allied offenses as plain error,
appellant's argument must fail. The record lacks evidence upon
which to determine whether the same conduct resulted in both
convictions. On this record, we are unable to determine whether
the offenses were in fact committed by the same conduct.

Id. at ¶ 12. In its order, the Eighth District certified the following issues to this Court:

(1) Whether a trial court commits plain error where multiple
offenses present a facial question of allied offenses of similar
import, yet the trial court fails to determine whether those offenses
should merge under R.C. 2941.25 at sentencing;
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(2) Whether the failure of a defendant to raise an allied-offense
issue or to object in the trial court can constitute an effective
waiver or forfeiture of a defendant's constitutional rights against
double jeopardy and a bar to appellate review of the issue when the
record is silent on the defendant's conduct.

And, after some additional motion practice by the parties below, on September 6, 2013,

the Eighth District certified a second conflict between its holding pertaining to separate victims

and allied offenses in Rogers II and the Ninth District's opinion in State v. Wilson, 212 Ohio

App.3d 171, 486 N.E. 2d 1242 ( 9th Dist. 1985). In Wilson, the appellate court found:

In this case, the record reveals that on February 16, 1984, Wilson
sold various items of jewelry to Dale Forster of C. E. Forster &
Sons Jewelers. It was subsequently determined that the jewelry
had been reported stolen in two separate burglaries. The state put
on evidence to demonstrate that these items belonged to three
different individuals. However, the state failed to prove that
Wilson participated in these burglaries. The only evidence offered
by the state which connected Wilson to the stolen property was the
fact that he disposed of these stolen items in one transaction. As
such, Wilson cannot be convicted and sentenced for three separate
crimes of receiving stolen property. See, generally, State v.
Sanders (1978), 59 Ohio App.2d 187, 392 N.E.2d 1297 [13 O. O.
3d 209].

Accordingly, the trial court erred in not merging the three counts of
receiving stolen property for purposes of sentencing. Thus, this
assignment of error is well-taken.

Id. at 172. In its order, the Eighth District certified the following issue to this Court:

Whether an offender who receives, retains, or disposes of the
property of two or more other persons in a single transaction
maybe convicted and sentenced for more than one count of
receiving stolen property?

The State of Ohio filed its notice of certified conflict with this Court on August 7, 2013

for the Eighth District's order certifying a conflict on July 25, 2013 in Ohio Supreme Court case

number 13-1255. As a result of the Eighth District's order certifying a conflict on September 6,

2013, Roger's filed his notice of certified conflict with this Court on September 20, 2013 in Ohio
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Supreme Court case number 13-1501, On October 23, 2013, this Court determined conflicts

existed and issued orders consolidating the two case numbers and ordering briefing under S.Ct.

Prac.R. 16.05. The State of Ohio was designated Appellant/Cross-Appellee and Rogers was

designated Appellee/Cross-Appellant. The State of Ohio's first brief now follows.

LAW AND ARGUMENT

The Eight District's en banc opinion in State v. Rogers, 8th Dist. Cuyahoga Nos. 98292,

98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-3235, 994 N.E.2d 499 ("Rogers

II"), conflicts with other district courts of appeals on two distinct issues. In the first issue, the

Eighth District incorrectly expands this Court's holding in State v. Underwood, 124 Ohio St.3d

365, 2010-Ohio-1, 922 N.E.2d 923, to mandate a trial court hold a "voir dire" hearing on allied

offenses of similar import issues even where the record does not present such issues, however,

the Eighth District does correctly determine that there is no issue as to allied offenses and the

merger of sentences where an offender commits the same offense against multiple victims.

1. Where a Defendant Pleads Guilty to Multiple Offenses and does not Object to
the Imposition of Separate Sentences, the Defendant Waives or Forfeits any
Allied Offense Claims on Appeal. An Appellate Court cannot Presume that
Plain Error Occurred Based on a Record that is Silent as to Allied Offense
Analysis.

The Eighth District circumvented conventional plain error analysis by taking this Court's

holding in Underwood out of context by relieving defendants of the responsibility to object at

sentencing in order to preserve for appeal a claimed error by a trial court concerning the merger

of sentences for allied offenses of similar import. It did so on the following premises: (1) an

allied offense issue invokes the sentencing component of the Double Jeopardy Clause of the

Fifth Amendment to the United States Constitution and constitutional errors cannot be waived

unless the waiver is knowing, intelligent, and voluntary; (2) the imposition of multiple sentences
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for allied offenses of similar import is plain error; and (3) under R.C. 2941.25, the trial court

must determine prior to sentencing whether the defendant committed the offenses with the same

conduct.

From these premises the Eighth District concludes trial courts not only have a duty to

merge allied offenses of similar import, but trial courts also has the obligation to sua sponte raise

the issue of allied offenses at sentencing when the defendant fails to do so. This conclusion is

invalid and conflicts with the Sixth District's holding in State v. Wallace, 6th Dist. Wood No.

WD-1 1-031, 2012-Ohio-2675. As a result, this Court ordered the parties to brief the following

issues:

(1) WHETHER A TRIAL COURT COMMITS PLAIN ERROR WHERE
MULTIPLE OFFENSES PRESENT A FACIAL QUESTION OF ALLIED
OFFENSES OF SIMILAR IMPORT, YET THE TRIAL COURT FAILS TO
DETERMINE WHETHER THOSE OFFENSES SHOULD MERGE
UNDER R.C. 2941.25 AT SENTENCING;

(2) WHETHER THE FAILURE OF A DEFENDANT TO RAISE AN
ALLIED-OFFENSE ISSUE OR TO OBJECT IN THE TRIAL COURT
CAN CONSTITUTE AN EFFECTIVE WAIVER OR FORFEITURE OF A
DEFENDANT'S CONSTITUTIONAL RIGHTS AGAINST DOUBLE
JEOPARDY AND A BAR TO APPELLATE REVIEW OF THE ISSUE
WHEN THE RECORD IS SILENT ON THE DEFENDANT'S CONDUCT.

A. Allied Offenses of Similar Import

R.C.2941.25 codifies the protections of' the Double Jeopardy Clause of the Fifth

Amendment to the United States Constitution and Section 10, Article I of the Ohio Constitution,

prohibiting multiple punishments for the same offense. The statute states:

(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the
indictment or information may contain counts for all such offenses,
but the defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in two
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or more offenses of the same or similar kind committed separately
or with a separate animus as to each, the indictment or information
may contain counts for all such offenses, and the defendant may be
convicted of all of them.

R.C.2941.25(A) provides that there may be only one conviction for allied offenses of

similar import. Because a defendant may be convicted of only one offense for such conduct, the

defendant may be sentenced for only one offense. This Court previously held that allied offenses

of similar import are to be merged at sentencing. See State v. Brown, 119 Ohio St.3d 447, 2008-

Ohio-4569, 895 N.E.2d 149, ¶ 43; State v. McGuire, 80 Ohio St.3d 390, 399, 686 N.E.2d 1112

(1997). "Thus, a trial court is prohibited from imposing individual sentences for counts that

constitute allied offenses of similar import. A defendant's plea to multiple counts does not affect

the court's duty to merge those allied counts at sentencing. This duty is mandatory, not.

discretionary." Underwood at ¶ 26.

Further, this Court held in State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, 942

N.E. 2d 1061, that R.C.2941.25 instructs trial courts to look at the defendant's conduct when

evaluating whether offenses are allied. And, in State v. Williams, 134 Ohio St.3d 482, 2012-

Ohio-5699, 983 N.E.2d 1245, this Court ruled that appellate courts should apply a de novo

standard of review in reviewing a trial court's R.C. 2941.25 merger determination.

B. A Plea of Guilty Waives an Allied Offenses Issue on Appeal if a Defendant Fails to
Object at Sentencing.

During sentencing, Rogers's trial counsel failed to raise the merger question in the trial

court below. Consequently, his knowing, intelligent, and voluntary pleas of guilt serve as the

basis of waiving allied offenses challenges on appeal.

The merger of allied offenses of similar import, while required by R.C. 2941.25(A), is

not of such fundamental importance that it may not be waived or forfeited by a defendant. See,
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e.g., State v. Comen, 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990) (declining to consider

defendant's allied-offenses argument because he did not object in the trial court to the failure to

merge the offenses). A constitutional right, as any other right, may be waived. Stacy v. Van

Coren, 18 Ohio St.2d 188, 190, 248 N.E.2d 603 (1969), quoting Yakus v. United States, 321 U.S.

414, 444, 64 S.Ct. 660, 88 L.Ed.2d 834 ("No procedural principle is more familiar to this Court

than that a constitutional right may be forfeited in criminal as well as civil cases by the failure to

make timely assertion of the right before a tribunal having jurisdiction to determine it.").

However, when a defendant is sentenced to allied offenses double jeopardy is implicated and

there is a presumption against the waiver of constitutional rights. Underwood, at ¶ 32, citing

State v. Adams, 43 Ohio St.3d 67, 69, 538 N.E.2d 1025 (1989). "`Waivers of constitutional

rights not only must be voluntary, but must be knowing, intelligent acts done with sufficient

awareness of the relevant circumstances and likely consequences."' Adams at 69, quoting Brady

v. United States, 397 U.S. 742, 748, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970). "A waiver of

important constitutional rights cannot be presumed from a silent record [...]." State v. Stone, 43

Ohio St.2d 163, 167, 331 N.E.2d 411 (1975).

A guilty plea waives all appealable errors except for a challenge as to whether the

defendant made a knowing, intelligent and voluntary acceptance of the plea. State v. Spates

(1992), 64 Ohio St.3d 269, 272-273, 595 N.E.2d 351. Consequently, a plea of guilty waives all

non-jurisdictional defects. State v. Watson, 8th Dist. Cuyahoga. No. 34664, 190868 (Apr. 8,

1976), citing Ross v. Common Pleas Court of Auglaize County, 30 Ohio St.2d 323, 324, 285

N.E.2d 25 (1972) ("[a] defendant who enters a voluntary plea of guilty while represented by

competent counsel waives all non-jurisdictional defects in prior stages of the proceedings."); see,

also, State v. Hooper, 7th Dist. Columbiana No. 03 CO 30, 2005-Ohio-7084, ¶ 7-17 (defendant
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who enters guilty plea to two distinct offenses waives argument that offenses are, in reality,

allied offenses of similar import).

Here, in the truck and tire case, Rogers was charged with two separate counts of

receiving stolen property and one count for possession of criminal tools. Each receiving stolen

property count specified different property in the language of the indictment a pickup truck and

tires and rims. The possession of criminal tools indictment language also specified different

items that were likely used in the commission of a crime. Rogers pleaded guilty to those three

separate offenses. This is unlike the facts underlying this Court's decision in Underwood, supra.

In that case, the defendant entered a no contest plea to two counts of aggravated theft and two

counts of theft; which on their face did not distinguish four separate offenses. The defendant's

acts only covered the theft of $100,000 from the same victims and the theft of $500 from his

employer. Id. at ¶ 2-4.

Because Underwood involved a no contest plea, this Court was not able to reach the issue

of whether the defendant waived his double jeopardy rights and the issue of allied offenses on

appeal with a knowingly, intelligently, and voluntarily made guilty plea. Here, Rogers pleaded

guilty to three separate offenses in the truck and tire case. The trial court made Rogers aware of

his potential maximum sentence for each crime he pleaded guilty to during the Crim.R. 11 plea

colloquy. The trial court informed Rogers of the maximum sentences for the fourth and fifth

degree felonies for receiving the stolen pickup truck and tires/rims and the possession of the tire

jack, tow chain, and/or lug nut wrench. Accordingly, since he did not object at sentencing to the

trial courts alleged failure to merge the offenses and he knew of his maximum potential

sentences for those offenses he knowingly, intelligently, and voluntarily waived any challenge of

double jeopardy or allied offenses on appeal.
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C. Alternatively, a Defendant Forfeits all but Plain Error on Appeal Regarding the
Issue of Allied Offenses when He Fails to Object at Sentencing.

The Eighth District concluded that Rogers's failure to raise the merger issue at sentencing

did not constitute a waiver of his double jeopardy rights. In so doing, it appeared to confuse the

concepts of "waiver" and "forfeiture." If failing to raise the issue of merger means Rogers did

not waive his double jeopardy rights, then he forfeited the right to argue anything but plain error

on appeal.

1. Allied Offense Issues are Forfeited on Appeal when a Defendant Fails to Object
at Sentencing.

A "waiver" is the intentional relinquishment or abandonment of a right, while a

"forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502, 2007-

Ohio-4642, 873 N.E.2d 306, ¶ 23. The waiver of a right is not subject to plain error review

under Crim.R. 52(B), but a forfeiture of an objection is subject to plain error review under

Crim.R. 52(B). Id. If Rogers did not intentionally relinquish his double jeopardy rights when he

failed to object at sentencing that the trial court sentenced him separately on allied offenses of

similar import, then he forfeited the right to complain of anything but plain error on appeal by

not timely raising his objection. Underwood addressed this very point when this Court rejected

the argument that a guilty plea to a jointly recommended sentence constituted a waiver of the

right to raise an allied offense issue on appeal. Underwood, supra, at ¶ 32.

A defendant who pleads guilty and does not raise the issue of allied offenses at the time

of sentencing forfeits all but plain error on appeal. In Comen, supra, this Court found an allied

offenses argument forfeited on appeal because the defendant did not raise the issue in the trial

court. Contained within the idea of issue forfeiture in the context of allied offenses is that a party

who fails to object waives all but plain error. See State v. Foust, 105 Ohio St.3d 137, 2004-
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Ohio-7006, 823 N.E. 2d 836, ¶ 139 (argument that state failed to prove separate animus for

separate offenses was not raised at trial and defendant "thus waived all but plain error"). If

Rogers did not waive his right to not be held twice in jeopardy for the same conduct, then by

failing to raise the issue in the trial court he forfeited the right to object to this aspect of his

sentence.

Comen should end any discussion concerning the application of the plain error rule in this

case, but the Eighth District brushes that case to the side with the statement that it is

"contradicted" by Underwood. Rogers II at ¶ 56. That statement is incorrect because

Underwood is entirely consistent with Comen. This Court recognized Underwood's guilty plea

did not waive error, but instead it concluded he simply forfeited all but plain error for purposes

of appeal. Underwood at ¶ 31-32. With the state having conceded that Underwood's offenses

were allied and should have merged for sentencing, this Court found that the trial court's failure

to merge those sentences rose to the level of plain error. Id. at ¶ 8, 31,

Due to the concession of plain error in Underwood, this Court did not cite to Comen for

the legal proposition that a failure to raise an allied offenses objection at sentencing forfeits all

but plain error. With plain error established in Underwood, Comen's forfeiture of the right to

argue allied offenses was immaterial.

2. The Eighth District Misapplied the Doctrine of Plain Error in Rogers II.

As the Eight District concedes in this case, "[t]here are simply no facts in the record to

aid in our mandated de novo review" of the merger issue. Rogers II at ¶ 25. Without facts

showing why offenses should merge, an appellate court cannot say that any sentencing error

occurred, much less that an error occurred so "obvious" that it rose to the level of "plain" error.
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The plain error doctrine set forth in Crim. R. 52(B) states that "[p]lain errors or defects

affecting substantial rights may be noticed although they were not brought to the attention of the

court." This rule is identical to Fed.R.Crim.P. 52(b) and Ohio courts resort to federal precedent

when construing the state version of the rule. See, e.g., State v. Wamsley, 117 Ohio St. 3d 388,

2008-Ohio-1195, 884 N.E.2d 45, ¶ 18.

To prevail on a showing of plain error, a defendant must prove three things: (1) an error,

(2) that is plain, and (3) that affects substantial rights. See Jones v. United States, 527 U. S. 373,

389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-

5524, 776 N.E.2d 1061, ¶ 45. A reviewing court will take notice of plain error only with the

utmost caution, and only then to prevent a manifest miscarriage of justice. State v. Long, 53

Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

An appellate court cannot find plain error on the mere possibility that error occurred.

See, e.g., State v. Sanders, 92 Ohio St.3d 245, 264, 750 N.E.2d 90 (2001) (finding that "the

possibility of jury confusion [...] does not reach the level of plain error."); State v. Kelley, 57

Ohio St.3d 127, 130, 566 N.E.2d 658 (1991) (criticizing the court of appeals for finding that "the

possibility that appealable errors occurred at trial constituted plain error and negated appellee's

plea of guilty to the lesser included offense for which he was ultimately sentenced.") It is an

appellant's responsibility under App.R. 16(A)(7) to makeanargument with citations to the parts

of the record on which the appellant relies. However, the Eighth District's decision is a

departure from the well-established principle of appellate review requiring an appellant show the

error by reference to the record on appeal. See App.R. 12(A)(2); State v. Stojetz, 84 Ohio St.3d

452, 455, 705 N.E.2d 329 (1999). Thus, when appellate review requires the application of the

plain error doctrine, it is inappropriate for the reviewing court to find plain error because of
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insufficient facts in the record to determine whether error occurred at all in the trial court. If the

reviewing court cannot determine whether an error exists because of an absence of facts in the

record on appeal, logically there is no "obvious" plain error.

3. State v. Comen is Controlling, not State v. Underwood nor State v. Johnson.

When analyzing the issue of forfeiture and plain error as it relates to allied offenses of

similar import it is best to view Rogers's case through the lens of Comen, supra. This Court did

not mention Comen in either Underwood, supra, or Johnson, supra. But, this Court has not

overruled Comen nor has it overruled the long line of precedent finding an allied offenses

argument forfeited on appeal because it was not raised at the time of sentencing and the

defendant failed to show the existence of plain error. See, e.g., State v. Elmore, 111 Ohio St.3d

515, 2006-Ohio-6207, 857 N.E.2d 547, ¶ 54; State v. Foust, supra, ¶ 139; State v. Yarbrough,

104 Ohio St.3d 1, 2004-Ohio-6087, 817 N.E.2d 845, ¶ 96, overruled on other grounds by statute;

State ex rel. Celebrezze v. Gibbs, 60 Ohio St.3d 69, 75, 573 N.E.2d 62 (1991).

Although the Comen, Underwood, and Johnson decisions seem to be at odds; they can be

reconciled. In the Comen line of cases, this Court found an absence of plain error. While, in

Underwood and Johnson there were either facts or a concession showing that plain error

occurred at sentencing. Rogers's case is akin to Comen because of the lack of any facts on the

issue of allied offenses makes it impossible to determine if plain error occurred during the

sentencing hearing. While the indictment in the truck and tires case listed separate offenses as

distinct counts with different property, the Eighth District found plain error because the trial

court did not conduct a hearing on the record to perform its allied offenses of similar import and

merger analysis.
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In the truck and tire case, Rogers pleaded guilty to a bare bones indictment. By doing so,

he admitted the facts alleged in the indictment. See Crim.R. 11 (B)(1); State v. Wilson, 58 Ohio

St.2d 52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentencing

that the receiving stolen property and possession of criminal tools offenses he pleaded guilty to

were allied or that they should merge for sentencing. Thus, he forfeited the right to raise

anything but plain error relating to the merger of his sentences. Under any plausible application

of the plain error rule, Rogers failed to show an error, the existence of which an appellate court

must recognize in order to prevent a miscarriage of justice. On that basis alone, a reviewing

court should reject Rogers's argument that the trial court committed plain error by failing to

merge for sentencing allied offenses of similar import.

The Eighth District cites Underwood, supra, for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed if the

record on appeal does not contain enough information to prove that offenses are not allied. In its

view, holding otherwise might result in a defendant being ordered to serve separate sentences for

allied offenses, thus violating Underwood. Such a conclusion disregards Comen, supra, and

misinterprets this Court's holding in Underwood. In both Underwood and Johnson, this Court's

holdings were predicated on facts or concessions showing that the trial court erred by failing to

merge offenses that actually were allied. Underwood was the result of a no contest plea and

recommended sentence in which the state conceded that the defendant's offenses were allied

offenses of similar import. Underwood at ¶ 8. And, Johnson, supra, involved a jury trial in

which the evidence at trial convincingly showed that the subject offenses were allied. Johnson at

¶ 3, 53-57. In both cases, this Court was able to find a merger error that was obvious on the

record.
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The specific holding in Underwood that "offenses of similar import must be merged at

sentencing or the sentence is contrary to law" is explained by the State's argument in that case.

Midway through his trial, Underwood and the State reached a plea agreement in which

Underwood would plead guilty to multiple offenses and the parties jointly recommended a

sentence. Underwood, supra, at ¶ 4. Underwood did not raise the argument to the trial court that

any offenses were allied and should have merged, but he did do so on direct appeal. Id. at ¶ 6.

The state conceded that Underwood's sentences should have merged, but argued that he waived

the right to appeal the merger issue by jointly agreeing to a sentence. Id. at ¶ 8. Accepting the

state's concession regarding merger, this Court cited past precedent for the proposition that allied

offenses are to be merged at sentencing and found that the trial court's failure to merge

Underwood's sentences was plain error. Id. at ¶ 26.

With this Court's finding that the offenses in Underwood and Johnson were allied, its

rulings in those cases that allied offenses must be merged for sentencing is entirely defendable

because it was plainly established on the record that the offenses in each case were allied

offenses of similar import. Therefore, it would violate double jeopardy to force the defendants in

those cases to serve multiple punishments for a single act. Those errors were obvious in each

case was and, indeed, plain error.

In the present case, the Eighth District admits it cannot determine whether Rogers's

offenses were allied or not because Rogers pleaded guilty and failed to make a record at

sentencing to demonstrate his claimed error on appeal. But, nothing in Underwood suggests that

it applies to the mere possibility that an allied offenses error occurred. Applying Comen, supra,

this Court should hold that a defendant's failure to preserve error at the time of sentencing
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forfeited all but plain error and that under the established principles of plain error such a limited

record on appeal makes it impossible for an appellate court to reverse and remand for plain error.

D. The Eighth District's Reversal and Remand Goes Beyond Plain Error and Actually
Creates a New Form of Reversible Error.

The Eight District's final premise requiring a trial court to determine prior to sentencing

whether or not any convicted offenses are any allied offenses of similar effort creates a vague

and inappropriate standard that in reversing and remanding Rogers case for resentencing on

allied offenses not only ignores the plain error doctrine but creates a new form of reversible

error..

According to the Eighth District's en banc opinion, a trial court has an obligation to

address a potential allied offenses issue if the convictions present a "facial" question of merger.

Rogers II at ¶ 32. It is unclear what the Eighth District means with the use of the word "facial."

As a legal term of art, "facial" means obvious or apparent "on its face." Id. at ¶ 104 (Stewart, J.,

dissenting). But application of this standard actually contradicts the Eighth District's conclusion.

The two counts of receiving stolen property involved in CR-11-545992 are (1) a "stolen

pickup truck" and (2) "tires and rims." The single count of possession of criminal tools involved

"a tire jack and/or tow chain and/or lug nut wrenches." As the Eighth District concedes:

[W]e are unable to determine if these offenses were allied offenses
of similar import. It is unclear if the "tires and rims" are from the
same "stolen pickup truck" or from another vehicle. Likewise, it is
unclear how the tools involved were related to either of the
receiving stolen property offenses. There are simply no facts in the
record to aid in. our mandated de novo review of the issue.

Id. at ¶ 25.

Logically, if an appellate court cannot determine if offenses are allied offenses of similar import

because there are no facts in the record to suggest that they are, then the reviewing court
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essentially concludes that there is no "facial" question of merger that required the trial court to

inquire into regarding the allied offenses issue at sentencing. By the Eighth District's own

reasoning in Rogers II, it should have affirmed Rogers's sentences. But, rather than apply its

new "facial" approach, the Eighth District adopted a standard that goes beyond the plain error

rule and presumes that all offenses are potentially allied and prior to sentencing a trial court must

inquire into the possibility that sentences might be subject to merger, regardless of what facts are

before the trial court.

The United States Supreme Court has been very clear in cautioning against the

"unwarranted extension" of the plain error rule because it "would skew the Rule's `careful

balancing of our need to encourage all trial participants to seek a fair and accurate trial the first

time around against our insistence that obvious injustice be promptly redressed."' United States

v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d 1(1985), quoting United States v. Frady,

456 U.S. 152, 163, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982). Indeed, the Supreme Court stated

that it has no authority to create a "structural error exception" to the plain error rule, and that

such an analysis is inappropriate in a plain error situation. Johnson v. United States, 520 U.S.

461, 466, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997).

While the Eighth District avoids stating its new rule as "per se" or "structural" error, it is

indeed a new form of reversible error. The lower court explains its decision to place a duty on

trial courts to inquire into the possibility that offenses might merge for sentencing by analogizing

allied offenses issues to guilty pleas and claiming that a reviewing court would "automatically"

find plain error if a trial court failed to advise a defendant of the right to subpoena witnesses

under Crim.R. 11(C), regardless of whether the defendant claimed any prejudice. Rogers II at ¶

58. The difference between plain error and per se reversible error is the demonstration of
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prejudice. Plain error exists only when a defendant shows error affected his substantial rights

(i.e., prejudice). As with the Eighth District's Crim.R.11 analogy, reversible error presumes

prejudice. See State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d 222, ¶ 9. By

now stating that it would reverse a case even without a showing of prejudice; the Eighth District

concedes it is employing a reversible error analysis. And, it does so without credence to the

United States Supreme Court's admonition that a reversible error analysis is inappropriate in a

plain error situation. Johnson, supra.

At least one other appellate district court has rejected a similar per se error claim in a

post-Underwood allied offenses appeal from a guilty plea. See State v. Wesseling, Ist Dist.

Hamilton No. C-110193,10193,201 1-Ohio¶ 6.

In Wessling, the First District concluded:

The state urges us to determine that Wesseling has waived the
allied-offense issue for purposes of this appeal because he failed to
raise that issue at the trial-court level. In doing so, the state
suggests that we distinguish the Ohio Supreme Court's decision in
State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922
N.E.2d 923. In Underwood, the court concluded that when a trial
court imposed sentences on multiple offenses that were subject to
merger under R.C. 2941.25, a defendant could seek appellate
review of that sentence, even though the defendant had pleaded no
contest to the charges, his sentence was jointly recommended by
the defendant and the state, and the defendant did not raise the
allied-offense issue in the trial court. Id. at ¶ 26-¶ 32.

Pursuant to Johnson, the conduct of the accused is critical in a
court's allied-offense inquiry. Thus, the state argues, a defendant
who entered a guilty plea after Johnson, waived a reading of the
facts at the sentencing hearing, and did not raise the issue of allied
offenses in the trial court, should not be able to argue for the first
time on appeal that his offenses are allied offenses subject to
merger.

Although Wesseling pleaded guilty after Johnson, waived a
reading of the facts, and failed to raise the allied-offense issue in
the trial court, we need not depart from Underwood and create a
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per se rule prohibiting appellate review in these cases. Based upon
the limited evidence in the record, however, we cannot conclude
that the trial court committed plain error in sentencing Wesseling
on both aggravated-burglary and felonious-assault charges.
Crim.R. 52(B). Therefore, we overrule Wesseling's second
assignment of error.

Id. at ¶ 14-16.

Yet, if the Eighth District is to employ a plain error analysis, its Crim.R.11(C) guilty plea

analogy actually disproves its point. The only way an appellate court can know if a trial court

failed to make the required Crim.R. 11(C) advisements would be if the error was shown on the

transcript of the plea colloquy. When there is no transcript of a plea colloquy made available to

a reviewing court, appellate courts have invoked established precedent to presume the regularity

of the proceedings below and affirm. An appellant has the responsibility of providing the

reviewing court with a record of the facts, testimony, and evidentiary matters that are necessary

to support the appellant's assignments of error. App.R. 9; Volodkevich v. Volodkevich, 48 Ohio

App. 3d 313, 314, 549 N.E.2d 1237 (9th Dist. 1989), citing Knapp v. Edwards Laboratories, 61

Ohio St.2d 197, 199, 400 N.E.2d 384, 385 (1980); Meinhard Commercial Corp. v. Spoke &

Wheel, Inc., 52 Ohio App.2d 198, 201-202, 368 N.E.2d 1275 (8th Dist. 1977). In the absence of

a complete record, an appellate court must presume regularity in the trial court's proceedings.

State v. Tillman, 119 Ohio App.3d 449, 454, 695 N.E.2d 792 (9th Dist. 1997); State v. Roberts,

66 Ohio App.3d 654, 657, 585 N.E.2d 934, (9th Dist. 1991), citing Knapp v. Edwards

Laboratories, 61 Ohio St.2d 197, 199, 400 N.E.2d 384 (1980). So by the Eighth District's own

analysis not only did the appellate court fail to make a valid case for departing from established

plain error precedent to create a new form of reversible error, but it cannot satisfy the plain error

test that it employed without adequate facts on the record for its appellate review.
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1. A Sentencing Court has no Affirmative Duty to Act under R.C. 2941.25 and Sua
Sponte Raise an Issue of Allied Offenses of Similar Import.

The Eighth District insists that the trial judge has no duty to be an advocate for either the

defendant or the State. Rogers II at ¶ 27. But, a careful review of the en banc opinion leaves no

doubt that the Eighth District's decision effectively requires trial courts to advocate for a

defendant. The Eight District says that defense counsel "should" raise potential merger issues,

but that the trial court "must" raise the issue. Id. at ¶ 32, 38. The Eighth District even finds that

issues of ineffective assistance of counsel are essentially superseded by the trial judge's

"mandated duty to address merger." Id. at fn. 2.

It is well established that a trial court has no duty to act sua sponte to preserve the

constitutional rights of a defendant who had failed to object to an error. See, e.g., State v. Abdul

Bari, 8th Dist. Cuyahoga No. 90370, 2008-Ohio-3663, (court has no duty to sua sponte dismiss

an indictment on speedy trial grounds absent objection); Clark v. Newport News Shipbuilding &

Dry Dock Co., 937 F.2d 934, 939 (4th Cir. 1991) ("Neither Batson nor its progeny suggests that

it is the duty of the court to act sua sponte to prevent discriminatory exclusion of jurors. Rather,

even in criminal cases, the objection is deemed waived if not timely raised.") The Eighth

District violates this principle with its en banc decision in Rogers II

2. When the Record is Absent of Anything to Demonstrate the Existence of Plain
Error for Allied offenses at Sentencing a Petition for Post-Conviction Relief is an
Appropriate Avenue for Redress.

In criminal cases that terminate via a plea agreement, a trial court is rarely involved apart

from taking the plea and sentencing the defendant. It is unclear why a sentencing court, with

presumably less knowledge of the facts than defense counsel, should be required to raise the

issue of allied offenses when defense counsel does not. It is a defense counsel's obligation to

protect a defendant's rights not a trial court. A competent defense counsel that negotiated a
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guilty plea is aware of the facts underlying those offenses to which a defendant pleaded guilty. It

is defense counsel's obligation to advocate for the defendant at all stages of the proceeding. The

Eighth District's en banc decision wrongly forces the trial courts to now act as a de facto defense

counsel for a defendant.

The Eighth District finds the legal remedies a defendant has for the potential errors that

trial counsel makes in failing to raise the issue of allied offenses to be inadequate. See Rogers II

at fn. 2, ¶ 52. Of course, it would be difficult on direct appeal to make a viable ineffective

assistance of counsel claim stemming from an alleged merger error in a guilty plea. As this case

shows, the nature of a guilty plea proceeding is such that the facts necessary to prove an allied

offense error may be missing. See, e.g., State v. Coleman, 85 Ohio St.3d 129, 134, 707 N.E.2d

476 (1999). But, there are other avenues available for defendants to raise an ineffective

assistance of counsel claim.

Under R.C. 2953.21, a defendant can seek post-conviction relief for alleged errors of

defense counsel occurring outside the record on appeal. The post-conviction relief statute is

specifically designed. for such issues of ineffective assistance of counsel because the petitioner is

required to provide facts beyond the record on direct appeal. State v. Cooperrider, 4 Ohio St.3d

226, 228-229, 448 N.E.2d 452 (1983).

The Eighth District acknowledged the availability of post-conviction relief as a means of

remedying counsel's failure to raise the issue of allied offenses at sentencing, but found that the

"limited" nature of post-conviction makes it a less than satisfactory remedy. Rogers II at ¶ 52.

However, it remains unclear what the Eighth District means when it says that post-conviction

relief offers a "limited" remedy. The post-conviction statute, R.C. 2953.21(A), applies to

constitutional claims of any kind, including ineffective assistance of counsel claims based on
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alleged violations of the Sixth Amendment to the United States Constitution. In fact, it is the

only means for raising ineffective assistance of counsel claims that rely on evidence outside the

record on appeal. See Coleman at 134. ("Any allegations of ineffectiveness based on facts not

appearing in the record should be reviewed through the postconviction remedies of R.C.

2953.21."). Moreover, federal courts restrict claims of ineffective assistance of counsel to post-

conviction proceedings because the record can be more fully developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir. 2006).

Based on the above there should be no difficulty applying the post-conviction relief

statute to ineffective assistance of counsel claims involving issues of allied offenses of similar

import in order to develop a record to determine whether or not sentences should be merged

when the defense counsel at sentencing failed to do so.

3. A "Voir Dire Hearing" is Unworkable to Determine whether Offenses are Allied
and if their Sentences Should Merge for Sentencing.

In the end, there is no compelling reason for The Eighth District's departure from well-

established rules governing plain error. If the court can conclude as a matter of fact or by

stipulation that offenses are allied, it must merge those offenses for sentencing as required by

Underwood. But in guilty plea cases like this one, the absence of any facts showing why

offenses are allied and should merge for sentencing belies a finding that plain error occurred.

The Eighth District's opinion criticizes application of the plain error rule as a "self-

fulfilling prophecy that defeats the constitutional protection outlined in Underwood." Rogers at ¶

54. But all plain error analysis, regardless of the type of constitutional issue, leads to the same

"self-fulfilling prophecy." Again, if the error is not obvious on the record, it is not by definition

"plain."
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In principle, nothing prohibits a trial court choosing to be proactive in sentencing and

raise potential merger issues. This approach may be practical to build a record on appeal, but

that kind of involvement by a trial court is not required by law and should not be mandated.

Thus, a reviewing court has no authority to impose this kind of requirement it on trial courts.

The Eighth District's decision to reverse Rogers's case required a remand for a hearing,

like the "voir dire hearing" suggested in State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th

Dist. 1980), overruled by Comen, supra. But, the Eighth District's opinion lacks guidance for

the trial court on how to conduct such a hearing. A concern with applying Kent is that it fails to

define the scope of the voir dire hearing a trial court is supposed to conduct to determine whether

offenses are allied and should merge for sentencing. Given the lack of facts typically set forth in

the indictment, the voir dire hearing would require additional fact finding by the trial court.

However, how a trial court is to decide these facts is unclear and many questions of the hearing's

scope and procedure are left unanswered by the Eighth District's en banc decision.

Appellate courts previously allowed allied offenses issues arising from trials to be

determined solely on the arguments of counsel. Rogers II at ¶ 124 (Stewart, J., Dissenting).

That procedure works because trials produce facts trial courts can use to determine whether

individual crimes are allied offenses of similar import. Yet, with cases resolved by pleas there

may be no facts showing whether offenses are allied. Some form of factual inquiry will be

required at the sentencing hearing. If the arguments of counsel are not evidence, then it logically

follows that the parties may have the right to offer evidence and call witnesses. Thus, it appears

trial courts would have to conduct a mini or abbreviated trial to determine whether the multiple

offenses were committed with a state of mind to commit only one act under Rogers II and Kent.
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The requirement to hold such a trial or evidentiary hearing from a plea agreement seems to run

contrary to having a plea of guilty obviate the need for trial.

But other questions still remain pertaining to the Eighth District's remand in the present

matter. This Court has held that the defendant "bears the burden of establishing his entitlement

to the protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Mughni, 33 Ohio St.3d 65, 67, 514 N.E.2d 870 (1987). "What is the [Eighth District's]

standard for finding that offenses are allied offenses of similar import: beyond a reasonable

doubt, clear and convincing evidence, or a preponderance of the evidence? Does the defendant

have the right to compel witnesses? Can a defendant testify at a voir dire hearing without

waiving the Fifth Amendment right against self-incrimination? If new evidence surfaces at the

voir dire hearing, does the state have the right to rescind the plea agreement and file additional

charges? If requested, does the court have to make findings of fact?" Rogers II at ¶ 125 (Stewart,

J., dissenting). Without an answer to those questions, a defendant has no guidance in

establishing why two or more offenses should merge at sentencing and are not allied offense of

similar import at the Kent voir dire hearing.

Of course, no reviewing court can or should try to predict all the possible consequences

of the ruling in Rogers II requiring the trial court to conduct a hearing on allied offenses. But the

Eighth District having created such a new rule, as pointed out by the dissenting opinion below,

does a disservice to trial courts by failing to consider the practical consequences of this ruling.

Rogers at ¶ 128 (Stewart, J., dissenting).

E. Rogers's Sentences in the Truck and Tires Case should be Affirmed.

When Rogers's made a knowing, intelligent, and voluntary guilty plea to receiving stolen

property and possession of criminal tools in CR-11-545992 he waived any claims of allied
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offense issues on appeal after his defense counsel failed to preserve his objection on the record at

sentencing. In the alternative, Rogers forfeited all but plain error on appellate review regarding

the trial court's alleged failure to merge his sentences. Since the record was devoid of anything

to demonstrate the trial court erred in its determination to not merge the sentences, there was no

plain error and Rogers's sentences for receiving the stolen pickup truck, tires and rims, and

possession of criminal tools should be affirmed.

II. Offenses of Receiving Stolen Property Against Two Separate Victims do not
Merge for the Purposes of Sentencing as the Offenses are not Allied Offenses of
Similar Import.

The Eighth District's en banc opinion in Rogers II also concluded that two offenses of

receiving the stolen property of two different victims are not allied offenses of similar import and

therefore do not merge for sentencing. As this holding was in conflict with Ninth District's

opinion in State v. Wilson, 212 Ohio App.3d 171, 486 N.E.2d 1242 (9th Dist. 1985), this Court

ordered the parties to brief the following issue:

Whether an offender who receives, retains, or disposes of the property of two
or more other persons in a single transaction maybe convicted and sentenced
for more than one count of receiving stolen property?

In CR-11-553806, Rogers pleaded guilty to two different counts of receiving stolen

property charged against two different victims. "When an offense is defined in terms of conduct

towards another, then there is a dissimilar import for each person affected by the conduct." State

v. Phillips, 75 Ohio App.3d 785, 790, 600 N.E. 2d 825 (2nd Dist. 1991), citing State v. Jones, 18

Ohio St.3d 116, 118, 480 N.E.2d 408 (1985). Although Rogers may have had the single goal of

selling the stolen items to a Lakewood pawnshop, Rogers committed two different acts of

receiving stolen property against two different victims. These offenses were not allied and could

be separately punished.
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The two counts of receiving stolen property in the indictment revealed property taken

from two distinct victims, from two separate houses, apparently taken during two different

burglaries that occurred the same day. The same evidence was produced during the sentencing

hearing when both victims testified to such and the trial court sentenced accordingly. Rogers

argued on appeal that these acts were identical, so they should have been merged at sentencing.

But, even without facts to analyze Rogers's conduct, a reviewing court could determine

from the indictment alone that these offenses were not subject to merger. A review of the

elements of the receiving stolen property charges shows an offender must have "receive[d],

retain[ed], or disposed of property of another, knowing or having reasonable cause to believe

that it has been obtained through commission of a theft offense." (Emphasis added.) R.C.

2913.51.

Separate victims alone established a separate animus for each offense. ^ Even if the

defendant cannot distinguish one victim's goods from another's does not mean his conduct did

not impact multiple victims. Each victim has a specific and identifiable right to redress against

the conduct of the defendant. The defendant's conduct in receiving goods he knows to be stolen

inherently implies that they may be from multiple owners or locations. "[M]ultiple sentences for

a single act committed against multiple victims is permissible where the offense is defined in

terms of conduct toward `another as such offenses are of dissimilar import; the import being each

person affected. "' State v. Tapscott, 7th Dist. Mahoning No. 11 MA 26, 2012-Ohio-4213, 978

N.E.2d 210, quoting Jones, supra, at, 118; see, also, State v. Franklin, 97 Ohio St.3d 1, 2002-

Ohio-5304, 776 N.E.2d 26, ¶ 48. As such, the two counts of receiving stolen property in CR-11-

553806 were not allied offenses of similar import and did not merge for the purposes of

sentencing because to separate and distinct victims were affected by the offenses.
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Alternatively, in this case, the record is replete with information, in addition to there

being two separate victims in the indictment that demonstrates the two counts of receiving stolen

property are not allied offenses of similar import. Johnson, supra, requires trial courts to look at

the defendant's conduct when evaluating whether offenses are allied. Here, victim testimony

and statements by the trial prosecutor in CR-11-553806 deduced the victims' belongings were

taken from their homes in Independence, and Lakewood Police recovered their belongings when

Rogers tried to fence the items at a pawn shop. Their different homes were burglarized on the

same day. Jewelry was stolen from the one home and religious items were stolen from the

other. The two different victims resided in each different home. Rogers was caught trying to

pawn the stolen goods, but it was unclear from the record as whether or not Rogers was caught

with trying to pawn the stolen goods at the same time. While the trial prosecutor at sentencing

repeatedly clarified that Rogers was not charged with Burglary of either home, the first victim

spoke of Roger's confession to burglarizing her home while her 98 year-old mother was still

inside.

Under Evid.R. 101(C), the rules of evidence do not apply during sentencing. R.C.

2929.19(A) instead provides that at sentencing, "the prosecuting attorney [...] may present

information relevant to the imposition of sentence in the case." This statute calls for the

introduction of "information," not evidence. The information availed to the trial court at

sentencing was more than enough to determine that the two counts of receiving stolen property

in CR-11-553806 were not allied offenses of similar import and did not merge for the purposes

of sentencing.
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CONCLUSION

What the Rogers case demonstrates is that defense counsel-not the trial court and not

the prosecuting attorney-has the ultimate duty to raise any potential allied offenses at the time

of sentencing. If the issue is not raised at sentencing, the defendant knowingly, intelligently, and

voluntarily waives his allied offense claims when he pleads guilty to the charged offenses

because he is aware of his maximum potential sentences for the crime charged when making his

plea. However, if this Court finds waiver inapplicable, then, in the alternative, a defendant

forfeits all but plain error on appeal. Plain error cannot be established on the mere possibility

that a sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error occurred, the defendant's recourse is in post-conviction

proceedings. Rogers's sentences in CR-11-545992, the truck and tires case should be affirmed

upon this Court's review.

Additionally, when a defendant is charged with two separate counts of receiving stolen

property against two separate and distinct victims the offenses are not allied offenses of similar

import and do not merge at sentencing. Therefore, Rogers's sentences in CR-11-553806 should

be affirmed.

Respectfully submitted,

TIMOTHY J. McGINTY
CUYAHOGA COUNTY PROSECUTOR

BY:
ADAM . C OUPKA oo8 93)
Assistant Prosecuting Attorney
1200 Ontario Street, 8th Floor
Cleveland, Ohio 44113

216.443•7$oo
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Assistant Prosecuting A o^iey - -
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^s^^^^^ of Certified, Cgoict

The State of Ohio, gives notice of a cerkif'ied conflict to the Ohio Supreme Court

from the Eighth District Court of Appeals, Case Nos. 98292, 98.584, 9.8585, 98586,

98587, :98588, 985.89, 9859o and jou.r.nalized on July 25, 2013. The Eighth District has

certified the following questions to this Court:

1. Whether a trial court commits plain error where rnultiple offenses present
a facial question of allied offenses of similar import, yet the trial colu-t fails
-to determine whether those offenses should merge under R.C_ 2-941.25 at
sentencing;

2. VVhether the failure of a defendant to raise an allied-offense issue or to
object in the trial court can constitute an effective waiver or forfeiture of a
defendant's rights against double jeopardy and bar to appellate review of
the issue when the record is silent on the defendant's conduct.

The Eighth District has declared that its decision in .State v. Rogers, 8th Dist. Nos.

98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2o13-Ohio-3235> is in

conflict with the Sixth District's decision in State v. Wallace, 6th Dist. No. VV.D-1.1-031,

2012-Ol1I0-2675.

Under S.CtPrac.R: 8.o1, a copy of the Eighth District's order certifying the

conflict and copies of all decisions determined to be in conflict are attached in the

accompanying appendix. Also, the State intends to submit for filing a notice of appeal
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and accompanying memorandum in support of jurisdiction seeking discretionary review

concurrently with this notice of certified conflict.

Respectfully Submitted,

TIMOTHY J. McGINTY
CUYAHOGA COUNTY PROSECUTOR

By:
ADAM M. CHALOUPKA #oo 9193
KRISTEN L. SOBIESKT (#0071523)
Assistant Proseciuting Attorney
The Justice Center, 8th Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-78oo

^EWTIF:^CATEDE -,SEB°^%LF,

A copy of the foregoing Notice of Certified Conflict has been sent this btb day of

August, 2013 via U.S. Mail to: Cullen Sweeney, 310 Lakeside Avenue, Suite 200,

Cleveland, Ohio 44113 and to the Ohio Public Defender, 25o East Broad Street, 14tb.

Floor, Columbus, Ohio 43215. A copy of the Notice of Certified Conflict has also been

sent via electronic mail to James Foley, Chief Counsel, Legal Division, Office of the Ohio

Public Defender at Ken.Spiert@opd.ohio:gov.

,3 V _ ^ ^ ^^^^^^-t^;
Assistant Prosecuting Attorney
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1) Order of the Eighth District Court of Appeals certifying a conflict. in State v.
Frank Rogers, 8:th Dist. Nos. 98292, 98584, 98585a 98.586, 98587a 98588, 98589,
98590, issued July 25, 2013

2) State v. Rogers, 8th Dist. Nos. 98292r 98584, 98585, 9858.6, 98587, 98588,
98589, 9859.o,. 2013-Oliio-3235, 2013 WL 387858.3

3) State V. Wallace, 6th Dist. No. WD-Yi-o31, 2012-®hi.o-2675, 2012 WL 2196290

4



-CQuit of ..peA4 of Obio, eigbt^ M.iotrict

County of Cuyahoga
Anctrea Rocco, Clerk of C.ourts

>
rywj. .
^rn

co

STATE OF OHiO

Appellee

VS-

FRANK ROGERS, JR.

Appellant

Date 7/25113

COA NO
98292
98584
98585
98586.
98587
98588
98589
98590

LOWER COURT NO.
CP CR-552699
CP CR-544682
CP CR-545992
CP C.R-553547
CP .CR-553806
GP CR-556821
CP CR-555183
CP CR-557079

COMMON PLEAS COURT

MOT1flN NO, 466385

tlt3Ur nal Ei ttpyl

Sua sponte, we hereby find that this court's en bane decision in State U. Rogers
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Wallace, 8th Dist. No. WD-11-031, 2012-Ohio-2675. We certify the following
issues to the Supreme Court of Ohio:

(1) Wliethey a trial court commits plain error where miiltiple
offenses present a facial question of allied offenses of similar i.mport,
yet the trial court fails to determine whether those offenses should
merge under R.C. 294.1.25 at sentencing;

(2) Whether the failure of a defendant to raise an all:ied-.offens.e
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or forfeiture of a defendant's constitutional rights against double
jeopardy and a bar to appellate review of the issue when the record
is silent on the defendant's conduct.
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SEAN C. GALLAGHFR, J..

{J1} Defendant-appellant Frank. Rogers, Jr., pleaded guilty to a. series of char.geS in

eight separate cases. He asserts on appeal that the trial cour.t erred by failing to rnerge

certain parts of the sentences in two of the cases, that the court failed to compute. jail_ti_me

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

{¶2; Pursuant to App.R. 26 and Loc.App.R 26, this court determined that a ictconfl

existed between the original panel's decision in this case, released as tiS'tate v. Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98.587, 98588, 98589, and 98590,

2013-Ohio-1027, an.d, previoius decisions by this court involving a number of issues related

to allied offenses of similar import.

{T3{ These issues include determining: the duty of a trial court judge under R.C.

2941.25 where a facial question of allied. offenses of similar import exists hut the trial

couri fails to inquire; determining the effect of a defendant's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or forfeiture of the defe.ndant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation toa possible allied offenses of similar import at the trial

court level;: determining the impact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilty plea to muitiple charges on the allied offenses of similar

9



import analysis; and determining the effect of the absence of a stipulation to tlie allied

offenses of similar import question.

{¶4} Accordingly, we sua sponte granted en banc consideration in this matter and

convened an en. bane conference in accordance with App.R. 26(A)(2), L oc.App:R. 26(D),

and .NfcFaciilen v. Clevelana'.State Univ., 120 Ohio St.3d 54, 200$-Ohio4914, 896 N,E42d

672.

The Allied O ffenses of Similar Import Claim in Rogers

{¶5} Rogers argues that his convictions in Cuyahoga C.P. N-o. CR-553806 on. two

counts of receiving stolen property were allied offenses of sirrmilar import and should have:

been merged at. sentencing. Likewise, he asserts his convictions in Cuyahoga C;P. No.

CR-545992 on two additional counts of receiving. stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged at sentencing.

Douiile Jeopardy

{¶61 At the outset, we revisit the signif cance of the allied offenses of similar

import determination. The Fifth Amendment's Double Jeopardy Clause provides a

criminal defendant with three protections; "` [It] protects against a second prosecution for

the same otfen.se after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects against multiple punishments for the same

otfense."' Brown v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 I.:Ed.2d 187 (1977),

6
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quoting North Carolina v. Pearce, 395 U.S. 711, 717, 89 S.Ct_ 2072, 23 L.Ed.2d 656

(1969); Ohio v. Johnson, 467 U.S. 493., 498, 104 S.Ct. 2536, 81 L.F,d.2d 425 (19884).

{1f7} In multiple-punishment cases, "[w]ith respect to cumulati.ve sentences

iir^posed in a single trial, the Double Jeopardy Clause does no more than prevent the

sentencing court from prescribing greater punishment than the legislature intended."

.Rfissouri v. Hunter, 459 U.S. 359, 366,.103 S.Ct. 673, 74 L.Ed.2d 535 (1983).

Thus, the question of what puni-shments are constitutionally permissible is
not different from the question of what punishments the Legislative Branch
intended to be imposed. Where Congress intended * ** to impose multiple
punishments, imposition of such sentences does not violate the Constitution.

Albernai v. United States, 450 U.S. 333, 344., 101 S.Ct.1137, 67 L.Ed.2d 275 ( 1981).

Ohio and Allied Offenses of Similar Import

{18} Ohio's criminal statutes generally do not authorize multiple punishments for

the same conduct. In 1974, the Ohio legislature enacted R.C. 2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and LTnited States

Constitutions, wliich prohibit multiple punishinents for the same offense. See State v,

Under-vood, 124 Ohio St:3d 365, 2010-Ohio-1., 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute
two or more allied offenses of similar import, the indictment or information
may contain counts for all such offenses, but the defendant.may be conilicted
of only one.

(B) Where the defendant's conduct constitutes two or more offenses of

dissimilar iniport, or where his conduct r.esults in two or rriore offenses of the
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same or similar kind committed separately or. , with a separate anirrius as to

eac:h, the indictment or information may contain counts for all such offenses;

and the defendant may be convicted of all of thern.

{¶9} Historicaliy,. Ohio courts struggled interpreting the language in R.C. 2941...25.

Likewise, determining the type of conduct. by the offender that constituted either separate

offenses. or allied offenses of similar import was equally confusing. Starting in 1975., the

Suprem.e Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections against multiple

punishments. See generally State v. Arrer, 44 Ohi:o St.2d 132, 339 N.E.2d 633 (.1975),

adopting Blockburger v.. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v. Blankereship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. Rance, 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v; Fears, 86 Ohio St.3d 329, 715 N.E.2d 136 (1999); State v. Adanzs,

103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St:3d l; 2004-Ohio-6087, 817 N..E.2d 845; State v. Cooper, 104 Ohio St3d 293,

2004-Ohio-6553, 819 N.E.2d 657; State v. Cabrales, 118 Ohio St.3d 54, 2008-.Ohio-1625,

886 N.E.2d 181; State v. I3rown, 119 Ohio St.3d. 447, 2008-Ohio-4569, 895 N.E.2d 149;

State v. Winn, 1.21 Ohio St.3d 413, 2009;ohio-1059, 905 N.E.2d 154; State v. Harris,. 122

O.hio St.3d 373, 2009-O1uo-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2009-Ohio-2974, 911 N.E.2d 889.

I¶1Q} These cases were followed by a series of decisions that changed the
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landscape of the merger analysis. UnderFvood, 124 Ohio St.3d 365; 2010-Ohio-1, 922

N.E.2d 923 (a trial eourt commits plain error when it. fail.s to merge allied offenses of

sirnilar import); State v. Joohnsofi 128 Ohio St.3d.153, 2010-Ohio-6314, 942 N:E.2d 1061

(R.C. 2941.25 instructs courts to .look at the defendant's conduct when evaluating whether.

his offenses are allied); and State v, Williams, 1.34 Ohio St.3d.482, 2012=Ohio-5699, 983

N,E.2d 1245 (an appellate c.ourt should apply a de novo stand.ard of review in reviewin.g, a

trial court's R.C. 2941.25 merger determination).

The Underwood, Johnson, and Williams Decisions

{¶11} Prior to Underwood, many trial courts simply imposed concurrent sentences

where the merger analysis was too: confusing or unworkable. Underwood made it clear that

allied offenses of similar import must be merged at sentenciilg or the sentence is de.ezxaed

contrary to law. Underwood also made clear that even a defendant's plea to multiple

counts does not affect the court's duty to merge allied counts at sentencing. I'he duty is

mandatory, not discretionary. Underwood at ¶ 26. Signifcantly, Undenvood

determined that R.C. 2953.08(D) does not bar appellate review of a sentence involving

merger even though it was jointly recommended by the parties and imposed by the coui-t.

fd. at ¶ 3 3.

{1[12{ Johnson then. reestablished the focus of the merger analysis on the plain

language in the statute. "In determining whether offenses merge,. we consider

the defendant's conduct." Johnson at ¶ 44. "If the multiple offenses can be c.ommitted

by the same conduct, then the. court must deterinine whether the offenses were eotnmitted
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by the same conduct, i.e., `a single act, committed witll a single state of mind.."' Ict, at ^

49, quoting Brown, 119 Ohio St.3d 447, 2:008-Ohio-4569, 895 N.E:2d 149, at T. 50

(Lanzinger, ;i., dissenting), If both questions are answered affirmatively; then th.e.

offerises are allied offenses of similar import and will be merged. Johnson at ¶ 50,

{¶13} In Johnson, then Justice O'Connor;' in a separate concurring. opinzQ1ly

defined the term "allied offenses of similar import":

In practice, allied offenses of siinilar import are simply multiple
offenses that arise out of the same criminal conduct and are similar but not
identical in the significance of the criminal wrongs conunitted and. the
resulting harm: R.C. 2941.25 permits a defendant, to be charged with, and
tried for, mu]tiple offenses based on the sarne conduct but permits only one
conviction based on conduct that res.ults in similar criminal wrongs that have
similar consequences..

Id at ¶ 64 (O'Connor, J., concurring).

{1(14} Justice O'Connor further defined the distinction between the phrases "allied

offenses" and "allied offenses of similar import." "[O]l'fenses are `allied' when their

elements align to such a degree that comtriission of one offense would probably result iri

the commission of the other offense. Offenses are of `similar iinport' when the

underlying conduct involves similar criminal wrongs and similar resulting harm." .Id.. at ^

66-67.

}l;i5} While many focus on the plurality decision in Johnson that abandoned the

Rarice test, we note that Justice O'Connor maintained in her concurring opinion in

Johnson that Rance was overruled only "inasmuch as it requires a comparison of the

r Justice Maureen O'Connor became Chief Justice on January I, 2011.
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element.s of the offenses solely in the abstract." (Elnphasis added.) .Iohnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N,E.2d 1061, at ^ 68. See also Rance, 85 Ohio S:^t.3d.

632, 710 N.E.2d 699.

{^,161 The Johnson test did not completely eliminate consideration of the legal

elements; it simply made the offender's conduct the lynchpin of that analysis. Thus, the

court tises the elements of the offenses as guideposts to measure the defendant's conduct

as it relates to the offenses in deterinining whether multiple of'fens.es could have been

coriim.'itted by the same conduct. S.ta.te v. Hicks,. 8th Dist. No. 951169, 2011-Ohio-2780, ^

9. This is impojrtant in situations as here, where the legal elements of the offen.ses

present a facial question of merger. Tlus initial comparison often establishes or

eliminates the need for subsequent allied offenses of similar import analysis.

(117) The Supreme Court revisited the Johnson test and again described its

workings in Williarns, 134 Ohio St.3d 482, 2012-Ohio-5699, 983 N.E.2d 1245. The

court again referenced considering the elements of the crimes in citing back to

13lankenship; 38 Ohio St.3d at 117, 526:N.E.2d 81.6:

This court established a two-part test for analyzing allied-bffense
issues in State v. Blankenship, 38 Ohio St.3d 116, 1.17, 526 NE.2d 816
(1988).

"In the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the commission of the other, the crimes are allied
offenses of similar import and the court must then proceed. to the second
step. In the second step, the defendant's conduct is reviewed to deterinine
whether the defendant can. be convicted of both offenses. If t.he court f^nds
either that the crimes were conunitted separ.ate:ly or that there was a separate
animus for each crime, the defendant may be convicted of both offenses."
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(Emphasis sic.)

Williams at ^ 17, quoting Blankenship at 117.

{l^18} Significantly, the decision in Williams stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
convictions. ***"[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" D'Day v. Webb, 29 ahio
St.2d 215, 219; 280 N.E.2d 896 (1972).

As in cases involving review of motions to suppress., "the appel.late
court inust * * * independently determine, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." State v. Burnside, 1.00 Ohio St.3d 152, 2003-Ohio:-5372, 797
N.E.2d 71., 18.

Williams at T 25-26.. Further, "[a]n appellate court should apply a de novo standard of
review in reviewing a trial. court's R.C. 2941.25 merger determination." Id. at.T,28.

The Rogers Case

{^j.19} The record before us reveals that no discussion took place in the trial court

about merger of the counts in either of the underlying cases. While we c.an resolve the

issue of merger in CR-553806 based on a facial review of th.e convictions, nothing in the

docurrients that com.prise the record in CR-545992 contains sufficient factual information

that would permit an allied offenses of similar import analysis.

Receiving Stolen Property Convictions in. CR-553806

{1^20} In CR-553806, the two counts of receiving stolen property in the indictmerit

revealed property taken from two distinct vidtirns from two
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separate houses apparently taken during burglaries that occurred the same day. Rogers.

argued on appeal that these acts were identical, so they should have been merged at

senten.cing.

{,[21.} Even witliout. facts to analyze Rogers's con:duct., we can determine from; the

face of these convictions that these offenses were not subj ect to znerger. A review of the

elements of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed], or disposed of propertj) of another, knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense."

(Emphasis added.) R.C.. 291.3.51.

I¶22}} Separate victims alone established a separate animus for each offense.

Even if the defendant cannot disti.tiguish one victim's goods from another's does not mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduet in

receiving goods he knows to be stolen inherently implies that they may be from alul.tiple

owners or locations. "[D4]ultiple sentences for a single act committed against multiple

victims is permissible where the offense is defined in terms of conduct toward `another as

such. offenses are of dissimilar import; the import being each person affected.l" State v.

Tapscott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v. Jones, 18 Ohio St.3d

116., 118, 480 N.E.2d 408 (1985). See also State v. Franklin, 97 Ohio S.t.3d 1.,

2002-Ohio-5304, 776 N.E,2d 26, ^ 48; State v. Philli^s, 8th I^ist. No. 98487,

2013-Ohio-1443, q,j 8-10.
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(¶23) For this reason, we affirm the trial (ourt's imposition of separate sentences in

CR-553805.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

{¶24} Central to our analysis of the coz3victions in CR-545992 and the przznary

focus of this en bane review is the effect of a trial court's failure to inquire or address an

allied-offense question where it is clear from a facial review of the charges that the

offenses may be allied, even when. tacts necessary to determine the conduct of the offender

are zn.issing.

1125) In this case, Rogers was convicted of two separate counts of receiving stolen

property. One offense involved a "stolen pickup truck." The second offense involved

"tires and rirns." The possession of criminal tools offense involved "a tire jack. and/or

tow chain andfor lug nut wrenches." Although the receiving stolen property offenses

invohTed the same victim and the possession of criminal tools offense occurred on ^e

sarne date as the receiving stolen property offenses, we are unable to detetmine if these

offenses were allied offenses of siinilar import.. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise; it. is unclear how

the tools involved were related to either of the receivirig stolen property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

f126} At the outset of our analy:si.s, we note that not every case involving multiple

convictions with a silent record wi.ll require an allied-offense detezniination: by the trial

co.urt. Even where specific facts of the case are un.known, an appellate court canassess
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whether a claim. requires a return to the trial. court. For example, cases that assert a claim

that. the allied-offense issue was not addressed in a silent record may neverthe:les.s fa.i1

where the indictment shows the offenses were committed on separate dates or involved

separate victims or involve statutes that wo.uld reqtiire conipletely separate conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct, such as kidnapping and rape, or aggravated robbery and kidnappi.ng, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the Trial Judge

{1[27} Undenvood placed the duty squarely on the trial. court judge to address the

merger question. Underwood, 1.24 Ohio St3d. 365, 2010-Oh:io-1, 922 N.E.2d 923.

Likewise, the merger statute. imposes the same duty. R.C. 2941.25. Ultiniately, it is the

trial judge who imposes the sentence in a case. Wliile the judge cannot b.e an advocate

for either position, the trial court must address the potential allied-offense issue when. the

charges. facially present a question of inerger. A defendant's conviction on multiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of similar ixnport at sentencing.

{TM} When a facial review of the charges and the elements of the crimes present a

viable question of ,merger, the ca:iirt must apply the Johnson test.

{¶29} Under the first prong, the court determines `°whether it is possible to conunit

one offense and commit the other with the same conduct; not whether it is possible to
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commit one without cominitting the other." ,Iohnson, 128 Ohio St.3d 153 ,

2010-Ohio-6314, 942 N.E.2d 1061., at ^ 48, citing Blankenship, 38 Ohio.St.3d at 11. 9. 526

N.E.2d 816 (Whiteside, 3.,. coricurring). ("It is not necessary that both. crimes are always

committed by the saine cqnduct but, rather, it is sufficient if both offenses can be

committed by the same conduct. I.t is a matter of possibility, rather than certainty, that the

same conduct will constitute commission of both. offenses.")

{1130} If the court's answer in the first prong is yes, then the second prong requires

the trial court to determine if, in fact, the offenses were actually committed by the same

conduct, i:.e:; "'a single ac, eommitted with a single state of mind.` Johnson at 49,

quoting Brown, 119 Ohio St.3d 447, 2008-Ohio=45-69, 895 N.E.2d 149, atT 50 (Lan.zinger,

J., dissenting). If the answer to both. questions in both prongs is yes, then the offenses are

allied offenses of similar import and they must be merged. Johnson at ^ 50.

f'531} "Conversely, if the coui-t deterrnines that the commission of one offense will

never result in the conimission. of the oth.er, or if the offenses are committed separately, or

if the defendant has separate animus for ea.ch offense, then, according to R.C. 2941.25(I3),

the offenses will not merge." Iez'. at 1151.

f$32} Where the charges present a facial question of merger, the court must

perform the analysis. As stated in State v: Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

^ 19:

In short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutional prohibition. against
imposing individual sentences for counts that constitute allied. offenses.:
Merger must be addressed and. resolved, or it remains outstanding, As

16

20



noted in Underwood [124 Ohio St.3d 365, 2012-Oh.io-1, 922 N.E.2d 923, at
^ 20], "[a] trial court does not have the discretion to exercise its jurisdiction
in a manner that ignores mandatory statutory provisions." Id. Thus, the
constitutional and Ohio statutory prohibition against multiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to a separate animus or separate acts.

f¶33} We therefore hold that a trial court commits error where tnultiple charges

facially pr.esent. a question of merger under R,C. 2941.25 and the trial court fails to

conduct an allied offenses of similar import analysis. We will discuss the effect of this

error in more detail below.

{TI34] The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate: The plain error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

{¶351 Rogers's trial counsel faile.d to raise the merger question in the trial court

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

14I.E.2d 923, at ¶ 32, citing State v, Adams, 43 Ohio St.3d 67, 69,538 N.E.2d 1025 (1989).

"` Waivexs of constitutional rights not only must be voluntary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances and likely

consequences,"' Adanis at 69, quoting Brady v. United States, 397 U.S. 742, 748, 90

S.Ct. 1463, 25 L.Ed.2d. 747 (1970). "A waiver of important constitutional rights cannot

17

21



be presumed from a silent record ***." State v. Stone, 43 Ohio St,2d 163, 167, 331

Iv.E.2d 411 (1975)..

(`¶36} Furthermore, even if the failure to assert double jeopardy at the trial eourt

level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error. See United States v. Ehle; 640 F.3d 689, 694 (6th Cir..201.1): Despite the

dissent.'s analysis of the facts in both Undenvood and Johnson, those adinit.ted et-rors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of couns.el

claim on appeal.

{¶37} Defense counsel.'s failure to raise the mer.ger issue does not relieve the trial

court of its duty to determine the merger question ,vh.en a facial question of rnerger

presents itself. Ultimately it is the trial.. court that must apply the statutory requirenients in

R.C. 2941.25 and addr.ess the possible merger questions.2

{138} While defense counsel should raise potential merger questions, it is irtiportant

to note that a defendant and his counsel have no role in the charging process; and the

defendant has no burden t.o, prove offenses merge in the guilt phase. Merger is not an

affirrriative defense under RE, 2901.05(D)(3.)(a) and (b). Merger occurs just prior to the

entry of conviction and is a function of sentencing tliat is the exclusive domain of th.e trial

judge.

2 Even if defense counscl's failure to raise a merger issue amounts to an ineffective assistance
of. couusel claim, as referenced by the dissent, this does not zelieve the trial ,j.u.dge of ris. or her
ctatutorily mazidated. duty to address merger;
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{¶39} Under Crim.R. 52(B), plain errors affecting substantial rights may be.noticed

by an appellate court even though th.ey were not brought to the attention of the trial court.

Thus, Undenvood makes clear tliat a defendant may appeal his sentence even though it

was jointly recommended by the parties and imposed by the court. Underwood, 124 Ohio

St.3d 365, 2010-Ohio-1, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial court to address the merger issue

amounts to plain error. Therefore, a defenda.nt's failure to raise an allied offenses of

similar import issue in th'e trial court i.s not a bar to appellate review of the issue.

Effect of Guilty Plea

f¶40} In Underwood, the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941.25 may be appealed even if the defendant entered separate pleas

to multiple offenses and received a jointly recornmended sentence. Id. at ^ 26. In this

case, there was no discussion. about Rogers's specific conduct at the time of the plea.

Likewise, there was no stipulation or understanding of how the receiving stolen property

counts or the possession of crirninal. tools count related to each other. In the absen.ce of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of simi.lar import at sentencing.

Underwood at ^f 26.

{¶41).While facts establishing the conduct of the offender offered at the time of a.

plea may be used to establish that offenses are not allied; a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses .of similar inipcirt
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections from possible double jeopardy under R.C.

2941:25.

The Role of Prosecutors

{¶42} The statute places no burden of proof on prosecutors to establish. ttlat,

offenses do not merge, Again, the detennination of merger is in the hands of the trial

judge based on the charges and the facts before the court.

{11431 We are w=ell aware that there ai e offenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to make the case for why certain offenders deserve

convictions or punishments based on their conduct.

gT44} Prosecutors are free to charge in any manner they see fit. They can charge

as many counts as they conceivably feel cover the gamut of a defendant's conduct. With

that, there are many opportunities to address the allied-offense issue along the path of case

resolution. Prosecutors can put facts into the individual .i.ndictnierit counts. distinguishing

conduct; they can indicate in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they cail indicate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crim.R. 11; they can file a sentencing memorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on what offenses are corrminitted with separate conduct or a distinct anitnus..
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Thus, at any point in the process, prosecutors can put facts on the record that would

support a detennination that certain offenses are not allied.

1^45} This does not have to involve long or complicated hearings or witnesses.

Historically, merger of offenses has always been. viewed as a part of the seritencing

process.. Thus, "the sentencing process is less exacting than the process of estabiishin.g

guilt." State v. Boivser,186 Ohio App:3.d 162, 2010-O.hio-951, 926 N.E.2d 714; ^, 14 (2d

Dist.); citing IJichals v.. UnitedSt.ates, 511 U;S. 738, 747, 114 S,Ct, 192.1, .128 L.Ed.2d. 745

(1994). Therefore, this process can easily be satisfied by a brief rec'itation. o.f facts or

circumstances by the prosecutor to aid the trial court in its determination. Nothing more

.should be required.3

3 In one of the more insightfu.l decisions on this issue released more than 30 years ago, foriner
Judge Alvin ls:.renzler noted:

When there is a probability that the allied offense issue inay arise 'in a case, the
prosecutor 'and defense counsel would be well. advised. to sQuarely confront the issue in
any plea bargaining that takes place. By resolving this question at the plea bargaining
stage and incorporating the resolution of the z,llied offense issue in the plea bargain to
be placed on the record, t.he. pro.secutor and defense counsel will act to avQ.id later
problems in the validity of the plea bargain, in the entering of the plea, in the
acceptance of the plea, in the judgment of conviction., and any appeal of the case,

State v. Kent, 68 Ohio App.2d 151, 155., 428 N.E.2d 453 (8th Dzst.19$0), fn.1.
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The Application of.Plaizi Error

{¶46} If the facts necessary to determine whether offenses are allied offens.es of

siniilar import are not in the record and the trial court does not inquire, then plain error

exists when the issue is raised on appeal. See State v. Barrett, 8tli Dist. 'No. 97614.,

2012-C?hio-3:948, 974 N.E.2d 185, (S. Gallagher, 3.., dissenting.)

{T47} Pursuant to the terms of Criin.R: 52(I3), plain errors or defects that affect.

substantial rights may he grounds for reversal even thougll they were not brought to the

attention of the trial court. "Notice of plain error under Crim.R. 52(B) is to be taken with

the utmost caution, under exceptional circuinstarices and only to prevent a manifest

miscarriage of justice." State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978),

paragraph three of the syllabus.

{¶48} Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must. be plain;" which means that it "must be an. ' obti%ious' defect in the trial
pr.o.ce.etlings," and (3) "the error must have affected `substant'ial rights
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002-Qhio-5524, 776 N.E.2d 1061, 1 45,. quoting State

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

g149} We find that in failing to address a merger issue, there is a deviation from a

legal i-ule. Thus., as here, when a trial court fails to determine whetlier offenses are allied

offenses of similar import, the frst prong of tlae plain error test is satisfied. The

legislative requirement under R.C.. 2941.25 to determine allied offenses is als.o inaldated
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by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 36.5, 2010-Ohio-l, 922

Iu-E.?d.923. "R.C. 2941.25 codifies the protections of`the Double Teopardy Clause of the

Fifth Amendment to the United States Constitution and Section 10, Article I of the C)hi,o

Constitution, which prohibits multiple punishments for the same offense." .1d. at fi 23.

"[W]hen a sentence fails to include a mandatory provision, it may be appealed beca.use

such a sentence is `contrary to law' and is also not `authorized by law."' Id at T21.

{'550} The second prong requires that the error must be "plasn" or "obviou

Wher.e it: is clear from a facial review of the convictions that the allied offenses of siinilar

import analysis should have been conducted. but was not, the error is plain and obvious,

Here the trial court should have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving. stolen. property and possession of criminal tools offenses

was necessary. Wlien the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

(151} Lastly, the third prong of plain error requires that the error must have

affected the "substantial rights" of the accused. Clearly, the prospect of being subjected

to multiple punishments for offens.es that may be allied affects .a defendant's substaiitial

rights. In our view, the unreso:lved nature of double jeopardy so undermines the integrity

of the proceedings that it constitutes plain error and satisfies this prong.

{1552} To find otherwise would undermine the Unclervood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limited
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remedy of an ineffective assistance of counsel claim on app.eal. That claim, like the

alli'ed offenses of similar import claim, would contain no more facts in support of it than

the initial allied offen-ses of similar import claim. In tlhe end, a postconvictiori. relief

petition would be all that remained as a. remedy after the case is over. The unresolved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offe.iider.

Distinguishing Forms of Plain Error

{1[53} We are cognizant that other panels of this court have declined to find plain

error when the record does not contain facts from which an allied-offense: error might be

determined. Tliey take issue with the approach, that finds plain error when it is uncertain

if the outcome of the case would have been otherwis.e. This view is outlined in St^zte v..

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483. 2011-Ohio-6430, 9; State v:

Lindsey., 8th Dist. No. 96601, 2012-Ohio-804, ¶ 13; State v. Barrett, 8th Dist.. No, 97614,.

2012-Ohio-3948, 974 N.E.2d 18.5; and in the original panel decision iri this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585„ 98586, 98587, 98588, 98589, and

98590, 2013-Ohio-1027.

^541 'I'hese cases accept the principle that it -is plain error not to merge. alli^ ed

offenses, but rationalize that since there are no facts to find plain error, plain error does not

exist. This is a self-fulfilling propliecy that defeats the constitutional protection outlined

in..Undenwood: In our view,. it is the absence of facts, or at least an inquiry into those

facts, that makes the question ripe for review and creates plain error.
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{1(551 'The duty to merge implies a duty to inquire and determine whether multiple

charges are allied offenses of similar import. Without the duty to inquire and determine
,

the duty to merge would be empty. An essential step in the merger process is applyirig

the z•equiremeiits of R.C. 2941.25, and hence the Joh.nson 'test, to the multiple charges. In

our view, the failure to take this step where a facial review of -lhe charges reveals it is

necessary establishes prejudice and affects the outcome of the case. This is the

fundamental distinction between our view and. that of the dissent.

{1[56} In State v. Cor'rao, 8th DZst. No. 95167, 2011-Ohio-2517, 10, this court

extended Unden,ood and held that "the trial court's failure to make the necessary inquiry

[into the alli.ed-offense issue post-Johnson] constitutes plain error necessitating a re.man.d."

There is historical support for this proposition. Tin Slate v. Kent, 68 Ohio App.'Zd 151;

428 N.E.2d 453 (8th Dist. 1980), this court held that the trial court has "an affiz^cnative duty

to make inquiry as to whether the allied offeiise statute would be applicable" prior to

sentencing the defendant. Id. at 156; see also State v. Latson, 133 Ohio App.3d 475, 728

N.E.2d 465 (8th Dist.l99.9). . Kent was implicitly overruled by State v. Cotnen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 (1990), which overruled the defendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea aiid

sentencing hearings. Of course, Cor.nen itself has since been contradicted by Llnderwood,

124 Ohio St.3d 365, 2010-Ohio-l, 922 N.E.2ci. 923, at ,; 29. See Baker, 8th Dist.

No. 97139, 2012-Ohio-1833.
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(¶57} Most traditional plain error deals vvith issues involving the guilt phase. See

State v. Davis, 127 Ohio St.3d 268, 2010-Ohio-5706, 933N.E.2d 147. L;nlike plairn error

claims in the guilt phase, procedural plain error in sentencing does not aff ect the

determination. of guilt or innocence. The effect of finding plain error in the s.eratencing

phase is minimal on the overall case and requires a return to the trial court solely to

deternline if any of the convictions merge. See State v. Biondo, 11 th. Uyst. No.

2012=P-0043,. 2013-Ohio-876. We also iiote that as trial courts become more aware of

their duty to inquire and address merger questions, this problem will largely disappear.

Even when trial courts fail to address the issue, there are often facts in the record that

allow for resolution of the issue by de novo review on appeal. Thus, very few of these

cases will result in a return. to the trial court,

{$58}: If a trial court failed to advise a defendant under Crim.R. 11 of the right to

subpoena witnesses, we would automatically find plain error. We would not contemplate

or hedge our finding on whether the record is silent on the question of whether the

defendant would have actually subpoenaed witnesses. It is enough that the advisement

was not made to demonstrate the plain error.

{9159} The failure to address the all.ied-offense issue, in our vi.ew, is. no different.

The plain error goes to the failure to address the required allied-offense analysis, not the

plain erro.r that exists when a record clearly demonstrates the offenses should have

merged.

Other Issues
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f¶60} Rogers also rai sed issues regarding j ail-time credit and postrelease control.

{$61} Rogers argued that the court erred by failing to compute his jail-time credit as

mandated byR.C. 2967.191 and that trial counsel. was ineffective for failing to request an

accurate calculation of the jail-tinie credit. This assignment of error is moot because the'

court granted Rogers's pro se motion for jail-tiine credit ori April 16, 2012...

{¶62} Lastly, Rogers complains that the court erred by failing to advise hirn of the

consequences of violating postrelease contro]: This assignment is overruled because the

court did apprise Rogers during sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusioia.

{¶63} We therefore hold the fn.ll.ow=ing,

(a) tVhere a facial question of allied offens.es of similar import presents itself, a

trial court judge has a duty to inquire and determirne under IZ:C. 2941.25 whether those

offenses should merge. A trial court comtnits plain error in failing to inquire and

determine whether such offenses are allied offenses of similar import.

(b) A defendant's failure to. raise an allied offenses of sirnilar import issue in the

trial court is not a bar to appellate review of the issue.

(c) While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offe.nsess are not allied, a guilty plea alone that does not

include: a. stipulation or a finding that offenses are not allied offerxses of similar import
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does not conclusively resolve the merger question. Thus, a guilty plea does not constitil:te

a valid waiver of the protections from possible double jeopardy under R.C. 2941.25.

$¶64} We overrule the prior decisions of this court to the extent they are in conflict

with this decision. See, e.g., Sriuffer; 8th Dist. Ivos. 96480, 96481, 96482, and 9648:3,

2011-Ohio-6430 Liridsey, 8th .1^ist. No. 96601, 2012-Ohio-804; Barrett, 8th I)ist, so.

97614, 2012-Ohio-3948. In this case, we sustain. the first assignnment of error to the

extent a remand is necessary to establish the undexlying facts of Rogers's conduct in

CR-545992 and for the trial court to determine whether the subject crimes should r.nerge

for sentencing purposes.

{¶65} By separate entry, we certify a conflict between this decision and the Sixth

District's decision in State v. Wallace, 6.th Dist. No. WD-11-031, 2012-Ohio-2675.4

f¶66} Judgment affirrned. in part, reversed in part, and cause remanded.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing^ the comznon

pleas court to carry this judgrnent into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Court of Ohio, a party must file a notice of certifiecl conflict in the
Supreme Court within 30 days of this c.ourt's order certifying the conflict.
S. Ct.Prac.R. 4. 1.
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SEAN C. GALLAGHER, JLrDGE

PATRICIA ANN BLACKMON, J.,
MARY J. BOYLE, J.,
FRA"NTK I).. CELEBREZZE, JR., J.,
EILEEN A. G:A.LLAGITt;R, J.,
EILEEN T. GALLAGHER, J.,
MARY EILEEN KILB..AINTT;, J.,
KATHLEF:^T ANN KEOUGH, J..;
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
KENNETH A. ROCCO, J., CONCUR

KEIv'hINETH A. ROCCO, J., CONCi.a'RS WITH SEPARATE OPINION which Patricia
Ann Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Larry A. Jones, Sr., Kathleen Ann Keough, Mary Eileen Kilbane, and Tim
McCorznaclt, JJ., CONCUR

LARRY A. JONES, SR., J..., CONCURS WITH SEPARATE OPINION in, which Patricia
Ann. Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Kathleen Ann Keough, Mary Eileen Kilbane, Tim McCoimack, and Kenneth
A. Rocco, JJ., CONCUR

:vi`ELODY J. S1EWART A.3..,: DISS.EI^zTS WITH SEPARATE OPTNION

KENNETH A. ROCCO, J.., CONCURRING WITH MAJORITY OPINNION:

67} While I concur with the reasoning of the majority opinioxi, I write separately

to express my concern that the dissenting. opiifion may become the law in this state.

Should that occur, the trial judge will be relegated to a pa.ssive role at a tiine when his or

her role rightfully is p,aramourit. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition will af£ord re3.ief to a defendant who is unaware when h.e or
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she enters into a plea agreement of the rniances existing between the legal concepts of

"forfeiture" and "waiver"; arguably, that issue "could have been raised" in a direct appeal.

$¶68} In addition, I wish to point out that because axa analysis ivith asolution to the

clilemrraa presented in this case was proposed in State v. Kent, 68 Ohio App.2d 151, 428

N:.E.2d. 453 (8th Dist.1980), that case deserves more than what the majority opinion

affords it.

{169} Crim.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rig.hts at: a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as one.

{¶70} Thus, although the n.de does not specifically require it, prior to making a

finding of guilt, the trial court should make an inquiry concerning the facts underlying the

defendant's change of plea. This court may not "have the authority to impose" such an

action on the trial court, as the d.issenting opinion notes, but the ru.le certainly encom.passes

it and provides the trial court with the jurisdiction to do so.

(¶71} As stated in Kent, 68 Ohio App.2d 151; 428 N.E.2d 453, after the defe.ndant

enters his change of plea to all of the offenses, and the trial court has otherwise complied.

with its duties under Criin.R. l 1(C), a determination can then be made with respect to any

potential allied-offense issue. The Kent court noted:

TEs can occur in one of several si.tuations.

First, if eitlie.r the prosecutor, the defense coun.sel, or a defendant
advises the court that the defendant is pleading guilty to multiple offenses
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and that in entering the plea consideration was given to ihe allied offense
statute, the court. can then accept the guilty plea and enter a judgment of
conviction for all of the offe.nses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that given above is not made,
but a defendant affirYnatively raises the issue of allied offense.s and. indicates
that he is entering a plea of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, tlie court will proceed to accept the guilty plea to all of the offenses.
The court will then conduct a voir dire hearing to determin.e whether they are
allied offenses of si:rn'ilar import with a single animus which would require a
judgment of conviction for only one offense. If, after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a. single animus., a judgment of conviction. for
only one offense may be entered. If the court, after conducting a hearing on
the record, determines that there were multiple offenses of dissimilar import
or offenses committed separately or with a separate animus as to each, the
court r.vill then enter a judgment of conviction for each of the of..fenses.. R.C.
2941.25(A) and (13).

*** If nothing is said by either the prosecutor or the defendant in regard to a.liied,
offenses and the court has accepted the guilty plea to all of the offenses, the court has an
affirmative duty to make inquiiy as to whether the allied of fense statute would be
applicable. Under t,hese circumstances, the court would explain that in Ohio there is an
allied offense statute [that protects the constitutional right against double jeopardy], and
thus, depending upon the evidence, a judgment of conviction may only be entered for one
offense; and a hearing would be held to determine f there are such allied offenses.

We recognize that C;rim.R: 11 does not contain a requirement that the court conduct
such a hearing a.fter accepting the guilty plea. Nevertheless, the allied offense statute is
mandatory in that when there are allied offenses of similar import, there can only be one
judgment of conviction..

Therefore, two significant alternatives present themselves. First, the trial courl.
could accept the guilty plea to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
defendant who has pled guilty to multiple offenses of similar import may raise the. issue
that there were allied offenses of similar import with a single animus and that the judgment
of conviction for the multiple offenses should not have been. entered. He would argue
that he did not make a knowing, intell.igent and voluntary: plea because. he was not advised
of the allied offense statute.
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On the other• hand, a trial court could conduct an allied offense hearing on the
record for multiple offenses of similar import. After that, the trial judge would determine
whether sentence could be irnposed fo.r only one offense, or f the offenses were allied
offenses, impose separate sentences as to each one shown to have an anixnus separate
from the others: This process would have an additional advanta.ge: it would provide the
record necessary for an appellate court to review the determination below.

We believe the better practice would be for the court to conduct the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import. In this
way, the defendant s rights are protected and the defendant is then precluded f-^.-om
su.ccessfullv raising the allied offense issue ori. appeal. Thus, in the interests of ju.dicial
economy and. protection of the rights of the defendant, it is the better p-actice to have the
trial court conduct the allied offense hearing after accepting a guilty plea to offenses
which may be construed to be allied offenses of sirrailar import.

Further, in the event that the trial court erred in its determination of allied offerises,
the entire guilt;j plea is not vacated. It is only the judgment of conviction relating to the
allied offenses_

(Emphasis added.)

{172} The foregoing procedure niak.es eminent sense. In advising the defendant during the

co.l.loquy at the plea hearing of this additional constitutional right, putting the prosecutor to his proof,

requYring defense counsel to advocate for his client, and making a fiinal determination of whether there

exists a factual basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. This is the judge's sole respozisibiiity, after all.

{¶73) Despite the implicit directive Crim.R. 11(C;) contains, the merger issue has

been declared in some instances as one that can "only occur at sentencing." See State v.

Snuffer, 8th Dist. Nos. 9648.0, 96481, 96482, and 96483, 2011-Ohio-6430, T, l.p,

Therefore, the trial court may, in addition, require the parties to submit sentencing.

memoranda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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sanie time could be advised to be prepared to el.ect, should the trial court make the

determination that merger must occur. This would serve several beneficial purposes:

{jf74} It would lerid. further support for the trial court's determinazions with respect

to guilt, merger, and, incidentally, proportionality. It would provide rAore material for

purposes of appellate review. It would also address the concerns set fortil by the

dissenting opinion. See also State v. Barrett, 8th Dist.. No. 97614, 2012-Ohio-3948, ^

24-.25 (which set forth the belief that the trial judge should rlot be placed in the position of

"advocating" for the defendant but acknowledged that, at the plea hearing, "the court has

an affirmative duty to advise a defejndant of the cozisequences of waiving constitutional

rights"^.

{¶75) Firiallv) it would also have the advantage of cutting short the process

currently in use, i.e., several appeals, as the issue comes from the trial cour# to this c.ourt; is

reviewed with or without an adequate record, and is remanded for the trial court to make

another decision for this court to review again: Adding the necessit}= for the filing of a

petition for postconviction relief as a method of redressing the issue merely compounds

the problem. Judicial eeonomy, is clearly lacking in this area, and it is this court's duty to

provide s.ome guidance to the trial courts. The procedure outlined in Kent, 68 Ohio

App.2d 151, 428 N.E.2d 453, serves botlz ends.

{¶76} The vexing probleni this case presents easily could be solved by the Ohio

Supreme Court.. T'hat court could either embrace the procedure proposed in. Kent, or
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amend Crim.R. 1I(C) to require the trial jud.ge, prior to accepting the change of plea, to

make an inquiry i.nto the und.erl.ying facts.

LARRY A. JO-NES, SR:, J., CONCURRING VJITI-J MAJORITY OPINION:

111771 1 concur in judgment with the reasoning of both the majority opiniorr and

Judge Rocco's concurring opinion, but vv.rite separately to provide simple and

straightforward instructions for the trial court.

{¶78} As highlighted by the majority, it is a fundamental principle that an offonder

can be punished only once for a crime; othertvise, the offender's constitutional right to be

protected from double jeopardy has been violated.

{¶79} '4^'hen an offender is convicted of more than one offense, RC. 2941.25

obligates the trial court to determine whether the offenses are allied. This obli.gation is

the same whether the conviction is the result of a plea of g.Ltilty, a plea of no contest,. or a

verdict after a trzal.

(¶80) Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree, i.e. stipulate, that the offenses are not allied offenses of

similar import, the trial court must make the inquiry' and this inquiry must take place on the

record before the offender is sexitenced (but this incluizy may take place at the sentencing

hearing).

{1181} The trial court is obligated to do an allied-offenses analysis, on the rec:o.rd.

each time there is: a conviction of more than one offense. While, in some cases, it may

seem tedious, in the long run it will save the state's and court's resources by streamlining

34

38



multiple appeals and., most itnportantly, ensure the constitutional . rights of the defendant

against double jeopardy.

MELQDY I. STEWART, A.J., DISSENTLNTG:

{"2} I believe that the .majority's decision inisinterprets the holding in Sta^^e v.

Under►-uood, 124 Ohio St.3d 365, 2010-®hio-.1, 922 N.E.2d 92:3, that "allied offenses of

similar import zilust. be nlerged at sentencing or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve multiple terms of

imprisonrn.̂ ent for allied offenses of similar import ------ wheii an allied offenses error is

obviotis on the record, we must find the error rises to the level of plain error. The

:cluestion presented en banc is what to do when a defendant pleads guilty to an indictment,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple offenses should rfterge for

sentencing.

}¶83} Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain error on. appeal. And since a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, the claimed error must fail if the record contains no facts proving

that a merger error occurred.

{1[84} The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error occurred.
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Rather than rely on the established application of the plain error rule, the major3ty

circumvents the rule by holding that plain error occurs siniply because the court failed to

conduct a "facial" inquiry of the offenses at sentencing to determine whether mu.ltiple

of.fenses are allied. Underwood does not expiicitly place a duty on the court to make this

inquiry nor can. that duty be inferred: What is more, in. creating this new duty for the court

(and the prosecuting attorney), the majority i:elieves defense counsel of any duty to protect a

client's rights - it essentially finds that any issue of ineffective assistance of courlsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte,

{T85} This holding is a misapplication of the plain error rule, a misreading of

Suprenie Court precedent, and a clear departure from our traditional adversary process. I

respectfiilly dissent.

I

11[86} The plain error doctrine set forth. in Crim.K. 52(B) states that "^[pllain errors or

defects affecting substantial rights may be noticed although they were not brought to the

attention of the court." This rule is identical to Fed:R.Crim.P. 52(b) and Ohio courts have

resorted to federal pr.ecedellt when construing the state version of the rule. See, e.g., State

v. Wamsley, 117 Ohio St.3d 388, 2008-Ohio-I 195, 884 N.E.2d 45, ¶ 18.

{¶8'7} To prevail on a showing of plain error,. a defendant must. prove three things.

(I) an error, (2) that is plain, and (3) that affects substantial rights. See ,7ones w, ()ntted

States, 527 U.S. 373, 389, 119 S.Ct.. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio
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St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, ^{ 45. A.reviewing court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Oh'io St.2d 91, 372 N.E.;2d 804 (1978), syllabus.

(1j88} As the majority concedes, "[t]here are siniply no facts in the record to aid in

our mandated de novo review" of the merger issue. Ante at ¶ 25. Without facts showing

why offenses should merge, this court cannot say that any sentencing error occurred, much

less that an error occurred that was so "obvious" that it rose to the level of "plain" error.. Zt

is the appellant's responsibility under App:R. 16(A)(7) to make an argument with citations

> to the parts of the record on which tlie appellant relies.

I ¶89} Rogers pleaded guilty to a bare bones indictment. By doing so, he admitted

the facts alleged in the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentenci.n.g

that the offenses he pleaded guilty to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Under

any plausible application of the plain error rule, Rogers has failed to show an error, the

existence of which we must recognize in order to prevent a miscarriage of ju:stice. On this

basis alone, we should reject Rogers's argument that the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Snuffer, 8th.

Dist. Nos. 96480, 96481, 96482, and 96483, 2011_-Ohio-6430; State v. Lindsey, 8th Dist.

No. 96601, 2012-Ohi:o-804; S'tate v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948;. State

v. Rogers, 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496.
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II

{11901 The majority circumvents a conventional plain error analysis by taking the

Underwood holding out of context and relieving the defendant of the onus of objecting

and otherwise preserving azly claimed error. It does so on the following premises: (1)

allied offenses issues invoke the sentencing component of the Double Jeopardy Clause of

the Fifth Ainendment to the United States Constitution and constitutional errors cannot be

waived unless the waiver is knovcTing or intelligent; (2) tlhe "imposition of multiple

sentences for allied offenses of similar import is plain error"; and (3) under RC. 2:941.25,

the court must determine prior to sentencing whether the offenses were committed by the

same conduct. From these premises the majority concludes that the trial judge not only

lias a duty to merge allied offenses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This conclusion is not valid.

A

I

{1f9l) Although the majority correctly concludes that Rogers's failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, anI,e at

Ti 35; itr.eaches that conclusion for the wrong. reasons because it confuses the concepts. .of

"waiver" and "forfeiture." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the righ:t to argue anything but plain error on

appeal. This distinction is .important: nuanced or not.
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{1[92} A"waiver" is the intentional .relinquishin.ent or abandoninent of a right, while

a°`forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502,

.2007-Ohio-4642, 873 >\1.E.2d 306, ^,23. The waiver of a right is not subject to plain error

review under Crim.R. 52(B), but a forfeiture of ari objection is subject to plain error

review under Crim.R. 52()B). Id. Rogers did not intentionally relinquish his double

joopardy rights when he failed to object at sentenci.iig that he was separately sentenced on

allied offenses of similar import - he merely forfeited the right to corxiplain of anything

but plain error on appeal by not timely raising it. In fact, Under-+-vood addressed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constituted a waiver of the right to raise an allied offense issue on appeal.. Underwood

supra, at f! 32.

2

f¶93} There really is no doubt that a defendant who pleads guilty and does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain error on appeal.

In State v. Comen, 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990), the Supreme C.ourt

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in tlie idea of issue forfeiture in the context of allied

offenses is that a party who fails to object waives all but plain error.. See State v. Foust;

105 Ohio St.3d 137, 2004-Ohio-7006; 823 N.E.2d. 836, T 139 (argument that state failed to

prove separate animus for separate offenn.5es was not raised at trial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct, but by failing to raise the issue in tlie trial court, he did

forfeit the right to object to this aspect of his sentence.

{¶94}. Comere should end any di.scussion conceinixig the application of the plain

en•or rule in this case, yet the majority gives short shrift to that case with the statement that

it is "contradicted" by Underwood. Ante at ; 56. This comment is not correct because

Underwood is entirely consistent with Comen ------ - the Supreme Court recognized that

Underwood's guilty plea did not waive error; it simply forfeited all but plain. error for

purposes of appeal. With. the state having conceded that Underwood's offenses were

allied and should have merged for sentencing, UUndeYwood at ^ 8; the Supreine. Court found

that the court's failure to merge those sentences rose to the level of plain error.

{¶95:] Given the concession of plain error in. Undef-rvooct, the Supreme Court had no

reason to cite Coinen for the legal proposition that a failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With plain error established, Comen's

forfeiture of the right io argue allied offenses was immaterial.

{¶96} In faet, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on. appeal is so well estabhlislied that it is

axiomatic. For example, in State v. Antenori, 8th Dist. No. 90580, 2008-Ohio-5987. we

held, consistent with the principles announced in Comen, that by voluntarily entering

guilty pleas to two separate offenses, a "defendant waive[s] any argument that the same

constituted allied offenses of similar import." Id.. at6.
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{¶97} And in ,State v. Wulf'f, 8th Dist. N.o. 94087, 201 1-Ohio-70(l, we distinguished

Anrenori from Undenvood by noting that Underuood involved a jointly recorntaiended

sentence as opposed to the guilty plea entered 'ulto in.Antenori. Id. at 125. Wu.l.ff thus

concluded that a defendant who voltintarily enters guilty pleas and allows himself to be

seiltenced at the court's discretion forfeited any argunzent that his offenses constituted

allied offenses of similar im.port.. Id. at ^ 26.

{¶98} Any argument the majority makes that Undet-wood somehow undercut the

principles announced in. Comen should have been dispensed with in State v. Clementson,

8th.Dist. No. 94230, 201.1-®hio-I798., where the author of the present en banc decision not

only agreed with the Antenori-Wulffanalysis, but explained his agreement by citing v`rith

approval the passage from Antenori explaining why Underwood was distinguishable.. id.

at ll. Clementson thus denied an application to reopen an. appeal on grounds that

appellate counsel was ineffective for failing to raise an assignment of error relating to the

court's failure to merge allied offenses of similar import for sentezicing because that issue

arose in the context of a guilty plea and was essentially iuireviewable on direct appeal. Id.

at 11 13,

B

.{¶99} `The inajority cites Underwood for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed

if the record on appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise might result: in the defendant actually being ordered
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to serve separate sentences for allied offenses, and that woiild violate Undenvooca7. This

conclusion disregards Comen and miscomprehends UndeYwood's holding. It is im.port.ant

to understand that in both Underwood and State v. Johnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 1V.E,2d 1061, the Supreme Court's hol.dings were predicated on

facts or concessions sho«ving that the trial judge had erred by failing to merge offenses that

actually were allied: Under-►vood was the result of a no contest plea and recominended

sentence in which. the state conceded that TJnderwood's offenses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied.. In both. cases, the Supreme Court was able

to find a merger error that was obvious on the record.

{¶y0®) The specific holding in. Underwood that "offenses of similar import must be

merged at sentencing or the sentence is contrary to law" is explained by the state's

argument in that case. Midway through his trial, Underwood and the state reached a plea

agreement in which tTnderwood would plead guilty to multiple offenses and the parties

jointly recommended a senten.ce. Underrvood; supra; at ^,- 4. Underwood did not raise

the argument to the trial court that any offenses were allied and should have merged, but

he did do so on direct appeal. Id. at TI. 6. The state con:ceded that LTnderwood's sentences

should have merged, but argued that he waived the right to appeal the merger issue by

jointly ag.reeing to a sentence. Id. at T, S. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are
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to be merged at sentencing and foLUtd that the trial court's :failure to merge tindervvood's

sentences was plain error. Id. atI 26.

{¶101} With the Supreme Court's finding that the offenses in Undea-ivooci and

Johnson were all.ied,. its directive that allied offenses must be merged for sentencing is

entirely defensible ------ it was plainly established that the offenses in each case were allied

offenses of similar import, so it would violate double jeopardy to force the defendants in

those cases to serve multiple punishments for a single act. The obvious error in each case

was, indee.d; plain error.

{1102} In this case, the majority admittedly has no idea whether Rogers's offienses

were allied because Rogers pleaded guilty and failed to make a record to demonst.rate his

claimed error. Nothing in Uridervood suggests that it applies to the mei•e possibility that

an allied offenses error occurred. Applying Comen, we should hold that Rogers's failure

to preserve error at the time of sentencing forfeited all but plain error and that the lirnited

record on appeal makes it impossible for us to find such an error.

c

{¶103} The majority's final premise -= that the couz-t: has the respQnsibility to

deterniine prior to sentencing whether there are any allied offenses issues ------- imposes a

vague standard tllat the majority actually disregards and creates a new form of structurai

error.
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{1[104} In the majority's view, the trial judge has the obligation to address a

potential allied offenses issue if the convictions presen.t a "facial" question of rnerger.

Ante at $ 32. It is unclear what is meant by the use of that word. As a legal term of art,

"facial'° means obvious or apparent "on its face." But application of this standard actually

contradicts the majority's conclusion.

{¶105} The two counts of receiving. stolen. }iroperty involved (1) a"stolen pickup

truck" and (2) "tires and rims." The single count of possession of criminal tools involved

"a tire jack andlor tow chain and/or lug nut wrenches.°' As the majority concedes:

[W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tires and rims" are from the saane "stolen
pickup truck" or from another vehi:cle; Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid in our mandated de novo
review of the issue.

Ante at 25.

{1[106} I.f this court is unable to determine whether the offenses are allied offenses

of similar inlport because there are no facts to suggest 'that they are, it has necessarily

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue. The analysis is at an end. By its own reasoning,

the majority's analysis necessarily affirms Rogers's senl;ences..

{1:107} Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain error rule and presumes that al:1 offenses are potentially

allied and the trial judge must, prior to sentencing, inquire into the possibility that
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sentences might he subject to nierger, regardless of what facts are before the trial judge ------

in essence elevating plain error to a form of structural error.

}¶108} It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal. Washington v. Recuenco, 548 U.S. 212, 218, 126 S.Ct.

2546, 165 L.Ed.2d 466 (2006). The United States Supreme Court has been very clear in

cautioning against the "unwarranted extension" of the plain error rule because it "would

skew the Rule's `careful balancing of our need to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious :iuijustice be

promptly redressed."' UnitedStates v. Young, 470 U.B. 1, 15, 105 S.Ct. 1038,84 L,.Ed.2d

1(1985), quoting United States v. Frady, 456 U.S. 152, 163, 102 S.:Ct. 1584, 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a.

"structural error exception" to the plain error rule, and that a structural error analysis is

inappropriate in a plain error situation. Jolinson v. United States, 520 U.S. 461, 466, 117

S.Ct. 1544„ 137L.Ed.2d7"18 (1997).

{¶l09} Although the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the intent is clear. The majority explains its decision to place a

duty on the court to inquire into the possibility that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and claiming that we would

"automatically" find plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crim.R. 11(C), r.egardless. of whether the defendant claimed any

prejudice. Ante at ¶ 58. The difference between plain error and structural error is the
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demonstration of prejudice: plain error exists oiAy vahen the defendant shows that error

affected substantial rights (i.e., prejudice); structural error presumes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.B:.2d 222; ; 9. By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so vvith no regard to the S-Lipreme

Court's admonition that a structural error analysis is inappropriate in a plain error

situation. ,Tohnson; supra. At least one other appellate district court has rejected a

similar per se error claim in a post-linderwood allied offenses appeal from a guilty piea

See State v. Wessling, lst Dist. No. C-110193, 2011-Ohio-58$2, T 6.

{¶110} In any event, if the majority insists that it. is employing a plain error

analysis, the Crixn.R.. 1 I(C) guilty plea analogy it uses actually di:sproves its point. The

only way an appellate court would know if a trial judge failed to make the required

Crim.R, 11(C) advisements would be if the error was shown on the transcript of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we have

invoked established precedent to presume the regularity of the proceedings below and

affirm. See, e.g., State v. Smith., 8th Dist. No. 94063, 2010-Ohio-3512,. ^ 11-12; State v.

Simmons, 8th Dist. No. 94982, 2010-Ohio-6188, ¶ 19. So the majority not only fails to

make a convincing case for departing from established plain error precedent to create a

new form of structural error, it cannot satis#:y the plain error test that it says it employs.
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2

f¶111j Although the majority insists that the trial judge has no dtity to be an

advocate for either the defendant or the state, ante at ^ 27, ther.e is no doubt that its

decision effectively requires the court to be more of an advocate for the defendant than

de.fense coun.sel. It says that. defense counsel "should" raise potential merger issues, ante

at T, 38, but that the court "must" raise the issue. Ante at ^ 32. The iriajority even finds

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "inandated duty to address merger." Ante at fn. 2.

{1112} It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an error. See, e.g.,

State v. Abdul Bari, 8th Dist.lVTo. 90370, 2008-Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. Newport IVsl.vs

Shipbuilding & Dry DoGk Co., 937 F.2d 934, 939 (4th C'ir.1991) ("1VTeither Batson nor its

progeny suggests that it is the duty of the. court to act sua sponte to prevent discriminatory

exclusion of jurors. Rather, even in criminal cases, the objection is deemed waived if not

timely raised.").

t¶1.13} In criniinal cases that. terminate by plea agreernent, the court usually has no

involvement apart from. ta.king the plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should.ha:ve the obligation to raise the issue of allied offen.ses when

defense counsel has not done so Obviously, it is defense counsel's obligation to: protect a
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defendant's rights. Competent defense cotansel who negotiates a guilty plea will. be aware

of the facts underlying those offerises to which .a defendant pleads guilty. At all events, it

is defense counsel's obligation to advocate for the defendant. This court's dec.ision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

{l^114} It is disappointing that this court finds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it would be difficult. on direct appeal to make. a viable

ineffective assistance of counsel. claim stemming from an alleged merger error in a guilty

plea. As this case shows, the rzature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g., State v. Coleman, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 ( 1999). But there are other avenues for raising error.

(If115} LTnder R.C. 2953.21, a defendant can seek postcoiiviction relief for t11e

alleged errors of defense counsel that occur ouisid.e the record on appeal. indeed, the

postconviction relief statute is specifically designed for sucli issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperrider; 4 ®hio St.3d 226, 228-229, 448 N.1;..2d 452

(1983).

{¶116) The majority acknotivledges the availability of postconviction relief as a

means of remedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently f nds that the "limited" nature of postconviction makes it a less
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than satisfactory remedy. Ante at !j 52. It is unclear what it means when it says that

postconviction relief offers a`Ylimited" remedy. The postconviction statute, R.C. .

2953.21(A), applies to constitutional claims of any kind, including ineffectiv.e assistanee

of counsel claims based on alleged violations of the Sixth Amendmerit to the United States

Constitution. In fact, it is the only vehicle for raising ineffective assistance of counsel

claims that rely on. evidence outside the record on appeal: See Coleman, at 134. (`"Any

allegations of iuieffectiveness based on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C. 2953.21."): The federal courts

usually restrict claims of ineflective assistance, on whatever theory, to p:ostconviction

proceedings because the record can be more fully developed. See Massaro v. United

States, 538 US. 500, 504-505, 123 S,Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir:2006).

flfI1'f') Presuinably, the majority has no difficulty applying the postconviction relief

statute to other forms of constitutional error apart frorr.n ineifective assistance of counsei

claims. That being so, there is no .reason why the postconviction remedies for those kinds

of errors are any less limited than the postconviction remedies provided for ineffective

assistance of counsel errors, particularly when the Supreme Court has specifically

endorsed the postconviction relief statute for us.e in cases where the record is insufficient.

to prove a claim of error on direct appeal.

III
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{¶118} In the end, there is no compelling reason for this courf's departure frojn

well-established rules governing plain eiTor. If the court can conclude as a matter of fact

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Urzderwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

{1[119} The majority opinion criticizes application of the plain error r-ule as a

"self-fulfilling prophecy that defeats the constitutional protection outlined in Undenvood."

AratQ at ^ 54. But all plain error analysis, regardless of the type of constitutional issue,

leads to the same "self-fulfilling prophecy" - if the error is not demonstrated on the

record, it is not by definition "plain."

{¶12®} I agree in principle with the concurring opinion that a trial judge can choose

to be more proactive in sentericing and raise potential merger issues in accordance with

State v. Kent, 08 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.1980). i nis could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed. in

advance on. all issues of allied off'enses as part of the plea agreernent. To be sure, tlii.s

proactive approach would indeed be the better practice. But that kind of involvement is

not re.q.u. ired by law and we have no authority to impose it on trial jtidges..

$¶121} This court's decision to reverse this case requires a remarid for a bearing,

like that suggested in Kent. And it does so vvithout guidance for the trial courts.
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t¶1221 A concem with applying Kent is that it fails to defin.e the scope of the "voir

dire heariisg" that a trial judge is supposed to conduct to determine whether offenses are

allied and should merge for sentencing, Given the lack of facts typically set forth in the

indictment, the voir dire hearing would necessarily require additional fact finding, But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unariswered.

(¶123) To illustrate how these questions might arise, suppose a case where the.

defendant pleads guilty to an indictment charging a rape and kidnapping that occurs on the

sarrie day to the sanie victim. The court accepts tlie plea, the defendant rnakes no request

that the sentences merge, so the offenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain etxor is demoristrated becaus.e there is

the possibility that the offense might have merged had the issue been .raised, the sentence

is reversed. On remand, the defendant argues that the two offen.ses are allied and must

merge because they were committed with a state of mind. to cornmit only one act. The

state disagrees and theorizes that the defendant's acts were committed separately and

should not rnerge for senteilcing: With no agreement. of the parties, the court decides: to

hold a voir dire hearing to resolve the issue. What is the scope of this hearing?

(¶124} As a court, we have previously alloAred allied of.fenses issues arising from

tr.ials to be deterrriined solely on the arguments of counsel. That procedure is defensible

because a trial produces facts from which the court can deterznine whether. individual

crimes were allied offenses of similar import. Bu.t -with remands of guilty plea cases like
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this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel. do not. consti.tute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

That being the case, it appears that the court would have to at least conduct a rnini or

abbreviated trial,. This sort of trial or hearing would be required because the allied

offenses issue is one in which the court must determine whether the multiple offenses were

committed with a state of mind to commit onlv one act.. I can irnagine no other wav to

determ.ine this other than to hear evidence of the underlying crimes. The irony of having

to hold such a trial or evidentiary hearing from a plea agreement is obvious.

{¶125} There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bears the burden of establishing his entitlement to the

protection, provided by R.C. 2941.225, against multiple punishments for a single act."

State v. Nluglr.ni, 33 Ohio St.3d 65, 67, 514 N.E.2d 870 (1987). What is the court's

standard for funding that offenses are allied offenses of similar irnport: beyond a

reasonable doubt, clear and convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire hearing without waiving the Fifth Amendment right against self-incrimination?

If new evidence surfaces at the voir dire hearing,, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does the court have to rnake

fin.dings of fact?
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126) There is always the possibility that the parties on remand could stipulate

facts beyond those stated iil the i.iidictmeri.t, but it is unclear why defense counsel would do

.so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, defense counsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court fznd that nierger is warranted.

(¶127) One of the reasoins given by one of the concurring opinions. in this case is to

express concern that this "dissenting opinion may beconie the law of this state." Ante at ^

67. With all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) - at least with regard to plain error jurisprudence. And

the unanswered questions about tlie scope of the proposed voir dire hearing: to be

conducted on reanand should cause this court to paase before abandoning our

well-established plain. error doctrine and creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

1S5ue,

{1128} Of course, no appellate court can or should tiy to predict all the possible

consequences of a ruling. But having adopted a new 1-ule., this court does a disservice to

the trial court by failing to consider the practical consequences of this ruling.
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(¶123} What this case demonstrates is that the defense --,--- not the court and not the

prosecuting attorney -- has the ultimate duty to raise any poteatzal allied offenses at the

time of sentencing. If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot be established on the ziiere possibility that a

sentencing eri•or occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain et-ror occurred, the defendant's recourse is in postconviction

proceedings.
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PIETRYKOWSKI, J.

{¶ 1) Mark Wallace 'appeals a May 3, 2011.judgment of the Wood County Court

of Common Pleas. Under the judgment, appellant stands conv'icted of (1) theft, a

violation of R.C. 2913.02(A.)(1) and a feloiiy of the fourth degree, (2) receiving stolen

property, a violation of R.C. 2913.51(A) and a felony of the fifth degree, and (3)

^-^-^^,



engaging in a pattern of con-upt activity, a violation of R.C. 2923.32(A)(1) and a felony

of the tYiird degree. I`he convictions are a result of guilty pleas entered under a p.lea

agreem.ent.

f^" 21 The court also imposed sentence, sentencing Wallace to serve a one-year

term of imprisonment on the conviction for theft, a one=year term on the convictiori for

receiving stolen property, and a five-year tern-i on tlI.e contJicti.on of engaging in corrupt

activity. The court. ordered that the sentences be served concurrently with each other for

a total aggregate tenn of imprisonment of five years. The trial court also ordered

appellant to pay restitution in the amourit of $9,548.01.

{¶ 31 On appeal, appellant challeiiges the trial court judgment on three grounds_

(1). that the theft and receiving stolen property convicti.ons and sentences are for allierl

offenses of similar import under R.C. 2941..25(A) that are to be merged into a single

conviction and sentence, (2) that.the conviction for theft is barred by double jeop:ardy

because of a prior crirnirial prosecution against him, and (3) that appellant received

ineffective assistance of counsel. Appellant raises these arguments under thxee

assignments of error:

t¶ 4} Assignment of Error No. 1: The Defendant-Appellant's conviction for both

theft and receiving stolen property is contrary to law and should be reversed.

{¶ 5) Assignment of Error No. 2: The Defendant-Appellant's conviction for theft

is a vi.olation of his Constitutional right agai:nst double jeopardy.

2.
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{1(6} Ass.ignmezit of Error No. 3:1'he Defendant-Appellant received ine.ffectgve

assistance of cowisel.

Claimed Allied Offeitises

{¶ 7^ IJnder Assignment of Error.No. 1:, appellant argues that applyiilg the

standard set by the Ohio Supreme Court in State v. Johnson, 128 Ohio St.3d 153, 2010-

Ohio-6314, 942 N.E.2d 1061,. his tlieft and receiving stolen property convictions are for

allied offenses within the zneaning of R.C. 2941.25 and that the two convictions were to

be merged at sentencing. In. Johnsori, the court identif ed. a two-step analysis to

determine allied offenses under R.C. 2941.25(A):

In determining whether offenses are allied offenses of similar import

under R.C. 2941.25(A), the question is whether it is possible to commit one

offense and commit the other with the same conduct, not whether it is

possible to commit one without committing the otller. ***:

if td,e multipte offenses can be committed: by the same corduct; ther.

the court must. determine whether the offenses were comrnitted by the same

conduct, i.e., "a sin.gle act, committed with a single state of mind..°" [State

v.] Brown, 1.19 Ohio St.3d447, 2008-Ohio-4569; 895 N. E.2d 149, at T,, 50

(Lanzinger, J., dis.senting.). .Id.; at ^ 48-49; see State v. Harris,. 6th Dist.

No. L;-10-1171, 2011-Ohio-4863, T 18.

{¶ 81 At the plea.liearing, the state znade a statement of facts that it contends

would be established by the evidence at trial. With respect to the theft count, the state

3
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claimed that the evidence at trial would establish "that on or about March 1 st, 2010, a,a-id

continuing through October 14th, 2010, in Wood Cou:nty, the defendant,lVlark Wallaee,

did with purpose to deprive Hobby Lobby, the owners of property or services, to wit; art

and crafts supplies knowingly obtained or exerted control over said property without the

consent of Hobby Lobby valued at $5,000 or more but less than $100,000."

{¶ 91 With respect to the receiving stolen.property count, the state contended that

the evidence woul.d establish that "on or about April l st, 2010 and continuing through

October 14th, 2010, the defendant in Wood County did knowingly receive,. retain or

d:ispose of property of aiiother, knowing or having reasonable cause to believe said

property was otitained through the commission of a theft offense, valued at less than

$5,000."

g¶ 101 The parties agree that the first step under the Johnson analysis has been

met,; that is, they agree that it is possible to commit both the stolen property offense and

the theft offdnse by the sarne conduct. Appellant asserts that the second step has also

been met, arguing that both offenses were committed by appellant's, theft of m.erchandise

from Hobby Lobby alone, either personally or as an accomplice.

{¶ 111 'The state argues first that the court should de.eline to consider the allied

offenses argument presented by appellant. Appellant failed to raise the issue in the trial

court and the state argues that this court should refuse to consider the issue as plain error

on appeal. On the inerits; the state argues that the two offenses were not. in fact.

committed by the sarne conduct. The state contends that the evidence at trial woizld have

4.
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demonstrated that the receiving stolen property conviction was based upon instances

where appellant received stolen property but had not been involved in the actual theft,

either personally or as an accomplice.

121 We have reviewed the record. In our view, even were we to consider

appellant's argument on allied offenses as plain error, appellant's argument must fail:

"Ihe record lacks evidence upon wliich to determine whether the san-ie conduct resulted in

both convi.ctions. On this record, we are unable to determine wliether the offenses were

in fact committed by the same conduet.

{If 13) Accordingly, we find appellant's Assignrrient of Error No. 1 is not well-

taken.

Claimed Bar by Double Jeopardyr Due to Prior Prosecution for Theft Offense

{¶ 14} Appellant argues under Assignment o.f Error No. 2 that his conviction for

theft violates state and federal constitutional prohibitions against double jeopardy

because he was prosecuted ttivice for the same theft offense. Appellant basis this

argtunent on a prior prosecution in Perrysburg Municipal Court and attaches documents

froni that criminal proceeding to his appellate brief as evidence in support. of his appeal.

The documents, however, were not offered in evidenc:e in the trial court. In fact, the trial

couz-t record does not include any documents or record, from the municipal court case.

{¶ 151 We cannot consider the municipal court records that were attached to

appellant';s brief.in this appeal. "A reviewing court cannot add matter to the record

before it, which was not a part of the trial court's proceedings, and then decide tlie appeal

5.
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on the basis of the new matter." State v. IsJi mail, 54 Ohio St.2d 402, 377 N.E.2d 500

(1978), paragraph one of the syllabus. The nature of the appellate process itself precludes

consideratiozi of such evidence: "Since a reviewing court can only reverse the judgment

of a trial court if it finds error in the proceedings of such court, it follows that a reviewing,

court should be limited to what transpired in the trial court as reflected by the record

zriade of the proceedings." Id. at 405-406..

I¶ 16) As witl.t Assignment ofError No. 1, we conclude that even were we to

consider the double jeopardy claim under Assignment of. Error No. 2 as plain error,

evidence in the record is lacking to support the claim. Accordingly, Assignmetit of Error

No. 2 is not well-taken.

Ineffective Assistance of C'.ougnse.l

f¶ 171 Under Assignment of Error No. 3, appellant argues that he was denied

effective assistance of trial coiansel. Appellant argues that his trial counsel was deficient

on multiple grounds. First, appellant contends that foupsel failed t.o present and preserve

the double jeopardy defense arising from the prior municipal court proceedings

(appellant's argument under .A.ssignment of LrrorNo. 2).

{¶ 181 Appellant's argument in this regard requires consi.deration of contended

facts outside of the record in,this appeal. Appellant argues that he was convicted of

attempted thefft under a no contest plea in Perrysburg Municipal Court in a. prior cr.iminal.

prosectiition. According to appella.n.t, the charge was based upozt. an incident at a: Hobby

Lobby store in Perrysburg that occurred within the dates of the tliefts from Hobby Lobby

6.
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in Wood County that constitute the basis of the theft conviction. in this case. Appellant

argues that trial counsel was deficient in failing to object to the theft conviction on the

basis of double jeopardy due to tlie prior municipal court conviction.

{¶ 19) Appellant also argues that tria.l. c.ounsel was deficient in failirig. to argue: in

the trial court objections to the theft and receiving stolen property coiivictions on the

basis that they are allied offenses of similar iniport as argued under Assignment of Error

No. l.

Ilf 20) Finally, appeliant also argues that trial counsel was defective because he

failed to conduct a thorough investigation of the charges against appellant in this case anc;f

as a result failed to fully advise appellant as to applicable law and legal issues raised

cohsidered under Assignments of Error Nos. 1 and 2 before he pled guilty to the offenses.

Appellant argues that this deficiency made his guilty pleas less knowing and voluntary.

Appellant contends that liad.he known he could not be convicted and sentenced on some

of the charges in this case (as argued under Assignmetits of F.;rror Nos, I and 2), he

"might" have proceeded to trial.

J¶ 21.} To prevail on a claim of ineffective assi:stanc.e of counsel, a defendant must

prove two elements: "First, the defendant. must show that counsel'.s performance was

deficient. This requires showing that counsel made errors so serious that counsel was not

functioning as the `counsel' guaranteed the defendant by the Sixth Amendment. Second,.

the deferidant must show that the deficient perfo.r.znance prejudiced the defense."

Stricklarcd v. Washington, 46:6 U.S. 668, 687, 104 S.Ct. 2072, 80 L.Ed.?d 674 (1984),

^
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Proof of prejudice requires a showing "that there is a r.easkinable probability that; but for

counsel's unprofessional er.rors, the result of the proceeding would have been different,"

.Id at 694; State v..Bradley, 42 Ohio St3d 136, 538 'lv'.E.2d 373 (1989), paragraph three

of the syllabus.

(¶ 22} In the context of convictions based upon guilty pleas, the prejudice element

genera.Ily requires a showing "that there is a reasonable probability tIiat, but the co.unsel's

errors :* [the defendant] *** would not have pleaded guilty and would have insisted

oil. going to trial." Hill v.. Lockhart 474 U.S: 52, 59., 106 S.Ct. 366, 88 f,.Ed,2d 203

(1985); Sta:te v. Xie, 62 Ohio St.3d 521,524, 584 ?`d.F.2d 715 (1992). A different showing

of prejudice applies where the ineffective assistance of counsel claim is based upon a

claimed failure of trial counsel to communicate a plea offer before it lapsed: Missouri v.

Frye, _LT.S._, 132 S..C.t. 1399, 1409-1414, 1.82 L.Ed.2d 379 (2012).

[¶:23} A claim of ineffective assistance of counsel that requires consideration of

evidence outside the r.ecord o__f trial court proceedings cannot he considered on d.irect

appeal. State v. Hartrrman, 93 Ohio St.3d 274, 299, 754, N.I3 .2d 1150 (2001); State v.

Carter, 89 Ohio St.3d 593, 606, 734 N.E.2d .345 (2000).

(^ 24) Our review of appellant's arguments under Assignments of Error Nos.. 1

and 2, demonstrates that proof of those claimed errors requires consideration of evidence

outside the record of the trial court proceedings. Accordingl,y the ineffective assistance

of counsel arguments based upon the failure of counsel to preserzt and pursue. those

8.
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clainis in the trial court are also not the type of ineffective assistance of counsel claims

that can be considered on direct appeal.

{¶ 25} The final ineffective assistance of counsel argument concerns claimed

deficiency of legal.representation in plea negotiations. Where it is claimed that counsel

was ineffective for failing to conduct. a proper investigation of the chaiges against a

defendant and to render appropriate legal advice on whether to accept a plea bargain and

plead guilty to an offense,.the prejudice requirement recognized in Hill v. Lockhart

applies arid requires a showing that but for trial counsel's eirors, the defendant would not

have ,pl.ed guilty; Missouri v. Frye, 132 S.Ct. at 1409-1410; Hill v. Lockhart at 5 9-60,

{l^ 261 He.re appellant has not claimed that he would not have pled guilty had

counsel conducted a proper pretrial investigation of the charges against him and had

given appropriate legal advice on available defenses to the cliarges. Accordingly, under

Iirill v: Lockhart analysis appellant's th'ird claim of ineffective assistance of counsel fails

for lack of prejudice.

{¶ 27} Accordingly as two of appellant's claims of ineffective assistance of

counsel, faii due to the necessity to consider evidence outside. of the record and the third

fails on the merits due to a lack of prejudice, we find appellant's Assignment of Error No.

3 is not well-taken.

Il( 2$1 We conclude that justice has been afforded the party complaining and that

appellant has not been denied a fair trial. We affini.z t1he judgment of the Wood County

9>
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Court of Common Pleas and order appellant to pay the costs of this appeal pursuant to

App.R. 24.

Judgnient affirmed.

A certified copy of this entry sh^all constitute the mandate pursuant to App.R. 27.
See also 6th Dist.Loc.App.R. 4.

-M.ai-x L L. P ie4.r y k ow sl<i, J.

. Arlene5in,ger, P.J.
R;DGF'

Thornasl Osowik. J. XIf3GF
CONCUR.

3UDGF.

This deeision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http :/%Mvw. sconet.. s tate . oh. us/ro:d.fnewp dfi? so Lirce--6 .
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Notice Y,tf Cerfffied C:€aliflict

Appellant Frank Rogers Jr. hereby gives notice of a certified conflict to the Ohi€i

Supreme Court from the Eighth District Court of Appeals, Case Nos. 98292, 98584,

98585, 98586, 98.587, 98588, 98589, 98590 and journalized on September 6, 2013. The

Eighth District lias certified the following question to this Court.

Whether an offender who receives, retains, or disposes of the property of two or
more persons in a single transaction may be convicted and sentenced for more
than one court of receiving stolen property?

The Eighth District has declared that its en banc decision in State v, Rogers, 8^'

Dist. Nos. 98292, 98584; 98585, 98586, 98587, 98588, 98589, 98590, is in conflict with

t.h^ decision of the Ninth District Court of Appeals in State v. Wil:s.on, 21 Ohio App. 3d

171, 486 N.E. 2d 1242 (9t' Dist. 1985).

Under S.Ct. Prac. 8.01, a copy of the Eighth District's order certifying the conflict

and copies of all decisions determined to be in conflict are attached in the accompanying

appendix.

R.espectfully subgritted,

^ ^ _.,,-'^ -^ ,,,^'; ^ ,.•

CULLEN S WEENFY
Assistant Public Defender
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CERTIFICATE OF SERVICE

A copy of the foregoing Certified Conflict was hand-deliver.ed upon Timothy J.

McGinty, Cuyahoga County Prosecutor and or a memb.er of his staff, The Justice Center -

9th Floor, 1200 Ontario Street,. Cleveland, Ohio 4411.3 t11is j3 day of Septeri•rtbez•, 2013.

,^ -

CUI`L`,N SVIEENE -
Assistant Public Defender
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APPEND1X

1. Journal entries appointing appellate counsel to represent Frank Rogers.

2. Order of the Eighth District Court of Appeals certifying a conflict iri SState v.
Rogers, 8a Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589,. 98590,
issued September 6.; 2013.

3. State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589,
98590, 2013-Ohio-3235, 2013 NVL 3878583.

4. State v. TFYzfs.on, 21 Ohio App. 3d 171, 486 N.E2d 1242 (9t' Dist. 1985).
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MOTION NO. 467168

..............Jour^iz; r`_^rYry
-•----°-............. - - ._....^-..-.._._^_-_..,,.,.^-. W..^..-..w. ..,^,.

Appellant's motion to certify conflict is granted. We find that this court's

- ;^

.5 ki}

4-l •F+3

li
;^t •.,,^

.y.^

' •'`'.-.?

^^ ^..
41

en banc decision in State u. Rogers is in confl-ict with the cl.ecision of the Ninth

District Co-Lu^t of Appeals in State U: Wilson, 21 Ohio App.3d 171, 486 ivT.E.2d

1242 (9th Dist.l985). We certify the following issue to the Supreme Court of

Ohio:

Whether an offender who receives, retains, or disposes of the
prop.erty of two or more other persqns in a single transaction may
be convicted and sen^6.nced for pro.re than one c.onnt of receivingf

stole,n property^ , rf ^j9

. `t,'
1 " C,EIUED FOR FILING{+1 ^in.. . . . , .. Lris^r:i:. . . .

SEP X 0 2.013
, ADMINISTRATIVE J17DG:E

PATRICIA ANN BLACKMON, J.,
IVIARY J. BOYLE, J.,

v'L^•^r ^ ^ ^1^. {^ ^ ^ CLtpK

O-F T A.PPEAl.4S.

Fy'----L--,k1E pep,J{
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FRAN:K. D. CELEBREZZE, JR., J.,
EILEEN T. GALLAGHER., J.,
I..ARRY.A. JONES, SR., J.,
TIM McCORMACK, J., and
KENNETH A. ROCCO, J.

Dissenting:

EILEEN A. GALLAGHER, J.,
KATHLEEN ANN KEOUGH, J., and
MARY EILEEN KILBANE, J.
SEAN C. GALLAGHER, J., DISSENTS (WITH SEPARATE OPINION)

SEAN C. GALLAGHER, J., DISSENTING:

I respectfully dissent from the majority decision to cettify a conflict in this

matter. .1 would not grant that request because the cases in question predate

Johnson and are from the 1970s and mid 1980s, long before any of the current

analysis of merger was considered. If the parties want to consider a case for

possible conflict, they should look to State v. Thomas, 10th Dist. Franklir^

No. l0AP-557, 2Q11-Ohio-1191.

In any event, I would reject the analysis in Thonias and maintain the

principle that separate victim.s ati.^ays means the offense.s have a dissimilar

import. A review of Rogers makes the separate victim/sepa.rate convic.tion

principle clear:

Separate. victims alone established a separate animus for each
offense. Even if the defendant cannot distinguish one victiin's goods
from another's does not mean his coriduct did not impact multiple
victims. Each victim has a specific and identifiable right to redress
against the conduct of the defendant. The d.efendant's conduct in
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receiving goods he knows to be stolen inhere.ntly implies that they
may be from multiple owners or locations. "[1Vflultiple sentences for
a single act committed. against multip.le victims is permissible where
the offense is defined in terms of conduct toward `another as such
offenses are of dissimilar impor t; the import beiiig each person
affected."'

State t). Tapscott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v.

Jones, 18 Ohio St.3d 11.6, 118, 480 Iv'.E.2d 408 (1085).

If a prosecutor charges only one count of receiving stolen property where

the "goods" in question come from multiple victim.s, then the prosecutor has

effectively conceded, through the charging process, that the conduct merges.

Where, however, the prosecutor distinguishes victims through separate counts,

each of those victims (if guilt is admitted or established) is impacted by the

offender's conduct, and those offenses are of dissimilar import, the dissiinilar

Ymport being each person affected by the offender's conduct. I reiject the grafting

of"me.ns rea" concepts from the guilt phase. onto sentencing procedures. The fact

that a defendant does not "kn.ow" precisely who owned something, or that there

were. multiple victims in a receiving stolen property scenario, does not .imp.act

the analysis that leads to_ establishing that the crimes have a dissimila.r import.

Further, a close read of the receiving. stolen property statute specifically nfltes

"property of another.Y' Because an offender's conduct impacts separate victims,

his offenses are, in effect, dissimilar and subject to separate punishments.
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SEAN C. CAI.,LAGHER, T::

{f7.} Defendant-appellant Frank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases. I-Ie asserts on appeal that the trial court eired by failing to iiierge

certain.parts of the sentences in two of the cases, tha:t. the courf: failed to compute jail-time

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

f$2} Pursuant to App.R. 26 and Loc.App.R. 26, this eourt deterriiined that a conflict

existed between the original panel's decision in this case, released as Strxte v. Rogers. 8th

Dist. Nos. 99292, 98584, 98585, 98586, 98587, 98588, 98589, and 98590,

2013-Ohio-1027, and previous decisions by this court involving a number of issues .related

to allied off.en.ses of similar import.

{13} These issues iaicl.ude determining the duty of a trial court judge under R.C;

2941.25 where a facial question of allied offenses of similar import exists but the trial

court fails to iiiquire,i: determining the effect of a defendarit's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or forfeiture of the defendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to possib.le allied offenses of similar import at the trial

court level; determining the inipact of a silent or inconclusive record from the trial couart

that fails to detail the offender's actual conduct involving, allied offenses of similar import;

determining the effect of a guilty plea to niult.iple charges on the allied offenses of similar
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import analys:is; and diterxnining the effect of the absence of a stipulation to the allied

offe.nses of similar import question.

{jj4} Accordingly, we sua sponte granted en banc consideration. in this matter and.

convened an en bane conference in accordance with App.R. 26(A.)(2), Loc.App.R. 26(D),

and McFadden v. ( 7leueland State Univ., 120 Ohio St.3d 54, 2008-0hiio-4914, 896 N.E.2d

672.

The Allied Offenses of Similar Tmport Claim inRogeYs

fl^115) Rogers. argues that his convictions in Cuyahoga C.P. No. CR-5538.06 on two

counts of receiving stolen property were allied offenses of similar iinport and should have

been merged at sentencing. Likewise, he asserts his convictions in Cuyahoga C,Y. No.

CR-545992 on two additional counts of receiving stolen property and one count of

possession of criminal tools were also allied. offenses of similar import and should have

merged at sente.ncing.

Double Jeopardy

{¶6} At the outset, we revisit the signifcance of the allied offenses of siniilar

import determination. The Fifth Amendment's Double Jeopardy Clause p.ro^tide^ a

criminal defendannt with tliree protecti.ons: "` [It] protects against a second. prosecution for

the sanle offense after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects agai.nst multiple punishments for the same

offense."' Brox%fi v. Ohio, 432 U.S. 161, 165, 97 S..Ct. 2221, 53 L.Ed..2d 1.87 (1977),
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quotin.g lt-7oy-th Carolina v. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072,.23 L.Ed.2d 656

(1969); O1-tio v: Johnson, 467 U.S. 493, 498, 104 S.Ct. 2.536, 81 L.Ed.2d 425 (1984).

(¶7} In multiple-punishment cases, "[w]ith respect to cumulative sentences

imposed in a single trial; the Double Jeopardy Clause does no more than prevent the

sentencing court from prescribing greater punishment than the legislature intended."

?11issouri v, Hunter, 459 U.S. 359, 366, 103 S:.Ct. 673, 74 L.Ed.2d 535 (1983)..

T'hus, the question of what punishm.ents are constitutionally permi,ssible is
not differen.t.froni the question of what punishments the Legislative BraitEh
intended to be irriposed. Where Congress intended *** to impose multiple
punishments, imposition of such sentences does not violate the Constitution.

Albernaz v. Uiiited,S`tates, 450. U.S. 333, 344, 1.41 S:Ct. 1137, 67 L.Ed.2d 275 ( 1981).

Ohio and Allied Offenses of Sintilar Ianport

{18} Ohio's, criminal statutes generally do not authorize multiple punishments for

the saiiae conduct. In 1974, the Ohio legislature enacted R.C. 2941.25. The legislation

codified the protectio ns of the Double Jeopardy Claus,_,s of the. Ohio and United ^tates

Constitutions, which prohibit multiple punishments for the same offense, See State v.

Undenvood, 1.24 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to cozastitute
two or more allied offenses of sinmilar impoit, the indictment or informati.on
may contain counts for all such offenses, but the defendant may be convicted
of only one..

(B) Whe.r.e the defendant's condu.ct constitutes two or more offenses of

dissimilar import., or where his coiiduct results i.n two or more offenses of the
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same or similar kind committed separately or with a separate animus as to

each, the .indic.tment or information may contaizi counts for all such offenses,

and the defendant niay be convicted of all of tliem.

{¶9} Iiistorically, Ohio c.ourts strtlggled interpreting the language in R.C. 2941.25.

Likewise, determining the type of conduct by tlie offender that constituted either separate

of.fenses or allied offenses of similarr import was equally confusing. Starting in 197:5, the

Supreme Court of Ohio issued a seiies of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections agaiust multiple

punishrri.ents. See generally State v. .Ik-ner, 44 Ohio St.2.d 132,. 339 N.E.2d 633 (1975),

adopting Blockburger v. United States, 284 U.S. 299, 52 S.Ct.. 180., 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v; Blankenship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. Rance., 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v. Fears, 86 Ohio St.3d 32.9, 715 N.E.2d 136 (1999); State v. Adams,

103 Ohio St3d 508, 2004-Ohio-5845, 817 N,E.2d 29; State v. Yarborough, 104 Ohio

St.3d 1, 2004-Ohio4087; 817 N.E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 N.E.2d 657; State v. Cab.r-ales, 118 Ohio St:3d :54, 2008-Ohio-1.625,

88,6 :N.E.2d 181; State v. Bro-wn, 11,9 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 14:9;

State v. Winn, 121 Ohio St.3d 413, 200.9-Ohio-1059, 905 N.E.2d 154; State v. Harris, 122

Ohio St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2009-Ohio-2974, 911 N.E.2d 889:

{gj10} These cases urere followed by a series of decisions that changed the
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landscape of the merger anal3=sis. Underwood, 124 Ohio St.3d 365, 2010=Ohio-1, 922

N.E.2d 923 (a trial court commits plain error when it fails to inerge allied offenses of

similar import); State v. ,Tohnson 128 Ohio St.3d 153, 2010-Ohio-631.4, 942 N,E.2d 1.061

(R.C. 2941.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and State v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

NE.2d 124.5 (an. appellate court should apply a de novo standard of review in reviewing a

trial. court's R.C. 2941.25 mer.ger determinatioii).

The (Inderwood, Johnson, and Williams Decisions

ME) Prior to Underwood, many trial courts simply irriposed co.ncurrent sentences

where the merger analysis was too confusing or unwo.rkable. Underwood made it clear that

allied offenses of sinli.lar import must be merged at sentencing or the sentence is deexiied

contrary to law: Undenuood also made clear that even a defendant's plea to multiple

counts does not affect the court's duty to merge allied counts at sentencing. The duty is

maiidatory, not discretionary. Underwood at ^, 26. Significantly, Underwood

deter7nined that R.C. 2953.08(D) does iiot bar appellate review of a sentence involvizig

merger even though it was jointly recommen.ded by the parties and imposed by the court:

Id. at ^; 33,

{^12) .Toh.nson: then reestablished the focus of the merger analysis on the plain

language in the statute. "In determining whether offenses merge, we consider

the defendant's conduct." .Iohnson at ^ 44. "If the multiple offenses can be committed

by the same conduct, then the coiurt must determine whether the offenses were conunitted
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by the saine cond.uct, i.e.,. `a siTigl.e act, corruiiitted witli a single state of mind."' Id. at Ti,

49, quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at 50

(Lanzinger, J., .dissenting). If both questions are answered affirnxatively, then the

offenses are allied offe:nses of sim.ilar import and will be merged. ,lohnson at ^ 50.

{j(131 In Johnson, then Justice O'Connor, l in a separate concurring. opinion,

defined the term "allied offenses of similair ini.port":

In practice, allied offenses of similar irr ►port are simply multiple
offenses that arise out of the same crizninal conduct and are sinlilar but not
identical in the significance of t.he crirninal wrongs committed and the
resulting hann. R.C. .2941.25 permits a defen.dant to be charged with, and
tried for, multiple offenses based on the same conduct but permits only one
conviction based on conduct that results in. similar crimiiial wrozigs that have
similar coilsequences.

IcI at ^ 64 (OConnor, J., concurring.).

M,I4) Ju.stic.e O'Connor further defined the distia-1ction between t:he p1u•ases "allied

offenses" and "allied offenses of si.m.ilar import." "[O]ffenses are `allied' when their

elements align to such a degree that commission of one offense would probably result in

the commission of the other offense. Offenses are of `siniilar import' when the

underlying condtrct involves similar criminal wrongs a.nd similar resulting harm:" ld. at ^

66-67..

IM1S) NVhile many focus on the pltirality decision in Johnson that abandoned the.

Rance test, we note that Justice O'Coauior maintained in her concurring opinion in

Johnson that Rance was overruled onl.y "inasmuch as it requires a comparison of the

' Justice Maureen O'Connor became C;ief Justice on January 1, 20111;
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elements of the offenses solely in the abstract." (Emphasis added.) Johnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N:E.2d 1061, at ^, 68. See also Rance, 85 Ohio St.3d

632, 71.0 N.E..2d 699.

{9j16} The Johnson test did not completely eliminate consideration of the legal

elements; it siirnply iriade the offender's conduct the ]:ynchpin of that analysis. Thus, the

court uses the elements. of the offenses as guideposts to measure the defendant's conduct

as it relates to the offenses in dete.rmining whether multiple o.ffenses could have been

conunitted by the same conduct. State v. Hic.ks., 8th Dist. No. 95169, 2011-Ohio-2780, ^j

9.. This is important 6m situations, as here, where the legal elements of the offenses

present a facial question of merger. This initial comparison often establishes or

elimiiiates the need for subsequent allied offei-ises of siniilar iniport ai3alysis.

1517} The Supreme Court revisited the Johnson test and again describe-d its

workings in tJ'illiains, 134 Ohio St.3d 482, 2012-O1uo-5699, 98.3 N.E.2d 1245. The

court again referenced considering the elements of the crimes in citing back to

Blanxefzship, 38 Ohio St.3d at 117, 526 N.E.2d 816:

This court established a two=part test for analyzing allied-offense
issues in State v. Blankensliip, 38 Ohio St.3d 116, 117, 526 N.E..2d 816
(1988)..

"In the first step, the elements of the two cr.imes are compared. If
the elements of the offenses correspond to such a degree that the c.ommission
of one crime will result in the cornmission of the other, the crimes are allied
offenses of. similar import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed to determine
whether the defendant can be convicted of both offenses. If the ^ourt finds
either that the crimes were committe.d separately or that there was a separate
animu.s for each. crime, the defendant may be convicted of both offenses."
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(Eniphasis .szc.)

Willr.'wns at 1;117, quoting Blankenship at 117..

}41,T18) Sigiufics.tztly; the decision 'in Willi.an7s stressed how important the facts i-n the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
convictioiis. ***"[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" O'Day v.. Webb, 29 Ohio
St.2d 215, 219, 280 N.E:2d 896 (1972).

As in cases involving review of motions to suppress,. "th.e appellate
court must * * * independently determirie, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." :State v. BuYrisia'e, 100 Ohio St.3d 152, 2003-Ohio-5372, 797
N.E.2d71.Ti 8.

Willian2s at 25-26. Further, "[a]n appellate court should apply a de novo standard of
review in reviewing a trial court's R,C. 2941.25 merger determination." Id, at ^ 28..

The Roger-s Case

[^,j19} '11e record before us reveals that no discussion took place in the trial court

about merger of the counts in either of the underlying cases. While we can resolve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in the

documents that coznprise the record in. CR-545992 contauis sufficient factual infoi7nation

that would permit an allied offenses of similar import analysi.s.

Receiving Stolen Property Convictions in CR-553806

{J20} In CR-553806, the two counts of receiving stolen property in the indicti`ncnt

revealed propei-ty taken frorn two distinct victims from two
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separate houses apparently taken during burglaries that occurred the same day. Rogers

argued on appeal that these acts were identical, so they should have been merged at

sentencing.

{qf21} Even without facts to aiialyze. Rogers's conduct, we can determin.e fron-I the

face of these convictions that these offenses ivere not subject to merger. A review of the

elements of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed]; or disposed ofproperty of araother, knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense."

(Emphasis added.) R.C. 2913_51.

^. T22] Separate victims alone established a separate animus for each offense;

Even. if the defendant cannot distinguish one victim's goods from another's does iiot mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inherently implies that they may be from multiple

owners or locations: "jNI]ultiple seiltences for a single act committed against inultiple

victims is permissible where the offense is defined in terms of coriduct toward 'another as

such offenses are of dissimilar import; the import being each person affected:''° State v.

Tcipscott, 7th Dist, No. 11 MA 26, 201.2-Ohio-421.3, quoting State v. Jones, 18 Ohio S:t.3d

116, 118; 480 N.E.2d 408 (1985). See also State v: Franklin, 97 Ohio St.3d 1,

2002-Ohio-5304, 776 N.E.2d 26, ^j 48; State v. Phi.llips, 8th Dist No. 98487,

201 5-Ohio-1443, 8-10.
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{¶1131 For this reason, we affinn the trial court's imposition of separate sentences in

CR-553806.

Receivin:g Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

{Iff24} Central to our analysis of the convictions in. CR-545992 and the primary

focus of this en banc review is the effect of a trial court's failure to inquire or address an

allied-offense question where it is clear from a facial review o.f the charges that the

offenses may be allied, even when facts necessary to determine the conduct of the offe.nder

are missing.

{125) In this case, Rogers was convicted of two separate counts of receiving stolen

propert.y. One offense involved a "stolen picleup truck" The second offense involved

"tires and riins.." The possession of criminal tools offense involved "a tire jack and/or

tow chain and./or lug nut. wrenches." Although the receiving stolen property offenses

invo;ved the same victx^^ and the possessiorz of criminal tools offense occurred on tlie

same date as the receiving stolen property offenses, we are unable to determine if these

offeiises were allied offenses of similar import. It is unclear if the "tires and rims" are.

from the same "stolen pickup truck" or from another vehicle. Likewise, it is unclear how

tlie tools involved. were related to either of the receiving stolen property offenses. There

are .simply no facts in the record to aid in our mandated de novo review of the issue.

{¶26} At the outset of our analysis, we note that not every case. involving multiple

convictions with a silent record will require an allied-offense deterinination by the trial

court. Even where specific facts of the case are unknown, an appellate court can assess
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jvhether a claim requires a return to the trial cOurt. For exainple, cases that assert a claim

that the allied-offense issue was not addressed in a silent record may nevertheless fail

where the in.dictnient shows the offenses. were cozninrtted on separate dates or involved

separate victinis or involve statutes that would require completely separate. conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct, such as kidnapping and rape, or aggravated robbery and kidnapping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the I'rial J u:dge

{Iff27} Underwood placed the duty squarely on the trial court judge to address the

merger question. Uriderwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.l?.2d 923,

Likewise, the me.rger statute iMposes the same duty. R.C. 2941.25. Ultiinately, it is the

trial judge who iniposes the sentence in a case. While the judge cannot be an advocate

for either position, the trial court must address the potential allied-offense issue when the

clzarges facially present a question of merger. A defendant's conviction on niultiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of similar im.port.at sentencing.

[T,US} When a faci.al review of the charges and the elements of the crimes present a

viable question of merger, the court must apply the Johnson test.

{T29} 'Under the first prong, the court determines "whether it is possible to cotnmit

one offense and commit the other witli the same conduct, not whether it is possible to
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comm:it one without committing the other." Johnson, 12.8 Ohio St.3d 1.53,

2010-Ohio-6314,. 942 N.E.2d 1061, at ^, 48, citing Blankenship, 38 Ohio St,3d at 119, 526

N.E.2d 816 (Wlliteside, J., concurri.rig). ("It is not necessary that both crinies are always

committed by the sarne conduct but, rather, it is sufficient if both offenses can be

committed by the saine conduct. It is a ma.tter of possibility, rather than certainty, that the

same conduct will constitute commission of both offenses.")

M4} If the court's answer in the first prong is yes, then the second prong require.s

the trial court to determine if, in fact, the offenses were actually coiniriitted by the same

condiict, i.e., "`a single act, committed with a single state of mind. "' ,Iohnson. at TI.; 49,

quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N:F.2c1 149, at T.. 50 (Lanxinger,

J., dissenting). If the answer to both questions in both prongs. is yes, then the offenses are

allied offenses of similar inzport and they must be nlerged. .Iohnson atT50,

(1131) "Conversely, if the court determines that the commission of one offense will

never result in the commission of the other, or if the offenses are committed separately, or

if the defendant ha.s separate animus for each offense, then,. accordirig to R.C. 2941.25(B),

the offenses will not merge." 1'd. at q 51.

(^32) Where the charges present a facial question of merger, the court nlust

perforn-i the analysis. As stated in State v.. Baker, 8th Dist. No. 97139, 2012=Ohio-1833,

Ti 19.:

In short, there is no inagic cleansing that occurs through the process
of case resolution that satisfies th.e constitutional prohibition against
imposing indivi:dual sentences for counts that constitute allied offenses.
Merger must be addressed and resolved, or it remains outstanding. As
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noted in ZTnderwood [124 Ohio St.3d 365, 2012-Ohio-I, 922 N.E.2d 923, at
7i 20], "[a] trial court does not have the discretion to exez'cise its .jurisdictioii
in a manner that ignores mandatory statutory provisions." Id. Thus, the
consti.tutional and Ohio stat.utory prohibition against nlultiple punishments
for the sam_e conduct must always be addressed in the absence of a
stipulation to a separate aniinus or separate acts. -
{133} We therefore hold that a trial court. commits error where multiple charges

facially present a question of merger under R.C. 2941.25 and the trial court fails to

conduct an allied offense,s of sinlilar import analysis. We will discuss the effect of this

error in more detail below.

{%34} The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that pouit

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

{T,35} Rogers's trial counsel failed to raise the nlerger question iri the trial court

below. However, because double jeopardy is iniplicated, there is a presumption against

waiver of constitutional rights.. Underwood, 124 Ohi.o St.3d 365, 2010-Ohio-1, 922

N.E.2d 923, at 1 32, c.iting State v. Adams, 43 Ohio S't3d 67, 69, 538 N.E..2d 1025 (1989).

"'Waivers of constitutional .rights. not only must be voluntary, but must be knowing,

%uitelligent acts done with sufficient awareness. of tlie relevaiit circumstances and likely

consequences."' .,4dar.ris at 69, quoting Brady- v. United States, 397 U.S. 742, 748, 90

S.Ct: 1463, 25 L:Ed.2d 747 (1970). "A waiver of important constitutional rights cann.ot
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be presumed from a. silent record * x*." State v. Stone; 43 Ohio St.2d 163, 167,- 33 i

N.E.2d 411 (1:975)..

{9f36} Furthermore, even if the failure to assert double jeopardy at the trial. court

level constittited a forfeitiire of that right, the jeopardy claim may be reviewed for plain

error.. See Urzited States v. Ehle, 640 F.3d 689, 694 (6th Ci.r..2011), Despite the

disserit's analysis of the facts in both Un.denvood and Johnson, those admitted errors were

not deemed "waived" or "forfeited" or reduced to an irieffective assistance of counsel

claim on appeal>.

{¶37} Defense counsel's failure to raise the merger issue does not relieve the trial

court of its duty to determine the merger question when a facial question of merger

presents itself. Ultimately it is the trial court that must apply the statutory reqtiireinenta in

R.C. 2941.25 and address the possible merger questions.2

{$',38} While defense counsel. should raise potential merger questions, it is important

to note that a defendant and his counsel have no role in the charging process, and the

defendant has zio burden to prove offenses merge in the guilt phase. Merger is not aaa

affirmative defense under R.C. 2301.05(D)(I)(a) and (b).. Merger occurs just prior to the

entry of conviction and is a function of sentencing that is the exclusive doinain of the trial

judge.

2 Even if defens:e counsel's: fadure to raise a merger issue aniouzits to an ineffective assistance
of counsei claim, as referenced by the dissent, this does not. relieve the trial judge of his or l;er
statutorily mandated duty to address. nzerger.
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{T39^ LJnder Crim.R, 52(B), plain errors affecting substantial rights may be noticed

by an appellate couil eveii though they were not brought to the attention of the trial t;ourt.

Thus, Underwood makes clear that a defendant inay appeal his sentence eveii though it

was jointly recommended by the parties and imposed by the court, Urr.derwood; 124 Ohio

St.3d 365, 2010-Ohio-1, 922 N.L.2d 923. As will be discussed later; when the issue of

merger is facially apparent, the fail.ure of the trial court to address the nnerger issue

amounts to plain error. Therefore, a defendant's failure to raise a11 allied offenses of

.similar import issue in the trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

[T401 In Undey wooa.', the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941.2.5 may be appealeci even if the defendant entered separate pleas

to multiple -otfenses and received a jointly recommended sentence. Id. at T 26. In this

case, there was no discussion about Rogers's specific conduet at the time of the plea:

Likewise, there was no stipulation or understanding of how the receiving stolen property

counts or the possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar import at sentencing.

Underwood at26.

{T41} tiN'liile facts establishing the conduct of the offender offered at the time of a

plea may be used to establish tliat offenses are not allied, a guilty plea a.]one that does not

incllide a stipulation or a f riding that offenses are not allied offenses of similar iinport
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the pr.'otections from possible double jeopardy under R.C.

294I .2.5.

The Role of Prosecutors

(¶42) The statute places no burden of proof on prosecutors to establish that

offenses do not merge. Again, the determination of merger is in the hands of the trial

judge based on the charges and the facts before the court.

flff43} We are well awu-e that there are offenders wlio deserve separate convietions

and punishm:ents for certain conduct. Rather than ignoring the question,. prosecutors

should relish the opportunity to make the case for why certain offenders deser.ve

convictions or punishments based on, their conduct.

fT44 jProsecutors are free to charge in any manner they see fit. 'Z'hey can charge

as many counts as they conceivably feel covQr the gamut of a def:endant's conduct. With

that; there are zilaiiy opportunities to address the allied-offense issue along the path of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate in the respcinse to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if orie is not required under

Crim.R. l i.; tliey cail file a sentencing menlorandum outlining the merger issues; they can.

also appear at sentencing and point out why offenses a.re not allied;. they can also enter into

a stipulation on what offenses are committed with separate conduct or a distinct aniinus.
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Thus, at any point in the process,. prosecutors can put facts on the record that wo-uld

support a determination that certain offenses are not allied.

45} This does not have to involve long: or coniplicated hearings or witnesses.

Historically, merger of offenses has always been viewed as a part of the sentericing

process. Thus, "the sezitencing process is l.ess exacting thari, the process of establishing

guilf." State v. Bowser, 186 Ohio App.3d 162, 2010-Ohio:-951, 926 N.E.2d 714, ^ 14 (2d

Dist:), citingNichols v. ZlnitedStcates, 51 i U.S. 738, 747, 114 S.Ct. 1921, 128 L.Ed.2d 745

(1994). Therefore, this process can easily be satisfied by a brief roc.itation of facts or

circumstances by the prosecutor to aid the trial court in its determination, N.ot.hing ziaore

sliould be require:d.3

3 In on.e of the more insightful decisions on this issue released more than 30 yeafs ago, forzn.e,,
Judge Alvin Krenzler noted:

'When the.re is a.probability that the allied offense issue may arise in a case, the.
prosecutor and defense counsel would be well advised to sq.uarely confront the issue in.
any plea bargaining that takes place. By resolving: this question at the plea bargaining
stage and incorporating the resolution of the allied offense issue ir.x the plea bargain to
be placed on the record, the prosecutor and defeinse coiunsel will act to avoid later
problems in the validity of the plea bargain, in the entering of the p>ea, in the
acceptance of the plea, in the judgnzent of conviction; and any appeal of the case.

Staxe r!: Kent, 68 Ohio App.2d 151, 155., 428 N.fi.2d E53 (8th Dist.1940), fn.l.
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The. Application of Plain Error

M46} If the facts necessary to deterrrmine wheth.er offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plain error

exists Nvh.en the issue is raised on appeal.. See State v. Barrett, 8th D.ist.. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185, (S. Gallagher, 7., dissenting.)

1^147} Pursuant to the temis of Crim.R. 52.(1.3), plain errors or defects that affect

substantial rights may be grouiids for reversal even thougli they were not brought to the

attention of the trial court. "Notice of plaiil error under Crim.R. 52(B) is to betaken with

the utmost caution, under exceptional circumstances and onlv to. prevent a manifest

miscarriage of justice." State v. Long, 53 Ohio St.2d 91, 372 NI.E..2d 804 (1978);

paragraph three of the syllabus.

{¶48} Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must. be plain," which means tiiat it `'must be an `obvious' defect in the trial
proceedings," and (3) "the error must have affected `substantial rigllts,"'
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gros,s., 97 Ohio St.3d 121, 2002-Ohio-5524, 776 N.E:2d 1061, T 45, quoting Stcrte

v: Barnes, 94 Ohio St.3d 21, 273 759 N.E.2d 1240 (2002).

{$49} We find that in failing to address a merger issue, there is a deviation from a

legal rule. Thus, as here, w:hei.a a trial court fails to determine whether offenses are alliec3,

offenses of similar import, the first prong of the plain error test is satisf'ie.d. The

legislative reqtiirenzent: under R.C. 2941.25 to deterrriine allied offenses is also mandat.ed
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by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

Iv..E.2d 923. "R.C. 2941.2.5 codifies the protections of the Double Jeopardy Clause of the

Fifth Amendznent to the United States Constitution and Section 10, Article I of the Ohio

Constitution; which prohibits multiple punishments for tlie same o:ffense." Id. at '^ 23..

"[Wjhen a sentence fails to include a mandatory prov.ision, it may be appealed because

such a sentence is 'contraiy to law' and is also riot 'authorized by law."' Id at T21.

{Iff-1501 The second prong requires that the error must be "plaiii" or "obvious."

'Where it is clear from a facial. review of the corivictions that the allied offenses of sin2ila:r

iinport. analysis should have been conducted but was not, the error is plain and obvious.

Here the trial court sho^uld. have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving stolen property and possession of crimi.nal tools offenses

was necessary. VVhen the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional. right, a violation of that duty constitutes

error..

{T:511 Lastly, the third prong of plain error requires that the error must have.

affected the "substantial rights" of the accused. Clearly, the prospect of being subjecte.d

to multiple punishments for offenses that may be allied affects a. defendant's substantial

rights,. In our view, the unresolved nature of double jeopardy so undermines the.integr. ity

of the proceedings that it constitutes plain error and satisfies this prong.

{1^52} `I'o find otllerwise wtild undeimin.e the Undenvoc,d decision and. the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the li mited
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rr;nzed.y of an ineffective assistance of counsel claim on appeal. That claim, like the

allied offenses of similar import claim, would contain no inor.e facts in support of it than

the initial allie.d offenses of similar import claim. In the end, a postconviction relief

petition would be all that remained as a reniedy after the case is over. The unresolved

nature of the double jeopardy issue affeets the outcome of the case and prejudices the

offender.

Distinguishing Forms of Plain Error

{I53) tiVe are cognizant that other panels of this court have declined to find plain

error wllen the record does not contain facts from which an allied-offense error might be

deten-nined. They take issue with the approach that .finds plain error when it is uncertain

if the outcome of the case would have been otherwise. This view is outlined in State v.

Snuffer, 8th Dist. Nos. 964.80, 96481, 964.82, and 96483, 2011=Ohio-6430, Ti 9; State v.

Lirzdsey, 8th Dist. No. 96601, 2012-Ohio-804, 1; 13; State v. Barrett, 8th Dist,. No: 97.614,

2012-Ohio-3948, 974 N.E.2d 1.85; and in the original paiiel decision in this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and

98590, 2013-01-iio-1027.

t1(-54) These cases accept the principle tliat it is plain error not to merge allied

offeiLses, but rationalize that since there are z1o facts to find plain error, plain error does not

exist. This is a self fulfilling prophecy that defeats the constitutional protection outl.ined

in Uizdenvood. Tri our view, it is the absence of fac•t.s; or at least an inquiry into. those

facts, that mal:es the questron ripe for review and creates plain error.
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{^55) The duty to merge implies a duty to inquire and determine whether multiple

charges are allied offenses of siinilar irnport. Without the duty to inquire and d.etemiine,

the duty to inerge would be empty. An essential step in: the merger process is applying

the requirements of R.C. 2941.25, and hence the .Iohizson test, to the multiple charges. In

our view, the failure to take this step where a facial review of the charges reveals it is

necessary establishes prejudice and affects the outcome of the case. This is the

fu.ndamental distinction between our view and. that of the dissent.

{4156} In State v: Corrao., 8th Dist. No. 95167, 2011-Ohio-25I.7; ^ 10, this court

extended. Underwood and held that "tl-ie trial court's failure to make the necessary inquiry

[irito the allied-offense issue post-Johnsnn] constitutes plain error necessitating a renland,"

There is historical support for this proposition. In State v. Kent, 68 Ohio App.2.d 151,

428 N.E.2d 453 (8`th D'z.st.] 980), this court held that the trial court has "an affirmative duty

to make inquirv as to whetl-ier the allied offense statute would be applicable" prior to

sentericing the. defendant. Id. at 156.; see also State v. Latson, 1.33 Ohio App.3d 475, 728

N.E.2d 465 (8th Dist.1999). Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206, 211, 553 N.E.2d. 640 (1990); which ovei-ruled the de.fendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea and

sentencing hearings. Of course, Comen, itself has since been contradicted by Underwooa,

124 Ohio St3.d 365, 20I0-Ohio-1; 922 N.E.2d 923, at ^ 29. See 13aker, 8th Mst.

No. 97139, 2012-Ohio-1833.
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{¶57} Most traditional plain error deals with: issues iiivolving the guilt pliase.. See

State v. Davis; 127 Ohio St.3d 268; 2010-Ohio-5706, 939N.E.2d 147.. Ilnlike pla'in error

c.lain7s in the guilt phase, pracedural plain error in. sentencing does not affect the

deteimination of guilt or izulocerzce. The effect of finding plain error in. the senteneing

phase is minimal on the overall. case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v, Biondo, llth Dist. No.

2012-P-0043, 2013-Cphio-876. We also note that as trial courts become more aware of

their duty to inquire and address merger questions., this problem wi.ll largely disappear.

Even when trial courts fail to address the issue, there are often facts in the. record that

allow for resolution of the issue by de novo review on appeal. Thus, very few of these

cases will result in a return to the trial court.

{$58} If a trial court failed to advise a deferidant under C.rim.R. 11 of the right to

subpoena witnesses, we would automatically find plain error. We would not conteinplate

or hedge our finding on whether the record is silent on the question of whether the

defendant would have actually subpoenaed witnesses. It is enough that the adviseinent

was not made to demonstrate the plain error,

{fi59} 'I'he failu.re to address the allied-offense issue, in our view; is no different.

The plain error goes to the #ailure to address the required allied-offense analysis, not the

plarn, error that exists when a record clearly demonstrates the offenses should liave

merged.

Other Issues
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{¶6U} Rogers also raised issues regarding jail-tirne credit and postrelease control.

{1(61} Rogers argued that the court erred by failing to compute his jail-time credit as

mandated. by R.C. 2967.191 and that trial counsel was ineffective for failing to request an

accurate calEulation of the jail-tinie credit. This assignment of error is moot because the

court granted Rogers's pro se motion for jail-tinie credit on April 16, 2012.

{¶62} Lastly;. Rogers complains that the court erred by failing to advise him. of the

consequences of violatirig'postreleas.e coritrol. This assignment is overruled because the

court did apprise Rogers. during sentencin.g of the consequences of violating postrelease

control. See tr. 69-70,

Conclusion

{163} We therefore hold the following:

(a) Wher.e a facial question of allied offenses of similar inlport presents itself, a

trial coiu-t judge has a duty to inquire and. deten-nine under. R.C. 2941.25 whether those

offenses should merge. A trial court commits plain error in failing to inquire and

detemii.ne whether such. offenses are allied offenses of similar import.

(b) A defendant's failure to raise ati allied offenses of similar import issue in the

trial court is not a bar to appellate review of the issue.

(c) 'RVliil.e facts establishing the conduct of the offender offered at the tu.ne of a

plea niay be used to establish that offenses are not allie, a guilty plea alone that does not

include a stipulation or a finding. that offenses are not allied offenses of sinlilar import
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does ziot conclusively resolve the merger question. T.hus, a guilty plea does not constitute

a valid waiver of the protections fronl possible double jeopardy under R.C. 2941.25.

{164} We ovenule the prior decisions of this court to the extent they are in coni7.ict

with this decision. See, e.g., Snier, 8th Dist. Nos. 96480, 96481, 96482., and 96483,

2011-Ohio-6430; Lina'sey, 8th Dist. No. 96601.; 2012.-Ohio-804; Barrett, 8th Dist. ^To.

97614, 2012-Ohio-3948. In this case, we sustain the first assigninent of error to the

extent a remand is necessarv to establish the under.lying facts of Rogers's conduct in.

CR-545992 and for the trial court to determrnine whether the subject crimes should merge

for sentencing purposes.

{%65} By separate entry, we certify a conflict between this decision and the Sixth

District's decision inState v. GV(Wiace., 6th Dist. No. WD-11-031, 2012-Ohio-2675':4

{^66} Judgment a.ffumed in part, reversed in part, and cause remanded.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for th,is appeal..

It is ordered that a special mandate issue out. of this court. directing the common

pleas court.to carry this judgment into execution.

A certified copy of this entry shal.l constitute the mandate pursuant to Rule 27 of th.e

Rules of Appellate Procedure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Coiirt of Ohio, a party must file a notice of certified conflict in the.
Supreme Court within 30 days of this court's order certifying the conflict.
5.. Ct...Pra.c.R. 4.1.
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SEAN C. GALLAGHER, Jt1DC:E.

PATRICIA ANN BLACKIVION, J.,
MARY J. BOYLE, J,,
FRANK D. CELEBREZZE, JR., J.,
EILEF_,N A. GALLAGHER, J.,
EILEEN T. GALLAGHER, J.,
MARY EILEEN KILBANE, J,,
KATHLEEN ANN KEOUGH, J.,
LARRY A. JONES, SR., J.,
"TI1VI McCORMACK, J., and
KENNF;TH A. ROCCO, J., CONCUR

KENNETH A. ROCCO, J., CONCURS WITH SEPARATE OPINION in which Patricia
Ann Blackmon, 1V.Cazy J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Lairy A. Jones, Sr., Kathleen r1.nn Keough, Mary Eileen Kilbane, and Tim
McCormack, JJ., CONCUR

LARRY A. JONES, SR., J., CONCIJRS WITH SEhARA'[T OPINION in which Patricia
Ann Bl.acl:mon., Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Kathleen Aiua Keough, TMary Eileen Kilbane, Tim McCormack, and Keiuleth
A. Rocco, J:i'., CONCUR

MELODY J. S7'EW.ART, A.J., DISSENTS WITH SEPARATE OPINION

KENTiETH A. ROCCO, J., CONCURRING WITH MAJORITY OPINION:

{9167} While I concur with the reasoning of the majority opinion, I write separately

to express my concern that the dissenting opinion may b.ecome the law in this sta.te.

Should that. occur, the trial judge will be relegated to a passive role at a time when hx.s or

her role rightfully is pararnotult. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition wil.l afford reli.ef to a defendant who is unaware when he or

110



she enters into a. plea agreement of the nuances exxsting. between the legal concepts of

"forfeiture" and "waiver"; arguably,, that issue "could have been raised^" in a direct appeal.

f¶68} In addition,l wish to point out that because an analysis tivith a solution to the

dilenzrna presented in this case was proposed in State v, Kent, 68 Ohio App.2d 151, 428

N.E.2d 453 (8th Dist.1980), that case deserves inore than what the niajority opinion

affords it.

{$69} Crim.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearizig: Obviously, the right conferred under the Double

Jeopardy Clausc qualifies as one.

^¶70} Thus, although the rtd.e does not specifically require it, prior to making a

fiinding of guilt, the trial coizrt should make an inquiry con:cerning the facts uilderlying the

defendant's change of pl.ea. T'his court may not "have the authority to irnpose" such an

action on the trial court, a.s. the dissenting opinion notes, but the rule certainly encompasses

it and provides the trial court with the jurisdiction to do so.

{9j7ll} As stated in. Kent, 6.8 Ohio App.2d 151, 428 N.E.2d 453, after the defendant

enters his change of plea to all of the offenses, aild the trial -court has otherwise complied

with its duties under Crim.R. 1.1(C),. a detea7it.ination can then be made vvith respect to any

potential allied-offense issue. 'The Kent court noted:

This can occur in one of se.veral situations.

First, if either the prosecutor, the defense counsel, or a defendant.
advises the court that the defendant is pleading guilty to multiple offenses
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and that in entering the plea consideration was given to the alliea of.ferise
statute, the court can tlleil. accept the guilty plea and enter a judgment of
conviction for all of the offenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement siniilar to that given above is not made,
but a defcndant affinriatively raises the issue of allied offenses and in.dicates
that he is entering a ple.a of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will proceed to accept tlie guilty plea to all of the offenses.
The court will then conduct a voir dire hearing. to determine wh.ether they are
allied offenses of similar import with a single animus which would require a
judgnrent of conviction for only ofae offense. Tt; after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a single animus, a judgment of conviction for
oi11y one offense riiay be entered. If the court, after conducting a hearing on
the record, determines that there were multiple offenses of dissimilar import
or offenses cominitted separately or with a separate animus as to each, the
court will then enter a judgnlent of conviction for each of the offenses. R.C.
2941.25(A) and (B).

*** If nothing is said by either the prosecutor or the defendant in regard to allied
offenses and the court has accepted the guilty plea to all of the offenses, the court has an
affirmative duty to. make inquiry as to whether the allied offense statute would be
applica.ble. Iin.der these circumstances, the court wo.uld explain that in Ohio thet•e. is an
allied offense statui:e [that protects the constitutional right against double jeoparclv], and
thus, depending uporathe evidence, a judgment of conviction may only be entered for one
of'ense; and a hearing would be held to determine if there are such allied offenses.

We recognize that Crim.R. ,I J does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea:. Nevertheless, the allied offe.nse statute is
maridatory in that when there are allied of.fenses of sirnilar import, there can only be one
judgment of conviction.

Therefore, two significarit alternatives present themselves. First, the trial court
could accept the guilty plea to the multiple o.f.fenses of similar import , niake: n.o. further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
def.endant who has pled guilty to multiple offenses of similar import may raise the issue
that there were allied offenses of similar import with a single animus and that the judgment
of cozlvictiozz for the multiple offenses should not have been entered. He would argue
that he did not make a knowing, intelligent and volurttazy plea because he was not advised
of the allied .offense statute.
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On the other hand, a trial court could conduct ar2 allied offense he.aring on the
recora.' for rxcultfple offenses of similar irnport. After that, the trial jud.ge would determine
whether sentence could he imposed fQr only one offense, or if the offenses were allied
offenses, impose separate sentences as to each on:e shown to have an anirnus separate
_f'royn the others. This pr•ocess would have an additional advaritag.e, it would provi.de the
record nece.ssary f'or an appellate court to review the deternaination below.

We believe the better practice would be for ihe court to conduct.the allied offense
hearing when a defendant .has pled guilty to .nZultiple offenses of similar import. In this
way, the defendarzt's rights are pr~ote.cted and the defendant is lhen precluded from
successfullv raising the allied offense issue on appeal. Thus, in the interests .of judicial
econorny and protection of the rights of the defendant, it is the better practice to have the
trial cozirt conduct the allied offense hearing after accepting a guilty plea to +?ffenses
wh.ich. rnay be construed to he allied offenses of similar import.

Further, in the event that the trial court erred in its determination of allied offenses,
the entire guilty plea is not vacated. It is. only the judgnlent of conviction relating to the
allied offenses.

(Emphasis ac3.ded:)

{$72} The f.oregoing procedure makes eminent sense. In advising the defendant during the

colloquy at the plea hearing of this additional constitutional right, putting the prosecutor to his proof..,

requiring defense counsel to advocate for his client, and making a final determination of whet.he.r there

exists a factual basis prior to making a finding of g.uiLt; the trial court is not acting as an advocate for

anything but the law itself. This is the judge's sole responsibility, after all.

{¶73} Despite the implicit directive Crim.R. 11(C) contains, the merger issue has

been declaxed in some instances as orie that can "only occur at sentencing." See State v,

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 9648.3, 2011-Ohio-6430, ^ 10.

Therefore, the trial court may, in addition,. require the parties to subnlit sentencu7g

niemoranda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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satne time could be advi.sed to be prepared to elect, should the trial court rmak.e the

determination that merger must occur. Thi.s would serve several beneficial purposes.

{Iff74} It would lend further support for the trial cotirt's determinatrons with respect

to guilt, merger, and, incidentally, proportionality. It would provide more material for

puzposes of appellate review. It would also adclress the concerns set forth by the.

dissenting opinion. See also State. v. BaY3wt, 8th Dist. No. 97614, 2012-Ohio-3948; ^i

24-25 (which set forth the belief that the trial judge should not be placed in the position of

"advocating" for the defendant but acknowledged tliat, at the plea hearing, "the court has

an affirmative duty to advise a defendant of the consequences of waiving constitutional

rights").

{TI75} Finally, it would also have the advantage of cutting short the process

eurr.ently in use, i.e.; several appeals, as the issue comes from the trial court to this court, is

reviewed with or without an adequate record, and is remanded for the trial court to niake

another deci.sion for this court to review again. Add:ing. the necessity for the filing of a

petition for postconviction relief as a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking in this area, and it is this court's duty to

provide some guidance to the trial courts. The procedure oiitlirzed: in Kent, 68 Ohio

App,2d 151, 428 N..F,.2d 453, serves both ends.

{¶16} The vexing problem this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace the procedure proposed in Kent, or
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amend Crim.R. l. l(C) to require: the trial judge, prior to accepting the cllange of plea, to

make an incluiry into the underlying facts.

LARRY A. JONES, SR., J., CONCURRING WITIJ MAJORITY OPINION;

{^j77} I concur in judgment with, the reasoning of both the majority opinion and

Judge Rocco's concurring opiiiion, but write separately to provide simple and

straightforward instructions for the trial court.

{¶78} As highlighted by the majority, it is a fundamental principle that an offender

can be punished only once for a crime; otlierwise; the offender's constitutional right to be

protected from double jeopardy has been violated.

(^[79} When an offender is convicted of more than one offense, R,C. 2.941.25

obligates the trial court to detennine whether the offenses are allied. This obligation is

the san,e whether the conviction is the result of a plea of guilty, a plea of n.o contest, or a

verdict after a trial.

{IfSQ} Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree,. i:e. stipiilate, that the offenses are not allied offenses of

similar import, the trial court must make the inquiry and this inquiry must take place on the

record before the offender is sentenced (but this inquiry may take place at the sentencing

hearing).

{J81-} The trial court is obligated to. do an allied-offenses analysis, on the record

each tiine there is a conviction of more than one offense. 'VVhile, in some cases, it may

seem. tedious, in the long run it. will save the state's azid court's resourees by streamlining
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multiple appeals and, most iinportantly, ensure the constitutional rights of the defendarrt.

against doable;jeopauciy.

MELODY J. STEWART, AJ., DISSENTING:

{582} I believe that the majority's decision misinterprets the holding in State v.

Underwood, 124 Ohio St:3d 365, 2010-Ohio-1, 922 N.E.2d 923, that "allied offenses of

siinilar import must be nierged at sentencing or the sentence is contrary to law:" I agree

that it is plain error for the court to sentence an offender to serve multiple terms of

imprisonment for allied offenses of siniilar import - when an allied offenses error is

obvious on. the record, -ve inust find the error rises to the level of plain error. The

question presented en bane i:s what to do when a defendant pleads guilty to an indictri-ient,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why rtultiple ofienses should merge for

sentencing.

{Jf83} Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right. to argue all but plain error on appeal. An.d since a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, thc claimed error inust fail if the record cont.ains no facts proving

that a merger error occurred.

{¶84} The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error oceurred.
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Rather than rely on the established application of the plain error rule, the majority

circumvents the rule by holding that plain en•or oceurs. siiriply because the c.ourt failed to

conduct a`faci.al" inquiry of the offenses at sentencing to determine whethe.r multiple

offenses are allied. Underwood does not explicitly place a duty on the court to make this

inquiry nar can that duty be inferred. VVhat is more, in creating this new duty for the court

(and the prosecuting attorn.ey), the majority relieves defense counsel of any duty to prc7tect a

client's rights - it essentially finds that any issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte,

{TS51 This holding is a misapplication of the pl.a.in error rule, a misreading of

Supreme Court precedent, and a clear departure from our traditional adversary proeess. I

respectfully dissent.

I

{i[8.(^i} The plairi error doctrine set .forth M. Crim.R. 52(B) states that ``(p]lain errors or

defects affecting substantial rights may be noticed. although they were not brought to the

attention of the court." This rule is identical to Fed,R.Crim.P. 52(b) and Ohio courts have

resorted to feci.eral. precedent when construing tlie state vetsion of the rule. See, e.g., State

v. Warnsley, 117 Ohio S.t.3d 388, 2008-Ohio-I195, 884NT.E.2d 45,18.

[^87{ To prevail on a showing of plain error, a defendant must prove three things:.

(1) an error, (2) that is pl.ain, a:nd (3) that affects substantial rights.. ,See Jones v. United

States, 527 TIS. 373, 389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio
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St.3d '121, 2002-Ohio-5524, 776 N.E.2d 1061,. f^.,45. A reviewing court m=ill take notie.e of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

{¶88} As the majority concedes; "[t]here are simply no facts in the record to aid: in

our mandated de novo review" of the merger issue. Ante at T. 25. Without facts shovcTing

why offenses should merge, tliis court cannot say that any sentencing error occurred, much

less that an erro>: occurred that was so "obvious" that it rose to the level of "plaiiz" error. It

is the appellant's respon. sibility uzider App.R. 16(A)(7) to make an argurnent with citations

to the parts of the record on which the appeilant relies.

{¶89} Rogers pleaded guilty to a bare bones indictment. By doing. so, he admitted

the facts alleged in the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d. 745 (1979), paragraph one of the syllabu.s. He did riot argue at sent.eneing

that the offenses he pleaded guilty to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Llnder

any plausible application of the plain error rule, Roger.^ has failed to show.an error; the

existence of which we must recognize in: order to preverit a miscarriage of justice. On this

basis alone, we should reject Rogers's argument that the court committed plain erro,r by

failing to merge for sentencing allied olfens.es of similar import. See State v. Snuffer, 8th

Dist: Nos. 96480, 964.81, 96482, and 96483, N.11-Ohio-6430; State v. Lindsey, 8th .Dist..

No. 96601., 2012-Ohio-804; .State v. Barrett, 8th I)ist. No. 97614, 2012-Ohio-3948; State

v. Rogers, 8tYi Dist. Nos. 97093 and 97094, 2012-Ohio-2496.
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II

M40} The majority circumvents a conventional plain error analysis by taking the

Underrvooii holding out of context and relieving the defendani of the onus of objecting

and otherwise preserving any claiined error. It does so on the following premises: (1)

allied offenses issues invoke the sentencing component of the Double Jeopardy Clause of

the Fifth Amendment to the lJnited. States Constitution and constitutional errors cannot be

waived unless the waiver is knowing or .intelligent; (2) the "impo.s.ition of multiple

sentences for allied offenses of sim.ilarimport is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to sentenciuig whether the offenses were committe.d by the

same conduct, From these premises the majority concludes tliat the trial judge not only

has a duty to merge allied offenses of similar iiii.port, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This coziclusion is not valid.

A

.i

{591} Although the majority correctly con.cludes that Rogers's failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

T. 35., it reaches that conclusion for the wrong reasons because it confuses the concepts of

"waiver" and "forfeiture." By failing to raise the issue of inerger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nua.nted or not.
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{¶92} A "waiver" is the intentioiial relinquishment or abandonment of a. right, while

a"torfeiture'° is the failure to preserve an objection: State v. Payne., 114 Oh'io St3d 502,

2007-Ohic)-4642, 873 zN.E.2d 306; 'c,i23. The Nvaiver of a right is rtot subject to plain error

review under Crim.R. 52(B), but a forfeiture of an objection. is subject to plain error

review under Crim.R. 52(B). Id. Rogers did not intentionally relincluish his double

jeopardy rights when he failed to object at sentencing that he was separately senteiice.d on

allied offenses of sirnilar import - he merely forfeited the right to complain of anythi,rag

but plain error on appeal by not timely raising it. In fact, Undenvood addressed this ve:ry

point, rejecting the argument that a guilty plea to a jointly recommealded sentence

eonstituted a waiver of the right to raise an allied offense issue on appeal. Undet vvo:od,

supra, at ^; 32.

2

2J93) There really is no doubt that a defendant who pleads guilty and does not raise

the issue of allied offenses at the tinie of sentencing forfeits all but plain error ori appeal_

In State v. Conierr., 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990), the Supreme Court

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in the idea of issue forfe;iture in the context of allied

offenses is that a party who fails to object waives all but plain error. See State v. Fou.st,

105 Ohio St.3d 137, 2004-Ohio-7006, 823N1,E.2d 836, $ 139 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct; but bv failiiig to ra.ise the issue in the trial court, he did

forfeit the right to object to this aspect of his sentence.

{9194} Comen should end any. discussion concerning the application of the plain

error rule in this case, yet the majority gives shoit shrift to that case with the statement that

it is "contradicted" by Un.denvood. Ante at r 56. This comment is not correct becaus.e

Undenvood is eiltirely consistent with Comen - the Supreme Court recognized that

Underwood's guilty plea did not waive error; it simply forfeited all but plain error for

piirposes of appeal. With the state 'having conceded that Underwood's offenses were

allied and should have merged for sentencing, Underwood at q,11 8, the Supreme Court found

that the court's failure to merge those sentences rose to the level of plain error.

{IT95} Given the concession nf plain error in .Undenvood, the Supre.me Court had no

reason to cite Comen for the legal proposition that a failure to raise an allied offenses.

objection at sentencing forfeits all but plain error. With plain error established, Comen's

forfeiture of the right to argue allied offenses was inunaterial.

{196} In fact, the iule that a. defendant who fails to raise the issue of allied offenses

at sentencing forfeits the riglit to argue that issue on appeal is so well established that it is

ax:ioniatic. For example, in State v. Antenori, 8th Dist. No. 90580, 2008-p.hio-5987, we

held, consistent with the principles announced in Comen, that by voluntarily eiltering

guilty plea.s to two separate offenses, a°`defendaDt waive[s] any argum.ent: that the same

constituted allied offenses of sirnilar.imp.ort." Td at ^: 6.
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{197} A.ttd in State v. Wuff, 8th Dist. No. 94087, 2011-Ohio-700, we distinguished

Antenori from Underwood by noting that Underwood involved a jointly recommended

sentence as oppo.sed to the guilty plea entered into in Antenori: Id. at ^ 25. Wulff thus

concluded that a defendant who voluntarily enters guilty pleas and allows hiinself to be

sentenced at the court's discretion forfeited any argument that his offenses constituted

allied offenses of similar import. 1d. at ^,I 26.

{¶98} Any argumeilt the r,uajority makes that Underwood somehow undercut the

principles announced in Comen should have been dispensed with in State v. Clenzentson.

8th Dist. No. 94230:, 2011-Ohio-1798, where the author of tlle present en bane decision not

only agreed with the Antenori-Wr^lff analysis, but explained his agreement by citing with

approval the passa.ge froin.Antenori expl.alning why Underwood was distinguishable. Id.

at ^ 11. Cletnentson tlltis denied an application to reopen an appeal. on grounds that

appellate counsel was ineffective for failing to raise an assignment of error relating to 1.he

court.'s failure to merge allied offenses of similar import for sentencing because that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id,

at

F3

{J99} The majority cites Underwood for the propositio,n that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed

if the record on, appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise might result in the defendant actually being ordered
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to serve separate sentences for allied o.ffenses, and that would violate Under+wood. T'his

conclusion disregards Comen and zniscomprehends: Underwood's holding. It is important

to understand that in both Underwood and State v. Johnson, 128 Ohio St.3d. 153,

2010-Oliio-6314, 942 N.P.2d 1061, the Supreine Court's holdirigs were pred.icat.ed on

facts or concessions showing that the trial judge had erred by failing to merge o.ffenses that

actually were allied: Underwood was the result of a no contest plea and recoinmended

sentence in which the state conceded that Underwood°s offenses were allied offenses of

sitriilar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied. In both cases, the Suprezne Court was able

to find a merger error that was obvious on the record.

{T100I 'I'he specific holding. in Underwood that "offeilses of similar import must be

merged at sentencing or the sentence is contrary to law" is explained by the state's

argttment in that case.. Midway through his trial, Underwood and the state reached a plea

agreement iui which Underwood would plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood, supra, at Ti 4. Underwood did not raise

the arguinent to the trial court that any offenses were allied and should have merged, btit

he did do so on direct appeal. Id. at T1, 6. The state concede.d that Underwood's sentences

should have merged,, but argued that he waived the right to appeal the merger issue by

jointly agreeing to a sentence. Id. at T, 8. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses. are
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to be merged at senten:ci.iig and found that the trial court's failure to merge Underwood's

senterices was plain error. Id, at r 26.

{T101 }With the. Supreme Court's .finding that the offenses in Underwood and

Johnson were allied, its directive that a.llied offenses must be merged for sentencing is

entirety defensible - it was plainly established that the offenses in each case were allied

offenses of similar inlpor.t, so it would violate double jeopardy to force the defendarits in

those cases to serve multiple pun'ishxnents for a single act. The obvious error in each case

tivas, iildeed, plain error,

fg(I02} In this c.ase7 the majority admittedly has no idea whether Rogers's offenses

were allied because Rogers pleaded guilty and failed to niake a record to deinoristrate his

claimed error.. Nothing in Unelerwoocl suggests that it applies to the mere possibility that

an allied offenses error occurred. Applying Corn^en, we should hold that Rogers's failure

to preserve error at the time of sentencing forfeited all but plain error and that the limited

record on appeal mial(es it impossible for us to find such an error.

C

M103) The nia.jority's fmal prernise ....... that the court has the responsibility to

determine prior to sentencing Nvhether there are any allied offenses issues ------- irrsposes a

vague standard that the majority actually disregards and creates a new form of structural

error.

1
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{¶1.04} In the majority's view, the trial judge has the obligation to address a

potential. allied offenses issue if the convictions present a"faciali' question of merger.

Ante at T,,32. It is unclear what is meaiit by the use of that word. As. a legal tertn of art,

"facial" means obvious or apparent "on its face." But appl.ication of this standard actually

contradicts the nlajority's conclusion.

{¶105} The two i;ounts of receiving st:oleii property involved (1) a "stolen pickup

truck" and(2) "tires and rims." The single count of possessi.on of craminal tools involved

"a tire jack and/or tow chain and/or lug nut wrenches." As the majority concedes;.

['Aqe are unable to determine if these offenses were allied offenses. of similar
import. It is unclear i.f the °`tires and rim.s" are from the same "stolen
pickup truck" or from another vehicle. Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid. in our mandated de novo
review of the issue.

Ante at I; 25,

^^^ nF►3 Tf thiS court is ':Tlable to dP+eT, i^.
";°

}e
:'^̂l'er^'°' +b'o

V1̂ ^^ ^i je ^̂,j offenses1 11 6 141 LldV ..LV1.lseJ are Q.lj

of similar inip.ort because there are no facts to suggest that they are, it has necessarily

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue. 'The arialysis is at an end. By its own reasoning;

the rrnajority's analysis iaecessarily affirms Rogers's sentences.

{¶107} Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain error riile and presumes that all offenses are potentially

allied and the trial judge must, prior to sentencing; inquire izlto the possibility that
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sentences might be subject to merger, regardless of what facts are before the trial judge

in essence eleva.ting plain erz.or to a forznof structural error.

t,fl0$1 It is only in the rarest of cases that an error is held to* be structural, thus_

requiring an automatic reversal. Washington v, Recuenco, 548 U.S. 212, 218, 126 S.Ct,

2546, 165 l,;Ed..2d 466 (2006). The United States Supreme Court has. been veiy clear in

caiitioning against the "unwarranted extension" of the plain error rule because it "vvould

skew the Rule's `careful balancing of our need to encourage all trial participants to seek a

fair and accurate trial. the f r st time around against our insistence that obvious injustice be

promptly redressed.'"' United Sta.tes v. Yzzung; 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1.^1985), quoting Uriited States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 158.4; 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a

"structural eilor exception" to the plain error rule, and that a structural error analysis is

inappropriate in a plain error situation. Johnson 1?. United States, 520 L' J.S. 461, 466,117

S.Ct. 1544, 137 L.Ed.2d 718 (1997).

lgf109} Although the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the irtteiit is clear. The majority explains its decision to place a

duty on the cotu-t to inquire into the possibility that offenses might merge for senten.cing by

analogizi.ng allied offenses issues to guilty pleas and clai.ming that we would

"automatically" find. plain error if the court failed to advise a defenciant of the right to

subpoena witnesses u.nder Crim.R. 1.1(C), regardless of wh`ether the defendant claimed any

prejudice. Ante at T 58. The difference between plain error and structEa.ral. error is the
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den3onstratioii of prejudice: plain eY^or exists only when the defe;ndant shows that erx•or

affected substantial rights (i.e., prejudice); structural ezxor presutnes prejudice. See State

v. PiSh.e.r, 99 Ohio St.3d 127, 2003-Ohio-276:1, 789 N.E.2d 222, 11 % By now stating that

it would reverse a case even without a showing of prejudice, this court. implicitly concedes

that it is employing a structural error analysis. It does so with no regard to the Supreme

Court's. a.dmonition that a structural error analysis is inappropriate in a plain error

situation. Jo.hrzson; supra. At Ieast one other appellate district court has. rejectecl a

similar per se error claim in a post-Uizd.erwood allied offenses appeal from a guilty plea.

See State v. Wessling, 1 st Dist. No. C,110.193; 2011. -Ohio-5882, Tj 6.

{$110} In any event, if tlie. majority insists that it is employing a plain error

azaalysis, the Crim.R... 1.1(C) guilty plea analogy itt uses actually disproves its point. 'r'he

only way an appellate court would know if a. trial judge failed to make the required

Crim.R. 11(C.) advisements would be if the error was shown on the transcrirt of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we have

invoked established precedent to presurrie the regularity of the proceedings below and

affirnl. See, e.g., State v. Smith, 8th Dist. No. 94053, 2010-.Ohio=3512, T 11-12; Stcrte v.

Simmons, 8th Dist.. No. 94982, 2010-Ohio-6188, ^ 19. So the nzajori ty not only fails. to

make a convincing case for departing from established plain error precedent to create a

new form of structural error, it caiinot satisfy the plain error test that^ it says it eniploys.
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2

{qJ11I.d Although the znajority insists that the trial judge has no duty to be an

advocate for either the defendant or the state, ante at ; 27, there is no doubt tlla,t its

decision. effectivelv reqtrires the court to be more of an advocate for the defendant than

defense counsel. It says that defense counsel "should" raise potential itierger issues, ante

at T 38, but that the court "must" raise the issue. Ante at ^1 32. The majority even finds

that issues of ineffective assistance of courisel are essentially superseded by the trial

judge's "mandated duty to address merger." Ante at fi?. 2.

{¶i i2} It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defeildant who had failed to object to ail error. See, e.g.,

State v, Abclul Bari, 8th I)ist. No. 90370, 2008-.Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. l1%eivport News

Shipbuilding & Dry Dock Co., 937 ..F.2d 934, 939 (4th Cir.I991) ("Neither Batson nor its

progeny suggests that it is the duiy of the cou.rt to act su.a sponte to prev.ent discrirriinator-v

exclusion of jurors. Rather, even in criminal cases, the. objection is deemed waived if not

tizxiely raised.").

{il:i1.31 In crim:irial cases that terminate by plea agreement, the court usually has no

involvement aliart from. taking th.e plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should have the obligation to raise the issue of allied offenses: when

defense counsel has not done so. Obviously, it is defense counsel's obligation to protect a
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defendant's rights. Coinpetent defense counsel who negotiates a guilty plea will be aware.

of the facts underlying those offenses to which a defendant pleads guilty. At all events; it

is defense counsel's obligation to advocate for the defendant. This court's <iecision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

fiI.14) It is disappointing that this court fi.nds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it would be difficult on direct appeal to niake a viable

irieffective assistance of counsel claim stetruning from an alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g., State v. Coleinan, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 (1999). But there are other avenues for raising error,

Under R.C. 2953.21., a defendant can s.eek postconvictioin relief for the

alleged errors of defense counsel that occur outside the record ori appeal. Indeed, the

postconviction relief statute is specifically designed for such. issues of ineffe.ctive

assista.rice of counsel because the petitioner is required to provide facts beyond the record

on.direct appeal. State v. Cooperrider, 4 Ohio St.3d 226, 228-229, 448 N.E.2d 452

(1983).

fT,.1I6) 'I'he majoritv acl:noivledges the availability of. postconviction relief as a

means of reinedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently finds that the "limited" nature of postconviction makes it a less
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than sat.isfactory remedy.. Ante at j 52. It is uxtclear what it means: when it says that

postconviction relief offers a"7imited" remedy. The postconviction statute, R.C.

2953.21(A), applies to constitutional claims of any kind, including ineffective asszsW:nce

of counsel claims based on al.leged violations of the Sixth Axnendinent to the I7nited States

Constitution. Iri fact, it is the only vehicle for raising ineffecti.ve assistance of counsel

claims that relv on evidence outside the record on appeal.. See Colernan; at 134. ("Any

allegations of ineffectiveness base.d on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C. 2953.21.'"). The federal courts.

usually restrict claims of ineffective assistaitce, on whatever theory, to postconviction

proceodi.ngs because the record can be more fully developed. See Massaro v. United

States, 53.8 U.S. 500, 504-505, 123 S:Ct. 1690, 155 L.Ed.2d 714 (2003); United States v

Spence, 450 F.3d 691, 694 (7th Cir.2006).

f$11 7} Presumably, the maj ority has no difficulty applying the postconviction relief

statute to otlier form.s of constitutional error apart. from ineffective assistance of counsel

claims. That being so, tllere is no reason why the postconvictionremedies for those kinds

of errors are any less limi.ted than the postoonviction remedies provided for ineffeCtive

assistance of counsel errors, particularly when the Supreme Court has speci.fic:ally

endorsed the postconviction relief statute for use in cases where the record is insuff cient

to prove a claim of error on direct appeal.

III
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M(1.1:8) In the end, there is no compelling reason for this court's departure froin

well-established rules g.overning plain error. If the court can conclude as a matter of fact

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases. like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

M119} The majority opinion criticizes application of the plain error. rule as a

"self 4ulf lling. prophecy that defeats the constitutional protection outlined in Underwood."

Ante at Tj. 54. But all plain error analysis; regardless of the type of constitutional issue,

leads to the same "self-fulfilling prophecy" - if the error is not demonstrated on the

record, it is not by definition "plain."

{qj120} 1 agree in principle with the concurring opinion that a trial judge can choose

to be niore proactive in sentencing and raise potential merger issues in accordance with

State v.. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.198(-3). This could even

enta.il the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all. issues of allied offenses as part of the plea agreeement.. To be sure, this

proactive approach would indeed be the better practice. But that kind of involvement is

not required by law and we have no autliority to impose it on trial judges.

fj(I211 This court's decisioii to reverse this case requires a remand for a.hearing,

like that suggested in Kent. And it does so without guidance for the trial courts.
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{T122; A concern with applying I{ent .is that it fails to define the scope of the "voir

dire hearing" tlia.t. a. trial judge is supposed to conduct to determine whether offenses are

allied and should merge for sentencing. Given the lack of facts typically set forth in the

indictment, the voir dire hearirig would necessarily requii-e additional fact finding. But

the manner in which the coui-t is to decide these facts is unclear and many questions c>f

procedure are left unartswered.

1923) To illustrate how these questions migllt arise, su,ppose a case where the.

defendant pleads guilty to an indictment charging a rape and kidnapping that occurs on the

same day to the same victim. The court accepts the plea, the defendant maltes no request

that the sentences merge, so the offerises are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been. raised, the sentence

is reversed, On r.emand; the defendant argues that the two offenses are allied and must

merge because they were conlmitted with a state of .d to commit only one act. The

state disagrees and tlieorizes that the defendant's acts were com:mitted separately and

should not merge for sentencing. With no agreemeiit of the parties, the courC decides to

hold a voir dire hearing to resolve the issue. Vhat is the scope of this hearing?

(T11.24{ As a court, we have previously allowed allied offenses issues arising from

trials to be determined solely on the arguments of counsel, That procedure is defensible

because a trial produces facts from which the court can determine whether iridividual

crimes were allied offenses of similar import. But with remands of guilty plea cases like
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this one, there are no facts showing whether offenses are allied. Some forni of factual

iiiquiry will be required.. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

I hat being the case,. it a.ppears that the court would have to at least conduct a mini or

abbreviated trial. This sort of trial or hearing would be required because the allied

offenses issue is one in. which the court inust determine whethei: the multip.le offenses were

conunitted with a state of nrind to commit only one act. I can imagine no other way to

determine this other than to hear evidence of the underlying crinies. The irony of having

to hold such a trial or evideintiary hearing from a plea agreement is obvious.

^TI- 1251 There are other questions left unanswered by a reznand. The Supreme

Court has held that the defendant "bears the burden of establ.ishin.g his entitlement to th.e

protection, provided by R.C. 2941.25, against rnultiple punishinents for a single act."

State v. Mu.ghni., 33 Ohio St.3d 65, 67, 514 N.E.Zd 870 (.1987). What is the court's

standard for finding that offeiises are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence; or a preponderance of the evidence?

Does the defendant have the r'ight to compel witnesses? Can the defendant testify at a

voir dire hearing without waiving the Fifth Amendinent right against self-incrimination.?

If new evidence surfa:ces at the voir dire heari.ng, does the state have the right to rescin.d

the plea agreement and file additional charges? If requested, does the court have to make

findin.gs of. fact? .1
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{¶126} 7'fiere is always the possibilit., that the parties on renland could stipulate

facts beyond those stated in the indictment; but. it is unclear why deferise counsel would do

so. The defendant who has pleaded guilty aiid been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, defense (ounsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a

qu.estionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court find that merger is warranted,

{lff127} One of the reasozis given by one of the concurring opinions in this case is to

express concern that this "dissenting opinion may become the law of this state." Ante at ^

67. NVith all due respect to the author, this opinion expresses what is alread.y the lzv of

the state (or the state of the law) -- --- at least with regard to plain error jurisprudence. And

the unanswered questions about the scope of the proposed voir dire hearing to be

conducted. on reniand should cause this court to pause before abandoiiing our

well-established plain error doctrine and creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be; but are not plainly, at

issue.

(T1,128} Of course, no appellate court can or shoulc^ try to predict all th.e possible

consequences of a ruling. But having adopted. a ne,^A, rule, this court does a disservice to

the trial court by failing to consider the practical consequences of this ruling.
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{¶129} 'What this case demonstrates is that the defense - not the court and .not the

prosecuting attorney -- has the ultiina.te duty to raise any potential allied offenses at the

time of sentenciiZg, If the issue is not raised before sentencing; the defendant forfeits all

but plain error on appeal. Plain error cannot be established ori the mere possibility that a

sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error oe•curred, the defendant's recourse is in postconviction

proceedings.

135



State x. Ttif(fson, 21 OPito Apt?,3d 171 (1 985).
..._, ......:.:.......,M,^,: -.,.,......,.,..::...M._.^_.....,... ._..._......::....r_.::.,,,-.-..,..:....:.:
48& N.E.2d 12a2, 21 O.B:R, 9 B2

2110hk.App 3d '72

C CiUi:LrJfAppe,3-b of -0 ll:o,

NintiZ Di5l-^, Snm.m itCvunty:

TYie SZ''lx;?.'E oi;t l: k), A ppc:?xE>.1

GI J; S^v f1 ; !^ppe.Zian t.

I+Ici.117136.. ; Fpb.33,158:5,

Defendant was convicted in the Court of Corrurton Pleas.

Siunmit County. on three count:s ofrreteiying stoleii property,

and he appealeti. The Gowt of Appeals, George, J,, held

that: (1) defendairt could not be sesztenced on three cotuats

of receix=ing sto3in propeit}F %dien oiil.y evid.ence. wmnecting

him to propeity was fact that he disposed of three items in

one transaction, but (2) defendant's unexplained possession

of stolen property could give rise to permissive inference titat

defendant was guilty of theft offense.

Sentence rer•ersed; rentaEnded for resetxtencing.

West H- ea.d»ot:es (4)

[11 Criati.traE L:Aw

0- Merger of Offenses

Whed d.efendant. is charged on mWtiple couiits

of receiving stoien property, cotui shall merge

counts to a.single count when sbousn that

defendant received, r.etained or disposed all

items at one ttlne in single tt;ansaGtYo1] oT

occairence: R.C. § 2413.57.

14 Cases t1 7at citelhis 3teat1rlote

E2] seartenctsrg :aud 1"tamaslnbuent

Q- Larceny. Eni.tsezzleinent, and Receiving

Stolen Propety

Counts of . receiving stolen property were

required to be merged into oiie for ptirposes

of sentencing. even tliough state inL•odiiced

evidence to denioristrate tha1. items were ovuned

by ttiree difl'er.ent indii-%riduals and st.olen in two

separate burglaries, whei•e only evidence offered

by state which concaected defendant to property

was fact: t.ha.t he. etisposed of tlte itezns in one
transaction. R. C. § 291151.

14 Coseh that cite ihis laeadtwte

[3] Larceny

^ Preswia.ptiens. Ari.sing froY;n Possession .irz
f.ien.eat

Defendaart's unexpiaiited possessioix of stoienn

property ma}r *i^^e rise to perizsissive inference.

1ha.t defendaut is guilty of a theft offense,lft,C. ys

2913.51.

21 Cabe:; that eice this.headnote

[4] ]Eteceb*3iiig Stolen Goods

Knowlecige of Tlteft. atid Intent

Et'idenee was su^fficient to support co"Viction

of receiving stolen. propetty, sirice jury could

properly uifer defendant liad k-nouiledge that

propeity was stolen, in light of defendants

unexpla.iz=ed: possessioan of. prqperl3', .especially
ui ieri property.iutsluded two iiitgs wlucli carri.ed

two sets of initiais: none of whicli were

defendant's. R.C. § 2913.51.

18 Cases that cite this lieadiiote

**1L2.43 .Svllabus ,bjr t!►e Courl.

-171 1. When a defeadant is char.ged on multiple counts

of receiving stolen property under R,C: :91+.51, the trial

court shall inerge the counts into a single count when it is

shown thatthe de'fendant.received,.retainect or dispo$ed.afali

the items of propeity at one time iiu a singie transaction or

OCC1ui1'$IICe.

2. A defendHnPs.unexplained possess'sori of stolen property

znay give rise to the pennissit^^e inference that the defendant

'is gtulty of a theft offense.

Attoa-ne<<s a.nd Law Fii-nxs

Lynn Slaby, Pi-c3s. Atty;, fos appeItee.

Ida.L: MacDonald, Ai:ioti, for alxpellant:

. . ._.-. ......... _.
^ sy ..

,,,_....t •..:.,; _, .^ 1. . .,, . ,
'tet.:^+::si'.•fY.FS^R^^ t'.% 4 i.t :^ ^^ f,.. e.3^^.r rr':_.,?^t`.:., .: C; i'r .^ . . t.tf ` i .-- . uut f.cSt ,^,",:.J'.

?V .. s.w i:tf' .
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E)faiiuion

GEORGE., Judee.

The defeiidat7t appellant:.l'aul.Wiisota. appeals lzis conviction

on -three cowits of receiving stolen property. Tliis court
atl'uxns in part and reue-ses zn patt,

Wilson tn^as arr.ested.o.a.l»ebFttaty 17, o eoiuxe¢tinFr xirith

a series of biirglaries in the tliuvetsity of Aia-on area, He

was isidicted on nineteen coutits of asp•aVated burglary. and

t5.4enty cotuits of receiving stolen property.

On May 4, 1994, Wilson filed a motion to suppress the

evidence seized at his apartnient. A hearingmas held. on May

15.1984. and.on.e of tl.ie .state's wituesses was unable to at.tend:

The frial court deferted its z7al.ing on 6s.u3otio,o and tulect that

the state could pi=eed to trial on those coint}S -a hich did not

perti+iu: to the evideice seized at Wilson:s .aparkment.

A trial by jtuy coinnienced May 17, 1984, concerning tluee

coiints of receiving stolen property, in violation of R.C.

29.13..51, plus the. specify.cation tuader R.C. 2194I.:143; and

tliree cowits of aggravated. btutlary, 'm violation of R.C.

2911.,11.{A)(:i), plus. the specification imder R.C. 1941.142.

Nilsou.was €otmd guilty oiityon the tln ee coutits of receiving

*172 stolen pYoperty, pltis tlie.specifieations.

^`1:244 A^si^raeex^t rsk'p:s"a I

11J .[2) "Tlte trial court eired ui r.lenying defendaut's inotion
to consolidate the tluee counts of stalen property uzto otte
couiit sinee the evidence sliowed that< (A) defen.dant eiigaged
an one act of disposition; (B) that there was no eviden.ce as to
vvhen, howor iti wltat matuter defeiidant acqiyred possession
of the stolen prapeity"

'Wi;lsola. argues that tIi.e tlvree .couiats of reeeivin;c stolen

property should have been merged into a-single .couttt. This

issue was considered by t13is court in .Surte i^ 1.ta.rs.tin (Feb.

16, 19$4), Stunna:it App, Nro. 11M; unreported In tliat case,

this cotutruled that a defendant.'s con.viction on. two separate

coiunts of ireeeiving stolen p,ropeity under R.C. 2913.51

should have been. tnerged, stating at 3-4:

`: * * * If [the defendant] received, retained or disposed of
all the items of property at one tinae :ii^ a sitigle tran.saction
or occucTance [,sic ]t both coorzis are allied offetLses of siniiiar

ixnliox and shouldhave been nierged for sent.encinQ purposes,

In this case, the record reveals that on February 16, 1984,

Wilson sold various itenis ofjevv-eliy to Dale Forster of C.E.

Forster SiSons Jewelers. Tt was subsequently deterz:iained
that tl7e j:ewelry• 1 ►a.d.: beeti reported. .stolei in two separate
bttcglaries. The state put on eridence to demons.trate that

these iterns belonged to three different indii>iduals.. I3omrever;

tlte state failed to prove that Vdilson participa.ted in these

burglaries. The only evidence offered by the state which

cotmected Wilson to the stolen property was the fact that he
disposed of these stalen. items in one trattsaction, As sucli.

Wilson. cannot be com-icted. and sentenced for three separate

c.riiines of receiving stolen property. See, generally, Slate i>.
,5`arsder•s (1978). 59 OhiD kpp.?. .̂d. 1.87, 392 N.E.2d 1297 [13

U.O 3ii 2Q9;J.

Accordingly, the tria^l courl. erred in not mergi118 the
three counts of receiving stolen property for ptuposes of
sentencistg;. Thus. this assignuzexit of error is well-taken.

A:rsign:inent of Error 2

(3j 141 "T1ie tr.ial coiu-t erred 'ui not directing a. v-ei•d'ict of
acquittal w(ien the evidencs x.vas insufficient as a ma.tter of

law to support a: f̂ inding ofguilt.y beyond a reasonable doubt

as to the receiving stolenpropert}r charges.'

Wilson argues that the evidence failed to p vve that he is
gttilty of' receiving stolen property because the state failed

to demonstrate lhow li.e o.btained that property. Hovrever, the

state protred that . Wilson was in possession of the stolen

property: In 71.ate v. Crilser• (1984), 15 Ohio App.3d 01,

472 N,E.2d 747, t3his court at 99 stated tha:t a defecida.n.t's

unexp.lained possessio»: of stolen property may give .rise to

tlie perinissive inference that the defcndant. is guilty of a

theft. offense. Likew'tse in this eas.e the. jury could properlv

infer that Wilson liad knowledge that the propetty was stolen.

Especially where two r.ings caariecl two sets of ittitials, none

of vwliicli were Vk'ilson's.

Accordiurgly. this assigtment of error is ot:etruled. The

itidrizrient of the trial court in settteticing Wilson is teArersed:

The catise is rernanded for resentenc%ng.

.Taiclkrrierrt ciccvr-di»e^a

1.5 riltii:'F:;u^.r: f:i.y .::. .i=.. ,. ^ ' ... . . . . . kv. i1.._ : ,.,^^i2^ . . . iiy'•, l^ .;t . :C%f„7.
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SEAN C. GALLAGITER, J.:

{¶1} Defendant-appellant Frank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases. 1le asserts on appeal that the trial court erred by failing to merge

certain parts of the sentences in two of the cases, that the court failed to compute jail-time

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

1,1(2} Pursuant to App.R. 26 and Loc.App.R. 26, this court determined that a conflict

existed between the original panel's decision in this case, released as State v. Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and 98590,

2013-Ohio-1027, and previous decisions by this court involving a number of issues related

to allied offenses of similar import.

{^[3} These issues include determining the duty of a trial court judge under 111,..f;.

2941.25 where a facial question of ailied offenses of sirniia-r- iinport exlsts but the triai

court fails to inquire; determining the effect of a defendant's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or forfeiture of the defendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to possible allied offenses of similar import at the trial

court level; determining the impact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilty plea to multiple charges on the allied offenses of similar
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import analysis; and determining the effect of the absence of a stipulation to the allied

offenses of similar import question.

{14} Accordingly, we sua sponte granted en banc consideration in this matter and

convened an en banc conference in accordance with App.R. 26(A)(2), Loc.App.R. 26(D),

and McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N.E.2d

672.

The Allied Offenses of Similar Import Claim in Rogers

{Iff5} Rogers argues that his convictions in Cuyahoga C.P. No. CR-553806 on two

counts of receiving stolen property were allied offenses of similar import and should have

been merged at sentencing. Likewise, he asserts his convictions in Cuyahoga C.P. No.

CR-545992 on two additional counts of -receiving stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged at sentencing.

Double Jeopardy

{1j6} At the outset, we revisit the significance of the allied offenses of similar

import determination. The Fifth Amendment's Double Jeopardy Clause provides a

criminal defendant with three protections: "`[It] protects against a second prosecution for

the same offense after acquittal. It protects against a second prosecution for the sarne

offense after conviction. And it protects against multiple punishments for the same

offense."' Brown v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977),
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quoting North Carolina v. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072, 23 L.Ed.2d 656

( 1969); Ohio v. Johnson, 467 U.S. 493, 498, 104 S.Ct, 2536, 81 L,Ed.2d. 425 (1984).

{jf7} In multiple-punishment cases, "[w]ith respect to cumulative sentences

imposed in a single trial, the Double Jeopardy Clause does no more than prevent the

sentencing court from prescribing greater punishment than the legislature intended."

Missouri v. Hunter, 459 U.S. 359, 366, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983).

Thus, the question of what punishments are constitutionally permissible is
not different from the question of what punishments the Legislative Branch
intended to be imposed. Where Congress intended * * * to impose multiple
punishments, imposition of such sentences does not violate the Constitution.

Albernaz v. United States, 450 U.S. 333, 344, 101 S.Ct. 1137, 67 L.Ed.2d 275 (1981).

Ohio and Allied Offenses of Similar Import

{9i8} Ohio's. criminal statutes generally do not authorize multiple punishments for

the same conduct. In 1974, the Ohio legislature enacted R.C. 2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and United States

Constitutions, which prohibit multiple punishments for the same offense. See State v.

Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

RoC. 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute
two or more allied offenses of similar import, the indictment or information
may contain counts for all such offenses, but the defendant may be convicted
of only one.

(B) Where the defendant's conduct constitutes two or more offenses of

dissimilar import, or where his conduct results in two or more offenses of the
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same or similar kind committed separately or with a separate animus as to

each, the indictment or information may contain counts for all such offenses,

and the defendant may be convicted of all of them.

ffl) Historically, Ohio courts struggled interpreting the language in R.C. 2941.25a

Likewise, determining the type of conduct by the offender that constituted either separate

offenses or allied offenses of similar import was equally confusing. Starting in 1975, the

Supreme Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections against multiple

punishments. See generally State v. Ikner, 44 Ohio St.2d 132, 339 N.E.2d 633 (1975),

adopting Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v. Blankenship, 38

Ohio St.3d 116, 526 N.E.2d 816 ( 1988); State v. Rance, 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v. Fears, 8v' Ohio St.3d 329, 7i5 N.E.2d 136 (1999); State v. Adarns,

103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St.3d 1, 2004-Ohio-6087, 817 N.E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 N.E.2d 657; State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625,

886 N.E.2d 181; State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149;

State v. Winn, 121 Ohio St.3d 413, 2009-Ohio-1059, 905 N.E.2d 154; State v. Harris, 122

Ohio St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2009-Ohio-2974, 911 N.E.2d 889.

IT!101 These cases were followed by a series of decisions that changed the
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landscape of the merger analysis. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923 (a trial court commits plain error when it fails to merge allied offenses of

similar import); State v. Johnson 128 Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d. 1061

(R.C. 2941.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and State v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

N.E.2d 1245 (an appellate court should apply a de novo standard of review in reviewing a

trial court's R.C. 2941.25 merger determination).

The Underwood, Johnson, and Williams Decisions

IT1,11) Prior to Underwood, many trial courts simply imposed concurrent sentences

where the merger analysis was too confusing or unworkable. Underwood made it clear that

allied offenses of similar import must be merged at sentencing or the sentence is deemed

contrary to law. Underwood also made clear that even a defendant's plea to multipl_e

counts does not affect ^e court's duty to merge allied co',:^^s at sentencing. The duty is

mandatory, not discretionary. Underwood at 26. Significantly, Underwood

determined that R.C. 2953.08(D) does not bar appellate review of a sentence involving

merger even though it was jointly recommended by the parties and imposed by the court.

I d . at ¶ 33.

^1112) Johnson then reestablished the focus of the merger analysis on the plain

language in the statute. "In determining whether offenses merge, we consider

the defendant's conduct." Johnson at ¶ 44. "If the multiple offenses can be committed

by the same conduct, then the court must determine whether the offenses were committed
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by the same conduct, i.e., `a single act, committed with a single state of mind. "' -1d. at -q11

49, quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at ¶ 50

(Lanzinger, J., dissenting). If both questions are answered affirmatively, thei-i the

offenses are allied offenses of similar import and will be merged. Johnson at 50.

^%13} In Johnson, then Justice O'Connor,l in a separate concurring opinion,

defined the term "allied offenses of similar import":

In practice, allied offenses of similar import are simply multiple
offenses that arise out of the same criminal conduct and are similar but not
identical in the significance of the criminal wrongs committed and the
resulting harm. R.C. 2941.25 permits a defendant to be charged with, and
tried for, multiple offenses based on the same conduct but permits only one
conviction based on conduct that results in similar criminal wrongs that have
similar consequences.

Id. at ¶ 64 (O'Connor, J., concurring).

11(141 Justice O'Connor further defined the distinction between the phrases "allied

rr » i ' r » cc^^rr c ^> > ,o^^enses and cca^lieuo^rfeiises o^similar in^port. [v^^^enses are allieu wrien tneir

elements align to such a degree that commission of one offense would probably result in

the commission of the other offense. Offenses are of `similar import' when the

underlying conduct involves similar criminal wrongs and similar resulting harm." Id. at $

66-67.

(1I:5) While many focus on the plurality decision in Johnson that abandoned the

Rance test, we note that Justice O'Connor maintained in her concurring opinion in

Johnson that Rance was overruled orily "inasmuch as it requires a comparison of the

1 Justice Maureen O'Connor became Chief Justice on January 1, 2011.
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elements of the offenses solely in the abstract." (Emphasis added.) Johnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N.E2d 1061, at T 68. See also Rance, 85 Ohio St.3d

632, 710 N.E.2d 699.

{JJ16} The Johnson test did not completely eliminate consideration of the legal

elements; it simply made the offender's conduct the lynchpin of that analysis. Thus, the

court uses the elements of the offenses as guideposts to measure the defendant's con.du.ct

as it relates to the offenses in determining whether multiple offenses could have been

committed by the same conduct. State v. Hicks, 8th Dist. No. 95169, 2011-Ohio-2780, T

9. This is important in situations, as here, where the legal elements of the offenses

present a facial question of merger. This initial comparison often establishes or

eliminates the need for subsequent allied offenses of similar import analysis.

{9f17} The Supreme Court revisited the Johnson test and again described its

workings in i%3illiams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983 N.E.2d 1245. The

court again referenced considering the elements of the crimes in citing back to

Blankenship, 38 Ohio St.3d at 117, 526 N.E.2d 816:

This court established a two-part test for analyzing allied-offense
issues in State v. Blankenship, 38 Ohio St.3d 116, 117, 526 N.E.2d 816
(1988).

"In the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the commission of the other, the crimes are allied
offenses of similar import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed to determine
whether the defendant can be convicted of both offenses. If the court finds
either that the crimes were committed separately or that there was a separate
animus for each crime, the defendant may be convicted of both offenses."
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(Emphasis sic.)

Williams at ¶ 17, quoting Blankenship at 117.

[TL8} Significantly, the decision in Williams stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
convictions. * * * "[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" O'Day v. Webb, 29 Ohio
St.2d 215, 219, 280 N.E.2d 896 (1972).

As in cases involving review of motions to suppress, "the appellate
court must * * * independently determine, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, 797
N.E.2d 71, ¶ 8.

Williams at ¶ 25-26. Further, "[a]n appellate court should apply a de novo standard of
review in reviewing a trial court's R.C. 2941.25 merger determination." Id. at ¶ 28.

i he nogers Case

}q[19} The record before us reveals that no discussion took place in the trial court

about merger of the counts in either of the underlying cases. While we can resolve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in the

documents that comprise the record in CR-545992 contains sufficient factual information

that would permit an allied offenses of similar import analysis.

Receiving Stolen Property Convictions in CR-553806

{9f20} In CR-553806, the two counts of receiving stolen property in the indictment

revealed property taken from two distinct victims from two
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separate houses apparently taken during burglaries that occurred the same day. Rogers,

argued on appeal that these acts were identical, so they should have been merged at

sentencing.

{q[21} Even without facts to analyze Rogers's conduct, we can determine from the

face of these convictions that these offenses were not subject to merger. A review of the

elements of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed], or disposed of property of another, knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense."

(Emphasis added.) R. C. 2913.51.

{'¶22} Separate victims alone established a separate animus for each offense.

Even if the defendant cannot distinguish one victim's goods from another's does not mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress agaiaast the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inherently implies that they may be from multiple

owners or locations. "[M]ultiple sentences for a single act committed against multiple

victims is permissible where the offense is defined in terms of conduct toward `another as

such offenses are of dissimilar import; the import being each person affected. "' State v.

Tapscott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v. Jones, 18 Ohio St.3d

116, 118, 480 N.E.2d 408 (1985). See also State v. Franklin, 97 Ohio St.3d 1,

2002-Ohio-5304, 776 N.E.2d 26, ¶ 48; State v. Phillips, 8th Dist. No. 98487:

2013-Ohio-1443, ¶ 8-10.
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(1231 For this reason, we affirm the trial court's imposition of separate sentences in.

CR-553$(16.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

f,',T24} Central to our analysis of the convictions in CR-545992 and the primary

focus of this en banc review is the effect of a trial court's failure to inquire or address an

allied-offense question where it is clear from a facial review of the charges that the

offenses may be allied, even when facts necessary to determine the conduct of the offender

are missing.

{1125} In this case, Rogers was convicted of two separate counts of receiving stolen

property. One offense involved a; "stolen pickup truck." The second offense involved

"tires and rims." The possession of criminal tools offense involved "a tire jack and/or

tow chain and/or lug nut wrenches." Although the receiving stolen property offenses

involved the same victim and the possession of criminal tools offense occurred on the

same date as the receiving stolen property offenses, we are unable to determine if these

offenses were allied offenses of similar import. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise, it is unclear how

the tools involved were related to either of the receiving stolen property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

{f26} At the outset of our analysis, we note that not every case involving multiple

convictions with a silent record will require an allied-offense determination by the trial

court. Even where specific facts of the case are unknown, an appellate court can assess
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whether a claim requires a return to the trial court. For example, cases that assert a claim

that the allied-offense issue was not addressed in a silent record may nevertheless fail

where the indictment shows the offenses were committed on separate dates or involved

separate victims or involve statutes that would require completely separate conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct, such as kidnapping and rape, or aggravated robbery and kidnapping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the Trial Judge

[11271 Underwood placed the duty squarely on the trial court judge to address the

merger question. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923..

Likewise, the merger statute imposes the same duty. R.C. 2941.25. Ultimately, it is the

..^:.. s + i + • ,^ +
Li tYl1 judge wiaG

i.
llTiposeS Ll°ie sentence in a case. iiac the ^ uuge ca°^no^ be an ad v ocate

for either position, the trial court must address the potential allied-offense issue when the

charges facially present a question of merger. A defendant's conviction on multiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of similar import at sentencing.

f,1(281 When a facial review of the charges and the elements of the crimes present a

viable question of merger, the court must apply the Johnson test.

IT1,29) Under the first prong, the court determines "whether it is possible to commit

one offense and commit the other with the same conduct, not whether it is possible to
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commit one without committing the other." Johnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 N.E.2d 1061, at ¶ 48, citing Blankenship, 38 Ohio St.3d.at 119, 526

N.E.2d 816 (Whiteside, J., concurring). ("It is not necessary that both crimes are always

commitied by the same conduct but, rather, it is sufficient if both offenses can be

committed by the same conduct. It is a matter of possibility, rather than certainty, that the

same conduct will constitute commission of both offenses.")

{9f30} If the court's answer in the first prong is yes, then the second prong requires

the trial court to determine if, in fact, the offenses were actually committed by the same

conduct, i.e., "`a single act, committed with a single state of mind."' Johnson at ¶ 49,

quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at ¶ 50 (Lanzinger,

J., dissenting). If the answer to both questions in both prongs is yes, then the offenses are

allied offenses of similar import and they must be merged. Johnson at ¶ 50.

M3115 "Conversely, if the court determines that the corn.-r.issior^ of one offense will

never result in the commission of the other, or if the offenses are committed separately, or

if the defendant has separate animus for each offense, then, according to R.C. 2941.25(B),

the offenses will not merge." Id. at ¶ 51.

{9f32} Where the charges present a facial question of merger, the court must

perform the analysis. As stated in State v. Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

¶ 19:

In short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutional prohibition against
imposing individual sentences for counts that constitute allied offenses.
Merger must be addressed and resolved, or it remains outstanding. As
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noted in Underwood [124 Ohio St.3d 365, 2012-Ohio-1, 922 N.E.2d 923, at
¶ 20], "[a] trial court does not have the discretion to exercise its jurisdiction
in a manner that ignores mandatory statutory provisions." Id. Thus, the
constitutional and Ohio statutory prohibition against multiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to a separate animus or separate acts.
{T33} We therefore hold that a trial court commits error where multiple charges

facially present a question of merger under R.O. 2941.25 and the trial court fails to

conduct an allied offenses of similar import analysis. We will discuss the effect of this

error in more detail below.

{9i34} The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

{^j35} Rogers's trial counsel faiied to raise t'rae merger question iii the ti•iai court

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923, at ¶ 32, citing State v. Adams, 43 Ohio St.3d 67, 69, 538 N.E.2d 1025 (1989).

"`Waivers of constitutional rights not only must be voluntary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances and likely

consequences."' Adams at 69, quoting Brady v. United States, 397 U.S. 742, 748, 90

S.Ct. 1463, 25 L.Ed.2d 747 (1970). "A waiver of important constitutional rights cannot
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be presumed from a silent record ***." State v. Stone, 43 Ohio St.2d 163, 167, 331

N.E.2d 411 (1975).

{9f36} Furthermore, even if the failure to assert double jeopardy at the trial court

level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error. See United States v. Ehle, 640 F.3d 689, 694 (6th Cir.2011). Despite the

dissent's analysis of the facts in both Underwood and Johnson, those admitted errors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of counsel

claim on appeal.

{¶37} Defense counsel's failure to raise the merger issue does not relieve the trial

court of its duty to determine the merger question when a facial question of merger

presents itself. Ultimately it is the trial court that must apply the statutory requirements in

R.,C. 2941.25 and address the possible merger questions.2

{T138} While defense counsel should raise potentiai merger questions, it is important

to note that a defendant and his counsel have no role in the charging process, and the

defendant has no burden to prove offenses merge in the guilt phase. Merger is not an

affirmative defense under RX. 2901.05(D)(1)(a) and (b). Merger occurs just prior to the

entry of conviction and is a function of sentencing that is the exclusive domain of the trial

judge.

2 Even if defense counsel's failure to raise a merger issue amounts to an ineffective assistance
of counsel claim, as referenced by the dissent, this does not relieve the trial judge of his or her
statutorily mandated duty to address merger.
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{139} Under Crim.R. 52(B), plain errors affecting substantial rights may be noticed

by an appellate court even though they were not brought to the attention of the trial court.

Thus, Underwood makes clear that a defendant may appeal his sentence even though it

was jointly recommended by the parties and imposed by the court. Underwood, 124 Ohio

St.3d 365, 2010-Ohio-1, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial court to address the merger issue

amounts to plain error. Therefore, a defendant's failure to raise an allied offenses of

similar import issue in the trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

flf40} In Underwood, the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941.25 may be appealed even if the defendant entered separate pleas

to multiple offenses and received a jointly recommended sentence. Id. at ^ 26. In this
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Likewise, there was no stipulation or understanding of how the receiving stolen property

counts or the possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar import at sentencing.

Underwood at ^ 26.

{141} While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

include a stipulation or a fmding that offenses are not allied offenses of similar import
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections from possible double jeopardy under R.C,

2941.25.

'I'he Role of Prosecutors

{142} The statute places no burden of proof on prosecutors to establish that

offenses do not merge. Again, the determination of merger is in the hands of the trial.

judge based on the charges and the facts before the court.

{1^43} We are well aware that there are offenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to make the case for why certain offenders deserve

convictions or punishments based on their conduct.

{$44} Prosecutors are free to charge in any manner they see fit. They can charge
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that, there are many opportunities to address the allied-offense issue along the path of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crim.R. 11; they can file a sentencing memorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on what offenses are committed with separate conduct or a distinct animus.
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Thus, at any point in the process, prosecutors can put facts on the record that would

support a determination that certain offenses are not allied.

ffI451 This does not have to involve long or complicated hearings or witnesses.

Historically, merger of offenses has always been viewed as a part of the sentencing

process. Thus, "the sentencing process is less exacting than the process of establishing

guilt." State v. Bowser, 186 Ohio App.3d 162, 2010-Ohio-951, 926 N.E.2d 714,T 14 (2d

Dist.), citing Nichols v. United States, 511 U.S. 738, 747, 114 S.Ct. 1921, 128 L.Ed.2d 745

(1994). Therefore, this process can easily be satisfied by a brief recitation of facts or

circumstances by the prosecutor to aid the trial court in its determination. Nothing more

should be required.3

' In one of the more insightful decisions on this issue released more than 30 years ago, former
Judge Alvin Krenzler noted:

When there is a probability that the allied offense issue may arise in a case, the
prosecutor and defense counsel would be well advised to squarely confront the issue in
any plea bargaining that takes place. By resolving this question at the plea bargaining
stage and incorporating the resolution of the allied offense issue in the plea bargain to
be placed on the record, the prosecutor and defense counsel will act to avoid later
problems in the validity of the plea bargain, in the entering of the plea, in the
acceptance of the plea, in the judgment of conviction, and any appeal of the case.

State V. Kent, 68 Ohio App.2d 151, 155, 428 N.E.2d 453 (8th Dist. 1980), fn.l.
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The Application of Plain Error

{¶46} If the facts necessary to determine whether offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plain error

exists when the issue is raised on appeal. See State v. Barrett, 8th Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185, (S. Gallagher, J., dissenting.)

{9f47} Pursuant to the terms of Crim.R. 52(B), plain errors or defects that affect

substantial rights may be grounds for reversal even though they were not brought to the

attention of the trial court. "Notice of plain error under Crim.R. 52(B) is to be taken with

the utmost caution, under exceptional circumstances and only to prevent a manifest

miscarriage of justice." State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978),

paragraph three of the syllabus.

{148} Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must be plain," which means that it "must be an `obvious' defect in the trial
proceedings," and (3) "the error must have affected `substantial rights,"'
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, ^ 45, quoting State

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

}$49} We find that in failing to address a merger issue, there is a deviation from a

legal rule. Thus, as here, when a trial court fails to determine whether offenses are allied

offenses of similar import, the first prong of the plain error test is satisfied. The

legislative requirement under R.C. 2941.25 to determine allied offenses is also mandated
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by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause of the

Fifth Amendment to the United States Constitution and Section 10, Article I of the Ohio

Constitution, which prohibits multiple punishments for the same offense." Id. at ¶ 23.

"[W]hen a sentence fails to include a mandatory provision, it may be appealed because

such a sentence is `contrary to law' and is also not `authorized by law."' Id. at ¶ 21.

{5501 The second prong requires that the error must be "plain" or "obvious."

Where it is clear from a facial review of the convictions that the allied offenses of similar

import analysis should have been conducted but was not, the error is plain and obvious.

Here the trial court should have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving stolen property and possession of criminal tools offenses

was necessary. Wher^ the legislature statutorily mandates a procedural duty under :^..C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

{Iff51} Lastly, the third prong of plain error requires that the error must have

affected the "substantial rights" of the accused. Clearly, the prospect of being subjected

to multiple punishments for offenses that may be allied affects a defendant's substantial

rights. In our view, the unresolved nature of double jeopardy so undermines the integrity

of the proceedings that it constitutes plain error and satisfies this prong.

{952} To find otherwise would undermine the Underwood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limited
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remedy of an ineffective assistance of counsel claim on appeal. That claim, li.ke the

allied offenses of similar import claim, would contain no more facts in support of it than

the initial allied offenses of similar import claim. In the end, a postconviction relief

petition would be all that remained as a remedy after the case is over. The unresolved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offender.

Distinguishing Forms of Plain Error

{9f53} We are cognizant that other panels of this court have declined to find plain

error when the record does not contain facts from which an allied-offense error might be

determined. They take issue with the approach that finds plain error when it is uncertain

if the outcome of the case would have been otherwise. This view is outlined in State v.

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430, T 9; State v.

° / / 9 /1 /'1 !1 '1° State ALanaSey7 , 8tn_ T9 l.,zst. No. 90®01, G0 11L-vh1o-8v4, ^j 13; ^tate v. Barrett, 8t13 T1.^ist. ivTla o. 970/ 14,

2012-Ohio-3948, 974 N.E.2d 185; and in the original panel decision in this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and

98590, 2013-Ohio-1027.

t$541 These cases accept the principle that it is plain error not to merge allied

offenses, but rationalize that since there are no facts to fmd plain error, plain error does not

exist. This is a self-fulfilling prophecy that defeats the constitutional protection outlined

in Underwood. hi our view, it is the absence of facts, or at least an inquiry into those

facts, that makes the question ripe for review and creates plain error.,

160



(1155) The duty to merge implies a duty to inquire and determine whether multiple

charges are allied offenses of similar import. Without the duty to inquire and determine,

the duty to merge would be empty. An essential step in the merger process is applying

the requirements of R.C. 2941.25, and hence the Johnson test, to the multiple charges. fn

our view, the failure to take this step where a facial review of the charges reveals it is

necessary establishes prejudice and affects the outcome of the case. This is the

fundamental distinction between our view and that of the dissent.

{¶56} In State v. Corrao, 8th Dist. No. 95167, 2011-Ohio-2517, $ 10, this court

extended Underwood and held that "the trial court's failure to make the necessary inquiry

[into the allied-offense issue post-Johnson] constitutes plain error necessitating a remand."

There is historical support for this proposition. In State v. Kent, 68 Ohio App.2d 151,

428 N.E.2d 453 (8th Dist.1980), this court held that the trial court has "an affirmative duty

u +ALUL+..+e wouiuiabe t,iie»to make +Lo w^^Lether L
+^ue ailii•io..a offense SLiriquuy as applicav privr to

sentencing the defendant. Id. at 156; see also State v. Latson, 133 Ohio App.3d 475, 728

N.E.2d 465 (8th Dist. 1999). Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 (1990), which overruled the defendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea and

sentencing hearings. Of course, Comen itself has since been contradicted by Underwood,

124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, at T 29. See Baker, 8th Dist.

No. 97139, 2012-Ohio-1833..
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f9157) Most traditional plain error deals with issues involving the guilt phase. See

State v. Davis, 127 Ohio St.3d 268, 2010-Ohio-5706, 939 N.E.2d 147. Unlike plain error

claims in the guilt phase, procedural plain error in sentencing does not affect the

determination of guilt or innocence. The effect of finding plain error in the sentencing

phase is minimal on the overall case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v. Biondo, llth Dist. No.

2012-P-0043, 2013-Ohio-876. We also note that as trial courts become more aware of

their duty to inquire and address merger questions, this problem will largely disappear.

Even when trial courts fail to address the issue, there are often facts in the record that

allow for resolution of the issue by de novo review on appeal. Thus, very few of these

cases will result in a return to the trial court.

€T581 If a trial court failed to advise a defendant under Crim.R. 11 of the right to

subpoena witnesses, we would automatically ind plain error. t v"v'e would not conterniplate

or hedge our finding on whether the record is silent on the question of whether the

defendant would have actually subpoenaed witnesses. It is enough that the advisement

was not made to demonstrate the plain error.

(15591 The failure to address the allied-offense issue, in our view, is no different.

The plain error goes to the failure to address the required allied-offense analysis, not the

plain error that exists when a record clearly demonstrates the offenses should have

merged.

Other Issues
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{¶60} Rogers also raised issues regarding jail-time credit and postrelease control.

196:i.1 Rogers argued that the court erred by failing to compute his jail-time credit as

mandated by R.C. 2967.191 and that trial counsel was ineffective for failing to request an

accurate calculation of the jail-time credit. This assignment of error is moot because the

court granted Rogers's pro se motion for jail-time credit on April 16, 2012.

{1[62} Lastly, Rogers complains that the court erred by failing to advise h.im of the

consequences of violating postrelease control. This assignment is overruled because the

court did apprise Rogers during sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusion

fl^,[63) We therefore hold the following:

(a) Where a facial question of allied offenses of similar import presents itself, a

trial court judge has a duty to inquire and detenriine under R.C. 2941.25 whether those

offenses should merge. A trial court commits plain error in failing to inquire and

determine whether such offenses are allied offenses of similar import.

(b) A defendant's failure to raise an allied offenses of similar import issue in the

trial court is not a bar to appellate review of the issue.

(c) While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

include a stipulation or a fmding that offenses are not allied offenses of similar import
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does not conclusively resolve the merger question. Thus, a guilty plea does not constitute

a valid waiver of the protections from possible double jeopardy under R.C. 2941.25,

t`^j1164} We overrule the prior decisions of this court to the extent they are in conflict

with this decision. See, e.g., Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483,

2011-Ohio-6430; Lindsey, 8th Dist. No. 96601, 2012-Ohio-804; Barrett, 8th Di.st. No.

97614, 2012-Ohio-3948. In this case, we sustain the first assignment of error to the

extent a remand is necessary to establish the underlying facts of Rogers's conduct in

CR-545992 and for the trial court to determine whether the subject crimes should merge

for sentencing purposes.

{1%65} By separate entry, we certify a conflict between this decision and the Sixth

District's decision in State v. Wallace, 6th Dist. No. WD-11-031, 2012-Ohio-2675.4

}IJ66) Judgment affirmed in part, reversed in part, and cause remanded.

it is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Court of Ohio, a party must file a notice of certified conflict in the
Supreme Court within 30 days of this court's order certifying the conflict.
S.Ct.Prac.ft. 4.1.
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Sh^.7 C. CiALI.,^GBER, JUDGE

PATRICIA ANL?^ BLACKMON, J.,
MARY J. BOYLE, J.,
p'KANK D. CFLh"I3REZZ.11, JR., J.,
EILf;I=;NTA. G-ALf, A{IBER, J.,
EILEEN T. GALLAGHER, J.,
MARY EIL:E;FNKILI3 ANE, J.,
KXI.IILE.h:I^ ANN KEOUGH, J.,
LARRY A. JONES, SR., J.,
TIM. McCORMACK, J., and
KENNETH A. ROCCO, J., CONIC'.I_11Z

KENNETH A. ROCCO, J., ^OtNCITRS WITH SEPARATE OplNION in which Patricia
Ann Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, I,arry A. Jones, Sr., Kathleen Ann Keough, Mary Eileen Kilbane, and Tim
McC'ormack9 JJo, CONCUR

LARRY A. JON-1-11ES, SR., J., ^ONCI.TRS NN'JTI-i SEPARATE OI':['^ION, in which Patricia
Am-1 Blacltnon, Mary J. Boyle, Eileen A. Gallagher, Eileen T, Gallagher, Sean C.
Gallagher, Kathleen Ann Keough, Manr Eileen Kilbane, Tim McCorm.ack, and Kenneth
A. Rocco, JJ., COTNCI^'^.

MELODY J. S^^E)VAR'I', A,J., I)aSSEN'I'S WITH SEPARATE OPINITIC^N

KENNETH A. ROCCO, J,, f;ON, C;I_TT-1,RING WI'I'II MAJORITY OPINION:

{5[67) While I concur with the reasoning of the majority opinion, I write separately

to express my concern that the dissenting opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a time when his or

her role rightfully is paramount. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition will afford relief to a defendant who is unaware when he or
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she enters into a plea agreement of the nuances existing between the legal concepts of

"forfeiture" and "waiver"; arguably, that issue "could have been raised" in a direct appeal.

{1168} In addition, I wish to point out that because an analysis with a solution to the

dilemma presented in this case was proposed in State v. Kent, 68 Ohio App.2d 151, 428

N.E.2d 453 (8th Dist.1980), that case deserves more than what the majority opinion

affords it.

{1169} Crim.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as one.

{9f70} Thus, although the rule does not specifically require it, prior to making a

fmding of guilt, the trial court should make an inquiry concerning the facts underlying the

defendant's change of plea. i nis court may not "have the authority to impose" such an

action on the trial court, as the dissenting opinion notes, but the rule certainly encompasses

it and provides the trial court with the jurisdiction to do so.

{jf71} As stated in Kent, 68 Ohio App.2d 151, 428 N.E.2d 453, after the defendant

enters his change of plea to all of the offenses, and the trial court has otherwise complied

with its duties under Crim.R. 11(C), a determination can then be made with respect to any

potential allied-offense issue. The Kent court noted:

This can occur in one of several situations.

First, if either the prosecutor, the defense counsel, or a defendant
advises the court that the defendant is pleading guilty to multiple offenses
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and that in entering the plea consideration was given to the allied offense
statute, the court can then accept the guilty plea and enter a judgment of
convi.ction, for all of the offenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that given above is not made,
but a defendant affirmatively raises the issue of allied offenses and indicates
that he is entering a plea of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will proceed to accept the guilty plea to all of the offenses.
The court will then conduct a voir dire hearing to determine whether they are
allied offenses of similar import with a single animus which would require a
judgment of conviction for only one offense. If, after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a single animus, a judgment of conviction for
only one offense may be entered. If the court, after conducting a hearing on
the record, determines that there were multiple offenses of dissimilar import
or offenses committed separately or with a separate animus as to each, the
court will then enter a judgment of conviction for each of the offenses. R.C.
2941.25(A) and (B).

* * * If nothing is said by either the prosecutor or the defendant in regard to allied
offenses and the court has accepted the guilty plea to all of the offenses, the court has an
affirmative duty to make inquiry. as to whether the allied offense statute would be
appllcable. Under tYESe circZl"rristaYCES, the court would explain that in Ohio there is an

allied offense statute [that protects the constitutional right against double jeopardy], and
thus, depending upon the evidence, a judgment of conviction may only be entered for one
offense; and a hearing would be held to determine if there are such allied offenses.

We recognize that Crim.R. 11 does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea. Nevertheless, the allied offense statute is
mandatory in that when there are allied offenses of similar import, there can only be one
judgment of conviction.

Therefore, two significant alternatives present themselves. First, the trial court
could accept the guilty plea to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
defendant who has pled guilty to multiple offenses of similar import may raise the issue
that there were allied offenses of similar import with a single animus and that the judgment
of conviction for the multiple offenses should not have been entered. He would argue
that he did not make a knowing, intelligent and voluntary plea because he was not advised
of the .allied offense statute.
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On the other hand, a trial court could conduct an allied offense hearing on the
record for multiple offenses of similar import. After that, the trial judge would determine
whether sentence could be imposed for only one offense, or if the offenses were allied
offenses, impose separate sentences as to each one shown to have an animus separate
from the others. This process would have an additional advantage: it would provide the
record necessary for an appellate court to review the determination below.

We believe the better practice would be for the court to conduct the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import. In this
way, the defendant's rights are protected and the defendant is then precluded from
successfully raising the allied offense issue on appeal. Thus, in the interests of judicial
economy and protection of the rights of the defendant, it is the better practice to have the
trial court conduct the allied offense hearing after accepting a guilty plea to offenses
which may be construed to be allied offenses of similar import.

Further, in the event that the trial court erred in its determination of allied offenses,
the entire guilty plea is not vacated. It is only the judgment of conviction relating to the
allied offenses.

(Emphasis added.)

{T72} The foregoing procedure makes eminent sense. In advising the defendant during the

77 ^ 4 a hearing ^+1^ ,.7 1° t +'+ ^' 1 1^^ ++; 41. t L' s
IiUA$Vql,ly aL L le p lea 11ol Ll s aUd1L'AOnal constitutional rlgl L, p.lLLillg L11G ..̂J1VJel^uLOr to AAls proo$,

requiring defense counsel to advocate for his client, and making a fmal determination of whether there

exists a factual basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. This is the judge's sole responsibility, after all.

{¶73} Despite the implicit directive Crim.R. 11(C) contains, the merger issue has

been declared in some instances as one that can "only occur at sentencing." See State v.

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430, ¶ 10.

Therefore, the trial court may, in addition, require the parties to submit sentencing

memoranda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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same time could be advised to be prepared to elect, should the trial court make the

determination that merger must occur. This would serve several beneficial purposes.

{9174} It would lend further support for the trial court's determinations with respect

to guilt, merger, and, incidentally, proportionality. It would provide more material for

purposes of appellate review. It would also address the concerns set forth by the

dissenting opinion. See also State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948, T

24-25 (which set forth the belief that the trial judge should not be placed in the position of

"advocating" for the defendant but acknowledged that, at the plea hearing, "the court has

an affirmative duty to advise a defendant of the consequences of waiving constitutional

rights").

{T75} Finally, it would also have the advantage of cutting short the process

currently in use, i.e., severai appeals, as the issue comes from the trial court to this court, is

reviewed with or without an adequate record, and is remanded for the triai coui i to make

another decision for this court to review again. Adding the necessity for the filing of a

petition for postconviction relief as a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking in this area, and it is this court's duty to

provide some guidance to the trial courts. The procedure outlined in Kent, 68 Ohio

App.2d 151, 428 N.E.2d 453, serves both ends.

{$76} The vexing problem this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace the procedure proposed in Kent, or
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amend Crim.R. 11(C) to require the trial judge, prior to accepting the change of plea,, to

make an inquiry into the underlying facts.

IaARRYA.. JONES, SR., J., CONCtJRRI-I*d^`̂  W1TJ1: MAJORITY Op1I*^TlON.

{9(77} I concur in judgment with the reasoning of both the majority opinion and

Judge Rocco's concurring opinion, but write separately to provide simple and

straightforward instructions for the trial court.

{$78} As highlighted by the majority, it is a fundamental principle that an offender

can be punished only once for a crime; otherwise, the offender's constitutional right to be

protected from double jeopardy has been violated.

{179} When an offender is convicted of more than one offense, R.C. 2941.25

obligates the trial court to determine whether the offenses are allied. This obligation is

the same whether the conviction is the result of a plea of guilty, a plea of no contest, or a

verdict after a trial.

{¶80} Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree, i.e. stipulate, that the offenses are not allied offenses of

similar import, the trial court must make the inquiry and this inquiry must take place on the

record before the offender is sentenced (but this inquiry may take place at the sentencing

hearing).

{T81} The trial court is obligated to do an allied-offenses analysis, on the record

each time there is a conviction of more than one offense. While, in some cases, it may

seem tedious, in the long run it will save the state's and court's resources by streamlining
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multiple appeals and, most importantly, ensure the constitutional rights of the defendant

against double jeopardy.

MELODY J. STENVARTy A,J., I)ISSENTING.

{Jf82} I believe that the majority's decision misinterprets the holding in State v.

Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, that "allied offenses of

similar import must be merged at sentencing or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve multiple terms of

imprisonment for allied offenses of similar import ------ when an allied offenses error is

obvious on the record, we must find the error rises to the level of plain error. The

question presented en banc is what to do when a defendant pleads guilty to an indictment,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple offenses should merge for

sentencing.

{1(83,t Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain error on appeal. And since a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, the claimed error must fail if the record contains no facts proving

that a merger error occurred.

111841 The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error occurred.
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Rather than rely on the established application of the plain error rule, the 1-najority

circumvents the rule by holding that plain error occurs simply because the court failed to

conduct a "facial" inquiry of the offenses at sentencing to determine whether multiple

offenses are allied. Underwood does not explicitly place a duty on the court to m.a-l;e this

inquiry nor can that duty be inferred. What is more, in creating this new duty for the court

(and the prosecuting attorney), the majority relieves defense counsel of anv dutv to protect a

client's rights ------- it essentially fmds that any, issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte.

{9[85} This holding is a misapplication of the plain error rule, a misreading of

Supreme Court precedent, and a clear departure from our traditional adversary process. -1:

respectfully dissent.

^̂

{9[8Q "Fhe plain error doctrine set forth in Crim.R. 52(B) states that "[p]lain errors or

defects affecting substantial rights may be noticed although they were not brought to the

attention of the court." This rule is identical to lv'ed.R.Crim..p. 52(b) and Ohio courts have

resorted to federal precedent when construing the state version of the rule. See, e.g., State

v. Wamsley, 117 Ohio St.3d 388, 2008-Ohio-1195, 884 N.E.2d 45, T 18.

{1[87} To prevail on a showing of plain error, a defendant must prove three things:

(1) an error, (2) that is plain, and (3) that affects substantial rights. See Jones v. United

States, 527 U.S. 373, 389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio
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St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061; ^( 45. A reviewing court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

{1'88} As the majority concedes, "[t]here are simply no facts in the record to aid in

our mandated de novo review" of the merger issue. Ante at $ 25. Without facts showing

why offenses should merge, this court cannot say that any sentencing error occurred, much

less that an error occurred that was so "obvious" that it rose to the level of "plain" error. lt

is the appellant's responsibility under App.R. 16(A)(7) to make an argument with citations

to the parts of the record on which the appellant relies.

{1[89} Rogers pleaded guilty to a bare bones indictment. By doing so, he admitted

the facts alleged in the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. Ine did not argue at sentencing

that the offenses he pleaded guilt, to ^vere allied a^nd should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Under

any plausible application of the plain error rule, Rogers has failed to show an error, the

existence of which we must recognize in order to prevent a miscarriage of justice. On this

basis alone, we should reject Rogers's argument that the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Snuffer, 8th

Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430; State v. Lindsey, 8th Dist.

No. 96601, 2012-Ohio-804; State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948; State

v. Rogers, 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496;

173



Il

{1f90} The majority circumvents a conventional plain error analysis by taking the

Underwood holding out of context and relieving the defendant of the onus of objecting

and otherwise preserving any claimed error. It does so on the following premises: (1)

allied offenses issues invoke the sentencing component of the Double Jeopardy Clause of

the Fifth Amendment to the United States Constitution and constitutional errors cannot be

waived unless the waiver is knowing or intelligent; (2) the "imposition of multiple

sentences for allied offenses of similar import is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to sentencing whether the offenses were committed by the

same conduct. From these premises the majority concludes that the trial judge not only

has a duty to merge allied offenses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This conclusion is not valid.

A

1

1,1191} Although the majority correctly concludes that Rogers's failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

¶ 35, it reaches that conclusion for the wrong reasons because it confuses the concepts of

"waiver" and "forfeiture." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nuanced or not.
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^^^92} A "waiver" is the intentional relinquishment or abandonment of a right, while

a "forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502,

2007-Ohio-4642, 873 N.E.2d 306, ¶ 23. The waiver of a right is not subject to plain error

review under Crim.R. 52(B), but a forfeiture of an objection is subject to plain error

review under Crim.R. 52(B). Id. Rogers did not intentionally relinquish his double

jeopardy rights when he failed to object at sentencing that he was separately sentenced on

allied offenses of similar import ------- he merely forfeited the right to complain of anything

but plain error on appeal by not timely raising it. In fact, Underwood addressed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constituted a waiver of the right to raise an allied offense issue on appeal. Underwood,

supra, at ¶ 32.

2

(1938 :fhere reaiiy is no doubt that a defendant who pieaus guilty and does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain error on appeal.

In State v. Comen, 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990), the Supreme Court

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in the idea of issue forfeiture in the context of allied

offenses is that a party who fails to object waives all but plain error. See State v. Foust,

105 Ohio St.3d 137, 2004-Ohio-7006, 823 N.E.2d 836, ¶ 139 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct, but by failing to raise the issue in the trial court, }ie did

forfeit the right to object to this aspect of his sentence.

^^T,94) Comen should end any discussion concerning the application of the plain

error rule in this case, yet the majority gives short shrift to that case with the statement that

it is "contradicted" by Underwood. Ante at ¶ 56. This comment is not correct because

Underwood is entirely consistent with Comen - the Supreme Court recognized that

Underwood's guilty plea did not waive error; it simply forfeited all but plain error for

purposes of appeal. With the state having conceded that Underwood's offenses were

allied and should have merged for sentencing, Underwood at ¶ 8, the Supreme Court found

that the court's failure to merge those sentences rose to the level of plain error.

^¶95; Given the concession of plain error in Underwood, the Supreme Court had no

reason to cite Comen for the legal proposition that a failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With plain error established, Comen's

forfeiture of the right to argue allied offenses was immaterial.

1$961 In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on appeal is so well established that it is

axiomatic. For example, in State v. Antenori, 8th Dist. No. 90580, 2008-Ohio-5987, we

held, consistent with the principles announced in Comen, that by voluntarily entering

guilty pleas to two separate offenses, a "defendant waive[s] any argument that the same

constituted allied offenses of similar import." Id. at ¶ 6.
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{¶97} And in State v. Wulff, 8th Dist. No. 94087, 2011-®hio-700, we distinguished

Antenori from Underwood by noting that Underwood involved a jointly recommended

sentence as opposed to the guilty plea entered into in Antenori. Id. at ¶ 25. Wulff thus

concluded that a defendant who voluntarily enters guilty pleas and allows himself to be

sentenced at the court's discretion forfeited any argument that his offenses constituted

allied offenses of similar import. Id. at ¶ 26.

{IJ98} Any argument the majority makes that Underwood somehow undercut the

principles announced in Comen should have been dispensed with in State v. Clementson,

8th Dist. No. 94230, 2011-Ohio-1798, where the author of the present en banc decision not

only agreed with the Antenori-Wulff analysis, but explained his agreement by citing with

approval the passage from Antenori explaining why Underwood was distinguishable. Id.

at ¶ 11, Clementson thus denied an application to reopen an appeal on grounds that
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court's failure to merge allied offenses of similar import for sentencing because that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id.

at!, ' 13.

,:,,

{$-99} '17he majority cites Underwood for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed

if the record on appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise might result in the defendant actually being ordered
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to serve separate sentences for allied offenses, and that would violate Underwood. This

conclusion disregards Comen and miscomprehends Underwood's holding. It is important

to understand that in both Underwood and State v. Johnson, 128 Ohio St3d 153,

2010-Ohio-6314, 942 N.E.2d 1061, the Supreme Court's holdings were predicated on

facts or concessions showing that the trial judge had erred by failing to merge offenses that

actually were allied: Underwood was the result of a no contest plea and recomanor.2ded

sentence in which the state conceded that Underwood's offenses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied. In both cases, the Supreme Court was able

to find a merger error that was obvious on the record.

{¶100} The specific holding in Underwood that "offenses of similar import must be

merged at sentencing or the sentence is contrary to law" is explained by the state's

1 1 ^ T ^ ^1
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eargut^ieiit in uiat case. ivjl1.Tidway trirough his 1..
Li-lal, Ulider wooU arld Llle s[1.6 real:lled a plea

agreement in which Underwood would plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood, supra, at ¶ 4. Underwood did not raise

the argument to the trial court that any offenses were allied and should have merged, but

he did do so on direct appeal. Id. at ¶ 6. The state conceded that Underwood's sentences

should have merged, but argued that he waived the right to appeal the merger issue by

jointly agreeing to a sentence. Id. at ¶ 8. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are
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to be merged at sentencing and found that the trial court's failure to merge Underwood's

sentences was plain error. Id. at T 26.

(I(I01) With the Supreme Court's finding that the offenses in Underwood and

Johnson were allied, its directive that allied offenses must be merged for sentencing is

entirely defensible ------ it was plainly established that the offenses in each case were allied

offenses of similar import, so it would violate double jeopardy to force the defendants i.n

those cases to serve multiple punishments for a single act. The obvious error in each case

was, indeed, plain error.

(^102) In this case, the majority admittedly has no idea whether Rogers's offenses

were allied because Rogers pleaded guilty and failed to make a record to demonstrate his

claimed error. Nothing in Underwood suggests that it applies to the mere possibility that

an allied offenses error occurred. Applying Comen, we should hold that Rogers's failure

to preserve error at the time of senteni.ing forfeited aii but plain error and tliat the limited

record on appeal makes it impossible for us to find such an error.

c

11[.103) 'I'he majority's final premise - that the court has the responsibility to

determine prior to sentencing whether there are any allied offenses issues ---- imposes a

vague standard that the majority actually disregards and creates a new form of structural

error.

i
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(9J104) In the majority's view, the trial judge has the obligation to address a

potential allied offenses issue if the convictions present a "facial" question of merger.

Ante at t 32. It is unclear what is meant by the use of that word. As a legal term of art,

"facial" means obvious or apparent "on its face." But application of this standard actually

contradicts the majority's conclusion.

{1105} The two counts of receiving stolen property involved (1) a "stolen pickup

truck" and (2) "tires and rims." The single count of possession of criminal tools involved

"a tire jack and/or tow chain and/or lug nut wrenches." As the majority concedes:

[W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tires and rims" are from the same "stolen
pickup truck" or from another vehicle. Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid in our mandated de novo
review of the issue.

Ante at $ 25.

{1(106} :lf this court is unable to determine whether the offenses are allied offenses

of similar import because there are no facts to suggest that they are, it has necessarily

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue. The analysis is at an end. By its own reasoning,

the majority's analysis necessarily affirms Rogers's sentences.

{g[1071 Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain error rule and presumes that all offenses are potentially

allied and the trial judge must, prior to sentencing, inquire into the possibility that
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sentences might be subject to merger, regardless of what facts are before the trial judge _____

in essence elevating plain error to a form of structural error.

C11081 It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal. Washington v. Recuenco, 548 U.S. 212, 218, 126 S.Ct.

2546, 165 L.Ed.2d 466 (2006). The United States Supreme Court has been very clear in

cautioning against the "unwarranted extension" of the plain error rule because it "would

skew the Rule's `careful balancing of our need -to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious injustice be

promptly redressed."' United States v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1(1985), quoting United States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 1584, 71 L..Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a

"structural error exception" to the plain error rule, and that a structural error analysis is

inappropriate in a plain error situation. Johnson v. United States, 520 U.S. 461, 466, 117

S.Ct. 1544, 137 L.Ed.2d 718 (1997).

{J109} Although the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the intent is clear. The majority explains its decision to place a

duty on the court to inquire into the possibility that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and claiming that we would

"automatically" find plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crim.R. 11(C), regardless of whether the defendant claimed any

prejudice. Ante at ¶ 58. The difference between plain error and structural error is the
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demonstration of prejudice: plain error exists only when the defendant shows that error

affected substantial rights (i.e., prejudice); structural error presumes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d 222, 19. By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so with no regard to the Suprerne

Court's admonition that a structural error analysis is inappropriate in a plain error

situation. Johnson, supra. At least one other appellate district court has rejected a

similar per se error claim in a post-Underwood allied offenses appeal from a guilty plea.

See State v. Wessling, 1st Dist. No. C-110193, 2011-Ohio-5882, ¶ 6.

{lfIl®} In any event, if the majority insists that it is employing a plain error

analysis, the Crim.R. 11(C) guilty plea analogy it uses actually disproves its point. 'I'he

only way an appellate court would k-n_ow if a tri_al judge failed to make the required

11(C,') adv:sements would be if the error was shokzm on the transcr:pr of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we have

invoked established precedent to presume the regularity of the proceedings below and

affirm. See, e.g., State v. Smith, 8th Dist. No. 94063, 2010-Ohio-3512, $ 11-12; State v.

Simmons, 8th Dist. No. 94982, 2010-Ohio-6188, $ 19. So the majority not only fails to

make a convincing case for departing from established plain error precedent to create a

new form of structural error, it cannot satisfy the plain error test that it says it employs.
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2

^^f HIJ Although the majority insists that the trial judge has no duty to be an

advocate for either the defendant or the state, ante at ¶ 27, there is no doubt that its

decision effectively requires the court to be more of an advocate for the defendant than

defense counsel. It says that defense counsel "should" raise potential merger issues, ante

at T 38, but that the court "must" raise the issue. Ante at T 32. The majority even fands

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "mandated duty to address merger." Ante at fn. 2.

fT^U 1:21 It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an error. . See, e.g.,

State v. Abdul Bari, 8th Dist. No. 90370, 2008-Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. Newport Alews

SiZlpbuiidif^g cx L^y^ Dock Uo., 937 F.2d 934, 939 (4th vir.1991^ ("Neither BaLsOn nor its

progeny suggests that it is the duty of the court to act sua sponte to prevent discriminatory

exclusion of jurors. Rather, even in criminal cases, the objection is deemed waived if not

timely raised.").

flJ1131 In criminal cases that terminate by plea agreement, the court usually has no

involvement apart from taking the plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should have the obligation to raise the issue of allied offenses when

defense counsel has not done so. Obviously, it is defense counsel's obligation to protect a
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defendant's rights. Competent defense counsel who negotiates a guilty plea will be aware

of the facts underlying those offenses to which a defendant pleads guilty. At all events, it

is defense counsel's obligation to advocate for the defendant. This court's decision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

{11114} It is disappointing that this court fmds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it would be difficult on direct appeal to make a viable

ineffective assistance of counsel claim stemming from an alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g., State v. Coleman, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 ( 1999). But there are other avenues for raising error.

{111I.^$ Under R.C. 2953.21, a defendant can seek postconviction relief for the

alleged errors of defense counsel that occur outside the record on appeal. -Indeed, the

postconviction relief statute is specifically designed for such issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperrider, 4 Ohio St.3d 226, 228-229, 448 N.E.2d 452

(1983).

{9f1:I6} The majority acknowledges the availability of postconviction relief as a

means of remedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently finds that the "limited" nature of postconviction makes it a less
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than satisfactory remedy. Ante at 52. It is unclear what it means when it says that

postconviction relief offers a "limited" remedy. The postconviction statute, R.C.

2953.21(A), applies to constitutional claims of any kind, including ineffective assistance

of counsel claims based on alleged violations of the Sixth Amendment to the United States

Constitution. In fact, it is the only vehicle for raising ineffective assistance of counsel

claims that rely on evidence outside the record on appeal. See Coleman, at 134. (,,Any

allegations of ineffectiveness based on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C. 2953.21."). The federal courts

usually restrict claims of ineffective assistance, on whatever theory, to postconviction

proceedings because the record can be more fully developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.:

Spence, 450 F.3d 691, 694 (7th Cir.2006).

fli.1 17$ rresumably, the majority has no difficuity appiying fne postconviction relief

statute to other forms of constitutional error apart from ineffective assistance of counsel

claims. That being so, there is no reason why the postconviction remedies for those kinds

of errors are any less limited than the postconviction remedies provided for ineffective

assistance of counsel errors, particularly when the Supreme Court has specifically

endorsed the postconviction relief statute for use in cases where the record is insufficient

to prove a claim of error on direct appeal.

Il:l
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fj]1:18) In the end, there is no compelling reason for this court's departure from

well-established rules governing plain error. If the court can conclude as a matter of fact

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

}Q1149} The majority opinion criticizes application of the plain error rule as a

"self-fulfilling prophecy that defeats the constitutional protection outlined in Underwood."

Ante at ^ 54. But all plain error analysis, regardless of the type of constitutional issue,

leads to the same "self-fulfilling prophecy" if the error is not demonstrated on the

record, it is not by definition "plain."

1112011 agree in principle with the concurring opinion that a trial judge can choose

to be more proactive in sentencing and raise potentiai merger Assues in accordance with

State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.1980). This could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all issues of allied offenses as part of the plea agreement. To be sure, this

proactive approach would indeed be the better practice. But that kind of involvement is

not required by law and we have no authority to impose it on trial judges.

{1121} This court's decision to reverse this case requires a remand for a hearing,

like that suggested in Kent. And it does so without guidance for the trial courts.
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^T122¢ A concem with applying Kent is that it fails to define the scope of the "voir

dire hearing" that a trial judge is supposed to cd .nduGt to determine whether offenses are

allied and should merge for sentencing. Given the lack of facts typically set forth in the

indictment, the voir dire hearing would necessarily require additional fact finding. But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unanswered.

(11231 To illustrate how these questions might arise, suppose a case where the

defendant pleads guilty to an indictment charging a rape and kidnapping that occurs on the

same day to the same victim. The court accepts the plea, the defendant makes no request

that the sentences merge, so the offenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been raised, the sentence

is reversed. On remand, the defendant argues that the two offenses are allied and must

merge because.. they were committed with a state of mind to commit only one act. The

state disagrees and theorizes that the defendant's acts were committed separately and

should not merge for sentencing. With no agreement of the parties, the court decides to

hold a voir dire hearing to resolve the issue. What is the scope of this hearing?

fi,11124) As a court, we have previously allowed allied offenses issues arising from

trials to be determined solely on the arguments of counsel. That procedure is defensible

because a trial produces facts from which the court can determine whether individual

crimes were allied offenses of similar import. But with remands of guilty plea cases like
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this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

That being the case, it appears that the court would have to at least conduct a mini or

abbreviated trial. This sort of trial or hearing would be required because the allied

offenses issue is one in which the court must determine whether the multiple offenses were

committed with a state of mind to commit only one act. I can imagine no other way to

determine this other than to hear evidence of the underlying crimes. The irony of having

to hold such a trial or evidentiary hearing from a plea agreement is obvious.

fflM'^ There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bears the burden of establishing his entitlement to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Iviughni, 33 Ohio St.3d 65, 67, 514 N.E.2d 8 i0 (198 i). What is the court's

standard for finding that offenses are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire hearing without waiving the Fifth Amendment right against self-incrimination?

If new evidence surfaces at the voir dire hearing, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does the court have to make

findings of fact?
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{^7126{ There is always the possibility that the parties on remand could stipulate

facts beyond those stated in the indictment, but it is unclear why defense counsel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, defense counsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a,

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court find that merger is warranted.

{qf127} One of the reasons given by one of the concurring opinions in this case is to

express concern that this "dissenting opinion may become the law of this state." Ante at $

67. With all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) - at least with regard to plain error jurisprudence. A.A^xd

the unanswered questions about the scope of the proposed voir dire hearing to be

conducted on remand should cause this court to pause before abandoning our

well-established plain error doctrine and creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

issue.

{171.28{ Of course, no appellate court can or should try to predict all the possible

consequences of a ruling. But having adopted a new rule, this court does a disservice to

the trial court by failing to consider the practical consequences of this ruling.
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fq(I29) What this case demonstrates is that the defense.- not the court and i-iot tl-ie

prosecuting attorney - has the ultimate duty to raise any potential allied offenses at the

time of sentencing. If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot be established on the mere possibility that a

sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error occurred, the defendant's recourse is in postconviction

proceedings.
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1242 (9th D"zst,1985), We certify the following issue to the Supreme Court of
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FR.4NK D. CELEBREZZE, JR., J.,
EILEEN T. GALLAGHER, J.,
IARRY A. JONES, SR., J.7
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4..+ R^?B^B.k, J.3 and

^ENNETH A . ROCCO, J.

Dissenting:

EILEEN A. GALLAGHER, J.,
KATHLEEN ANN KEOUGH, J., and
MARY EILEEN KILBANE, J.
SEAN C. GALLAGHER, J., DISSENTS (WITH ^^P-ARATE OPINION)

SEAN C. GALLAGHER, Je, 1?1SSENTING.

T respectfully dissent from the majority decision to certify a conflict in this

matter. I would not grant that request because the cases in question predate

eTohrason and are from the 1970s and mid 1980s, long before any of the current

analysis of merger was considered. 1f the parties want to consider a case for

^oSS1blR 'o1"^.^ie¢, t^"1^'^ should look '^^? State v. ^'^?^oT^a.^, 10th Di=. F^'^.n^"^.;.^

No. 10AP-557, 2011-t7hio-1191.

In any event, I would reject the analysis in 7'h-omr^^ and maintain the

principle that separate victims always means, the offenses have a dissimilar

import. A review of Rogers makes the separate victim/separate conviction

principle clear:

Separate victirns alone €^^tabiished. a separate anirnus for each
offense. Even if the defendant cannot distinguish one victim's goods
from another's does not mean his conduct did not impact multiple
victims. Each victim has a specific and identifiable right to redress
against the conduct of the defendant. The defendant's conduct in
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_3_

receiving goods he knows to be stolen inherently implies that they
maybe from multiple owners or locations. "Multiple , sentences for
a single act committed against multiple victims is permissible where----- ------- ----- ... __- _ _ _ --
^k^e ^ffense is defined in terms of conduct toward `^an^-t]Eler ^^ ^u-ch

...__

^ffenses,are of dissimilar import; the import being each person
dE°_ 1 .. f '.'i

State v. Tapscott, 7th-Dist: No,- 11 ..AM 26, 2012-Ohxo-4213; quoting State ve

Jones, 18 Ohio SUd 116, 118, 480 N.E.2d 408 (1985).

If a prosecutor charges only one count of receiving stolen property where

the "goods" in question come from multiple victims, then the prosecutor has

effectively conceded, through the charging process, that the conduct mergese

Where, however, the prosecutor da.sta^zuish^s victims through separate counts,

each of those victims (i.^ guilt is admitted or established) is impacted by the

offender's conduct, and those offenses are of dissimilar import, the dissimilar

import being each person affected by the offender's conduct. I re^ect the ^raf^i^-

of "mens rea" concepts from the guilt phase onto sentenein^prrcedures. The fact

that a defendant does not "know" precisely who owned something, or that there

were multiple victims in a receiving stolen property scenario, does not impact

the analysis that leads to establishing that the crimes have a dissimilar import.

Further, a close read of the receiving stolen property statute specifically notes

"property of another." Because an offender's conduct impacts separate victims,

his offenses are, in effect, dissimilar and subject to separate punishments.

196



THE UNITED S'I'ATES CONSTITUTION - We the People Page 1 of 1

. n

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except
in cases arising in the land or naval forces, or in the Militia, when in

actual service in time of War or public danger; nor shall any person
be subject for the same offence to be twice put in jeopardy of life or

limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use,

without just compensation.

http://constitutionus.com/ 197 1/3/2014



T'I-lE UNITED STATES CONSTITUTION -We the People Page 1 of 1

..fi^^°.^^.,^.I 3 . J..:I

1: No State shall enter into any Treaty, Alliance, or Confederation;
grant Letters of Marque and Reprisal; coin Money; emit Bills of

Credit; make any Thing but gold and silver Coin a Tender in Payment
of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of N®bilityp

2: No State shall, without the Consent of the Congress, lay any
Imposts or Duties on Imports or Exports, except what may be
absolutely necessary for executing it`s inspection Laws: and the net
Produce of ail Duties and Imposts, laid by any State on Imports or
Exports, shall be for the Use of the Treasury of the United States; and
all such Laws shall be subject to the Revision and Controul of the
Congress.

3: No State shall, without the Consent of Congress, lay anyDuty of
Tonnage, keep Troops, or Ships of War in time of Peace, enter into
any Agreement or Compact with another State, or with a foreign
Power, or engage in War, unless actually invaded, or in such
imminent Danger as will not admit of delay.

htq)://constitutionus.com/ 198 1/3/2014



Lawriter - ORC - 2941.25 Allied offenses of similar import - multiple counts. Page 1 of 1

^^i/^ `i%% abuf^.oô '"^4#w?eon ^ ^Je1:i^ei^ ^i;i^^^%Y^'/ .^, j^iGiG:,i.^%^^^i ^•.^^ai^/ y/.^ ^. e. .^.^y ^ / ^ ^s^" ^ ,^ ^^/G i r^'/ / G^ . ^v.

(A) Where the same conduct bydefendant can be construed to constitute two or more allied' offenses
of similar import, the indictment or information may contain counts for all such offenses, but the
defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or where his
conduct results in two or more offenses of the same or similar kind committed separately or with a
separate animus as to each, the indictment or information may contain counts for all such offenses,
and the defendant may be convicted of all of them.

Effective Date: 01-01-1974

http://codes.ohio.gov/orc/2941.25 199 1/3/2014
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