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INTRODUCTION AND SUMMARY OF ARGUMENT

Consistent with the established principles of appellate review, a defendant who pleads

guilty to multiple offenses and fails to raise an allied offenses issue at sentencing waives or

forfeits the right to argue all but plain error on appeal. And since, a. plain error analysis is always

predicated on there being an "obvious" error in failing to merge allied offenses, the claimed error

must fail if the record contains no facts proving that a merger error occurred.

The Eighth District's en banc decision in State v. Rogers, 8th Dist. Ciuyahoga Nos.

98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-3235, 994 N.E.2d 499,

misinterprets the holding in State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d

923, that "allied offenses of similar import must be merged at sentencing or the sentence is

contrary to law." The State concedes that when allied offenses error is obvious on the record, an

appellate court should find the error rises to the level of plain error. But there is no plain error

when a defendant pleads guilty to an indictment, fails to offer any evidence at sentencing to

show why the offenses are allied, and the appellate record contains no facts to show why

multiple offenses should merge for sentencing.

Here, the Eighth District decided to reverse and remand Frank Rogers, Jr.'s, conviction

not because an error occurred at sentencing, but because it could not tell if an error occurred.

Instead of relying on the established application of the plain error rule, the lower court

circumvented the rule by holding that plain error occurs simply because the trial court failed to

affirmatively conduct a "facial" inquiry of the offenses at sentencing to determine whether the

multiple offenses are allied. Underwood does not explicitly place a duty on a trial court to make

this inquiry and that duty cannot be inferred from the allied offenses statute or prior case law. In

creating this new duty for trail courts, the Eighth District relieves defense counsel of any duty to



protect their client's rights-it essentially fmds that any issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by a trial

court's failure to raise the issue sua sponte and hold a hearing on the matter. The Eighth

District's en banc holding is a misapplication of the plain error rule, a misreading of Supreme

Court precedent, a clear departure from our traditional adversarial process and should be

reversed.

Additionally, as the offense of receiving stolen property is an offense against the person

whose property was stolen, when an indictment charges two counts of receiving the stolen

property of two separate and distinct victims the offenses are not allied and do not merge for the

purposes of sentencing. This part of the Eighth District's holding in the en banc decision of

Rogers should be affirmed.

STATEMENT OF THE CASE AND RELEVANT FACTS

A Cuyahoga County grand jury indicted Frank Rogers, Jr., in eight different criminal

cases over .the course .of two years. All_ .eight cases were resolved through a negotiated plea

agreement on January 24, 2012. The relevant cases for this appeal are labeled CR-11-545992

and CR-11-553806.

1. The Indictments and Relevant Counts of Conviction

In CR-11-545992, the "truck and tire case," a grand jury indicted Rogers on January 21,

2011 with two counts of failure to comply under R.C. 2921.331(B), one count of failure to

comply under 2921.331(A), two counts of receiving stolen property under R.C. 2913.51(A), and

possession of criminal tools under R.C. 2923.24(A). In CR-11-553806, "the multiple victim

case," a grand jury indicted him on September 9, 2011 with two counts of receiving stolen

property under R.C. 2913.51(A).
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Rogers pleaded guilty to two counts of receiving stolen property and the one count of

possession of criminal tools in the truck and tire case. The indictment language for count four

stated:

did receive, retain, or dispose of a 2006 Ford F 150 Pick Up Truck,
the property of Mark Johnson knowing or having reasonable cause
to believe that the property had been obtained through commission
of a theft offense and property involved was a motor vehicle.

Count five's indictment language five stated:

did receive, retain, or dispose of Tires & Rims, the property of
Mark Johnson knowing or having reasonable cause to believe that
the property had been obtained through commission of a theft
offense and property involved was $500 or more and was less than

' $5,000.

The indictment language of count six stated:

did possess or have under the person's control any substance,
device, instrument, or article, to wit: a Tire Jack, and/or a Tow
Chain, and/or Lug Nut Wrenches, with purpose to use it
criminally.

__FURTHERMORE., _the a- Tire Jack, and/or a Tow Chain, and/or
Lug Nut Wrenches, involved in the offense were intended to use in
the commission of a felony, to wit: RC 2913.51 A (Receiving
Stolen Property).

Additionally, Rogers pleaded guilty to two counts of receiving stolen property in the

multiple victim case. The language of count one in that indictment read:

did receive, retain, or dispose of jewelry and/or silverware and/or
ceramic dolls and/or religious item, the property of Vilma Fontana
knowing or having reasonable cause to believe that the property
had been obtained through commission of a theft offense and
property involved was $500 or more and was less than $5,000.

Count two stated:

did receive, retain, or dispose of jewelry, the property of Rebecca
Zuchowski knowing or having reasonable cause to believe that the

3



property had been obtained through commission of a theft offense
and property involved was $500 or more and was less than $5,000.

II. Rogers's Plea Hearing

During Rogers's plea on January 24, 2012, the trial court conducted the appropriate

Crim.R. 11 plea colloquy in which, Rogers acknowledged that a guilty plea means he admits to

the facts in the indictments. (Tr. 12-23, 16). Further, the trial court explained the possible

penalties for each offenses felony level. (Tr. 18-19). Rogers understood that he faced six to

twelve months for the fifth degree felonies and six to eighteen months for the fourth degree

felony. (Tr.18-21). After the colloquy, the trial court found Rogers to be aware of the maximum

penalties and that he knowingly, intelligently, and voluntarily made his guilty pleas. (Tr. 23).

Rogers requested a pre-sentencing investigation and the trial court so ordered. (Tr. 32-33).

III. Rogers's Sentencing Hearing

The trial court sentenced Rogers on February 28, 2012. The trial court stated that it

reviewed the pre-sentencing investigation report. (Tr. 38). The two victims in CR-11-553806,

Vilma Fontana and Rebecca Zuchowski, testified that their belongings were taken from their

homes in Independence and Lakewood Police recovered their belongings when Rogers tried to

fence the items at a pawn shop. (Tr. 46-56). Their different homes were burglarized on the same

day. Rogers II at ¶ 20. Jewelry was stolen from the one home and religious items were stolen

from the other. (Tr. 49, 54). Two different victims resided in each home. Rogers II at ¶ 20.

Rogers was caught trying to pawn the stolen goods, but in Rogers I the Eighth District

determined it was unclear from the record as two whether or not Rogers was caught with trying

to pawn the stolen goods at the same time. Id. at ¶ 17. While the trial prosecutor at sentencing

repeatedly clarified that Rogers was not charged with Burglary of either home, the first victim

spoke of Roger's confession to burglarizing her home while her 98 year-old mother was still

4



inside. (Tr. 46, 50-51, 53). The discussion of the confession was not objected to by the defense

counsel and is a part of the record.

No one placed any evidence or testimony on the record regarding Mark Johnson's stolen

pickup truck, tires, and rims, or Rogers's possession of the tire jack, tow chain, and lug nut

wrenches in CR-11-545992. The trial court then sentenced Rogers to an aggregate total of

twenty-four months in CR-11-545992-twelve months for receiving the stolen pickup truck

consecutive to the six months for receiving the stolen tires and rims, and consecutive to the six

months for possessing the tire jack, tow chain, and lug nut wrenches. Additionally, the trial court

sentenced him consecutively to six months for receiving the stolen property of Vilma Fontana

and twelve months for receiving the stolen property of Rebecca Zuchowski for an aggregate

period of incarceration of eighteen months in CR-11-553806. Further, the trial court imposed the

sentences in all of the eight indicted cases to be served consecutively to one another (Tr. 73).

During the sentencing, defense counsel did not raise any objection regarding the issue of allied

offenses or assert any argument that the offenses in either of the two cases should be merged.

IV. Rogers I

Roger's appealed his convictions and sentence in State v. Rogers, 8th Dist. Cuyahoga

Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-1027, 990 N.E.2d

1085 ("Rogers 1"). In his appeal, he raised for the first time the issue of allied offenses in both

the truck and tires case and the multiple victim case. On March 21, 2013, the Eighth District

Court of Appeals affinned Rogers's convictions and sentence, holding at the outset that:

We therefore find no basis for the suggestion that it is plain error
for the [trial] court to fail to inquire into the possibility of whether
offenses are allied for the purposes of sentencing. We continue to
adhere to the basic proposition of appellate review that plain error
can only exist if there is evidence making an error manifest on the
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record. We cannot envision a scenario where the absence of error
on the record can ever suffice to show plain error.

Id. at ¶ 11. The Eighth District court went on to evaluate the individual counts regarding the

issue of allied offenses for the above described cases. Concerning multiple victim case, the

Eighth District ruled that:

it is unclear from the transcript whether the two counts of receiving
stolen property were committed with a state of mind to commit
only one act. The indictment charged Rogers with committing
those acts on the same day, but it did not charge that those acts
occurred at the same time. It is possible from the record on appeal
that he attempted to dispose of the stolen items separately, and that
possibility alone is enough for us to fmd that he has failed to show
an error that is so obvious that it rises to the level of plain error.

(Citations Omitted.) Id. at ¶ 17. Regarding the truck and tires case, the Eighth District held:

There is nothing in the record to support Roger's argument that the
tires and rims were from the stolen truck. Although the indictment
identifies the truck that Rogers received, retained, or tried to
dispose of, the count relating to the "Tires & Rims" made no
connection to them being a part of the stolen truck. With the
absence of any facts to support this assertion, we cannot find that
the court committed plain error by failing to merge for sentencing
Counts 4 and 5 of the indictment in CR-545992.

(Citations Omitted.) Id. at ¶ 19.

V. Rogers II

Sua sponte, the Eighth District designated the decision in Rogers I for en banc review on

March 25, 2013. After some briefing by the parties, the Eighth District voted eleven to one in

State v. Rogers, 8th Dist. Cuyahoga Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589,

98590, 2013-Ohio-3235, 994 N.E.2d 499 ("Rogers IP'), to affirm the trial court's imposition of

separate sentences in the multiple victim case, but reversed and remanded the imposition of

. separate sentences in the truck and tires case on July 25, 2013.
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In finding that the two counts of receiving stolen property in the multiple victim case

were not allied, the Eighth District simply stated "[s]eparate victims alone established a separate

animus for each offense." Id. at ¶ 22.

The Eighth District court reversed and remanded the sentences in the truck and tire case

by finding that "we are unable to determine if these offenses were allied offenses of similar

import. [...] There are simply no facts in the record to aid in our mandated de novo review of

the issue." Id. at ¶ 25. According to the Eighth District:

Underwood placed the duty squarely on the trial court judge to
address the merger question. Underwood, 124 Ohio St.3d 365,
2010-Ohio-1, 922 N.E.2d 923. Likewise, the merger statute
imposes the same duty. R.C. 2941.25. Ultimately, it is the trial
judge who imposes the sentence in a case. While the judge cannot
be an advocate for either position, the trial court must address the
potential allied-offense issue when the charges facially present a
question of merger. A defendant's conviction on multiple counts,
regardless of how achieved, does not affect the court's duty to
merge allied offenses of similar import at sentencing.

When a facial review of the charges and the elements of the crimes
_present a viable question of merger, the court must apply the
Johnson test.

***

We therefore hold that a trial court commits error where multiple
charges facially present a question of merger under R.C. 2941.25
and the trial court fails to conduct an allied offenses of similar
import analysis. We will discuss the effect of this error in more
detail below.

Id. at ¶ 27-33

In so doing, the Eighth District recognized that Rogers's trial counsel failed to raise the

merger question in the trial court below, but that "a guilty plea alone does not constitute a valid

waiver of the protections from possible double jeopardy under R.C. 2941.25." Rogers II at ¶ 35,

41. Instead, the Eighth District considered, "if the failure to assert double jeopardy at the trial
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court level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error." Id. at ¶ 36. But, "[d]efense counsel's failure to raise the merger issue does not relieve the

trial court of its duty to determine the merger question when a facial question of merger presents

itself. Ultimately it is the trial court that must apply the statutory requirements in R.C. 2941.25

and address the possible merger questions." Id. at ¶ 37. Reasoning, "[m]erger occurs just prior

to the entry of conviction and is a function of sentencing that is the exclusive domain of the trial

judge," the Eighth District found with "the absence of a stipulation or an agreement on which

offenses are allied, a guilty plea does not negate the court's mandatory duty to merge allied

offenses of similar import at sentencing." Id. at ¶ 38, 40, citing Underwood at ¶ 26.

Regarding review for plain error, the Eighth District when on to conclude:

[Previous Eighth District opinions] accept the principle that it is
plain error not to merge allied offenses, but rationalize that since
there are no facts to find plain error, plain error does not exist.
This is a self-fulfilling prophecy that defeats the constitutional
protection outlined in Underwood. In our view, it is the absence of
facts, or at least an inquiry into those facts, that makes the question
ripe for review and creates plain error.

The duty to merge implies a duty to inquire and determine whether
multiple charges are allied offenses of similar import. Without the
duty to inquire and determine, the duty to merge would be empty.
An essential step in the merger process is applying the
requirements of R.C. 2941.25, and hence the Johnson test, to the
multiple charges. In our view, the failure to take this step where a
facial review of the charges reveals it is necessary establishes
prejudice and affects the outcome of the case. This is the
fundamental distinction between our view and that of the dissent.

^**

[. ..] The plain error goes to the failure to address the required
allied-offense analysis, not the plain error that exists when a record
clearly demonstrates the offenses should have merged.

Id. at ¶ 54-59.
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In the end, the Eighth District held en banc:

(a) Where a facial question of allied offenses of similar import
presents itself, a trial court judge has a duty to inquire and
determine under R.C. 2941.25 whether those offenses should
merge. A trial court commits plain error in failing to inquire and
determine whether such offenses of similar import.

(b) A defendant's failure to raise an allied offense of similar
import issue in the trial court is not a bar to appellate review of the
issue.

(c) While facts establishing the conduct of the offender offered
at the time of a plea may be used to establish that offenses are not
allied, a guilty plea alone that does not include a stipulation or a
finding that offenses are not allied offenses of similar import does
not conclusively resolve the merger question. Thus, a guilty plea
does not constitute a valid waiver of the protections from possible
double jeopardy under R.C. 2941. 25.

Rogersllat¶63.

VI. Certified Conflicts

On the same day the appellate court released its decision in Rogers II, the Eighth District

sua sponte certified a conflict between its decision in Rogers II and State v. Wallace, 6th Dist.

Wood No. WD-11-031, 2012-Ohio-2675, as it relates to the plain error and the issue of allied

offenses. In Wallace, the Sixth District held:

We have reviewed the record. In our view, even were we to
consider appellant's argument on allied offenses as plain error,
appellant's argument must fail. The record lacks evidence upon
which to determine whether the same conduct resulted in both
convictions. On this record, we are unable to determine whether
the offenses were in fact committed by the same conduct.

Id. at ¶ 12. In its order, the Eighth District certified the following issues to this Court:

(1) Whether a trial court commits plain error where multiple
offenses present a facial question of allied offenses of similar
import, yet the trial court fails to determine whether those offenses
should merge under R.C. 2941.25 at sentencing;
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(2) Whether the failure of a defendant to raise an allied-offense
issue or to object in the trial court can constitute an effective
waiver or forfeiture of a defendant's constitutional rights against
double jeopardy and a bar to appellate review of the issue when the
record is silent on the defendant's conduct.

And, after some additional motion practice by the parties below, on September 6, 2013,

the Eighth District certified a second conflict between its holding pertaining to separate victims

and allied offenses in Rogers II and the Ninth District's opinion in State v. Wilson, 212 Ohio

App.3d 171, 486 N.E. 2d 1242 (9th Dist. 1985). In Wilson, the appellate court found:

In this case, the record reveals that on February 16, 1984, Wilson
sold various items of jewelry to Dale Forster of C. E. Forster &
Sons Jewelers. It was subsequently determined that the jewelry
had been reported stolen in two separate burglaries. The state put
on evidence to demonstrate that these items belonged to three
different individuals. However, the state failed to prove that
Wilson participated in these burglaries. The only evidence offered
by the state which connected Wilson to the stolen property was the
fact that he disposed of these stolen items in one transaction. As
such, Wilson cannot be convicted and sentenced for three separate
crimes of receiving stolen property. See, generally, State v.
Sanders (1978), 59 Ohio App.2d 187, 392 N.E.2d 1297 [13 O. O.
3d 209j..

Accordingly, the trial court erred in not merging the three counts of
receiving stolen property for purposes of sentencing. Thus, this
assignment of error is well-taken.

Id. at 172. In its order, the Eighth District certified the following issue to this Court:

Whether an offender who receives, retains, or disposes of the
property of two or more other persons in a single transaction
maybe convicted and sentenced for more than one count of
receiving stolen property?

The State of Ohio filed its notice of certified conflict with this Court on August 7, 2013

for the Eighth District's order certifying a conflict on July 25, 2013 in Ohio Supreme Court case

number 13-1255. As a result of the Eighth District's order certifying a conflict on September 6,

2013, Roger's filed his notice of certified conflict with this Court on September 20, 2013 in Ohio
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Supreme Court case number 13-1501. On October 23, 2013, this Court determined conflicts

existed and issued orders consolidating the two case numbers and ordering briefmg under S.Ct.

Prac.R. 16.05. The State of Ohio was designated Appellant/Cross-Appellee and Rogers was

designated Appellee/Cross-Appellant. The State of Ohio's first brief now follows.

LAW A-N.D ARGUMENT

The Eight District's en banc opinion in State v. Rogers, 8th Dist. Cuyahoga Nos. 98292,

98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-3235, 994 N.E.2d 499 ("Rogers

II "), conflicts with other district courts of appeals on two distinct issues. In the first issue, the

Eighth District incorrectly expands this Court's holding in State v. Underwood, 124 Ohio St.3d

365, 2010-Ohio-1, 922 N.E.2d 923, to mandate a trial court hold a "voir dire" hearing on allied

offenses of similar import issues even where the record does not present such issues, however,

the Eighth District does correctly determine that there is no issue as to allied offenses and the

merger of sentences where an offender commits the same offense against multiple victims.

1. Where a Defendant Pleads Guilty to Multiple Offenses and does not Object to
the Imposition of Separate Sentences, the Defendant Waives or Forfeits any
Allied Offense Claims on Appeal. An Appellate Court cannot Presume that
Plain Error Occurred Based on a Record that is Silent as to Allied Offense
Analysis.

The Eighth District circumvented conventional plain error analysis by taking this Court's

holding in Underwood out of context by relieving defendants of the responsibility to object at

sentencing in order to preserve for appeal a claimed error by a trial court concerning the merger

of sentences for allied offenses of similar import. It did so on the following premises: (1) an

allied offense issue invokes the sentencing component of the Double Jeopardy Clause of the

Fifth Amendment to the United States Constitution and constitutional errors cannot be waived

unless the waiver is knowing, intelligent, and voluntary; (2) the imposition of multiple sentences
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for allied offenses of similar import is plain error; and (3) under R.C. 2941.25, the trial court

must determine prior to sentencing whether the defendant committed the offenses with the same

conduct.

From these premises the Eighth District concludes trial courts not only have a duty to

merge allied offenses of similar import, but trial courts also has the obligation to sua sponte raise

the issue of allied offenses at sentencing when the defendant fails to do so. This conclusion is

invalid and conflicts with the Sixth District's holding in State v. Wallace, 6th Dist. Wood No.

WD-11-031, 2012-Ohio-2675. As a result, this Court ordered the parties to brief the following

issues:

(1) WHETHER A TRIAL COURT COMMITS PLAIN ERROR WHERE
MULTIPLE OFFENSES PRESENT A FACIAL QUESTION OF ALLIED
OFFENSES OF SIMILAR IMPORT, YET T TRIAL COURT FAILS TO
DETERMINE WHETHER THOSE OFFENSES SHOULD MERGE
UNDER R.C. 2941.25 AT SENTENCING;

(2) WHETHER THE FAILURE OF A DEFENDANT TO RAISE AN
ALLIED-OFFENSE ISSUE OR TO OBJECT IN THE TRIAL COURT
CAN_CONSTITUTE AN EFFECTIVE W R OR FORFEITURE OF A
DEFENDANT'S CONSTITUTIONAL RIGHTS AGAINST DO LE
JEOPARDY AND A BAR TO APPELLATE REVIEW OF THE ISSUE
WHEN THE RECORD IS SILENT ON THE DEFENDANT'S CONDUCT.

A. Allied Offenses of Similar Import

R.C.2941.25 codifies the protections of the Double Jeopardy Clause of the Fifth

Amendment to the United States Constitution and Section 10, Article I of the Ohio Constitution,

prohibiting multiple punishments for the same offense. The statute states:

(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the
indictment or information may contain counts for all such offenses,
but the defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in two
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or more offenses of the same or similar kind committed separately
or with a separate animus as to each, the indictment or information
may contain counts for all such offenses, and the defendant may be
convicted of all of them.

R.C.2941.25(A) provides that there may be only one conviction for allied offenses of

similar import. Because a defendant may be convicted of only one offense for such conduct, the

defendant may be sentenced for only one offense. This Court previously held that allied offenses

of similar import are to be merged at sentencing. See State v. Brown, 119 Ohio St.3d 447, 2008-

Ohio-4569, 895 N.E.2d 149, ¶ 43; State v. McGuire, 80 Ohio St.3d 390, 399, 686 N.E.2d 1112

(1997). "Thus, a trial court is prohibited from imposing individual. sentences for counts that

constitute allied offenses of similar import. A defendant's plea to multiple counts does not affect

the court's duty to merge those allied counts at sentencing. This duty is mandatory, not.

discretionary." Underwood at ¶ 26.

Further, this Court held in State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, 942

N.E. 2d 1061, that R.C.2941.25 instructs trial courts to look at the defendant's conduct when

evaluating whether offenses are allied. And, in State v. Williams, 134 Ohio St.3d 482, 2012-

Ohio-5699, 983 N.E.2d 1245, this Court ruled that appellate courts should apply a de novo

standard of review in reviewing a trial court's R.C. 2941.25 merger determination.

B. A Plea of Guilty Waives an Allied Offenses Issue on Appeal if a Defendant Fails to
Object at Sentencing.

During sentencing, Rogers's trial counsel failed to raise the merger question in the trial

court below. Consequently, his knowing, intelligent, and voluntary pleas of guilt serve as the

basis of waiving allied offenses challenges on appeal.

The merger of allied offenses of similar import, while required by R.C. 2941.25(A), is

not of such fundamental importance that it may not be waived or forfeited by a defendant. See,
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e.g.., State v. Comen, 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990) (declining to consider

defendant's allied-offenses argument because he did not object in the trial court to the failure to

merge the offenses). A constitutional right, as any other right, may be waived. Stacy v. Van

Coren, 18 Ohio St.2d 188, 190, 248 N.E.2d 603 (1969), quoting Yakus v. United States, 321 U.S.

414, 444, 64 S.Ct. 660, 88 L.Ed.2d 834 ("No procedural principle is more familiar to this Court

than that a constitutional right may be forfeited in criminal as well as civil cases by the failure to

make timely assertion of the right before a tribunal having jurisdiction to determine it.").

However, when a defendant is sentenced to allied offenses double jeopardy is implicated and

there is a presumption against the waiver of constitutional rights. Underwood, at ¶ 32, citing

State v. Adams, 43 Ohio St.3d 67, 69, 538 N.E.2d 1025 (1989). "`Waivers of constitutional

rights not only must be voluntary, but must be knowing, intelligent acts done with sufficient

awareness of the relevant circumstances and likely consequences. "' Adams at 69, quoting Brady

v. United States, 397 U.S. 742, 748, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970). "A waiver of

important constitutional rights cannot be presumed from a silent record [...]." State v. Stone, 43

Ohio St.2d 163, 167, 331 N.E.2d 411 (1975).

A guilty plea waives all appealable errors except for a challenge as to whether the

defendant made a knowing, intelligent and voluntary acceptance of the plea. State v. Spates

(1992), 64 Ohio St.3d 269, 272-273, 595 N.E.2d 351. Consequently, a plea of guilty waives all

non-jurisdictional defects. State v. Watson, 8th Dist. Cuyahoga. No. 34664, 190868 (Apr. 8,

1976), citing Ross v. Common Pleas Court of Auglaize County, 30 Ohio St.2d 323, 324, 285

N.E.2d 25 (1972) ("[a] defendant who enters a voluntary plea of guilty while represented by

competent counsel waives all non-jurisdictional defects in prior stages of the proceedings."); see,

also, State v. Hooper, 7th Dist. Columbiana No. 03 CO 30, 2005-Ohio-7084, ¶ 7-17 (defendant
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who enters guilty plea to two distinct offenses waives argument that offenses are, in reality,

allied offenses of similar import).

Here, in the truck and tire case, Rogers was charged with two separate counts of

receiving stolen property and one count for possession of criminal tools. Each receiving stolen

property count specified different property in the language of the indictment a pickup truck and

tires and rims. The possession of criminal tools indictment language also specified different

items that were likely used in the commission of a crime. Rogers pleaded guilty to those three

separate offenses. This is unlike the facts underlying this Court's decision in Underwood, supra.

In that case, the defendant entered a no contest plea to two counts of aggravated theft and two

counts of theft; which on their face did not distinguish four separate offenses. The defendant's

acts only covered the theft of $100,000 from the same victims and the theft of $500 from his

employer. Id. at ¶ 2-4.

Because Underwood involved a no contest plea, this Court was not able to reach the issue

of.whether the defendant waived his double jeopardy rights and the issue of allied offenses on

appeal with a knowingly, intelligently, and voluntarily made guilty plea. Here, Rogers pleaded

guilty to three separate offenses in the truck and tire case. The trial court made Rogers aware of

his potential maximum sentence for each crime he pleaded guilty to during the Crim.R. I 1 plea

colloquy. The trial court informed Rogers of the maximum sentences for the fourth and fifth

degree felonies for receiving the stolen pickup truck and tires/rims and the possession of the tire

jack, tow chain, and/or lug nut wrenGh. Accordingly, since he did not object at sentencing to the

trial courts alleged failure to merge the offenses and he knew of his maximum potential

sentences for those offenses he knowingly, intelligently, and voluntarily waived any challenge of

double jeopardy or allied offenses on appeal.
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C. Alternatively, a Defendant Forfeits all but Plain Error on Appeal Regarding the
Issue of Allied Offenses when He Fails to Object at Sentencing.

The Eighth District concluded that Rogers's failure to raise the merger issue at sentencing

did not constitute a waiver of his double jeopardy rights. In so doing, it appeared to confuse the

concepts of "waiver" and "forfeiture." If failing to raise the issue of merger means Rogers did

not waive his double jeopardy rights, then he forfeited the right to argue anything but plain error

on appeal.

1. Allied Offense Issues are Forfeited on Appeal when a Defendant Fails to Object
at Sentencing.

A "waiver" is the intentional relinquishment or abandonment of a right, while a

"forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502, 2007-

Ohio-4642, 873 N.E.2d 306, ¶ 23. The waiver of a right is not subject to plain error review

under Crim.R. 52(B), but a forfeiture of an objection is subject to plain error review under

Crim.R. 52(B). Id. If Rogers did not intentionally relinquish his double jeopardy rights when he

failed to object at sentencing that the trial court sentenced him separately on allied offenses of

similar import, then he forfeited the right to complain of anything but plain error on appeal by

not timely raising his objection. Underwood addressed this very point when this Court rejected

the argument that a guilty plea to a jointly recommended sentence constituted a waiver of the

right to raise an allied offense issue on appeal. Underwood, supra, at ¶ 32.

A defendant who pleads guilty and does not raise the issue of allied offenses at the time

of sentencing forfeits all but plain error on appeal. In Comen, supra, this Court found an. allied

offenses argument forfeited on appeal because the defendant did not raise the issue in the trial

court. Contained within the idea of issue forfeiture in the context of allied offenses is that a party

who fails to object waives all but plain error. See State v. Foust, 105 Ohio St.3d 137, 2004-
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Ohio-7006, 823 N.E. 2d 836, T. 139 (argument that state failed to prove separate animus for

separate offenses was not raised at trial and defendant "thus waived all but plain error"). If

Rogers did not waive his right to not be held twice in jeopardy for the same conduct, then by

failing to raise the issue in the trial court he forfeited the right to object to this aspect of his

sentence.

Comen should end any discussion concerning the application of the plain error rule in this

case, but the Eighth District brushes that case to the side with the statement that it is

"contradicted" by Underwood. Rogers II at ¶ 56. That statement is incorrect because

Underwood is entirely consistent with Comen. This Court. recognized Underwood's guilty plea

did not waive error, but instead it concluded he simply forfeited all but plain error for purposes

of appeal. Underwood at ¶ 31-32. With the state having conceded that Underwood's offenses

were allied and should have merged for sentencing, this Court found that the trial court's failure

to merge those sentences rose to the level of plain error. Id. at ¶ 8, 31.

Due to the concession of plain error in Underwood, this Court did not cite to Comen for

the legal proposition that a failure to raise an allied offenses objection at sentencing forfeits all

but plain error. With plain error established in Underwood, Comen's forfeiture of the right to

argue allied offenses was immaterial.

2. The Eighth District Misapplied the Doctrine of Plain Error in Rogers II.

As the Eight District concedes in this case, "[t]here are simply no facts in the record to

aid in our mandated de novo review" of the merger issue. Rogers II at ¶ 25. Without facts

showing why offenses should merge, an appellate court cannot say that any sentencing error

occurred, much less that an error occurred so "obvious" that it rose to the level of "plain" error.
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The plain error doctrine set forth in Crim. R. 52(B) states that "[p]lain errors or defects

affecting substantial rights may be noticed although they were not brought to the attention of the

court." This rule is identical to Fed.R.Crim.P. 52(b) and Ohio courts. resort to federal precedent

when construing the state version of the rule. See, e.g., State v. Wamsley, 117 Ohio St. 3d 388,

2008-Ohio-1195, 884 N.E.2d 45, ¶ 18.

To prevail on a showing of plain error, a defendant must prove three things: (1) an error,

(2) that is plain, and (3) that affects substantial rights. See Jones v. United States, 527 U. S. 373,

389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-

5524, 776 N.E.2d 1061, ¶ 45. A reviewing court will take notice of plain error only with the

utmost caution, and only then to prevent a manifest miscarriage of justice. State v. Long, 53

Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

An appellate court cannot find plain error on the mere possibility that error occurred.

See, e.g., State v. Sanders, 92 Ohio St.3d 245, 264, 750 N.E.2d 90 (2001) (finding that "the

possibility of jury confusion [...] does not reach the level of plain error."); State v. Kelley, 57

Ohio St.3d 127, 130, 566 N.E.2d 658 (1991) (criticizing the court of appeals for finding that "the

possibility that appealable errors occurred at trial constituted plain error and negated appellee's

plea of guilty to the lesser included offense for which he was ultimately sentenced.") It is an

appellant's responsibility under App.R. 16(A)(7) to make an argument with citations to the parts

of the record on which the appellant relies. However, the Eighth District's decision is a

departure from the well-established principle of appellate review requiring an appellant show the

error by reference to the record on appeal. See App.R. 12(A)(2); State v. Stojetz, 84 Ohio St.3d

452, 455, 705 N.E.2d 329 (1999). Thus, when appellate review requires the application of the

plain error doctrine, it is inappropriate for the reviewing court to find plain error because of
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insufficient facts in the record to determine whether error occurred at all in the trial court. If the

reviewing court cannot determine whether an error exists because of an absence of facts in the

record on appeal, logically there is no "obvious" plain error.

3. State v. Comen is Controlling, not State v. Underwood nor State v. Johnson.

When analyzing the issue of forfeiture and plain error as it relates to allied offenses of

similar import it is best to view Rogers's case through the lens of Comen, supra. This Court did

not mention Comen in either Underwood, supra, or Johnson, supra. But, this Court has not

overruled Comen nor has it overruled the long line of precedent fmding an allied offenses

argument forfeited on appeal because it was not raised 'at the time of sentencing and the

defendant failed to show the existence of plain error. See, e.g., State v. Elmore, 111 Ohio St.3d

515, 2006-Ohio-6207, 857 N.E.2d 547, ¶ 54; State v. Foust, supra, ¶ 139; State v. Yarbrough,

104 Ohio St.3d 1, 2004-Ohio-6087, 817 N.E.2d 845, ¶ 96, overraled on other grounds by statute;

State ex rel. Celebrezze v. Gibbs, 60 Ohio St.3d 69, 75, 573 N.E.2d 62 (1991).

Although the Comen, Underwood, and Johnson decisions seem to be at odds; they can be

reconciled. In the Comen line of cases, this Court found an absence of plain error. While, in

Underwood and Johnson there were either facts or a concession showing that plain error

occurred at sentencing. Rogers's case is akin to Comen because of the lack of any facts on the

issue of allied offenses makes it impossible to determine if plain error occurred during the

sentencing hearing. While the indictment in the truck and tires case listed separate offenses as

distinct counts with different property, the Eighth District found plain error because the trial

court did not conduct a hearing on the record to perform its allied offenses of similar import and

merger analysis.
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In the truck and tire case, Rogers pleaded guilty to a bare bones indictment. By doing so,

he admitted the facts alleged in the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio

St.2d 52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentencing

that the receiving stolen property and possession of criminal tools offenses he pleaded guilty to

were allied or that they should merge for sentencing. Thus, he forfeited the right to raise

anything but plain error relating to the merger of his sentences. Under any plausible application

of the plain error rule, Rogers failed to show an error, the existence of which an appellate court

must recognize in order to prevent a miscarriage of justice. On that basis alone, a reviewing

court should reject Rogers's argument that the trial court committed plain error by failing to

merge for sentencing allied offenses of similar import.

The Eighth District cites Underwood, supra, for the pro.position that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed if the

record on appeal does not contain enough information to prove that offenses are not allied. In its

view, holding otherwise might result in a defendant being ordered to serve separate sentences for

allied offenses, thus violating Underwood. Such a conclusion disregards Comen, supra, and

misinterprets this Court's holding in Underwood. In both Underwood and Johnson, this Court's

holdings were predicated on facts or concessions showing that the trial court erred by failing to

merge offenses that actually were allied. Underwood was the result of a no contest plea and

recommended sentence in which the state conceded that the defendant's offenses were allied

offenses of similar import. Underwood at ¶ 8. And, Johnson, supra, involved a jury trial in

which the evidence at trial convincingly showed that the subject offenses were allied. Johnson at

¶ 3, 53-57. In both cases, this Court was able to fmd a merger error that was obvious on the

record.
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The specific holding in Underwood that "offenses of similar import must be merged at

sentencing or the sentence is contrary to law" is explained by the State's argument in that case.

Midway through his trial, Underwood and the State reached a plea agreement in which

Underwood would plead guilty to multiple offenses and the parties jointly recommended a

sentence. Underwood, supra, at ¶ 4. Underwood did not raise the argument to the trial court that

any offenses were allied and should have merged, but he did do so on direct appeal. Id. at ¶ 6.

The state conceded that Underwood's sentences should have merged, but argued that he waived

the right to appeal the merger issue by jointly agreeing to a sentence. Id. at ¶ 8. Accepting the

state's concession regarding merger, this Court cited past precedent for the proposition that allied

offenses are to be merged at sentencing and found that the trial court's failure to merge

Underwood's sentences was plain error. Id. at ¶ 26.

With this Court's finding that the offenses in Underwood and Johnson were allied, its

rulings in those cases that allied offenses must be merged for sentencing is entirely defendable

because it was plainly established on the record that the offenses in each case were allied

offenses of similar import. Therefore, it would violate double jeopardy to force the defendants in

those cases to serve multiple punishments for a single act. Those errors were obvious in each

case was and, indeed, plain error.

In the present case, the Eighth District admits it cannot determine whether Rogers's

offenses were allied or not because Rogers pleaded guilty and failed to make a record at

sentencing to demonstrate his claimed error on appeal. But, nothing in. Underwood suggests that

it applies to the mere possibility that an allied offenses error occurred. Applying Comen, supra,

this Court should hold that a defendant's failure to preserve error at the time of sentencing
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forfeited all but plain error and that under the established principles of plain error such a limited

record on appeal makes it impossible for an appellate court to reverse and remand for plain error.

D. The Eighth District's Reversal and Remand Goes Beyond Plain Error and Actually
Creates a New Form of Reversible Error.

The Eight District's fmal premise requiring a trial court to determine prior to sentencing

whether or not any convicted offenses are any allied offenses of similar effort creates a vague

and inappropriate standard that in reversing and remanding Rogers case for resentencing on

allied offenses not only ignores the plain error doctrine but creates a new form of reversible

error..

According to the Eighth District's en banc opinion, a trial court has an obligation to

address a potential allied offenses issue if the convictions present a "facial" question of merger.

Rogers II at ¶ 32. It is unclear what the Eighth District means with the use of the word "facial."

As a legal term of art, "facial" means obvious or apparent "on its face." Id. at ¶ 104 (Stewart, J.,

dissenting). But application of this standard actually contradicts the Eighth District's conclusion.

The two counts of receiving stolen property involved in CR-11-545992 are (1) a "stolen

pickup truck" and (2) "tires and rims." The single count of possession of criminal tools involved

"a tire jack and/or tow chain and/or lug nut wrenches." As the Eighth District concedes:

[W]e are unable to determine if these offenses were allied offenses
of similar import. It is unclear if the "tires and rims" are from the
same "stolen pickup truck" or from another vehicle. Likewise, it is
unclear how the tools involved were related to either of the
receiving stolen property offenses. There are simply no facts in the
record to aid in our mandated de novo review of the issue.

Id. at ¶ 25.

Logically, if an appellate court cannot determine if offenses are allied offenses of similar import

because there are no facts in the record to suggest that they are, then the reviewing court
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essentially concludes that there is no "facial" question of merger that required the trial court to

inquire into regarding the allied offenses issue at sentencing. By the Eighth District's own

reasoning in Rogers II, it should have affirmed Rogers's sentences. But, rather than apply its

new "facial" approach, the Eighth District adopted a standard that goes beyond the plain error

rule and presumes that all offenses are potentially allied and prior to sentencing a trial court must

inquire into the possibility that sentences might be subject to merger, regardless of what facts are

before the trial court.

The United States Supreme Court has been very clear in cautioning against the

"unwarranted extension" of the plain error rule because it "would skew the Rule's `careful

balancing of our need to encourage all trial participants to seek a fair and accurate trial the first

time around against our insistence that obvious injustice be promptly redressed. United States

v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d 1(1985), quoting United States v. Frady,

456 U.S. 152, 163, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982). Indeed, the Supreme Court stated

that it has no authority to create a "structural error exception" to the plain error rule, and that

such an analysis is inappropriate in a plain error situation. Johnson v. United States, 520 U.S.

461, 466, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997).

While the Eighth District avoids stating its new rule as "per se" or "structural" error, it is

indeed a new form of reversible error. The lower court explains its decision to place a duty on

trial courts to inquire into the possibility that offenses might merge for sentencing by analogizing

allied offenses issues to guilty pleas and claiming that a reviewing court would "automatically"

fmd plain error if a trial court failed to advise a defendant of the right to subpoena witnesses

under Crim.R. 11(C), regardless of whether the defendant claimed any prejudice. Rogers II at ¶

58. The difference between plain error and per se reversible error is the demonstration of
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prejudice. Plain error exists only when a defendant shows error affected his substantial rights

(i.e., prejudice). As with the Eighth District's Crim.R.11 analogy, reversible error presumes

prejudice. See State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d 222, ¶ 9. By

now stating that it would reverse a case even without a showing of prejudice; the Eighth District

concedes it is employing a reversible error analysis. And, it does so without credence to the

United States Supreme Court's admonition that a reversible error analysis is inappropriate in a

plain error situation. Johnson, supra.

At least one other appellate district court has rejected a similar per se error claim in a

post-Underwood allied offenses appeal from a guilty plea. See State v. Wesseling, 1st Dist.

Hamilton No. C-110193, 2011-Ohio-5882, ¶ 6.

In Wessling, the First District concluded:

The state urges us to determine that Wesseling has waived the
allied-offense issue for purposes of this appeal because he failed to
raise that issue at the trial-court level. In doing so, the state
suggests that we distinguish the Ohio Supreme Court's decision in
State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922
N.E.2d 923. In Underwood, the court concluded that when a trial
court imposed sentences on multiple offenses that were subject to
merger under R.C. 2941.25, a defendant could seek appellate
review of that sentence, even though the defendant had pleaded no
contest to the charges, his sentence was jointly recommended by
the defendant and the state, and the defendant did not raise the
allied-offense issue in the trial court. Id. at ¶ 26-¶ 32.

Pursuant to Johnson, the conduct of the accused is critical in a
court's allied-offense inquiry. Thus, the state argues, a defendant
who entered a guilty plea after Johnson, waived a reading of the
facts at the sentencing hearing, and did not raise the issue of allied
offenses in the trial court, should not be able to argue for the first
time on appeal that his offenses are allied offenses subject to
merger.

Although Wesseling pleaded guilty after Johnson, waived a
reading of the facts, and failed to raise the allied-offense issue in
the trial court, we need not depart from Underwood and create a
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per se rule prohibiting appellate review in these cases. Based upon
the limited evidence in the record, however, we cannot conclude
that the trial court committed plain error in sentencing Wesseling
on both aggravated-burglary and felonious-assault charges.
Crim.R. 52(B). Therefore, we overrule Wesseling's second
assignment of error.

Id.at¶14-16.

Yet, if the Eighth District is to employ a plain error analysis, its Crim.R.11(C) guilty plea

analogy actually disproves its point. The only way an appellate court can know if a trial court

failed to make the required Crim.R. 11(C) advisements would be if the error was shown on the

transcript of the plea colloquy. When there is no transcript of a plea colloquy made available to

a reviewing court, appellate courts have invoked established precedent to presume the regularity

of the proceedings below and affirm. An appellant has the responsibility of providing the

reviewing court with a record of the facts, testimony, and evidentiary matters that are necessary

to support the appellant's assignments of error. App.R. 9; Volodkevich v. Volodkevich, 48 Ohio

App. 3d 313, 314, 549 N.E.2d 1237 (9th Dist. 1989), citing Knapp v. Edwards Laboratories, 61

Ohio St.2d 197, 199, 400 N.E.2d 384, 385 (1980); Meinhard Commercial Corp. v. Spoke &

Wheel, Inc., 52 Ohio App.2d 198, 201-202, 368 N.E.2d 1275 (8th Dist. 1977). In the absence of

a complete record, an appellate court must presume regularity in the trial court's proceedings.

State v. Tillman, 119 Ohio App.3d 449, 454, 695 N.E.2d 792 (9th Dist. 1997); State v. Roberts,

66 Ohio App.3d 654, 657, 585 N.E.2d 934, (9th Dist. 1991), citing Knapp v. Edwards

Laboratories, 61 Ohio St.2d 197, 199, 400 N.E.2d 384 (1980). So by the Eighth District's own

analysis not only did the appellate court fail to make a valid case for departing from established

plain error precedent to create a new form of reversible error, but it cannot satisfy the plain error

test that it employed without adequate facts on the record for its appellate review.
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1. A Sentencing Court has no Affrmative Duty to Act under R.C. 2941.25 and Sua
Sponte Raise an Issue of Allied Offenses of Similar Import.

The Eighth District insists that the trial judge has no duty to be an advocate for either the

defendant or the State. Rogers II at ¶ 27. But, a careful review of the en banc opinion leaves no

doubt that the Eighth District's decision effectively requires trial courts to advocate for a

defendant. The Eight District says that defense counsel "should" raise potential merger issues,

but that the trial court "must" raise the issue. Id. at ¶ 32, 38. The Eighth District even finds that

issues of ineffective assistance of counsel are essentially superseded by the trial judge's

"mandated duty to address merger." Id. at fn. 2.

It is well established that a trial court has no duty to act sua sponte to preserve the

constitutional rights of a defendant who had failed to object to an error. See, e.g., State v. Abdul

Bari, 8th Dist. Cuyahoga No. 90370, 2008-Ohio-3663, (court has no duty to sua sponte dismiss

an indictment on speedy trial grounds absent objection); Clark v. Newport News Shipbuilding &

Dry Dock Co., 937 F.2d 934, 939 (4th Cir. 1991) ("Neither Batson nor its progeny suggests that

it is the duty of the court to act sua sponte to prevent discriminatory exclusion of jurors. Rather,

even in criminal cases, the objection is deemed waived if not timely raised.") The Eighth

District violates this principle with its en banc decision in Rogers II

2. When the Record is Absent of Anything to Demonstrate the Existence of Plain
Error for Allied offenses at Sentencing a Petition for Post-Conviction Relief is an
Appropriate Avenue for Redress.

In criminal cases that terminate via a plea agreement, a trial court is rarely involved apart

from taking the plea and sentencing the defendant. It is unclear why a sentencing court, with

presumably less knowledge of the facts than defense counsel, should be required to raise the

issue of allied offenses when defense counsel does not. It is a defense counsel's obligation to

protect a defendant's rights not a trial court. A competent defense counsel that negotiated a
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guilty plea is aware of the facts underlying those offenses to which a defendant pleaded guilty. It

is defense counsel's obligation to advocate for the defendant at all stages of the proceeding. The

Eighth District's en banc decision wrongly forces the trial courts to now act as a de facto defense

counsel for a defendant.

The Eighth District finds the legal remedies a defendant has for the potential errors that

trial counsel makes in failing to raise the issue of allied offenses to be inadequate. See Rogers II

at fn. 2, ¶ 52. Of course, it would be difficult on direct appeal to make a viable ineffective

assistance of counsel claim stemming from an alleged merger error in a guilty plea. As this case

shows, the nature of a guilty plea proceeding is such that the facts necessary to prove an allied

offense error may be missing. See, e.g., State v. Coleman, 85 Ohio St.3d 129, 134, 707 N.E.2d

476 (1999). But, there are other avenues available for defendants to raise an ineffective

assistance of counsel claim.

Under R.C. 2953.21, a defendant can seek post-conviction relief for alleged errors of

defense counsel occurring outside the record on appeal. The post-conviction relief statute is

specifically designed. for such issues of ineffective assistance of counsel because the petitioner is

required to provide facts beyond the record on direct appeal. State v. Cooperrider, 4 Ohio St.3d

226, 228-229, 448 N.E.2d 452 (1983).

The Eighth District acknowledged the availability of post-conviction relief as a rrieans of

remedying counsel's failure to raise the issue of allied offenses at sentencing, but found that the

"limited" nature of post-conviction makes it a less than satisfactory remedy. Rogers II at ¶ 52.

However, it remains unclear what the Eighth District means when it says that post-conviction

relief offers a "limited" remedy. The post-conviction statute, R.C. 2953.21(A), applies to

constitutional claims of any kind, including ineffective assistance of counsel claims based on
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alleged violations of the Sixth Amendment to the United States Constitution. In fact, it is the

only means for raising ineffective assistance of counsel claims that rely on evidence outside the

record on appeal. See Coleman at 134. ("Any allegations of ineffectiveness based on facts not

appearing in the record should be reviewed through the postconviction remedies of R.C.

2953.21."). Moreover, federal courts restrict claims of ineffective assistance of counsel to post-

conviction proceedings because the record can be more fully developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir. 2006).

Based on the above there should be no difficulty applying the post-conviction relief

statute to ineffective assistance of counsel claims involving issues of allied offenses of similar

import in order to develop a record to determine whether or not sentences should be merged

when the defense counsel at sentencing failed to do so.

3. A "Voir Dire Hearing" is Unworkable to Determine whether Offenses are Allied
and if their Sentences Should Merge for Sentencing.

In the end, there is no compelling reason for The Eighth District's departure from well-

established rules governing plain error. If the court can conclude as a matter of fact or by

stipulation that offenses are allied, it must merge those offenses for sentencing as required by

Underwood. But in guilty plea cases like this one, the absence of any facts showing why

offenses are allied and should merge for sentencing belies a finding that plain error occurred.

The Eighth District's opinion criticizes application of the plain error rule as a "self-

fulfilling prophecy that defeats the constitutional protection outlined in Underwood" Rogers at ¶

54. But all plain error analysis, regardless of the type of constitutional issue, leads to the same

"self-fulfilling prophecy." Again, if the error is not obvious on the record, it is not by defmition

"plain."
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In principle, nothing prohibits a trial court choosing to be proactive in sentencing and

raise potential merger issues. This approach may be practical to build a record on appeal, but

that kind of involvement by a trial court is not required by law and should not be mandated.

Thus, a reviewing court has no authority to impose this kind of requirement it on trial courts.

The Eighth District's decision to reverse Rogers's case required a remand for a hearing,

like the "voir dire hearing" suggested in State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th

Dist. 1980), overruled by Comen, supra. But, the Eighth District's opinion lacks guidance for

the trial court on how to conduct such a hearing. A concern with applying Kent is that it fails to

define the scope of the voir dire hearing a trial court is supposed to conduct to determine whether

offenses are allied and should merge for sentencing. Given the lack of facts typically set forth in

the indictment, the voir dire hearing would require additional fact fmding by the trial court.

However; how a trial court is to decide these facts is unclear and many questions of the hearing's

scope and procedure are left unanswered by the Eighth District's en banc decision.

Appellate courts previously allowed allied offenses issues arising from trials to be

determined solely on the arguments of counsel. Rogers II at ¶ 124 (Stewart, J., Dissenting).

That procedure works because trials produce facts trial courts can use to determine whether

individual crimes are allied offenses of similar import. Yet, with cases resolved by pleas there

may be no facts showing whether offenses are allied. Some form of factual inquiry will be

required at the sentencing hearing. If the arguments of counsel are not evidence, then it logically

follows that the parties may have the right to offer evidence and call witnesses. Thus, it appears

trial courts would have to conduct a mini or abbreviated trial to determine whether the multiple

offenses were committed with a state of mind to commit only one act under Rogers II and Kent.
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The requirement to hold such a trial or evidentiary hearing from a plea agreement seems to run

contrary to having a plea of guilty obviate the need for trial.

But other questions still remain pertaining to the Eighth District's remand in the present

matter. This Court has held that the defendant "bears the burden of establishing his entitlement

to the protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Mughni, 33 Ohio St.3d 65, 67, 514 N.E.2d 870 (1987). "What is the [Eighth District's]

standard for finding that offenses are allied offenses of similar import: beyond a reasonable

doubt, clear and convincing evidence, or a preponderance of the evidence? Does the defendant

have the right to compel witnesses? Can a defendant testify at a voir dire hearing without

waiving the Fifth Amendment right against self-incrimination? If new evidence surfaces at the

voir dire hearing, does the state have the right to rescind the plea agreement and file additional

charges? If requested, does the court have to make findings of fact?" Rogers II at ¶ 125 (Stewart,

J., dissenting). Without an answer to those questions, a defendant has no guidance in

establishing why two or more offenses should merge at sentencing and are not allied offense of

similar import at the Kent voir dire hearing.

Of course, no reviewing court can or should try to predict all the possible consequences

of the ruling in Rogers II requiring the trial court to conduct a hearing on allied offenses. But the

Eighth District having created such a new rule, as pointed out by the dissenting opinion below,

does a disservice to trial courts by failing to consider the practical consequences of this ruling.

Rogers at ¶ 128 (Stewart, J., dissenting).

E. Rogers's Sentences in the Truck and Tires Case should be Affirmed.

When Rogers's made a knowing, intelligent, and voluntary guilty plea to receiving stolen

property and possession of criminal tools in CR-11-545992 he waived any claims of allied
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offense issues on appeal after his defense counsel failed to preserve his objection on the record at

sentencing. In the alternative, Rogers forfeited all but plain error on appellate review regarding

the trial court's alleged failure to merge his sentences. Since the record was devoid of anything

to demonstrate the trial court erred in its determination to not merge the sentences, there was no

plain error and Rogers's sentences for receiving the stolen pickup truck, tires and rims, and

possession of criminal tools should be affirmed.

H. Offenses of Receiving Stolen Property Against Two Separate Victims do not
Merge for the Purposes of Sentencing as the Offenses are not Allied Offenses of
Similar Import.

The Eighth District's en banc opinion in Rogers II also concluded that two offenses of

receiving the stolen property of two different victims are not allied offenses of similar import and

therefore do not merge for sentencing. As this holding was in conflict with Ninth District's

opinion in State v. Wilson, 212 Ohio App.3d 171, 486 N.E.2d 1242 (9th Dist. 1985), this Court

ordered the parties to brief the following issue:

Whether an offender who receives, retains, or disposes of the property of two
or more other persons in a single transaction maybe convicted and sentenced
for more than one count of receiving stolen property?

In CR-11-553806, Rogers pleaded guilty to two different counts of receiving stolen

property charged against two different victims. "When an offense is defmed in terms of conduct

towards another, then there is a dissimilar import for each person affected by the conduct." State

v. Phillips, 75 Ohio App.3d 785, 790, 600 N.E. 2d 825 (2nd Dist. 1991), citing State v. Jones, 18

Ohio St.3d 116, 118, 480 N.E.2d 408 (1985). Although Rogers may have had the single goal of

selling the stolen items to a Lakewood pawnshop, Rogers committed two different acts of

receiving stolen property against two different victims. These offenses were not allied and could

be separately punished.
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The two counts of receiving stolen property in the indictment revealed property taken

from two distinct victims, from two separate houses, apparently taken during two different

burglaries that occurred the same day. The same evidence was produced during the sentencing

hearing when both victims testified to such and the trial court sentenced accordingly. Rogers

argued on appeal that these acts were identical, so they should have been merged at sentencing.

But, even without facts to analyze Rogers's conduct, a reviewing court could determine

from the indictment alone that these offenses were not subject to merger. A review of the

elements of the receiving stolen property charges shows an offender must have "receive[d],

retain[ed], or disposed of property of another, knowing or having reasonable cause to believe

that it has been obtained through commission of a theft offense." (Emphasis added.) * R.C.

2913.51.

Separate victims alone established a separate animus for each offense. Even if the

defendant cannot distinguish one victim's goods from another's does not mean his conduct did

not impact multiple victims. Each victim has a specific and identifiable right to redress against

the conduct of the defendant. The defendant's conduct in receiving goods he knows to be stolen

inherently implies that they may be from multiple owners or locations. "[M]ultiple sentences for

a single act committed against multiple victims is permissible where the offense is defined in

terms of conduct toward `another as such offenses are of dissimilar import; the import being each

person affected. "' State v. Tapscott, 7th Dist. Mahoning No. 11 MA 26, 2012-Ohio-4213, 978

N.E.2d 210, quoting Jones, supra, at, 118; see, also, State v. Franklin, 97 Ohio St.3d 1, 2002-

Ohio-5304, 776 N.E.2d 26, ¶ 48. As such, the two counts of receiving stolen property in CR-11-

553806 were not allied offenses of similar import and did not merge for the purposes of

sentencing because to separate and distinct victims were affected by the offenses.
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Alternatively, in this case, the record is replete with information, in addition to there

being two separate victims in the indictment that demonstrates the two counts of receiving stolen

property. are not allied offenses of similar import. Johnson, supra, requires trial courts to look at

the defendant's conduct when evaluating whether offenses are allied. Here, victim testimony

and statements by the trial prosecutor in CR-11-553806 deduced the victims' belongings were

taken from their homes in Independence, and Lakewood Police recovered their belongings when

Rogers tried to fence the items at a pawn shop. Their different homes were burglarized on the

same day. Jewelry was stolen from the one home and religious items were stolen from the

other. The two different victims resided in each different home. Rogers was caught trying to

pawn the stolen goods, but it was unclear from the record as whether or not Rogers was caught

with trying to pawn the stolen goods at the same time. While the trial prosecutor at sentencing

repeatedly clarified that Rogers was not charged with Burglary of either home, the first victim

spoke of Roger's confession to burglarizing her home while her 98 year-old mother was still

inside.

Under Evid.R. 101(C), the rules of evidence do not apply during sentencing. R.C.

2929.19(A) instead provides that at sentencing, "the prosecuting attorney [...] may present

information relevant.to the imposition of sentence in the case." This statute calls for the

introduction of "information," not evidence. The information availed to the trial court at

sentencing was more than enough to determine that the two counts of receiving stolen property

in CR-11-553806 were not allied offenses of similar import and did not merge for the purposes

of sentencing.
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CONCLUSION

What the Rogers case demonstrates is that defense counsel-not the trial court and not

the prosecuting attorney-has the ultimate duty to raise any potential allied offenses at the time

of sentencing. If the issue is not raised at sentencing, the defendant knowingly, intelligently, and

voluntarily waives his allied offense claims when he pleads guilty to the charged offenses

because he is aware of his maximum potential sentences for the crime charged when making his

plea. However, if this Court finds waiver inapplicable, then, in the alternative, a defendant

forfeits all but plain error on appeal. Plain error cannot be established on the mere possibility

that a sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error occurred, the defendant's recourse is in post-conviction

proceedings. Rogers's sentences in CR-11-545992, the truck and tires case should be affirmed

upon this Court's review.

Additionally, when a defendant is charged with two separate counts of receiving stolen

property against two separate and distinct victims the offenses are not allied offenses of similar

import and do not merge at sentencing. Therefore, Rogers's sentences in CR-I1-553806 should

be affirrned.

Respectfully submitted,

TIMOTHY J. McGINTY
CUYAHOGA COUNTY PROSECUTOR

BY: ^ i),^% &^Wa^
ADAM C OUPKA o08 93)
Assistant Prosecuting Attorney
1200 Ontario Street, 8th Floor
Cleveland, Ohio 44113
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The State of Ohio, gives notice of a certified conflict to the Ohio Supr.eme Court

from the Eighth District Court of Appeals, Case Nos. 98292., 98584, 98585, 98586,

985$7, 98588, 985.89, 9$590 and journalized on July 25, 2013. The Eighth District has

certified the following questions to this Court:

1. Whether a trial court commits plain error where multiple offenses present
a facial question of allied offenses of similar in7port, yet the trial court fails
-to determine whether those offenses should merge under R.C. 2941.25 at
sentencing;

2. Whether the failure of a defendant to raise an allied-offense issue or to
object in the trial court can constitute an effective waiver or forfeiture of a
defendant's rights against double jeopardy and bar to appe.llate review of
the issue when the r.ecord is silent on the defendant's conduct.

The Eighth District has declared that -its decision in.State- v. Rogers, 8th Dist. Nos.

982923 98584, 98585, 98586, 98587, 98588, 98589, 98.590, 2013-Oh.io-3235, is in

conflict with the Sixth District's decision in State v. Wallace, 6th Dist. No. VV.D-11-o31,

2012-Ohio-2675.

Under S.Ct.Prac.R: 8.ox., a copy of the Eighth. District's order eertifying the

conflict and copies of all decisions determined to be in conflict are attached in the

accompanying appendix. Also, the State intends to submit. for filing a notice of appeal
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SEA '̂^z C. GAL.LAGHBR, J.:

{¶I} Defendant-appellant Frank Rogers. Jr., pleaded guilt to a series of charges in

eight se,parate: cases. He asserts on appeal that the trial court erred by failing to n-let-ge

certain parts of the sentences in two of the cases, that th:e court. failed to compute. jail-tirne

credit, and that the court failed to advise him of the consequences of violating postre;lease

control.

{¶2} Pursuant to .App..R.. 26 and Loc.App.R 26, this court d.etermined that a confli.ct

existed between the original panel's decision in this Case, released as State v. Rogers, gth

Dist. Nos. 98292, 98584, 9858.5, 98586, 98587, 98588, 98589, and 98-594,

2013-Ohio-1027, and previous decisions by this caurt involving a number of issues related

to allied offenses of Similar import.

{113} These issues include determiriing the duty of a trial court judge under R.C.

2941.25 where a facial questioii of allied. offenses of similar import exists but the trial

court fails to inquire; d.etermining the -effect of a defendant's failure to raise the a:llied

offenses of si.milar import issue in the trial court and whether that failure constitutes, a

valid waiver or forfeiture of the defendant's constitutional right against .double 3eopaxdy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's cotiduGt. in relation ta possible allied offenses of sirnilar imp:art at the trial

court level; determining the impact of -a silent or inconclusive record from. the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilty plea to multiple: charges pn the allied offenses of similar
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import analysis; and determining the effect of the absen.ce of a stipulation to the allied

offenses. of similar import question.

{¶4) Accordirigly, we sua sponte granted en banc consideration in this matter and

convened an en bane conference in accordance with App.R. 26(A)(2), Loc.App:R. Z6(D),

and .lvl`cFadden v. Cleveland State IJniv., 120 Uhio St.3d 54, 2008-Ohio4914, $:96 N.E.2d

672.

The Allied Offenses of Similar Impart Claim in Rogers

NS) Rogers argues that his convictions in Cuyahoga C.P. No. CR-553806 on two

cou.nts of receiving stolen properEy were. allied offenses of similar import and should have:

been m.erged. at. sentencing. Likewise, he asserts his convictions in Cuyahoga CP. No.

CR-545992 on two additional counts of receivikz, stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged at sentencing.

Double Jeopardy

{16} At the outset, we revisit the significance of the allied off..enses of similar

import determination. The p'ifth Amendment's Double Jeopardy Clause provides a

criminal defendant with three protections: "` [It] pratects against a second prosecution for

the same offense after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects against niultiple punishments for the same

otTerise."' Bxawn v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 L:Ed.2d 187 (1977),
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quoting .North Carolina v.. Pearce, 395 U.S: 711, 7177 89 S.Ct. 2072, 23 L.Ed.2d 65'6

(1969); Ohio v. Johnson, 467 U.S. 493., 498, 104 S.Ct. 2536, 81 L.Ed.2d 425 (1984).

{17} In mult'iple-punishinent cases, "[w]ith respect to cum.ulative senterlces

imposed in a single tr.ial, the Double Jeopardy Clause does no more than prevent th.e

sentencing court from prescribing greater punishment than the legislature intencied."

Missouri v. .Hunter, 459 U.S. 359, 366,.103 S.Ct. 673, 74 L.Ed.2d 535 ( 1983).

Thus, the question of what punishments are constitutionally permissible is
not different from the question of what punishments the Legislative Branch
intended to be imposed. 'tAFliere Congress intended * * * to impose multiple
punishments, imposition of suclt sentences does not violate the Constitution.

Albernai v. United S'tates, 450 U,S. 333, 344, 101 S.Ct,1137, 67 L.Ed.2d.275 ( 1981).

Ohio and Allied Offenses of Similar Iinport

{1[8) OWo's criminal statutes generally do not authorize. multiple punishnients for

the same conduct. In 1974, the Ohio legislature. enacted R.C. 2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and I.Jnited States

Constitutions, which prohibit multiple punishmeiits foir the same offense. See 'State v.

Under-wood, 124 O.hio St:3d 365, 2010-Ohio-1., 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute
two or more allied offenses of similar import, the ind.ictment or informa.tiori
may contain counts for all such offenses, but the defendant.may be convicted
of only one.

(B) Where the defendant's conduct constitutes two or more offenses of

dissimilar inlport, or where his conduct results in two or more offerises of the
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same or smular kind committed separately or. , with a separate aninius as to

each, the indictment or information m:ay contain counts for all such offenses,

and the defendant may be convicted of all of them.

{^9} Historically,. Ohio courts struggled interpreting 1he language in R.C. 2941,25,

Likewise, determining the type of conduet. by the offender that constituted either separate

offenses. or allied offenses of similar impo.rt was equally confusiug. Starting in 1975, the

Supreme Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to addtess the constitutional protections against multipl.e

.punishments. See generally State v. Ikner, 44 Ohio St.2d 132, 339 N.E.2d 633 (1975),

adopting Blockburger v.. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed 3.06 (1932);

State v. Logan, 60 Ohio. St:2d 126, 128, 397 N.E.2d 1345 (1979); State. v. Blanltenship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. Rance, 85 Ohio St.3d 632, 710 N.E..2d

699 (1999); State v; Fears, 86 Ohio St.3d 329, 715 N.E.2d 136 (1999); State v. .Adanzs,

103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St:3d 1; 2004-Ohio-6087; 817 IVT..E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 N..E.2d 657; State v. Cabrales, 118 Ohio St.3d.54, 2008-.Ohio-1625,

886 N.E.2d 181; State v. I3rown, 119 Ohio St.3d. 447,. 2008-Ohio-4569, 895 N.E.2d 149;

State v. Winn, 121 Ohio St.3d 413, 2009-Ohio-1059, 905 N.E.2d 15.4; State v. Harris, 122

Ohio St.3d 373, 2009-Ohio-3323, 911 N.E:2d 882; State v. Evans, 122 Ohio St.3d 3.81,

2009-Ohio-2974, 911 N.E.2d 889.

{¶1.0} These cases were followed. by a series of decisions that changed the
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landscape of tlie merger analysis. Underwood, 124 Oh:io St.3d 365, 2010-Ohio-1., 922

N.E..2d 923 (a trial crnu-t comrnits plain eiror Aihen it. fails to merge .allied offenses of

similar unport); State v. .Iahnsoff 128 Qhio St.3d.153, 2010-Ohio-6314, 942 NT.E.2d 1061

(R.C. 2941.25 instructs courts to .look at the defendant's conduct when evaluating whe#her

his offenses are allied); and State v. Williams, 134 Ohio St3d..482, 2012=Ohio-5699, 983

N,E.2d 124.5 (an appellate c.ourt should apply a de novo stand.ard of review in rev.iewing, a

trial court's R.C. 294J:.25 merger determination).

The Underwood, Johnson, and Williams Dec%sions

{¶11} Prior to Underwood, many trial courts simply ixnposed concurrent sentences

where the merger analysis was too confusing or unworkable. Underwood made it clear that

allied offenses of similar imp.ort must be merged at sentencing or the sentence is deemed

contrary to law. Underwood also made clear that even a defendant's plea to multiple

counts does not affect the court's duty to merge allied counts at senteitcing. The duty is

mandatozy, not discretionary. Underwood at ¶ 26. Signif cantly, Underwood

determined that R.C. 2953.08(D) does not bar appellate review of a sentence irivolving

merger even though it was jointly recommended by the parties and imposed by the court.

1d.. at 133.

(112) Johnson then reestablished the focus of the merger analysis on the plain

language in the statute. "In determining whether offenses merge,. we consid.er

the defendant's conduct." Johnson at Ti 44. "If the multiple offenses can be committed

by the same conduct, then the. court inust determine whether the offenses were committed

9
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by the same conduct, i.e., `a single act, comm.itted with a singke state of mind.."' Ict, at

49, quoting. Brown, 119 Ohio St3d 447. 2:008-Ohio-4569. 895 N.E2d 149, at ¶ So

(Lanzinger, f.; d.zssenting), If both questions are answered affirinatively;. then thc

offenses are allied offenses of similar itnport and will be rnerged. .Iohnson at ¶ 50,

{1I3} In Johnson, then Justice O'Connor,' in a separate concurring opi.riiQny

defined the term "allied offenses of similar import":

In practice, allied offenses of similax .irnport are simply multiple
offenses that arise out of the same criminal conduct. and are similar but not
identical in the significance of the criminal wrongs committed and. the
resulting harm, RC. 2941.25 perrriits a defendant. to be charged with, and
tried for, multiple offenses based on the. same conduct but permits only one
conviction based on conduct that results in gimilar criminal wrongs that ha.ve:
similar cansequences.

M at ¶ 64 (O'Connor, L c,oncurzing)o

{l%141 Jvstice O'Connor fiurther defined the distinction between the phrases "allted

offerises" and "allied offenses of similar import." "[OJt'fenses are `allied' when their

elements alxgn to such a degree that commission of one offense would probably result in

the commission of the pther offense. Offens.es are of `similar import' when the

underlying conduct involves similar criminal. wrongs and similar resulting harm." id. at ¶

66=67:

{¶15}. While many focus on the plurality decision in Johnson that abandoned the

Rance test, we nofie that Justice O'Connor maintained in her coneurring opinion im

Johnson that Rance was overruled only "inasmuch as it requires a comparison of the

Justice Maureen O'Connor became Chief Justice on 7anuary 1, 2011.
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elements of the offenses solelv in the abstract." (Eiiaphasis added.) Johnson, 128 Ohio

St.3d 153, 2010-O.hio-6314, 942 N,E.2d 1061, at ^ 68. See also Rance, 85 Ohio St.3d

632; 7,10 N.E.2d 699.

16} The Jolinson test did not completely eliminate consideration of the legal

elements; it simply made the offender's conduet the iynchpin o.f that analysis, Thus. the

court uses the elements of the offenses as gu:ideposts to measure the defendan.t's conduct

as it relates to the offenses in determining whether multiple offenses could have been

eoriunitted by ttie same conduct.. S.tate v. Hicks,. 8th Dist. No. 95169, 2.011-Ohio-2780, ^

9. This is important in situations; as here, where the legal elements of the offen.ses

present a facial question of merger. 'This initial comparison often establishes. or

eliminates the need for subsequent allied offenses of similar import: analysis.

{117} The Supreme Court revisited the Johnson test and agaiii described its

worlC:ings 'n Williams, 134 Ohio St.3d 482, 2012=Ohio-5699, 983 N.E,2d 1245. The

court again referenced considering the elements o.f the crimes in citing back to

Blankenship; 38 Ohio St.3d. at 117, 526 N.E.2d 81.6::

This cou-rt established a two-part test for analyzing allied-offense
issues in State v. Blankenship, 38 Ohio St.3d 11.6, 117, 526 NX-2d 816
(1988).

"Tn the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the commission of the other, the crimes are allied
offenses of similar import and the court must then proceed to the second
step. - In the second step, the defenrlant's conduct is reviewed. to -deterrnine
whether -tlie defendant can be convicted of both offenses. If the court finds
either that the crimes were comni.'itted separate:ly or that there was a separate
animus for each crime, the defendant may be convicted of both offenses."

11
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(Emphasis sic.)

Williams at T; 17, quoting. Blankenship at 117.

{1118} Sign:ificantly, the decision in Williams stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows rniiltiple
convictions. ***"[A] review of the evidence is more often than not vital
to the resolution of a question of law. ** *" O'Day v. Webb, 2.9 ahio
St.2d 215, 219; 280 N.E.2d 896 (1972).

As in cases invoIv.irig review of motions to snppress., "the appel.late
court must *'^ * independently determine., without deference to the
conclusion of the. trial court, whether the facts satisfy the applicable legal
standard." SState v. Bur-nside, 100 Ohio St.3d 152, 2003-Ohi.o:-5372, 797
N.E,2d 71, 18-

Williams at. 125-26. Further, "[a]n appellate court should apply a de novo starfdard of
review in reviewing' a trial. court's R.C. 2941.25 merger determination." Id at ¶ 28.

The Rogers Case

{1.191 The record before us. reveals that no discussion took place in the trial court

about merger of the counts in either of the underlying cases. While we can re5olve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in the

documents that comprise the record in CR-545992 contairts sufficient factual information

that would permit. an allied offens.es of similar import analysis.

Receiving Stolen Property Convictions in. CR-553806

{T20) In CR-553806, the two couhts of receiving stolen property in the indictrrtent

revealed property taken from two distinct victims from two
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separate houses apparently taken during burglaries that occurred the saine day, RR,ogers

argued on appeal that these acts were identical, so they should have been merged at

senten.cing.

{1[21{ Even without facts to analyze Rogers's con:duct, we can determine froxn the

face of these co.nvictioris that these offenses were not subj ect to inerger. A. reviewof the

elements of the receiving stolen property charges shows an offender inust have

"rec•eive[d], retain[edJ,. or disposed ofproper^j^ of another,. knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense,"

(Emphasis added.) R.C.. 2913.51.

{¶22} Separate victims alone established a separate a.iiinius for each o.fferise:

Even if the defendant cannot distinguish one victim's goods from another's daes not mean

his conduct did not impact mYxltiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduet in

xeceivh-ig goods he knows. to be stolen inherently implies that they may be from multiple

owners or locations. "[M]ultiple sentences for a single act comniitted against rriultiple

victims is permissible where the offense is defined in terms of conduct toward `another _as

such. offenses are of dissimilar import; the import being each person affected."' State v.

Tapsc. ott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v. Jones, 18 Ohio St.3d

116., 118, 480 1`d.E.2.d 408 (1985). See also State v. Franklin; 97 Ohi.o S.t.3d l,

2002-(Jhio-5304, 776 N:E.2ti 26, ^ 48; State v. Philh^.s, $th Dist. No. 98457,

2013-Ohi.o-1443, ^; 8-10.
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{1231 For this reason, we affirm the trial court's irnposition of^separ.ate sentornces in

CR-553806.

Receiving Stoleri.Property and Possession of
Criminal Tools Convictioris in CR-545992

{124) Central to our analysis of the convictions. in CR-545992 and tlie primary

focus of this en bane review is the effect of a trial court's failure to inquire or address an

allied-offense question wki.ere it is clear from a facial review of the charges that the

offenses may be allied, even when. facts necessary to determine the condiict of the offender

are missing.

11[25; In this case,lZ,ogers was convicted of two separate counts of receiving stolen

property. One offense involved a"stolen pickup truek." The second offense involved

"tires and rims." 'I'he possession of criminal tools offense involved "a tire jack. and,/or

tow chain andfor lug nut wrenches." A.lthough the receiving stolen property offenses

involved the sarne victim and the possession of criminal tools offense occurred o.n ^e

-same date as the receiving stolen property offenses, we are unable to detemiine if these

offenses were allied offenses of similar import.. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise, it is: unclear how

the tools involved were related to either of the receivirig. stol.en property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

{IV6) At the outset of our analysis, we note that not every case involving multiple

coriv'ictions wi.th a silent record will require an allied-offense deterniination: by the trial

court. *Fven where specific facts of the case are unknown, an. appellate court cati assess
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whether a claim. requu es a return to the tr.ial. court. For example, cases that assert a claim

that. ihe allied-offense issue was not addressed in a silent record may nevertheless fail

where the indictment shows the offenses were committed on separate dates or involved

separate. victims or involve statutes that wQuld require completely separate eondu.ct.

Conversely, cases that involve offens.es that facially present a question of intertwined

conduct, such as kidnapping and rape, or aggravated robbery and kidn.apping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the fulding

of error for failing to address the merger issue.

The Role of the Trial Judge

(^27} Underwood placed the du.tv squarelv on the trial. court judge to address the

merger question. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

Likewise, the merger statute. imposes the same duty. R.C. 2941.25.. Ultiniately, it i:s the

trial judge who imposes the sentence in a case. VJliil.e the judge cannot be an advocate

for -either position, the trial courC must address the potential a;llied-offense issi,ie when the

charges facially present a question of merger.. A defendant's conviction on nrultiple

counts, regardless of how achieved, does not affect the court's diuty to. merge allied.

offenses of similar import at sentericing.

M128} When a facial -review of the charges and the elements of the crimes present a

viable question of merger, the court must apply the Johnson test.

{529} Under the first prong, -tli.e court determines "whether it is possible to cornmit

one offense and commit the other with. the same conduct; not whether it is possible to
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commit one without ccs.minifking the other." .Iohnso.n, 128 Ohio St.3d 153 ,

20I0:-Ohio-6314, 942 N.E.2d 1.061, at 48, citiiig ..8l.ankenship, 38 Ohio .St.3d at I 1.9K 526

N.E.2d 81^a (Whiteside, J.,, cozicurring). ("It is not necessary that both. crimes are always

committed by the same conduct but, rather, it is sufficient if both offenses carl be

conumitted by the sanae conduct. It .is a matter of possibility, rather than certa.inty, that the

same conduct will constitute commission of both offenses:")

{¶30} If the court's answer in the first prong is yes, then the second prong req,uires.

the trial court to det.ermine if, in fact, the offenses were actually committed by the sanie

conduct, i:.e>; "`a single ac:t, commitCed with a.single state of mind."' Johnson at T 49,

quoting. Brown, 119 Ohio St.3d 447, 2008-Ohio-45-69, 895 N.E.2d. 149; at150 (Lanzinger,

J., dissenting). If the ara,swer to both questio2is in both prongs is yes, then the offenses are

allied offenses of similar import and they must be merged. Johnson at ^ 50..

{j(31} "Conversely, if the coui-t determines that the commission of one offense will

never resuIt in the connnission.of the other, or if the offenses are committed separately, -or

if the defendant has separate animus for each. offense, then, according to R.C. 2941.25.(B),

the offenses will not merge." Id at 1151.

11321 Where the charges present a facial question of rmer.ger, the court;. must

p.erform the analysis. As stated in State v: Baker, 8th Dist. No. 97139, 2.012-Ohio_1g33,

^19:

la short, th.ere is no inagic cleansing that occurs through the process:
of case resolution that satisfies the constitutional prohibition. against
imposing individual sentences for coixnts that constitute allied. offenses:
Merger must be addressed and. resolved, or it remains ou.tstanding, As
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noted in Underwood [124 Ohio St.3d 365, 2012-Ohio-1, 922 N.E.2d 923, at
1201, "[a] trial court does not have the discretion to exercise its jurisdiction
in a manner that ignores mandatory statutory provisioins." Id. Thus, the
constitutional and Ohio statutory prohibition agains.t multiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to :a separate animus or separate acts.

11331 We there.f or^ h.bld that. a trial court commits err.or vVhere tnultiple charrges

facially pr.esent. a question. of merger under RC. 2941.25 and the trial court fail.s to

conduct an allied offenses of similar import analysis.

error in more detail below.

We will discuss the effect of this

{134} The distinction between our view and the dissent is we believe plain error

exists iri the failure to address a statutory, mandate. The pla'm error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

{T35} Rogers's trial counsel failed to raise the merger question in the trial court

below. However, because double jeopardy is implic.ated, there is a Presumption against

waiver of constitutional rights. Underwood, 124 Ohio 8t.3d 365, 2010-Ohio-1, 92.2,

N.E.2d 923, at I 32, citing State v, Adams, 43 Ohio St.3d 67, 69, 538NI.E.2d 1025 (1gg9),

""Waivers of constitutional ri hts not only must be volung tary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances and likely

consequences, "' Adams at 69, quoting Brady v. United States, 397 L.S. 742, 748, 90

S.Ct: 1463, 25 L.Ed,2d. 747 (1970) "A waiver of important constitutional rights canrot
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be presumed from a silent record ***," State V. Stone, 43 Ohio St,2d 163, 167^ 331

N.E.2d 411. (1975)..

11[36} li'u.rtheixziorea even if the failure to assert double jeopardy at the trial court

level constituted a forfeiture of that rigYit;, the jeopardy claim may be reviewed for piain

error. See United States v. Ehle; 640 F.3d 689, 694 (6th Cir..201.1), Despite the

dissent's analysis of the. facts in both .Undenvood and Johnson; those admitted errors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of counsel

claim on appeal.

(Iff37) Defense counsel's failure to raise the merger issue does not relieve the trial.

court of its duty to determi.ne the merger questiori wh.eri a f.acial question of inerger

presents itself. Ultimately it is the trial court that must apply fhe statutory requirenients in

R.C. 2941.25 and address tlie possible merger questions.2

{1[38} While defense. counsel should raise potential merger questions, it is irriportant

to note that a defendant and his counsel have no role in the charging process; and the

defendant has no burden to prove offenses: merge in the guilt phase. Merger is not an.

affirrriative defense under R.C. 2901.05(D)(1)(a) and (b). Merger occurs just prior to the

en.try of conviction and is a function of sentencing that is the exclusive domain of the trial

judge.

2 Even if defetise counsel's failure to raise a mer.ger issue amounts to an ineffective assistance
of. couzisel claim, as referenced by the dissent, this does not relieve the trial judge of his or her
&tatutorily mandated duty to address merge.r.
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(1139) Under Crim.R. 52(I3), plain errors. affecting substantial rights mav be -nQticed

by an appellate court even though they were not brought to the attention of the tria.l court.

Thus, Undenvood makes clear that a defendant may appeal his sentence even though it

was jointly recommended by the parties and imposed by the court. Underwood, 124 Ohio

St.3d 365, 2010-Ohio-1, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent,. the failure of the trial court to .address the merger issue

amounts to plain error. Therefore, a defendant's failure to raise an allied offenses of

similar import issue in th:e trial. court i.s not a bar to appellate review of the issue.

Effect of Guilty Plea

M40} In Underwood, the Supreme Court of Ohio held that the issue of allied

offenses under R>C, 2941.25 may be appealed even if the defendant entered sep.arate pleas

to multiple offenses and received a jointly recommended sentence. Id. at 26. In -this

case, there was no discussion. about Rogers's specific conduct at tlie time of the plea.

Likewise,: there was no stipulation or understanding of how the receiving stolen property

counts or the possession of criminal tooks count related-to each other. In:the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar import at sentencin.g.

Underwood at ¶ 26.

(54:1I.While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish -that offenses are not allied: a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses .of similar irziport
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections from possible double jeopardy under R.C.

29_41:25.

The Role of Prosecutors

(J(42} The statute places no burden of proof on prosecutors to establish that

offenses do not merge. Again, the determination of merger is in the hands of the trial

judge based on the charges and the facts before the court.

{T43} We are well aware that there areoffenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to make the case for why certain offenders deserve

convictions or punishmesits based on their conduct.

{J(44} Prosecutors are free to charge in any manner they see fit. They can charge

as many counts as they conceivably feel cover the gamut of a defendant's conduct. Wi-th

that, there are many opportunities to a.ddress the. allied-offense issue along the path of case

reso.lutiori. Prosecutors can put facts into the individual .indictmerit. counts. distinguis.hi.ng

conduct; they can indicate in th.e response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate- which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crirri.R. 11; they can file a sentencing riiemorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses. are not allied; they can also enter into

a stipulation on what offenses are comnzitted with separate conduct or a distinct aniinus:.
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Thus, at any point in the process; prosecutors can put facts on the record that woWd

support a determiriation that certain offenses are not allied.

{145} T'his does not hav.e to involve long or complicated hearings or witnesses.

Historically,. merger of offenses has always been viewed as a part of the sentencing

pzocess.. Thus, "the sentencing process is, less exacting than the process of establishing

guilt." St.ate ti>. Bowser,.1$6 Ohio App:3.d 162, 2070-0.hio-951, 926N.E.2d 714; 11 14 (2d

Dist.); citing IJichols v. United States, 511 US. 738,. 747,: 114 S.Ct. 192.1, .128 L.Ed.2d 745

(1994). Therefore, this process can easily be sati.sfied by a brief recitation. of facts. or

circumstances by the prosecutor to aid the trial court in its determination. Z`+^othing rnore

should be requirerl.3

' In one of the more insightfu.l decisions on. this issue released.rnore than 30 years ago, former
Judge Alvin Kreniler noted:

When there i-s a probability that the allied offense issue may arise iii a case, the

prosecuto.r and defense counsel woald be well ad.vised. to squarely confront the issue in

any plea bargaining that takes place. By resolving this question at the plea bargaining

stage and incorporating the resolution of the a.llied offe:ise issue in the plea bargain to

be placed on 'the record, the pro.t ecutor and defense counsel will act to avoid later

problems in the validity of the ple:a bargain, in the entering of the plea, in the

acceptance of the plea, iin the judgment of conviction., and any appeal of the case,

State v. Is^.ent 68 Ohio App.2d 151, 155., 428 N.E.2d 453 (8th ;Dist.1980),. fn.1.
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The Application of Plain Error

N46} If the facts necessary to determine whether offenses are allied offenses of

simila.r import are not in the record and the trial court does not inquire; theri. plain error

exists tvhen the issue is raised on appeal. See State v. Barrett, 8th Dist. No. 97614.,

2012-Ohio-3:948, 9741yi.E..2d 185, (S.. Gallagher, I., dissenting.)

M47} Pursuant to the terms of Crirn.R:: 52(I3), plain errors or defects tliat affect.

substantial rights may be grounds for reversal even though they were not brought to the

attention of the trial court. "Notice of plain error under. Crirn.R. 52(B) is to be taken vAth

the utmost caution, under exceptional circumstarices and only to prevent atnan.ifest

miscarriage of justice." State }^ Long, 53 Ohio St.2d 91, 372 N<E.2d 804 (1978),

paragraph three of the syllabus.

M48} Plain error requ:ires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must. be plain.;" which means that it "must be an. 'obvious' defect in the trial
pr.oceeclings," and (3) "the eixor must have affected 'substantial rights,"'
vvhich means that "the trial court's error must. have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, ¶ 45,. quoting State

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

{'%49) We find that in failing to address a merger issue, there is a deviation from a

legal rule. Thus, as here, when a trial court fails to determine whether offenses are allied

offenses of similar import, the first prong of the plain error test is satisFied. The

legislative requirement under R.C.. 2941.25 to determine allied offenses. is also mandated
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by the Supreme Court of Ohio in Un.derivood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N..E,.2d .923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause of the

Fifth AYnendment to the United States Constitution and Section 10, Article. I of the Oh,.lo.

Constitution, which prohibits multiple punishments for the same offense." Id. at ^j 23.

"jWJhen a sentence fails to include a mandatory provision, it may be appealed beca,use

such a sentence is `contrary to law' and is also not 'authorized by law."' Id at T21:

{¶50) The second pirong reqtiires that the error must be "plain°' or "obvious,"

Wher.e .it: is clear from a facial review of the convictions that the allied offenses of siinilar

import analysis should have been oonducted but was not, the error is plain and obvious.

.Here the trial court should have realized from the face of the charges. in CR-5-45992 that a

merger analysis of the receiving. stolen. property and possession of crizninal tools offen.ses

was necessary. When the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

{¶"51} Lastly, the third prong of pla%n error requires that the error must have

affected the "substatltial rights" of the accused. Clearly, the prospect of being su:bjected

to multiple punishments for offenses that may be allied affects .a defendant's substaiitial

rights. In our view, the unreso:lved nature of double jeopardy so undermilzes the integrity

of the proceedings that it constitutes plaiz.i error and satisfies this prong.

{IFS2} To find othervvise would undermine th-e Untlertivood decision. and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limi.ted
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remedy of an ineffective assistance of counsel claim on appeal. That claim, like the

allied offenses. of similar ilnport claim, would contain. no more facts in support of it than

the initial alliei3 o£fenses of siri^ilar import claim. In the end, a postconvictiori. relief

petition would be all that remained as a. remedy after the case is over. The unresolved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offeri.der.

Distin.guishing Form.s: o#'L'lain Error

{'IS-3) We are cognizant that other panels of this court .have declined to find pl.ain

error when the record does not contain facts from which an allied-offense error xiu.ght be

deteririiined. They take issue with the approach that finds plain error When it is uncertain

if the outcome of the case would have been otherwise. This view is outiined in State v_

Snuf^'er, 8th Dist. Nos. 96480, 96481, 964.82, and 96483, 2011-Ohio-6430, 'rli 9; State v:

Lindsey, 8th Dist. No. 96601, 2012-Ohio-804, T 13; State v. Barrett, $th Dist. No. 9761 4,:

2012-Ohio-3948, 974 N.E.2d 18.5z and in the original panel decisioin iti this case released

as State v. Rogers., 8th Dist. Nos. 98292, 9$584, 98585„ 98586, 985:87, 9$588, 98589, and

98590, 2013-Ohio-1027.

{554{ 'I:Ytese cases accept the principle that it is piain error not to merge allied

offenses, but rationalize th.at since there are no facts to fiizd plain error, plain error does not

exist. This is a self-fulfilling propliecy that defeats the constitutional protection outli.ned

in.-T^Jiaderwood: In our view,. it is the absence of facts, or at least an inquiry into those

facts, that makes the questiori ripe for review and creates plain error.
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5} The duty to merge implies a duty to inquire and .determine whether multiple

c,harges are allied offenses of similar import. Without the duty to inquire. and deterrrune
>

the duty to merge would be empty. An essential step in the merger process is applying

the requirements of R.C. 2941.25, and hence the Johnson test, to the niuitiple charges. in

our view, the failure to take this step where a facial review of the charges reveals it is.

necessary establishes prejudice and af.fects the outcome of the case. Thzs is the

fundamental distinction between our view and that of the dissent.

{9TS6} In State v. Corrao, 8th Dist. No. 95167, 2011-Ohio-2517, 11 10, this cour. t

extended Underwood and held that "the trial court's failure to make the necessary inqulry

[into the alli.ed-.offens.e issue postd'ohnson] consti.tutes plain error necessitating a retnand,°>

There is historical. support for this proposition. In. State v. Kent, 68 Ohio App.2d 151;

428 N.E.2d 453 (8th Dist.1980), this court held that the trial court has "an affiiinative duty

to make inquiry as to whether the allied offense statute would be applicable" prror. to

sentencing the defendant. Id. at 1.56;. see also State v. Latson, 133 Ohi.o.App.3d 475, 728

N..E.2d 465 (.8th D.ist.199.9). . Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 (1990), which overruled the defenda.nt's challenge on an

allied-offense issue for not being raised at the trial court level duriiig the plea and

sentenoing hearings. Of course, Comen itself has since been contradicted by Underwoood,

124 Ohio St.3d 365, 2010-Qhio-1, 922 N,E.2d 923, at ¶ 29.. See Baker, 8th Dist.

No. 97139, 2012-Ohio-1833.
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_{¶57} Most traditional plain error deals with issues involving the guilt phase. See

LS`tate v. Davis, 127 Ohio St3d 268, 2010-Ohio-5706, 933 N.E.2d 147. linlike plai.n error

claims in the guilt phase, procedural plain error in sentencing does not aff ect. the

determination of guilt or iiinocence. The effect of findin.g plain error in the seri.tenci:ng

phase is minimal on the overall case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v. Biondo, 11 th. 'Dist_ No.

2012-P=0043,. 2013-C)hio-876. We also. iiote that as trial courts become more aware of

their duty to inquire and address merger.. questions, this problem will largely disapp.ear,

Even when trial courts fail. to address the. issue, there are often facts in the record that

allow for resolution of the issue by de n.ovo review on appeal. Thus, very few of these

cases will result in a return to the trial court.

M58} If a trial court failed to advise a defendant under Crim.R. 11 of the right to

subpoena witnesses, we would automatically find plain error. We would not conteinplate

or hedge our finding on whether the recozd is silent on the question of whether th.e.

defendant would have. actually subpoenaed rvitness.es: It is enough that the .advisement

was not made to demonstrate the plain error.

}159} The failure to address the allied-offense issue, in our view, is. no different.

The plain error goes to the failure to address the required allied-offense analysis, not the

plain error that exists when a recor.d clearly demonstrates the offenses should have

merged.

Other Issues
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{¶60} Rogers alsa raised issues regard.ing jail-tim.e credit and postrelease control.

{.¶61} Rogers argued that the courC.erred by failing to compute his jail-time credit as

mandated byR.C. 2967.191 and that trial counsel. was ineffective for fdiling to reque^st an

accurate calculation of the jail-time credit. This assignment of error is moot because the`

court granted Rogers's pro se motion for jail-tiine credit on April 16.,. 2012F

{¶62} Lastly, Rogers conil.rlairis that the court erred by failing to advise him of the

consequences of violating postrelease control. This assignment is overruled because the

court did apprise Rogers. during sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusiaza

{1[63} We therefore hold the following:

(a) Where a facial question of allied offens.es of similar import presents itself, a

trial court judge has a duty to inquire and determine under R.C. 2941.25 whether those

offerises should merge. A trial court commits plain error in failing to inquire and

determine whether such offenses are allied .offenses of similar import:

(b) A defendant's failure to. raise an allied offenses of similar import issue in, the

trial court is not a bar to appellate review of the issue.

(c) While facts establishing the conduct of the offender offered at the time of a

plea may be used ta establish that offenses are not allied, a guilty plea aloine that does not

include: a stipulation or a finding that offenses are not allied offenses of similar in2port
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does not conclusively resolve th.e merger question. Thus., a guiltyplea does not constitute

a valid waiver of the protections from possible double j.eopardy under R.C. 2941.25.

f¶64} We overrule the prior decisions of this court to the extent they are in conflict

with this decision. See, e.g., Snuffer; 8th Dist. Nos. 96480, 964$1, 96482, and 9649.3,

2011-Ohio-6430; .Linds:ey, 8th Dist. No. 96601, 2012-Ohio-80^t, Barrett, 8th Dist. ^,To

97614, 2012-Ohio-3948. In. this case, we s.ustain. the first assignment of error to the

extent a remand is necessary to establish. the underlying facts of Rogers's conduct in

CR-545992 and for the trial court to determine whether the subject crimes should merge

for sentencing purposes.

{¶65} By .separate entry, we certify a conflict between this decision and the Sixth

District's decision in State v. Wallace, 6th Dist. No. WD-11-031, 2012-Ohio-2675 . 4

(1566) Judgment affirmed. in part, reversed in part, and cause remanded.

It is ordered that appellant recover of said appellee costs herein ta.xed.

The court finds there were reasonahle grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the comtnon

pleas court to carry this judgment itito execution.

A certified.copy of this entry shall constitute the xnandate pursuant to Rule 27 of the

Rtiles of Appellate Procedure.

a
The parties are advised that in order to institute a eertified-confla.ct case in

the Supreme Court of Ohio, a party must file a notic.e of certified conflict in the
Supreme Court within 30 days of this court's order certifying the conflict.
S. Ct.Prac.R:. 4.1.
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SEAN C. GALLAGHER, JUDGE

PATRICIA ANIN BLACKMON, J:,
1v1AR^.' J. BOYLE, J.,
FRANK D.. CELEBREZZE, JR., J.,
EILEEN A. GAL.LAGH"E,R, J.,
EILEEN T. GALLAGHER, J.,
MARY EILEEN. KI.LLBANE, J.,
KATHLEEN ANN KEOUGH, J.,
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
K.ENNETH A. ROCCO, J., CONCUR.

K.EIv'hTETI-i A. ROCCO, J., CONC:URS. WITH SEPARATE .OPINION in which PatriieiaAnn Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Larry A. Jones, Sr., Kathleen Ann Keough, Mary .Eileen Kilbane; and Tim
McCormack, JJ., CONCT TR

LARRY A. JONES, SR., J.., CONCURS WITH SEPARATE OPINTIaN in. which Patr'icia
Ann Bl.ackmon, Nfary J. Boyle, Eileen A. Gallagher, Eileen. T. Gallagher, Sean C.
Gallagher, Kathleen Ann Keough, Mary Eileen Kilbane, Tim McCormack, and Kenneth
A. Rocco, JJ., CONCUR

iviELODY J. S1ECNART A,J.,: DISS,:ENTTS WITH SEPARATE OPINIOivT

KENNETH A. ROCCO, J.., COItiTCURRIN G WITH MAJORITY OPIIVION:

(I.ff67} While I. concur with the reasoning of the majority opiniozi, I write sepa,rately

to express my concern that the dissenting. opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a tiine when his or

her role rightfizlly is paranaourit. Moreover, I do not share the dissenting opinion's tntst

that a postconviction petition will afford relief to a defendant who is unaware when he or
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slie enters into a plea agreernent of the nuances existing betweeri the legal concepts of

"forfeiture" and "waive.r"; arguably, that issue "could have been raised" in a direct a:ppeal_

{¶68}; In addifion, I wish to point out that because an anna.lysis with a.solution to the

dilemma presented in this case was proposed in State v, Kent, 68 Ohio App.2d 151, 428

N:.E.2d. 453 (8th Dist:1980), that case deserves more than what the rnajority opinion

affords it.

{IJ69} Crim.R, 11(C) vests the trial cou.rt with the r.esponsibility to ensure t.hat. a

defendan^t is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as. one.

{¶'70} Thus, although the nzle does not specifically require it, prior to making a

finding of guilt, the trial court should make an inquiry concerning the facts underlying the

defendant's change of plea. This court nza.y not "have the authority to impose" such an

action on the trial court, as the dissenting opinion notes, but the ru.le certainly encompasses

it arzd provides the trial court with the jurisdiction to do so.

{¶71} As stated in Kent, 68 Ohio App.2d 151; 428 N.E.2d 453, after the defendant

enters his change of plea to all of the offenses, and the trial. court has otherwise complied.

with its duties under Crim.R. 11(C), a determination can then be made with respect to any

potential .allied-offense issue. The Ken:t court. noted:

This can occur in one of several situations,

First, if either the prosecutor, the .defens.e coun.sel, or a defendant
advises the court that the de.f.eridant is pleading guilty to multiple offeiises
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and that in entering the plea consideration was given to the alli.ed offense
statute, the couft can the.n accept the guilty plea and enter a judgment of
conviction for all of the offenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that giveii above: is not. made,
buf a defendant affirmatively raises tlie issue of allied offense.s and indicates
that he is entering a plea of gu'ilty to multiple offenses that are allied offerises
of similar import and that a j-u.dgment of conviction can only be entered for
one, the 'court will proceed to accept the guilty plea to all of the offenses.
T1a:e court will then conduct a voir dire hearing to determine whether they are
allied offenses of s%ixailar import with a single animus which would re'quire a
judgment of conviction for only one offense. If, after conducting such 'a
hearing on tlie record, the cou[r)t determines that the offenses are allied
offenses of similar import with a. single animus, a judgment of conviction. for
only one offense may be entered. If the court, after conducting a hearing on
the record, determines that thexe were multiple offenses of dissiniilar zmport
or offenses committed separately or with a separate animus as to each, the
court tivill then enter a judgment of conviction for each of the of.fenses. R.C.
2941.25(A) and (B).

*** If nothing is said by either the prosecutor or the defendant in regard to allied
offenses and the court has accepted the guilty piea to all of fihe offenses; the court has an
affirriaative dut.y to make inquiry as to whether the allied offense statute wQuld be
applicable: Under these: circunxstances; the court tii%ould explain that in Ohio there is an
allied offense statute [that protects the consti:tutionalright against double jeoFardy], and
thus, depending upon the. evidence, a judgment of conviction may only be etitered fr one
offense,: and a hearing would be held to determine ifthere are such allied o,^'fenses.

We recognize that C'rim.R: 11 does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea. Nevertheless, the allied offense statute is
mandatory in that when there are allied offenses of similar import, there can only be one
judgment vf conviction.

Tb.erefore, two significant alternatives present themselves. First, the tri.al court
could accept the guilty plea to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
defendant who has pled guilty to multipl.e offenses of similar import may raise the. issue
that there were allied offenses of similar import with a single animus and tliatthe. judgtnent
of . conviction for the mu.ltiple, offenses should not have been entered. He would argue
that he did not make a knowing, intelligent and voluntary'plea because. he was not advised
of the allied offense statute..
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On the other hand, a trial court could con.duct an allied offense hearing on the
rQcord for niuliiple offenses of similar irnport. After that, the trial.judge would determine
whether sentence could be irrzposed for only one o fense, or f the offenses were allied
offenFses, impose separate sentences as to each one shown to have an anixrrus separate
from the others: This process would have an additional advantage; it would provide the
record necess:ary for an appellate court to revi.ew the determanation below.

We believe the better, practice. would be for the court to couEa'uct the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import. In this
way, the defendazat s rights are protected aizd the defendant is then precluded froni
successfully raisin'g the allied offense issue on appeal. Thus, in the interests of judicial
economy and protection of the riglat.s of the defendant, it is the better practice to have the
trial court conduct the allied offense hearing after accepting a guilty plea to offenses
which may be construed to be all.ied offenses ofsimilar import.

Further, in the event that the trial court erred in its determination o.f allied offenses,
the entire guilty plea is not vacated. It is only the ju.dgment of conviction relating to the
allied offenses.

(Emphasis added.)

{1721 The foregoing procedure m.akes eminent sense. In advising the defendant during the

call.oquy at the plea hearing of tliis, additional c-oristitutional right, putting the prosecutor to his proof,

requiring defense counsel to advocate for his clien.t, and making a fmal deterrniriation of -vvhether there

exists a factual basis prior to making a finding of guilt, the trial court is not acting as: an a:dvocate for

anything but the law itself. This is the judge's sole responsibility, after all.

{9[73) Despite the implicit d'zrective Crun.R. 11(C) contains, the rnerger issue has

been declared in some Xnstances as one that can "only occur at sentencing." See State v.

Snuffer, 8th Dist. Nos. 9648.0, 96481, 96482, and 96483, 201l.-Qhio-6430,. T, 1t1,

Therefore, the trial court may, in addition; require the parties to submit sentencing

rrrernora.nda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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same time could be advised to be prepared to elect, should the trial court make the

determination that merger must occur. This would serve several beneflcial purposes.

f¶U} It would lefid further support for the trial court's determinations with respect.

to guilt, merger, and, incidentally, proportionality. It would provide more material for

ptzrposes of appellate review. It would also address the concems ` set forth by the

dissentirig opiriion. See also State v. Barrett, .8th Dist. No. 97614, 2012-Ohio=3948, T

24-25 (which set .forth the belief that the trial judge should not be placed in the position of

"advocating" for the d.efendarit but acknowledged that, at the plea hearing, "the court has

an. affirmative duty to advise a defezidant of the consequences of waiving constitutional

rights").

{¶75} Finally, it would also have the advantage of cutt'ing short the proeess

currently in use, i.e., several appeals, as the issue comes from the trial eourt: to this court; is

reviewed with or withou.t an adequate record, and is remanded for the trial court to riiake

anotlier decision for this court to review again, Adding the necessity for the filing of a

petition for postconvietion relief as. a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking. in this area, and it is this court's duty to

provide som guidance to the trial courts. The procedure outlined in Kent, 68 phio

App.2d 151, 42$ N.E.2d 453, serves both ends.

{'5761 The vexing problem this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace the procedure proposed in. Kent, or
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amend Crini.R. I1(C) to require the trial judge, prior to accepting the change of plea, to

make an inquiry• into the underlying facts.

LARRY A. JONIES, SR;, J,, CO?VCI}RRNG WITI-i NIAJORITY OPINIO.N:

{IJ77} I concur in. judgment with the reasoning of both the majority opinion and

Judge Rocco's concurring opinion, but write separately to provide simple: and

straightforward instructions for the trial court.

{¶78) As highlighted by the majority, it is a fundamental principle that an off•ender

can be punished only once for a crime; otherwise, the offender's constitutional right to be

protected from double j eopardy has been violated.

{¶'79} 'Vk'hen an offender is convicted of more than one offense, RC. 2941.25

obligates the tria.l cour.t to determine whether the offenses are allied. This obligation is

the same whether the conviction is the result of a plea of guilty, a plea of no contesi,. or a

verdict after a trzal:

{Jj8®} Therefore, if an affendex is convicted of more than one offense and the

parties do not expressly agree, i.e. stipulate, that the offenses are not allied offenses of

similar import, the trial court must make the inquir;y' and this inquiry must take place .on ^e.

record before the off.ender is sentenced (but this inquiry may take place at the sentencing

bearing).

{¶8.1} The trial coxart is obligated to do an allied-offenses analysis, on the rec:ord.

each time there is: a conviction of .more than one offeinse. While, in some cases; it may

seem tedious, in the long run it will save the state's and court's resources by streamlining
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multiple appeals and., naost importantly, ensure the constitutional rights of the defendant

against double jeopardy.

MELODY I. STEWART, A.J., DISSEIVTLNG:

{1821 I believe that the .majority's decision inisinterprets the holding "in State v,

LTnderwood, 124 Ohio St:3d 365, 2010-Ohio-.1, 922 N.E.2d 92:3, that "a.l.lied offenses of

similar import must. be nlerged at s.entenci:ng or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve multiple. terms of

imprisonment for allied offerises of similar import -- when an allied offenses error is

obvious on the record, we must find the error rises to the level of plain error. The

question piresented en banc is what to do when a defendant -pleads guilty to an indictment,

.fails to offer any evidence at sentencing to show why the offenses are allied, and tho

appellate record contains no facts to show why rnultiple offenses should rrierge fQr

sentencing.

M83} Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue. all but plain error on appeal. And. since a

plain error anaiysis- is always predicated on there being an "obvious" error in failing: to

merge allied offenses, the claimed error must fail if the record contains no facts proving

that a inerger error occiurred.

M84} The majority of this court decides- differently, reversing azd remanding a

conviction not because an error occurred, but because it caciuot tell if an error occu.rred.
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Rather than rely on the established application of the plain error rule; the majority

circumvents the rule by holding that plain error occurs simply because the court failed to

conduct a "facial" inquiry of the offenses at sentencing to determin.e whether multiple

offenses are allied. Underwood does not explicitly place a duty on the court to nnak-e this

inquiry nor can. that duty be inferred: What is more, in creating this new duty for the court

(and the prosecuting attorney), the majority relieves defense counsel of any duty to protect a

client's rights - it essentiaily finds that any issue of ineffective assistance of counsel

resulting from couns.el's failure to raise the .merger issue at sentencirig is superseded by the

court°s per se error in failing to raise th.e issue sua sponte,

{¶S5} This holding is a misapplication of the plain error rule., a. misreading of

Supreme Court precedent, and a clear. departure from our traditional adversary process. I

respectfully dissent.

f

{IF86} The plain error doctrine set forth.in Crim.R.. 52(B) states that "[p1lain errors or

defects affecting substantial rights may be noticed although they were aot brought to the

attent'ion of the court." This rule is identical to Fed:R.Crim.P. 52(b) and Ohio courts have

resorted to federal precedent when construing the state version of the rule. See, e.g,, State

V. Wamsley, 117 Ohio St.3d 388, 2008-Ohio-1795, 884 X.E.2d 4-5, 118.

{1[87} To prevail on a showing of plain. error,. a defendait must. prove three things:

(1) an error, (2) that is plain, and (3) -that affects substantial rights. ^ee Jones v. rlnited

States, 527 U.S..373, 389; 119 S.Ct, 2090, 144 L_Ed.2d 370 (1999); State w. Gross, 97 Ohio
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St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1.061, ^( 45. A. reviewing court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest r.riiscar:riage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

(588} As the majority concedes, "[t]here are simply no facts in the record to aid in

our mandated de novo review" of t.he merger issue. Ante at ¶ 25. Without facts showirzg

why offenses should merge, this court cannot say that any s.entencing error occurred, much

les.s that an error occurr ed that was so "obvious" that .it rose to the level of "plain." error. ft

is the appellant's zesponsibility under App.R. 16(A)(7) to make an argument with citations

to the parts of the record on which the appellant relies.

{589}. Rogers pleaded guilty to a bare bones indictment. By doing so, he adniitted

the facts alleged in the indictn.ient: See Crina.R. lI(B)(1); State ti;, Wilson,. 58 Ohio St.2d

52; 388 N.E.2d 745 (1979), paragraph one of the syllabus. He d.id. not argue at sentencing

that the offenses he pleaded guilty to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Under

any plausible appli.cationof the plain error rule, Rogers has.failed to show an errox, the

existence of which we must recognize in order to prevent a miscarri age of justiice. On this

basis alone, we should reject Rogers's argument that. the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Snuffer, 8th.

Dist. Nos. 96480, 96481, 96482, and 96483, 201 l.-Ohio-6430; State v. Lindsey, gth. Dist.

iNo. 96601, 2012-Ohio-$04; State v. Barrett, 8th Dist. No. 97614, 2012-C'^liio-394$; State

v. Rogers.,. 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496.
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II

(¶90) The majority circumvents. a conventional plaiti error analysis by taking the

U-ndervvood holding out of context and relieving the defendant of the onus of objecting

and otherwise presexvizfg any claimed error. It: does so orzthe following preinises: (1)

allie'd offenses issues invoke the sentencing component of the I3ouble Jeopardy t;;lause: of

the Fifth Ainendment to the United States Constitution and constitutional err.ors cannot be

wa.ived unless the waiver is knowing or intelligent; (2) the "imposition of znultiple.

sentences for allied offenses of similar import is plain eYror"; and (3) under R.C. 2941.25,

the court must determine prior to seritencing whether the offenses were committed by the

same conduct, From these. premises the majority concludes that the trial judge not on.ly

lias a duty to merge allied offenses of sirnilar import, but that the trial judge also bas the

obligation to raise the issue of allied offenses at seint.encing even if the defendant fails to

do so. This coriclusion is not valid.

A

1

{¶91) Although the majority correctly concludes that Rogers';s failure to. raise the

merger issue at sentencing did not constitute a waiver of his double jeopar.dy rights, ante at

Ti 35; it r.eaches-that concluszort for the wrong. reasons because it confuses the concepts .of

"waiver" and "forfeiture.." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is .important: nuanced or not.
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{192} A"waiver" is the intentional .relinquzshinent or abandonment of a right, while

a"forfeitur.eri is th.e failure to preserve an obj.ection. State v. Payne, 114 Ohio ^t.3d 502,

-2007-Ohio-4642, 873 N.E.2d 306, T,23. The waiver of a right is not subject to plain -error

review under Crim.R. 52(B), but a forfeiture of ari. objection is subj ect to plain error

review under Crim.R. 52(B). Id. Rogers did not intentionally relinquish his double

jeopardy rights. wThen he failed to object at sentenci.ilg that he was separately sentenced on

allied offenses of similar import - he merely forfeited the right to complain of anytiii.ng

but plain error on appeal by not timelv raising it. In fact, Underi-wood address.ed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constii-uted a waiver of the right to raise an allied offense issue on a.ppeal.. Underwood

supra, at T, 32.

2

{Iff931 There really is no doubt that a defendant who pleads guilty and does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain error on appeal.

Iti State v. Comen, 50 Ohio St.3d 206, 211, 5.53 hT.E.2d 640 (1990), the Supreme C.ourt

found. an allied offenses argument forfeited on appeal because the defendant did not raise

.the issue in the trial court. Iznplicit in the idea of issue forfeiture in the context Of allied

offenses is that a party who fails to object waives all but plain error.. See State v. Foust;

105 Ohio.St.3d 137, 2004-Ohio-7006; 823 N.E.2d. 836, T 139 (argument. that state failed to

prove separate anim:us for separate offenses was not raised at tr.ial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct, but by failing to raise the issue in tlie trial court, he did

forfeit the right to object. to this aspect of his sentence.

{1[94}. Coinen should end any discussion conceiiiirig the application of the plain

error rule in this case, yet the majority gives short shrift to that case with the statement that

it is "contradicted" by .Undenvood. Ante at $ 56. This. comme•nt is not correct because

Underwood is entirely consistent with Comen -- the Supreme Court. recognized that

Underwood's guilty plea did not waive error; it simply forfeited all but piain. error for

purposes of appeal. With the state having conceded that Underwood's offenses were

allied and should have merged for sentencing, U^^nderwood a.t ¶$; the Supreine Couft found

that the court's failure to merge those sentences rose to the level of plain error.

{1%95} Given the concession of plain error in. Underwood, the Supreme Court had no

reason ta cite Cofnen for the legal proposition that a. failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With plain error established, Comen's

forfeiture of the right to argue allied. offenses was imrnaterial.

{l[961 In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on, appeal is so well estabJ.ished that it is

axiomatic. For exampl.e, in State v. .Antenoxi., 8th Dist. No. 90580,. 2408-®hio-5987. we

held; consistent with the principles announced in Corrcen, that by voluntarily entering

guilty pleas to two separate offenses,. a "defendant waive[s] any argument that the same

constituted allied offenses of similar import." Id.. at ^ 6.
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{1[97} And in State v. Wulff; 8th Dist. No.. 94087, 2011=Ohio-700, we distinguish.ed

Antenori ftm Underwood by noting that Underwood involved a jointly recom.rr..aended

sentence as opposed to the guilty plea entered into in. Antenori. Id at 125. Wu ff thus-

concl.uded that a defendant who voluntarily enters guilty pleas and allows himself to be:

seiitenced .at the court's discretion forfeited any argument that his offens.es constitute.d

allied offenses of similar im.port.. Id. at ¶ 26.

{T98} Any argument the majority makes that llndet-wood somehow undercut the

principles announced in. Comen should have been dispensed with in State v. Clern.entson,

8th. Dist. No. 9423 0; 201:1-Ohio- 179.8., where the author of the present en ba.nc decision n.ot

only agreed with the tlntenori -I-ITuI. f'fanalysis, but explained his agreement by citing urith

approval the p.assage from Antenori explaining why Undextivood was distinguishable.. Id.

at ^ 11. Clementson thus denied an application to reopen an appeal on grounds that.

appellate cotu2s.el was ineffective for failing to raise an assignment of error relating to the

court's failure to merge allied offenses of sitnilar import for sentencing beeause that issue

arose in the context of a guilty plea and was essentially iuireviewable on, direct ap.peal. Ido

at 1 13,

B

.{199} The majority cites Underwood for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentenee must be reversed

if the record on appeal does not conta.izi e.no:ugh information to prove that offenses are not

allied. In its view, holding otherwise might result in the defendant actually being ordered
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to seive sepa.tate sentences for allied offenses, and that would violate Underwood. This

conclusion disregards Comen. and miscomprehends Underwood's holding. It is itn,port.ant

to understand that in both Underwood and State v. .Iohnson, 128 Ohi.o. St.3d 153,

2010-Ohio-6314, 942 N.1•,2d 1061, the Supreme Court's holdings were predicated on.

facts or coiteessions showing that the trial judge had erred by failing to merge offenses that

actually were allied: Underwood was the result of a no contest plea and recommended

sentence in which. the state conceded that Underwood's offenses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied. In both cases, the Supreme Court was able

to find a rnerger error that was obvious on the record.

{¶100} Th.e specific holding in Underwood that "offenses of similar unport must be

merged at sentencing or the sentence is contrary to law" is explained by the state's

argument in that case. Midway through his- trial, Underwood and the state reached a plea

agreement in which Underwood would plead guilty to. multiple offenses and the parties

jointly r.econunended a sentence: Underwood, sypra; at S 4, Undei-wood did not raise

the argument to the trial couit that any offenses were allied and should have merged, but

he. did do so .on direct appeal.. id. at T, 6. The state conceded that Uiiderwood's .sentences

should have merged, but argued that he waived the right to appeal the merger issize by

jointly agreeing to a sentence. Id. at T, S. Accepting the state's corrcession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are

42

46



to be merged at sentencing azid fotua.d that the txial court's :failure to merge Underv,rood5s

sentences was plain error. Id. at 126.

{¶101) With the Supreme Court's finding that the offenses in Under woocd and.

Johnson were allied, its directive that allied offenses must be merged for sentencing is

entirely defensible ------ it was plainly established that the: offenses in each case were allied

offenses of similar import, so it would violate double jeopardy to for.ce the .detendants in

those cases to serve multiple puriishinents for a.single act. The obvious error in each .case

was, indee.d; plain error.

{T1021 In this case, the maj.ority admittedly has no idea whether Rogers's offenses

were allied because Rogers pleaded guilty and failed to make a record to demonstrate liis

claimed error. Nothing iri Underwood suggests that it applies to the mere possibility that

an allied offenses error occurred. Applying Comen,-we should hold that Rogers's faiiure.

to preserve error at the time of sentencing forfeited aiI but plain error and that the liinited

record on appeal makes it impossible for us to find such. an error.

c

{¶103} The majority's final preniise that th:e courC has the responsibility to

deternline prior to sentencing whether there -are any allied offerises issues ---- imposes a

vague standard that the majority actually disregards and creates a new form of structural

error..
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{¶104} In the majority's view, the trial judge has the obligation to address a

potential allied offenses issue if the convictions present a"fac'ial" question of anerger.

Ante at ^ 32. It is unclear what is meant by the use of that word. As a leg.al tem-, of art,

"facial" means obvious or apparent "on its f.ace." But application of this standard actually

conttadicts tlie rnajority's conclusion.

{¶.I05{ The two counts of receiving. stolen property involved (1) a"stolen pickup

truck" and (2) "tires and rims.z" The single count of possession of cruninal tools involved

"a tire jack andlor tow chain and/or lug nut wrenches." As the majority concedes:

f W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tir.es. and rims" are from the same "stolen
pickup truck" or from another vehicle; Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simp.ly no facts in the record to aid in our mandated de novo,
review of the issue.

Ante at ^( 25.

{¶I061 If this court is unabie to .de.tern=e vvhether the offenses are allie.d offen.ses

of similar inlport because- there are no facts to suggest 1hat they are, it has -nec.essarzly

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue, The analysis is at ari end. By its own reason.ing,

the majbrity's analysis necessarily affirms Rogers's sentences..

{1:107j Rather than apply this new "facial" approach, the: majority now adopts a

standard that goes: beyond the plain error rule and presumes that all offenses are potentially

allied and the trial judge must, prior to sentencing, inquire into the possibility that
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sentences might he subject to merger; regardless of what facts are before the trial judge ------

in essence elevatingplain error to a form of structural error.

{1148} It is only in the rarest of cases that an. error is held to be struetural,: thus

requiring an automatic reversal. Washington v. Reouenco, 548 U.S. 212, 218, 126 S.Ct.

2546; 165 L.Ed.2d. 466 (2006). The United States Supr.eme Court has been very elear in

cautioning against the "unwarranted extension" of the plain error rule because it "would

skew the Rule's `careful balancing aaf our need to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious injustice 'be

promptly redressed.'" United States v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1(1985), quoting .Un.ited States v. Frady, 456 U:S. 152, 163, 102 S.:Ct. 1584, 71 L.Ed..2d

816 (198.2). Indeed, the Supreme Court has stated that it has no aut''hhority to create a

"structural error exception" to the plain error rule, and that a structural ei^ror analysis is

inappropr.iate in a plain error situation. .lohnson v. Unlted States, 520 U.S. 461, 466, 117

S.Ct. 1544,137 L.Ed.2d 718 (1.997).

{¶1O9} Although the majority carefully avoids characterizing its new rule as 6Cper

se" or "structural" error, the intent is clear. The majority explains its decision to place a

duty on the court to inquire into the possibility that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and clainiing that we would

"autornaticalbe' find plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crim.R: 11(C), regardless. of whether the defendant claimed any

prejudice. Ante -at ¶ 58. The. difference between plain error and structural erro.r is the
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demonstration of prejudice: plain error ea:ists oi^ly when the. defen,dant shows that error

affected substantial rights (i.e., prejudice);• structural er.ror presumes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-Ohao-276,1, 789 N.E.2d 222; ; 9.. By now stating that.

it would reverse a case even without a shoiNing..of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so with no regard to the Supreme

Court's admonition that a structural error analysis is inappropriate in a plain, error

situation. :Tohnson; supra. At least one other appellate district court has rej ected a

similar per se error clairn. in a post- UMderrvood allied offenses appeal from a guilty plea.

See Stctte v. Wessting, lst Dist. No. C-110193, 20:11-Ohio-58$2, T[ 6.

{¶110} In any event; if the majority insists that it. is employing a plain error

analysis,. the Crim.R. 11.(C) guilty plea analogy it uses actually disproves its point. The

only way an appelIate court would know if a trial judge failed to make the required

Crim,.R. 11(C) advisements would be if the. error was shown on the transcript of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we liaue

invoked established precedent to presume the regularity of the proceedings below and

affirm. See, e.g., State v. Smith, 8th D'zst. No. 94063, 2010-Ohio-3512, ^ 31-12; ,State v.

S'immons, 8th Dist. No. 94982, 2010-Ohio-6198, ¶ 19. So the majority not only fails to

make a c.onviucing case for departing fiom established plain error precedent to create a

new form of structural error, it cannot satisfy the plain error test that it says it enploys.
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2

{¶111} Although the majority insists that the trial judge has no dtity to b-e an

advocate for either the defendant or the state, ante at Ti 27, there is no doubt that its

decision effecti.vely requires the court to be more of an advocate for the defendant than

deefense coimsel. It says that defense counsel "should" raise potential merger issues, ante

at T, 38, but that the court "must" raise the issue. Ante at$32. The majority even finds

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "inandated duty to address merger." Ante at fn. 2.

{1[112} It is well established that the couirt has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an error. See, e..g.,

State v. Abdul Bari, 8th Dist. No. 90370, 2008-Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. Newport News

Shipbuilding & ,D-y Dock Co., 937 F.2d 934, 939 (4th Cir.1991) ("1VTeither Batson nor its

progeny suggests that it is the duty of the court to act sua sponte to prevent discruninatory

exclusion of jurors. Rather, even in criminal cases, the objection is deemed waived if not

timely raised."}.

1¶113} In criminal cases that. terminate by plea agreement, the court usually has no

involvement apart from. taking the plea and sentencing the defendant. It is unclear ixrhy

the sentencing judge, who would presumably have less knowledge of the fa.cts than

defense counsel, should .ha.ve the obligation to raise the issue of allied offerises. whel1

defense counsel has not done so. Obviously, it is defense counsel's obligation to-protect a
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defendant's rights. Competent defense coLinsel who negotiates a guilty plea will be aware

of the facts uridexlying those offeiises to which .a defendant pleads guilty. At all events, it

is defense counsel's obligation to advocate for the def6ndant. This court's decision

ess.entially forces the trial judge to act as a de facto second chair for the defendant.

3

{1ff214} It is disappointing that this court find,s inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure;. it would be difficult. on direct appeal to inake. a viable

ineffective assistance of counsel claim stemming from an alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g., State v. Coleman, .85 Ohio St.3d

129, 134, 707 N.E.2d 476 ( 1999). But there are other avenues for raising error.

{J[115} t,rnder RC.. 2953.21, a defendant 'can seek postconviction relief for the

alleged errors. of defense counsel that occur outsid.e -tAe re.cord on appeal.. Indeed, the

postconviction relief statute is specifically designed for such issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperrider; 4 Ohio St.3d 226, 22&229, 448 N.E.2d 452

(1983).

{Iff116} The majority acknowledges the availability of. postcorivviction relief as a

means: of remedying defense counsel's failure to raise the issue of aIlied offenses at

sentencing; but apparently f nds that the "limited" nature of postconviction. makes it a less

48

52



than satisfactory remedy. Ante at Ti 52. It is unclear what it means when it says that

postconviction relief offers a`Ylim,ited" remedy. The postconviction statute, P,,C.

2953.21(A), applies to constituti.onal. claims of any kind, including ineffec.tiv.e .assi.stance

of counsel claims based on alleged violati.ons of the Sixth Ameridme.rit to the United States

Constitution. Iri fact, it.is the on.ly vehicle for raising ineffective assistance of counsel

claims that rely on. evidence outside the record on appeai: See Coleman, at 134. ("Any

allegations of irieffecziveness based on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C..2953.21."). The federal courts

usually restrict claims of ineffective assistance, on whateNi,er theory, to p:ostconviotior^^

proceedings because the record can be more fully developed. See Massaro v. United

States, 538 US, 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States -v,

Spence, 450 F.3d 691, 694 (7th Cir:2006).

{¶117} Presumably, the majority has no difficulty applying the postconviction relief

statute to other forms of constitutional error apart from ineffective assistance of counsel

claims. That being so, there is no. reason why the: postconviction. remedies for those kinds

of errors are any less limited than the postconviction remedies provided for inaffective

assistance of counsel errors, particularly when the Supreme Court has .speczfically

endorsed the postconviction relief statute for use in cases where the record is insuflicient

to prove a claim o.f error on direct appeal.

III
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{11181 In the end, there is no cornpelling reason for this coui-t's departure frojn

well-established rules governing plain error. If the court can conclude as a mattet of faot

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for serrtencing means that plain error

cannot be shown.

{1119} The: majority opinion criticizes application of the plain error rule as a

"self-fulfilling prophecy that defeats the corlstitutiorial protection outlined in Underwoad,-

Arate at 54. But all plain error analysis, regardless of the type of constituti-onal issue,

leads to the sanie "self4ulfilling prophecy" if the error is not de:monstrated. on the

record, it is not by definition "plain."

{¶120} I agree in principle with the concurritig opinion that a trial judge can choose

to be more proactive in sentencing and raise potential merger issues in accordance with

State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th I3ist.1.980). inis could even

entail the trial judge r.efusing to accept a guilty plea unless the parties have agreed. in

adyance oii all issues of allied offenses as part.of the plea agreement. To be sure, this

proactive approach would indeed be the better practice. But that kind of involveme.nt is

not required by law and we have no authority to unpose it on trial jiidges.

{1111{ This court's decision to reverse this case requires a remand for a hearing,

like that suggested in Kent. And it does so wYthout. guidance for the trial courts.
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(¶122) A concern with applying Z^ent is that it fails to defme the scope of the "voir

dire hearing" that a trial judge is supposed to conduct to determine whether offenses are

allied and should merge for sentenczng. Given the lack of facts typically set forth in the

indictment, the voir dire hearing would :necessarily require additional fact finding. But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unatiswered.

{¶123} To illustrrate. how these questions might arise, suppose a case where the

defendant pleads guilty to an. indictment charging a rape and kidnapping that occurs on the

same day to the sarne victim. The court accepts tlie plea, the defendant rnakes no request

that the sentences merge, so the offenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been raised, the sentence

is reve.rsed. On remand, the defendant argues that the two offenses ar.e allied and must

merge because they were committed with a state of mind. to commit only one act. The

state disagrees and theorizes that the defendant's acts. were commi.tted, separately and

sholtlti not merge for sentencing: With no agreement. of the parties, the court decides to

hold a voir dire hearing to resolve the issue. w'hat is the scope of this hearing?

{¶124} As a court, we have previously allowed allied offenses issues .arising from

trials to be deterniined solely on the arguments of counsel. That procedure. is defensible

because a trial produces facts from which the court can determine whether. individual

crimes were allied offenses of siinilar import. But with remands of guilty plea cases. I.ike
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this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel. do not constitute

evidence, it follows that the parties have the right to offer evidence and call witne,SseS,

That being the case, it appears that the court would have to at least conduct a.mini or

abbreviated trial.. This sort of trial or hearing would be required because the allied

offezises issue is one in which the court must determine whether the multiple offenses were

committed wit:h a state of mind to comm,it oraly one act.. I can irriagine no other wav to

determ.ine this other than to hear evidence of the underlying crimes. The irony of having

to hold such a trial or evidentiary hearing from a plea agreement is obvious.

{¶125} There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bears the burden of establishing his entitlement to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. .Mugh.ni, 33 Ohio St.3d 65, 67, 514 N.E:2d. 870 (1987). What is the court's

standard for fu^.ding that offenses are ailied offenses of similar import: beyond a

reasonable doubt, clear and: convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire liearing without waiving the Fifth Amendment right against self-incrimination?

If new evidence surfaces at the voir dire hearing,, does the state have the right to rescind

the plea agreernent and file additional charges? If requested, does the court have to make

findiulgs of fact?
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{1(126} There is always the possibility that the parties on remand could stipufate

facts beyoi^.̂ d those stated in the indictment, but it is unclear why defense counsel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, defense courtsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a.

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of courtsel claim should the court fiad. that merger is warranted.

{I127} One of tiie reasons given by one of th-e concurring opinions. in this case is to

express concern that this "dissentiing opinion may becoriie the law of this state." Ante at T

67. With all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) ---- at least with regard to plain error jurisprudence. And

the unanswered questions about tlie scope of the proposed voir dire hearing to be

conducted on remand should cause this court to pause 'owfore abandonil^.g our

well-establkshed. plain error doctrine and. creating a new, expansive rule requiring a rema.nd

in all guilty plea cases in. which allied offenses could conceivably be, but are not plain.ly; at

issue,

{^'128} Of course, no appellate court can or should try to predict all the possible

consequences of a ruling. But having adopted a n.ew rule, this court does a disservice to

the trial courC by failing to consider the practical consequences of this ruling.
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(15129} IN'bat this case demonstrates is that the defense not the court and not the

prosecuting attomey - has the ultimate duty to raise any potential allied offenses at the

time of sentencing. If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot. be established on the mere. possibility that a

sentencing error occurred, but rather on facts that prove an obvious error. if there are no

facts to show that a plain etror occurred, the defen.dant's recourse is in postconvictlon

proceedings. -
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{¶ 11 Mark Wallace "appeals a May 3, 2011 judgment of the Wood County Court

of Gommon Pl.eas. Under the judgment, appellant staixds convicted of (1) theft, a

violation of R.C. 291.3.02(A)(1) and a felony of the fourth degree, (2) receiving stolen

property, a viola.tion of R.C. 2913.51(A) and a felony of the fifth degree, and (3)
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engaging in a pattern of con-upt activity, a violation of R.C. 2923.32(A)(1) and a felony

of the third degree. The convictions are. a result of guilty pleas entered tuider a plea

a.grcenierit.

{lf 2} The court also imposed sentence, sentencing Wallace to serve a one-year

term of irnprisonment on the conviction for theft, a one=ye.ar term on the conviction for

receiving stolen proper .ty, and a five-year term on th.e convicti.on of engaging in corrupt

` activity. The court. ordered that the sentences be served concurrently with each other fo.r

a total aggregate term of imprisonment of five years. The trial court also ordered

appellant to pay restitution in the amourit of $9,548.01.

{¶ 3) On appeal, appellant challenges the trial court judgment on three grounds:

(1) that. the theft and receiving stoleri property convictions and sentences are for allied

offenses of similar import under R.C. 2941.25(A) that are to be inerged into a single

conviction and sentence, (2) that. the conviction for theft is barred by double jeopardy

because of a pri or c_rirninal prosecuti:on against him, and (3) that appellant rec.enred

ineffective. assistance of counsel. Appellant raises these arguments under three

a.ssig.nrnents of error:

{¶ 4) Assignment of Error No. 1: The Defendant .Appellant's conviction for both

theft and receiving stolen property is contrary to lav^T and should be reversed.

{lff 51 Assign:ment of Error No. 2: The TlefendantAppellant's conviction for theft

is a violation of his Constitutional right against double jeopardy.

2.
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{¶ 6} Ass.ignmeiit. of Error No. 3: The Defendant-Appellant received ineffective

assistance of coluisel.

Claimed Allied Ofl'ettses

{4f 71 . Under Assignment of Error No. 1:, appellant argues that applying the

standard set by the Oliio Supreme Court in State v. Johnson, 128 Ohio St.3d 153, 2010_

Clhio-6314, 942 N2.2d 1061,. his theft and re.ceiving stolen property convictions are for

allied offenses within the meaning of R.C. 2941,25 and that the two convictions: were to

be .mer.ged at sentencing. 'In. Johnson, the court identif ed. a two-step analysis to

determine allied offenses under R.C. 2941.25(A):

In determining whether offenses are allied offenses of similar import

under R.C. 2941.25(A), the question i-s whether it is possible to cotnmit one

offense and commit the other with the sanle conduct; not whether it is

possible to cornznit one without committing the other. ***:

If the multiple offenses- ca..*i be committed by the same co:ud:ict; then.

the court must determine whether the offenses were committed by the same

conduct, i.e., "a sin.gle act,,committed with a single state of rnind." [State

ti.] Brown, 1.19 Ohio St.3d.447, 2008-Ohio=4569; 895 N. E.2d 149, at T,1 50

(Lanzinger, T., dis.senting.). R; at T 48-49; see State v. Harris,. 6th Dist.

No. L-10-1171, 2011-O.hio-4863,.^i 18.

{¶ 81 At the p:lea.liearing, the state made a statement of facts that it contends

would be established by the evidence at trial. With respect to the theft count, the state

3..
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claimed that the evidence at trial would establish "that on or about March 1 st, 2010, and

continuing through October 14th, 201.0, in INrood Cotinty, the defendant, Mark Vilallaee.

did wi.tli purpose to deprive Hobby Lobby, the owners of property or services, to wit;. art

and crafts supplies. knowingly obtained or exerted control over said property without the

consent of Hobby Lobby valued at $5,000 or more but less than $100,000."

{¶ 9_} VVitli. respect to the receiving stolen. property count,. the state contended that

the evidence would establish that "on or about April Ist, 2010 and continuing through

October t4th, 2010, the defendant in Wood County did knowingly receive,. retain or

dispose of property of ailother, knowing or having.reasonabl.e cause to believe said

property was obtained through the commission of a theft offense, valued at less than.

$5,000."

g¶ 10} 'I'he parties agree that the frst step under the Johnson analysis has been

met; that is, they agree that it is possiUle to commit both the stolen property offense and

the theft offense b^ the same conduct. Appellant asserts that the second, step has also

been met, arguing that both offenses were committed by appella.nt's theft of merchandise

fror.r^ Hobby Lobby alone, either personally or as an accomplice.

{¶ 111 'The state argues first that the court should decline to consider the allied

offenses argumertt presented by appellant. Appellant failed to raise the issue in the trial

court and the state argues that this court should refuse to consider the issue as plain error

on appeal. On the merits; the state: argues tliat the two offenses were not in fact.

committed by the. same conduct. The state contendst:hat the evidence at trial would have

4.
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demonstrated that the receiving. stolen property conviction was based upon instances

where appellant received stolen property but had not been involved in thle actual theft,

either personally or as an accomplice.

{112} We have reviewed the record. In our view, even were we to consider

appellant's argument on allied offenses as plain error, appellant's argument must fail:

'Ihe record lacks evidence upon which to determine whether the same conduct.resulted in

both convietions. On this reco.rd, we are :unable to deterzziine whether the offenses were

in fact committed by the same conduct.

{T 13) Accordingly, we find appellant's Assignrrient of Error No. 1 is not well-

taken.

Claimed Bar by Double Jeopardy Due tb Prior Prosecution for 'I'hel't Offense

11^ 14) Appellant argues under Assignment o.f Error No. 2 that his conviction for

theft violates state an.d federal canstitutional proliibition:s against double jeopardy

because he was prosecuted twice for.the same theft offense. Appellant b-asis this

argtunent ori a prior prosecution in Perrysburg Municipal Court and attaehes documents

frorri that criininal proceeding to his appellate brief as evidence in support of his appeal..

The docui-nents, however, were not offered in evidence in the trial court. In fact, the trial

c.ouz-t record does not. include any documents or record from the municipal cou.it case.

{¶ 15} tiVe cannot consider the municipal court records that were attached to

appellant's brief in this appeal. "A reviewing court cauiot add matter to the record

be:fore it., which was not a part of the trial court's proceedings, .and then decide the appeal

5.
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on the basis o:f the new matter." State v. Ishnaa.il, 54 (7hio St.2d 402, 377 N.E.2d 500

(1978), paragraph one of the syllabus. The nature of the appellate process itself precludes

cozisideration of siuch evidence: "Since a reviewing court can only r. everse the judginent

of a tr.ial court if it finds..error in the proceedings of such court, it foll.ows that a reviewi-ng,

court shciuld be limited to what transpired in the trial court as reflected by the record

inade of the pxoceedings." .Id. at 405-406..

{¶ 16) As witlt Assignment of Error No. 1, we conclude that even were we to

consider the double jeopardy claim under Assignment of Error No. 2 as plain error,

evidence in the record is lacking to support the claim. Accordingly, Assignment of Error

No. 2 is not well-taken.

Iaaefl'ective Assistance of Coranse.l

(¶ 17) Under Assignment of Error No. 3, appellant argues that he was denied

effective assistance of trial counsel. Appellarrt argues that lus :trial .courisel was deficient

on nililtiple grounds. Fi^rst, appellant c.ontends thai counsel failed to present and preserve

the double jeopardy defense arising from the prior municipal court proceedings

(appellant's argument under Assignment of Error No. 2).

f-¶ 18) Appellant's argument in this regard requires consi.deration of contended

facts outside of the record in.this appeal. Appellant argues that he was convicted of

attempted theft under a no contest plea in.Perrysburg Municipal Court in a.prior cr.iminal.

prosectttion. According to appellant, the charge vwas based upoii an incident at a Hobby

Lobby store in Perrysburg that occurred within the dates of the thefts from Hobby Lobby

6..
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in Wood County that constitute the basis of the theft conviction. in this case. Appella.znt

argiies that trial counsel was deficient in failing to object to the theft conviction on the

basis of double jeopardy due to the prior municipal court conviction.

{¶ 1:9} Appellant also argues that trial counsel was deficient in failing. to argue: in

the trial court objections to the theft and receiving stolen property couvictions on the

basis that they are allied offenses of similar import as argued under Assignment of Error

No. 1.

(If 20) Finally, appeliant also argues that txial counsel was defective because he

failed to conduct a thorough investigation of the charges against appellant in this case al1d

as a result failed to fully advise appellant as to applicable law and legal issues raised:

coiisidered under. A.ssigrunents of Error Nos. 1. and 2 before be. pled- guilty to the offenses.

Appellant argues ttiat this deficiency made his guilty pleas less knowing and v oluntary.

Appellant contends that liad. he known he could not be convicted and sentenced on some

of the charges in this case (as argued under Assignnients of Error Nos. 1 and 2), he

"might" have proceeded to trial.

glf 211 To prevail on a claim of ineffective assistance of counsel, a defendant znust

prove two :elernents: "First, the defendant. must show that c.oiulsel'.s performance was

defici.ent. This requires showing that counsel made errors so serious that counsel vvas not

functioriing as the `counsel' guaranteed the defendant by the ^-ixth Amendment. Second,

the deferidant must show that the deficient perforinance prejudiced the defense."

Stricklrnd v. Washington, 466 U.S. 668, 687, 1.04 S.Ct. 2052, 80 L.Ed.2d.674 (1984),

7.
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Proof of prejudice requires a showing "that there is a reasonable probability that; but for

counsel's unprofessional errors, the result of the proceeding would have beeri diffe,re.nt.>"

Id. at 694; State v. Bradley, 42 Ohio St.3d 13:6, 538 'N.E.2d 373 (1989), paragraph three

of the .syllalius.

{j 221 In the context of convictions based upon guilty pleas, the prejudice element

generaIly requires_ a showing "that there is a r.easonable probability tiiat, but the co.unsel's

errors *** [the defendant] *** vc<ould not have pleaded guilty and would have insisted

on going to trial." flill v, Lockliart 474 L.S:.52, 59., 1 06 S.Ct. 366, 88 L.Ed.2d 203

(1985); State v. Xie, 62 Ohio St.3d 521,524, 584 N.E.2d 715 (1992). A different showing

of prejudice ap'plies where the ineffective assistance of counsel claim is based upon a

cl.a.imed failure of trial counsel to: communicate a plea offer before it lapsed. Missouri v.

Frye, LI.S._, .132 S..C.t. 1399, I409-1410, 182 L.Ed.2d 379 (2012).

{¶ 23} A claim of ineffective assistance of counsel that requires consideration of

evidexaee outside flle record of trial court proceedings carnot be considered on direct

appeal. State v. H-artnran, 93 Ohio St:3d 274, 299, 754 1T.E.2d 1.150 (2001); State v.

Carter, 89 Ohio St.3d 59^3, 606, 734 N.E.2d.345 (2E?0(.l).

{¶ 241 Our review of appellant's argumerxfs under Assignments .of Error Nos. 1

and 2, demonstrates. that proof of those claimed errors requires consideration of evidence

outside the record of the trial, cotirt proceedings. Accordingly tlae ineffeetive assistance

of counsel argurrierits based upon the failure of counsel to present and pursue. those

8.
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clainis in the trial court are also not the type of ineffective assistance of coun.sel clairns

that can be considered on direct appeal.

f¶ 25} The final 'uzeffective assistance of counsel argunlent concerns claimed

deficien.cy of legal..representation in plea negotiations. Where it is claimed that counsel

was ineffective. for failing to conduct. a pr. oper investigatiort of the charges against a

defendant and to render appropriate legal advice on whether to accept a plea bargain and

plead guilty to an offense,.the prejudice requirement recognized in Hill v. Loekhart

applies atid requires a show=ing that but for trial counsel's errors, the defendant would not

have plecl guilty. tlli.ssoztri v, Frye, 132 S:.Ct. at 1409-1410; Hill v. Lockhart at 59-60..

{lf 26} Here appellant has not claimed tliat he would not have pled guilty had

counsel conducted a proper pretrial investigation o.f the charges against him and had

given appropriate legal advice on available defenses to the e.liarges. Accordingly, urtder

Hill v: Lockhart analysis a:ppellant's third claim of ineffective assistance of counsel fa'ils

for lack of prejudice.

I¶ 271 Accordingly as two of appellant's claims of ineffective assistance of

counsel.-fail due to the necessity to consider evidence outside. of the record and the third

fails on the merits due to a lack ofprejudice; we find appellant's Assignment of Error N. o.

3 is not well-taken.

f4^ 28) We conelude that justice has been afforded the party complaining and that

appellant has. not been denied a fair tria.l. We aff n?.z the Judgment of the Wood County

9.
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Cour.t. of Co.inmon Pleas aid order appellant to pay the cos-ts of this appeal pursuant to

App.R. 24.

Iudgnient affirmed..

A certified copy of this entry shall constitute the mandate pursuant to App.R 21.
See also 6th Dist.Loc.App.R. 4..

Mark 1^mmPie-kyktywski, ,l.

Arlene SJ.o.gert P.,^..
JLTDGE

"l_lomas- J . Osowik.j. JI_T D 01 E,
CONCUR.

JUDGE

This decision is subject to further edxting by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are ad.vised to visit the Ohio Supreme Court's web site at:
litt,o-//Mvw.scone.t.gtate.oh.us/`rod/newt)df`/?source7=6,
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(216) 443-7800
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Notice Mf Ce:rtifled Conpaic.t

Appellant Frank Rogers Jr. hereby gives notice of a cerrtified conflict to the ohici

Supreme Court from the Eighth District Court of Appeals, Case Nos. 98292,. 98584,

98585, 98586, 98587; 98588, 98589, 98590 and. journalized on September 6, 2013..The

Eighth District has certified the following question to this Court.

Whether an offender who receives, retains, or disposes af the property of two or
more persons in a single transaction may be convicted and sentenced for more
than one court of receiving stolen property?

The Eighth District has declared that its en banc decision in State v. Rogers, 8th

Dist.lVos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, is zn coifflictwith

the decision of the Ninth District Court of Appeals in State v. Wilson, 21 Uhio App: 3d

171, 486 N.E. 2d 1242 (9th Dist. 1985).

Under S.Ct. Prac. 8.01, a copy of the Eighth District's order certifying the conflict

and copies of all decisions determined to be iri conflict are attached in the accompanying

appendix.

Respectf.qlly subp itted,

CULLEN S WEENEY
Assistant Public Defender
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E',E,RT.i^"IC ATE OFSERVIC E

A copy of the. foregoing Certified Conflict was hand-delivered upozi Timothy 1.

McGinty, Cuyahoga County P.roseeutor and or a member of his staff, The Justice Center w

9tlz Floor, 1200 Ontario Street,. Cleveland, C.Qhio 44113 this i..> day of Septertibe'r, 2013,

CUL. . :N SWEENEY,"
Assistant Public Deferider
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AP PENDDX

1. Journal entries appoiizfizig appeilate cou.nsel to represent Frank IZogers.

2. Order of the Eighth District Court of Appeals certifying a conflict in State v.
Roger^s; 8^' Dist. Nos. 98292, 98584, 98585, 98586, 98587,. 98588, 98589,. 985:90,
issued September 6.; 2013,

3. State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588; 98589,
98590, 2013-Ohio-3235, 2013 WL 3878583.

4. :^tate v. Wils.on., .21 Ohi:o App.. 3d 171, 486 N.E:2d 1242 (9t}' Dist. 1985).
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IN THE COURT OF COMMON PLEA^
ClJ-%.'t^^^^^ COUNTY, OH.O

Tf3E STA'TE. OF OHIO
Plaintiff

Case No: CR-11.-556821,B

Judge.: PAMELA A BAEt.KER

FRANK M ROGERS
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COURT AI'POINTS RUTH FISCHBEIN-COHEN AS APPELLATE COUNSEL.
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Plaintiff
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Judge: PAMELA A BARKER

FRANK M ROGERS
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04/03/2012
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Judje
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COltrt of AppeaY-4 of 0Ijfo, eig^Jt^j -Bio-ttict
County of Cuyahoga

Ar,drea.Roeco; Clerk of Cbur#s

D24,.^
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5 F ^,(

STATE OF OHIO

-Vs-

FRANK ROGERS, JR.

Appellee

Appellant

COA NO
98292
98584
98585
98586
98587
98588
98589
98b90

LOWER COURT NO.
CP'CR-552689
CP CR-544682
CP CR-545992
CP CR-553547
CP OR-553806
CP CR-556821
CP CR-555183
CP CR-557079

COMMON PLEAS COURT

MOTION NO. 467168

Date 09/0612013
^.._._._.....^..^......----- ......^. ----- - ......o^.....---- ---J-Wrria! Entry

......_._...--° - ^ ............ ..-- .........^.-....,,...._...,.

Appellant's motion to certify conflict is granted. We find that this court's

en banc. decision. in State U. Rogers is in conflict Nx^ith the decision of the Ninth

District Court of Appeals in State ti>: Wilson, 21 Ohio App.3d 171, 486 N.E,2d

1242 (9th Dist.1:985). VL'e certify the following issue to the Supreme Court of

Ohio:

Whether an offender who receives, retains, or disposes of the
property of two or more other -peragns in a sin.gle transaction may
be conVicted and senft.nced forsto ore than one count ofzeceivin.g

le ro ert ^ ,^p p Y,; ^,..
/!

DY. , ADMINISTRATIVE JUDGE

PATRICIA ANNTBLACKMON, J..,
MARY J. BOYLE, J.,

t"i i^.^^CEIVED FOR FIL[fi^G.

SEP ZQ13

GU`'t YCT CLER(:.
O-F NE T APE'EAI,S.

5 Dep;sty
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FRANK D. CELEBREZZE, JR:, J.,
EILEEN T. GALLAGHER, J.,
LARRY A: JONES; SR, J.,
TIM 1bIcCORMA.CK, J., and
KENNETH A. ROCCO, J.

Dissenting:

EILEEN A. GALLAGHER, J.,
KATHLEEN ANN KEOUGH, J., and
MARY EILEEN KILBANE, J.
SEAN C. GALLAGHER, J., DISSENTS (WITH SEPARATE OPINION)

SEAN C. GALLAGHER, J., DISSENTI?VG:

I respectfully dissent fram the majority decision to certify a conflict in this

matter. .1 would not grant that request because the cases in question predate

Johnson and are from the 1970s and mid 1980s, long before any of the current

analysis of merger was considered. If the parties want to consider a case for

possible conflict, they should look to State v. Thomas, 10th. Dist. Franklin

No. l.0AP=557, 2011-Ohior1191,

In any event, I would reject the analysis in Thonaas and. maintain the

pr.inciple that separate victims always ineans the offense.s have a dissiniilar

import. A review -of Rogers iriakes the- separate victim/separate conviction

principle clear:

Separate. victims alone established a separate ani.mus for each
offense. Even. if the defendant cannot distinguish one victim's goods
from another's does not mean his cond.ucct did not impact multiple
victims. Each victim has a specific and identifiable right to redress
against the conduct of the: defendant. The cl.e.fendant's conduct in
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r. eceiving goods he knows to be stolen inherently implies that they
may be_from muitiple. own.ers or locations. "[M]ultiple sentences for
a single act committed. against multiple victims is permissible where
the offense is defined in terms of conduct toward `another as such
offenses are of dissimi.lar impoxt; the import beiiig each person
affected. "'

Stat,e v. 7`apscott,, 7th D:ist. No. 11 MA 26, 2012-Ohio-4213, quoting State u.

Jones., 18: Ohio St.3d 110,. 118, 480 N.E.2d 408 (1985).

If a prosecutor charge.s only one count of receiving stolen property where

the "goods" in question come from multip.le victims, then the prosecutor has

effectively conceded, throu.gh the charging -process, thai the conduct merges.

Where, however, the prosecutor distinguishes victims through separate counts,

each of those victims (if guilt is admitted or established) is impacted by the

offender's conduct, and those offenses are of dissimilar import, the dissiinilar

import being each person affectecl by the offender's conduct. I reject the grafting

of"me.ns rea" concept.s from the guilt phase. ont.o sen.tericing proc.edures. The fact

that a defendant does not "know" precisely who owned something, or that there.

were rilu.ltiple victims in a receiving stolen property scenario, doe:s not.imp.act

the analysis that leads to. establishing that the crimes have a dissimila-r import.

Further, a close read of the receiving, stolen property statute specifically notes

"property of another." Because an offende.r's conduct irnpacts separate victims,

his offenses are, in effect, dissimilar and subject to separate punishments.
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S:EAN C. CAI.,LAGH.ER., Y.:

fi1} Defendant-appellant Frank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases. F-Ie asserts on appeal that the trial court erred by failin.,g to inerge

certain.parts of the sentences in two of the cases, that the court failed to compute jail-time

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

{52} Pursuant to App..R. 26 and Loc.App.R. 26, this court determined that a conflict

existed betNveen the original panel's decision in this case, released as State v. Rogers, 8th

Dist. 1Vos. 99291, 98584, 98585, 98586, 98587, 98588, 985-89, and 98590,

2013-Ohio-1027, and previous deeisions by this court involving a number of issues related

to allied off.enses of siniilar import.

£13} These issues iiiclude determining: the duty of a trial court judge under R. C;

2941.25 where a facial question of allied offenses of similar import exists but the trial

court fails to inquir.e;: determi.n.ing the effect of a defendant's failure to raxse the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid. waiver or forfeiture of the defendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to possible allied offenses of sinr.ilar import at the trial

court level; determining the impact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

deterrnining the effect of a guilty plea to nlultiple charges on the allied offenses of similar
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i^n7port analysis; and determining the effect of the absence of a stipulation to tlie allied

offenses of sinailar import question.

f-14) Accordin.giv, we sua sponte granted en banc consideratiori in this matter and.

convened an en banc conference in accortiance with App:R. 26(A)(2)., Loc.App.R. 26(D),

and McFadden v. Clev..eland State Univ., 120 Ohio St.3d. 54, 2008-Ohio-4914, 896 N.E.2d

872.

The Allied -Offenses of Similar Tmport Claim in RogeYs

{4j;5} Rogers argues that his convictions in Cuyahoga C.P. No. CR-5538.06 on. two

counts of receiving stolen property were allied offenses of sinlilar irnport and should have

been merged at senteiicirtg. Likewise, he asserts his convictions in Cuyahoga C.P. 7^io.

CR-545992 on two additional counts of receiving stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged at sentencing..

Double Jeopardy

{$6} At the outset, we revisit the significance of the allied offenses of sitnilar

import determinatlon. The Fifth Amendment's Double Jeopardy Clause p:roAdes a

criminal defendant;with tliree rotecti.ons: "`p jZt J protects against a second. prosecution for

the same offense after acquitl aI. It proteets against a second prosecution for the same

offense after conviction. And it protects against multiple punishments for the same

offens.e.'x° &own v. Ohio, 432 U.S. 161, 165, 97 S..Ct. .2221, 53 L.Ed..2d 187 (1977),

,
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quotin.g North Carolin.a V. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072, 23 L.Ed.2d 6.56

(1969); Ohio v: ,lohnson; 467 U.S. .493, 498, 104 S.Ct. 2536, 81 L.Ed.2d 425 (1984).

{9[7} In multiple-punishment cases, "[wjith respect to cunlulatit.ye sentences

inlposed in a single trial, the Double Jeopardy Clause does no more than prevent tlae

sentencing court from presciibing greater punishm.ent than the legislature intended."

Mi,^souri v. Hunter, 459 U.S. 359, 366, 103 S:.Ct. 673, 74 L.Ed..2d 535 ( 1983)..

Thus, the question of what punishments are eonstitutionally permissible is
not different. from the question of w.hat punishments the Legislative Braa.ich
intended to be izripo:sed. Where Congress -intended. *** to impose multiple
punishments, imposition of such sentences does nof violate the Constitution.

Alberiaaz v. Uiiited States, 450 U.S. 333, 344, 1.01 S.Q. 1137, 67 L.Ed.2.d 275 (1981).

Ohio and Allied Offenses of Siniilar import

{,j8} Ohio's criminal statutes generally do not authorize multiple punishments for

the same conduct. Irl 1974, the Ohio legislature enacted R.C... 2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and United Sta:tes

Constitutions, which prohibit multiple punishments for the sanie offense. See Szate v.

Undenvood, 1.24 Ohio St.3d 365, 2010=Ohio-1, 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same corid.u.ct by defendant can be construed to constitute
two or mor.e .allied offenses of similar impoit, the .indietment or information
may contain counts for all such offenses, but the defendant may be conv.icted
of only one..

(B) Where the defendant's conduct constitutes two or more offenses of

dissimilar import., or where his coiiduct results in two or more offenses of tlie
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saine or similar kind committed separately or with a separate axiiznus as to

each, the indic.tment or informa.tion may contaiii countg for all such offenses,

and the defendant may be convicted of all of tllern.

{1[9} Hist.orically, Ohio courts struggled interpreting the langl.iage. in R.C. 2941.25.

Likewise, determining the t^pe of c<onduct by the offender that constituted either separate

offenses or allied offenses of similar importwas equally confusing. Starting in 1975, the

Supt'eme Court of Ohio issued a series of decisions that over the yeats. were met with

mix$d reviews on how best to address the constitutional protections agaaiist znultiple

punishrrien:ts. See generally State v. .IkneY, 44 Ohio St.2d 132:, 339 N.E.2d 633 (1975),

adopting Blockburger v. United States, 284 U.S. 299, 52 S.Ct.. 180., 76 L.Ed. 306 (1932);

State v.. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v, Blankenship, 38

Ohio St.3d 116,. 526 N.E.2d. 816 '(1988); State v. Rance., 85 Ohio St.3d 632, 710 N.E.2d

09 (1999); State v. Fears, 86 Ohio 8t.3d 32.9, 715 N.E.2d 136 (1999); ,5'tate v. Adanzs,

103 Ohio St3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St.3d 1, 2004-Ohio-6087- 817 N.E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 NE.2d 657; State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1.625,

886 N.E,2d 181; State v. Brown, 11.9 Ohio St.3d 447, 2008-Ohio-456.9, 895 N.E.2d 149;

State v. Wiran, 121 Ohio St.3d 413, 200.9-Oliio-1.059, 905 N.E.2d 154; St.ate v. Harris, 122

Ohi.o St.3d 373, 2009-Ohio-3323, 911 N..E.2d 882; State v: Evans, 122 Ohio St.3d 381;

2009-Ohio-2974., 911 N.E.2d 889.

{1j10} These cases were fellowed by a series of decigirnis that changed the
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landscape of tlie merger analysis. Undervood, 124 Ohio St,3d 365, 2010^Ohia-l, 922

N.E.2d 923 (a trial court cominits plain eor when it fails to merge allied offenses of

similar impozt).; State v. ,Iohnson 128 Ohio St.3d 153., 2010-Ohio-631.4, 942 N,E.2d 1.061

(R.C. 2941.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and. State v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

N.E.2d 1245 (an. appellate court should apply a de novo standard of irevie:w in re^'iewi.ng a

trial. court's R.C. 2941.25 mer.ger deternaination).

The Underwood, Johnson, and Williams Decisions

M11.} Prior to Underwood, mar.ty tri.al courts simply im:posed coaicurrent sentences

where the merger analysis was too confusing or unworkable. Undenvood made it cleax -that

allie.d offenses of sinlilar import must be merged at sentencing or the sentence is deemed

contrary to la-vv. Underwood also made- clear that even a defendant's plea to multiple

counts does not affect the cou^-t's duty to merge allied counts at senterlcing.. 1'he duty is

maridatory, not discretionary: Underwooa.' at 1 26. Sig.nif cantly, Underwood

detemined that R.C. 2953.08(D) does not bar appellate review of a sentence involv'm- g

merger even thciugh it was jointly recommended by the parties and imposed by the co.urt:

I d : at ^,; 33.

{Jj12} ,Iohnson: then reestablished the focus of the nierger aiialysis on the plain

langua.ge in the. statute. "In deternaining whether offenses merge, Nve consideir

the defendant's conduct." johnson at T, 44. "If the multiple offenses can be eommitted

by the same conduct, then the court must determine whether the offenses were conunitted
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by the same conduct, i.e..,. `a single act, conuiiitted with a single state of mind."' Id. at T,,

49 quoting Brown, 119 Ohio St.3d 447, 2008-Ohi:o-45-69, .895 N.E.2d 149, at g; 50

(Lan7inger, J., .dissenting). If both questiorzs are a.rzs^^ered affizmatively, then the

offenses are allied offenses of sim.ilar import and will be m.er.ged. ,Iohnson at T50:

{1jI3} In .lohns.on, then Justice O'Connor,' in a separate concurring. opinion,

defined the term "allied offenses of samilar import":

In pl-a.ctlce., allied offenses of similar import are simply .multiple
offenses that arise out of the same crizninal conduct .and are similar but not
identical in the significance of the criminal wrongs committed and the
resulting harm. R.C. .2941.25 permits a defendant to be cltarged with, and
tr•ied f.or.; multiple offenses based on the same conduct but permits only one
conviction based on conduct, that results in. similar criminal wrongs that have
similar coiisequences.

Id at •^ 64 (O' Connor, J., concurring.):

{114} Ju.stice O'Connor further defined the distinction between the phrase.s "allied

offenses" and "all.ieci offenses of similar iinport." "[O]ffenses are `allied' when their

elements ri.lign to such a degree that coininission of one offense wouId probably result in.

the commission of the other offense. Offen,ses are of `similar import' when the

underl.ying conduct involves suiu'lar criminal wrongs and siinilar resulting harm:" Iii< at

.66=G7..

{T15} While man:y focus on the pltirality decision in..Iolinson that abandoined the:

Rance test, we .note that Justice O'Coru?.or xna,io:taa.ned in her concurring opinion in

Johnson that Rance was overruleti only "inasmuch as it requires a comparison of the

' Justice Maureen O'Connor became Chiet-Justice on January 1, 2011.
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elements of the offenses solely in the abstract." (Emphasis added.) Johnson, 128 O-hio

St.3d 153, 2010-Ohio-6314, 942 N:F,.2d 1061, at 68. See also Rance, 85 Ohio St.3d

632, 71.0 N:E..2d 699.

{ff16} The. Johnson test did not completely eliminate considerati.on of the legal

elements; it sizn.ply iriade the offender's conduct the lynchpin of that analysis. Thus, the

court uses the elenients. of the offen.ses as guideposts to measure the defendant's conduct

as it relates to the offezlses in determining whether multiple o.ffenses could have been

conunitted by the same conduct. State v. F1'icks, 8th Dist. No. 95169, 2011-Ohio-2780, ^i

9.. This is important in situations, as here, where the legal elements of the offenses

present a facial question of merger. This initial comparison often establishes or

eliminates the need for subsequent allied offeilses of siunilar iniport ai3alysis.

{9J171 The: Supreme Court revisited the Johnson test and. again. described its

workings in Williams, 134 Ohio St.3d 482, 2012.-Ohi.o-5699, 98.3 N.E.2d 1245. The

courr. again referenced considering the elements of the crimes in citing back to

Blankenship, 38: Ohio St.3d at 117, 526 N.E.2d 816:

This court established a two-part test for analyzing allied-offense
issues in ^S`tate v. Blankenship, 38 Ohio St.3d 116, 117, 526 N,E.2d 816
(19&8)..

"In the first. step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of onecrime will result in the commission of the other, the crimes are allied
offenses of. similar import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed to deterinine
whether the defendant cari be convicted of both offeninses. If the ^ourt finds
either th.at the crimes were comn?.itted separately or that there was a separate
animus for each crime, the defendant may be convicted of both offenses."
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(Emphasis sic.)

Williams at 1, 17, quoting Bla}2kenship at 117.

HA8} Signifzcantly; the decision in 'Wiltia»Ys stressed how important the facts i-n the

record were to the merger analysis on appeal:

AppeIlate colirts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
convictions. * * * "[A] review of the evidence is niore often than not vital
to the resolution of a duestiori of law. ***'' CU'Day v.. Webb, 29 Ohio
St.2d 215, 219, 280 N.E:2d 896 (1972)..

As in cases involving review of motions to suppress,. "th.e appellate
court must * * * independently determirie, without deference to the
conclusion of the trial. court, whether the facts satisfy the applicable legal
standard." S-titte v. Bus-rtside, 100 Ohio St..3d - 152, 2003-Ohio-5372, 797
N.f;.2d 71. Ti 8.

WillianYS at ^ 25-26. Further, "[a]n appellate court should apply a. de novo standard of
review in reviewing a trial court's R.C. 2941.25 merger determination." Id, at 128..

The Rogers Case

{ij19} 'Ile record before us reveals that no discussion took placc in the trial court

about merger of the counts in either of the underlying cases. While we can resolve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in tkie.

documents that comprise the record in CR-545992 contains sufficient factual irrformation

that would permit an allied offenses of sitnilar importanalysxs.

Receiving Stolen Property Convictions in CR=553806

{120} Iri CR-553806, the two counts of recei'Ving stolen property in the indi.ctinent.

revealed proper-Cy taken froin two distirict victirns from t-v-,,o
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separate houses apparently take.n during burglaries that occurred the sarne day. Rogers

argued on al.ipeal. that these acts were identical, so they should have been merged at

sentencing.

{$21} Even witllout facts to analy7e Rogers's conduct, we can deterrnin.e from the

face of these convictions that these offenses were not subject to merger. A review of the

eleiments of the receivirig stolen property charges: shows an offender must have

"receive[d], retain[ed], or disp.osed ofproperty of another, knowing or having reasonable

cause to believe that it has been obtained throu.gh commission of a theft offense.'x

(Emphasis added.) R.C. 2913..51.

{122} Separate victims alone established a separate animus for each offense,

Even if the defendant cannot distinguish one vic.tim's goods from another's does iaot mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inlierently implies that they may be from multiple

owners or locations: "jAflultiple sentences for a sizigle act committed against multiple

victitns is permissible Where the offense is defined in terms of conduct toWard `another as

such offenses are of dissimilar import; the import. being each person affectedd:"' State v

Tapseott, 7th Dist. No. 11 iMA. 26, 2012-Oliio-4213,. quoting State v. Jones, 18 Ohio S:t3d:

116, 1184480 N.E.2d 408 (1985). kSee also Stcxte v: Franklin, 97 Ohio St.3d 1,

2002-Ohio-5304, 776 N,E.2d . 26, 148; State v. Phi.llips, &th Dist. No. 98487,

201 5-Oluo-1443, T 8-10.
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{123} For this:.reason, we affirin the trial court's inlposition of separate sentences in

CR-553806.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in C.R-545992

{¶24} Central to our analysis of the convictions in. CR-545992 and the primary

focus of this en tiaiic review is the effect of a trial court's failure to inquire or address an

allied-offense question wllere it is. clear from a facial review of the charges that the

offeiises miay be allied.; even when facts necessary to deter.Enine the conduct of the offender

are missing.

{125j In this case, Rogers was convicted of two separate counts of receiving stolen

,property, One offen.se involv.ed a "stolen pickup tivck" The second offense involved

"tires and rims.." The possession of criminal tools offerise involved "a tire jack andlor

tow chain and/or lug nut. wrenches." Although the receiving stolen property offenses

invof ved the same victim. and the possession of criminal tools offense occurred on the

same date as the receiving stolen property offenses, we are unable to determine if these

offeiises were allied offenses of similar import. It is unclear if the "tires and r.ims" are

from the same "stolen pickup truck" or from another velucle. Li.kewise., it is unclear how

tlie tools involved were related to either of the receiving stolen property offenses, There

are .simp.ly no facts in the record to aid in our mandated de iiovo review of the issue.

{126} At the outset of our analysis, we, note that not every case. involving xnultiple

convictions with a silent record wxIl require an all.ied-offense deterinination by the trial

court: Even wliere specific facts of the case are unknown, an appellate court can a:ssess
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whether a claim requires a return to the trial court. For example, cases that assert a claim

th.at. the allied-offense issue was not addressed in a sYlent record may newertheless fail

where the indictment shows the offenses were committed on separate dates or invoived

separate victinzs or involve statutes that would require completely separate. conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct; such as kidnapping aind rape, or aggravated robbery and kidnapping, or gross

sexua.l imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the Trial Judge

{127} Underwood placed the duty squarelv on the trial court judge to address the

merger question. Uiiderwood, 124 Ohio St.3d 36.5, 2.010-Ohio-1, 922 N.11.2d 923.

Likewise, the merger statute imposes the same duty. R.C. 2941,25. Ultunately; it is the

trial judge who imposes the sentence in a.case. While the judge cannot be an advocate

for either position, the trial court must address. the potential allied-offense issue when the

clzar.ges facially present a question of merger. A def.endant's conviction on nzultiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offetises of similar iznport at sentencing.

{12$} When a.faci.al review of the charges and the elements of the crimes present a

viable cluestion .of merger, the court must apply the Johnson test.

{T29} Under the first prong, the court detennines "whether it is possible to co.t

one offense and commit the other witl7 the sarne conduct, not uvhether it is possible to
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commit orie without committing the other." Johnson, 128 Ohio St3d 153,

2010-nhio-6314,. 942. N.E.2d 1061, at ^ 48, citing Blankenship, 38 Ohio St:3d at 119, 526

N.E.2d 81 b(Whiteside, J., concurririg). ("It. is no:t necessary that both crirries are always

committed by the sarne conduet but, rather, it is sufficient if both offenses can be

committed by the same conduct. It is a matter of possibility, rather than certainty, that the

same condia.ct will constitute eornznission of both offenses.")

{ff30) Zf the cotiul's answer in the first prong is yes, then the second prong requires

the trial court to deternline if, in fact, the offenses vvere actually cornrftitted by the same

conduct, i.e., "`a single act, comm.itted with a single state of mind. "' Johnsan. at T,, 49,

quoting Bro,vrx, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N:F.2d 149, at T., 50 (L,an7,inger,

J., dissenting). If the answer to both questions in both prongs is yes, then the offenses are

allied offenses-of :similar import ai-id they must be merged. .Tohnson at T50,

{.131} "Conversely, if the court deterinines that the commission of one offense will

never result in the commission of the other, or if the offenses are committed separately, or

if the'defe2idant has separate animus for each offense, then, .accordirig: to R.C. 2941.25(B),

the offenses will not merge." 1'd. at Ti 51.

{¶32} Where the charges present a facial question of iner.ger, the court niust

perform the analysis. As stated in State v.. Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

q 19.:

In short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutional prohibition against
imposing individual sentences for counts that constitute all-ied offenses.
Merger must be addressed and resolved, or it remains outstanding. As
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noted. in UnderKood [124 Ohio St.3d 365, 2012-Ohio-1, 9221u.E.2d 923, at
^1 20], "[a] trial court does nUt have the discretion to exercise its jurisdicti.on
in a manner that ignores mandatozyr statutory provisions." Id. Thus, the
constitutional and Ohio statutory prohibition against niultiple punishments
for the sam.e conduet must always be addi:essed in the absence of a
stipulation to a separate anizinus or separate acts.
{Iff331 We therefore hold that a trial court commits er.ror where multiple charges

faci.ally present a question of merger under R.C. 2941.25 and the trial court fails to

conduct an allied offenses of similar import analysis:. We will discuss the effect of this

error in more detai.l below.

{Iff34} The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

{JA5} Rogers's trial counsel failed to raise the merger question in the trial court

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights.. Underwood; 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923, at ^, 32, citing State v. Adarns, 43 Ohio St3d 67, 69, 53$1V.E..2d 1025 (1989).

"`Waivers of constitutional rights not only must. be voluntary, but must be knowiiig,

intelligent acts done with sufficient awareness. of tlie relevailt circumstances -a.nd likely

consequeu,ces."' Adams at 69, quoting Brady v. Uni-ted States, 397 U.S. 742, 748, 90

S.Ct: 1463, 25 I.:Ed.2d 747 (1970). "A waiver of important constitutional rights cannot
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be presuxned froan a. silent record ** *." State v. Stone, 43 Ohio St.2d 163., 167,- 331

1v.F:2d 4.11 (1975)..

(136) Furthermore, even. if the failure to assert double jeopard.y at the tria(. court

level constituted a forfeiture of that right, the jeapardy claim may be reviev.>ed for plain

error.. See United States v. Elile,. 640 F.3.d 689, 694 (6th Cir..201 1): Despite the

disseritYs analysis of the facts in both Undenvo.od and.Iohnson, those admitted errors vcTere

not deemed "waived" or "forfeited" or red.uced to -an irieffective assistance of counsel

elainn on appeal.

{137) Defezase counsel's failure to raise the merger issue does riot relieve the trial

court of its duty to determine the merg.er question when a facial question of merger

pre'sents itself. Ultimately it is the trial court that must apply the statutory requireinents in

R.C. 2941,23 and address the possible merger questions.2

{lj38} VVhile defense counsel. should raise potential merger questions, it is importa.nt

to note that a defeiidant and his counsel have no role in the charging process, and the

defendant has iio burden to prove offenses merge in the guilt phase. Merger is not an

affirmative defense under R.C, 2901.05(D)(1)(a) and (b). Merger occurs just. prior to the

entry of convietion and is a fitnction of sentencing that is the exclusive domazn. of the trial

judge.

2 Even if defense counsel's: failtrre to raise a merger issue ainounts to an ineffective assistance
of counsel claim, as refezenced by tl;e dissent, this does not. refieve the trial judge of lus: or her
statutorily mandated duty to address Inerger.
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{IF39} Under Crim:R, 52(B), plain errors affectin.g substantial rights may be noticed

by an appellate coui-t everi though they were not brotYght to the attention. of t.he trial <;ourt

Thus, Underwood makes clear that a defendant may appeal his sentence even though it

was jointly recornmerided by the parties and imposed by the court. Undert-vood; 124 Ohio

St.3d 365, 201 O-Ohio-l, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial c.ourt to address the .merger issue

amounts to plain error. Ther.ef.ore, a defendant's failure to raise ai1 allied offenses of

similar import issue in tlie. trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

{'ff40} In Undef-wood, the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941...25 may be appealed even if the defendant entered separate pleas

to multiple -olfenses and received a jointly recommended sentence. Id. at $26. Iii this

eas.e, there was no discussion about Rogers's specific conduet. at the tiine of the plea.

Lilcewise, there was n.o stipulation or understanding of liow the receiving stolen property

counts or tlie possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar im.pott at sentencing.

Underwood at T 26.

{J41{ 'i•'Vhile facts establishiilg. the conduct of the o.f..f,ender, offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

inchide a stipulation or a fiYiding that offenses are not allied offenses of similar iinport
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does -not conclusively resolve the merger question. Thus, a guilty plea alone does not

coo.stitiute a valid waiver di the protections frorn possible double jeopardy under .R:C.

2941..25.

The Role of Prcisecutors

(142} The statute places no burden of proof on prosecutors to establislZ that

offenses do not merge. Again, the deterrnination of merger is in the hands of the trial

judg-e hased on the charges and the facts before the court.

[IT43} We are well aware that there are offenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to mak-e the case for why certain offenders degerve

convictions or punishments based on. their conduct.

{144} Prosec.utors are free to charge in any manner they see fit. They can charge

as many counts as they conceivably feel cover the gamut of a def:endant°s conduct. With

that; there are nlaiay opportunities to address the allied-offense issue along the path, of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate -in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate which offenses are -not allied and why they

are not allied by stating a factual basis for the plea, even if orie is not required under

Crim.R. 11.; they can file a sentencing men-iorandum outlining the merger issues; they caft

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on what offeizses are committed with separa.te conduct or a. distinct aniirjus.
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Tlius, at any point ii1 the process, prosecutors can put facts on the record that. would

support a deterinination that certain offenses are not alli.ed.

{145} T'his does not have to involve long, or coniplicated hearings or witnesses.

1-iistor.ically, merger of offenses has always been v'imed as a part of the sentericing

process. Thus, 'the sentencing process is' less ezcacting than. fhe process of establishing

guilt." State v. Bowspr, 186 Ohio App.3d 1.62, 2010-Ohio-951, 926 N.E:2d 714., ^ 14 (2d

D..ist:), citing Nichols v. LTnitea'States, 511 U.S. 738, 747,114 S.Q. 1921, 128 L.Ed.2d 745

(1994). Therefore, this process can easily be satisfied by a brief recitation of facts or

circumstances by the prosecutoir to aid the trial court in its determination. Nothing more

should be required.3

In on.e of the more insightfal decisions on this issue released more than 30 yeais ago, fornn.er
Judge Alvin Krenzler noted:

W%hen there is a probability that the allied offense issue may arise in a case, the.
prosecutor arid defense counsel wouid be well advised to squarely confront the issue in
any plea bargaining that takes place.. By resolving: this euesttion at the plea bargaining
stage and incotporatiig the resolution of the allied offense issue in the plea bargain to
be placed on the record, the prosecutor and defense coiznsel will act to avoid later
problems iai. the validjty of the plea bargain, in the entering of tlie plea, in the
acceptance of the plea, in the judgment of conviction; and any appeal of the case.

State v.: Kcnt, 68 Ohio App.2d 151, 155., 428 l^T.E.2d 453 (8th Dist. 1980), fin.l..
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Tbe. Applicatiori of Flain EiTor

(T46) If the facts necessary to determine whether offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plairi error

exists when the issue is raised on appeal. See State v. Barrett, 8th -Dist, No. 97614,

2012-Ohio-3948, 974 N.E.2d 185, (S. Gallagher, J., dissenting.)

{T147} Pursuant to the temis of C;rim.R. 52.(I3), plai.n errors or defects that affect

substantial rights may be grounds for reversal even though they were not brought to the

attention of the trial court. "Notice of plaiil error under Crim.R. 52(B) is to betaken with

the utmost caution, under exceptional circumstances and only to prevent a manifest

niiscarriage of justice:" State v. Lor7g, 53 Ohio St.2d 91a 372 N.E..2d 804 (I978)y

paragraph three of the syllabus.

{J48} Plain error require.s.:

(1) "there.must be an error, i.e., a deviation from a Iegal rule," (2) "the error
must be plain," which means that it "must be an `.obvious' defect in the triai
proceedings," and (3) "the error ntust have affected `substantial ri.ghts,",
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002=Ohio-5524, 776 N.E:2d 1.061, jl 45, quoting State

v: BaYne.s, 94 Ohio St.3d 21, 27; 759 N.E.2d 1240 (2002).

{f49} We find that in failing to address a merger issue, there is a deviation from a

legal rule. Thus, as h:ere, when a trial court fails to determine whether offenses are allied

offenses of sinxilar import, the. first prong of the plain error test is satisfie.d. The

tegislative reqiurement under R.C. 2941.25 to deterniine allied offenses is also mandated
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by the. Supreme Court of Ohio in FJnder-wo.od, 124 Ohio St.3d 365, 20l0=Ohio-1, 922

Iv..E,.2.d 923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause .of the

Fifth Amendmentto the United States Constitutidn and Section 10, Article I of the Ohio

Consti..tution, which prohibits multiple pun.ishments for the same offense." Id. at ^ 23..

"[WIheii a sentence fails to include a mantlatory provision, it inay be appealed because

such a .sentence is contrary to law' and is also not ' authorized by law. "' Iet'.. at q121.

{150) The second prong requYres that the error rxzitst be "plaizi" or "obvious."

Where it is clear from a facial review of the convi( tions that the allied offenses of simila:r

import analysis should have been conducted but was not, the error is plain and obvious.

Here the trial court should have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving stolen property and possession of criminal tools offenses

was necessary. When the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional. right, a violation of that duty corastitutes

error..

f.751) Lastly, the third prong of plain eiY'or requires that the error must have

affected the "substantial. rights" of the accused. Clearly, the prospect of being subjected

to nlultiple punishments far offenses that may be allied affects a. defendant's substantial

rights, In our view, the unresolved nature of double jeopardy so undermines the .integrity

of the proGeedin#s that it constitutes plain error and satisfies this prong.

{jj52} T'o find otherwise would undeimine the Undertivood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant woiild be left with tlie limited
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remedy of an ineffective. assistance of eounsel claim on appeal. That clairn, like the

allied offenses of similar import claim, would conta'm no more facts in sizpport of it than

the initial allied offenses of similar import claim_ In the end, a postconviction relie:f

petition would be all that remained as a remedy after the case is over. The unresdlved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offender.

Distinguishing Forms of. Yla.i:n.. Error

{lff-53) We are cognizant that other panels of this court have declined. to find plain

error when the record does not contain facts froni which an allied-.cffense error might be

detenmi.ned, They take issue with the approach that.finds plain error when it is uncertain

if the outcome of the case would have been ofhei-wise. This view is outlined in State v,

Spzuffer, 8th Dist. Nos. 964.80, 96481, 96.4.82, and 96483, 2011=Ohio-6430, T, 9; State v:

Lindsey, 8th Dist. No. 96601, 2012-OYiio-804, `1,113; State v. Barrett, 8th Dist.. No: 97614,

2012-Ohio-3948, 974 N1.2d 1.85; and in the original panel decision in this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 99587, 98588,.9.8589: and

98590, 2013-Ohio-1027.

{¶54} These ca.ses accept the principle that it is plai.n error not to merge allied

offen.ses, but rationalize that since there are no facts to find plain error, plain error does not

exist.. This is a sell=fu.lf ll.ing prophecy that defeats the. constitutional protection outlined

in Undei-wood. rri our view, it is the absence of facts, or at least an inquiry into: those

facts, that nial;:es the question ripe for review and creates plain error.
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tI(55} The duty to merge implies a duty to inquire an.d deterrxiine whether inultiple

charges are allied offenses: of similar in'ipoit.. Without the duty to inquire and detern-iine,

the duty to inerge would be empty. An essential step in the merger process is a.pplying

the requirements of R.C. 2941.25, and hence the Johnson test, to the multiple charges. In

our view, the failure to take this step where .a facial review of the charges reveals it i,s:

necessary establishes prejudice and affeots. the outcome af the case. This is the

fundarnental distinction between our view and. that of the disserit.

{I}561 1ri. State v: Corrao., 8th Dist. No. 95167., 201.1-Ohio-251.7; ^ 10, this court

extended. tJnderw.ood and held that "the trial court's failurre to m.ake the necessaary inquiry

[into the allied-offense issue post-,Iohnson} constitutes plain error necessitating a reniand:,"

There is historical support for this proposition. In State v, Kent, 68 Ohio App.2d 151,

428 N.E.2d 453 (8th )Dist.1980), this court held that the trial court has "an affirmative duty

to make inquiry as to whether the allied offense statute would be applicable" prior to

senteiicing the. defendant. Td, at 156.; see also State v. Latson, 133 Ohio App.33d 475, 728

N.E.2d 465 (8th Dist.1999j. Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206:, 211, 553 N:E.2d 640 (1990);. which overruled the defendant's challenge on an

altied-offense issue for not being raised at the trial court level during the plea and

sentencing.hearings. Of course, Conzen, itsel.f has since been contradicted by Underwoo4s

124 Ohio St.3.d 365, 2010=Ohio=1; 922 N.E.2d 923, at 29. See Baker, 8th I7ist.

No. 97139, 2012-Ohio-1833.
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{¶57} Most traditional plain error deals witla: issues involving the guilt pliase. See

State v. Davis, 127 0 hio St.3d 268; 2010-Ohio-5706, 9391`x.E.2d 1.47. Unlike plain error

claims in the guilt. phase, procedural plain error in. sentencing does not affect the

determinati.on of giuilt or innocence. The effect of finding plain error in. the sentencing

phase i.s minimal on the overall case and requires a return to the trial court solely to

determirie if any of the convictions merg.e. See State v. Biondo, llth Dist. No.

2^012-P-0043, 2013-4hi.o-876. We also note that as trial courts become niore aware of

their duty to inquire and address merger questions., this problem will largely disappear.

Even when trial courts fail to address the issue, there are often facts in the record that

allow for resolution of the issue^ by de novo review on appeal. Thus, very few of tl-Lese

cases will result in a.rEturn to the trial court.

{$58} If a trial court. failed to advise a de:fendant under C.rim.R. 11 .of the right to

subpoena witnesses, we would automatically find plain error. We would not contemplate

or hedge our finding on whether the record is sllent on the question of whether. the

defendant would have actually subpoenaed witnesses. It zs enatigh that the adviseinent

was not made to demonstrate the plain error:

(TI59) 'I'he failure to address the allied-offense issue, in our view; is i1o different.

The plain error goes to the failure to address the required allied-offense ana.lys:is, not the

pfain. error that exists when a record clearly dernonstrates the offezxses should have

merged.

Other Issues
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{¶60} Rogers also raised issues regsrdzng jail-tinie credit and postrelease control.

{Iff61} Rogers argued that the court erred by fa:iling to compute his jail-time credit as

mandated by R.C. 2967.1-91 and that trial counsel was ineffective. for failing to request an

accurate calEulation of the jail-tinie credit. This assigrunent of error is moot because the

court granted Rogers's pro se niotion for jail-tiase credit on April 16, 2012.

{¶62} Lastly;. Rogers corxiplains that the court erred by failing to advise him of the

consequences of violating" postrelease coritroL This assignment is overruled because the

court did apprise Rogers d.uring sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusion

{¶63} We therefore hold tlie following:

(a) Where a f.acial question of allied offenses of similar iniport presents itself, a

trial court judge has a duty ta inquire and determine under R.C. 2941.25 whether those

offenses should merge. A trial court commits plain error in falling to inquire and

determi.ne whether such. offenses are alli.ed offenses of similar import:

(b) A defendant's failure to raise ari allied offenses of similar import issue in, the

trial court is not a bar to appellate r.eview ot'the issu.e.

(c) While facts establishirig. the conduct of the offender offered at the time of a

plea niay be used to establish that offenses are not allied, a guilty plea alone that does not

in.clude a stipulation or a finding. that offenses are riot allied offenses of similar impoi-t
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does :not conclusively resolve the merger questiort. Thus, a guilty plea does not constitute

a valid waiver of the protections fronz possible double jeopardy under R.C. 2941.25.

{164} We overrule the prior decisions of this cour.t to the extent they are in conflict

with this decision. See, e.g:, Snicf'fer, 8th Dist. Nos. 96480, 96481, 96482, and 96483,

2011-Ohio-6430; Lindsey, 8th Dist. No. 96601.; 2012.•Ohio-804; Barrett, 8th Dist. No.

97614., 2012-Ohio-3948.. In this. case, we sustain the first assigninent of error to the

extent a remand is necessary to establish the underlying facts of Rogers's conduct in.

CR-545 992 and for the trial court to detern2iae whether the subject crimes should merge

for sentencing purposes.

{¶65} By separate entryT, we certify a conflict between this decision and the Sixth

District's decision in State v. Wallace, 6th Dist. *INTo. WD-1.1-031,, 2012-Ohio-2675:4

(q(66} Judgment. affir.med in part, reversed in. part, and cause remanded.

It is ordered that. appeilao.t recover of said appellee costs herein. taxed.

The court finds there were reasonable grounds for this appeal..

It is ordered that a special mandate issue out. of this court. directing t.he common

pleas court. to carry this. judgm.erlt into execution.

A certified cop3= of this entry shall corlstitute the mandate pursuant to I^^.ule 27 of the

Rules- of Appellate Procedure.

4 The parties are advised that in order to institute a certified-conflict ca$e in
the Suprezne Coltirt of Ohio, a party must file a notice of certified conflict in the.
Suprezne Court within 30 days of this court's order ce.rtifying the conflict.
S.. Ct...Pra.c. R. 4.1.
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SEAN C. GALLAGHER, JUDGE.

kA'IR:ICIA ANNIBLACK1v1ON, J.,
i.VI..ARYJ.. BOYLE, J,,
FRANK D. CELEBREZZE, JR., J.,
EILEEN A. GAT,LAGI-W-R, J.,
EII:,EEN T. GAI:,LAGHER, J.,
M.ARY EILEEN :[KILBANE; J.,
KATIILEEN ANN KEOUGH, J.,
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
KENIVFsTH. A. ROCCO, J., CONCUR

KENNETH A. ROCCO, J,, CONCURS AArITH SEPARATE OPINION in which Patricia
Ann Blacknion, 1Vlazy J. Boyle, `,ileen A, Gallagher, Eileen T. Gallagh.er, Sean C.
Gallagher, LatTy A. Jones, Sr., Kathleen Ann Keough, Mary Eileen Kilbane, and Tim
1vTcCormack,. JJ., CONCUR

LARRY A. JONES, SR., J., CONCURS WITH SFI'ARATE OPINION in which Patricia
Ann. B-l.ackmon, Mary J. Boyle, E ileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Kathleen Ai`m Keough, iVTary Eileen. Kilbane, Tim MeCormack, and Kenneth
A. Rocco, J;I., CONCUR

MELODY J. STEVV.ART, A.J., DISSENTS WITH SEPARATE OPINION

KEE1v1vMT1I A. ROCCO, J., CONCURRING WITH MAJORITY OPINION:

{-T67} While I concur with the. reasoning of the r.najority opinion, I write separately

to express my concern that the dissenting opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a time when his or

her role- rightfully is paratnolult. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition will afford re.lief to a defendant who is unaware when he or
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she enters into a plea agreement of the nuances existing. between the legal concepts of

"forfeiture" and "waiver"; arguably,. that issi.ie "could have been raised." in a direct appeal.

M6.8} In addition, I v;fisli to point out that because an analysis with a solution to *the

dilemrrca presented in this case was proposed in State v. Kent, 68 Ohio App.2d 1s1, 428

N.E.2d 453 (8th Dist.1980), that case deserves more than what the majority opinion

affor.ds.it..

(10) Crizn.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is riot. unknowingly, involuntariiv, or unintelligentiy surrendering his

constitutional rights at a plea hearirig: Obviously, the right conferred under the Double

Jeopardy Clausc qualifies as one.

t¶70} Thus, altbough the rLd.e does not specifically require it, prior to making a

finding of guilt, the trial court slioulci. make an inquiry con:cerning the facts underlying. the

defendant's change of plea. This court may not "have the authority to in3pose" such an

action. on the trial court, as the dissenting opinion notes, but the rule certainly-encompasses

it. and provides the trial court with lhe jurisdiction to do so.

{'171} As stated in Kent, 6.8 Ohio App.2d 151, 428 N.E.2d 453, after the defendant

enters his chaiige of plea to all of the offenses, and the trial court has otherwise complied

with its .duties under Crim..R: 11(C),. a deterr.ninatioai cari tli.en be made with respect to any

potential allied-offense i.ssue.. The Kent court noted:

This can occur in one of several situations.

First, if e'ither the prosecutor, the defense counsel, or a defendant.
advises the court that the de.fendant is pleading guilty to multiple offenses
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and that in entering the plea t>onsicieration was given to the allied offense
statute, the court can then. accept the guilty plea and enter a judgment of
conviction for all of the offenses: to which the party has pled guilty.
[Footnote omitted.]

In the event that a statemerit siinilar to that given above is not made,
but a defendant aff rmatively raises the issue of allied offenses and in.dicates
tb.at he is entering a ple.a-of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will prooeed to accept the guilty plea to all of the of'fenses.
The court will then conduct a voir dire hearing. to determine -whetlier they are
allied offenses of similar import with a single animus which would require a

judgrnent of conviction for only one offense. If, after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of sinlilar import with a single aniniu:s, a judgment of conv.iction for
only one offense may be entered. If the court, after conducting. a. hearing on
the record, determines that there were mizltiple offenses of dissimilar import
or offenses comrtnitted separately or with a separate ariimus as to each, the
court will then enter, a judgment of conviction for each of the offenses. R.C.
2.94I .2S(F1) and (B).

**^ If nothu2g is said by eitller the prosecutor or the defendant in regard to allied
offenses and the courthas accepted the guilty plea to all of the offenses, the court has an:
affirmative duty to. make inquiry as to whether the allied offense statute would be
applicable. Under these circumstances, the court Yuould explain tlzat in Ohio thete. is an
allied offense statute jthat protects the const.itutional. right against double jeopardyJ, and
thus, depending uponthe evidence, a judgment of conviction may only be entered for one
offiense; and a hearingwould be held to deter•mine if there are such allied offenses.

We recognize that Crim.li!. 11 does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea:. 1Veverthetess, the allied offense statute is
maxidatory in that when there are allied offenses of sirvailar import, there can only be one
judgment of conviction.

Therefore; two significan:t alternatives present th.emselves. First, tho trial court
could accept the guilty plea to the m.iultiple offenses of sirnilar import; make: n.o. further
inquiry, and sentence the defendant, for each offense. Then, if an appeal is taken, a
def.endairt who lia:s pled guilty to multipl..e offenses of similar import may raise the issue
that there were allied. offenses of similar import with a single animus and that the judgment
of convictiozi for the multiple offeins-es should not have been entered. He wou.ld argue
that he did not inak-e a knowing, intelligent and voluntary ple.a because he was not advised
of the allied offense statute.
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On the other hand, a trial court could conduct r,rn allied offense hearing on the
record for rnultfple offenses of similar irnport. After that, the trial judge would deterrnine
whether senterzce could be imposed for.only one offense, or if the qffenses were allied
offenses, impose separate sentences as to each one sliown to have an anirnus separate
ftorn the others. This process, would have an additional advantage: it wouldprovzde the
record necessary for an appellate court to review the deter•naination below.

We believe the &etter practice would be for the court to conduct.the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import tn- this
way, the ddefendant's rights are protected and the defendant is then prec[uded frona
successfullv raising the allied offense issue on appeal: Thus, in the interests .of judicial
economy and protectron of the rights of the de.fendant, it is the better practice to have the
trial court conduct the allied offense hearing after acc.epting a gndlty plea to offQnses
which. may be construed to be allied qf.fenses of sirn ilar import.

I{urtller, in the event that the trial court erred in its determination of allied offenses,
the entire guilty plea is not vacated. It is. only the judgment of conviction relating to the
allied offenses.

(Emphasis added:)

(yf721 Tlie foregoing procedure makes eminent sense. In advising the defendant during the

colloquy at the plea hearing of this additional constitutional right, putting the prosecutor to his proof,

r.equiring defense counsel to advocate for his client, and making a#inal determination of whether there-

exists a factual basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. This is the judges sole responsibility, after all.

{lf73} Despite the iniplicit. directive Cri:m..R. 11(C) contains, the merger issue has

been declared in some iristances as one that can "only occur at sentenci.ng," See State v.

Snuffer, 8th Dist. Nos. 0,6480, 96481, 96482, azid 9648.3,, 2011-Ohio-6430, T 10.

Therefore, the trial oourt may, in addition,. require the parties to submit sentencing

tn.em.oranda on the issue prior to conducti:ng the sentencing hearing. The prosecutor at the
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same time could be advised to be prepared to elect, should the trial court make the

determination that merger -must occur. Tlus would serve several. beneficial purposes.

{T74) It would len.d further support for the trial coiirt's deterrninations with re;speet

to guilt, rr,.er.ger, and, incidentally, proportionality. It would provide- m.ore material for

puiposes of appellate review, It would also address the concerns set: forth by the

dissentiing opinian. See also St.ate v. Bars•ett, 8th Dist. No. 97614, 2012-Ohio-3948; ¶

24-25 (which set forth the belief that the trial judge should not be placed in the position of

"advocating" for the. defendant but acknowledged that, at the pl.ea hearing, "the court has

an affu•inative duty to advise a defendant of the consequences of waiving constitutional

rights").

{Iff75} Firially, it would also have the advantage of cutting s:hort- the process

currently in use, z.e.; several appeals, as the issue comes from the trial court to this. court, is

reviewed vvith or without an adequate record, and is remanded for the_ trial court to make

another decision for this court to revieNv again. Aclding. the necessity for t:he filing of a

petition for postconviction relief as a method of redressing the i5su.e merely compounds

the probleni. .ludicial economy is clearly lacking in this area, and it is this court's. duty to

provide some guia'ance to the trial courts. The procedure outlined: in Kent, 68 Ohio

App,2d 151, 428 N.F.2d 453, serves both ends.

{176} The vexing p.roblezn this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrac.e the pr.oc.edure proposed in Kent, or
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amend Crim.R. 11(C) to require: the trial judge, grior to accepting the change of plea, to

make an inquiry into the underlying facts.

T,ARRY A: JONES, SR., J:; CONCUlJUNG VtITII MAJORITY OP1NrOI*t;

{177} I concur in judgment with. the reasoning of both the tnajority opiniori and

Judge Rocco's concurring opinion, but write separately to provide simple and

straightforward instructions for the trial court.

19(79} As highlighted by the majority, it is a fundamental princzple that an offender

can be punished only once for a crime; oth:erwis.e; the offender's consti.tutional right to be

protected frorii double jeopardy has been vio_latecl.

{179} QUhen an offender is convicted of more than one -offense, R.C. 2941.25

obligates the trial court to dete.nnine whether the offenses are allied. This obligation is

the same whether the conviction is the result of a plea of giuiI:ty, a plea of*rio contest, or a

verdict afier.a trial.

{ISQ) Therefore} if an offender is convicted of more than one offense and the

parties do not expressly agree, i:e. st%ptilate, that the offenses are not allied offenses of

similar impo.rt,l:he trial court must make the inquiry and this inquiry must take place on the

record before the offeinder is sentenced (but this iriquiry may' take place at the sentencing

hearing).

{¶8l} The txial court is obligated to. do an allied-of.fenses analysis, on the record

each titne there .is a conviction of more than one offense. While, in some cases, it rnay

seem. tedious, in the long run it. will save the state's and court's resources by streamlining
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multip.l:e appeals .arid, most importantl.y, ensure the const.itutional rights of the defendant

against double jeopardy.

MELOD'Y J. STEWART, AJ., DISSENTING:

{J82) I believe that the nrajority's decision. misin.terprets the holding in 3'ta-te v.

Underwood, 124 Ohio St:3d 365, 2010-OYtio-1, 922 N.E.2d 923, that "allied offenses of

similar import must be merged at sentencing or the sentence is contrary to law," I agree

that it is plain erro.r. f.or the court to sentence an offender to serve multiple terms of

imprisonment for allied offenses of similar import ....... when an allied offenses error is

obvious ozi. the record, we iziust find the error rises to the level of plain error. The

question presented en banc is what to do when a defendant pleads guilty to an in.dictrilent,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple offenses should merge tor

sentencing.

{1831 Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain error on appeal. And sin.ce a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, the claimed error xilust fail if the record coiitains no facts proving

that a merger error occurred.

{184} The majority of this court decides differently, reversing and remanding. a

conviction not because an error occurred, but because it cannot tell if an error oceurred.
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Rather than rely on the established application o:f the plain error rule, the majority

circuznverits tlie rule by holding that plain error occurs simply because the court failed to

conduct a`facial" inquiry of the offens,es at sentencing to determine whether multi.ple

offenses are allied. Under-w.ood does not explicitly place a duty on. the court to make this

inquiry nor can that duty be inferred. What is more, in creating this new duty for the court

.(and the prosecuting attorriey), the majority relieves defense counsel of any duty to protect a

client's rights - it essentially finds that any issue of ineffective assistarrce of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to r.aise the issue sua sponte.

^f851 This holding is a misapplication of the plain error rule, a misrea:ding of

Supreme Court precedent, and a clear departure from our traditional. adversary process. I

respectfully dissent.

I

11[86} The plairi error doctrine set .forth in Crim.R. 52(B) states that "[p]lain.errors or

defects affecting substantial rights may be noticed. although. they were not. brought to the

attention of the court." This rule is identical to Fed,R.Crim.P. 52(b) and Ohio courts have

resorted to federal. precedent when consti^.ting the state version of the rule. See, e.g., State

v: YYamsley, 117 Ohio 3.t.3d 388, 2008-Ohio-1195, 884 N.E.2d 45, Ti 18.

fgJ87} To prevail on a showing of plain error, a defendant must prove three things:.

(1) aii error, (2) that is pl.ain, and, (3) that affects substantial rights.. See Jones v. United

States, 527 U.S. 373, 399, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v: Oross, 97 Ohio
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8t.3d 1.21, 2a02-Ohi^o-5524, 776 N.E.2d 1061,. f^,4D^. A reviewing court will take notice of

plain error only with the utmost caution, and only then to prevent a.manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372N.E.2d 804 (1978), syllabus.

{1[88) As the majority concedes; "[t]here are simply no facts in the reeor.d to aid in

our mandated de novo review" of the merger issue. Ante at T, 25. Without facts sliowing

ivhy offenses should merge, this co.urt cannot say that any sentencing error occurred, much

less that an error' occurred that was so "obvious" that it rose to the level of "plaiii" error, It

is the appe:llant's responsibility urider App.R. 16(A)(7) to make an argument with citatioi.zs

to the parts of the record on vvhich the. appel.lant relie.s.

t189} Rogers pleaded guilty to a bare bones indictriment. By doing. so, he admitted

the facts alleged ii1 the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d. 745 (] 979), paragraph one of the syllabus. He did not argue at senteneing

that the offenses he pleaded guilty to were: alHed and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. tinder

any plausible application of the plain error ruIe, Rogers has failed to show.an error, the

existence of which we must recogriize in: order to prevent a miscarriage of justice. On this

basis alone, we should reject Rogers's argument that the court committed plain error by

failing to mer.ge for sentencing allied offens.es of similar import. See State v. Snuer, 8th

Dist: 1*los. 96480, 964.81, 96482, and 96483, 2011-Ohio-643.0; Shxte v. Lindsey, 8th .Dist..

':vo. 96601., 2012-Ohio-804; State v. Barrett, 8th Dist. No. 97.614, 2012-Ohio-3948; State

v. Rogers, 8tYi Dist. Nos. 97093 and 97094, 201.2-Ohio-2496.
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II

{JJ:90} The majority circumvents a conventional plain. error a.iialysis by taking the

Undei-wood holding out of context and relieving the defendant of the onus of objectiilg

and otherwise preserving any claiine.d erro.r. It does sso on the following premises: (1)

allied offenses issues invokre the sentencing component of the Double Jeopardy Clause of

the Fifth. Amendment to the United States Constitution and constitutional errors cannot be

waived unless the waiver is kliowing or intelligent; (2) the "impos.itioii of inultiple

sentences for allied offenses of similar import is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to s.entencing whether the offenses were committed by the

sarne coMduct. From these premises the majority concludes that the trial judge not only

has a duty to merge .al.lie:d offenses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This conclusion is not valid.

A

{T91J Although the majority correctly concludes that Rogers's failure to raige the

mergeezissue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

T! 35, it reaches that conclusion for the wrong reasons because it confuses th.e concepts of

"waiver" and "forfeiture." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nuanced or riot.
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{Iff92.1 A "waiver" is the intentioiial reliiiquishnn.en:t or abandoninent of a right; vvhil.e

a"forfeiture'' is tlie failure to preserve an objection: Srate i>. .Payrze.; 114 Ohi.o S0d 502,

2007-Ohio-4642, 873 N.E.2d 3G6; 4,F,23. The waiver of a irigh.t is riot subject to plain error

review under Crim.R.. 52:(13), but a forfeiture of an objection is subject to plain error

review under Crinz..R. 52(B). Id. Rogers did not intentionally relinqiish his double

jeopardy rights when he failed to object at senten.cing that he was separately sentenced on

allied Offenses of similar import - he merely forfeited the right to complain of atiythiiig

btit plain error on appeal by not timely raising it. In fact, Undenvood addressed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constituted a waiver of the rig^ht to raise an allied offense issue on appeal. IJndet=evorod,

supra, at `^ 32.

2

(Iff93) There really is no doubt that a de.fendant who pleads guilty and does not raise

the issue of allied affenses at the time of sent.encing forfeits all but plaxn error ori appeal_

In State v. Comerz, 50 Ohio St3d 206, 211, 553 h1.E.2d 640 (1990), the Supreme Court

found an aliied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Iznplicit in the idea of issue forfeiture in the context of allied

offenses is that a party who fails to object vcwaives all but plain error. See State v. Foust,

105 Ohio St.3d 137, 2004-Ohio-7006, 823N11.2d 836, 91I39 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct; but by failiiig to raise the issue in the trial court, he did

forfeit the right to object to this aspect of his sen.tence.

(194} Comen should end any. discussion concertiing the application of the plain

error rul.e in this case, yet the majority gives short shrift to that case with the statement. that

it is "coiitradicted" by Underwood. Ante at ;' 56. This comment is not correct be.caus.e

Underwood is eiitirely consistent: with Conzerc - the Supreme Court recognized that

Underwood's guilty plea did not waive error.; it simply f.orfeited all but plain error for-

purposes of appeal. With the state `having conceded that Underwood's offenses. were

allied anci should have merged for sentencin:g, Underwood at q,11 8, the Suprenie Court found

that the court's failure to merge those sente:nces rose to- the level of plain error.

{Iff95) Given the concession ofplain error in Underwood, the Supreme Caur.t had no

reason to cite Comen for the legal proposition that a failure to raise an allied offenses

objection at sentencing for.f.eits a:II but plain error. With plain error established, Cornen's

forfeiture of the right to argue allied offenses was iminaterial.

{196} In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on appeal is so well established that ifi is

a^..ioniatic. For example, in State v: ^ntenor^i, 8th Dist. No. 90580, ^008-Ohio=5987, we

held, consistent with the principles aiuiounced in Comen, that by voluntarily eiltering

guilty pleas to two separate offenses, a°`defendant waive[s] any argument that the same

constituted allied offenses of sim.ilar.import." Id. at f 6,
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{Iff971 And in State v. Wulff, 8th Dist. No. 94087, 2011-Ohi-o-700, we distinguished

Antenof•i from Underwood by rioting that. Underwood involveda jointly recornrnende.d

sentence as opposed to the guilty plea entered into in .Antenori: Id. at Tj 25. Wulff thus

concluded that a defendant who voluntarily enters guilty pleas and allows hiinself to be.

sentenced at the court's discretion forfeited any argument that his offenses constituted

allied offenses of siznilar iinport. Id. at ^,I. 26.

{^(98} Any argunient the rnajority makes that tlnderwood soniehow undercut the

principles announced in .Comen should have been dispensed with in State v.. Clementson.

8th Dist. No. 94230:, 201 1-Ohio-1798, where the author of the present en banc decision not

only agreed with the Antenori-Wuff analysis, but explained his agreement by citing with

a,pproval the passage fr.om.Ante7xori explaining why Undenvood was distinguishable. Id.

at '11. Clementson tlius denied an application to reopen. an appeai. on grounds that

appellate counsel was ineffective for failing to raise an assigrAtn:ent of error relating to the

courl:'s failure to merge allied offenses of similar import . for sentencing beeause that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id,

at I 13,

B:

{599} The majority eites Underwood for the proposition that it is error to fail to

merge al.lied offenses and. from thi.s proposition concludes that a sentence mtxst be reversed

if the record on appeal does not contain enough information to prove that offenses are not

allied. Iii its view, holding otherwise might result in the defendant actually being ordered
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to serve separate sentences for allied offenses, and that would violate Ui7deYwaod. T'his

conclusidn disregards Comen and rniscomprehends I;'ndeT-vood's holding. It is important

to understand that irt both Underwood and State v. Johnson, 128 Ohio S-t.3d. 153,

2010-Ohio-6314, 942 N.E.2d 1061, the Supreme Court's holdings were predicated on

facts or concessions showing that the trx^.l judge had erred by failing to merge offenses that

actually were allied: Undenrvood was the result of a no contest plea. and recoininendecl

seiitence in which the state conceded that ilnderwood'.s of#:enses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingIy

showed that the subject offenses were allied. In both cases, the Supreme Court was.ab1e

to find a merger error that was .obvibus on the record.

specific holding in U-nderwvood that "offenses of similar irnport must be

merged at sentencing or the sentence is contrary to laNv" is explained by the state's

argtunent in that case.. Midway through his trial, Underwood a.nd, the state reached a plea

agreement in which Underwood would plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood s'upra, at `^,[ 4. Underwood did not raise

the argument to the trial court that any offenses were allied and should have merged, btit

he did do so on direct appeal. Id. at Ti 6. Th.e state cancede.d that Underwood's senteiaces

should have merged,. but argued that he waived the right to appeal the merger issixe by

jointly agreeing to a sentence. Id, at ^ S. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are
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to be merged at sentencing arid found that the trial court's failure to merge Ulnderwood's

senterices was plain error. Id. at ^; 26.

[`fI01) With the Supreme Court's finding that the offen.ses in Underwood and

.Iohnson were allied, its directive that allied offenses must be rnerged for sentencing is

entireiy defensibl.e ---- it was plainly established that the offenses in each case were allied

offenses of siinilar iniport, .so i.t. would violate double jeopardy to force the defendants in

those cases to serve. multiple punishments for a single act.. The ob-xvious error in each case

was, indeed, plain error,

(1[102} Iri this case, the majority admittedly has no idea whetlier kogers's offt;nses

w ere allied because Rogers pleaded guilty and failed to niake a record to demonstrate his

claimed error. Nothing in Under-wood sug.gests that it applies to the rnere possibiliiy that

an allied offenses error :occurred. Applying Coinen, we should hold that Rogers's failure

to preserve error at the time of sentencing forfeited all but plain error and that the Iimited

record on appeal makes it impossible for us to f nd such an error.

C

{¶1-03) The nTajor.ity's fmal premise -----that the court has the responsibility to

determine prior to sentencing whether there are any .allied offenses issues -- irrrposes a

vague standaz-.d that the majority actually disregards and creates a riew form of structural

error..

1
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{T1.04} In the majority's view, the trial judge has the obligation to address a

potential. allied ofiens:es issue if the convictions present a"facia.l'° question of inerger.

Ante at T;, 32. It is unclear what is meant by the use of that word. As. a legal term of art,

"facial" means obvious or apparent "on its face." But application of this standard actually

contradicts the majority's conclusion.

{^(105} The two counts of receiving stolen property involved (1) a "stolen pickup

truck" and (2) "tires and rim.s." The single count of po$'sessi.on of crirninal tools invol-ved

"a tire jack andlor tow chain andfor lug nut wrenches." As the majarityconcedesc.

[W]e are unable- to determine if these offenses were allied offenses. of similar
import. It is unclear i.f the °`tires and rhns" are. from the same "s.tolen
pickup truck" or from another vehicle. Likewise, it is uncl.ear how the tools
involved were related to either of the receiving stolen property offen,s,es,
There are simply no facts in the record to aid in our mandated de riovo
review of the issue.

Ante at q; 25,

tif7 06} If this co^„^.rt is ,•inable to dP+pt•^r 'rie th
e are aliied offenl I^" v^wl lt e.lla.+ vl oflens\.J s.`+.s

of similar imp.ort because there are no facts to suggest that they are, it has :necessarily

concluded that thexe is .no "faci.al" question of merger that obligated the trial judge to

inquire into the allied offenses issue. 'The aftalysis is at aft end. By its own reasoning,"

the majority's a.iialysis iiecessarily affirrns Rogers's sentences.

{$107}- Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain error ru.le and presumes that all offenses are potentially

allied and the trial judge must,, prior to sentencing; inquire izito the possibility that
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sentences might be subject to inerger, regardless. of what facts are before the trial judge ----

in essence elevating plain error to a forin of structural error.

M108} It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal, Washington v; Kecuenco, 548 U.S. 212, 218, 126 S.Ct.

2.546, 165 L:Ld.2d 466 (2006). Tlie United States Supreme Court has been very clear in

cautioning against the. "unwarranted extension" of the plain error.ru.le because it "°vvould

skew the Rule's `careful balancing of our need to encourage all trial pa:rticipants to seek a

fair and accurate trial. the f x st time around :against our insistence that obvious injustice be

promptly redressed."" United States v. Young, 470 U.S. 1, 15, 105 S,Ct: 1038, 84 L.Ed.2d

1(1985), quoting United States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 158.4; 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has rio aut.horitv to create a

Y`str.uctural error exception" to the plain error rule, and that a structural error arialysis- is

inappropriate in a plain error situation. Johnson v, United States, 520 U.S. 461, 4.66,. 11.7

S.Ct. 1544, 137 L.Ed2d 718 (1997).

{l1109} Although the majority carefully avoids cliaiacterizing its new rule as "per

se" or "structural" error, the intent is clear. The rriajority explains its decisioil to place a

duty on the court to inquire into the possibility that offenses might merge for sentencing by

analogizing allied. offenses issues to guilty p3eas and claiming that we would

"automatically" fznd. plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crirn.k. 11(C), regardless of whether the defendant claimed any

prejudice. Ante at T, 58. The difference between plain error and stru.cta.ral error is the
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demonstratioii of prejudice: plain error exists only when tlle defendant shows that error

affected substantial rights (i.e., piejudice)7 structur.al error presumes prejudiee, See ,^tcite

v. Fisli.er•, 99 Ohio St.3d 127, 2003-Ohio-276l, 789 N.E.2d 222, 9: By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so with no regard to the Supreme

Court's a.dinoriition that a structural error analysis is inappropriate in a plain error

situati.on. Johnson, supra: At least one other appellate district court has. rejected a

similar per se error claim in a post-Underwood allied o.ffenses appeal from a guilty plea.

See State v. Wessling, l st Dist. No. C,110193; 2011=Ohio-58.82, Tj 6.

{1110} In any event, if the. majority insists that it is employing a plain error

azialysis, the Crim.R. 11(C) guilty plea analogy it uses actually disproves its point. 'I"he

only way an appell.ate court would know if a trial judge failed to inake the required

Crim.R. 11(C) a.dviseineiits woul.d be if the error was shown on the transcript of the plea

colloquy. When there is no transcript of a plea collnquy made available to us, we have

invoked established precedent to presurrie the regularity of the proceedings below and

affrni. See, e.g., State v. Smzth, 8th Dist. No. 94063, 2010-Ohio=3512, Ti 11-12; Stctte v.

Simmons, 8th Dist.. No. 94982, 2010=Ohio=6188; ^ 19. So the majority not only fails to

make a convincing case for depa-rting from established plain error precedent to create a

new form of structural error, it cannot satisfy the plain error test that: it says it employs.
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2

V;I11} Although -the znajority insists that the trial judge has no duty to be an

advocate for either the defend.ant or the state, ante at: T[ 27, there is no doubt tl:ra.t its

decision. effectively requires -the court to be more of an advocate for the defendant than

defense counsel. It says that defense counsel "should" raise pntential merger issues, crnte

at T 39, but that the court "must" raise the issue. Ante at T, 32. The majority evez^ fiitd,s

that issues of ineffective assistance of courisel are essentially superseded by the trial

judge's "mandated duty to address merger." Ante at fn. 2.

{1112.} It is vvell established that the coui•t has no duty to -act sua sponte to preserve

the constitutional rights of a defeildant who had failed to object to an error. xS'.ee; e.g.,

State v, Abdul Bari, 8th Dist. No. 90370, 200&Ohio-3663 (court has no duty to sua sponte

dismiss an i.ndictment oil speedy trial grourtds absent obj ection); Clark v. ZVelvport News

Shipbuilding &, Dry Dvck Co., 937 F.2d 934, 939 (4th Cir.1991) (`°Neither Batson nor its

progeny.suggests that it is the duty of the court to act sua sponte to prevent dis.crim.inatorv

exclusion of jurors. Kather, even in criminal cases, the, objection is deemed waived if not

tiixiely raised.").

{lff113} In crimuial cases that terminate by plea agreement, tlie court usually has no

involvement apart frorn. taking the plea and sentencing the defendant: It is uncleat why

the sentencing judge, who would presumably have less knowledg:e of the facts than

defense counsel, -should have the obligation to raise the issue of allied offenses: when

defense counsel has not done so. Obviously, it is defense counsel" s obligation to protect a
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defendant's rights. Competent defense counsel who negotiates a guilty plea vwill be aware.

of the facts underlying those offenses to which a defendant pleads guilty. At all events; it

is defense counsel's obligation to advocate for the defendant. This court's decision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

{11114} It is disappointing that this court fi.nds inadequate the l.egal remedies a

defendant has for; the potential errors that trial counsel makes in failing to raise the issue of

allied of'fenses. To be suxe, it would be difficult on di.rect appeal to make a viable

irieffective assistance of counsel claiin sternrning from an alleged merger error in a guilty

plea. As this case shows, the 'na.ture of guilty plea proceedings are such that the facts

neces.sary t-o: prove the error would be missing. See, e.g., State v. Coleman, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 (1999). But there are o.ther avenues. for raising error,

t11115) Under R.C. 295:3.21., a defendant can s.eek postconvictioii relief for the

alleged errors of defense counsel that occur outside the record on appeal. Indeed, the

postconvictiio.n relief statute is specifically desiggned for such. issues of ineffective

assistanee of counsel because the petitioner is required to provide facts beyond the record

on.direct appeal. State v. Cooperrider; 4 Ohio St.3d 226, 228-229, 448 N.E.2d 452

(1983).

{Iff116j "T:he majority acknowledges the availability of. postconviction relief as a

means of r.einedying defense counsel's failure to raise the issue o:f allied offenses at

sentencing, but apparently finds that the "limited" nature of postconviction makes it a less
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than satisfactoiy remedy.. Ante at i 52. It is uric.lear what it means when it says that

postconviction relief offers a "limited" remaedy. The postconviction statute, R.C..

2953.21(A), applies to constitutional ciaims of any kind, including in.effirctive assistan-ce

of counsel claiins based axi alleged violations of the Sixth Amendment to the T7nited States

Constitution. In fact, it is the oinly vehicle for raising ineffective assistance of counsel

claims tliat rely on evidence outside the record on appeal. See Colernan; at 134. ("Any

allegations of ineffectiveness based on facts not appearing in the record should be

reviewed through tlie postconviction remedies of .R.C. 2953.21."). The federal couris.

usually restrict claims of ineffective ' assistaii.ce, on whatever theory, to postconviction

proceedizig5 because the .record can be more fully developed. See Massaro v. United

States, 53.8 U.S. 500, 504-505, 123 S.Ct. 1690_,. 155 Ty.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir.2.006).

{l[11.7} Presumably, the majority ha.s no difficulty applying the pustconviction relief

statute to other form.s of constitutional error apart from ineffective assistance of counsel

cl.aim.s. That being so, the.te is n:o reason. wh.y the po$tconv.ictionrenzedies for those kinds

of ezxors are any less .limiled than the postco:rYvictiori remedies provided for ineffective

assistattce of counsel errors, particularly when the Supreme Court has specilically

endorsed the postco.nviction relief statute for use in cases wherethe record is insufficient

to prove a: claim of error ori direct appeal.

Ill
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(1(1181 In the end, there is no compelling reason for this court's departure froin

well-established rules .g.overning plain error. :If the court can conclude as a matter of fact

or a sti.pulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases. like this one, the absence of any facts

sbowing why offenses are allied. and should merge for sentencing means that plain error

cannot be sh.own.

M119} The majority opinion criticizes application of the plain enor. rule as a

"self fulf llirig. prophecy that defeats the constitutional protection outlined in Undenvood."

Ante at Ti 54. But all plain error analysis, regardless of the type of constitutional issue,

leads to t.he same "self-fulfilling prophecy" --- if the error is not demonstrated on the

record, it is not by defznition "plain."

{If120} I agree in principle vvith th:e concurring opinion that a trial.judge can choose

to be more: proactive in sentencing and raise poter3tial merger issues in accordance with

State ti.. Kent, 68 Ohio App.2d 151, 428 NT.E.2d 453 (8th Dist.1980). This could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all. issues of allied offerises as pa.rt: of the plea agreement.. To be sure, this

proactive approach would indeed be the better practice. But that kind of involvenient is

not required by law and we have no autliority to impose it on trial judges.

fl(I21} This court^s decision to reverse this case requires a reman.d for a hearing,

like that suggested in Kent. And it does so without guidance for the trial.cou.rts.
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{-T1221 A concern. with applying Kentas that it fails to define the scope of the `.t voir

dire hearing" that..a tria] judge i.s supposed to conduct to determine whether offenses are

allied and should merge for sentencing. Given the lack of facts typically set forth in the

in.dictment; the voir dire hearirig would necessarily requii-e additional faCt finding. But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unanswered.

{$123} To illustrate how these questions might arise, su:ppose a case where th.e

defendant pleads guilty to ari indictment charg.zng a rape and kidnapping that occurs an the

sanie day to the sarne victim. The court accepts the plea, the defendant makes no request

that the sentences merge, so the offerises are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been rais:ed, the sentence

is revei-sed. On remand, the defendant argues that the two offenses are allied and must

merge because they were committed with a state of mind to commit only one act. The

state disagrees and theorizes that the defendant's acts were comrnitted separately and

should not nierge for sentencing. Willi no agreement of the parties, the court decides to

hold a voir dire hearing to resolve the issue, IMiat is the scope of this hearing?

f112-4} As a court, we have previouslv allowed allied offenses issues arising from

trials to be determined solely on the arguments of counsel. That procedure is defensible

because a trial produces facts from which the court can determine whether iiid.ividual

crirries were allied offenses of sixnilar import. But with remands of guilty plea cases like
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r ^^,

this one, there are no facts showing whether of.fenses are allied. Sozne foi-iii. of factual.

inquiry will be required.. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

Ihat being the case,. it appears that the court would have to at least conduct a mini or.

abbreviated trial. This sort of trial or hearing would be required because the allied

offen8.es issue is one in. which the court iinust detetmin.e. whether the multip.le offenses. were

conlniitted with a state of mind to cornmit orily one act. I can imagine no Other way -to

detern-tine this other than to hear evidence ofthe underlying crinies. The irony of havirig

to hold such a trial or evidentiary hearing from a plea agreement is obvious.

{112,S} There are other questions le:ft unanswered by a reinand. The Supreme

Court has held that the defendant "bears the burden of establishin.g his entitleixieilt to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. .Mughni, 33 Ohio St.3-d 65, 67, 514 N...B.2d 870 (.1987). What is the court's

standard for fin.ding that offerises are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence; or a preponderance of the evidence?

Does the defendant .have the r'igllt. to cornpol witnesses? Can the def.endant testify at a

voir dire hearing without waiving. the Fifth Amendment right against self-incrimination?

If new evidence surfaces at the vbir dire liearing, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does. the court have to make

fndings of fact? z

133



,1126} There is always the possibilit^ that the parties on renland could stipulate

facts beyond those stated in the indictment; but it is utlcleax why deferise counsel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everythirig to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on- the record to show whether offenses are allied, defense counsel is working

witil a clean slate. Advice to stipulate facts under these circumstances could be a

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court fmd that merger is warranted,

(I(l.27} One of the reasons given by one of the concurring opinions in this case is to

express concern that this "disseriting opinion may become the law of this state." Ante at ^

67. tiVitli all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the Iaw) -- -- at least with regard to plain error jurisprudence. And

the unanswered questions about the scope of the proposed voir dire hearing to be

conducted. on remand should cause this court to pause before abandoi-iiiiig our

well-established plain error dootrine and creatit3g a.new, ex-pansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

issue.

{¶128} Of course, no appellate court can or should try to predict all the possible

consequences of a ruling. But having adopted. a new rule, this court does a disservice to

the trial ootut by failing to consider the practical consequences of this i-u.I.ing..
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{¶1291 What this case demonstrates is that the defense -= not the court and not. the

prosecuting attorney - has the ultiinate duty to raise any potential allied offenses at the

time of sentenciiig, If the issue is riot raised before sentencing; the defendant forfeits all

but plain error on appeal. Plain error cannot be established on the mere possibility that a

sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error occurred, the defendant's recourse. is in postconvi.ction

pToceedings.
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IV.a.1173fi. ! Fe.b.33,198:5.

I')efendanf was convicted in. the Couirt of Cornan.on Pleasy

Sinnmit'County. on three cottnts af.receiving stolen prope*,

and he appaRlecY. The Coutt of Appeals, George, J., held

that: (1) defendant coulzl :tot be set'tter►ced on three coiuits

of receir-ing stolen property when only evidence. connectin.g

him tb property was fact that he disposed of three items in

one trattsacction, but (2) defend.ant's unexplained possessiort

af stoien propezty could give rise to perinissive inference tIiat '

defendant was guilty of theft offense,

Sentence ret^ersed; a°enranded for resentencing:.

W©st 1?ea.dixotes (4)

[a} CrimitxaE Law
4- 17zergex- of Offenses

Whep defendant is clxarged on rnuitiple counts
of receiwing stolen propety, corut shall merg,e
cotuxts 'to a.single courit when shoven tixat
z}efendtmt received, r.etaitied or disposed all
it.enxs at one t.hne in siitg;le ti:atisa.ctiola or
oceutrence: R.C. § 2913.57.

14 'Cases that citefihis headnote

[2t. ae.rttencing aud Petnixhrnent

Q- Larxeny.. Emibezzlement atid Recei-v*A

Stolen. Propeity

Counts of . receiving stoleti property we.m

required to be megecF into .one for purposes

of sentencing, even tlrough state introdticed

ei idence to demortstrate thal items were owned

by three di5er.ent indiv.iduaLs snd stolen in t:ava

separate biuglaries, vrhere only evidence offered

by state which connected defendant to property

was fact tlxa.t he -disposed of tlte items in Qcxe

transactiou. R.C. § 2913..51.

14 Caseb that cite this laeacitiote

[3)LAI:£@ny

4- Presittiapt.iorzs. Arising fi•Mn Possessiou irt
^Te37:er3j

Drf`en.dazrt's tuaexpIainedpossess.ioiz of stolen

property inay give rise to pennia;sive inferefice.

lhat defendaut is guilty of a tleft offense. R.C. ^

2913.51 1.

21 Cade.s that eitEtiZis.lt,eadtzote

[4] Receivi`ag Stoito► Ooadsc

,^-- KnowlQdse of Thet- atid lit.tent

Evidence was sufficieut to support. conViction
of receiving stolen propertyr sir)ce jury could
properly n^ defendant liad' kuowledge that
prop.eii.y was stolen, in light of defeaclant's
unexpla.ined: possession. of. propety,..espeeiaily
ixim property .fnciuded tw'o riiigs- whiclz oarxied
two sets of initials; notie of which were
defendant's. R.C. § 291:3.51.

18 CasEs that cite th.is; headnote

**1243 SvllerbuS ,by tlre Court

*171 1. When a defendant is charged on multiple coutits

of receixing stolen property under RC: Z9I3.5I, the trial

court sW inerge the counts into a sisigle count when it is

shown ttiat the defendant.receiv®d..zetained or disposed nf all

the items of propert.y at one time in a sirip.le transac.tion or

4Feurrenee.

2. A defendant*s.uneVlayned possess'sori of stolen property
my give riise to the permissive inference that tlie defendant

ss' #uilty of a theft offense.
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Lynn Slaby, pros. Atty:, for appellee.
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iunpor.t and shoi3ld have been inerWd for setatencing purposes.
t^,►intoz^

GEORGE, Judge.

The defetidanS appellaixt:.I'aul.Wilson. appeals Izis conzrfction

on three counts* of rcceiiring stolen tsroperty. Tliis court
aff'unis in part and rev.erses iA part.

WilsOnIWAs arr..ested.O.nFebivaly 17, :19.E4,.in conuectioFs:4 With

a series of burglaries in the tTniversity of Akrou area, He

was indicted on nineteen counts of aggravated bw•glary, and

twenty coiuits ofreceiuinp stolen property.

On May 4, 1984, Wilson filed a motion to suppress the

evidence seized at his apartuient. A lteat.ing:was lietd. on May

13.1984; and.one of the state's witner±ses -A* unable to attend:

The tb-ial court def.erred its A'uling on this anotioii and cuted that

the state could lnnceed to. trial on those coinits which did not

pertaiu to tlie evidence seized ai.'ud:ilson'.s .aparkaient,

A trial by jtuy comnignced May 17; 1984, concerning tluee

counts of receivang stolen propErty, in. violation of R.O.

291151, plus the. specifi.cation tutder R.C.. 294I:143; and

three c.ouirts of aggravated. biuglary, in violation of R.C.

293 I...11.(A)(3), plus. flie specificaiYOn wxder R.O. 294:1.142.

tiVilsouwas €ound guilty oiily on tlre -tlu•ee counts ofreceiving

*172 stolen property, plus th.e.specifications.

In this case, the record reveals that ort February 16, 1984,

Wilson sold various items ofjev-eliy to DaleForster of C.E.

Forster & Sons Jew:elers. It was subsequently detelniined

that the j:ewelry ha.d been reported. stolen iu two separate

burglaries. Tf1e state put on eridence to dem.onstrate t3iat

these items bekon.ged fiA three diffetenl individuals. Fl*-wever,

ilie state failed to proz;e that. Wilson. paxticipateci in these
burglaries. The only evidence offered . by the state' which
cotmected Wilson to the stolen property was the fact that he

dislsosed of these stoleu. iienas in one transaction. A.s aucli.

Wilson. cannot be convic.ted. and sentenced for three separate

c-rvnes of receiYTinq stolen property. 'See, generally, Strxte ti^
Sarsders (1978). 59 Ohio tlpp_°:d 1.82, 992 N:E.2d 1.297 [13

U.O 3ii 2Q9 j.

Accordiaigly, the trial cowrf erred in not tnersait>g the
three counts of receiving stolen property for purposes of

sentencing. 2'hus, fhis assigtuner3t of etior is -well-talcen-

.Assigument of Error 2

[31 14] "'Piie tr.ia3 coiirt erred in not.direeting a. v-erdlct of

acquittal when the evidenco- was insnlficaent as a matter of

law to support a finding of,guilty beyond a reasonable doubt
as to the recei<>ing stolen property ehar$es,"

**1244 Assignment of Erx•str 1

[I] .[21 "Tdie triai cotart eired in denying defendant's iuotion

to eonsolidate the tluee counts of stoten property into one

cottnt sinae the evidence sl3owed that< (A.)defendant eiigaged

in one act of disposi:tioti; (f3) that there was no evideuce as to
when, howor in wllat snariuer defendant a:cqlqred possession
of the stoJen prapeify "

Wilson. ar,g;ues that the three counts of t`eceit* stolen

property should have been: merged into a single .count 'This

issue was considered by t}iis court in Slate v_ Aus:tits (Feb.

1 f,1984), Sunini:it App, No. 11298.; unreported. In that case,

this courtxttted that a defendant.s entlviaction on two separate

counts of reeeiving stolen propeity under R.C. 2913.51

should baw been.merged, stating. at 3-4:

"*** If [the defendautl received, retained or- disposed of

aIl the items of property at csne ttme :ii^ a sirigle transactioa.

OY OCciIiXaIICe [sIF ], botli c:ows a.iv allied offenses of similar

.VVilson wgues that tlte eF.idence faiied to prove that he is

guilty of receiving stolen property because the state failed

to dens.o.tsstrate how he obtaine.d that propert.y. However, the

state proved t]iat VitiJson was in possessioai of the stolen
property: ln _1^tate r. Cr;jcer (1984), 15 f)hio App.3d 97,
472 N,E..2d 747, iliis court at 99 stated that a defecdanx's

iunexpIained possession: of stolen property may givex•ise: to

the pemissive inference that the defendant is guilty of a

theft offeitse. Lilceve't.se iti this case 1fte. jury r,ov]d properly
infer that Wilson had knowledge that tize prope3ty was stolen.

Especially where two rzngs: carried two sets af initials, n©ne
ofutich were Wilson's.

Accor.dir►ely, this assigfunent of error is cnerruled. I7ie

,jtidgment of tlie trial court in setitericing. Wilson is fetirersed:
The cause is rernanded for resentencing.

Juct,gmet'rt accoa•firrglR:

yi `r!1fJ:''niiC2?s ^^^'s^ ^. i :{; <sx4:"; ^i . i: %' +. ~ r r i^ • F=1::L , s a: 3 . i' i`E', s} .st • f;;
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SEAN C. GALLAGHER, J.:

{Iff1} Defendant-appellant Frank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases. He asserts on appeal that the trial court erred by failing to merge

certain parts of the sentences in two of the cases, that the court failed to compute jail-time

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

{¶2} Pursuant to App.R. 26 and Loc.App.R. 26, this court determined that a conflict

existed between the original panel's decision in this case, released as State v. Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and 98590,

2013-Ohio-1027, and previous decisions by this court involving a number of issues related

to allied offenses of similar import.

{Iff3} These issues include determining the duty of a trial court judge under R.C.

2941.25 where a facial question of aiiied offenses of similar import exists but trie trial

court fails to inquire; determining the effect of a defendant's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or forfeiture of the defendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to possible allied offenses of similar import at the trial

court level; determining the impact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilty plea to multiple charges on the allied offenses of similar

141



import analysis; and determining the effect of the absence of a stipulation to the allied

offenses of similar import question.

}14} Accordingly, we sua sponte granted en banc consideration in this matter and

convened an en banc conference in accordance with App.R. 26(A)(2), Loc.App.R. 26(D),

and McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N.E.2d

672.

The Allied Offenses of Similar Import Claim in Rogers

(Iff5} Rogers argues that his convictions in Cuyahoga C.P. No. CR-553806 on two

counts of receiving stolen property were allied offenses of similar import and should have

been merged at sentencing. Likewise, he asserts his convictions in Cuyahoga C.P, No.

CR-545992 on two additional counts of -receiving stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged al sentencing.

Double Jeopardy

{1ff6} At the outset, we revisit the significance of the allied offenses of similar

import determination. The Fifth Amendment's Double Jeopardy Clause provides a

criminal defendant with three protections: "`[It] protects against a second prosecution for

the same offense after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects against multiple punishments for the same

offense."' Brown v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977),
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quoting North Carolina v. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072, 23 L.Ed.2d 656

(1969); Ohio v. Johnson, 467 U.S. 493, 498, 104 S.Ct. 2536, 81 L.Ed.2d 425 (1984).

{17} In multiple-punishment cases, "[w]ith respect to cumulative sentences

imposed in a single trial, the Double Jeopardy Clause does no more than prevent the

sentencing court from prescribing greater punishment than the legislature intended."

Missouri v. Hunter, 459 U.S. 359, 366, 103 S.Ct. 673, 74 L.Ed..2d 535 ( 1983).

Thus, the question of what punishments are constitutionally permissible is
not different from the question of what punishments the Legislative Branch
intended to be imposed. Where Congress intended * * * to impose multiple
punishments, imposition of such sentences does not violate the Constitution.

Albernaz v. United States, 450 U.S. 333, 344, 101 S.Ct. 1137, 67 L.Ed.2d 275 (1981).

Ohio and Allied Offenses of Similar Import

('18{ Ohio's. criminal statutes generally do not authorize multiple punishments for

the same conduct. In 1974, the Ohio legislature enacted R.C. 2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and United States

Constitutions, which prohibit multiple punishments for the same offense. See State v.

Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute
two or more allied offenses of similar import, the indictment or information
may contain counts for all such offenses, but the defendant may be convicted
of only one.

(B) Where the defendant's conduct constitutes two or more offenses of

dissimilar import, or where his conduct results in two or more offenses of the
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same or similar kind committed separately or with a separate animus as to

each, the indictment or information may contain counts for all such offenses,

and the defendant may be convicted of all of them.

{19} Historically, Ohio courts struggled interpreting the language in R.C. 2941.25.

Likewise, determining the type of conduct by the offender that constituted either separate

offenses or allied offenses of similar import was equally confusing. Starting in 1975, the

Supreme Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections against multiple

punishments. See generally State v. Ikner, 44 Ohio St.2d 132, 339 N.E.2d 633 (1975),

adopting Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v. Blankenship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. Rance, 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v. Fears, 86 ^vhio St.3d 329, 715 N.E.2d 136 ( 1999); State v. Adarns,

103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St.3d 1, 2004-Ohio-6087, 817 N.E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 N.E.2d 657; State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625,

886 N.E.2d 181; State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149;

State v. Winn, 121 Ohio St.3d 413, 2009-Ohio-1059, 905 N.E.2d 154; State v. Harris, 122

Ohio St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2009-Ohio-2974, 911 N.E.2d 889.

{IffI0{ These cases were followed by a series of decisions that changed the
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landscape of the merger analysis. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923 (a trial court commits plain error when it fails to merge allied offenses of

similar import); State v. Johnson 128 Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061

(R.C. 2941.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and State v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

N.E.2d 1245 (an appellate court should apply a de novo standard of review in reviewing a

trial court's R.C. 2941.25 merger determination).

The Underwood, Johnson, and Williams Decisions

{111} Prior to Underwood, many trial courts simply imposed concurrent sentences

where the merger analysis was too confusing or unworkable. Underwood made it clear that

allied offenses of similar import must be merged at sentencing or the sentence is deemed

contrary to law. Underwood also made clear that even a defendant's plea to multiple

counts does nv̂t affect the court's duty t0 merge allied counts at sentencing. The duty is

mandatory, not discretionary. Underwood at ¶ 26. Significantly, Underwood

determined that R.C. 2953.08(D) does not bar appellate review of a sentence involving

merger even though it was jointly recommended by the parties and imposed by the court.

Id. at ¶ 33.

{Iff12} Johnson then reestablished the focus of the merger analysis on the plain

language in the statute. "In determining whether offenses merge, we consider

the defendant's conduct." Johnson at ¶ 44. "If the multiple offenses can be committed

by the same conduct, then the court must determine whether the offenses were committed
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by the same conduct, i.e., `a single act, committed with a single state of mind."' Id. at T

49, quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at ¶ 50

(Lanzinger, J., dissenting). If both questions are answered affirmatively, then the

offenses are allied offenses of similar import and will be merged. Johnson at T 50.

{l[131 In Johnson, then Justice O'Connor,l in a separate concurring opinion,

defmed the term "allied offenses of similar import":

In practice, allied offenses of similar itnport are simply multiple
offenses that arise out of the same criminal conduct and are similar but not
identical in the significance of the criminal wrongs committed and the
resulting harm. R.C. 2941.25 permits a defendant to be charged with, and
tried for, multiple offenses based on the same conduct but permits only one
conviction based on conduct that results in similar criminal wrongs that have
similar consequences.

Id. at T 64 (O'Connor, J., concurring).

{1j14) Justice O'Connor further defmed the distinction between the phrases "allied

offenses" and "ailied offenses of simiiar impor'L." "[O]ffenses are `aliied' when their

elements align to such a degree that commission of one offense would probably result in

the commission of the other offense. Offenses are of `similar import' when the

underlying conduct involves similar criminal wrongs and similar resulting harm." Id. at I

66-67.

{g,[15} While many focus on the plurality decision in Johnson that abandoned the

Rance test, we note that Justice O'Connor maintained in her concurring opinion in

Johnson that Rance was overruled orily "inasmuch as it requires a comparison of the

1 Justice Maureen O'Connor became Chief Justice on January 1, 2011.
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elements of the offenses solely in the abstract." (Emphasis added.) Johnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061, at T 68

632, 710 N.E.2d 699.

See also Rance, 85 Ohio St.3d

{1[16} The Johnson test did not completely eliminate consideration of the legal

elements; it simply made the offender's conduct the lynchpin of that analysis. Thus, the

court uses the elements of the offenses as guideposts to measure the defendant's conduct

as it relates to the offenses in determining whether multiple offenses could have been

committed by the same conduct. State v. Hicks, 8th Dist. No. 95169, 2011-Ohio-2780, j

9. This is important in situations, as here, where the legal elements of the offenses

present a facial question of merger. This initial comparison often establishes or

eliminates the need for subsequent allied offenses of similar import analysis.

{9f17} The Supreme Court revisited the Johnson test and again described its

workings in Williams, 134 Ohio St.3d 4852, 2012-Ohio-5699, 983 N.E.2d 1245. The

court again referenced considering the elements of the crimes in citing back to

Blankenship, 38 Ohio St.3d at 117, 526 N.E.2d 816:

This court established a two-part test for analyzing allied-offense
issues in State v. Blankenship, 38 Ohio St.3d 116, 117, 526 N.E.2d 816
(1988).

"In the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the commission of the other, the crimes are allied
offenses of similar import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed to determine
whether the defendant can be convicted of both offenses.. If the court fmds
either that the crimes were committed separately or that there was a separate
animus for each crime, the defendant may be convicted of both offenses."
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(Emphasis sic.)

Williams at T 17, quoting Blankenship at 117.

{118} Significantly, the decision in Williams stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
convictions. * * * "[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" O'Day v. Webb, 29 Ohio
St.2d 215, 219, 280 N.E.2d 896 (1972).

As in cases involving review of motions to suppress, "the appellate
court must * * * independently determine, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, 797
N.E.2d 71, 18.

Williams at T 25-26. Further, "[a]n appellate court should apply a de novo standard of
review in reviewing a trial court's R.C. 2941.25 merger determination." Id. at T 28.

The Rogers Case

}ii19} The record before us reveals that no discussion took place in the trial court

about merger of the counts in either of the underlying cases. While we can resolve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in the

documents that comprise the record in CR-545992 contains sufficient factual information

that would permit an allied offenses of similar import analysis.

Receiving Stolen Property Convictions in CR-553806

}j[20} In CR-553806, the two counts of receiving stolen property in the indictment

revealed property taken from two distinct victims from two
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separate houses apparently taken during burglaries that occurred the same day. Rogers

argued on appeal that these acts were identical, so they should have been merged at

sentencing.

{¶21} Even without facts to analyze Rogers's conduct, we can determine from the

face of these convictions that these offenses were not subject to merger. A review of the

elements of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed], or disposed ofproperty of another, knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense."

(Emphasis added.) R.C. 2913.51.

11[22} Separate victims alone established a separate animus for each offense.

Even if the defendant cannot distinguish one victim's goods from another's does not mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inherently implies that they may be from multiple

owners or locations. "[M]ultiple sentences for a single act committed against multiple

victims is permissible where the offense is defined in terms of conduct toward `another as

such offenses are of dissimilar import; the import being each person affected. "' State v.

Tapscott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v. Jones, 18 Ohio St.3d

116, 118, 480 N.E.2d 408 (1985). See also State v. Franklin, 97 Ohio St.3d 1,

2002-Ohio-5304, 776 N.E.2d 26, t 48; State v. Phillips, 8th Dist. No. 98487,

2013-Ohio-1443, ¶ 8-10.
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{fI123} For this reason, we affirm the trial court's imposition of separate sentences in

CR-553806.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

{l;24} Central to our analysis of the convictions in CR-545992 and the primary

focus of this en banc review is the effect of a trial court's failure to inquire or address an

allied-offense question where it is clear from a facial review of the charges that the

offenses may be allied, even when facts necessary to determine the conduct of the offender

are missing.

{Iff25} In this case, Rogers was convicted of two separate counts of receiving stolen

property. One offense involved a:"stolen pickup truck." The second offense involved

"tires and rims." The possession of criminal tools offense involved "a tire jack and/or

tow chain and/or lug nut wrenches." Although the receiving stolen property offenses

involved the same victim and the possession of criminal tools offense occurred on the

same date as the receiving stolen property offenses, we are unable to determine if these

offenses were allied offenses of similar import. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise, it is unclear how

the tools involved were related to either of the receiving stolen property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

($26) At the outset of our analysis, we note that not every case involving multiple

convictions with a silent record will require an allied-offense determination by the trial

court. Even where specific facts of the case are unknown, an appellate court can assess
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whether a claim requires a return to the trial court. For example, cases that assert a claim

that the allied-offense issue was not addressed in a silent record may nevertheless fail

where the indictment shows the offenses were committed on separate dates or involved

separate victims or involve statutes that would require completely separate conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct, such as kidnapping and rape, or aggravated robbery and kidnapping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the Trial Judge

{lf27} Underwood placed the duty squarely on the trial court judge to address the

merger question. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

Likewise, the merger statute imposes the same duty. R.C. 2941.25. Ultimately, it is the

trial judge who imposes the sentence in a case. ,';hile the judge cannot bc an advocate

for either position, the trial court must address the potential allied-offense issue when the

charges facially present a question of merger. A defendant's conviction on multiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of similar import at sentencing.

{9f28} When a facial review of the charges and the elements of the crimes present a

viable question of merger, the court must apply the Johnson test.

{N29} Under .the first prong, the court determines "whether it is possible to commit

one offense and commit the other with the same conduct, not whether it is possible to
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commit one without committing the other." Johnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 N.E.2d 1061, atJ48, citing Blankenship, 38 Ohio St.3d.at 119, 526

N.E.2d 816 (Whiteside, J., concurring). ("It is not necessary that both crimes are always

committed by the same conduct but, rather, it is sufficient if both offenses can be

committed by the same conduct. It is a matter of possibility, rather than certainty, that the

same conduct will constitute commission of both. offenses.")

{Iff30} If the court's answer in the first prong is yes, then the second prong requires

the trial court to determine if, in fact, the offenses were actually committed by the same

conduct, i.e., "`a single act, committed with a single state of mind."' Johnson at $ 49,

quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at 150 (Lanzinger,

J., dissenting). If the answer to both questions in both prongs is yes, then the offenses are

allied offenses of similar import and they must be merged. Johnson at T 50.

{T31} "Conversely, if the co;.. dete.̂ -n:ines that the commission of one offerise wrill

never result in the commission of the other, or if the offenses are committed separately, or

if the defendant has separate animus for each offense, then, according to R.C. 2941.25(B),

the offenses will not merge." Id. at 151.

{132} Where the charges present a facial question of merger, the court must

perform the analysis. As stated in State v. Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

T 19:

In short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutiorial prohibition against
imposing individual sentences for counts that constitute allied offenses.
Merger must be addressed and resolved, or it remains outstanding. As
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noted in Underwood [124 Ohio St.3d 365, 2012-Ohio-1, 922 N.E.2d 923, at
$ 20], "[a] trial court does not have the discretion to exercise its jurisdiction
in a manner that ignores mandatory statutory provisions." Id. Thus, the
constitutional and Ohio statutory prohibition against multiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to a separate animus or separate acts.

{1[33} We therefore hold that a trial court commits error where multiple charges

facially present a question of merger under R.C. 2941.25 and the trial court fails to

conduct an allied offenses of similar import analysis. We will discuss the effect of this

error in more detail below.

{134} The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

i¶35} Rogers's trial counsei failed to raise t'rie merger questiori in iie trial courL

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923, at T 32, citing State v. Adams, 43 Ohio St.3d 67, 69, 538 N.E.2d 1025 (1989).

"`Waivers of constitutional rights not only must be voluntary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances and likely

consequences."' Adams at 69, quoting Brady v. United States, 397 U.S. 742, 748, 90

S.Ct. 1463, 25 L.Ed.2d 747 (1970). "A waiver of important constitutional rights cannot
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be presumed from a silent record ** *." State v. Stone, 43 Ohio St.2d 163, 167, 331

N.E.2d 411 (1975).

(Iff36} Furthermore, even if the failure to assert double jeopardy at the trial court

level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error. See United States v. Ehle, 640 F.3d 689, 694 (6th Cir.2011). Despite the

dissent's analysis of the facts in both Underwood and Johnson, those admitted errors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of counsel

claim on appeal.

{Ij37} Defense counsel's failure to raise the merger issue does not relieve the trial

court of its duty to determine the merger question when a facial question of merger

presents itself. Ultimately it is the trial court that must apply the statutory requirements in

R.C. 2941.25 and address the possible merger questions.2

{If38} While defense counsel should raise potentiai merger questions, it is important

to note that a defendant and his counsel have no role in the charging process, and the

defendant has no burden to prove offenses merge in the guilt phase. Merger is not an

affirmative defense under R.C. 2901.05(D)(1)(a) and (b). Merger occurs just prior to the

entry of conviction and is a function of sentencing that is the exclusive domain of the trial

judge.

2 Even if defense counsel's failure to raise a merger issue amounts to an ineffective assistance
of counsel claim, as referenced by the dissent, this does not relieve the trial judge of his or her
statutorily mandated duty to address merger.
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{139} Under Crim.R. 52(B), plain errors affecting substantial rights may be noticed

by an appellate court even though they were not brought to the attention of the trial court.

Thus, Underwood makes clear that a defendant may appeal his sentence even though it

was jointly recommended by the parties and imposed by the court. Underwood, 124 Ohio

St.3d 365, 2010-®hio-1, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial court to address the merger issue

amounts to plain error. Therefore, a defendant's failure to raise an allied offenses of

similar import issue in the trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

{^;40} In Underwood, the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941.25 may be appealed even if the defendant entered separate pleas

to multiple offenses and received a jointly recommended sentence. Id. at T 26. In this

case, triere was no discussion about Rogers's specific conduct at uliLe tirne of the plea.

Likewise, there was no stipulation or understanding of how the receiving stolen property

counts or the possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar import at sentencing.

Underwood at ¶ 26.

{J41} While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

include a stipulation or a fmding that offenses are not allied offenses of similar import
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections from possible double jeopardy under R.C.

2941.25.

The Role of Prosecutors

{'91(42} The statute places no burden of proof on prosecutors to establish that

offenses do not merge. Again, the determination of merger is in the hands of the trial

judge based on the charges and the facts before the court.

{1143} We are well aware that there are offenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to make the case for why certain offenders deserve

convictions or punishments based on their conduct.

{144) Prosecutors are free to charge in any manner they see fit. They can charge

as many co-unts as they conceiva'-uly feel cover t.l-ie gariiut of a defendant's conduct. With

that, there are many opportunities to address the allied-offense issue along the path of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crim.R. 11; they can file a sentencing memorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on what offenses are committed with separate conduct or a distinct animus.
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Thus, at any point in the process, prosecutors can put facts on the record that would

support a determination that certain offenses are not allied.

flf45} This does not have to involve long or complicated hearings or witnesses.

Historically, merger of offenses has always been viewed as a part of the sentencing

process. Thus, "the sentencing process is less exacting than the process of establishing

guilt." State v. Bowser, 186 Ohio App.3d 162, 2010-Ohio-951, 926 N.E.2d 714, T 14 (2d

Dist.), citing Nichols v. United States, 511 U.S. 738, 747, 114 S.Ct. 1921, 128 L.Ed.2d 745

(1994). Therefore, this process can easily be satisfied by a brief recitation of facts or

circumstances by the prosecutor to aid the trial court in its determination. Nothing more

should be required.3

3 In one of the more insightful decisions on this issue released more than 30 years ago, former
Judge Alvin Krenzler noted:

When there is a probability that the allied offense issue may arise in a case, the
prosecutor and defense counsel would be well advised to squarely confront the issue in
any plea bargaining that takes place. By resolving this question at the plea bargaining
stage and incorporating the resolution of the allied offense issue in the plea bargain to
be placed on the record, the prosecutor and defense counsel will act to avoid later
problems in the validity of the plea bargain, in the entering of the plea, in the
acceptance of the plea, in the judgment of conviction, and any appeal of the case.

State v. Kent, 68 Ohio App.2d 151, 155, 428 N.E.2d 453 (8th Dist.1980), fn.l.
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The Application of Plain Error

{146} If the facts necessary to determine whether offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plain error

exists when the issue is raised on appeal. See State v. Barrett, 8th Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185, (S. Gallagher, J., dissenting.)

{qf47} Pursuant to the terms of Crim.R. 52(B), plain errors or defects that affect

substantial rights may be grounds for reversal even though they were not brought to the

attention of the trial court. "Notice of plain error under Crim.R. 52(B) is to be taken with

the utmost caution, under exceptional circumstances and only to prevent a manifest

miscarriage of justice." State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978),

paragraph three of the syllabus.

{148} Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must be plain," which means that it "must be an `obvious' defect in the trial
proceedings," and (3) "the error must have affected `substantial rights,"'
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, 145, quoting State

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

{%49} We find that in failing to address a merger issue, there is a deviation from a

legal rule. Thus, as here, when a trial court fails to determine whether offenses are allied

offenses of similar import, the first prong of the plain error test is satisfied. The

legislative requirement under R.C. 2941.25 to determine allied offenses is also mandated
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by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause of the

Fifth Amendment to the United States Constitution and Section 10, Article I of the Ohio

Constitution, which prohibits multiple punishments for the same offense." Id. at ¶ 23.

"[W]hen a sentence fails to include a mandatory provision, it may be appealed because

such a sentence is `contrary to law' and is also not `authorized by law."' Icl. at T21.

f1(50} The second prong requires that the error must be "plain" or "obvious."

Where it is clear from a facial review of the convictions that the allied offenses of similar

import arialysis should have been conducted but was not, the error is plain and obvious.

Here the trial court should have realized from the face of the charges in C1t-545992 that a

merger analysis of the receiving stolen property and possession of criminal tools offenses

was necessary. When the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

{¶51} Lastly, the third prong of plain error requires that the error must have

affected the "substantial rights" of the accused. Clearly, the prospect of being subjected

to multiple punishments for offenses that may be allied affects a defendant's substantial

rights. In our view, the unresolved nature of double jeopardy so undermines the integrity

of the proceedings that it constitutes plain error and satisfies this prong.

1152). To find otherwise would u.ndermine the Underwood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limited
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remedy of an ineffective assistance of counsel claim on appeal. That claim, like the

allied offenses of similar import claim, would contain no more facts in support of it than

the initial allied offenses of similar import claim. In the end, a postconviction relief

petition would be all that remained as a remedy after the case is over. The unresolved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offender.

Distinguishing Forms of Plain Error

{153} We are cognizant that other panels of this court have declined to find plain

error when the record does not contain facts from which an allied-offense error might be

determined. They take issue with the approach that finds plain error when it is uncertain

if the outcome of the case would have been otherwise. This view is outlined in State v.

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430, 19; State v.

Lindsey; Sth Dist. No. 960'0 i, 2012-Ohio-804, ¶ 13; State v. Barrett, 8tl-i Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185; and in the original panel decision in this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and

98590, 2013-Ohio-1027.

{1(54} These cases accept the principle that it is plain error not to merge allied

offenses, but rationalize that since there are no facts to find plain error, plain error does not

exist. This is a self-fulfilling prophecy that defeats the constitutional protection outlined

in Underwood. In our view, it is the absence of facts, or at least an inquiry into those

facts, that makes the question ripe for review and creates plain error.
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{1155} The duty to merge implies a duty to inquire and determine whether rnultiple

charges are allied offenses of similar import. Without the duty to inquire and determine,

the duty to merge would be empty. An essential step in the merger process is applying

the requirements of R.C. 2941.25, and hence the Johnson test, to the multiple charges. In

our view, the failure to take this step where a facial review of the charges reveals it is

necessary establishes prejudice and affects the outcome of the case. This is the

fundamental distinction between our view and that of the dissent.

{9f56} In State v. Corrao, 8th Dist. No. 95167, 2011-Ohio-2517, T 10, this court

extended Underwood and held that "the trial court's failure to make the necessary inquiry

[into the allied-offense issue post-Johnson] constitutes plain error necessitating a remand."

There is historical support for this proposition. In State v. Kent, 68 Ohio App.2d 151,

428 N.E.2d 453 (8th Dist.1980), this court held that the trial court has "an affirmative duty

to make inq-uiry as to whether the ailied offense statute would be applicable" prior to

sentencing the defendant. Id. at 156; see also State v. Latson, 133 Ohio App.3d 475, 728

N.E.2d 465 (8th Dist.1999). Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 (1990), which overruled the defendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea and

sentencing hearings. Of course, Comen itself has since been contradicted by Underwood,

124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, at T 29. See Baker, 8th Dist.

No. 9713 9, 2012-Ohio-183 3.
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{^^57} Most traditional plain error deals with issues involving the guilt phase. See

State v. Davis, 127 Ohio St.3d 268, 2010-Ohio-5706, 939 N.E.2d 147. Unlike plain error

claims in the guilt phase, procedural plain error in sentencing does not affect the

determination of guilt or innocence. The effect of fmding plain error in the sentencing

phase is minimal on the overall case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v. Biondo, 11th Dist. No.

2012-P-0043, 2013-Ohio-876. We also note that as trial courts become more aware of

their duty to inquire and address merger questions, this problem will largely disappear.

Even when trial courts fail to address the issue, there are often facts in the record that

allow for resolution of the issue by de novo review on appeal. Thus, very few of these

cases will result in a return to the trial court.

{^:58} If a trial court failed to advise a defendant under Crim.R. 11 of the right to

subpoena
.

witnesses, we wouid automatica iy find plam error. We would not contei^plate

or hedge our finding on whether the record is silent on the question of whether the

defendant would have actually subpoenaed witnesses. It is enough that the advisement

was not made to demonstrate the plain error.

{159} The failure to address the allied-offense issue, in our view, is no different.

The plain error goes to the failure to address the required allied-offense analysis, not the

plain error that exists when a record clearly demonstrates the offenses should have

merged.

Other Issues
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{1[60} Rogers also raised issues regarding jail-time credit and postrelease control.

{9f61} Rogers argued that the court erred by failing to compute his jail-time credit as

mandated by R.C. 2967.191 and that trial counsel was ineffective for failing to request an

accurate calculation of the jail-time credit. This assignment of error is moot because the

court granted Rogers's pro se motion for jail-time credit on April 16, 2012.

{1[62} Lastly, Rogers complains that the court erred by failing to advise him of the

consequences of violating postrelease control. This assignment is overruled because the

court did apprise Rogers during sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusion

{Iff63} We therefore hold the following:

(a) Where a facial question of allied offenses of similar import presents itself, a

trial court judge has a duty to inquire and determine under R.C. 2941.25 whether those

offenses should merge. A trial court commits plain error in failing to inquire and

determine whether such offenses are allied offenses of similar import.

(b) A defendant's failure to raise an allied offenses of similar import issue in the

trial court is not a bar to appellate review of the issue.

(c) While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

include a stipulation or a fmding that offenses are not allied offenses of similar iinport
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does not conclusively resolve the merger question. Thus, a guilty plea does not constitute

a valid waiver of the protections from possible double jeopardy under R.C. 2941.25.

{164} We overrule the prior decisions of this court to the extent they are in conflict

with this decision. See, e.g., Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483,

2011-Ohio-6430; Lindsey, 8th Dist. No. 96601, 2012-Ohio-804; Barrett, 8th Dist. No.

97614, 2012-Ohio-3948. In this case, we sustain the first assignment of error to the

extent a remand is necessary to establish the underlying facts of Rogers's conduct in

CR-545992 and for the trial court to determine whether the subject crimes should merge

for sentencing purposes.

{1(65} By separate entry, we certify a conflict between this decision and thP Sixth

District's decision in State v. Wallace, 6th Dist. No. WD-11-031, 2012-Ohio-2675.4

(Iff66{ Judgment affirmed in part, reversed in part, and cause remanded.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Court of Ohio, a party must file a notice of certified conflict in the
Supreme Court within 30 days of this court's order certifying the conflict.
S.Ct.Prac.R. 4.1.
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KATHLEEN ANN KEOUGH, J.,
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
KENNETH A. ROCCO, J., CONCUR

KENNETH A. ROCCO, J., CONCURS WITH SEPARATE OPINION in which Patricia
Ann Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Larry A. Jones, Sr., Kathleen Ann Keough, Mary Eileen Kilbane, and 'I'irn
McCormack, JJ., CONCUR

LARRY A. JONES, SR., J., CONCURS WITH SEPARATE OPINION in which Patricia
Ann Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Kathleen Ann Keough, Mary Eileen Kilbane, Tim McCormack, and Kenneth
A. Rocco, JJ., CONCUR

MELODY J. STEWART, A.J., DISSENTS WITH SEPARATE OPINION

KENNETH A. ROCCO, J., CONCURRING WITH MAJORITY OPMON:

{Iff67} While I concur with the reasoning of the majority opinion, I write separately

to express my concern that the dissenting opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a time when his or

her role rightfully is paramount. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition will afford relief to a defendant who is unaware when he or
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she enters into a plea agreement of the nuances existing between the legal concepts of

"forfeiture" and "waiver"; arguably, that issue "could have been raised" in a direct appeal.

{168} In addition, I wish to point out that because an analysis with a solution to the

dilemma presented in this case was proposed in State v. Kent, 68 Ohio App.2d 151, 428

N.E.2d 453 (8th Dist.1980), that case deserves more than what the majority opinion

affords it.

{169} Crim.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as one.

{f70} Thus, although the rule does not specifically require it, prior to making a

fmding of guilt, the trial court should make an inquiry concerning the facts underlying the

defendant's change of plea. This court may not "shave the authority to inipose" such an

action on the trial court, as the dissenting opinion notes, but the rule certainly encompasses

it and provides the trial court with the jurisdiction to do so.

{Iff71} As stated in Kent, 68 Ohio App.2d 151, 428 N.E.2d 453, after the defendant

enters his change of plea to all of the offenses, and the trial court has otherwise complied

with its duties under Crim.R. 11(C), a determination can then be made with respect to any

potential allied-offense issue. The Kent court noted:

This can occur in one of several situations.

First, if either the prosecutor, the defense counsel, or a defendant
advises the court that the defendant is pleading guilty to multiple offenses
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and that in entering the plea consideration was given to the allied offense
statute, the court can then accept the guilty plea and enter a judgment of
conviction for all of the offenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that given above is not made,
but a defendant affirmatively raises the issue of allied offenses and indicates
that he is entering a plea of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will proceed to accept the guilty plea to all of the offenses.
The court will then conduct a voir dire hearing to determine whether they are
allied offenses of similar import with a single animus which would require a
judgment of conviction for only one offense. If, after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a single animus, a judgment of conviction for
only one offense may be entered. If the court, after conducting a hearing on
the record, determines that there were multiple offenses of dissimilar import
or offenses committed separately or with a separate animus as to each, the
courtwill then enter a judgment of conviction for each of the offenses. R.C.
2941.25(A) and (B).

* * * If nothing is said by either the prosecutor or the defendant in regard to allied
offenses and the court has accepted the guilty plea to all of the offenses, the court has an
affirmative duty to make inquiry. as to whether the allied offense statute would be
applicable. Under these circumstances, the court would explain that in Ohio there is an
allied offense statute [that protects the constitutional right against double jeopardy], and
thus, depending upon the evidence, a judgment of conviction may only be entered for one
offense; and a hearing would be held to determine if there are such allied offenses.

We recognize that Crim.R. 11 does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea. Nevertheless, the allied offense statute is
mandatory in that when there are allied offenses of similar import, there can only be one
judgment of conviction.

Therefore, two significant alternatives present themselves. First, the trial court
could accept the guilty plea to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
defendant who has pled guilty to multiple offenses of similar import may raise the issue
that there were allied offenses of similar import with a single animus and that the judgment
of conviction for the multiple offenses should not have been entered. He would argue
that he did not make a knowing, intelligent and voluntary plea because he was not advised
of the .allied offense statute.
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On the other hand, a trial court could conduct an allied offense hearing on the
record for multiple offenses of similar import. After that, the trial judge would determine
whether sentence could be imposed for only one offense, or if the offenses were allied
offenses, impose separate sentences as to each one shown to have an animus separate
from the others. This process would have an additional advantage: it would provide the
record necessary for an appellate court to review the determination below.

We believe the better practice would be for the court to conduct the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import. In this
way, the defendant's rights are protected and the defendant is then precluded from
successfully raising the allied offense issue on appeal. Thus, in the interests of judicial
economy and protection of the rights of the defendant, it is the better practice to have the
trial court conduct the allied offense hearing after accepting a guilty plea to offenses
which may be construed to be allied offenses of similar import.

Further, in the event that the trial court erred in its determination of allied offenses,
the entire guilty plea is not vacated. It is only the judgment of conviction relating to the
allied offenses.

(Emphasis added.)

1172} The foregoing procedure makes eminent sense. In advising the defendant during the

eolloquy at the plea hearing of this auditional constitutional right, pu ^ing the prosecutor to his proof,

requiring defense counsel to advocate for his client, and making a final determination of whether there

exists a factual basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. This is the judge's sole responsibility, after all.

{173} Despite the implicit directive Crim.R. 11(C) contains, the merger issue has

been declared in some instances as one that can "only occur at sentencing." See State v.

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430, 7 10.

Therefore, the trial court may, in addition, require the parties to submit sentencing

memoranda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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same time could be advised to be prepared to elect, should the trial court make the

determination that merger must occur. This would serve several beneficial purposes.

(Iff74} It would lend further support for the trial court's determinations with respect

to guilt, merger, and, incidentally, proportionality. It would provide more material for

purposes of appellate review. It would also, address the concerns set forth by the

dissenting opinion. See also State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948, T

24-25 (which set forth the belief that the trial judge should not be placed in the position of

"advocating" for the defendant but acknowledged that, at the plea hearing, "the court has

an affirmative duty to advise a defendant of the consequences of waiving constitutional

rights").

['1751 Finally, it would also have the advantage of cutting short the process

currently in use, i.e., several appeals, as the issue comes from the trial court to this court, is

reviewed with or without an adequate record, and is remanded for the triai court to make

another decision for this court to review again. Adding the necessity for the filing of a

petition for postconviction relief as a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking in this area, and it is this court's duty to

provide some guidance to the trial courts. The procedure outlined in Kent, 68 Ohio

App.2d 151, 428 N.E.2d 453, serves both ends.

t pj76} The vexing problem this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace the procedure proposed in Kent, or
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amend Crim.R. 11(C) to require the trial judge, prior to accepting the change of plea, to

make an inquiry into the underlying facts.

LARRY A. JONES, SR., J., CONCURRING WITH MAJORITY OPMON:

{y1177} I concur in judgment with the reasoning of both the majority opinion and

Judge Rocco's concurring opinion, but write separately to provide simple and

straightforward instructions for the trial court.

{1f78} As highlighted by the majority, it is a fundamental principle that an offender

can be punished only once for a crime; otherwise, the offender's constitutional right to be

protected from double jeopardy has been violated.

{$79} When an offender is convicted of more than one offense, R.C. 2941.25

obligates the trial court to determine whether the offenses are allied. This obligation is

the same whether the conviction is the result of a plea of guilty, a plea of no contest, or a

verdict after a trial.

{1[80} Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree, i.e. stipulate, that the offenses are not allied offenses of

similar import, the trial court must make the inquiry and this inquiry must take place on the

record before the offender is sentenced (but this inquiry may take place at the sentencing

hearing).

{'W$I,} The trial court is obligated to do an allied-offenses analysis, on the record

each time there is a conviction of more than one offense. While, in some cases, it may

seem tedious, in the long run it will save the state's and court's resources by streamlining
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multiple appeals and, most importantly, ensure the constitutional rights of the defendant

against double jeopardy.

MELODY J. STEWART, A.J., DISSENTING:

{Iff82} I believe that the majority's decision misinterprets the holding in State v.

Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, that "allied offenses of

similar import must be merged at sentencing or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve multiple terms of

imprisonment for "allied offenses of similar import - when an allied offenses error is

obvious on the record, we must find the error rises to the level of plain error. The

question presented en banc is what to do when a defendant pleads guilty to an indictment,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple offenses should merge for

sentencing.

{J[83} Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain error on appeal. And since a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, the claimed error must fail if the record contains no facts proving

that a merger error occurred.

{^;;841 The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error occurred.
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Rather than rely on the established application of the plain error rule, the majority

circumvents the rule by holding that plain error occurs simply because the court failed to

conduct a "facial" inquiry of the offenses at sentencing to determine whether multiple

offenses are allied. Underwood does not explicitly place a duty on the court to make this

inquiry nor can that duty be inferred. What is more, in creating this new duty for the court

(and the prosecuting attorney), the majority relieves defense counsel of any duty to protect a

client's rights it essentially fmds that any issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte.

{185} This holding is a misapplication of the plain error rule, a misreading of

Supreme Court precedent, and a clear departure from our traditional adversary process. I

respectfully dissent.

I

{;86} The plain error doctrine set forth in Crim.R. 52(B) states that "[p]lain errors or

defects affecting substantial rights may be noticed although they were not brought to the

attention of the court." This rule is identical to Fed.R.Crim.P. 52(b) and Ohio courts have

resorted to federal precedent when construing the state version of the rule. See, e.g., State

v. Wamsley, 117 Ohio St.3d 388, 2008-Ohio-1195, 884 N.E.2d 45, 118.

{187} To prevail on a showing of plain error, a defendant must prove three things:

(1) an error, (2) that is plain, and (3) that affects substantial rights. See Jones v. United

States, 527 U.S. 373, 389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio
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St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, T45. A reviewing court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

{4,i'88} As the majority concedes, "[t]here are simply no facts in the record to aid in

our mandated de novo review" of the merger issue. Ante at 125. Without facts showing

why offenses should merge, this court cannot say that any sentencing error occurred, much

less that an error occurred that was so "obvious" that it rose to the level of "plain" error. It

is the appellant's responsibility under App.R. 16(A)(7) to make an argument with citations

to the parts of the record on which the appellant relies.

{Iff89} Rogers pleaded guilty to a bare bones indictment. By doing so, he admitted

the facts alleged in the indictment. See Crim.R. 11 (B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentencing

that the offenses he pleaded g^,:ilty to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Under

any plausible application of the plain error rule, Rogers has failed to show an error, the

existence of which we must recognize in order to prevent a miscarriage of justice. On this

basis alone, we should reject Rogers's argument that the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Snuffer, 8th

Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430; State v. Lindsey, 8th Dist.

No. 96601, 2012-Ohio-804; State v. Barrett, 8th. Dist. No. 97614, 2012-Ohio-3948; State

v. Rogers, 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496.
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II

{9f9®} The majority circumvents a conventional plain error analysis by taking the

Underwood holding out of context and relieving the defendant of the onus of objecting

and otherwise preserving any claimed error. It does so on the following premises: (1)

allied offenses issues invoke the sentencing component of the Double Jeopardy Clause of

the Fifth Amendment to the United States Constitution and constitutional errors cannot be

waived unless the waiver is knowing or intelligent; (2) the "imposition of multiple

sentences for allied offenses of similar import is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to sentencing whether the offenses were committed by the

same conduct. From these premises the maiority concludes that the trial judge not only

has a duty to merge allied offenses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This conclusion is not valid.

A

1

{If9I} Although the majority correctly concludes that Rogers's failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

¶ 35, it reaches that conclusion for the wrong reasons because it confuses the concepts of

"waiver" and "forfeiture." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nuanced or not.
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{11192} A "waiver" is the intentional relinquishment or abandonment of a right, while

a "forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502,

2007-Ohio-4642, 873 N.E.2d 306, 123. The waiver of a right is not subject to plain error

review under Crim.R. 52(B), but a forfeiture of an objection is subject to plain error

review under Crim.R. 52(B). Id. Rogers did not intentionally relinquish his double

jeopardy rights when he failed to object at sentencing that he was separately sentenced on

allied offenses of similar import he merely forfeited the right to complain of anything

but plain error on appeal by not timely raising it. In fact, Underwood addressed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constituted a waiver of the right to raise an allied offense issue on appeal. Underwood,

supra, att 32.

2

{1[93} inere really is no doubt t'riat a defendant who pieads guilty a -̂ld does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain error on appeal.

In State v. Comen, 50 Ohio St.3d 206, 211, 553 N.E.2d 640 (1990), the Supreme Court

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in the idea of issue forfeiture in the context of allied

offenses is that a party who fails to object waives all but plain error. See State v. 'Foust,

105 Ohio St.3d 137, 2004-Ohio-7006, 823 N.E.2d 836, T 139 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defendant "thus

waived all but plain error"). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct, but by failing to raise the issue in the trial court, he did

forfeit the right to object to this aspect of his sentence.

{¶94} Comen should end any discussion conceming the application of the plain -

error rule in this case, yet the majority gives short shrift to that case with the statement that

it is "contradicted" by Underwood. Ante at $ 56. This comment is not correct because

Underwood is entirely consistent with Comen - the Supreme Court recognized that

Underwood's guilty plea did not waive error; it simply forfeited all but plain error for

purposes of appeal. With the state having conceded that Underwood's offenses were

allied and should have merged for sentencing, Underwood at ¶ 8, the Supreme Court found

that the court's failure to merge those sentences rose to the level of plain error.

{l[95} Given the concession of plain error in Underwood, the Supreme Court had no

reason to cite Comen for the legal proposition that a failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With piain error established, Comen's

forfeiture of the right to argue allied offenses was immaterial.

{Iff96} In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on appeal is so well established that it is

axiomatic. For example, in State v. Antenori, 8th Dist. No. 90580, 2008-Ohio-5987, we

held, consistent with the principles announced in Comen, that by voluntarily entering

guilty pleas to two separate offenses, a "defendant waive[s] any argument that the same

constituted allied offenses of similar import." Id. at T 6.
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{lj97} And in State v. Wulff, 8th Dist. No. 94087, 2011-Ohio-700, we distinguished

Antenori from Underwood by noting that Underwood involved a jointly recommended

sentence as opposed to the guilty plea entered into in Antenori. Id. at J 25. Wulf thus

concluded that a defendant who voluntarily enters guilty pleas and allows himself to be

sentenced at the court's discretion forfeited any argument that his offenses constituted

allied offenses of similar import. Id. at ¶ 26.

}1j98} Any argument the majority makes that Underwood somehow undercut the

principles announced in Comen should have been dispensed with in State v. Clementson,

8th Dist. No. 94230, 2011-Ohio-1798, where the author of the present en banc decision not

only agreed with the Antenori-Wulff analysis, but explained his ag.reeno.ent by citing with

approval the passage from Antenori explaining why Underwood was distinguishable. Id.

at ¶ 11. Clementson thus denied an application to reopen an appeal on grounds that

appeiiate co-ansel was ineffective for failing to raise an assigrun-Lerit of eri-or relating to the

court's failure to merge allied offenses of similar import for sentencing because that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id.

at113.

B

(1f,99) The majority cites Underwood for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed

if the record on appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise might result in the defendant actually being ordered
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to serve separate sentences for allied offenses, and that would violate Underwood. This

conclusion disregards Comen and miscomprehends Underwood's holding. It is important

to understand that in both Underwood and State v. Johnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 N.E.2d 1061, the Supreme Court's holdings were predicated on

facts or concessions showing that the trial judge had erred by failing to merge offenses that

actually were allied: Underwood was the result of a no contest plea and recommended

sentence in which the state conceded that Underwood's offenses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied. In both cases, the Supreme Court was able

to fmd a merger error that was obvious on the record.

{11130} The specific holding in Underwood that "offenses of similar import must be

merged at sentencing or the sentence is contrary to law" is explained by the state's

argarnent iri tl-iat case. Midway througbi his trial, Underwood and the state r-eached a plea

agreement in which Underwood would plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood, supra, at T 4. Underwood did not raise

the argument to the trial court that any offenses were allied and should have merged, but

he did do so on direct appeal. Id. at 16. The state conceded that Underwood's sentences

should have merged, but argued that he waived the `right to appeal the merger issue by

jointly agreeing to a sentence. Id. at 18. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are
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to be merged at sentencing and found that the trial court's failure to merge Underwood's

sentences was plain error. Id. at $ 26.

{'110:1} With the Supreme Court's fmding that the offenses in Underwood and

Johnson were allied, its directive that allied offenses must be merged for sentencing is

entirely defensible - it was plainly established that the offenses in each case were allied

offenses of similar import, so it would violate double jeopardy to force the defendants in

those cases to serve multiple punishments for a single act. The obvious error in each case

was, indeed, plain error.

11[102} In this case, the majority admittedly has no idea whether Rogers's offenses

were allied because Rogers pleaded guilty and failed to make a record to demonstrate his

claimed error. Nothing in Underwood suggests that it applies to the mere possibility that

an allied offenses error occurred. Applying Comen, we should hold that Rogers's failure

to preserve enor at the time of sentencing forfeitcd all but plain er-ror and that the limited

record on appeal makes it impossible for us to find such an error.

c

{IfI03} The majority's fmal premise - that the court has the responsibility to

determine prior to sentencing whether there are any allied offenses issues ------ imposes a

vague standard that the majority actually disregards and creates a new form of structural

error.

1
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{If;104} In the majority's view, the trial judge has the obligation to address a

potential allied offenses issue if the convictions present a "facial" question of merger.

Ante at 132. It is unclear what is meant by the use of that word. As a legal term of art,

"facial" means obvious or apparent "on its face." But application of this standard actually

contradicts the majority's conclusion.

{11O5} The two counts of receiving stolen property involved (1) a "stolen pickup

truck" and (2) "tires and rims." The single count of possession of criminal tools involved

"a tire jack and/or tow chain and/or lug nut wrenches." As the majority concedes:

[W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tires and rims" are from the same "stolen
pickup truck" or from another vehicle. Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid in our mandated de novo
review of the issue.

Ante at125.

{1106} If this court is unable to determine whether the offenses are allied offenses

of similar import because there are no facts to suggest that they are, it has necessarily

concluded that there is no "facial" question of nierger that obligated the trial judge to

inquire into the allied offenses issue. The analysis is at an end. By its own reasoning,

the majority's analysis necessarily affirms Rogers's sentences.

{1107} Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain error rule and presumes that all offenses are potentially

allied and the trial judge must, prior to sentencing, inquire into the possibility that
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sentences might be subject to merger, regardless of what facts are before the trial judge

in essence elevating plain error to a form of structural error.

{)J108} It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal. Washington v. Recuenco, 548 U.S. 212, 218, 126 S.Ct.

2546, 165 L.Ed.2d 466 (2006). The United States Supreme Court has been very clear in

cautioning against the "unwarranted extension" of the plain error rule because it "would

skew the Rule's `careful balancing of our need -to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious injustice be

promptly redressed."' United States v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1(1985), quoting United States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 1584, 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a

"structural error exception" to the plain error rule, and that a structural_ error analysis is

inappropriate ir. a plain error situation. Tohnson v. United States, 520 U.S. 461, 466, 117

S.Ct. 1544, 137 L.Ed.2d 718 (1997).

{11I09} Although the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the intent is clear. The majority explains its decision to place a

duty on the court to inquire into the possibility that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and claiming that we would

"automatically" find plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crim.R. 11(C), regardless of whether the defendant claimed any

prejudice. Ante at 158. The difference between plain error and structural error is the
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demonstration of prejudice: plain error exists only when the defendant shows that error

affected substantial rights (i.e., prejudice); structural error presumes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d 222, ¶ 9. By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so with no regard to the Supreme

Court's admonition that a structural error analysis is inappropriate in a plain error

situation. Johnson, supra. At least one other appellate district court has rejected a

similar per se error claim in a post-Underwood allied offenses appeal from a guilty plea.

See State v. Wessling, 1st Dist. No. C-110193, 2011-Ohio-5882, ¶ 6.

11(110} In any event, if the majority insists that it is employing a plain error

analysis, the Crim.R. 11(C) guilty plea analogy it uses actually disproves its point. The

only way an appellate court would know if a trial judge failed to make the required

Crim.F.. 11(C) advisements would be if the error was shown on the transcript of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we have

invoked established precedent to presume the regularity of the proceedings below and

affirm. See, e.g., State v. Smith, 8th Dist. No. 94063, 2010-Ohio-3512, ¶ 11-12; State v.

Simmons, 8th Dist. No. 94982, 2010-Ohio-6188, ¶ 19. So the majority not only fails to

make a convincing case for departing from established plain error precedent to create a

new form of structural error, it cannot satisfy the plain error test that it says it employs.
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2

}-iliI1} Although the majority insists that the trial judge has no duty to be an

advocate for either the defendant or the state, ante at T 27, there is no doubt that its

decision effectively requires the court to be more of an advocate for the defendant than

defense counsel. It says that defense counsel "should" raise potential merger issues, ante

at T 38, but that the court "must" raise the issue. Ante at T 32. The majority even finds

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "mandated duty to address merger." Ante at fn. 2.

{1I12} It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an error. . See, e.g.,

State v. Abdul Bari, 8th Dist. No. 90370, 2008-Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. Newport News

Shipbuilding &Dry Dock Co., 937 F.2d 934, 939 (Tth Cir.1991) ("Neither BaLlson nor its

progeny suggests that it is the duty of the court to act sua sponte to prevent discriniinatory

exclusion of jurors. Rather, even in criminal cases, the objection is deemed waived if not

timely raised.").

{1[113} In criminal cases that terminate by plea agreement, the court usually has no

involvement apart from taking the plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should have the obligation to raise the issue of allied offenses when

defense counsel has not done so. Obviously, it is defense counsel's obligation to protect a
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defendant's rights. Competent defense counsel who negotiates a guilty plea will be aware

of the facts underlying those offenses to which a defendant pleads guilty. At all events, it

is defense counsel's obligation to advocate for the defendant. This court's decision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

JJ(114} It is disappointing that this court finds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it would be difficult on direct appeal to make a viable

ineffective assistance of counsel claim stemming from an alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g., State v. Coleman, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 (1999). But there are other avenues for raising error.

{Iff?15} Under R.C. 2953.21, a defendant car. seek postconviction relief for the

alleged errors of defense counsel that occur outside the record on appeal. .Indeed, the

postconviction relief statute is specifically designed for such issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperrider, 4 Ohio St.3d 226, 228-229, 448 N.E.2d 452

(1983).

{1[116} The majority acknowledges the availability of postconviction relief as a

means of remedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently fmds that the "limited" nature of postconviction makes it a less
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than satisfactory remedy. Ante at T 52. It is unclear what it means when it says that

postconviction relief offers a "limited" remedy. The postconviction statute, R.C.

2953.21(A), applies to constitutional claims of any kind, including ineffective assistance

of counsel claims based on alleged violations of the Sixth Amendment to the United States

Constitution. In fact, it is the only vehicle for raising ineffective assistance of counsel

claims that rely on evidence outside the record on appeal. See Coleman, at 134. (-Any

allegations of ineffectiveness based on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C. 2953.21."). The federal courts

usually restrict claims of ineffective assistance, on whatever theory, to postconviction

proceedings because the record can be more fully developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir.2006).

flfi17} rresumably, the majority has no difficuity appiying the poslconviction relief

statute to other forms of constitutional error apart from ineffective assistance of counsel

claims. That being so, there is no reason why the postconviction remedies for those kinds

of errors are any less limited than the postconviction remedies provided for ineffective

assistance of counsel errors, particularly when the Supreme Court has specifically

endorsed the postconviction relief statute for use in cases where the record is insufficient

to prove a claim of error on direct appeal.

fl:i
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{i[ifl$} In the end, there is no compelling reason for this court's departure from

well-established rules governing plain error. If the court can conclude as a matter of fact

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

{lff119} The majority opinion criticizes application of the plain error rule as a

"self-fulfilling prophecy that defeats the constitutional protection outlined in Underwood."

Ante at 154. But all plain error analysis, regardless of the type of constitutional issue,

leads to the same "self-fulfilling prophecy" - if the error is not demonstrated on the

record, it is not by defmition "plain."

[1[12011 agree iri principle with the concurring opinion that a trial judge car, choose

to be more proactive in sentencing and raise potential merger issues in accordance with

State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.1980). This could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all issues of allied offenses as part of the plea agreement. To be sure, this

proactive approach would indeed be the better practice. But that kind of involvement is

not required by law and we have no authority to impose it on trial judges.

{1121} This court's decision to reverse this case requires a remand for a hearing,

like that suggested in Kent. And it does so without guidance for the trial courts.
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(1122} A concern with applying Kent is that it fails to defme the scope of the "voir

dire hearing" that a trial judge is supposed to conduct to determine whether offenses are

allied and should riierge for sentencing. Given the lack of facts typically set forth in the

indictment, the voir dire hearing would necessarily require additional fact finding. But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unanswered.

{1123} To illustrate how these questions might arise, suppose a case where the

defendant pleads guilty to an indictment charging a rape and kidnapping that occurs on the

same day to the same victim. The court accepts the plea, the defendant makes no request

that the sentences merge, so the offenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been raised, the sentence

is reversed. On remand, the defendant argues that the two offenses are allied and must

merge because, they were committed with a state of mind to commit only one act. The

state disagrees and theorizes that the defendant's acts were committed separately and

should not merge for sentencing. With no agreement of the parties, the court decides to

hold a voir dire hearing to resolve the issue. What is the scope of this hearing?

{^[124} As a court, we have previously allowed allied offenses issues arising from

trials to be determined solely on the arguments of counsel. That procedure is defensible

because a trial produces facts from which the court can determine whether individual

crimes were allied offenses of similar import. But with remands of guilty plea cases like
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this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

That being the case, it appears that the court would have to at least conduct a mini or

abbreviated trial. This sort of trial or hearing would be required because the allied

offenses issue is one in which the court must determine whether the multiple offenses were

committed with a state of mind to commit only one act. I can imagine no other way to

determine this other than to hear evidence of the underlying crimes. The irony of having

to hold such a trial or evidentiary hearing from a plea agreement is obvious.

{1125} There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bears the burden of establishing his entitlement to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Mughni, 33 vhio St.3d 65, 67, 514 N.E.2d 8 7G (1987). What is the court's

standard for finding that offenses are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire hearing without waiving the Fifth Amendment right against self-incrimination?

If new evidence surfaces at the voir dire hearing, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does the court have to make

fmdings of fact?
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}T1126} There is always the possibility that the parties on remand could stipulate

facts beyond those stated in the indictment, but it is unclear why defense counsel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, defense counsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court find that merger is warranted.

f'ff127} One of the reasons given by one of the concurring opinions in this case is to

express concern that this "dissenting opinion may become the law of this state." Ante at ^

67. With all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) - at least with regard to plain error jurisprudence. And

the unanswered questions about the scope of the proposed voir dire hearing to be

conducted on remand should cause this court to pause before abandoning our

well-established plain error doctrine and creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

issue.

{JJ28} Of course, no appellate court can or should try to predict all the possible

consequences of a ruling. But having adopted a new rule, this court does a disservice to

the trial court by failing to consider the practical consequences of this ruling.
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}1i129} What this case demonstrates is that the defense ----- not the court and not the

prosecuting attorney - has the ultimate duty to raise any potential allied offenses at the

time of sentencing. If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot be established on the mere possibility that a

sentencing error occurred, but rather on facts that prove an obvious error. If there are no

facts to show that a plain error occurred, the defendant's recourse is in postconviction

proceedings.
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The parties are advised that in order to institute a certified-conflict case in the
Supreme Court of Ohio, a party must file a notice of certified conflict in the
Supreme Court within 30 days of this court's order certifying the conflict. S.Ct.
Prac.R. 8.01. ^i ^1 ^ /1

SEAN C. GALI.AGHEIi,
JUDGE

PATRICIA ANN BLACKMON, J.,
MARY J. BOYLE, J.,
FRANK D. CELEBREZZE, JR., J.,
EILEEN A. GALI,AGHER, J.,
EILEEN T. GALI.AGHER, J.,
I.ARRY A. JONES, SR., J.,
KATHLEEN ANN KEOUGH, J.,
MARY EILEEN KILBANE, J.,
T.IM McCOR CK, J., and
KENNETH A. ROCCO, J., CONCUR

RECEIVED FORTILI^T" ", :.. ,,;.,

JUL 3 2013
d

CUY `H O CLERK
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gy Deputy

:`MELODY J. STEWART, A.J., CONCURS THAT THE EN BANC DECISION IN
THIS CASE IS IN CONFLICT WITH WALLACE, BUT DISSENTS AS TO THE
MAJORITY'S DESCRIPTION OF THE ISSUES OF LAW,
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FRANK D. CELEBREZZE, JR., J.,
EILEEN T. GALLAGHER, J.,
LARRY A. JONES, SR., J.,

_-_ ._.._-_._®.r.._._.____.__........_..__... ._ .... _........ ,: _ ... ...... ,.

TIM McCO CK, J., and
KENNETH A. ROCCO, J.

Dissenting:
------------------------- - - ------------- - ------------

EILEEN A. GALLAGHER, J.,
KATHLEEN ANN KEOUGH, J., and
MARY EILEEN KILBANE, J.
SEAN C. GALLAGHER, J., DISSENTS (WITH SEPARATE OPINION)

SEAN C. GALLAGHER, J., DISSENTING:

I respectfully dissent from the majority decision to certify a conflict in this

matter: I would not grant that request because the cases in question predate

Johnson and are from the 1970s and mid 1980s, long before any of the current

analysis of merger was considered. If the parties want to consider a case for

possible conflict, thev should look to State U. Thomas, 10th Dist. Franklan

No. 10AT'-557, 2011-Ohio-1191.

In any event, I would reject the analysis in Thomas and maintain the

principle that separate victims always means the offenses have a dissimilar

import. A review of Rogers makes the separate victim/separate conviction

principle clear:

Separate victims alone established a separate animus for each
offense. Even if the defendant cannot distinguish one victim's goods
from another's does not mean his conduct did not impact multiple
victims. Each victim has a specific and identifiable right to redress
against the conduct of the defendant. The defendant's conduct in
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receiving goods he knows to be stolen inherently implies that they
may be from multiple owners or locations. "Multiple sentences for
a single act committed against multiple victims is permissible where.___....
the offense is defined in terms of conduct toward `another as . such
offenses, are of dissimilar import; the import being each person

P3? _ _. 9 m

State, v. Tapscott; 7th-Dist: No.- 11 MA 26, 2012-Dhio-4213; quoting State- v:

Jones, 18 Ohio St.3d 116, 118, 480 N.E.2d 408 (1985).

If a prosecutor charges only one.count of receiving stolen property where

the "goods" in question come from multiple victims, then the prosecutor has

effectively conceded, through the charging process, that the conduct merges.

Where, however, the prosecutor distinguishes victims through separate counts,

each of those victims (if guilt is admitted or established) is impacted by the

offender's conduct, and those offenses are of dissimilar import, the dissimilar

import being each person affected by the offender's conduct. I reject the grafting

of "mens rea" concepts from the guilt phase onto sentencing procedures. The fact

that a defendant does not "know" precisely who owned something, or that there

were multiple victims in a receiving stolen property scenario, does not impact

the analysis that leads to establishing that the crimes have a dissimilar import.

Further, a close read of the receiving stolen property statute specifically notes

"property of another." Because an offender's conduct impacts separat.e victims,

his offenses are, in effect, dissimilar and subject to separate punishments.
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THE UNITED STATES CONSTITUTION - We the People
Page 1 of 1

Article (V]

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except
in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person
be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use,
without just compensation.
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THE UNITED STATES CONSTITUTION - We the People
Page 1 of I

Se^^^on 10

1: No State shall enter into any Treaty, Alliance, or Confederation;
grant Letters of Marque and Reprisal; coin Money; emit Bills of
Credit; make any Thing but gold and silver Coin a Tender in Payment
of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of Nobility.

2: No State shall, without the Consent of the Congress, lay any
Imposts or Duties on Imports or Exports, except what may be .
absolutely necessary for executing it's inspection Laws: and the net
Produce of all Duties and Imposts, laid by any State on Imports or
Exports, shall be for the Use of the Treasury of the United States; and
all such Laws sha{l be subject to the Revision and Controul of the
Congress.

3: No State shall, without the Consent of Congress, lay anyDuty of
Tonnage, keep Troops, or Ships of War in time of Peace, enter into
any Agreement or Compact with another State, or with a foreign
Power, or engage in War, unless actually invaded, or in such
imminent Danger as will not admit of delay.
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Lawriter - ORC - 2941.25 Allied offenses of similar import -multiple counts. Page I of 1

:^^^^^^^ ^^^^^^ ^ff^^sLls of similar impa^^ - -ro-ultiple coun'^s.,

(A) Where the same conduct by.defendant can be construed to constitute two or more allied' offenses
of similar import, the indictment or information may contain counts for all such offenses, but the
defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or where his
conduct results in two or more offenses of the same or similar kind committed separately or with a
separate animus as to each, the indictment or information may contain counts for all such offenses,
and the defendant may be convicted of all of them.

Effective Date: 01-01-1974

http://codes.ohio.gov/orc/2941.25
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