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L STATEMENT OF THE CASE AND FACTS

This matter arises out of the attempt by the Plaintiff-Appellee, City of Independence
(“Independence”) to impose upon Cuyahoga County the cost of replacing a bridge on a dead-end
street serving a secluded area within Independence. |

For over 100 years Ohio law has been settled that municipalitics are responsible for the
repair of local city streets. Pigua v. Geist, 59 Ohio St. 163, 52 N.E. 124 (1898). That same body
of settled law dictates that the State of Ohio is respvonsiblefo'f the repair and maintenance of state
routes and interstate highways, while the various counties of Ohio are responsible for township
roads within their respective counties. It has been equally settled that the duty to maintain and

repair bridges located upon such local city streets is to be borne by the same governmental entity

whose duty it is to repair the street of which it forms a part. Interurban Ry. & Terminal Co. v.

City of Cincinnati, 94 Ohio St. 269, 114 N.E. 258 (1916). While the various counties are
required to maintain‘ and repair bridges located upon certain state and county roads, counties
have never been burdened with the responsibility or cost of repairing either local roads or the
bridges on such roads. This is the settled law of Ohio, and this settled law has been disregarded
by both the Common Pleas Court and the Court of Appeals in their respective decisions.

Cities and counties have long relied upon this settled law of Ohio, and have planned and
budgeted for the repair of local streets and the bridges that servé them based upon that law.
Cities have understood that they must provide the budget, equipment and manpower to maintain
local roads and the bridges that serve them. Moreover, cities, counties and regional authorities
such as the Northeast Ohio Area-wide Coordinating Agency (NOACA) all proceed upon the
aforemenﬁoned division of responsibilities. Indeed, the Ohio Department of Public Works has

funding programs designed to assist cities in performing that well-established duty, including



programs for the awarding of grants to municipalities, like Independence, for the repair of local
bridges. The law for determining responsibility for the repair of local bridges has never turned on
the question of whether or not a bri dge on municipal streets straddles two municipalities, and the
lower courts’ creation of such a hitherto unknown rule of law will, if not reversed by this Cbourt,
upset clear and settled law in this State.

Counties have never been required to maintain and repair local municipal streets or the
bridges that serve them, regéfdléss of whether the bridge is wholly within one city or village.
Instead, adjoining cities whose»local streets are-connected by bridges that traverse their
boundaries share the cost of repairing such bridges by cost-sharing agreements between
themselves and the 'c’ontractors.éwith whom they deal.” In Cuyahoga County alone, there are at
least ten such structures directly situated' on municipal boundaries. A conclusive answer from
this Court soundly rejecting thé theory that bridges not entirely within one municipality or
another are to automatically default to County structures would benefit all parties, as well as
other political subdivisions, and the State of Ohio. Instead, courts should consider the utility of
the road to determine responsibility, deferring to the knowledge and expertise of local authorities
who are ultimately respons_ibleifor prioritizing needs of the community,

Instead of following thifs settled precedent, the trial court and the Eighth District Court of
Appeals have created a new litmus test for determining whether a bﬁdge is the responsibility of -
municipal or county goVemrﬁejnt. Discarding over a century of law dating back to this Court’s
decision in Pigua v. Geist, 59‘Ohjo St. 163, 52 N.E. 124 (1898), the lower courts announced a

new rule of law that any bridge that straddles a municipal boundary line should henceforth be

' Cuyahoga County has both an abundance of waterways and local municipalities/ political
subdivisions. There are presently 38 cities, 19 villages, and 2 townships within the County for a
grand total of 59 political subdivisions.



deemed a county bridge, and thus a county responsibility. The trial court’s reasoning was a
simple as it was wrong. Substituting its judgment for that of the Board of County
Commissioners (hereiﬁaﬁer “BOCC”), it held explicitly that that since the bridge in question
was not wholly within the Village of Valley View, nor was it wholly wz'fhz'n the City of
Independence, then somehow that single fact was deemed dispositive and meant responsibility |
fell to the County. For the reasons discussed hereafter, the judgment should be reversed.
A. Old Rockside Road and its Replacement

The relevant facts of this case must begin with a description and a brief history of Old
Rockside Road. Throughout the éarly 20" century. what is now Old Rockside Road was a
publically dedicated, East to-West road running through Independence for many years before the
construction of the interstate highway system and the construction of modern roads in the 1960s.
Sometime in the early 1960s, the State of Ohio constructed a four lane highway to replace the
then-existing two-lane Rockside Road. With the construction of the “new” Rockside Road,
which ran parallel to the old road, the short portion of Old Rockside Road located in the City of
Independence running along the new highway was converted into a cul-de-sac, and the street was
formally vacated by the County in 1967. The various resolutions accomplishing this vacating of
Old Rockside Road are attached to Independence’s Supplemental Record filed with the trial
- court. See Independénce’s Memo Opp. Jur. at pp. 9-10.

B. Qld Rockside Road is Vacated after Construction of “New” Rockside Road

Since 1967, a small number of businesses have occupied land west of the Cuyahoga
River and have used Old Rockside Road as a means of ingress and egress to Canal Road, a
north-to south road leading to “new” Rockside to the south and Granger Road to the north. See
Fig. 1, County- Meno in @upport of Jur. at p. 5. For many yeam 1ndependence accepted the

maintenance respons1b111t1es for the street and the brldge located on it. ln recent years as the



bridge deteriorated, Independence filed applications seeking bridge replacement funding from
the State of Ohio Public Works Commission for funds specifically earmarked for municipalities
to fund the cost of reconstructing their bridges. See, htip://www.noaca.org/index.aspx?page=211.
(Last accessed Jan. 3, 2014). (“History/Background: In June, 2011 the City of Independence
obtained $2,500,000 in Municipal Bridge (MBR) Program funding, through [ODOT] for the
replacement of the bridge on Old Rockside Road in the City of Independence.”) |

C. As Deterioréﬁon of Bridge Continues, Independence Applies to the State for
Funds to Rebuild the Bridge

During this time, Independence witnessed the steady deterioration of the bridge serving
its isolated business district. The practical economic reality is that, although the bridge Crosses
the boundary lines of both the Village of Valley View and Independencé; Iﬁdependence élone
benefits from this bridge since the bridge supports only the few businesses west of the rivér, all
of whom pay income and property taxes to the benefit of Independence. Fig. 1, County- Memo
i‘n Support of Jur. at p. 5. |

Frustrated by its inability to thain state funding to repair the bridge, sometime in 2010
the Law Director of Independence began pursuit of a campaign to have the County pay for the
repair of the bridge, sending letters to the three Cuyahoga County Commissioners urging them to
find tha‘; 0Old Rockside Road was a street of general and public utility. |

In December 2010, Appellant, Cuyahoga County Board of Commissioners (hereinafter
“the BOCC” or “Cuyahoga COUIT[}’”) éccéded to Independence’s request to thd éhearing to
determine if Old Réckside Road Was aroad of general and public utility. A hearing was held
and testimony wﬁs taken. The County Engineer testified before the Commissioners to the effect
that his office had conducted a traffic study of the bridge (which study was introduced into the

record) and that the meager travel on the bridge and the fact that it lead to nowhere (i.e. was



dead-end street) justified his conclusion that the street in question was not a road of general and
public utility. Independence appeared at the hearing through its Director of Law, who spoke to
the issue, raised no objections to the proceedings, and provided letters from the businesses
located on the dead—énd road to the effect that if the bridge were closed, they would not have
means of ingress and egress.” At the conclusion of the hearing, “[tlhe Board determined that Old -
Rockside Road is not a road of general and public utility. This item was considered and adopted
by majority vote...™ This determination of the BOCC meant that Cuyahoga County was not
required to pay for the B‘fidge’s repair or maintenance.”

D. Independence Appeals to the Court of Common Pleas, Which Reverses the
BOCC’s Decision

Independence then filed an administrative appeal of the County’s decision to the .
Cuyahoga County Court of Common Pleas. On appeal, the County maintained that the BOCC
held an open hearing at Independence’s request, and that the BOCC decision was supported by
reliable, probative and substantial evidence and was not arbitrary, capricious or unreasonable.

Nevertheless, the trial court, without conducting and evidentiary hearing in contravention
of R.C. 2506.03, overturned the BOCC’s determination in July 2011 by issuing a three sentence
journal entry, without fully explaining a legal rationale, finding that the Bridge was of “general

and public utility.” The trial court issued the following order in July, 2011:

* Understandably, the letter writers did not express any concern over who (the City or the
County) should pay for the bridge repair.

* http://boce.cuyahogacounty.us/ViewFile.aspx ?file=URnc WkBhWOw%3d (Last accessed Jan.
3, 2014); also found at Appx. 020-021.

* On January 1, 2011, Cuyahoga County converted to a charter form of government pursuant to
Art. X, Sec. 3 of the Ohio Constitution. The Charter of Cuyahoga County created the position of
County Executive and a County Council which replaced the three-member BOCC. See County
Charter Sec. 2.03. '



The court reviewed the briefs and the record and finds that the decision of the

Cuyahoga County Board of Commissioners was unreasonable and arbitrary

therefore reverses the Board’s decision. The Old Rockside Road Bridge is

found to be a bridge of “general and public utility” as it lies between two

municipalities and is therefore not within the municipal corporation as

required by O.R.C. 723.01 and O.R.C. 5591. The court finds that Cuyahoga

County is responsible for the repair and maintenance of the Old Rockside Road

Bridge. Final.
(Emphasis added.)

The County appealed to the Eighth District Court of Appeals. The Panel affirmed the
Court of Common Pleas, but in doing s0, the Panel based its decision on the determination that
“the trial court’s determination that the bridge is one of general and public utility was supported
by a preponderance of reliable, probative and substantial evidence.” Independence v. Office of
the Cuyahoga Cty. Executive, 8 Dist. No. 97167, 2013-Ohio-1336, 930 (hereinafter “Ap. Op.™).

This Court accepted discretionary jurisdiction over Appellant, Cuyahoga County’s
Second Proposition of Law.

E. Independence Tells the BOCC one Thing, and NOACA Another

Independence pursued a multipronged strategy to seek reconstruction of the bridge, and,
in September 2013, finally struck pay dirt.” Independence’s application to the Northeast Ohio
Area Wide Coordinating Agency (NOACA) was approved on September 13 2013, with
construction slated to be completed by November, 2015. See, Amicus Curiae Appx. at 026. In

its application, Independence serves as the project’s “sponsor” and its mayor and city council

specifically approved of that application. 1d. at 058-59. “The City has received a $2.5 [million

? See http://www.noaca.org/index.aspx?page=211 at p. 2. (Last accessed Jan. 3, 2014). (“The
difference between the estimated construction cost and the identified funding is $1,075,000.
[Independence] requests eighty percent ($860,000) of the difference be funded with NOACA-
administered Surface Transportation Program (STP) funds. {Independence] will provide the
twenty percent match ($215,000).”)



dollar] grant commitment from the Ohio Department of Transportation to assist with the
“ replacement of the Old Rockside Road Bridge[.]” 1d.

I1. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Appellant’s Propesition of Law No, 11:

A county has no duty to repair or replace a bridge on dead-end private drive
serving a limited number of businesses. The county’s duty to repair or replace
such a bridge depends upon whether the road served by the bridge is a road of
general and public utility, and such a road primarily serves a small number of
special and private interests. '

A. Standard of Review: Issues of Law Determined by the BOCC are
Reviewed de Novo.

1. The Reversal by the Common Pleas Court.

It is beyond dispute that the common pleas court issued a decision based upon a legal
conclusion. The common pleas court did not purport to resolve any factual dispute, as there were
no factual issues presented to the court. For example, the parties agreed to all relevant facts,
such as the age, condition, and the location of the Road and. the Bridge, the volume of traffic, the
dead-end nature of the street, as well as the history of the replacement of Old Rockside Road
with “New” Rockside Road. The sole issue presented to the common pleas court was, based
upon the undisputed facts, as developed before the BOCC, was whether the road in question was
one of general and public utility, and consequently, whether the maintenance of the bridge was
the responsibility of the City of Independence or of the County. That determination, based as it
was upon undisputed facts, was strictly legal determination.

This Court's precedents and the applicable statutes establish that courts review questions
of statutory interpretation in administrative appeals de novo. R.C. Chapter 2506 governs appeals

from final decisions issued by an agency of a political subdivision, such as a Board of County



Commissioners. See generally, R.C. 2506.01; Henley v. Youngstown Bd. of Zoning Appeals, 90
Ohio 5t.3d 142, 147 (2000).

R.C. 2506.04 specifies the applicable standards of review:

If an appeal is taken in relation to a * ** decision covered by division (A) of

section 2506.01 of the Revised Code, the court may find that the * * * decision is

unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported by

the preponderance of substantial, reliable, and probative evidence on the whole

record. ** * The judgment of the court may be appealed by any party on questions

of law as provided in the Rules of Appellate Procedure and, to the extent not in

conflict with those rules, Chapter 2505 of the Revised Code. -

As this language suggests, the common pleés court applies a different standard of review
than the court of appeals. Henley, 90 Ohio St.3d at 147-48. While the common pleas court
reviews “both factual and legal determinations,” Dudukovich v. Lorain Metro. Hous. Auth., 58
Ohio St.2d 202, 207 (1979), the court of appeals' review is limited to “questions of law.” Henley,
90 Ohio St.3d at 147.
2. As to Questions of Law, Appellate Review is Always Plenary
At both levels, however, an administrative statutory interpretation is reviewed de novo.

Henley explains that "the application of [a statute] to the facts is a ‘question of law' -'[a]n issue to
be decided by the judge, concerning the application or interpretation of the law. 90 Ohio St.3d
at 148. In administrative appeals as in other appeals, a judge decides this pure question of law de
novo. See Lang v. Dir., Ohio Dept. of Job & Family Serv., 134 Ohio St.3d 296, 2012-0Ohio-5366,
9 12 ("A question of statutory construction presents an issue of law that we determine de novo on
appeal."); VFW Post 8586 v. Ohic Liquor Control Comm., 83 Ohio S$t.3d 79, 82 (1998) ("With
respect to purely legal questions, however, the court is to exercise independent judgment.");

Bartchy v. State Bd. of Edn., 120 Ohio St.3d 20S, 2008-Ohio-4826, 938 ("An agency

adjudication is like a trial, and while the reviewing court must defer to the lower tribunal's



,ﬁndings of fact, it must construe the law on its own.") (plurality opinion), quoting O#hio
Historical Soc. v. State Emp. Relations Bd., 66 Ohio St.3d 466, 471 (1993). “An appeliate court
exercises plenary review on issues of law in an administrative appeal from a common pleas
court's decision.”  Pinkney v. Ohio Dept of Job & Fam. Sves., 8™ Dist. No. 94696, 2010-Ohio-
5252, 97 citing Bartchy v. State Bd. of Edn., 120 Ohio St.3d 205, 200.8——Ohio*4826, 897 N.E.2d
1096, ¥ 43
3. Such De Novo or Plenary Review Requires a Court to Deiermine the Law

De novo statutory interpretation in the administrative context, as elsewhere, requires an
independent judicial deterﬁlination of which statutes apply. This Court's precedents make clear
that a court's "first duty” when interprgting statutes is "to determine whether it is clear and
unambiguous.” Sherwin-Williams Co. v. Dayton Freight Lines, Inc., 112 Ohio St.3d 52,‘ 2006-
Ohio-6498, 4 15. That is because a "court, as well as the agency, must give effect io the
unambiguously expressed intent of [thé ]egivslature].” Lang, supra. 2012-Ohio-5366, § 12,
quoting Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43
(1984).

B. Undisputed Facts Clearly Establish that Old Rockside Road is NOT a
Road of General and Public Utility.

Settled Ohio law generally requires a municipality to maintain and repair streets and
bridges that are within the municipal corporation unless that responsibility is imposed upon the
county pursuant to R.C. 5591.02 and R.C. 5591.21. Section 5591.02, Revised Code, provides as
follows:

The board of county commissioners shall construct and keep in repair all
necessary bridges in municipal corporations on all county roads and improved

roads that are of general and public utility, ranning into or through the municipal
corporations, and that are not on state highways.

9



(Emphasis added).

Section 5592.21, Revised Code, reads, in pertinent part, as follows: |
Except as provided in section 5501.49 of the Revised Code, the board of county
commissioners shall construct and keep in repair necessary bridges over streams
and public canals on or connecting state, county, and improved roads.
(Emphasis added).

As discussed hereafter, Ohio courts have created a body of law interpreting these statutes
which holds that counties are only responsible for repairing necessary bridges on improved
roads that are “of “general and public utility[,]” fhat 1s, bridges on roads that proyide for general
as opposed 1o local traffic use. Reviewing Ohio law on the subject, the Ohio Attorney General
has opined “The determination as to whether a particular road is an improved road of general and
public utility is a question ﬁf fact to be determined in the first instance by the board of county
commissioners.” 1990 Op. Att'y Gen. No. 2~334 (syllabus, paragraph 3), 1990 WL 546995,
approving and following 1981 Op.Att'y Gen.No. 81-007 syllabus, 92, and 1957 Op.Att'y
Gen.No. 811, p. 316, syllabus, 92.

In this case, the BOCC heldr a hearing, described above, at which Robert Klaiber, the
County Engineer, was made available. County representatives introduced relevant testimony as
to the history and natufe of the road and bridge, its short, dead-end configurations, as well as the
traffic study performed by his office showing very slight traffic on the road and bridge.:
Independence, on the other hand, presented only a handful of letters from property owners on the
street in which they voiced their concern should the bridge be closed. Independence’s
constituents obviously have a great desire to keep the bridge open. However, what’s 6n
Independence’s side of the bridge is not the issue. The proper focus of the BOCC (along with

reviewing courts and attorneys’ general previously interpreting these statutes) is the volume of

10



motor vehicles and the type of traffic crossing the bridge. 1990 Ohio Op. Atty. Gen. 2-334, 1990
WL 546995 at #2. The record below strongly demonstrated this mostly commercial traffic intro
Independence’s business district is more suited to its own interests, not those “of general or
public utiiify‘”

1. R.C.5591.02 and R.C. 5591.21 Limit a County’s Responsibility.

Ohio law is abundantly clear that the term “improved roads™ in R.C. 5591.21 must be
read in jr‘z'ari materia with the use of that term in R.C. 5591.02 and thus is qualified and limited to
those roads that “are of general and public utility, running into -or through™ the municipal
corporation. See, State ex rel. Moraine v. Bd. of Cty. Commrs. of Montgomery Cty., 2™ Dist. No.
10033, 1987 WL 6638 at *4 (1987); Accord, City of Washington Court House v. Dumford, 22
Ohio App.2d 75, 77, 258 N.E.2d 261 (2™ Dist. 1969); City of Hamilton v. Van Gordon, 12 Ohio
Op.2d 37, 39, 164 N.E.2d 463 (Butler C.P. ]959. aﬁ”’d 109 Ohio App. 513, 159 N.E.2d 778 (1%
Dist. 1959). See also, 1990 Ohio Atty.Gen.Ops. No. 2-334; 1981 Ohio Atty.Gen.Ops. No. 81-
007; 1957 Ohio Atty.Gen.Ops. No. 811; 1955 Ohio Atty.Gen.Ops. No. 6()30.

Limiting a county’s responsibility to such roads and bridges that provide for general as
opposed to local traffic use is consistent withllong-standing Ohio law. In City of Pigua v. Geist,
59 Ohio St. 163, 52 N.E. 124 (1898), this Court declared that county commissioners were not
required to construct and keep in repair bridges over natural streams and public canals, on streets
estabvlished by a city or village for the use and convenience of the municipality, and not a part of
a state or county road, holding that it was the duty of the city or village to keeps such bridges in
repair. Id. at syllabus. See also, Interurban Railway & Terminal Co. v. Cincinnati, 94 Ohio St.
269, 114 N.E. 258 (1916). Here, Old Rockside Road was vacated by the County in 1967. See

Independence’s Supp. R. at Ex. A, pp. 5-8; Independence’s Memo Opp. Jur. at pp. 9-10.
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Therefore, Old Rockside Road is no longer part of a state or county road and the duty to repair
the bridge in question is that of the City of Independence or the Village of Valley View. Indeed,
after vacation it became a municipal street, and thus cannot qualify as a “road of general or
public utility” since by its plain language, such designation is limited to “road{s]”. Despite its
historic namesake, Old Rockside Road, is clearly not a road as that term is used in R.C. 5591.02.
2. Local Roads and Municipal Streets are Not the County’s Responsibility.

" Thus, in City of Washington Court House v. Dumford. 22 Ohio App.2d 75, 77, 258
N.E.2d 261 (2™ Dist. 1969), the court noted that in cohstruing R.C.5591.02 and R.C. 5591.21,
“it 1s reasonable to believe that the county’s obligation to provide for bridgeé on roads running
into and through a municipal corporation is related to the general, as distinguished from local,
use of such bridges.” Id. at 77, 258 N.E.2d 261. The trial court in Dumford identified five
bridges as “secondary roads” which the appeals court agfeed were the municipality’s
responsiﬁility. Amicus Appx. 063. A “secondary road” is defined as either “a road not of
primary importance” or “a feeder road.” Merriam-Webster Dictionary.® More recently, in State
ex rel. Moraine v. Bd. of Cty. Commrs. of Montgomery Cty., 2™ Dist. No. 10033, 1987 WL 6638

(1987), the court observed that “[t]he purpose of R.C. 5591.21 and 5591.02 is to place

responsibility for bridge construction and maintenance upon a city where the bridge is situated

on a city street and is meant to facilitate local traffic primarily.” 7d. at * 4, (Emphasis added).
There is little doubt that dead end roads such as the one in question are “meant to facilitate local

traffic.”

® See, http://www.merriam-webster.com/dictionary/secondary%20road (Last accessed Jan. 3,
2014)
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3. Dead-End Streets May Rarely, if Ever, Quality as “Roads that are of
General and Public Utility.”

Under Ohio law, any County responsibility necéssarily depends on whether the Bridge
serves generai public traffic needs, not local — if not private - vehicular desires. “The phrase “of
general and public utility, running into or through the municipal corporations’ has long been
construed as creating a distinction based on the type of traffic using the street on which the
bridge is llocated.” 1990 Ohio Op. Atty. Gen. 2-334, 1990 WL, 546995 at *2. Prior to the initial
heaﬁng before the Board of Commissioners, the County conducted a traffic study; the results
confirmed the obvious. The count revealed that on the first day 1,666 vehicles used the Bridge
and on the second day 1,780 vehicles used the Bridge. (These numbers must be halved, as every
vehicle entering Independence via the Bridge has to exit over it at the same point, thereby
triggering two counts per trip.) In comparison, the‘bridge on the road that replaced Old Rockside
Réad (the “new” Rockside Road Bridge — on a dedicated County road) has an average daily
traffic count of 24,300 vehicles. See, Fig. 1, Memo in Support of Jur. at p. 5; Amicus Appx. at
049.  These maps accent the particularly private utility of Old Rockside Road, and any
conclusion to the contrary ignores settled law.

4. Bridges to Isolated Business Enclaves are Not “Necessary Bridges” as that
Term is Used in Both R.C. 5591.02 and R.C. 5591.21

It is undisputed the Old Rockside Road Bridge is on a dead-end road. All traffic that
crosses it must come back over it to leave. Bridges on such roads are not “necessary bridges.” At
best, Old Rockside is a non-thruway, qualifies as a “secondary road,” and is the City’s
responsibility. Thus, a county is not required to construct and keep in repair bridges over natural
streams and public canals, on streets established by a city or village for the local use and

convenience of the municipality that are not part of a state or county road. City of Pigua v. Geist,
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59 Ohio St. 163, 52 N.E. 124 at syllabus. The Court of Appeals steadfastly ignored this law and
confused private benefit with public utility. “General” and “public” utility is to be distinguished
from “special” and “private” utility. In its questioning at oral‘ argument, the Court of Appeals
seemed to focus inordinately upon the criticality of the bridge to the few businesses it served in
Independence.  This focus, on the level of importance to the few businesses on the dead-end
street, is a focus on an acute special utility. No matter how acute that special, private utility is, it
does not transform that utility into general and public utility.
C. Judicial Estoppel Bars Independence's Arguments that “it’s a County Bridge.”
This case is about preventing what the United States Supreme Court found was a
“perversion of the judicial process.” New Hampshire v. Maine, 532 U.S. 742, 751, 121 S.Ct.
1808; 149 L.Ed.2d 968 (2001). quoting Allen v. Zurich Ins. Co.. 667 F.2d 1162, 1166 (4th Cir.
1982). Specifically, at trial, Independence won the argument that “it’s a County Bridge” but laier
represented to NOACA in its grant application that it’s apparently a “City Bridge” éince
Independence serves as “sponsor” for the approved project. Worse, Independence “has received
a 2.5 [million dollar] graﬁt commitment from [O.DD.0.T.] based on the rep;*esentations contained
in its application to NOACA signed by Independence Engineer, Donald J. Ramm. Independence
should not be rewarded by making conflicting representations in its successful efforts to use
“other people’s money™ to pay for its responsibilities.
| The United States Supreme Court has unanimously ruled that “[wlhere a party assumes a
certain position in a legal proceeding, and succeeds in maintaining that position, he may not
thereafier, simply because his interests have changed, assume a contrary position, especially if it
be to the prejudice of the party who has acquiesced in the position formerly taken by him.” New

Hampshire, 532 U.S. at 749, quoting Davis v. Wakelee, 156 U.S. 680, 689, 39 L.Ed. 578. 15
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S.Ct. 555 (1895). The rule is needed “to protect the integrity of the judicial process,” Id., quoting
Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 598 (6th Cir. 1982), “to prevent the perversion of
the judicial process[,]” /d., quoting In re Cassidy, 892 F.2d 637, 641 (7th Cir. 1990), to prevent
“parties from 'playing fast and loose with the courts[,]” Id., quoting Scarano v. Central R. Co.,
- 203 F.2d 510, 513 (3rd Cir. 1953), and to prevent the “improper use of judicial machinery,” Id.,
quoting Konstantinidis v. Chen, 200 U.S. App. D.C. 69, 626 F.2d 933, 938 (D.C. Cir. 1980).

h While there is no fixed rule as to when judicial estoppel applies, “several factors typically
inform the decision whether to épply the doctrine in a particular case[.]” New Hampshire, 532
U.S. at 750. “First, a party's later position mﬁst be 'clearly inconsistent’ with its earlier position.”
Id., quoting United States v. Hook,. 195 F.3d 299, 306 (7thCir. 1999): Browning Mfg. v. Mims (In
re Coastal Plains, Inc.), 179 ¥.3d 197, 206 (5&1 Cir. 1999). “Second, courts regularly inquire
whether the party has succeeded in persuading a court to accept that party's earlier position, so
that judicial acceptance of an inconsistent position in a later proceeding would create 'the
perception that either the first or the second court was misled[.]” Id.. quoting Edwards, supra.
690 F.2d at 599. “A third consideration is whether the party seeking to assert an inconsistent
position would derive an unfair advantage or impose an unfair detriment on the opposing party if
not estopped.” New Hampshire, 532 U.S.. at 751 (Citations omitted.)

Here. all three factors apply such that the doctrine should be applied in Cuyahoga
County’s favor. First, Independence’s positions are “clearly inconsistent.” The Bridge cannot be
both a county bridge, and a city bridge. It’s either on a “road of general and public utility” or it’s
not. And if it’s not on such a road,‘the city should not be gratuitously asking for grant money
for a bridge which it was successful in foisting responsibility for upon Cuyahoga County.

Second, if the City’s 2013 grant application to NOACA is true, then Independence “musled” the
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common pleas court in 2011. On appeal to the Common Pleas Court, Independence stated, “[t]he
Bridge is a road of general and public utility because the only means of ingress and egress to
those businesses is the Bridge. These businesses effect intrastate, interstate and world-wide
commerce[.)”’ Independence’s Brief of Appellant at p. 11.  Then, two years later, the city stated
in its grant application to NOACA that it was responsible for the bridge by serving as the bridge
project’s sponsor.  Finally, in obtaining ODOT’s grant money by its representations, the City
has 'deri:ve'd'an unfair advantage. Indeed, the City’s efforts to shirk from its responsibility for its
street and bridge may put the entire project at risk. Grant money from the municipal bridge fund
would likely be unavailable to Cuyahoga County and the County 1s certainly not in a position to
complete the project within NOACA’s announced time frame. Likewise, municipalities should
not be able to jump to the front of the line to get streets fixed by making conflicting
representations. Judicial estoppel should be applied to bar Independence’s arguments.
HIL CONCLUSION

It is not dufy of the courts to save the Independence from its own lack of prudence or
foresight in failing to budget for or plan‘ for paying the cost of replacing the bridge in question.
The decision below disturbs the delicate balance of municipal versus county responsibility for
roads and streets that has existed for over a century. For all of the above reasoﬁs, the Office of
the Cuyahoga County Executive respectfully requests that this Court reverse the judgmeht of the

court of appeals and reinstate the 2010 determination of the Board of County Commissioners.

’ The city’s “commerce clause” line particularly highlights its Herculean task to argue a dead end
street is really a major thoroughftare.
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LARRY A. JONES, SE. J.

IR | i}l’ﬁ this ajd'mihisﬁrative appeal, defendants-appellants, the Office of the
Ct&ghbgé{ Countv Executive1 and Cuyahoga Counﬁy»(colléctively the “board”),
appeal the trial coﬁrt; s judgment reversing the board’s finding that the Old
R_ock’s_idg Bqad Bridge (the “bridge”) was not a bridge of general and public utility.
We'a:ffirrg.' . | |

e I. Procedural History

{42} In September 2010, plaintiff-appellee, the city of Independence,
subkhittel a bédllest to the Board that it re_‘cognize the bridge as one of “general
andppblic ﬁtility” under R.C. 5591.02 and 5591.21. Such aﬁndingl; would mean
that 'th‘e:cé.unty would be responsible for the maintenance of and repairs to the
| bridge. |

{93} The board addressed the matter at its December 2, 2010 meeting.

- Representatives from the county prosecutor’s and engineer’s offices, as well asthe
city’s law director were present, The representatives from the prosecutor’s and
engineer’s offices contended that the bridge was not one of gen_er-_al and public
utility, while the city’s law direétor claimed that it ;\avas~. At :the_ g:qndusion of the |
presentation, the board stated that it would follow the prosecutors f;nd engineer’s

recommendation, and voted that the bridge was not one of general and public

"Pursuant to App.R. 29, this court has substituted the Office of the Cuyahoga
- County Executive for the originally named defendant, the Cuyahoga County Board of
County Commissioners, which no longer exists.

. _ Appx. 007
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utility.

1{1]4} The city appealed to the common pleas court under R.C. Chapter
2506. On the city’s motion, the trial court permitted the city to submit additional
evidence. Then citE'f and the board filed a joint motion to schedule an evidentiary
hearing or, in the alternative, to échedule discovery. The court granied the

alternative request of the motion, and allowed 30 days for discovery and enlarged

the time for briefing.
{95} Upon the briefs and record, the trial court found that the bridge is one

of general and publié utility and, therefore, reversed the board’s decision. The

trial court’s judgment reads as follows:

The court reviewed the briefs and the record and finds that the
decision of the Cuyahoga County Board of Commissioners was
unreasonable and arbitrary [and] therefore reverses the board’s
decision. The Old Rockside Road Bridge is found to be a bridge of
“general and public utility” as it lies between two municipalities and
is therefore not within the municipal corporation as required by
O.R.C. 723.01 and O.R.C. 5591. The court finds that Cuyahoga
County is responsible for the repair and maintenance of the Old
Rockside Road Bridge.

{96} The board assigns the following as error:

1. The court of common pleas erred in ieversing the Board’s decigion
and declaring Old Rockside Road a road of general and public utility
by substituting its judgment for that of the Board.

II. The court of common pleas erred, abused its discretion, and
denied defendant|s]-appellants due process of law when the trial
court failed to conduct a hearing pursuant to R.C. 2506.03 on the
administrative appeal. v
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IT. Facts
{97} The record demon‘strate‘s the following facts. Old Rockside Road had
beera, county road until 1967, when it was Vaéated as such by- the county upon
the completion of the.new Rockside Road, A portien of the road that was vacated
includes the bridge; the bridge was not vacated.

. {98} Part of Old Rockside Road is in Independence ahd part is in Villey
View. The portion of the road that is in Independence runs west from thé bridge
to a dead end where numerous businesses and a station fqr the Cuyahoga Valley
Scenic Railroa& are located.

| {99} An inspection reﬁort prepared by the engineer's office stated that the
bridge was in need of significant repairs. The ~c;ity requested that the céunty
engineer repair the bridge. The prosecutor’s office, responding on behalf of the
engineer, 'stated that the bridge is not one of general and public vutility, and
dem’ed_f;he city's request; |

{{f 16}. The matter was reviewed by the board, which upheld. the |
prosecutor’s and engineer’s offices’ position. The trial court reversed the board’s
decision. |

1T Law and Analysis
{911} In its first assignment of error, the board contends that the trial
court efred in reversing its decision.

{912} In Henley v. Youngstown Bd. of Zoning Appeals, 90 Ohio St.3d 142,
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2000-Ohio-493, 735 N.E.2d 433, the Ohio Supreme Court distinguished the
standard of review to be applied by common pleas courts and appellate courts in
R.C. Ohépter:2506 administrative appeals. Specifically, the Henley court stated:

- The.common pleas court considers the “whole record,” including any
new or additional evidence admitted under R.C. 2506.03, and
determines whether the administrative order is unconstitutional,
illegal, arbitrary, capricious, unreasonable, or unsupported by the
preponderance of substantial, reliable, and probative evidence. i

- ThHe standard of review to be applied by the court of appeals in an
R.C. 2506.04 appeal is “more limited in scope.” “This statute grants
a:more imited - power to the court of appeals to review the judgment
of the common pleas court only on ‘questions of law,” which does not
include. the same extensive power to weigh ‘the preponderance of
"substantial, reliable and probative evidence,” as is granted to the
comtinon pleas court.” “If is incumbent on the trial court to examine
the evidence. Such is not the charge of the appellate court. * ** The
fact that the court of appeals, or this court, might have arrived at a
different conclusion than the administrative agency is immaterial.
Appellate courts must not substitute their judgment for those of an
administrative agency or a trial court absent the approved criteria

for doing s0.”
(C{tations omitted.) Id. at 147.

{913} Th—us, our more limited review requires us to “affirm tﬁe common
pleas court, unless {we find}, as a matter of law, that the deciéion of the common
pleés. court is not supported by a preponderanoe of reliable, probative and
substantial evidence.” Kisil v. Sandusky, 12 Ohio St.3d 30, 34, 465 N.E.2d 848
(1984). Within the ambit of “questions of law” includes whether the common pleas
court abused its discretion. Henley v. Youngstown Bd. of Zoning Appeals, 90 Ohio

St.3d 142, 148,:2000-0Ohio-493, 735 N.E.2d 433. Abuse of discre,t_ion connotes
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more than an error of law or of judgﬁenﬁrather, it implies the court’'s attitude
was unreasonablé, arbitrary, or unconscionabie. Blakemoreuv. Blakemore, 5 Ohio
St.3d 217,219, 450 N.E.2d 1140 (1983). | |

‘ {ﬂ 14} The issue in this ﬁase, therefore, is whether the trial court’s decision |
that thg bridge | 18 one of general é.nd publigﬁ utﬂity 18 éupported by a
preponciefance of reliable,vprovbative, and substantial évidén‘c'e. ‘
A, The Board’s Posmon and szdence |

{1] 15} The board cmng State ex rel Emerson v. C'ommrs of Ha,mz,lton Cty.,
49 Ohw St 301 30N.E. 785 ( 1892), contends that it wasin the guperior position
to determine * * * the partlcular traffic needs within [the] countyv. Acgordmg to
~ the board, because Old Rockside Roéd is a dead-end road, it is a “non-thruway”
or “secondary road” that primarily 1Vnenefii;s the city and, thus, should be the city’s
responsibility.

{916} The board cites the fellowmg in support of its position: (1) upon
completion of the new Rockside Road in 1967, the county vacated Old Rockside
Road; (2) the city previously acknowledged, in 1997 and 2003, resp‘onsibility‘.for s
maintaining the bridge and sought and pavici?for inspecﬁons of iﬁ and (3)‘ a two-
day trfafﬁc study bonducted by the engineer’s office in 2010 showed that less than
2,000 vehicles traveled on the bridge, while approximately 24,300 vehicles
traveled on the new Rockside Road.

- {917} According to the board, the trial court merely substituted its
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judgment for that of the board because its judgment entry is “devoid of any
significant legal analysis and fails to oite‘any case law.”
B, Th‘e-:City’s Position and Evidence
{918} The city contends that the portign of Old Rocksicie Road that is i;l its

municipality is the only connection to numerous businesses that serve “industrial
users with county, state, and national customer bases.” The city further cites the
Cuyahoga Valley'T Scenic Railroad, which has a station on Old Rockside Road and
15 only dccéssible via the bridge. Thus, the city’s position is that the bridge is one
of general and public utility.

- {919} The city submitted various documentation in support of its position.
The following are examples from some of the businesses, who all stated or
averred that the sole means of ingress and egress to their businesses is via the
bridge: (1) a letter from the general counsel fof All Erection & Crane Rental
Corp., which stated that it is “améng the largest crane and equipment companies |
in North America” and that ite facility on Oid Rockside Road plays a “central and:
vrital role” inthe company’s operatidns in Cuyahoga County, the state of Ohigjthe
Wnited States, and Canada; (2) an affidavit éf the general managér of Franck &
Fric, Inc., who averred that its “largest share of business comes from the
Cleveland Clinic, University Hospitals, Case Western Reserve University, as well
as other various project:s all over the Northeast Ohio market”; (3) an affidavit of

the president of American Fleet Services, who averred that its customers are
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“Iocated all over Cuyahoga County and arevnot exciusiyely from Independence”;
| and'(él)-aneaffidavit of the president of Aderaft Decals, Inc., w.ho averred that its
' eustémer‘s‘aré ;‘locatea all over the United_ S;ﬁates, CAaz.lada, Mexico and parts of
Eﬁropé*‘and are not exclusively from Independence.” |

{9 20}‘Tﬁe;city algo submitted an affidavit from the presidént and CEOQ of
the Cuyahoga Valley Sceni¢ Railroad. The president; averred that the station is-
accessible only via i;he-bridge, and thaf “passengers come from all over Cuyahoga
Ceunty,, the state of Ohio, and the nation” to ride the train. He further a\}e_rre_d
that in 2010 appraxiniately 75,000 passengers boarded th‘e train at the
Independernce location.
C. Hearing before the Board

'{11 21} The hearing before the board lasted approximately 15 minutes.

Representatives frém the proseéﬁ’cor’s and engineer’s offices as well as the law
director for the city wér,e present.? Counsel for the engineer's office s_tate;i that,
in -conjunction with the prosecutor’s _ofﬁce, the county engineer was
recommending that the board find .that the bridge was not one of lc‘general -angd |
public utility. A representative‘fmm, the eﬁgineer’s office addressed the board
and contended that, because the old road was a dead-end street and based on the
two-day traffic study, there was not enough traffic to support finding the bridge |

be one of geheral and public utility.

“The witnesses were not under oath or subject to cross-examination.
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-{.{[22} The law director contended that tl;e traffic gen‘erat-;ed from the
Cuyahoga Valley Scenic Railroad was sufficient in and of itself to qualify the
bridge as one of general and public utﬂify. ﬁe 'éontended that that traffic,
cOﬁpled With the traffic generated’ by the businesses, Waé more than adequate to
qualify the bridge as one of general and public utility. The law director also
advised the board thgt, in 2008 the county assuined,respOrxsil')vilitybfor some
maintenance o‘f the bridge. A representative from the engineer’s office stated
that although that was true, the county did so because it was trying to help the
city, not because it was obligated to do so.

{ﬁ{23} After hearing the parties’ positions, one of the commissioners stated
that,’although the city méde “compelling argumenté,” it was with “rére exception”
that he did not follow the recommendation of the engineer’s office. The
cornmissioner encouraged. the city to pursue .th_e issue with the new county
government, which he surmised would probably have é “changed relationship”
with ti}e engineer’s office.? |

{924} Another commissioner stated that’because alegal determinationrhad
beeﬁ made by the engineer’s and prosecutbr’s offices it waé “certainly [his]
'inclinaf;ion to support the recommendation of our county engineer’s office.”

{925} The majority vote of the‘.board determined that the bridge was not

*The record indicates that the meeting was the last one for the former three-
commissioner county board.
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oné of general and public utility.
D. Governing Statutes and their Application

{926} R.C.5591.02 governs thé county’s responsibilities for certain bridges
and provides as follows:

- The board of county commissioners shall construct and keep in
repair all necessary bridges in municipal corporations on all county
roads and improved roads that are of general and public utility,
running into or through the municipal corporations, and that are not
on state highways. .

{927} Further, R.C. 5591.21 provides in part as follows:

“Except asprovided in séction 5501.49 of the Revised Code,* the board
of county commissioners shall construct and keep in repair necessary
bridges over streams and public canals on or connecting state,
county, and improved roads.

{928} The Twelfth Appellate District has addressed the two statutes,

stating:

Sections 5591.02 and 5591.21 [of the] Revised Code, as they refer to
“improved roads” must be read in pari materia and:it was the
legislative intent that the language “improved roads” as found in
" 'section 5591.21 [of the] Revised Code is qualified and limited by the
words “which are of general and public utility running into or
through such municipal corporation” contamed in Section 5591.02 [of v -
the] Revised Code. :

Washmgton Court House v. Dumford 22 Ohm App.2d 75, 78, 258 N.E.2d 261

(12th Dist. 1969).

‘R.C. 5501.49 governs bridges on a state highway system within a municipal
corporation, and is not applicable here.
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{929} In Piquq v. Geist, 59 Ohio St. 163, 52 N.E. 124 (1898}, the Supreme
Court of Ohio he;ld that a county was not required to repair a bridge that was
esta.b}ishevd,by a city for the _uée and convenience of the municipéh‘ty, and that
was not part of Sg state or county road, Thus, the purposé of R.C. 559}.02 énd
55691.21 is to “place responsibility fpr bridge construction and mainteﬁance upon
acity Where the bridge is sit_ﬁated on g ¢ity street and is meant to facﬂitatfa-local
| traffic prlmarﬂy” _Stqie e‘i'rel, Moraine v. Bd. of Cty. Commrs. of Montgomery
Cty., 2d Dist. No. 10633, 1987 Ohic App. LEXIS 5849, *11 (Feb. 12, 1987).

| {9130} Upon review, the trial court’sdetarmination that the bridge is one
of gen,erai and pgblic utility was supported by a prepon&erance of reliame,
probative, and substantial evidence. In sum, the evidence demonstrates that the
bridge is not primarily for the use and benefit of the city.

{931} Accordingly, the board’s first assignment of error is overruled.

E. Lack of Hearing at Trial Court Level

{ﬂf 32} In its gecond assignment of .e:'rror, the board contends that the trial
court erred by not holding a hearing in this administrative appeal. We disagree.

{ﬂl ‘33} R.C. 2506.03 governs the “hearin.g” of an administrative appeal and
providési fof fhe submiséion of additional evidence under certain circumstances.
The city filed a motion to submit additional evidence under the statute, and thé
trial court granted tihe motion. This court has held that if any of | the

circumstances for the submission of additional evidence under the statute appiy,

: Appx. 016
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the trial court is requiréd‘ to conduct an oral'r hearing; if not; the trial court may
hear the case without an oral hearing. Dawson v. Richmond His. Local School
Bd., 121 Ohio App.3d 482, 487, 700 N.E.2d 359 (8th Dist.1997); Scafaria .
Fairview Park, 8th Dist: No. 61008, 1992 Ohio App. LEXIS 5709 (Nbv. 12, 1992).

{134} Although the submission of adcii,tional' evidé;nce Would‘g;enenal_ly
trigger the hearing requirement, here, after the trial ._cour.t granted the oity’s
motion to submit additional evidence, the parties filed a “joint motion to schedule
an evidentiary hearing or in the alternative to schedule discovery, and enlarge
brief'nfg’ scheédule.” Within that motion, the ,partiéé submitted that, as an
alternative to a hearing, the trial court “could satisfy the hearing requirement of
R.C. § 2506.08 by affording the parties the opportunity to conduct discoverytover
a period of ninety (90) days and then submit respective briefs to [the] Court
thereafter.” The trial court granted the motion in parﬁ, and ordered a briefing
schedule after a 30-day period for discovery. -

{935} We are not persuaded by the board’s contention that, in spite of its
previoué position at the trial court level, the statutory requirement cannat. be
w;ﬂtived. Further, the board does not contén'd that .it h’éd more evidence dzj
tesfimohy for the trial court to consider. |
B {ﬂ36} In light of the above, the second assignment of error is overruled.

{937} Judgment affirmed.

Ttis ordered that appellee recover of appellants costs herein taxed.
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| The court finds there were reasonable grounds for this appeal.
~ ~.I.t, is ordered that a special mandate issue out of this court directing the
Cﬁyahoga County Court of Common Pléas to carry this judgment into execution.
A certified copy of this entry shall constitute the mandate pursuant to Rule

27 of the -Rules of Appellate Procedure.
i

LARRY AﬂJONES R., JUDGE

MARY J. BOYLE, P.J., and
KENNETHA. ROCCO, 4. CONCUR
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

CITY OF INDEPENDENCE . * Case No: CV-10-744246
Plaintiff : E '
Judge: NANCY MARGARET RUSSO

CUYAHOGA COUNTY BD. OF COUNTY COMM.
ETAL

Defendant | | JOURNAL ENTRY

96 DISP.OTHER - FINAL

THE COURT REVIEWED THE BRIEFS AND THE RECORD AND FINDS THAT THE DECISION OF THE CUYAHOGA
COUNTY BOARD OF COMMISSIONERS WAS UNREASONABLE AND ARBITRARY THEREFORE REVERSES THE
BOARD'S DECISION. THE OLD ROCKSIDE ROAD BRIDGE IS FOUND TO BE A BRIDGE OF "GENERAL AND PUBLIC
UTILITY" AS IT LIES BETWEEN TWO MUNICIPALITIES AND IS THERERORE NOT WITHIN THE MUNICIPAL
CORPORATION AS REQUIRED BY O.R.C. 723.01 AND O.R.C. 5591. THE COURT FINDS THAT CUYAHOGA COUNTY I8
RESPONSIBLE FOR THE REPAIR AND MAINTENANCE OF THE OLD ROCKSIDE ROAD BRIDGE. FINAL.

COURT COST ASSESSED TO THE DEFENDANT(S).

Judge Signature 07/192011

-96
07/19/2011
RECEIVED FOR FILING
TO19/2011 13:27:06
By: CLPAL
GERALD E. FUERST, CLERK
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COMMISSIONERS
Jimmy Dimora.
Timothy F. Hagan
Peter Lawson Jones

'AGENDA ACTIONS

December 2, 2010

The regular meeting of the Cuyahoga Board of County Commissioners was called to order
at 10:07 a.m. Commissioners Jimmy Dimora, Timothy F. Hagan and Peter Lawson Jones
were in attendance.

The December 2™ meeting resulted in the following actions:

1. Clerk of the Board, certifying and submitting the electronic record of proceadings from the
11/18/2010 meeting, in accordance with Ohio Revised Code Section 305.11,

Considered and adopted by unanimous vote,

INFRASTRUCTURE & DEVELOPMENT

2. County Engineer, submitting an agreement of cooperation with City of Beachwood for
resurfacing of Green Road from Chagrin Boulevard to Fairmount Boulevard.

This item was considered and adopted by majority vote, with Commissioner Dimora
recusing himself from the vote.

3. County Engineer, requesting authority to negotiate with Parsons Brinckerhoff Chio, Inc. for
consultant design engineering services for Highland Road Bridges Nos. 156, 157, 158 and 226
over Eudlid Creek in the City of Euclid, (Resolution No. 103108 - authority to seek proposals.)

This item was considered and adopted by majority vote, with Commissioner Dimora
‘recusing himself from the vote. :

4. Coijrity Engineer/Sanitary Engineering Division, submitting. SeWer Builder's Licenses for the
Year 2010; requesting authority for the County Administrator to execute said licenses,

This item was considered and adopted by majority vote, w;th Commissioner Dimora
recusmg himseif from the vote.

Office of the Clerk of the Board
1219 Ontario Street, Cleveland, Ohio 44113, (216) 443-7184, FAX (216) 348-4051, Ohio Relay Service 711
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57. - County Prosecutor, recommending to employ Michael P. Maloney, Esq. in the amount not-to-
exceed $5,000.00 for legal services in connection with Cuyahoga County Court of Common
Pleas Case No. CA95599, State of Ohio vs. Honorable David T. Matia, in accordance with Ohio
Revised Code Section 305.14.

This item was considered and adopted by majority vote, with Commissioner Dimora
recusing himself from the vote.

58, County Prosecutor, recommending to employ Richard Blake, Esg. and the law firm of Bricker &
Eckler, LLP, in the amount not-to-exceed $60,000.00 for legal services in connection with a
Federal government mvestlgatton in accordance with Ohio Revised Code Section 305.14.

This item was cons:dered and adcpted by ma;onty vote wuth Commussloner Dumora'
recusing himself from the vote.

59, County Prosecutor, submitting a settlement agreem‘ent in the amount of $10,000.00 in
connection with U.S, District Court Case No. 1:06CV1061, Dorothy A, Benison, Administrator of
the Estate of Frankie Lee Benison v. The Cuyahoga County Corrections Center, et al.

Considered and adopted by unanimous vote,

60. County Prosecutor, submitting a settlement agreement in the amount of $125,000.00 in
connection with Cuyahoga County Common Pleas Court Case No, 10 CV722861, Rita Walters v.

Cuyahoaga County Sheriff's Department, st al,

- Considered and adopted by unanimous vote.

61, County Prosecutor, submitting a settlement agreement in the amount of $5,000.00 in
connection with Cuyahoga County Court of Common Pleas Case No. CV-09-701747, Sonya
"Fullen, et al. vs. Cuyahoga County Board of Commissioners, et al,

Considered and adopted by unanimous vote.

62. County Prosecutor, submitting a seftlement agreement in the amount of $75,000.00 in
connection with Cuyahoga County Common Pleas Court Case No. 09-CV703012, Steven Key
and Tracy Miller Key v, Cuvahoqa County Sheriff's Department and Gerald T McFaul.

This item was considered and adopted by maJorlty vote, with Commlssmner Dimora
recusing himself from the vote,

63. - County Prosecutor, requesting & determination of whether or not Old Rockside Road, located in
- the City of Independence and Village of Valley View, is a road of general and public utility, as
that term is used in Ohio Revised Code Sections 5591.02 and 5591.21.

The Board determined that Old Rockside Road is not a road of general and public utility.

This item was considered and adopted by majority vote, with Commissioner Dimora
recusing himself from the vote,
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723.01 Legislative authority to have care, supervision, and control of pubhc
roads, grounds and bridges.

Municipal corporations shall have spedial power to regulate the use of the streets. Except as provided in section 5501 .49 of
the Revised Code, the legislative authority of a raunicipal corporation shail have the care, supervision, and control of the
public highways, streets, avenues, alleys, sidewalks, public grounds, bridges, aqueducts, and viaducts within the municipat
corporation. The liability or immunity from liabllity of 2 municipal corporation for injury, death, or loss to person or property
allegedly caused by a fallure to perform the responsibilities imposed by this section shall be determined pursuant to -
divisions (A) and (B)(3) of section 2744,02 of the Revised Code.

Effective Date: 04-09-2003

Appx. 022
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2506.01 Appeal from decisions of agency of political subdivisions.

{A) Except as otherwise provided in sections 2506.05 to 2506, 08 of the Revised Code, and except as modified by this
section and sections 2506.02 to 2506.04 of the Revised Code, every final order, adjudication, or decision of any officer,
tribunal, authority, board, bureau, commission, department, or other division of any political subdivision of the state may he
reviewed by the court of cormon pleas of the county in which the principal office of the political subdivision Is located as

provided in Chapter 2505: of the Revised Code.

{B) The appeal provided In this section is in additlon to any other remedy of appeal ’provide'd by law.

{C) As used in this chapter, “final order, adjudication, or decision” means an order, adjudication, or decision that determines
-rights, duties, privileges, benefits, or legal relationships of a person, but does not include any order, adjudication, or
decision from which an appeal Is granted by rule, ordinance, or statute to a higher administrative authority if a right to a
hearing on such appeal is provided, or any order, adjudication, or declsion that is issued. preliminary to or as a result of a

criminal proceeding

Effective paté: 03-17-1987; 08-17-2006

Appx. 023
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2506.03 H_earing.

(A) The hearing of an appeal taken in relation to a final order, adjudication, or decision covered by division (A} .of section
2506.01 of the Revised Code shall proceed as in the trial of a civil action, but the court shall be confined to the transcript
filed under section 2506.02 of the Revised Code uniess it appears, on the face of that trenscript or by affidavit filed by the
appellant, that one of the following applies: '

(1) The transcript does not contain a report of all evidence admitted or proffered by fche appeliant,

(2} The appellant was not permitted to appear and be heard in person, or by the appellant's attorney, in opposition to the
final order, adjudication, or decision , and to do any of the following:

(ay Present the appellant’s position, arguments, and contentions;

{b} Offer and examine witnesses and present evidence in support;
<. {c) Cross-examine witnesses purporting to refute the appellant's position, arguments, and contentions;

" (d) Offer evidence to refute evidence and testimony offered in"'opposition to the appellant’s position, arguments, ahd
contentions;

{e) Proffer any such evidence into the record, if the admission of it is denied by the officer or body appeated from.

(3) The testimony adduced was nct given uhder oath.

{4) The appellant wes unable to present evidence by reason of a lack of the power of subpoena by the officer or body
appealed from, or the refusal, after request, of that officer or body to afford the appellant opportunity to use the power of
subpoena when possessed by the officer or body.

(5) The officer or body failed to file with the transcript conclusions of fact supporting the final order, adjudication, or
decision . '

(B) If any circumnstance described in divisions (A){(1) to (5} of this section applies, the court shall hear the appeal upon the

transcript and additional evidence as may be introduced by any party. At the hearing, any party may call, as if on cross-
exarnination, any witness who previously gave testimony in opposition to that party.

Effective Date: 03-17-1987; 08-17-2006

\ Appx. 024

hittp://codes.ohio.gov/ore/2506.03 1/3/2014



LAWINEE = UKL ~ £L5U0.U4 UrGer, aGjugication, or gecision o1 Court, rage f ot

2506.04 Order, adjudication, or decision of court.

If an appeal is taken in relation to a final order, adjudication, or decision covered by division {A) of section 2506.01 of the
Revised Code, the court may find that the order, adjudication, of decision is unconstitutional, lllegal, arbitrary, capricious,
unreasonable, or unsupported by the preponderanice of substantial, reliable, and probative evidence on the whole record.
Consistent with its findings, the court may affirm, reverse, vacate, or modify the order, adjudication, or decision, or remand
the cause to the officer or body appealed from with instructions to enter an order, adjudication, or decision consistent with
the findings or opinion of the court. The judgment of the court may be appealed by any party on questions of law as
provided in the Rules of Appellate Procedure and, to the extent not in conflict with those rules, Chapter 2505, of the Revised

Code. )
Effective Date: 03-17-1987; 08-17-2006
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5591.02 Commissioners must build certain bridges.

The board of county commissioners shall construct and keep in repair all necessary bridges in rhumc;pai corporatlons on all
county roads and improved roads that are of general and public utility, running into or through the municipal corporaﬁons

and that are not an state highways.

Effective Date: 07-01-1989; 2007 HB67 07-03-2007

Appx. 026
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5591.21 'Bridges ~ bonds - land acquisition.

Except as provided in section 5501.49 of the Revised Code, the board of county commissioners shall conétruct and keep in
repalr necessary bridges over streams and pubilc canals on or connecting state, county, and improved roats. :

The board may submit to the electors the question of issuing county bonds for the construction of brkidges on proposed state
or county roads or connecting state or county roads, one or more of wmch may be proposed, but such bonds shafl not be

issued or sold until the proposed roads are actually established.

when the hoard determines it unnecessary in the construction of any bridge and the appreaches thereto to acquire the
‘entire land upen and over which the same shall be located, it may acquire such part of the land and sasements and rights in

the remainder thereof as are necessary and sufficient for such construction.

Effective Date: 07-01-1989

Appx. 027
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