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Now corries Plaintiff-Appellant, tlle State of ©liic} (tlie "State of Ohio"), b,, ncl

i11,1^0ugh tiae uncicrsigned counsel, and appeals ftom the Decision and Judgment EYltl'yr

jourrzali:zed by tiz:; Sr`xth District Court oi'Appeals on December 6, 2013 in ;StaEe of Ohio

v. Terrence Brown (t"i"' Dist< WD-12-070, 2013-Qhio-5351), a eoliy of which is attached

here#o. This case iziv®lves a felor,iy, raises a substantial coristituticinal question, and is

oile of prtblic or great geiieral interest. The State of Ohio lias filed a separate

memorandunn in support of jui°isdzction withthe records of tlaisHozaorable Court.
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Appellee

^r.

Terrance Brown

Appellant

^^^^^ION AtM JUDg NT

Decided; DEC ^ 6 8$3

Paul A. Dobson, Wood County Proseeuting Attorney, Gwen
Howe-Gobers, ChiefAssistantProseeuting :Attoraseyy and
David E. R:omaker Jr., Assistant Pxcsseeutang At$omey, for appeIlee>

Lawrence A. Gold, for appe1lant;

: u"<GF_3 P.J.

^) Appellant, Terrance Brown, was indicted in a single-eount indictment

alleging a violation of R..C. 2925.11 (A)(C)(l)(e), possession of 30 mg. of oxycodone, a

second-degree felony: ne trial court accepted appellant's no-contest plea, and senteneed

i to a mandatory term ofth€°ee years of amprisonment. Appellant appea!ed the

pd3" ^ . ^ ^Si+îs
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November 28, 2012 judgment of conviction and sentencing gf the Wood County Court of

Common Pleas and asserts the fo3iowinp, ^st;}rjf ^iex^€^ ; f`error;

Assi&ament of Error I; The triai court erred in its Judgment entry by

stating that Appellant had been gnfai:xiied that he was eligibIe for judieial

release wben, in.faet, he was ordered to serve a sna.ndatory sentence.

Assignitent of Error Ii. 't"ne arresting officer was without statutory

authority to initiate Appellant's traffic stop in violation of Appellant's right

to be free from unlawful search and seizure under the Fourth A:menttnaent

afthe Unitcd States Constitution and Article 13 Section 14 of the Ohio

Constitution.

Assignment ofEnor III: The trial caaart erred in denying Appellant's

motion to suppress in vioiation. of.A,:ppetlant:'s right to be free from

uniatvfui search and seizure under the Fourth Amendment afthe United

States Constitution and Article i, Section 14 afthe Ohio Constitution.

F^^ 2} In his first assignment of error, appellant argues the trial court erred

when it stated in its,judgme,iit entry appellant had been infarm;ed that he was

eligible for judicial release when, in fact, he was ordered at the sentcneing hearing

to serve a mandatory sentence and he was not inforrneci that he was eligible for

judicial release. The state agrees. However, the trial court issued a nune pro ttane

j'ndgment rernaving the language regarding judicial release on August €2, 2013.
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"fherefore, we^`̂ nd this issue has been rendered moot. A-ppellaxst's first assi^^.ent

of error is not well-taken.

(ffl 31 In his second azad thirdassigiirnents of error, appellant a:rgues the

arTesting officcr was without statutory authority to initiate appellant's traffi^. ^^M-,l

in violation ofappeliant's right to be free from t7.nlawful search and sei;,:^;rf, under

the Fourth Amenclmerit of the United StatesConstituticsn and Article 1, Section 14

of the Ohio Constitution. Therefore, he argues the evidence obtained as aresuit of

the ilIegalstop should have been excluded under the exclusionary rule. We agree.

IT, 4) ne following evidence was admitted at the motion to suppress hea.ring.

Kelly Clark, a patrol officer And K-9 handler for the Lake Township Police Department,

testified that at approximately 6:00 p:m. on March 16, 2011, 1 she was watching the

southbound traffic an,1W280 in. Wood County while parked in amarked patrol car in the

median. She pulled out;into the passing 1^ne, of the southbound traffic to observe another

vehicle, but could not reGall the reason fcr ferIlQ°wing the car. When she was,

approximately twocar lengths behind appe1iantgs vehicle, she observed both of his right

tires cross over the white lin.e.for about one hundred feet along a curve near the 795 exit

ramp; but the car did not leave the paved highway. She did not, however, include the

details of her observations i.q her repart. The officer testified she continued tv follow

appellant because he was not in a good area to make a stop. As she pulled up alongside

appellant, she observed him staring straight ahead and he did not turra to look at her. She

initiated a stopjtzst north of the intersection with the «Wo Turnpike, approximatvi,

3.
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two and one-h&1f miles from wbi,-re she had been parked. The officer Q:tifed that in her

11 ;y^ m as an officer, she attempts to stop evory vehicle where both fircs cross over ^i^.

white line, but she has not always given the, driver a citation.

$^; 5j, :i'h c, oflfl= testlfied s1ie infarrr,cd appellant that he was. being cited for a

=..:p<ke-: Iaic violation for leaving his lane of travel. She did not, however, ultimately

write; ium a citation for the violation because she arrested him for possession of drugs.

j, ;̂Jj 6) Appellant and Deszira ^`iatewel1, a passenger in appellant°s vehicle, both

testified the^^^^^ informed appellant that he should have yielded to a truck that merged

onto the highway and never said appellant had left his Iane. Appellant denied crossing

the fog line and explained that he was driving very deliberately to avoid being stopped

because of his outstandmg warrant and because he had drugs on him that ever^ngd

(IT 7) The trial court held thatthe officer had probable cause ta stop appellant

because of the marked 1ane violatian. Therefore, the cotrt denied the motion to suppress

the evidence obtained as a result of the stop.

(1% 8) The review of a motion to suppress decision involves a mixed question of

law and faet. United States v. Combs, 363 F.3d 925, 937 (6th C;ir.2004). Because the

trial court acts as the trier of fact, it alone weigbs the evidence and deterraalnes the,

credibility of the wltnesses. The reviewing court must accept the trial court's findings of

fact if they are supported by coinpetentq credible evidence. State v. Willianu; 134 Ohio

SOd 482, 2012pO1io-5699, 983 N.E.2d 1245, 126, and State v. Roberts, 110 Ohio St.3d

71, 2006-Ohio-3665, 850 N.E.2d 1168, $ 100. Accepting the supported factual findings,

4.
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the appellate oaur€ must independently detennirie as a matter of law, Without to

Fn : m1al ^urt's coneitasioi^, the f^ots metthe appropriate legal m: idi^^res.. Irz`.

J% 91 The Fouitli Amendment to the United States Constitution protects persons

ftin unreasonable searches and seizures. :Ms privilege is applicable to the states

through the Fourteenth Amendment. Mapp v. Oliics, 367 U.S. 643, 655, 81 S.Ct. 1684, 6

L.Ed:2d 1081 (1961).

ivii La) The"rea.sonablenese" ofastop and seizure "is measured in objective teffns

by exami:ning the totality vf'the circumstances," Ohio v. Robinette, 519 U.S. 33, 39, 117

S.Ct. 417, 136 L.Ed.2d 347 (1996). Any search or seizure that occurs "outside the

judicial process, withoutprior approval by judge or magistrate, are per se unreasonable

under the Fs^urtb Amen:. znent--subject only to a few specifically established and well-

delineated exception.s." 2dznce,y v. Arizara,437 U.S. 385, 390, 98 S.Ct. 2408, 57 L.Ed.2ci

290 (3978), quoting Katz v. £I'nited States, 389 U.S. 347,357, 88 S.Ct, 507,19 L.Ed.2d

576(1967).

^(# III Furthermore, any evidence obtained as a result ofarr. urdavwful search in

violation of the Fourth Amendment must be exclu:dec3 from tria1: Wong ,S`un v. United

States, 371 U.S. 471, 484-485, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). 'ih.e exclusionary

rule is notapplicable to viaiations of state law unless there is also aconstitutiona^

infi-ingeniente State v. Wilrraoth, 22 Ohio 5t.3d 251, 262-264, 490 N.E.2d 1236 (1986)

and State v. Myers, 26 Ohio St.2d 1909 i 96; 271 NE.2d 245 (1971).

Ve.
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1^€^ 12} Appellee cE,nc;^^s that the officer in this case did not have statut^ry

authority to stop ^ppWN mt for a itisdes^eanor vioiuti^^ of R.C. 451I .33, ^^ing outside

the r, laneq9 because the affloer was outside her jurisdzctian. R.C. 45I3.^9(A).

R.C, 45 13:39(A) provides ^tatehighwa..y patrol and county sher€^f`s or their deputies have

the^^^lusi^e authority to make arrests on interstate highways for specific offerEses. State,

v. Holbert, ^ 8 Ohio St2d 113, 3.11 NE2ci 22 (1974), para.gra.ph two of the syllabus.

'Mere is no statutory penalty for violation of thejurisdictkon statute.

(Iff 13} The fact that the towzisfiip 6fficer violated this statute in stopping appellant

does not automatically require excIusion saf the evidence obtained as a result of the stop..

See Aawater v. Lago Vista, 532 U.S, 318, 354, 121 S.Ct. I536;149 L.Ed.2d 549 (2001);

State v, Wilmoth, 22 Ohio St.3d 251, 262, 490 nI.E.2d 1236 (1986); and City ofKettering

v. ^.''ollen, 6401iioSt.2d 232, .235, 416N.E.2d S98 (1980). The unlawfuIstop would also

have to rise to the level of a constitutional violation before the exclusionary ru1e Nvtauld be

applicable. Id.

{Iff 14} Generally, seizaes based upon probable cause to arrest are reasonable

under the constitution. Atwater and Florida v. Royer, 460 U.& 491, 498, 103 S.Ct. 1319,

75 L,:Ed>2d 229 (1983). A police officer may stop and arrest a person without awarrant

iftheoffic-er has reasonable cause to believe the person is guilty of a felony or the officer

observes with his own senses that a in^^:sderneanor has been or is about tobe committed in

his presence. Carrol1 v. United States, 267 U.S. 132, 156H157, 45 S.Ct. 280, 69 L.Ed.

543 (1925). In Atwater, an officer made. an arrEst rather than the issuance of r-. ::iltationxor

6.
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i

a.,, ?iilnor mfisd^^c&nt^^ in violation of a sWe statute. The United ^.4 ates

„},: Court heId t:Iia:t t,i,^ exisi;er<ce of probable cause was su^'^e<wnt to mak-c the west

without a warant a reasonable intrusion upon a person's right to privacy, without the

need to balance the in'texests oi:•.tiae ^ovemrnentand the individuai4s right to privacy,

Atwater at 354,

^.̀ ) In the case before us, based upon the officer's obsen, ations, the of li'cer had

probable cause to stop appellant for a traffic violation, i:e., drivis.gouisi^^ the rnarked

lane. Tberefore,the stop did not violate the Fourth Amendment to the United States

Constitution. Howea;er, the Ohio Constitution can affo^d greater protection than the

United States Constitution. Calrfvrnia v. Greenwood, 486 U.S. 35, 43, 108 S.Ct. 1625,

100 LaEd.2d 30 {1988}.

1116) The Ohio Supreme Court hasalso reliedazpan the existence of probable

cause to find that awarra,ntless stop was reasonable even though the officer violated

statutory jurisdiction provisions. Hollen at 235. In Hallen, the caurt found that because

the offleer had probable cause to arrest a driver for a misdemeanor traffic violation,

stopping the driver outside the officer's jurisdiction, in violation of R.C. 2935.03(D), was

not an unreasonable infr.ingement of the individual's constitutional iights txnderthe

United States or Ohio C®nstitutians. Id.

{¶ 17} InState v. Weidenaara, 94 Ohio St.3ci 541, 764 iel'.E.2d 997 (2002), the court

also determined that when an "offficer,acting auts^^^ the officer's statutory territorial

jurisdiction, stops and dda.ius a motorist for an offense committed and obsmed outside

7.
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UE.is4slcEit3Y;., tIf.* seizure o^the m<<4wr:t, T!V 'At•' (3ffi'vtr ;S not unreaworPpb^^e per

se undcr the Fd b Amcndmenf.69 Id. at tJze sy-flMbus. However, the cou. rsoted that in.

thw .^.^6Ilexi case, it had considered the totality a1`thc circ^.r. .z^^^ cs todctc -e i#'t .c

cxtratc.-_ur-iaI stop violated the defendant's constitutional r:,ahts. nie additional

cor^^id'drntiox^s flh;a the Ii'callen court consad.crcd werc the facts that the offense was

cr^inrtatj^^^ -,vir`in the rffica'sjurr'sa'ictfvrz and Che oificcr was in hntpiarsuit: la: at 504,

Therefore, the Wezdemran court held that to determine whether the officer's

extraterritorial stop, which violated Ohio law, would be unreasonable under the standards

of the United States and Ohio Cans^itutaotis, despite Llie existence ofprvbablc cause, the

court must also consider the totality of the cirEumstances and balance the govemment's

interests in making the stop against the intrusion upon the individual's privacy< ld. at

305. The court applied the balancing test first enunciated in State v. Jones, 89 Ohio St.3d

4,30, 727 N.E.2d 886 (2000), syIlabus. The court later recognized the Jones holding

conflictcd with Atwater, 532 U.S. 318, 121 S.Ct. 1536, 149 L.Ed.2d 549, and Iimited the

Jones balancing test to infr%ng;ements of the Ohio Constitution. State v, Brown, 99Oluo

St.3d 323, 2€D03-lJhpa-3931, 792 N.E:2d 175, syllabus.

(if 18) Since Bra-vrn was decided, our court has addressed several cases without

distangu1shing betwceii the scope of protection provided ur^dcr the United States and Ohio

Constitutions. State v, Fitzpatrick, 152 Ohio App.3d 122, 2Q43-^'lmo-1445, 786 N.E.2d

942, 112 (6th Dist,) (we addressed only whether an cxtratcrritorial stop for amins^r

traffic violation was unreasonable under the Fourth Araendment, but applied the ,;' k,

8.
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dek.eAXniiiing WL.Io"f--r O1Ei^ Con3LiEi}.4iJi%:w.(N -v1o3aI,ci,1 Y { ^r Gt xYe^I °kL '.v^- Ez^;^d ^.:Af:.i 5^.6, w.CTp -wa.5

unY"ev'âa b4'causa..' the d t " : 1 ' G ' r did noi ;st'f:;^,e3?t anItTimlfitilt danger t4? [31.. r'o$E&rists)s

State v. ^1^•^1; 6:..ri P-ist. Fulton No. Fw03-0I0, 2004-Ohio-218 (:Mthout distinguishing

wb€:th,>. tih-11 asswAcd a United States or Ohio Constitutional infringement, we

held that the exciusic^nary r€de -*vas not apgiicable where an officer had probable cause tb

stop and arrest a driveroutside the afflicer'sjurisdicfaan vv^en the officer obse;zved the

driver commit a misdemeanor traffic offense within hisjtristizctiorian.d immediately

foil€swed the driver); State v. Jones, 187 Ohio .e^pp.3 d 478, 201 0-0h.io-1 600, 932 N<E.2d

904, 117 (6th Dist.) (defendant asserted viaiatiGiis o f €hc United States and Ohio

Constitutions Nyhen a township police officer stc^^ped. t.^e A.-.1-fc;radant; cari an intersta#;e

highway outside the officer's jdrisdiaion after abserv.grsg traffic offenses, but we found

only that t:hestop was reasonable under the United States Constitution beoause the officer

had probable cause to stop the driver even if he did not have statutory ^uthority to amst

or detain appellant or taissue traffic citations); and State v. Caldwell, 6th Dist. Wood Na.

WD-8W075, 20 1 O-Ohio- 1700, $ 21 (defendant asserted violations of both constitutions,

but we held only that the Fourth A.an:endme.rat was not infringed when a township police

officer violated state law by stopping a driver for crossing the fog line on an interstate

hagliway outside the officer's municipal jurisdiction because the officer had probable

cause to chase the driver after he initially pulled over in response to the offim activating

his lights and then drove off at a high sgeed).

^^^J', ^•L" $ 4 ~^ p ^ ^.; ^ ^'
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"Ge'ay, however, we cor :{-ude that We must reSa.,;r.c^ Lc the as^^ grnne_ of

exror raised by aJ s '^,adant in an extra.tenztoriaI stcp :.ass dbrt ad.dressztig the sp^^^ifio

violation alleged. ThevioIa.ti^.}>: c,t.he United States Constitution and the

viOlatiOn of the Ohio Constitution are- separate issues Nvhich require the application of two

za1:^-s of law as set fort^ inAlwcater and Brown: A stop, even if in violation of

state law, is not unreasonable under the Fourth Amendment to the United States

Constitution if the stop was based o-n probable cause. Atwater. However, a stop made in

violation of state law is;reasonable under Article 1, Section 14, of the Ohio Constitution

only when probable cause to make the stop exists and the goveznrr^^iit's interests in

allowing unauthorized officers to make this type of stop outweighs the i.ntrusiotl upon

individual privacy. 13rown.

(^ 20) Upon a review of the evidence and the law, we fmd that there was no

violation of the Fourth Amendment in this case because the townshi,) ufficer had:

probable cause to initiate the stop. Nvneth:edess, the drugs seized as a result 4fthe stop

should have been excluded froni evidence because the, stop was unreasonable under

Article Ig Section 14, of the Obio Constitution. It is undisputed that the township o^°'icer

violated R.C. 4513.39 by mAing the extraterritorial stop on an iritcrstate highway for a

rna€•ked lane violation, which is specified in R.C. 4513.39(A) as being within the

exclusive jurisdiction of the state highway patrol, sheriffs, and sbergff deputies. Fuather,

no extenuating circumstances were presented to justify an extraterritorial stop by

EI^^L^^oc^. rY: .
ti/ P ^;z,U^ R

^+cî'4^4^
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. (r

Wwn.sh€p police officers for this ty;^e of traffic violation. 'fhere:^ore, we find th..

extraterritorial stop under the ^liio Constitution.

M, 211 Appellant's sec^iid and third assigmenYs of in pari.

i`i^ ^:^) The judgment of the Wood County Court of Conunun Pleas is reversed in

part. The juuginc^:cs;- is reversed ori:ty as to t?f;: finding that the excIi.isionar-y rule was not

appIbcabie. We P;-rct that the evidence seized as a result of the unreasona.ble, warrantless

stop should iiave been suppressed. This case is remanded for proceedings consistent with

this decision. Appellee is ordered to pay the couit ccssts of this appeal pursuant ^o AI)D.R-

24.

Judgment reversed in part.

A certified eopy of t.his entry shall constitute the mandate pursuant to App.R. 27. See
also 6th Dist.Lac.a4pp.R. 4,

Mark L. PiLt°ykowski, J.

A:riene Singer P.J.

James l~3. Jeusern^, J.
CONCUR.

This decisson is subject to furthir_ . g by eSu me Court of
Ohio's Reporter of Decisions. Parties h^terested in v^EWing the fma.l reported

versic^nare advised to visit the C)h.io. Supreme Court's web site atc

11.
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