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TIIIS FELONY CASE INVOLVES A SUBTANTIAL CONSTITUTIONAL
QUESTION, IS OF PUBLIC OR GREAT GENERAL INTEREST, AND THE

SUPREME COURT OF OHIO SHOULD ACCEPT JURISDICTION

On December 6, 2013, the Sixth District Court of Appeals issued a decision and

judginent in this case (Appendix 1), in which it concluded that the tiial court should have

granted Defendant-Appellee:'s ("Defendant's") inotion to suppress. The appellate court

ruled that a township police officer's extraterritorial stop of Defeiidant on an interstate

highway was reasonable under the I.~ourth Amendment to the Clnited States Constitution,

but it was unreasonable uiider Article 1, Section 14 of the Ohio Constitution. See,

Appendix 1, ^.20. The appellate court, thu.s, reversed the trial court's judgment and

concluded that the trial court should have suppressed the fruits of the township police

offcer's stop, search, and seizure because it violated Article I, Section 14 of the Ohio

Constitution. See, Appendix 1, T 22.

The appellate court's decision iia this case is not simply `erroiieou.s' or a mere

discretionary aberratioil; it creates coiistitutional problenis on several fronts. And it will

serve as dangerous precedent for lower courts, causing for improper in.tezpretatioiis of the

Ohio Constitution.

The appellate court's decision constitutes a drastic' departure from well-

established constitutional pi-inciples. It contravenes numerous cases in which this Couz-t

hasiru.led that a, statutory violation does not ordinarily rise to the level of a constitutional

violation, and, therefore, the exclusionary rule should not.be applied. It also contravenes

this Court decisions in State if. Robinette (80 Ohio St.3d 234, 238-239, 685 N.E.2d 762

(1.9^-37)), and its progeny, where this Court ruled that, absent "persuasive reasons" to find

othei-wise, Article I, Section 14 of the Ohio Constitutiozi provides the sai.ne protections as
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the Fourtb. A7iiendmeiit to the United States Constitution, and C}bio's courts should

harmonize the two cons#:ittittions. The appellate court's decision also iinplicitly rejects the

constitutional test for extraterritorial stops, which this Court recently set forth in State v.

Jones (121. Ohio St.3d 103, 2009-Ohio-316, 902 N.E.2d 464). ln doing so, the appellate

court's decision lias created several in.tra-district and inter-district conflicts.

This Court should accept jurisdiction in this case and rule that a violation of R.C.

§ 4513.39 does not constitute a violation of Article 1. Sectioz7 14 of the Ohio Constitution

or the Fourtb. Aineiidrnent to the Uiiited States Constitutioil, and the exclusionary rule is,

therefore, inapplicable.

STATEMENT OF THE CASE

Oil May 19, 2011, the Wood County Graid Jury retcu7-icd a true-bill inclictineut

against the Defendaist, charging him with.Aggravated Possession of Drugs, in violation of

R.C. § 2925.11(A) and (C)(1)(d), a felony of the second degree.

Ozz .pebruary 21 and 22, 2012, the Defendant filed a motion to suppress and a

revised motion to suppress, respectively.

On June 14, 2012, the trial court held an evidentiary hearing on tliose nzotions.

On June 20, 2012, the ti-ial court journalired ail order, denying the motion to

suppress.

Sulisequezitly, on September 14, 2012, the Defendant tendered a no-contest plea

to an amended charge of Aggravated Possession of Drugs, in violation of R.C. §

2925.11(A) and (C)(1)(c), a felony of the second degree.

And, on Novei-nber 26, 2012, the trial court sentenced the Defen.dait to a

mandatory three-year prison terrn.
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The Defendant timely appealed to the Sixtli District Court of Appeals, challeziging

the trial court's denial oi.' 17is motions to suppress. On December 6, 2013, the appellate

cotrrt journalized its decision and ju.dgtncilt (Appendix 1) in favor of Defendant:

The State of Ohio has tiinely appealed that decision to this CoLirt.

STATEMENT OF FAC'I'S

On March. 16, 2011, Officer Kelly Clark, a Lake Towziship police officer, was

driving her marked police cruiser southbound on 1-280, an interstate route that rwis

through the heart of Lake Towciship. While doing so, she observed the Defendatit's

vehicle comniit a"inarked lanes" violation (i.e., a violation of. R.C. § 4511,33).

Specifically, Officer Clark saw the passenger-side tires of the Defendant's vehicle cross

over the white edge line of the road for approximately a hundred feet while negotiatilig a

curve in the road.

Officer Clark called in the license plates and initiated a traffic stop on I-280.

Upon her initial approacll, she learned that the driver (the Defendant herein) had a

suspended driver's license. And, during the traffic stop, Officer Clark - who is a

seasoned canine handler and felony-interdiction officer - observed several "criminal

indicators," factors that lead her to believe that the Defendant and his female companion

might be engaged in other, rnore-serious, criminal activity. As a result, Officer Clark

called for backup.

After backup arrived, Officer Clark deployed her drug-dog, Bruno, and conducted

an exterior sniff of the Defendant's vehicle. Bruno positively and objectively

alertedlindieated to the Defeiidant's vehicle. Shortly thereafter, officers began a

3



Nvarrairtless search of the Defendant's vehicle, at which tiin.e they too noticed the odor of

marijuana in the vehicle. Ultianately, officers discovered and seized a plastic bag

containing 120 oxycodotie pills and another plastic bag containiizg marijuana. The

officers' discoveries lead to the Defendant's arrest axid the Defendant's ensuing

indictmeiit by the Wood County Grand Jury.

In the trial court, the Defendant filed two motions to suppress: one was filed on

February 21, 20I2, and a revised motion was filed the liext day. Neither motion asserted

'(expressly or otherwise) that Article I, Section 14 of the Ohio Constitution provided

greater protection thail the Fourth Ann.en.dnient to the United States Constitutio.n. The

trial court's order, in which it denied the Defendant's motions to suppress, never

considered or deter.nn.ined (expressly or otherwise) that Article l, Section 14 of the Ohio

Constitution provided greater protection than the Fourth Airrendrrient to the United States

Col7stitLltloll

On appeal, the Defendant never asserted (expressly or otherwise) that A-ticle 1,

Section. 14 of the Ohio Constitution provided greater protection than the Pourth

Amendment to the United States Constitution. ln its merit brief, therefore, the State of

Ohio never refuted the idea that Article I, Section 14 of the Ohio Constitution provided

greater protection than the Fout'th Amendment to the United States Constitution; rather, it

proceeded under the precepts of well-established law that the constitu:tional protections

were equal and coextensive.

In its decision and judgment, the Sixth District Court of Appeals took a different

approacll, sua sponte. It determined that Officer Clark's extraterritorial stop, which

violated R.C. § 4513.39(A), did not violate the Fourth Amendiiient to the United States
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Constitution. But the appellate court also ruled, sua sponte, (1) that Article I, Section 14

of the Obio Con.stitutioxx provided greater protection than the Fourtti Artueiidment to the

United States Constitution, and (2) that Officer Clark's extraterritorial stop, which

violated R.C. § 4513.39(A), also violated Article 1, Sectiori 14 of the Ohio Constitution.

Thc appellate court, therefore, concluded that the trial court should llave irivoked the

exclusionary rule and suppressed the fzuit.s. of the traffic stop.

Nowhere in the appellate court's decision did that court ever posit any reasons,

persuasive or otherwise, in support of its conclusion that Article I, Section 14 of the Ohio

Constitution provided greater protection than the Fourth Ainendment to the United States

Constitution. See, generally, Appendix l.

LAW AND ARGUMENT

SOLE PROPOSITION OF LAW: A violation of R.C. § 4513.39 does uot rise to the
level of a constitutional violation under Article 1, Section 14 of the Ohio
Constitution or the Fourth Amendment to the United States Constitution; therefore,
the exclusionary rule cannot be invoked to suppress the fruits of any such statutory
violation.

1. Introduction.

"I'he appel.late caurt's decisiozi in this case is not simply 'erroneous' or a xnere

discretionary abezTation; it creates constitlttional problems on several fronts. If left

unt©uched, it will serve as dangerous precedent for lower courts to engage in improper

interpretations of the Ohio Constitution.

This Court should accept jurisdiction in this case and rule that a violation of R.C.

§ 4513.39(A) does not constitute a violation of Article 1, Section 14 of the Ohio

Coiistitution or the Fourth Amendment to the United States Constitution; therefore, the
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exclusionary i-ale does not apply to otherwise suppress the fi-uits of such a statutory

violation.

H. A statutory violation does not traditionally rise to the fevel of a constitu.tionai
violatioii; tlierefore, it is improper for a court to utilize the exclusionary rule
to suppress evidence derived from a statutory violation alane.

Tlris Court has consistently ruled that tlle exclusionary rule will iiot ordizrarily be

applied: to evidence that is the product of police conduct that violates state law but does

ja.ot violate constitutiona.l rigl.its. See, e.g., State v. Wilnaoth, 22 Ohio St.3d 251, 262, 490

N.E.2d 1236 (1986); Ketterirtg v. Hollen, 64.Oh.i.o 8t.2d 232, 235, 416 N.E.2d 598

(1980); State v...Mvers, 26 Ohio St.2d 190, 1.96, 271 N.E.2d 245 (1971); State v. Downs,

51 Ohi.o St.2d 47, 63-64, 364 N.E.2d 1140 (1977); I-.irilliard v. Elfrink, 77 Ohio St.3d 155,

672 N.E.2d 166 (1996); State v. Droste, 83 Ohio St.3d 36, 697 N.E.2d 620 (1998); State

v. Davis, 56 Oliio St.2d 51, 55-56, 381 N.E.2d 641 (1978). The United States Suprei-ne

Court agrees. See, .rttivater v. Lago Vista, 532 U.S. 318, 354, 121 S.Ct. 1536, 149

L.Ed.2d 549 (200]); Virginia v. Moore, 535 U.S. 164, 170-171, 128 S.Ct., 1598, 170

L.Ed.2d 559 (2008).

Indeed, in this case, the appellate court acknowledged this well-established

principle. Appendix, IN 11 and 13. But the appellate court nonetheless invoked the

excltisionary rule on the premise that the statutory violation in this case rose to the level

of a constitirtional violation under Article I, Section 1.4 of the Ohio Constitution.

In doing so, the appellate court's decision defies the well-establish maxim that a

statutory violation, which does not rise to tlae level of a constitutional violation, does not

warrant application of the exclusionary rule.
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111. Ordinarily, the protections provided by Article 1, Section 1.4 of the Ohio

Constitution are coextensive with those provided by the Four•th Amendment
to the United States Constitutiotr, and the Ohio Constitution should not be
construed to provide greater protection unless there are persuasive reasons

to do so.

Tl1is Court has consistently rniled that the language of Article T, Section 14 of the

Oliio Constitution is 'nearly identical" to that fouutd in the Fourth Ame.ndmen.t to the

United States Constitution; therefore, the protections provided by Article I, Section 14 of

the Ohio Cotistitution are, generally, coextensive with those provided, by the Fourth

Arnendmeirt to the United States Constitution. See, e.g., State v. Robinette, 80 Ohio St.3d

234, 238-239, 685 N.E.2d 762 (1997); State v. Murrell, 94 Ohio St.3d 489, 493-494, 764

N.E.2d 986 {2002}; State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, 817 N.E.2d

864, ^ 55; State ti=. Buzzard, 1.12 Ohio St.3d 451. 2007-Ohio-373, 860 N.E.2d 1006, T 13,

fn. 2; State v. Smith, 124 Ohio St.3d 163, 2009- Ohio-6426, 920 N.E.2d 949, 1110, fii. 1.

This Court has further ruled that courts should harmonize their interpretation of Article X;

Section 14 of the Ohio Constitution with the 1=ourtlr. Aniendment, "unless there are

persuasive reasons to find otlierwise." Robinette, 239.

Here, the appellate court's decision did not simply fail to harnlon.ize the state and

federal constitutions; it expressly ruled that the Ohio Constitution provided greatei-

proteetion than the Fourth Amendment. Worse, the appellate court did not articulate any

I The Fourth Arxrendrnent to the United States Constitution provides as follows:
"The right of the people to be secure in their persons, houses, papers, and effects, against
unreasoriable searches and seizures, shall not be violated, and no Wa;rants shall issues,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized." Article I, Section 1.4 of
the Ohio Constitution provides as follows: "The right of the people to be secure in their
persons, houses, papers, and possessions, against unreasonable searches and seizures
shall ir.cat be violated; and no warrant shall issue, but upon probable cause, supported by
oath or affinnation, pa-ticularly describing the place to be searched and the person or

things to be seized."
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reasons (persuasive or otherwise) to support its cojxclusioii tl-iat Officer Clark's actions,

which did not violate the I~ourth Aniendinen.t, n.oiletlieless soaneliow violated Article 1,

Section 14 of the Otio Coiistitution. See, Appendix 1, 120.

Wbile it is the province of Ohio's courts to interpret and apply the Ohio

Constituti,on. the State of Ohio submits that it is not the province of an appellate court to

expand the protections provided by the Ohio Constitution witiiout providing any i-eason.s,

Iet al.raiie "persuasive reasons", for doing so.

IV. A violation of R.C. § 4513.39 does tiot rise to the level of a constitutional
violation under the Fourth Amendment to the United States Constitution or
Article 1, Section. 14 of the Ohio Constitutioii; therefore, the exclusionary
rule does not apply to otherwise suppress the fruits of such a statutory
violation.

In arrivizzg at its conclusion that Officer Clark's conduct violated Article 1,

Spction 14 of the Ohio Co.nstitution, the appellate court below used the wrong

constitutional standard, namely, the standard set forth in Slate w. Weidman (94 Ohio

St.3d 501, 2002 Ohio 1484, 764 N.E.2d 997 (2002)). See, Appendix, ^ 17. In YTTeidman,

this Court ruled that an extraterritorial stop, which otherwise violated R.C. § 2935.03, did

not violate the Fourth Amendsneiit, and, tlierefore, the exclusionary rule did not apply.

See, Id., 503-506. In reaching its conclusion, the YYeidrnan Court applied the two-part

test tliat this Court had first adopted in State v. Jones, 88 Ohio St.3d 430, 437, 717 N.E.2d

886 (2000), which itself adopted the two-part balaaicing test set forth in Wyoming v.

Houghton, 526 U.S. 295, 299, 119 S.Ct. 1297, 143 L.Ed.2d 408 (1999). That balancing

test, however, has since been rnodified by both the United States Supreme Coui-t and this

Court; thus, the appellate court applied the wrong constitutional standard.
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In T'irginia v. .11!toore (553 U.S. 164, 128 S.Ct. 1598, 170 L.Ed.2d 559 (2008)), the

United States Supreme Cnurt reaffirmed a long-held constitutional inaxim; "[NY]hen an

officer has probablc cause to believe a person. has corn.niitted even a minor cri^i-ie in his

presei-ice, the balancing of private and public interests is not in doubt. The arrest is

constitutionally perniissible." Id., 171. OiZe year later, in State v. Jones (121 Ohio St.3d

103, 2009-Ohio-31 G, 902 N.E,2d 464), this Court embraced the constitutional rationale

set fort1i in Virginia v. Moore, supra. In Jones, this Court ruled that the United States

Suprenie CouWs ruling in Yirginia v. Moore, supra, "removed any room for findiiib that

a violatiozi of a state statute, such as R.C. § 2935.03 [a jurisdictional statute], in and of

itself, could give rise to a Fourth A.m.endinent violatioi-i and result in suppression of the

evidence." Jones, ^ 15. Furthermore, the Jones Court expressly rejected Mr. Jones's

invitatiori to adopt a balancing test in cases iiivolving extraterritorial stops:

Likewise, we must reject appellee's entreaties that we develop a balancilig
test for deteiminriig wlaex-i to iinpose a suitable sanction for a law-
enforcement officer's violation of the territorial limits on arrest powers.
Generally, establishing a remedy for a violation of a statute ren-iains in the
province of the General Assembly[2], not the Suprerne Court.

Id., ^ 22.

Altliough the State of Ohio briefed the 2009 Jones case to the appellate court

below, the appellate court nonetheless chose to ignore. it and instead relied upon aza

ian.proper constitutiotial rationale. In doing so, the appellate court essentially created a

statntoiy remedy wliere none othettivise exists, and rationalized its conduct by couching

the retned.y in constitutional teiYns under Article 1, Section 14 of the Ohio Constitution.

2 Despite the seve3i occasions on which Ohio's General Assembly has amended
R.C. ^ 4513.39, the Gelierat Assezaibly has consislently cliosen not to provide a statutory
remedy for a violatioxi of that statute, sucll as suppressioii of evidence. See, generally,
R.C. § 4513.39.
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V. The appellate court's decision .has created intra-ctist:r.ict aiid inter-district
confli.cts.

The appellate court's decisioii ackiiowledges that while f3iYlc.er Clark's conduct

violated a jurisdictional statute (i.e., R.C. § 4513.39), it did not violate the Fourth

Aniendment to the Uiiited States Constitution. In that regard, the appellate couWs

decision is in han.nony with other Ohio court decisioiis. See, e.g., State 1% Jbnas, 187

Ohio App.3d 478, 2010-Ohio-1600, 932 N.E.2d 904, ^IT 2, 7-18 (6"' Dist.) (an

extraterritorial stop tliat otherwise violated R.C. § 4513.39 did z-iot violate the state or

federal constitutions); State is. Caldwell, 6"' Dist. WD-08-075, 2010-Ohio-1.700, jj^ 8-21

(an extraterritorial stop that othenvise violated R.C. § 4513.39 did not violate the state or

federal constitutioiis); State v. Harris, 6r'' Dist. L-81-228, 1982 Ohio App. LEXIS 14388

(Feb. 12, 1982) (an extraterritorial stop that otherwise violated R.C. § 4513.39 did not

warrant invocation of the exclusionary rule); State v. Annis, 11`" Dist. 2001-P-0151.,

2002-Oliio-5866, i[$ 9-31 (an extraterritorial stop that otherwise violated R.C. § 4513.39

did not violate the Foau-th Ainend.znent); State ir. Aleshire, 10"' Dist. 85AP-869, 1986 WL

8671 (Aug, 5, 1986) (a towiiship officer's extraterritorial stop did not violate tl-ie Fotuth

Amendment); State v. Dillehay, 3"d Dist. 17-12-07, 2013-Ohio-327, 2013 WL 428651, J^

32-35 (an extrateiritorial stop that otlierwise violated R.C. § 2935.03 did not rise to the

level of a coiistitntional violation); State v. Wilson, 10l'' Dist. 13A1'-205, 2013-Ohio-

4799, 2013 WL 5874741, 1111 6-13 (aii extraterritorial stop that otherwise violated R.C. §

2935.03 was not a coizstitution.ai violation).

But, in this case, the appellate court chose to create dishann.oiiy wheii it did not

hannoni.ze Article I, Section 14 of the Ohio Constitution with the Fourth Amendment;

rather, it ru.led that Article 1, Sectiox-i 14 of the Ohio Constitution provides greater

10



protection thwi the Fourth Ainendii-kent. In doing so, the appellate court agiiored the iule

established by this Court in State z^ Robinette, supra, and created clishai-mony between the

state aaid federal constitutions. In doing so, it also created intra-district and inter-district

coilflicts. Compare, Appendix l; With, State v.:loracs, supra (intra-district conflict); State

v. Caldwell, supra (intra-district con#lict); State.̂  v. Harris, supra (ik-it.ra.-district coi-iflict);

State v. Aznzs, supra (inter-district conflict); State i^ Aleshire, supara. (inter-district

conflict); State v. ..L)illehay, supra, (inter-district qonflict); State v. li`''ilsorr, supra (inter-

district conflict).

CONCLUSION

The appellate court below defied constitutional conventions to coaiclude that a

violation. of R.C. § 4513.39, while not a violation of the Fourth Aznendnlent, was

soniehow aviolation. of Article 1, Section. 14 of the Ohio Constitution. In essence, the

appellate court improperly interposed its own interpretation of the Ohio Constitution.

This Court should accept jurisdiction of this discretionary appeal and conclude

that an extraterritorial stop, which otherwise violates R.C. § 4513.39, does not constitute

a violation of Article 1, Section 14 of the Ohio Constitution or the Fourth Amendment to

the United States Constitution; therefore, the,exclusionary rule is inapplicable. As a

result, this Court s1iould reverse the appellate court's decision and judgn.ent, and affirnn

the trial court's refusal to suppress the evidence and later judgrnent of conviction and

senteiice.
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SINGER, P.J.

(Iff 1) Appellant, Terrance Brown, was indicted in a single-count indictment

alleging a violation of R.C. 2925.11(A)(C)(1)(c), possession of 30 mg. of oxycodone, a

seaond-degree felony. The ttrial court accepted appellant's no-contest plea, arid sentenced

him to a mandatory tenn ofthree years of iriaprisonm.ep.t. Appellant appealed the

. . ^ •^ d ^{^

WN-

1♦ ^



November 28, 2012 judgment of conviction and sentencing uf the Wood County Court of

Common Pleas and asserts the following assignments of error:

Assignment of Error I. The trial court erred in its Judgment entry by

stating that Appellant had been informed that he was eligible for jud`scial.

release when, in fact, he was ordered to serve a rnandatory sentence.

Assignment of Error 11: The arresting officer was. without statutory

authority to initiate Appellant's traffic stop in violation of Appellant's right

to be free from unlawful search and seizure under the Fourth Amendment

of the United States Constitution and Article 1, Section 14 of the Ohio

Constitution.

Assignment of Error III: The trial court erred in denying Appellant's

motion to suppress in violation of Appellant's right to be free from

unlawful search and seizure under the Fourth Amendment of the United

States Constitution and Article I, Section 14 of the Ohio Constitution.

{i( 2) In his first assignment of error, appellant argues the trial court erred

when it stated in its judgment entry appellant had been informed that he was

eligible for judicial release when, in fact, he was ordered at the sentencing hearing

to serve a mandatory sentence and he was not informed that he vas eligible for

judicial release. The state agrees. However, the trial court issued a nunc pro tunc

judgment rennoving the language regarding judic.ial release on August 12, 2013.

JOURNALIZED
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Therefore, we find this issue has been rendered moot. Appellant's first assignmertt

oferror is not well-taken.

()J 3} In his second and third assignments of error, appellant argues the

arresting officer was without statutory authority to initiate appellant's traffic stop

in violation of appellant's right to be free from unlawful search and seizure under

the Fourth Amendment of the United States Constitution and Article 1, Section 14

of the Ohio Constitution. Therefore, he argues the evidence obtained as a result of

the illegal stop should have been excluded under the exclusionary rule. We agree.

{14} The following evidence was admitted at the motion to suppress hearing.

Kelly Clark, a patrol officer and K-9 handler for the Lake Township Police Department,

testified that at approximately 6:00 p.m. on March 16, 2011, she was watching the

southbound traFic on 1-280 in Wood County while parked in a marked patrol ear in the

median. She pulled out into the passing lane of the southbound traffic to observe another

vehicle, but could not recall the reason for following the car. When she was

approximately two car lengths behind appellant's vehicle, she observed both of his right

tires cross over the white line for about one hundred feet along a curve near the 795 exit

ramp, but the car did not leave the paved highway. She did not, however, include the

details of her observations in her report. The officer testified she continued to follow

appellant because he was not in a good area to make a stop. As she pulled up alongside

appellant, she observed him staring straight ahead and he did not turn to look at her. She

initiated a stop just north of the intersection with the Ohio Turnpike, approximately

JOURNALIZED' E,
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two and one-halfxniles from where she had been parked. The officer testified that in her

11 years as an officer, she attempts to stop every vehicle where both tums cross over the

white line, but she has not always given the driver a citation.

jj[ 5) The officer testified she inform.ed appellant that he was being cited for a

marked lane violation for leaving his lane of travel. She did not, however, ultimately

write him a citation for the violation because she arrested himfor possession of drugs.

{1[ 5) Appellant and Deszira Gateweli, a passenger in appellant's vehicle, both

testified the officer informed appellant that he should have yielded to a truck that merged

onto the highway and never said appellant had left his lane. Appellant dmied crossing

the fog line and explained that he was driving very deliberately to avoid being stopped

because of his outstanding warrant and because he had drugs on him that evening.

(if 71 The trial court held that the officer had probable cause to stop appellant

because of the marked lane violation. Therefore, the court denied the motion to suppress

the evidence obtained as a result of the stop.

{418} The review of a motion to suppress decision involves a mixed question of

law and fact. United States v. Cambs, 369 F.3d 925, 937 (6th Cir.2004). Because the

trial court acts as the trier of fact, it alone weighs the evidence and determines the

credibility of the witnesses. The reviewing court must accept the trial court's findings of

fact if they are supported by competent, credible evidence. State v. Williams, 134 Ohio

St.3d 482, 2012-Ohio-5699, 983 N.E.2d 1245, 126, and State v. Roberts, 110 Ohio St.3d

71, 2006-Ohio-3665, 850 N.E.2d 1158, 1100. Accepting the supported factuai fnzd:ings,

4.
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the appellate court must ind.ependently determine as a matter of law, without deference to

the trial court's conclusion, whether the facts met the appropriate legal standard. Id.

(i( 9) The Faurtli Amendment to the United States Constitution protects persons

from unreasonable searches and seizures. This privilege is applicable to the states

through the Fourteenth Amendment. Mapp v. Ohio, 367 U.S. 643, 655, 81 S.Ct. 1684, b

L.Ed.2d 1081 (1961).

(,110) The "ireasona.bleness" of a stop and seizure "is measured in objective terms

by examining the totality of the circumstances." Ohio v. Robinette, 519 U.S. 33, 39, 117

S.Ct. 417, 136 L.Ed.2d 347 (1996). Any search or seizure that occurs "outside the

judicial proms, without prior approval by judge or magistrate, are per se unreasonable

under the Fourth Amendment-subject only to a few specifically established and well-

delineated exceptions." Mincey v: Arizona, 437 U.S. 385, 390, 98 S.Ct. 2408, 57 L.Ed.2d

290 (1978), quoting Katz v. United States, 389 U.S. 347, 357, 88 S,Ct. 507, 19 L.Ed.2d

576(1967).

IJT 1:1l Furthermore, any evidence obtained as a result of an unlawful search in

violation of the Fourth Amendrrtent must be excluded from trial. Wong Sun v. United

States, 371 U.S. 471, 484-485, 83 S.Ct, 407, 9 L.Ed.2c1441.(1963). The exclasionary

rule is not applicable to violations of state law unless there is also a constitutional

infftingement. State v. Wilmoth, 22 Ohio St.3d 251, 262-2,64, 490 N.E.2d 1236 (1986)

and State v. Myers, 26 Ohio St.2d 190,196, 271 N.E.2d 245. (1971).

i
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{1121 Appellee concedes that the officer in this case did not have statutory

aut°hority to stop appellant for a misdemeanor. violation of R.C. 4511.33, driving outside

the marked lanes, because the officer was outside herjurisdiction. R.C. 4513,39(A).

R.C. 4513.39(A) provides state highway patrol and county sheriffs or their deputies have

the exclusive authority to make arrests on interstate highways for specific offenses. State

v. Holbert, 38 Ohio St.2d 113, 311 N.E.2d 22 (1974), paragraph two ofthe.syilabus.

There is no statutory penalty for violation of the jurisdiction statute.

{Ig 13} The fact that the township officer violated this statute in stopping appellant

does not automatically require exclusion of the evidence obtained as a result of the stop.

See Atwater v. Lago Vista, 532 U.S. 318, 354, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001);

State v&Vilmpth, 22 Ohio St.3d 251, 262, 490 N.E.2d 1236 (1986); and City vfKe#tering

v Hollen, 64 Ohio St.2d 232, 235, 416 N.E.2d 598 (1980). The unlawful stop would also

hive to rise to the level of a constitutional violation before the exclusionary rule would be

applicable. Id.

JJ[ 14) Generally, seizures based upon probable caus e to arrest are reasc=na.ble

under the constitution. Atwater and Florida v. Royer, 460 U.S. 491, 498, 103 S.Ct. 1319,

75 L.Ed.2d 229 (1983). A police officer may stop and arrest a person without a warrant

if the officer has reasonable cause to believe the person is guilty of a felony or the officcr

observes with his own senses that a misdemeanor has been or is about to be coramitted in

his presence. Carrrzll v. United States, 267 U.S. 132, 156-157, 45 S.Ct. 280, 69 LEd..

543 (1925). In Atwater, an officer made an arrest rather than the issuance of a citation for

^^^ ^r ^
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an observed minor misdemeanor in violation of a state statute. The United States

Supreme Court held that the existence of probable cause was sufficient to make the mTest

without a warrant a reasonable intrusion upon a person's right to privacy, without the

need to balance th.e interests of the governmeant and the individual's right to privacy.

Atwater at 354.

1115} In the case before us, based upon the officer's observations, the officer had

probable cause to stop appellant.for a traffic violation, i.e., driving outside the marked

lane. 'I'hearefvre, the stop did not violate the Fourth Amendment to the United States

Constitution. However, the Ohio Constitution can afford greater protection than the

United States Constitution. California v. Greenwood, 486 U.S. 35, 43, 108 S.Ct. 1625,

100 L.Ed.2d 30 (1988).

{I 16} The Ohio Supreme Court has also relied upon the existence of probable

cause to find that a warrantless stop was reasonable even though the officer violated

statutory jurisdiction provisions. Hollen at 235. In Hollen, the court found that because

the officer had probable cause to arrest a driver for a misdemeanor traffic violation,

stopping the driver outside the officer's jurisdiction, in violation o£R.C. 2935.03(I]), was

not an unreasonable infringement of the individual's constitutional rights under the

United States or Ohio Constitutions. Id.

fil 17} In State v. Weiderrman, 94 Ohio St.3d 501, 7641o1.E.2d 997 (2002), the court

also determined that when an "officer, acting outside the officer's statutory territoriW

jurisdiction, stops and detains a motorist for an offense committed and observed outszde

^^^JM779
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the officer's jurisdiction, the seizure of the motorist by the officer is not unreasonable per

se under the Fourth Amendment." Id. at the syRabus. However, the court noted that in

the Hol'len case, it had considered the totality of'the circumstances to determine if the

extraterritorial stop violated the defendant's constitutional rights. The additional

considerations that the Hollen court considered were the facts that the offense was

committed within the officer's,jurisdiction and the officer was. in hot pursuit. .Id. at 504.

Therefore, the Weideman court. held that to determine whether the officer's

exttraterritorial stop, which violated Ohio law, would be unreasona,ble under the standards

of the United States and Ohio Constitutions, despite the existence oi'probable cause, the

court must also consider the totality oi'the circuxnstances and balance the governrnent's

interests in making the stop against the intrusion upon the individual's privacy. Id. at

505. The court applied the balancing test first enunciated in State v, Jones, 88 Ohio St.3d

430, 727 N.E.2d 886 (2000), syllabus. The court later recognized the Jones holding

conflicted with Atwater, 532 U.S. 318, 121 S.Ct. 1536, 149 L.Ed.2d 549, and lirn.ited the

Jones balancing test to infringements of the Ohio Constitution. State v. Brown, 99 Ohio

St.3d 323, 2003-Ohio-3931, 792 N.E.2d 175, syllabus.

{118} Since Brown was decided, our court has addressed several cases.without

distinguishing between the scope of protection provided under the United States and Ohio

Constitutions. State v. Fitzpatrick, 152 Ohio App.3d 122, 2003-Ohio-1405, 786 N.E.2d

942, 112 (6th Dist.) (we addressed only whether an extraterritorial stop for a minor

traffic violation. was unreasonable under the Fourth. Amendment, but applied the test for

JOURNALIZED
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determining whether the Ohio Constitution was violated when we held that the stop was

unreasonable because the driver did not present an imminent danger to other motorists);

State v. .81ack, 6th Dist. Fulton No. F-(13-010, 2004-Ohio-218 (without distinguishing

whether the defendant asserted a United States or Ohio Constitutional infringernent, we

held that the exclusionary r+ule was not applicable where an officer haci probable cause to

stop and affest a driver outside the officer's jurisdiction when the officer observed the

driver commit a misderneanor traffic oftcnse within his jurisdiction and immediately

followed the driver); State v. Jones, 187 phio App.3d 478, 2010-C}hio-1600, 932 N.E.2d

904, 117 (6th Dist.) (defendant asserted violations of the United States and Ohio

Constitutions when a township police officer stopped the defendant, on an int.erstate

highway outside the officer's jurisdiction after observing traffic offenses, but we found

only that the stop was reasonable under the United States Constitution because the officer

had probable cause to stop the driver even if he did not have statutory authority to arrest

or detain appellant or to issue traffic citations); and State v. Caldweld, 6th Dist. Wood No.

WD-8-075, 20 10-Ohio-1700, 121 (defendant asserted violations of both cctinstitutions;

but we held only that the Fourth Arnendment was not infringed when a township police

officer violated state law by stopping a driver for crossing the fog line on an interstate

highway outside the officer's municipal jurisdiction because the offtcer had probable

cause to chase the driver after he initially pulled over in response to the officer activating

his lights and then drove off at a high speed).

0
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(ij 19) Today, however, we conclude that we must respond to the assignm. ent of

error raised by a defendant in an extraterritorial stop case by addressing the specific

constitutional violation alleged. The violation of the United States Constitution and the

violation of the Ohio Constitution are separate issues which require the application of two

separate rules of law as set forth in Atwater and Brown: A stop, even if in violation of

state law, is not wn.reasonable under the Fourth Amendment to the United States

Constitution if the stop was based on probable cause. Aswuter. However, a stop made in

violation of state law is reasonable under Article 1, Section 14, of the Ohio Constitution

only when probable cause to make the stop exists and the government's interests in

allowing unauthorized officers to make this type of stop outweighs the intrusion upon

individual privacy. Brown.

{120} Upon a review of the evidence and the law, we fuid that there was no

violation of the Fourth Amendment in this case because the township officcr had

probable cause to initiate the stop. Nonetheless, the drugs seized as a result of the stop

should have been excluded from evidence becawe the stop was unreasonable under

Article 1, Section 14, of the Ohio Constitution. It is undisputed that the township officer

violated R.C. 4513.39 by making the extraterritorial stop on an interstate highway for.a

marked lane violation, which is specified in R.C. 4513.39(A..) as being within the

exclusive jurisdiction of the state highway patrol, sheriffs, and sheriff deputies. Further,

no extenuating circumstances were presented to justify an extraterritorial stop by

W Q^
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township police officers for this type of traffic violation. Therefore, we find the

extratenitorial stop was unreasonable under the Ohio Constitution.

flq 21) Appellant's second and third assignments of error are well-taken in part.

(1122) The judgment of the Wood County Court of Common Pleas is reversed in

part. The judgmen.t is reversed only as to the finding that the exclusionary iule was not

applicable. We find that the evidence seized as a result of the unreasonablc, warrautless

stop shouid have been suppressed. This case is remanded for proceedings consistent with

this decision. Appellee is ordered to pay the oourt costs of this a.ppeal pursuant to App.R.

24.

Judgment reversed in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See
also 6th Dist.Loe.App.R. 4.

Mark L. Pie k wski J.

Arlene Sin er P. .

James D. Jensen J.
CaNCUR.

This decision is subject to furth6r-g^g by e Sume Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http:/Iwww.scnnet.state.tih.us/rod/newpdf/?source-6.
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