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STATEMENT OF THE CASE AND FACTS

STATEMENT OF FACTS

The morning of November 15, 2011, was a lucky morning for Travis McPeak

(hereinafter "Travis"). Lucky because he had been shot that morning and survived.

Travis spent the morning with a friend, Tiffany Burns, at her apartment in Kent, Ohio.

(Transcript of Proceedings from February 28, 2012, hereinafter "T.p. book 2", 20).

The two watched Beverly Hills Cops and made casual conversation while Tiffany

folded her clothes, (T.p. book 2, 20), Eventually, four people came to Tiffany's

apartment. (T.p. book 2, 21). Of the four people, three were black, one was white, all

four were male and Travis knew only one of them: Noian. (T.p. book 2, 21-22).

Travis knew Nolan from being in jail with him in Portage County. (T.p. book 2, 22).

As the morning progressed, Nolan called Travis a racist and ordered him to strip off

his clothing. (T.p. book 2, 23). Travis's clothing and phone were searched by these

men. (T.p. book 2, 23).

The strip search made Travis very uncomfortable so he decided to leave the

apartment. (T.p. book 2, 24-25). He was followed by Nolan. (T.p. book 2, 25). Out of

the corner of his eye Travis noticed the shadow of Nolan trying to punch him, so he

ducked. (T.p. book 2, 26). Travis turned around, pushed Nolan, squared up to fight

him and saw a big flash, realizing that he had been shot. (T.p, book 2, 28). A witness

saw Nolan stand up and shoot Travis at a downward angle. (T.p. book 2, 94).

Scared by what happened, Travis ran from the apartment area, waited under a tree

and eventually went to Circle K for help. (T.p. book 2, 30-31).

1



At Circle K, Travis bummed a cigarette from the cashier and asked if he could

use the phone to call the police because he had just been shot in the leg. (T.p. book

1, 223). The cashier called the police on her cell phone and gave Travis the store

phone so he could call his brother. (T.p. book 1, 224). The responding officer noticed

blood coming from Travis's left leg and accompanied Travis to the hospital to

photograph his wounds and his clothing for evidence. (T.p. book 1, 158 and 163).

PROCEDURAL HISTORY

On November 23, 2011, the Portage County Grand Jury indicted Bobby

Nolan on two counts of attempted murder with firearms specifications under R.C.

2903.02, R.C. 2923.02(B), R.C. 2929.02 and R.C. 2941.123. He was also indicted

for felonious assault with a firearm specification pursuant to R.C. 2903.11(A)(2) and

having a weapon under disability pursuant to R.C. 2923.12(A)(3)(C). (Transcript of

the docket, journal entries and original papers hereinafter "T.d." 1).

On November 29, 2011, Nolan was arraigned on these charges and entered

a plea of not guilty. (T.d. 8). On December 1, 2011, the Portage County Grand Jury

returned a supplemental indictment on Nolan. (T.d. 11). On December 15, 2011,

Nolan entered a plea of not guilty on the supplemental indictment. (T.d. 21). A jury

trial commenced on February 27, 2012. The jury returned verdicts of guilty for count

two attempted felony murder, the specification to count two, count three felonious

assault, the specification to count three, and having a weapon while under disability.

(T.d. 50-54). The jury found Nolan not guilty of count one attempted murder. (T.d.

49).

2



On April 9, 2012, the State elected to have Nolan sentenced on the attempted

felony murder charge. The trial court sentenced Nolan to seven years for the

attempted felony murder charge to be served consecutively to a mandatory three

year term for the gun specification charge. (T.d. 66). Nolan received two years for

the weapon under disability charged to be served concurrent to the other charges.

(T.d. 66).

On May 11, 2012, a timely notice of appeal was filed with the Eleventh District

Court of Appeals. (T.d. 70). Nolan raised three assignments of error including an

evidentiary challenge to medical records and testimony, an ineffective assistance of

counsel claim and a challenge to the manifest weight of the evidence. Nolan, 2013-

Ohio-2829, at ¶ 23-25. The appellate court found no merit with Nolan's assigned

errors, but did find merit with an issue it raised sua sponte after the case was

submitted on the briefs: ld., at ¶ 64. Specifically, the appellate court held because

attempted felony murder was not a viable criminal offense in Ohio, the trial court

committed plain error in allowing the state to proceed to trial on that charge. Id., at ¶

53. The Eleventh District relied on an earlier decision of the court, opinions from 14

other states and "[T]he lack of any conflicting authority in Ohio," to invalidate the

attempted felony murder charge, ld., at ¶ 52. It is from this decision that the State

filed a notice of appeal with this Court.

ARGUMENT

State of Ohio's Proposition of Law: An appellate district court errs in
finding attempted felony murder by means of a deadly weapon is not a
viable criminal offense in Ohio because that decision is in conflict with
State v. Williams, 124 Ohio St.3d 381, 2010-Ohio-147, 922 N.E.2d
937.
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State v. Williams

After a dice game in East Cleveland, Williams fired two shots. One of the two

bullets struck McKinney in the back resulting in instant paralysis. A jury found

Williams guilty of one count of felonious assault and one count of attempted murder

for each bullet fired at McKinney. Williams, 2010-Ohio-147, at ¶ 6. The trial court

sentenced Williams separately for each count. Id. The Eighth District reversed the

trial court finding the felonious assault and attempted murder for the bullet that

paralyzed McKinney were allied offenses of similar import that should have merged

for purposes of sentencing. Id., at ¶ 8. The state moved for reconsideration arguing

that the deadly weapon element contained in the felonious assault count was not

present in the attempted murder under R.C. 2903.02(B). On reconsideration, the

appellate court found Williams committed the attempted murders and felonious

assaults with a single purpose causing merger and the elements of R.C. 2903.02(A)

and (B) so aligned that one could not commit one form without committing the other,

also requiring merger. Id., at ¶ 10.

The state's appeal to this Court was accepted for review. This Court began its

allied offenses of similar import analysis by stating it required a determination,

"[W]hether the legislature intended to permit the imposition of multiple punishments

for conduct that constitutes multiple crimes." Williams, 2010-Ohio-147, at ¶ 12.

Applying Cabrales, this Court first considered whether the attempted murder and

felonious assault charges related to each gunshot were allied offenses of similar

import. Comparing the elements of R.C. 2903.02(B) and 2903.11(A) in the abstract,

this Court found the offenses as defined were allied offenses. Id., at ¶ 23.
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Next, the analysis reviewed whether the two offenses related to the bullet that

struck and paralyzed McKinney were committed separately or with a separate

animus. When Williams knowingly fired a gun at McKinney and paralyzed McKinney

with one bullet, Williams, "[K]nowingly engaged in conduct that, if successful, would

have resulted in the death of another as a proximate result of committing felonious

assault." Id., at ^ 24. This Court concluded, "Thus, he committed the offenses of

attempted murder [R.C. 2903.02(B)] and felonious assault with a single act and

animus. Accordingly, while he may be found guilty of both offenses, he may be

sentenced for only one." Id. This Court then found when Williams knowingly fired the

bullet that missed McKinney, the felonious assault and attempted murder (R.C.

2903.02(A)) were also allied offenses of similar import allowing a sentence for only

one at the state's selection. Id., at ¶ 26-27.

Accordingly, Williams supports the proposition that even gunshots separated

by a small interval can establish a separate animus for purposes of establishing

distinct offenses to preclude the application of the merger doctrine. Id., at ¶ 24.

Nolan in Conflict with Williams Case

The Eleventh District erroneously limited Williams to an allied offenses of

similar import decision where, "[T]he Supreme Court never addressed the question

of whether attempted felony murder is a viable criminal offense in Ohio." Nolan,

2013-Ohio-2829, at ¶ 49. The appellate court noted that there was no indication that

the defendant in Williams ever challenged the legal propriety of the attempted felony

murder charge. Id. The same is true here, as the viability of the attempted felony

murder charge was raised not by Nolan but sua sponte by the panel. Id., at 38.
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As the above case review of Williams demonstrates, this Court expressly

found a defendant may be found guilty of attempted felony murder and felonious

assault by means of a deadly weapon when the victim lives despite injuries

sustained by the gunshot, "[W]hile [the defendant] may be found guilty of both

offenses, he may be sentenced for only one." Williams, 2010-Qhio-147, at ¶ 24.

In the present case, the predicate felony offense of violence was felonious

assault with a deadly weapon purst.iant to R.C. 2903.11(A)(2), "[n]o person shall

knowingly * * * cause or attempt to cause physical harm to another * * * by means of

a deadly weapon." A person acts knowingly, regardless of purpose, when he is

aware that his conduct will probably cause a certain result or will probably be of a

certain nature. A person has knowledge of circumstances when he is aware that

such circumstances probably exist. R.C. 2901.22(B).

Under the felony murder statute, the state was not required to prove that

Nolan intended to cause Travis to die, only that Nolan knew that physical harm to

Travis was probable. When Nolan placed a loaded firearm within close proximity to

Travis's body and shot Travis, he was aware that his conduct would probably cause

a certain result; harm to Travis. In an effort to injure Travis, it was luck, not skill or

aim that prevented the bullet from shattering Travis's femur or puncturing his femoral

artery. Travis survived the shooting. Based on eyewitness testimony, it is reasonable

to believe that this was not an accidental shooting, (T.p. book 2, 28, 94).

Trial evidence demonstrated that Nolan's shooting of Travis was more than a

felonious assault with a deadly weapon. Medical testimony established that the

bullet narrowly missed the femoral artery and femur. (T.p. book 2, 169-170). Had the
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bullet struck his femur or femoral artery, Travis would have rapidly bled to death.

(T.p. book 2, 169-170). Therefore, Nolan knowingly engaged in conduct that, if

successful, would have resulted in the death of another as a proximate result of

committing the offense of felonious assault. R.C. 2903.02(B), 2923.02(A),

CONCLUSION

A reversal of the Eleventh District's decision invalidating the criminal offense

of attempted felony murder is warranted. In Williams, this Court expressly found a

defendant may be found guilty of attempted felony murder and felonious assault by

means of a deadly weapon when the victim lives despite injuries sustained by the

gunshot. Therefore, Nolan is in conflict with this Court's decision in Williams.

Limiting Williams to an allied offenses of similar import decision, the Eleventh

District invalidated an attempted strict liability offense creating an analysis that could

be easily applied to any other attempted strict liability offense found in the criminal

code. The Appellant, State of Ohio, respectfully moves this Court to sustain its

proposition of law, reverse the decision of the Eleventh District Court of Appeals and

affirm the judgment of the Portage County Court of Common Pleas.

Respectfully submitted,

VICTOR V. VIGLUICCI (0012579)
Porkage County Prosecuting Attorney^ .^

z C:^-'/3'^i' ( '^ C...--'

P MELA J. HOLDI .R 072427)
Assistant Prosecuting Attorney
Attorney for State of Ohio
Counsel of Record
241 South Chestnut Street
Ravenna, Ohio 44266
(330) 297-3850
(330) 297-4594 (fax)

7



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Merit brief of the State of Ohio has

been sent by ordinary U.S. mail to Richard E. Hackerd at 2000 Standard Building,
5r

1370 Ontario Street, Cleveland, Ohio 44113-1726, this 2-1 day of January 2014.

PA ELA J. HOLDER (0072427)
Assistant Prosecuting Attorney

8



APPENDIX



tN THE SUPREME COURT OF OHIO

STATE OF OHIO

AppelEartt,

V.

BOBBY NOLAN

Appellee.

CASE NO.

;';•^-:,.

, ^'' .^,3'",> f^';,;;; .,,

^ r% f. ^ !r^ /f•/Y Y^ r
•Y^ a ^1!• ^ ^ ^l^ 44Y^

On Appeal From the Portage
County Court of Appeals,
Eleventh Appellate District

Court of Appeals
Case No. 2012-P-0047

NOTICE OF APPEAL OF STATE OF OHIO

VICTOR V. VIGLUICCI (0012579)
Portage County Prosecuting Atlorney

PAMELA J. HOLDER (0072427)
Assistant Prosecuting Attorney
241, South Chesthut Street
Ravenna, Ohio 44266
(330) 297-3850
(330) 297-3856 (fax)

hoEtler^aa7Dortaqeco cam

ATTORNEYS FOR APPELLANT

PATRICIA J. SMITH (0059621)
9442 State Route 43
Streetsborro, Ohio 44241
(216) 789-8940

,.. .. , :
^f fr j£•

LLEE

s ^; ^'^^• •^^ rf^ ,.. ^r ... . i :^.

c^ i f r ;
. t':,?(:% ^i "j^%",•

J (4`y

3,'^^ ^^j^ f 1^>s$C
A-1

^{^'^ ,stNt.li^i ^^^ ^,l+•;^^^L>^^-^^.r^..>..,.^.........



NOTiCE OF APPEAL

Appellant State of Ohio hereby gives notice of appeal to the Supreme Court of

Ohio from the judgment of the Portage County Court of Appeals, Eleventh Appellate

District, entered in Court of Appeals Case No. 2012-6'-0047 on June 28, 201.3.

This case raises a substantial constitutional question and is one of public or

great general interest.

Respectfully submitted,

VICTOR V. VIGLUICCI (0012579)
Portage County Prosecuting Attorney

r'; lc^'
PA E#^ J. HOLD R; 0072427)
Assistant Prosecufing Attorney
AAttorney for Appellant
Counsel of Record
241South Chestnut Street
Ravenna, Ohio 44266
(330) 297-3850
(330) 297-3856 (fax)
pholder ` pcrtaueco com

CERTIEICATE OI'' SER1/ICE

I hereby certify that a copy of the foregoing P^otice of Aa^eaf has been sent

regular U.S. mail to Patricia Smith at 9442 State Route 43, Streetsboro, Ohio 44241,

this day of August 2013.

^-^ , ^ •j r
---^':.-

}?ANlELAJ. NOLDER'
Assistant Prosecuting Attarney

A-2



IN THE COURT OF APPEALS FtLED.
COIJRT ®F APP^ALS

ELEVENTH APPELLATE DISTRICT
1 . JUN 2 8 2013

PORTAGE COUNTY, OHIO LINDA K
FANKHAUSER, CL

^^'AfiE COUNTI' Ea}(
STATE OF OHIO, C^^O

OPINION

P#ainti'ff-Appellee,

_vs - CASE NO. 2012-P-0047

BOBBY D. NOLAN,

C3efendant-Appel#ant.

Criminal Appeal from the Portage. County Court of Common Pleas, Case No. 2011 CR0727.

Judgment: Affirmed i n part; reversed in part and remanded.

Victor V. Vigluicci, Portage County Prosecutor, Parrtefa J; Holder, AssistantProsecutor, and Knstlna Dmii^vich, Assistant Prosecutor, 241 South Chestnut Street,
Ravenna, OH 44266 (For P(aintiff-Appeltee}.

Patricia J. Smith, 9442 State Route 43, Streetsboro, OH 44241 (For Deferidanfi
Appedianf).

THOMAS R. WRIGHT, J,

(Ifl) This appeal is from the final judgment in a crirtiinal proceeding before the

Potage County Court of Common Pleas. After a jury triaf, appeffan#; Bobby 0. Nolan,

was found guilty of atfempted felony murder, felonious assault, and possessing a

firearm while under adisebi#ity. He maintains that his conviction must be reversed

because he was denied proper discovery and the jury verdict was against the weight of

the evidence.
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M2} The subject matter of this case concerns a.n altercation between appellant

an.d tha victim, Travis PvlcPeak, The altercation happened in the yard of an apartmerrt

complex in Kent, Ohio, during the early rnorning hours of November 15, 2011; Prior to

the incident, appellant and McPeak had met on only one occasion, approximately two

years earlier when both men were incarcerated at the Portage County Jail.

{¶3} . Tiffany Burns was a resident of the apartment complex where the incident

occurred. Prior to November 15, 2011, Tiffany had shared her apartment with Nicole

David, who was appellant's girlfriend. Recently, Nicole had moved from the apartment

and started to live with appellant. At that time, appellant was living with another friend,.

Joshua Tipton, in Stow, Obio.

M41 A few hours before the altercation, McPeak met Tiffany at a restaurant in

Rauenna, Ohio, McPeak drove his own truck. to the restaurarrt, however, at some point

in the evening, he decided to "loan" his vehicle to Herschel Hill in exchange for illegal

drugs.

j^5} After their initiaf rendezvous at the restaurant, MePeak and Tiffany went to

the home of a female friend in Raverrna, where they used illegal drugs. Eventually, they

decided to go to Tiffany's apartment in 'Kent. The female friend agreed to drive McPeak

and Tiffany to Kent, and they arrived at the apartment at approximately 12;00 a.m,

{^fi} Over the next two hours, MePeak and Tiffany watched a movie together.

During this period, they had been alone in her apartmenf. At some point after the. end of

the movie, though, appellant came to the apartment. He was accompanied by Joshua

Tipton and two other men. Prior to going to Tiffany's apartment, the four ten had been

at a local bar, where appellant had also engaged in illegal drug use,

2
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M7} Almost instantly after entering the apartment, appellant began to verbally

harass McPeak, claiming that McPeak was a racist. At one point during the "herassing„

stage of the altercation; appet)ant ordered McPeak to totalfy disrobe so that his clothes

could be checked: Upon putting his garments back on, McPeak decided to leave and

went out the sole outside door to Tiffany's apartment, He then proceeded to go toward

the sidewalk that was located near the adjacent roadway. At that juncture, Tipton was

seated in the vehicle he had used to drive appellant to the apartment. Tipton's vehicle

was not parked directly in front of Tiffany's door, but instead was located a few yards

down the roadway.

{% As McPeak got to the sidewalk and began to turn right, he saw a shadow

coming toward him from behind. As MdPeak turned to look, appellant attempted to hit

him: However, McPeak was able to duck and avoid the intended blow. He then pushed

appellant to the ground.

{T9) As appellant was standing up, i3e removed a firearm from the front pocket

of his sweatshirt and immediately fired it in the geraerai direction of McPeak. The bullet

entered the outside edge of McPeak's left thigh, went across the entire width of the left

thigh, and exited -the inside edge .of the thigh. The bullet did not hit the femur bone in

the left thigh; nor did it hit the main artery for McPeak's left leg.

{T1O) Aecord`ing to McPeak, he never saw appellant point the firearm at him, but

only saw a flash of iight.. According to Joshua Tipton, who saw the altercation through

the rearview mirror of his vehicle, appellant pointed the firearm downward, rather than at

MoPeak's torso or head, Pursuant to appellant's version of the events, he pointed the

firearm downward because he was only attennpting to intimidate McPeak,

3
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{¶r1.,} Upon being shot;. MoPeak ran away from the apartment corripEex, While

appelfant yelled at McPeak as he was running, appellant did not fire the gur, again and

did not chase after him. Over the next thirty minutes, McAeak hid in two different

locations and tried to contact Tiffany and his brother on his ceEl phone. When he was

convinced that he was not being foitvwed, McPeak walked into a local convenient store

and asked to use the store phone. While he again tried to contact his brother, the store

clerk called the police on her ceii .phone. After the police arrived and noticed McPeak's

injury, he was transported to a local hospital..

(512} When the Kent police tried to question McPeak ab.out the shooting, he

was initiaffy.evasive. !n fact, at one point, he told an officer that he thought his truck had

been stolen that night, However, after he was treated at the hospital, he explained the

entire incident to the police and executed a written statement. In addition, tvtcpeak was

able to pick appellant out in a photo array.

{T13} The Kent police were never able to recover the firearm that appellant used

in the shooting. In testifying for the state at trial, Joshua Tipton indicated that appellant

threw the firearm into a local lake.

^TI41 Within one week ofthe incident, the Portage County Grand jury returned a

three-count indictment, charging appellant with two counts of attempted murder and one

count of felonious assault. Each cif the three counts had a firearm specificatican. While

these charges were pending, the grand jury returned a supplemental indictment, under

which appellant was charged with having a firearm while under a disability:

{¶15} Pursuant to the first count of attempted murder, appellant was charged

under R.C. 2923.02 and 2903,02(A), and essentially asserted that appellant purposely

4
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attempted to cause McPeak's death. The second attempted murder courit was brought

under R.C. 2923.02 and 2903,02(B), and asserted that appellant knowingly engaged in

behavior that, if successful, would have caused MoPeak's death as a proximate cause

of his commission of the underlying offense of felonious assault,

{116} After appellant entered a plea af not guilty to all four charges, the parties

went forward with discovery. In response to appe[lant's request for aEl medical records

stemming from McPeak's hospital visit, the state only provided a three-page report.

(f117) A three-day jury was held in February 2092. As part of its case-in-chief,

fihe state caifed Dr. Amy Swwegan, a surgeon who treated McPeak at the hospitaC on the

morning of the incident. in anticipation of the doctor's testimony, on the first day of the

trial, the state and the defense received from the hospital a packet of records regarding

tVlcPeak which was substantially larger than the three-page. report. These new records

contained some discussion concerning where the bullet had entered McPeak's thigh

and where it had exited.

{¶18} At the outset of the second day of the trial, appellant's trial counsel moved

the trial court to exclude the packet of hospital records from evidence on fihe basis that

the defense had been denied timely discovery. The trial courtgranted this motion in

part, specifically holding that the state would not be allowed to introduce the packet of

hospital records into evidence, However, the court also held that Dr. Swegan would be

permitted to review the packet for purposes of her testimony.

#¶19} In addition to Dr. Swegan, the state relied primarily upon the testimony of

McPeak and Joshua Tipton. In response, appellant testified on his own behalf. As part

of his testimony, appellant stated that he did not point the gun directly at MeF'eak, arfd

5
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that he was only trying to scare McPeak by firirtg the gun at the ground.

M20} At the conclusion of the trial, the jury found appellant not. guilty on the first

count of attempted murder, However, the jury returned a guilty verdict on the remaining

three coutats. At the subsequent sentencing hearing, the trial court held that the second

aftempted murder count and the felonious assault count would be merged because they

were allied offenses of similar import. Based upon this, the state elected to sentence

appellant solely on the second attempted murder count.

M21) In relation to the attempted murder count and the accompanying firearm

specification, the trial court imposed consecutive terms of seven years and three years.

As to the separate count of having a Weapon while under a disability, the court ordered

a three-year term, to run concurrently with the ten-year term.

$¶22) In appealing his conviction, appellant has asserted three assignments of

error for review:

(^23) N(1.1 The trial court erred wher€ it fai€ed to preclude the state from using

medical records and testimonial evidence that were provided to defense counsel on the

day of trial in violation of Criminal Rule 16. In the alternative: the trial court erred when it

failed to grant a continuance of the trial for the appellant to review the surprise

evidence, The appellant was denied the right to a fair and impartial trial and due

process of (aw.

{VQ "j2,1 Trial counsel was ineffective fo.r failing to move for .a continuance

when presented with Criminal Rule 16 materials on the day of trial that were detrimental

to and material to the appelDant's defense.

{^: S} "[3.1 The jury verdict was against the mariitest, weight of the evidence

6
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where the evidence did not support a finding that the appellant acted with purposeful

interrt to commit murder when the evidence was apparent by all wltness accounts that

the appellant fired the weapon downward negligently and recklessly."

ff261 Under his first assignment, appellant challenges the trial court's ruling on

his motion to exclude the packet of medical records whith were not provided to his trial

counsel until the first day of the trial. While acknoWedging that the state was denied the

ability to introducie the packet into evidence, appellant still contends that the trial court

erred in allowing Dr.. Swegan to review the entire packet before she testified. According

to appellant, by permitting the doctor to base her testimony on those records, the court

►r:directly allowed the jury to hear the substance of the "new" records.

{T,27} The focus of defense counsel's objection to the packet of records was the

presence of materials that discussed the nature of the wounds on McPeakas left thigh,

Specifically, the packet contained two documents indicating that. hospital employees

had made a determination concerning where the bullet had entered McPeak's thigh and

exited the thigh. That is, the documents stated that the bullet entered through the outer

edge of the thigh and exited via the inside edge.

{V28} The foregoing analysis of the wounds appears to have directly conflicted

with defense counse€'s theory of the case. Appellant asserted that his counsel intended

to show that the bullet had actually entered through the interior of the thigh. in light of

this, his counsel would then argued that the evidence supported the factual finding that

appellant did not act purposefuily in firing the gun toward McPealc, but only recklessly or

negligentiy.

fTI231 When the failure to disclose relevant information is discovered during the

7
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Course of a criminal trial, it is governed by Crim:R. 16.
Stata. v Summers, 1 1th Dlst. Nn.

201.1-A-0040, 2012-Ohio-4457, ¶26. Pursuant to Crim.R.'6(B?(3^, the state is required

to provide to the defense copies of all hospital records that are reasonably avai.labte; if

the state fails to abide by the foregoing rule, a three»part test is employed to determine

the effect of a violation:

M30} "`Prosecutoriaf violations of Crim.R, 16 are reversibia only when there is a

showing that (1) the prosecution's failure to disclose was a willful violation of the rufe ,
(2) foreknowledge of the . information would have benefitted the accused in the

praparation of his defanse, and (3) the accused suffered some prejudiciat etfeot."'

Suixrmers, atV8, quoting State v Joseph, 73 Ohio >t.3d450, 458 (1995).

M31} As to the first prong of the foregoing test, there is nothing in the record of

this oase to indi :ate that the state intentionally Withheld the packet of hospital records

from the defense in order to obtain a tactical advantage, Rather, the record supports

the conclusion that the state had not been aware of those particular records until they

were disclosed by the hospital on the first day of the trial.

$^321 Regarding the second and third prong, this court would reiterate that the

primary aim of the defense case was to establish that appellant did not act purposefully

during the altercation, Of the four charges against appellant, only one, the first count of

attempted murder, alleged that he had acted purposefully. As noted above, appellant

was specifically found not guiity of that charge. Thus, since the defense was able to

prevail on the "purposeful" question, the trial record does not support the conclusian that

the defense was harmed in fts preparation of the case, or that appellant was otherwise

denied a fair trfal.

8
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{¶33} While the record does show that Dr. Swegan was permitted to testify in a

manner that was consistent with the disputed meteriats in the packet of records, it alsd

establishes that appeiiant was not prejudiced by the vioiation of Crim.R. 16. Therefore,

appeltant's first assignment is without merit.

{T34} Under his second assi•gnment, appellant submits that, once the trial court

indicated that Dr: Swegan would be permit'Ced to review the records packet, his counsel

shouid have moved for a continuance, Appellant claims his trial counsel should have

requested more time in which to obtain a medicai expert who could have contradicted

the doctor's testimony as to where the builet had entered: McPeak`s thigh, Based upor,

this, appeliarit argues that he was denied effective assistance of trial counsei,

{¶351 In relation to this argument, this court would agiain note that, pursuant to

trial counsel's theory of the underlying case, th6 question of where the bullet entered

McPeak's thigh was only pertinent to the issue of whether appellant purposefully fired

the gun at him. That is, trial counsel never tried to tie the "entry" question to the issue of

whether appellant acted "knawsrtgly" ih firing the gun, as is required for felony murder

under R.C. 2903.02(B) and felonious assault ander R.C. 2903.1 1 (A)(2). Hence, given

that the jury never found that appeiiant acted intentionally, the granting of a continuance

would not have had any effect upon the outcome of appellant's trial.

{536} To demonstrate a claim of ineffectiVe assistance, the criminal defendant

must show, .inter afia, that the result of his trial would have been different in the absence

of the alleged inadequate representation. State v. Kovacic, 11 th Dist. No. 2010-L-065,

2012-Qhio-219, f45. in this case, appellant cannot carry this burden because the trial

record does not support the conclusion that the lack of a continuance deprived appellant

9
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of a fair triai. For this reason, his second assignment is without rr;erit.

fTI37} Under his final assignment, appellant maintains his conviction should be

reversed as being against the manifest weight of the evidence. As with his previous two

assignments, appeflar#t's argument focuses upon whether the facts of this case justified

a finding that he acted purposefully wtien he fired the gun toward McPeak. According to

him, the evidence could only be interpreted to demonstrate that he acted recklessiy or

negligently,

M.48} In relation to the infliction of the wound to McPeak's thigh, appellant was

orify
found guilty of attempted felony murder and felonious assault. Prior to discussing

the substance of appeilar:t's e ►ridentiary chalEenge, this court is compefled to address a

separate question pertaining solely to the validity of his conviction for attempted felony

rnurder. After ora.! arguments, we ordered the parties to submit supplemental briefing

on the iegal issue of whether attempted felony murd.er is a viable criminal offense under

Ohio iaw. Specifically, the parties were insfructed to consider our prior analysis on the

issue in State v. Nendri,x; 11 th Dist. No. 2011. -L.-043, 2012-Qhio-2832. fn conjunction

with his new submission, appellant has asserted a supplemental assignment of error for

review:

M39} "iNbether as a matter of law, the appellant can be convicted of attempted

felony murder when there was no resultant death,"

M40} Appellant now contends that his conviction for attempted felony murder

must be declared void because, since the death. of another person is a required element

forfelony murder, the offense has no application in situations where the victim survives

the incident. In response, the state argues that attempted felony murder is a recognized

10
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criminal offense because the Supreme Court of Ohio has expressly upheld convictions

for this crime,

f141} The basic offense of felony murder is defined in R,C. 2903.02(B);

f¶42}: "(13) No person shall cause the death of another as a proximate result of

the offender's ccmmitfiing or attempting to commit an offense of violence that is a felony

of the first or second degree "* *"

M43} Under the plain and unambiguous elements for felony murder, the state is

not required to prove thit the perpetrator acted with a specific mens rea in regard to

causing the death of another person, Instead, the state is only obligated to show that

the perpetrator had the necessary mens rea to commit the underlying violent caffense.

In contrast, Ohio's "attempt" statute, R.C. 2823,02(A), contains an express mens rea

requirement. "No person, purposely or knowingly, * **shal[ engage ih conduct that, if

successful, would constitute or result in the offense,"

IT44} in light of the respective elements under R.C. 2903.02(B) and 2923.02(A);

a charge of "attempted felony murder" creates a purported offense that has conflicting

elements. Although an accused must act purposely or knowingly in order to be found

guilty of an "attempted" offense, such a state of mind is not needed in causing the death

of another under felony murder; The import of this obvious conflict was: addressed by

thEs. court in Hendrix, 2012-C3hio-2832, atI'7O-71:

{¶45} "An 'attempf' is typically referred to as an inchoate crime. See e.g. In re

Phillips, 5th Dist, No. CT2001-0051, 2002-Ohio-1581, 2002 Ohio App. LEXIS 1624, *7

citing Black's Law Dictionary (6th ed. 1Ei9'1) 761. In other Words, the crime of `attempt'

is committed prior to and in preparation for an additional offerise. An attempt requires

11
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the spacific intent to bring about a criminal result as well as a significarit overt act in

furtherance of that intent. See State v. Wtiliarrzs, 8th C?ist, No. 72659, 1999 Ohio App,
f

LEXIS 1446, *19 (Apr.1, 1999), Although an attempt is a complete offense in itself, it

presumes the underlying crime for which the offender has prOparcd has not been

completed,

M46} "Eelony murder, alternatively, involves an inadvertent homicide rasulting

from the commission of a fefo'ny of violence. See e.g. State v.. Mays, 2d Dist. NQ.

24168, 2012-ahio-838, ¶6. By definition, therefore., a felony murder charge requires

both a felony of violence and an unintended death. The victim, in ttt'rs case, however,

survived. Not only is it impossible to attempt to cause an unintended result, one cannot

specifically intend to commit a crime that statutorily requires a hornicide Where no death

occurs. We therefore hold the trial court should have dismsssed the counts of attempted

felony murder and complicity to attempted felony murder as both counts charge cr'smes

which are logically imposs°rbla," (Emphasis sic.)

{T,47} In responding to appellan#'s supplemental assignment in this case, the

state has not tried to directly refute this court's legal analysis in Hendrix, Instead, the

state argues that Hendrix conflicts with the Ohio Supreme Court's decision in State v:

Williams, 124 Ohio St3d 381, 2010-Ohio-147. According to the state, Williams stands

for the proposition that a criminal defendant can be charged and convicted of attampted

felony murder in Ohio,

{T48) In Wt1liatrrs, the defendant fired two gunshots in the general vicinity of the

victim. Although one of the bullets struck the vletim's spine and paraly,zed him, he did

not die from his injuraes. The Williams defendant was then indicted on two counts of

12
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feiorrious assault and two counts of a#tempted murder, including one count of attempted

felony murder under R.C. 2903.02($), After the jury found the defendant guilty on all

four counts, the trial court imposed a separate sentence for eeQh offense. !d. at ^6. on

appeal, the Eighth Appellate District held that the two counts of felonious assault should

have been merged into the two counts of attempted murder, and that the two attempted

rraurders should have then been merged for a single conviction and sentence. Id. at

{T49} In accepting the state's appeal in-Williams, the Ohio Supreme Court only

reviewed two issues: (1) are attempted felony murder and felonious assault under R.C.

2903,11(A)(1) allied offenses of similar import; and (2) are attempted "purposeful"

murder and felonious assault under R. C. 2903,11 (A)(2) allied offenses of similar imporfi?

Id. at ff2. In resolving the first issue, the Supreme Court never addressed the question

of whether attempted felony murder is a viable criminal offense in Ohio, In fact, there is

no indication in the Williams opinion that the legal propriety of the attempted felony

murder charge was ever challenged by the defendant. Hence, even though the

Supreme Court tmplicitiy assumed for the purposes of its limited discussiori that the

conviction for attempted felony murder was proper, the Klirliams decision is not.

dispositive of whether attempted felony murder constitutes a valid crime for which a

defendant can. be tried and convicted,

{^50} To the foregoing extent, the state has failed to demonstrate that aur.

Hendrix holding is inconsistertt with any prior Ohio Supreme Court decision. In addition,

the state has not cited any other Ohio appellate opinion reaching a different conclusion

on the issue. Cf., State v. Hotley, 2d Dist. Nos. CA 8195 and CA 8224, 1983 Ohio App,

13
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LEXIS 12089 (Nov. 28, 1983). Moreover, our review of various decisions-in<other states

establishes that Hendrrx is consistent with: the majority view. This point was recently

discussed by.an Arizona state appellate court in State v. Meare, 218 Ariz, 534, 189 P.3d

1107, 1110 (App.Div.1, 2008):

{151} "Finally, the overwhelming majority of state courts that have addressed

whether attempted felony murder is a cognizable crime have reached the same

conclusion. See [People v,J Patterson, 257 Cal. Rptr. at 469; State v. Oray, 654 So. 2d

552. (Fla, 1995); State v' Pratt, 125 Idaho 546, $73 P.2d 800, 812 (Idaho `i 953)

('Attempted felony murder is not a crime in Idaho. Instead, there is either the crime of

murder, or the crime of attempt to commit a crime, in which case the state bears the

burden of proving that the defendant intended to commit the orime.'); People v. Viser,

62 !!f. 2d 568, 343 N.E.2d 903, 91D (IiI. 7975) ('(T')he offense of attempt requires an

"intent to commit a specific offense", whiie the distinct characteristic of felony murder is

that it does not involve an intention to kill. There is no such criminal offense as an

attempt to achieve an unintended resuit.') (citations omift.ed}; Head [v. State], 443

N.E.2d at 50 f(Ind. 1982)); [Stafe v. Robinson 883 P.2d at 767 Wan. 1994)],-, Bruce V.

State, 317 iVfd. 642566 A.2d 103', 105 Nid. 1989) `Because a car?viotiorz for feion

murder re uires no s ec$fic intent to kiflit follows that because a crimiraai atterr^ t is a

s.ecific intent crime, attem ted felony murder is not a crime in Ma ltind.'. State v.

L7ahlstrom 276 Minn: 301 150 N.W.2d 53 Minn. 1967 ° State v. t3arb 200 t+l.J.

Su er. 327 491 A.2d 733 ?36 N.J: Su er. Ct. A, i?iv. 1984 "`^ted felony

murder" is a seif-contradictiori for one does n^at "attem t" ar! un3ntended result.'; State

V. Prrce 104 N.Ivt. 703 726 P.2d 857 860 N.M. Ct. A . 1986 `Thus the result-
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orienfed nature of the docfirine and the un uiari of feion . murder are amc^n the

concerris which ersuade us not to reco nize the crime of attem #ed feian murder

State v Kirnbrau h g^4 S.V1/.2d 8^^ 7enn. 1995 Goodson v Vt irrla A67 S.E.2d

848 853-56 22 Ila. A, 51 'Ja Ct. A 1996 We 'i^in the ma`ori of states and

ho(d that in order for a felora murder anal s`ss to be a licabie a homicide must

occur.' In re Riche 175 P3d 585 587 162 Wn.2d 865 Wash. 2flf^8 . ^ut see Vtlhlte

v State 266 Ark, 4gg 585 S.W.2d g52 Ark. 1 g79 findirf that attem ted #eion

murder is a ccanizable oifense in Arkansas) "

(¶52) Given the lack of any canfficting authority in Ohio and the nature of the

analysis followed by the vast majority of courts in other states, this court concludes that

the Hendrix holding shall continue to be binding authority in this ;'urisdiction. That is,

aftempted felony murder is not a viable criminal offense. When the victim af a violent

felony offense does not die as a result of his injuries, the defendant can be charged with

attempted murder only if he purposely intended to cause the victim's death. If such a

mens rea cannot be proven, the defendant can only be indicted on whatever under#ying

"assault" offense is applicable under the facts of the case.

{1j53} In this case, McPeak.was able to survive the injury to his thigh. As a

result, the jury should have only been alfowed. to consider the "purposeful" attempted

murder count under R.C. 2903.02(A)> Because attempted felony murder constitutes a

logit;al impossibifity which cannot be charged as a criminal offense, it was plain error for

the trial court to permit the state to go forward on that count; As the count of attenapted

felony murder should have been dismissed, eppellant's supplemental assignment has

merit.
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{¶S4}. . fn: light of the foregoing, it is only necessary to consider appellant's

"manifest weight" argurnant in regard to his conviction for felonious assault, As to that

offense, appeilartt was charged under R.C. 2903.11 (A)(2):

{¶55} u(A) No person shall knowingly do either of the following:

fT56) " * *

{f,57} "(2) Cause or attempt to cause physical harm to another * * * by means of

a deadly weapon or dangerous ardinance.>"

{T58} - The mens rea for felonious assault is "knowingly." Therefore, the state

was required to demonstrate that appellant acted knowingly in firing the gun. There was

no burden to show that appellant commifked an intentional act.

{¶59} The term "knowingiy" is defined in R.C. 2901.22(6):

M60} "(B) A person acts knowingly, regardless of his purpose, when he is aware

that his conduct will probably cause a oertain result or will probably be of a certain

nature.,,

(Tf61}; There is no dispute that when appellant grabbed the firearm from his

sweatshirt pocket and pointed it at McPeak, they were only standing a few feet apart.

Furthermore, although appellant and Joshua Tipton brath testified that appellant pa.inted

the gun in a. downward fashion, there was also no dispute that the gun was pointed

toward McPeak. Thus, this was not a situation in which appellant fired the gun into the

air or in the opposite direction. Even though appellant did not shoot at McPeak's head

or torso, he did fire in the gensral direction of McPeak's legs.

{562} 8ased upon these facts, the jury could readily find that appellant had been

aware that, by firing the gun in this manner, it was probable that the bullet would hit
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N#cPeak and impose, pi'iys'►.cal harm to him. Therefore, the "mens rea" element for

felonious assault was sat'isfieJ.

(%31 As a general proposition, a conviction will not be reversed as against the

manifest. weight of the evidence unless the record shows that the jury lost its way in its

consideration of the evidence.: Kovacic, 2012-Ohio-219, at %37. In this case, there was

substantial evidence upon which the jury cot€1d logically find that, even though appellant

did not act intentionally, he did act knowing#y. Accordingly, since the conviction for

felonious assault was supported by the evidence, appellant's third assignment is without

merit.

{¶64} Consistent with the foregoing..anafysis, appellant's supplemental

assignment of error is well-taken. Therefore, the judgment of the Portage County Court

of Common Pleas is reversed in part, and the case is hereby remanded for further

proceedings, in which the trial court shall dismiss the count of attempted felony murder

and re-sentence appellant on the tv,a remaining counts and firearm specification. In a1l

other respects, the judgment of'the trial caurt is affirmed.

TIMOTHY P. . CANNt7N, P,J.,

DIANE V. GRENDELL, J.,

concur.
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STATE OF OHIO.

COUNTY OF PORTAGE

}
) SS.
^

IN THE COURT OF APPEALS

STATE OF OHIO,

ELEVENTH DISTRICT

JUDGMENT ENTRY

Ptaintiff-Appeiiee,
Vs N CASE NO. 20^LED 47

COURT OF APPEALS
BOBBY D. NOLAN,

11UN 2 8 2013
Defendant-Appellant,

LINDA K E=ANKHA.:lSER, CI.ERK
PORTAGE COUNTY, OHIO

For the reasons stated in the opinion of this court, it is the judgment and

order of this court that the judgment of the Portage County Court of Common

Pleas is affirmed in part and reversed in part; and this case is remanded for

further proceedings consistent with the opinion.

JUDGE HONfAS R R[GHT

FOR THE GO PT
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COl1FIi'OFCONIMON PLEAS

IN THE COURT OF COMMON PLEAS
PORTAGE COUNTY, OHIO

STATE OF OHIO,

Plaintiff

_vs-

BOBBY D. NOLAN,

Defendant

)
)
)
)
)
)
)
)
)

APR 11 20i2

LINDA K. FRNKNAtfSM, CIERF,
PORTAGE CCOIl31Y, OHIO

CASE NO. 2011 CR 0727

JUDGE JOHN A. ENLOW

ORDER AND JOURNAL ENTRY
Prison Imposed

On Monday, April 9, 2012, Defendant's Sentencing hearing was held pursuant to Ohio Revised

Code Section 2929.19.

Defense Attorney, Dennis Lager, the Assistant Prosecuting Attorney, Eric Finnegan and the

Adult Probation Department were present as was the Defendant who was afforded all rights pursuant to

Crim. R. 32.

The Court considered the purpose of felony sentencing which is to protect the public from future

crimes by the Defendant and to punish the Defendant using the minimum sanctions that the Court

determines to accomplish those purposes without imposing an unnecessary burden on state or local

government resources.

The Court also considered the need for incapacitating the Defendant, deterring the defendant and

others from future crime, rehabilitating the Defendant, making restitution to the victim of the offense,

the public or both.

The Court also considered the evidence presented by counsel, oral statements, any victim impact

statements, the Pre-Sentence Report and the defendant's statement.

The Court further finds that the Defendant was found Guilty by a jury to Count Two of the

Indictment, said charge being "Attempted Murder", with a Firearm Specification, a felony of the first

degree, in violation R.C. 2923.02, 2923.02(1^3) and 2929.02; 2929.14(D) and 2941.123, Count Three of
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the Indictment, said charge being "Felonious Assault", with a Firearm Specification, a felony of the

second degree, in violation of R.C. 2903.11(A)(2); 2929.14(D) and 2941.123, Count Four of the

Indictment, said charge being "Having a Weapon While Under Disability", a felony of the third degree,

in violation of R.C. 2923.13(A)(3)(C).

The Court finds Count Two "Attempted Murder" and Count Three "Felonious Assault" are

separate allied offenses of similar import.

The Court further finds the State of Ohio elects to sentence the Defendant on Count Two,

"Attempted 1Vlurder."

The Court finds that the consecutive sentences are mandated for these offenses.

IT IS THEREFORE ORDERED that the Defendant is sentenced to the Ohio Department of

Rehabilitation and Correction, Grafton, Ohio to a mandatory term of imprisonment of Three (3) years to

be served for the Firearm Specification. and a mandatory term of imprisonment of Seven (7) years to be

served for the offense of "Attempted Murder", of which shall run consecutive to one another and a

definite term of Two (2) years to be served for the offense of "Having a Weapon While Under

Disability" of which shall run concurrent to the aforementioned sentences, or until such time as he is

otherwise legally released.

The Court thereupon notified the Defendant that after release from prison, the Defendant will be

supervised under mandatory post release control R.C. 2967.28 for five years and that if the Defendant

violates the terms of the post-release control the Defendant could receive an additional prison term not

to exceed 50 percent of his original prison term.

IT IS FURTHER ORDERED that Defendant pay restitution to Robinson Memorial Hospital of

$3,549.53.

The Court notified the Defendant that Defendant may be eligible to eam days of credit under

circumstances specified in Revised Code §2967.193, however, those days of credit are not automatically

awarded under that section, but they must be earned in a manner specified in that section,

2
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The Court notified Defendant under federal law persons convicted of felonies can never lawfully

possess a firearm and that if you are ever found with a firearm, even one belonging to someone else, you

may be prosecuted by federal authorities and subject to imprisonrnent.

IT IS FURTHER ORDERED Defendant shall receive credit for the one hundred forty-five (145)

days he has spent in the Portage County Jail in the above styled offenses. This credit includes jail time

up to the date of sentencing and does not include any subsequent time awaiting conveyance to the

reception facility. That time is to be calculated by the reception facility.

The Court notified Defendant of his right to appeal this matter. Further, Defendant remains

indigent and hereby appoints Patricia Smith to represent the Defendant for appellate purposes.

IT IS FL'RTHER ORDERED the bond previously fixed herein is discharged.

IT IS FURTHER ORDERED that the pre-sentence investigation report and any victim impact

statements that may have been proved to the Court are made part of the record and sealed.

IT IS FURTHER ORDERED that the Defendant is indigent and costs are suspended and filing

fee is waived.

IT IS FURTHER ORDERED that the Clerk of this Court prepare a warrant to issue to the Sheriff

of Portage County commanding him to convey this Defendant as hereinabove directed, and that the

Defendant be remanded into the custody of the Portage County Sheriff to be so conveyed.

IT IS SO ORDERED.

JUDGE JOHN
COURT OF 01

cc: Eric Finnegan, Assistant Prosecuting Attorney
Dennis Lager, Attorney for Defendant
Patricia Smith, Attorney
Adult Probation Department
Sheriff

ENLOW
MON PLEAS
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[Cite as State v. Williams, 124 Ohio St.3d 381, 2010-Ohio-147.1

THE STATE OF OHIO, APPELLANT, V. WILLIAMS, APPELLEE.

[Cite as State v. Williams, 124 Ohio St.3d 381, 2010-Ohio-147.]

Crimintil law - Allied offenses of similar import --- Attempted murder and

. feloraious assault.

(No. 2008-2037 - Submitted September 16, 2009 -- Decided January 27, 2010.)

APPEAL; from the Court of Appeals for Cuyahoga County, No. 89726,

2008-Ohio-5286.

SYLLABUS OF THE COURT

1. Felonious assault as defined in R.C. 2903.11(A)(1) is an allied offense of

attempted mttrder as defined in R.C. 2903.02(B) and 2923.02.

2. Felonious assault as defined in R.C. 2903.11 (A)(2) is an allied offense of

attempted murder as defined in R.C. 2903.02(A) and 2923.02.

3. The state retains the right to elect which allied offense to pursue on

sentencing on a remand to the trial court after appeal. State v. Whitfield,

124 Ohio St.3d 319, 2010-Ohio-2, 922 N.E.2d 182, paragraph one of the

syllabus, followed.

O'DnNNELL, J.

{¶ 1} The state of Ohio appeals a decision of the Eighth District Court of

Appeals that merged Kevin Williams's convictions and sentences on two counts

of felonious assault and two counts of attempted murder into a single count of

attempted murder. The charges arise from an incident in which Williams fired

two shots at LayShawn McKinney, striking him once in the back and paralyzing

him. The state contends that Willianis may be separately convicted and sentenced

for both counts of felonious assault and one count of attempted murder.
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{¶ 2} The issue presented on this appeal is whether felonious assault and

attempted murder are allied offenses of similar import. We hold that (1) felonious

assault as defined in R.C. 2903.11(.A)(1) and attempted murder as defined in R.C.

2903.02(T3) and 2923.02 are allied offenses of similar import, and (2) felonious

assault as defined in R.C. 2903.11(A)(2) and attempted murder as defined in R.C,

2903,02(A) and 2923.02 are allied offenses of similar import. Accordingly, we

reverse the judgment of the Eighth District Court of Appeals holding that

Williams could be convicted of only one count of attempted murder in this case

and, in accordance with our decision in State v. Whtyi'eld, 124 Ohio St.3d 319,

2010-Ohio-2, 922 N.E.2d 182, remand this cause to the trial court for fi.irther

proceedings consistent with this opinion.

Facts and Procedural History

{¶ 3} On July 8, 2006, Kevin Williarn.s and his friend Duce drove up to a

dice game on Gainsboro Avenue in East Cleveland. Williams joined in the game,

but began to argue with Bralynn Randall about who owed the other money. As

they continued to argue, McKinney and his girlfriend pulled into the driveway of

her grandmother's house, noticed the dice game, and overheard the argument.

Randall told McKinney that the argument was nothing, and McKintiey then

decided to join thegame.

{¶ 4} Shortly after MeKinney arrived, the argument between Williams

and Randall escalated. Williams pulled a gun and fired two shots. As McKinney

ran, a bullet struck him from behind, fractured his fifth thoracic vertebra, and

instantly paralyzed him.

{¶ 5} While recuperating at his home in September 2006, McKinney

viewed a photo array compiled by the East Cleveland Police Department and

identified Kevin Williams as the shooter. As a result, a Cuyahoga County grand

juiy indicted Williams on two counts of felonious assault, two cotlnts of
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attempted murder with firear-m specifications, and one count of having a weapon

while under disability.

{¶ 6} pollowing trial, a jury reti.irned guilty verdicts on all counts. The

court imposed concurrent sentences of six years for each felonious assault,

consecutive to a three-year term for the gun specifications. It also imposed

concurrent sentences of seven years for each attempted murder, consecutive to a

four-year term on the weapon conviction, for an aggregate sentence of 20 years.

{t 7} On appeal to the Eighth District Court of Appeals, Williams

contended that his convictions on two counts of felonious assault and two counts

of attempted murder arose from the same conduct and therefore constituted allied

offenses of similar import so that he could be convicted of and sentenced for only

one count of attempted murder.

{Ti 8} The appellate court ruled that felonious assault as charged in count

two of the indictment, knowingly causing or attempting to cause physical harm by

means of a deadly weapon, should have merged with the attempted-murder charge

in count four of the indictment, attempted murder as a proximate result of

committing or attempting to commit an offense of violence. State v. Williams,

Cuyahoga App. No. 89726, 2008-Ohio-5149, ¶ 37.

{¶ 9} The state moved for reconsideration, asserting that because

felonious assault as defined in R.C. 2903.11(A)(2) contains a deadly-weapon

element not present in attempted murder, the greater offense of attempted murder

could be committed without committing the offense of felonious assault. The

state urged that felonious assault was not an allied offense of attempted znurder as

defined in R.C. 2903.02(B) and the attempt section, R.C. 2923.02.

{¶ 10} The appellate court concluded that the specific intent to kill,

inferred frorn Williams's use of a weapon, st7bsurned his intent to cause serious

physical harm to McKinney. State v. Williams, Cuyahoga App. No. 89726, 2008-

Ohio-5286 at ¶ 33, Tlierefore, it ruled that "the separate counts of felonious

3
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assault as conceptually grouped by the state are offenses of siinilar import to the

separate charges of attempted murder." Id. The court then detennined that

Williams committed the attempted murders and felonious assaults with a single

"purpose, intent and motive," id. at ¶ 38, and it ruled that the two felonious-

assault counts merged into the two attempted-murder counts. Id. After

comparing the elements of murder as defined by R.C. 2903.02(A) and (B) and

concluding that the elements are so aligned that one could not have committed

one form of mi.xrder without committing the other, id. at IT 40, and having

determined that the offenses were committed with a single animus and a single

intent tokilly the court concluded that the two counts of attempted rizurder merged

into a single count. Therefore, the court held that Williams could be convicted of

only a single count of attempted murder in violation of R.C. 2903.02(B) and

2923.02. Id. at ^ 40-41.

{!j I 1} The state appealed, and this court agreed to consider whether the

two counts of felonious assault are allied offenses of the two counts of atteinpted

murder. The state subinitted the following proposition of law for our review:

"R.C. §2923.0212903.02, Attempted lYfurder•, is not an allied offense of similar

import with R.C. §2903.11(A)(1), Felonious Assault. Further, R.C.

§2923.02/2903.02, Attenapted Murder, is not an allied offense of similar import

with the offense of R.C. §2903.11(A)(2), Felonious Assaxdl. Therefore, a

defendant may be found guilty and sentenced separately for these Felonious

Assaults in addition to Attempted Murder."

{¶ 12} Our analysis of allied offenses originates in the prohibition against

cumulative punishments embodied in the Double Jeopardy Clause of the Fifth

Amendznent to the United States Constitution, as applied to the states through the

Fourteenth Arnendnient, and Section 10, Article I of the Ohio Constitution.

Uizited States v. Halper (1989), 490 U.S. 435, 440, 109 S,Ct. 1892, 104 L.Ed.2d

487, citing North Carolina v. Pearce (1969), 395 U.S. 711, 717, 89 S.Ct. 2072, 23

4
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L.Ed.2d 656. :Eiowever, both this court and the Stipreme Court of the United

States have recognized that the Double Jeopardy Clause does not entirely prevent

sentencing courts from imposing multiple punishments for the same offense, but

rather "`prevent[s] the sentencing court frorn prescribing greater punishment than

the legislature intended.' " State v. Rance (1999), 85 Ohio St.3d 632, 635, 710

N.E.2d 699, quoting Missouri v. Hz.cnter (1983), 459 U.S. 359, 366, 103 S.Ct. 673,

74 L.Ed.2d 535, and citing State v: rVloss (1982), 69 Ohio St.2d 515, 518, 23

0.O.3d 447, 433 N.E.2d 181. Thus, in determiniiig whether offenses are allied

offenses of similar import, a sentencing court determines whether the legislature

intended to pertnit the imposition of multiple punishments for conduct that

constitutes multiple criminal offenses.

{T 13{ Ohio's multiple-count statute, R.C. 2941.25, provides:

€TI, 141 "(A) Where the same conduct by defendant can be construed to

constitute two or lnore allied offenses of similar iinport, the indictment or

information may contain counts for all such offenses, but the defendant may be

convicted of only one,

{¶ 151 "(B) Where the defendant's conduct constitutes two or more

offenses of dissimilar import, or where his conduct results in two or more offenses

of the same or similar kind committed separately or with a separate animus as to

each, the indictment or information may contain counts for all such offenses, and

the defendant may be convicted of all of them."

{¶ 16} A two-step analysis is required to determine whether two crimes

are allied offenses of similar import. See, e.g., State v. Blankenship (1988), 38

Ohio St.3d 116, 117, 526 N.E.2d 816; Rance, 85 Ohio St.3d at 636, 710 N.E.2d

699. Recently, in State v. Cabrales, 118 Ohio St,3d 54, 2008-Ohio-1625, 886

N.E.2d 181, we stated: "Tn determining whether offenses are allied offenses of

similar impor-t under R.C. 2941.25(A), courts are required to compare the

elements of offenses in the ahsti-act without considering the evidence in the case,

5
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but are not required to find an exact alignment of the elements. Instead, if, in

comparing the elements of the offenses in the abstract, the offenses are so similar

that the comrnission of one offense will necessarily result in commission of the

other, then the offenses are allied offenses of similar import." Id. at paragraph

one of the syllabus. If the offenses are allied, the court proceeds to the second

step and considers whether the offenses were committed separately or with a

separate animus. Id, at ^{ 31.

{T 17} The state contends that the appellate court considered the specific

facts of the case rather than analyzing the elements of the offenses in the abstract.

A proper application of Cabrales, it argues, would reveal that iieither statutory

definition of felonious assault is an allied offense of attexnpted murder. Further,

the state argnes that even if these offenses are allied offenses, they remain

separately punishable because Williams did not commit thern with a single act or

animus.{¶ 18} Williams contends not only that the two felonious assault counts

merge but also that the two attempted-murder counts rnerge. He maintains that he

can be convicted of only one count of attempted murder in violation of R.C.

2903.02, because, he asserts, when felonious assault is the felony of violence

underlying a charge of attempted murder pursuant to R.C. 2903.02(B), the

elements of the felonious assault are necessarily part of the attempted murder.

Therefore, he argues that the attempted murder cannot beconunitted without

committing the underlying felonious assault.

I¶ 191 Alternativelv, Williams urges us to reconsider our allied-offense

analysis, suggesting that if the statutory elements of multiple offenses can be

satisfied by the same conduct, we should hold that those offenses are allied

offenses of similar import. Such an analysis would create an irrebuttable

presumption that the legislature intended an offender to receive a single

6
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punishment when a proliibited act constitutes more than one offense. We do not

presume that intent, and we reject this position.

{¶ 20} Our analysis of this case requires us to apply Cabrales. In our

application of that test to this case, we recognize that the indictment charged

Williams with two counts of attempted murder and two counts of felonious

assault arising out of two separate gunshots he fired at McKinney. Counts two

and three correlate to the bullet that did not strike McKinney and charge Williams

with knowingly attempting to cause physical harm to McKinney and engaging in

conduct that, if successful, would result in purposely causing the death of another.

Counts one and four correlate to the bullet that paralyzed McKinney and charge

Williams with causing physical harm to another by means of a deadly weapon and

engaging in conduct that, if successful, would result in causing the death of

another as a proximate result of committing or atteanpting to commit felonious

assault,

{¶ 21.} Thus, for each bullet Williams fired at McKinney, he was found

guilty of one count of felonious assault and one count of attempted murder..

Accordingly, we consider whether the attempted-murder and felonious-assault

charges relating to each gunshot are allied offenses of similar import.

Allied Offenses

{¶ 22} Cccbr°ales requires a comparison of the elern.ents of the offense in

the abstract, without considering the evidence in the case, but does not require an

exact alignment of those elements.

{¶ 231 In. order to commit the offense of attempted murder as defined in

R.C. 2903.02(B), one must purposely or lcnowingly engage in conduct that, if

succe.ssful, would result in the death of another as a proximate result of

conimitting or attempting to commit an offense of violence. Since felonious

assault is an offense of violence, R.C. 2901.01(A)(9), the commission of

attempted murder, as statutorily defined, necessarily results frorn the commission

7
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of an offense of violence, here, felonious assault. Accordingly, felonious assault

as defined in R.C. 2903.11(A)(1) is an allied offense of attempted murder as

defined by R.C. 2903,02(B) and 2923.02.

{¶ 24} The next step in the Ccibrales analvsis requires a determination of

whether the offenses were committed separately or with a separate animus.

Williams knowingly engaged in conduct that, if successful, would have resulted

in the death of another as a proximate result of committing felonious assault. He

did so by knowingly firing a gun at McKinney and paralyzing him with one

bullet. Thus; he committed the offenses of attempted murder and felonious

assault with a single act and animus. Accordingly, while he may be found guilty

of both offenses, he may be sentenced for only one. See State v. Whitfielcl, 124

Ohio St.3d 319, 2010-Ohio-2, 922 N.E.2d 182, at ¶ 17.

{¶ 25} In order to commit the offense of attempted murder as defined in

R.C. 2903.02(A), one must engage in conduct that, if successfiil, would result in

purposely causing the death of another; to commit felonious assault as defined in

R.C. 2903.11(A)(2), one must cause or attempt to cause physical harm to another

by means of a deadly weapon.

{T 26} Considering these elements in the abstract, although they do not

align exactly, when Williams attempted to cause harzn by means of a deadly

weapon, he also engaged in conduct which, if successful, would have resulted in

the death of the victim. .T-lere, felonious assault as defined by R.C. 2903.11(A)(2)

is an allied offense of attempted murder as defined in R.C. 2903,02(A) and

2923.02.

{¶ 27} Next we must cietennine whether Williams conunitted these

offenses separately or with a separate animus. Williams knowingly engaged in

conduct that, if successftil, would liave purposely caused the death of another by

lcnowingly firing a bullet that missed McKinney; thus, these offenses were both

committed with the same animus. Therefore, while Williams may be found guilty

8
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of both offenses, he may be sentenced for only one. See State v. Whi feld, 124

Ohio St.3d 319, 2010-Ohio-2, 922 N.E.2d 182, at 1j 17.

Conclusion

{¶ 28} Based upon the foregoing, felonious assault as defined in R.C.

2903.11(A)(1) is an allied offense of attenipted murder as defined in R.C.

2903.02(B) and 2923.02; and felonious assault as defined in R.C. 2903.11(A)(2)

is an allied offense of attempted murder as defined in R.C. 2903.02(A) and

2923.02. Pursuant to our holding in State v. Whitfield, 124 Ohio St.3d 319, 2010-

Ohio-2, 922 N.E.2d 182, at paragraph one of the syllabus, "[t]he state retains the

right to elect which allied offense to pursue on sentencing on a remand to the trial

court after appeal." Accordingly, we reverse the judgment of the Eighth District

Court of Appeals fiiiding that Williaius could be convicted of only one count of

attempted murder in this case and, in accordance with our decision in Whitfield,

remand this cause to the trial court for fiirther proceedings consistent with this

opinion.

Judgment accordingly.

MOYER, C.J., and LLTNTDBERG STRATTON and O'CONNOR, JJ., concur.

CCiPP, J., concurs in judgment only.

LANZINGER, J,, concurs in part and dissents in part.

PFEIFER, J., dissents.

LAISTzINc;ER, J., concurring in part and dissenting in part.

{T 29} This convoluted case is an exaznple of how difficult our

jurispruderaiceon allied offenses has become. Simply stated, the jury heard

evidence that Williams fired two shots in succession and that one bullet struck

and paralyzed the victim, LayShawn McKinney. Williams was found guilty of all

offenses for which he was indicted: two counts of felonious assault, two counts of

9
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attempted murder with firearm specifications, and one count of having a weapon

while under disability, Williams was sentenced to a total prison terin of 20 years.

{¶ 30} As is explained in the majority opinion, this court agreed to

consider whether the two counts of felonious assault are allied offenses of the two

counts of attempted murder. In other words, are the offenses of attempting to

puzposely cause the death of another pursuant to R.C. 2923,02 and 2903.02(A)

and of attempted felony murder pursuant to R.C. 2923.02 and 2903.02(B) allied

offenses of similar import with the two forms of felonious assault pursuant to

R.C. 2903.11(A)(1) (causing serious physical harm) and (2) (attetnptingor

causing physical harm by means of a deadly weapon)?

{T 31} The General Assembly has expressed its intent to pennit multiple

punishments for the same conduct under certain circumstances. R.C. 2941.25

provides:

}¶ 32} "(A) Where the same conduct by defendant cafa be construed to

constitute two or more allied offenses of similar import, the indiitment or

information may contain counts for all such offenses, but the defendant may be

convicted of only one.

{¶ 33} "(B) Whei•e the defendants conduct constitutes two or more

offenses of dissimilar import, or where his conduct results in two or more

offenses of the same or similar kind committed separately or with a separate

animus as to each, the indictment or information may contain counts for all such

offenses, and the defendant rnay be convicted of all ofthern.°'(Emphasis added.)

{¶ 34} In spite of the foregoing language emphasizing the importance of

the defendant's conduct, our current cases analyziiig allied offenses inst7uct us to

jump iZ nrn.ediately to the abstract comparison of offenses charged without first

considering the defendant's actual conduct as established by the evidence. See

State v. Cabr-czles, 118 Ohio St.3d 54, 2008-Ohio- 1625, 886 N.E.2d 181; State v,

13a °own, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149; State v. Winn, 121
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Ohio St.3d 413, 2009-Ohio-1059, 905 N.E.2d 154; and State v. Harris, 122 Ohio

St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882.

{¶ 35} This "abstract comparison" of offenses identifies offenses as allied

offenses of similar import "if * * * the offenses are so similar that the commission

of one offense will necessarily result in commission of the other." Cabrales at

paragraph one of the syllabus. Whether the comniission of one offense

necessarily resulted in commission of the other is best resolved when the actual

evidence adduced at trial is allowed to be considered. I realize that in Cabrales

this court "clarified" the test set forth in State v. Rance (1999), 85 Ohio St.3d 632,

710 N.E.2d 699, but I would go further to frankly reverse Rance. For omitting

consideration of the evidence at trial is contrary to the statute, which states that

the defendant's conduct must be considered in coniparing the offerises: Did the

comniission of the one offense in this case necessarily result in the commission of

the other? If so, the offenses are allied and of similar import.

{¶ 36} A defendar-it can be convicted and sentenced on more than one

offense if the evidence shows that the defendant's conduct satisfies the elenlents

of two or more disparate offenses. But if the conduct satisfies elements of

offenses of similar import, then a defendant can be convicted and sentenced on

only one, unless they were committed with separate intent.

{T 37} Thus, in this case, by shooting a weapon at McKinney twice in

succession, Williams knowingly caused him serious physical harm, and this

conduct satisfied both felonious assault sections, R.C. 2903.11(A)(1) (causing

serious physical harm to another) and (A)(2) (causing or attempting to cause

physical han-n to another by means of a deadly weapon or dangerous ordnance).

When the attempt section, R.C. 2923,02, is added to the murder and felony-

murder statutes, R.C. 2903.02(A) ("puaposely cause the death of another") and

2903.02(B) ("cause the death of another as a proximate result of the offender's

committing or attempting to commit an offense of violence"), it is apparent that

1l
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Williams's conduct (shooting twice at IVIcKinney) also necessarily satisfies the

elements of attempted murder and attempted felony murder. In other words,

pursuant to R.C. 2941.25(A), Williams may be convicted of only one of the four

offenses for wllich he was indicted, unless the state proved that he committed

them separately or with separate animus. R.C. 2941.25(.B).

{l( 38} I would affirm the court of appeals' holdings that Williams

committed the attempted murders and felonious assaults with a single "purpose,

intent and motive," 2008-C3hio-5286, ^ 38, and that the two counts of attempted

murder and two counts of felonious assault should be merged into a single count

for sentencing. Furtliermore I agree that this case should be remanded to the trial

cour-t for the state to elect which of the four allied offenses Williams will be

sentenced on, but I would limit the election to a single crime.

William D. Mason, Cuyahoga Couiity Prosecuting Attorney, and Kristen

L. Sobieski, Assistant Prosecuting A.ttorney, for appellant.

Robert L. Tobik, Cuyahoga County Public Defender, and Robert M.

Ingersoll, Assistant Public Defender, forappellee.
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R.C. 2901.22 Culpable mental states

(A) A person acts purposely when it is his specific intention to cause a certain result, or,
when the gist of the offense is a prohibition against conduct of a certain nature,
regardless of what the offender intends to accomplish thereby, it is his specific intention
to engage in conduct of that nature.

(B) A person acts knowingly, regardless of his purpose, when he is aware that his
conduct will probably cause a certain result or will probably be of a certain nature. A
person has knowledge of circumstances when he is aware that such circumstances
probably exist.

(C) A person acts recklessly when, with heedless indifference to the consequences, he
perversely disregards a known risk that his conduct is likely to cause a certain result or
is likely to be of a certain nature. A person is reckless with respect to circumstances
when, with heedless indifference to the consequences, he perversely disregards a
known risk that such circumstances are likely to exist.

(D) A person acts negligently when, because of a substantial lapse from due care, he
fails to perceive or avoid a risk that his conduct may cause a certain result or may be of
a certain nature. A person is negligent with respect to circumstances when, because of
a substantial lapse from due care, he fails to perceive or avoid a risk that such
circumstances may exist.

(E) When the section defining an offense provides that negligence suffices to establish
an element thereof, then recklessness, knowledge, or purpose is also sufficient
culpability for such element. When recklessness suffices to establish an element of an
offense, then knowledge or purpose is also sufficient culpability for such element. When
knowledge suffices to establish an element of an offense, then purpose is also sufficient
culpability for such element.

CREDIT(S)

(1972 H 511, eff. 1-1-74)
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R.C. 2903.02 Murder

(A) No person shail purposely cause the death of another or the unlawful termination of
another's pregnancy.

(B) No person shall cause the death of another as a proximate result of the offender's
committing or attempting to commit an offense of violence that is a felony of the first or
second degree and that is not a violation of section 2903.03 or 2903.04 of the Revised
Code.

(C) Division (B) of this section does not apply to an offense that becomes a felony of the
first or second degree only if the offender previously has been convicted of that offense
or another specified offense.

(D) Whoever violates this section is guilty of murder, and shall be punished as provided
in section 2929,02 of the Revised Code.

CREDIT(S)

(1998 H 5, eff. 6-30-98; 1996 S 239, eff, 9-6-96; 1972 H 511, eff. 1-1-74)
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R.C, 2903.11 Felonious assault

(A) No person shall knowingly do either of the following:

(1) Cause serious physical harm to another or to another's unborn;

(2) Cause or attempt to cause physical harm to another or to another's unborn by
means of a deadly weapon or dangerous ordnance.

(B) No person, with knowledge that the person has tested positive as a carrier of a virus
that causes acquired immunodeficiency syndrome, shall knowingly do any of the
following:

(1) Engage in sexual conduct with another person without disclosing that knowledge to
the other person prior to engaging in the sexual conduct;

(2) Engage in sexual conduct with a person whom the offender knows or has
reasonable cause to believe lacks the mental capacity to appreciate the significance of
the knowledge that the offender has tested positive as a carrier of a virus that causes
acquired immunodeficiency syndrome;

(3) Engage in sexual conduct with a person under eighteen years of age who is not the
spouse of the offender.

(C) The prosecution of a person under this section does not preclude prosecution of that
person under section 2907.02 of the Revised Code.

(D)(1)(a) Whoever violates this section is guilty of felonious assault, Except as
otherwise provided in this division or division (D)(1)(b) of this section, felonious assault
is a felony of the second degree. If the victim of a violation of division (A) of this section
is a peace officer or an investigator of the bureau of criminal identification and
investigation, felonious assault is a felony of the first degree.

(b) Regardless of whether the felonious assault is a felony of the first or second degree
under division (D)(1)(a) of this section, if the offender also is convicted of or pleads
guilty to a specification as described in section 2941.1423 of the Revised Code that was
included in the indictment, count in the indictment, or information charging the offense,
except as otherwise provided in this division or unless a longer prison term is required
under any other provision of law, the court shall sentence the offender to a mandatory
prison term as provided in division (D)(8) of section 2929.14 of the Revised Code. If the
victim of the offense is a peace officer or an investigator of the bureau of criminal
identification and investigation, and if the victim suffered serious physical harm as a
result of the commission of the offense, felonious assault is a felony of the first degree,
and the court, pursuant to division (F) of section 2929.13 of the Revised Code, shall
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impose as a mandatory prison term one of the prison terms prescribed for a felony of
the first degree.

(2) In addition to any other sanctions imposed pursuant to division (D)(1) of this section
for felonious assault committed in violation of division (A)(2) of this section, if the deadly
weapon used in the commission of the violation is a motor vehicle, the court shall
impose upon the offender a class two suspension of the offender's driver's license,
commercial driver's license, temporary instruction permit, probationary license, or
nonresident operating privilege as specified in division (A)(2) of section 4510.02 of the
Revised Code.

(E) As used in this section:

(1) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section
2923.11 of the Revised Code.

(2) "Motor vehicle" has the same meaning as in section 4501.01 of the Revised Code.

(3) "Peace officer" has the same meaning as in section 2935.01 of the Revised Code.

(4) "Sexual conduct" has the same meaning as in section 2907.01 of the Revised Code,
except that, as used in this section, it does not include the insertion of an instrument,
apparatus, or other object that is not a part of the body into the vaginal or anal opening
of another, unless the offender knew at the time of the insertion that the instrument,
apparatus, or other object carried the offender's bodily fluid.

(5) "Investigator of the bureau of criminal identification and investigation" means an
investigator of the bureau of criminal identification and investigation who is
commissioned by the superintendent of the bureau as a special agent for the purpose of
assisting law enforcement officers or providing emergency assistance to peace officers
pursuant to authority granted under section 109.541 of the Revised Code.

(6) "Investigator" has the same meaning as in section 109.541 of the Revised Code.

CREDIT(S)

(2008 H 280, eff. 4-7-09; 2006 H 461, eff. 4-4-07; 2006 H 347, eff. 3-14-07; 2006 H 95,
eff. 8-3-06; 1999 H 100, eff. 3-23-00; 1999 S 142, eff. 2-3-00; 1996 S 239, eff. 9-6-96;
1995 S 2, eff. 7-1-96; 1983 S 210, eff. 7-1-83; 1982 H 269, S 199; 1972 H 511)
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R.C. 2923.02 Attempt

(A) No person, purposely or knowingly, and when purpose or knowledge is sufficient
culpability for the commission of an offense, shall engage in conduct that, if successful,
would constitute or result in the offense.

(B) It is no defense to a charge under this section that, in retrospect, commission of the
offense that was the object of the attempt was either factually or legally impossible
under the attendant circumstances, if that offense could have been committed had the
attendant circumstances been as the actor believed them to be.

(C) No person who is convicted of committing a specific offense, of complicity in the
commission of an offense, or of conspiracy to commit an offense shall be convicted of
an attempt to commit the same offense in violation of this section.

(D) It is an affirmative defense to a charge under this section that the actor abandoned
the actor's effort to commit the offense or otherwise prevented its commission, under
circumstances manifesting a complete and voluntary renunciation of the actor's criminal
purpose.

(E)(1) Whoever violates this section is guilty of an attempt to commit an offense. An
attempt to commit aggravated murder, murder, or an offense for which the maximum
penalty is imprisonment for life is a felony of the first degree. An attempt to commit a
drug abuse offense for which the penalty is determined by the amount or number of unit
doses of the controlled substance involved in the drug abuse offense is an offense of
the same degree as the drug abuse offense attempted would be if that drug abuse
offense had been committed and had involved an amount or number of unit doses of
the controlled substance that is within the next lower range of controlled substance
amounts than was involved in the attempt. An attempt to commit any other offense is an
offense of the next lesser degree than the offense attempted. In the case of an attempt
to commit an offense other than a violation of Chapter 3734. of the Revised Code that is
not specifically classified, an attempt is a misdemeanor of the first degree if the offense
attempted is a felony, and a misdemeanor of the fourth degree if the offense attempted
is a misdemeanor. In the case of an attempt to commit a violation of any provision of
Chapter 3734. of the Revised Code, other than section 3734.18 of the Revised Code,
that relates to hazardous wastes, an attempt is a felony punishable by a fine of not more
than twenty-five thousand dollars or imprisonment for not more than eighteen months,
or both. An attempt to commit a minor misdemeanor, or to engage in conspiracy, is not
an offense under this section.

(2) If a person is convicted of or pleads guilty to attempted rape and also is convicted of
or pleads guilty to a specification of the type described in section 2941.1418,
2941.1419, or 2941.1420 of the Revised Code, the offender shall be sentenced to a
prison term or term of life imprisonment pursuant to section 2971.03 of the Revised
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Code.

(3) In addition to any other sanctions imposed pursuant to division (E)(1) of this section
for an attempt to commit aggravated murder or murder in violation of division (A) of this
section, if the offender used a motor vehicle as the means to attempt to commit the
offense, the court shall impose upon the offender a class two suspension of the
offender's driver's license, commercial driver's license, temporary instruction permit,
probationary license, or nonresident operating privilege as specified in division (A)(2) of
section 4510.02 of the Revised Code.

(F) As used in this section:

(1) "Drug abuse offense" has the same meaning as in section 2925.01 of the Revised
Code.

(2) "Motor vehicle" has the same meaning as in section 4501.01 of the Revised Code.

CREDIT(S)

(2006 H 461, eff. 4-4-07; 2006 S 260, eff. 1-2-07; 1999 S 107, eff. 3-23-00; 1995 S 2,
eff. 7-1-96; 1991 H 225, eff. 10-23-91; 1984 H 651; 1983 S 210; 1972 H 511)

A-41


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53

