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BRANDON'S SENTENCE. RAISES A SUBSTANTIAL CONSTITUTIONAL QUESTION
REGARDING THE EIGHTH A.NIENllMENT'S PROHIBITION OF "CI2.UEL AND

UNUSUAL" SEN'I'EN CES FOR JUVENILE OFFENDERS

This case presents an issue of substantial constitutional iznportance because the Eighth

Amendment right of juveniles to be free from "cruel and unusual" punishment is at stake.

Brandon is currently serving a 112-year sentence for nonhomicide offenses he committed when

he was only 15-years old. I'hat is the longest juvenile sentence in the State of Ohio, as far as

counsel is aware. He has no possibility of release until he is over 100 years-old, so undoubtedly

he will die in prison. Brandon does not dispute the horrific nature of his crimes, nor asserts that

the Constitution guarantees his release during his lifetime, Instead, the Eighth Amendment

requires that juvenile nonhomicide offenders be given. "some meaningful opportiulity to obtain

release based on demonstrated maturity and rehabilitation," Graharn v. Florida, 560 U.S. 48, 75,

130 S.Ct. 2011, 176 L.Ed.2d 825 (2010). Because the Court of Appeals' decision denied

Brandon the mere chance of release during his lifetime-and would not even address the merits

of his constitutional claitn--thisCourt should accept jurisdiction.

The United States Supreme C;ourt.'s decision in Grahann v. Florida cozitrols this case,

The Court unequivocally held that juveniles convicted of nonhomicide offenses cannot be

sentenced to life imprisonment without the possibility of parole. Id. at 74. Recognizing that

juveniles are undeveloped, not fully mature persons, the Colu.t held that it violates basic

constitutional requirements of proportional punishment to sentence a juvenile to life without the

possibility of parole in the absence of a homicide conviction, and even in the case of homicide

the Court required that such a drastic sentence be "'uncommort." Id. at 67-78; Miller v: Alcabcrma,

567 U,S. , 132 S.Ct. 2455, 2469, 183 L.Ed.2d 407 (2012). While the Constitution does not

reqtiire a State to release a juvenile nonhomicide offender if he does not mature and rehabilitate,

the Constitution "forbid[s] States from making the judgment at the outset that [these] offenders



never will be fit to reenter society," Grahani, 560 U.S. at 75. 7'hat is exactly the trial court did

here when it sentenced Brandon to 1 12-years imprisonment.

This Court should accept jurisdiction and hold that no meaningful distinction exists

between the life without parole sentences prohibited in Graham and lengthy tenn-of-year

sentences that expire only after a juvenile's life expectancy ("de facto" li£esentences). In a

divided opinion (DeGenaro, J., dissenting), the Seventh Appellate District denied Brandon's

motion for reconsideration, reasoning that Gralzam did not "directly" apply to Brandon because

he was sentenc.ed to 112 years ratherthan "life" imprisoziment. (3hiov. Moore, 7th Dist. No. 08

MA 20> 2013-Ohio-5868, !, 2 (citing State v. Bzcnch, 7th Dist. No. 06 MA 106, 4 (Aug. 8, 2013)),

This semantic distinction has no basis in reality. And it ignores Graharn's prohibition on a

sentence that, like here, "guarantees [a juvenile nonhomicideoffender] will die in prison without

any meaningful opportunity to obtain [his] release." GYUhajn, 560 U.S. at 79.

State Supreme Courts throughout the country are addressing this issue, providing

guidance to their trial courts on how to apply Graham to term-of-year sentences that lock

juveniles away for the rest of their natural lives. See e.g., Staiev. Raglcrnd, ----- N.W.2d

No. 12-175 8, 2013 WL 4309970, at * 12 (Iovva, Aug. 16, 2013) (imposition of "life-without-

parole sentence is not fixed by substituting it with a sentence with parole that is the practical

equivalent of a life sentence without parole."); People v. Caballero, CalAth 262, 145

Cal.Rptr,3d 286, 282 P.3d 291, 295 (2012) (bar on life-without-parole sentences in Graham

applied to term of years sentence that amounted "to the functional equivalent of a life without

parole sentence."). This Court too should acceptjurisdiction to provide guidance to Ohio trial

courts and protect juveniles from unconstitutional sentences.
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Brandon recognizes that this Court has declined jurisdiction in the cases of two juvenile

defendants who presented Gf°aham claims-but his case is markedly different. See State v.

Barnette, No. 2013-1703 (declined Jan. 22, 2014) (Pfeifer, Lanzinger, and O'Neill, JJ.,

dissenting); State v. Bunch, No. 2013-1510 (declined Dec. 4, 2013) (Pfeifer, Lanzinger, and

O'Neill, JJ., dissenting). Chad Barnette will be eligible for release "in his mid-to late fifties."

State v. Barnette, 7th Dist, No. 02 CA 65, JE, June 28, 2013, at 11 (DeGenaro, J. dissenting). By

contrast, Brandon cannot be released until he is 107 years old, so there is no question that his

case implicates Graham. As to Chaz Bunch, the Court of Appeals unanimously concluded that

he was dilatory becatise he did not raise Ga°ahccm in state court until three vears after it was

decided. State v. Bunch, 7th Dist No. 06 MA 106, JE, Aug. 8, 2013 ("Bunch JE"), at 2. Brandozi,

by contrast, filed a pro se notice of appeal the sanie day that Graham was decided, and argued in

that appeal that his sentence violated Graham. Moore, 2013-Ohio-5868, at ^( 13 (DeGenaro, :(.,

dissenting). Despite his diligence, Brandon will die in prison having served an unconstitutional

sentence---unless this Court accepts review.

STATE:VtENT' OF THE CASE AND FACTS

Brandon is serving a 112-year sentence for nonhomicide offenses he committed when he

was only 15 years-old; a sentence imposed beforethe decision in Gr-aharn. On October 2, 2002,

a jury found Brandon guilty on twelve counts: three counts of aggravated robbery, three counts

of rape, three counts of complicity to rape, one count of kidnapping, one count of conspiracy to

robbery, and one count of aggravated menacing. State v. .tlloorre ("Woore1"), 161 Ohio App.3d

778, 2005-Ohio-3311, 832 N.E.2d 85, Ti 12 (7th Dist.). The trial judge first sentenced him to 141

years, the maximum for each offense plus eleven firearm specifications. Id, at15.

In sentencing Brandon, the trial judge rejected the notion that Brandon should be treated

differently because he was a juvenile. Instead, with reference to him and his codefendants, the
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judge stated: "They are adults," properly bound over from the Juvenile Court, and are "to be

considered and dealt with as adults." (Tr, at 41-42, Oct. 23, 2002, Case No. 02-CR-159.) The

judge concluded that Brandon, at age 15, "[could not] be rehabilitated, that it would be a waste of

time and money and common sense to even give it a try." (Id. at 49.) So he gave Brandon a life

sentence, announcing to Brandon: "I want to make sure that you never get out of the

penitentiary." (Id. at 50.) In his first direct appeal, Brandon successfully challenged the

conviction for conspiracy to commit aggravated robbery, as well as the judge's failure to merge

firearm specifications. 11oore I at^, 115. The trial court resentenced Brandon to 112 years. Icl.

While the appeal of this secon(i sentence was pending, this Court decided State v. Foster,

109 Ohio St. 3d 1, 2006-Ohio-856, 845 N.E.2d 470, wllich struck down several Ohio sentencing

laws that required judicial fact-finding in violation of the Confrontation Clause. Following

h 'oster•, the Court of Appeals vacated Brandon's sentence and remanded for resentencing. State v.

A2ooi°e ("^^ioore 11"), 7th Dist. No. 05 MA 178, 2007-Uhio-7215, 'Cj 3. The trial court held its

third and final resentencing hearing on January 4, 2008, and re-imposed a 112-year sentence.

State v. Moore (`!YloorQ HI"), 7th Dist. No. 08 MA 20, 2009-Ohio-1505,3. The judge told

Brandon again that "it is the intentioit of this cour-f that you should never be released from the

peniteritiary." (T'r. at 33, Jan. 24, 2008, Case No. 02-CR-525 (emphasis added).)

On the third appeal-the final direct appeal of his sentence from which Brandon sought

the reconsideration at issue here-Brandon's appointed counsel filed an Anders brief and

Brandon filed apro se brief, 'hhe Court rejected Brandon's challenge, granted counsel's motion

to withdraw, holding that "there are no arguable non-frivolous issues that could be presented on

appeal," and affirmed Brandon's sentence of 112 years. Moore III at ^1 18, 22,24..
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`l'he next stages of the litigation involved an error on the sentencing judgment entry.

Noting that the judgment entry did not comply with Criminal Rule 32(C), Brandon applied to the

Court of Appeals for a writ of mandamus or procedendo requiring the trial court to produce a

compliant judgment entry, in accordance with State v. Baker•, 119 Ohio St.3d 197, 2008-Ohio-

3330, 893 N.E.2d 163. The Court of Appeals granted the writ. State ex rel. Woore G>. Krichbaum

("Moore Ii"), 7th Dist: No. 09 MA 201, 2010-Ohio-1541, ^j 1. The trial court corrected the error

with a nunc pro tunc judgment. State v. ll^loore, Mahoning C.P. No. 02 CR 525 (Apr, 20, 2010).

It was not until after this nunc pro tunc judgtnent that the constitutional claim at issue arose.

On May 17, 2010, the United States Supreme Court decided Graham v. Florida, holding

that the Eighth Amendment forbids sentences that deny a juvenile defeDdant "any chance to later

demonstrate that he is fit to rejoin society based solely on a nonhomicide crime that he

committed while he was a ellild in the eyes of the law." 560 U.S. at 79. Crucially, on the sanle

M Graham was handed down, Brandon filed a pro se notice of appeal from the trial court'sd

nunc pro tunc judgment. The Court appointed him counsel for only that appeal, in which

Brandon challenged his 112-year sentence as a violation of the Eighth Amendmentunder the

United States Supreme Court's new interpretation in Graham. State v. 11oote (",woore i^"), 7th

Dist. No. 10 MA 85, 2011-Ohio-6220 (brief filed Dec. 9, 2010).

The Court did not reach the Graham claim on the merits. After Brandon's appointed

counsel filed its brief, the Ohio Supreme Court decided State v. Lester, 130 Ohio St.3d 303,

2011-Ohio-5204, 958 N,E.2d 142, holding that "a nunc pro tunc judgment entry issued for the

sole purpose of complying with Crim.R. 32(C) to correct a clerical omission ... is not a new

final order from which a new appeal may be taken." Id. at ^j 20. In accordance with Lester, the

court held that Brandon's nunc pro tune judgment was not a final appealable order so it could not
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reach the Graham claim. llloore V at^,,, 3 1. It also stated, without explanation, that the Graham

claim was barred byresjudicata, and suggested that the claim would be "more properly raised in

a petition for postconviction relief." Id. at33. Yet, this reasoning waserroneous, thwarting

Brandon's pro se efforts to pursue his Gt°ahczm claim.'

In less than a month after gaining new representation, on September 16, 2003, Brandon

filed a lvlotion for Delayed Reconsideration of his last direct appeal, He argued that the

retroactively applicable decision in Graham merited reconsideration under Appellate Rules 26(A)

and 14(B). The Seventh Appellate District denied his motion for delayed reconsideration in a

split decision. The court did not offer any individualized reasoning. Instead, the court relied on

its decisions in two previous cases where juveniles with lengthy term-of-years sentences sought

the benefit of G-altain on reconsideration. Ohiov. Nloore, 7th Dist. No. 08 MA 20, 2013-Ohio-

5868, ^j 2 (citing State v. Btanch, 7th Dist No. 06 MA 106, JE, Aug. 8, 2013 ("Bunch JE") (89-

year sentence); and State v. Bczrnette, 7th Dist. No. 06 MA 135, JE, Sept. 16, 2013 ("Barnette

JE") (84-year sentence)).

In those two cases, the Seventh Appellate District held that extraordinary circumstances

did not exist for delayed reconsideration because Graham is not "directly on point." Bunch JE at

4; Barnette JE at 4< The court reasoned that Gahana did not apply because the juvenile

defendants were not "specifically sentenced to life in prison without parole," even though their

sentences would not expire u.ntil they are at least 100 years old. Barnette JE at 4; see also Bunch

1 Brandon's Graham claim was not res judicata. That doctrine requires a criminal
defendant to raise available claims at trial or on direct appeal, and failure to do so forfeits those

previously available claims. Stcrte v. Perry, 10 OhioSt.2d 175, 180, 226IN.E.2d 104 (1967).

Brandon's Eighth Amendment claim, however, was not available before Gruham was decided on

May 17, 2010; he raised it promptly thereafter. Similarly, Brandon could not pursue his Graham

claim through a motion for postconviction reliet; as described in Section Ill. T'hese two
ei-roneous statements prejudiced Brandon in moving forward pro se with his Grahanz claim.
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nIE, at 4. The court explained: "Admittedly, appellant's sentence may be considered. a`de facto'

life sentence. ... However, the United States Supreme Court's decision [was] based specifically

on life sentences without the possibility of parole." Barnette JE, at 4. The court also noted that

those defendants delayed in filing their Graham claims; an issue not relevant to Brandon because,

as noted above, Brandon "promptly raised his claim." Mooa•e, 2013-Ohio-5868, at13.

As Judge DeGenaro wrote in her lengthy dissent, Brandon made the requisite showing of

extraordinary circumstances because he raised "an arguably valid extension of a constitutional

argument" based on "a United States Supreme Court retroactive holding" that "was not available

to Moore when his case was before the trial court" or during his direct appeal. Icl, ^ 3. She

found Graham applicable and noted that without reconsideration "'Moore has no other avenue to

make this argument," despite having promptly raised his claim. Id, at 3, 13, 23.

ARGUMENT

Proposition of Law: The Eighth Amendment prohibits sentencing a juvenile to a term-of-
years sentence that precludes any possibility of release during the juvenile's life expectancy.

I. Graham States that a Juvenile Nonhomicide Offender Cannot Be Sentenced to "Die
in Prison" Without a "Meaningful Opportunity" To Obtain. Release.

"De facto" life without parole sentences violate the Eighth Amendment., as set forth in the

United States SuprenieCourt's decision in Graham v. Florida, and as reaffirmed in its decision

only a year ago in iViller v. Alabama. Graham, 560 U.S. at 74; lViller°, 132 S.Ct. at 2469.

Graham states that a juvenile nonhomicide offender cannot be given a sentence that, as here:

"guarantees [that] he will die in prison without any meaningful
opportunity to obtain [his] release, no matter what he might do to
demonstrate that the bad acts he committed as a teenager are not
representative of his true character, even if he spends the next half
century attempting to atone for his crimes and learn from his

mistakes."
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560 U.S. at 79. The Supreme Court's prohibition oi1 sentencing a juvenile who does not commit

homicide such that "he will die in prison without any meaningful opportunity to obtain [his]

release" is based on two interrelated principles. Id.

First, the Supreme Court emphasized that "children are constitutionally different from

adults for purposes of sentencing" given their "diminished culpability and greater prospects for

reform." Miller at 2464. As compared to adults, juveniles have a "lack of maturity and [an]

underdeveloped sense of responsibility" leadir:ig to "recklessness, impulsivity, and heedless risk-

taking." Guham at 72 (internal quotation marks omitted); tt^Iiller at 2464 (internal quotation

marks omitted). They are more su.sceptible "to negative influences and outside pressures,"

including peer pressure and lack the ability to extricate themselves from "horrific, crime-

produced settings:" Nliller at 2464 (internal quotation marks omitted). Moreover, their

characters are not as "'well formed,"' meaning that it is "`difficult even for expert psychologists

to differentiate between the juvenile offender whose crime reflects unfbrtunate yet transient

immaturity, and the rare juvenile offender whose crime reflects irreparable corruption."'

Gruham at 68 (quoting Roper v. Simmons, 543 U.S. 551, 573, 125 S.Ct 1183, 161 L.Ed2d 1

(2005)); see also id. ("[P]sychology and brain science continue to show fundamental differences

between juvenile and adult minds" making their actions "less likely to be evidence of

irretrievably depraved character.") (internal quotation marks omitted).

Second, the Supreme Court stressed that the Eighth Amendment requires proportionality

in sentencing. Id, at 59-60. It is a "basic `precept of justice that punishment for crime should be

graduated and proportioned' both to the offender and the offense." JViller at 2463 (quoting Roper

at 560). Juveniles are not absolved of responsibility, but because of their underdeveloped minds,

their transgressions are "not as morally reprehensible as that of an adult." Graham at 68
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(internal quotation marks omitted). Moreover, "[a]lthough an offense like robbery or rape is a

serious crime deserving serious punishment, those crimes differ from homicide crimes" on both

"moral culpability and consequential harm."° Ia'. at 69 (internal quotation marks and citation

oinitted);1'Vliller at 2465. Nonhomicide crimes "cannot be compared to murder in their severity

and irrevocability." Id. at 2488 (internal quotation marks onlitted).

Accordingly, the Graham Court concluded that, compared to an adult murderer, a

juvenile wllo commits a nonhomicide crime "has a twice diminished moral culpability."

Graham, 560 U.S. at 69. This twice diminished moral culpability means that juveniles convicted

of nonhomicide offenses cannot be sttbject to the harshest penalty for juveniles-life without the

possibility of parole. Id. Rather, the Supreme Court has specifically reserved that harshest

punishment solely for juveniles who are convicted of homicide. See 11iller, 132 S.Ct. at 2469.

Even for homicide cases, however, the Willer Court explained that a sentencing court would

need to take into account the age, upbringing, and other mitigating factors before sentencing a

juvertile to this drastic penalty, which it cautioned should be "uncommon." 161. at 2468-69.

As this reasoning reveals, the Supreme Court's bar on sentencing nonhomicide juvenile

offenders to die in prison is a categorical bar that applies irrespective of the particular crime at

issue. Indeed, the Supreme Court explicitly rejected a case-by-case approach, instead noting that

it was breaking new ground by recognizing a"categorical challenge to a term-of-years sentence,"

while it has only imposed categorical bars on the death penalty in the past. Gyahafn, 560 U.S. at

61. Therefore, as3tldge DeGenaro explained, though Brandon was involved in crimes that "were

truly horrifying ..,.[n]onetheless, the Supreme Court has held that juveztile offenders,

consistent with the heinoL7s nature of their crimes, must be given a`meaningful oppor-tunity' at

some point during the course of their sentence, to establish they have rehabilitated." Barnette, 7
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Dist. No. 02 CA 65, JE (June 28, 2013), at 10-11. The State "is not required to guarantee

eventual freedoin" during a juvenile's natural life; Gr-czham recognized that those "who commit

truly horrifying crimes as juveniles may turn out to be irredeemable." 560 U.S. at 75. But that

decision cannot be made at the outset.

II. Grahain Applies to Consecutive Nonhomicide Sentences That Exceed A Juvenile's
Life Expectancy When Combineci.

Although 13randon's sentence is labeled a term of years, rather than a "life without parole"

sentence, it defies science to conclude that Brandon was senteneed to anything less than life

without the possibility of parole. The Court of Appeals stated that Graham is not "directly on

point" because the Grahafn offenders "received life sentences without the possibility of parole,"

while Brandon was sentenced to a "de facto" life sentence. ` Bunch JE at 4. This is a distinction

without a meaningful difference. Brandon has no possibility of release while he is still alive. 1-Ie

is ineligible for parole. See 6Voods v, 7°elb, 89 Ohio St.3d 504, 507-508, 733 N.E.2d 1103) (2000)

(explaining legislative changes aimed at "eliminating indefinite sentences and eliminating

parole"). He is ineligible for.judicial release under R.C. 2929.20 until he is 107 years-old; well

beyond his natural life expectancy.3 Accordingly, Brandon's sentence violates Graham's

' Contrary to the Seventh Appellate District's analysis, the juvenile in Gi•aham was not

,'specifically senteneed to life in prison without parole." BaYSZette JE at 4. The juvenile in

Grctharra received a sentence of "life imprisonznent."560 IJ.S. at 57. "Because Florida had
eliminated its parole system by statute, this amounted to a de facto life sentence without parole."

Moore u: Bitter, 725 F.3d 1184, 1192 n.3 (9th Cir. 2013). Hence, Grahczrrz too "involved a de

facto life sentence withotrt parole." Id.

Brandon respectfully notes that Judge DeGenaro's dissent incorrectly calct2lates his

possibility for judicial release under R.C. 2929.20. See Moore, 2013-Ohio-5868, at^, 30.

(DeGenaro, J., dissenting) As she recognized, that statute allows for Brandon to apply for release
after he has served his entire mandatory prison term and at least half of his nonmandatory term.

See R.C. 2929.20. Brandon's mandatory sentence includes: 12 years for firearrn specifications,
R.C. 2941.145(A); 30 years for three counts of rape, R.C. 2929.13(F); and 30 years for three

counts of complicity to rape, id.; R.C. 2023.03(F). Brandon has 40-years of nonmandatory
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categorical rule that a juvenile nonhomicide offender cannot be given a sentence that "guarantees

[that] he will die in prison," Graham, 560 U.S. at 79.

Inlportantly, both key rationales setforth in Graham apply equally to "de facto" life

without parole sentences as to "true" life without parole sentences. As to youth, the Supreme

Court denounced the premise that a juvenile could be sentenced to life without parole based on

"a subjective judgment that the defendant's crimes demonstrate an `irretrievably depraved

character. "' Id, at 76 (citation omitted). 13ut that is exactly what the trial court did. Like the trial

court judge in Graham, the trial judge here stated that Brandon "cai-inot be rehabilitated, that it

would be a waste of time and money and common sense to even give it a try." (Tr. at 49.) (n

this respect, there is no difference in sentencing a jtivenile to life without parole or theftlnctional

equivalent. In both sentences the judge is making the improper determination that a juvenile is

"irredeemable," and denying him a chance ever to demonstrate that he is fit to reenter society. Id.

at 75.

Likewise, as to proportionality, there is no difference between classifying Brandon's

sentence as a term of years as opposed to a"true" life without parole sentence. E^itherway, he

will die in prison. The proportionality concerns resolved in Graham are applicable even

considering that Brandon has been sentenced to multiple counts with sentences to be served

consecutively. The juvenile in Crraharn had a history of offenses and just days before his

eighteenth birthday he committed a series of robberies.560 U.S. at 55>Still the Supreme Court

(continued... )

sentence for one count of kidnapping (10 years) arid three counts of aggravated robbery (10 years
each). Accordingly, he must serve 72mandatozy years and at least 20 years of his nonmandatory
sentence. Because he was 15 when sentenced, Brandon is thus unable to apply for judicial

release until he is 107.
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explained that homicide cases were different even from serious crimes like rape and robbery;

thus, because of his age and nonhomicide offense, the juvenile had "twice diminished moral

culpability," and could not be sentenced to spend the rest of his life in prison. Id. at 69. Because

Brandon did not commit homicide; he too has this "twice diminished moral culpability" and

categorically cannot be sentenced of this "harshest possible penalty." Id.; Miller, 132 S.Ct. at

2469. Indeed, it would contradict Miller to give juvenile nonhomicide offenders the same

sentence that the Supreme Court said should be reserved only for "uncommon" homicide

offenses. Aliller at 2468-69; see State v. Barnette, 7th Dist. No. 02 CA 65, JE, 14 (June 28, 2013)

(DeGenaro, P.J; dissenting) ("Given [Graham and Milley], it would appear that juvenile

offenders implicitly sentenced to life without parole via consecutive maxiinum sentences for

multiple offenses, which results in no appoYtunity forpaNole, violates the Eighth Amendrn.ent.");

see Moore i,. Biter, 725 F.3d 1184, 1186, 1191 (9th Cir. 2013) (applying Graham's "flat ban on

life without parole" to 16-year old defendant sentenced to 254 years for "sexually victimizing

four separate women on four occasions during a five-week period" with a firearm) (internal

quotation omitted for first quote).

Ohio courts cannot circumvent Eighth Amendment standards of proportionality set forth

by the United States Supreme Court by sentencing a nonhomicide juvenile defendant to 112

years, where it could not have sentenced him to life without parole. This Court must respect the

principles articulated in United States Supreme Court cases, even if there is a technical way to

distinguish the facts. See State v. Starch, 66 Ohio St.3d 280, 291, 612 ^,T.E.2d 305 (1993)

("[T]he words of [a United States Supreme Court] decision set forth a principle of law that goes

well beyond the facts presented in the case" and "as a lesser appellate court for purposes of

federal questions, we ignore the words of the United States Supreme Court at our peril just as the
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`lesser' courts of Ohio ignore our words at their peril as to questions of state law.").4 The

categorical rule articulated in Gaharn is about outcomes, not labels. But the outcome prohibited

in G°ahajn is exactly the one that will result in this case if Brandon's sentence stands. See Biter,

725 F.3d at 1192 ("Graham's focus was not on the label of a`life sentence'-but rather on the

difference between life in prison with, or without, possibility of parole."). Because the Seventh

Appellate District's decision does not heed this principle, and trial courts require guidance in

Gr•aham's applicability to "de facto" life without parole sentences, this Court should accept

jtzrisdiction to protect juveniles' Eighth Amendment rights.

IXI. The Court of Appeals' Decision Deprives Brandon of Ilis Only Avenue to Raise His
Graham Claim.

Particularly troublesome about the Seventh Appellate District's decision is that is

deprives Brandon of his sole avenue for raising his G3°aham claim. When Brandon was

sentenced, Gr•aham had not yet been decided; but the happenstance of when the Supreme Court

decides what the Eighth Amendment forbids does not deprive Brandon of the right to have a

constitutional sentence.5 Yet, without reconsideration, he has no means to raise his Grahana

a Indeed, the tlnited States Supreme Court reverses state courts that fail faithfully to
apply their precedents. See, e.g:,,4m. IMdition Partnet°ship, Inc. v. Bullock, 567 U.S. _, 132
S.Ct. 2490, 2491, 183 L.Ed.2d448 (2012) (per curiam) (summarily reversing state court decision
that "fail[ed] to meaningfitlly distinguish [precedent]"); Wo>s v. E.NI:A., 568 U.S. __, 133 S.Ct,
1391, 1398, 185 L.Ed.2d 471 (2013) (admonishing state court for using "semantics" and
`'creativestatutory interpretation" to avoid preemptive force of federal law).

"I'he State has not disputed Graham's retroactive applicability. Gaham applies here
because, although only more recently articulated, it held that the Constitution places life without
parole sentences for juvenile nonhomicide offenders "beyond the power of criminal law-making
authority" to enforce. See 7'eague v, Lane, 489 U.S. 288, 311, 109 S,Ct. 1060, 103 L.I;,d.2d 344

(1989); Penry v. Lynaugh, 492 U.S. 302, 329-30, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989) (new
Supreme Court decisions place sentences beyond the "power of the criminal law-making
authority" when they "prohibit[] a certain category of punishment for a class of defendants
because of their status or offense,"), abrogated on other grounds by Atkins v. Virginia, 536 U.S.

304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002).

-13-



claim, as he caiinot receive state postconviction relief, state habeas, or federal habeas. See

Ohio v. Moore, 2013-Ohio-5868, at ¶ 14 (DeGenaro, J., dissenting) ("Reconsideratiori of our

prior decision is warranted to avoid a manifest injustice as Moore has no other avenue available

to raise this constitirtional challenge.").

First, Brandon is unable to file for postconviction relief because when Graham was

decided in May 2010, the time limit for Brandon to file a postconviction motion from his last

resentencing in January 2008 had already expired. See R.C. 2953.21(A)(2) ("petition [for

postconviction reliefj shall be filed no later than one hundred eiohty days after the date on which

the trial transcript is filed in the court of appeals in the direct appeal of the judgment of

conviction or adjudication.'') Brandon did not meet the statutory requirements for filing a

petition out of time. See R.C. 2953.23(A)(1)(b) (requiring a petitioner to show both a newly

decided Supreme Court case and that "but for constitutional error at trial, no reasonable

factfinder would have found the petitioner guilty of the offense" or "eligible for the death

sentence. ").

Second, state habeas is unavailable under R.C. 2725.01. "`Habeas corpus lies only if the

petitioner is entitled to immediate release upon the determination that the claim urged in the

action is well founded."' SwigeY v. Seidner, 74 Ohio St.3d 685, 687, 1996-Ohio-237, 660 N.E.2d

1214 (1996), quoting Pewitt v. Lorain Correctional Inst., 64 Ohio St.3d 470, 472, 597 N.1'-,.2d 92,

94 (1992). Brandon is not arguing that he should be immediately released, only that his sentence

be reformed to provide a meaningful opportunity for release.

Lastly, the Sixth Circuit has held that federal habeas is not available under 28 U.S.C.

§2254(d)(1) in precisely this situation. See Bunch v. Smith, 685 F.3d 546, 549 (6th Cir. 2012).

To prevail on a federal habeas claim, the Sixth Circuit reasoized that a juvenile defendant would

-14-



have to prove that the state cottrt decision is contrary to "clearly established" Supreme Court law

that existed at the time of "the last state-court adjudication on the m.erits."' Ido (citing Green v.

Fi,shir, U.S. _, 132 S.Ct. 38, 45, 181 L.Ed.2d 336 (2011). Yet as mentioned above, Graham

had not been decided when the trial court judge last resentenced Brandon, or during the direct

appeal from that resentencing.

Accordingly, without intervention from this Court, Brandon has no means of relief from

an unconstitutional sentence and will die in prison. Like a"true" life withou:t parole sentence,

Brandoi?.'s 112-year sentence "'means [the] denial of hope; it meazxs that good behavior and

character improvement are immaterial; it means that whatever the future might hold in store for

the mind and spirit of [the juvenile], he will remain in prison for the rest of his days."' Graham,

560 U.S. at 70 (citation omitted). Brandon's sentence is "irreconcilable with Gralaarn's mandate

that a juvenile nonhomicide offender must be provided `some meaningful opportunity' to reenter

society." Biter, 725 F.3d at 1194 (quoting Graham, 560 U.S. at 75). Thus, Brandon's sentence

is unconstitutional. The Court should not ignore this reality and should grant jurisdiction to

protect the right of juvenilesto be free from "cruel and unusual punishment."

CONCLUSION

For these reasons, Brandon respectfully requests that the Court accept jurisdiction.

Respectfully submitted,

c oom at 091376)
Kimberly A. Jolso 1204)
JONES I)AY
325 John H. McCorunell Boulevard, Suite 600
Columbus, Ohio 43216-5017
(614) 469-3919 (tel.)
(614) 461-4198 (fax)

Attorneys.foN Appellanf Brandon Moore
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{¶1} Defendant-Appellant Brandon Moore asks this Court for delayed

reconsideration of his resentencing appeal, State v. Moore (Moore 11!), 7th Dist. No. 08

MA 20, 2009-Ohio-1505 as he has no other avenue to avail himself of the retroactive

constitutional argument that his sentence violates Graham U. Florida, 560 U.S. 48, 130

S.Ct. 2011, 176 L.Ed. 2d 825 (2010). In Graham, the United States Supreme Court held

that imposing a life sentence without the possibility of parole upon nonhomicide juvenile

offenders as a category vioiatesthe prohibition against cruel and unusual punishment of

the Eighth Amendment to the United States Constitution. The Court reasoned that

because juveniles as a category are fundamentally different from adult offenders, they

cannot in the first instance be subjected to spending the rest of their natural lives in

prison. Rather, they must be afforded a 'meaningful opportunity'to establish that they are

rehabilitated and eligible for parole. Moore argues that his 112 year sentence deprives

him of a meaningful opportunity to obtain release as contemplated by Graham, because

the trial court imposed a de facto life sentence, and indicated as much at sentencing.

{%2) We are unpersuaded by Moore's arguments. For the reasons articulated in

State v. Bunch, 7th Dist. No. 06 MA 106, J.E. August 8, 2013 and State v, Barnette, 7th

Dist, No. 06 MA 135, September 16, 2013, Appellant Brandon Moore's Delayed

Application for Reconsideration is denied, DeGenaro, P.J., dissents, see dissenting

opinion,

'JUDd E JOSEPH J. VUKOVICH

7 // 7

A /
JU ME qE YL L. WA[TE
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DeGenaro, P.J, dissents.

Because Moore has no other avenue to make this argument, Moore's delayed

motion for reconsideration should be granted. App.R. 14(B) provides delayed

reconsideration "pursuant to App. R. 26(A) shall not be granted except on a showing of

extraordinary circermstances." That showing has been made here; namely, a United

States Supreme Court retroactive holding involving a criminal constitutional issue. Vve

would be considering an arguably valid extension of a constitutional argument which was

not available to Moore when his case was before the trial court, this Court and the Ohio

Supreme Court in either his direct or second appeal. Significantly, the day Graham was

announced, Moore filed his pro-se notice of appeal in Moore V, arguing that his sentence

was unconstitutional pursuant to Graham; however the panel refused to address that

argument, suggesting in dicta the issue was barred by res judicata and could be raised

via post-conviction proceedings.

Turn'lng to the merits of Moore's motion, R.C. 2929.20 enacted by the Ohio

Legislature subsequent te} Graham provides a constitutionally meaningful opportunity to

seek parole or judicial release. Thus, on its face, Moore's argument fails. However,

under the facts of this case, Moore's sentence may be so lorig as to still impose a de

facto life sentence, Accordingly, Moore's motion for reconsideration should be granted,

and the case remanded to the trial court.

Facts and Procedural History

This is Moore's seventh proceeding before this court. In October 2002, Moore was

convicted following a jury trial of 12 counts of aggravated robbery, rape, complicity to

rape, kidnapping, conspiracy to commit aggravated robbery, and aggravated menacing,

along with 11 firearm specifications pursuant to R.C. 2941,145(A). These offenses arose

from a brutal gang rape by Moore, Chaz Bunch, and two others. The vicious attack

began with the defendants abducting the victim while she was leaving her place of

employment and driving her to a secluded location, while Moore digitally raped her.

Arriving at a dead end street, Moore and Bunch proceeded to vaginally, orally and anally

rape the victim multiple times as well as siniultaneously orally and vaginally raping her, all
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at gunpoint. Telling her attackers she was pregnant in the hope of stopping the attack,

the other two defendants eventually stopped the rapes; the victim was escorted to her

car, when she was finally able to escape, after being told they knew who she was and

that she and her family would be killed if she reported the incident. State v. Moore

(Moore !), 161 Ohio App.3d 778, 2005-Ohio-3311, 832 N.E.2d 85, T3-9, Thetria! court's

October 29, 2002 judgment entry imposed maximum consecutive sentences on all

counts, except for the misdemeanor menacing charge to be served concurrently with the

other sentences, and consecutive sentences on the 11 firearm specifications, for an

aggregate sentence of 141 years.

The procedural history of Moore's six prior appeals is detailed in State v. Moore

(Moore VI), 7th Dist, No. 12 MA 91, 2013-Ohio-1431, 990 N,E.2d 165:

On direct appeal, this court affirmed in part, reversed in part, and

remanded the matter for resentencing. In response to Moore's argument

that the trial court failed to merge his firearm specifications, this court

directed that upon remand, the trial court was limited to imposing, at most,

one prison term for the firearm specifications contained in counts two and

three of the indictment and, at most, three separate prison terms for the

firearm specifications in counts one, four, five, six, seven, eight, nine, and

ten. State v, Moore (Moore l), 161 Ohio App,3d 778, 2005-Ohio-3311, 832

fVE2d 85, Ti 115 (7th Dist.}, Moore applied to reopen his direct appeal

based on an alleged speedy trial violation, which was denied. State v.

Moore, 7th Dist. No. 02 CA 216, 2005-Ohio-5630, 2005 Wt, 2715460.

Upon remand for resentencing, at the September 7, 2005 hearing

and in the judgment entry entered that day, the trial court merged some of

the firearm specifications and acknowledged the dismissal of one count, as

directed by this court, The trial court then sentenced Moore to maximum,

consecutive sentences on the remaining counts for an aggregate sentence

of 112 years. Moore then filed his second appeal. This court vacated his
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sentenco based on State v; Foster, 109 Ohio St.3d 1, 2006-Ohio-856, 845

N.E.2d 470, and remanded the matter for resentencing. State v. Moore

(Moore ti), 7th Dist, No. 05 MA 178, 2007-Ohio-7215, 2007 }i1ti.. 4696843.

The trial court held a resentencing hearing ori January24; 2008, and

it reimposed the 112 year prison term and designated Moore as a Tier III

sexual offender, Moore filed a third appeal, and this court upheld his

sentence. State v, Moore (Moore tlf), 7th Dist. No. 08 MA 20, 2009-Ohio-

1505, 2009 WL 825758.

On December 30, 2009, Moore filed a petition for writ of mandamus

and/or procedendo with this court, seeking to compel the trial judge to issue

a final appealable judgment entry of sentence in compliance with Crim.R,

32(C) as set forth in State v. Baker, 119 Ohio St.3d 197; 2008-Ohio-3330,

893 N.E.2d 163. Moore argued that he was entitled to a new sentencing

hearing and a revised sentencing entry that specified his manner of

conviction. This court granted the writs in part and ordered the trial court to

issue a revised sentencing entry that complied with Crim.R. 32(C), State ex

reJ. Moore v. kCrichbaum (Moore (V), 7th Dist. No. 09 MA 201, 201 0-Ohio-

1541, 20101NL 131 6230.

On April 7, 2010, Moore filed a pro-se motion to dismiss all further

proceedings due to unreasonable delay in sentencing, On April 20, 2010,

the trial court issued a nunc pro tunc judgment entry to comply with Crim.R.

32(C) and re-imposed the 112 year term of incarceration. Moore then

appealed on May 17, 2010. On May 19, 2010, the trial court overruled

appellant's motion to dismiss all further proceedings due to unreasonable

delay in sentencing. This court dismissed Moore's appeal on the basis of

State v. Lester, 130 Ohio St.3d 303, 2011-Ohio-5204, 958 N.E.2d 142.This

court found that the nunc pro tunc judgment entry issued to comply with

Crim.R. 32(C) was not a final order subject to appeal. State v. Moore

(Moore V), 7th Dist. No. 10--ivlA--85, 2011-Ohio-6220, 2011 liVl..6017942.



-5-

This brings us to the instant matter and Moore's sixth appeal. On

March 30, 2012, Moore filed a pro-se motion for resentencing, arguing that

the trial court designating him a Tier Ill sex offender was error pursuant to

State v. Williams, 129 Ohio St.3d 344, 2011-Ohio-3374, 952 N.E.2d 1108.

He also filed a pro-se motion to correct the void portion of sentence,

claiming the trial court failed to correctly merge his firearm specifications.

On April 26, 2012, the State filed motions to dismiss in response to each of

these motions.

Moore VI, ¶4-9.

In Moore VI this court rejected most of Moore's arguments, reversing and

remanding the matter solely for a sex offender classification hearing pursuant to S.B. 5,

known as Megan's Law, Moore having been classified pursuant to the Adam Walsh Act.

Untimely Application for Reconsideration

i±;enera! Test

With this procedural history in mind, we consider the timeliness of Moore's motion.

This court's decision in Deutsche Bank Natl: Trust Co, v. Knox, 7th Dist. No. 09 BE 4,

2011-Ohio-421 (Deutsche Bank /f) is instructive here; not only does it outline general

principles for considering delayed motions for reconsideration, the specific facts in that

case support granting Moore's motion here. The panel analyzed the interplay between

App.R. 26 and 14 as follows:

App.R. 26, which provides for the filing of an application for

reconsideration in this court, includes no guidelines to be used in the

determination of whether a decision is to be reconsidered. The test

generally applied is whether the motion for reconsideration calls to the

attention of the court an obvious error in its decision or raises an issue for

our consideration that was either not at a1l or was not fully considered by us

when it should have been. An application for reconsideration is not

designed for use in instances where a party simply disagrees with the
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conclusions reached and the logic used by an appellate court. Rather,

App.R. 26 provides a mechanism by which a party may prevent

miscarriages of justice that could arise when an appellate court makes an

obvious error or renders an unsupportable decision under the law.

Initially, we must address the timeliness of appellee`s motion.

Yet even though appellee's motion was late, we may still consider it. This

court has heid that a motion for reconsideration can be entertained even

though it was filed beyond the ten-day limit if the motion raises an issue of

sufficient importance to warrant entertaining it beyond the time limit. In this

case, we find that appellee's motion raises an issue of sufficient importance

so as to warrant its consideration.

Furthermore, App.R. 26 is not jurisdictional. App.R. 14(B) provides

as much, stating:

"For good cause shown, the court, upon motion, may enlarge or

reduce the time prescribed by these rules or by its order for doing any act,

or may permit an act to be done after the expiration of the prescribed time.

The court may not enlarge or reduce the time for filing a notice of appeal or

a motion to certify pursuant to App.R. 25. Enlargement of time to file an

application for reconsideration *** shall not be granted except on a

showing of extraordinary circumstances," (Emphasis added.)

Thus, App. R. 14(B) gives this court jurisdiction to enlarge the time to

file an appiication for reconsideration.

Deutsche Bank Jl, ¶2-6 (internal citations omitted).

{¶3} In Deutsche Bank /!; the appellee asked to supplement the record with a

transcript that had been ordered but due to a clerical mistake had not been filed on

appeal, and then for the court to reconsider its decision in light of the supplemented

record. In the underlying case, Deutsche Bank Natl. Trust Cr, v. Knox, 7th Dist. No. 09-
BE-4, 2010-Ohio-3277 (Deutsche Bank !), the panel had reversed and remanded the trial
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court, in part, because of the absence of the transcript. Deutsche Bank at ^39-41.

Granting leave to supplement the record and reconsideration in Deutsche Bank 11, the

panel reiterated that its original decision was due, in part, to the absence of that

transcript, and that it would have decided the case otherwise had the missing transcript

been in the record. Deutsche Bank If at ^10, vacating its reversal in Deutsche Bank iand

affirming the trial court's decision, Deutsche Bank II at ¶14,

Extraordinary Circumstances

Absent from the analysis in Deutsche Bank l1 is a finding that the panel had made

an obvious error or omission in the original decision, an apparent requirement to grant

reconsideration under App.R. 26. However, in the interest of justice, the panel

determined that appellee's showing of extraordinary circumstances as contemplated by

App.R. 14, was sufficient for App.R. 26 purposes as weli, Deutsche Bank f! at ¶3. "The

Ohio Supreme Court has held that in this unique type of situation where there was an

accidental omission of part of a transcript, reconsideration sh4u(d be allowed in light of

the accidentally ornitted transcript portion," Decitsche Bank t1 at ¶9, citing Reichert v.

Ingersoll, 18 Ohio St.3d 220, 222-23, 480 N.E.2d 802 (1985).

Similarly, in State v. Degens, 6th Dist. No, L-11-1112, 2011-Ohio-3711, where the

appellant was seeking reconsideration of the appellate court's decision denying bail and a

stay of a four year prison sentence pending appeal, the Sixth District granted

reconsideration and moreover vacated its prior decision granting bail and a stay:

Although appellant's motion neithercalfs to our attention an obvious

error in our prior decision nor raises an issue that was not considered or not

fully considered when it should have been, we find in the interests of justice

that appellant's motion for reconsideration should be granted.

Degens att5.

Because Moore filed iiis reconsideration motion well beyond the 10 days provided

by App.R. 26(A), we look to App.R. 14 for guidance. In Deutsche Bank li, a civil case

where a part of the transcript was omitted, and Degens, a criminal case involving a four
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year sentence, reconsideration was granted on the basis of the interest of justice,

extraordinary circumstances having been shown based upon those facts: no error or

omission was found in the appellate panel's prior decision. Given this is a criminal matter

where an 112 year sentence was imposed, and Moore is arguing a Supreme Court

decision involving the Eighth Amendment retroactively applies to his sentence; Moore has

established extraordinary circumstances warranting delayed reconsideration. To do

otherwise in this narrow circumstance would create a miscarriage of justice that relief

under App.R. 26 was enacted to avoid.

Significantly, the day Graham was announced, Moore filed his pro-se notice of

appeal in Moore V. In that appeal, Moore argued that his sentence did not comply with

Crim.R. 32 and was unconstitutional pursuant to Graham. The panel held that pursuant

to State v. Lester, 201 1-t7hio-5204, 130 Ohio St.3d 303, 958 N.E.2d 142, the clerical

correotion the trial court made to Moore's original sentencing entry was not a final

appealable order and dismissed the appeal. Moore V, ¶21=2. Thus, it did not reach the

merits of Moore's Graham argument; suggesting in dicta the issue was barred by res

judicata and could be raised via post-conviction proceedings. Id., ^33.

No Other Available Remedy

Reconsideration of our prior decision is warranted to avoid a manifest injustice as

Moore has no other avenue available to raise this constitutional challenge. Moore is

correct that R.G. 2953.23 does not permit a non-capital defendant to raise a constitutional

challenge to his sentence via post-conviction petition. State v. Barkley, 9th Dist, No.

22351, 2005-Qhio-1268 ¶11. CbrTtra Moore V, in dicta Further, as discussed above, he

is correct that App.R. 14(B) only requires an extraordinary circumstance with respect for

reason for the delayed filing, not the length of the delay. Contra App.R. 5(A), and App. R.

26(B), requiring a showing good cause for the length i n the delay before filing a motion for

a delayed appeal or reopening, respectively.

Nor can Moore raise this claim via a state habeas petition. "Whoever is unlawfully

restrained of his liberty, or entitled to the custody of another, of which custody such

person is unlawfully deprived, may prosecute a writ of habeas corpus, to inquire into the
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cause of such imprisonment, restraint, or deprivation." R.C. 2725.01. Because as a

matter of law it is an open question in Ohio as to how much of a lengthy sentence a

juvenile offender must serve before being eligible to seekjudicial release or parole, Moore

cannot state that he is unlawfully in custody; his habeas claim is not ripe.

Nor can Moore raise this claim via a federal habeas petition. Pursuant to The

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) a retroactive application

of Graham -fails in federal habeas proceedings because a defendant cannot establish that

the state court sentence was "'contrary to, or involved an unreasonable application of,

clearly established Federal law,' 28 U,S.C. § 2254(d)(1). The Supreme Court has

recently clarified that'clearly established Federal Law' means the law that existed at the

time of `the last state-court adjudication on the merits." Greene v. Fisher, U.S. ,

132 S. Ct. 38, 45, 181 L, Ed.2d 336 (2011)." Bunch v, Smith, 685 F.3d 546, 549 (6th Cir.

2012) (Graham challenge to 89 year sentence rejected under AEDPA procedural

parameters). Similarly, in Goins v. Smith, No. 4:09-CV-1551, 2012 WL 3023306.

(N.D.Ohio July 24, 2012) the district court reje-Ited Goins' habeas petition primarily

pursuant to the Sixth Circuit's AEDPA analysis in Bunch. Because Graham was not the

clearly established law at the time Moore's case was being considered by the trial court

and this court, the AEDPA bars federai habeas relief on that basis. Thus, if Moore would

raise Graham in a federal habeas petition, it would be rejected on procedural grounds,as

it had been irn Bunch and Goins.

Graharrt v. Florida

Turning to the merits of Moore's argument, he contends that his 112 year sentence

deprives him of a meaningful opportunity to obtain release as contemplated by Graham,

because in effect the trial court imposed a life sentence, and indicated as much at

sentencing. In Graharra, by a 5-4 vote, the Supreme Court held that, categoricelly;

nonhomicide juvenile offenders cannot be sentenced to life without parole. A related

issue currently pending before the Ohio Supreme Court in State v. Long, Case No. 2012-

1410 is whether it is constitutional to impose a nvn-mndatorysentence of life without the

possibility of parole upon a norihomicide juvenile defendant. That this issue is presently
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pending before the Ohio Supreme Court lends further support to hearing Moore's

argument herein.

In the underlying case in Long, the First District held that it was constitutional,

reasoning that in Graham the life sentence in Florida was mandatory, whereas it is

discretionary in Ohio. State v, Long, 1 st Dist. No. C-110160, 2012-Ohio-3052, appeal

accepted, 133 Ohio St.3d 1502, 2012-Ohio-5693, 979 N.E,2d 348 (oral argument on June

11, 2013). However, in Graham the majority drew no such distinction; it held the Eighth

Amendment prohibited the imposition of a(ife without parole sentence upon a juvenile

nonhomicide offender. Graham, 130 S.Ct, at 2034. That prohibition was later extended

to juvenile homicide offenders in Miller v. Alabama, 132 S.Ct. 2455, 183 L.Ed.2d 407

(2012).

Moore argues here that under an extension of Graham's categorical holding, a de

facto life sentence without the possibility of parole, i.e., an extraordinarily long sentence

(in this case 112 years) that becomes in all practicality a life sentence, though not

explicitly so imposed, is unconstitutional. This precise issue was concededly left opeoi by

the majority in Graham:

A State is not required to guarantee eventual freedom to a juvenile

offender convicted of a nor7homicide crime. What the State must do,

however; is give defendants like Graham some meaningful opportunity to

obtain release based on demonstrated maturity and rehabilitation. It is for

the State, in the first instance, to explore the means and mechanisms for

complianee. It bears emphasis, however, that while the Eighth Amendment

forbids a State from imposing a life without parole sentence o17 a juvenile

nonhomicide offender, it does not require the State to release that offender

during his natural life. Those who commit truly horrifying crimes as juveniles

may turn out to be irredeemable, and thus deserving of incarceration farthe

duration of their lives. The Eighth Amendment does not foreclose the

possibility that persons convicted of nonhomicide crimes committed before
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adulthood will remain behind bars for life. It does forbid States from making

the judgment at the outset that those offenders never will be fit to reenter

society. (Emphasis Added)

Graham, 130 S.Ct. at 2030.

The majority in Graham signaled that it may be constitutionally valid to impose

lengthy sentences upon nonhomicide juvenile offenders whose crimes are especially

heinous, brutal, depraved and grotesque; and moreover, after a meaningful opportunity to

demonstrate maturity and rehabilitation, to keep a juvenile offender incarcerated fortheir

natural life if they prove to be irredeemable. But an initial, outright life without parole

sentence is constitutionally prohibited. Tct. The analysis of Chief Justice Roberts in his

concurring in judgment opinion, concluding that the sentencing decision in these

circumstances should be made on a case by case basis, alludes to the issue Moore

presents here:

So much for Graham. But what about Milagro Cunningham, a 17-

year-old who beat and raped an 8-year-old girl before leaving her to die

under 197 pounds of rock in a recycling bin in a remote landfill? See

Musgrave, Cruel or Necessary? Life Terms for Youths Spur National

Debate, Palm Beach Post, Oct, 15, 2009, p. 1A, Or Nathan Walker and

Jakaris Taylor, the Florida juveniles who together with their friends gang-

raped a woman and forced her to perform oral sex on her 12-year-old

son? See 3 Sentenced to Life for Gang Rape of Mother, Associated Press,

Oct. 14, 2009. The fact that Graham cannot be sentenced to life without

parole for his conduct says nothing whatever about these offenders, or

others like them who commit nonhomicide crimes far more reprehensible

than the conduct at issue here. The Court uses Graham`s case as a vehicle

to proclaim a new constitutional rule-applicable well beyond the particular

facts of Graham's case-that a sentence of life without parole imposed on
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any juvenile for any nonhomicide offense is unconstitutional. This

categorical conclusion is as unnecessary as it is unwise:

A holding this broad is unnecessary because the particuiar conduct

and circumstances at issue in the case before us are not serious enough to

justify Graham's sentence. In reaching this conciusion, there is no need for

the Court to decide whether that same sentence would be constitutional if

imposed for other more heinous nonhomicide crimes.
**^

In any event, the Court's categorical conclusion is also unwise. Most

importantly, it ignores the fact that some nonhomicide crimes-like the ones

committed by Milagro Cunningham, Nathan Walker, and Jakaris Taylor-

are especially heinous or grotesque, and thus may be deserving of more

severe punishment.

Graham, 130 S.Ct. at 2041 (Roberts, C.J. concurring in judgment)

The issue raised by Moore in this case, where the juvenile's sentence is so lengthy

that, in effect, a life sentence without the possibility of parole was imposed in

contravention of the Eighth Amendment, was expressly raised by Justice Thomas in his

dissenting opinion, albeit framed from the State's perspective rather than the juvenile

offender. How long of a sentence can the trial court impose, without violating the Eighth

Amendment, where it finds the crime to be exceptionally depraved and rare in its brutality:

Both the Court and the concurrence claim their decisions to be

narrow ones, but both invite a host of line-drawing problems to which courts

must seek answers beyond the strictures of the Cqnstitution. The Court

holds that "[a] State is not required to guarantee eventual freedom to a

juvenile offender convicted of a nonhomicide crirne," but must provide the

offender with "some meaningful opportunity to obtain release based on

demonstrated maturity and rehabilitation." Ante, at 2030. Butwhat, exactly,

does such a"meaningfui" opportunity entail? When must it occur? And
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what Eighth Amendment principles will govern review by the parole boards

the Court now demands that States empanel? The Court provides no

answers to these questions, which will no doubt embroil the courts for

years.

Graham, 130 S.Ct. at 2057, (Thomas, J., dissenting.)

Thus, the Supreme Court is apparently unanimous in foreseeing that a crime so

heinous, even though committed by a juvenile, would warrant imposing a sentence so

long that, once a 'meaningful opportunity' to establish rehabilitation has been afforded,

the juvenile still would remain incarcerated for their natural life. The question Moore's

case presents here i s where to draw that sentencing Iine.

Moore argues that according to the Ohio Department of Rehabilitation and

Correction, he arrd three other nonhomicide juvenile offenders, sentenced by the same

trial judge, have the longest sentences in Ohio. However, a review of the facts from the

direct appeals of these four juveniles, Moore and his co-defendant Bunch, summarized

above, and co-defendants Chad Barnette and James Goins, demonstrate they were

involved in two separate criminal incidents that were truly horrifying crimes rare for their

brutality and depravity. Barnette I; State v. Goins, 7th Dist. No. 02 CA 68, 2005-Ohio-

1439; State v. Moore, 7th Dist No. 02 CA 216, 161 Ohio App.3d 778, 2005-Ohio-3311,

832 N.E2d 85, State v. Bunch, 7th Dist. No 02 CA 196, 2005-Ohio-3309. Nonetheless,

the Supreme Court has held that juvenile offenders, consistent with the heinous nature of

their crimes, must be given a'meaningful opportunity' at some point during the course of

their sentence, to establish they have rehabilitated; or after that review are found to be

irredeemable and must remain incarcerated for their natural lives. Graham, 130 S.Ct, at

2030.

R.C. 2929.20 Affords Meaningful Review

Since Moore's original sentencing, not orrly has Graham been decided, Ohio's

judicial release statute has been modified, which may afford Moore the constitutionally
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required 'meaningful opportunity'to prove he has been rehabifitated and eligible for parole

as contemplated by Graham.

R_C. 2929.20, governing judicial release, now provides in pertinent part relative to

Moore's sentence:

(A)(1)(a) Except as provided in division (A)(1)(b) of this section, "eligible

offender" means any person who, on or after April 7, 2009, is serving a

stated prison term that includes one or more nonrrrandatory prison terms,

(B) On the motion of an eligible offender or upon its own motion, the

sentencirig court may reduce the eligible offender's aggregated

nonmandatory prison term or terms through a judicial release under this

section.

(C) An eligible offender may file a motion for judicial release with the

sentencing court within the following applicable periods:

(4) If the aggregated nonmandatory prison term or terms is more than five

years but not more than ten years, the eligible offender may file the motion

not earlier than five years after the eligible offender is delivered to a state

correctional institution or, if the prison term includes a mandatory prison

ternl or terms, not earlier than five years after the expiration of all

mandatory prison terms.

(5) If the aggregated nonmandatory prison term or terms is more than ten

years, the eligible offender may file the motion not earlier than the later of

the date on which the offenderhas served one-half of the offender's stated

prison term or the date specified in division (C)(4) of this section.

(Emphasis added.)
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The interplay between this statute and Graham was discussed in the unsuccessful

habeas petition of James Goins. In Gains v, Srnfth, the District Court held thatforAEDPA

purposes Graham was not the clearly established law at the time Goins' 84 year sentence

was imposed or reviewed on the merits for the last time, and his claim failed for that

reason. Moreover, the District Court found that Goins failed to establish that Graham

clearly applied to him, noting it was bound by the Sixth Circuit's decision in Bunch v.

Smith, which held that because Graham was limited to juvenile offenders who were

specifically sentenced to life without parole and no federal court had extended Graham to

juvenile offenders sentenced to consecutive, fixed-term sentences for multiple

nonhomicide offenses, the Sixth Circuit could not hold that Bunch's sentenced violated

clearly established federal law. For that reason, the District Court could not so hold with

respect to Goins, "even though an eighty-nine-year aggregate sentence [referring to

Bunch, Goins' sentence is 84 years] without the possibility of parole may be-and

probably is-the functional equivalent of life without the possibility of parole." Goins v,

Smith at '`6.

Having disposed of f,;oins' habeas petition on the narrow AEDPA procedural

grounds, the District Court noted in dicta:

Perhaps more important, the Ohio General Assembly has changed

Ohio's sentencing law to markedly improve Goins's ability to pursue

release. I n particular, Ohio law now permits a defendant to re-quest judicial

release after he has served a portion of his sentence. Accordingly, Gains

now faces a rnandatory prison term of 42 or 45 years, after which he will be

able to apply forjudicial release, [Doc. 23; 25]. See Ohio H, 86, 129th Gen.

Assembly (eff. Sept. 30, 2011) (amending Ohio Rev. Code § 2929.20 to

permit offenders to file a motion for judicial release with the sentencing

court after the later of orie-half of their stated prison terms or five years

after expiration of their mandatory prison terms). Although hefaces an
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extremeiy long sentence, Goins does not face a sentence on the order of

the one imposed in Graham.

Goins v. Smith at *7.

Similarly, Moore can avail himself of R,C. 2929.20. Thus, the ultimate issue to be

resolved is whether the 'meaningful opportunity' contemplated by the Supreme Court in

Graham is afforded Moore via the amendments made by the Ohio Legislature to Ohio's

judicial release statute. After serving the mandatory portion and one-half of the

nonmandatory portion of his 112 year sentence before he is eligible for parole, does that

length of time afford Moore with the meaningful opportunity to be evaluated and a

determination made whether he is rehabilitated or unredeemable? Based upon the

analysis of the three separate opinions in Graham, and the dicta in Goins v. Smith, on its

face, R.C. 2929.20 affords Moore a meaningful review in conformity with the Eighth

Amendment. Moore was fifteen when he committed the crimes, which were especially

heinous and brutal, as recounted in his direct appeal. This warrants that he serve a

lengthy sentence before he can be considered for judicial release, and be granted the

opportunity to prove he is rehabilitated. Graham cannot be read to mean or even

extended to mean, that upon that review Moore will be grantedjudiciai release.

What is clear from Graham is that if a juvenile offender is sentenced to, say, 200

years for multiple offenses, including mandatory and rionmandatory sentences, pursuant

to R.C. 2929.20 he would have to serve 100 years before being eligible for parole, this

would not be constitutional under Graham. What if it was 75 years, or 50 years? An

explicit versus de facto life sentence is a distinction without a difference. In any event,

the determination of whether R.C. 2929.20 provides a juvenile nonhomicide offender a

meaningful opportunity to demonstrate rehabilitation must be made on a case by case

basis, in order to consider the character of the juvenile, the facts supporting the offenses,

and the length of the sentence, Moore was 15 years old at the time he committed these

heinous crimes, and the trial court imposed a 112 year aggregate sentence consisting of

mandatory and non-mandatory terms. The trial court was clear that the lengthy sentence
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was imposed to ensure Moore never left the penitentiary; thus imposing a de facto life

sentence:

Pursuant to statute it appears that Moore may have to serve approximately 60

years of his sentence before he could seek judicial release, at the age of 75. However, it

would be premature for us to determine whether or not Moore's 112 year sentence is

unconstitutional in light of the nature of his crimes. As the trier of fact, the trial court must

have the first opportunity to apply the holding in Graham within the context of R.C.

2929.20, and impose a constitutional sentence commensurate with the rarity and severity

of Moore's crimes.

Conclusion

Moore's delayed motion for reconsideration should be considered in the interest of

preventing a manifest injustice, because a criminal defendant should have some

mechanism to seek review of an asserted retroactive constitutional protection, Moreover,

Moore in fact raised the issue in Moore V and we declined to address the issue; thus we

should do so now.

As to the merits, the United States Supreme Court has made it clear that as a

category, juvenile offenders, irrespective of the nature of their crimes, may not be

explicitly sentenced to life without the possibility of parole; they must categorically be

afforded a meaningful opportunity to establish they have rehabilitated and can be paroled.

At the heart of the Court's decisions in Graha m, and Miller is that juvenile offenders as a

cafegoryfundamentally differfrom adult offenders.. Given those holdings and underlying

rationale, itwould appearthatjuvenileoffenders implicitlysentenced tolifewithoutparoie

via consecutive maximum sentences for multiple offenses, which results in no opportunity

for parole violates the Eight Amendrnent. Where a juvenile who has committed 'truly

horrifying crirnes' receives a de facto life sentence for one or multiple offenses, that

juvenile must, nonetheless, be eligible, at some point, to be evaluated and a

determination made whether they are rehabilitated, or that they "may turn out to be

irredeemable, and thus deserving of incarceration for the duration of their lives, The

Eighth Amendment does not foreclose the possibility that persons convicted of
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nonhomicide crimes committed before adulthood will remain behind bars for life, It does

forbid States from making the judgment at the outset that those offenders never will be fit

to reenter society." Graham, 130 S.Ct. 2030.

Subsequent to the decision in Graham, the Ohio Legislature amended R.C.

2929.20 to afford juvenile and adult offenders sentenced to a non-mandatory sentence of

more than 10 years the opportunity to seekjudicial release after having served one-half of

their stated non-mandatory sentence. As this appears to afford the 'meaningful

opportunity' contemplated by Graham, on its face, Moore's argument fails. However,

under the facts of this case, Moore's sentence may be so long as to still impose a de

facto life sentence. Accordingly, Moore's motion for reconsideration should be granted,

and the case remanded to the trial court.

APPROVED:

JUDGE MA Y De NARC)


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38

