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'â lten ulrner.com
lrncbride ulmer.com

Christopher R. Heekin (0042032)
Heekin &Heekin
817 Main Street, Suite 200
Cincinnati, Ohio 45202
Telephone: (513) 345-5560
Fax: (513) 345-5565
crheekinggmail.cozn
Attorneys for Amicus Curiae Optotraffic, LLC



TABLE OF CONTENTS

Page
I. STATEMENT OF AMICI'S INTEREST ......................................................................... 1

11. STATEMENT OF THE CASE AND FACTS .................................................................. 2

III. ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW ....................................... 2

Proposition of Law No. 1: Neither R.C. § 1901.20 nor Ohio Constitution Article
IV, Section 1 are offended when a home rule municipality enacts, by ordinance, a
civil administrative process for photo enforcement of speed and red light
vio lations . .. ..... .... . ..... . ..... ..... ..... ...... ..... . ..... ...... ... . ...... . ..... . . .... . .... . . ..... . .... . . ... . ........ . ... . . ...... . . 2

1. The Courts' decisions in State of Ohio, ex rel. Scott v. City of Cleveland,
166 Ohio App.3d 293, 2006-Ohio-2062, 850 N.E.2d 747 (8th Dist.), aff'd,
112 Ohio St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923, and Mendenhall v.

City ofAkron, 117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255,
validate a municipality's photo-enforcement ordinance for speeding and
red light traffic violations enacted purusant to home-rule authority ...................... 2

2. Municipalities have home-rule authority to establish an administrative
process to resolve civil traffic camera violations without the General
Assembly first creating an exception to the mu.nicipal court's jurisdiction
under Ohio Revised Code Section 1901.20(A)(1) ................................................. 5

3. The Municipal Courts' jurisdiction under Ohio Revised Code Section
1901.20(A)(1) as to the violation of "any ordinance" refers to criminal
ordinances, not civil ordinances such as CCO 413.031 ......................................... 6

Proposition of Law No. 2: R.C. § 1901.20 does not confer exclusive jurisdiction
over civil administrative violations of municipal codes to municipal courts. ................. 11

1. Even if Ohio Revised Code Section 1901.20(A)(1) applies to violations of
civil ordinances, the municipal courts' jurisdiction is not exclusive to that
of an administrative body authorized by a municipality to adjudicate civil
violations pursuant to home-rule authority . ......................................................... 11

IV. CONCLUSION ................................................................................................................ 14

CERTIFICATE OF SERVICE

APPENDIX

iii



TABLE OF AUTHORITIES

Page(s)

CASES

Cheap Escape Co., Inc. v. Haddox, LLC,
120 Ohio St.3d 493, 900 N.E.2d 601 .........................................................................................9

Anthony C. Christoff v. Earl B. Turner, et al., Ohio Supreme Court Case No. 11-
0235 ............................................................................................................4

City o^f Cleveland v. Cleveland Electric Illuminating Company,
8t Dist., Nos. 41808, 41809, 41810 and 41811, 1981 WL 4710 (Dec. 22, 1981),
reversed on other grounds, 4 Ohio St.3d 184, 448 N.E.2d 130 (1983) .....................................9

City of Columbus v. Miller,
10'h Dist. No. 09AP-770, 2010-Ohio-1384 ................................................................................9

Cupps v. City of Toledo,
170 Ohio St. 144, 163 N.E.2d 385 ( 1959) ...... .....................................................................5, 13

Jodka v. City of Cleveland et al.,
8`h District Court of Appeals Case No. 13 099951 ....................................................................1

Johns v. University of Cincinnati Medical Ctr.,
101 Ohio St.3d 234, 2004-Ohio-824, 804 N.E.2d 19 ..............................................................11

Mendenhall v. City ofAkron,
117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255 ...................................................... passim

Money v. Dullison,
56 Ohio Misc. 29, 383 N.E.2d 916 (Miamisburg Muni. Ct., 1978) ...........................................8

Motor Cargo, Inc, v. Board of Township Trustees of Richfield Township,
67 Ohio Law Abs. 315, 117 N.E.2d 224 (C.P. Summit Cty., 1953) ..........................................7

Olmsted Falls v. Kuzman,
8th Dist., No. 40527, 1980 WL 354584 ......................................................................................9

State of Ohio ex rel., Banc One Corp. v. Walker,
86 Ohio St. 3d 169, 712 N.E.2d 742 (1999) ............................................................................11

State of Ohio ex rel. Barberis v. City of Bay Village,
310, Misc. 203, 281 N.E.2d 209 (C.P. Cuyahoga Cty., 1971) .................................................8

iv



State of Ohio ex rel. Scott v. City of Cleveland,
112 Ohio St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923 ....... .........................................3, 10, 11

State of Ohio ex rel. Scott v. City of Cleveland,
166 Ohio App.3d, 2006-Ohio-2062, 850 N.E.2d 747 (8th Dist.) ... ...................................2, 3, 4

State ofOhio v. Cowan,
101 Ohio St.3d 372, 2004-Ohio-1583, 805 N.E.2d 1085 ................................................8, 9, 10

State ofOhio v. Gardner,
118 Ohio St.3d 420, 2008-Ohio-2787, 889 N.E.2d 995 ............................................................7

State of Ohio v. Human,
56 Ohio Misc. 5, 381 N.E.2d 969 (Crawford Muni. Ct., 1978) .................................................9

State of Ohio v. Peters,
9 Ohio App.2d 343, 224 N.E.2d 916 (2d Dist., Montgomery Cty., 1965) ................................7

State of Ohio v. Wise,
4th Dist., Gallia Cty., No. 89-CA-19, 1990 WL 253037 at *3 (Dec. 13, 1990) .........................9

Walker v. City of Toledo,
6th Dist. Ct. App. No. L-12-1056, 2013-Ohio-2809 . ....................................................... passim

STATUTES/OBtDINAN CES

Cleveland Codified Ordinance Section 413.031 ..........................................

Ohio Rev. Code § 1901.18 ...........................................................................

Ohio Revised Code Chapter 1 ......................................................................

Ohio Revised Code Chapter 4511 ................................................................

Ohio Revised Code Chapter 4521 ................................................................

Ohio Revised Code § 1901.20 .....................................................................

Ohio Revised Code § 1901.20(A) ................................................................

Ohio Revised Code § 1901.20(A)(1) ..........................................................

Ohio Revised Code § 1901.181(A)(1) .........................................................

Ohio Revised Code § 1901.183(1) ...............................................................

Ohio Revised Code § 1901.185(A) ..............................................................

..................................1

............................10, 9

.................................6

................................10

.................................5

..............................8, 9

.... ............ 9,11,12,13

........................ passim

...............................11

................................12

. ...............................12

v



Ohio Revised Code § 2101.24(A)(1) .............................................................................................12

Ohio Revised Code § 2151.23(A) ............................ .12.....................................................................

Ohio Revised Code § 2506.01 .................................................................................................12, 13

Ohio Revised Code § 2911.11 .........................................................................................................7

Ohio Revised Code § 4511.13 .......................................................................................................10

Ohio Revised Code § 4511.21 et seq . . .......................................................... ................. ................10

Ohio Revised Code § 4511.091 ..... ..............................................................................................7, 8

Toledo Municipal Code Section 313.12 ..........................................................................................1

CONSTITUTIONAL PROVISIONS

Article IV, § 1 of the Ohio Constitution ..............................................................................1, 2, 4, 6

Article XVIII, § 3 of the Ohio Constitution ...................................................................................13

OTHER AUTHORITIES

Black's Law Dictionary (5th Ed.) ............................................................... .6....................................

Webster's Ninth New Collegiate Dictionary (1983) ........................................................................6

vi



I. STATEMENT OF AMICI'S INTEREST

The City of Cleveland adopted Cleveland Codified Ordinance 413.031 ("CCO 413.031 ")

(copy attached as Apx. 001-005) in 2005. CCO 413.031 authorizes the use of an automated

traffic enforcement camera system to impose civil penalties for red light and speeding violations

that are documented by system. Xerox State & Local Solutions, Inc., formerly known as ACS

State & Local Solutions, Inc. ("Xerox") is the company which provides and operates the red light

and speeding cameras for the City of Cleveland in accordance with Cleveland's photo

enforcement program. Xerox's and the City of Cleveland's interests are aligned with those of

Defendant-Appellant City of Toledo and Defendant-Appellant Redflex Traffic Systems, Inc.

("Redflex") . Redflex provides and operates the civil red light and speeding camera enforcement

program adopted and authorized by the City of Toledo at Toledo Municipal Code Section

313.12 ("TMC 313.12," copy attached as Apx. 006-008).

Currently pending before the Eighth District Court of Appeals is the case of Jodka v. City

of Cleveland, et al., 8th Dist. Ct. App. Case No. 13 099951. Xerox, referred to as ACS for

purposes of the Jodka litigation, is a co-defendant with the City of Cleveland. The plaintiff in

Jodka, like the plaintiff in. Walker v. City of Toledo, is challenging whether CC0413.031 violates

Article IV, Section 1 of the Ohio Constitution (copy attached as Apx. 009) and jurisdiction of the

municipal court under Ohio Revised Code Section 1901.20(A)(1) (copy attached as Apx. 010).

The Cuyahoga County Court of Common Pleas had granted motions to dismiss filed by the City

of Cleveland and ACS and Jodka appealed those ruling. Jodka's first assignment of error

proposed to the Eighth District Court of Appeals reads: "The trial court erred in holdirig that a

municipality has power to enact an ordinance that restricts and impairs a court's jurisdiction

provided by the General Assembly." Thus, Appellants' propositions of law presented to this

Court in Walker will also be dispositive of Jodka's Article IV, Section 1 constitutional claim.



Xerox and the City of Cleveland will follow Toledo's propositions of law for purposes of this

joint amici brief.

II. STATEMENT OF THE CASE AND FACTS

Xerox and the City of Cleveland adopt the Statement of the Case and Facts set forth in

Redflex's and the City of Toledo's respective Merit Briefs.

III. ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

Pronosition of Law No. 1: Neither R.C. & 1901.20 nor Ohio Constitution Article IV,
Section 1 are offended when a home rule munici ali enacts , by ordinance a civil
administrative rocess for 12hoto enforcement of s eed and red Ii ht violations.

1 The Courts' decisions in State of Ohio; ex rel. Scott v. Citv of Cleveland, 166
Ohio A.3d 293 2006-Ohio-2062, 850 N.E.2d 747 8th Dist.), a 'd 112 Ohio
St.3d 324, 2006-Ohio-6573 859 N.E.2d 923, and Mendenhall v. Ci o Akron
117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255, validate a municipality^s
photo-enforcement ordinance for s eedin and red li ght traffic violations enacted
purusant to home-rule authority .

Ohio courts, including the Ohio Supreme Court, have already validated a municipality's

home-rule authority to enact traffic photo-enforcement ordinances pursuant to home-rule

authority despite jurisdiction challenges. The Eighth District Court of Appeals in State of Ohio

ex rel. Scott v. City of Cleveland, 166 Ohio App.3d. 293, 2006-Ohio-2062, 850 N.E.2d 747 (8th

Dist.), dismissed an original action seeking a writ of prohibition that made similar jurisdictional

argu.ments concerning CCO 413.031 as those being advanced by Walker in this action. The

Eighth District in Scott defined the relators' arguments in part as follows:

Relators argue that Codified Ordinance 413.031 violates a variety
of provisions in the Ohio Constitution requiring equal protection,
due process, and confrontation of witnesses, and also violates the
separation-of-powers doctrine. They assert that only the
Cleveland Municipal Court has jurisdiction over speeding
infractions in Cleveland. They also contend that R.C. 4521.04
permits a municipal corporation or township to create a parking
violations bureau "to handle all parking infractions," not moving
violations such as speeding.
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Id. at ^ 11 (emphasis added). On appeal, the Ohio Supreme Court in State of Ohio ex rel. Scott v.

City of Cleveland, 112 Ohio St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923 at 12, recognized that

the City of Cleveland's camera-based civil enforcement system was authorized by Cleveland

City Council's enactment of CCO 413.031:

In July 2005, the City of Cleveland enacted Cleveland Codified
Ordinances 413.031 ("Section 413.031 "), which authorizes the use
of automated-camera systems to impose civil penalties on the
owners of cars that have been photographed by an automated-
camera system. "This Civil enforcement system imposes monetary
liability on the owner of a vehicle for failure of an operator to stop
at a traffic signal displaying a steady red light indication or for
failure of an operator to comply with speed limitation."
Section 413.031(a). The imposition of liability under
Section 413.031 is not deemed a conviction and is not made part of
the car owner's driving record. Section 413.031(g). In addition,
no points are assessed against the owner or driver.
Section 413.031(i).

This Court affirmed the Eighth District Court of Appeal's dismissal of the writ of prohibition in

Scott recognizing that "[b]ecause the city does not patently and unambiguously lack jurisdiction

to impose these penalties, we affirm." Id. at T 1.

Two years later, in Mendenhall v. City ofAkron, 117 Ohio St.3d 33, 2008-Ohio-270, 881

N.E.2d 255, this Court, in addressing the City of Akron's similar traffic camera ordinance, held

in its syllabus:

An Ohio municipality does not exceed its home rule authority
when it creates an automated system for enforcement of traffic
laws that impose a civil liability upon violators, provided that the
municipality does not alter statewide traffic regulations.

The decision of the Sixth Appellate District in Walker v. City of Toledo, 6a` Dist. Ct. App.

No. L-12-1056, 2013-Ohio-2809, is thus contrary to this Court's affirmation in Scott as well as

its holding in Mendenhall that a municipality does not exceed its constitutional, home-rule

authority by enacting an ordinance creating an automated system for enforcement of traffic laws

3



that provides for civil violations. In neither decision did this Court express any concern that such

an ordinance usurps the jurisdiction of the murricipal court and violates Article IV, Section 1 of

the Ohio Constitution.

Moreover, in 2011 this Court was specifically presented with the issue whether CCO

413.031 violates Article IV, Section 1 of the Ohio Constitution pertaining to the jurisdiction of

the courts in the unreported case of State of Ohio ex rel. Anthony C. Christoff v. Earl B. Turner,

et al., Ohio Supreme Court Case No. 11-a235. Christoff was an original action for preemptory

and alternative writs of prohibition. (A copy of the Christoff complaint is attached as Apx. 011-

039). After the parties briefed the issues, on May 4, 2011 this Court issued an entry granting

respondents' motion to dismiss, a copy of which is attached hereto as Apx. 040. This Court's

dismissal of Christoff is consistent with its holdings in Scott and Mendenhall.

The Sixth District's decision in Walker completely misses the mark because it wrongly

decided that Mendenhall was limited to the specific issue whether a municipality could enact

civil penalties for acts deemed criminal by the state pursuant to home-ruie authority but

otherwise had no effect on the constitutionality of Akron's ordinance. Walker, 2013-Ohio-2809

at ^T 12-13. As noted in the dissenting opinion in Walker, Mendenhall is likewise applicable to

the issue whether the ordinance violates the jurisdiction of the municipal court. A city, via its

home-rule, constitutional authority can enact an ordinance that provides for "a concurrent

administrative scheme that treats specified traffic violations as civil infractions." Walker, 2013-

Ohio-2809 at T 44 (Yarbrough, J., dissenting).

4



2. Municipalities have home-rule authorit to establish an administrative rocess to
resolve civil traffic camera violations without the General Assembly first creating
an exception to the municipal court's jurisdiction under Ohio Revised Code
Section 1901.20 A 1 .

A municipality does not first need the General Assembly to include an exception for

speeding and red light offenses in Ohio Revised Code Section 1901.20(A)(1) before enacting a

civil, photo-enforcement ordinance such as CCO 413.031 or TMC 313.12. It has home-rule

authority to do so. The fact that the General Assembly did carve out civil parking infractions

handled by a parking violations bureau pursuant to Ohio Revised Code Chapter 4521 is

irrelevant to the analysis as that statue was enacted in 1982-25 years before Mendenhall.

The simple fact is that neither the City of Cleveland nor the City of Toledo usurped the

jurisdiction of the municipal court by enacting CCO 413.031 and TMC 313.12, respectively.

The ordinances, which are strictly civil in nature and involve the recognized exercise of "quasi-

judicial" authority, merely supplement the municipal courts' exclusive jurisdiction over criminal

traffic violations involving speed and red light infractions. See Mendenhall, 2008-Ohio-270 at T

37 (finding that the Akron traffic camera ordinance supplements state traffic law). The Walker

majority completely ignored the impact of Mendenhall when it" stated that "if the legislature

intended to divest municipal courts of jurisdiction over some municipal ordinance, it would have

enacted legislation to that effect. Walker at ^ 3 5.

This Court's decision in Cupps v. City of Toledo, 170 Ohio St. 144, 163 N.E.2d 385

(1959), holding that municipalities cannot regulate the jurisdiction of the courts, is not

implicated. Walker places too much emphasis on Cupps as it is distinguishable from the

controversy now before the Court. At issue in Cupps was whether a police officer could appeal

to the court of common pleas an adverse decision of the Toledo Civil Service Commission. The

city's charter provided that the commission's decision was final, and this was in direct conflict
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with a provision of the Ohio Revised Code providing for an appeal from the civil service

commission to the court of common pleas. The issue was not, as it is here, whether an initial

achninistrative appeal is with the exclusive jurisdiction of the municipal court.

The City of Cleveland and City of Toledo were neither attempting to establish a "court"

that would be exercising judicial power with the ordinance nor were they attempting to regulate

the exclusive criminal jurisdiction of the municipal courts. Neither CCO 413.031 nor TMC

313.12 violate Article IV, Section 1 of the Ohio Constitution.

3. The Municipal Courts' 'urisdiction under Ohio Revised Code Section
1901.20(A)( 1 ) as to the violation of "any ordinance" refers to criminal
ordinances , not civil ordinances such as CCO 413.031.

The erroneous premise of the Sixth District's decision in Walker is that the municipal

court's jurisdiction under R.C. 1901.20(A)(1) applies to "every" and "all" municipal ordinances

within its territory, except for parking violations which are carved out from the courts'

jurisdiction. Walker, 2013-Ohio-2809 at ^ 32. Ohio Revised Code Section 1901.20(A)(1),

which is part of the statute granting municipal courts jurisdiction in certain criminal matters,

provides, in pertinent part:

The municipal court has jurisdiction of the violation of any
ordinance of any municipal corporation within its territory, unless
the violation is required to be handled by a parking violations
bureau or joint parking violations bureau pursuant to Chapter 4521
of the Revised Code, and of the violation of any misdemeanor
committed within the limits of its territory.

The word "any" is not defined as used in Ohio Revised Code Section 1901.21(A)(1) or in

general as set forth in Ohio Revised Code Chapter 1. "Any" can mean "every" and "all" (as

noted by the court in Walker at T 32), but it can also mean "one" or "some." See Webster's Ninth

New Collegiate Dictionary (1983) (relevant pages attached as Apx. 041-042). Black's Law

Dictionary (5th Ed.) notes, "[The] [w]ord `any' has a diversity of meaning and may be employed

6



to indicate `all' or `every' as well as `some' or `one' and its meaning in a given statute depends

upon the context and subject matter of the statute." (relevant pages attached as App. 043-044).

"`Any' is a word of flexible meaning that must be interpreted in light of the context." Motor

Cargo, Inc. v. Board of Township Trustees of Richfield Township, 67 Ohio Law Abs. 315, 117

N.E.2d 224, 227 (C.P. Summit Cty., 1953).

Thus, one must take into account the context of the word "any" as used in a statute or

ordinance when interpreting its meaning. In State of Ohio v. Gardner, 118 Ohio St.3d 420,

2008-Ohio-2787, 889 N.E.2d 995 at ¶ 33, this Court found that it was appropriate to interpret

"any criminal offense" as used in Ohio Revised Code Section 2911.11 defining "aggravated

robbery" to encompass "every" and "all" criminal offenses recognized in Ohio. Courts

construing the word "any" in the context of other statutes have, however, limited the scope of the

word.

In State of Ohio v. Peters, 9 Ohio App.2d 343, 224 N.E.2d 916 (2d Dist., Montgomery

Cty., 1965), the court construed the word "any" as used in Ohio Revised Code Section 4511.091

pertaining to posting of a sign advising that a radar was is in use to measure a vehicle's speed.

The language at issues stated that the sign had to be posted in advance of such radar transmitter

"or any component part of such mechanical or electrical timing device." The defendant, who

was cited for speeding, argued that the word "any" meant "every" or "all" such that the warning

sign had to be posted in advance of all components of the radar system. The appellate court

rejected that argument and noted, "Although the word, `any,' is sometimes used to mean `every,'

this is not its preferred dictionary definition. Actually, it is a general word and may have a

diversity of meanings depending upon the context of the subject matter of the statute in which it

7
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in advance of any one of the components of the system and not every component. Id.

In State of Ohio ex rel. Barberis v. City ofBay Village, 31 O. Misc. 203, 281 N.E.2d 209

(C.P. Cuyahoga Cty., 1971), the court construed language in the Bay Village City charter that

"the electors of the municipality shall have the power to approve or reject at the polls any

ordinance or resolution passed by Council." In construing the phrase "any ordinance or

resolution" to mean only ordinances and resolutions which are legislative in character and not

administrative, the court noted that it was necessary to "[take] into consideration the inherent

nature or purpose of the power, together with the intent indicated by the full text of the

charter. ..." 281 N.E.2d at 211-12. See also, Money v. Dullison, 56 Ohio Misc. 29, 383 N.E.2d

916 (Miamisburg Muni, Ct., 1978) (The term "any ordinance" in farmer Ohio Revised Code

Section 4507.40(G)(1) on driver's license suspension does not refer to all state statutes relating

to suspension or revocation but "refers to any municipal ordinance which is patterned in the

same verbiage and means the same as the type of suspension which exists under R.C.

Sections 4507.38 and .39 [The specific statutes referenced in 4507.40(G)(1)])." 383 N.E.2d at

918.

When interpreting the phrase "any ordinance of any municipal corporation" as used in

Ohio Revised Code Section 1901.20(A)(1), it is essential to recognize that Ohio Revised Code

Section 1901.20 establishes the criminal jurisdiction of municipal courts. Municipal courts are

courts of limited jurisdiction and the separate criminal and civil jurisdiction of municipal courts

are established by separate statutes as was recognized in State of Ohio v. Cowan, 101 Ohio St.3d

372, 2004-Ohio-1583, 805 N.E.2d 1085, wherein the Ohio Supreme Court, in reviewing the

jurisdiction of municipal courts, stated:

8



Municipal courts are creatures of statute and have limited
jurisdiction. R.C. 1901.18 and 1901.20 provide for their creation,
with the fonner statute relating to civil matters and the latter
relating to criminal and traffic matters.

Id. at $ 11. See also, Cheap Escape Co., Inc. v. Haddox, LLC, 120 Ohio St.3d 493, 2008-Ohio

6323, 900 N.E.2d 601 at $18 (in analyzing the "within its territory" language of Ohio Revised

Code Section 1901.18, this Court noted that Ohio Revised Code Section 1901.20 provides

jurisdiction for criminal matters within the municipal court's territory); City of Columbus v.

Miller, 10`h Dist, No. 09AP-770, 2010-Ohio-1384 at ^ 31 (while considering whether the

municipal court had jurisdiction for a decision that the defendant violated a Columbus ordinance

relating to misconduct involving public transportation, the court noted that the Ohio Revised

Code Section 1901.20(A) provides for jurisdiction with regard to criminal matters); State of

Ohio v. Human, 56 Ohio Misc. 5, 8,381 N.E.2d 969 (Crawford Muni. Ct., 1978) ("The extent of

the criminal jurisdiction of a municipal court is specified in R.C. 1901.20 which provides, in

part, `[t]he municipal court has jurisdiction of the violation of any ordinance of any municipal

corporation within its territory and of any misdemeanor committed within the limits of its

territory."'); State of Ohio v. Wise, 4Yh Dist., Gallia Cty., No. 89-CA-19, 1990 WL 253037 at *3

(Dec. 13, 1990) (recognizing that R.C. 1901.20 sets forth criminal subject matter jurisdiction);

Olmsted Falls v. Kuzman, 8th Dist., No. 40527, 1980 WL 354584 at nt. 2 (Feb. 22, 1980)

("Revised Code 1901.20 vests jurisdiction over certain criminal matters in municipal courts.");

City of Cleveland v. Cleveland Electric Illuminating Co., 8tj' Dist., Nos. 41808, 41809, 41810

and 41811, 1981 WL 4710 at * 19 (Dec. 22, 1981), reversed on other grounds, 4 Ohio St.3d 184,

448 N.E.2d 130 (1983) ("R.C. Section 1901.20 provides that a municipal court has jurisdiction

over the violation of any criminal ordinance of any municipal corporation within its territory.").

And as most recently noted by Judge Yarbrough in his dissenting opinion in Walker,
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"R.C.1901.20 was intended to establish the jurisdiction of the municipal court over criminal

offenses (misdemeanors) and traffic code violations that carry criminal penalties."). Walker,

2013-Ohio-2809 at ¶ 47 (Yarbrough, J., dissenting).

CCO 413.031 and TMC 313.12 instead "authorize the use of automated camera systems

to impose civil penalties on the owners of cars that have been photographed by an automated-

camera system." Scott, 2006-Ohio-6573 at ¶ 2. The Ohio Supreme Court's decision in Cowan

was decided in 2004, at a time when traffic offenses were considered criminal. Speeding

violations under Ohio Revised Code Section 4511.21 et seq. and violations of traffic lights under

Ohio Revised Code Section 4511.13 provide for criminal penalties.

Consequently, when Ohio Revised Code Section 1901.20(A)(1) provides that the

municipal court has jurisdiction of "any ordinance of any municipal corporation within its

territory," the ordinances at issue are criminal, including traffic violations with criminal

penalties, not civil ordinances such as CCO 413.031 and TMC 313.12. Moreover, CCO 413.031

and TMC 313.12 do not violate the civil jurisdiction of municipal courts established by Ohio

Rev. Code Section 1901.18 as there is no reference in 1901.18 conferring civil jurisdiction of

municipal courts over violations of traffic ordinances.

In upholding the right of municipalities to enact camera enforcement ordinances levying

civil penalties for moving violations, this Court in Mendenhall stated that "although the General

Assembly has enacted a detailed statute governing criminal enforcement of speeding regulations,

it has not acted in the realm of civil enforcement. Indeed, Ohio Revised Code Chapter 4511,

which deals broadly with traffic laws, is silent on the matter." Id at ¶ 32. Before Mendenhall,

this Court had earlier recognized in considering Cleveland's civil camera enforcement ordinance

that "Section 413.031 authorizes an administrative proceeding that does not require compliance
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with statutes and rules that, by their own terms, are applicable only to courts." Scott, 2006-Ohio-

6573 at 21. Moreover, even though the municipal court is not involved in the hearing process,

those receiving a notice of violation nonetheless have "an adequate remedy in the ordinary

course of law by way of the administrative proceedings set forth in Section 413.031 and by

appeal of the city's decision to the court of common pleas. Scott, 2006-Ohio-6573 at^ 24.

Proposition of Law No. 2: R.C. 1901.20 does not confer exclusive ' urisdiction over
civil administrative violations of municipal codes to municipal eourts.

Even if Ohio Revised Code Section 1901.20 A 1 a lies to violations of civil
ordinances, the municipal courts' urlsdlction is not exclusive to that of an
administrative body authorized b y a municipality to adjudicate civil violations
pursuant to home-rule authority.

Even if Ohio Revised Code Section 1901.20(A)(1) grants jurisdiction to municipal courts

to adjudicate violations of civil ordinances, the City of Cleveland and City of Toledo nonetheless

had constitutional, home-rule authority to authorize an administrative process to handle the

initial hearing of violations. This is so because Ohio Revised Code Section 1901.20(A) does not

grant the municipal courts exclusive jurisdiction over ordinance violations.

[E]xclusive jurisdiction' is a court's power to adjudicate an action or class of actions to

the exclusion of all other courts." Johns v. University of Cincinnati Medical Ctr., 101 Ohio St.3d

234, 2004-Ohio-824, 804 N.E.2d 19 at T 26. If the General Assembly wanted to vest the

municipal courts with exclusive jurisdiction under 1901.20(A), it would have so provided. State

of Ohio ex rel., Banc One Corp. v. Walker, 86 Ohio St. 3d 169, 171-171, 712 N.E.2d 742, 745

(1999) ("When the General Assembly intends to vest exclusive jurisdiction in a court or agency,

it provides it by appropriate statutory language").

In other statutes describing the jurisdiction of municipal courts, the General Assembly

has. provided for such exclusive jurisdiction. For example, in Ohio Revised Code Section

1901.181(A)(1), the municipal courts' housing or environmental division, if so established, has
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"exclusive jurisdiction" to enforce "any local building, housing, air pollution, sanitation, health,

fire, zoning, or safety code, ordinance, or regulation." In addition, if a municipal court has an

environmental division, it has "exclusive original jurisdiction" to hear certain actions arising out

of blighted parcels of land. Ohio Revised Code Section 1901.185(A). See also, Ohio Revised

Code Section 2151.23(A) (providing that the juvenile court has exclusive original jurisdiction

over enumerated provisions); Ohio Revised Code Section 2101.24(A)(1) (providing that the

probate court has exclusive jurisdiction over enumerated provisions).

The General Assembly obviously recognized that municipalities could and would create

administrative bodies to review and adjudicate various civil code violations with the appellate

process proceeding via the courts of coxnmon pleas pursuant to Ohio Revised Code Section

2506.01. This is evident by review of Ohio Revised Code Section 1901.183(I) which provides

that the environmental division of a municipal court, if so established, shall have jurisdiction: "In

any review of appeal of any final order of any administrative officer, agency, board, department,

tribunal, commission, or other instrumentality that relates to local building, housing, air

pollution, sanitation, health, fire, zoning, or safety code, ordinance or regulation in the same

manner and to the same extent as in similar appeal in the court of common pleas." Such a

provision would not be necessary if, as Walker argues, all ordinance violations must be heard by

the municipal court.

By not vesting municipal courts with "exclusive jurisdiction" or even "original

jurisdiction" for ordinance violations under Ohio Revised Code Section 1901.20(A), the General

Assembly has allowed municipalities to enact their own civil enforcement mechanisms within

the authority granted to them by home rule. A driver who receives a violation notice under CCO

413.031 still has access to the courts via an appeal from the Parking Violations Bureau to the
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Cuyahoga County Court of Common Pleas pursuant to Ohio Revised Code Section 2506.01. To

accept Walker's argument would strip the common pleas court of its appellate jurisdiction under

Ohio Revised Code Section 2506.01 to review "every final order, adjudication, or decision by

any office, tribunal, authority, board, commission, department, or other division of any political

subdivision of the state." Accepting Walker's argument would also overwhelm the Cleveland

and Toledo Municipal Courts with the initial hearing of ordinance violations when that clearly

was not the intent of the cities in enacting the respective ordinances.

As noted above, a municipality does not need the General Assembly first to carve out an

exception to Ohio Revised Code Section 1901.20(A) for red light and speeding offenses before

the municipality can authorize the bureau to handle such offenses. Pursuant to Mendenhall,

municipalities already have that authority via Article XVIII, Section 3 of the Ohio Constitution.

Again, this is where the majority in Walker erred. It failed to recognize the impact of

Mendenhall. As astutely pointed out by Judge Yarbrough in his dissenting opinion:

In my view, R.C. 1901.20(A)(1) cannot reasonably be read as
giving the municipal court "exclusive" jurisdiction over violations
of particular traffic ordinances that Toledo has chosen to classify
separately as civil infractions and to enforce as such. Absent that
modifying tenn, the jurisdiction granted is non-exclusive and,
hence, a concurrent civil enforcement scheme may be established
under Toledo's home rule authority.

Walker at ^58 (Yarbrough, J., dissenting) (emphasis in original).

This Court's decision in Cupps again is not implicated. Municipalities such as the City of

Cleveland and City of Toledo in enacting such an ordinance: (1) have home-rule authority to do

so and (2) are not regulating the exclusive jurisdiction of the municipal court.
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IV. CONCLUSION

For the foregoing reasons, Amici Curiae Xerox and the City of Cleveland respectfully

request that this Court reverse the decision of the Sixth District Court of appeals in favor of

Plaintiff-Appellee Bradley Walker. This Court should hold that a municipality's home-rule

authority to enact civil photo enforcement legislation does not deprive the municipal court of

jurisdiction in violation of Article IV, Section 1 of the Ohio Constitution and Ohio Revised Code

section 1901.20(A)(1).
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CHAPTER 413 - TRAFFIC CONTROL DEVICES Page 4 of 13

RC 4511.13; Ord. No. 91-96. Passed 3-18-96, eff. 3-26-96)
J § 413.031 Use of Automated Cameras to Impose Civil Peaaalties upon Red Light and

Speeding Violators
(a) Civil Enforcement System Established. The City of Cleveland hereby adopts a civil

enforcein.ent systexn for red light and speeding offenders photographed by means of an
"automated traffc enforceznent camera system" as defiaaed in division (p). This civil enforcement
system imposes monetary liability on the "owner" of a vehicle as, defined in division (p) for
failure of an operator to-stop at a traffic signal displaying a steady red light indication or for the
failure of an operator to coniply,with a speed liinitation.

(b) Red Light Offense - Liability Imposed The owner of a vehicle shall be liable for the
penalty imposed under this section if the vehicle crosses a marked stop line or the intersection
plane at a system location when the traffic signal fox that vehicle's direction is emitting a steady
red light.

(c) Speeding Offense - Liability .Iinposed. The owner of a vehicle shall be liable for the
penalty itnposed under this section if the vehicle is operated at a speed. in excess of the
limitations set forth in Section 433.03.

(d) Liability Does Not Constitute a Conviction. The imposition of liability under this section
shall not be deemed a conviction: for any purpose and shall not be made part of the operating
record of any person on who^.n the liability is imposed.

(e) Other Offenses and Penalties NotAbrogated. .NotbS_ng in this section shall be construed as
altering or limiting Sections 433.03 or 413.03 of these Codified Ordinances, the criuuinal
penalties imposed by those sections, or theability of a police officer to enforce those sections
against any offender obseived by the officer violating either of those sections. Nothing in this
.section shall be construed to limit the liability of an operator of a vehicle for any violation of
division (b) or (c) of this section.

(f) Selection of Canzera Sites. The selection of the sites wliere automated cameras are placed
and the enforcement of this ordinance shall be made on the basis of sound professional traffic
engineering and law enforcement judgments. Automated cameras shall not be placed at any site
where the speed restrictions or the timing of the traffic signal fail to conform to sound
professional traffic engineering principles. -

(g) Locations. The following are the locations for the Automated Traffic Exkforcement Camera
System: .

Locations
Shaker Boulevard at Shaker Square
Chester Avenue at Euclid Avenue
West Boulevard at North Marginal Road
Shaker Boulevard at East 116th Street
West Boulevard at 1-90 Ramp
Chester Avenue at East 71 st Street
East 55th Street at Carnegie Avenue
Woodland Avenue in the 4500 to 4700 block
Euclid Avenue between Cliffview Road and Torbenson Road
East 131 st Street at Harvard Avenue
Carnegie Avenue at East 30th Street
Cedar Avenue at Mu.rray Hill Road
Grayton Road at 1-480 Ramp
Euclid Avenue at Mayfield Road
Warren Road at 1-90 Ran-ip
Prospect Avenue at East 40th Street-
East 116th Street at Union Aveztue
Pearl Road at Biddulph Road

http:/lwww. aznlegal. conilzixtlgateway, dll/Oliiolcleveland-olilpartfourtrafficco deltitleiiistr... 12/17/2013
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CHAPTER 413 - TRAFFIC CONTROL DEVICES Page 3 of 13

Whe.never traffic is controlled by traffic control signals e)diibiting different colored lights, or
colored lighted arrows, successively one (1) at a time or in coinbination, oinly the colors green,
red and yellow shall be used except for special pedesttian signals canying words or syzn.bols.
The ligllts shall indicate and apply to chivers of veliicles and pedestriais as follows:

(a) Green Indication.
(1) Vehicular.traffic facing a circular green signal niay proceed straight tlvough or turn right

or left unless a sign at such place prohibits either such turn. But vehicular traffic; including
vehicles turning right or left, shall yield the right-of-way to other vehicles and pedestrians
lawfully within the intersection or ai adjacent crosswalk at the time such signal is exhibited.

(2) Vehicular traffic facing a green aarow signal, shown alone or in combination with
another indication, may cautiously enter the intersection only to make the movement indicated
by such arrow, or such other inovernent as is permitted by other indications shown at the same
time. Such vehicular traffic shall yield the right-of-way to pedestrians lawfully within an
adjacent crosswallc and to other traffic lawfully using the intersection.

(3) Unless otherwise directed. by a pedestrian control signal ass provided in Section 413.05
pedestrians facing any green signal, except when the sole green signal is a turn arrow, may
proceed across the roadway witliin any marked or unmarked erosswalk.

(b) Steady Yellow Indication.
(1) Vehicular traffic facing a steady circular yellow or yellow arrow signal is thereby

war.ned that the related green moveinent is being terminated or that a red indication will be
exhibited immediately thereafter when vehicular traffic shali not enter the intersection. -

(2) Pedestrians facing a steady circular yellow or yellow arrow signal, unless otherwise
directed by a pedestrian control signal as provided in Section 413.05, axe thereby advised that
there is insufficienttirne to cross the roadway before a red indication is shown, and no pedestrian
shall then start to cross the roadway.

(c) Steady Red Indication.
(1) Vehicular traffic facing a steady red signal alone shall stop at a clearly marked stop line,

but if none, before entering the crosswallc on the near side of the intersection, or if none, then
before entering the intersection, and shall remain standing u.ntil an indication to proceed is shown
except as provided in subsections (c)(2) and (3) hereof.

! {2} Unless a sign is in place prohibiting a right turn as provided in subsection (c)(5) hereof,
vehicular traffic facing a steady red signal may cautiously enter the intersection to make a right
turn after stopping as required by subsection (c)(1) hereof. Such vdhictdar traffic shall yield the
xightTof-way to pedestria.ns lawfully within an adjacent crosswalk and to other traffic lawfully
using the intersection.

(3) Unless a sign is in place prohibiting a left tuni as provided in subsection (c)(5) hereof,
vehicnlar traffic facing a steady red signal on a one (1) way street that intersects another one-way
street on which traffic moves to the left may cautiously make a left turn into the one (1) way
street after stoppmg as required by subsection (c)(1) hereof, and yielding the right-of-way to
pedesttians lawfully within an adjacent crosswalk and to other traffic lawfully usi-tig the
intersection.

(4) Unless otherwise directed by a pedestrian control signal as provided in Section 413.05,
pedestrians facing a steady red signal alone shall not enter the roadwfi.y.

(5) Council may by ordinance, as provided in Sections 413.09 and 413.10, prohibit a right
-or left tuxn against a steady red signal at any intersection, which shall be effective when signs
giving notice thereof are posted at the intersection.

(d) Signuds; Locations Otlier- than Intersections. In the event an official traffic cozitrol signal
is erected and maintained at a place other than an intersection, the provisions of tl^iis section shall
be applicable except as to those provisiozis wluch by theirmature can have no application.- Aiiy
stop required s1ia1l be made at a sigii or marking on the pavenlent indicating where the stop sliall
be made, but in the absence of any such sign or nzarking the stop shall be made at the signal.

bttp ://www. anilegal. coixr/nxt/gateway.dll/Ohiolcleveland_ob/partfourtraff'icco de/titleiiisb:... 12/17/20 13
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Carnegie Avenue at East 100th Street
CaiYiegie Avetiue at Martin Lutlicr King Jr. Drive
Merriplus Avenue at Fulton Road
Lakesliore Boulevard at East 159th Street
St. Clair Avenue at London Road
Clifton Boulevard between West 110th Street and West 104th Street
Chester Avenue between East 55th Street and East 40th Street
Woodland Avenue between East 66th Street and'East 71 st Stxeet
West Boulevard between 1-90 Ranip and Madison Avenue
Lee Road between Tark.ington Avenue and 1-480 Raxnp
I-90 and West 41st Street
1-90 and West 44th Street
Woodland Avenue at East 55th Street
Harvard Avenue at Lee Road
4range Avenue at East 30th Street
Chester Avenue at East 105th Street
St. Clair Avenue at East 15211d Street
ICinsman Road at East 93rd Street
Lee Road at Miles Road
Stokes Boulevard at Cedar Avenue
West 25th Street at Clark Avenue
1-490 at East 55th Street
Pearl Road at Denison Avenue
Broadview Road at Brookpark Road
West 65th Street and Clark Avenue
St. Clair Avenue at East 105th Street
Woodland Avenue at East 30th Street
Lorain Avenue at West 65th Street
Broadvzew Road at Spring Road
St. Claif Avenue at East 55th Street

! Puritas Avenue at West 150th Street
Martin Luther King Jr. Drive at East 105th Street
East 105th Street and Superior Avenue
East 156th Street and Waterloo Road
Neff Road and East 185th Streei
The Director of Public Safety shall cause the general public to be notified by means of a press

release issued at least thirty (30) days before any given carnera is inade fully operational and is
used to issue tickets to offenders. Before a given camera issues actual tickets, there shall be a
period of at least two (2) weeks, which may run con.curTently with the thirty (30) day public-
notice period, dui7ng which only "waining" notices shall be issued.

At each site of a red light or fixed speed camera, the Director of Public Works shall cause signs
to be posted to apprise ordinarily obseivant motorists that they are approachhig an area where an
autornated catnera is monitoring for red light or speed violators. Mobile speed UuLits shall be
plainly marked vehicles.

(h) Notices of Liability. Any ticket for an automated red light or speeding system violatiozi
under this section shall:

(1) Be reviewed by a Cleveland police officer;
(2) Be forwarded by first-class mail or personal service to tlae vehicle's registered ownex's

address as given on the state's nrotor vehicle registration, and
(3) Clearly state the manner in which the violation may be appealed.

_ http:l/www.an-^legal.conili^xtJgateway.d11/Oluo/clevelaird oh/partfouxtraf£iccodeltitieiiistr.,. 12/17/2013
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CHAPTER 413 - TRAFFIC CONTROL DEVICES Page 6 of 13

(i) Penalties. Any violation of division (b) or division (c) of this section shall be deemed a
noncrinainal violation for which a civil penalty shall be assessed and for which no points
authorized by RC 4507.021 ("Point system for license suspension") shall be assigia.ed to the
owner or driver of the vehicle:

(^} Ticket Evaluation, Public Service, and Appeals. The program shall include a fair and sound
ticket-evaluation process that izicludes review by the vendor and a police officer, a strong
customer-service corru-nitment, atid an appeals process that accords due process to the ticket
respondent and that coiiforins to the requirements of the Ohio Revised Code.

(k) Appeals. A notice of appeal shall be filed with the Hearing Officer within twenty-one (21)
days froin the date listed on the ticket. The failure to give notice of appeal or pay the civil
penalty within this time period shall constitute a waiver of the right to contest the ticket and shall
be consiclered an adtnission.

Appeals shall be heard by the Parlcing Violations Bureau through an administrative process
established by the Clerk of the Cleveland Municipal Court. At hearings, the strict iules of
evidence applicable to couw.ts of law shall not apply. The contents of the ticket shall constitute a
prima facie evidence of the facts it contains. Liability may be found by the hearing examiner •
based upon a preponderance of the evidence. If a finding of liability is appealed, the record of the
case shall include the order of the Parking Violations Bureau, the ticket, other evidence
subnlitted by the respondent or the City of Cleveland, and a transcript or record of the hearing, in
a written or electronic foi7n acceptable to the court to which the case is appealed.

Liability shall not be found where the evidence shows that the automated camera captured an
event that is not an offense, znclud'urg each of the following events and such others as may be
establislaed by mles and regulations issued by the Director of Public Safety under the authority of
division (n) of this section:

(1) The motorist stops in time to avoid violating a red light indication;
(2) The motorist proceeds through a red light indication as part of funeral procession;
(3) The motorist is operating a City-owned emergency vehicle with its einergency lights

activated and proceeds through a red light indication or exceeds the posted speed limitation;
(4) The rnotorist is directed by a police officer on the scene contrary to the traffic signal

indication.
Liability shall also be excused if a vehicle is observed committing an offense where the vehicle

was stolen prior to the offense and the owner has filed a police report.
The Director of Public Safety, in coordination with the Parking Violations Bureau, shall

establish a process by whicl-i a vehicle owner who was not the dzaver at the time of the alleged
offense may, by affidavit; name the person who the owner believes was driving tlie vehicle at the
time. Upon receipt of such an affidavit tiznely submitted to the Parking Violations Bureau, the
Bureau shall suspend further action against the owner of the vehicle and instead direct notices
and coilection efforts to the person identified in the aff davit.lf the person b.amed in the affidavit,
when notified, denies being the ,drriver or denies liability, then the Parking Violations Bureau
shall resutne the notice and collection prooess against the vehicle owner, the same as if no
affidavit had been submitted, and if the violation is found to have been conunittcd by a
preponderance of evidence, the owner shall be liable for any perialties imposed for the offense.

A decision in favor of the City of Cleveland may be enforced by ineans of a civil action or any
other means provided by the Ohio Revised Cade.

, (1) Evidence of Operation. It is prinia facie evidence that the person registered as the owner of
the vehicle with the Ohio Bureau of Motor Vehi.cles, or with any other state vehicle registration
office, or in the case of a Ieased or rented vehicle, the "lessee" as deiCnied in division (p), was
operatulg the vehicle at the tiiu.e of the offenses set out in divisions (b) and (c) of tlris section.

(m) Prograrsz Oversight. The Director of Public Safety shall oveisee the program authorized
by this section. The Director of Public Worlcs shall oversee thc installation and maintenance of

http:llwww.anilegal.comhixtlgateway.dlllOhio/cleveland olaIpatifourtrafficcode/titleiiistr... 12/17/2013

APY nn4



CHAPTER 413 - TRAFFIC CONTROL DEVICES Page 7 of 13

all automated caineras.-Aa-i encroaclu.nent permit shall be authorized in the legislation in which
locations are selected.

(n) Rules and Regulations. The Director of Publ'zc Safety may issue rules and regulations to
caiYy out the provisions of these sections, which shall be effective tliii-ty (30) days after
publication in the City Record.

(o) Establishnaent of Penalty. The penalty imposed for a violation of division (b) or (c) of this
section shal..l be follows:

413.031. (b)
All violations

413.031(c)
Up to 24 mph over the speed Iixn.it:
25 mph or inore over the-speed Innit:
Any violation of a school or construction zone speed limit:

$100.

$100.
$200.
$200.

Late penalties: for both offenses, if the penalty is not paid within twenty (20) days fio.z3a the
date of mailing of the ticket to the offender, an additional twenty dollars ($20.00) shall be
imposed, and if not paid within forty (40) days fi•om that date, another forty dollars ($40.00)
shall be imposed, for a total additional penalty in such a case of sixty dollars ($60.00).

(p) Definitions. As used in this section:
(1) "Automated traffic enfflrcen-lent camera system" means an electronic system consisting

of a photographic, video, or electronic camera and a vehicle sensor installed to work alone or in,
conjunction with an official traffic controller and to automatically produce photographs, video,
ox digital images of each vehicle violating divisions (b) or (c).

(2) "Lessee" includes renter and means: -
A. the person identified as a vehicle lessee or renter by a inotor vehicle leasing dealer or

xnoto.r vehicle renting dealer pursuant to RC 4511.092 and further identified by the dealer as the
person.having care, custody.or• control of the vehicle at the time of a violation of divisions (b) or
(c); or

B. the person identified as the lessee or as an additioiial owner of a vehicle in the records
of the Ohio Bureau of Motor Vehicles or the records of any other state inotor vehicle bureau.

(3) "System location" means the approach to an intersection or a street toward which a
plxotographic, video or electroruc camera is directed and is in operation. It is the location where
the automated camera system is installed to monitor offenses under this section.

(4) "Vehicle owner" or "owner" means the person or entity identified by the Ohio Bureau of
Motor Vehicles, or registered with any other State vehicle registration office, as the registered
owner of a vehicle, or in the case of a leased or rented vehicle, the "Lessee".
(Ord. No. 1072-13, Passed 8-14-13, eff. 8-16-13)
^§ 413.032 Costs of Collection of Unpaid Tickets for Photo-Enforced Offenses

In addition to any other fees or charges authorized by these Codi'fied Ordinances in relation to
the coimnission of a violation of division (b) or division (e) of Section 413.031, a person liable
for the penalties established by division (o) of Section 413.031 may be assessed a fee under this
section in an amount equal to the costs paid by the City to any vendor for the costs of collection
of the debt.
(Ord. No. 1029-07. Pa.ssed 8-8-07, eff. 8-16-07)
[J § 413.04 Lane-Use Control Signals Over Individual Lanes

When lane-use control signals are placed over individual lanes of a street or highway, such
signals slzall indicate and apply to drivers of vel-iiclcs as follows:

(a) A Steady Downward Greeia Ar•roiv. Vehicular traffic may ti-avel ia ai-iy lat1e over which a
green arrow signal is shown.

http://www.anilegal.cominxt/gateway.dl]/Ohio/cleveland olilpartfourtraff'iccode/titleiiistr... 12/17/2013
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313.12. CiviT. penalties. for, automatod red light systezu vioIations.

(a) Auiouxatecl red fight andspeed.in; sysfem./eivil violation - General.

(1) Notwithstuding auy fltlier provision of this Traffic Code, the City of Toledo
hereby adopts a czvil enforcemezrt system for- red ligi:I and speeding cameta system
violations as outlined in this Section. Said systein imposes znonetary liability on the
owber of a vehicle for -failure of an operator tlaereof fa comply ru:ith traffic control
iitdications in the City of Toledo in accordancu with the provisions of this Secti.ori.

(2^ The City of Toledo Division of'i"raaxsportation; the Toledo Police
Depa.ztment, and the Toledo Depa:rtnrerj^ of Law shall be xesponsible for admir^.steririg
the AtxtoiilatecZ Red Liglit-aud Speed'z.rxg Systez'nr S,pecifieally, the Toledo Division of
Transportation and the' ToledQ,Police Department sha11 be emp.owezed to install and
opez-ate red liglit and speeding camera systems witliin the city of Toledo. A.nd, th.e
Toledo Divisioft ofTra.n:sportation and tlie Toledo Police Department shaLi maintain a list
of system kicatio-ns where red light and speedhig oariiera systetv.s are installed.. Said
depart.nients mill maice the detem%inatioaa as to which locations will be utilized. .

(3) Any citation for an automated red light and speed'uig, system violation
pw.-stiant to this Section, kuownas a"Noticc o£LiaWity" shall:

A. Be procossed by ofRcials or agents ofthe City of Taledo,

- B. Be forwarded by first-class rda.il or persoxial service. to tbe vehicle's
registered owzier's adcxess as gi17en on the state's motor vehicle registration, and

C. Clearly state the mannor• in which. the vxolation.may be appealed.

(b) . D°eftition5.

(1) °Automated red li.al.3.t and -speeding systeni" is the equivalent of "Traffi'c
confrol sigiral monitoring d(;^Vice" pr "Traffic cbntrol photographic system." Said
system/device is ai-t electrortic systezn cozasisting of a photogi-a.phic, video or electronic
cainera. and a.ve3#Icle seAsor installcd to -vvorls alone or in conjunction with au official
trafflc ccn,troller and to automatically produce ph.otographs, video or digital images of
each vehicle violatiiig a staa.idard traffic control.

(2) "In opexation" means operatihg ira go.od workuig conditt.oia.

(3) "System location" is the approach to an iuiterscction or a street toward wluch
a photo^aphic, -vicleo or electronio gainera is directed and is in flperatiori: It is the
location vvhere the atttosnated eaMeFa system is instalied to ziio.nitor offenses under this
gection,

:.I
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(4) "Vehicle owrier" is tlte ,person or e;rtit.y id.entified by the Ohio B.ureaa of
Motor Velaicles, or register.ed with any other State vehicle regi.stt.•ation office, as the
registered owneT of a vehicle.

(5) '°Respons`r.ble parlyT, is the persoii or entity named per TMC Subsecfioxi (c)
(4) A,

(c} Offense,

(1)- The owna ofa vehicle, or the partynamed per TMC 5ubsection 313.12
(o)(4)A, shall ba liable for -d-ic penalLy imposed pursuant te:i this Seetioft if such vehicle
crosses a niaxked stop ffine or the intersectio^i piane at a system location -when the tra.fEic'
sig-rW for that vehzeio's directiozi: is eznitting a steady red light.

(2) The owner of a vehi.cle; or the party named per. TMC Sui}seation 313.12
(c)(4)A., shall lie liable fo:r a penalty imposed pursuant to this.Section if such vehicle is
operated at a speed in excess of those set forth izt TMC Section 333.03.,

(3) It is priiua-tarie evidence tlxat the person registezed as the owner of the
vehicle wath the Ohio Bureau of Moto.r Vehicles (or witii any other State vehicle
registration office) was operating the vehicle at the tine of the offense set out in
suhs.ection (c)(i) or (c)(2) aboves

.(4) Notwithstariding subsection (c)(3) above; the owner of the vehicle shail not
be responsible for thu vaolation if, withitt twen.fy-one (21) days from the date listed on the
"Notiice of Liability", as set forth in subsec#iosi (d)(4) below, the owner oftbe vehi.cTo
fu.rnishes-the Hearing Offiier:

A.. ..Aaa, affidavif, by himr stating the name and address of the person or entity
who leased, rentecl., or otherwise had the care, citstody and control of tho ve3iiclo at tlle
tirrie af the violati.o:n; OR

k3s A law enfoxcem ent incider^t ^oportlgerzeral offense report -:Erom any state
or xocai law eztforcenlent agency/record bureau stathag that.t$e vehicle involved was
reporfed as stolen before the time of the violation.

(5) An iniposition o£.liability under tho Section shall jiot be deemed a convictio-n
as an oper^atoi and shall not beznade patt of the operating. xecord upon whom sttch
liability is .iiziposed.

(6) Nothizyg iii tliis. Sectioii shall be co.nstzued #o limit• tla.e bability of an operattir
o£a vehicle for aiuy v%olatiozi of subsection (c)(I) or (c)(2) herein.

(7) This Section shal.i not apply to violations uivolv.ing.vehicle collisions.
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(d) Penalty; Administrative Appeal.

(1.) Any violation of subsection (c)(I ) herein shall be deemed a n.onorimizial
violation for which a civil penalty of $120.00 shall be assessed and for which no points
authorized by Ohio R. C. 4507.021 ("I'oint system for liceiise srxspension") shall he
assigned to the owner or driver of the vehicle.

(2) Any violation.of subsection (c)(2) hereiat shall be deemed a noncrimhlal
violation for which a civil penalty o.f. $120.00 shall be assessed and for which no points
attthorized by Oliio A.C. 4507.021 ("Point system for license suspension") shall be
assigned to the owner or driver of the vehicle.

(3) The City of Toledo, via its Division of Txansportatioii, Police Department,
LawDeparttnent and 1Vltanic:ipal Co-Lut Clerk may estalilish.procedures for tlie collection
of the civil penalties iuiposed herein,.and may enforce the penalties by a civil action in
the nature of a debt:

(4) A notice of appeal shall iie filed with the Hearing. Officer withizi twenty-one
(21) days ftozn the date listed on the "Notice of Liability." The.failure to .give notice of
appeal or pay the civil penalty witl-iin this time period shall eonstitute a waiver Qf the
rigbt to contest tho citation and will be considered an adnaissiom Appeals shall. be heard
tl3rough, azz adm.inistrativeprocess established by the City of Toledo Police Department.
A decision in favor of the City oI"'Toledo may be eilforced by-rn.eans of a civil action or
any other means provided by the Ohio Revised. Code.

(5) The: failure to respond tci a Notice of Liability in a timely fashion as set forlli
in subsdGtion. (d)(4) of this section.shall result hi an additional penaTty of twenty-fve
dollars ($25.00),

(6) In l'zeu. of assessing an additiotial penalty;:liursuant to slibsecfiioir (d)(5)
above, the City of Toledo niay (1) immobilize #he veh.tcle by placing an inumobilization
device (e.g. a"boot") on the tires of the vehicle pending the owners compliance witli the
Notice of Liability; or (ii) impouiid the vehicle, pursuant to TMC Section 303.08(a)(12),
Furthermore, the owner of the vehicle shall be responsible for any outstanding fines, the
fee for reriroval bf the imrnobilization device, arid aiiy costs associated with the
rrnlioundment of the vehicle,
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Lawriter - ORC - 1901.20 Criminal and traffic jurisdiction. Page 1 of 1

1901.20 Cirinninai and traffic jurisdicti®n.

(A)

(1) The municipal court has jurisdiction of the violation of any ordinance of any municipal corporation
within its territory, unless the violation is required to be handled by a parking violations bureau or joint

parking violations bureau pursuant to Chapter 4521. of the Revised Code, and of the violation of any
misdemeanor committed within the limits of its territory. The municipal court has jurisdiction of the
violation of a vehicle parking or standing resolution or regulation if a local authority, as defined in

division (D) of section 4521.01 of the Revised Code, has specified that it is not to be considered a
criminal offense, if the violation is comrriitted within the limits of the court's territory, and If the
violation is not required to be handled by a parking violations bureau or joint parking violations bureau
pursuant to Chapter 4521. of the Revised Code, The municipai court, If it has a housing or
environmental division, has jurisdiction of any criminal action over which the housing or environmental
division is given jurisdiction by section 1901.181 of the Revised Code, provided that, except as
specified, In division (B) of that section, no judge of the court other than the judge of the division shall
hear or determine any action over which the division has jurisdiction. In all such prosecutions and

cases, the court shall proceed to a final determination of the prosecution or case.

(2) A judge of a municipal court does not have the authority to dismiss a criminal complaint, charge,
information, or Indictment solely at the request of the complaining witness and over the objectian of
the prosecuting attorney, village solicitor, city directoi 'bf law, or other chief legal officer who is

responsible for the prosecution of the case.

(8) The municipal court has jurisdiction to.hear felony cases committed within Its territory. In ail felony
cases, the court may conduct preliminary hearings and other necessary hearings prior to the
Indictment of the defendant or prior to the court's finding that there is probable and reasonable cause
to hold or recognize the defendant to appear before a court of common pleas and may discharge,

recognize, or commit the defendant.

(C) A municipal court has jurisdiction of an appeal from a judgment or- default judgment entered
pursuant to Chapter 4521. of the Revised Code, as authorized by division (D) of section 4521.08 of the
Revised Code. The appeal shall be placed on the regular docket of the court and shall be determined

by a judge of the court.

Effective Date: 03-17-1998

1-ittp:/Icodes.ohi.o.govlorc/1901.20 12/17/2013

APX 010



^ IN TEEE SUPREME COURT OF 01HO I 1 - 0. 235
State ex reZ Anthony C Christof. f
471 Arrowhead Drive
Perr-y, sburg, Oh& 43551 -

and

State e,z reL Wiiiicrm M. Gold.stein,
on -behalf of #hnse f and all others
siraxxLarly situaied•
1630 CdmLane
Oates 1Vfil1s; Obio 44040

Relators,

Y.

- _

OR1CAVAL ACT10N

COMY'LA.W FOR PE][ttMP t'O'RY
A1lTD A1..TERIYATIVE VMTS OF

. PRQ$T3YTION,

CLAgS ACTJON COMPLAINT FOR
PFIWIPTORY AND '

. ALfiERNAT.IVL VMTS OF
'YANDAMUS, A1vD FOR

: A:]C°TO1tNEYS FMS AND COSTS

(With AWidavi#s.Per S.Ct. Prac.
R.-1a.4(T3))

• -

.. . '
Paul I1!I. Greenberger (0030736)
(COUNSEL OF RECORD)
Tim^y J. Duff (0046764)
Jordan Benis (0047404)-

. BERN,S, OCKNER & G1t.EENBERCER,
LLC
3733 Park East Drive -• Suzte 200
Beacb.gvood, Ohio 44122-4334
216-831-8838
FAX 216-464-4489 °
E-mail: p^r^renbmer&berns©ckner.com

tduff bern.soc er.co^x
L'berns(c^liemsockner.com

Attoriteys for Relators

Eqcrle-B. Turnner, Clerk of Courts,
Cievefrrnd Municipal Court
and as Vialations Clerk,
Cl-evelandFarkirtg lr¢lak`ons8ureau
i-astiae Center - 1200 Ontarlo Street
Clevelaz3.d, Obic- 44113

and

Brian 1ltahoin, Hearing F'xarrttner,
Cl'evetarid Parl'cing Violutians Bureau
Justice Center .-^ 1200 Ontario Street
Cleveland, Ohio 44113

a.Ld

Verlin Pe'lerson, Ifearing.Examiner,

G`Ieve7an d Pd^'.kzng Yi*otatioris Bureau
Justice Cmter - 1200 Ontario Street
Cleveland, Olio 44113

and

The City of Clevela'nd; Uhio,
601 Lakeside Ave., Room 106
C1eveland, Oh.io 44114

.^-

f

FEB 10 ZB;,
CLERK OF COURT

SUPREMECOURTOFdHfO

APX 011



.'^

and

S1aaron,4. Durias, Darector of
F'iraance, .
City. of.Cleveland, Obio
691 Lake.4de .Eive., Room 106
Cl.eveiand; Ohio 44114

and

James .lturtley, Treasrxrer,
City d C1veland, Obio
601 Lakeside .Ave.., Room 106-
Clevelaiad, Ohio 44114

Respondents.

introduction

I. This Coxrxt has without exceptian 3repegedly recognized and vindicated the

alasoluter,supiremacy of the General Assembly's exclusiv.e-power under Qhie Const. Art.

iV, §1, to establish courts and deterrnime their jurisdicti.en, oy-er a municipality's Ohio

Const. Azt. XVIII, §3, home=rule powers. State ex rel. Cherrington v. Flutsinpiller

(1925), 112 Ohio St. 468, 474, 147 N.E. 647, Sate P-c ret. Ramey v;Davis, 119 Ohio St.

596 (1929), In re Fortune (1941), 138 Ohio St. 385, 388, 35 N.13.2ii 442, and Cupps V.

Toledo (1959), 170 Ohio $t. 1.44, 163 N.F,.Zd 3.8-4. The General Assembly tbias vested

mumcipal eoum witli juxisdiction over the "violation of an ordmance," with but one

explicitly limited exception that is irrelevant to this matter: R.C. 1901.20(A)(1) (wirth

erapbasis added).

2. Because the GeneW Assembly vest.ed in manicipal courts ffie judicial

power over ordinance" vi-olations which Respondent - Clerk. and Respondent Idearil'xg

Bxarniners have exercised, and are about to-exersise, said Respondents-are patently and

-2-
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unambigu.ausly without jurisd.ictiom to proceed, thereby necessitating this Court's

immediate issuance of extraordinary wr:its, all as deta-iled bel-ow.

•3. While -this case addresses both Respondent C3.eveland's lack of author•ity.

to divest the Cleveland Murucipal Court of its con'stiiutiorially Feposed jurisdiction over

tha mvi,ola-tion of ari -ordinance," and Cleveland's coucomitant unlawful transfer of said

jurisdiction to Respomdent Clerk and Respor.dent Hearing Examiners, it impli.eates

neithe3- homae-rale,. traffic regulationsy o.or this Gaurt's decisions in State ex rel. Soott v.

G'ity of Cleveland, 112 -Ohio 8t:3d 324, 2006-Ohio-6573, 859 N.E.2d 923, aud

Mendenhdllv.'Ci.ty afAkron,117 Ohio-St.3d 33, 2008-flbio-270, 881 N.E,2d 255.

4. ' T-he Gen,,eral Assembly exercised its ex-clusive power to establish courts

and .determixae-their jurisdiction under Ohio Cozzst. Ark. TV, §1, State ex rel. Rarney v.

Davis (1929), 119• Ohio 3t. 596,. by enacting R.C. 1901.20(A)(1), under which municipal
1

colrts wcxe granted •jurisdiction over -the "vi.olatfon of an ordinance ... unless the

v^a^^x is re^uir.e4 to be handled by a parking viO{aOons bureau pursuant to Chapter

4521 of the Revised Code ...." [Emphasis supplied.] J'urisdictzon over even the mst

mir^ar vehicle parking and standing violatiow that are to be civilly mforced has been

repassd by the General Assembly in the Municipal courts. Xd. The Constitution and this

a municipal court has jurisdiutifln over absolutely all ordinance -statu te are clear

vxuiations (save for the aforesaid exception) because the term "any°" ordinance means

`every>' and "all" ordinances. See, -State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-

2787, &89 N.E.2d 995; -at 133.

5. Amunicipality's hom.e-rule_powers are of absolutely no consequence here

because the- Geoeral Assembly's povver-under Art. N, §1 "supersedes the geAeFal power ^

w3-
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of local - sel£ gOvernment, as granted in Section 3,_ Article XVIII," State ex rel.

Cher7lngtan v. Hutsinpiller (1925), 11i2 Ohio St. 468, 474, 147 N.E.2d 647, and farther,

because "[mlunici.palities have no power to establish courts or re ate the adrninistrati on

o'ustice" In re ForNrie (1941), 138 Ohio St. 385, 388, 35 N.E.2d 442. [All- emphasis

supplied.] Seo also Cupps v. Toledo (1959), 170 Ohio St. 144, 163 -N.E.2d 384.

6. Violations of Respondent Cleveland's speeding and red light -ordiuances,

Codified Ordinances §433.03 and §413.03 (hereinafter ref^ren-ced which are

enfor-ced by the immposition of civil sanetions, are being unconstitutzonally adjudicated in

the CXevetand- Parking • Violations Sur.eau ("Parkr`xzg Yzo4atiOns ;8ureara") by

Respondents_Mahon and Peterson, Hearing Examaners appointed puroant to §459.03(b)

by Respondent Clerk, 'Earle B.1urne.:, all of the foregoing pursuant to §113.031, instead

of being adjudicated by the Cle^v_eland Municipal Court in which the Csmeral Assembly,

:<tbrougkr R.C. 1901-.30(A)(1), has reposed subject matter jnrisdiction over tfie "violation of

. anyordiranc,e' purwant to its eforesaid-sumoz constitutional power.

7. Cleveland's enactment of §413.031 As thus impotent to deprive the

Clevelarrd Municipal Court of jirisdietiozr over the civil enforcement of speeding and red

light ozdi<uance violations, and finrtherr incapable of diniiiushing or enlarging the- powers

of-tFie ParkinEg Violations Bureau and Respondent Clerk, both creatures of staiute` State

ex rel. Kuntz v. Zangerle (1935),13A Ohio St. 84, 197 N.E. 112, and New Brer.nen Y. PUC

(1921),103 Ohio St. 23,132 N.E. 162.

$. Thus, per Ohio Const. Art. IV,. §1, RC. 1901.20(A)(L), RC. 1901.31(E),

and R-C. Chap. 4521, Respojident Clerk and Respondent Heariri.g Examiners patently and

unarabiguausly lack ,jurisdiction to- adjudicate anything beyond "parking infractions,>" I

-4-
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statutorily defi-ned to involve only the parkiug or standing of vehicles -auder specif cally

defined circumstances not r^otel . r^ent za eedin d red Ii t oz inance

Viol atio.n^•

9. As a result, awrit df prohibition .rriust i-ssue against Respondent C1ei-k and

Responde,nt Hearing Examiners, "both to prevent the future un.author'zed exercise o£

Jurisdictifln and to correct the- results ofprevious jurisdictionally unauthorized actionj;]"

(F-ar,uphasis sic) State ex rel. .Lixty v. Leskovyansky (.1996), 77 Ohio St.3d 97, 98, -671

•N.E_2d 236, State ex rel. Rogers v. McGee Frowm (1997), 80 Ohio St.3d 408,-410-•411,

686 N.E.2d 1126, artd-State ex rel. Stern v. Mascio (1998), 81 Ohio St.3d 297, 299-299,

691 N.E.2d 253, and a. writ of mandamus must issue against Respondents Clerk^

C1eveland,l3umas, and Idar#ley compelling them to immediately restore any monetaay

-flues, penalties, or other sanctions obtained- as a resdt of the aforementioned

unconstitutionai usurpation and• exercise of ,}udicial power. Because said money never

did in reality laelong im th e}rands of said Respondents it m.ust be restoxed to the riglitfW

owners, even in #he absence ofa con.trallin statute. State erc relZone- Cab Corp. v.

1`nrlu.strial Com_ (1937),132-O1aio St. 437, 443-44, 8N.p:2d 43S.

10. Because the peztinent facts are uncon#xoverted and it appears hey.ond

doubt tliat Relators are entitled to the requested extaordinary writs, peremptory writs

should be granted under the terms set out above. State ex rel. Marenz v. Kerr, 104 Ohio

St.3d. 148, 2004-Ohio-6208, 818-N.8.2d 1162, atT13, and State e:x rel. Sapp v. Franklin

Cty. Court of^4ppeals,119 Ohia St.3d 358, 200&-Obio-2637, $'89 N.E.2d 500, at Y14.

11. However, should this Couxt detenrfine that peremptory writs are

irxappropriate it should issuc alternative writs because, at a minimLut, -no question can

-5-
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exist that Relators' claims may have merit. State ex rel. Mason vBurrrside, 117 Ohio

St.3d 1, 2007-Ohio-6754, 88I N.E.2d 224, at 18, and State ex rpl. Dukq&ergy Ohio,1"nc.

vHarnilton Cty. Court of Cornmon Pleas, 126 Ohio St.3d 41, 201-0-Ohio-2450, 930

N.E.2d 299, at ¶14.

TFie Par^'es

12. Pursuant to S. Ct. Prac. R. 10.2, and Civ. R. 44.1, this Court is asked to

take j-udicial notice, which this Couut may do "at any stage of the proceeding," per Evid.

RR 20W), of a11 of the codified,muuici.pal o:tdiz.zanee.s of Respondent City of Cleveland,

Ohio, tarze copies of all of which are attached hereto,as Ex. A, including Secdons 94, 99

and 100 of-tb.e Cleveland City Chaxter, Cleveland Codffied Ordinances §413.031 (Use of

Automated Cameras to Ixzzpose Civi1 Penalties upon7ted Light a,nd Speeding Viol.ators),

§433.03 (speed.ing), §413.03-(;red light), and §459.03 (Parking Violatioms Bureau).

11 Respondent Earle B. Turner-, CRespondent CIer-k"), is the clerk of the

Cleveland Municipal Courrt, aud the -violatiozzs clerk of the of the Parking Violations

Bureau per R:C. 4521.05(A) and §459.03(b), and Respondent Brian` Mahon, 1*learixig.

Eacaminer, and Respondent Verlin Peterson, Hearing Examiner ("Respondent Hearing

Examiners"), are Hearing Examiners wifliin the Parking Violations Bureau who have

been appoig►ted- by Respondent Clerk ta that position pursuant to R.C. 4521.05(A),

§459.03 (b) and §413.03 I. (k).

14. . Relator Chxistoff is in receipt of a Notice of- Liability fer allegedly

violating §4I3.031, a true copy of the fifst page of which, with Relator Chnstoff's

Affidavit, is attached as Ex. B, over which Respondent Clerk and Respondent Hearing

Examiners and Peterson are about to, or are about to continue- to, unlawfully exercise

- -6-
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judicial povaer pursuant to §413.031(k), §459.03(b) and R.C. 4521.08(C), for whicli

Relator Cbristoff has no adequate remedy in the oxdinary cour-se of the law.

1S_ pn or- about NovWmber 10, -2010, Rekator. Goldstein, the class

represerita.tive, paid to Respondent Clerk the sum of Four Hundred Doilars ($400.00) as

evkden.eed by EX. C, in satisfaction of"three (3) Notices of Liability for alleged violations ...

of §413.031, true copies of the first pa.ges of which, with Relator G-oldsteiWs Affidavit,

are also at#aahed hereto ap part of Ex. C, abd an additional Notice of Liability ths.t has

been misplaced..

16. Tlie clas§ of Relatiors relevant to the writ of mandamus consists of class

representa.tive Relator Go1^3steui, and, of all others who have paid money to Respoa^dent

Cierk for violating or allegedty-violating §413.01 in said Respondent's capacity as the

,§459.03(b) violaflons clerk of the Parkin.g Violations 13ureau.

17. Given that the alass.of m.andaraus Re}ators- ineiuding, without l:mitation,

Relator Goldsteiu„ challenge the u3Liawdful exercise of judicial :pQwer by the Respcmdent

Clerk and Fespondent kXeadxg Examiners over the violation of uy ordinance other-than

a parking rnfrractivza . defined by R.C. '4521.01, et seg., all of the aforesaid class of

mandamus Relators are not only similarly situated, they a.re identically situated.

18. Pursuaut to §459.03(c), R.C. 1901.31(F), R.C. 4521.05(A), and the

Cle^vel.and Charter provisions, the money received by Respondeat Clerk for tTie civil

enforceraent of violations dt Cleveiand"s speeding- and red -light orilina.nces through

§413.031 is periodi.cally disbursed by said Respondent Clerk -to Re,spondent James

Hai-ttey, Treasurer of Respondent Cleveland (`aespondent Trea^uree'}, Respondent

Sharon A Dunas, Director.of Finance of Respondent Cleveland ("Respondent Director
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of Finance"), -andlor Respondent C}.eveland, who are thereafter in receipt Of money so

collected by Respondent Clerk, and vwha have the power and the clear legal duty to

disburse said fimds as sought herein.

19. Pursuant to §94 of the Clevelarxd City Charter, Respondent Director Of

Financ,s "shal.l have charge of the Department of p'inance -and the administraiaan of the

financial affairs of the City, including the keeping and supervision of all accounts; the

custady and disbur•serneat of CiV funds and moneys; ... the control. over exp=ditures; ...

and such other duties as the Council may by ordinanee requare"

20. . Pursuant to §99 of the Cleveland City Gh3rter, "There shall be in the

DepaAnent -of Finance a Di.vision of the Treasury which shall be in charge of the City

Treasurer [a.e., Respondent Treaswerl who shall be tiie custodian of aU.public money of

the city an.d all -other public money comffig into his hands as City 'T'reasurer. The City

Treasurer shall -keep and pr-eserve such moneys in the plkce or places deiermined by

oz•dinrwce; or by the provisions of any law applicable thereto."

21. Pursuant to §100 of the Cleveland City Charter, "Except as otherwise

provi,ded. in this Charter, the City Treasurer shall, under the supe.rmion of the Director of

Finance, . .. shall also zeceive and disburse all other jublic money, conning into his hands

as City Treasurer,-in pursuauce of such regulations as rQay be prescribed by the

authorities having Ia.wfiat control over such funds."

22. Purs=t to R.C. 1901.31(G),. R.C.- 4521.06(D) and R.C: 4521.07( E),

Respondent -Cl.erk is required to keep and raaira.a:tain records of the respective amousstw

received by him from the violators of an. oacdinance thereby allowing for th.e imm ediate.

I -

--^-^ _
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determinatian of the amount of any money due any Relator with5n the class of mandaxn.us

Rel.ators.

G,.

-N'rit ol'Prohihition

^. Lurisdfe9:ion of Munici al Courts.

2-3. - phio Eonst. Art. JV, 1, gra.nts to the General Assenbly the sole

auth.ority ta create municipai courts by providing (with emphasis added):

The jud:ieiai power of the state is vestedin -a s^.^reme court,
co.urts of appeals, courrts, of cornmon- pleas and= divisions thereof,
and such other cou1-ts in erio to the suur^^%^^ Go_u.rt ^s r^u om
tirne to time be established b^ kils

24. "Established by law" means established by the state legislature, i.e., the

Gen.exai Assembly, not by the l.egisla-five body of- a municipal corporation such- as

Cleveland City Council. State ex rel. Ramey v. Davis (1929), 119 Ohi.o St. 596, 165 N.E.

298. -

25. The powe:l to create a court carries with it the power to dofane its

jiarisdicti.on. Ramey, Id. •

26. Municipal courts, the establishment and jurisdictioa of which are defined

by law, i.e., by R.C. 1901.01, et seq., are within the class of inferior courts cont'emplated.

.by Ohio Const. Art. IV, § 1.

27.. "The znunicipal court has ,}urisdiction of the violatiors ofgAE ordzn nce of

any municipal c.orporation wiffi:;n its.territory ..:" with-but one, and only one exception,

to wa,Et "...unless the sriol'ation is re uired to he handled hy a uarkdrzg vivladons bureau

pursuant to Chapter 4521 of the Revised Code ...." R.C: 1920.01(A)(1). LEmpha.sis

-9-
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28. It comes as no sm-prise tbat neither speeding nor red light ordinance

vi,olatio.rs, whether civilT.y or crirninally enforced, are wzthin - the class of violations

`°reguired to be handed by a parking violations bureau pursuant to Chapter 4521 of Fhe

Revi.sed Go.de .... Id.

29. . Under R.C. 4521.02(A), a"violation r^s requi.red "to be handled by a

pttrking ,^ioiatr'Qns bureau" when (with emphasis added):

a_ A local authority enacts an ordinance;

b. "that regulates the standing or parking of vehicles;"

c. "tlaat a violation of the regulatory ordinan.ce ... shal-i not be conside'red a

criminal offense for ctnypurpase;'
_

d_ "that a persoa who comtaits the violation s'nall not be agrested- as a result

of tbe coaonmission of the violation;"

c- "that the violation shall be haniiled pursua-nt to this chapter;„ and

^ for which a fne is adopted which shall not "exceed one,hundred dollars,
pi-as costs anit other admWstsative charges, per vxolation:"-

3Q. Thus, "If a parking violatiom.s bvxreau ... is established pursuant to section

4521.04 o1'the Revised Code .., the bureau has jurisddictioa over each parkiiig irsfraction

that is a vialatzon of an ordfimce ... of the municipal corporation ... $hat established the

bureaa...." R.C. 4521.0-5(A). [Emphasis supplied]

31. The limited subject matter jurisdiction of a parldng violations finreau is

ft*'.her clcarly stated under R.C. 4521.05(C) (with eFnphaszs_arlded):

I}`'a local authority does not enact an ordinance ... of the ty pe-dcscza'bed

i..ia division (A) of section 4521.02 of the Revised Code in relation to an
oxditance ... enacted by the local authority that rWulates. the stanor

f veh^i'cres. . .. a violation of the particular regulatory ordinance

._. is not a arkiri in raction or u oses o thrs cha ter.

-10-
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32. ne vi.ola#ioris which are so "required to be handed.by a parking

violat.ions bureau>'. are defkned as parking infractions by R.C. 4521.01(A), and it is self

evident that neither speed'zA"g nor red light ordinarice vioiations are `parking infractions.'°

33. So wmprehensive is the jurisdiction eoustitu.tionaiiy granted mu„ioipa.i

courts by the General Assern,bly ov the yiolatioz^ vf gpy ordinanee that such court even

retains jurisdiction.over the fiilly decriminalized vielatiow of parkin.g or standing

offenses, amorig the lowest fo= or criminal offenses, when "the -violation is- not

required to be handed by a parking violtriions bureau ...:' RC. 1901.20(A)(t).-

;[Ennpha si s supplied.]

34.. 1?xcept by an act of the General Assembly, the Parking Violations

Bureau's subject ma.tter jurisdiction cannot be expanded at the Mgnse of the rnuzLicipal

court's ^urisdictior^ over the "violation of any ordinance,,' beyonc3 -my `parking

infraction that is a vioXation of an ardinance,'' R.C. 4521.05(A). [Eniphasis supplied.1-

35. Hence, pursuant to RC. 1901.20(A)( 1) and 4521.05(C,'), the rnuni.cipal

court has-jurisdiction .over the violation of absolutely and unequivocally .ali municipal

ordinances, eveafully decr-insiancrtirzed ordinances which regulate the stau.d.ing or parking

of vehicl.es, except where the violation is required to be handled by a parktng violations

bureau.

g. A. eals from ^nunidi al ^.ou^r#s.

36. Ohio Const. Art.1V, §3(B)(2) provides:

Courts of appeals shall have-soch jurisdk#ion as may be provided

by law to xevi:ew and a^'irna, modify, or re_ve.rse judgFnents or, f"unaX ordsrs
f record inferior to the court of appeals within-theof the courts o

di,strict.... .

(Empha.sis added.)
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37. "rP]rovided by law" as nsed in Art 1V, §3(B)(2), simi.l.ar to the phrase

"established by law" as used in Ohio Const. Art. IV, §1, "euxpower[s] the General

ASseinbly to alter the appellate jurisdiction of the Court csf Appeals," State'u Collins

(1970), 24 Ohio St.7,d 107, 107-08, 265 N.E.2d- 261,. and 'The mmurdcipal courts

established by section 1901.01 of the Ilevised Code ... are courts of tecc;rd." R.C.

1901.(}2(A}.

38. Appeals from adverse judgoaents rendered by amuoic.ipal cGurt are thus-

takea directly to the court of appeals per R.C.1901.3Q(A)(with emphasis •a:ddeEi):

To the court of appeals in accordame with tlxe Rules of •Appellate
Procedure and anyrelevant sections of the Revised Code, including, but
not limited to, Chapter 2505. of the Revised Code~to the extent it is- not in
conflict with tltose rules.

39. A rnuni.cipality cannot by ardir►an:ce affect apgellate rights. In re Fortune

(1941); 13$' Ohio St. 385, 35 N.E:2d 442 [emphasis _iiupplied]. See also Cupps v. Toledo

(1959);170 Ohio St.1.44,163 N.E.2d 384.

40. §413.431 further usu.rps and misdirects judicial power on appeal. While

the appeal of a true parking a"nfradion receives a one-level appeal on the regular docket

of the court to a judge of the municipal court, peT RC. 1901'.20(C) and R.C. 4521.08(D),

and the appeal of a speedang or red light ordsnance violation is ta• the co-trt of appeals per

R.C. 13G,1.30(A), an appeal of speeding and red light ordimnce violations under

§413.031 is relegated to a R.C. Chap. 2506 adnihistrative appeal to the Court _of

Common Pleas. Scott, at ¶24.

. 4L Despite the fact that Relator Christoff would be deprived of -l^is.right to

appeal an adverse judgment to the couat of appeals per R.C. 1903.30(A) if his alleged
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ordinan.ce violation were properly before the municipal court pursuant. to R.C.

1901,20(A)(1), the patent anci unarnbipous lack of iurisdiction by Resngndert Clerk and

Res ndent .Hearin Exaltlifters makes e.avazlabili of either a ea.l or in'ttazetior^

'.e1^r evant. Department of Adn,*inistrasive Service.s, Office of Collective pargaining v.

State Employment Relatfons Rl (1990), 54 Ohio St.3d 48, 53, 562 N,E:2d 125. See,

also, State aE rel. ,Nor-ther7z Ohio Telephone Co., v. Winter (197D), ^3 Ohio St.2d 6, 260

N.E.2d 827.

M. Both a arkin vRolatious buresn aurl clerk of courts are cre;^res -of

statAtC 71d tll.eir - ® qrs or u3^3sd.iCtloll ^s"inI10^ ^DC SiffCCte(^ ^D"- *.YL^IIIICI ^

ordi.n.ances.

42. ."If a parking violations bure.au ... is established pursugnt to section.

^-521..a4 of the Revised Code ... the bureau hasjurxrr^xctio^ over each p-arkirig dnfr^action

that is a violataon of an ordinance ... of-tlie municipal corporation .., that established the

-bureau ...." R.C. 4521.05(A). [Emphasis suppiied..J

43. R.C. 1901.31 defines a municipal court clerk's powers and allows-thezn to

be expazaded to "perfarnrl all other duties that tlae ju^1'ge,^ a^'the court rna,^ pr_escribe.>'

R.C. 1901.31(E). [Emphasis supplied.]

44. Respondent Clerk is both the clerk of the Cleveland Municipal Court and

the violations clerk of the - CleveIand 1'arking ^iolations Surea.u, pursuant to both'R.C.-

4521.05(A) . and §459.03(b), and was thereby delegated the authority to appo-int

RespDndent Hearing Ex=iners.

45,• As creattires of staiute, the Parking Violations Hureau aifd Respoza.dent

Clerk "can exercise only such powers as are expressly delegated by statute add only such

implied powers as are necessary to carry into effec.t the powers expressly deleg-Ated."

-13-
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State e.x rel. Kul;tz v. Zarigerde (193130 Ohio St. 84, 197 N.L. 112. See, also, New

Bremen v. PUC (1921), 103 Ohio St. 23, 132 N.E.1b2.

^. . es ondent ie^k and Respondent Healin Examin ers are about to

unlavvfr^ly egerc,ise jndicial nower,

46. §413A3I(k) provides that a "decision in favor of the City of Cleveland

may be enforced by :.. an other means xovided b th.° Revised odei3 -[Emphasi.s

suppkEed.]

47. One "means provided by the Revised Code" is set forth ia. RC.

4521.08(C), which allows Respondeaat Clerk to file in the Cleveland Municipal Court a

judgment or defaixlt judgment of the Parldn.g Violations Bureau, thereby giving such

judgment "the same frsree a,nd effect as a rnorreyjudganent in a cMl crc:tia«;` (em-phasis

added) wbiela; in t:rn, constitutes the-exereise of judicial power by Respondent CTerk and

Responden.t Heari.zag Examiners because "[t]he proceeding contemplated by the seetidm

of tlze [Codii'ied Ordinances] now under consideration does. donfer power to render a

jndgment -... that is binding ... upon all litigants until overru:led _..," State^ Cox (I913),

87 Ohio St. 313, 333-34, 101 N.E. 135, and "[j juclicial power is the power of a couA to

•. decide and.pronounce a judgment and ca.rly•it into effect betweea persons and parties-

who bring a case before it for decision." .cd. -

48. Additionally, Respondent Clerk and Respandent Heari-ng Exami.uers

already have, or ar-e about to deternrLine issues of fact and la4v over Relator Christo^'t s

allege,d violations pf§413.431'pursuant to §4I3.03I(k)(1)-(4), andR.C. 4521:08(C), such_.

determinations conskitute th.e c1ear, unambiguous, patent and unlawful exeroisOudicial

power. 1
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49. "If the stai.u.te [here, the orciinaueel in question requir.ed ti7.e dete•rmina.tion

by the clerk of any issue of fact.oX legal pri.aciple involved, this wauld have been an

vnwarraztcd exercise of judicia} power." Hacking V R Co. v. Cluster Coal & Feed Co.
. . . ,

(19-1 8), 9'7 Ohia St_ 140,142,119 N.E. 207.

50_ In add'ztion, or in the alternative, ixrespeetive of whethe,r Respondent Clerk

: and R,^sp©ndent Hearing Examiners have atready exercised judicial power, Rt1•ator

Christoff is entitled to the issuance of the wri.t of prohibition, because where, as here, said

Respondents pate^.tly atd unarxrbkguously iack^] jurisdiction ovex the. cause, pxohibifiian

wi.Jj lie both to pzevent the ft^t^.ue urlauthorized exer-cise ofjurisdicti^n r^ad to correct tfie

results o revious 'urisdiotionai unauthori ed adians," State ex reI Stern v. Mascio

{1998}, 8 1 Ohio-St.3d 297, 298-299, 691 N.E.2d 253, 255- citing:State ac reLTogers v.

McGee Brown (1997), 80 Ohio St.3d 408, 410, 686 N.E.2d 1126, 1127 (emphasis

•1.5applied) and Rogers, 80 Ohio St.3d at 1127-1128 (... rejecting a siIIZilar oonteb,tion tiaat

a wri.t of prohibition will not issue where the respondent judge already exercised the-

,judicial act sought to be prevented ...."}.

51. Vazious addit3olia1 principles have boen repeatedly azticulated by this

Court which preclude the exezcise of judicial power by Respondent Clerk and

Respondent Hearisig Exana.iners--o-vex' violations of Cleveland's speeding and red light

ordiiiances pursuant to a miinicipal ordinance, to wit (with all emphasis added}:

a. That which constitutes judicial pawer -when exercised -by thc

mimicipa] court over the violations of any orairianre, must by definitian alsa

constitute judicial power when exerciseii by the parking violations bureau

through Respondent Clerk and Respondent 14earing Exaruiners over the
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violation of §413.031- an ordinance, as this Caurt held in State ex reL Coyne

v. Toclia (19$9), 45 Oba.o St.3d 232, 236,. 543 N.E.2d 1271: "By seelemg

exchwive ;jurisdxctipu. a.t•khe expemse of rclators-mayor's .courts, respondents

are about to exerca:se judi.ci.ai power-that cutrent3y exercised by the mayors."

b . "Section • 1, Article IV, is a special provision of the Consti.tution

that has to do with the creatiQn ofeourts, and as such supersedes the general

power af local seIf govermnent, as gran:ted in SectiRn 3, Article XVIII:" State

ex- rel. CherHngton v. Xutsin7xilier (1925), 112 Ohio St. 468, 474, 147 N.E.

647.

Q.."fiVo power exists %n the municipafities of this state by their own

fiat, by charter or otherwise, to create a court or courts, and thus seek to-

exercise the judicial power in cgntravention of Section 1.-, Article IV, of the

Constitu.tion." State eac rel. Cherringtan, 112 Ohio St at 472=75. [Emphasis

supplied:]

d. The "home rule" au.thozity granted to municipalities by Section 3

of Article XVII1, Ohio Coxistitution, to "exercise all powers of local self-

government and to adopt and enforce within their limits such local police,

4atl1tazy and other similar regulations, as a=at in eonflict with general laws"

and, by Section. 7 of Article XV1II, to "frame and adopt or amend. a charter for

its gove=ent and *'^ * exercise thereunder all powers of - local s e1f

govemment" does not include the porver to regulate the jurisdiction of

cou-rts established by the Conxlitretion or by. the General Assembly

-16-
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thereunder. C-upps v. Toledo (1959), 1']0 Ohio St.. 144, syllabus, 163 N.E.2d

3$4.

e. "1V.[tuickpalrties have no power to establish courts Or re^..uls.te the

adm.inistratYnn o£_iustice:' In re Fartune (1941}, 138 Ohio St. 3-85, 3-88.

[Fiaiphasi.s suppXied.] See, also, Cupps Y. Toledo (1959), 170 Ohio St. 144,

163 N.E.2d 3$4,

f A rnurdcxpality cannot by ordinance affect appellafe rights. In re

Fortrcrte (1941),.138 Ohio St. 385, 35 N.E.2d 442.

52. As a result af the foregoing, Responden.t Cledc _and Respondent Heanng

Exminm bave exercised, and are about to con.tiuue to exercise, judiuial power over

RelatQr Cliristof3rs Notice of Liability of. the viokation of an ordinance gxhich is clearly

'not au&orized by law, and whieh-contravenes not only-^-J^lai.o Const. Art.1V, §1, but also

R.C. 1901.20(A)(1), R.C. 1901.30, and R.C. 4521.01, et seq., entit&g R-elator Claristoff

to a wrlt of prohibition.

V. X 's Court has not et-beewasked to. address a-nd a 1.the'su rerUac of the
Ghio Cons#itut^iom-, courts rpvisYna^ Aa-t. ^V 1 over fhe 1xorne r^o

^►rovasion. A^#. 3 to^413.0^1.

53. Neither Mendenhall v City ofAkron, 117 Ohio St.3d 33, 2008-Ohio 2?0,

y of Cleveland, I 12 47iin St.3d 324, 2006-
-881 N.E.2d 255, nor State ex rel. Scott v. Cit

Ohio-6573, 859 N.E.2d 923, addresses a mun.icipality's ural.awH intrasion.upon the

General Assembly's irapermeable and exclusive au#hozity uaider Seot.irnx 1, Arbicle-N of-

the Ohi.a eonstitution, and none of the rutiugs in those two cases touch upan this i-ssue.

54. None of the litigants in &att and MendenlzalT raised the issue of the

Generai Assembly's exclusive authority unclerr 5eeti.on 1, Article. IV of the Ohio I

-17-
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CoDstitation to vest judicial power in courts aad determine their jurisdiction. Unlike

Scott anci.Menclenhall, thb case does not implioa#e a municipality's home-ru.le powers

under &,^ction 3, Article XVIII of the Ohio Constitution. In.stead, it tms entirely upon .

the. applz.eation of Section 1,ArticZe TV of the Ohio Conskit'ution which, as noted above,

this Colirt has repeatedly held supersedes the honaee-rule powers of mpnicipalities. See

Cupps, 170 Ohio-St_ 144, at paragraph one of the syllabus; In re 1~'ortune,138 •Ohia I St. at

388; Ramey, 119 Ohio St. 596, at sy]labus; and Clierrington, }.12 Ohio St at 474.

SS. While the issue of jurisdiction was raised in Scott, in its opinion this Court

dea.lt only with the jurisdiction of Cleveland and applied the traditional homa-rule

coxffict tOst found in. Struther.;- v Sakol (1923), 108 Ohio St, 263, 14.0, N.E. 519, in

r,oncluding that "it is unclear-whether-Section 413.031'confliots vvi.th R.C. 4521.05." Id-,

2006-'Dhio-6573, at 120. This Court did not address the creation of, and vesting of

ju.r%sdiction in, the C"heveland Municipal Court by the •Ceneral Assembly pursuaut -tb

Section, 1, Article IV of the Ohio Constitution and Chapter,1901 of the Ohio Revised

Code.

VL Relator Christoff is entitled to the issuan,ce of a writ of prohibition.

56. Relator Christflffhas established the requisite elements for the issuance of

a writ of prohibition, naxnely:- (1) tb.at the Respondents axe abo-:i t to exercise jurlieial or

qu.asi judieial.authority, (2) the autliority.is urianthorized by law, and (3) denying the writ

will result in iajury for which no other adequate remedy exists in the ordinary course of

law. Department of Admanistrative SerwiGes, Ljflee of Collective Bargaining v. State

Employment Relations Bci! (1990), 54. Ohio St.3d 48; 53, 562 N.E.2d 125.

-18-
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57. The parking violations bureau is not a tri^bu.nal havirag general subject-

m:atter jurisdiction •an.d; therefore, canuot detezzniza.e its own-jurisdiction. State ex re1.

Sliwinski uUnruh, 118 Ohio St.3d 76, 2008-Ohio-1734_, 886 N.E.2d .201, at ^8, citing

Scott, at 1[16.

58. Because Respondent CXerk and Respondent Heafag Examirlers are "...

witla.outjurisdiction whatsoever to act, the availability or adequacy of a r-emedy of-appeal

to prevent the resutting injust.ice is inarnateriat to the exercise of mpezvisory juiisdictien

by a-superior court to prevent u.surpation of jurisdiction by the anfeza.pr court; See 3tate, ex

re"I. Northe.rn Ohio Telephone Co., vWinter -(1970), 23 Ohio St.2d 6. See, also, Hall v.

,4rneHcan Bralre Shoe Co. (1968), 13 Ohio Sti.2d 11, I3:' ' State ex rel. Ada.ms v.

Crusweiler(1972),30 Ohio St,2d 326, 329, 285 N.E.Zd 22.

59. Despite the foregoin.g, it must nonetheless be stated that §413.031 also

ousts the court of appeals of appellate jurisdiction over judgments rendered for ^olations

of Cleverland's speeding and red light ordinances by effectively tramferri.ug appeilate

jurisdiction from the court of appeals, 1903..30(A), to the court of ctommou pleas-as an

adrninistrative appeal, Scott, atJ24, all in vi.olation of Ohio Copst. Arf. IV, §3(B)(2,), R.C.

190f.30(A), R.C. Ghap. 2505, and the applicable court Rules.

60. The exercise of such,;judiciat power by Respondents Clerk and 1'..espondent

Hearing Examiners is unaAozxzed by law becanse said Respondents patently and'

unatnbiguously lack jurisdictkon. Said unlawful and unwatranted exercise-of such

ju.diaia.l power by said Respondents will resutt iaa injury for which no otb:er adequate

remedy exists in the ordinary course of law.

,
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61. Accordingly, Relator Christoff is entitled to the reqtiestecl writ. of

prohibition to prevent Respondent Clerk au.d Respondent Hearing Examtuers from

exerc%sang judieial power they'are about to exercise over Relator Christo-Ts Notice of

Liabili.ty for a violation of §413.031.

62. Bemla.se the pertinent facts are uncontroverted and it appears beyond

doubt that Relator is -entitled to the requested extraord'ua.azy writ. of prohibitiozt, a

per•emptor-y wx`it ofprbhibition. should be grauted. State ex rel.lklorenz v. K, err, 104 Ohio

Sfi.3d 148r 2004-Ohio-6208, 818 N.E.2d 1162, at 113, and State ax rel. Sapp vFrartklin

-C.ty. Court ofAppeals,1.18 Ohia St.3d 368, 2008-Ohio-2637, 889 N.E.2d 500, at 113.

63. However, shonld this Court datermine that a peremptory writ is

inappropriate it should issue an alternative writ because, at a m'iiimum, no cluesfiion cam

exist that Relator's clainas-may h-ave merit. State eac rel. Mason v. Burnside, 117 Oh-lo

St.3d 1., 2007-Ohio-6754, 881 N.E.2d 224, 1 8, 'and State ex rel. Duke Energy Ohio, Inc.

v. Hamilton -Cty. Court of Cornmon Pleas -126 Ohio St3d 41, 2010-Ohio-2450, 930

N.E.2d 299, at114.

64. The writ of prohibition should both "c=eot the results of previous

ju-risdaictiomlly unauthorized actions" (Stern, 81 Ohio St3d at 298-99}, and preclude

Respondent Clerk and Respondent Hearing Examiners from exercising, judicial power

over "the violation of any ordinance" unless such "violation is required to be handled by

a parking violatioxrs bureau" pursuant to R.C. 4521.02(A), namely, when-(wi.th enpl.aasis

added): . .

a. Respondent Clevelaud enacts or has enacted an ord.xnance:

b. "that regulates the stand&tg or parkiasg of vehicles;"
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C. "tha.t a violation of the r6gulatory orctinance .. s]zall not be considered a

crimiWai qJ'fense for an.ypurpose;' -

d.. "that a person who conunits the violatioii shaTl not be arrested as a result '

-of the comxnission of the violation;"

c, "that the violati.on shall be handled pursuant to khis chapter;" a3d

f. for which a fine is adopted which shall riot "exceed one hundred dollars,

plus msts and other adsninzstratzve charges, per violation." -

C®UNT
ll^anda^rcusWr-it of

65. Relator Goldstein, individually and as the class representatave, restates the

foregoing as.if fidiy rewritten herein and &rther alleges that:

-66. tZelator Goldstein and the class he repzesents have a cleax Xegal right to_

have x•efiMded anq and all money wrongMy coI-lccted pusuant to the aforesaid-

u.ncoiastztntional exercise of jndfcial power, and Respondent Clerk, Respondent Treasurer,

Respondent Director-of Finance, and Respondent Cleveland have a correspondin.g clear

legal duty to refnnci that money to him and to the class, irres ectiv owhe&ei' an n.

surh rnors has been enrled in furtherance . o coiTectivn or err orcetn-At e.onrs or

othe Tb.e risk and burden of such expenditures of -unconstitutionally coIleeted

funds naast fall upon Respondents.

67. Having established fliat the fines collected by Respondent Clerk were

coller,ted through the aforementioned unconstitutional processes established by §413.03 l,

said identifiable fmids in the ansount ori "nall collected ram Relators which Meney.

either remain iut the hands of Respondent Clerk, or pursuant to R.C. §§1901.31(F),

4521.05(A), §459.03(b), andlor §459.03(c), which have been paid by Respondent Clerk

into the hands of Respondent Treasurer, Respondeiit Director of Finance, or Respondent
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Cleveland,_ or which have been so collected but expended for collection, eaorcement, or

otherwise, .§459.03 (d), now attain a different status.

-68. . Because sa.id funds never did ixr reality bplong in the hands oiEany of said

Respondents said funds are no longer properly part of the fuuds held by them, and said

fmds rra. the amount c*inall.^ .0llected shouId and must be restored by writ of

mandanius to -the rtghtful owners-, even in the.absence of a cotztt©iCin g statute. State ear

r el. Zone Cab Corp. v. .Industriad Corn. (1937), 132 Ohio St. 437,- 443 -44, 8 N.E.2d 438.

69. Some ca.sc^s require an -additionai element for mandamizs to the effeci that -

a Aa,onetary claim must be defixzite in amount. Sfate ex rel, Brody v Peltier (1e Dist.

1985), 27 Ohi.o'A,.pp. 3d 20, 21, 499 N.E.2d 910, citing Willfan»,s v. aState, ex rei. Gribben

(1933), 127.4hio St. 398, 40I, 188 N.E. 6S4, and State, ex rel. Barborak, v. .Flurrston

-(1962), 173 C}hi.o St.'295, 301, 181 N,E.2d 894. -

70. This element has been uniquely satisfied at the outset of this litigation

because the amount -to which •each Relator is entitled is immediately discemible by

Respondent Clerk from the records he is required to mairitain, to wit: "All moneys paid

into a mmunicipal court shall bo ngted on the record of the case in which-2hcy are paid ...

R.C. 1901.31(G); "the payment of any fine, and any other relevant information shall be

entered in the records of the ... bureau," R.C. 4521.07(E); and "the clerk shall-enter the

fact of payment of the money and its disbuirseznent in the records of the burcau," R.C.

452 1.08(C).

71. "'In order to be entitled to the writ of mandaraus, relators must establish a

clear legal right to the requested relief, a corresponding clear legal duty on the part of

respor►dents to piovide it, and the lack of an adequate remedy in the ordinary course of '
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the 1aw." State ex reI S`teele v. Morr.issey, 103 Ohio 5t.3d 355, 2004-Ohio-4960, 815

N.E.2d 1107, at 116, citing State e,x ref.14%foore v. Malone, 96 Ohio St,3d 41.7, 2D02=Ohio-

4821, 775 N.E.2d 812, at I(2Q.

72. Relator Goldsteiu has established on behalf of bimseif and the el.ass all of

the ^1eme^ts required for issuance of awrit of m.andaz^a.us.

73. When, as appropriate here, a court finds an ordinauce unconstatutional un a

mandamus action, it may direct public bodies or off'icials to follow a constitutionat course

in, Eoriple&g their duties, State ex rel. Zupancic v. Limbach (1991), 58 Ohio St.34 130,

133, 568 N.E.2d 1206, and State, ex r-eT. Park Invest. Co., v. .Bd. of Tax Appeals (1971),

26 Ohio 8t.2d 161, 270 N.E.2d 342, and the fact t1at the st.atutes may not

expressly provide for a refmd-by the afbrementioned Respondents is not coutroliing.

State ex -rel. Zone Cab Corp. v. Industrial Corn. (1937), 132 C}hi.o St. 437, 443-44, 8

N.E.2d 438.

74. -4`Jn other wrords, if a couzt deterrzzines that a challenged ordinance is

uneQnstitutional, it T_qay order a m,ur,icipahYty to satisfy its clear legal duty, i.e., to recti "ry

any action taken *pursuant to the unconstitutional ozdinance: ' Parker v. City of Upper

,Qrlingtorx,l0tla Y7ist_ No. 05AP-695, 2006-0lii.o-1 649, at J20.

75. §413.031 is clearly un'wnzd tutional because ft violates Ohio Const. Art.

TV", §1, and Art. IV, §3(B)(2).

76. Respondent Clerk is required: a) to "...pay all fines received for violation

ofmu-piclpat ordina.nces into the treasury of the municipaf eorporation the ordinarace of

which was vialnted ... ,°' R.C. 1901.3I(F), b) as the §459.03(b) violations clerk of the

_parkang violations bureau, to disburse the "fine and penalties collected by a violations

-Z3 -
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clerk for a parking infraction ... to the local autliorr`ty whose ordainance ... was

violrited," R.C. 4521.05(A); and c), to disburse all money paid in satisfaction of a

judgment or default judgment to the local authority whose o7rclinance was violated, RC.

4521.0$(C). [All eznphasis supplied.;- See, also, §459.03(c) ("Me fine, penalties, fees,

and costs established for a parldng infractioYn _shall be cottected, retained and disbursed by

the Violations Clerk if the parking ir^, fractton out of 7vhich the fane penalties, fees, arad

costs arose occurred within f&e jurzsdirtion of the Parking Valation i.l3ureau: )

77. Here, the.local authority I municipal. cozporation ta whiah such moaey is

-to be paid is Respondent Cleveland, under wbosa cited Charter provisions Respobdents

Duzaaas and Hartley have the power of disbursement.

78. - This Court issued a writ of znandamus directing that nnlawful payments

should be re£unded by holding that "[t]he rationale df this concept is that the [unlawfolJ

gayrnents never di.d in reality belong zn tha [the Respondents' bands] .... _[and are]... no

longer propexly a part of the-fixnd and should be restored to the rightful owner." State ex

rel. tone'Cab Corp. vIndustrial Corn. (1937), 132 Ohio St_ 437, 443-44, 8 N.B.2d?€38.

79.' For the reasons set for#h herei.n, Relator Coldstein and the ciass of

-siznal-arIy situated Relators have a clear legal zight to have Respondent Clerk, Respond-ent

TreaSurer, Respondent. Director of Finance, and Respondent Clevelaud; to restore the

money illegally collectcd by them for other than stabator:d.y defined `parking

zn, fractions," to wit: all money collected by said Respondents under the ampi.ces of the

Cl'eveland.?arking Violations Bureau pursuant to §413.031, for vi.olations of Cleveland's

speeding and red light ordinances, or collected in satisfac#ion of any judgment for said

violations.

_24_
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80. The said Respondents have a corresponding clear legal duty to restore

said sums to the Relators, as set forth herein.

81. Wherefore, a writ of mandamus rnu.st issue conapelling Respondent Clerk,

RespondentTreasurer, Respoo.dmt'Dixector of Finance, and Respondent Cleveiand to

restore to each Relator the spixif.c amount paid by each Relator to Respondent Cler-k, as

appears oa fhe records of said Respondent 'Clezl-, for other than statutonly defin,ed

`parking ixftactions," to wit: air money coilected 'by said Respondents umder the

auspices of tb.e Cleveland Parking-'Violatians Bureau pursuant to §413.031, for violations

of Cleveland's speeding and red light ordinsrzces, or collected in satisfaction of any

judgment for said violations, which money eitber remains in the possession, custody and

cottrol of Respondent Clerk, or whicli Respoc.dent Clerk lias paid to, andlor which

money is, withiu the possession, custody and control of Respondent Treasurer,

Resgamdent Director of Finance, and/or Respondent Cleveland, less attorneys fees and

coats.

82. Because the perti-nent facts are nneontroverted and irt appea.rs beyond

doubt that Relators are entitled to the reques#.ed extraordinary writ of mandamus, a

peremptory writ of prohibition should be granted. State ex rel. Marenz v. Kerr, 104 Ohio

St.3 d 148, 2004-Ohio-6208, 818 N.E.2d 1152, at 113; State ex rel. Sapp v. Franklin Cty,.

Court ofAppeals, 118 Ohio St.3d 368, 2008-Ohio-2637., 889 N.E.2d. 500, at 114,

83. However, should this Court determine that a peremptory writ is

itiappropriate it should issue an alternative writ beeau.se, at amin,mum, -no question can

exist that Relators' cla.izns may have merit. State ex rel. Mason v. Burnsfde, 117 Ohio

St.3d 1, 2007-Ohio-6754, 881 N.E,2d 224, at .18, and State ex rel. D.ukeEnergy Ohio, Inc.
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v Harniltorr Cty. Cour-t of Commarr Pleas,126 Ohio St3d 41, 201.(}-Ohio-2450, 930

N.E.2d 299, at 715.

VU. This aetioia in manrtamns is maintainable as a class achouo

84_ Actions for a writ of mandamus are maint.aiiiabte as a class actioa. State

er ret.- Gerspacha v. Cofflnben3r (1952),157 Ohio St. 32, 33, 104 N.E.2d I.

85. Given that the constitutional basis for the claims of alI. r.aandamus Relators •

is the lack- of subject matter jwrisdicti.on 'by Respondent Clerk and Respondent Hearing

Examisiers, the legal arguments pertaining to,each member of the class are identical, i.e.,

coxnmon to the ctass. - '

er^lZOUId ^► c r' ed b thss Caurt as a c^ass actior ►V]M. This xnatt

-86. Criven. that said Respondents have no right to retain the funds so

un.constitutionally paid, all Relators are not merely "similarly situated," but instead are

identically situated becausetheir rights to refunds are preaisely the same.

87. The members of Relator class number in the thousancis. Accordingly,

purstxar;t-to Civ. R. 23(A)(1)-(4), the class is. so numerous that joinde.r of all members is

ix,apracticable. Moreover, there are q,ueWons of 1aw evr fact cornnlon to the class, t7a.e

c1aims oic defenses of the representative parkies are typical of the claims or defenses of the

class, and the representative parties will fairly and adequately protect the interests of the

class.

$S. In addition,'porsuant to Civ. R 23(B), the prosecution of separate aetions

by or against individual members of the class would cireate a risk of adjudicatiaras with
^ •

respect to' ind.ivfdud members of the class which would as- a practical matter be

,.^ . •
._^i r
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dIs}oositfve-of the interests of-the other znembers not partaes to the adjudications or

sub^stantially impair or impede their ability to protect their interests.

89. Further, pprsuant to.Civ. R. 23(B)(3),.the questions of law or fact conzmon

to the membeTs of the class of Relators predomina.te over any questions affecting only

inda.-vidual members.

90. A class action is thus superior to ather available methods for the fair and

effiai.on# adjudicatiori of the instant cont.roversy.

91. To the best of Relators knowledge, after•investigation,- there is no pending

•litigatiozi involving the members of the class of Relators brought under the same legal

theories as those preseated hereba; there is no periding litigation•in which the members of

a proposed class nf Relators are so similarly situated -as a-re the members of the class of

Relators h=in.

92. The unique legal and constitutional arguments presented herein are

distinct -i"•̂ rom those raised in prJior litigation whieh this Court has addressed, and that

distinotion makes the concentration of t'ue litigation herein most appropriate.

93. There are minimal difficulties likely to be encountered in the management

of this case as a class action.

94. '1'he identical situation of eacb mernber of the class of mandaraus Relators

is beyond debate.

95. ' Resp-ondent Clerk of the Cleveland Ivlu:riica.iial Court is required by statute

to keep a record of the amount of money paid by each Relator, as well as- a record of the

amount paid by said Responden.#. Clerk to any of the other Respondents.

I
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96. Contact with, and n.atice to the respective class mmbers should also be

fa.cili#ated through the use of the records of Respondent Clerk of the Cleveland Mu.nicipal

Court.

FK. Counsel T+'or Relators Is Eutitled To Attor-pe s Fees Having Created A Fond.

97. • A common fi^n.dla.as been. created or nreserved for the beaeft of a class at

the expem.e of one class member, i.e., at'th.e expense of.one fnember of the class of

Relators, to wit: the named Relators.

98. "The -coxxunon fund doctrine is the excephon ta the general American rule

that, absent sta.lutory authority or -a finding of bad faa.th, a prevailing party .may not

recover attorney fees as part of the cost of litigation." Hoeppner v. Je,ss Howard Elec_

Co. (1Qth Dist.); 150 Ohio App.3d 215, 2002-Ohio-6167, 780 N.fi..2d 290, at-%53-54.

99. 'phus; iar-respective of whether a- otass action._is ce;rtified herein, where a

fund has been created-or preserved for the benefit of a class at.#he expense of one class

member or a_few class memtrers, all members of Lbe class may be required ta share

propoartiflnately in the counsel fees incurred thereby. See; eg:, Smitli Y. Kroeger (1941),

138 Ohio St. 508, 37 N.E.2d 45; State ex rel. Montrie Nursing.Horne v: Crecr.sy (1983), 5

Ohia St*3d 1245 449 N.E.2d 153.

100. Cowmel for Relators is entitled to their reasonable attorneys fees in an

a.ru.ount to be deterinain.ed by the Court under the parameters of Prof. Cond. Rule 1.5.

PRAPBR F(1R PEXEMPT'O.BY WRITS

101. Because the perdnent facts are uucontroverted and it appears beyond

doubt that Relators are entitled to the ;equested e)&aordinery writs, peremptory writs

should be grax:L-ed under the terms set out above. State ex rel. Morenz Y. Kerr, 104 Ohio
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S:t.3d 148, 2004-Ohifl-6208, 818 N.E.2d 1162, at113, and State ex rel. Sapp v. Franklin

cty. Court afAppeals, 118 Ohio St.3d-368, 2008-Ohio-2637, 889 N.E.2d 5O0, at 114:

102. Hawevtr, should this Court detemiine that a peresn.ptrny writ(s) is

inappropriate it shouid issue. an alfernative writ(s) because, at a rriinim:ram, no quesfion ►

can exist that Relatars' claims may have m.erlt: State ex ret. Mason v. Burnside; 117

Ohio St.3d 1, 2007-0hio-6754; 88I N.E.2d -224, at 18, and ' State ex reL DUke Energy

Qhio, Inc. v. Hamit^ton Cty. Court of Corrsmon' Fl126 Ohi.o St.3d 41, 2010-Ohio-

2450, 93(}N.E.2d 299, at 115.

'PYHEX2EFORE, Relators urge this court to grant the relief requested herezn.

Reet #ted,

^berg er (0q30'^36)
(COUNSEI.OF RECORRI3)
Tzmothy J. Duff (0046764) .
7ordau Bearaa.s (0047404)
BERNS? O0KNER & GREENB'ERGER, LLi.
3733 Park East Drive,- Staite 200
Beachwood, O]uo 44122-43-34
216-831-8838
FAX 216-464-4489
E-mail: pgreEnberger@bernsockaer.com

tduff@bern.soekmer.qom
jbems@beru.soclaer.cozn

Attorneysfar ltelatnrs
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MAY 04 2011

CLERK OF COl1RT
SUPREME COURT OF GHIQ

State e-x rel. Anthony C. Christoff, and William

M-. Goldstein, on behalf of himself and all
others similarly situated

v.

Earle B. Turner, CIexk of Courts, et al.

Case No. 20 1l. -0235

IN MANDAMUS AND PROHIBITION

ENTRY

This cause, -originated in this Court on the filing of a complaint for a writ of

mandamus and prohibition.

Upon consideration of respondents' motion to dismiss, relators' motion for class
certification and request for oral argument, it is ordered by the Court that the motion to
disrniss is granted, and the motion for class certif cation-and request for oral argurnent are

denied. Accordingly, this cause is dismissed.

Maureen O'Connor
Chief Justice
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shat when brought together witb lts ^
hilation
pas-\ n, pf -ti^\_(Jts\ [It, fr. anrt- (€r,

fr. pastus, pp. of poscere to feed ^
ous typically Italian hors d'oeuvres;
the tir•st cowae of a meal
(1640) 1: baving a natural aver-

ttipathy (tho Congress was '^•• to
- amY•pa•thet•3•ca]•iy adV
hies [l, anrfpa.th#a, fr, Ok antlpatheia;
ir. anti- + pathos expe.rienca more
ion tn'feeling 2: settled aver'sion or

versien S}7r•see aNMtIY
l,n-"tI-\ adj (1939) : designczl fbP'ase
mtne)

).,c a coimelin prcparationrt (19 4 2
^o • s
'€769) : AN7I-INFi-AMhtATORY - anti-

i y. arstipl:dria - more at ANFI{Eht]

vCYSe sung ccaponsivct^' . 2 t a verse

before and•if(tcr a cnnttc3e, psalm,. or

) : ANTIYHONA1tY •
ting to an.antiphon or antiphoay -

A'-nar•ies (140) 'i .. a book qottfain•
-a 6ook containing 1he choral•ads OF

•nies (1592) e responsive• ulternatlon
s
ra•aes .CLL, 'fr. Gk, fr.`Qnti- +
(1533) : the usu. ironic-pr humorous
to the gencralty aycepted,meanings

tn axamgle of ^ ) -
S46) X,: of or'telating !d tbe ahtipo-
ysitc sldrt•of the carth oF nfoan,(ari
diamctctcafly opposite <an •••• pothtAn

^+to dcmoCraiip) '
e oella intlte fernale gametopf{yte of
Ned at the cnd pf'the erpbryo sae faC
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• (1924) : de"signed.td-prevent., reduce;

:- anttpollution n
•ttip dpet fr. ML'antrpapa, fr. anti- +
clarmtng to•be popefn opposition to

tt \ n(1940)' : the antipartia[c of the.

adj (1935) te.nding to alleviate psy-
3ntg)^antipsychotic n

an agent that reduces fever-• antl-

Antipy3'ine, a' tradernark] (1884) : a
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'ow largely.•repiaced 1'n nrel use by°less

T, •
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qnar•les-(1586) :AN7IQUAItIAN
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,ward or discnsmnation
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ritutitphcatton •o#-mi-cro

tyr•t€•sep•t€c \,ant-a-'sep
(i751) 1 a.: opposic
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17.cd by the use of anu
,.. cFClretnely neatr oc' ot
ualnterasttng ;e. Free

11 1
or

.ot

A

byut-ik, ,an-,ti-\ adf(1725) : countffacting
amia C) - antiscorbutic n
a„tiz-ani, ,an-;ts-\ n(t881) i hcstility to-
inst JeWs as'a rel?gious or racial gidup -
ad1'--•• an-ti-Setn•ite \- sem=,ft\ n
n (1875): the inhibiting of tbegrowth and
nixms by antise ptio means •
adj'[antf; y- Ok sEptikos putrefying; septic]

:sis, putrefact3on, or decay; dsp ; preventin g
r nticroorganisms •(as on Gvtng tissue) "
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ics 3 a z scrupulously cleati : AsE.FTtc b
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i what is held to be contaminating • 4: lht•
:a141y impersqnal ( acceptable losses on the
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ganisms esP; in or on living tissue; also : GERMICIOE
um \ ant-i-,su-;am, an-,ti- -,ser-\ n[ISV] (1901) : a scrttin cod-
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ial ^'so-sha^ adf (1797),. 1: averse. to. the society of others
tAeLa 2 t hostile orhaarmful to organized society; esp : beytg
ed by bcbavior devCating sharply from thd social norm .
s.tnnd•€C-\ spaz-'med-ik\ adj:(ca. 1755) t capable of preventing
rin^spasmsorcasrvu€sfons -- antlspasmodicn • ' '•"
\- sYat\ or an=<'1•statde stat-ik adJ (1952) t redtlcing, femov-

preventingthebuildu^ostatice^cctncity • " " .
t•pha \anJtis-trv-(Jfu n[I.L, fr. Gk anrisfroplte,''fr. an3t=.q-•
s,rophe] (ea.-C550) a: the repetition of words tn reversed
b: the repetition of a word'or phrase at the entl'df'siu^dessfve

2 a: a returntng movement tn Grcck choral dads:e'•cxactly
ng to a previous strophe 'li :'lhe part of a chBral-song dellv--
tring•the antistrophe - an•ll-stroph•ic \ent-a-'stra#•ik\ a^} -
roph•r•cal-ly-\i-k(a-)le\adv •• • :-
n.me#•rie \ sa•'tne-tnk^ adf (1923) t- relating to or bcing•'a rela-
;'•is a'subset or ') that tmpliea equality of any'two quanttties fqr
it holds in both directions (the relation R'is 1-4 aRb and bRa
a=b)
.sis \an-'tith-Vsas\ n, p# -e•ses \,sez\ [L'L, fr. Gk, I€t.,'opposi-
antitlthenat to oppose, fr. anti + tfthenal to set - 6ore at tio
I- a (l) : the rhetoncal contrast of Ideas by means of parallel

ements of words, elauaes, nrsentences'(as in "action, n4t-tvords"
oy,prorrtised-fraedom and provided slavery'^) (2) : orrOSFrtoN,•
Asr <the ^' of prose aod versg) b.{1) : the second of two op-
constituents of an antithesis (2) : tha direct oppositd 2 th'e
stageof a dialectlc process. ••. •

at•1•ea€ \,anta-'thet-t-kal\ alsa ari•ti-thetdc Vthet-ik\. cdj (1583)
nstitnting'or marked by antithesis 2: bcit,g in ditect arid irn-
sa1 opposition sYa sce orrosrrE- an-ti.fhet•t•ca1•ly \=1-k(p-)fcl

yroid \,ant-i-'thi-,roid\-odj (1908) : able to counteractexdEs§ive
d activit)' (•-•• clrus)
K•€e \-tak-sik\ a j(ea. 1890) 1: couateractidg toxins'(•'-- ver-
tibactetial immunkty) 2^.being or contalning' antltoxins (-

, ,. , , . . :..
xdn \,ant4:'tak-san\ n[13V] •(ca 1890) :'an sntibody that fa
le uf•neuttalizi:7g-the3peci^tc•toxin (as e speoife'eausanveagent
ase) that stimulatcd its production in the body and is produced

mats for medical purposes byinjeadca of a totun or toxotd ti4ith
lulting scrum beingused to oounterect the toxin in othed individ-
dsa: a scrum cohtaIning antitoxina ' '•
ades \ga[•i-,trfidx,'an-,ti-\ n'p! (1853) I t the prevailing,'v(est
^inds of iniddte latltudes• 2: the westerl'y winds above tiie trade

ust \,ant-i'trost, sh-,fl-\.ad} (3890) : of or relating to legisi'atiorr
position ta trusts• or corribinatidns; specif : consisung of laws to
t..ECade and commcrce from unlawful restraints and,monopolies

' • ' -air business practices
uat•er \-'tras-tar n(1947) : one who advocates or enforces anti-
provisionaof th>:^w • "
ts^ive \-'taa-iv\ n(ca. 1909) : aeough suppressant-itntitussive

tta•pia X,ant-i>yir-'tti-pe-a, •an-rti-\ n(1966) 1: OvsroFlA 1 : a'
describtngartantl-utoeia - ' ' • '
esto•pt•an adj (1947)': of, ralating to. or having the chaf-
stics of an anti-ut.apia
atopim4n (1966) : one tha:t lielieves in or predicts an an,ti-utopia
en•in \,ant-'s-'ven-an. ,an-,t7-\ n[f5Y] ( 189-a)-: an antitdxin 'to a

lro :' an atitisdrun^containin g such antitoxinvs:
min \'ant-i-,vit-a-tnan\ n(1927) t a substance that makes a

dn metabolteaily ineffective '
vhite \,ant-i-'hwit, ,ur,tt-. 'wit\adj.(1906): o(:posed or hostile to
le belonging to a3ight-skinned race '•'
t\'an War\ n[N•IH. auntefer, fr- MF antoillidr, fr. (assumed) VL
eafare; fr. neut. of anedocularis •located before the eyt:, fr: L ante-
•uftu eye - more at sYn] (14c) : the solid J• •
Euous horn of an animal of the deer familyt
: a brandh qf this hom --- ant-lqred \-lard\
,. •. . ,^ .
on n(iBlS) : any of various neurtiptesdus ••
ts {^ of the gcaus Myrrnitean)'bavinl; a
jawed larva'that digs a conical pit in whtch ^
s in wait to catch insects.(as•ants),o'n tvhich
ils
ni•an \an=i8•n€•an\' a [L Antoni(is ^ • •' ' '

hoinY] (ca. 1907)a member of one of sev- - r•
:monastic communities (as the'Atmeniaa
onfans) that foilow a rule derived from'St. ant lion: 1' laiva; 2
hanv - • _ ` '8dult

antits v xortic $3

ant•ouym \'ant-a-,him n(187f1) r a yrord of opposite ateaniirg <the'
usual ^ of gcad Is ba^- ant:onym•€6 \ ant-a'n:m-fk\ udj-an•fo-n•y
mous 1an-'tan-a-ma's\ adj^ an•toa•y'm \-m6\ i:

an•tt'e \ ant-ar\ n (F, fr. L antrum] (1604
y
) : CAVE I

an•trum \'an-tram\ n, p€ an• tra \r tr+\ [LL, ft. L, cave, fr. Ok antrat:l (csl,
1727)-: the caviiy 'of a lioliow organ or a sinus - an.tral,_tral\ ad

snt•sy\'ant-se`attj(1951): F7uoET•r .
an•uran \a-'n ^v`^)ur-an, a-\ ddj or n [deriv. of a- + Crk attra tail - more
at ASS] {1900) SALIENTIAN •

an•uria \2-'n(y)5r-a=a, a-\ n[NL] ( 1838) : absenee or defective excrel?oq
of urine - an•uria \-'n(y)tYr-ik\ ad j

-anus N'a nas` n (L, perh. akin ta OIr iitnne atms] ( 1 ie) : ilie postedor
openmg of tha a-limentary canal

atFvtl \'an-vaI\ n[IvfE'irnjilt, rr: OE; akin to 0Ht3 andfalz anvil; akin to
L pellere to beat-more at oN, FELT] (bef. l2c) I: n heavy usu. sfcela
faced iron block on'which'rdetaliis shaped (as by hand hammcring) 2

t INCUS ' • •.• F - ' • • • .
arut•1•ety \s9-'va-^t b^ n; Pt -'etles'tL anx#etas, fr,'aii:cfur] (1'S25) -1 a

painful or ap'prahensi.ve uneasiness of mind usu. ovcr an impedding ar
antlcipated ill b: fearful conccca or lnterest c; a cause af anxiefy 2
: an abnorma€ and over.whelming sense of apprchcnsioriLand:fcaraften
marked by physiologi8af.•signs [as sweating, tensien; and- inereascd
pulse), by doubt conccrning the reality and natiire of the-flir•rsEt, and by
sell-doubt about.oric's'4ar+acity ta copq With it syrr seC CkRS •

art^xf•n•lyt•€c' \,aq-zdo'lit-ik, fanxlety -h -a-`-f- -lytic]
(1965) ; a drû g that relievcs anxtcty - mnxio7ytic 6df

atix•lous \'arl(k)-ahas\ adj CT, an:ciur akrn ,lo•L angere to 'sfrangle, clis-
- tress'- inure aP AlJOatr1 C1623)•'x :'characterized by cxtteme uneasi-

ness of miitd or broodiag fcoi•,nbiaut soinc contin8cncy : woRtften • 2
characterized -by, rrsulttng from: or caus9ag anxretf : woaavtNd 13
ardently or earuestly'wishrng 'sjyn seet:AOeA-:Snic•lgus•Ty advr-

anx•€nUS-ne9s n ' • ' • i
.

, rany \en-e\ aa7 [IvtE. fr. OE^'neg; akin to OHG efnag smy.'QE un one
- more at oNE] (bcf. 12c) " 1::one ot soate indidcriminatel'y, oPvrha!-
cvcr kind: a: ne oranofhertaken at random (ask - man you,''lneet)
-b : Evcrtv-^- usoed ¢o indicatebne selected withodt restriction cliiit.i

would khow that) - 2: and,-,soaie,•6r'a11 indisctiminately of whatever

quantity: >a ; one or niore - bsed4o indicate an undeterrnined'd'un4

ber or amount (have you- rhonay)-' b: ALL ^ used.to indiaate a
maximum or whole <needs -'help he-rrn get) c 3 a or sbme withcrisf
'reference to quantity+or extent (gratefuE for - tavor at all) 3 a: un-
mea'sured or unlimited In amount, namber, or extent (- quasitity you
desire) b c appreciably farge'or ext5nded <could `nor endure it
length of time) - ' ' '+ " ^ ' ` .

zany pron, s#ng or pf ia canctr (bei, 12a) J,: any • person':oitersan's
• ANVoxa 2 n-: any thing qr things b: any-part, quantity. or nurzt-
ber , , . c .•.,.,.: ^.., . ,. --... • ,.

Sany adv 04c).-to any extent or degrtic :'A7'AtL<Was nevet'.^' gobd)"
any.body\- bkd•e, -ba'd-\ pron (r4c3 : any Pcrson : ANYONE - = " • •
anyhow \- ^lati\'adv (I694) -1 ' s :.in.any manner'whatcver b': ih a
haphararAmanner 2 a: at any rate b: in-any event

anymote \,en-a'mo(a)r, 'ine5(a)r1 adv {14e) 1: any'Ibnget (I was not-
.moving:'^' witirmy feet •,--• Anas Nin)'.2: at theprescnt• t'lmc : t•ti]W
(hardly a-day passes without raiit ') . ' • . ' ° •

usage Althocgfi both anymore and anyanore arc found in written usc.•
in the 20th.centut•yanymore Is tbe-more common styling, Anyrtt6f'e is
regulady-used In negative (no one nan :be-.natura6 anymore =i4iay
Sarton), interrogative (do you read• much anyntove?), and bonditionat
A'if you do tltat.anymore, I'il €eave1 contextsand fn certaitr posttii'e
constructions (the Washingtonian is too sopfiisticated to believe'ony
more-€n so€utfons -•Russeif.Baker) In some regions the use of an)s-
,xere in sense 2 is quite common in positive cotastructlons (fistenhlg ls

in other areas. t
Bng1and aad m:
said. `Suffering b

nyona \'en-e=tJw
rtyplncc ,pl-sc
anything^ thi:i\.
anything adv (bef.
nyt€me \'en-2-,ttn
nY•wey \-,wa\ ad,
nywnys \-,Waz\ c
case
enywhere \.,(h)w
any placc or poin
worr3 to indlcate I
anywhere n (1924
mywLse \ en-e-,wi
tin•,zac \'an-,zlak\
• a soidicr ^rom f

fi• ka'

&1 \'a•'wan\ adj {
- used-of.a ship
io,3rlst ` a-^-rast,'i
fincd, fr, a -}- hu
zpN) (150 1) t an
occurrence of an
or rcpetition -
c,al•ly \ ti-k(a-)le'

a0tt- or aorto• con

ef -Alma HolYand (iVrlter's IJigest)) (In-a way he
o; him, any more -7ames 7anes) While most eom-
ettlement areas of.the U.S.;-this,usage is also found
has been noted at ieast sinee thi 19th ceniur^t in

!'be•of British dialectal'ot3giis ('Quite ab9urd, he
resme, any more•*-D•H• Lawrance) •
n\pron (1711) c any pcrsott at al1 •. '
ivt1916): inany_place: ANrvrsERE ., .^r
ron (bef: l2a): anything whatever.•
tza) : A7'At,E. .: . .-: •. ... , • .. .
^adv (1926); at arty time whatevnr .• . •. t:

i3C) 1: ANYWISE 2: inanyease: ANY210W
v(1'3c) 1 arCltaie : ANYwtSa 2 ch#effy dlafs.in atty

{a)r, -,(ls)wa(a)r,-r(h)wsr\ adv (14c) ;1 r at, in, ai to
2: to ally extdnt : AS ALt. 3- uaed as.a funetion

inits of variauon <^- from 4k to 60 students),' .'.>
• any place'
:\ udv [bef. 12e) • an any way ythatevcr : AT'ALL • -

i[,fastralian and Nevr Zealand Army Corps] (1915)
ustrafiaor liewZealqnd.• r, '. • •
advaradj (1959): veryderttinelyOlC - -'
1837) 1 ; having the higlscst possibie classihealien
2: of the Elnest qUaflty,: F[RSF-RATE . •'
.o-\ tl [I;L & Gk;LL aoristos, fr. Gk, fr. aorisrAr unde-
ietos definable, fr. horezein to.define -• mare 8t HOat-
inf2ectional form of a verh typicalfp,denm^in g•simple
.c(ion vbithout referenee ta its completeness,-duratian,
arf'st.ar ao-ris•tic \,a-s-tik, ,e-a-\ adj - so•ris•ft-
adv •
b (ornra aoria t aQrtlc and (aortacsaphagea€) .:'

)_tas or -tae \-el fNL. fr. (3k aart^ fr. ceirein to liit]

d'ssti€buted by. branch arteries through the body -sec HEAnTt}tustra-
tian-aor•tiC^^brt-ik\adf,

\a\>Sbut \'\kitten, F•table \or\further\a\ ash'\at'ace \g\edr,'.kark

\aS\ out \ch1 chin \e\ bet 1E\ easy \s\ go' . \i\ hit \i\ io^ :111•1;0^

19\ sing \8\ go \6\ lax \ui\ boy \th\ thn< \L111 the \ii\ loot : \-it\ foat

\y\yet \zh\vis`#on -\>S, cii, tg, m, 14, t'\see Guide to Pronuucfalion
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ANTICIPATORY OFFENSE

Anticipatory offense. A crime which has as its object a
further crime,. svch' as an attempt, a conspiracy, a
solicitation., all of which are crimes in themseives.

Anticipatory repudiation. See Anticipatory breach of
contract.

Anti-deficiency legislation. Statutes which are enacted
to provide z'evenue when a budget deficiency is creat-
ed.

Anti-Dumping Act. See Dumping Act.

Anti-dumping duty. Tariff-,purpose of which is to pre-
veiit imports of goods for sale at a lower price than
that charged in the country of origin. See Dumping
Act. I

I,

!I

1

Antigraphus /antigrafas/. In Roman law, an officer
whose duty it was- to take care of tax money. A
comptroiler.

Antigraptky., kcopy or counterpart of a deed.

Anti-lapse statute. L-egislation enacted in most juris-
dictions to prouide_ for the testamentary passing of
property to heirs and next of kin of the designated
legatee or devisee if he dies before thm- testator, thus
preventing a lapse of the legacy and the passing of
such property through intestacy to the heirs and next
of kin-of the testator.

Anti manifesto. A term used-in--internat'ronal law to
denote a proclamation or manifesto published-by one
of two belligerent powers, alleging reasons why the
war is defensive on its part.

Antinomia /a.ntontwxniya/. In Roman- law, a raai or
apparent contradiction or inconsistency in the laws.
Conflfcting laws oi provisions of law; inccnsistent or
conflicting decisions or cases.

Antinomy /arntinamiy/. A term used in logic and law
to denote.a real or apparent inconsistency or conflict
between two authorities or propositions; same as
antinoillla (q.v.).

Antiqua ciistuma /a:ntSykwa kbst(y)ama/. In old En:g-
lish law, an export duty on wool, woolfells, and leath-
er, )mpoacd during the reign of Edw. 1. It was so
called by wa^ of distinction from an increased duty
on the same articles, payable by foreign merchants,
which- was imposed at a later period of the same
reign and was called "custuma nova."

Antiquare /ieittakw^riy/'. In ltoman lavw, to restore a
former law or practice; to reject mr vote against a
new law; to prefer the old law. Those who- voted
against a proposed law wrote on their ballots the
letter "A," the initial of antiquo, I am for the old' law.

Antiqua statuta /a:ntaykwa statytawda/. Also called
"Vetera Statuta." English statutes from the time of
Richard I to Edward 111. See Nova statuta. '

Antiquum domiaicux<t /arntdykwom damanakam/. ln old
English law, ancient demesne.

Anti-ltacketeering Act. Federal act prohibiting rob-
bery, extortion, or other unlazvful interference with
interstate commerce. See Hobbs Act.

96

Antithetarius /dntaBat6riyas/. In old Engiish law, a
man who endeavors to discharge himself of the crime
of which he is accused, by retortinKtlae=charge on the
accuser. He diffirs from an approver in this: that
the latter does not charge the accuser, but others.

Antitrust acts. Federal and state statutes to protect
trade and commerce from unlawful restraints, price
discriminations, price fixing, and monopolies. Most
states have mini-antitrust acts patterned on the feder-
al acts.- The principal federal- antitrust acts are:
Sherman Act (1890); Clayton Act (1914); Federal
Trade Commission Act (1814); Robinson-Patman Act
(1936). See Boyeott; Combination in restraint of
trade; Price fix.ing; Restraint of trade; Rule
(Rule of reason).

Antitrust Civil-Process Act Federal statute permitting
antitrust action by way of a petition in U.S. District
Court for an order for enfbrcement of law. 15• T3.5.
CA. § 1314.

Anxiety. An unpleasant affective state with the expec-
tation but not the certainty of something,happening;
sometimes manifested as a sense of fear, poarly un-
derstood by the subject, which--arises withbut-justifia-
ble cause; andous state may have overtones of "im-
pending" 'danger rather than present danger. See
Phobia. - z

Any. Some; one out of Xriany; an indefinite number.
One indiscriminately of whatever kind or quantity.
Federal Deposit Ins. Corporation v. Winion, C.C.A.
Tenn., 131 F.2d 780, 782. One or,some (indefinitely).
Slegel v. Slegel, 135 N.J.Eq, 5, 37 A.2d 57, 58. "Any"
does not necessarily mean, only one person, but may
have reference to more than one o-.r- to many. Doher-
ty v. King, Tex.Civ.App., 183 S.W:2d 1094, 100.7.

Word "any" has a diversity of inean€ng and may be
employed to Indicate "all" or "Avery" as well as
"some" or "one" and its meaning in a"given statute
depends upon the context and the, subject matter of
the statute. Donohue v. Zoning Bd. of Appeals of
Town of Norwalk, 155 Conn. 550, 235 A.2d 643, 646,
647.

It is often synonymous with "either", "every", or
"all". Its generality may be restricted by the• context;
thus, the giving of a right to do some act "at-ny
tinae" is commonly construed as-meaning within a
reasonable tirrie; and the-wordg "4ny other" follow-
l.ng the. enumeration of particular classes are to be
read as "other such like,°-and include only others of
like ki.rrd or character.

A.-'J.C. Anno orbis conditi, the ,year of the creation of
the world. -

A.P.A. Administrative Procedure Act.

A pals. To the country; at issue.

Apanage. /&panaj/. In old French law, a provision of
lands or feudal superiorities assigned by xbe kings of
France for the maintenance of their younger sons.
An allowance assigned to a prince of the reigning
house for his proper maintenance out of the- public
treasury.

Apartment housQ.. A building arranged in several suites
of connecting rooms, each suite designed for indepen-

^;.

$7

dent house
veniences,
common 1
Sometimes

Apatisatio /a
pact.

A.P.C. A[ier

A.P.C.N. A.
the birth o

Aperta brevi

Apertum fac

Apertura tel
civil law,
acknowled
sealed it.

Apex. The
top; e.g., i
v. Upton,
„apee... is

mineral v
downward
ing Co. v.
610,fi14,:-
dipping Iir
Mining Co
450, 38 S.1

Apex juris I
legal subtl
technicalit
point, eith
to denote
than is in,

Apex ruie.
United Ste

_ ;,,.,..,. . lihe public

which lies
within per
nitely on t
follow a w
ries, on its
perpendicti
outside^ th.
may not
drawn doE

= rule. .301

Aphasia /afE
articulate

' 4 , ,,; while reti
^. ; .;`.. . with the

`motor ap
ta vrrcaliz.
and whicl:
from thos::^...x.: . .

_^ .. J "sensory
stand spo
includes
and audib

7; agraphia,
sired mea
but it is n
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