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L STATEMENT OF AMICP'S INTEREST

The City of Cleveland adopted Cleveland Codified Ordinance 413.031 (“CCO 413.031”)
| (copy attached as Apx. 001-005) in 2005. CCO 413.031 authorizes the use of an automated
traffic enforcement camera system to impose civil penalties for red light and speedihg violations
that are documented by system. Xerox State & Local Solutions, Inc., formerly known as ACS
State & Local Solutions, Inc. (“Xerox”) is the company which provides and operates the red light
and speeding cameras for the City of Cleveland in accordance with Cleveland’s photo
eﬁforcement program, Xerox’s and the City of Cleveland’s interests are aligned with those of
Defendant-Appellant City of Toledo and Defendant-Appellant Redflex Traffic Systems, Inc.
(“Redflex”) . Redflex provides and operates the civil red light and speeding camera enforcement
program adopted and authorized by the City of Toledo at Toledo Municipal Code Section
313.12 (*IMC 313.12,” copy attached as Apx. 006-008).

Currently pending before the Eighth District Court of Appeals is the case of Jodka v. City
of Cleveland, et al, 8" Dist, Ct. App. Case No. 13 099951. Xerox, referred to as ACS for
purposes of the Jodka litigation, is a co-defendant with the City of Cleveland. The plaintiff in
Jodka, like the plaintiff in Walker v. City of Toledo, is challenging whether CCO413.031 violates
Article IV, Sectioq I of the Ohio Constitution (copy attached as Apx. 009) and jurisdiction of the
municipal court under Ohio Revised Code Section 1901.20(A)(1) (copy attached as Apx. 010).
The Cuyahoga County Court of Common Pleas had grarfted motions to dismiss filed by the City
of Cleveland and ACS and Jodka appealed those ruling. Jodka’s ﬁrst assignment of error
proposed to the Eighth District Court of Appeals reads; “The trial court erred in holding that a
municipality has power to enact an ordinance that restricts and impairs a court’s jurisdiction
provided by the General Assembly.” Thus, Appellants’ propositions of law presented to this

Court in Walker will also be dispositive of Jodka’s Article IV, Section 1 constitutional claim.



Xerox and the City of Cleveland will follow Toledo’s propositions of law for purposes of this
joint amici brief.
II. STATEMENT OF THE CASE AND FACTS

Xerox and the City of Cleveland adopt the Statement of the Case and Facts set forth in
Redflex’s and the City of Toledo’s respective Merit Briefs.

{1,  ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: Neither R.C. § 1901.20 nor Ohio Constitution Article [V,
Section 1 are offended when a home rule municipality enacts, by ordinance, a civil
administrative process for photo enforcement of speed and red light violations.

1. The Courts’ decisions in State of Qhio, ex rel. Scott v. City of Cleveland, 166
Ohio App.3d 293, 2006-Ohio-2062, 850 N.E.2d 747 (8th Dist.). aff’d. 112 Ohio
St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923, and Mendenhall v. City of Akron.
117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255. validate a municipality’s
photo-enforcement ordinance for speeding and red light traffic violations enacted
purusant to home-rule authority.

Ohio courts, including the Ohio Supreme Court, have already validated a municipality’s
home-rule authority to enact traffic photo-enforcement ordinances pursuant to home-rule
authority despite jurisdiction challenges. The Eighth District Court of Appeals in State of Ohio
ex rel. Scott v. City of Cleveland, 166 Chio App.3d. 293, 2006-Ohi0-2062, 850 N.E.2d 747 (8th
Dist.), dismissed an original action seeking a writ of prohibition that made similar jurisdictional
arguments concerning CCO 413.031 as those being advanced by Walker in this action. The
Eighth District in Scott defined the relators’ arguments in part as follows:

Relators argue that Codified Ordinance 413.031 violates a variety
of provisions in the Ohio Constitution requiring equal protection,
due process, and confrontation of witnesses, and also violates the
separation-of-powers doctrine.  They assert that only the
Cleveland Municipal Court has jurisdiction over speeding
infractions in Cleveland. They also contend that R.C. 4521.04
permits a municipal corporation or township to create a parking
violations bureau “to handle all parking infractions,” not moving
violations such as speeding.



Id at 9 11 (emphasis added). On appeal, the Ohio Supreme Court in State of Ohio ex rel. Scoit v.
City of Cleveland, 112 Ohio St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923 at § 2, recognized that
the City of Cleveland’s camera-based civil enforcement system was authorized by Cleveland
City Council’s enactment of CCO 413.031:

In July 2005, the City of Cleveland enacted Cleveland Codified
Ordinances 413.031 (“Section 413.031”), which authorizes the use
of automated-camera systems to impose civil penalties on the
owners of cars that have been photographed by an automated-
camera system. “This Civil enforcement system imposes monetary
liability on the owner of a vehicle for failure of an operator to stop
at a traffic signal displaying a steady red light indication or for
failure of an operator to comply with speed limitation.”
Section 413.031(a). The imposition of liability under
Section 413.031 is not deemed a conviction and is not made part of
the car owner’s driving record. Section 413.031(g). In addition,
no points are assessed against the owner or driver.
Section 413.031(1).

This Court affirmed the Eighth District Court of Appeal’s dismissal of the writ of prohibition in
Scott recognizing that “[blecause the city does not paténtly and unambiguously lack jurisdiction
to impose these penalties, we affirm.” Id. at § 1.

Two years later, in Mendenhall v. City of Akron, 117 Ohio St.3d 33, 2008-Ohio-270, 881
N.E.2d 255, this Court, in addressing the City of Akron’s similar traffic camera ordinance, held
in its syllabus:

An Ohio municipality does not exceed its home rule authority
when it creates an automated system for enforcement of traffic

laws that impose a civil liability upon violators, provided that the
municipality does not alter statewide traffic regulations.

The decision of the Sixth Appellate District in Walker v. City of Toledo, 6" Dist. Ct. App.
No. L-12-1056, 2013-0Ohio-2809, is thus contrary to this Court’s affirmation in Sco#t as well as
its holding in Mendenhall that a municipality does not exceed its constitutional, home-rule

authority by enacting an ordinance creating an automated system for enforcement of traffic laws



that provides for civil violations. In neither decision did this Court éxpress any concern that such
an ordinance usurps the jurisdiction of the municipal court and violates Article 1V, Section 1 of
the Ohio Constitution.

Moreover, in 2011 this Court was specifically presented with the issue whether CCO
413.031 violates Article IV, Section | of the Ohio Constitution pertaining to the jurisdiction of
the courts in the unreported case of State of Ohio ex rel. Anthony C. Christoff'v. Earl B. Turner,
et al., Ohio Supreme Court Case No. 11-0235. Christoff was an original action for preemptory
and alternative writs of prohibition. (A copy of the Christoff complaint is attached as Apx. 011-
039). After the parties briefed the issues, on May 4, 2011 this Court issued an entry granting
respondents’ motion to dismiss, a copy of which is attached hereto as Apx. 040. This Court’s
dismissal of Christoff is consistent with its holdings in Scoft and Mendenhall.

The Sixth District’s decision in Walker completely misses the mark because it wrongly
decided that Mendenhall was limited to the specific issue whether a municipality could enact
civil penalties for acts deemed criminal by the state pursuant to home-rule authority but
otherwise had no effect on the constitutionality of Akron’s ordina_nce. Walker, 2013-0Ohio-2809
at €9 12-13. As noted in the dissenting opinion in Walker, Mendenhall is likewise applicable to
the issue whether the ordinance violates the jurisdiction of the municipal court. A city, via its
home-rule, constitutional authority can enact an ordinance that provides for “a concurrent
administrative scheme that tréats specified traffic violations as civil infractions.” Walker, 2013-

Ohio-2809 at § 44 (Yarbrough, J., dissenting).



2. Municipalities have home-rule authority to establish an administrative process to
resolve civil traffic camera violations without the General Assembly first creating

an exception to the municipal court’s jurisdiction under Ohio Revised Code
Section 1901.20(AX1),

A municipality does not first need the General Assembly to include an exception for
speeding and red light offenses in Ohio Revised Code Section 1901.20(A)(1) before enacting a
civil, photo-enforcement ordinance such as CCO 413.031 or TMC 313.12. It has home-rule
authority to do so. The fact that the General Assembly did carve out civil parking infractions
handled by a parking violations bureau pursuant to Ohio Revised Code Chapter 4521 is
irrelevant to the analysis as that statue was enacted in 1982—25 years before Mendenhall.

The simple fact is that neither the City of Cleveland nor the City of Toledo usurped the
jurisdiction of the municipal court by enacting CCO 413.031 and TMC 313.12, respectively.
The ordinances, which are strictly civil in nature and involve the recognized exercise of “quasi-
judicial” authority, merely supplement the municipal courts” exclusive jurisdiction over criminal
traffic violations involving speed and red light infractions. See Mendenhall, 2008-Ohio-270 at |
37 (finding that the Akron traffic camera ordinance supplements state traffic law). The Walker
majority completely ignored the impact of Mendenhall when it stated that “if the legislature
intended to divest municipal courts of jurisdiction over some municipal ordinance, it would have
enacted legislation to that effect. Walker at 9 35.

This Courl’s decision in Cupps v. City of Toledo, 170 Ohio St. 144, 163 N.E.2d 385
(1959), holding that municipalities cannot regulate the jurisdiction of the courts, is not
implicated. Walker places too much emphasis on Cupps as it is -distinguishable from the
controversy now before the Court. At issue in Cupps was whether a police officer could appeal
to the court of common pleas an adverse decision of the Toledo Civil Service Commission. The

city’s charter provided that the commission’s decision was final, and this was in direct conflict



with a provision of the Ohio Revised Code providing for an appeal from the civil service
commission to the court of common pleas. The issue was not, as it is here, whether an initial
administrative appeal is with the exclusive jurisdiction of the municipal court.

The City of Cleveland and City of Toledo were neither attempting to establish a “court”
that would be exercising judicial power with the ordinance nor were they attempting to regulate
the exclusive criminal jurisdiction of the municipal courts. Neither CCO 413.031 nor TMC
313.12 violate Article TV, Section 1 of the Chio Constitution.

3. The Municipal Courts’ jurisdiction under Ohio Revised Code _Section

1901.20(A)(1) as to_the violation of “any ordinance” refers to criminal

ordinances, not civil ordinances such as CCQO 413.031,

The erroneous premise of the Sixth District’s decision in Walker is that the municipal
court’s jurisdiction under R.C. 1901.20(A)(1) applies to “every” and “all” municipal ordinances
within its territory, except for parking violations which are carved out from the courts’
jurisdiction. Walker, 2013-Ohio-2809 at § 32. Ohio Revised Code Section 1901.20(AX1),
which is part of the statute granting municipal courts jurisdiction in certain criminal matters,
provides, in pertinent part:

The municipal court has jurisdiction of the violation of any
ordinance of any municipal corporation within its territory, unless
the violation is required to be handled by a parking violations
bureau or joint parking violations bureau pursuant to Chapter 4521

of the Revised Code, and of the violation of any misdemeanor
committed within the limits of its territory.

The word “any” is not defined as used in Ohio Revised Code Section 1901.21(A)(1) or in
general as set forth in Ohio Revised Code Chapter 1. “Any” can mean “every” and “all” (as
noted by the court in Walker at § 32), but it can also mean “one™ or “some.” See Webster’s Ninth
New Collegiate Dictionary (1983) (relevant pages attached as Apx. 041-042). Black’s Law

Dictionary (5th Ed.) notes, “[The] [w]ord ‘any’ has a diversity of meaning and may be employed



to indicate ‘all’ or ‘every; as well as ‘some’ or ‘one’ and its meaning in a given statute depends
upon the context and subject matter of the statute.” (relevant pages attached as App. 043-044).
“‘Any’ is a word of flexible meaning that must be interpreted in light of the context.” Mofor
Cargo, Inc. v. Board of Township Trustees of Richfield Township, 67 Ohio Law Abs. 315, 117
N.E.2d 224, 227 (C.P. Summit Cty., 1953).

Thus, one must take into account the context of the word “any” as used in a statute or
ordinance when interpreting its meaning. In Stare of Ohio v. Gardner, 118 Ohio St.3d 420,
2008-Ohio-2787, 889 N.E.2d 995 at § 33, this Court found that it was appropriate to interpret
“any criminal offense” as used in Ohio Revised Code Section 2911.11 defining “aggravated
robbery” to encompass “every” and “all” criminal offenses recognized in Ohio. Courts
construing the word “any” in the context of other statutes have, however, limited the scope of the
word.

In State of Ohio v. Peters, 9 Ohio App.2d 343, 224 N.E.2d 916 (2d Dist., Montgomery
Cty., 1965), the court construed the word “any” as used in Ohio Revised Code Section 4511.091
pertaining to posting of a sign advising that a radar was is in use to measure a vehicle’s speed.
The language at issues stated that the sign had to be posted in advance of such radar transmitter
“or any component part of such mechanical or electrical timing device.” The defendant, who
was cited for speeding, argued that the word “any” meant “every” or “all” such that the warning
sign had to be posted in advance of all components of the radar system. The appellate court .
rejected that argument and noted, “Although the word, ‘any,’ is sometimes used to mean ‘every,’
this is not its preferred dictionary definition. Actually, it is a generél word and may have a

diversity of meanings depending upon the context of the subject matter of the statute in which it
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in advance of any one of the components of the system and not every component. Id.

In State of Ohio ex rel. Barberis v. City of Bay Village, 31 O. Misc. 203, 281 N.E.2d 209
(C.P. Cuyahoga Cty., 1971), the court construed language in the Bay Village City charter that
“the electors of the municipality shall have the power to approve or reject at the polls any
ordinance or resolution passed by Council.” In construing the phrase “any ordinance or
resolution” to mean only ordinances and resolutions which are legislative in character and not
administrative, the court noted that it was necessary to “[take] into consideration the inherent
nature or purpose of the power, together with the intent indicated by the full text of the
charter. .. .” 281 N.E.2d at 211-12. See also, Money v. Dullison, 56 Ohio Misc. 29, 383 N.E.2d
916 (Miamisburg Muni, Ct., 1978) (The term “any ordinance” in former Ohio Revised Code
Section 4507.40(G)(1) on driver’s license suspension does not refer to all state statutes relating
to suspension or revocation but “refers to any municipal ordinance which is patterned in the
same verbiage and means the same as the type of suspension which exists under R.C.
Sections 4507.38 and .39 [The specific statutes referenced in 4507.40((})(1)]).” 383 N.E.2d at
918.

When interpreting the phrase “any ordinance of any municipal corporation” as used in
Ohio Revised Code Section 1901.20(A)(1), it is essential to recognize that Ohio Revised Code
Section 1901.20 establishes the criminal jurisdiction of municipal courts. Municipal courts are
courts of limited jurisdiction and the separate criminal and civil jurisdiction of municipal courts
are established by separate statutes as was recognized in State of Ohio v Cowan, 101 Ohio St.3d
372, 2004-Ohio-1583, 805 N.E.2d 1085, wherein the Ohio Supreme Court, in reviewing the

jurisdiction of municipal courts, stated:



Municipal courts are creatures of statute and have limited
jurisdiction. R.C. 1901.18 and 1901.20 provide for their creation,
with the former statute relating to civil matters and the latter
relating to criminal and traffic matters.

Id at §11. -See also, Cheap Escape Co., Inc. v. Haddox, LLC, 120 Ohio St.3d 493, 2008-Ohio
6323, 900 N.E.2d 601 at §18 (in analyzing the “within its territory” language of Ohio Revised
Code Section 1901.18, this Court noted that Ohio Revised Code Section 1901.20 provides
jurisdiction for criminal matters within the municipal court’s territory); City of Columbus v.
Miller, 10" Dist. No. 09AP-770, 2010-Ohio-1384 at § 31 (while considering Whether the
municipal court had jurisdiction for a decision that the defendant viclated a Columbus ordinance
relating to misconduct involving public transportation, the court noted that the Ohio Revised
Code Section 1901.20(A) provides for jurisdiction with regard to criminal matters); State of
Ohio v. Human, 56 Ohio Misc. 5, 8,381 N.E.2d 969 (Crawford Muni. Ct., 1978) (“The extent of
the criminal jurisdiction of a municipal court is specified in R.C. 1901.20 which provides, in
part, ‘[tJhe municipal court has jurisdiction of the violation of any ordinance of any municipal
corporation within its territory and of any misdemeanor committed within the limits of its
territory.””); State of Ohio v. Wise, 4t Dist., Gallia Cty., No. 89-CA-19, 1990 WL 253037 at *3
(Dec. 13, 1990) (recognizing that R.C. 1901.20 sets forth criminal subject matter jurisdiction);
Olmsted Falls v. Kuzman, 8" Dist., No. 40527, 1980 WL 354584 at nt. 2 (Feb. 22, 1980)
(“Revised Code 1901.20 vests jurisdiction over certain criminal matters in municipal courts.”);
City of Cleveland v. Cleveland Electric Hluminating Co., 8™ Dist., Nos. 41808, 41809, 41810
and 41811, 1981 WL 4710 at *19 (Dec. 22, 1981), reversed on other grounds, 4 Ohio St.?ﬂ 184,
448 N.E.2d 130 (1983) (“R.C. Section 1901.20 provides that a municipal court has jurisdiction
over the violation of any criminal ordinance of any municipal corporation within its territory.”).

And as most recently noted by Judge Yarbrough in his dissenting opinion in Walker,



“R.C.1901.20 was intended to establish the jurisdiction of the municipal court over criminal
offenses (misdemeanors) and traffic code violations that carry criminal penalties.”). Walker,
2013-0Ohio-2809 at § 47 (Yarbrough, J., dissenting).

CCO 413.031 and TMC 313.12 instead “authorize the use of automated camera systems
to impose civil penalties on the owners of cars that have been photographed by an automated-
camera system.” Scott, 2006-Ohio-6573 at § 2. The Ohio Supreme Court’s decision in Cowan
was decided in 2004, at a time when traffic offenses were considered criminal. Speeding
violations under Ohio Revised Code Section 4511.21 et seq. and violations of traffic lights under
Ohio Revised Code Section 4511.13 provide for criminal penalties.

Consequently, when Ohio Revised Code Section 1901.20(A)(1) provides that the
municipal court has jurisdiction of “any ordinance of any municipal corporation within its
territory,” the ordinances at issue are criminal, including traffic violations with criminal
penalties, not civil ordinances such as CCO 413.031 and TMC 313.12. Moreover, CCO 413.031
and TMC 313.12 do not violate the civil jurisdiction of municipal courts established by Ohio
Rev. Code Section 1901.18 as there is no reference in 1901.18 qonferring civil jurisdiction of
municipal courts over violations of traffic ordinances.

In upholding the right of municipalities to enact camera enforcement ordinances levying
civil penalties for moving violations, this Court in Mendenhall stated that “although the General
Assembly has enacted a detailed statute governing criminal enforcement of speeding regulations,
it has not acted in the realm of civil enforcement. Indeed, Ohio Revised Code Chapter 4511,
which deals broadly with traffic laws, is silent on the matter.” Id at 1] 32. Before Mendenhall,
this Court had earlier recognized in ¢onsidering Cleveland’s civil camera enforcement ordinance

that “Section 413.031 authorizes an administrative proceeding that does not require compliance
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with statutes and rules that, by their own terms, are applicable only to courts.” Scott, 2006-Ohio-
6573 at § 21. Moreover, even though the municipal court is not involved in the hearing process,
those receiving a notice of violation nonetheless have “an adequate remedy in the ordinary
course of law by way of the administrative proceedings set forth in Section 413.031 and by
appeal of the city’s decision to the court of common pleas. Scotf, 2006-Ohio-6573 at §24.

Proposition of Law No. 2: R.C. § 19¢1.20 does not confer exclusive jurisdiction over
civil administrative violations of municipal codes to municipal courts.

1. Even if Ohio Revised Code Section 1901.20(A)1) applies to violations of civil

ordinances, the municipal courts’ jurisdiction is not exclusive to that of an
administrative body authorized bv a municinality to adjudicate civil violations

pursuant to home-rule authority,

Even if Ohio Revised Code Section 1901.20(A)(1) grants jurisdiction to municipal courts
to adjudicate violations of civil ordinances, the City of Cleveland and City of Toledo nonetheless
had constitutional, home-rule authority to authorize an administrative process to handle the
initial hearing of violations. This is so because Ohio Revised Code Section 1901.20(A) does not
grant the municipal courts exclusive jurisdiction over ordinance violations,

“‘[E]xclusive jurisdiction’ is a court’s power to adjudicate an action or class of actions to
the exclusion of all other courts.” Jokns v. University of Cincinnati Medical Ctr., 101 Ohio St.3d
234, 2004-Ohio-824, 804 N.E.2d 19 at § 26. If the General Assembly wanted to vest the
municipal courts with exclusive jurisdiction under 1901.20(A), it would have so provided. Srate
 of Ohio ex rel., Banc One Corp. v. Walker, 86 Ohio St. 3d 169, 171-171, 712 N.E.2d 742, 745
(1999) (“When the General Assembly intends to vest exclusive jurisdiction in a court or agency,
it provides it by appropriate statutory language”). |

In other statutes describing the jurisdiction of municipal courts, the General Assembly
has provided for such exclusive jurisdiction. For example, in Ohio Revised Code Section

1901.181(A)(1), the municipal courts’ housing or environmental division, if so established, has
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“exclusive jurisdiction” to enforce “any local building, housing, air pollution, sanitation, health,
fire, zoning, or safety code, ordinance, or regulation.” In addition, if a municipal court has an
environmental division, it has “exclusive original jurisdiction” to hear certain actions arising out
of blighted parcels of land. Ohio Revised Code Section 1901.185(A). See aiso, Ohio Revised
 Code Section 2151.23(A) (providing that the juvenile court has exclusive original jurisdiction
over enumerated provisions); Ohio Revised Code Section 2101.24(A)(1) (providing that the
probate court has exclusive jurisdiction over enumerated provisions).

The General Assembly obviously recognized that municipalities could and would create
administrative bodies to review and adjudicate various civil code violations with the appellate
process proceeding via the courts of common pleas pursuant to Ohio Revised Code Section
2506.01. This is evident by review of Ohio Revised Code Section 1901.183(T) which provides
that the environmental division of a municipal court, if so established, shall have jurisdiction: “In
any review of appeal of any final order of any administrative officer, agency, board, department,
tribunal, commission, or other instrumentality that relates to local building, housing, air
pollution, sanitation, health, fire, zoning, or safety code, ordinange or regulation in the same
manner and to the same extent as in similar appeal in the court of common pleas.” Such a
provision would not be necessary if, as Walker argues, all ordinance violations must be heard by
the municipal court.

By not vesting municipal courts with “exclusive jurisdiction” or even “original
jurisdiction” for ordinance violations under Ohio Revised Code Section 1901.20(A), the General
Assembly has allowgd municipalities to enact their own civil enforcerﬁent mechanisms within
the authority granted to them by home rule. A driver who receives a violation notice under CCO

413.031 still has access to the courts via an appeal from the Parking Violations Bureau to the
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Cuyahoga County Court of Common Pleas pursuant to Ohio Revised Code Section 2506.01. To
accept Walker’s argument would strip the common pleas court of its appellate jurisdiction under
Ohio Revised Code Section 2506.01 to review “every final order, adjudication, or decision by
any office, tribunal, authority, board, commission, department, or other division of any political

”

subdivision of the state.” Accepting Walker’s argument would also overwhelm the Cleveland
and Toledo Municipal Courts with the initial hearing of ordinance violations when that clearly
‘was not the intent of the cities in enacting the respective ordinances.

As noted above, a municipality does not need the General Assembly first to carve out an
exception to Ohio Revised Code Section 1901.20(A) for red light and speeding offenses before
the municipality can authorize the bureau to handle such offenses. Pursuant to Mendenhall,
municipalities already have that authority via Article XVIIi, Section 3 of the Ohio Constitution.
Again, this is where the majority in Walker erred. It failed to recognize the impact of
Mendenhall. As astutely pointed out by Judge Yarbrough in his dissenting opinion:

In my view, R.C. 1901.20(A)(1) cannot reasonably be read as
‘giving the municipal court “exclusive” jurisdiction over violations
of particular traffic ordinances that Toledo has chosen to classify
separately as civil infractions and to enforce as such. Absent that
modifying term, the jurisdiction granted is nom-exclusive and,

hence, a concurrent civil enforcement scheme may be established
under Toledo’s home rule authority.

Walker at §58 (Yarbrough, J., dissenting) (emphasis in original).
This Court’s decision in Cupps again is not implicated. Municipalities such as the City of
Cleveland and City of Toledo in enacting such an ordinance: (1) have home-rule authority to do

so and (2) are not regulating the exclusive jurisdiction of the municipal court.
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IV. CONCLUSION

For the foregoing reasoné, Amici Curiae Xerox and the City of Cleveland respectﬁllly
request that this Court reverse the decision of the Sixth District Court of appeals in favor of
Plaintiff-Appellee Bradley Walker. This Court should hold that a municipality’s home-rule
authority to enact civil photo enforcement legislation does not deprive the municipal court of
* jurisdiction in violation of Article TV, Section 1 of the Ohio Constitution and-Oh'io Revised Code

section 1901.20(A)(1).

Barbara A. Langhenry (0038838) Respectfully submitted,
Director of Law '

P doiti /s | @w@%
By: Ghry S. Singletary (0037329) Gregory V. Mersol (0030838)
(Counsel of Record) . o Chris Bator (0038550} (Counsel of Record)
Assistant Director of Law Baker & Hosteﬂe.:r LLP
John Mills (0086253) 3200 National City Center
Assistant Director of LawCity of Cleveland 1900 East Nm‘gh Street
601 Lakeside Avenue, Room 106 Cleveland, Ohio 44114-3485
Telephone: 216-664-2737 Facsimile: 216.696.0740

'Facsimile: 216-664-2663 | gmersol@bakerlaw.com
gsingletary@city.cleveland.oh.us Cbator@bakerlaw,com

imills(@city.cleveland.oh.us

_ Attorney for Amicus Curiae Xerox State &
Attorneys for Amicus Curiae City of Cleveland Local Solutions, Inc.

14



CERTIFICATE OF SERVICE

The undersigned, an attorney, hereby certifies that he served a copy of the foregoing

JOINT BRIEF OF AMICI CURIAE XEROX STATE & LOCAL SOLUTIONS, INC. AND

CITY OF CLEVELAND IN SUPPORT OF APPELLANTS CITY OF TOLEDO AND

REDFLEX TRAFFIC SYSTEMS, INC. to the following via U.S. Mail, postage prepaid on

January 23, 2014

John T. Murray

Patrick G. O’Connor
Murray & Murray Co., LPA
111 E. Shoreline Drive
Sandusky, OH 44870

Andrew R. Mayle
Jeremiah S. Ray

Ronald J. Mayle

Mayle, Ray & Mayle, LLC
210 South Front Street
Fremont, OH 43420

Attorneys for Plaintiff-Appellee
Bradley L. Walker

Adam W. Loukx, Law Director
Eileen M. Granata, Senior Attorney
City of Toledo Department of Law
One Government Center, Suite 2250
Toledo, OH 43604

Attorneys for Defendant-Appellant
City of Toledo

Quintin F, Lindsmith, Fsq.
James P. Schuck, Esq.
Sommer .. Sheely, Esq.
Bricker & Eckler

100 S. Third Street
Columbus, OH 43215

Attorneys for Defendant-Appellant
Reflex Traffic Systems, Inc.

Joseph A. Castrodale (0018494)
John M. Alten (0071580)

Laura C, McBride (0080059)
Ulmer & Berne LLP

1660 West 2™ Street, Suite 1100
Cleveland, OH 44113

Christopher R. Heekin (0042032)
Heekin & Heekin

817 Main Street, Suite 200
Cincinnati, OH 45202

Attorneys for Amicus Curiae Optotraffic, LLC



Phillip K. Hartmann (0059413)
(Counsel of Record)

Yazan S. Ashrawi (0089565)
Frost Brown Todd LLC

10 West Broad Street, Suite 2300
Columbus, OH 43215

John Gotherman (0000504)

Ohio Municipal League

175 S. Third Street, #510
Columbus, OH 43215-7100
Jennifer S. Gams (0063704)

City of Columbus Law Department
Assistant City Attorney

77 North Front Street, 4™ Floor
Columbus, OH 43215

Stephen J. Smith (0001344)
Frost Brown Todd LLC

10 West Broad Street, Suite 2300
Columbus, OH 43215

John C. Musto (0071512)

City of Dayton Law Department
101 W. Third Street

P.O. Box 22

Dayton, OH 45401

Attorneys for Amicus Curiae
The Ohio Municipal League,
City of Columbus and City of Dayton

[ f8e

Chris Bator””
Attorney for Amicus Curiae Xerox State & Local
Solutions, Inc.



Apx. 001-005
Apx. 006-008
Apx. 009
Apx. 010

Apx. 011-039

Apx. 040

Apx. 041-042

Apx. 043-044

6502962126.1

APPENDIX

Cleveland Codified Ordinance § 413.031

Toledo Municipal Code § 313.12

Ohio Constitution Art. IV, § 1

Ohio Rev. Code § 1901.20

Complaint in State of Ohio ex rel. Anthony C.
Christoff, et al. v. Earl B. Turner, et al., Ohio
Supreme Court Case No. 11-0235 (w/o
attachments)

May 4, 2011 Entry of the Ohio Supreme Court in
Stateof Ohio ex rel. Christoff, No, 11-2035, granting

respondents’ motion to dismiss

Webster’s Ninth New Collegiate Dictionary,
definition of “any”

Black’s Law Dictionary, definition of “any”



hitp://wiww.amlegal.com/mxt/gateway dil/Ohio/cleveland_ol/partfourtrafficcode/titleiiistr...  12/17/2013
: ADY NN1

CHAPTER 413 — TRAFFIC CONTROL DEVICES , Page 4 of 13

%BC 4511.13; Ord. No. 91-96. Passed 3-18- 96, eff. 3-26-96)
4§ 413.031 Use of Automated Cameras to Impose Civil Penalties upon Red Light and
Speeding Violators

() Civil Enforcement System Established. The City of Cleveland hereby adopts a civil
enforcement system for red light and speeding offenders photographed by means of an
"automated traffic enforcement camera system" as defined in division (p). This civil enforcement
system imposes monetary liability on the "owner" of a vehicle as defined in division (p) for
failure of an operator to-stop at a traffic signal displaying a steady red light indication or for the
failure of an operator to comply. with a speed limitation.

(b) Red Light Offense — Liability Imposed. The owner of a vehicle shall be liable f01 1he
penalty imposed under this section if the vehicle crosses a marked stop line or the intersection
plane at a system location when the traffic signal for that vehicle's direction is emitting a steady
ved light.

(¢} Speeding Offense — Liability Imposed. The owner of a vehicle shall be liable for the
penalty imposed under this section if the vehicle is operated at a speed in excess of the
limitations set forth in Section 433.03.

" (d) Liability Does Not Constitute a Conviction. The imposition of liability unde1 thls section

shall not be deemed a conviction for any purpose and shall not be made part of the operating
record of any person on whom the liability is imposed.

(€) Other Offenses and Penalties Not Abrogated. Nothing in this section shall be construed as
altering or limiting Sections 433.03 or 413.03 of these Codified Ordinances, the criminal
penalties imposed by those sections, or the ability of a police officer to enforce those sections
against any offender observed by the officer violating either of those sections. Nothing in this

-section shall be construed to limit the liability of an operator of a vehicle for any violation of

division (b) or (c) of this section.

(f) Selection of Camera Sites. The selection of the sites where automated cameras are placed
and the enforcement of this ordinance shall be made on the basis of sound professional traffic
engineering and law enforcement judgments. Automated cameras shall not be placed at any site
where the speed restrictions or the timing of the traffic signal fail to conform to sound
professional traffic engineering principles. -

(g) Locations. The followmg are the locations for the Automated Traffic Enfoxcement Camera
System: :

L.ocations

Shaker Boulevard at Shaker Square
- Chester Avenue at Euclid Avenue

West Boulevard at North Marginal Road

Shaker Boulevard at East 116th Street

- West Boulevard at I-90 Ramp

Chester Avenne at East 71st Street

East 55th Street at Carnegie Avenue

Woodland Avenue in the 4500 to 4700 block

Fuclid Avenue between Cliffview Road and Torbenson Road

Bast 131st Street at Harvard Avenue

- Carnegie Avenue at East 30th Street

Cedar Avenue at Murray Hill Road

Grayton Road at [-480 Ramp
~ Euclid Avenue at Mayfield Road

Warren Road at I-90 Ramp ,

Prospect Avenue at East 40th Street- , e

East 116th Street at Union Avenue '

Pearl Road at Biddulph Road
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Whenever traffic is controlled by traffic control signals exhibiting different colored lights, or
colored lighted arrows, successively one (1) at a time or in combination, only the colors green,
red and yellow shall be used except for special pedestrian signals carrying words or symbols,

The lights shall indicate and apply to drivers of vehicles and pedestrians as follows: -

(@) Green Indication. ‘ o '

(1) Vehicular traffic facing a circular green signal may proceed straight through or turn right
or left unless a sign at such place prohibits either such turn. But vehicular traffic, including
-vehicles turning right ot left, shall yield the right-of-way to other vehicles and pedestrians
lawfully within the intersection or an adjacent crosswalk at the time such signal is exhibited.

(2) Vehicular traffic facing a green arrow signal, shown alone or in combination with
another indication, may cautiously enter the intersection only to make the movement indicated

. by such arrow, or such other movement as is permitted by other indications shown at the same
time. Such vehicular traffic shall yield the right-of-way to pedestrians lawfully within an
adjacent crosswalk and to other traffic lawfully using the intersection. -

(3) Unless othierwise directed by a pedestrian control signal as provided in Section 413.05,
pedestrians facing any green signal, except when the sole green signal is a turn arrow, may
proceed across the roadway within any matked or unmarked crosswalk.

(b) Sready Yellow Indication. _ ' i

(1) Vehicular traffic facing a steady circular yellow or yellow arrow signal is thereby
warned that the related green movement is being terminated or that a red indication will be
exhibited immediately thereafter when vehicular traffic shall not enter the intersection. -

(?) Pedestrians facing a steady circular yellow or yellow atrow signal, unless otherwise
directed by a pedestrian control signal as provided in Section 413.05, are thereby advised that
there is insufficient time to cross the roadway before a red indication is shown, and no pedestrian
shall then start to cross the roadway. - ‘ ' :

(c) Steady Red Indication.

(1) Vehicular traffic facing a steady red signal alone shall stop at a clearly marked stop line,
“but if none, before entering the crosswalk on the near side of the intersection, or if none, then
before entering the intersection, and shall remain standing until an indication to proceed is shown
except as provided in subsections (c)(2) and (3) hereof.

(2) Unless a sign is in place prohibiting a right turn as provided in subsection (c)(5) hereof,
vehicular traffic facing a steady red signal may cautiously enter the intersection to make a right
turn after stopping as required by subsection (c)(1) hereof. Such vehicular traffic shall yield the
right-of-way to pedestrians lawfully within an adjacent crosswalk and to other traffic lawfully
using the intersection. ‘ T o

(3) Unless a sign is in place prohibiting a left turn as provided in subsection {(¢)(5) hereof,
vehicular traffic facing a steady red signal on a one (1) way street that intersects another one-way
street on which traffic moves to the left may cautiously make a left turn into the one (1) way
street after stopping as required by subsectior (¢)(1) hereof, and yielding the right-of-way to
pedestrians lawfully within an adjacent crosswalk and to other traffic lawfully using the
intersection. :

(4) Unless otherwise directed by a pedestrian control signal as provided in Section 413.05,
pedestrians facing a steady red signal alone shall not enter the roadway. )

(5) Council may by ordinance, as provided in Sections 413.09 and 413.10, prohibit a right
‘or left turn against a steady red signal at any intersection, which shall be effective when signs
giving notice thereof are posted at the intersection. . _

" (d) Signals; Locations Other than Intersections. In the event an official traffic control signal

is erected and maintained at a place other than an intersection, the provisions of this section shall
be applicable except as to those provisions which by their nature can have no application, Any /
stop requited shall be made at a sign or marking on the pavement indicating where the stop shall
be made, but in the absence of any such sign or marking the stop shall be made at the signal.
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Carnegie Avenue at East 100th Street '
Carnegie Avenue at Martin Luther King Jr. Drive
Memphis Avenue at Fulton Road
Lakeshore Boulevard at East 159th Street
St. Clair Avenue at London Road :
Clifton Boulevard between West 110th Street and West 104th Street
Chester Avenue between East 55th Street and East 40th Street
‘Woodland Avenue between East 66th Street and East 71st Street
‘West Boulevard between 1-90 Ramp and Madison Avenue
- Lee Road between Tarkington Avenue and I-480 Ramp
[-90 and West 41st Street _
1-90 and West 44th Street
Woodland Avenue at East 55th Street
Harvard Avenue at Lee Road
Orange Avenue at East 30th Street
Chester Avenue at East 105th Street
St. Clair Avenue at East 152nd Street
Kinsman Road at East 931d Street
Lee Road at Miles Road
Stokes Boulevard at Cedar Avenue
West 25th Street at Clark Avenue
1-490 at East 55th Street
Pear] Road at Denison Avenue
" Broadview Road at Brookpark Road
West 65th Street and Clark Avenue
St. Clair Aveaue at East 105th Street
Woodland Avenue at East 30th Street
Lorain Avenue at West 65th Street
‘Broadview Road at Spring Road
St. Clair Avenue at East 55th Street
Puritas Avenue at West 150th Street
Martin Luther King Jr. Drive at East 105th Street
East 105th Street and Superior Avenue
East 156th Street and Waterloo Road
Neff Road and East 185th Street
The Director of Public Safety shall cause the general public to be notified by means of a press
release issued at least thirty (30) days before any given camera is made fully operational and is
used to issue tickets to offenders. Before a given camecra issues actual tickets, there shall be a
period of at least two (2) weeks, which may run concurrently with the thirty (30) day public-
notice period, during which only "warning" notices shall be issued.
At each site of a red light 'or fixed speed camera, the Director of Public Works shall cause signs
to be posted to appuse ordinarily observant motorists that they are approaching an area where an
~ automated camera is monitoring for red hght or speed violators. Mobile speed units shall be
plainly marked vehicles.
(h) Notices of Liability. Any ticket for an automated led hght or speeding system violation
under this section shall:
(1) Be reviewed by a Cleveland police officer;
(2) Be forwarded by first-class mail or personal service to the vehicle's registered owner's
address as given on the state's motor vehicle registration, and '
(3) Clearly state the manner in which the violation may be appealed.

e el
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(i) Penalties. Any violation of division (b) or division (c) of this section shall be deecmed a
noneriminal violation for which a civil penalty shall be assessed and for which no points
authorized by RC 4507.021 ("Point system for license suspension”) shall be assigned to the
owner ot driver of the vehicle. ' .

G) Ticket Evaluation, Public Service, and Appeals. The program shall include a fair and sound
ticket-evaluation process that includes review by the vendor and a police officer, a strong
customer-service commitment, and an appeals process that accords due process to the ticket -
respondent and that conforms to the requirements of the Ohio Revised Code. _

- (k) Appeals. A notice of appeal shall be filed with the Hearing Officer within twenty-one (21)
days from the date listed on the ticket. The failure to give notice of appeal or pay the civil
penalty within this time period shall constitute a waiver of the right to contest the ticket and shall
be considered an admission. ‘ ‘

Appeals shall be heard by the Patking Violations Bureau through an administrative process
established by the Clerk of the Cleveland Municipal Court, At hearings, the strict rules of
evidence applicable to courts of law shall not apply. The contents of the ticket shall constitute a -
prima facie evidence of the facts it contains. Liability may be found by the hearing examiner -
based upon a preponderance of the evidence. If a finding of liability is appealed, the record of the.
case shall include the order of the Parking Violations Bureau, the ticket, other evidence
submitted by the respondent or the City of Cleveland, and a transcript or record of the hearing, in
a written or electronic form acceptable to the court to which the case is appealed.

Liability shall not be found where the evidence shows that the automated camera captured an
event that is not an offense, including each of the following events and such others as may be
established by Tules and regulations issued by the Director of Public Safety under the authority of
division (n) of this section: A '

(1) The motorist stops in time to avoid violating a red light indication;

(2) The motorist proceeds through a red light indication as part of funeral procession;

(3) The motorist is operating a City-owned emergency vehicle with its emergency lights
‘activated and proceeds through a red light indication or exceeds the posted speed limitation;

" (4) ‘The motorist is directed by a police officer on the scene contrary to the traffic signal
indication. _

Liability shall also be excused if a vehicle is observed committing an offense where the vehicle
was stolen prior to the offense and the owner has filed a police xeport.

The Director of Public Safety, in coordination with the Parking Violations Bureau, shall
establish a process by which a vehicle owner who was not the driver at the time of the alleged
offense may, by affidavit; name the person who the owner believes was driving the vehicle at the
time. Upon receipt of such an affidavit timely submitted to the Parking Violations Bureau, the
Bureau shall suspend further action against the owner of the vehicle and instead direct notices
and collection efforts to the person identified in the affidavit. If the person named in the affidavit,
when notified, denies being the driver or denies liability, then the Parking Violations Bureau
shall resume the notice and collection process against the vehicle owner, the same as if no
affidavit had been submitted, and if the violation is found to have been committed by a
preponderance of evidence, the owner shall be liable for any penalties- imposed for the offense.

A decision in favor of the City of Cleveland may be enforced by means of a civil action or any
other means provided by the Ohio Revised Code. :

() Evidence of Operation. It is prima facie evidence that the persen registered as the owner of
the vehicle with the Ohio Bureau of Motor Vehicles, or with any other state vehicle registration
office, or in the case of a leased or rented vehicle, the "lessee” as defined in division (p), was
operating the vehicle at the time of the offenses set out in divisions (b) and (c) of this section.

(m) Program Oversight. The Director of Public Safety shall oversee the program authorized .
by this section: The Director of Public Works shall oversee the installation and maintenance of
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all automated cameras.- An encroachment permit shall be authorized in the legislation in which
locations are selected. A

(n) Rules and Regularzons The Director of Public Safety may issue rules and regulations to
carry out the provisions of these sections, whwh shall be effective thirty (30) days after
publication in the City Record.

(o) Establishment of Penalty. The penalty imposed for a violation of division (b) or (c) of this
section shall be follows:

413.031(b)
. All violations ' $100.
| 413.031(c) '
Fo Up to 24 mph over the speed limit: $100.
25 mph or more over the-speed limit: $200.
Any violation of a school or construction zone speed limit: $200.

Late penalties; for both offenses, if the penalty is not paid within twenty (20) days from the
date of mailing of the ticket to the offender, an additional twenty dollars ($20.00) shall be
imposed, and if not paid within forty (40) days from that date, another forty dollars ($40.00)
shall be imposed, for a total additional penalty in such a case of sixty dollars (§60.00).

(p) Definitions. As used in this section:

(1) "Automated traffic enforcement camera system" means an electronic system consisting
of a photographic, video, or electronic camera and a vehicle sensor installed to work alone or in .
conjunction with an official traffic controller and to automatically produce photographs, video,
or digital images of each vehicle violating divisions (b) or (c).

(2) "Lessee" includes renter and means: :

A. the person identified as a vehicle lessee or renter by a motor vehicle leasing dealer or
motor vehicle renting dealer pursuant to RC 4511.092 and further identified by the dealer as the
person having care, custody or control of the vehicle at the time of a violation of divisions (b) or
(c); or

. B. the person identified as the lessee or as an additional owner of a vehicle in the records
of the Chio Bureau of Motor Vehicles or the records of any other state motor vehicle bureau.

(3) "System location" means the approach to an intersection or a street toward which a
photographic, video or electronic camera is directed and is in operation. It is the location where
the automated camera system is installed to monitor offenses under this section.

{4) "Vehicle owner" or "owner" means the person or entity identified by the Chio Bureau of
Motor Vehicles, or 1eglste1ed with any other State vehicle registration office, as the registered
owner of a vehicle, or in the case of a leased or rented vehicle, the "lessee”.

'(Ord. No. 1072-13, Passed 8-14-13, eff. 8-16-13)
[4§ 413.032 Costs of Collection of Unpaid Tickets for Photo-Enforced Offensés

In addition to any other fees or charges authorized by these Codified Ordinances in relation to
5 the commission of a violation of division (b) or division (c) of Section 413.031, a person liable

i for the penalties established by division (o) of Section 413.031 may be assessed a fee under this

o section in an amount equal to the costs paid by the Clty to any vendor for the costs of collection
of the debt.

{Ord. No. 1029-07. Passed 8-8-07, eff. 8-16-07)

[1§ 413.04 Lane-Use Control Signals Over Individual Lanes :

When lane-use confrol signals are placed over individual lanes of a street or highway, such
signals shall indicate and apply to drivers of vehicles as follows: ' !
(a) 4 Steady Dowmvard Green Arrow. Vehicular traffic may travel in any lane over which a
green arrow signal is shown.

http:/fwww.amlegal com/nxt/gateway.dll/Ohio/cleveland _oh/partfourtrafficcode/titleitistr...  12/17/2013
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313.12. Civil penalties for automated red light system violations.
{a) Automated red light and spesding system/eivil violation — General.

(1)  Natwithstanding any otlier provision of this Traffic Code, the City of Toledo
hereby adopts a civil enforcement system for red light and speeding cameia system
violations as outlined in this Section. Said system imposes monetary liability on the
owner of a vehicle for failure of an operator thereof ta comply with traffic control
indigations in the City of Toledo in accordance with the provisions of this Section,

(2Y  The City of Toledo Division of Transportation; the Toleds Pelice
Department, and the Toledo Department of Law shall be responsible for administering
the Autoriiated Red Light and Speeding System. Specifically, the Toledo Division of
Transportation and the Toledo Police Department shall be empowered to install and

_operate red light and speeding camera systems within the city of Toledo. And, the

Toledo Division of Transportation and the Toledo Police Department shall maintain a list
of system locations where red light and speeding camera systeins are installed. Said
departnients will make the determination as to which locations will be utilized.

(3}  Any citation for an automated red light and spesding system violation
piwsuant to this Section, known as a "Notice of Liability" shall:

A.  Beprocessed by officials or agents of the City of Toledo;

B.  Beforwarded by first-class mail or personal service to the vehicle's
registered owner's address as given on the stafe's motor vehicle registration, and

C.  Clearly state the manner in which the viclation may be appealed.
(b) . Definitions.

(1) “Automated red light and speeding system" is the equivalent of "Traffic
conirol sigial monitoring device” or "Traffic control photographic system,” Said
system/device is.an electroric system consisting of a photographic, video or electronic
camera and a-vehicle sensor installed to work alone or in conjunction with ai official
traffic controller and to automatically produce photographs, wdee ar digital images of
cach vehicle violating a standard traffic control.

(Z)  "Inoperation” means operating in good working condition.

(3) "System location" is the approach to an iritersection or a sticel toward whigh
a photographic, video or electronic camera is directed and is in operation. Itis the

" locatiori where the sutomated camera system is installed to monitor offenses under this

Section,
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i (4)  "Vehicle owner" is the person or entity identified by the Ohio Buieaw of
Motor Vehicles, or registered with any other State vehicle regisfration office, as the
registered owner of a vehicle.

(5) . "Responsible party” is the person ox entity named per TMC Subsection )
A ' .

(c) Offense.

(1)  The owner of a vehicle, of the party named per TMC Subsegtion 313.12
{c)(4)A, shall be liable for the penalty imposed pursuant fo this Section if such vehicle
crosses a marked stop Tine or the intersection plane at a system location when the traffic
sigtial for that vehicle's direction is emitting a steady red light.

(2)  The owner of a vehicle, or the party named per TMC Subsection 313.12
(c)(#)A, shall be liable for a pemalty imposed pursuant to this Section if such vehicle is
operated at a speed in excess of those set forth in TMC Scction 333.03.

(3) Itis prima-facie evidence that the person registersd as the owner of the
vehicle with the Ohio Bweau of Motor Vehicles {or with any other Stafe vehicle
registration office) was operating the vehicle at the fime of the offense set out in
subsection (€)(1) or (c)(2) above.

{(4) Notwithstanding subsection (¢)(3) above, the owner of the vehicle shall not
be responsible for the vialation if, within twenty-one (21) days from the date listed on the _
"Notice of Liability", as set forth in subsection (d)(4) below, the owner of the vehicle
furnishes the Hearing Officer;

A..  Anaffidavit by him, stating the name and address of the person or entity
who leased, rented, or otherwise Iaad the care, custody and control of the vehicle at the
tinte of the violation; OR

B.  Alaw enforcement incident report/general offense réport from any state
or Jocal law enforcement avencyh ecord bureau stating that the vehicle mvolved was
reporied as stolen before the time of the violation.

(5) Animposition of liability under the Section shall riot be deemed a conviction
as an operator and shall not be made part of the operating record upon whom stich
liability is imposed.

(6) Nothing in this Section sha!l be construed to limit the habﬂlty of an operator
ofa vehlclc for any violation of subsection (¢}(1) or (c)(2) herein.

M) ' This Section shall not apply to violations invoiving.vehi_cle collisions.
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(d)  Penalty; Administrative Appeal.

(1)  Anyviolation of subsection (¢)(1) herein shall be deemed a noncriminal
violation for which a civil penalty of $120.00 shall be assessed and for which no points
. authorized by Ohio R. C, 4507.021 ("Point system for license suspension") shall be

assigned to the owner or driver of the vehicle.

{(2)  Any violation of subsection (¢)(2) herein shall be deemed a noneriminal
violation for which a civil penalty of $120.00 shall be assessed and for which no points
authotized by Ohio R.C. 4507.021 ("Point system for license suspension") shall be
assigned to the owner or driver of the vehicle.

(3)  The City of Toledo, via its Division of Transportationi, Police Department,
Law Department and Municipal Cowurt Clerk may establish procedures for the collection
of the civil penalties imposed herein, and may enforce the penalties by a civil action in
the nafure of adebt.

(4) A notice of appeal shall be filed with the Hearing Officer within twenty-one
(21) days from the date listed on the "Notice of Liability.” The failure to give notice of
appeal or pay the civil penalty within this time period shall constitute a waiver of the
right to contest the citation and will be considered an admission, Appeals shall be heard
through an administrative process established by the City of Toledo Police Department.
A decision in faver of the City of Toledo may be enforced by means ofa civil action or
any other means provided by the Ohio Revised Code.

)] . The failure to respond to a Notice of Liability in a timely fashion as set forfli
in subsection (d)(4) of this section shall result in an additional penalty of twenty-five
dolars ($25.00).

(6) Inlieuofassessing an additional penaly; pursuant to subsection (d)(5)
above, the City of Toledo may (i) immobilize the vehicle by placing an immobilization
device (e.g. a "boot") on the tires of the vehicle pending the owners compliance with the
Notice of Liability, or (ii) impound the vehicle, pursuant to TMC Section 303.08(a)(12),
Furthermore, the 6wner of the vehicle shalt be respansible for any outstanding fines, the
fee for rerhoval of the immobilization device, and any costs associated with the
impoundment of the vehicle, :
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Lawriter - ORC - 1901.20 Criminal and traffic jurisdiction. Pagelof1

1901.20 Criminal and traffic jurisdiction.

(A)

(1) The municipal court has jurisdiction of the violation of any ordinance of any municipal corporation
within its territory, unless the violation is required to be handled by a parking violations bureau or joint
parking violations bureau pursuant to Chapter 4521. of the Revised Code, and of the violation of any
misdemeanor committed within the limits of its territory. The municipal court has jurisdiction of the
violation of a vehicle parking or standing resolution or regulation if a local authority, as defined in
division (D) of section 4521.01 of the Revised Code, has specified that it is not to be considered a
criminal offense, if the violation is committed within the limits of the court's territory, and If the
violatlon is not required to be handled by a parking violations bureau or joint parking violations bureau
pursuant to Chapter 4521. of the Revised Code. The municipal court, if it has a housing or
environmental division, has jurisdiction of any criminal action over which the housing or environmental
diviston is given jurisdiction by section 1901.181 of the Revised Code, provided that, except as
specified in division (B) of that section, no judge of the court other than the judge of the division shall
hear or determine any action over which the division has jurisdiction. In all such prosecutions and
cases, the court shall proceed to a final determination of the prosecution or case. '

(2) A judge of a municipal court does not have the authority to dismiss a criminal complaint, charge,
information, or indictment solely at the request of the complaining witness and over the objecticn of
the prosecuting attorney, village solicitor, city director of law, or other chief legal officer who is
responsible for the prosecution of the case. .

(8) The municipal court has jurisdiction to hear felony cases committed within its territory. In all felony
cases, the court may conduct preliminary hearings and other necessary hearings prior to the
indictment of the defendant or prior to the court's finding that there Is probable and reasonable cause
to hold or recognize the defendant to appear before a court of common pleas and may discharge,
recognize, or commit the defendant. ' '

(C) A municipal court has jurisdiction of an appeal from a judgment or. default judgment entered

" pursuant to Chapter 4521. of the Revised Code, as authorized by division (D) of section 4521.08 of the
Revised Code. The appeal shall be placed on the regular dacket of the court and shall be determined
by a judge of the court.

Effective Date: 03-17-1598

http://codes.ohio.gov/orc/1901.20 : 12/17/2013
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Justice Center .~ 1200 Ontaric Street

Cleveland, Ohio 44113
and

" Verlin Peterson, Hearing Examiner,
-Cleveland Parking Violations Burean

Justice Center - 1200 Oantario Strest
Cleveland, Obio 44113

and
The City of Cleveland; Ohis,

601 Lakeside Ave., Room 106
Cleveland, Chio 44114

R e T e

ey ®3 s w1

LI ]

33 &

"ORIGINAL ACTION

CASE.NO.

COMPLAINT FOR PEREMPTORY
AND ALTERNATIVE WRITS OF

' PROHIBITION,

CLASS ACTION COMPLAINT FOR -

- PEREMPTORY AND -

ALTERNATIVE WRITS OF
‘MANDAMUS, AND FOR
ATTORNEYS FEES AND COSTS

(With Affidavits Per S.Ct. Prac.
R.10.4(B))

Paul M., Greenberger (0030736)
(COUNSEL OF RECORD)

Timothy J, Duff (0046764)

Jordan Berns (0047404).

BERNS, OCKNER & GREENBERGER,
LLC

3733 Park East Drive - Suite 200
Beachwood, Ohio 44122-4334
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and o :

Sharon A. Dumas, Director of -

Finance, . :

City of Cleveland, Ohio : ) »
. 601 Lakesnie Ave., Room 106 [

Clevéland, Ohio 44114 S

and - H

Jumes Hartley, Treasurer,
City of Cleveland, Obio

601 Lakeside Ave., Room 106"
Cleveland, Ohio 44114

[T Y I T )

Respondents.

: Introduction
1. Thls Coutt: has without excepuon repeatedly recogmzed and vindicated the
absolute-supr&macy of the General Assembly’s exclusive- povwer under Ohm Const. Axt
v, §1, to establish courts and dateﬂmne their jurisdiction, over a mumcnpahty s Ohio

Const. Art. XV]]Z, 83, homearu]e powers. Siate ex rel. Cherrington v. Huts’mpt.ller

(1925), 112 Chio St. 468, 474, 147 N.E. 647, State ex rel. Ramey v: Davis, 119 Ohio St.

596 (1929), In re Fortune (1941), 138 Ohio St. 385, 388, 35 N.E.2d 442, and Cuppﬁ V.

" Toledo (1959), 170 Chie St. 144, 163 N.E.2d 384. The General Assembly thus Vt’;Stﬂd

municipal courts with jurisdietion over the “yiolation of any ordinance,” with but one
explicitty Imumd exception t.hat is i;:relévant to this matter. R.C. 1901.20(A)(1) (with
emphasis added) B

2. Because the General Assembly vested in municipal courts the judicial

power over ordipance’ violations which Respondent- Clerk and Respondent Hearing

Examiners have exercised, and are about to-exercise, said Respondents are patently and
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unambiguously without jurisdiction to proceed, thereby necessitating this Court’s

immediate fssuance of extraordinary writs, all as detailed below.

3_ - . While this case addresses both Respondent Cleveland’s lack of authority -

to divest the Cleveland Municipal Court of its constitutionally reposed jurisdiction over
the “violation of any-ordinance,” and Cleveland’s concomitant unlawfil transfer of said
jurisdiction to Respondent Clerk and Respondent Hearing Fxaminers, it implicdtcs
neither home-rule, traffic regulations,-nor this Coourt’s decisions in State ex rel. Scott v.
City of Clevéland, 112 Ohio ‘St.'3:d 324, 2006-Ohio-6573, 859 N.-E.Z(i 923, and
Mendenhallv. City of Akron, 117 Ohio-St.3d 33, 2008-Ohio-270, 881 N.E.2d 255.

4. 'The General Assembly exercised its exclusive power to establish couxts
. and _dgtermine—their juﬁsdicﬁon under Ohio Const. Art. ¥V, §1, State ex rel. Ramey v.
Davis (1929), 119 Ohio St. 596, by enacting -}1.0..1901.20(1&)(1), under which municipal
courts were granted juris&ic;ion over the “violation of any ordinance ... urless the
" violation is required fo be handled by a parking violations bureau pursuant to Chapter
4521 of the Revised Code ....” [Emphasis supplied ] Jurisdiction over cven the mast
. mtinor vehicle parking and standing violations that are to be civilly enforced has been

‘reposed by the General Assembly in the municipal courts. Id. The Constitution and this

stahite are clear: a municipal court has jurisdiction over absolutely all ordinance- -

violations (save for the aforesaid exception) because the term “any’® ordinance means

“every™ and “all” ordinances. See,.State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-

2787, 889 N.B.2d 995;at 133.

5. A_L municipality’s home-rule_powers are of absolutely no consequence here

because the General Assembly’s powermnder Art. IV, §1 “supersedes the general power
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f local self—govemmcnt, as granted in Section 3, Article XVIIL” State ex rel.

Cherrington v. Hufsmpxl}er (1925) 112 Ohio St. 468 474, 147 N. E 2d 647 and further,

becausc “[mJunicipalities have no power to estabhsh courts or regulate the administration -

of justice.” In re Fortune (1941), 138 01:110 St. 385, 388, 35 N.E.2d 442, [A]l emphasis

supplied.] See also Cupps v. Toledo (1959), 170 Ohm St. 144, 163 N. E 2d 384

6. VioIations of Respondent Cleveland’s speeding and red light-ordinances,

Codified Ordinances §433.03 and §413.03 (heremaﬁer referenced “§”), whwh are

e enforced by the imposition of civil sanetxons are being unconsumtlonally adjudlcaied in

the Cleveland Parking - leatzons ‘Burean (“Parking Vo[atmns Bureau”) by

Respondents. Mahon and Peterson, Hearing Examiners appomtad purmzant to §455.03¢)

by Respondent Clerk, Earle B. Turner, all of the foregoing pursuant to §413.031, instead '

of bemg adjudicated by the Cleveland Municipal Court in which the General Assembly,
" “through R.C. 1901.20¢A)(1), has reposed subject matter Junsdlcﬁon ove:rl {fie “violation of
. gny ordinance” pursuant to its aforcsald superior constxtutwnal pOWET.

7. Cleveland’s enactment of §413.031 "is thus impotent to deprive the
élévelanci Municipal Court of jurisdiction over the civil épfoicement of speeding and red
light ordinance violations, and further incapable of diminishjﬂg or enlarging the powers
of 'tﬁc Parking Vlolahons Bureau and Respondent Clerk, both creatures of statute. Siafe
ex rel. Kuntz v. Zangerle (1935), 130 Olno St. 84, 197 N E. 112 and New Bremen v. PUC
(1921), 103 Ohio St. 23, 132 N.E. 162. '

8.  Thus, per Ohio Const, Art. TV, §1, R.C. 1901.20(A)(1), R.C. 190L31(E),
and R.C. Chap. 4521, Respondent Clerk and Respondent Hearing Examiners patently and

unambiguously lack jurisdiction. to- adjudicate anything beyond “parking infracticns,”
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statutotily defined to involve oply the' parking or standing of 'vebicias under specifically

defined circumstances pot remotely. present m gpeédiﬁg apd_red light ordinance

violations.

9.  Asaresult, a writ of prohibition niust issue against Respondent Clerk and

Respondent Hearing Examiners, “both to prevent the future unauthorized exetcise of

jurisdiction and to correct the results of previous jurisdictionally unau thorized actionl,]”

(Bmphasis sic) State ex rel. Lityy v. Leskovyansky (1996), 71 Ohio St3d 97, 98,671

‘N.E.2d 236, State ex rel. Rogers v. McGee Brown (1997), 80 Ohio St.3d 408, 410-411,

686 N.E.2d 1126, and-State ex rel. Stern v. Mascio (1998), 81 Ohio St.3d 297, 298-299,

691 N.E.2d 253, and a writ of mandarsus must issue against Rcsf.ondents Cletk,

Cleveland, Dumas, and Hartley compelling them fo immediately restore any monetary

fines; penalties, or other sanctions obtained as a result of the aforementioned

unconstitutional usurpation and- exercise of judicial power. Because said money never

did in reality beleng in the hands of said Respondents it must be restored to the rightful

owners, even in the absence-of & controlling statute. State ex rel.. Zone-Cab Corp. v.

' Industrial Com. (1937, 132 Ghio St. 437, 443-44, 8 N.E2d 438.

10. Because the pertinent facts are uncontroverted and it appears beyend
doubt that Relators are entitled to the requested extraordinary writs, peremptory writs
should be granted under the terms set out above. State ex rel. Morenz v. Kerr, 104 Chio
St.3d 148, 2004-Ohio-6208, 818 N.E.2d 1162, at §13, and Stare ex rel. Sapp v Franklin

Cty. Courl of Appeals, 118 Ohio 5t.3d 368, 2008-Ohio-2637, 889 N,E.2d 500, at J14.

11. However, should this Coust determvine that peremptory wiits are-

inappropriate it should issue alternative writs because, at a minimum, DO question can
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exist that Relators’ claims may have mert. State ex rel. Mason v. Burnside, 117 Ohio

St3d 1, 2007-Ohio-6754, 881 N.E.2d 224, at {8, and State ex rel. Duke Energy Ohio, Inc. -

v. Hamilton Cty. Court of Common Pleas, 126 Ohio St3d 41, 2010-Ohio-2450, 930
N.B.2d 299, at ]14.

1le ;’ag;z’es

12.  Pursuant to S. Ct. Prac. R. 10.2, and Civ. R. 44.1, this Court ig asked to

take judicial notice, which this Court may do “at any stage of the proceeding,” per Evid.

R. 201(F), of all of the codified municipal ordinances of Respondent City of Cleveland,

Ohio, true copies of all of which are attached hereto-as Ex. A, including Sections 94, 99 -

and 1.00 of the Cleveland City (fhaxter,_ Cleveland Codified Ordinances §413.031 (Use of
Automated Cameras to hnpose Civil Penalties upon Red Light and Speeding Violators),
§433.03 (speeding), §413.03 (zred light), and §459.03 (Parking Violations Bureau).

13, Respondent Earle B. Turner, (“Respon&ent Clerk™), is the clerk of the
Cleveland Municipal Court, and the viol'ationg cletk of the of the Parking Violations
- Bureau per R.C. _4521.05_(A) and §459.03(l;), and Resp_ondel:_lt Brian':Mah(_)n, Hearing’
Examinér, and Respondent Verl;n Peterson, Hearing Examiner (“Respondent Hearing
Examiners™), arc Hearing Examiners within the Parking Violations Burean who have
been appointed by. Respondent Clerk to that position pursuant to R.C., 4521.05(A),
§459.03(b) and §413.031(k).

14. . Relator Chuistoff is in receipt of a Noﬁ‘ce of Liabﬂity for alle-gedly
violat:%ng: §413.031, a true copy of the fifst-page of which, with Relator Christoff’s
Afﬁdavit, is attached as Ex. B, over Wh;é(:h Respondent Clerk and Respondent Hearing

Examiners and Peterson are about to, or are about to continue. to, unlawfully exercise
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judicial power pursuant to §413.031(k), §459. 03(b) and R.C. 4521.08((3), for which
Relator Chuistoff has no adequate remedy in the ordmary course of the Jaw.
15. On or about Noveraber 10, -2010, Relator. Goldstein, the class

representative, paid to Respondent Clerk the sum of Four Hundred Dollazs ($400.00) as

evidenced by Bx. C, in satisfaction of three (3) Notices of Lisbility for alleged violations .

. of §413.031,' true copies of ihé first paées of which, with Relator Goldstein’s Affidavit,
are also attached hereto as part of Ex. C, and an additional Noti;;e of Liabil_itsr }‘.hat has
been rniépIag:ed. |

16. 'The class of Relators .televant. t(;.i the Wﬂ“: of mandamus consisis of class
:epreséntaﬁve Relatqi’ Gbldsfeiﬂ, and-of all others Who have paid monef to R;esppndegt
Clerk for violating or allegedly-violating §413.01 in said 'ﬁaspondent’s capacity as the
§459 03(b) violations clerk of the Parking Violations Bureau.

17.  Given that the class.of mandamus Relators. mcludmg, thontﬁmitaﬁon,
Relator Goldstein, challenge the unlawdful exercise &.of Judmxal Apawe'r_ by the Respondent
Clerk and Respondent Hearing Examiners over the violation of any dfdinanée otherthan
a parking infraction defined by R.C. 452101, et seq., all of the aforesaid clags of

 mandamis Rélétdrs éfe not only ‘similarly sitl_xated, they al;:e idgntica]ly situated.

18, Pursuent to §459 03(), RC. 1901.31(F), R.C. 4521.05@, and the

E Cleveland Charter provisions, the money received by Rcspondsnt Clerk for the civil

enforcement of violations -of Cleveland’s speeding-and red hght ordinances through '

§413.031 is periodically disbursed by said Respondent Clerk 40 Respondent James

© Hartley, Treasurer of pron&ent Cleveland (“Respondent Trcaéuref’), Respondent

Sharon A. Dumas, Ditector of Finance of Respondent Cleveland (“Respo-ndent Director
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of Finance™), and/or Resp-ondent Cleveland, who are thereafler in receipt of money so

collected by Respondént Clerk;, and who have the power and the clear legal duty to

_disburse said funds as sought herein.

19.  Pursnant to §94 of the Cleveland City Charter, Res;mndent Director of
Fmance “shall have charge of the Department of Finance and the admmlstraton of the
financial affairs of the City, including the keeping and supemslon of all accounts; the
custody and disbursement of City funds and i‘zloneys; ... the control over expenditures; ...
and sﬁch other duties as the Council may by cﬁdinanee require.” a

20. . Pursuant to §99 of the Cleveland City Charter, “There shall be in the
Depariment of Finance a Division of the T‘reasury which shall be in cha:rge of Ti:e City

Treasure:r [ie. Rcspondent Treasurer], who shall be thc custodian of all public money of

the city and all other public money coming into h1s hands ag City Treasurer The City

"Freasurer shall keep and preserve such moneys in the place or places determined by
ordinance or by the provisions of any law applicable thereto.”

21,  Pursuant to §100 of the Cleveland Cﬂy ChHarter, “Except as otherwise

provided in this Charter, the City Treasurer shall, under the snpervision of the Director of

Fljnanfje, ... shall also recrcivc and disburse all ;)ther public money, coming into his hands
as City Treasgrer,—in pursuance of such regulations as may be prescribed by the
authorities having lawful control over such funds.” |

22,  Pursnant to R.C. 1901.31(G), R.CI 4521.06(D) and R.C. 4521.07(E),
Respondent -(.Zlerk is required to keep and maintain records o-f the respective amounts

received by him from the violators of an ordinance thereby allowing for the immediate
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determinafion of the amount of any money due any Relator within the class of mandarmzs

Relators. -

COUNTI .
Writ of Prohibition
L~ Jarisdietion of Municipal Courts. - |

23. ©Ohio Const. Art, TV, § 1, grants to the General Assembly the sole

authority 1o create municipal courts by érqviding (ﬁritli emphasis added):

The judicial power of the state is vestedrin.a supreme court,
courts of appeals, courts of common pleas and divisions thereof,
and such other cowrts inferior 1o the supreme court as may from
time fo time be established by law.

24, “Established by law” means established by the state legislature, ie., the
General Assembly, not by the legislative body n;of* a municipal oori)oration such: as
Cleveland City Couﬁcil. State ex rel. Ramey v. Davis (1929), 119 Ohio St. 596, 165 N.E.
298, |

25, ‘The powet fo create a éourt carties with it the power to define its
furisdiction. Ramey, Id. |

26. Mumicipal courts, the establishment and jpﬁsﬁcﬁen of wﬁch are defined
by law, e, by R.C. 1901.0], et seq., are within the class of inferior courts confemplated-
by Ohio Const. Art. IV, § 1. | |

| 27..  “The municipal court has jurisdiction of the violation of any ordinance of
" any municipal corporation within vifs_tem'tory L wiﬁbut one, and only one exception,
_to wit: “...unless the violation is required to bs: handled by a parking vidlations bureay

pursuant to Chapter 4521 of the Revised Code ....” R.C. 1920.01(A)(1). [Emphasis

. supplied.]
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28, It corﬁes as no su:iurise that meither speeding nor red light ordinmance
\dol;tians, whether civilly or crimipally enforced, -are within. the class of violations
“}equired to be handed by a parking violations bureau pursuant- to Chapter 4521 of the
Regiséd Code ...” Id.

29, ,Uz;der R.C. 4521.02(A), a “vielation is reguired ‘to b:;’ hm'zdled by a
parking viokations buréau” when (with emphasis added): | |

a. . Alocal aﬁtflarity enacts an erdinance;

b. “that regulates tﬁe standing or parking of veliicles;”

c. “that a viclation of the regulatory ordinance ... shall not be considered a
criminal offense for any purpose;”’ ’ ‘

d. “that a person who cominits the violation shell not be arrested as a result
of the commission of the violation;” . T

e- “that the violation shall be handled pursﬁant to this chapter;” and

£ for which a fine is adopted which shall not “exceed one Jundred dollars,
' plus costs and other administrative charges, per violation.™

30.  Thus, “If a parking violations bureau ... is established pursuant to section
4521.04 of the Revised Code ... the bureau has jurisdiction over each parking infraction
thatisa violation of an ordinance ... of the municipal corporation ... that established the

burean ..." R.C.4521.05(A). [Emphasis supplied.]

31.  The limited subject matter jurisdiction of a parking violations bureau is

further clearly stated under R.C. 4521.05(C) (with cmp]iasis-added),:

If a local authority does not enact an ordinance ... of the type-deseribed
iia division (A) of section 4521.02 of the Revised Code in relation to an
" ordinance ... enacted by the local anthority that regulates the standing or
- parking of vehicles ... a violation of the particular regulatory ordinance
" is not a parking infraction for purposes of this chapter. :

-10 -
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. 32. The violations which are so “required to be handled by a parking

violations bureaw™ are defined as parféiug inﬁacﬁoﬁs by R.C. 4521.01(A), and it is self

" evident that neither speeding nor red light ordinance violations are “parking infractions.”

33, So comprehensive is the jurisdiction constitutionally granted municipal

courts by the General Assemmbly over the violation of any ordinance that such court even
retains jursdiction over the ﬁilly decriminslized vielations of parking or standing

. offenses, among the lowest forin or criminal offenses, when “fhe violation is not

required to be handed by a parking violations bureau ..." R.C. 1901.20¢A)(1).

[Emphasis supplied. ] .

34. Excépt by an act of the General Assembly, the Parking Violations
-Bureéu’s gubject maitet jurisdiction, cannot be expanded at fhe expense of the municipal
court’s_jurisdiction over the “violation of any ordinance,” beyond -amy “parking
infraction that is a violation of an-ordinance,” R.C. 4521.05(A). [Eriphasis supblied.]

35. | Hence, pursuant to R.C. 1901.20(A)(1) and 4521.05(C), the municipal
court has jurisdicﬁc;n over the violation of absolutel'y and ﬁnequivcica]ly all municipal
ordinances, even. full,‘y decriminalized ordinances which regulate the standing or parking
of vehicles, except where the violation is requiréd to be handl;ed by a parking violations
bureau. ‘

IL Appeals from n.mm'cigal c-crﬁrts.
' 36, Ohio-Const. At 1V, §3(B)(2) provides:

- Courts of appéals shall have such j:-nisdicfion as may be provideﬂ
by law to review and affirm, modify, or reverse judgments Of final orders
of the courts of record inferior to the court of appeals within-the

district....

(Emphasis added.)

-11-
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37.  “[Plrovided by law” as used in At 1V, §3(B)(2), similar fo the phrase
westablished by law” as used in Ohio Const. Art. IV, §t, “empower(s] the General

Assembly to alter the appellate jurisdiction of the Court of Appeals,” State'v. Collins

(1970),24 Olio St2d 107, 107:08, 265 N.B.2d" 261, and “The maunicipal courts.

established by section 190101 of the Revised Code ... are courts of record” K.C.

1901.02(A).

38.  Appeals from adverse judgments rendered by a municipal court are thus-

taken directly to the court of appeals perR.C. 1901.30(A)with emphasis added):

To the court of appeals in accordance with the Rules of *Appellate

Procedure and any relevant sections of the Revised Code, including, but -

. pot Limited to, Chapter 2505, of the Revised Code to the extent it is not in
conflict with those rules. .

39, A municipality cannot by ordinance affect appeliate rights. In re Fortune
(1941), 138 Ohio St. 385, 35 N.E2d 442 [emphasis supplied]. See also Cupps v. Toledo
(1959), 170 Ohio St. 144, 163 N.E.2d 384.

40.  §413.031 further usurps and misdirects judicial power on appeal. While
the appeal of a true parking infraction receivés a one-level appeal on the regular docket

of the court to a judge of the municipal court, per R.C. 1901.20(C) and R.C. 4521.08(D),

and the appeal of a speeding or red light ordinance violation is to the court of appeals per

R.C. 1901.30(A), an appeal of speeding and red light ordinance violations under

§413.031 is relegated to a R.C. Chap. 2506 administrative appeal to the Court .of

Common Pleas. Scoft, at {24
. 41. Despite the fact that Relator Christoff would be deprived of his right fo

appeal an adverse judgment to the court of appeals per R.C. 1903.30(A) if his alleged

-12 -
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ordinance violation were properly before the municipal court pursuant to R.C.

1901.20(A)(1), the patent and unarbiguous fack of jurisgiction by Respondent Clerk and

Respondent Hearing Bxaminers makes, the availability of either appeal_or injunetion

imelevant. Department of Administrative Services, Office of Collective Bargaining ».

State Employment Relations Bd. (1990), 54 Ohio St.3d 48, 53, 562 NE2d 125. See,

_also, State ex rel. Novthern Ohio Telephone Co., v. Winter (1970), 23 Ohio St.2d 6, 260

' N.E.2d 827.

III. Both a parking violations burean and. a clerk of courts are creatures of

- statute, snd their .powers_or jurisdiction cannot be_affected by-municipal
ordinances. '

42, “If a parking violations burean ... is established pursuant to section
4521.04 of the Revised Code ... the burean has jurisdiction over each pnrlﬁﬁg infraction
that is a violation of an ordinance ... of the municipal corporation ... that established the

bureau ...." R.C.4521.05(A). [Emphasis supplied.]

. 43. R.C.1901.31 defines a municipal court clerk’s pov'vvers and allows them to

be exp.an.ded to “perform all other duties that the judges-of the court may prescribe.”
R.C. 1901.31(E). {.Emphasis. supplied] .
" 44, Respondent Clerk s both the clerk of the Cleveland Municipal Court and
the violations clerk of the Cleveland Parking Violations Bureau, pursuan{ to both Ké[
4521.05(A) . and §459.03(b), and was theréby dele;géted the authority to appoint
Responﬁent Hearing Examiners. a

" 45..  As creatures of statute; the Parking Violations Bureau ..alfd Respondent
~ Clerk “can exercise only such powers as are expressly delegated by statute and only Such

implied powers as are necessary to camy into effect the powers expressly delegated.”

-13 -

APX 023




State ex rel. Kuniz v. Zangerle (1933), 130 Ohio St. 84, 197 N.E. 112. Sec, also, New

Bremen v. PUC/(1921), 103 Ohio 8t 23, 132 N.E. 162.

.IV. . Respondent Clerk and Respondeﬁt Hearing Exalﬁingrs are abouf to
mmlawfully exercise judicial power. ' '

- §413. 031(k) prowdes that a “decision in faver of the City of Cleveland

may be enforced by .. am,r ather means provided by th\, Revised Code™ [Emphaszs
supplied.] |

47. :One “means ;-:r_ovidcdl by. the Revised Code” is set forth in R.C.
4521 .08(C), which allows Respondent Clerk to file in the dlevelmd Mumicipal Court a
_1udg;mcnt or defanlt judgment of the Parking onlat}ons Burean, thereby giving such
judgment “the same force and effect as a money judgment in a ciwl actiosn;” (emphasis

added) which, in tum, constitutes the*amrcise of judicial power by Respondent Clerk and '

‘Respondent Hearing Exammars because “[tthe proccedmg contemplated by the sechcms '

of-the [Cod1ﬁed Ordmanc:es] now under cons1deratmn does confer power to rendezr a

| judgment -.. that is binding .. upon all litigants vntil overruled .. o State*v Cox (1913),

87 O]no St. 313, 333-34, 101 N.E. 135 and “[]]udlma] power is the power of a court to
decide and .pronounce a Jqument anid carry-it into effect between persons and parties-
who bring a case before it for decision.” Id. .

48,  Additionally, Respondent Clerk and Respondent Hearing Examiners

alre-ady have, or are about to determine issues of fact and law over Relator Christoff’s |

alleged walahons of §413 031 pursuant to §413.031(k)(1)-(4), and R.C. 4521 08(C), such..
detennmatlons conshtutc the clear, unambxguous patent and unlawfild exercise 3ud1c1a1

power.

-14-

APX 024




49,  “If the statute [here, the ordinance] in question required fhe determination
by the clerk of any issue of fact or 1egal prineiple mvolved this would have been an
unwarranted exercise of judicial power. » Hocking V. R. Co. v. Cluster Coal & Fi eed C’o
(1 9'18_),‘ g7 Chio St. 140, 142, 119 N.E. 207.

50. I addition, or in the altemative, itrespective of whether Respondent Clerk
and Respondent Hearing Examiners have aIIeady exercised Ju&xma] power, R'elator

Chnstoﬁ' is entitled o the issuance of the writ of prohlbltion, because where, as here, sald

'Respondents “patently and unamb}guoubly Jack{] jurisdiction over the cause, prohibitien -

will He both to prevent the future unauthorized exercise of Junsdm‘tmn and to correct the
results of previous jurisdictionally unauthorized actzans.” State ex rel. Stern v. Mascio
(1998), 81 ChioSt.3d 297, 298—295", 691 N.BE.2d 253, 255 citing State ex rel _Rogers V.
McGee Brown {(1997), 80 Ohio St.3d 408, 416, 686 N.E.2d 1126, 1127 (emphasis
~supplied) and Rogers, 80 Ohio St.3d at 1127-1128 (“... rejecting a similar contention that
a writ of prohibition will pot issue where the respondent j’u.('ige already exercised the

Juchcml act sought to be prevented ... )

51. Various addmonal principles have bgen repeatedly articulated by this —

Court which precinde the exercise of Judwmi powcr by Rgspondent Clerk and

Respondent Hearing Examiners_over violations of Clevelard’s speeding and red light -

ordinanees pursuant 1o & municipal ordinance, to wit {with all emphasis added):
a, That which constitutes judicial power —wﬁén exercised -by the
municipal cow:;tt over the violations of any GYM, must by definition also
constitute judmal _power when exercised by the parking violations bureau

throngh Respondent Clerk and Respondent Hearing Examiners over the

-15-
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violation of §413.031 — an ordinance, as this Court held in State ex rel. Coyne

v. Todia (1989), 45 Obio St3d 232, 236, 543 NE2d 1271: “By secking
excluswe Junsdmtlon at-the cxpense of relators-mayor’s .courts, respondents
are about to exe:rcmse Jud1c1al power —that cun‘ent]y exércised by the mayors |

b, - . “Section'1, Asticle IV, is a special provision of the Congtitm:ipn
ﬂaat has -to do with the creation of courts, and as such supersedes the general
pc;wez' of lcéal self-government, as gran-t‘ed in Section 3, Article XVIIL.” State
ex rel. Cherrington v. Hutsinpiller (1925), 112 Ohio St. 468, 474, 147 N.E.
647.

c. . _“[N]o power exists in the municz'-pa[iﬁes of this state by their own
fiat, by charter of otﬁ;rwise, to cr;zrtte a court or courfs, and thus seek to.

exercise the judicial power in contravention of Section 1, Article IV, of the

_ Constitution.” State ex rel. Cherrington, 112 Ohio St. at 472-75. [Emphasis

supplied.] .

d. The “home rule” authori‘.y. granted fo muniéipaliﬁas b;s'r Seetion 3
of A"rﬁcle XVIII, Ohio Constitution, to “exercise all powers of local self-
government and to adopt and enforce within thejr limits such local pohce

tary and other similar regulatlons, as are not in conﬂlct with general Iaws
and, by Section 7 of Article XVIII, to “frame and adopt or amend a charter for
its goveroment and * * * exercise thereunder all powers of local self-
government” does not include the power to re:gulate the jurisdiction of

courts established by the Constitution or by the General Assembly

-16-
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thereunder. Cupps v. Toledo (1959), 170 Ohio St. 144, syllabus, 163 N.E2d

384.

e . “l\dnnicil;aﬁﬁes have no power o establish courts or regulate the .
-adminim‘-tion of justice” Jn a;'e l.Forzune. (1941), 138 Chio St. 385, 383.
{Ermphasis supplied.] Ses, g‘lso, Cupps v Toledo (1959), 170 6hio St. 144,
163 NLE.2d 384, |

L A mu:ﬁcipaﬁty cannot by ordinance affect appellaté n‘ghté. Inre
Fortune (1941, 138 Ohio St. 385, 35 N.E.2d 442,

52 As a result of the foregoing, Respondent Clerk and Respondent Hearing
Examiners have exercised, and are about to continue o Vexercise, judicial power over
Relatq.r Chistoff’s Not‘i-ce of Liability of the violation of an ordinance which is cleatly
'ﬁot auﬂloﬁzéd by law, and which-contaveneé not only-Ohio Const. Art. IV, §1, but also
| R.C. 1?01.20(}5.)(1), RC. 1901.30, and R.C. 45.21.01, et seq.; entitling Relator Christoff
1o a writ of prohibition. ' -

V. “Lhis Court has not yet been:asked to. address and apply.the snpremacy of the
Ohio_ Constitution’s.. courts pravision, Art. IV, §l1, over the home:-rnke

provision, Axt. XVIIL, §3, to §413.031.
53, Neither Mendenhall v. City of Akron, 117 Ohio St.3d 33, 2008-Ohio-270,

881 N.E.2d 255, nor State ex rel. Scott v- City of Cleveland, 112 Ofhio St.3d 324, 2006~
Ohio-6573, '859 N.E2d 923, addresses a municipality’s wnlawful intrusion upon the
Generai Assembly’s impermeable and exclusive authorify under Sécticnx 1, Article TV of~
the Ohio Constitution, and néne of the rulings in those two cases touck upon this issue.

54 Noune of the litigants in Seosz and Mendenhall raised the issue of the

General Assembly’s exclusive authority under Section 1, Article IV of the Ohio ;

-17-
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Constitution to vest judicial power in courts and determine their jurisdiction. Unlike

Scott and Mendenhall, this case does not implicate a municipality’s home-rule pewefs

 under Section 3, Article XVIII of the Ohio Constitution. Instead, it tutns entirely upon .

the- appli cation of Section 1, Article IV of the Ohio Constitution which, as noted above,
- this Cou:{t has repeatedly held supersedes the hqme;nﬂe powers of mynicipalities. See
Cupp.s‘, 1 70 Ohio-St. 144, at paragraph one of the syllabus; In re Fortune, 138 Ohio St. st
388; Ramey, 119 Ohio St. 596 at syllabus; and Chervington, 112 Ohio St. at 474

55.  While the issue of ]unsdlohon was raised in Scett, in ifs opinion tlus Court

_'dealt only with the Junsdlctxon of Cleveland and apphed the traditional home-rule

oonﬂmt test found in Struthers-v. Sokol (1923), 108 Ohio St. 263, 140, N.E. 519, in
g:oncluding' that “it is unclear-whether Section 413.031 conilicts with‘R.C. 4521.05.” I,
2006-0hion-6573, at 1IéO. .This Court did not address the creation of, a;mi- vesting of
;jti—risd.icﬁon 1.11, the Cleveland quicipal Court—by the General Assembly pursuant -tc‘;)
Section 1, Article IV of the Ohi.o Constitution and Chapter 1901 of the Ohio Revised
Code.

Vi Re[atai' Christoff is entitled to the issuance of a writ of prohibition.

56.  Relator Christoff has established the requisite elements for the issnance of
a writ of prohibi'tion, narnely:- (1) that the Respondents are about to exercise judicial or
quasi-judicial authority, (2) the authority is unauﬂmﬁzeq by law, and (3) denying the writ
will resalt in injury for which no other adequate remedy exists‘ in tﬁe érdinary course of
law. Department of Admz‘nist-raﬁvé Services, Qffice of Collective Bargaining v. State

Emp?oyment Relations Bd. (1990), 54 Ohio St.3d 48, 53, 562 N.E.2d 125.

18-
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57. The parking violations bureau is not a tribunal having general subject- -

niﬁtter jurisdiction and, therefore, carmot determine ifs own- jurisdiction. State ex rel.
Sliwinski v. Unruh, 118 Qhio St.3d 76, 2008-0]31'6—173{, 886 NEZd 201, at 98, citing
Scott, at 6. - |

h 58, Because Respondent Clerk and Resimndent Hearing Bxaﬁners are “...
without jurisdiction whatsoever to act, the availability or aécquacy of a remedy of appeal
to prevent the resulting injustice is immaterial to the exer.cise of supervisory jurisdictien
bya -supeﬁor coutt to prevent usurpation of jurisdiction by the inferior court: See:Statz, ex
"rel. Northern szio Telephone Co., v. Winter (1970), 23 Ohio S‘t.Z& 6. See, aléo, Hall v.
American Brake Shoe Co. (1968), 13 Ohio 8t.2d 11, 13." ' Siate ex rel. Adams v.
Gusweiler (1972),30 Ohio St2d 326, 329, 285 N.E2d 22. | |

| 59. Deséite the foregoing, it must nonctheless be stated that §413.031 also

- ousts thé court of appeals of appellate j urisdiction over judgments rendered for v:iol‘aﬁpns

of Clevéiand’s speeding' and red light ordinances by: ef_fecti}rely transferring ;apﬁellhte
jurisdiction frem the court of appeals, 1901.30(A), to thé court of common i)leas &S an
' ad'min.istrati\.fe appeal, Scoft, at §24, all in violation of Ohic Const. Art. IV, §3(B}2), R.C.
' 1901.30(A), R.C. Chap; 2505, and the applicable court Rules.

60. ' The exercise of such judicial power by Réspondc:nts Clerk and Respondent
Hearing Examiners is unauthorized l;y law because said Respondents patently and
| unambiguaﬁsly lack jurisdicion. Said unlawful and unwarranted exercise_of such
judic.ial powér by said Respondents will result in injuty for which no other adequate

remedy exists in the ordinary course of law.
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61.  Accordingly, Reiator Christoff is entitled fo the request;ed writ_ of
- proh1b:rtmn to prevent Respondent Clerk and Respondent Heanng Exammers ﬁom
.exermsmg Juchcml power they are about to ¢ exercise over Relator Christoff’s Notice of
Liability for avmlatlon of §413. 031.

62. Becausc the pertinent facts are uncontroverted and it appears beyond
doubt that Relator is -entitled to the reqz;ested extraordinary wnt_ of prohibition, a
peremptory writ of prohibition should be granted. State ex rel. Morenz v. Kerr, 104 Ohio
St.3d 148, 2004-Ohio-6208, 818 N.E.2d 1162, at 13, and State ex rel. Sapp v. Franklin
Ciy. Court of Appeals, 118 Obio St.3 368, 2008-Ohio-2637, 889 N.E2d 500, at §13.

' 63. However, should thjs’ _Conﬁ determine that a percmptory writ is
.inappropriate it should issue an alternative writ becauss, at a.minimum, no que-sﬁon can
exist that Relator’s claims-may have me'rit. State ex rel. Mason v. Burnside, 117 Ohio
St.3d 1, 2007-Ohio-6754, 881 N.E.2d 224, 98, and State ex rel. Duke Energy Ohio, Inc.
V. Hamilzon Cty. Court of Common Pleas 126 Ohic; St.3d '41, 2010—0&0—2450, 930
N E.2d 299, at {14.

"64. The wnt of prohibition should both “comect the r&sults of previous
jurisdictionally unauthorized actions™ (Stern, 81 Ohio St.3d at 298-99), and preclude
Respondent Clerk and Respondent Heﬁng Examiners from exercising judicialk power
over “t:'ue violation of any ordinance” unless such “violation is required to be handled b,;;
a parking violations burequ” pursuant to R.C. 4521.02(A), namely, 'when‘(wiﬂ; emphasis
added): '

a. Respondent Cleveland enacts or has enacted an ordinance:

"b. “that regulates the standing or parking of vehicles;”
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c. “that a violation of the re’gulatqry ordinance .. shall not be considered a
cnminal ajfense for any pwpose

d. “that a person who commits the violation skall not be arrested as a resuit’

of'the oomm;ssmn of the violation;”
| e “that the violation shall be ‘handled pursuant to this chapter;” and
f for which a fine is adopted Wh1ch shall not “exceed one hundred dellars,
plus costs and other administrative charges, per violatien.” .
COUNT II
Writ of Mandamus
| 65. Relator Goldstein, individually and s the class representative, restates the
forego.ing as.if fully rewritten herein and ﬁ:rﬂlér alleges that:
' . 66. Relator Goldstein and the class he represents have a clear legal right to.
have réﬁmdcd any and all money wrongfolly cellected pursuant to the a-for%ai&
unconstitutional exercise of judicial power, and Rcspogdcnt Clerk, Respondent Treasurer,

‘Respondent Director-of Finance, and Respondent Cleveland have a correspbndiné clear

Jegal duty to refund that money to him and to the class, irresbectz‘ve of whether any of -

such morey has been expended in furtherance of collection or enforcement efforts, or

otherwise. The tisk and burdcn of such expendatures of unconstzmhonally collected

funds must falt upon Respondents.

67. Having established that the fines collected by Respondent Clerk were
collected through the aforcmenmncd unconstitutional processes establmhed by §413.031,

said 1d€nt1ﬁabls finids in the amount oru.’mallv collected from Relators which meney

either remain in the hands of Respondent Clerk, or pursuant to R.C. §§1901.31(F),
4521,05(A), §459.03(b), and/or §459.03(c), which have been paid by Respondent Clerk

into the hands of Respondent Treasurer, Responderit Director of Finance, or Respondent
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Cleveland, or which have been so cqilacte& but ;-xpended for collection, en:forcement,' or
’ otﬁerwim, §459.03(d), now attain a different status.

68.. Because said funds never did in reality belong in the hands of any of said
: Re'spoﬁdents said funds are o longer prqﬁ:erly part of the fimds held by them, and said
fimds _t'rz_ the amount Grigim;:l{z. collected should and must be restored by writ of

. nandanyus to the rightful owners, even in the absence of a controlling statute. State ex

rel. Zone Cab Corp. v. Industrial Com. (1937), 132 Ohio St. 437, 443-44, 8 N.E.2d 438.

69.  Some cases require an-additienal element for mandamus to the effect that -

a moﬁetary claim must be definite in amount. State ex rel, Brody v. Peltier {10“‘ Dist.

© 1985), 27 Ohio 'App. 3d 20, 21, 499 N.E2d 910, citing Williams v. State, ex rel. Gribben

(1933), 127 Ohio St. 398, 401, 188 N.E. 654, and State, ex rel. Barborak, v. Hunston
(1962), 173 Ohio $t.295, 301, 181 NB.2d 894, |

70.  This Icleineut has been uniquely satisfied at the outset of this litigation

because the amount to which ‘each Relator is entitled is immediatt.aly d'isce'mib.le by

Respondent Clerk from the rsconis he is required to maintain, to wit: “All moneys paid

into a municipal court shall be noted on the record of the case in which-they are paid ...

»” R.C. 1901.31(G); “the paymeni: of any fine, and any other relevant information shall be

entered in the records of the ... burean,” R.C. 4521.07(E); and “the clerk shall-enter the

fact of payment of the money and its disbursement in the records of the burean,” R.C.

4521.08(C).

71.  “In oxder to be entitled to the writ of mandamus, relators must establish a

clear legal nght to the requested relief, a comesponding clear legal duty on the part of

respondents to provide it, and the lack of an adequate remedy in the drdinary course of
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the law.” State ax rel. Steele v: Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, 815
N.E.2d 1107 at 16, clhng State ex rel. Moore . Mdlone;, 96 Ohio St.3d 417, 2002-Ohio-
4821, 775 NE24812, a0, |

72. Relator Goldstein has established on bebalf of himself and the class all of
the elements required for issuance of a writ of mandaxm_ls.

73.  When, as appropriate here, a court finds an ordinance unconstitutional in a

mandamus action, it may direct pubhc bodies ot officials to follow a constitutional course

in completing their duties, State ex rel. Zupanc;c v, Limbach (1991), 58 Ohio St. 3d 130,

133, 568 NE.2d 1206, and State, ex rel. Park Invest. Co., v. Bd, of Tax Appeals (1971),

‘26 Ohio St2d 161, 270 N.E2d 342, and the fact that tho statufes may not

~ expressly provide for a refind-by the aforementioned Respondents is not controlling,

State ex rel. Zone Cab Corp. V. Industrial Com. (1937), 132 Ohio St. 437, 443-44, 8

N.E.2d 438.

74. *In other words if a court dctc'nnnes that a cha]lenged ordinance is

unconstitutional, it may order a mumc:lpahty to satisfy its clear legal duty, te., to rectu:y'

any action taken pursuant to the uﬂconshtuttonal ordinance.” Parker v. Czry of Upper
Arlington, 10th Dist. No. 05AP-695, 2006'-01}10-1649,‘ at 920.

75. §413.031 s cleatly un'Consﬁﬁlﬁonal because it violates Ohio Const. Art.
IV, §1, and Art. IV, §3(B)2)- . |

76. Respondent Clerk is required: a) fo .. .pay all fines recetved for violation
of municipal ordinances into the freasury of the municipal corporation the ordinance of

ohich was violated ... ” R.C. 1901.31(F); b) as the §459.03(%) violations dlerk of the

_parking violations bureat, to disburse the “fine and penalties collected by a violaions
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clerk for a paking infraction ... fo the local authority whose ar.di;:ance e WS
‘_violdte‘ 2 R.C, 4521.05(2\); and c), to disburse all ménej;' ﬁaid in satisfaction of a
j.u.dgmeilt er default judgment to the local authority whose ordinance was violated, R.C.
4521.08(C). [All cﬁlphasis supplied.]- See, also, §459.03(6) (*“The fine, penaltics, fees,
and costs established for a parking infraction shall be collected, retained and disbursed by
the Violations Clerk if the parking infraction out‘of which the fine, penalties, fees, and
,c;osts arose occurred within the jurisdiction of the Parking Vz‘olaﬁons_'ﬁureau.”) _

77. Here, the local authority / munié’ipal corporation to whic_:h such money is

o be paid is Respc-)ndent Cleveland, under whose cited Charter provisions Respondents

Dumas and Hartley have the power of disbuxsement.
78. - This Court issued a'-wri_t of mandamus directing that unlawfil payments
should be refunded by holding that “ft]he rationale of this concept is that the [unlawful]

‘payraents siever did in reality betong in the [the Respondents’ hands] ... Jand are]... no

longer propezly a part of the fund and should be restored to the rightful owner.,” State ex .

rel. Zone Cab Corp. v. Industrial Com. (1937), 132 Ohio St. 437, 443-44, 8 N.E.2d 438.
79.  For the reasons set forth herein, Relator Goldstein. and the class of
similarly situated Relators hé,ve a clear Jegal right tp‘have Respondent Clerk, Respondent
Treasurer, Respondent. Director of Finance, and Respondent Cleveland, to 'restore the
money illegally eollected by them for otﬁcr than stamtoriiy deﬁged “parking
in fractions.,” to wit: ail monegr coliecte& by said Respondents undér the aﬁs;aices of the
Cleveland. Parking Vielations Burean pursuant to §413.031, for violations of Cleveland’s
speeding and red light ordinapces, or collected in satisfaction of any judgment for said

violations.

-4 -

APX 034




80.  The said Respondents have a corresponding clear legal duty to restore
said sums to the Relators, as set forth herein,

81, . Wherefore, a writ of mandanmus must issue compelling Respondent Clerk,

restore to each Relator the specific amount patd by each Relator to Reépondent Clerk, as
appears on the records of said Respondent Clerk, for other than statutorily defined
“parking infractions,” to wit: all"money collected by said Respondents under the

auspices of the Cleveland Parking Violations Burean pursuant to §413.031, for violations

‘of Cleveland’s speeding and red light ordinances, or collected in satisfaction of any

jndgrment for said vielations, which meney either remains in the posseséion, custody and

control of Respondent Clerk, or which Respondent Clerk has paid to, and/or which

" money is within the possession, _cﬁstody and control of Respondent Treasurer,

Respondent Director of Finance, and/or Respondent Cleveland, less attorneys fees and
costs.

82.  Becanse the pertiment facis are uncontroverted and it appears beyond

doubt that Relators are enfitled to the requested exﬁ:aordinary writ of mandamus, a
peremptory writ of prohibitiéﬂ should be granted. State ex rel. Marenz v. Kerr, 104 Ohio ‘
" St.3d 148, 2004-Ohio-6208, 818 N.E.2d 1162, at | 13; State ex rel. Sapp v. Frankin Cty.

. Court of Appeals, 118 Ohio St.3d 368, 2008-Ohio-2637, 889 N.E.2d 500, at §14,

83, However, should this Court determine that a peremptory writ is

inappropriate it should issue an alternative writ because, at a minimum, 1o question can

‘Respondent ‘Treasurer, Respondent Director of Finance, and Respondent Cleveland to .

exist that Relators’ claims may bave merit. State ex rel. Mason v. Burnside, 117 Ohio -

3t.3d 1, 2007-Ohio-6754, 881 N.E.Zd 224, at §8, and State ex rel. Dhike Energ); Ohio, Inc,

-25.
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v. Hamilton Cty. Court of Common Pleas, 126 Ohio St.3d 41; 2010-Ohio-2450, 930

- N.E.2d 299, at 15.

VIL. This action in mandamus is maintainable as a class action,

8_4. Actions for a writ of mandamus are maintainable as a class action. State

exrel. Gerspacher v. Coffinberry (1952), 157 Ohio St. 32, 33, 104 N.E2d 1.
"85,  Given that the cupstitutional basis for the claims of all mandamus Relators -

" is the lack of éubject matter jurisdiction by Respondent Clerk and Respondent Hearing

Examiners, the legal argﬁments pertainixig to each member of the class are identical, ie.,

commoun to the class.

VITL. This matter should be certified by this Court as a class action,

-86.  Given that $aid Respondents ha\.re no right to retain the funds so
unconstitutionally paid, all Relators are not merely “similarly situated,” but instead are
identically situated becanse their rights to refunds are precisely the same.

87,  The members of Relator class number in the thousands, Accordingly,
pursuant-to Civ. R. 23(A)(1)-(4), the class is so numerous that joinder of all members is
ixnpragti—cabla_ Moreover, there are quést_ions of law or fact common to the class,-tha
claims or defenses of the represeptative parties are ty-pical of the claims or defenses of the
class, and the representative patties will fairly and adequately frotect the interests of the
class.

, 88 Im addiﬁon,'imrsuant to Civ. R. 23(B), the ptosecuﬁo;:n of separate actions
by or against individual members of the class would cfeate a risk of adjudications with

respect to’ individual members of the class which would as a practical matter be

- 26 -

APX 036




dispositive-of the interests of -tﬁe other members not parties.to the adjudications or
substantially nnpau' or impede fheir ability to-protect their interesf;s.

89. Further, pursuant to.Civ. R. 23 (B)(3), the questions of law or fact common
fo the members of the class of Relators predominate over any questions affectmg only
individual members. |

00. A class action is this superior to other available methods for the fair and

cfficient adjudication of the instant controversy.

91. - To the best of Relators knowledge, after-investigation, there is no pending :

litigation mvolmg the members of the class of Relaters brought under the same legal

theories as those presented herein; there is no pendmg litigation in which the members of
a proposed class 0f Relators are so sinﬁlarly situated-as are the members of the class of
Relators herein

92. The umque 1ega1 and copsfitutional arguments presented herein are
chstmct from those rmsed in pnor lmgaﬁon which this Court has addressed, and that
distinction makes the eoncentraﬁon of the litigation herein most appropriate.

93. Ther.e are minimal difficulties likely to be encountered in the management
of this case as a class action. |

94. The idenﬁcél -si‘cuation of ea}ch I;;erteber of the class of mandamus Reiaterle
is beyond debate, | |

95." Respnndent Clerk of the Cleveland Municipal Court i is required by statuie
to keép a record of the amount of money paid by each Relator, as well as a record of the

amount paid by said Rmpondeuﬁ Clerk to any of the other Respondents.

-27-
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96. Contact with, and notice to the respective class members should also be

~ facilitated thmu.gh fhe use of the records of Respondent Clerk of the Cleveland Munieipal |

Court.

IX.  Counsel For Relators Is Entitled To Attorneys Fees Having Created A Fund.
97. . A common fund has been. created or preserved for the benefit of a clas§ at
the expense of -ona clags member, ie., at the expense of one imember of the class of
.Relators, to vnt the named Relators.
98. *“The -cmon fund doctfiz;le is the exception to the general American rule

that, absent statutory authority or a finding of bad faith, a px.'cvaiﬁng party méy not

recaver attorney fees as part of the cost of litigation.” Hoe;opner v. Jess Howard Elec.

Co. (10th Dist.); 150 'Ohio App.3d 216, 2002-Ohio-6167, 780 N.E.2d 290, at Jjj53-54.
99, Thus, irrespective of whether a. class action is certified herein, where a
. fund has been created or preserved for the b?:neﬁt of'a class at-the expense of oné class
‘mex.nber or a_few class members, all membérs of-the class may b.e required to éhaxﬁ
. proportionately in- the counsel fees incurred thereby. See; ez, Smith . Kroeger (1941),
138 Ohio St. 508; 37 N.E.2d 45; State ex rel. Mont;'ie Nursing Home v: Creasy (1983), 5
Ohio St.3d 124, 449 N.E.2d 763.
100. Counsel for Relators is entitled t;) their reasoﬁable attorneys fees in an
amount to be determined by the Court under the parameters of Prof. Cond. Rule 1.5.
PRAYER FOR PEREMPTORY WRITS
101. Because the pertinent facts are uncontroverted and it appears beyond
doubt that Relatqfs are entitled to the requested extraordinary writs, peremptory wnts

should be 'granted under the terms set out above. State ex rel. Morenz v. Kerr, 104 Ohio

-28 -
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St 3d 148, 2004~Oh19—6208 818 N.E.2d 1162 at 13, and State ex rel. Sapp v. Frenklin
Cty. Court of Appeals, 118 Ohio St.3d 368, 2008-Ohio-2637, 889 N.E. 2d 500 at 14,

102. However, should ﬂus Court detenmne that a peremptory wnt(s) is
mappropnate it should issue an altematwe Wm(s) because, at a minimum, 1o quast:ton
can emst that Rclators clalms may have menit: .State ex rel. Mason v. Burnside; 117
Ohio St.3d 1, 2007—01110—6754 881 N.E.2d 224, at §8, and State ex rel. Dit]ce Energy
Okz’o Ine. v, Hamilion Cty. Court of Common’ Fleas, 126 Ohio St.3d 41, 2010-Ohio-
2450, 930 N.E.2d 299, at 1;15

‘ WBEREFORE Relatoss urge this cou:t to grant the rehef requested herein.

£ B )

PHal M. Greenberger (0030736)

(COUNSEL OF RECORD)

Timethy J. Duff (0046764)

Jordan Berns (0047404)

BERNS; OCKNER & GREENBERGER, LLC

3733 Park East Drive - Suite 200

Beachwood, Ohio 44122-4334

216-831-8838 '

FAX 216-464-4489

E-mail: pgreenberger@bernsockner.com
tduff@bemsockner.com
jbems@bernsockner.com

Attorneéys for Relators
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Whe Supreme (ort of Bhio FILED

MAY 04 2011
CLERK OF COURT
SUPREME COURT OF OHIO
State ex rel. Anthony C. Christoff, and William . CaseNo. 2011-0235
M. Goldstein, on behalf of himself and all A
others similarly situated IN MANDAMUS AND PROHIBITION
. : ENTRY

Earle B. Turner, Clerk of Courts, et al.

This cause originated in this Court on the filing of a complaint for a writ of
mandamus and prohibition. '

. Upon consideration of réspondents’ motion to dismiss, relators’ motion for class
certification and request for oral argument, it is ordered by the Court that the motion to
dismiss is granted, and the motion for class certification-and request for oral argument are
denied. Accordingly, this cause is dismissed.

—
Maureen O’ Connor
Chief Justice
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- antis e adrtic 93

\hat when brought together with s rhis aosc — Mmore at ANTE] (1548) + any of a large gequs (Antirrkiniin?)  antouym Vants-nim\ -n (1870} : 2 word of oppc_:‘s%t'_é' meaniig (the'

5 2 T . ¥ A -
hilation : u? herbs (as the snapdragon) of the figwort family with bright-coléred usual ~ of good is bady — antanymé \ant-a-'nim-ik\ adj -— an-tony-
‘piis\ 1, pl -t \-(0&\ [It. fr. anti- {Ir, {rregular Rowers . o i mous \an-"tan-a3-mas\ adj — antomyany \-mé\ f v
5, fr, pastus, pp. of pascere to feed — antis gl of ANTI - P - - - amire Yant-or\ n [F, B2 L antrum] £1604) 1 CAVE | .
‘E‘ous typically Tialian hors doeuvres; En.ﬁ-scnt-bu‘hc \,ant;l-qkoq—byqt-lk. \an-ti-), adf (1725} ¢ counteracting  amefvum yan-trarm 2, pl atra \~tra\ [LL, Ir. L, cave, fr. Gk antrok (cd,
 the g,.,,.: ‘course of 2 meal . E eurvy (the =~ vitamin i§ vitamiy C) — antiscorbutic r L 1727} the cavity of & holiow organ or a sinus — andral \-teal\odf  ~
. 4f (1640) 1: baving a nasural aver- antl-Semt-i-tisat \ant-i-semeas izem, An-4-\ 1 {E881) ¢ hostility to-  amtsy \'apt—si\a i (1951}: FOETY . S
i \tipathy {the ... Congress was ~ to : ward of diserimination- agzinst Jews as'a religious or racial gfdup —  am-uran \a-"n(y)ar-an, a-\ ddj or r {deriv. of 2 -} Gk curd tail — more
* . amsthpacthetdcaldy \i-k(a-)IE\ ady Bnefi-Se-mit-e \-sar mit-ik\, adj - anti~Semelte \semoit\n L 7 at ass} (1900) ¢ SALIENTIAN S co.
hies [L. antipachia, fr. Gk antpatheia, 3 anetiesep:sis LaRL2- sep-sas st (1B75) 1 the inhibitiag of the growth and  z00uria \o-'n{y¥ur-&5, a-\ 1 INL] (1838} : absence or defectivé excretion, -
I, anti- 4 pathes experience— mare % mmgipjicatmn'of' micraozganisms by enfiseptic means  -° . of urine — snsurie \-n{y)i-iky mg e
jon in Teeling 2 settled avetsion or taretlsep-tie \ant-2- sep-tik\, cdjfanti: 4 Gk séptikos putrefying; septic] ~ anus \Ii.ngsb:n L: perh. akin to Olr inne anus} {15c) 1 the posteriar
taversion Sym-see ENMITY 3 {151 1 =i opposin sepsis, putréfaction, oy decay; dsp ! preventin opening of the alimentary canal * : ] g
ot sancitly ad) (1939) ¢ designed fof bse or airesting the grawth of microorganisms -(as on Bng tissue) 7" amevil V'an-val\ n IME anfilt, Ir; OF,; Kkin to OHG andfafz anvil; akip to
: mine, i T ] . xaling of ‘protecting like an antiseptic 2 :°relaling to or character- L pellere lo beat — morg ai ON, FELT (oef, 12¢} 11 a hedvy usu. sects
\ ;. (1943) } a cosmelic prepacation jzed by the use of anfiseptics 3 arscrupnlously cleah : ASEPTIC b faced iren block on'which mgtallis shaped (as by hand hammering) 2
o . " . L ) 1. gxiremely neatfor orderly; esp : peat to the point of being bare or 3 INCUS Rt R e R i ?
1769) ¢ ANTLINFLAMMATORY, — anti- nlnlerssting -¢ free from what is held o be contaminating - 4 1 1M anx-bety \an-'giat-8\ n; pi -eties L onxietas, fr, ‘ahxiug] (1525) 1 &
i . v ! PERSONAL, DETACHED: €5 £ coldly impersonal Macceptable logses on the t painful of apprehénsive uneasiness of mind ust, over an impending or
iL antiphdna —— mare at ANTHEM] battiefizid” s another ~phrase} — an-isep-theally \-ti-k(o-)IE\ ady-, amticipated ilf b: fearful concern or Interest & a cauge of anxiety 2
iz iverse sung césponsively 2@ a verse aantiseptic 1 175%) + a substance that checks the growth or action 6f : an ebnormal and overwhelming sense of apprehension and fear oiten
F before and dlter a canticle, psalm, or microorganisms &5, in or on living tissue; also : CERMICIDE - marked by physiotogitil.signs {as sweating, tension,® and- ingreased
¢ . an-tbseram \'ant-i-sir-om, At tT-, ~ser-\ A [ISV] {1901) : a serum cop- pulse), by doubt concerning the reality and nafiice of the-fhreat, and by
J)1 ANTIPHONARY . : \aining antibodies L . . A seli-doubt about,ori¢’s Capacity o cope withit symsce’CARE. & °
ting to an.antiphon or antiphony — anetisoecial \-'5 shal\ adf (1197} 1 : averse-to.the society of others amxbolytde: \ay-z€-5-it-ik, anfkrsi\ h [anxlely £ c0-7F ytic} -
: - . E N soCiABLE 2 @ hostile or harhful to orgaaized society: ep being  (1963): a depg that relicves ankicty — dnxlolyticad)  °
of--nardes {14c) 1:.a book cotlfain, or marked b; behavior gczlst_mg shazply from thé social norm’ _ .- anxious Vag(k)-shasy ad‘{L anxius; ‘akin to L angere to sirangle, hig-
4 Gook containing the choral pasts of % aruthspaso \doh-spaz-‘mid-ky adjfcd. 1753) | capabie of preventing - tress — more al ANuzfg.]' 1623) -1 & chorncterized by extfems uneasi-
) R o¢ relieving gpasms or convuisionlsm_anhspgsmomc a Lo R ness of mind or btooding feat abbut some contingency ¢ WORHIED: 2
.mies (1592) : rosponsive dltsroation & amtbstat \stath or aniﬂ-S_tat-it:\f-stat_-ik adj (1952} : reducing, ismov- : characterized by, resulting from; or causing anxiely 3 WORRYING '3
s .. e 3 ing, ot preventinglt.he buildup of static electricity oo i ardently or carmestly wishing “syp set EACER — dnxdously adv' —
rages \-sgm [LL, fr, Gk, frianti- + 4 anvbistro-phe \am-'tis-tra- fe\, n [LL, fr. Gk antisfrophe,fr, anti=.+ anx-ous-aessn - - o .
(1533): the usu. ironic.pr humorous ¥ styophé strophe] (ca. T30 a1 the repetition of words ir reversed lany Ven-2\, ad] [ME, fr, O Enig akin to OHG ainog any,' OE dn one
{10 the gencrally accepted meanlngs ¥ erder b1 the repetition of 2 word ‘or phirase at the énd of sigcedsive — more at ONE {bel. 120) " 13 :0ne of somie {ndifcriminately, 5 what-
o ln'ﬂampi af~y 7 LT R Shatses 2 a @ 2 returning movement in Gragk choral Garige-cxactly cver kind: &'t one orapother {aken af random {ask ~ min you'meet)
i $48) 1 of or'relating to"the antipo- % S fswerlng to a previous strophe 1 : the part’ol a choral song deliv.. B ¢ EYERY-—— ufed fo Indicateone selected withoult restriction {r~ child
wsite side,of the carth or moon {an ~ ered during the antistrophe — an«tstrop e \ant-o-"strifiky ayf — would kiow thot) - 2 ¢ and; some, or'all indiseriminately of whatever
Jiamctaically opposite an ~ point.on an-Hestrophei-cabkiy \-i-k(-JIE\ ady . . P et quantity: ‘a7 one or moré —— Uted 1o indicate an undetermined ni.
~ 1o democtag ? R ' andbsymemedric '\-sa-'mc-mk\é‘ad{.(19‘23} + reélating to of being'a rela- Ber or amaunt (have you '~ roney) b ¢ ALL - used. to indicate a
e cells in the F{mﬁ!e gametophiyte of “tion Cas “is a'subset of") that tmplies equality of awy twa quantities for maximum or whole {needs ~ help he-cangetd ¢ a or some without
ped at the cnd of the embryo sa¢ fae- & which it holds in both directions (the relation R'is -if aRkb and bRa ‘reference ta quantityor extent (grateful for ~ favor at ally 3 'at on-
d &lso antipodal cail ' o : implies 8 = - . ST . N measured or unlimited in amount, number, or :xtent‘(m quantity you
pavdes \an-tip-a-dizy [ME dntipodes,” m_tﬂh.e.slg \an-'tith-s:s3s\, A, pl «esses \-sEz\ [LL, Ir. Gk, lit,-opposic desire} b : appreciably farge’or extended eould hot endore it <
. ¥ paints-6n the globe, ir, L, Ir. Gl f. ton, Ir. antitithenal to oppose, fr, anti- + dithenal to set — more at Do length of timic) -~ " N T S
pposite £F, anfi- + pod-, pous fool — - 1529) 1 & (L): therhetorical contrast of Jdeas by means of parall 3any pron, sing or pl tie constr (bef. 12¢} °k,: any -person’ of persons
T e easth disetric 5’ opposite toangements of words, clauses, or sentences {as m “action, nak Words" 1 ANYONZ 2 a3 any thing orl‘thmgs 3: any-part, quantity, or atin-
‘apposite or-contrary - antiprodedt 4 .of “they promised freedom and provided slaveryd (2) ; OPPOSITION,- DeC PR A AL
? ? R P E {CONTRAST (the ~ of prose and verss) b. {13 : The second of Bvo op 3any ady (14c) : 'to any extent or degred : ATALL{was never s~ gobd)”
wdf adf (1847) 1 of; relatibg to,. or " posing constituents af &n antithesis (2) s the direct oppositd 2 ¢ the nn}'-boﬂy\-ﬂ:kﬁ-e- -‘nﬂ-\gpmﬂ(lﬁc 18Ry persont ANYONE @ & °°"
aditional poetie tethnique or styte-~ § 1sscond stage of a dialectic process. * . -~ R ST any-how Ao hait\ady (1694} -1’4 1.in.any manner whatevér biina
(1924) : deslgned to-prevent; Teducs; anctithetdoul \ant-a-"thet-I-kely, afso aniththetde \Vthet-iky adj (1583) haphazacd manner 2 a: stany rafe b3 inany event K
| « antipotution n N T L ; constitating or marked by antithesié 2 : being in ditect and an-  AnY-mMolE \en-& mols)e, “mbE)r adii{ldc) 1: anylonget (1 was not-
o atipape, fr. ML ‘gntipapa, fr. ant- + cuiveeal oppasitign  yir se¢ orros: — am-ththet-lealdy \dek(p-¥ey,  mOVERE™~ wittrmy feet — Angls Ninje. 21 at the presert thic's NOW
* claiming to-be pope in opposition to iy W e ' e ¢hardly a.day pagses withoutrald ~)  .> - - e o
K . ; antithy-roid \znt--'thi-roid\-adj (1908} : able to counteract excesdiva nsage Althoogh both anpmore and anywnore ace found in writien use,.
-\ {1940 : the antiparticle of the. ° Ahyroid activity ¢~ dmfs) : B A ia the 20th.century anymore is the.more commen styling. Anymaré is
- : S TR T andditoxdlc \-"tik-stky adj {ca. 1890} 1 : counteratting toxins - ver- regulacly_used in negative {no one tan be-natural anymore —=Viay
- adf (1955) 1 tending to alleviate psy- “sus ntibactéral immunity) 2 :being or contalning’ antitoxins {~ *Sarton}, nterrogative {do i’?‘-‘ read-much anyriorel), and tomditional
© 1 jrugS——antipsychaticn - - B 1 “serum} \ S . s ECER Af you do that anymore, I'll lzavey contexis and in certain positive
: ¥+ an ngent that reduces fever — antis 3 dnthtoxdn \antsis'tik-son\ n [ISV]-(ca. 1890} : 'an antibody- that i3 consiructiens (the Washingtonian Is too sopiiisticaied 1o believe any
: N L ; “capable of neutralizing-the specific’toxin (as 8 specific: caushlive agent more.in solutions ——Russell.Bakee) In some regions the use of any-
it  Antlyrine, 4’ trademark] (1880 12 % of disease) that stimulated its pradustion in the body and is produced more in sensé 2 is quite commeon in pesitive co,nstr_ucl:ious (listenirig Is
L HNOformerly widely used to relieve & in inimals foc medical purposes by injestion of a toxin of toxeid with a rare art anymerel —Alma Holland (Writer’s Digest)> {in-a way hie
q 0w largaly.replaced in oral use byless | - the'resulting scrue being used to ounterect the toxin in oflied individ- -alrnost felt sorty for, him, any more —James Tones While most com-
; A PR ,imla; aL:io: a scrum containing untit‘o;lci?a ) ’ co Eonﬂi‘n Midian lsethgi;tg:nt Bmti:dOf't“‘f 1-1-5-?.’1‘55&?31‘5;2“550 fD“ﬂi‘r’:
: n (1610)- who collects ‘or stud- Zipttrades \'dat-i-tridz, 'an-ti-\ n'pl (1853) 11 the prevailing iwest. other areas. It h en noted at least smes the Eoth cenfur
: \ (1,- o) one ho colt Ssors § il inds of middle latltudes: 37 ke westacly winds abave the trade -Er.lglﬂ,nd and may'be-of British dialectal origin CQuite absurd,” he
% ¢ relating-to antiquatians or antiquities winds ., . said. ‘Suffering bores me, any more. —I1HL Lawrence) - s
' andoquard-andsm \-Ea-nizamy e antlbrust \ant-itrost, sin-(F\ adf.(1890) 1 of or refating to logistation any-one\'en-&pwan\ pron (1711) : aily parson at all CE
I\ n (19(%5 : 'the antiparticle of the ‘or.opposiion 1o trusts-or coribinations; specif 1 consisting of Iaws to ‘any-pince -.plis\ ady (1916) : many place: ANYWHERE .- T
e PRI & “pratect krade and commisree from, unlawfal restraints and monopolies zany'ﬂ’eh‘z ~thig, pron (bef; 12c} 1 any thing whatever.-
' uardes.(1586) 3 ANTIQUARIAN « * E of unfair business practices ° - Co - anything ady (bef. 1200+ ATALL v - 53 e e T
: whed; ~quatdng {LL.antiguatus, pp. of. - anthteusber \tres-tor' n {1947} 1 one who advocates or enforces anti- any-time \'en-2-tim, ady (1526) ¢ atary time whatever = . . . %
' + to makeold or obsolete a—.-an-ﬁ-qua- trist provisions of the law b .. N . any-way \-wi\ adv !_Sc) 1: ANYWISE 2: inany case; ANYHOW .«
ik by ; agt;iti-tﬂs-sive \Jtosiv\ r (ca. 1909) : a cough suppressant —antitussive “":‘g;w'.l“ w2y adv (136 1 archaic : ANywise 2 chiefly dlals.in an
3 g s~ -—A, L, 3 awf W e . .o . o ’ . - -
gﬁlﬁeéab‘ﬂ:g:; gfc:m:: ‘being t‘::!! of R ﬂl!*it—uto-pm ant-lyit8-pE-, an-ti\ n (1966} 1 : pvstomIA 2 & sanyvwhere \(Wwe(ar, (M wa)r, - (Bwac\ ady {i4c} 71 ¢ at in, of to
Imingd 3% advanced inhge 8ym see | wterk dessribing an anti-utopia - * . any placs o point 2 : to any extentt AT ALL 3 — used 23.a function
: ! " T Tin-tizuto-pian \-pe-an', ad] 0547y of, relating to, or having the chat- Yo 3:0-‘“'5‘“;’ Jimits of variation (~ [rom 4( o & studentsp” et
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ANTICIPATORY OFFENSE

Anticipatory offense, A crime which has as its object 2
further crime, such as an attempt, a conspiracy, &
solicitation, all of which are crimes in themselves,

Anﬁcipa-,tory repudiation. See Anticipatory breach of
contract.

A—nt-i-deficienqy legislation. Statutes which are enacted
ta provide revenue when a budget deficiency s creat-
ed.

Anti-Dumping Aet. See Dumping Act.

Anti-dumping duty. Tariffpurpose of which is to pre-
vent imports of goods for sale at a lower price than

that charged in the country of origin. See Dumpin
Act. : J

Antigraphus /&ntigrafes/. In Roman law, an officer
whose duty it was- to take care of tax money. A
comptiroller.

Antigraphy. A.copy or countg:rpa}t of a deed.

Anti-lapse statute. Eegislation enacted in most juris-
dictions to provide. for the testamentary passing of
property to heirs and next of kin of the designated
legatee or devisee if he diee before the testator, thus
preventing a lapse of the legacy and the passing of
such property through intestacy to the heirs and next
of kin-of the testator.

Anti manifesto. A term used.in international law to
denote a proclamation er manifesto published’by one
of two belligerent powers, alleging reasons why the
war is defensive on its part.

- Antinomia /&ntandwmiya/. In Roman. law, a real or

apparent contradiction or inconsistency in the laws.
Conflicting laws of provisions of law; inconsistent or
conflicting decisions or cases.

Antinomy sentfnamiy/. A term used in logic and law
to denote.a real or apparent inconsistency or conflict
between two suthorities or propositions; same as
antinoniia {q.v.).

Antigua custuma /zntiykwa kist(ylems/. In old Eng-
lish law, an export duty on wool, woolfells, and leath-
er, imposed during the reign of Edw. L It was so
called by way of distinction from an increased duty
on the same articles, payable by foreign merchants,
which was imposed at a later period of the same
reign and was called “custuma nova.”

Antiguare /&natokweériy/ In Roman law, to restore a
former law or practice; to reject or vote against a
new law; to prefer the old law. Those who. voted
apainst a proposed law wrote on their ballots the
letter “*A,” the initial of antigue, I am for the old law.

Antigua statuta JEntiykwa stotytwds/. Also called
“Vetera Statuta.” English statutes from the time of
Richard I to Edward III. See Nova statuta, o

Antiquum dominicum /zntaykwam daminokam/. 1o old
English law, ancient demesne.

Anti-Racketeering Act. Federal act prohibiting rob-
béry, extortion, or other unlawful interference with
interstate commerce. See Hobbs Act. :

8

Antithetarius /&ntoBatériyes/. In old English law, a
_ man who endeavors to discharge himself of the crime
of which he is accused, by retorting the'charge on the
accuser, He differs from an approver in this: that
the latter does not charge the accuser, but others,

Antitrust acts. Federal and state statutes to protect
trade and commerce from unlawful restraints, price
discriminations, price fixing, and monopolies. Mest
states have mini-antitrust acts patterned on the feder-
al acts. The principal federal. antifrust acts are:
Sherman Act (1880); Clayton Act (1914); Federal
Trade Commission Act (1814); Robinson-Patman Act
(1936). See Boycoti; Combination In restraint of
trade; Price fixing; Restraint of trade; Rule
(Rule of reason), -

Antitrust Civil_Process Act. Federal statute permitting
antitrust action by way of a petition in 1.5. District
Court for an order for enforcement of law. 15 WS,
C.A.§1324.

Anxiety. An unpleasant affective state with the expec-
tation but not the certainty of something happening;
sornetimes rnanifested as a sense of fear, pesrly un-

. derstoed by the subject, which-arises withbut-justifia
ble cause; anxious state may have overtones of “im-

. pending” danger rather than present danger. " See
Phobia. - .

Any. Some; one out of many; an indefinite number.
One indiscriminately of whatever kind or quantity,
Federal Deposit Ins. Corporation v. Wiaton, C.C.A.
Tenn., 131 F.2d 780, 782. One orsome (indefinitely).
Slegel v. Slegel, 135 N.J.Eq, 5, 37 A.2d 57, 58. "Any”

" does not necessarily mean. only one person, but may
have reference to more than one o to many., Doher-
ty v. King, Tex.Civ.App., 183 3,W2d 1004, 1007.

Word “any” has a diversity of meaning and may be
employed to indicate "all” or “every” as well as
“some!’ or "“one” and its meaning in a-given statute
depends upon the context and the. subject matter of
the statute. Donohue v. Zoning Bd.~of Appeals of
Town of Norwalk, 155 Conn. 550, 235 A.2d 643, 646,
647.

It is often synonymous with “either”, “every”, or
“all'. Its generality may be restricted by the context;
thus, the giving of a right to do some act “at any
fime" is commonly construed as meaning within a
reasonable time;, and the words “any other” follow-
ing the enumeration of particular classes are to be
read as “other such lke,” and include only others of
like kirmd or character,

AD.C, Anno orbis conditf, the year of the creation of
the world. :

A.P.A. Administrative Procedure Act.
A pais. To the country; at issue.

Apanage /&pendj/. In old French law, a provision of
lands or feudal superiorities assigned by the kings of
France for the maintenance of their younger sons.

- house for his proper maintenance out of the pubtic
treasury.

Apartment house. A building arranged in several suites

of connecting roorms, each suite designed for indepen-

An allowance assigned ta a prince of the reigning

87

dent house
venlences,

common 1
Sometimes

Apatisatio /a
pact.

A,P.C. Alier

APCN. A
the birth o

Aperta brevi
Apertum fac

Apertura tes
civil law, ¢
acknowled
sealed it.

Apex. The
top; e.g, i
v. Upton, !
l!apex!.I.is
mineral v
downward
ing Co. v.
610, 614, -
dipping lir
Mining Co
450, 38 S

Apex juris /
legal subtl
technicalit
point, eith
to denote

-than is i

Apex rule,
United St=
the public
which lies
within per
nitely on t
follow a v
rles, on its
perpendici
- outside th.
may not ;
drawn dot
rule. 301

Aphasia /aft
artieulate
while ret:
with the ¢
“motor af
to vocaliz.
and whick

stand speo
includes
and audit
agraphia,
. sired mea:
but it is n
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