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INIM(^DUCTION

°I'}ie Sixth District Court of Appeals has, issued an ^^traoYd.inarY decision in this case _

that no Ohio city can have an administrative program, to enforce its own. ordinances; and, that all

oxdin^^^^^nfrs^^^^ent programs have to be administered origi^^^'y and exclusively within a

municipal court.

The specific issue m this case co^^^^s -vvh^^^^^ chaitered municipalities have the

constitutional right to conduct initial admimstrati^e h^^iigs in ftulherance of their civil traffic

^^^^o-enfoacement program.s pursuant to their "home rule" powers established under Article

XVIII, ^ ^ 3 and 7 of the Ohio C',onstitution„ (Appendix "App" Exhibit B.) 'l"he court of appeals

held mur.iac,ipa1ities do not have this power, that municipal courts have exclusive jurisdiction and

must hear and decide czt-xtions z^sued under those programs pa^suatit to Article IV, § I of the

Ohio Constitution and R.C. 1 901020(A)a

This holding is inconsistent witb a line of cases ft^^n this Court that affirm the ^ome-^^^e

authority of mua^^^ipalitics to maintain and a.^imirlis^^^ civil automated iraflic enforcement

ordinances that are not inconsistefzt with state traffic laws, including conductittg hearings as part

ofach-ninistr^^^on of those ordinances. See, e.g., :'I^^^^enhall v. City qf^4kron} 117 Ohio St3d 33,

2008^Ohio-270, 881 N.E.2d 255; State ex rel. Scott v. Cat^ of Cleveland, 112 Ohio St.3d 324,

2006-0hioa657 3), 859 N.R2d 923. These cases are consistent with the notion that chartered

home-rule cities may implement traffic photo-en_fr>rcement programs that have an administrative

structure to review citations issued under those prograrais --- subject to fimh^r admiaiistrative

appeal.
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This is an important issue xith faryreachi-ng implications. Not only does this case affect

the almost two dozen ohio cities that' have aiitomated traffic photoaenfor^ement programs.' It

affects all Ohio cities. If left to stand, the court of a^^oals` decision would necessarily render all

administrative hearings by local boards and commissg^^^^ unconstitutional as well. Issues that

have been commonly handled by a local board or commission would ha-ve to be filed originally

and exclusively in municipal ^ourts. Cities would lose the ability to self-govem.

That is, Ohio cities 1ia^e- many administrative enforcernent programs that do not begin in

the r^iunicipa^ ^ourL Municipal courts would be flooded and grind to a halt if en#oreenieiit of

zo-ning, nuisance, taxicab regulation, signage ertTorcemeratv licensing, sanitary, and other purely

i€^caI.issues had to siart in the courts. That is the legal result oftiYe Sixth District's decision.

STATEMENT OF FACTS

A. 'I^^^edogs A^^^^^^^d PhotoaEnfor^ement Svstem for Tra#Tic Violations.

In , 2003, t^.e City of Toledo enacted 'I'ol.edr^ Municipal Code 3 13.12 (T.M.C. 313.12)

(App. Exhibit A), wbie-h provides a "civil enforcement system" for "red light and speeding

camera syste.rxr. vioiations." T.M.C. 313.I2(a)(1). It empowers the City of Toledo Division of

Transportation, `I'oiedo Police Department, and Toledo :^^pai•tment of Law to administer the

systenta .1c^ at 313. 12(a)(2). The legislation authoriziiig the photo-enfor^en-ieiit system was

enacted for the iegitiirza^e public safety ptirposes of conserving resources inca^ed in conducting

crm,rentional traffic enforcement and protecting citizens by curtailing the number of traflic

accidents in the City of Toledo.

Akron, A:i^tibuIa, Campbello Chil(icothe, C1^^^landa Cafuaubus, Dayton, East Cleveland,
Garfield I-Ieights, Hamilton, ^eatb., Middl^^owi3, Northwood, Parma, Parma I-Ieights, Richmond
Heights, Springfield, Steubenville, Toledo, Trotwood, West Cmoltons and Y^^ngstoArn all have,
or have had, such programs. See, g.g., htip,ffwwwgihs.org;^jhsttgp^^ zntable list?W
view (access on ^^uary 22, 2014).
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An offense occurs wheu a "vehicle crosses a marked stop line or the intersection plane at

a system location when the tra-ffic signal for that vehicle's direction is ernitt;r^g a steady red" or

when a "vehicle is operated at a speed in excess of those set fotth. in TMC Section 333.01"

"1`.M.Co 313.12(c.)(l)s (2). A citation for violation of the ordinwice is processed by officials or

agents of the City of Toledo. ^d, at 313.12(a)(3)(A)e The fact that a person is the registered

owner of a vehicle depicted in the image is "prima facie ^-viclenc.e" that the ownerwas driving at

the time of the violation. U. at 313.1 2(c)(3).,

When a violation occurs, a "Notice of Liability" is "forwarded by firstaclas^s mO or

personal service to the vehicle's registered owner"s address as given on the state motor vehicle

registration," and "states the mmmer in which the violation may be appealed." Id. at

313.12(a)(3)(B)s (C). The recipient then has three options: (1) pkv the civil pezialty, (2) submit

evidence of one of the listed exceptions, or (3) request a heari^^g within 21 days of issuance of

the Notice of Liability. Id. at 3 1' 3 ).1 2(c)(4)s (d)(4). '£he vehicle owner is not responsible for the

violation upon furnishing the Hearing Officer with either (1) an affidavit stating the name and

address of the person or entity wh^ ^eased, rented, or othenvise had care, custody, and control of

the vehicle at the time of tb.e violation, or (2) a Iww enforcement incident report/general offense

report sho^wlng that the vehicl.e was reported stolen before the vIol.atlona Id. at 313.12(c)(4)(A)

aiid (B).

The ordinance empowers l`oledo to coaaduct admiriistrative hearings for those reqtiest^^

an ap^eal. challenging the Notice of Liability. Id. at 31 3.12(d)(4)0 If the vehicle owner requests

a hearing, he or she may present other defenses and the Hearing Officer considers evidence

presented by the appellant as to why he or she is not liable 1`oar the violation.. ^&s the photo-

enfor^ement system is civil in nature, the City has the burden to prove the violation by a

6s©€i97av i 3



preponderance of the evzd^iiee. See Cincinnati Bczr Ass'n v. Young, 89 Ohio St.3d 306, 314, 731

N.E.2d 631 (2000). . If the City prevails, the infraction results in a civil penalty of $120. T.M.C.

33 13.12(ld)(1), (2)e Because the fine is civil in nature, no poi^^^s a..̂ e assessed to the driver's record

and no report is serA to the owner's insurance company. Id.

A hearing officer's decision in favor of Toledo & not a judgment, but rather must be

enforced by means of a subsequent civil action or other means provided by the Revised Code.

Id at 313.12(d)(3) ("The City of "1'o1edo, . . . may establish procedures for the collection of the

caval. penalties imposed herein, and rnay e.for^e the penalties by a civil action in the nature of a

debt."); 313.12(d)(4) ("A decision in favor of the City of Toledo may be enforced by means of a

civil action. or any other means provided by the Ohio Revised Code"). That is, if tb.e City wants

to enforce collection by way of ^an-iisl^ent or attachment, it 1ms to file a lawsuit in the

municipal court like any other creditor. And if the defendant wants to further appeal, ltevi^ed

Code 2506.01 et seq. provides a mechanism to pursue an appeal in the common pleas court.

B. Walker Receives A Notice of L1ab111^ and Voluntarily 11'ays the Civil Ilena1ty.

A vehicle owned by Appellee 13xad.ley Walker, a resident of Paducah, Kentucky, was

issued a:[^otic,^ of Liability for vgolatiox-i of T.M,Ce § 313.12. Walker volimtaril^ paid the $120

civil penalty without contestitig his Notice of Liability.

C. Walker Files Suit Against Toledo and Redflex; Suit Dismfssed,

On February 24, 2011, Appellee filed his Class Action Complaint against the City of

Toledo and Redtlex 'f-raffic Systems, :Inc. ("Redflex$°), a vendor t1-iat provides equipment and

ada-nin^strative somees zn. support of the photo-enforcem^^^ program. Appellee's Complaint

admitted that a veMcle lt^ owns was citedfor a. civil speeding violation under 1`.MXe 313.121 and

that he received a Notice of Liability. Appellee also admits that he voluntarily pai.cl the $120

civil penalty for the vio1ation., His Complaint seeks a declarati.on that T.M.C. 31 31.1_2 is

fi9f36974v1 4



unconstitutional, class action status, ^id disgorgement of all civil penalties paid under T.M.C..

313.12; by Appellee and the putative class he seeks to rcprcscillt.

On May 31, 2011, both the City ol` Toledo and Redflex l^lcd motions to dismiss.

Appellee opposed the motions to dismiss.: On February 1, 2012, the trial court issued its Opinion

and Judgment Entry granting Toledo and Redflex's motions to dismiss. (App. Exhibit C.)

Applying this Court's decision in rVendenhall5 117 Ohio St3sl 33, the trial court held that Toledo

was well wit.b.in. its b.omc -rulc authority . to cstablisl^ an automated systcrp. for enforcement of

traffic laws that imposes civil liability upon violators. See Trl. Ct. Opinion, at 10 (App. p. 15).

The trial, court rejected Appellee's argument that R.,C. 1901.20(A)(1) vests e,^^lusive^jurisd.icticn

over pb.otcacnforcemcnt violations wi-th the ^nuni.cipal court. Id. ai. 11-12 (App. p. 16-17)o

The trial cs^iirt also rqjc:ctcd Appellee's asscflticn tb.at'1'.M.C. 313.12 was invalid. because

it delegated to the `l'olcdc Police un1'ct#crcd. power without provid.ing for any administrative

proccss, for enforcement. See Trl. Ct. Opinirs.^i at 13 (App. p. 18). SpccificOy7 Appellee

complained that the ordiiiancc does not spccif^, certain items in rcla-ticii to ttac hearing, including

whether parties may call witnesses, issue subpoenas, conduct discovery, and the like. The firial.

court rqicctcd tliis argument, relying in part on Po.sner v. City oj' C^^^^^andY 188 Ohio App.3d

421, 2010-Ohios309l, 935N.E.2d^82(2010). It hclcl that that '1'.M.C. 3 13.12 did not viola.tc the

Due Process Clause because an administrative appeals process was ava.ila blc under R.C. Chapter

2506, a^id this process a.llcNvcd the common pleas coiirt to consider the record below as well as

any new or additional evidence submitted. Id. at 0414 (App. pp. 18R19).
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D. Sixth District Court of Appeals Reversesa Finding T.M.C. 313ol2
tTnconstitutional.

On January 5, 2012, Appellee filed a Notice of Appeal, aild on June 28, 2013, the Sixth

District Court of Appeals reversed the trial court, finding in a 2R1 decision that T.M.C. 313.12

was unconstitutional and a nuffity, (App. Exhibit D.)

irl, its Opinion, the majority declined to apply this Coixt"s decision in Mendenhall.

Walker v. City of Toledo, 6tli Dist. LucasNo, L^12-1056, 2013 -Ohiow2 809, ¶¶ 12-^3. ^t found

that Ohio cities lia^^ no htsrne-^e ai-atho:rity to ^^ondtict pre-suit administrative hearings and, in

fact, the ^^^^^^ Constitution and R.C. 1901.'O(A)(1) ^^^bade Toledo from conducting such

hearings. Td. at ¶ 35. The ^otu-t of appeals accepted -Appellee's argument that because "rtl;^e

municipal court has jurisdiction of the violation of any ordinance of any ^nunicipal corporataoti

within its territory . .. .,'y 'F'ol.edo did not b.ave the authority to enact T.M.C. 313. 1 *11 and provide

for azi. adminiatrativ^ process to enforce its automated photo traffic ^nf^^^emeiit system. Id. at

¶j 31LL:36.

Irt, his minority opinion, Judge Yarbrough found R.C. 1901.20 inapplicabie to a, civil

traffic enforcement ordinance, which "exists independently of its criminal counterparts under

municipal and state 1aw,'s TTralket•, 2013-Ohio-2^09, ¶¶ 45-47,. 59-60. I:E:e also relied tipor^

Mendenhall to c^^ilc°lude that R.C. 1901.20 did not grant exclusive jurisdictioii to the muiiicipa^

^o-utt, and thus did not strip 'I'oledra of its home-a^a.^e authority to maintain a "concurrent

administrative scheme that treats specified traffic violations as civil inftactions.'S Id at ¶¶ 44,

^^^^^ (emphasis in original). Judge Yarbrough would have affirmed the j€idgmerat of ttie trial

court. Id. at ¶ 61. Red^^x filed a Notice of Appeal (App. ^xhibxt :i=;) and this ^o-Lirt accepted

jurisdiction.
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ARGUMENT

1'^°€^^as^^i€^n o,f Law.,^oa 1; Ol8io municipalities have ^aome-rule ^^a.^E^aea^°a^ to
maintain pre-suat administrative proceedings, including conducting
administrative hearing,^, in furtherance of their civil trq^^ enjb^^ement
ordinances.

1: ScotL i^f'^n^`en:^al1 ^Y^tr^^€^ ^znd ^"urner dem€^nst^°ate that a K^t - ^^^ ^o^^u
rule authorfty to - conduct z ewsuit administrat^^e l2roceea^^^ ^ in furtherance
of their caval-automated photo traf^^ enforcement ordanances.

T.M.C. 313.12 enjoys a presumption of constitutionality. See State ex rel. Scotts 112

Ohio St.^^ 3214, at 11 18; Klein v. Leis, 99 Ohio St.3s^ 537, 2003-Obio-4779, 795'NaE.2d 633 4,

oiting Arnold v. Cleveland, 67 Ohio St.3d 35, 38, 616 N.E.2d 163 (1993). The power to

invalidate an ordinance or statute "is a power to be exercised o^y with great caution and in the

clearest of oases.i4 Buci;^ey v. Wilkins, 145 Ohio St.3d 106, 2005wObioR2166, 826 NoE.2d 811, fi

18, citing Yanjik v. Akron Dept. of Health, Hous, Div., 101 Ohio St.3d 106, 2004-Ohio--357, 802

N.E.2d 63)2, 1(1.6.

W^ere a legislative act is oapablo of more than one intorpretation, one. of whicl-i would

render the act constitutional and the other one would render the act uncoizstitutional, "the court

should adopt the former, so as to bring the act into 13.amiox^y with the Constitution." State ex re1.

Dickman ve Defenbacher, 164 Olbzo St. 142, 149, 128 N.E.2d 59, 64 (195 5)r see also Hausman v.

Daylon, 73 Ohio St.3d 671, 678, 653 N.E.2d 1190 (1995). This presumption applies equally to

ordinances. State (.,,x reL Scott, 112 Ohio St.3d 324, J 18.

This Court has affirnied the ho^^-rulo right of cities to conduct civil traffic enforcement.

In State ^^ ^^^ ^^colt v. Caa`^^ ^f Cleveland, 166 Ohio App.3)d 293. 20069^hio-2062, 850 N,E.2d

747, the rolatoa sued to invalidate Cleveland's automated photo traffic onforoo^^ent ordinance,

alleging in. part that s`onl.y the (-.1loveland Municipal Court has jurisdiction over speeding

gnfraotioais in Cleveland.s, Id. at ^j 11 The Eighth. District Court of Appeals disn-iissod ttio
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^omplaant5holding that Cleveland was not "patently and unambiguously without jurisdiotgon to

inipose civil liabllltv for speeding violations" because of its horrteTrule powers to regulate on the

su^ject of local traffic. Id. at 11, 17m1 9.

This Couft ^ffir^^ed the dismissa.€ of Scott, r^^^^^^zing Cleveland's home-rule riot to

regulate local traffic alid holding that Cleveland did not "patently and unambiguously lack

jurisdiction" to enforce its civil speeding enforcement ordinance. See State ex reL Scott, 112

Ohio St.3d 324, at J[j 1, 19, 24, Of course, if tl-ic ordinance iii Scott did not "patently and

^^iamb1guous.lyy^ ^a-use the city to exceed its junsdictiorial boundaries, then it must have b^^^^

capable of more tlia^i one interprets.taono And if it was capable of more than one interpretation,

then it harl to be construed in a wav that rendered it constitutional. State ^^ ^eL Dackffaans supra;

Hau,^^an, supra. The Toledo ordhiance is no different.

Not long after Scott4 this Court lss^^ed its decision in z4^^endgnhalle In considering

Akron's cisri.l. traffic camera ordinance, this Court again held: "An Ohio municipality does not

exceed its 13.ome-rule authority when it creates an automated system for enforcement of traffic

laws that iinposes a civil liability upori violators, provided that the mulilc;ipality does not alter

statewide t.̂ raf=c laws." Menclenhall, 117 Ohio St.3d 331, syllabus.

The issue of the municipal cowl's jurisdiction L0 hear cities' civil photo enfor^ement

ordinances was again presented to tWs Co€.rrt in two cases filed in. 2011: State eNr reL Chrfstoff V.

l'urraer5 Ohio Supr^^^^ Court Case No. 11m023 5 and. State ex a^eL 7urner v. Brown, Ohio Supreme

Court Case No. 11-0275a Relators in those cases filecl. origiiia.l actions seeking writs of

mandamus and prohibition to invalidate Cleveland and. Columbus' automated photo traffic

enforceinent ordinances.
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Relators in Chrast^^ aiid Turner ma^:e the same ^^gurnent as Appellee in this casthat

the General Assembly vested the -nufliiclpal courts with jurisdiction over the violation of any

ordinance, citing R.C. 190 a.20(A)(1), and that Cleveland and Columbus were therefore patently

,,^dthout jurisd°actioii. to conduct hearings in furtherance of their civil traffic ordinances. '1'lias

Coti.rt dismissed both of these cases, pAesum.abl^ concluding Cleveland and Columbus were not

"patently and unambiguously" acting without jurisdlction. when they conducted administrative

hearings under their photo traffic enforcement ordinalices.

T"he Sixth District held Mendenhall's home-rule analysis inapposite to this case and

ignored 5cotty Chrgst-qff, and Turner altogether. But a city's horne-rule authority to implement a

pre-suit cavil. traffic enforeem^iit ordinance - one that included an administrative hearing feature

--- was before this Couft i^i all of those cases, thereby mak-ing them relevant to this questzon,

The Sixth District's decision failed to recognize that a municipality does not exceed its

home-nile authority by providlttg for an administrative hearing in 1`urtheran^^ of its civil photo

enfbrcemeiit ordinance. As Judge Yarbrough wrote in his dissenting opinion, Mendenhall

applies to allow a city, via its home-rule authority, to provide for "a concurrent administrative

scheme that treats specified traffic violations as civil 1nfractlons.'9 Walker, 201 3-Ob.io-2809, at

44 wa(Yarbrough, J., dissenting). Toledo's authority does not contravene statute, but infact is

consistent with its con.0itutional right to exercise police powers and regulate local traffic.

2. Toledo has ^ome-rul.e autb.oritv to administer its own civil traffic €sr^inance
sucb. `urisdict^on being concurrent with €re-unieipal ^^urtps autb.^rLt which is
not exclusive>

At the root of the court ofap^eaIs' error is its misinterpretat.ion. of the word "any" in R.C.

19€11.20(.A)(1):

"'I'he nuinicipal cotirt has jurisdiction of tl-ic violation of ar^y ordinance of any
m^inicapal coti.rt wlthi:i its territory. . ." (Emphasis ad.ded,)
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Theword "any" is ai€^t a defined tegni as used in R.C. 1 901.2(1, The majority of the S1xtli District

relied upon. Merr1am9Webster's Dictionary to conclude that the "common usage' of the Nvord

"any" is "every-used to indicate one selected without r^striction".and "al1--used to indicate a

maxirnw-n or who1e." Walker, 201 3-Oh€oz2809, 1( 32.

But Black's Law Dlctionm-y notes that the word "any" has, a "diversity of mean, lng that

may ^^ employed to indicate 'all' or `every,' as wel.l as `someY or 'one.' Its ^eam'ng in a given

statute depends on the context and subject: matter o1` the statute." Black:^ Law Dictior^a?y 94 (6th

ed.); see also Webste,r's En^^^^^edic CIna'brid^ed Dicti€^narv4 68 (1997 ed.) (`baiiy"} mea.rau "one,

a, an, or some"; "one or more ^^^^^^ specification or identi^^ationf", "any sin.g1e or any ones";

"syiia See some").

Several Ohio courts, including this Court, have likewise construed "any" in a more

limited fashioii. See, e.g., State ex ^^eL Purdy v. Cler^iont Cty. Bd. of.Elections} 77 Ohio St.3d

338, 340, 673 N.F-1.2d 1351 (1997) ("F^fty4 means one or some indiscriminately of whatever

kind"); State of' Ohio v. Peters, 9 Ohio. App.2d 343, 224 N.E.2d 416 (2nd Dist. 1965) (in

constniing R.C;: 4511.091., the court rejected an argument that the preferred lnterlsretatiogi of the

word "an3,9^ means "every}" or "all" and lield that a waming sign. had to be posted in advance of

wiv one of the comlsoiients of the ^^^^em, not every component), State ex ^eL Barberis v. City of

Bay Village, 31 0. Misc. 203, 281 N ,E.2d 209 (C.P. l. 971 )s Money v. Dullison, 56 Ohio Misc.

29, 383 N.E.2d 916, 918 (M.C. 1978).

After wrongly concluding that "any" ha.cl. to mean "every" and "all," the court of appeals

adopted a phenomenal non sequitur. It concluded that if a mimicapal coLu-t "has juxisdlctloii of

the violation of aiiv [every] ordinance." it must mean that it has exclusive jurisd°zctlon. PValk-er,

201 3-C1h1o-2809, ¶¶ 31 -32. This ^^^es, no sense. Regardless of whether ^un1^^pa1 courts l^ave
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jurisdiction over "any," sseverys52 or G6alI' municipal ordir1ances, it does not mean that such

jaarisdictior.i (1) is exclusive, (2) cc-innot be preceded by a pre-suit administrative process, ^id

(3) cannot be exercised by.municipal_ities to "regLi1at^ on the subject oi`local traffic," pu:suant to

their constitutional ho1^^-rulerigll.t. Sc€}tt; 112 Ohio St.'d 324; ^ 19.

The ^ourt of appeals' interpretation reads,too m'^^ch into R.C. 1901.20(A) and attempts to

alter its clear meaning. Revised Code 1901.20(A)(1) says that a municipal court "has

jurisdictlon, of the violarion, of any o1°dinance." This h-mg.,1age merely describes the cases the

municipal court is permitted to e1^^erta.€n; it does^not ni€^an that its ability to entertain those cases

is exclusive. That distinction is an important one: instead of designating the municzpal. ^^^^^t as

the exclusive forum for violations of city ordinances, the legislawl°e has simply enabled the

municipal courts to be one possible fo1-un-i for `°al.iv" city code enforcement. `I'here is notliizlg a^.l

this statute that precludes a city from conducting a pre-suit administrative process.

That is, the use of"^e word "any" in R.C. 1901e20 only me^^^'that the municipal court is

not a-.ccluc^^d from "any" matter involving an ordinance violation. The purpose is not to exclude

cities from having administrative prt^^^edings governang ordinance violations, lgtit only to

provide that the municipal court is not ^kcluded. If "any" matter comes to the municipal court

involving an ordinance violation, R.C. 1901,20 only makes clear that the municipal court can

hear it. This is the interpretation of 1901.20 that r^^id^^^ -ffie ordinance constitutaonal, The Sixth

Dist'riet went out of its way to. find a definition that rendered the ordinance unconstitutional,

Wbich it was not ^^^initted to r.l.o. State ex. r^eL Dacknians siipra, 1fausman, supra.

'I'hi^ Court has held tllat "exclusive jurisdiction is a court's power to adjudicate a1:1. action

or class of actions to the exclusion of all dther ^o-Luts.'7 Johns v. Uzaiver^^t of Cxracinnati

Medical 101 Ohio St3d 234, 20€94-OhgoT824$ 804 N.E.2d 1.9, 1( 26, If the General
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Assembly had wanted to vest the rawiiclpal courts with exclusive jurisdiction under 1901.20(A),

it would have expressly larovlded so, State ex reL Bane One Corp, v. Walker, 86 Ohio St.3d 169,

171, 712 NeE.2d 742 (1999) ("When the ^eneral Assembly intends to vest exclusive jufisdictlo-ti

in ^^ourt or agency, it provides it by appropriate statutory language").

Evidence that the legislature did not intend to give municipal courts exclusive jurisdiction

over municipal code violations is found only a few pages before R.C. 1901.20, ln. R.C.

1901.181(A)(1), the General Assembly -provlded for "exclusive" aurlsdictlora of the niunicapal

court's housing or eravlronmental division for violations of "local building, housing, air

pollution, sanitation, health, fire, zoriaig" or safety code, ord.lnance" or regulation." The

legislature has similarly vested "exclusive original j€ariscllction", in the environmental division

(where es4ablaslied) a^^ a municipal ^ouri to hear certaln actions arising out of blighted parcels of

land. See R.C. 1 901.1 85(B), See also R.C. 2101.24(A) (exclusive jurisdiction of probate ^ourk)s

and R.C. 21 51.23(A) (excl.usa-vejuriscllction ofjuvenile court).

The legislature knows how to use theword "exel'usive"' When it wants to. llere, it did not

kise that -word. See ,^tate ex r^^^^ Carter v. Wilkinson, 70 Ohio St.3d. 65, 66, 637 ME,2d. 1, 2

(1994) ("It is the duty of the court to give effect to the words used. and not to insert words not

used.}')

By not vesting esexci.tislve" jurisdiction in tl-ie gnuniclpal court for violations -of c1tv

ordinances, the legislature allowed Ohio clties to enact their own civil en1"or^enient programs for

matters ekrithln their home r^.le powers. Toledo validly exercised its home-aule authority over

local traffic matters when it enacted T.M.C. 313.12" including provlsaoiis providiiig for pre-suit

administrative proceedings. Toledo has 'd-ie constitutional poNver to conduct such proceedings.

R.C. 1901.20(A) accommodates that power; it does not proiifbit it.
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-34 The. cou^^ of apL )eals' decision itas faruraaching iffi 1^^^qM^ ^^^^udin 1hat
cities will not be --- 2ermi^ed to c¢.^^^^^^ ad^^^^^tratfve ro

,

ecedings in
furtherance o# its own orc^^^^nces.

The fact 1.ha-t R.C. 1901:e20(A)(1) does -aot make.exclusi'v^ the municipal ^ourt`s.

jurisdiction over ordinance violations means ti-tat c1.t€es, have concurrent home-r€.ile authority to

conduct administrata-4re proceedings, including administrative hearings, in furtherance of their

6,srdiraances^ ln(icedy the l^gal implication of the cou^ ^ll"appeaas' decision goes f-ar bev0nd red-

l:lglit cameras. If the decision became the settled law Jn. Obin, it would render all administrative

hearangs conducted bv municapal k^^ard.s ^ and commissgom--- hearings to determine ordgnan^e

violations uncoitstitutloizal.,

Enforcement boards created by ordinance would have tzo authority to conduct hearings

because such hearings would have to start in a municipal ^oui-t. 'I'ax1cab licensing boards could

not revoke taxicab licenses for violations of taxicab ordiiuuices, Safe. neighborhood revgew.

t^oards could not issue notices of violation of nuisan.ce ordi^iaiiecs. Cities would have to go

straight to court and sue therno According to the S1xth. Dl_stnet., all of these proceedings have to

start in the irzunacg^^ court becatise it has exclusive jurisdiction over the violation of "any"

ordl.nanr€;,

'I`his is not a small issue. Ohio's ^municlpalztl.es have hundreds of long-establzsher^ boards

and coinmJssions a^^i a wide variety of topics, hn^lud^^g taxicab licensing boards, dowr^^ovvm

c€ammisszons., civil service commissions,1^^ards of water and sewer charge appeals, ^id t}ie liJs.e.

The m^joraty's decision would vitiate the ^omemrlxle right of cities to maintain administrative

hearings laefore. these boards an(l, commissions simply because the proceedings do not start in the

municipal courts.

The court of zkapeals ^^es.r^pted to get axourad this probl^i-ii by stating that "most of the

bc^ard[s] rT4^leda] enuinerates are the creations of'^^press legislatJon." ffr^^^er, 201-Ohiom2809,
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^ ^ .5 (emphasis added). It noted that boards of zort.tpg appeals are create(i. by R.C. § 713.11.,

planning commissions are. created bv 71101, and boards of tax appeals are created by R.C.

7 18.11. i'd. Then the court said: "'I'h^^e admi.i istrative bodies derive their auiho'rity from the

Geiierai A^^^nib.iy thro-ugh enabling acts -that iadtent1^ carve out exceptions to municipal ^ourk.

review." .I61. But there are tWo problems with this position.

First, -it is an incorrect statement :c^^ idw. Chartered municipalities do not derive their

authority to creat^ boards and cs^^inissioiis fi-em the legislature; they derive that authority.fxom

the a-lome-Ruie Amendment to the Ok^^o' ConAitutiarA. See Bazell v: Cincinnati, 13 Ohio St2d

63, 233 N.Ee2d 864 (1968) ("it is argued that a city is limited in its activities to those specified in

the Revised Code. However, by reason of ^ ^ 3 and 7 of Article XVIII of the Ohio Constitution,

a charter city has all powers of local sei^ government, . . (En-iphasis in original.); Esarco v.

Brown, 7th Dist. ]^^ahoning No. 08-MA-47, 2008-Ohio'4517 (mandamus action to force a

council member to vacate his elected office because he held other paid eniploywent with the

county, in. violation of R.C. 705.12, was dismissed because the charter of -the city, a home rule

city, and not Title VII, set the qualifica.tions.for holding office); see also Sdate^ ^x rel. Lockhart v.

Boberek, 45 Ohio St.2d 292, 294, 345 N.E.2d 71 (1976) (the clear meaning of R.C. 705.91 is th,dt

the provisions of R.C. 705.92 go into effect only to the extent that they have i'ieeri adopted by the

voters of a miniicipal corporation as part of a homewnai^ charter.'y)

Second, the court said "most" boards are creatures of state statute, but z-,nored. those

boards not expressly created by statute, s-deh as 'CoIedoAs T'axitab Review Board, Walker, 2013a

Ohio-28Q97 135, the com is correct4 then hearings held by that igs^ard---and boards like it that

are not created by state statute ------are likewise un^onstituti.r^nal and always }iave beeno It raises the

specter of cabbies stripped of their licerises by ti^^ ^oardnow siiing the city for lost income.
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Atzother example: the City of Col.wnbus has a Refuse Collootion. Code ,vb.ach establishes

an adrrt.iraistrativo o-,.Iforooment program: very kmila.r to traffic photo-enforooment programs.

Colu-abus City Code Ch. l303e It includes ordir^anc:os go^eming tl-ie "storage and disposal of

'wasto". to bo compilo€i with by hesidents, buslnesLos9:and b.auleAs. .1d, at 1303.02 1, 1303.022} and

1303.025. It authorizes the public service director to issue a `notice of violation'' and describes

the content of the tiotl.oo whioh lticlucles a description of tho, right to appeal within 20 days of

receiving the notioo, ^d. at 1303.05. It establishes a '.`refuso oollootioii appeals board" to hear

appeals and "conduct an adjudication hearing." 1d. at 1303.W It then directs furtherappoals to

"the lbrank-in County Municipal C;or^^ Environmental Divisioai." Id. But if Sixth District's

ruling becomes tho, law of Ohio, this entire administrative system governing refuse storage and

collection is unconstitutional because the entire administrative proooss has to begin in the

municipal oouit under R.C. l. 901,20(A)(1 ).

The court of appeals is not only wroin.g, but it has set dangerous pro^edoiit that could lead

to immense disruptions in city administrations throughout Ohio.

.,^^^^^^^iti-OH SLL alv Non 2. T M C. 313.12 provides for the requisite level qf due
process required by the Due 1Drocess Clause oj'^^e United States Constitution.

Appellee's Complaint also claimed that T.M.C. 313,12 is unootistitutlonal because the

Toledo Police failed to ostabllsh an a^inhustrativo appeal process separate from the ordinance,

and that this violated the Due Process Clause because it did not provide notice and a meaningful

opportunity to be b.oardo Specifically, Appellee argues there is no written procedure allowing

parties to call and oross-oxami-no witnesses, issue subpoenas, aiid conduct disoovorye

Tl-iotigh the trial court rejected this argument because these protections were already in

the ordinance or provided for by R.C. 2506.01 et soa.e (App- pp. 18420)9 the Slxtlt District
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reversed and remanded, summarily holding that the lack of due process "would seem

problematic." Walker, 2008-Olaioy2809, at 39.

But 'I'oledo's ordinance already provided notice and an opportunity to be heard with

respect to any civil citation issued under the automated system. That is all that due process

requires. ^'ee..Unite^' :'eL C:'redi^^ Union v. Roberts, 115 Ohio St.3^. 464, ^^^7-Ohiom5247, 875

N.E.2d 927, fi 13, citing Armstrong v. Manzo, 380 LJ.S. 545, 552, 85 S.Ct. 11 875  14 L.Ed.2d 62.

(1965) (fundamental requirement of due process is the opportunity to be heard) aiid €'^hio .:4ss 3n

.:#'uba Sch. Em,p., AF.5CME, AFLmCIO v. Lakewood Ci^v &h. Dist. Bd. Esiue., 68 Ohio St. 3d 175,

1994-O1aio-354, 624 N,E.2d. 1043; Jones v. Flowers, 547 U.S. 22€1, 223, 126 S.Ct. 1708, 164

L.Ed.2d 415 (2006) (due process includes notice and opportunity to be heard appropriate to ^^e

nature of the case).

Indeed, the ordinance already provides sufficient process:

• The City of Toledo has adopted a civ1l. enforcement ^^s'Lem for red light anci:
speeding camera system violations as outlined in the ordinance. T.M.C.
313.12(a)(1);

^ 'I`he City of l'oledo Division of Traiislsc^^tat1on, the Toledo Police Department, and
the Toledo Dela^ent of Law administer the Automated Red Light and Speeding
Sy'steart, including to insWl and operate the camera :^^^^em. T.M.C. 313.12(a)(2)2

^ Officials or agents of the City of Toledo process citations for violation ol°the
ordinance, called Notices of Liability, which are delivered by regular mail and
clearly state the manner in which the -viaiatlon may be appealed. 'F.M.C.
31 3.1 ^^^^(^)(A) (C)5

^ A perfioiiYs status as registered owner of a vehicle committing an infraction is
"prima facie evidence" that the person was operating the vehicle. T.M.C.
31 s.12(c)(3);

^ 'Fhe vehicle owner can request a ^baring to appeal the Notice of 1^iabil1^ within z, 1
days. T.M.C. 31 3.1 -1(d)(4)5
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The recipient of a Notice of Liability is not responsible for the alleged violation if,
within 21 days, he provides the:Hear1ng Officer: (A) an affidavit statlr^^ the name
and address of the persoii. or ein-tity who leased, rented, or €aEl^erwise had ca.re,
custody and control of t1-ic vehicle at the time of the vi6^1at€ma; OR. (B) a law
enforcement incident report or the like stating that the vehicle was reported stolen
before the violation. T.M.C. 313.12(c)(4)^^^ and (B)5

• Appeals are heard through the City of l'oleclo Police 1^^^artment, through the use
o-IP a Hearing Officer. T.M.C. 313.12(d)(4)0

Aii€1 if an individual does not like the outcome of the administrative h^aring provided by the

ordinance, he or she can appeal to ti-ie common pleas court under R.C. 2506.01 et seq.

TM.C. 313.12 and Ohio law already provide adequate d€.ie process; an additional

procedure is not needed. Enactments just 11^e Toledo's ordinance 1a^^ easily passed

constitutional muster, as held by n-umerous coiarts around the cc^-untry, iiicludir^^ Ohio. See

Bcalaban v. City of'C1eveland,N.D.Ohlo No. 1o07-cv-1366, 2010 U.S. Dist. LEXIS 10227 (Feba

5, 2010) (collecting cases) ("the couit finds tllat the City's slibstaiit1^ interest in public safety

and administrative efficiency and the already-existed safeguards outweigh the low risk that

Iialaban -,^dZl be erroneously deprived of $100 per citationY'); Afender^^all v. Citv of Akron, N.D.

Ohio Nos. 5:06-CV-139, 5:06-CV-140, 5^06-CV-154, 2008 IJ.S. Dist. LEXIS 112268, *23-24

(Dec. 9, 2008), af̂1td 374 Fed. Appx. 598, 600 (6th Cir. 201.0) (rejecting due lsrocess claims

where the. Akron's ordinance provided for no'Lice of the citation, right to a hearing, and right to a

2506 ap^eal)y see also Titus ir. Qy qf^^buqz€^^que, 252 P.3d 780, 792-94 ^ToMo 2011); Kilper v.

City^ ofArnold, la.DeMo. No. 4.08^^267-TCM:, 2009 U.S. Dist. LEXIS 63471, *61-62 (iiule 23,

2009); City of Davenport ip. Scyynour, 755 N.W.2d 533, 568y69 (Iowa 2008); Agomo iro Feni^y,

91"q A.2d. 181, 192494 (D.C. Ct. App. 2007)y Hoist iro Cii^y of Portland, D.Or. Noo'C;'VW03.-1330}

2004 U.S. Dist. LEXI S 9076, *10y1^ (May 14, 2004).
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The ordinance meets fne three-part test set forth by the United States Supreme C'Otlrt in•

Mat.^ew>s v. ^ldridge; 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976), which. weighs: (1) ttie:

adequacy of tt1^ curret^t procedure in comparison ^^^h1he magnitude of the private. interest at:

stake; (2) the likelihood of error i^ih^^ent in the adjudicative procedures and the value of

addatiz^^ia^ procedural safeguards in reducing t6t error rateo and (3) the government interest,

including the financial and ach-nanistrativ^ ^^^^^^ that would be imposed by requiring additional

procedural ^^^^^mrds. Id. at 335.

The administrative procedure is adequate for the minimal private property interest at

stake ---- the civil penalty of $120. There are no criminal chargeso no jai time contemplated, no

car seizure, no driving privileges suspended, no threat to one's livelihood, and no home in

,^^^par^.y of being lost. It is a ^.iiio^• civil penalty. ^'ee Ware v. .^a^`^^rette ^'i^`y-.^^arish ^'c^il,^€^^',

Gov't, W.D.Lae No. 08-0218, 2009 U.S. Dist. LEXIS 97836, *22-23 (Jan. 6, 2009) ("The private

interest at st^.e in the enforcement of the photo enfaz^^rnent ordinance is a relatively modest

monetary penalty; the-re is no risk of imprisonment or criminal liability.")

There is also little likelihood of error inherent in the adjudicative procedures. Toledo's

ordinance provides for photographic ^^idence; ide-n.t^^^^ the owner based on the veliiel.e.

registration on file with the Ohio Bureau of Motor '^^ehiclesy and requires tl-iat any notice of

liability be sent by regular mail. or personal service.

The ordiii.^iee also provides a hearing ^^^chanism by which an individual can respond to

present evidence to the hearing officer before a decision requiring payment of the civil ^enalty.,

Moreover, anyone found liable after the hearing could pursue an administrative appeal, under

R.C. Chapter 2506.

5906974v1 1 . 8



And Toledo also has an interest in traffic safety anr1 ell-mlnation of traffic hazards, which

far oa^tVeio- an interest in a. $1 20 civil ^^n,alty o Balabaz^, sLiprao

Moreover, contrary to AplielleeY^ ^^^ertion,;. nothing in ordinance precludes the

presentation- of evidence and crossm^xaminatxon .of witnesses. If it did, et still -,vvou1d not be

unconstit-utirna1. See Gard^^erv. Ci^y of.-Columbtiso 841 F.2d 12'l20 1280 (6th Cir. 1988) (the

technical rules for admission of evidence that apply to j^^ trials do not apply to proceedings

bel:br^ administrative agencies). And even if someone is dissatisfied with the :esu1't after ^i

administrative hearing because of an inability to ^^^^ent certain evidence, serve a subpoena, or

cross-^xanilne witnesses, then an individual is entitled to a hearing before the common pleas

court and court of appeals upon the transcript aaid "additional evid^^^^e as may be introduced by

any paity.'" R:C. 2506.03(13). This statutor5r safeguard is already part of Ohio law.

The Eaght1i District rejected the sarr^^ ^gament in a sirnilar case:

* * * The administrative record zn.eludes the notice of liability, pictures of
Posner's car from the autr^ina^ed camera depicting its speed, and the mobile uriit's
deplopmentlog and certification. The trzal court did not abuse its discretion in
figiding that the hearing officer's decision was supported by the preponderance of
substantial, reliable, and probative evidence.

In. addition, Posner argues that he was prohibited from calling witnesses at
the PVB hearing thereby os1^^nd^^ffing" his abi11-ty to pres^^^ a de,"ense. * * *

Even if we assume Posner was prs^^edu.rall^ barred ftorr^ calllrig Nvitnesses
at the adrt%iii^trative level, the language of R.C. 14-506.03(B) allows, and even
mandates, that Posner be allowed to supplement the record with such testimony.
Posager's 1nabilff'Ly to subpoena witnesses to testify at the PVB hearing, ^^^efo-re,
does not violate his due process rights. He has the riglit to subpoena wi^^^^^^s at
the trial court level, th^^^bv satisfying any concerns raised by Posner.

Posner V. 00^ of (;`leveland, 8th Dist. Cuyahoga No. 95997, 2011-Ohio-3071, ¶¶ 13m14; see also

City of Cleveland v. CYore^, 8th D1sie ^^ya1ioga No. 96312, 2{)11.-Ohi.on 4262 (in challenge to

Clevelaiid's civil photo traffic enforcement ord^nance, cc^tut found Due Process clause ncit

6906974v1 -19



violated because R.C. 2506,03 allows owners to stibpoer^a witnes^^^ and present additional

evidence before common pleas court).

T.M.C. 313.12 far exceeds the miiii^^^^^ level of due process required by the Due

Process Clause of the L;nited States Constitution...

CONCLUSION

For the reasons set forth above, this Court should reverse ttie decision of the Sixth

Dis.rict Court of appeals and order reinstate ttie Lucas County Cormnora Pleas Cour^.'s entrv of

judgment in favor of /-kppellants,

R^^^^^tf-'tiIly submitted,

h---_^--^__- ......._.__.
^t^int^n F. Liradsm, , (001 8327)
James P. Schuck (0072356)
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^HI^'^r-'i'ER3i3 I'ratti^ ^^oritrcl De-viccs Page 1 of 3

Toledo I^urdcipal Code

313.12. Civif penalties for automated red tight system ^^^lationsv

(a) Automated red light and speeding system/civil violation --^ ^encz•al.s

(1) 'Nctwithx^tanding any other provisicn. o#"tMs Traffic Code, the City of Toledo hereby
adopts a civil ^nrorccmc.^^ ^^^^eni for red light and speeding camcra svstcm. violations as
outlined i-n this Scctaon.. Said system imposes monetary liability on the owner of a vchicl.c ibr
failure of an operator tkicrcof to comply with traflc control indications in the City ofTolcdo in
accordance with the provisions of this Scctiara.

(2) The City of Toledo Division of'Fransp^rtaticnq the Toledo Policc Departmcnt, and the
Toledo Dcpartraiciit of :I:,aw shail be rcsponsiblc.for admi^istcring the Automated Red Light and
Spccding. System. Spccificay, the Toledo Division of `I'raizsportatic^ and the Toledo Police
Department shall be empowered to install and operate red light and speeding camera systems
witl-An the city of Toledo. And, thc Tolcdo Ijivisioii of Transportat.ionarzd thc Toledo Police
Dcpartinent shal.l maintain a list of system locations wl-icrc red light atid speeding camcxa,
svstcms are histal.lcd.. Said dcpa.€tuc^^s will make the detcnnination as to which locations will
hc utilized.

(3) Any citation for an automatcdrcd light and speeding system violation pursuant to this
Scction, kiicvrai as a "Notice of Liability" shall:

A. Be processed by officials or agents of the City of Tol.cdo,

13. Be forwarded by fixst-class mO or personal service to -the vchic1c°s registered awncr's
address as given on the statc°s motor vehicle rc9i^tration, and

C. Clca-rly state the manner in which. the violation may be appealed.

(b) Defml.taonse

( e ) "Automated red light and speeding system" is the equivalent of "Traffic control signal
rnaraitaritig dc-viccFg orP`Traffic control photographic system." Said system/device is an
clcctrorAc system. consisting of a photographic, video or electronic camera and avckriclc sensor
installed to work alone or in conjunction with an official traffic controller and to automatically
produce photographs, video or digital images of each vcbicle violating a^^dard traffic cs^ntrc+l.

(2) "In operation" means opczating in good working condition.

(3) "System location" is the approach to ail intersection or a street ^^^ward wmch a
photographic, video or electronic camera is directed and ?^ in operation. It is the locatioii, where
the automated camera systcrn is iristallcd -tc monitor offenses und.cx this Section.

(4) "Vchiclc owner" is the person or entity idcntL f-icd by the Ohio Bureau of Motor
Vehicles, or registered with any other State vehicle rcgis^ation office, as the registered owner of
a vehicle.

(5) "Responsible party" is the pcrsori or entity named per TMC Subsection (c) (4) A.

(c) Offense.

(1) The ovmcr of a vehicle, or the party named per TX4C Subsection 313.12 (c)(4)A, shall
be liable for the penalty imposed pursuarit to this Section if s-uch vehicle crosses a marked stop

- - ----------- - ----- -
EXHIBl°`

^.t-^p:f,w^ro^cg^.co^^.l.psc^.pts/gct-co^.tcnt,^.spx 1/23l2014
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U ^C-R^ 11. tl iK .5 i 3 .^ fal^ic 6 ^utroi Devices Page 2 of 3

line or the intersection plane at a system location when the traffic signal for that v^hicle's
direction is emitting a steady red light.

(2) The owner of a vehir-les or the party named per TMC Subsection 31 3.1.2 (c)(4)A, sha.l
'be liable for a perial.tv imposed pursuant to this Section if sLich vehicle is operated at a speed in
excess of those set forth in TMC Section 333.03.

(3) It is prima-facie ^-vidence that the person registered as the owner of the vehicle with. the
^^^ Bureau of :motor Vehicles (or with any other State vebiele registration office) was
operating the vebiele at the time of the offense set out in subsection (c)(1) or (c)(2) above.

(4) Notwithstanding s-Libsection (c)(3) above, t-he owner of the vehicle shall not be
responsible for the violation if, wifih.in. twenty-one (22 1) days from. the date listed on the "Notice
of Liability", as set forth in subsection (d)(4) below, the owner o:^^^^ vehicle furnishes the
[learin^ Officer:

A. An affidavit by bimy stating the name and address of the person. or entity -who leased,
rented, or otherwise had the care, custody and control of 'the vehicle at the time of the violation;
OR

B. A law cii^^^^ement incident ^^port'g^^eral. offense report f-rom any state or l^cal lavi
enf^^^ement agency/record bureau stating that the vetiiele involved was reported as stolen before
the time of the violation.

(5) An imposition of liability under the Section. shall not be deemed a conviction as an
operator and s-hall not be niade p^ of the operating record upon whom such liability is imposed.

(6) 1`^Totkr.zng in this Section shall. be construed to limit the liability of an operator of a
vebiele for any violation of stibsection. (^)(1 ) or (c)(2) herein.

(7) '1'hi^ Section shall not apply to violatis^iis involving vehicle collisions.

(d) Penal^r. Administrative A^^eale

(1) Any violation of subsection (c)(1) herein shall be deemed a noncriminal violation for
wb.ich a civil ^^ii^ty of $1213.00 sha.1 be assessed and. for which no points authorized by Ohio R.
C. 4507.021 ("Point system for license suslaeaisian'") shall be assigned to the owner or dnver of
the vehicle.

(2) Any violation of subsectioii (c)(2) herein shall be d€:emed a none'rlrain.al violation for
^^^ch a. civil peaialty of $120.00 sha.1 be assessed and ^^^ ^^ch ito points authorized by Ohio
R.C. ^507e021 ("Point system for license suspension") shall be assigned to the oAmer or driver of
the vehicle.

(3) Tl-ie Cily of Toledo, viaits Divisiori of Transportation, Police 1^^partment, Law
^^^^^ent and Municipal Court Clerk may establish procedures for the coHectio.n. of the civil
penalties imposed herein, and may enforce the pen.alties by a civil action in the aiatu,r^ of a debt.

(4) A notice of appeal shall be filed with the Hearing Officer within twenty-one (21) days
from the dateli^^ed on tl-ic "Notice of Liability." The failure to give ^^otice of appeal or pay the
civil penalty within -this time period shall constitute a waiver of the right to contest -the citation
and vyill be considered aii adrnission. Appeals shall be heard through an. administrative process
established by the C',ity of Toledo Police Department. A decisi^ii in favor of the City of Toledo
^^iay be enforced by ^^^^^ of a civil action or any other means provided by the Ohio Revised
Code.

htt-o:d/w^vw.amlegal.^omial^^cri^t.sfgetwcontent.aspx 1d23l2014 ^
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(5) The failure to respond to a Notice of Liability in a, timely fasl-i€ozi, as set forth in
subsection (d)(4) of tMs section shall result in an. additional penalty of tw^nty-five dollars
($25.00).

Page^€^^§

(6) In lieu of assessing an additional penalty, pursuant, to subsection (d)(5) above, the City
of Toledo iraay (i) iramobilaz^ the vehicle by placing an immobilization device (e.g. a eYboot") on
the tires of the vehicle ^endzitg ttk^ owners compliance with the Notice of Liability, or (ii)
impound the vehicle, pursuant to '^^^ Section 303.08(a)(12). Ftntliermore, the owner c^^^e
vehicle s.^^^ ^e responsible for any outstanding fines, the fee for removal o.^^^ immobilization
device, and any costs associated with the impoundment of the vehicle.

(Ord. 74-08. Passed 2m12a08; Ord. 67-10, Passed 3-2-10, Ord. 273M10. Passed 5m25m10.)

hVL-p://'wwNv.am^^gal.com,x'alpseripts/^get^^ontexate^^^^ 1/23F'^014 3



ART^^^^ XV1.I1a 1^^^^CTAL
^ORPC^RATIONS

CZ.A S^WFICf9. ^',^OI+T Ol' t;ITIFS A1`YD VILLA GE&

§ I Municipal corporations are hereby
classified into cities and villages. All
^-ach corporations having a population
of five tlio-^sand. or over shall be cities;
all others shall be villages. The method
of traiisition from one class to the other
shal.1. be regulated by law.

(1912)

GE?^,^',^,^L L4ws f'oR ING"oR.poR41`IoAP

A"d",^ GOVERNMENT OF MUNICIPALITIES;

ADDI7`ION4L LAFF',^', R^'.^'.^RE!^ ^ M

utility the prodiict or ^^i-vi^^ of which
is or is to be supplied to the m^.^..r^icipalm
ity or its inhabitants, and may contract
with others for any such prodijct or ser-
vice. The acqwsition of any such.public
u$i.1i4y may be by condemnation or othr
erwise3 and a municipality inay acquire
thereby the use ofp or f-'all title to, the
property and franchise of any conipany
or person supplying to tl-ie ratmicipalllty
or its i:-ihabitants the service or product
of any such utzlity,

(1912)

REFE-REND um- o,'4'".r^^ Q uiRiN(x ol?

OPFRATIl4dtp ^TI'+T.ICIID4L UT11I7°.^^

§2 General laws shall be passed to pro-
vide for the incorporation a-nd govem-
a^^iit of cities and villages; and addi-
tional laws iigay also be passed for the
government of municipalities adopting
the same; but no such additional law
shall become operative in any munici-
pality until it shall have been submit-
ted to the electors thereof, and affirmed
by a majority of those voting tl-ier^onp
under regulations to be established by
Iaw,

(1912)

MCWT^'.II°.4L POWERS OF LOCAL S.EII-°

GOI'RRJ"VMFAT.

§3 Municipalities shall have author-
ity to exercise all powers of local se1f.-
govern.mexat and to adopt and enforce
witliin their limits such. local police,
sanitary and other similar regulations,
as are iiot in conflict with general laws.

(1912)
A cQ uIsrTXorv oF k'U,43LIc u7'.^LII'Y;

CONTRA CT FOR SEdb'Vd"CE3 C;ONDFMA'A 7`IOl'°+;

§4 Any municipality xaiay acquire, coi2-
sti-,actR own, lease and operate within or
witho-ut its corporate limits, any public

Tii£ CC3Ns`r.l•T`u-710?d OF

§5 Any municipality proceeding to ac-
quire, construct, mm, lease or operate
a public utility, or to contract with. any
person or company therefor, shO act
^y ordinance and no such ordinance
shall take effect until thirty days from
its passage. If within sai.d thirty days
a petition signed by ten per centum of
the eleGtor^ of the municipality shall be
filed with the executive authority there-
of demanding a referendiirr^ on such
ordinance it shall not take effect until
submitted to the electors and approved
by a maJorit^ of those voting tliereon.
The submission of any ^^^ch question
shall be govemed by all the provisions
of section 8 of this aiticle as to the
^^^bmissior^ of the question of choosing
a charter
commission.

(1912)

SALE OF SU"LUS PRODUCT OFMUIdI^'.^.^'..4L

UTIL.II'Y.

§6 Any municipali.tys owning or opern
atiigg a public utility for the purpose of
supplying the service or product there-
of to the municipality or its inhabitants,

^Ht^i°°
TH8 ST.F^.TE C3F OI^Tt^ i

F
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may also sell and deliver to others any
transportation service of such utilitv
an.d ttie surplus product of any other
utility in ^i amoiirat not e-x€;eediiig in
either case fifty per cent of the total ser-
vice or product supplied by stzch utility
within the municipality, provided that
such fifty per cent limitation shall not
apply to the sale of water or sewage
services.

(1912, am. 1959)

H€J,'^`,^ RUk".kk'g MUf4^.^CfPAiC CHAR ^',^'^'.

§7 A-n^ municipality may frame and
adopt or amend a charter for its gov-
oraiment and may, subject to the. pro-
visl.or^^ of sectia^^ 3 of this article, ex-
ercise thereunder all powers of local
se1^ ^^^eniment.

(1912)

SUBMISSgON 4Ng3 AD€}PTI€3'i`Y OF PROPOSED

CHARTER; REFEREND UM

§ 8 The legislative authority of any city
or village may by a two-thirds vote
of its members, and upon petition of
ten per ceratam of the electors shall
^orthwith, provide by ordinance for
th^ submission to the electors, of the
€ltiestions 'Shall a corrmissl.on be cho-
sen to frame a clm€ere'y The ordinance
providing for the submission of such
ques-tion shall require that it be submit-
ted to the electors at the next regular
municipal electi^ii if one sha.1.l. occur
not less than sixty nor more than one
hundred and twenty days after its pas-
sage; otherwise it shall provide for the
submission of the question at a special
election to b^ called and held within
the ti.me aforesaid. The ballot contain-
ing s-Lich qpestion shall bear rio party
desig€aation4 and provision shall be
made thereon.for the election from the

116

municipality at large of fifteen electors
who shall constitute a cormn.ission to
frame a charter; provided that a ma^jorM
ity of the electors voting on such ques-
tion shall have voted in. the affirmative.
Aiiy charter so frained shall be siibmit-
ted to the electors of the municipality
at an election to be held at a time fixed
by the charter commission and within
one year from the date of its election,
provision for which shall be made by
the legislative authority of the m-unici^
pality in so far as not prescribed by
general law. 7"^ot. less than thirty days
prior to such election the cl.erk- of the
municipality shO mail a copy of the
proposed charter to each elector whose
n^^e appears upon the poll or registra-
taoa). books of the last regular or gerieral
election held therein. If such proposed
chai~ter is approved by a m ai ority of the
electors voting thereon it shall become
tli.e charter of such municipality at the
time fixed therein.

(1912)

A? ^EA' 73 . t ^. ^ '.1 ^ i' % To ^ °. ^, Y. ^ RT^ '. ^ {' s

Ri E'FE. b PE14 DUM.

§9 Amendments to a^iy charter ^ramed,
aiid adopted as herein prov%ded may
be s-ubarditted to g^tie electors of a mu-
nicipality by a two-thirds vote of the
legislative authority ther^of, and, upon
petitions signed by t^ii per centum of
the electors of tYic municipalit-y set-
ting :lbrth any such pr€^posed ameiidM
rr^entk shall be submitted by ^-ach leg-
islative a-Lithoaity. "T'he sulimissiora of
proposed arnendments to the electors
shall be govemed by the requirements
of section 8 as to the submission of the
questi€^^^ of choosing a charter commis-
sion; and copies of proposed amend-
ments may be mailed to the electors as
hereinbefore provided for copies of a

T11E CONSTITUTION E`.5F `f^, STATE OF O'rHO
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FNNI`I`H^ ^OURTOF COMMO^,' PLEAS OF LUCAS COUNTY, 01410

Bradley L. Walker,

Plaaratiffz

Ci 'Vj T t^3.C 'h'/-N 1. ec,Ra.e %o9 b^ AF1..^

Defendarits.

^

^

^i

Case No, Cl 201101922

Judge Ruth Ann Franks

^HNITON AND JUDGME.N'I` EN'I'RY

This ca-se is before the Crautt upon Defendants City of "f€sledo`^ and RedFlex Traffic

Systems, Inc.'s Motion to Dismiss. Upon consideration of the pleadings, mernora.n.da of counsel

and applicable law, the Court finds the motions well taken. and granted.

L Facts

Plaintiff Bradley L. Walker ("Walker") has filed a cc^^^^^int on behalf of hims^^^^d

"those similarly situated`9 a^ against ^^^endants City of Toledo ("City") and RedFlex Traffic

Systems, Inc. ("RedFlex"). Walk&s complaint seeks the return of all monies that City and

RedFlex have collected pursuant to City's traffic cainera "enforcement system"which is codified

at 'Foles^^ Municipal Code 313.12. Wazker alleges that the provisioTis of the same are invalid,

E iOURNAiZED
XHIB1T

^^^ ^ ^ ^pm
c
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tberefore City and. Redflex have been uqjustly enriched by receipt of monies from the ordinance.

According to Waxker's z;ornplaiait, the City has adopted a civil enforcement systwmf'or red

light and. speeding camera sy^^eiri violations.' The enforcement system is composed of an

electronic system consisting of a pb.otograpb.ic, video, or electronic camera and a vehicle sensor

^talIer^ to work alone or in conjunction with an official traffic controller and to automatically

produce photographs, video, or digital images of each vehicle violating a standard traffic

controlo2 This electronic system is provided by Redflex, and the Toledo Municipal Code

(°°Coder°) provides that if RedF1ex's equipment determines that a vehicle is speeding, the owner of

the vehicle shall be liable for the assoclated penalt}. Accordingly, if a RedFlex camera captures

an alleged violation, Reclflex investigates tl^t matter aiid refers it to the City.

Walker further alleges that, as pail of this joint venture between Redfl^x and the City,

R^dFlex compiles evidence, d^^ennlnes the name and address oftb.e vehicle own.cr, nd forwards

this information to the City, who then reviews the lnfc^nnation and issues a citatzon to the

vehitdle`^ owner. These violations are classified as "°non-crlminal," and carry a penalty of $120.

Walker alleges that RedFlex and the Clty °`split9j the proceeds of the penalty, witb, most of it

going to the former party. If a penalty is not pa%d, the City claims authority to collect and enforce

the citation via a civil action or ^iv other means authorlzed by the Ohio Revised Code, including

the immobilization or impounding of the vehicle.

Walker states that the Code allows a vehicle owner to appeal a RedFlex citation, provided

'Much of the Cmuri's recitation of facts will be taken verbatirri from 1Aialker's complaint in order to accurately
articulate his claims.

2 Walker cites to To1edi) Municipal Code 313.12(b)(1).
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the sarne is done in a particular rnamere Despite this appearance of an "admiaxistrati^e process,"

Walker alleges, the Code does not actually create the process. Instead, it delegates authority to

the Toledo Police Department to establish the process. Walker alleges that this delegation wa-s

void on its face, ancl.no administrative process was established until February 2011. Walker

asserts thi-ee "problems" with the City's enforcement system: (1) ^io legislative body lias given the

enforcing agency (the police department) any guidelines or standards, and the police department

is therefore unfettered in its discretion; (2) no administrative process was established before

February 2011, even though the enfbruement system was in place prior to that time; and (3) the

enforcement program attempts to impennissibl^ strip the Toledo Municipal Coia^ of its exclusive

^ uxisdiction to preside over municipal ordinance violations as provided in the Ohio Revised

Code.

Accordingly, Walker asserts that, first, the City's ordinance is invalid because it delegates

power to the police without providing any rules or standards, in violation of due process and

equal protection under the United atates' ^d Ohio's Constitution. Further, the ordira^^e violates

piiblic policy because it f5ails to establish an administrative process of enforcement. Next, even if

a l^orisl^^ive body, speci.fically the City Council, made a proper delega¢ion r^^^e administrative

process, any fines received prior to its creation must be retumeri. Finally, even if the Code is not

facially invalid and even if the police department established an ^^iwritt-en administrative appeals

process, the fines must be ret^ed because the Code usurps the Toledo Municipal Court's

jurisdiction over municipal ordinance violations. l'1^erefore, the Defendants have been uqjustl^

enriched through the collection of the fines.

Addit5^naily} Walker alleges that "several thousand other vehicle ^wners" are similarly

3
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situated and a class certification is appropriate in this actio na

I`h^ ^^^etidants have responded to WaIker°s complaint with a motion to dismiss. Walker

opposed the motions, and repl^^s and a sur reply werefi1ed. "S'be 7natter is decisional.

11. Standard

A Cav.R. 1 2(B)(6) motion to dismiss for failure to state a claim upon wliat h relief ca^. be

granted is the proper remedy when a p1a1n#lffb.as failed to attach an affidaYrit of merit to his

complaint. F1ete}ier v. Uj:.iyo Hosp. o1'Clevel.an.d., 172 Ohio AFp, 3d 153, 2007 Ohio 2778, 873

NR2d 365. A motion to dismiss for 1'ailure to ilWe a claim upoii which relief can be granted

pursuant to Civ.R. 12(13)(6) is procedural and tests the sufficiency of the complaint. :,ftatton,

Coucho 5th Dist. No. C..02-012, 2003-Ohio-3743, at TI-8, citing SUte H^^^^^^ - ti^^^^

Ciy. Bd. of Commrs., 65 Ohio St.3d 545, 605 N.E.2d 378 (1992). The Court is required to

examine only the four corners of the complaint.1,^PiTaxo =N.^^.^.̂ . __ ^^_^s^s^^ ^^^_ ^^., 149 Ohio .c.gp.3^.

301, 777 N.E.2d 282 (2002)r citing loT,p^•oC^^t^ C^^^^ ^ell^^, 93 Ohio App.3d 530, 538,

639 N.E.2d 462 (1994).

111. 1:D1scusslon

'1'b.e City has moved for dismissal of Walker's complaint based on the authority of

117 Ohio St.3d 33, 881 N.E."d 255 (2008), in which the Ohio

Suprerne.Court held that a municzpality°s ordinance that enforced ^^eed and red light traffic

violations was constitutional despite it being based within a civil administrative liability context.

The City also asserts several other reasons Walkez-ts coinp1ai.^^ must fail, including that unjust

enrichment r-1^im^ carmot lie against a municipality, and Walker did not choose to appeal the

violation therefore there was no violation of his due process. Fina1y, the Cihlr contends that the

4
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OMo Revised. Code does not grant exclusive jurisdiction to the Toledo Municipal Couxf- as

argued by Walker, and Walker lacks standing to bring the within action.

RodFl^^ has also moved foi- d.ksrnissal of Walker's complaint, making the additional

arguments that Walker waived his right to challenge the ordinance because he paid the fine and

did not seek a hearing (which also render's Walker's claim moot), and that constitutional

^haIlenges are inapplicable to RedFlex because it is not a state actor, nor are there ali^gat^ons, that

it is.3

"1^^ Court first turns to the issue of standing, and wbether Walker has satisfied this

requirement. "Before a court may decide the merits of a case, the party seeking relief must 1iave

statidlng to do so. 'A person has no standlaig to attack the constitutionality of an ordinance unless

he has a direct interest in the ordinance of such a nature that his rights will be adversely affected

by its enforcement'.i' State v Bloome.r5 122 Ohio St. 'id 200, 2009 Ohio 2462, 909 -N.E.2d 1254,

citing Anderson Y. Brown., 13 Ohio St2d 53, 233 N.Ee2d 584, (1968) paragraph one of the

syllabus. "In order to have stwiding to attack the constitutionality of a legislative enactment, the

private litigant must generally show that he or she has suffered or is threatened with direct and

concrete lnyury in a manner or degree different from that suffered by the public 1n. general, that

the law in question has caused the lnjwy, and t^iat the relief requested will redress the 1^jury.,t

S^^^^ ^ xrel_^"^1^io_^czd. ^s^::^:^t^,^_^a^^ers v. S^^e^Y^t^y 86 Ohio St. 3d 451, 715 ^1.,^.^.d 1062

(1999). "Unlike the federal courts, state courts are not bound by crsxistitutlonal strictures on

standing; with state courts standing is a s^^^ irnposed rule of restraint." 1.^. "State courts need not

become er .̂^.-teshed lr: the federal complexities and tech-nlca;ities involving standing and are free

3

° RedFlex a3so discusses many of the same points that the City asserts in its own matio¢3 to d:srnass.

5
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to reject procedural frustrat ions in favor of just and. expeditious determination on the ultimate

meritse°° Id.

Subjudice, Walker alleged that he paid the ^ne he was issued pursuant to the ordinance.

Accordingly, his injury is monetary. Wliiie :^eferid.arits a.rgue that Walker°s payment of the finu

actually renders his claim moot and bars any standing, the Court disagrees. liad. Walker not paid

the fine, it might be said that be did not avail himself of ar^y of the avenues to deal with the

notice of liability and. therefore suffered no in.jury.' Further, Walker's ^om•plaint alleges that there

was actually no administrative appeals process in place at the time he received his notice of

violation.e Accepting this allegation as true for purposes of considering the motion to dismiss, and

based on the four comers of the cornplaint the Court cannot say at this time that Walker failed to

avail himself of the processes available to him, if any, and as a result 'lacks standing.

Defendants further argue that Walker°s failure to exhaust administrative remedies bars his

claim. The Court disagrees under the present circumstances. R..C, 2721.03 allows for a suit to

determine the validity of a municipal ordinance. S{s^^^h E.11clid Fraterz^ l Or^^r ofaxoliT" v

D'Amae~o, 4 Ohio App. 3d 15, 446 N.E.2d 198 (gth Dist. 1982). The ^^^^^^^^ case or

controversy for a declaratory judgment exists wh^rt a plaintiff has alleged past or ^tur^ harm.

See, I. Subjudice, Walker has alleged such harm. Further, the exhaustion of administrative

remedies in not required when the e~onstitutiorzalifiy of an ordiriance is being chal^en,^ed.

4 See, e.g. Williams v R.ed.pl.-x. E.D.TeFEaz.'1,41o. 3.06-cv-400, at *:c, 200& U.S. Dist. 1:.,EXTS 22723 (March 20, 2.d08)
(because plairotiff -wco was challenging the red light systern failed to pay tlxr fine or pursue the appeals process, she lacked
standing tc, challenge the sufrir-icncy of the process). PedFIex cites to Williams for the proposition that the plaintifTs lack of
standing was based on her failure to use the administrative appeal proccss, however, this, Court's reading of'illiaxr s revnls that
the court noted that the plaintiff additionally did not pkv tta^ fine aiid, therefore, availcd ]xerself of no prescess.

Thv Court also notes that RedFlex cites a string of cases to support its argument that payment of the finz rcso:vcd the
dispute and Walker thereby waived his defe3t,ses. €Ledl=lvx tlicrE asse¢ts "fcla-itically< this includes constitutional defect$." RedFlex
offers no legal support for this latter assertion, however.

6
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Sandusky Marina Ltd._Psh1p v Dept. o¢ Natural^^^ources; 126 Ohio App3d 256, 710 N22d

302 (6th Dist. 1998), citing Lolms-o^'s Island v. Bd. of T. "I'rustees, 69 Ohio St. 2d 241,

248-249, 431 KF.2d 672 (:382). This is because an administrative agency is without jurisdiction

to determine the constitutional validity of a statute. i ^^^_r.ir^ ^x ^_^^^^z^_^. 44 OM€^ Sta 2d 128, 3 .^^

N.E.2d 626 (1975). Accordingly, because Walker is challenging the ^onstit-utlonality of the

ordinance, the Court will not dismiss his claim for his failure to exhaust his administrative

remedies, See also, ^^can v Ckiy of Clev^land, 8th 1")ist. No. 943 53, 2010 Ohio 6021, disc.

appeal not a.lowed at 2011 Ohio 2420, 2011 O'tiio LEIX5S 1287 (Ohio, May 25, 2011 ) ^^ourt

found that even though plaintiffs paid t^efines from traffic caraera^ and declined an opportunity

to chal1eaige the same tlxratigh administrative appeal, the existence of the opp^Ttunity " [did] not

necessarily foreclose any right to equitable relief.`°)

`I't^e Court next turns to the City's argument that municipalities ar^ immune from uniust

enficlrnent claims. While the Court fmds support for this argument, it comes in the form of

precedent addressing contractual claims agalns¢ municipalities in which it has been held that

m-Luiicipailtaes cannot be sued in quasl-csznt^-act or quantum meruits for which unjust enrichment

is a remedy. See, c.9., Rq^^^^:r.r^ ^ ^^r^^^d^^Citr r^' Rossford, 149 Ohio App.3d 645, 2002

Ohio 549& 778 N.E.2d 619 (6th Dist,); E_&-K_C^r^^r^^^ors ^,r ^,r^ne Star ^`r^r^str. Qa,, 11 th Dist,1*1o,

92-T'-4809, 1994 Ob.lo App. LEXIS 1500 (April 8, 1994); Qty_j^^f ^e-venHglls v Cit^

^^ev^^and, 47 Ohio App. 3d 159, 547 N.E.2d 1024 ^ (8th Dist. 1988).

To the contrary, Walker points to ^ant;as v Ohio Bureai.a of Worlz.eas Co101 obic) St.

3d 74, 2004 Ohio 28, 801 N.E.2d 441, to support his ass,er'Lion that the Ohio Supreme Court "has

made clear that a class represeritative may bring ^ra unjust eriric1ment claim for the return of

^
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specific funds collected under unr-onstitutional lega^lation." Sanf_os. concemed ernpIoyce:^ who

sought r^^^itut^^^i for subrogated amounts vrror^^fully collected from them t^efore- a workers

compensation subrogation statute had been found unconstitutiona1. The actual question tfA^

Santos Court considered was jurisdictional in na-ture, and the ^ourt held that "a suit that seeks the

return of specific funds wrongfully collected or held. by the state is brought in equity. Thus, a

court of cominon pleas may properly exercise jurisdiction over the matter as provided in R.C.

2743e03(A)(2).^^ Santos at sy'Aabu.s.

Likewi se, the Sar3.tos Court noted its review of Jtidv v Ohio Bur, caf ^^^or Veh., 100 Ohio

St.3d ^22/14 2003 Ohio 5277, 797 N.E.2d 45, which was a class action suit seeking irajur^r-t;ve

relief and reimbursement from the BMV for its improper collection of double reir^stater^^ntfees

based on the Burea.u's erronec-lus interpretati^^^ of a statute. The Court commented that although

the defendant in Judy did not appeal any jurisdictional issues, the Court did not recognize any

because ihe suit was not for money "damages," but rather to correct the unjust enrichment BMV

gained from the ^^^gfixl collection of fees. Accordingly, the stiit was one brought in equ'ty,

While this Court acknowledges that Sarstos focused on the issue of jurisdiction, wbic.h is not the

issue subjudice, it ^^inot be ignored that the ^^.^.^s^ and Judy cases were indeed both entertained

and their bases are analogous to the unjust en€^chment ^lakm beffire this Court. See also, LM

(Ohio, May 25, 2011) (court denied d.efenrlant°s motion for judgment on the pleadings as to

plaintiffs claim of unjust enrichment against defendan1`s retention of red light camera ^'znes).

Based on the above, the Court does not find merit ira the City°s assertion that it enjoys immunity

from Wa3ker°s unjust enrichment claim.

Watker's briefiin Opposition, p 2.
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Since it has b^en determined that Walker has standing to bring the action and that the

City is not immune from the suit, the Court now tuins to the question of whether Walker has

stated a claim upon whir-h relief may be granted. Walker asserts that the ortlizkance is invalid

because it gives exclusive jurisdiction over all TMC 3 1 3 ).12 violations to an ^^ency% when R.C.

1901.20 ac-tual1y csiil'ers^ ^xclus^^^jurisdiction of these violations to the "1`oledo Municipal Couri..

He fiirther argues that nothing in R.C. 1901.20 gives a local police department exclusive

jurisdiction over municipal ordinance violations concerning traffic cameras. Moreovera the

authority granted to municipalities by the Ohio Constitution to exercise all powers of local se1f-

govemment does not include the power to regulate the jurisdiction of courts.& Walker

acknowledges that municipal ordinances are prvsur^ed to be constitutional, and ^^^ burden i-s his

to show otherwise. °'lt is fundamental that a court must °presume the constitutionality of l^w-full^

enacted legislation'.`° Klein v Leis, 99 Ohio St. -3 )d 537, 200' ) Ohio 4779, e95 N.E.2d 633.

"Leg1slation being challenged will not be invalidated unless the challenger establishes that it is

unconstitutional beyond a reasonable doubt." 1lit^^ v. Toledo, 62 Ohio St.2d 394, 405 N-E.2d

1047 (1980); ^Jr in,

TMC 31:1.1 2p in pertinent part, states:

(1) Notwithstanding any otlzer provision of this Traffic Code, the
City of "1'oledo hereby adopts a civil enforcement system for red.
light and speeding camera system violations as outlined in this
Section. Said system imposes monetary ^ialailii^r on the owner of a
vehicle for failure ^^an operator thereof t^ ^^^iply with traffic
control indications in the City of To1edo in accordance with the
provisions of this ^ection.

6 Tleis is takerf atearly verbatim frLam Waikef's brief in Oppasition.
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(2) The City of Toledo Division of Transportation, the Toledo
Police Department, and the Toledo Departnent of Law shall be
responsible for administering the Automated Red.1:,ight and
Speed^^^ System. Specifically, the Toledo Division of
Transpo.r¢ati^n and the Toletlo Police Department shall ^e
empowered to insWl and operat.e red lig-' at and speeding camera
systems within the city of Toledo. And, the Toledo Division of
'I'ransport.ation and the Toledo Police Department shall maintain a
list of systern locations where red light and speeding car^^ra
systems ar^ installed.. Said deparIments will make the
detenninat^^n as to wbich locations will be utilized.

The ordinance further provides that any violation of this section is deemed civil in nature,

carrying only a monetary fine, and no "poirits'° urider the point system for license suspension. A

violatioii may be administratively appealed, wit.i a fia-t^^^r appeal to the comman, pleas court

available pursuant to R.C. 2506.

Tn Mendenhall v ^^^ of A1s^on„ 117 Ohio St. 3d 33, 2008 Ohio 270, 881 N.E.2d 255, the

Ohio Supreme Court held that °°[a]n Ohio municipality does iiot exceed its home rule authority

when it creates an automated system for ^nforcernept of txafflic laws the, imposes civil liability

uponviolatorsy provided that the municipality does not alter statewide traffic regulations."

Men.dentlall at syllabus, "I`h^ Court did a Horne Rtil^ analysis of Aki-on's o dixiance in.stitutir^g

this form of enforcement and tiated that the ordinance was ari exercise of police power that

relates to the public health, safety, and welfare of the general public; the ¢r^i-Fic statute was a

b^^^^-ral law; and the ordinance was not in c^^ifl'ret with the Q-tatilte. The Court also rejected a

preemption arg`.ent that the state has intend.ed to completely oQcapy the field of traffic

regulation, taius municipalities could not take such action. It further deeliried any consideration of

10
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Pwmotivatiox:°' issues with respect to its analysis.' Subjudice, Walker points to the Mendenhall

Court°s observation that "although there are due process questions regarding the operation of the

Akron Ordinance and those similar to it, those questions are not appropriately before [the court]

at tfiis time and will not be discussed here." ^^:^r^d^^.^^^^ at ^12.' Hence, u^^d^.r ^:d^.d^^ail, the

City subjudice was witljina^s authority to establish this system for the eni`orcement of'iraf`^io

violations.

T'he Court rejects WalkorEs argument, however, that the Ohio Revised Code gives the

l`oiedo Municipal Cow-k exclusive jurisdiction ever violations issued pur^uarit to TMC 313.11

x`Exciusive jurisdiction" is a coiart's power to adjudio^^^ an action or class of actions to the

exclusion of all other courts, Jss^.^^s -v^UmversA ^ of Cinci;x^^^^_(_^^^^^^^^_^^^^^g (2004), 101 Ohio

St.3d 234, 239, 804 N.E.2d 19. R.C, 1901.20(.A,)} #itled "criminal and traffic wurasd.iction," states:

(A) (l) "Cbw municipal court has jurisdiction of the violation of any
ordinax^^e of any municipal corporation within its territory, unless
the violation is required to be handled by a parking violations
bureau orjoi^^ parking violations bureau pursuant to Chapter 4521,
o;;"th^ Revised Code, and of the violation of'any misdemeanor
committed within the limits of its territory. The municipal court
has jurisdiction of'the violation of a veliicl^ parking or standing
resolution or regulation if a local authority, as defined in division
(D) of section 452 1,01 of the Revised Code, has specified that it iss
not to be considered a criminal offense, if the violatiozi is
committed within the limits of the couat'^ territory, and if the
violation is not required to be handled by a parking violations
bureau or joint parking violations bureau pursuant to Chapter 4521 .
oi`^^e Revised Code. l'^^ municipal couM if it has a housing or
environmental division, has jurisdiction of any criminal action ovoi-

7 Is the c9ty's motivation b^hlind a:sEorraated camera €nf'oree3-r3eert acEually publys-sa9`tty ;claEed or is it sEMP;y f0:
purposes of €ncreas^ng revenue?

^Di-spite the Mendcrahall couat`s passing comment in this respec4 iP3is Court declines to read anything into the
Mendenhall dwc3si^ ^that is not articulatcd.
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wbir-b. the housing cs^ envirom-nental divisioii is given jurisdiction
by section 1901.1 81[1901.1 8 , l. I of the. Revised Code, provided
that, except as specified in division (B) of that section, no judge of
the court other than the j uslg^ of the division sb.", 11 b^ar or
determine any action over which the division has jurisdictior. T^. all
such prosecutions and cases, the court shall proceed to a final
det^^^^^^io^ of the prosecution or case.

Walker relies on the use of the word °'any" in the first sentence above to indicate that the

Toledo Municipal Coiirt has exclusi^^jurisdict^ons for violations of'1'mC 313.12 such as his.

Walker as^ert-, that, with R.C. 190 120, "the General Assembly made the statewide determination

that ^-unicipal ordinance violations m.ust'^e adjudicated in courts." While Walker does not

directly address, the appeal to the court of s;o:rnmon pleas that would have been available to hi.rn

R.C. 2 J1^Vo^d1s he YAYaS.¢.of3 bhfe-66 a 6d6Y.Api3`^S.p Ld.l xWyts 4^kb â tA ^T L'"AO ^:by}.[Lp^iL} LASA Z^i3.LV.b3.t0+'a }LAWdtt 4^Sd '^'YR WtLS6SEb6Y^ey

violations in aia administrative nature will lead to a burdened common pleas docket. Tl3e Court is

not persuaded by this argumegit, as Walker and those similarly situated elearly have the benefit of

an appeal before a j udzcial body. Moreover, a reading of R. C C. 1301.20 demonstrates that it does

not confer exclusive.jurxsd^ctaon to the Toledo Municipal Court over these violat^ons. t`Wb^^ fLh^

General Assembly intends to vest exclusive i uri sdi^^^on in a court or agency, it provides it by

appropriate ^tatutoi-;rl^^uage." StateexRel,Ban.^,• Orxcv_Walicer, 86 Ohio St. 3d 169, 1999

Ohio 151, 712 N.E.2d 742. The statute within uses no such unambiguous terms to indicate

exclusivejurisdictissn, and this Court does iiot interpret the use of the word "°any" to be an

expression of "°allP" or "^xc1usive," In this resDecfi, Wa1ker°s complaint does not state a cause of

action relative to the unconstitutionality of the ordinance ^^ this respect.

Walker also as^eits that the City`s €ard^^iazice is invalid because it delegates power to the
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police without providing any rules or standards, which is in violation of due process and eqiial

protection under the United States' and Ohio's Con^tituti^^, that the ordinance violates public

policy because it fails to establish an adminasLratsve process of etifc^^^^inent. He fua i.her argues

that even if a legi^^ative body, specifically the City Council, made a proper delegation of the

administrative process, any fines received prior to its creation must be return--d. I'^^ Court

disagrees that these a^^^^iozis state a cause of action. First. TMC 313.12 indicates that appeals

may be had through a "hearing officer,5, andWa1.ker'^ complaint concedes that there is an

administrative appeals process in conjunction with an automated camera ^^^^et Walker's

criticism, however, is that the ordinance does not explicitly state the rules or standards to be

followed by the police department when it conducts the appeals process. Specifically, Walker

states that it is unknown whether parties may bring attorneys, whether there is subpoena power,

the right to call witnesses and the right of cross examination, whc-thex evident-aary rules apply,

whether discovery may be had, or whether parties may give opening and closing staternents.

Presuming for purposes o^th^ ^^oti^n to dismiss that these allegations are all true, and

this information is not provided in written form, Walker's complaint still does not suggest that

the ordinance is invalid beyond a reasonable doubt. Walker conceded that the administrative

^ppeEd process was available to him. Had Walker been displeased witlz the outcome of the

administrative appeal, Ohio law provides that he could have commenced an appeal of the

administrative decision pursuant to R.C. 2506 in the common pleas ^^uri. See, e.g., ^'^^itvq,f

Cleveland Parking Violations Bureau v Barnes, 8th Dist. No. 94502, 2010 Ohio 6164, As a part

of that process, R.C. 2506.03 provides that "[t]he common. pleas court considers the 'whole

record,' including any new or additional evidence admitted under R.C. 2506,03, and determines
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whether the administrative order is unconsta^^^^onal, illegal, P-rbitrary, capricious, unreasonable,

or ug^supportecl by the preponderance of stabstantla.l, reliable, and probative evederice. . .^^

"emphasls added). :^^^^^s quoting 1 j^^v Youngstown Bd.of Zonin g Aeals; 90 Ohio St. -3d

142, 2000 Ohio 493, 735 N.E.2d 433 (2000),

This same issue was carzsidered in Posner v Q^ ^f C":lpvgland, 188 Ohio App. 3d 421,

2010 Ohio 3091, 935 N,la`.2d 882 (2010). Posrier had appealed an automated camera tlr-kel

administratively but was wasu^^^^sfu3, so he appealed to the common pleas court.1-1is a.rgume:its

included the facial unconstitutionality of thu ordinance, as well as its application to him. The

LPosnu^r- court explained:

A statuie`s constitutionality can, be challenged o-n its face or
Crn4h:, na..°"tY^'xw1^.r sep xf ^^its to ^Vha^l: ^hv ^^B t'atQ has been a^^ ll^r1,

When a statute is cliailer^ged on its 1='^.ce,1^.e challenger must ^
demonstrate that iio set of circumstances exist under which the
statute would be valid. The fact that the statute could operate
unconstitutionally under some given set of facts or circumstances
is insufficient to render it wholly invalid. Posner at 426 (internal
cit,atlons omitted),

W-bzle the Posner court declined to entertain Posner`s facial constitutional chzllen9e to the

ordinance because the same was inappropriate duxi.ngan administrative appeal, t13e- rn-YD.rt,

reenanded the igaalter to the trial court to analyze F'a^sner's "as aplal^ed`E constitutional challenge.

See, PoUpqr v Cifv nf Q'^ev^^^c^; 8th Dist. No, 95997, 2011 Ohio 30`^1, The s€^bsequezit P^^,^•

court found that la`osnerE^ due process rights were not violated because even if he 1^^^ been

precluded from presenting witnesses and evidence during the administrative appeal, tttbe

1m-ig€.iage of R.C. 2506.03(B) allows, even in^^idates, that [he] be allowed to Supplement the

record wrath such testimony.'° P̂ ^s^qg, 2011 Ohio 3071 at ^ 15. ^e-- also, Ciiy_^^ s^la.^d v ^_rd,
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8th Dist. 96312, 201 i Ohio 4262, d..isc, appeal not allowed at 2012 Ohio 136. ("Appe1lant°s due

process rights were not fi-aa^^ra^^^ because R.C. 2506,03 left an avenue ^^en for hirn to call

witnesses and present additional evidence that he was preventerl ^^om utiiizing dtirang the

[administ^^'klv^] hearing").

Subjudice, Walker brings a facial chalI^it,^^ to the ordinance, so he must demonstrate that

rio set of cirewnstances exist under which the statute would be valid. Even presurnln; a1 of his

allegations as true, Walker cannot do this. As discussed in the Po-snr and ^o-r^ cases,R.C. 2506

provides a route by which due process is guaranteed to those seeking an appeal from a TMC

s 13.12 violation. 1-fenceo even if the. procedural administrative process is not explicitly spelled

out in the ordinai-ice., the Das1^ tenets of Ohio law with respect to administrative hearings are in

pla^^' with respect to the administrative reviewing body, as are the procedural safeguards bui lt

into R.C. 2506, In this respect, it cannot be said that the Toledo Police have "un1`ettered"

authority with respect to administrative appeals of TMC 313.12 vlc^^^^^ons, Consequently,

Walku'F's cornlal^int fails to state a cause of action, and Iils r-omplaint is dismissed.

.1UDG^^^^^^; T 01',^TRY

9 "The Ohio Supreme Court has held that ad¢nisi*s`stra.tive agencies are not bound by the rults of evidence applied in
ccsu,rt." f:rrd citing 5irnrtn Y. i.ake Geauga Pri^:iq;_Qt., 69 Qtas`a St.2d 41, 44, 430'N.E.2d 468 (1982). "Eviden¢^,^ that is
admissible i nadminis9aati^e hearings is defined as fQEle,ws: '(0) "Rel`aah1e" evidence is deperdahle, thkt as, it can be cirnfidtntly
trusted. i'r order to be retiabir, there must be a rcasdnahle probability that the evidence is truc. (2) 'Pr4ha,ti te` evidence is
evidence that tends to prove the issue in question; it Eaiust be relerrert in determining ihe issLe. (3) 'SubstarxtSml' evidrrce is
evidence with some weigh.t, it rnust hawe importance and va%ue."Cor>v citing Gur Place, Inc. v, Oiaio ^_iquar CQrtrrt €:;omm, 63
Ohio 50d 570, 571, 589 N.M.U 1303 (1992). Tu;:hrrrraore, hearsay is admissible in administrative prpcrrd€ngs." Cord citir,g

ar, 69 Ohio St.2d at 44, 430 N.E.2d 468. While the Court subjradice. notes that the i)ur P3ace case is one concurrirg ,iquor
pwrrrEits. the Court agrees with Cord's use o:`this proposition nflaw relative to Qitaer administrative hearing cases.
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It is therefore ORDERED, ADJU^^^^, and. DECREED that Defendant City of Toledo`s

and ^^^^rda^t RedFlex`s Motions to Dismiss are we(l taken and granted.

^,,,.,..,..,.^-:.^°•°°^°^

February 1, 2012

Ruth Ann Frarls, Judge

CCe Andrew R. Mayle, Esq.
John T. Murray, Esq.
Adam W. ^o-akx, Esq.
Quintin F. Lindsmith, Esq.
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Court ^^^^^eals No. Lµ12m1056

Trial Court No. C10201101922
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Appellees Decided:
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Andrew R. Mayle, 3er^^^^iali S. Ray, Ronald J. Mayle and
John T. Murray, for appellant.

Adam W. Loukx, Director of Law, and Eileen M. Granata,
Senior Attomey} for appellee City of 'I'oled€^^

Quintin P. Lindsmith, Sommer L. Sheely and James P. ^^huc1^^
for appellee RedFlex Traffic Systems, Inc.

S.IN{^ER, P.J.

(T.1) Appellant appeals a judgment of the Lucas County Cotirt of Common Pleas

dismissing a putative class action unjust enrichment suit against a city and traffic

^-10UftNAU1ED
i01 9 B 203 EXHIBIT
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enforcement ^^inera company. Because we conclude the trial court's dismissal of the suit

improper, we reverse and remand for furffier proceeditigso

^^^ ^^ In 2003, appellee city of Toledo ("city") instit-ated an aut^^iated red light

enforcement system. Appellee RedFlex Traffic Systems, Inc. (64RedFlex") provided a

^aniera s^^ste.^^ that synchronized with tr^.ffc signals to take pictures of automobiles that

entered an intersection after the traffic light tu.rr^ed red. Speed measuring devices were

later added. RedFlex i^istall€;€ls maintains and monitors the cameras, Appeil^^s allegedly

share the revenues generated from auto owners that axe sent a civil "notice of liability"

after having been photographed during a resl light or speed violation.

(13) Appellargtg Bradley L. Walker, was one of those who received such, a notice

and paid a $120 "eivil penalty," On February 24, 2011, appellant brought si-iit ^ii behalf

ol`^hnself and those simila,rly sit-aated to recover the "civil ^enaity" he, and. the others,

paid. Appellant did not contest the validity of red light cameras. He concedes they are

legal. Rather he asserted that the legal structure by which such penalties were extracted

violated the Ohio ^onstittition^ making tl^^ penalties collected unlawful. A.ppellant

sought relurn or'such money taken under the doctrine of unjust enrichment.

Ilf 4} Appellant advanced three theories as a basis for recovery. First, he

maintained that by enacting tlle ordinance goveming red light cameras, Toledo Municipal.

Code 3 l. 3.l. 2f the city unconstitutionally usurped the jurisdictior^ of the Toledo Municipal

Court by diverting challenges to the violation notices to an ^dmiiiistrative hearing officer

set u.p within the poli^^ department. Second, appellant suggested the ordinance is

2
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unconstitutionally vague because it delegates adjudicatory authority to the Toledo Police

without articulating ititelligible ^ove^.^ce p.rlnciples. Finally, appellant alleged, the

Toledo Police failed to establish any administrative procedures by which avf olation

notice could be challenged, dehying due process to those who received such notlces.

{¶ 51 Both appellees filed a motion to dismiss a.ppellant"s complaint for failure to

state a claim for which relief can be granted, pursuant to Civ.R. 12(B)(6)< After briefm^^

the trial court granted appellees' motion and dismissed appellant's complaint.

{Iff f{ From tb.isjudgment, appellant brings this appeal. Appellant sets forth a

single assi^ii^^ent of error:

`l'he trial court erred in raling that Mr. Walker failed to state a claim

upon which relief can be granted.

{11 71 Review of a jud^me^.t granting a Civ.^... 12(B)(6) motion is de novo.

Perrysburg Twpa v. Rossford, 103 0h.io St.3d 79, -2004-Ohio-4362, 914 ^.̂ ,EM 44, 1 S.

When ruling on a motion to dismiss for a failure to state a claim upon which relief can be

granted, a court must presume the tratti ol"tlie factual allegations in the complaint and

must make all reasonable inferences in favor of the ^on-moving party. Mitchell v.

Lawson Milk Co., 40 Ohio St.3)d 190, 192, 532 N.E.2d 753 (1988). It must appear

beyond doubt fTom the complaint that the plaintiff can prove no set of facts entitling him

or her to recover. O`Brien v. Ua^iv, Community Tenants Lfnion; Inc., 42 Ohio St.2d 242,

327 N.E,2d 753 (1975), syllabus. For these reasons, motions to dismiss for failure to

3,
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state a claim are rarely s^^^^^^ful, .^^^-S^ate Cornputer Exch€xrige v. Burt, 1 st Disto No. C-

020345, 2003-Ohiow3197, ^ 12.

Toledo Municipal Code 31.3912

{4,[ 8) With the enactngent of Toledo Municipal Code 313.1 2p the city adopted what

is characterized in the code as a "civil enforcement system for red light and speeding

camera system violations." The plan imposes "monetary liability" ori the owner of a

vehicle for failure to comply with traffic lights or posted speed limits. Cit-y

transportation, police and law departments are charged with the administration ol~the

systean, Police and the tr^^^^^portati.on division are tasked with choosing the location of

automated red light and speed. ^onitorlng devices and maintaining the devices once

installed. Apparetit violations are to be processed by city officials or its ^^ents, When a

violation is recorded, the registered owner of the offending vehicle is sent a "Notice of

Liability,ay'X'oledo Municipal Code 313 ,.12(a), indicating that he or she is liable for a

,*dezvi.l penalty" of $1200 Toledo Municipal Code 313.12(d)(1)(2).

1191 '1'he ordinance declares that the fact an individual is the registered owner of a

vehicle is x`prima^facze evidence" that he, or she was operating the vehicle at the time of

the offense. Toledo Municipal Code 3l3=12(c)(3). An. owner of a vehicle may be

absolved of such presumptive liability only if, within 21 days of the notice, he or she

furnishes a hearing officer with an. affidavit identifying the person operating the vehicle

at the time of the offense (at which point, presumably, liability shifts to the person

4.
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infortned upon) or a police report showing that the vehicle was reported stolen prior to

the offense. Toledo Municipal Code 3i3 01.2(c)(4).

(Iff 101 T`oledo Municipal Code 3: ) 13.13 (d)(4) describes an appeal process. ne

provision, in its entirety, provides:

A notice of appeal shall be filed with the Hearing Officer within

twenty -one (21.) days from the date listed on the "Notice of Liability. " The

failure to give notice of appeal or pay the civil penalty within this time

period shall constitute a waiver of the right to ^^iit.est the citation and will

be considered an admission. Appeals shall be heard t^ough an

administrative process established by the City of Toledo Police

Depp^ent. A decision in favor of the City of Toledo may be enforced by

means of a civil action or any other means provided by the Ohio Revised

Co&

(Iff 11.1 In their motion to dismiss, appellees maintained that the ordinance is

constitutional. Moreover, appellee city argued ffiat unjust enrichment claims cannot be

maintained against a municipality, since appellant did not appeal his violation there could

be no due process violation and appellant lacked standing to bring an action. Appellee

RedFlex also asserted that appellant waived a challenge to the law because he paid bi^

fine and did not appeal, and that a constitutional challenge does not apply to RedFlex

because it is not a state actor.

5.
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I. Mendenhall v. Akron

(T 121 AppelIee city first sought dismi^sai on the ground that the Ohio Supreme

Court has approved the use of speed and red light detection devices in a civil

administrative liability context in -kfer^enhall v. City of.A.10°on.; 117 Ohio St.3d 33, 2008-

Ohio-270, 881 N.E.2d 255. The trial court properLy ruled Mendcnhall iiot dispositive of

this matter. The question certified to the ^o-urt in Menden,^al^ was whether, under home

rule, a municipality may enact civil penalties for acts deemed criminal ^^^e n ses by the

state. Id. at ¶ 2. 'I'h^ ^ouxt ruled that, since Akron's ord^aiiee did not alter or supersede

Ohio law, it was compatible with tlae city's home r€il^ powers. ,^^ at ¶ 43.. The questi^li

ofti^e constitutionality of the ordinance in other respects was not before tlie court.

{^ 13} We note that the Mendenhall court issued a caveat to its decision when, at

¶ 40, the coiirl, stated, "[ajlthough there are due process questions regarding the operation

of the Akroig Ordinance and those siinilar to it, those questions are not appropriately

before us at this time and will not be discussed here." The trial court concluded that this

remark was a "slaassiii^ ^omment."' We view the statemeiit ratlier as a^ eNpress limitation

on the scope of the Mendenhall decision.

11e Starading®Inimunitfes

{¶ 14} Appellee city su,^^^s-ted to ti-ae tAial coizrt that appellant lacked standing to

bring the suit and that a municipality cannot be liable in quasi-contract. Appellee

Reff^^x argued appellant is barred fxom challenging the ordinance because he failed to

exhaust administrative remedies, In any event, appell^e RedFlex insisted, it could not be

6.
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lield liable for constitutional infirmities because it is not a state actor. The trial court

rejected all of these arguments, and properly so.

^I 151 A party who has been or wll.l be adversely affected by the enforcement of

an ordinance has standing to attack its constitutionality. State v. Bloomer, 122 Ohio St.3d

200, 2009mOhloW2462, 909 N.E.2d 1254, ¶ 30, Appellant alleges that he has received a

notice of civil liability for a red light violation and has paid the penalty. This monetary

injury produces sufficient interest in the operation of the ordinance to cliallenge its

constitationallty.

[¶ 16} With respect to a suit in u.^just entichment, the general rule is that "all

^^^erm-nental liability ex contractu must be express and must be entered into in the

prescribed manner.SR Perrysburg Twp. v. City of.^^^sford, 149 Ohio App.3d 6455 2002-

OhioM5498$ 778 N.E,2d 619,115 8 (6th Dist.), quoting Kra, ,̀^ Constr. Co, v. Cuyahoga Cty.

Bcl. of Commrs., 128 Ohio App.3d 335 44, 713 N.E.2d 1075 (8th Dist..1998).

Nevertheless, it has been held that a suit seeking the return of specific funds wror^gfully

collected or held by the state may be maintained in equity. Santos v. Ohio Bur. of

Workers ' Comp., 10 1 Ohio St.3 d 74, 2 004mOhicaa28, 901 N.E.2d 441, syllabus. Accord

Judy v. Ohio Bur. o ,^".^s^to^° Veh., 100 Ohio S^.,^d 122, 2003w£^^aioy5277, 797 N.E.2d 45^

Ohio Hosp. Assn. v. Ohio Dept. of^'.^ur^^^ Serv., 62 Ohio St.3d 97, 579 N.E.2d 695

(1991). Santos concerned money witliheld in subrogation under a statute deemed

unconstltatlonal. Judy and Ohio I-losp^^al Assn. were about money wrongfully withheld

^iider misiiiterpreted or ^^^^^stitutiorial regulations, rl:'1ie allegation of appellant is that

7.
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the ciay's collection ^l'aut€^mated fines was wrongfully premised on an unconstitutional

or.din^^^, This is in the nature of those actions held to be permitted.

{",̂ 171 With respect to appeil^e RedFiexss assertion that it cannot be required tc)

return money collected by an unconstitutional ordinance because it is not a state actor,

appellant asserts no federal claims against RedFlex. He only maintains that RedFlex is in

possession of funds it is not properly entitled to hoid. Unjust enri^hinent exists when

there is:

(1) a benefit ^oni'erre€11^y a plaintiff upon a defendant;

(2)1nowledge by the defendant of the benefit; and (3) retention. of the

benefit by the defendant under circumstances where it would be unjust to

do so without payment (ioe., the "unjust enri^^inent;' eiement), Ohio law

does not ^^^-uire that the benefitted party act improperly in some fashion

before an unjust enrichment claim can be upheld; iiistead, unjust

enrici$merit can result "from a failure to make restitution where it is

equitable to do so. That may arise when a person has passively received a

benefit which it would be unconscionable for him to ^etaine" without paying

compensation. (Citations omittteda) Advantage Renovations, Inc. v. Maui

Sands Resort, Co,, L,LCs 6th Dist. N'o. Em 11 rr040g 2012-Ohioa i 866,1 33.

fl 18} A defendant in a suit seeking compensation for ua^just enrichment need not

be a state actor.

8.
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11191 With respect to exhaustion of administrative remedies, as the t-rial court

noted, an administrative agency posse-s^^s no authority to determine the ^onstittitionailt^

of a statute or ordinancee Herrick v. Kosydar, 44 Ohio St.2d 128, 130, 339 N.E.2d 626

(1.975), Asa res-ult, exhaustion of administrative remedies is unnecessary when the

gravamen of the suit is a constitutional attack on an underlying ordinance.

(Iff 201 This leads us to the merits of appellant's allegations. Appellant argues that

Toledo Municipal Code 313.12 is uiiconstituti.onal in three respects. If any of these

assertions is correct, the trial court's judgment dismissing the case must be reversed and

the matter remanded for further proceedings.

(¶ 21) Municipal ordiriances, like other legislative enactments, are entitled to the

presumption o1'^onstitutionalztye Hudson v. Albrecht, 9 Ohio Ste3d 69, 71, 458 N.^.2d

852 (1984). The burden is on the party challenging the ordinance to prove otherwise

beyond a reasonable doubt. ^Sfate v. Lowe, 112 Ohio St3d 507, 2007mOhiom606a 861

N.Eo2d 512, T 17, citirig Klein v. Leis, 99 Ohio St.3d. 537, 2003µOb.iow47"/ 9, 795 N=E.2d

633, T, d.

1114 Municipal ^our^ Jurisdictional Infringement

[122) Appellant submits that Ohio Constitution, Article IV, Section 1, vests

judicial power in this state to "a supreme court, courts of appeals, ^ourLs of common

pleas and divisions t:be'reol, and such other courts inferior to the supreme court as may

from time to time be established by law,5' Municipal courts, and expressly the Toledo

Municipal Court, have been established by the Ge^^^ral Assembly in R.C. Chapter 1901.

9.
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Home rule rnun.icipal.ities h.^^en€s power to regulate th^jurisdiction of a municipal court.

Amer. Fin. ^ervicesAssn. v. Toledo, 161 Ohio App.3d 477,2005-Ohio-2943, 830 N.E.2d

123 3, 176 (6th Dist.), citing Cu,^,^^ v. ^oIed^a, 170 Ohio St, 144, 163 N.E.2^. 384 (1959),

paragraph one of the. syllabus.

11231 In R.C. 1901.20(A)(1.), the legislature has defined the ;juris diction of a

rnunici.pa1 court:

The municipal court :^^^^^^^^^ctian ofthe violation qf^ny

ordinance of'any municipal corporation within its ter,^^^orys unless the

violation is required to be ^aiidled by a parking violations bureaia or joint

parking violations bureau pursuant to [R.C. Chapter 4521], and of the

violation of any misdemeanor committed within t1ie limits of its ten°It^ry.

The rgiunicipa1 court has jurisdiction of the. violation of a vehicle parking or

standing resolution or regulation if a local authority, as defined in rR.C.

4521.01], has specified that it is not to be considered a criminal offense, if

the violation is ^onin.i^^ed within the limits of the court's territory, and if

the vioIation is riot required to be handled by a parking violations bureau or

joint parking violations burea-a pursuant to [R.C. Chapter 45211. The

municipal co9.arts if it has a housing or environmental division, has

jurisdiction of any criminal action. over which the housing or environmenta.i

division is gi^en jurisdzction. by fR.C. 1901.18 1,9 provided that, except as

specified in division (B) of that section, no judge of the court other than the

10.
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judge of the division shall hear or determine aaiy action over wlgie,b the

division has jurzsdictioii. In all such prosecutions and cases, the court shall

proceed to a final determination of the prosecution or case, (Emphasis

added,)

^^ ^^} Appellant reasons that Toledo Municipal Code 313.12 is an ordinance of a

municipal ^otp€^ration within the territory enc€^inpassed by ttie`1'oled^ Mimicipal Court

aiid is not a parking violatiori9 therefore, the violation of Toledo Municipal Code 313,12

is subject to thejaarlsdiction of the Toledo Municipal ^ourt. Any attempt, in whole or in

par^ to divest the court of that jarisdictiora violates the authority of the General Assembly

to set the jurisdiction of the co-tirt3 thus violating Ohio Constitution, Article IV, Section 1.

^^ 25) Appellant insists that t1^^ effect of Toledo Municipal Code 313.12 is to

divest the municipal court of jurisdiction by setting up a wholly ^^^^^udicial scheme that

grants to a hearing officer, chosen in a^i unspecified manner by the police ^^^^^^ent^ the

authority to adjudicate violations of the ordinance. Such usurpation o1'juris€11.ction

violates the Ohio Constitution and should be declared a nullity, appellant maintains.

Appellant seeks the return to himself and others similarly situate€1€sf all monies collected

by the city and RedFlex by virtue of this unconstitutional plan.

26} RedFlex responds, characterizing appellant's argument as being that R.C.

1901.20 confers exclusive jurisdiction to municipal co€uts to the exclusion of all

altemeLive means of enforcement. RedFlex then attacks this a: ^-imentj suggesting that

when the legislature bestows exclusive or original jurisdiction it must do so expressly and

11.
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u.^^inbiguousIyo Moreover, Redp'I.^x maintains, ;appell.ants^ argument is "fatally flawed"

^^catz^e R.C. 1 90l. o20, titled "Criminal and traffic jurisdiction," applies only to criminal

ordinances, not civil matters such as "civil penalties" like the one at issue.

{If 27) Appellee city concedes that home rule does not provide a m-unicipaIlty with

the authority to alter the jurisdiction of a municipal court. Neveatheless, the city asserts,

R.C. 190120 does -uot grant excltislve jurisdiction to the municipal court for all matters

contained in the city codeo R.C. 1901.20(A)(1) states that the municipal court 1ia^

jurisdictl^^^ over the "violation of any ordinance." "Any," according to the city, "is not

`all.y" 1-lad the legislature intended the municipal court to have exclusiv^jurisdlction

over all m-Linicxpal ordinances, appellee city argues, it could have easily have done so as it

did with .^^^^enil^ coiirts in R.C. 2151.23 (A) or in providing for a building code appeal

board in. R.C. 3781.20(B). Indeed, the city suggests, il`appellant's interpretation is

^o=ct, hea.ri^^^ before the Board o1"Zoning Appeals, Plan Commissions, Taxi Cab

Review Boards, Tax Appeal Boards and Boards of Revision would have to be heard by

municipal courts.

(1128) The trial court, citing S-t^^^ ex re1. Banc One ^`orp. v. Walker, 86 Ohio

St.3d 169F 712 N.E.2d 742 (1999), concluded that tlie legislatLire had not included the

necessary express language in R.C. 1901.20 to vest exclusive jurisdiction over all

.^^unicipal ord.inances in the municipal court. zx[ ^ ]hi^ court does iiot interpret the use of

the word 'any' to be an expression of `all' or 6excluszve.°sx

12.
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{I 29) Ijn. his brief to this court, appellant characterizes the question €^f whether

R.C. 1901.20 confers exclusive j€ir1sd1ction on a municipal court a "red herr1ng.9b Even if

the statute confers only concurrent jurisdiction on the municipal court, a municipality has

no power whatsoever to place any regulation on. the jurisdiction of the court. Moreover,

appellant insists, for any local administrative body to have concurrer^^^^^sdlctlon with

the ^^uM such 3ur^sdlct1on must be ^^^iferred by the Gerieral Assembly. Since the

leglslature, has proVzded no enabling legislation for a municipal traffic-camera agency,

Toledo Municipal Code 'D 13.12 is ultra vires and monies collected in reliance of the

ordinance were wrongfully taken.

{f,,. 30} It is a rule of statutory construction that, with exceptions inapplicable here,

a7itleA Chapter, and section headings ^ * * do not constitute any part of the law as

contained in the 'Revised CodeP"z" R.C. 1t0l, thus, consideration of a stata.te"s title in

ascertaining its meanliig is "urm€;^^ssary and imprope€°.9p State v. Beener, 54 Ohio

^pp.2d 14y 16, 374 NoE.2d 435 (2d Dast,1977). We can attach no significance to the

heading "Criminal and traffic jurisdiction" in R.C. 1901.20.

(131) It is also a rule of construction thWL words and phrases that have not been

legislatively defined or acquired a technical meaning xsshal l be read in. context and

construed according to the rules of grammar and common usage." R.C. 1.41 Common

usage may be ascertained by re1"ereaiec to a dictionary. See Cincinnati City School Dist.

Bd. ofEdn. v. State Bd. of Edn., 122 Ohio Sto3 d 5 57g 2009-0hlow3 628, 913 N.E.2d 42 1,

^ 15-16,
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{¶ 32} "Any" means "every -used to indicate one selected without restriction"

and "all - ----u^ed to indicate a maximum. or whole." Mer^^iani-^ebs,^er Dictionary,

hLtp;Elw-^vw.^erria^^^^^^stera^ornt`dicti®n^^^any (accessed Mar. 26, 2013,) Construing

the language of the first sentence of R.C. 1901.20(A)(1) in context and according to

common tisage, the legislature has unainbi,^uousi^ granted to ^nunicipal courts

jurisdiction over a violation of every and all municipal ordi.^iances within its territory,

unless, in certain circumstances, the offense is a parking violation.' '1'he maxims of

construction forbid the substitution of inferences or impl'zcationswhen the larigua,^^ of a

statute is unequivocal. Ashley T^^^^^^nty iVIuL TeL Co, v. New Ashley.^'U Co., 92 Ohio

St. 336, 341, 110 N.E. 959 (1925)3 apPlyitig the maxim "dexpr^^^ium facit cessare

tacitum."

{¶ 33) With respect to the argument of appellees, as adopted by the trial court, that

the legislature should 1iave, but did not, confur "exclusive" jurisdiction on the court,

appellees' reliance c^^. State e.^ re^. .^aa^c One C^arp,, 86 Ohio St,^d 169, 712 NaE.2d'^42

(1 999), isperpl^xin.g. The case was an appeal from the judgment of this ^our^ denying a

petition for a Nvri^ of prohibition to prevent a common pleas coin°t judge from continuing

to hear a suit arisin^ ^o:^. a b^.slness dispute. Relators, defendants in a sui^. alleging

inter:ibren^e with an insurance contract, believed the suit coiald -not be resolved without

1 We note that, ^.Phen the city of Cleveland enacted an automated camera ordinance, it
dz^ ected that ap^eals of notices of liability be directed to tl-e city's Parking Violations
Bu^eau. Cleveland Codified Ordir^^c.-Is 313.031(k)e
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administrative consideration. Relators claimed the common pleas court was divested of

j urisdiction. over the matter by the doctrine of primaxy jurisdiction.

{$ 34) The Supreme Court of Ohio rejected this assertion. The court explained:

The doetrlrie ofprltnary jurisdiction applies where a ^laiiii is

csl-iginally cognizable in a court and enforcement of the claim requires the

resolution of issues that have been placed within the special expertise of an

administrative body. Under this doctrine, the judicial process is sizspended

pending referral of the issues to the administrative body for its views,

(Citatiorzs ©mitted.) Id. at 171.

The court explained that this process did not divest a court r^^^eneral jurisdiction from

hearing the case and added ^iat this was because the legislature had not vested exclusive

jurisdiction of the issue to an administrative agency. Id. The court went on to say that a

legislative iiitent to confer exclusive jurisdiction to an ^^enc-y or special court must be

ddne "patently and ^nambia-uousl^," which was not the case with the Departme ^.t ^s£

1n^uraiiee. Id. at 17 2,

^^ 315) i:f anything, State ex Yel. Banc One Corp. favors appeIlant"^ argument that

if the legislature intended to divest municipal courts of jurisdiction over some municipal

ordinance, it would have enacted legislation to that effect. Appellant also gai^^^ support

from appelEee city"s argument that, if appellant's position is correct, then the municipal

court, w^^ild need to preside over numerous rrraiiicipal ^oards, ^^ fact, most of the ksoard

appellee city enumerates are the creations of express legislation. Boards of Zongiig

15.
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Appeals are the creation of R.C. 713.1l, Plan Commissions are provided for in R.C.

713.0 1, Tax Appeal Boards by R.C. 718,1.1, These administrative bodies derive their

authority :^^^in the General Assembly through enabling acts that patently carve out

exceptions to municipal court review'. We inust admit, we found no legislative c'nabling

provision for a Taxi Cab ^evie^.^ Baaz°de

11 36} It is clear that the legislature has vested the muriicipa.l court with the

jurisdiction to adjudicate the violation of any municipal ordinance, including Toledo

Municipal Code 313.12. The plain language of the ordinance also reveals that appellee

city has attempted to divest the municipal court of some, or all, of its jurisdiction by

establishing an administrative alternative without the express approval of the legislature.

Such usurpation of jurisdiction violates Ohio Constitution, Article IV, Section 1, and is

therefore a nullity.

IV. Void for Vagueness/Due Process Violations

^q, 37) Appellant claims the delegation of authority to the police department

stating that " [a]ppeals shall be heard through an administrative process established by the

City of Toledo Police ^^^^rtmeat.'s is not a proper delegation of administrative authority.

Neither does it provide to the police any fixed standa-r€l^ for such delegati€^ii9 nor does it

provide a mechanism for a review of the police decision.

It is the function of the legislative body to determine policy and to

fix the legal principles which are to g€^^em in given cases. However, it is

not possible for the legisaat-ure to design a rule to fit every potential
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clrcumstance. As such, legislation may be general in nature, and discretion

may be given to an administrative body to make subordi^iate rules, as well

as to ascertain the facts to which the legislative policy applies. In order to

be valid, however, the legislative enactment must set forth sufficient criteria

to guide the admlnl^tTatlve body in the exercise of its dlscretlon, (Citations

omitted.) fl^^^on v. Albrechtz Inc., 9 Ohio St.3d 69, 73-64^ 458 REM 852

(1984).

{$ 38) Appellant's view of the delegation of administrative authority may be too

circumspect. The definition of tbe offense itself found in Toledo Municipal Code

313.12(c) creates a paesaamptl^^ that the owner of the vehicle was its operator and defines

two narrow exceptions to the pr^sumptlon: The proceeding is expressly noig-crimlnale

Wlille there appears to be, at least inferentially, an irrefutable presumption as to the

accuracy of these devices, this is not a facial defect and does not affect the delegation of

authority. The delegation of authority is extremely Spartan,2 but does not, in our view,

rise to the level of constitutional vagueness.

J^[ 391 Finally, appellant complains that the trial court's ^ ìndhig that he had

conceded the existence of an administrative process was both unsupported in the record

and beyond the breadtb of what may be considered in contemplation of a C1v,R. 12(B)(6)

motion. The complaint alleges that Toledo police never established an administrative

2 Compare Colukx^^^s Code of Ordinances 21l. 5.€14(D) which expressly enumerates six
ffirmail^^ defenses, including that the recording device was not operating properly.
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appeal process. `rbis is an allegation in the complaint and must be considered as true on a

motion to dismiss ^f^r failure to state a clainio Johnson v. Microsoft Corp., 106 Ohio St.3d

278, 2005-Ohiom4985, 834 MEe2d 791, i^ 6. Since at a minimum, due process of law

requires notice ^iid a meaningful opportunity to be heard, Ohio Assn. ofPub. School

:mpo v, Lakewood Cty. School Dist.g 68 Ohio St.3d 175, 177, 624 N.E.2d 1043 (1994), it

would seem the absence ^^any process would be problematio. Thus, this branch of

app-vllan.t'^ constitutional argument does not warrant dismissal.

(^ 40) Accordingly, appellant's sole assigDment of error is wellmtaken.

{11 41^ On consid^ratioii wlier^^^, the judgment of tiae Lucas Count-y Coun of

Common Pleas is reversed. This matter is remanded to said cauz°t for further gr€^^^edings.

Appellees are ordereci to pay the court costs of this appeal pursuant to.^pp.Ra 24.

^udgrnent reversed.

+^s^t.+x wxxAâ ^^^^^ed cc^p;^ of this ent^y shall constitute the mandate pursuant t^ ^.pp.. 27. ^'ee
also 6th T: ist.T,oc.App.R. 4.

Areeiae S€iiger_P,J.

`niomas J. (:)q-owik J. -------
^^^^UR.

Steph.eii A. Yarbrough, J.
DISSENTS AND WRITES SEPARATELY.

18.
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Walker v. Toledo
C.A. No. L,-12-1 ^ ^ ^

YA^^OUGHp J., disseritingo

^^ 42} Because my rea€llikg of the ^^^t-Lite at i^sae9R.C. 1901.20, differs from the

interpretation adopted by majority, l respectfully dissent and would find Walkes sole

assigned €:rror not weil--takena^

{Iff 43) 1:n Mendenhall v. Akron, 117 Ohio St.3d 33, 2008-Ohio-270, 881 NX.2d

255, the Ohio Supreme Court held that "[a]n Ohio municipality does not exceed its

home-rule authority when it creates an automated system for enforcement ol:~traffic laws

that iniposes civil liability upon violators, provided that the municipality does not alter

statewide trcpfic violations." (Emphasis added.) Id. at syllabus. In upholding Al,-,ron' s

creation of a civil infraction ^^^^^in to deal with traffic offenders, the ^ou-rt reasoned, in

pertinent part:

Ak-ron Ordinances 461-2005, which provides for implementation of

an automated mobile sp€;e€iWon.:fbr^ement system, does not conflict witli

state law because it does not alter or supersede state 1aw. The Ordinances

providesfor a complementary system of civil enforcement that, rather than

decriminalizing behavior, allows for the administrative citation of vehicle

' I agree with majority and the trial court that WallCer has standing to challenge the
constitutionality of Toledo Municipal Code 313.12.
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owners under specific circumstances. Akron has acted within its home rule

^utlgorlty granted by the ^onstitution, of Ohio. Id, at j^ 42.

{¶ 44} ^e-re, Toledo Municipal Code 313.12 ^^eat^s a civil-infraction systemfor

enforcing red-light and spee€ialimit ordinances by means of automated cameras. Per

Mendenhall, enactment of the ordinance is irully within the city of To1ed€^^s home -rule

authority as a chartered municipality and its prOvisiOns are ^^^sumPtively constitutional.

In working around this sfiartirig point, the majoiity first reads certain dicta to be "an

express limitation on the scope oi°the Mendenhall decision." Yet the language whi.cli t1^e

majority cites for that ^^^emen^4 does not detract at all from the basic constitutionality of

a concurrent administrative scheme that treats specified traffic violations as civil

infractions. Nor does that language speak to Walker's claim that the civilMini"Taction

system created by Toledo Municipal Code 3 13.12 "usuTs" the jurisdiction of the

municipal court, as set forth in R.C. 1901.20(A)(1)s over "all red light ordinance

violatgons."

(145) R.C. 1901.20 was formerly entitled "Criminal and traffic jurisdiction," but

is now entitled, "Criminal jurisdiction." Subsection (A)(1) reads, in pertinent part:

The municipal court has,^urisdlction €sl'^he violation ofany

ordinance of any m-anicipal corporation witliin its territory, uiil^^s the

4 The ma^ority quotes 40 of the Mendenhall opinion which states: s`Alths3ugh there
are due process questions regarding the ola^ratio.^ of the Akron Ordinance and those
similar to ito those questions are not app^^priately hefibre us at this time and will not be
discussed here." (Emphasi^ added.)
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violation is required to be handled by a parking violations bureau or.joir^^

parking vioiatioxis bureatg pursuant to Chapter 4521 of the Revised Code,

and of the violation of any mi,^^erneanor committed within the limits of its

tenitory: (Emphasis added.)

[I 46} Initially the majority opinion incorrectly cites R:C . 1 .0 1 as "a rule of

statutory construction" in order to ignore the s-abjectmmatter that R.C. 1901.20 w&s

intended to cover. See State e,^ reL ^unningham v. Industrial Comm., 30-Ohio St3d 73,

76, 506 N.E.2d 1179 (1987) (6{R.Cr 1.01 is not an `ordinary rule of statutory

^onstruction,' Rather, lt is a law whlcii, by its terms, applies specifically t^) ^tattates

enacted as part of the Ohio Revised Code [and] only require[s] that the 'title' or 'section

heading' be disre^^deds79) 14'liile the title or heading of a statute forms no part of

the statutory text, it can reveal the legislative purpose or scope of the statute and suggest

some contextual iiisight into the subject-^^iatter it was iiit^nded to address.

[1471 R.C. 1901.20 was intended. to establish tl^^jurisdiction of the municipal

court over criminal offenses (misdemeanors) aiid traffic code violations that carry

criminal ^^^ialtieso Had the Generai. A^^^rub1y intended to vest an e.^^lusavejuri.sdicti.on

in the ^nuniczpal court over criminal violations of traffic ordinances and any parallel

scheme that would treat the same violations as civil in:^Tactions, lt.^ouid have used that

word-d`exclusive"-------as an adjectival modifier preceding the primary ^^^^ect-ziour^ of the

sentences xJurisdaction." In grammatical parlance, the use of such an adjective is intended

21..
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to denote more specifically the quality, quantity, or extent of the noun. it modifies, or to

distinguish t.^enoun from its unmodified sense.

11 48} The majority then engages in r€;-writing the first sentence of R.C.

i 901,20(A)(1) to find 4zexciusi^e" jurisdiction by interpreting the word "any" as if it

somehow modified the word "jurisdiction," which it does not. `Fhe majority opinion

states:

"Any" means "severy -------iLsed to indicate one selected without

restriction" and "all-used to indicate a maximum or whoie." Merriamm

Web,s^er Dictionary * * * [ .] Construing the language of the first sentence

of R.C. 1901.20(A)(1) in context and according to ^onunon usage, the

legislature kias uiiainisiguousi^ granted to municipal courts jurisdiction over

a violwLion of every and all municipal ordinances wii .̂^in. its ^enit€^^, unless,

in certain circumstances, the offense is a parking violati®n. The maxims of

construction forbid the substitution of inferences or implications when the

language of the statute is unequivocal.

^^ ^^^ But the same maxims oi"construction forbid us, under the guise of

coiistruing or interpreting a statute, frominterpolating a word not used, like "exclusive,"

or expanding on the meaning of an axistiiig word to accomplish the s^e thing, like

",anyp33 in disregard of its placement in the sentence or of the context in which it is tised.

See State v. Pete-rso 9 Ohio App.2d 343, 34.44 224 N12d 916 (2d Dist.1965) (Rejecting

defendant's argument that the word, i*sany," shou1€i. be construed to inean. "every" or "all":

22.
43



"Although the word, 'any,' is soiiietimes used to mean severy,g this is not its preferred

dictionary definition. Actually, it is a general word and may have a diversity of

^^eaniii^s depending- upon the context and ^^^^^ct-mat^er of'^^^ statute in which it is

used" (^inphasis added.)); see alscaState v. Taniguchi, 74 Ohio St.3d 154" 156, 656

N.E.2d 1286 (1995) ("A court should give effect to the words actually employed in a

statute, and should not delete words used, or insert words not used, in the guise of.

interpreting the statute. " (Einphasis added.))

It 501 Given how the word "any" is actually placed in R.C. 1901.20(A)(1)x it

modifies otily the word "ordinance," which is not the primary s-Libjectmrioun. of the

^^^^^ence. Because "any" does not in any way modify the word "'jurisdiction,s" it cannot

support a conclusion of exclusivity for the mu.nicipat court to adjudicate all violations of

city traffic ordinances. The majority has i.i-iiprovi€1ently accepted Walker's invitation, to

"imagine" that the first sentence of the statii^^ reads other tlian it does,5

5 1n Johns v. Univ. of Cxncinnati Med. Assoc., Inc., 101 Ohio St.3d 234, 2004mOhio-824j
804 N.E.2d 19 (2004), the OMo Supreme Court rejected just this sort of interpretive
slight-of-hand in. "construing" a sentence in R.C. 2743.02(F), the j-Lirisdictional statute for
the court of claims, where "exclusive" is aised as an adjectival modifier, the converse of
the situation here. At that. time R.C. 2743.02(F) stated, in ^ertin^iit part:

A civil action against an officer or employee [of the state] * * * shall
first be filed agairist tl^^ state in the court of claims, which has exclusive,
oraginat,jiirisdictaon to determine, initially, whether the o:1^'̂ cer or emDloyee
is entitled to personal immunity under section 9.86 of 1:^e Revised Code and
whether the courts of common pleas have jurisdiction over the civil action.
(Erra-phasis added.)
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I$ 51}'When the G^^^^ral Assenibly inteiids to grant a court or agency exclusive

jurisdiction. over particular cases, claims or matters, "it provides it by appropriate

statutory lairguage.'s State ex rel, Banc One Corp, v. 1Valker°p 86 Ohio St.3 d 169, 17 1 --

172" 712N.E,dd 742 (1999). Such jiirisdictzon has long been signaled by the ^iiabling

statute's use of the terms "exclusive,.Y d4originalp'° or both, or by certain fomis of

absolutist language indicating exclusivity. See, e.g., State ex rel, Sanqaaily v. Lucas Cty.

Court of Common Pleas, 60 Ohio St.3d 7 8, 80, 573 N.E.2d 606 (199 l) (under R.C.

2743.02(F), court of claims has "exclusive originalj-urisdictions} to determine whether

public employee is irnmune from suit); State ex a^eL Ohio Edison Co. v. Parrott, 73 Ohio

St.3d 705, 708w709, 654 N.E.2d 106 (1995) (under R.C. 4903.12, the language "no court

The proponent had argued that the word "initially," -which appears in a nona
modifying positiori in the ^^iitence3 recast the scope of the jurisdiction granted to the
court of claims such that a common pl^^ court could also determine the employee's
immunity. The Supreme Court held:

Exclusive jurisdiction is "[a] ^Ourt"s Power to adjudicate a ^. action or
class of actions to the exclugion of all other courts.°p Black's Law
Dictionary (7thEd.1999) 856. Originaljuri.sd.i€:tion is "[a] cou€tys powtr to
hear and decide a matter before any other court can review the matter." Id
Therefore, to interpret the word "ingti€^lVa in R.C. 2743.02(F) to mean that
a second determination of irninunit^ can be i-nade by a court of con-unon
pleas would nul1^ ^^^ ^lain language afli.C. 2 743,02(F)F which bestows
^d^^clus-a^^^^^^^^^ctzon" to determine immunity on the Court of Claims.
(^inphasis added.) Id. at 126.

'That plain language made the court of claims "the only court with authority to
determine whether a state employee is immune from personal liabilitv under R.C. 9.86."
Id. at Tj 3 0.
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other than s-he supreme court7' ^ave the Suor^^^^ Court exclusive jurisdiction to suspeiid

or enjoin orders of the PUCO. (Emphasis added.))

^^ 521 Thus, for example, R.C. 215 123 (A) states that the "Ju^enil^ ^^urt has

exclusive a^^i^ainaI jurisdiction under the Revised Code as follows," and then delineates

sixtee^. categories of cases by subject-matter. Commenting on this ^tatutory language in

Pula V. Pula-Br°ancha 129 Ohio St,3 d 196x 2011 -0hioM2 896A 951 N.E.2d 72, the Ohio

Supreme Court observed that grants of exclusive and non-exclusive jurisdiction over

certain cases are easily distinguished, stating:

[C] ases brought pursuant to R.C. Chapter 3 115 are explicitly

excluded ftoin the juvenile court's exclusive jurisdict.ion. R.C.

2151.23(A)(I l.) grants exclitsive jurisdiction to juvenile courts to "i^ear and

det^^inine a request for an order for the support of any child i°the request is

not ancillary to an action for divorce, dissolution ^^^iarriageF annulment,

or legal separation * ^ * or an action f'^^^ support brought under Chapter

3115 op`"the Revi,^ed Code.z" * * * 'I"b.usi if the ^ougb.taaft^^ support order

arises in a domestic relations case or ar^ R.C. Chapter 3115 case, the

juvenile court does not have exclusive jurisdiction over support orderso

Since juvenile courts do not have exclusive jurisdiction uiid^r R.C. Chapter

3115 claimsr otlier^ courts may hear those cases. (Emphasis added.) Id, at

J( 7-8,
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(¶ 53) R.C. 2101024(A)(1) iikeNvise directs that "except as otherwise provided by

law, the probate court has exclusive ,jurisdiction" of certain cases and t±•.iereafter

enumerates 3 2 species of actions for which such jurisdiction is granted. Notably,

2101.24(T1)(1) expressly grants the probate court "concurrent jurisdiction" with the

gen^rai division of the common 1a1e^.^ court for certain purposes.

flf 54} In the administrative context, the ^'̂ eii€;ra1Assernbiy has employed identical

i^^guage in statutes ^^eatiiig aboard or agency. R.C. 3781.20`^^^ pertaining to boards of

building appeals, states that "[a] certified local. board of building appeals ha^ exclusive

jurisdiction to hear and decide all adjudication hearings arising from rulings of the local

chief enf'^^^ement official concerning the provisions of this chapter aiid Chapter 3 79 L",

(Emphasis added.^

{$ 55) Finally, the G^iiexal A^^emb1y9s use of these same terms-"exclusive" and

s4ori^i^.ay'-i^. other sections of R.C. Chapter 19 only reinforces the conciu.sao^. that the

wxjurisdic-ti^ii's of the inunicipal court specified in R.C.1901.20(A)(1) is non-exc1usive.

(156) In pertinent part, R.C. 1 901.1 8 1 (A)(1) states:

[1]f a mu.iiicipai court has a housing or environmental division, the

division has excius ivejuris^^^^ion within the territory of the court in arly

civil action to en.^^^^e anir local building, housing, air poilution.R sanitation,

health, fire, zoning, or safety code, ordinance, or regulation applicable to

premises used or intended for use as a place of human habitation, buildings,

stracihires, or aaiy other real property[.] (Emphasis addede)
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{¶ 57} R.C. 1901.185(B) also states that the ersvironmera^^l division of a inuni^^pai

court "shall * * * exercise exclusive original jurisdiction to hear actions arising under

section 3767.50 of the Revised Code * * * pertaining to blighted parce1s." (Emphasis

added.)

{T 58{ In ^^y view, R.C. 1901a20(A^)(1) cannot reaso-nabiy be read as giving the

municipal court "exclusive" jurisdiction over vioiatioigs ^^particular traffic ordinances

that Toledo has chosen to classify separately s.s civil infractions and to enforce as such,

Absent that modifying ter€n, th^jurisd^^tion ^^nted is non-cxciasive and, hence, a

concurrent civil enforcement scheme may be established und€;r'1'oXedo's home rule

authority. Second, the "vioiations'$ referenced in R.C. 1901,20(A)(1) pertain to the

commission of criminal misdemeanors and to traffic offenses for whicb, crit-ninal or

€iuasiwcrimi€ial penalties are .^inposed, such as incarceration, judicial suspension of the

offender's ^nverR s license, the assapment of "pointsx' toward the offender's license, the

iss-uance of G^axrant blocks" against an offender's license or vehicle registration with the

Ohio ^iireau of Motor Vehicles, the authority to order a vehicle impounded, etc.6

(1591 Toledo Municipal Code 3 13.12, on the other hand, explicitly classifies the

violations it covers as "non-criminai." The scheme created is purely civil in nature and

imposes no sanction beyond the assessment of an administrative ^enalty--a $120 fine.

6 The Supreme Court has expressly read R.C. 1.90 1 .20(A)(1) as conveying to municipal
courts 4esu^^^^^-matterjurisdiction in criminal matters only when the crime was
^^^^initted Swithin its territory' or `within the limits of its territory.^^' Claean Escape Coe,
Inc. v. R-addox, L.L.C., 120 Ohio St3d 493, 2008-0hio46323s 900 N12d 601, Tj 18,

n19
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Toledo Municipal Code 3 13.12, therefore, has no operative effective on the jurisdiction

oii:'oied^ IMunicipai ^^^^rt to adjudicate criminal violations of "any [traffic] €^rdinance,"

It is, as the M^ndenl€all court phrased it, wholly a "complementary" enforcement process

to that which would occur if a police officer were px^^^entr observed the same red light or

sg°ed violation, and acted on it. Indeed, Mendenhall rejected the claim, sinai.iar to the

gainbit Walker presently couches in jinisdicti^nal garb, thatAkron9^ ^^^^^^ ^^^eating

traffic violations as civil infractions "decriminalize[d] behavior that is criminal under

state iawo" .1d. at 136o In describing Akron's concurrent system, the Sup^^^^ Court

observed:

After the enactment of the Akron ordinance, a person who speeds

and is observed by a police officer remains subject.to the usual traffic laws.

Only when no police officer is present and the automated camera captures

the speed inf^action does the Akron ordinance apply, not to i^^^oke the

criminal traffic law, but to impose an administrative penalty on the

vehicle's owiiere The city ordinance and state law anay target identical

conduct - speeding - but the city ordinance does not replace traffic law. It

merely supplements it. Furthermore, a person cannot be subject to botli

criminal and civil liability under the ordinance. The ordinance states that if

a violation is both recorded by the automated system and observed by a

police officer, then the criminal violation takes precedence. The Akron

ordinance complements rather than conflicts with state law. (Emphasis
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added.) JUe^^^nhallf 117 Ohio St.3d 33, 2008^Ohioa270^ 881 N,E,2d 255,

at 37.

60) I'^^ sam.e is tTue o:f'th.e civilmenf€^r^^^^ent scheme that Toledo created an.

Toledo Municipal Code 313.12. It exists independently of its criminal ^^^^^^^^s under

municipal and state law. `I'he ordinance does riot prevent, interfere with, or usurp ttie

ability of Toledo Municipal Court to deal with redmiight and speed-firnit violators in that

forum, and therefore does not conflict with or abridge tfiat court's criminal jurisdiction

under R.C. 1901,20(A)(1),

($ 61) Finding no merit in Walker's assiped error, l wouid affirm the judgment

of the trial court in. aX respects.

- ^^-^----------------------------^.^.^ -- ----------^----^----
`I'his decf sioii is subject to fwther editing by the Supreme Court of

Ohio's Reporter of Decisio€ise Partio-, interested in viewing the final reported
version are advised to visit the Ohio ati.^^en-i^ ^ow-t's web site at:

ht^,p;rl^vw,s€^onet.^tate-oh.-^.isl^odf^ewpd.`f`/?so,urcu-^-6mm
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