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IN'TRODIJC;`Tls 6}N

O11 July?S, 1854; this coLtrt earzi?liasized its understanding of the value of the basic faith

of zr.anki3zd aiiti his ability to rely on certain settled law, This court, in ;Slieldon's° Lessee v.

?l-ewtar 3) Ohio St. 494 (1854), syJlabus, stated "if evez an urgeiit case for the appIic;atiozi. of

siezi-e dGcisz}s, existecl,tlzis is one." Fuzther, On Juixe 16, 1854, Abzahani Linc:olxz gave his "house

dividcd" speech in hopes "that it znay strike liozric tc; tlw i1iizids of Men in order to rouse thezn to

tlieperIl of the times." BBoth eclzo tlze inzpoi-#ance of the issue at band.

This case testsfhe establisliecl prect:dent. regarding the ability of a defencIant to attack tlle

geiiera.I reliability of breath tests in alcohol rela.t<>ti. offexlses. Moz•c;ovcr, this t;ase lia.s far reaching

consequences >for ixrany levels of la«r e;nforcen}ent age;rncies within our state as the undue bu.rden

pla.ced upon every grass roots court. Tlieir "tip of tlze spiaa" fight against clrunk driving would

be hindered by overz•uling State v. l!^^gcr 12 Ohio St.iti 185, 465 N.l~••.2d 130: (1984) azid would

rcturia Qhi.o's roads to the alcdhol iriipairecl. This cztincrt cdiize to pass, as Ohio had aii increase

in fatalities of 24% between.2011 and 2012 azid the danl;e;r to the i.^ubli.c remain.s ii2iz-ninent.

I;^holdirzg Ye€Tct. and leaving in place the dictate that vests the Del5a,finzent of l-l:ealtlz the

autl:zority of adoption of breatlz testing devices and the procedures f^.>r their use is critical for

success.

A.n.i icus C'uriaL Ohio Pr-osecutingAttomGy's Association reslaectfully requests that t:hi5

Court aff'izm it's holclizig in S'tdte v. Ir'ega; azid upIioId the long standing precec:cnt d.efin:izib the

accepted niethotiology that one znay use to question the presumptivety reliable breath test results

from inachines like tbe TutoAil.yzer 8000: Une method is not in open attack on the gcziez•al

1)



reliability of an approved breath testing znacliine-either with COBRA data or aiiy other

tric.^ii:,-urhen the machine is properly utilized by a traiiYed user.

STATEMENT OF Ai^itCUS VNITERE5';<'

The First District Court of Appeals clecision itt State v. 17b; lst Dist. No. C-12CC-i67, 241 3-

Ohio-21:91, tecctitly helcl that the discovery materials sougght by ciefendatlt ilg-C(JBR.4

ciataba;se iz,,foz-lnati.orz of the Into.1;%cr 8000 usecl in the case-were reievaiit to the defendant's

def'ense a.txd failure te) provide ::Tnounted to a violation of lzis fundamental right to a fair

trial. Tlzis decision was incorrect ^;i1%Jerz the holdings of State v. P:cga, State v, Yoder, and their

pr. <}.4>>y cif cases alonQ with the basic conceiit of stcar°e decisis;

It should be decidedly affirm:e^.-i by this Court in the best interest of stability throujoh

congruity of all Ohio's courts, th,at the state znu.st only do what can only be reascinabIy dedttcted

that it inust do, by declaring tlzat it does not bavw to defend the general reliability of the

Dc.partnietit of Iicatli a,pprovc.d breath testing machines. Many cases each year will z^nalw their

way to thc courts of common pleas froin lower courts throughout the state, and hindering

prosecution is at issi;te. tn addition:; the protection of the public iatuiot he overlooked as this

issue coines to pas:;>

STATEMENT OF T;1IE CASE AT^D FAC rS

Amicus Curiae, the Ohio Prosecuting Attcirne^^'s Association, fully adopts the Statement

of Case and Facts as contaiazed in the Appellant, City of Cincinnati's brieif.
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ARGUMENT

,4knTeisfi Curiae , O.P.A.A. Proposltion of I,awt A DFFENDANT

CANIr1C?'I' ATTACK THE GENF'R,.L RELIABILITY OF
BRE•A"1'HALY ZER MACHINES APPR:C7V ED BY THE
DEI'ARThIEi_^IT OF HEALTH, Virt-IEN IT HAS BEEN GRANTED
SUCHI?©W.ER BY THE OI-'rI9 I..EGISLATIUN.

The :nterpretati.on of tl-ic l st District's ruliiig is an eaI?axzsion of L'ega not accepted by airv

district in the State of ahio, By i-ule, a defendant is afforded cL.rtaiii avenues froxn which to

attack his specific test result. A defendant may ".attack the reliability of a speciriti testang

procedure and the qualifications of the operator," he "may iz ot make a gezteral attack upon the

reJ:iability a.nd validity of the bz^,<ith testinb instrunicnt:" Ire,qcz at 1$9-90. This Cc;urt lias

consistently i.pheld, and exptained the distisictioii between 1?err.n.issi.bly attackino; the relinbilitST ot

a specific procedure or operator and iz-zil?crtiiisszbly attacking the z•eliabilit;y and valiciitv of t}ie

breath testing iz.istrum:ent. Sne, e,g:; State v. Tatzraer, 15 Ohio St3d 1:, 6, 472 MF,2d 689 (1.984)

("The defeildan:t 3nay still challenge the accuracy of his speci-fic: test results, although Iaetiiay zlot

challenge the bezieral accut•acy of the Iegislativ-ely deteria^ine^l test procedure as a valid scientific

nxeans of'detenrininb blood alcohol 1evels.")

:E-Iere, 1:1,(; was tarovidecl with the necessary documentation to do jast tliat; his failure to

receive documents not relevant did not prejLidice hirn in his tigllt. He was afforded the

opportunity to view the iziforznation.; and cz:oss-examine the operator of the macliiiie in an

atte:nipt to discredit its results. I-Iovclever, his iiiability to perhaps achieve a successful attau;k.

through the normal course, does notso7ncliow create a violati.on oi`his Due Process rights.
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1. A DEFENDANT CANNOT ATTACK THE GENERAL RELI;ABILiTY OF
BREATHALYZER NIACHI1tiIES Ai'PROV.ia:t) BY TI-IE DEPAR;t'.M 1'.7"i' OF
I-I'i,AL'li'IT, WHEN IT HAS BEEN GR.^^a.'^'I'EI3 SUCH 1"0WER B`r. Tl£-IE
01110 LEGISLATION.

A. The legal concept of stare decisis has helped guide this eoua•i: for ove^^'
150 years atz.d its application here in favor of folIowiiY; State v. T'e^;rr
arid its progeny is isaranicauiit to the lifeblood of predictable
jurisprudence in Ohio coaarfi;s.

In State v. Vega, 12 Ohio St.3d 185, 465 N.1--.2d 1303 (1984), tlz is Court 13eld that R.C.

4511.19 replaced cozrxfnon law fouizdatiozial ecideiice for the admissi6ility of BAC results tiy

statute and let;islativ{:ly detet-inining that these results at`e reliable: This Couit theii upheld this

z•e:suit as applied to per se QVr offenses in Stcite v. 7'unner, 15 C)liio St3d 1, 472 N:E.?d 6$9

(1984), syllabus.

Ohio appellate eourts liave consistently appliLd. Y'ega in cleriying attacks on the genLr•al

reliability of approved breath testirig instreinients. See, e.g., Sicfrt> v. Fisl^er, Ist Dist. No. C-

0^80497, 2009-C}hio-2258, 27-28 (noting R.C. 4511.19 replaced coznmor^-law- foundational

requirements for admissibility); State i): Massie, 2d Dist. No. 2007 CA 24, 2008-C)liio-1312;

15-18, 36 (clistiz7guishing utienforceable mernorandurn from promulgated regul.a:tion); Strite^ v.

ColutrzbeT^•, M Dist. No. ,^-^-06-{)S, 2006-ahio-5490, ^ 12-16 (f3n.clizab expert's prot:ferecl testijn«ny

tig-as impermissible attack angener:al reliability of breath testing instrument); Statev, Duvis, 4th

Dist. No. 03CA16; 2004-©tiiu-1226. ¶ 24 (cannot challenge geiie;ral rc;liability ofiuac}tine); State

v. Rirklav,lci, 5th Dist, 14`o, f)1CA104, 2002-Oliio-2464 (April 22, 2002) {rrotii3g attack on

a:ccui-acv aiid cr:e.dibilit^l o#br.cat}r test devices in aezlera.l is proliibitetl)5 State v. F'aykvs•la, 6th

Di.sf. No. L-()1-1244; 2002-C)hio-6241, 133-34, 41 (n:otizzg court's long history of accepting

elxeniical tests in drunk-driving cases); Citi< af Ltrfrenvoorl v. Ilorwztli, 8th Dist. No. 75135, (Nciv.
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4, 1999) (fincliii^,r defendant's challenge of Director of Hea:Ith's acceptance of Intoxilyzer 5000,

`66' serie;s, was an i7npein-iissible^eneral attack); Stcate v. Sc:lttic^rw, 9th Dist. No. 02C:^i004 2-1^:^;

2003-Ohio-Z294, ¶£s-30 (levirer caui-ts bound'^,y siaurc decisis to apply Mega); Stute v. Luke, IOth

Dist. No. OSAI'-37I:, ?006-0hio®2306, !!( 9, 22-26 (reversing trial court's suppression of test

results that was basedos1 "gatekeeper" fulietion); Szcxte v. Davis, 1 2th Dist, No. CA89-04-006;

(Dec. 15, 1980) {restiietitig crc}ss-examin.atiot-i (iir•ected at general reliability ofbreatli testing

equiprneilt),

Re^ardulg Vegcr's application to the acifxiissibiiity ofBA.C test results fi-oill the IrltuxilyzLr

8000, the Fourth and Twelfth .Districts rLcently:jviried the Elevefith District in holding that V'ega,

prevents a defeiidai.t from making agen.eral attack on the reliability and validity of this breath

testiiig irzstruinerit. State v. Reid, 4th Dist. No. 12Cr13, 2012-Ohio-562, j; I j, xS'tate t. Dugan,

12th Dist. No. CA201 2-04-U8l, 2012-CJliio-447, Ti 28; State v. Johnson, I l th Dist. No. 20I:2-1'-

0008, 2013-Ohic3-440, Ti 27, 3,4.

"The doctrine of .stare clecisis is a doctrine applyin(t, to future cases wllere the faets of a

su:i?sequeFit case are substantially the same as a forzner ease." Rc3clg Rivey- v. State Ernj->.

Relations h'd., 43 C3hicSt.>d 1, 5, 539 N.E,2d 103 (1989). "'Dee:isions of a cor.Trt of last resort are

to be regarded as law and sliould be fcy11oweci by inferior cour-ts, whatever the view of the latter

xnay be as to their correctness, until they have been reversed or oven-tiled[.]" b'rause v. ,Steite, 31

Ohio St.2d 132, 148, 285 N.E.2tI 736 (197?), (Coi-z-ilgart, J., concurririg), ove3`ruled, "In light of

the principle of sture decisis, we decline to ignore the precederit set down by the Supreine Cot:rt

ot` Ohio." (Defendant was attacki^ic, the general reliability of the BAC Datamaster single tests.
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S'tate v. S'ciht^arz, 9th Uist., No.02CA0042-M, 2003-O11io-1294, Gert. denied, 99 Oh.St.3d 1468,

.Further, in St{itn v. I.{arciiiig, 2d Dist, No. 20801, 2006-Ohio-481, T1 35, Cert denieci 109

Ohio St. 3d 1491, the Appellate court in rejecting dezendant's argument stated, the

doctrine of siar-c decisis prevents us from declaring clear and unequivocal prc;cedent han:ded

down by the Olzio Supreme Coui-Y unconstitutional." Adding, "The doctrine ofstare decisas is

designed to providt, contiziuity and i?redic.<tability in ouu- legal systes-.7. We ad.liere to star-e decicis

as a means of tl warting thc ar. litraz-v adznitzistration ofjustice as well as providiFlg a clear rule: of

law bv whach tlic citizenry can orgai1ize tiie:ir affairs. Iel. at 36.

Vega aiid its progeziv are relevant aiaci decisive oii the issue of the ti-ial court's role in the

admissibility of BAC resrtlts from abreath testizzg instruinepit:. The state of Ohzo does not have

the bLirdeii of goiiig for-^vG:rd in a hearing oD a. prIotion to suppress when there is a challenge to the

genet•aI reliability of tt-ie Int;oxilyzer 8000, a breath testing iiistrunient api?zoved by the .Direetrir

of the O1iio Departinei1t of Health.. Whei-i a defendant lnoves a trial couil to suppress the results

fi-oin an Izttoxilyzer 800f?, the state is not re;quired to present evicieiYce to establish the scierititic

reliability of the Inaclaine. A review o1' the record: in this case dernon5trates en•or witJl the Court

of Appeals' decision affinliing the trial court's suppression of Ilg's BAC test resuits. 'i'he trial

court's decision suppressing the results of this test was error laeeause it d.isregarded O11io statutes

and case law. If the First District's decision is a.Iloured to staricl, this C'ouz-t's decision in I'egcz

vvil1 be zne anin^; c ;s.
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B. R.C. 4511.19(D)(I)(b) is riot a trap door to stzeak past Ye^gqa:

The Genera.l Assembly has also addressed the admissibility of breath test results. R.L.

4511.19(D)(I)(b) states, in relevant part:

In any criinirial prosecution for a violation of division (A) v7- (B) of this
section *the c.oltrt ?-nay admit evidence on tlie concentration of alcolloI ^=
in the ciefendant"s breath or other bodily substance at the time of the
aliegedviolatitin assh.-5xn by c.lacmical a.nalysisof the substance

The bodily substance withdrawri under division (D)(l)(b) of this section sha1l be
analyzed in accordance with methods approved by the director ot'.lsealth by an
itid.ividual possessing a valid pemii.t issued by the director pursuant to soctiozi
3701.143 of the R.evi:sed Code.

While the State agrees that the trial court is a. "gatekeeper," graiited with the duty of

controlliin- its scientific eviclefice, to expand this to the gc;aierally rciiahility ofthe Intoxolyzer

8000 is w11ol.ly unnctessal}r. Secc, e.g., Miller v. Bike 1It,z. Co., 80 Ohio St.3d 607, 687 N.E.2d

715. While the ten7a "nzay" appears in the tcxt of (D)(1)(b).as pointed aut by t13edissent in 5`tcrie

v : .I3 tacrrrelli, 11t11 Dist. No. 2012.-P-0065, 2013-0hio-1606; T 41-58, it does ixot create an end

around. to tiie basic a2ithority that has been granted to the Direc.tot° of Health. Oliio has decicled

that the cjirector^. iias hoth the skill and krriowledge to complete this task aiid, cvurts should give

cleferetice. (Ther-e is no equal protectiotl or dEre nrocess violation since it is presumed that all

breath testing instrutnezts approved by the directoi° of health to i'neasure aperson's breath

alcohoJ concentration are valid, reliablc, and accurate. Vega at 1$8, 190; State v. Yoder, 66 Ohio

St. 3d 51.5, 613 iL.E.2d626 (1.9^-13).)

Consistently, Ohio cciur-ts have appla.ed the correct application of,R.C'. 4511.19 in its cases

andhar!e over. turiieci the incorrect rulings. Such suppr:essioii issues regarding the Intoxilyzoi•

$00{) br.eatii test results begazi in Portage County (11ti1 District) on Jai7uary 6, 201;1. when a
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Munic.ipal Court suppressed hreath test results fioiii this device igniot-ing the defcrence d^ue to the

Dire.ctoi^: of Health azid the SupreniE Caurt's decision in State v. T`ega, 12 0hie St:3d 185, 465

iti1.E.2d 1303 (1984). State t-: Johnson, Portage Cty. M.C. No. 1Z2011 TRC 4090 (Jan:. 6, 2011).

Defense c:.ounsel in. R.C. 4511.19(,k)(1)(d), cases launched general attacks on the scientific

reliability of the Ttatoxilyzer 8000 in motions to suppress test resu:Its fi-ozn the device. 'fhese

"Johnson challenge" niotion.; argued the state had the burc':e!t <7f Cozsvincina the trial court nf`tl^t

scientific reliability of the Intoxilyzer 8000 as a threshold gnatter in these types of OVI cases.

Two of the three inunicipai courts in i'oatage County e7iforced Johnson in 57 OVI cases arid

suppressed the breath test results in those eases. The state al7peaiecl the decisions.

Of the 58 cases appealed by tla.e state, 56 opinions of the Eleventh District Court of

Appeals have reversed the decisions of thc trial courts suppressing tlxe breath test results fruni.thc

Intoxilyzer 8(100 ancl remanded the cases uaidyr the authority of 1%ega. .Jolirasv`r, 2013-01zio-440

(WrigITt,. J., dissenting), appeal not accepted, 135 Ohio St.3d 1470, 2013 -t)hio-25:12, 989 N:E.2r1

70, (Stcrie il, t;luzffette, 1 Ith Dist. No. 2012-P-0045, 2012-tJhio-5937, was disii lissed as untimely

filed and State v. Ca'jVeill; l Tth Dist. No. 2012-P-0116, 2013--OIzio-2619, was afYiitned on

grounds uzi.related to the Jobnsora challenge.) ^

While tliis 3, aut nnc county's ehan-iple, this co°urt cati see the vast iiumber of cases that

1'egacr affects and how iznportazit it is to affinn.

I Provided by Portage Coutzty AssistantProscctitor. Pasncla Holder.
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C. An unreasonahie burden would be placed upon the worhhor se courts
that deal Avith the OVI cases at the grass roots level, as the nuniber of
related eases is sr€rluniitaous.

A:s of January 21, 2014, the C}S:E^? kiad enforced 1.079 OVI vicilatioiYs, in 2012 there

were 4,S2 4VI related fatalities reportecl by the C?St-11'g up 16% from year be:fcsi•e. aVI rclated

Lraslirs in 2012 totaled 12,168. There were 24,526 C7VI artests in 2012, up 31/^. See Troni>er

Shield, 2012 C3lieratioila1 Report; OSHP.

The good tlews is that for t11e tiziac peric7d of 2001-2011, alcohol impaired drivino

fatalitics per 100,000 of Ohio popu:latiot1 decreased by 34.7%. (See The Cc,ntury Council, wXtli

data fi•on1 NH'I`SA/FARS, January, 2013.)

In t"rir;inia Y^ 1`larrr.'s, 558 U.S. 978, 979-980, 130 S. Ct. 10, 175 L. Ed. 2d 322 (U.S.

2009), Chief Justice Roberts aiici Justice Scalia, of ttae United States Supreme Coujt, rvrote about

clri}nk di`itirir2g in their dissent of a refusal to grant certiorari. They also cited cases which

included c?tbor measures that lead to OVI cotivictions; They stated:

There is no question that clriink driving is a scrious and potentially deadly crime,

as our cases have repeatk;dly eznphasiled. See, e:g.., Michigan DcInt. of State

Police .496 U.S. 444, 451, 110 S. Ct. 248i, 110 L. Ed. 2d 412 (1990) ("Nc>

ozle can se.riouslv dispute the ma:crzitude of the drzmkesl driviiig problefla or the

States' interest in eradicating it. Media reports of alc4rb.o1-related death and

mutilation oil the Nation's roads are legi.on"). The imzliiiiezxce of the danger posod

by drunkdrivers excecds that at issue in other types of cases.. Druiik driving

is always dangerous, as it is occurring. This Coua-t has in fact recognized that the

dan(Ters p,osed by drunk drivers are unique, frequently upholding ailti-druzik-

1 C}



driving policies that might be constitutionally prohleznatic in . otlzer, less exigent

cia'cttrnstances. See, e.g., ,Wichi;an Dej,)t. of State Police v. Sizz; 496 U.S. 444,

455, 110 S. Ct. 2451, 110 L. Ed. 2d 412 (I990) (appi`ovinguse of field-sobriety

c;€ieekpoints of al1 approaching drivers, despite fttet that over 98 percent of sucli

drivers were innocent); Sozitli Dakota v.Ivei}ille; 459 U.S. 553, 554, 560, 103 S.

C.t. 916, 74 L. Ed. 2d 748 (I983) (ulalioldiitg state law allowing a defcndailt's

refusal to take a hlciod-alcol7nl test to be introduced as evidence a.zc:,ainst him at

trial); 111acli.ey v. rlloritiyrn, 443 G.S. 1, 17-19, 99 S, Ct. 261 2, 61 L. Ed. 2d 321

(1979.) (upholding state law requii-in ; inandatot;y suspension of a driver's license

upoil adrunk-drivijig suspect's refusal to strbniitto abreatli-an:a1}.xsis test); see also

.Iriclianupolis v. LWnzUr?cl, 53I U.S. 32, 37-38, 12] S. Ct. 44' , 148 L. Ed. 2d 333

(2000) (noting that i:n the Foutth Amendment context tbe Cotizt bas upheld

govel-i7t-ficnt measures "aimed at removing druril: drivers troiil the road,"

distinguishiil- such measures fi-oin those witli the primary purpose of °`dctLct[ingJ

evidence of orciiiiary criminal wrongdoing").

'7'he y-IuIIIerous arrests anticipated this year must bo tliougii the courts of smaller, liznited

jttt-isdictiEiii to start the legal process. As such, any burdens placed upon the lower eo:ui-t-

includiri^ potei7tial costs for d.^;fending each breath test Y^Iaehine used--is unnecessary given the

law in Ohio. Costs can coztie in the foz-zii of titne or money, neitherol" which. are in abundatice at

the lower grass roots levels. The law must reinain tinchar(ired in; order for the saY7iejudicial

ec:ottoiny to t:oiitinuc: and for the fight against dxuzik driving to r.en-iaiii a constant force.
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CONC LUSION

The O.P.A.A. asks this Cou.rt to decidedly restate that the law of State v: T'egq and the

protocols of the :Dizeetor of Heath are upheld t}ir-oubhout ttle State of Ohio.

Respectfully submi.ttQd;

A. .3

/_y^^ f1 )' j q

David E. Roinaker Jr:. 0085683
*-Ciiunsel of Record
Assistant Prosecutinf, A.ttorney
One Court I-Iouse Square
Bowling Greckz, Ohio 45402
Phone (419) 354-925(},
Fax No. (419) 353 `^?4
E zria.il ciroma.kwr^ i
Caunsel for An-iicizs Curiae O.P.A.A.
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I hereby certify that. on this I2£j' day of June, 2012, 1 have sent a copy of the foregoina Merit
Brief of Aznicus Ohio Prosecuting Attorney's Association, by t'egular tlnited Sta.tes mail,
addressed to the following: JENNIFER BISHCP; Asst. Pros. t:,'ity of Cincinriati, 801 ,I?lun St.,
Ste. 226, 3Cincimiati, C7fk 45202; ^A.RGUERITE SLAGE, The Law Office of Steven R. Adanis
8W. Tv7intli St., Ciiacinnati; C3N45202.

David E. Roliiakel•. J:
Assistant Prosecutin
Wood County, Ohio
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Attorney
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