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STATEMENT OF FACTS

This case arises from the attempt of the appellant Anthony Simen (Simon} to
appeal a civil stalking protection order (CSPO). The CSPO was granted on November 2,
2011 (App. Brf. Appx. - Ao his life-long neighbor the appellee Dorothy Fondessy
{Fondessy) and her husband Wayne (Wayne). His appeal was denied by the Sixth District
Appeliate Court however the court granted his motion to certify a conflict of law. {Appx.
A)

In 2006 after the death of Simon’s father Charles — who was Fondessy’s uncle - a
mistake in a survey of the estate property caused issues between Simon, Wayne, and
Fondessy. (App. Brf. 2) In the succeeding years there were six incidents that formed the
basis for Fondessy’s application for a CSPO. (App. Birf.3-6.)Prior to the CSPO being
granted criminal charges were bronght against Simon in June and September 201 larising
from the same incidents (App. Brf. Appx. B, C, D.) of which he was acquitied on April
20, 2012. (App. Brf. Appx. B, F, G.)

In his brief to the Sixth District Appellate Court Simon argoed the evidence was
not sufficient to warrant a CSPO as set forth in R.C. 2903211 identifying only two
incidents involving Wayne and five involving Fondessy. (App. Bri. 8-9.) Simon argoed
the statutory requirements, patiern of conduct, mental distress, (App. Brf. 11-13) and
knowingly were not met. The appellate conrt disagreed on all points. {(Appx. C 8-10)
Simon then filed a motion to certify a conflict of law which the court granted with respect
to the mental distress requirement finding a conflict exists with a decision from the
Seventh District Appellate Court in Caban v. Ransome, 7" Dist. No. 0% MA 36, 2009-

Ohio-1034. (Appx. B.) on September 20, 2013.



Simon filed his notice to certify a conflict of law on October 4, 2013 which the
Supreme Court granted on November 25, 2013, (Appx. B) Simon now timely files his

brief on the conflict of law.

ARGUMENT

Proposition of Law

Whether R.C. 2003.211(A)(1) requires a victin to actually experience mental
distress or only believe that the stalker will cause the victim physical harm or
mental distress, for 2 court {0 issue & civil stalking protection order.

To be entitled o a CSPQ, the petitioner mustshow by a preponderance of the
evidence that therespondent engaged in a violation of R.C. 2903.211,0hio’s menacing by
stalking statute, against bim or her.The issue before this Court concerns the mental
distress requirernent as set forth in R.C. 290321 1{AX 1)

{(A)1) No person by engaging in a pattern of conduct shall knowingly cause

another person to believe that the offender will cause physical harm to the other

person or cause mental distress to the other person.

The court of appeals ruled that a person need only believe that another’s actions
might cause mental distress stating “...a rational trier of fact could conclude that becanse
appeliant knew that the Fondessys were aging and that Wayne was in poor health, that his
actions and behavior would cause the Fondessys mental distress.” (Appx. C 10.) In doing
this the court has interpreted the law incorrectly and made the issue of mental distress a
burden that Simon must bear not the injured party. The court makes Simon accountable
because of the age and health of the other party; effectively making mental distress a
subjective matter that a person - here Simon — must be concerned about and evaluate

before he takes an action or speaks a word. Unfortunately that has a very broad



application in our society. And in this case also runs io Fondessy and Wayne. The
appellate court imputes to Simon that he must surely know that his actions/words would
bring mental distress - in this case “fear” of what Simon might do ~ to the Fondessys,
This view would be reasonable if there was evidence that Simon had previously
threatened, or physically harmed them, or if he made some overt threat of attack or harm
such as shaking his fist at them. But the court had no such evidence,(CPO Tr. 223only
that Fondessy was upset by Simon’s actions of blowing leaves (CPO Tr. 21) and grass
clippings, (CPO Tr. 11)trinuning bushes on the propernty line, (CPO Tr. 8) throwing
“garbage” into her pond, (CPO Tr. 13-14) and running water in the direction of her
property,(CPO Tr. 16, 26) and use of obscenities (CPO Tr. 13)and that Fondessy
considers Simon's “verbiage” a threat. (CPO Tr. 21-22)These actions, even if true as the
court believed, do not rise to the requirement of the statute. And needless to say, some of
these ‘atrocities’ occur routinely between neighbors throughout the land, which is not
meant to trivialize the actions but only to point cut that people do or say things that upset
their neighbors at some time. Even Simon testified that on occasion he was upset by the
actions/words of the Fondessys. (CPO Tr. 57, 58)A strict interpretation of the statute
leads to an objective applicationof the facts to effectuate justice.

The construction of the statute by the legislature clearly requires only a beliefihat
the offender might cause physical harm, but must actually cause mental distress. Had the
legislature intended only a belief of causing mental distress they would have constructed
the statute to read; "No person by engaging in a pattern of conduct shall knowingly cause
another person to believe that the offender will cause physical harm or mental distress to

the other person.’ This construction clearly delineates that only a belief that the offender



will cause physical harm or mental distress is the requirement.Or alternatively they could
have used punctuation to convey that singular requirement - ‘No person by engaging in a
pattern of conduct shall knowingly cause another person to believe that: the offender will
cause physical harm to the other person; or cause mental distress to the other person.” The
the two actions to the verb believe and thereforemandates the interpretation that onky a
belief of physical harm or belief of mental distress is necessary. The legislature did not do
either which is conclusive that it did intend that mental distress actually be caused. Any
conirary interpretation, as that reached by the appellate court, violates a basic principle of
statutory construction.Caban v. Ransom, Supra. at § 24, explains it thusly “.... note by
repeating “to the other person” after physical harm and mental distress, rather than
merely placing it at the end of the sentence, the legislature expressed that “io believe”
does not modify “mental distress”. As such, any mental distress must have actually been
caused."Not only does the Seventh Appellate District apply the statute as constructed,
moreover other appellate districts comprehend the correct meaning of the stanste: Second,
Fourth, Ninth, and Twelfth. Simon provides a complete analysis of the application of
“mental distress” in his appellate brief (App. Brf. 11-15)
Not only was the appeals conrt remiss in its interpretation of R.C. 2903.211(A)(1)
but it also neglected to follow section (D)(2) of statute which defines mental distress:
(13)(2) “Mental Distress” means any of the following: () Any mental illness or
condition that involves some temporary substantial incapacity; (&) Any mental
illness or condition that would normally require psychiatric treatment,
psychological treatment, or other mental health services, whether or not any

person requested or received psychiatric treatment, psychological trestment or
other mental health services.



The evidence shows that Fondessy and Wayne were “upset” by the actions/words of
Simon but does not demonstrate mental distress as defined by the statute. As argued
above many things may cause ome to be upsetbut there must be some outward
manifestation of mental distress that comports with the statute. The Caban court properly
considered this issue at § 28-29.The Seventh Appeliate District Court demonstrates a
proper application of the stalking statute that is in the best interest of the public and
promotes safety and confidence in the judicial system

The protection of endangered persons is of the wimost concern and the primary
reason for the stalking statute. It may seem that the favored interpretation to adopt
regarding R.C. 2903.211(AX1) is the liberal one as emploved by the Sixth District
Appeals Court as it more readily provides relief for endangered persons. Buot it also
alfows for vexations petitioners to ensnare people in the legal system for purposes other
than safety. Far more CSPOs are granted than denied and a percentage of them are
vexatious in nature and are used to harass, restrict, and punish others. This is evident in
the underlying case. Neighbors who lived next to each other for 30 plus years without
incident, but after the death of Simon’s father issues arose — 6 over g 5 year period —
some involving harsh words but none presenting any threat or harmto anyone {CPO Tr.
22) Complaints from Fondessy and Wayne were over petty issues such as discharging
grass, blowing leaves, and discharging water across the propetty line although harsh
words may have been exchanged between the parties. The authorities were aware of and
continually informed of any issue by the Fondessys. Simon also contacted the authorities
to insure that what he was doing was not illegal. (CPO Tr. 59-60) And he consulted an

attorney to advise him on what he could legally do on his property. (CPO Tr. 48, 52, 6%,



70) Simon did not breach any law civil or criminal vet he is hauled into court because all
of a sudden the neighbors are in fear of him. Nothing had changed in terms of the parties
interactions and the Fondessys were not satisfied. Simon also sought advice from others
in local government regarding zoning and other restrictions to insure he was not viclating
any ordinances or regulations. (CPO Tr. 78) It appears the Fondessys used the stalking
statute to address purely property issues which could have been remedied through the
civil system. Simon, having been victimized by the criminal charges and the civil
protection order, must, for the next 5 vears, live under the threat of being hauled into
court, and perhaps jail, due to being accused of violating the protection order. The Hberal
application encourages the use of a CSPO in lieu of the civil process, which is more
likely to resolve disputes that stem from property issues, rather than holding them in
abeyance for a period of time under threat of a criminal sanction under the CSPO.

However injustices such as this can beavoided using the stricter interpretation of
the statute as applied by the Seventh Appellate District Court. It still provides neCessary
protection for endangered persons who believe they would suffer physical harm or if they
demonstrated they actually suffered mental distress. And it also protects those who may
be innocent respondents in a stalking civil protection order case.

CONCLUSION

The decision below interpreting the statute in a liberal construction is flawed as it
serves to encourage the use of the statute 1o address issues fondamentally civil in nature
and promotes vexatious use of the protection order, The strict view, the correct
interpretation, will protect endangered persons and better protect innocent respondents

from injustice, and instill confidence in the jndicial system. The conflict in the



interpretation of this statute must be given the strict view, which is unmistakably the view
intended by the legislature.

The appeal court must be reversed and the matter remanded to the trial court for
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This matter is before the court on the motion of defendant-appellant, Anthony
Simon, 1o certify this case to the Supreme Court of Ohio on the ground that the judgment
rendered by this court on Augnst 9, 2013, is In conflict with desisions of severa) other
Chio District Courts of Appeals, Appeliee, Dorothy Fondessy, bas {iled s contra
memorandum.

In our decision of August 9, 2013, we affirmed the judgment of the trial court
which entered a civil stalking protection order (“CSPO”) agalust appellant for the

proteetion of appelies Dorothy Fondessy and her husband Wayne Fondessy. In
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particulsr, we concluded that there was cotapetent, credible evidence o suppaort the trial
court’s judgment.

Pursuant to Section 3(BY4), Article TV of the Ohio Constitulion, “[wihenever the
judges of 2 court of appesls find that s judgment upon which they bave agreed i3 in
conflict with a judgment pronounced upon the same question by any other court of
appeals of the state, the judges shall certify the record of the case to the supreme court for
review and final determination.” The Ohio Supreme Court has set forth three
requirements that must be met in order for a case to be certified:

First, the certifving court must find that i85 judpment Is In conflict

with the judgment of a court of appeals of anether district and the asserted

conflict must be “upon the same question.” Second, the alleged conflict

must be on a role of law — not facts, Third, the journal entry or opinion of

the certifying court must clearly set forth thet male of law which the

certifying court contends is in conflict with the judgment on the same

guestion by other district courts of appeals. Whitelock v. Gilbane Bldy.

Co., 66 Ohlo 81,34 594, 596, 613 N.E.24 1032 (1993).

Appellant asserts that our deciaion in this case Is in conflict with the decisions of
several other appellate districts on the issue of our interpretation of the “mental distress”™
a petitionet must prove for a court to grant a petition for a C8P0,

As we discussed in our decision of August 9, 2013, for a tial court to grant a

PO, the petitioner must show by a preponderance of the evidence, that the complained
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of conduct violates the menacing by stalking statute. R.C. 2803.211(A)(1) proseribes
menacing by stalking and reads: “Po person by engaging in 2 pattern of conduct shall
knowingly cause another person to believe that the offender will cause physical harm o
the other person or cause mental distress 1o the other person.” This court has consistently
held that the stetute “does not require that the victim actually experience mental distress,
but only that tﬁ% v‘vf‘ictim belizves the stalker wounld cmuse mental distress or physieal
harm.”™ Ensley v Glover, 6ih Dist. Lucss No. L-11-1026, 2012-Chic-4487, 9 13, Inthe
present gase, we relied on this intsrpretation in concluding that appelies bad established
the elements for the court to order 2 CSPO. It is this interpretation with which appellant
contends there is 2 conflict among the Ohio District Cowts of Appeals.

This court follows the interpretation of a majority of the Ohio District Courts of
Appaals, See Griga v. DiBenedetio, 1st Dist. Hamilton N, T-1203040, 2012-Ohio-6057,
T 13; Davton v. Davis, 136 Chio App.3d 26, 32, 735 MLE.24 939 (24 Dist. 1999},
Holloway v. Parker, 34 Dist. Marion No. 8-12-30, 2013-Ohic-1940, 9 23; Bloom v,
Macheth, 5th Dist. Ashland No. 2007-COA-D50, 2008-Ohio-4564, 9 11; Rufener v,
Hutson, $th Dist. Cuyshogs No. 97633, 2012-Chio-5061, 1 13; Cooper v. Manta, 11th
st Take Mo, 701 1-L-035, 2012-Ohio-867, € 33; and State v. Hart, 12th Dist. Warcen
Mo, CAZ008-06-079, 2009-Ohio-997, §31.

Several other Ohio District Courts of Appeals, however, “proceed as if the test i5
whether mental distress was in fact caused” Caban v. Ransome, 7th THst. Mahoning No.

{18 BlA 36, 2008-Ohic-1034, 23, Seq alse Smith v, Wunsch, 162 Oldo App 34 21,
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2005-Ohio-3498, 832 NLE.2d 757, T 21 (4th Dist.): State v. Payne, 178 Ohlo App.3d 617,
2008-Ohlo-5447, 829 NE.2d 1011, 7 10 (9th Dist.).

Accordingly, we find that there is 2 conflict with our decision of August 9, 2013,
and the decisions of the Seventh, Fourth and Ninth District Courts of Appeals in Coban,
Smith, and Poyne on the issue of whether R.C. 2903 21 1{AX 1) requires g victhm to
acturily experience montal distress or only belisve that the stalker will cause the vigtim
physical harm or mental distress, for 5 court 1o issue a CSPOL

Appeliant further appears 1o argue that our decision is in conflict M’gh decisions of
the Seventh and Tenath District Courts of Appeals op the Issue of the “knowingly”
element that must be proven for the issuance of a C8PO. Appetlant cites to Darling v.
Darling, Tih Dist. Jefferson Nos, 06 B 6, 06 JE 7, 2007-Ohkio-3151, and Jenking v.
Jerking, 10th Dist. Franklin No. 06AP-652, 2007-Ohio-427, in support. Neither of these
eases conflict with our decision on the issue of knowingly, While Darling does conflict
with our decision on the issue of mental distress, that case is from the Seventh District
Court of Appeels, the same court with which we have slready identified o conflict as
stated above, Moreover, Jenking follows the zame interpretation of B.C. 290421 1{AX D)
that this court follows, See Jenkins, supra, at 1 15.

Finding a conflict in our ruling and those of the Fourth, Seventh and Ninth District
Courts of Appeals, we hereby grant appellant’s motion and certify the record in this case
for review and final determinetion to the Supreme Court of Ohie on the following lssue:

Whether R.C. 2903.211(AX 1) requires 3 victim 10 actually experience mental distress o
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only belicve that the stalker will cause the viotim physical harm or mental distress, for a
court to issue a civil stalking protection order.

Tt is 50 ordered.

Mark L. Pletrvkowskl, 1

Aglene Binper, P.J

Btenhen A Yarbrough, 1
CONCUR,
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This cause is pending before the court on the certification of a conflict by the
Court of Appeals for Ottawa County. On review of the order certifying a conflict, it is
determined that a conflict exists with respect to Caban v. Ransome, Tth Dist. Mahoning
No 08 MA 36, 2009-Ohio-1034. The parties are to brief the issue stated at page 4 of the
court of appeals’ Judgment Entry filed September 20, 2013, as follows:

“Whether R.C. 2903.211(A)(1) requires a victim to actually experience mental
distress or only believe that the stalker will cause the victim physical harm or ments
distress, for a court to issue a civil stalking protection order.”

It is ordered by the court that the clerk shall issue an order for the transmitial of
the record from the Court of Appeals for Ottawa County.

(Ottawa County Court of Appeals; No, OT-11-041)

Maureen O"Connor
Chief Justice
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{% 1} This is an appeal from a civil stalking protection order (“CSPO”) issued by

the Ottawa County Court of Common Pleas against defendant-appeliant, Anthony Simon,

for the protection of plaintiff-appellee, Dorothy Fondessy, and her husband Wayne

Fondessy. Simon now challenges that order through the following assignments of emror;

i




Assignment of Error L

The trial court erred as a matter of law when it granted the stalking
civil protection order against the appellant.

Assignment of Error I1L

The trial court erred, based on the weight of the evidence, when it

granted a stalking civil protection order against the appeliant.

{42} On September 27, 2011, Dorothy filed a petition seeking a CSPO against
appellant for the protection of herself and her husband Wayne. In describing the nature
and extent of the pattern of conduct that caused Dorothy to believe that appellant would
cause her and Wayne physical harm or causes or has caused thern mental distress,
Dorothy attached to the petition written narratives from herself and Wayne regarding the
history of appellant’s harassing behavior toward them that they asserted caused them
mental anguish. They asserted that over the past four years, appellant had engaged in
harassing behavior toward them including trespassing, verbal abuse, inappropriate
gestures, a death wish and obscenities. Dorothy stated that appellant had deliberately
blocked her from mowing her lawn so that be could yell valgarities at her and constantly
yells obscenities and gives obscene gestures toward her and Wayne while they are
gardening. The narratives also asserted that Wayne had open heart surgery in 2005, that
appellant’s behavior was affecting his health, and that the Fondessys were in fear of their

lives and well-being. The lower court issued an ex parte civil protection order and
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scheduled the matter for a full hearing. That hearing proceeded on October 18, 2011, at
which the following evidence was presented.

{8 3} Dorothy testified that she and Wayne have lived at their home on North
Genoa-Clay Center Road in Gttawa County since 1974, When they first built their home,
Dorothy’s uncle, Charles Simon, was their neighbor to the north. Appellant is Charles
Simon’s son. When Charles Simon died in 2003, appellant inherited his property and the
disputes between the parties began. Initially, there was a property line dispute that was
resolved Wiﬁl a survey. Diorothy then dra‘scribed a number of mnﬁ?{mtaﬁcms between the
parties over the years.

{4 4} In 2006, appellant was upset that the Fondessys® lilac bushes were hanging
over a fence that marked the property line. The Fondessys then gave appellant
permission to {rim the bushes but he used a chain saw to severely cut them, including the
parts of the bushes that were on the Fondessys ’ property.

{¥ 5} The Fondessys’ property contains a pond that abuts the parties® property
line. Appellant regularly discharged lawn clippings into the pond when mowing his
lawn. In late April 2006, Dorethy noticed appellant throwing sticks and debris into the
pond. She approached appellant and asked him why he was throwing garbage info the
pond. Appellant denied doing so and used vulgarities. Wayne then approached Dorothy
and appellant, and appellant said to Wayne “I hope vou have another heart attack and

die.”
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{8 6} During another encounter, Dorothy testified that she was mowing her lawn
at & time when appellant was also mowing his lawn. Appellant approached Dorothy and
ran his mower into her mower at the property line. He then asked if she had soid any
farmland recently. When Dorothy did not respond appeliant called her a “f ¥EEing crE”

{4 7} Dorothy also testified that over the years appellant has continually used his
leaf blower to blow leaves and debris onto the Fondessys property and has used a pipe to
discharge sump pump water from his property onto the Fondessys’ property.

{% 8} Dorothy stated that although appellant has never directly threatened her,
throughout ail of these exchanges, his verbiage and rage have caused her to fear him and
have caused her mental distress. She further testified that she fears for her hushand’s
health because he has high blood pressure and the confrontations upset hin.

{4 9} Wayne Fondessy also testified regarding the numerous confrontations over
the years, Wayne stated that during the parties’ initial property line dispute, appellant
threatened to take away an easement which lead to the Fondessys’ farmland. Without the
ecasement, the farmiand would be worthless. Wayne stated that although he tried to not
talk to appeliant, he did witness many confrontations between Dorothy and appellant. He
testified that during the incident when appellant was discharging his mower into the
Fondessys’ pond, Dorothy was highly upset, and was crying and shaking, Wayne further
witnessed the incident when appellant ran his mower into Dorothy’s. Wayne testified
that when Dorothy was mowing the lawn, he saw appellant exit his garage with his

mower, head straight for Dorothy and bump into her at the property line. Wayne also
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testified as to a recent incident (within two months of the date of the hearing below) in
which appellant was blowing leaves onto the Fondessys’ property. Wayne stated that :
when appellant was blowing leaves and approaching the Fondessys’ property, Wayne
looked at appellant but did not say anything. Appeliant then called Wayne “a black
mother F***ing n***er” and gave him the finger. Wayne testified that he was very upset
by the incident and that all of the incidents are upsetting. He further stated that he is
concerned for his health because of the stress that all of the confrontations have caused
him, that both he and Dorothy have been distressed by the confrontations, and that his
doctor told him that the stress is bad for his blood pressure.

{9 10} Appellant also testified at the hearing helow. Appellant admitted that he
had discharged grass clippings, sticks and debris into the Fondessys’ pond and he had
used his leaf blower to blow leaves onto the Fondessys® property. He also agreed that it
was reasonable that his actions would upset the Fondessys. He further admitted using
profanities and vulgarities in his confrontations with the Fondessys, admitted to “flipping
them off,” and admitted that the confrontations were “heated” and upsetting to all three of
them. He denied, however, the name calling to which the Fondessys testified and denied
saying he wished Wayne would have another heart attack and die.

{9 11} On November 2, 2011, the lower court issued the CSPO that is before us on
appeal. The court entered the order for the protection of both Dorothy and Wayne for a
period of five years, ordered appellant to stay away from the Fondessys and not be

present within 25 feet of them, ordered appellant to not initiate or have any contact with
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the Fondessys, and ordered appellant to not enter or cause any item or thing to enter the
Fondessys’ property. Itis from that judgment that appellant appeals.

{9 12} Appellant’s assignments of error are related and will be discussed together,
Appellant asserts that the CSPO entered by the lower court was 0ot supported by
sufficient evidence and was against the manifest weight of the evidence.

{% 13} Appellee filed her petition for a CSPO pursuant to R.C. 2903.214. That
statuie reads in relevant part:

{C} A person may seek relief under this section for the person, or

any parent or adult household member may seek relief under this section on

behall of any other family or household member, by filing a petition with

the court. The petition shall contain or state all of the following;

(1) An allegation that respondent is eighteen vears of age or older
and engaged in a violation of section 2903.211 of the Revised Code against
the person to be protected by the protection order * * *, including 2

 description of the nature and extent of the violation].]

{% 14} For a trial court to grant a CSPO, the petitioner must show, by a
preponderance of the evidence, that the complained of conduct viclates the menacing by
stalking statute. Swriff v. Seriff, 6th Dist. Wood No. WD-02-031, 2003-Ohio-794, 410,
“Similarly, where the petitioner seeks protection of a ‘family or household member’
under 2 CBPO, the petitioner must show by a preponderance of the evidence that the

respondent engaged in a violation of R.C. 2903.211 against the “family or household
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member” to be protected.” Retterer v. Little, 3d Dist. Marion No. 9-11-23, 2012-Ohio-
131,923, When reviewing the issuance of 2 CSPO on appeal, we apply the civil
manifest weight of the evidence standard. Gruber v. Hart, 6th Dist. Ottawa No. OT-06-
011, 2007-Chio-873, 9 17. Accordingly, “[jjudgments supported by some competent,
credible evidence going to all the essential elements of the case will not be reversed by a
reviewing court as being against the manifest weight of the evidence.” C.E Morris v.
Foley Const. Co., 54 Ghio $t.2d 279,376 N.E.2d 578 (1978), syllabus. |

{9 153 R.C. 2903.211{A)(1) proscribes menacing by stalking and reads: *No
- person by engaging in a pattern of conduct shall knowingly cause another person to
believe that the offender will cause physical harm to the other person or cause mental
distress to the other person.” As used in R.C. 2903.211, ““pattern of conduct’ means two
or more actions or incidents closely related in time, whether or not there has been a prior
conviction based on any of those actions or incidents.” R.C. 2903.21 DY) The
statute, however, does not define “closely related in time.” Accordingly, “the temporal
period within which the two or more actions or incidents must occur ¥ * * [is a] matter to
be determined by the trier of fact on a case-by-case basis.” Elierv. F, alk, 6th Dist. Lucas
No. L-08-1313, 2010-Ohio-6219, 9 22. As the court in Middletown v, Jones, 167 Ghio
App.3d 678, 2006-Chio-3465, 856 N.E.2d 1003, § 10 (12th Dist.) explained,

Because the statute does not specifically state what constitutes
incidents “closely related in time,” whether the incidents in question were

“closely related in time” should be resolved by the trier of fact “considering

-
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the evidence in the context of all the circumstances of the case.” State v.

Honeycutt, Montgomery App. No. 19004, 2002-Ohio-3490, 2002 WL

1438648, 9 26, citing State v. Dario (1995), 106 Ohio App.3d 232, 238, 665

N.EZ2d4759. In determining what constitutes pattern of conduct for

purposes of R.C. 2803.211(D)(1), courts must take every action into

consideration even if, as appellant argues, “some of the person’s actions

may not, in isolation, seem particularly threatening.” Guthwie v. Long,

Franklin App. No. 04AP-913, 2005-Ohio-1541, 2005 WL 737402, 9 12;

Miller v. Francisco, Lake App. No. 2002-L-097, 2003-Ohio-1978, 2003

WL 1904066, 9 11.

{% 16} The culpable mental state for the issuance of a CSPQ is “knowing.” A
person acts knowingly when, regardless of his purpose, “he is aware that his conduct will
probably cause a certain resolt or will probably be of a certain nature.” R.C. 2801.22(8).
A person has knowledge of circumstances when he is aware that such circumstances
probably exist.” Id

{% 17} Finally, “mental distress” is defined under R.C. 2903.211(D)(2) as either of
the following:

(a) Any mental illness or condition that involves some temporary
substantial incapacity;
(b) Any mental illness or condition that would normally require

psychiatric treatment, psychological treatment, or other mental health



services, whether or not any person requested or received psychiatric

treatment, psychological treatment, or other mental health services,

{918} The statute, however, “does not require that the victim actually experience
mental distress, but only that the victim believes the stalker would cause mental distress
or physical harm.” Bloom v. Macheth, 5th Dst. Ashland No. 2007-C0OA-050, 2008-
Ohio-4564, 9 11, citing State v. Horsley, 10th Dist. Franklin No. 05AP-350, 2006-Ohio-
1208. Moreover, the testimony of the victim herself as to her fear is sufSicient to
establish mental distress. Horsley at 948,

{9 12} Upon a review of the record, we find that trial court’s order granting the
CSPO was supported by competent, credible evidence. The record demonstrates that
appeliant engaged in a pattern of confrontational behavior over a four to five year period
during which he used racial epithets and vulgar terminology toward the Fondessys,
Appellant knew that the Fondessys were both in their seventies, and that Wayne had a
history of heart trouble. Nevertheless, he blew debris and leaves onto their property
knowing that it would upset ther, yelled profanities at them knowing it would upset
them, directed his lawn mower toward Dorothy, bumping into her for no apparent reason
other than to call her a vulgar name, and expressed to the Fondessys his wish that Wayne
would have another heart attack and die. What possible reason could he have had to
make that statement other than to cause the Fondessys mental distress? While we
recognize that “mental distress for purposes of the menacing by stalking statute is not

mere mental stress or anmoyanee,” Caban v. Ransome, Tth Dist. Mahoning No.
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08 MA 36, 2009-Ohio-1034, 9 29, the Fondessys both testified that because of
appellant’s behavior toward them and fits of rage, they were afraid of him and were
afraid of how his actions were affecting Wayne’s health. Indeed, a rational trier of fact
could conclude that because appellant knew that the Fondessys were aging and that
Wayne was in poor health, he knew that his actions and behavior would cause the
Fondessys mental distress,

{4 20} We therefore conclude that the trial court did not err in granting the petition
for a CSPO and the two assignments of error are not well-taken.

{421} On considaratién whereof, the court finds that substantial justice has been
done the party complaining and the judgment of the Ottawa County Court of Common
Pleas is affirmed. Appellant is ordered to pay the court costs of this appeal pursuant to

AppR. 24.

Judgment affirmed.

A certified copy of this entry shall constitute the mandate pursnant to App.R. 27. See
also 6th Dist.Loc.App.R. 4.
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CONCUR.

This decision is subject to firther editing by the Supreme Court of
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Common Pleas Court (Ohio), which granted a civil
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termuinated their relationship, About five months later, the
girlfriend filed a petition for & CRPO. The court held that
the trial couwrt improperly granted the CSPO as the
slements of menacing by stalking had not been
demonstrated by some competent, credible evidence. The
evidence did establish a pattern of conduct under B.C
29G3. 28 2{8)(1 ). However, the evidence did not show that
the boyfriend caused the girifriend to belicve that he
would caase her physical harm. In her testimony, the
girtfriend did not siate that she feared for her safety but
instead testified that she feared that the boyfriend would
confront her and ask her agsin why she broke up with
hire. Threatening to approach 2 person for conversation

was not 3 threat of physical harm, The alternative element
of mental distress was not satisfied. The girliriend did not
testify that the boyfriend's call to her, siating that, when
he found her, “all bets are off” caused her to develop a
mental condition  that involved some temporary
substantial incapacity, as required by § 2803.211(D)(2),
or that would normally require mental health services.

CUTCOME: The court reversed the jndgment of the
trial court, vacated the CSPO, and entered judgment for
the ex-boyfriend,
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[*Pl] Defendant-appellant Alonze Ransome
appeals the decision of the Mahoning County Common
Pleas Court granting = civil stalking protection order
against himn i favor of plaintiff-appefles Norma Caban.
The issue is whether there was some competent, credible
evidence on the clements of menacing by stalking, which
is @ prerequisite for granting a civil stalking protection
order. For the following reasons, there was not some
competent, credible evidence spon which the fact-finder
counld determine that sppellant knowingly caused appeliee
to believe that be would cause her physical harm or
alternatively that he knowingly caused sppelice mentsl
distress, a5 ssatutorily defined. For the following reasons,
the judgment of the trial court is reversed on grounds of
manifest weight of the evidence and the civil staiking
protection order [**2] is vacated.

STATEMENT OF THE CASE

{*P2] Appellee dated appetlant for fourteen vears,
and terrainated the relationship at the end of May in
2087. After receiving multiple telephone messages from
appellant over the summer, appeliee filed 3 petition for a
oivil stalking protection order against him on Ostober 17,
2007. An ex parte order was issued, and then the full
hearing was held before a magistrate on November 3,
2007, where appellant and appellee both testified. Af that
time, the magistrate granted the petition for a protection
order with an expiration date of November 5, 2009,

[*P3] The magistrate found that appellant
repeatedly called and left messages at appelles’s bome
and on her cellular telephone, ke came 1o her place of
employment and he leoft 2 threatening message siating that
when he found her, "zll bets are off” The magistrate
concluded that the preponderance of the evidence
established that appellant knowingly engaged in @ paitern
of conduct that "caused [appeliee] o believe that [he] will
cause physical harm or cause or has caused mental
distress.” The magistrate then prohibited appellant from
contacting and coming within fifty vards of appeliee or
entering  appellee’s property and  [**3] place of
sployment.

[*P4] Appellant filed timely objections to the
magistrate’s decision. On January 7, 2008, the trial court
overriled the objections, adopted the magistrate's
decisinn and granted appellee’s petition for a civil
stalking protection order. Because the clerk did not serve
the parties with the entry until Febrmary 5, 2008,
appellant's March 4, 2008 notice of appeal was timely

filed.
GENERAL LAW

[*P5] In order to grant a petition for a civil stalking
protection order, the trial court must hold a full hearing
and procesd 85 in 8 normal civil action. RO
2803.214(03)(3). Notably, the petition is not evidence to
be considered at that full hearing, Felron v. Felton (1997),
79 o 5t.3d 34, 42-43, 1997 Ohio 302, 679 N.E.2d 672
The wier of fact must determine whether the
prepondetance of the evidence presented at the hearing
establishes that the defendant engaged in 2 violation of
R.C. 2903211, which is the menacing by stalking statute.
See R.C.2903.214(CH 1} Sse, also, Felion, 79 Ohio 5t.3d
at 42 (holding that since cowrt considering a protection
order is to proceed as in & normal civil agtion and since
statute is silent on standard of proof, preponderance of
evidence is the proper standard). The menacing by [¥*4]
stalking statute provides:

[¥P6] "No person by engaging in a pattern of
conduct shall knowingly cause another person to believe
that the offender will cause physical harm to the other
person or cause mental distress to the other person.” .
2903 28431,

[¥P7} Our standard of review for whether the
protection order should have been granted and thug
whether the elements of menacing by sialking were
establishied by the preponderance of the evidence entails a
manifest  weight of the evidence  review.
Abuhamda-Sliman v, Sliman 161 Ohio App.3d 541, 2005
Ohic 2836, PL-10, 831 NE 24 453. See, also, Felton, 79
Chio 51.3d ar 42-43 (where Court evaluated whether
there was sufficient credible svidence to support the
decision that elements of protection order wers satisfied).
if there is a question as to the restrictions imposed by the
court, however, we review the court’s decision for an
abuse of discretion. See R.C. 2903.214(5) (allowing court
1o design order to ensure safety and protection). See, also,
Abuhamda-Shiman, 161 Ohiv App.3d 541 w P9, 2005
Ohic 2836, 831 N.E.2d 453. Here, appellant's arguments
are all concerned with the grauting of the petition, not its
contents or restrictions,

[*P8] Untike criminal appeals, where we can
reweigh the evidence, [**5] civil appeals require more
deference o the trial court and require affirmance of
those judgmenis supported by some competent and
credible evidence. State v. Wilson, 113 Ohio 5r3d 382,
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2007 Chie 2202, P26, 865 N.E2d 1264, Thus, civil
judgments supported by some competent and credible
evidence cannot be reversed on appeal as being contrary
to the manifest weight of the evidence, Id ar P24, citing
CE Morris Co. v. Foley Constr. Co. (1978), 54 Ohio
St.2d 278, 280, 376 N.E.2d 578. Thus, we must evaluate
whether there was some competent, credible evidence on
each element of menacing by stalking.

[*P9] In reviewing a trial court's weighing of
competing evidence and credibility deternvinations, we
are guided by a presumption that the trial court's factual
findings are correct. fd. This is due in part to the fact that
the trial court occupies the best position from which to
view the witnesses and observe their demsanor, voice
iflection, gestures, eve movements, ctc. Id. We cannot
reverse a civil judgment merely because we hold a
different opinion on the weight of the evidence presented
1o the trial court and the credibility of the witnesses, Id.

ASSIGNMENT GF ERROR

[*P10]  Appellant’s sole assignment of emor
provides:

[*Pii]  "THE COURT ERRED
ADOPTING THE REPORT
RECOMMENDATION OF THE MAGISTRATE."

[l IN
AND

[*P12} Appeilant claims that afier “a couple” efforts
to contact appelice were rebuffed, he stopped atiempting
to compmicate with ber. He urges that this was & typical
example of 2 long-term reletionship ending. He alleges
that there was no evidence to support the elements of
menzcing by stalking. More specifically, he contends
there was no pattern of activity, he did not knowingly
cause appeliee to believe that he would cause physical
harm, and there was no mental distress.

[*P13] Appellant's first argument concerns patiern
of conduct, which i3 defined merely as two or more
actions or incidents closely related in time. RC
2903.2F1(I)(1). The pattern can include messages or
information sent via computer or telephone. R.C
2903.211{D)1) .06} 2913.0177).

[*P14] At the November 2007 hearing, appelles
complained that appeliant had been calling her since June
2007, even though she told him in May that she did not
want to speak fo him again. {Tr. 4-5). She said that she
spent all soxoreer deleting his messages on her work and

home phones because he leaves more than the ten
messages that the veice mail system will hold. (Tr. 5},
She explained that [**7] on September 9, 2007,
appetlant came to an open house she was holding as a
realior, and appellant acknowledged that be went to this
open house to fatk, {Tr. 14).

[*P15] Appelles testified that appellant's October
messages became threatening. She testificd that one
message stated that if he did not hear from her by
ridnight, then he would come looking for her at work or
al & meeting or at an open house and that she would have
to talk to him. (Tr. 7). Appellee played the latest Ociober
message for the court. (Tr. 8). The court could rationally
belicve this tostirnony on the amount of calls.

[¥*P16] Furthermore, appellant admitted that he
called appellee repeatedly in July 2007 and conceded that
he also emailed her. (Tr. 11-12). Appellant also disclosed
that he called appellee’s sister in Florida when she went
on vacation. {Tr. 13). Consequently, there is some
competent, credible evidenmce regarding 4 pattern of
activity. Thus, the court's decision on this element is
valid.

[*P177 Next, appellant contends that there was no
evidence that he caused appelles to believe that he will
cause her physical harm. This clement was apparently
found to exist because of appellant's persistence over the
summer in combination [**8] with his final call, which
appelles characterized s threatening and which the court
also described as threatening because i relayed that "he
would find her + 'all bets are off *." {Tr. 7-8), In that call,
appellant gave appellee 2 deadline o contsct him,
advised that be would come looking for her at work, and
expressed confidence that she would taik to him this time.
(Tr. 7). Besides this call, appelles had slso explained that
appelisnt came to an open house she was working and
that she sat in her car to avoid talking to him. (Tr. 6. She
testified merely that she told him "no more talking” and
that be left without responding. (Tr. 9-10).

[*Pi8] In 2 mere six pages of testimony given by
appeilee, she did not state that she feared for her safety,
Instead, it seems as if what she feared was that appellant
would confront her again and ask her again why she
broke up with him afler a fourtcen-year relationship. The
element of causing her to beleve has subjective
requirements. Labeling 2 call as threatening does not
express a beliel that the caller would canse physical
harm. That is, threatening to spproach a person for
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conversation iz not a threat of physical harm. As such, we
cannot find [**9] some competent, credible evidence to
support 2 finding that appellant knowingly caused
appeliee to believe that he would cause her physical
harm.

[¥P19] We tmm to the question of whether the
alternative slement of mental distress was satisfied. To
review, the menacing by stalking siatute states:

[*P20] "No person by cngaging in & patiern of
conduct shall knowingly cause another person 1o believe
that the offender will cause physical harm to the other
person or cause mental disiress to the other person.” R.C
290321 1{A) ).

[*P21] Before proceeding to address what mental
distress means, we must answer & statutory interpretation
problem. AppeHant’s brief fluctuates between whether the
defendant must have actually caused the victim to suffer
mental distress or whether e need have only caused her
to believe he would cause her mental distress. See Apt.
Br. at 7 versus 8. The checked postion of the trial court's
form entry proceeds as if the menial distress alternative is
established by either causing mental distress or by
causing the petitioner {0 believe that he will cause mental
disiress. See Order of Protection, page 2, first checked
box {("caused [appelles] to believe that [he] will cause
physical karm [**10] or cause or has coused mental
distress™) {emphasis added).

[*P22} Some courts have held that menacing by
stalking can be found even if the defendant only caused
the victim fo believe that mental distress would be
caused. See, e.g., fwin v. Mgy, Sth Dist. No.
L-05-1113, 2006 Chio 1633, PI& Davion v. Davis
(1998), 136 Ohic App.3d 28, 32, 735 N.E£.2d 939 {id
Digt ).

[*P23] However, this district and various other
districte proceed as if the test is whether mental distress
was in fact caused. See Darling v. Darling, 7th Dist. Nos.
OsJES, 06JE7, 2007 Okio 3151, P20 ("menacing by
stalking involves either behavior that causes the victim to
believe that he or she will be physically harmed, or
bebavior that causes mental distress to the victim"™; Siare
v. Werfel 1Ith Dist. No. 2006-L-163, 2007 Ohkio 5198,
£26-27 (the test is whether defendant "knowingly acted
in such 8 way that would cause a reasonable person to
feol threatened of physical hamn and/or suffer mental
distress"); Middletown v, Jones, 167 Ohio dpp.3d 579,

2006 (hio 3465, P7, 856 N.E.2d 1003 (12th Dist. ), Smith
v. Wunsch, 162 Ohic App.3d 21, 2005 Olio 3493
PI8-18, 832 NE2d 757 {dih Disy); State v. Tickon
(1993}, 102 Okio 4pp. 3d 758, 763, 658 N.E.2d 16 (9th
Disg).

[*P24] We maintain this position and further
(*¥*11} note that by repeating "to the other person” after
both physical harm and mental distress, rather than
merely placing it at the end of the sentence, the
tegislature expressed that “to belisve™ does not modify
"mental distress”. As such, any mental distress must have
actoally been caused.

[¥P23] We can now address whether there was
soine competent, credible evidence to show that appeliant
knowingly and actually caused any mental distress here.
The menacing by stalking statute specifically defines
menial distress as follows:

[¥P28] "(a) Any menta] illness or condition that
imvolves some temporary substantial incapacity; [or]

[*B271 (b} Any mental illness or condition that
would  normally  require  psychiatric  treatment,
paychological treatment, or other mental health services,
whether or not any person requested or received
psychiatric treatroent, psychological treatment, or other
mental health services.” R.C. 290327 1{Di2).

[*P28] Analyzing the available facts under the
proper law, we coochide that there was not some
competent, credible evidence showing that the defendant
actually and knowingly caused mental distress. There is
absolutely no indication that appeliee developed a mental
illness under RO 29083.211(D)(2fa). [#*12] Thus, we
are left with the guestion of whether there was some
competent, credible evidence that she developed a mental
condition that invelved some temporary substantisl
incapacity or that would normally require ments! health
services, See R.C. 2903 211D} (2 a)-(8).

[*P28] We acknowledge that the fact-finder can
rely on ite own experience aud knowledge to determine if
roental distress was caused. Smith, 162 Okin App 3d 21,
2005 Ohic 3498 ar PI8& 832 NE.2d 757. However,
mental distress for purposes of menacing by stalking is
not mere mental stress or armoyance,

[¥P30] The roagistrate heard evidesce that
appellant, who was appellee's boyfriend of fourteen
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years, kept leaving appellant messages asking to talk
about why their long-tenm relationship suddenly ended.
Appeliant's final message seemed to be the final straw
which caysed appelles to report appeliant. The trial court
failed to preserve this call for our review but did cotline
its conlents. As set forth above, the call gave appellee a
deadline to contact him, opined that he would find her
wherever she is, warned that "all bets are off” and seemed
contident that she would talk to him this time. The
question is whether that call {combined with the prior
behavior) actuslly caused [**13] appelice the kind of
raendal distress that is required by the definition portion
of the statute,

{*P31} Appellee did not testify that it did cause her
such distress. Nor did she mention any stress reactions
that conld qualify as temporary substantial incapacity or
that would lead one io seek mental hesith services.
Rather, the testimony showed that appeiles is sick of
appellant and that he is annoyingly obsessed with why
she left him afier all their years together and why she
refuses to speak to him. The calls may constitute
telephone harassment but do not by themselves establish
mental distress was sctually suffered.

[*P32] Nor did the open house encounter establish
mental distress under the facts herein. Appellant did show
up at her open house to which she responded by sitting in
her car. See id. at P20 (evidence of changed routine can
corroborate a finding of mental distress). However, he
left after she told him that she would not speak to him.
Even if this is enough to show mental stress, it is not
enocugh to show mental distress as statutorily defined.

[*P33] We also point oot that the magistrate read
the petition into the record. (Tr. 43 Yet, as
aforementioned in our general recital of the relevant
[**14] law, the petition is not evidence and its contents
cannot be considered by the court in granting 3 petition.
See Felton, 79 Ohio §6.3d at 42-42 (holding that pleading
is not gvidence o answer to petition for protection order
caonot be used by court).

[*P34] In conclusion, without any mention of or
altusion to her mental state in the evidence presented o
the court, the fairly stringent test of mental distress has
not been met under the particular facts and circumsiances
of this case. Considering the totality of these facts and
circumstances, the elements of menacing by stafking have
not been demonstrated by some competent, credible
evidence,

[*P35} For all of the foregoing reasons, we hereby
reverse the granting of the civil stalking protection order
o manifest weight of the evidence grounds. In the appesl
of a civil non-jury trial, two appellate judges can reverse
and retand one time on weight of the evidence grounds
ot the appellate court can enter the judgrment that the trial
court should have entered on that evidence. 4pp.R. 12{C).
We choose to vacate the civil stalking protection order
and enter judgment for appellant,

Waite, J., concurs.

DeGenaro, ., concurs.
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