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STATE1VIEN'l^ OF FACTS

This case arises from the attempt of the appellant Anthony Simon (Simon) to

appeal. a. civil staMng protection order (CSPO). The CSPO was granted on. November 2,

2011. (App. Brf. Appx. W A .)to his life--long neighbor the appellee Dorothy Fondessy

(Fondessy) and her husband Wayne (Wayne). His appeal was denied by the Sixth District

Appellate ^oua however the court granted 1iis motion to certify a conflict of Jaw. (.A.ppx.

A.)

ln 2006 after the death of Simon's father Charles - who was Fondessy's uncle •- a

n-iistace in a survey of the estate property caused issues between Simon, Wayne, and

Fondessy. (App. Brf 2) In the su^^^^di^^g years there were six incidents that fori-ned the

basis for Fondessy's application for a CSPO. (App. Brf.3-6.)Prior to the CSPO being

granted criminal charges were brought against Simon in June and September 201larising

from the same incidents (App. Brf. Appx. B, C, D.) of which he was acquitted on April

20, 2012. (App. Brf. Appx. E,1~, G.)

In his brief to the Sixth District Appellate Court Simon a.r^^^ed the evidence was

not sufficient to warrant a CSPO as set forth in R.C. 2903.211 ideritifying only two

iiicideaxts involving Wayi.^^ and five involving p'onclessy. (App. Brf. 8-9.) Simon argued

the statutory r€^qLiirements, pattem of coglcltact, mental distress, (App. ^r.f. 1.1-15) and

knowingly were not met. The appellate cotirt disagreed on all points. (Appx. C 9-10o)

Simon th^ii filed a motion to certify a conflict of law which the coux€. granted with respect

to the mental distress requirement finding a c°otiflict exists with a decision from the

Seventh District Appellate Court in Caban v. Ransome, 7^' Dist. No. 08 MA 36, 2009-

Ohio-1034. (Appx. B.) on September 20, 2013.
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Simon filed his notice to certify a ^^nPiict of law on October 4, 2013 which the

Supreme Court granted on Noveniber 25, 2013. (Appx. :I3) ^^^^on now timely fi_les his

brief on the conflict of law.

ARGU:^IEN'I'

Prgpositic^^ of Law

Whether R.C. 2903r211.(A)(i) requires a victim to ^ctua11Y experience mental
distress or only believe that the stalker will cause the victim physical harm or
mental distress, for a court to issue a civil stalking protection or^era

To be entitled to a CSPO, the petitioner mustshow by a preponderance of the

evidence that therespoiident engaged in a violation of R.C. 2903.211,C.1h_io'^ ^enacifig by

stalking statute, against him or her.The issue before this Court con^ems the mental

distress requirement as set forth in R.C. 2903.211(A)(1):

{A}(1) No person by engaging in a pattern of conduct slia.1 knowingly cause
another person to believe that the ofx^nder will cause physical laarm. to the other
person or cause mental distress to the other person.

The cow-t of appeals ruled that a person need only believe that another's actions

might catise mental distress stating "...a rational trier of fact could conclude that because

appellant knew that the Fondessys were aging and that Wayne was in poor healtli, triat his

actions and behavior would cause the Fondessys rneaital distress." (Appx. C 10.) ln doing

this the court has interpreted the law incorrectly and made the issue of mental. distress a

burden that Simon must bear not the injured party. The court makes Simon accountable

because of the age and health of the other pa.rty, effectively making mental distress a

subjective matter that a person .... here Si^^on must be concerned about and. evaluate

before he takes an actaoii or speaks aword, Un^^^^nately that has ^^ery broad
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appliefition in our society. And in this case also runs to Fondessy and Wayne. '^^e

appellate court imputes to Simon that he must surely know that his actions/words would

bring mental distress --- in this case "fear" of what Simon might do -- to the Foiidessyso

This view would be reasonable if tliere- was evidence that Simon had previously

tlireatened4 or physically harmed them, or if he rriarie some overt threat of attack or harm.

^^ch as shaking his fist at theni. BLit the court had no such evidence,(CPO Tro 22)only

that.Fond.essy was upset by Sir.non's actions of blowing l^a-ves (CPO Tr. 21) find grass

clippings, (CPO Tr. 1.1)trimming bus}^^^ on the property line, (CPO Tr. 8) throwing

"garbage" into her pond, (CP® 1r. 13-14) and running water in the direction of her

property,(CPO Tr. 16, 26) and. Lase of obscenities (CPO Tr. 13)and. triat Fondessy

considers Simon's "verbiage" a tlireat. (CP® Tr. 21--22)'Th^^e actions, even if true as the

court believed, do not rise to the requirement of the statute. And needless to say, sorne of

these 'atrocities` occur routinely between neighbors throughout the land, whicli is not

rr^eant to trivialize the actions but only to point out that people do or say things that upset

their iieiglibors at some time. Even Simon testified that on occasi^^l he was upset by the

actions/words of the Fondessys. (CPO Tr. 57, 58)A strict interpretation of the statute

leads to an objective applicationof the facts to effectuate justice.

The construction of the statute by the legislature clearly requires only a belieftliat

the offender miglit cause physical harm, but must actually cause mental distress. Had the

legislature intend.ed only a belief of causiaig mental distress they would have constructed

the statute to read; 'N'o perso€t by engaging in a pattern of conduct shall knowingly cause

another person to believe that the offender will cause physical harm or mental rl.istress to

the other person.' This ^onstiLictioii clea:rly delineates that only a belief that the offender

,^
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will cause p}iysical harm or merital distress is the r^quia^ement.Or alternatively tl-ieyr could

have used putict^iatio-ti to convey that singular reqtiirefl^ent - `No person b-v engaging in a

pattern of conduct shall knowingly cause anotlzer person to believe that; the offender wil_l

cause physical harm to the other ^j_on; or cause mental distress to the other person.' 'rhe

placement of the colon after that and a semi-colon after pgr- on achieves the connection of

the two actions to the verb believe and therel`orernandates the interpretation that only a

belief of physical ham..z or belief of mental distress is necessary. "1`he legislature did not do

either which is conclusive that it did intend that mental distress actually be caused. Any

coaitrary interpretation, as that reached by the apliellat^ court, violates a basic principle of

statutory construction.^^ban v. Ransoa^e., Suprao at124Y explains it thusly .... note by

repeating "to the ottier person" after physical harm and mental distress, rather than

rnerely placing i.t at the end of the sentence, the legislature expressed that "to believe"

does not rnodify "mental distress". As such, any mental distress must have actually been

cause€1.7'Not only does the Seventh Appellate District apply the statute as constructed,

moreover other appellate districts comprehend the correct mean.ing of the statLite. Second,

Fourth, Ninth, and Twelfth. Simon provides a complete analysis of the application of

bsirienta.l distress" in his appellate brief (App, Brf. 11-15)

Not only was the appeals court remiss in its interpretation of R.C, 2903o211(A)(1)

hut it also neglected to follow section (D)(2) of statute which defines mental, distress:

(D)(2) "Mental Distress" means any of the following: (a) Any mental illness or
condition that involves some temporary siibstantial incapacity; (b) Any menU
illness or condition that would normally require psychiatric treatment,
psychological treatment, or other mental healtb. services, whether or not any
person requested or received psychiatric treatment, psychological treatment or
other niental health services.
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The evidence shows that Fondessy and Wayne were "upset" by the actions/words of

Sinion but does not dernonstra.t^ mental distress as defined by ttae statute. As argued

above many things may cause one to be upsetbut there must be some outward

manifestation. of mental distress that ^oimgorts with the statute. The Caban court properly

considered this issue at I 28--29.The Seventh Appellate District Court den^onstrat^s a

proper application of the stalking statute ttiat is in the best interest of the public and

p^oniot^^ safety and confidence in the judicial system

I'he protection of endarigered persons is of the utmost concern and the primary

reason for the stalking statLite. It may seem that the favored, intei-pretation to adopt

regarding R.C. 2903e211(A)(1) is the liberal one as employed by the Sixt}i District

Appeals Court as it more readily provides ^^^^^f for endangered persons. But it also

allows for ^^xatiotas petitioners to ensnare people in the legal system for purposes other

than safety. Far more CSIDOs a^^ granted than denied an(l. a percentage of them are

vexatious in nature and are used to harass, restrict, and punish others. l'bis is evident in

the underlying case. Neighbors who lived next to each other for 30 plus years without

inciden.t, but after the death of Simon's fat^^er issues arose --- 6 over a 5 year period -

some involving harsh words but none presenting any threat or haranto anyone.(CP0 'f'r,

22) Complaints from Fondessy and Way^e were over petty issues such as dis^hargiit^

grass, blowing leaves, and discharging water across the property line although harsh

words may have been exchanged between the parties. The authorities were aware of and

continually informed of any issue by the Fondessys. Simon also co ^.tacted the atithorgties

to i^^sure that what he was doing was not illegal. (CPO Tr. 59-60) And he consulted an

attomey to advise him on what he could legally do on his property. (CPO Tr. 48, 52} 68,
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70) Simon did not breacb. any law civil or crirninal yet }ie is hauled into court because all

of a sudden the neighbors are in fear of him. Nothing had changed in tern-is of the parties

interactions and the Fondessys were not satisfied. Simon also sought advice from otliers

in local ^ovemment regarding zoning aeid otlier restrictions to insure he was not violating

any ordinances or repulatzon.s. (CPO Tr. 78) It appears the Fondessys used the stalking

statute to address purely property issues which could have been remedied through the

civil system. Szmon, having been victimized by the criminal charges and the civil

protection order, must, for the next 5 years, live under the threat of being hauled into

court, and perhaps jail, di-ie to being accused of violating the protection. order. The liberal

application erscrsur^ges the use of a CSPO in lieu of the civil process, which is more

likely to resolve disputes that stem from propertv i^sLiesY rather than holding them in

abeyance for a period of time under threat of a crimin^ sanction under ttie CSPO.

Fioweve.r injustices such as this can 1^eavoided Lising the stricter interpretation of

the statute as applied by the Seventh Appellate District Court. It still provides necessary

protection for endangered persons who believe they would suffer physical harni or if they

demonstrated they actually suffered mental distress. And it also protects those who may

be innocent respondents in a staWng civil protection order case.

C^NCLUSI^N

The decision, below interpreting the statute in a liberal construction is fla'wed as it

serves to encourage the use of the statute to address issues fundamentally civil in natur^

and prorn.ot^s vexatious use of the protection order. The strict view, the correct

interpretation, will protect endangered persons and better protect innocent respondents

from injustice, and instill confidence in the judicial systerr^. The conflict in the

6



interpretation of this statute rn.ust be given the strict view, which is unmistakably the view

intended ^v the l.^^^sliature.

The appeal court must be reversed and the matter remanded to the trial court for

new proceec^ings.

esicy A-Mil1er Jr. (0043875)

COU^^^L FOR APPELLANT,
AN'^^^^NY SIMON

CERTIFICATE OF SERVICE

I hereby certify that on January24, 2014 the foregoing was sent via U.S. mail to
Ernest E. Cottrell Jr. at 21980 State Rt^.. 51 W. Cienoa^ OH ^3430--1252g At^^rqp^y for
Appellee.

esle;r M/Miller Jr.

^l
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DECISION AIND R^^GMEINT

^^cided; SEP 2 0 2013

This matter is before the cotir^ oil the motion of d^^^^^^antµappe1lan:t, AnthoaW

PHaE @I1 eu

Si^on9 to cezfity this case to the Swo.^cm^ Court of Ohio on. tli^ ^^^^d ffiai t^^ judgment

reA d,cs.^^^ by t1a^^ ^ourc ^^ August 9o 2013, is in ^^nflict w1tb. declsions of several other

Otiio District Co€a^t^ of I^^^ea1s, Appell.ee, Dorothy Fondessy, has tiled a contra

mewonandurn.

In our decision of August 9, 2013, ^^^e affIrmed the judgment of 'Lhe trial ^ou^^

^^^ch entered a civil stallQing pz(ytecti.on ordeF (4^^^POg) against appellant f0r the

protm^^on. of appe1lee Dorot:Ty Fs^^^^^^^y and lier :husban^ Wayne Fonde3sy. In

^-.: F
^--°^,^;.r^^'^^`4,;

1.

K N THE C 0 'R T ^F A ^P F^ -A ,-S ^"^T, 0 H 10
^^XT`H APPELLATE J:^^ISSTRICT

OTTAWA ^^ ^INr-C

r. ^
'k

U A
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particular, ix^ ^ oncIu^ed that there was a;om^etent, credible evidence to ^^^^ort the trial

I
zourt' sj udgment.

Pursuant to Section 3(:^)^4^, Axtacte IV of th^ Ohio Constitution, g4^^^henever the

judges oFa col.vt of appeals find that ajudgirent izp s^^ which they ba--vre agreed is in

conflict with a judgrnen^ pronounced upon the same question by any other couit oz

appca1^ of the sta-tea th^judgcs shall certify the ^^^^^^ of the ^^^^ to the supreme coue. for

review and ^^^^l determination," 'll^c Ohio Supreme Court has ^^t f^^li three

requirements that must ^e met in order for a case to be corta^led:

^^^^ the ^ertBf-yin^ court ^^^^^t rmd that k. s uudgme.^^ is in conflict

with the ,judgmer.tt of a ^^^ of a^^ea1^ of aTtoti^^ district azid ^^^ asserted

wn^-̀ i.€^t mtist be °;up^n the same ^^^^^^on.°' Second, theal.1.^^ed conflict

rn^st be on a ru1e of la-w -- not facts. Third, the ^ourna.t entry or opinior^ of

the ^ertifying court must clearly set:^^^ ^nat nile of law which the

i.ng court con'tends is in conflict with, the j^.^^m^€t on the same^erti.fy

^^^^^^^on by other district courLs of appeals. ^^^^^^ck- v, G^^^^^ Bldg.

C-o,^ 66 Ohio St3d 594-, 5K 613 N<E.2d 1032 (1993).

Appellant asserts that our decision in this case is ip conflict with the decisions of

several otl^^r appellate districts c^ii the issue of our interpretation of the, "meiatat distress"

a petitioner inu^^ prove for a court to grant a petition for a CSPO,

As we discussed in our d^^^^^on of August 9, 2013, for a trial court to grmt a

CSPO, the petitioner must show by a pxepondcrance of tlie evidence, that the complained

1

! n ;.`^: . 1 ^-7 F FI
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^^^onduc1: vi.o1atus the menacing by stalking statute. R.C. 2903.211(A)(1) proscribes

menacing by stalking and reads: `°To persor3. by engaging in a ^at#:em of conduct shall

knowingly cause another person to believe that th^ offe-n^er will ^^^^ physical harrn to

the ot,her ^^^^on or cmise inenta1 distress to the other person.?5 '1`hi.s court has consistents

hold that the statute "does not require t.I-iat the victim actually experience meniml. dist^^ss,

but onhr ^^^at the victim believes the stalker would ^^^^^^e mental distr^^^ or physical

har^," Ensley v ^^O'Ver, 6th Dist. Li-zcas No. L,•1.1- 10263 201`?mOhio-4487F TI. 13. ln tile

present case, we rellwd ori t^^g interpretat^onin conc1udfiqg that a.ppeIl^^ had established

the elements for the court to order a. CSPO. It is this interpretation with Nvhich appellant

contends there is a conflict among tbc Ohio District Courts of Appwals.

T'h^^ co-ort, follows the interpretation of a. majorgty of the Ohio District Courts of

Ap^eaK See Griga v. DiBenedefto, I st Dist. Ha€rfflt^n No. Cx1203 00S 20I2NOhiom6097g

¶ 13; Dayfoii v. Davis, 136 ^"^hio,App3d 26, 32, 7,35 NX2d 939 (2d Di:it.1999);

Holloway v. Parker, 3d Dist. Marion No, 9•-12-50, 2-013A0hi€f 1940, 1 23; ^^oom ve

Macbelh5 Sth Diste Ashland No, 2007-COAa050., 2008-^OhioQ4564g ^ 11; Rufoner v.

Ilutsonp 8th Dist. ^^yahoga ^.'^o, 97635, 2012-OhioK506l, 1 13; Cooper v. Manta,11th

Dist. Lake No. 2011 w L-035S ^012-Ohiom$67g Tj 33; and Stata v. Hart, 12th. Dist. Warrm

No, CA2008a06-079, 21009nOhioM997, T 31.

Several other Ohio District ^^^^^ of Appeals, however, ^^^^^^^ed as if thO test. is

whetl^^r mental distress was in fact caused." Caban v, Ranuome, 7t,b. Dist. Mahoning No.

081MA 36,2009-Oh1on1034, ¶ 23. See ^^^o&raith v, Wunsch, 162 Ohio App,3d 21,

3.
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2005-OhloW3498q 832 N.Ea2d757, ^ 21 (^^th Dist,); ^tate v. Payne, 178 Ohio App,3d 617,

2008--0Wo-5447s 899 NI.2d 101. 1^ ^ 10 (9th Usta).

Accordingly, ive fmd that there isa. conflict with our decision of August 9, 2013,

and ^^^^ decisions oftl7.^ ^^^enth, Fourth and'N.^nth District Courts of.^^^^ea^s in C-abon,

SWA, and Pajne on the issue of Wt^^th°r KC _ 2903.21 ^ (A)(1) requires a victirr, to

menb4+.a,. w.^i^ i^ab̂reu'^"̂  ^T,• only^^ ao^"7fibTze t3 -0.̂_ab a^x^ t` ŵ^ r,^^`"e^l.e^ y^a^u S ';r:eE.',,: ` y°'a^e^ c.- ^^° â. '^^' ..,. '^ie't: +:r̀ ^..a1M

p^^^Tc^^ harm or mc€^tal distress, for a coi€rt to issue a ^SPOe

Appellant further ap^ear^ ^o argue that, our decision is in, con.^,^ict with decisions of

ffie S evenih and Terith District ^ourt of Ap. peals o^-a the issue of the ^^^owirgly5^

^^ement that must be proven ^^r the issuance oz a CSPO, Appellant cites to.^'^arlingv.

Darling, 7t1a Dist. Jefferson Nos , 06 JE 6, 06 JE 7, 2007nOhion31 5 1„ and Jenkins w.

Jenkins, 10th Dist. Franklin No. 06.APw652, 2007a0hio-422, insu.pport, Neither of .^^^^

cases ^^^^^^tw^th ^^ decision ori the a^.sue of 1^^owir'.gly4 While .^^^^inp does conflict

wil^ our decisir^^ on the issue of mental distress, that =e is from Ie Seventh M^^^^^

Court of Appeals, t1^^ satne coiZ with which we have already 1duntified ^... conflict as

stated above. Moreover, Jenkins follows the same interpretation of R.C. 2903.231 1 (A)(l)

that this court followso See ^^^^kins, supra, at T 1. ^ .

Finding a conflict L-i our ruling and those of the ^ourch, Seventh and Nint^ District

Couz°r-s of Appeals, we hareby grant appellant's :r.^iotior^ an^ ^^ify therecord in this case

for ^^^iew and final d^terminatfoo. to the Sup^^in^ Court o-IL`° Ohio or^ the following issue:

'W'hether R,C. 2903,211 (A:)(1) requires a victi.m, to actually experience mental distress or

4.
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o^^ly believe that thc!Aalkee wx11 cause tite via^^^^ physical ^.^^i, or mental dis^ess, fo.^ a

co^.r'L to issue a civil stalking pxotectiov. order.

It is so ^rd^^-edo

Mark L ^^^takowskid J.

t^^OD-e Sz^

^^^^^en A . Yr^^bron^^ ^
CONCUR.

5.
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HOV 20 2013

SU U^^^^ ^^ ^OUR°^
^^^^I^' U^U^° ^^ ^^^O

Dorothy Fondessy Case No. 20l 3-1 574

v. ENTRY

Anthony Simon
:yr

This cause is pending before the court on the certification of a conflict by the
Court of Appeals for Ottawa County. On review of the order certifying a conflict, it is
cleterr.llned that a conflict exists ^th respect to Caban v. Rar^^omes 7 th Dist. Mahoning
No 08 MA 36, 2009yOhio-1034. The parties are to brief the issue stated at page 4 ol`the
court of appeals' Judgment Entry filed September 20, 2013, as follows:

"Whether R.C. 2903 2 11 (A)(1) requires a victim to actually experience mental
distress or only believe that the stalker will cause the victim physical harm or mental
distress, for a court to issue a civil stalking protection ordere"

It is ordered by the court that the clerk shall issue an order for the transmittal of
the record from the Court of Appeals for ^tta-vv^ County.

(Ottawa County C ourC of Appeals; No, ®T- 11 -€l4 1)

Maureen O'Connor
Ch€el`Justace

B
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COURT OF APPEALS
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GARY A. ^^^^^^ ^LEPR:^
OT°^AWA ^OUN^'^r O^'iv
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SIXT'^I APPELLATE DISTRICT

OT'TA^^ COUNTY

Dorothy Fondessy
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(Iff 1) `17his is an appeal ftom a civil stalking protection order ("CSPO") issued by

the Ottawa County Court of Common Pleas against d^^^ndantmappellant, Anthony S imon,

for the protection of plainti^f-appellee, Dorothy Fondessy, and her h-usband Wayne

Fondessy. Simon now challenges that order through the following assignments of error:
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Asslgnm- ent of Error 1.

-.1he trial court erred as a matter of law when it gyant^d the stalking

civil protectiot^ order against the appellant.

Assignment of ^rror iT.

The trial court erred, based on t.b.-I weight of the evidence, when it

granted a stalking civil protection order against the appellant.

^^^ ^^ On September 27, 2011, Dorothy fil^d a petition seelcing a CSPO against

appellant for the protectioii of herself and her husband Wayne, In describing the nature

aiad extent of the pattem of conduct that caused Dorothy to believe that appellant ^o-tild

cause her and Wayne physical harrn or causes or has caused them mental distress,

Doroti^y attached to the petition written narratives from herself and Wayne regarding the

history of appellant's harassing behavior toward tb.em. that they asserted caused them

mental anguish. 'Fb.^y asserted that over the past four years, appellant had eaigaged in

harassing behavior toward them ip-cluding trespassiiig, verbal abuse, in.4ppropriate

gestures, a death wish and obscenities, Dorotb,y stated that appellant had deliberately

blocked her ^romt^owing her lavA so that he could yell vulgarities at her and constantly

Yells obscenities and gives obscene ^estures to^aar^. her ^,^.^. Wayne ^rb.i.le they are

gardening. The r^arrataves also asserted that Wayne had ope^°^ heart ^^^^ery in 2005, that

appellant's behavior was affecting his health, aiid that the Fondessys were in fear of their

lives and wellmbeing. The lower court issa^ed an ex parte civil protection order and
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scheduled the matter for a full hearing. That heariiig proceeded on October 18, 201 i$ at

v0hich the following evide-ti^^ was presented.

(T 3) Dorothy testi.fied that she and Wayne have lived at their home on North

Gen€saaClay Center Road in Ottawa County since 1 974. '.̀ hen. they first built their home,

Dorothy's uncle, Charles Simon, was their neighbor to the n^rth. Appellant is Charles

Simoii's son. When Charles Simon died in 2005, appellant irlerited his property and ^.^.e

disputes 1^etweex^ the parties began. Initially, there was ^ pr€^^erqr line dispute that was

resolved with a sui-vey. Dorotliy then described a number of c€^iifronta.ti€sns be-tvyeen the

parties over the years.

^^ ^^ In 2006o appella^t was upset that the Fondessys' lilac bushes were hanging

over a fence that marked the property line. ';^e Fondessys ^^^^ gave appellant

permission to trim the bushes but he used a chain saw to severely cut them, including ^^^

parts of tlg^ bushes that were on the Fondessys' propexty.

51 The Fondessys' property contains a pond that abuts the parties' property

line. Appellant regularly discharged lavy-n clippings into the pond when mowirig his

lawn. In. late April .2006, Doro^.^y no4xeed appellant th.^owing sticks and debris into the

pond. She approached appellant and asked him why he was throwing garbage ip.to the

pond. Appellant denied doing so and used vu1garities, Wayne then approached Dorothy

and appellant, and appellant said to Wayzie "I hope you have another ^eaet, attack and

dze.'s
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J$ 6} During another enco-anter, Dorothy testified that she was mowing her lawn

at a time when ap. pe1lant was also mowing his lawri. Appellant approached Dorothy and

ran hi-s mower into her mower at the property line, Ile then asked if she had sold any

:^^land r^^ently. When Dorothy did not respond appellant called her a "f ***xng c**t g3

ITI 71 Dorothy also testified that over the years appellant has continually used his

leaf blower to blow leaves and debris onto the Fondessys' property and has used a pipe to

discharge sump pump water froin his property or?to the Fondessys' pr^^e-rty.

8) Dorothv stated that although appellant has never directly threatened her,

throughout all of these exchanges, his verbiage and rage have caused her to fear him and

have caused her menta'i distTess. She fin-ther testified that she fears ^`^ar her hushaiidYs

health because he has high blood pressure and the ca^nfrontati^iis upset bim.

^^ 9} 'Wayne Fondessy also testified regarding the numerous confrontations over

the years. Wayne stated that during the parties' i-nitia.l property line dispute, appellant

th-reatened to take away an easeanent which lead to the Fondessys' farmlan.d. Without the

easement, the farrnland would be worthless. Wayne stated that although he tried to not

talk to appe3^antg he did witness many confrontn-t^op-s between Dorothy and kp-pe1l&qt. He

testified that during the incident Nvh^n appellant was discharging his mower into the

Fondessys' pond, Dorothy was highly upset, and was crying and sh.^cing, 'Wayne further

wit'n€^^^ed the incident when appellatit ran his ^^^wer into Dorothy's. Wayne testified

that wheii Dorothy was mowing the lawn, he saw appellant exit his garage with his

mower, head straight for Dorothy and bunip into her at the property line. Wayne also
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f631 ^ j

0t^3z#^r^^
¢^r--t^r-^T



testified as to a recent incident (within two months of the date of the hearing below) in

which appellant was blowing leaves onto the Fondessys' property. Wayne stated that

when appella^^^ was blowing leaves and approaching the Fondessys' property, Wayne

looked at appell^t but did ^ot say anything. Appellant then called Wayne "a black

mother f***ing ^^ ^ ^ erYZ and gave him the finger. Wayne testified that he was ^e-ry upset

by the incident and that all of the incidents are upsetting. He further stated that he is

con^emed for his health because of the stress that all of the confrontations have caused

him, that both he and Dorothy have been distressed by the confrontations, and that his

doctor told him that the stress is bad for his blood pressure.

($ 10) Appellant also -t€;stified at the hearing below. Appellant admitt-ed that he

had d.ischarged grass clippings, sticks and debris into the Fondessys' pond and he had

used his leaf blower to blow leaves onto the Fondessys' property. He also agreed that it

was reasonable that his actions would upset the Fondessys. He further adhnitted using

profanities and vulgarities in his confrontations with the Fondessys, admitted to "flipping

them off," and admitted that the confrontations were "heated" and upseting to all three of

them, He dex^Aieds however, the r^arne calling to which the Fondessys testified and denied

saying he wished Wayne would have another heart attack and die.

{$ 111 On November 2, 20 l. 1, the lower court issued the CSPO that is before us on

appeal. The court entered the order for tt$e protection of both Dorothy and Wayne for a

period of five years, ordered appellant to stay away from the Fondessys and not be

present within 25 feet of them, ordered appeliaiit to not initiate or have any contact with
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the Fondessys, and ordered appellant to nr^^ enter or cause aaiy item or thing to enter the

Fondessys' property. It is fToan fnat ,Qudgment dhat;^ppe11^n t app€;;als..

^^ ^^) Appellant's assignments of error are related and w11115e discussed t€8^ether°.

Appellant asserts that the CSPO entered by the lower court was not supported by

sufficient evidence and was against the mani.f'^st weigYL €^f th^ evidence.

(1l 13) Appellee filed her petition for a CSPO pursuant to R.C. 2903.214. That

statute reads in relevant part:

(C) A person may seek relief under this section for the person, or

any parent or adult household member inay seek relief under this section on

behalf of any other family or household member, by filing a petition with

die court. The petition sh€d1 contain or state all of the fo11owing.

(1) A-n allegation that respondent is eighteen years of age or older

aiid engaged in a violation of section 2903.211 of the Revised Code against

the person to be protected by the protection order * * *, including a

description ofth^ nature and extent ol'the vioIation[,]

M 14) For a trial ^ouft to grant a ^SPO, the petitioner niust show, by a

preponderance of the evidence, that the complained of condil.et violates the menacing by

stalking s^atuteo .^triffv. Stra,̀' 6th Dist. Wood No. VYID-02M031, 2003mOliiow794s 110.

"Similarly, where the ^efiti€^^^^ seeks protection of a 'family or household member'

lad^r a CSPO, the petitioner must show by a preponderance of the evidence that the

respondent engaged in a violation of R.C. 2903 021.:1 against the 'family or household
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member' to be protect€;d," Retterer v. Little, 3 d Dist. Marioi€ No. 9-11-23, 2012mOhio-

131, 125. When reviewing ttie issuance of a CSPO on ap{^ealy we apply the civil

manifest weight of the evidence st^ndard. Gruber v. Ilartg 6th Dist. Ottawa No, OT-06m

0:1.1, 2007MOhioa873p T, 17. Accordingly, Ls^]u€lg^ents supported by some ^^inpetent,

credible evidence going to all the essential elements of the case will not be reversed by a

reviewing cou-rt as being against the manifest weight o1'th^ evld€;nce," C.E. Morris v.

Foley Const. Co., 54 Ohio St2d 279, 3 376 N.E.2d 5?78 (1978), syllabus.

{¶ 15} R.C, 2903.211(A)(1) proscribes menacing by stalkiiig and reads- "No

person by engaging in a Isattem of conduct shall kriowlngl^ cause another person to

believe that the offender will cause physical harTx to the other person or cause mental

distress to the other persora.9A As used in R.C 2903.211, s£^pattem of ^on€1€act' means two

or more actions or i-neidents closely related in time, whether or not there has been a prior

conviction based on any o1°tb.€^^e actions or incidents." R.C. 2903.21 l.(D)(I.), The

stab-ites however, does not define "closely related in time." Accordingly, "the temporal

period within wb.ich the two or more actions ox incidents must €^^cur * * * [is a] matter to

be determined by the trier of fact on a case-by-case basis." .^`IXet v. Falk, 6th. D1st.1aucas

No. Lm09¢13l 3, 2010-ObioM62l 9, ^( 22. As the c€^uft in Middt'etown V. Jones, 167 Ohio

App.3d 679, 20®6MOhio-34653 856 N.E.2d 1003, Ti 10 (12th Diste) explained,

Because the statute does not specifically state what constitutes

incidents "closely related in time," whether the incidents in questioig vaere

"closely related in time" should be resolved by -the trier of fact "considering
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the evidence in the context of all the circumstances of the ca.se.'s State v.

Honeycutt, Montgomery App. No. 1.9004, 200imOh1oa3490,2002 1QN71a

1438648, ^( 26, citing State v. Dario (1995), 10ti Ohio Appe3d 232, 238, 665

N.E.2d 759. In determining what corist1# u^^^ pa^^^ of conduct for

purposes o1`R.C. 2 9 03.2 11(D)(1)x courts must take evcry action into

consideration even if, as appellant argues, "some of the person's actions

may not, in isolation, seem particularly t^^eate-n1ng." Guthrie v. Long,.

Franklin App. No. 04AP-913Y 2005-Ohio-1541, 2005 W1, 7 37402,1[ 12;

Miller v. Francisco, Lake App. No. 2002-Lm097, 2003wOhiow1978, 2003

WL, 1904066, T 11.

{T 161 The culpable mental state :^^^ the issuance of a CSPO is "dknowing.'s A

person acts knowingly when, regardless o1'h1^ purpose, "he is aware that his c€^nd^^t will

probably cause a certain result or will probably be of a certain nature." R.C. 2901.22(B).

"A person has knowledge of circumstances when:he is aware that such circumstances

probably exist." Id.

17} Finally, "mental distress" is defined under R.C. 2903.211(D)(2) as either of

the following:

(a) Any menta1111ness or condition that involves some temporary

substantial 1nca:Pac1^

(b) Any mental illness or condition that would normally require

psychiatric treatment, psychological treatment, or other mental health

u ^' r^8. 3 '' ^
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services, whether or not any person requested or received psychiatric

treatment, psychological ^^eatmen.t, or otbermer^tal healtb. ^^m-ices,

{¶ 18} The statute, however, "does not require that the victim actually experience

mental distress, but only that -ta ; victim believes the stalker would cause menta1 distress

or physical harmo" Bloom v. Macbeth, 5th Dlst. Ashland No, 2007rrCOAn050j 2008m

Ob.io-4564e ¶ 11, citing State v. Horsiey, 1.Oth Dist. Frankl1ii No. 05AP-350, 2fl069^'1hio-

:1.208o Moreover, the testimony of the victim herself as to her fear is sufficient to

establish mental d1stresso Horsley at ¶ 48.

{If 19} Upon a review of the record, we find that trial court's order granting the

CSPO was supported by co.r^^^^ento credible evidence. The record slemoai^^^^^s that

appellant engaged in a ^^^^^ of confrontational behavior over a four to five year period

during which he used racial epithets and vulgar ^errnlnol^^ toward the Fondessys.

Appellant knew that the Fondessys were both in their seventies, and that Wayne had a

history of heart trouble. ^^^^ertlieless,he blew debris and leaves onto their property

knowing that it would iipset them, yelled profanities at them knowing it would upset

them, directed his lawn mower toward Dorothy, bumping into b^r. for no apparent reason

other than to call her a vul^arnarne, and expressed to the Fondessys his wlsh that Wayne

would have another heart attack and d.i.e. What possible reason could he have had to

make that statement other than to cause the Fondessys mental distress? While we

^ecogii1ze that "mental distress for purposes of the menacing by stalking statute is not

mere mental stress or annoyance," Caban v. Ransome, 7th Dist, Mahoning Noo

3 w
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08 MA 36, 2009wObio- 1034g ^29p the Fondessys both testified that because of

appellant's behavior toward them and fits o1`aages they were afraid of him and were

afraid of how his a-Itaa^^s were affecting Wayne's heaith. Indeed, a rational trier of fact

could conclude that because appellant knew that the Fondessys were aging and that

Wayne was in poor health, he knew tigat liis actions and behavior would cause the

Fondessys meritai distress,

jj[ 201 Ne therefore conclude that the trial court did not err in granting the petition

for a CSPO and the two assignnients of error are not wellRt^en.

Ilf 2:1) On consideration whereof, the court fmds that substantial justice has been

done the party complaining and the judgm^^it of the Ottawa Coamtv Court of C€snun^n

Pleas is aff'mned. Appellant is ordered to pay the court costs of this appeal pursuant to

App.R. 24.

J-udg^°^ent affirmed.

A certified copy of this entry shO cons-titute the mandate pursuant to App,R, 27. See
also 6th Di.st.Loc.App.R. 4.
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Fondessy v. Simon
C.A. No. OT- 1 1^^^1

Mark L. Pie Yko,^^^^,

^^^^^^^^ ^^na€^, ^._^

^^^CURo
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......... . ... .. .... ... .. ....................................................................................................................................^..._____.
'I'his decision is su^^ect to finth^^ editing by tlE^ Supreme Court of

Ohio°^ Reporter of Decisions, Parties interested in viewing the fma1 reported
version are advised to visit the Oblo Supreme Co^irte^ web site at:

latt^^^/v^rww,^et)ne;,state,oh,u^/'rod/n^^^^pdf/^^ource-6.
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NORMA CABAN, E°I.AINTIFF°APPELLEEqVSo ALONZO RANSOME,
DEFENDANT-APPELLANT.

CASE NO^ ^^ AIA 36

COURT OF APPEALS OF 01110, SEVENTH APPELLATE DISTRICT,
M4.HONING COUNTY

2009mOhessm1034} 2009 Ohio App. LEXIS 909

March 4,2009, Decided

PRIOR HIST£g.RY: [**I]
CHARACTER OF PROCEEDINGS: Civil Appeal

from Common P l.eas Court, Case No. 07CV3889,

DYSPt3SITJONo Reversed and Vacated.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant ex-boyfriend
sought r^-vicw of the ;udgrzaerat of the Mahoning Ccuntr
Common Pleas Court (Ohica), wh:€ch granted a civil
staallkirig protection order (C'SPO) aga3.ir,st hinx in favor of
appellee ex-girifriend.

OVERVIEW: After dating for fourteen years, the parties
temirated their relationship. About five rnz3nt^ss later, the
girlfriend fil.ed a petition for a CSPO, The ccsua^t hele. that
the trial court iniproper€y graraEed the CSPO a,s the
e€eanent;s of menacing by stalking had not been
demonstrated by some corE3pe3:erat, credible cvidence, i-.he
evidence did establish a pa.tRea-n af conduct under R.C
290.3.21I(^"3)(T), However, the evidence did not show that
the boyfriend caa.LLsed the g€rtfriend to believe that he
would cause her physical harm. In her testimony, the
girlfriend did not state that she feared for her safety but
instead testified that she feared that the boyfriend would
confront her and ask he¢• again why she broke up with
him. l".hreatenin€; to approach a person for conversation

was not a threat of physical harm. The altemative elenaent
szJ'mer:tzal distress was not satisfied. I'he girih-i.end did not
testify that the boyfriend's call to her, sta23ra^ that, when
he found her, "a1l bets are off," caiased her to develop a
meax?aJ condition that involved w.arae temporary
substaritiai incapacity, as required by § 2903,2I1(D)(2)y
or that woaald normally require mental health services.

OUTCOME: The court reversed the judgraient: of the
trial court, vacated the CSPO, and entered judgment for
the ex-bayfraend,

CC31i1^SEL; ?w€oinia Caban, P€axaa.tifY-Appellee, Pro se,
Youngstown, Ohtc,

For Defendant-Appellant: .tattcr3xe}r Jmiies Geaa.tal.e,
Yc asra^stcz^.vr^, Ohio.

JUDGES Hon. Joseph J. Vukovich, Hon. €:;heryl L,
Waite, llon. Mary DeGenaro, Waite, J., concurs.
DeGenaro, J., concurs.

OPINION BY: Joseph J. Vukovich

OPINION

VUKOVICH, P.J.

b



2009-Ohio-1034, *; 2009 ^'3€3ao App. LEXIS 909. **1

[*Pl] Defendant-appellant A€onzo Ransome

appeals the dec€sxort o#' the Mahoning County Common

Plea.-, Craurt, granting a civil sta€lcing protection order

against him in favor of plaintiff-appellee Norma Ca:baxE.
The issue is whether there was sorn.e competent, credible

evidence on the elements of menacing by sWkir,g, which

is a prerequisite for grara2ina a civil stalking protection

order. For the following reasons, there was not some

competent, credible evidence u.porf whiclt, the fact-finder

ccgu1d determine that appellant krr,owir¢gty caused appeltee

to believe that €xa would cause her physical harm or
a€.ternat€veiv tbat he knowingly cau-s:;d ap;^eE.lee rier:r.a]..
distress, a.5varluko,r,ily define<d. For the following reasa}ras,
9he Jur3.gment of the trial eoutt is reversed on grounds of
manifest weight of Ehe evidence and the civi3. stalking
protection order [**2] is vacated.

STATEMF]w°TOVI`&iE CASE

[*P21] Appellee dated appellant for fourteen years,
and #et°miziateai the relationship at the vraa€ of May in
2007. After receiving multiple telephone messages from
appellant over the sunxr¢zer, appellee -.led ap:,t€tiori for a
civil stalking protection order against him on October 17,
2007. An ex parte Ordee was issued, and then the full
hearing was held before a magistrate On Noverrber 5,
2€107, where appellant and appellee both testified. At that
time, tl^c magistrate granted the petition for a protection
order wi#h an expiration date of November 5, 2009.

[*P3 ; "1'he magistrate frw3d that appellant
repeatedly called artc3. left messages at appellee's 130me
and on her cellular telephone, he came to her place of
employment and he left a threatening niessage stating that
when he found her, "all bets are r+ff." TThe FnagiWate
concluded that the preparidaraaiee of the eviderrce
established that appellant knowingly eiiga^ed in apattem
Of COt3duct that "caused [appeltee] to believe that [he] will
ca-ase physical haaxn or cause or lia.^ caused inental
distress." 'Fhe magistrate then p=-oIxibited appellant from
contacting and com€rig within filly yards of a^pel€ee or
entergng appellee's property and [**3] place of
employment.

[*P4] Appellant filed timely objections to tlnw
magistrate's decisign. On January 7, 200& the trial court
overruled the objections, adopted the magi.st¢ate's
decision an€€. granted appall.ee's 1eetati¢^n for a civil
staLKi¢ig protection order. Because the clerk did nol : serve
the parties with the eiita-y until February 5, 2008,
appellant's March 4, 20€18 notice of appeal was timely

filed.

GENERAL LAW

Page 2

[*P:"s] €.n order to grant a petition for a civil stalking
protection arder, the treai zo-iirt :r}ust hold afia€1 hearing
and proceed as in a normal. civil action. R. C
2903.214(i3)(3). N<9tibly, the petiteern is not evidence to
be considered at that full hearing. l*eltgn v. FelaarF (1997),
79 Ohiv &:3d34, 42-43, d 99? Ohio 30Z 679s'41:E.?d 672.
The trier of fact must deter.nane whether ihe
preponderatace of the evidence presented at the hearing
establishes that the defendant engaged in avia€at€oEi of
KC 290.3„291, which is the menacing by aEaficirig statute.
See R.C. 2903,214(C;,}(,+,). See, also, F'eltoaz, 79 Ohio SF.3d
at 42 (tEo1d€ng that since court corsiderang a pratectaon.
order is to proceed as in a normal civil act3ot3 arxc3. since
statute is silent on standard of proof, preponderance of
evidence is the proper star:dard). The menacing by [**41
stalking statute provides:

[*P6] "No person by engaging in a pat.teni of
conduct shall knowingly caEise another person to believe
that the offender will cause p€xyqaca€ harEn to the other
person or cause anental distress to the other paraon.9P R. C
"90121.1 (r^)(^).

[*P7] Our standard of revae,,v fOr Whether thC

protection order s1iouid have been granted and thus

whether the elorzEenEs of tnenacing by stalking were

established by the preponderance of the evidence entails a
manifest weight of the eS/EBleE9ce review.
A,ba^harrada-Sdirazaii t%, Sliman 151 Ohio App.3cd 541, 2005
Ohio 2836, 1-19-10, 831 XE.2d 453. See, also, Fei'Pon, 79
Olziv St.3d at 42-4-3 (where Court evaluated whether
therd was sufficient credible evidence to support the
decision that elements of protection order wer"^ safisfied).
If there is a question as to the s°estfictions imposed by the
court, however, we review the court's decision for an
abuse of discretion. See R.C 2903.214(E) (allowing ccftarE
to elesig¢x order to mstire safety and prrtectiorf). See, also-,
At^uhsarrtcda-Shman, 36,€ Ohio App.3d 541 at P.9, 2005
Ohio 2836, 831 N.E.2d 453. Here, appellant's arguments
are all conee-n^d with. the granting of the petitxcsrx, not its
contents or restrgct€ons.

[*P8] Unlike critnina€ appeals, where we can
reweigh the evidence, [**5] zs3v3l appeals require more
deference to the trial court and r^^qaiir^ affirmar_ce of
those judgments supported by some corc3petent and
credible evac€ence. State v. Wilson, 113 Ohio St.3€F 382,



2009-0hict- 1034, *-P8y 2009 Ohio App. LEXIS 909, *m5

.2007 Ohio 2202, 1126, 865 sVE. 2d 1264. ThEis, civil
judgments supporEE;d by sotrne competent and credible
evidence caxno#: be reversed Qn appeal. as being ^oiitrar~y
to Ebe manifest weight of the evidence. Id. at P24, citing
CE. Morris Co. v. 1 aley Constr. Co. (9978), 54 Ohio
St.2d 279, 280, 376 TeT.E,2d 578. Thus, we rr€ust evaluate
whether there was son-te competent, credible evidence on
each element of menacing by staWng.

[*P9] In reviewing a trial cotxr:'s weighing of
crsr€€,^eti€ig evidence arsd credibility determinations, we
are gurt,ded by a presumption that thW trial court's factual
findings are ca3rrea;t. (d, 'Fhis is due in pa€w, to the fact that
the t€i€El court ^^cupies the best position from which to
view the witnesses and observe their derE3eanor, voice
inflection, gestures, eye movements, etc. Id. We cannot
reverse a civil jEadgment merely because we hold a
differerft opinion on the weight of the evidence presented
to the iria€ court and the credibil'€ty of the witnesses. Id.

ASSIG-NMENT OF ERROR

P1O] Appellant's sole assignment of error
presvsdes;

j'P1I] "THE COURT ERRED ra^^] IN`
ADOP'^IN-G 'FHE REPORT AND
RECOMMENDATION OF 7`I€E MAGISTRATE."

[*P12] Appellant claims that after "a, couple" efforts
to contact appellee were rebuffed, he stopped attempting
to communicate with her. He urges that this was a typical
example of a loxEg-term relationship ending. He alleges
that there was no evidence to siapport the elements of
rr€vracing by stalking. More specifically, he c;or:t:ends
there was no pattem of a€;te-^raty, he did not lcriowingly
ca€ise appellee io believe that he would cause physical
hann; and there was no mental distress.

[*P13] Appellant's first argument ioneerc€s pattern
of conduct, Which is defined merely as two or more
actions or incidents closely related in ti-ne. KC
2903. 21](9_))(1)o 'I'he gatte:n can i€xclude messages or
irafornia.tagn sent via coErxputer or telephone. R.C
2903.211(D)(1),(6); 2913.01r^;D.

; *P14] At the November 2007 hearir€g, appellee
complained that appellant had been calling her since June
200 ", even thayEagki she told him in May that she did not
want to speak to him again. (Fr. 4-5). She said that she
spent afl summer dele#arrg his messages E3:€ her work and
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home phones because he I.eavtis mare. than the ten
Enessages that the voice mail system. will bold. (Tr. 5).
She explained that [**71 on September 9, 2007,
appellant csEnie to an flpm house she was holdi€ig as a
realtor, a€ad appe1.1arat acknowledged that f3e went to this
49pen house to talk. (Tr. 14).

F*P15] Appellee testified that appellant's October
messages became threatening. She testified that one
message stated l:hpt if he did n€;R 13ear from her by
midnight, then he would cotne looking far her at wark. or
at a roectixEg or at an open house and that she would 'have
to talk to him. (Tr. 7). Appellee played the latest October
message for the e;ourt..(Tr. 8). The court could rationally
believe this testir^ony on ffie airnoamt of calls.

[-*P10] Furtherniare, appellant admitted that he
called appellee repeatedly in. July 2007 a,€xd cc3raced.ed that
he also emailed her, (Tr. l:t-1?). AppeTlaiit also disclosed
that he called appellee's sister in Florida when she went
on vacation. (Tr. 13). Consequently, there is some
caMPOWE3x, credivle evidence reRa:E°d3ng a pattem of
activiEy. Thus, the ccsuft's decision on this clememj: is
valid.

[*P171 Next, appell.ac3x contends that there was no
eviderE€;e that he caused appellee to believe that he wi.^^
cause her pixysica.l harm. I'b.is element was appareritly
found to exist because of appellant's persistence over the
su€rxEner i€a, combxirat3on. [*^81 witli his fsraal caliY which
appellee characterized as threatengng and which the court
also described as threatening because it relayed that "he
would find her +'all bets are off '." (Tr. 7-8). In that call,
appellant gave appellee a deadline to contact him,
advised that he would come looking for her at work, and
expressed confidence that she would talk to him this ti€ne.
ffr. 7). Besides this call, appellee had also explained that
appellant came to a€i open t€rsiase she was working and
that she sat ia. her car to avoid talking t4) hxm. (Tr. 6). She
testified merely that she told him "no more taiking" and
that he left without responding. (Tr. 9-10).

[*P i8] In. a;E3ere six pages of testimony given by
appellee, she did not state that she feared for her safety.
Instead, it seems as %r what she feared was that appellant
would confront her again and ask her again why she
broke up with berEy after a fourEeen-year relationship. The
element of causing her to believe has subjective
requirements. Labeling acail a,s threatening does not
express a belief that the caller would cause physical
harm.. 'I'b.at is, threatening to approach a person for
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conversation is not a 2-irea.t of physical haxm. As such, we
carr?ot find [**9] some competerit, credible evidence to
steppaart afind'ang that appellant knowingly caused
appellee to hei%eve that he would cause her physical
hami,

[*P19] We turxi to the question of whether die
alterrative ele¢x^ent of mental distress was satisfied. To
review, the nier€acaiig by stallcnc3g statute states:

[*P20] "No person by engaging in a pakterii of
conduct shall knowingly caEahC another person to believe
that the of-fen€fer will cause pliysical har€n to the other
person or ca.a.ise _tae?:tal distress to the other persori." R.C
2903.211(Affl).

[*P21] Befa7-c proceeding tr, address what ine¢xtal
distiess means, we must answer a statutory interpretation
problem. Appellant's brief fluctuates between,%vixether t^.e^
defendarft must have actually caused the victim to suf'fer
mental distress or whether he need have only caiised her
to believe he would cause her mental distress. See Apt.
Br, at 7 VMEas S. The che:eked portion of the trial court's
form gntry proceeds as if tl:e mental distress alterriarive is
established by either causing r€ienta.l distress or by
causing the petitioner to believe that he will cause ^ental.
distress, See Order of Protection, page 2, first checked
box ("caused [a,ppellee] to believe that [he] will cause
p}^ysiGal hurrn [**10] or cause or has caused mental
distress"3 (e¢rxphas3s adde€i.)o

[*P22] Some courts have held that menacing by
stalking can be found even if the defendarst o¢ily caused
the victim to believe that mental distress would be
caused. See, e.g., Irwin iJ. Vzrrrqi?. 6th D-at. No.
L-05-1113, 2006 Ohfka 1633, P18; Davton v. Davis
(3999), 1 36 Ohio App.3d 26, 32, 735 N:E.2d 939 (2d
13i,st.).

[*P23] However, this district and various other
districts proceed as if the test is wheth-er €raeai.tal distress
was in fact es,used. See Darling v. Darling, 7th Dlsd.,Nrros,
061P'6, 06JE7, 2007 Ola8a 3151, P20 ("naer€acgng by
stalking involves c;xther. behavior that causes the victim to
^^^eve that he or she will be p€iysically @iamied, or
behavior that caEises mental distress to the victi.m"; State
v. bVea^^el, 1 dth Dist. Nea. 2006-L-163, 2007 Ohio 5198,

P26-27 (the test is whether defendaaxt "krF.awixEgly acted
in such a way that wo€aId cause a reasonable persor to
fee1. 1hrdatec€ed of physical harm andfor suffer mental
distress"); Middletown v, Jones, 167 Olaio App.3d 679,
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2(}06 Ohio 3465, P7, 856 XK2d 1003 (12Ph Dz.st.); Srnith
v. TYunsela, 162 Ohio App3d 21, 2005 Odian 3498,

P18-14, 832 N.E,2sl 757 (4th DasK); State v. Tichon
r'd 995,1, 1 ^^ Ohxt3 App. 3d 7 -5€3, 763, 658 X.^-, 2d 16 (9th
Drs#f.

[*I'24] We mzainta.in this position and fafflier
^**21] note that by repeating "to the other perso¢z" aft-er
both physical harm and mental dastxess, rather than
merely placing it at the end of the senteaaee, the
legislature expressed that "to believe" does not -modify
"mental dis#ress". As sueti, any mental distress €nxsst; havo
a.ctaxally been caused.

[*P25] We Gaei is.ow a.ddress whether tt€ere was
some competent, credible evidence to show that appellant
knowinply and actually caused an^r 3rEental distress here.
The menacing by stalking statz?;e specifically d^firies
rnerEtal distress as follows:

[*P26] "(a) Any mental illness or condition that
involves snrai.e temporary substa.a.tia,1 incapacity; For]

[*P27] (b) Any mental illness or condition ffiat
would normally require psychiatric tres.trnt-nt,
psychoirrgieaJ. treatment, or other meaital health services,
wheEher or not ariy person requested or received
PsYchiateic treamient, psychological trea.tznent, or other
mental health GeMces." R t;. 2903.211 (p) (2).

[*P28] Analyzing the available facts under the
proper law, we co¢xelude Ehat there was not some
competent, credible evidence shosvzx€g that the defendant
actually and knowingly caused nienta,l d'astress. T'keere is
absolutely no indgcatiaii that appellee developed a mental
illness under R.C. 29U211(D)(2)(q), [**12] l'bus, -we
are letl with the question of whether tliere was some
competent, e€-edib&e evidence that she developed a mental
coridfltioi: that irivcal.ved some temporary substa¢iXEal
incapacity or that would normally require mental health
ser•aaces. See R.C 2903,211(D)(2)('a,)-(b).

[*P29] We acknowledge thal: the fact-ftiader can
rely cax its own experience and knowledge to determine if
mental distress was caused. Smi¢dg, 162 Ohio App3cl 21,
2005 Ohio 3498 at P18, 832 XK2r,1 757. However,
mental distress for pui-poses of menacing by stalking is
not mere mental stress or annoyance.

[*P30] The r0ag3strate heard evidence that
appellant, who was appellee's boyftiend of fourteen
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years, kept leaving appc;tlapt r.nessag^s asking to talls:
about why their €c+ng-tenn relationship suddenly ended.
,A.ppellant's final message seemed to be the final straw
which caused appe€Ece to report appellant. The trial court
failed to preserve this call for otEr review but did outline
its contents, As set fortb, above, the call gave appellee a
deadline to cor tact him, opined that he would firaz€ her
wherever she is, wamed that "all betg are off' and seemed
confident that she would talk to him this time. The
quest€on is whether that call (combined with the prior
behavior) actually caused [**13] appellee the kind of
ruerEtal distress that is reau¢red by the definition portion
of the statute.

[*P:311 Appellee did rEot testify that it did cause her
such d'astress. Nor did she nientaor. any stress reactions
that could qualaf; as temporary substantial incapacity or
that would lead one to seek anental health serv€ees.
RsEit;er, Lhe testimony sr^ovved that appellee is sick. of
appellant and that he is annoyingly obsessed watla why
she left hi^ after all their years together and wxqy she
refuses to speak to him. The c;salls may co9isRatute
telephone harassment btEt do nat by themselves establish
mental distress was actually suffered.

[*P'32] Nnr did the open house encounter establisb,
Enental distress under the facts herein. Appellaait did show
up at her open house to wMcl^ ^lie responded by sitting in
her car. See & at P20 (evidence of changed routine can
corroborate a finding of mental di.stress;€o However, he
left after she told him thaE she would not speak to him.
EVCa3 if this is enough to show rn.enW stress, it is not
enough to show rc3entai. distress as statutorily defined.
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[*P33] We also point r+Eit that the magistrate read
the petition into the record, (Tr. 4). Yet, as
aforementioned in our general recital of the relevant
[** €4] law, the petition is not evidence and its contents
cannot be considered by the ^otu-t in granting a petition.
See fi'a:lh?rr, 71 Ohio St'.3rd ca142--4'2 (holding that piead3ng,
is not evidence so answer to petition for protection order
cannot be used by coLirt).

[*P341 In conclusion, without any ruention of or
d€l-tasian to her mental state in the evidence presented to
the court, the €'a€r€v stringent test of ment,al d'ast,r^ssq ?^as,
not been met under the particular facts and circumstances
of this case. Considering the totality of 9hese facts a¢xd
circumstances, the elements ofrraenac€ng by std€l^,ng have
not been demonstrated by ao¢rae competent, credible
evidenee.

[*P35] For all of the fcrepiri- reaSO1:S, We hereby
reverse &e grant3ng of the civil stalking protection order
on manifest weight of the evides3ce €;rotmds. In the appeal
of a civil non=jur.y trial, two appellate judges can reverse
knd remand one time on weight of the evidence grounds
or the appellate court ean enter the judgment that the trial
court should have entered on that evidence.App.R. 11(Q.
We choose j:o vacate the civil stalking protection order
and enter judganent for appellant.

Waite, J., car^curs.

DeGenaro, J., concurs.
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