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ARGUMENT

Issue Certified for Review:

In a trial for engaging in a pattern of corrupt activity under R.C. 2923.32, is
an instruction sufficient to convey the law on the element of “enterprise”
when the instruction states the elements of the offense, provides the statutory
definitions of “enterprise” and “pattern of corrupt activity,” and informs the
jury that it has to find both beyond a reasonable doubt?

Proposition of Law:

In a trial for engaging in a pattern of corrupt activity under R.C. 2923.32, a
jury instruction which states the elements of the offense, provides the
statutory definitions of the elements, and informs the jury that it has to find
both an “enterprise” and a “pattern of corrupt activity” beyond a reasonable
doubt is sufficient to convey the law on the element of “enterprise.” The
court is not required to instruct the jury using language from federal case
law on the element of “enterprise.”

In his merit brief, Appellee De’Argo Griffin responds to the State’s argument by stating
the federal elements of an “enterprise” and asserting that the statutory definition of “enterprise”
in R.C. 2923.31(C) is insufficient to cover those elements. Griffin overlooks that the structural
requirements of an “enterprise” set forth in federal law are based on the ordinary meaning of the
terms used in the federal RICO statute, which are very similar to the terms used in R.C.
2923.31(C) and R.C. 2923.32. See Boyle v. United States, 556 U.S. 938, 129 S.Ct. 2237, 173
L.Ed.2d 1265 (2009). Thus, when a trial court instructs the jury on the statutory elements of the
offense of engaging in a pattern of corrupt activity, includes the statutory definitions for
“enterprise” and “pattern of corrupt activity,” and informs the jury that “enterprise” and “pattern
of corrupt activity” are separate elements that the State must prove, its instruction is adequate to
convey the substance of the requirements recognized by the United States Supreme Court in

Boyle and United States v. Turkette, 452 U.S. 576, 101 S.Ct. 2524, 69 L.Ed.2d 246 (1981).



Amicus curiae, Office of the Ohio Public Defender (“OPD™), also filed a merit brief in
support of Griffin. In its brief, OPD urges this Court to dismiss both the certified conflict case
and discretionary appeal as being improvidently accepted. Its sole reason for dismissal is that
Griffin and his co-defendant Anthony Franklin are similarly situated and should be treated
equally. OPD asserts that “[b]ecause the State did not appeal Mr. Franklin’s case, his engaging-
in-a-pattern-of-corrupt-activity conviction has been dismissed without prejudice by the trial
court.” (Merit Brief of Amicus Curiae, p. 2) He argues therefore that “Mr. Griffin’s engaging-
in-a-pattern-of-corrupt-activity conviction must remain reversed and must be dismissed without
prejudice by the trial court.” (/d. at 3)

Franklin and Griffin are not similarly situated. While they were tried together and
convicted of the same offenses, their cases are separate cases. The State has the discretion to
decide which cases to appeal. The fact that the State exercised its discretion to appeal Griffin’s
case, but not Franklin’s, cannot be used by Griffin to delay this Court’s review of this important

issue.



CONCLUSION

For the reasons set forth in this reply brief and the State’s Merit Brief, the State asks this
Court to (1) deny OPD’s request to dismiss this case as improvidently accepted and (2) consider
the 1ssue certified for review and the State’s proposition of law and hold that, in a trial for
engaging in a pattern of corrupt activity under R.C. 2923.32, a jury instruction which states the
elements of the offense, provides the statutory definitions of the elements, and informs the jury
that 1t has to find both an “enterprise” and a “pattern of corrupt activity” beyond a reasonable
doubt is sufficient to convey the law on the element of “enterprise.”
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