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aTA'I'E.^EN'^ ^^ ^^E FACTS

A. Statement of the Case.

HMSA Properties, LLC, is a Delaware limited liability compa n ^ whicb. holds fee title to

real property located at 1995 Summit Commerce Park in the City oI' T^insburg, Si^^..^a^.it County,

Ohio. HMSA Properties, LLC, is a single member LI,C. Its sole meniber is Hitachi Medical

Systems America, Inc.

7'he City of 'I`^^^^^g aiid the County of Summit granted enterprise zone abatement to

HMSA Properties, LLC and Hitachi Medical Systems America, Iiie. for the Summit ^om^ierc ^

Park property. Thereafter, an authorized officer of Hitachi Medical Systems America, Irac,S

acting on behalf of both entities, filed an application with the Ohio Tax Commissiotier on the

Commissioner's prescribed I'^^ (DTE 24).

The Tax Commissioner dismissed the application because it listed HMSA Properties,

LLC as the "title owner" on page 2 of DTE 24 instead of as the "applicant" on page ! of the

^orm. Instead, and fatally according to the Commissioner, appellants had listed Hitachi Medical

Systems America, Iiic, -- the sole member of HMSA Properties, LLC nn as the S`^ppIica.nt." The

Ohio Board of Tax Appeals affirmed the decision of the T'ax Co^,,^assir^ner. Appellants, HMSA

Properties, LLC and Hitachi Medical Systems A^eii.ca4 Inco, appa to this Court.

Bo :I"'a,,l Bqgk^ound,

I=litacM Medical Corporation se:lls and st-rrices medical diagnostic equipment around the

world. Its IJ.S. affiliate, cowapIsellant, Hitachi Medical Systems America, Inc., ("Hitachi

America") is headquartered in Twinsburg, Ohio. (SupIS, 14.) It eni^^^^s roughly 1 70 people in

two adjacent buildings located there. 0-iie of these two buildings is the subject of the exemption

application at issue in this appeal. (Saipp. 14.)
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Originally, Hitachi A^^erica occupied a single building in Twinsburg but as its buszn^^s

and its services grew, it explored expaiision opportunities, (Supp, 15.) In assessing the pro^p^^^

of expanding, Hitachi America 4pproached the City of^ ^^^^^g and discussed the possibility

of participating in the enterprise zone abatement program. The city's response was "very

1°avorablie'F -- off--ring to give Hitachi Ainenca a tenwg ^^ tax ab^^ement; 75 percent for real

property and 50 percent f®r personal propefty. For its part, Hitachi America agreed to invest

$3,000,000 in real and personal property and to create new jobs at the Twinsburg fac€11ty. (Supp.

16.)

Given Twinsburg's offer for tax abate€^mit, Hitachi. America launched its plans to

exparisl. The first step was, to acquire the property adjacent to its existing building. (Supp. 19.)

Hitachi Ainerica ultimately 1'orrned a Delaware limited liability company, 1-CMSA Properties,

LLC, to hold title to the propertgr, (Supp. 21-22)1

There is a complete identity of interest between I-lltael-ii America and HMSA Properties,

LLC. Hitachi ^^^ca is the sole member of HMS.A Properties, LLC. (Suppa 22.) As its sole

owner, Hitachi America controls HMSA Properties> LLC. (Slzpp. 18) 1IMSA Propertles... LLC

does not have its €^vkrn employees or officers; the officers of Hztacl^, An^ca act on behalf of

HMSA Properties, LLC in their capacity as officers of 1-1^tacla1.A,^erica. No one else but Hitachi

America acts for HMSA Properties, Z.,p,C. (Supp. 1 8w 1. 9>) Both entities use the same address;

HMSA Properties, LLC owiis nothing other t1ia^^ the subject property for which H1taebi America

pays al1€^^the bills. (Supp. 22m23, 30.)

1 Title to the new property was initially taken for Hltach1Ar.^erica in the narn^ of Alairis
Properties, LLC ("Alairis") but was subsequently transferred to HMSA Properties, LLC. (Supp.
20n213 56-59)
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HMSA Properties, LLC has no separate existence from a tax standpoint. (Supp. 22.)

HMSA Properties, LLC does not file tax ^etums separate from those filed by I-iit^eni Am^^ca..

(Supp. 22.) The real estate taxes on the property are deducted by its sole member, fIitaclii

America, as are depreciation and insurance exp^iises. It was I-Iitac^.^. America that entered into

the enterprise zone agreement with the City of Twinsburg and Smmit County in June of 2004.

(Supp. 23m24.) As its sole member, IIitachi America, directs and takes all action on. behalf of

HMSA Properties, LLC. (Supp. 29.)

Both the Summit County Council and the Twinsburg City Council passed resolutions

approving the grant of enterprise zone abaten3ent to Hitachi A^^^^^a and HMSA Properties,

LIaCa (Supp. 45w46, 47m48.)

In October of 2006, Richard Kurz, an. officer of Hitachi America, acting as the sole

member of HMSA Properties, LLC, signed and filed with the Ohio Tax Commissioner an

Application for Real Property Tax Exemption (DTE Form 24) for the property that was the

subject oI`^^ ^^^erpiise zone a.^eement with Twinsburg and Suimn^t County. (Supp. 25.) He

did so representing both Hitachi America and HMSA Properties, LI_,C:.

Q. Okay. And on whose behalf did you sib^i and file this application
form wit1^ the State?

A. As ^^f-ic^^ of HMSA, Inc., I signed it as an officer representing
Hitachi, HMSA Properties, LLC.

Q. Were yoai authorized to sign ^^ file this on behalf of I-lMSA
Properties, LLC?

A. It was rn^ und^^tand^^^^ as atn officer of the sole member, I was.

Q. It [was] ^o-ur -under^^tan^^^^ that's what you were doing?

A. Yes.

(Supp, 26.)
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On the first page of the DTE 24,Mr, Kurz listed the applicant's r^anie as klata6z Medical

Systerns America, Inc. (a party to the en^eTras^ zone agreement andH^^A Properties, LLC's

sole mem^ber)R and, on page 2, identified the fee title owner as HMSA Properties, LLC. The

addresses listed for both entities were identical. (Supp. 25-27; 49-50).

On June 1, 2009, Ap-oe1lec `I'ax Commissioner deaiied the kvplication for exemption of

the real estate ^onn taxation. (App. 22-23.) His sole reason? NVh,^^ the application clearly and

unambiguously represented that IIMSA Properties, LLC was the fee title owner of the property

at the time the applics.t^on was filed (Supp, 50, line 4a), on the line next to "Applicant Name" m-

z^^^ea,d of listing "HMSA Properties, 1LLC;" -w ilk: listed the name of its sole member, flata,c'm"

Medical Systems A-merica, Inc. (App, 22; Supp. 49.) The Tax Corunissi€sn^^ reasoned that since

Hitachi America was not, itself, thefee title owner ^^^e property, under R.C. 5715.27, it ^o-u.ld

not apply for the exemptzon, (App. 22.) In other words, the Commissioner insists that the

exemption be denied based not on the infonnation contained in the forrny nor upon any claimed

misrepresentations in it, but because HMSA Pra^peftiess LLC listed the ^^^^^ of its sole member

as the name of the applicant rather than its own.

Hitachi America and HMSA Properties, LLC appealed the Commissioner's Final

^et^^ination to the Obzo Board of Tax Appea.l.s. A hearing was held before an Attorney

Examiner at the BTA on June 25S 2012. (Supp. 1-44.) I`wo witnesses testified on behalf of the

appellants at the BTA hea.ng: Richard Kurz (who signed the DTE 24 application) and.:a,arry

Finch, the Director of Planning and Community Development for the City of Twinsburg. No

witnesses were called by the Tax Commissioner, (Supp, 42.)
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On September 16, 2013, the BTA issued its Decision and Order affirming the Final

Detennina^^on of the Tax Commissioner. (App. 15.) Hitachi America and IIMSA Properties,

LLC f-iled their Notice of Appeal. to this Court on October 15, 20 13a2

ARGUMENT

^ntroductlon

The decision of the BTA, affirming dismissal by the Tax Commissioner, misses the point.

'fliis case does not present a question of whether HMSA Propei°^^^, LLC is an entity entitled to

claim an exemption from ream property gar., Of course, it is e-n.tatled to do so. Rather, this is a

case where the 'Fax Commissioner would have this Court exalt form over substa^.^^ and deny

enterprise zone abatement to an entity that applied for such exemption simply because its name

was listed on line 4 of the application fonn (DTE 24), rather than on the first page of the form,

Such a result is not supported by the evidence, logic or case law.

The BTA heard undisputed testimony that HMSA Properties, LLC was the entity

applyi-n.g for the tax ^^^^tion, (Supp. 26.) It also heard that HMSA Properties, LLC, having

been granted that exemption by the City of Twinsburg and County of Summit, submitted its D"PE

24 in the o^^v manner it could --^ through the authority and signature of an officer of its sole

m^inber, Hitachi Medical Systems America, ln.ce (Supp. 1 8y 1 9.)

No one has suggested that HMSA ^ropertiesp LLC is using Hitachi Medical Systems

America, Inc. as the "applicant" because HMSA Properties, LLC would otherwise not be eligible

for the exemption. Instead, the Commissioner takes the position - in conflict wi.th and

unsupported by the g^stractlons and pre-p-dnted portions of the DTE 24 - that the failure to list

2 On October 16, 2013, w^^^ii the 30ad^y appeal period, appellants filed an Amended and
Corrected Notice of Appeal in order to add +,he Summit County Fisal Officer as an appeIlee.
(App, 1.)
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s.HNISA Properties, LLC-" on the first page of the ^orm. ends any and 0 discussion of the issue,

Ilat is not the case.

The Supreme Court reviews de novo the jurisdictional sufficiency of property tax forms.

Groveport Madison Local Schools Bd ofEdn, v. Franklin Cty. Bd^ of Revision, 137 Ohio St.3d

266, 2013-Ohiow4627, ^ 8. For the reasons set forth herein, this Court should reverse the decision

of fi,^^ Oh^^ ^oard of Tax Appeals.

Proposition of Law Noa ^

^Vh^^^ an application for enterprise zone tax abatement on the Tax
Commissioner's prescribed form is signed and rfl^^ by an authorized
representative acting on behalf of both the owner of the subject property and
the owner's so^^ limi^^^ ^abihty company member and where both the owner
and its sole member are identified on the f^^m, the jux°is^^ction of the Tax
Commissioner to consider the appffcatian is pro^er^^ invoked y3

A. The.A licatia^^ ^^^^ ^^^^ ^^ th^ ^^^wnerb"

Jurisdictaoii was properly invoked and the Tax. Commissioner should not have dismissed

the enterprise zone exemption application of Hitachi America and HMSA Properties, LLC, since

the application was filed by the "owner" as that t^^ is used in R.C. 5715.27(A), R.C.

5715.27(A) reads:

Except as provided in davisia^ii (A)(2) of this section and in section 3735.67 of the
Revised Code, the, owner, a vendee in possession under a purchase a^^^ent or a
land contract, the beneficiary of a trust, or a lessee for an initial tc-nn of not less
than thirty years of any property ^^^y file an application with the tax
commissioner, on forms p^^^crPoed by the coninfiss^^ner, requesting that such
property be exempted from taxation and that taxes, interest, and pegialties be
rentitted as provided in division (C) of section 5713.08 of the Revised Code.

R.C. 5715.27(A)(1),

3 Propositioii of Law No. I addresses Appellants' Assignrnents of Error Nos. 1-9 in their
Amended aiid Corrected Notice of Appeal.
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"I`ho exernption application in this case was filed by the owner of the property. The

application was signed by Richard A. Kurz, an authorized representative of HMSA Properties,

LLC and an officer of its sole member, Hitachi America. EiMSA Properties, LLC is a single

member Delaware limited liability company which, by its very nature, can act only through its

sole ^^^ber5 Hitachi Amenea. The members of a Delaware LLC ha,,,Ye the rights of

management of the entity in propoati^^^ tO their ownership interests, and each member "has the

authority to bind the limited liability cc^mpanye" Del. Code Aran.2 Title 6, 1$6402.

HMSA Properties, LLC does not have separate officers or directors. (Supp. 1 8<) It does

not have its own emp1oyees. Id. No one acts .--- or could act ..... on behalf of HMSA Properties,

LLC other thaa. Hitachi A-merica. Id. Such was the uncontroverted testimony of Mr. Kurz at the

B'I`A hearing:

^. Does anyone other ^.,^.an Hitachi Medical Systeins America,
:I:nca act on ^^hal^of:HMSA Properties?

A. No.

^e When you sign, have there ever been occasions where you
sign documents on behalf of or acting on behalf of IIMSA
Properies?

A. This abatement was the example.

^. When you signed documents on behalf of HMSA
Properties?

A. I always sign under my capacity as vice president of
Hitachi Medicals 5ystems America, Inc.

(Supp. 18-19; em^hasis added.)

It was the avowed intent of Nli.r. Kurz to sign the DTE 24 exemption application on behalf

oi`HMSA Properties, LLC:

7



Q. Okay. And on whose behalf did you sign and file this
application fonn with ^^^ State?

A. As offl, cer of HMSA, Inc., I signed it as an officer
representing Hitachi, HMSA Properties, LLC.

Q, Were you authorized to sign and file this on behalf of
H.N4SA Properties, LLC?

A. It was myanderstanding as an officer of the sole meniber, I
was.

Q. It [^^^] your understanding that's what you were do-kng?

A, Yese

(Supp. 26.)

The ^ ^ E 24 forin is the "form prescribed by the commissionef " for an enterprise zone

^^eniption, application. R.C. 5715.27(A)(1). 'F}ie only instruction provided to an applgcaiit

regarding execution and submission of the D'I'E 24 appears on the arst page of the

Commissioner's fonn. "This -ap^^^cation must be signed by the property owner or the property

cawner's representative." (Supp. 49, eni^ha^^s added.) No one disputes that:mr. ^^ur^ was the

authorized representative of HMSA Properties, LLC, the fee title owner to the property.

Additionally, as it sole LLC member, Hitachi America "has the authority to bind"

HMSA Properties, LLC. De1, Code Ann., Title 6, 18-4020' "['^]h^ question of agency is

^^tenni^ed by reference to whether the person filing the a^^^all was in fact authorized by its

principal to file it,4" Toledo Bd, of Edtic. v. 1;ucay Cty. Rd. of Revision, 124 Ohio St.3d 490,

2010-Ohio-253, 924 N.:C;e2d 345, T24o

4 The same is true under Ohio's limited liability company lawo "Every member is an
ageiit of the cc^^^^aiiy for the purpose of its business, and 'Lhe act of every member, including the
execution in the company na^^ of any inst-a.,.^ent for apparently carrying on in the usual way the
business of the company binds the company, unless the m^^^^^ so acting has in fact no authority
to act for the comp an^ in the particular matter, and the person with whom he is dealing has
knowledge of the fact that he does not have that au^.^.ority," R.C. 170525(A)(1).
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ln Toledo Bd, ofl,'duc,, Vistul^ Management Company filed a board of revision valuation

complaint under R.C. 1571 5.1. ^ on behalf of Michaelmas Manor, the owner of the property. R.C.

5715.19(A) permits a person "owning taxable real propeTty in the county" and certain other

persons to file a valuation complaint with a board of revision. Vistula listed itself as the

4scompla^nant'F oil the complaint form and listed Mr^hae1mas s,.s the title owner of the property on

the line identifying the "owner." On line 5 of the complaint, Vistula simply described its

relationship with Michaelmas as "management ^ompany." Toledo Bd. of.^duc. at ¶3.

The Court acknowledged 1tha.t the statute does not expressly ^ennitt. a managenie3it

company to file a valuation complaint aiicl the school distric-t argued that the statutory list of

eligible complainants was ^xhaustive. Id. at ¶25. Nonetheless, it held that Vistula "raised the

inference that it was acting on behalf of the owner which it identified on line one" of the

valuation coM1SI^int. Id. at ¶20. The Court derived this inference solely "because a property

manager or man^gernent company fumishes managernent services to the owner for a fee and

perfor-ns those services on behalf of, and for the benefit of, the owner." Id. at ¶17, citing

Appraisal Institute, 7he Appraisal of Real Estate (l ^^" Ed. 2008). Accordingly, this Court

reversed the BTA's decision that Vistula's complaint was jurisdictionally defective. Id. at 113 1.

The same result should hold true here. ^ fact, z-n this case, the Tax Commissioner had

better indicatioais of the relationship between Hitachi America and HMSA Properties, LLC from

which to draw an inference of agency than in :€''Ol'ed^ Bd. qf Edue. ^itach1Americs, listed itself

as "applicant" on page 1 of the DTE 24 and identified 11MSA Properties, LLC as the title ^^^er

on line 4. (Supp. 49-50.) The saine address ___ 1995 Summit Commerce Park ^ was listed for

both Hitachi An-iex^ca and HMSA Properties, LLC. Id. "HMSA" are the initials of Hitachi

Medical Systems America, Inc., its sole membe8°. (Supp. 22.) Subml^^ with the exern^^^on

9



application, as required by the lnstnictloii on page 1, was the Summit County property record

card 1=or the Twinsburg property. (S^ppa 53a55.) V^hile listing HMSA Properties, LLC as the

property owner, the notes section on page 2 of the property record card also referenced the

"pending abr^^^ementfar Hitachi ^^d System:v." ^S up1a. 54, emphasis aided.^

The Tax Coarnilssgonez also had a copy of the resolutions of the Summit County Councll.

and "1`^insburg City Council indicating the Hitachi America was a party to the enterprise zone

abatement a^eeinent. (Supp. 45-48,^ Further linking Hitachi America with HMSA Properties,

LLC, was the deed to the subject property, which was provided to the Commissioner, aiicl listed

the title owner as =`1IMSA 1?`r^^peri.es, LLC, an Ohio (sic) Iiinited 11Ab11ity company ("Grantee")

wliose tax. mailing address is cl^ Hitachi Medical Systems America, Inc.}g (Supp. 57, emphasis

ad^ed.) All o1't1i.ese facts were indicia of the relationship between Hitachi America and HMSA

Properties, LLC which "raised tl^e inference" of authority on the part of 1litachi America to file

the app1^cation. Toledo Bd. of Educ.7 124 Ohio Sto3d 490, 2010MOh1a-253, 924 NX.2d 345, at

¶20:

Ba An_ exeM tion A Ll^^tion by an,_LLC's sale member suffers no `ar1srlietional
def^^t under &Cd 5715.27,,-as retroact1ve1 ^^^^^ed 1n 2008a

In addition to permitting the S4owr^ee} to file an application for exemption, R.C. 5715.27

also states that "a vegidee in possession under a pirchase a^^emen t or a land contract, the

beneficiary of a trust, or a lessee for an initial terrn of not less than thirty years of ait^ property

may file an application with the tax ^ommiss^oner.4S R.C. 57l 5.:2^(A)(1). The statute, therefore,

recognizes tliat otlieg entities that possess an interest in the property and a legally cognizable

relationship with the property owiie° rnay apply for an ^^emptioms

5 This version o-il"R.C. 5715.27 was in effect as of the time of the Tax Commissioner's
June 2009 Final Determination, yet fne Tax Corunls.sioner cited the prior version of the statute
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Hitachi Amenca, as its sole ^nembers has an. interest in the property owned by HMSA

Properties, LLC that is indistinguishable from - if not greater than - the interest held by a thirty

year lessee, th° beneficiary of a trust, or a vend^e who possesses land under a purchase

agreem.ente House Bill No. 160's expansion of the list of persons who may file an exemption

application evidences the General Asserably's intent to allow entities like 1:-Iitachi America to

apply for the exemption. If the statute is construed otherwise, as more fully discussed below, it

runs afoul oI'the equal protection guarantees oI`the Ohio and Uilited States Constitution.

The 2008 amendment to R.C. 5715.27 was an direct response to the decisi^ii of this Court

in Performing Arts School of 1^etro. Traledo, Inc. v. Ifalkimv, 104 Ohio St. 3d 284, 20Q4-Oh1o-

6389p 819 N.E.2sl 649. The amendment adopted the position put forth by Justice Lundberg

Stratton in her dissenting opinion in the Pe^fbrming Arts case. Justices Resnick and Pfeifer

concurred. In Performing Arts, which predated the amendment to R.C. 5715a275 a tenant under

a lease of only 39 months filed aii application to ^xeinpt property owned by its landlord. 'I'^e

Tax Commissioner denied the application because the shcartmtemi tenant was not the ^svner3 the

B'I`.A and this Court affirmed upon a strict reading that "owner" means only legal title Owiler. Id.

at 114.

The dissent opined that. R.C. 57115.27 did not ^eq-uire that the 46^^^^ee' filing the

application for tax exemption be the ovvi^e-r of the fee simple estate at issue in tl-ie application.

h^steadj the dissent rea^. the temix "owner," as referring to the owner of s4^ny' property and

invited the General Assen'o1y to clarify the statute:

which only listed the "owner" as the applicant. Section 5715.27 was amended as part of 2008
Sub. H.B. No. 160, which became effective June 20, 2008, Section 3 of Sub. IT.Be No. 160
stated that the revised version of R.C. 5715.27 applied to all exemption applications then
pending before the Tax Caaraiml^^^oner_ BTA or the courts. (App. 55.) As of June 20, 2008, the
DTE 24 filed in October 2006 by Mr. Kurz was still pending beforetl^e Tax Commlsss.^ner.
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By ^tabir^^ that the owner of "any" property may file for an exemption but not
defining or limiting the ^enn "owner," I believe that the General Assernbl^ has not
limited the term to particular kind of owner, such. as the owner of the legal title to
the fee sixnple, If the General Assembly did tiot intend that only the owner of the
legal title to the fee-simple estate file an exemptn^^i application, then I invite the
General Assembly to clarify the ^t-atuteo

Performing Arts, at ^29 (Lundberg Stra^on, J., dissenting). The dissent also acknowledged that

a "user of ^^e property may sometimes also be ^^^ogni.^ed as t1^^ owraer.y" Id. 'M^ ^en^ral

.^^sernbly amended the statute to ^^^^orrn with the dissent;^ ^easoriing.

In this case, Hitachi America was ^.^^ occupaiit, possessor and user of the property which

is the subject of the aba5ement. (Supp. 13R14.) No one e1^e occupies the property, and Hitachi

America does not sublease any of the space to third parties. (Supp. 14.) Additionally, as sole

mernb^ of HMSA Properties, LLC, it is tantamount to the owner of the property. It is and will

be the user of that property as long as HIMSA Properties, LLC , owns it. "('h^ General Assembly

followed the sugges#aoti of the dissent in Performing Arts and evinced its ^ii^ent that the universe

of applicants not be limited simply to fee title owners. As st^chy even f^'thls (;ourt determines

that HMSA Properties, LLC was not the technical applicant, Hitachi America is the equivalent of

those persons entffled to file an application under amended R.C. 5715.27.

'Fl^^ fact that R.C. 5715.27, as retroactively amended in 2008, lists the owner, a land

contract vendee, a beneficiary of a ftu^t and a lon,^^^^^ tenant as qualified to file ^...^. application

for exemption does not mean that this is an exclusive llst. Accordingly, this Court needs to

construe R.C. 5'1115.27 in llglit of the legislative intent behind the amendment, ^..^us litnitlng the

contlnued precedential effect of the majority opinion in .^^rj&r,^^ng Arts.

Aii analogous situation was addressed by this Court when the ^^rleral. Assembly, in 1998

Sub. H.B. No. 694, amended R.C. 5715.19(ik) to expand the identi.t^ of ^^^ons authorized to file

a board of revision complaint on behalf of an c^^iier;
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We disagree Arith the school board`^ reading of the statutory amendment. What
the school board overlooks is that the General Assembly had a very precise
purpose i-ti enacting H.B. 694. That ^^^iidme-ri#; was enacted in response to our
decisioii in Sharon Village Ltd., 78 Ohio St.3d 479, 678 N,E.2al. 932, and the bill
re,^^^^ed a legi,slalive intent to "^ndo the impact of that decision and thereby
widen the pool of^ersor^^ who ^^^y file a property-valuation complaint on behalf
of a property owner."Dayton Supply & Tool Co., Inc., I 1 I Ohio St.3d 36r x 2006-
Ohio-5852, 856 N.E.2d 926,T 42 (Resnick, J., di^senting).

Toledo Bd. of Educ., 124 Ohio St.3d 490, 2010-OIaia-253, 924 N.E.2d 345, at T26 (etnphasis

added); see also Mara1gate, L.L,C,, 130 Ohio St.3d 316, 2011.xO:hio-5448r958 N.E.2d 153, at

T123m26 (subsequent amendments to R.C. 5713.30 rendered prior interpretations of little

signil^cance).

Any doubt that the General Assembly intended to permit the sole member of an LLC to

apply for an exemption is quickly resolved by R.C. 5701.14 which states in relevant part:

,4 single meniber limited liability company that operates with a nonprofit purpose,
as described in division (A) of this section, shall be treated as part of the same
legal entity as its nonprojlt member, and all assets and liabilities of that single
member limited liability cc^in^^iy shall be considered to be that of the nonprofit
nieinYaer. Filings or applications for e-xemptzon,^ or other tax purposes may be
made either by the single member limited lsabililv compa^^ or its nonprofit
inembero

R.C. 5701.14(13) (emphasis added).

The enactment of R.C. 5701.14 was al-so a part of 2€I08 Sub. H.B. No. 160. (App. 43-58.)

The General Assembly enacted these new and amended code sections in direct response to the

authority on which the Tax Commissioner cited in its Final DeIerinination ip. the case at bar,

Performing Arts, 104 Oliio St. 3d 284, 2004-Olxio-63 89k 819 N,E.2d 649 and Sunrise .^^^^^enlial

& Lif^ Skills Center (Apr. 6, 2007)y BTA No, 2006-A-1034, both of which involved iicanaproI~-aI

corporations. In enacting Sub. H.B. No. 160, the General Asseinbly recognized the c€^mmonali^y.

of interest possessed by a single mernber liability company and its member and Ihi^ Court should

allow either t-he single member or the limited liability ^^^^aiiy to -rile for exemptions.
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This Court has acknowledged t^^ commonality of interest of an LLC and its sole membei-

in tax cases, hi Maralgate, L.L.C v. Crreer^e County Board of Revision, 130 Ohio St.3d 316,

201.1.-Ohio-5448s 958 N.E.2d 153, the issue before this Court was whether a parcel owned by an

LLC (Maralgate) was under "common ownersliip" with a separate parcel owned by the LLC's

single member (°Tumer Family Partnership) for purposes of R.C. 57l3o30, Ohio's CAIfV ^^atute.

Id, at T2a The Court rejected fn^ ^ountv auditor's stiriet interpretation that the parcels could not

be uti^^ common ownership because the LLC and its sole m^ber were sepa-ra^^ ^^tities-

l:}ifferent corporate entgties------such as Tumer FaTp-il^ Partnership and Mara11;ate-
^^ said to be under common ownership when they are parent and subsidiary, or
when they each have the same members or sha.reholders. See, e.g., tlnion Bldg. &
C€^nstr. Cr^rp, v. Bowers (1958), 110 Ohio App, 81, 86m87, 12 0e0o2d 254, 158
ME.Zd 386 (fact of "common ownership" of the two parties ^^ a traiasactlon did
not avoid sales-tax obligation where the sales tax vendor was a wholly owned
subsidiary of the sa.lesmtax purchaser).

ar^lgate, at Tl 891 9.

A single member limited liability conipany is disregarded and its assets are treated as if

they were owned by the single member unfrt numerous tax contexts. For pu..^s^^^^ of fed^ral

income tax, an entity not classified as a corp€sratlon, with only a single member can be

"disregarded as an entity separate from its a^wner." 26 CYA, 301,e701m3. A disregarded entity

for federal income tax puiposes is also a disregarded entity for Ohio franchise tax pwposes.

R.C. 5733.01(F), "A person's interest in a disregarded entity, whether held directly or indirectly,.

shall be treated as the person'^ ^wnergi^^p qf the as,seft and liabilities of the disregarded entity,

and the income, including gain or xoss, shall be included in. the pers^ii's ixet income under this

chapter." R.C. 5733.01(F)(1.), Tn other words, the assets of the disregarded single member LLC

- e.g. HMSA Properties, LLC -- are deemed to be the assets of the entity's single m^^ber -

Hitachi America. The same is true for Ohio municipal income taxes in Ohio, R.C, 718.01(A)(8)9
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and for property tax ex^.pt^^^s for non-profx single member limited liability companies, R.C.

5741,14.

As the sole ^iember of HMSA Properties, LLC, Hitachi America is indistinguishable

from the property oivner. Hitachi Arn^tica pays and deducts the unabated real estate taxes.

(Supp. 23.) Hitachi America deducts on its own return the depreciation on the building which is

the subject property in this case, Id, Hitachi America pays the insurance for the buildiyige Id.

Yy'hen Mr. Kurz signed the DTE 24 ^batenient application ^^ and identified IiMS.A,

Properties, LLC as the title owner of the property op. line 4(a) he did so on behalf of both.

HMsA Properties, LLC and its sole inember Hitachi .^erica. (Supp. 26.) Thus, the

uncontroverted testimony is that HMSA Properties, LLC filed the application, and it should not

have been dismissed by the Tax Commissioner or the BTA.

C. F^^^ th^t HIVISA PLa^ erfles,,__LLC's ^ ^^.^.tio^. meets 'urisdicti^^^l
r^ ^^^^^^^^s , i^ ^ ui^ab^^ ^^^^^ the facts of tha^ case>

There is no legitimate public policy reason. justifying the Tax Commissi^^ierYs dismissal

of the application for enterprise zone abatement solely because the name "HMSA Prs^pe-i-tges,

LLC" was not placed on page ^ of the applicatirsn. There is nothing on the DTE 24 form or in

the `s^eneral instructions" on page I of the form that advises the preparer that the ^iarne of the fee

title own.^^ must appear o^ page 1 as the "ap.^^icant." The on, ly relevant iaistru^^^on is that "this

application must be signed by the property owner or the propert^y owner's ^^presentaZive.s2

(Supp. 49.) It was. Indeed, nothing in Ohio Revised Code Section 5715.27(A) or in Secxions^

5709.61 a .69 (dealing with Enterprise Zone ab^^em ent) or in Ohio Administrative Code Chapter

122:4al or in any other rules applicable to ^.^e enterprise zone program requires that the name of

the record title owner be listed on the first page of the DTE 24 application.
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If listing the name of the property olArner on page 1 is so critical to the application

process, the Tax Commissioner could have - and should have __- included on its prescribed form a

cautionary note to that effect in the general instructions to the DTE 24. Instead of providing such

an. insLmetion, the DTE 24 confuses the matter by including a ^ arate line - line 4(a) - on which

t'ne name of tl-ie entity holding title to the property is to be listed. (Supp. 50.) And if tb-at is not

^nfiising enough, line 6 of the DTE 24 requests an explanatiorg, "if title holder is different ftom

the appl^cante" Id. If, according to the Tax. Commissioner, tne applicant ngr^,s.^ be the title owner,

why ask for an explanation "^^'the title holder is di,^'^rent'r°om the app1acanf"?

Further weakening the Commissioner's position, the DTE 24 farxn in effect at the time of

this application was the version revised in Ap^al 2005 --- as stated in the upper left ^om^^ ^^pa^^

one ol°th.e forrn - a version promulgated well before 2008 Sub. H.B. No. 160's revisions to R.C.

5715.27 permitted entities other than t1-ie title owner to file an application. (Supp, 49.)

Therefore, prior to Subo H.B. No. 160's expansion of the list of p^^ential applicants beyond

simply the "owner" - including at the time Mr. ^unz completed and submitted the application in

2006 --4 there was no logjcal. e;^p1anati€^^ for why it would be necessary to distinguish on the DTE

24 between the `fappllcant'R and the "title owneg' particularly if the applacaiit could only be the

title owner as the Commissioner contends. R.C. 5715,27(A) requires an applicant to use the

"forms prescribed by the Camniissiwier.'° It is manifestly unfair under the eircuinstaa^^es of this

case to penalize HMSA Properties, LLC because of the DTE 24s blatantly confusing forxnat..

^^ta^^^ ^^ca and HMSA Properties, LLC sha^^ the ^aine address, telephone and fax

number. Both eiitit^^^ are expressly named in the Application; both participated in the

application process, both received all notices relating to the Application; and both were

represented in connection with the grant of Enterprise Zone a.ba^em^^^^ by the City of Twinsburg
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md County of Summit. This is not a case where one party acted without the knowledge,

consent, or authority of the other party, or where the owner failed to receive notices about the

abatement proceedings.

Thus, tlfis case is analogous to the situation in AutoniatEc Data Processing Community

Urban Ree^evela^^^ent Corporation v. Hamilton Cty, Bd. of'Revi^^^^ (July 23, 2004), BTA Case

Nos, 2003-J-87 and 2003aJ488, unreported (the ssADF" case). In ADP, a property valuation

complaint was filed in the name of "sAutomati^ Data Processing," when the correct name of the

property owner was "Automatic Data Processing Cammuxity Urban Redevelopment

^^rporation.,F Id at 3. Ir, ADP, the BTA considered Whether the mistake in identifying the

property owner presented a fatal jurisdictional impediment to considering the complaint. "1"1ie

Board concluded that it did not.

This board has previously discussed the need for a complainant to correctly
identify the owner of a property whose valuation is being challenged, concluding
tliat such need nms to the core jurisdiction of a county board of revision to
consider the value of a given ^^^perty, * * * +rhe clear import of this requirement
is to ensure that in those instances in which a complaint is filed by someone other
than the owner, the owner receives the notices attendant with such filing. * * * In
the pr^^ent case, altlaougli the incorrect owner was aclentilfi'ed on the complaint, we
consider such ,^ €̀^alure to be harmless given the./act that the actual owner was the
complainant and said owner has participated throughout the proceedings before
the BOR and this board.

ADP, supra at 4, citing Y^ipl'e Vs Holding v. Cuyr^hoga Cty. Bd, rsf Revision (Apr. 2.4, 2000)s

BTA No. 1 997mK- 170 1 q unreported at 5-6.

Likewise, the BTA determined that `s[t]here appears to be no prejudice resulting from the

prolsetty owner's misnomer in this case, [and found] that the error in the listing of the property

owne?°ss name on the face of the complaint does not run to the core of procr.d:zal efficiency, and

therefore, [it had] the requisite jurisdiction to consider the merits before [it.] 9, ADP, supra at 4rr5s

citing Cleveland Bk#^ DevelrapmeBit, LLC v. Cuyahoga Cty. Bd. of Revision (Dee, 19, 2003),
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BTA No, 2002--V-1.632, unreported, at 6-7. "l.'has$ even. if one ignores the fact that Mr. Kur7,

signed the DTE 24 application as the r^^resentatlve of the Owner as instructed by the fonn, there

was no reason to dismiss the abatement application on the basis that Hitachi America wa.9 listed

on page 1 and 1-IMSA Properti.es, LLC was listed on line 4(a). Such an "error}% aa if that is how

the Tax Commissioner would choose to characterize listiiig HMSA Properties, LLC on line 4(a)

instead of page 1 -- did not spawn any p^^j-ad1ce to ar^^ affected parties. Cleveland Elec, 111um.

Co. v. Lake Cty. ^^ qf Revision. 80 Ohio St.3d 591, 593, 6871 NoE.2d 723 (1998) (finding that a

valuation complaint sati^fiod the core of procedural efficiency standard where there was

"substantial compliaaaioe" with the statutory requirements).

^^rWnly the City of.I'winslsu^g and Summit County .--. the aLathod.tlos which granted the

enterprise zone abateniont --- did not feel prejudiced by the mamer in whic.h the DTE 24 forrn

w&s submittod. In fact, they have oontinued to support the grant of abat^rnent to HMSA

Properties, LLC. Mr. Larry Fandh, Director of Planning and Community Development for the

City of Twinsburg, attended and testified at the BTA hewing in support of the grant of

abatement. Mr. Finch was directly involved in the graiit of enterprise zone abatement to

Hitachi. (Supp. 35.) He was also the interface between the City and the Co-unt,y in connection

with the enterprise zone abatement granted in this case. (Supp. 37a38.) In aclditlon. to those

roles, Mr. Finch serves as a delegate to the Sanmiit County Tax Incentive Review Council and

participates in the annual review of abatements granted to businesses in Twinsburg. (Supp. 3 &)

Mr. Finch testified that the members of the'1'ax Incentive Review Council were aware of

the Commissioner's decision, but that did not temper its support of the grazit of abatement for

this property.

^. Has the fact that this matter is on. appeal ever been mentioned [at] a
council meeting?
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A. Yes, it has.

Q. And has anybody at the City of Twinsburg suggested that the
abatement be tenn^^^te€1?

A. Noo

Q. ^^ow about have you ^ver:^^^d anybody at the Board of Education
say anything one way or the other about this?

A, Well, the Board of Education is actually represented on the Tax
Incentive Review Council, arid since this has been reviewed, I
tlZir-k it was first reviewed in 2006, every year it's been approved
by unanimous approval.

(Supp, 39.) Given the particular facts of this case, it smes no:Iegitimat^ public purpose to apply

a hyper-techr^^cal interpretation to the requirements for the stab^^ssion of HitactiiFs enterprise

zone exemption appl^cation,

D. HIl^^^ ^^^ ^^^^^ L1,C's , appla^^^^on ^atisfies thl^ ^^^rfs core af lcacedural
^fficiency standard and substantiagysam l.ied with R.C. 5715.27a

In Grov^porl.-'^adison Local Schools ^el. Qf Edn. v, Franklin Cty. Bd. of Revision, 137

Ohio St.3d 266, 20l3aOhio-4627, a trust filed a valuation complaint with a board of .^evisioan. and

identified itself thereon as the owner of the ^^^^erty. However, the property was actually owned

by the `;Hami1^on-33 Partnership" in whiclr. the trust held a partnership interest. Id., at 714, 6.

The compWnt did not identify anyone as the "complainant if not r^wner,p" Id at T2. The Board of

Education argued that the ^^inplair^t did, not satisfy a core procedural requirement because it did

not identify the owner of the prrpertv. The BTA agreed and remarided the case to the Board of

Revlsi^^i witli instructions to dismiss the complaint for lack of j urisclgctioai, Id, at T,^(13 6.

fr. reviewing the BTA's dismissal in the Groveport case, this Court began its analysis

with a discussion of the core of procedural efficiency standard for testing the jurisdictional

sufficiency of a complaant^
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[T]he general rule [i^^ that the exercise of a right to appeal cr^iifmed by statute
xs. is conditioned upon compliance with the accompanying -mandatory
requirements.' " Id, at T, 17, quoting Zier v. Bur. of Unemp. Comp. } 151 Ohio St,
123, 84 N.E.2d 746 (1949), paragraph one of the syllabus. We went on to state
that Zier's reference to "mandatory i'equl^em eritsk' points to the importance qf
distinguishing a mandatory statutoay requirement from a directory statutory
requirement. Id, To draw that distinction, ^omts ask whether the statutory
requirement rans to the core of procedural efficiencya Id. If a statutory
requirement runs to the core of procedural efficiency, then compliance is
m^ndatory> and is a jurisdictional prerequisite to ^^suing the administrative case.

Groveport, at T20 (einphas1s added). This Court then noted that there "because there is no

statutory ^^qul:rernent that a complainant correctly name the pra^^y owner in a valuation

complaint, [i^' need not determine whether the failure to correctly name the property owner runs

to the core of procedural efficiency." G-rovep€srt, at T23.

Likewise, there is no statutory requirement in. R.C. 5715.27 that the name ol`tlx^ owner be

placed on a paa-klcular line of the DTE 24. At best, the language of the statute reading "the

owner...rn^^ file an application with the tax ^^nunissloner on fori^s prescribed by t1le

commissionetsR is a "directory" statutory requirement instead of a "nandatory' one. In this casev

urdike in Groveport, the owner of the property Aas identified on line 4 of the DTE 24 as directed

by the "form ^^^^cribe€i by the commissla^^^er.'3 R.C. 5715.27(A). Certainly, as in Groveport, a

finding that the Tax Commissioner had jurisdiction to consider Hitachi's application should "not

1finge on complete, ^^chnlcal coanpllan^^ ^ith the ... foam," Groveport, at ^14.
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Proposition of Law Noa 2

R.C. 5715a27, as apphed by the BTA to this case, violates appeDant^' rights of
equal protection under the Ohio and U.S. Constititti.ons by treating Hitachi
Medical Systems America, Inc43 a 1"orwprcsfit sole member of an LLC,
differently, without a rational basis for doing so, from: (a) a non^^^^t
member of a singIe-mem.ber LLC which is permitted by R.C. 5701R1.4 to ffle
an exemption application, andJor (b) a beneficiary of a trust, a 30x^^ar lessee,
or a vendee under a land contract which, while also not having a direct fee
title interest in the ^r^spea^r, are permitted to ^' ^.e an exemption application
under R.C. 5'^15,270

Article 1, Section 11 of the Ohio Constitulia^^ provides that the "xgovemment is irAtituted

for [the] equal prote^.^^z^, and benefit" of the lseopleo Ohio ^'o^.sti^.tion., .A.^:,^1e I, Section 2.

Likewise, the Fourteenth Amendment to the U.S. Constitution provides the, no"^tate shall make

or enforce any law which shall abridge the privileges or immunities of citizens of the United

States; nor deny to any person within its juiisdiction the equal protection of the laws," U.S.

Constitution, F^^^enth Amendment, Section 1. The limitations placed upon ,^^^emmental

action by the equal ^rotectaon. clauses of the Ohio and U.S. Constitutions are E;funclionally

equivalent" and "are to be coaisla°ued and analyzed idenlacally." Pickaway County Skilled

Garnangy L,L,C. v. ^or^ray, 127 O1iio St.3d 104, 201.OmOhio-4908p 936 N.E.2d 944 ^17.

There is no rational basis ibr the distinction in treatment between appellants and others

who are pernitted to file aii exemption application, TJp-d^r the rational basis test, a statute will

not be upheld if it does not bear a rational reIatio-nship to a legitimate gr^^^^^enl.zl interest.

Pickaway, at T11 8. The rational basis test involves a two-step analysis: "We must first identify a

valid state interest. Second, we must determine whether the method or means by which the state

has chosen to advance that interest is rational.$' Id. ^.1. ¶19.

'5 Proposition of Law No. 2 addresses Appellants' Assignment of Error No. 10 in their
Am^nded and Correcte^.i. Notice of A^^ea1.
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A statutory classification will be found to violate equal pxotectaon. if it treats similarly

situated people in a different manner based upon an arbaLrary and unreasonable basis. P€ckaways

at T3 1. Stated in anotlier manner, a law tid.ll be struck doNvn if the "varying treatment of different

groups or persons is so unrelated to the achievement of any ^onibinatlon of legitimate purposes

that [a court] can only conclude that the legislature's actions were 1r°ational.}g PexaneXl v, City of

San Jose, 485 U.S. 1, 13, 108 S.Ct. 849, 99 L.Ed.2d 1 (1987).

This Court has found statutes violative of Ohio and federal equal protection rights in a

variety of e€r^uinstances0 In .%aie ex re1. Doer,^^m -tFo Industrial Cortt'n of Ohio, 45 Ohio St.3d

115, 543 N,E.2d 1169, 1173 (1989), this Court held that R.C. 4123,59(B) of O1i1o's workers'

compensation act that boosted the ceiling on death benefits otily for those claimants whose claim

was based ^^^on injuries suffered after January 1, 1976, violated equal protection. D®ers,^^, at

121. '1'ha^ Court noted that the equal protection clause "requires not only that there be fair and

equal ea^^orcemeilt of 1 awsp but also that the laws themselves be s equal.. "' Id., at 119.

Since R.C. 4123.59(^) treated claimants who were otherwise in similar cl^cuanstas.ces

differently based 4pon the date of injury, this Court had to consider whether. the classification

advanced any legitimate ,^^^errimez^tal laulpase. After considering various argwnents by the state

as to possible legitimate ^ov^^^ta1 objective and fi-tid.1ng them unpersuasive, this Court

struck that portion of the statute wlilch established ^^^ clitoff d.aie. Dc^^^^^^, at 122.

hi Adamyky v. Bu^kt^ye Local School Dist., 73 Ohio St.3d 360, 653 N.E.2d 212 (1995),

this Court found that the avoa^ear limitations statute for personal injury actions against a

political subdivision was unconstitutional as applied to minors, since minors, who may not have

two ^ears to bring suit before reaching majority a^^e 'Lo lack of standing, were denied equal
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protection. Id. at 363. While, on its face, R.C. 2744.114(A) had a substantial relationship to the

goal of preventing plaintiffs from sleeping on their legal rights to the detriment of defendants,

this Court found that, &s applied to minors, the statute {rnay also produce 1.^fair results," thus

treating members of a class rli.ff^ently. Id. at 362-363.

Likewise, in Pack v. C1^y of Cleveland, I Ohio St.3d 1.29, 438 ME.2d 434 (1982), this

Court analyzed an Ohio criminal statute that expressly exempted motion picture projectionists

ftom pros^cution. for the showing of films alleged to be obscene and determined that the rational

basis standard applied to its analysis. Id. at 132. The Court coTicluded that there was no rational

basis, and no leg.t^matte state purpose, to distinguish between projectionists and other non-

managerial employees ^l' a theater so as to justify the favored treatment secured by the statute.

Id. at 133-34.

R, C. 5715.27(A) of the Revised Code, ^.^.^ interpreted and applied by the BTA to HMSA

Properties, LLC and Hitachi America in tlus case, ftulhers no possible legitimate state purpose

and irrationally discriminates against the fili^^^ of exerrkption c 1p. pli^ations by a for-prof-it single

^^^ber of an LLC property owner.

The arbitrary and irrational distinctions drawn by the statute are two-fold:

(1) As interpreted by the BTA, R.C. 5715.27(A) does not ^errnit Hitachi America as a

for-profit single member of a limited liability company to file an ^xempfi®n applic^...tia^li while

another provision of R.C. Chapter 57 expressly permits such an application to be filed by a

nonprofit single mea^^bere s`Filzngs or a,r^^^^cations^'ra^ ^^em,pt8on,s or other tax puMoses may be

made eilher by the single member limited liability company or its nonprofit membere" R.C.

5701.14(B).
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(2) Persons with diverse interests and more distant connections with a pxop^^ ^^^^f

than an owner's sole member -- e.go a land contract vendee, a bexi^^ciary of a trust, a 30a^ear

teriant --4 are permitted by R.C. 5715.27(A) to file an exemption application while, at least

according to the BTA, the sole owner of an LLC p-roperty owner is not.

There is no legitimate state interest advanced by distinguishing between a ^onprofia sole

member and a ^'€^rmp^^^^ sole member, It ^er' ta1n;1y cannot be out of recognition that a ^on-p^^^t

member of an LLC has different rights and responsibilities t1aaii a 1'or-profit member. The

General Assem, t^ly amended R.C. 5715.27(A) and enacted R.C. 5701.14(B) at the sa me time;

both were part of 2008 Sub. H.B. No. 160. (App, 45, 47-49.) The ability to fr^^n a nonMprofi1

C ^C was made simply by adding seven words to R.C. Chapter 1705, Ohio's Limited Liability

Company Law:

.A limited liability company may be fonned for any purpose or purposes for which
individuals lawfully may associate themselves, inc1ud1ng __^^^ any_profit €^r
nooxofit p ose. cept that41f the Revised Code contains special provisions for
the fo:^nat1on of any des1gnated type of corporation other than a professional
asss^ciat1oii, a limited liability company ^ha1l. not be formed for the purpose or
puaposes for which that type of co rporat1on may be formed. At the request or
direction of the ^^^enunent of the Uilited States or anv agency of that
government, a lamited liability company may transact any l.amr1`-^^ business in aid
of the national defense or in the prosecution of any war in which the United States
is engaged.

R.C. 1705.02; 2008 Sub. H.B. No, 160. (App. 45.)

In fact, uncodified Section 6 of Sub. 113. No. 160 exp^^^^s that the amendment to R.C.

1705.02 and enactment of 5701.14, apply to ";li^^ited liability cornp^^s that were in existence

prior to the effective date of this act and that assert to be nonprofit limited liability companies."

(App. 56.) Th-Las, no distinction is drawn in Chapter 1705 between a nonprofit LLC and a for-

profit one, or between a nonprofit member and ^or-pro1it member. Based on Section 6 of Sub.

H.B. No. 160, the General A^^^^^ly intended R.C. 1705.02 and 5701.14 to apply to A exg^-ting
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LLCs th-,at purported to be nonprofit. T-here is no other expressed legisl.WLive intent for this

dlchotomy.

The distinction also cannot be due to the tax treatment oil an LLC owned by a Inw.1pr^ofi^

^cin^er versus one owned by a for-profit member, Both LLCs are disregarded entities ^up-d^^

^hdo and federal tax law and the other tax attnbutes of such a limited liability company are

reported at the member level. 26 CRR, 301,7701-3 (f^de-ral income taxes), R.C. 5733.01(1``)

(corporate franchise taxes), R.C. 718001(A)(8) (municipal income taxes).

Likewise, given the express authoritv for a^onp^ofit members of an LLC to file an

exemption application under R.C. 5701,1 44 any interpretation that R.C. 5715,27 express excludes

a forrprafifi member from applying for exemption on behalf of the LLC cannot be explained.

Hitachi America, as &IMSA Property, LLC's sole member, has arz interest in the property owned

by HMSA:Properties, LLC that is indistinguishable from - if not Vaeater than - the interest held

by a 30-year lessee, the beneficiary of a trust or a^endee who possesses land under a p-,.xcha,se

agreement. The ^^^^ral. Asseinbly's 2008 expansion of the list of those who may file an

exemption applicatzon. to those other persons indicates its lrat^^^^ to allow entities like Hitachi

America to apply for the exemption.

Wb.y would a tenant or a land contract vendee or a beneficiary of a trust be qualified to

file ^^t not an entity's sole member? It cannot be because of a legislative desire to protect only

those entities who have a unity of interest, Beneficiaries of a trust axe certalgil^ separate from the

trust and have less (if any) fiduciary obligation to the trust that its own trustee. To the contrary,

Hitachi America's obligation to its wholly ow-ned LLC is greater than that of a t-ru^^ ^^^eficiary.

A member of an LLC in Ohio owes the LLC a duty of loyalty and a duty of care. R.C. 17050281,
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While a tnrst^^ of a trust may have duties, a beneficiary is described as having "ri^^^ and

gnterests." R.C. 5801.04(A).

Likewise, a land contract vendee is simply a party in. possessio^i under a contract for the

purchase of real prop^rty. As ^^ntTacting parties, a land contract vendee and the property ^wnerM

venda^^ have coqfficting interests. "U}^^n the failure of any vendor to comply with Chapter 5313,

of the Revised Code, the vendee may enforce such provisaon.s, in a municipal ^ourt^ county coufts

or court of common pleas.3} R.C. 53 13.04. As far as a 30ayea-r lessee is ^on^emed, the lessorw

^^^^^^ ^^lat^onsMp is just as ripe for conflicts as that of a ^endorm-^endee.

Conversely, there is a definite unity of interest between an LLC and its sole member.

The LLC can operate only tbrough that sole member. :C3e3, Code Amn.Y 'Fitle 6, 18a402, R.C.

1.705.25(A)(1). 'Mis Court has acknowledged that there is no issue of accountability between an

entity and its sole owiier. Dayta^i Supply & Tool Co., Inc., I 1 I Ohio St.3d 3 67r 2006.,Ohio-58523

856 KE2d 926, 33 ("Woessner was the coxporate vace-presi^ent of Dayton Supply & Tool,

Moreover, he was the sole owner of the corporation. '1"hus, we find that Woessner's

accountability to the corporation is not an issue.")

If the State has an. interest to ensure that ^^^ property owner is aware of the filing for an

^^ernp^^on on its property by another entity, that i.^tercst is not going to be advanced in any

rational way by prohibiting the sole owner of the company fr€^^n filing the application. T he sole

member - Hitachi America ... by definition owns the entity that owns the property, Anything

done by the Hitachi Nm^rica is automatically known by and attributed to fII^SA Properties,

LLC, ^id the converse is true. Literpreti^g R.C. 5715.27 to exclude the sole s^wn. er. from those

who may file an application smes to exclude the best person who can ensure -knowledge by the
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property ^4m^ of the proceedings. The property for w'nich exemption is ^o-aght is property

ultimately ^vmed by the sole member.

Fina.ly, there is no adgnistrati^ e purpose --- w1^^z. to track ^xc-in^^ parcels or othenvise

_.. that is advanced by prohibiting ar^± LLC's sole member from applying for property tax

exemption for the LLC's property. The DTE 24 form has required the riame and address of the

propeity owner to be identified on line 4 since at least April 2005 and ^on^cqnplated tlaet

someone other than the owner could file an applicatioii. -w long before R.C. 5715.27(A) was

amended in 2008 to allow other non-owners to file the application. (Supp. 50, lines 4, 6.) it

also requires the property's ^^rc-el number to be listed and, by doing so, car. be sure that the

exemption is applied to the right prqperty. No changes have been made to the DTE 24 siai^e, the

2008 enactment of Sub. H.B. No, 160, Thus, the fonn contaa^s all of the information that tlle Tax

Commissioner has ever needed to notify the owner of the application and to properly record the

grant of exemptions.

Thus, there is no rational basis justifying the di.^^^^^^e trea1tnent of appellants from

nonprofit LLC single members and other persons permitted to file an exemption application

under the Revised Code, and both R.C. 5715.27(A) and R.C> 5701,14 violate appellants' equal

protection ^iglits,

^^NC11USION

It has been the longa^^^iding poli^^ of the Ohio General Assembly to encourage

municipalities and counties to create ente+ri.se zones to retain and create employment

opportunities, not to tiro^.^ artificial road blocks in the path of employers like Hitaclii America

who look to remain and grow in their ^ommu.^.^.ities, R.C. 5709,672 reads in part;

By enactrnent of this act, the ^^^eral Assembly expresses its policy of
encouraging political subdivisions of this state to exercise the authority granted
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under Chapters 725 and 1728 and under sections 3735.67 to 3735.70g 5709.40 to
5709A3, 5709.61 to 5709,69, 5709.73 to 5709e75p and 5709,71 to 5709.81 of the
Revised Code for the purposes stated -therein, and for the purposes of retaining
existing or creating new employment opportunities within the political
subdivision to the extent the exercise of such. authority is necessary to result in a
net increase in employment in dilis state above ^^t w1lich would prevail in the
absence of the use of such authority.

Reduced to its bare essentials, the decision of the Tsx. Com, missioner and of the Board of

Tax Appeals is tha.t:HMSA Properties, LLC should lose the benefit of the tax abatement granted

by Sununit C€^-un^y and the City ofTwinsburg sianply because it placed the name ^^^^ owner on

line 4 of the DTE 24 instead of on the first page. This Court should not allow the BTA to elevate

form over substasice. The evidence is clear and uncontroverted that HMSA Propertxes, LLC, the

owner of the subject pr€^^erty4 filed the application in. the only way legally possible -rt throu^^a its

sole mernber, Hifiacrii Medical. Sys^Lms. America, Inc. HMSA had no other officer or ernplayees

of its own who could submit or sign the a^p'tics,tion. The Tax Cor^miissioner should not be

inflexibly bound by d4fonn5F when the s-ubstance of the appli^^^^on. is not in dispute. To do so

would serve no legitimate public pmpose. The decision. of the Board of Tax Appeals affirmed an

inf-lexgble and untenable interpretation of R.C. 5715.27 by the Tax Commissioner which senTes

no legitimate public purpose given the specific facts of this case. That decision should be

reversed.

Biagio J. Gagliano (Rego # 0021007),
Counsel of R^cord.
Ulmer & Beme I.,^ ^^
Skylight Office Tower, Suite 1 100
1660 West 2"d Street
Cleveland, OH 44113
(216) 583-7046
(216) 583-7047 (Fax)
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Notice )f ARpga1 off A ^ ^^'arats
Hita^ Mcd^^^€1

Appellarits, Hitach8. Medical Systems America, Inc. and I-IMSA Properta^s LLC, hereby

give raoti^ of appeal to the Supreme Court of Ohio from the Decz^^on and Order of the Ohio

Board of Tax Apgeals entered in Ohio Board of Tax Appeals Case No. 2009-1576 on September

16, 2013. A copy of the Decision appealed from is attached hereto.

Assignment of Error No, ^.

The Board of Tax Appeals (tlie "Board" or "BTA") erred in affirming the T3ecisio^E of the

Tax CcmmissiOz^er dismissing the Application for Tax Exemption on the grounds that l.t was not

"filed by" the fee title owner of the subject property, HMSA Properties LLC, but *as instead

"filed by" Hitachi Medacal. Systerns America, Inco, which was listed as the 3Sappl^cant,,31^ecause:

A. The Application wav filed by the "dOwner" of the subject real property, in that the

application was signed by Richard A. Kurz, an ofFicer and/or authorized representative of HMSA

Properties I.o^C and of ffitachl Medical Systems America. 1hc., the sole member of HMSA

Properties LLC;

B. HMSA Properties LLC is a sfngleLL^^mber limited liability company that is

wholly owned by Hitachi Medical Systems America, hic. HMSA Propexti^s LL`, ^s a single

^ernber limited liability company, is therefore a disregarded entity for federal and state income

tax ^^^^^^^^ and all of its property is deemed at law to be owned by its sole member, Hitachi

MedRca:l Systems America, Inc. for such purposes

owner of the subject real property;

2

Hence, the Application was filed by the
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C. According to R.C. 1705.24, HMSA Properties LLC, as a ^^^berLLx.nsna^ed

limited liability com^anY8 cari only act through its sole member, llitachi Medical Systems

America, Inc. :n additioti, pursuant to R.C. 1705.25(A)(1), Hitachi Medical Systems America,

Inc. "is an agent of the company for the purpose of its busAxiess,4p and all of its actions "including

the execution in the company name of an inst.n.rnent for apparently carrying on in the usual way

the business of the company binds the company." Thereflore, for this reason, the Application was

filed by the owner of the subject real property;

D. Hitachi ^edics.l Systems Am-erica; L-qc. and HMSA Pmperties LLC share the

same address, telephone and fax numbers. Both entities were expressly named in the

Application, both participated in the application process and both r^^^^^ed ail notices
relating to

the Application;

E. Nothing in R.C. 5715,27(A), or in R.C. 5709.61 -,69, in ^^^o Adm. Code 122o4-

I or in any other
aW^ applicable to the enterprise zone Program requires ta^.xat the name of the

record title owner be listed on the first page of the Tas. Commissioner's DTE Form 24

Application; and

F, The Decision of t^^ Board affirming Tax Commissioner's Final Determination

adopts a ^ypermt^^h-n^cal interpretation of R.C. 5715,27(A) which, under the circ^.stances of

^.^.is case, serves no legitima4^ public purpose.

The Board erred in holdin9 that the list of entities specifically ^dentgfied g^. R.C,

5715e 2e (A) as parties ^^^ May file a tax exemption application as exhaustive, where the

amendment to that section was adopted by the General Assembly in Sub. R& 160 (1271h

General Assembly) in direct response to this Court's decssion in Performing Arts School of

3
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Metro Toledo and was intended to wad.ep. the pool of persons who may file exemption

applications. See Toledo Pub. Schools Bd: of Eda v. Lucas County Bd of Revision, 124 Ohio

St.3d 490, ^01^^OhioLL253, 924 ME.2d 345,126,

The Board's reliance on the B€i of Edn. Qf the Columbus City School Dast. and the

Performing Arts School of Metropolitan Toledo cases, cited in the Decision and Order appealed

from, was raispkaced ^^cause:

A, Those cases relate to applications for a charitable or educational use property tax

exemption, a benefit which can only ^^ conferred by the State, while this case involves

enterprise zone abatement which can only be awarded by the City of Twinsburg and the County

of Summit in response to an application by the enterprise requesting the CitY and County to grant

such abaternent. '^.^s.e DTE Fa^ 24 process was not suckL an application; rather that form was

more of a ministerial step to implement the ^wai°d of enterprise zone abatement that had already

granted by the local authorities;

B. Enterprise zone abatement u^^^^r R.C. 5709.61a.69 is available to any eligible

s enterprise'Y wishing to enter into an abatement agreement with a board of county

commissioners, and is broadly defined by statute to include any form of busi-ness organization,

An "enterprise" eligible for enterprise zone abatement is not limited by R.C. 5709.61 to the

^sowner's of the real property;

C. The entities identafied as "applicant" and "€^%rner4" in the Performing Arts School

of Metropolitan Toledo case were gnEqlated entities linked only through a lessar-^^^^^^

^^leLaonshap. In that case, the actions of one entity was nat tantamount to the actions of the other

entity; aaaid/or

4
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D. The strict interpretation of the word "Ownert" in the 2004 Pqjba^ing Arts School

of Metropolitan Toledo case and in the 2005 .^^ of Edn. Of the Columbus City School Dist. case

was implicitly rejected by the Ohio General Assembly in 2008 by its ^^actmert of Sub. H.B.

160, which act expanded the scope of entities that can file an exe mptgon application.

AssggmenLof Error No. 4

'I'he Decision and Order of the Board was unreasonable, erroneous and/or u^la^l for

the reasons set forth above.

^^^^^ctit ^^ Error No. 5

The Decision and Order of the Board ignores the intent of the private and ^^^emmental

parties to the enterprise zone agecment and is ^easonabIp-, erroneous and/or uailawful.

The Decision and Order of the Board is contrary to R.C. 5709.671, whgch statute

expresses the General Assembly's policy of encouraging political subdivisions to create

enterprise zones for the purpose of creating and retaining new jobso

Assignment of .^rror No 7

The Decision and Order of the Board is against the manifest weight of the evidence.

Assignment ^^ Errar No. 8

The Decision and Order of th^e Board is arbitrary and capricious and manifestly

inequitable.

Ass?gnment of Errc^^ ^^ 9

The Board, erred in concluding that R.C. 5715.27(A) s-ets forth an exclusive list of

persons authorized to file a tax exemption appl,ication<

5
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The Decision and. Order of the Board and. its interpretation of R.C, 5715.27 violates

A^^^^lants' right of "equal protection" under Article 1, Section 2, and Article AA, Section 26,

Ohio Constitution and the FourteentR,^ Amendment to the U.S. Constitution, Section 1, because:

A. The Board's interpretation of R.C. 5715.27 discriminates, without any rational

basis kar doing so, between ^^ff^^ent types of entities that aeb as the sole member of a limited

liability company which is the fee title owner, namely, af^^ -profit entity such as Hitacb-i Medical

Systems America, L-ic. (whichthe Board determined has no right tmd^r R.C. 5715,27 to file an

application for tax. exemption in its own name) and a non-profi^ entity (which is expressly

permitted by R.C. 5701.14 to file an application in its own name); and

B. R.C. 5715.27 discriminates, without any rational basis for doing so, between, on

the one hand, an owner, a vendee in possession under a purchase agreement.or land contract, the

beneficiary of a trust and a lessee for an initial tenn of not less than thirty,years - all of

'

which are

permitted to file an application for tax exemption - and, on the other hand, the sole member of a

rner.^^^^^managed limited liability company which, accord.ip-g to the Board, is not entitled file

such an applicatioii.

R^^pectfW submitted,

--------------
Bg^.,^ ^.^il^ . G^.gl.' 10 (I^.eg. # 0€^2^.€^07),
C€^ ^cord
and Alyson Terrell (Reg. #008227 1)
Ulmer & Beme LLP
Skylight Office Tower, Suite 1100
1660 West 2"d Street
Cleveland, OH 44113
(216) 583M7046
(216) 583m3047 (Fax)
E-mail: h^gbgggR€j^^
Attorneys for Appellants
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Broad Street, 2-51 Floor, Co1uinbusR Ohio 43215, and to Appellee, Summ3t County Fiscal
Officer, 175 Suith Main Street, Akron, Ohio 44308, and Sherri Bevan Walsh, Summit County
Prosecutor, counsel for Szizxan-iit Cg^untlv Fiscal Officer, 53 University Avenue, F'h Flr^^^, Akron,
Ohio 44308, on October 16, 2013.

B Bi^gao ^^ ^^f^ J. GagI^ o(Rege #0021€^07),
cou.ra^^1 ^ I^.^^^rd
and ^ly^on'1errell (Reg, #0082271)
Ulmer & .^^^^ LIX
Attomeys for Appe-llants
Hitachi Medical Syste^a,.^ America, Inc. and
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OHIO BOARD OF TAX APPEALS

Hitachi Medical Systems American Inc. ar€d
HMSA Properties LLC,

^

Appellarats,

vs. ^
^

Richa;€rsf A. Levin, Tax Commissioner ^
of Ohio,

App^.=Ileeo ^̂

APPEAltANCE'S;

l"Or the Appeelatats

i°or the AlSPeJl^e
T4,81 ^;.,'01313g't3ffis9€2#%e3"

Entered ^^ ^ ^ 206

CASE No. 2009a t 576

(REAL PROPERTY TAX
F--xEmPTiON)

DECISI^^ AND ORDER

gll^^g & 13enat Lfela
Gaegl`3anaa

1 660 West 2"°3 Sgreet. Suite l 10U
Clcve#and, Oh la 44 1€3

MlCllael DL-W13^e
Attorney General of Ot31o
Danle€ W. t°aa3^^
A-ss1stant s^^^om^y (;,:neral
30 Casi Broad Sta^^cj^ 25th Floor
C3xlsaanbus. Ohio 432 15

Mr. Wilaiamsun, W Johrendty and Mr. Harbarger concur,

inatter is before the 13oar3^ of Tax Appeals upon a "Otice of appeal

faled by uppellants Hitachi N4ed€cal Systerns Ainer^car Inc. CbHitachiAl and HMSA

Propert€es LLC (-Il^SAyA). Appe#Iants fippeal 1^om 6i li€aat dctermination of the Tax

Commissaor€er4 in Nvhich the cor^i-nissioner dismissed Hitachi's application for ^^eFhpt^^^

of real Propcr^^ from taxation> This matter is submitted to the board upon the appellantsA

notice of appeal, the statutory transcript (obS.*TeP4) certified to this board by the Tax

Commgs^ioner, the record of the ^eadng before this board and the briefs of

craunse€.
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In lils final determ€natlon, the Tat Commissioner summarized the issue,

now currrntly before this board, as fotlows,

"Thls application was filed by Hit^^^^ Medical Syst.eris
Ameracs. Inc., a for profit corporation. According to the
Limited ^anwty Deedg HMSA Properties, LLC acquired
title to the sxabject property on October 5, 2004, 'rbere is no
evidence that title was subsequently transferred to Hitachi
Medical Systems America, Inc. or that flitachi iMedical
Systems America, 1nc, held title to the subject property at
the tiane this application was 17iled on October 27, 2006,

""I't^e applicant has requested that the subject property be
c;^em,pt from real property t€xatlor. pursuant to R.C,
5709.63: based on an enWrpa^^^ zone agree€-nerat between the
City of'1"winsburg5 the County of Summit, I lltacbg Medical
Systems America, Inc, and Alairis Properties, LLC uxecutel
on June 30^ 2004. ^^* Resolutlon No. 20136-509 makes it
ulear that Hitachi Med1Qal Systems Ai-nerlca. Inc. and
[IMSA Properties, LLC am sepamte erstitses, Resolution
No. 2006w509, which was adopted al'ter the sub ' ject
oxemptlon appllcati€^^ was filedg amends the enterprise zone
agmement by trawferrang the real property tax incentive
1'rom Alairis Properties, LLC to HMSA propertles. LLC.

"The express language of the statute R.C.(57I5.27(A))
permits a^^^y an owner to apply 1°Or exemption from real
property taxation, ^^4' Therefore, Hitachi Medical Systems
America, Inc. was not authorized under R.C. 5715.27(A) to
file this application for exemption. Since I-1Btacl`ai Medical
'iystems America. Inc. has nW,. met the procedural
requ irements of the sxatute. then the T&x Commissioner does
tiot bav^jurfsdactlon to consider this apps°scat€on," S.T. at 1W
^

ln the notice of appeal rileai wlth this b(Yard, appellants further elaborated

upon the instant facts< stating in pertinent part:

"A. rhe Application Ma Ci1ed by the 'owner' of the
F'ro^pcq, in that the application was signed by Richard A,

2

APP 0009



Kurz, an officer and9ox autt^orized representative of HMSA
PaOPerties LLC and of Hzt^^^i M^^^cal Systems Amerira.,
inc.

B. liMSA PrOPerties LLC is a single-member limited
liability company which is w^.^slty^ Owa^ed by ^^^^ch^
Medical Systems ^^^^^^ HMSA Properties LLC, as a
single mem ber limited liability company. is a disregarded

entity for federal and state €ncOmc tax PurPoses and all
Prs^^erty Of that limited liability company is dcemed the
Pr^^^^ of its so&^ ^^em#^err, iHitachi Medical Systems
Amer€ca, Inc. ^^* ThcreforeQ the Application was i'^led by
the Owner of the Property.

C. tIMSA Propertdes LLC, as P, memberdm€^^^ged limited
liability ^ompanyR can only act through its sole mer'e6er,
€ Iixac^i Mtedical systenu America, Inc. &^ Ohio Revised
Codc Section t 705,24y  Mor^ov^^^ Section 1705.25(A)(1)
provides that `cvery member is an agent of the company for
the ^^rPOse Of its business and the act of e'very m emberw
including the executi^^ in the company name of an
al.^trument for apparently carrying on in the ^^su^^ wEiy the
husia^^ss; ot'^^^ company binds tbe compa.nyo,.,' °Merefbae,
^^e Application was t3led by the Owner of ilie Property.

-D. lt^ta^^^ Medical Systems America, Inc. and HMSA
Properza^^ LLC share the same address, tefephoiie and fax
igtsanbez: Bo¢h cs^^^^^^ are expressly named in the
i1pplication3 bot~^ participated in the application process,
both r^^^ived all notices relating to the Application and both
were ^presented in coranectis^n with the grant of Ent^^^^^
Zone abatement by the City of Twinsburg and County ot..
Summ€t. 'Fhis is ns^^ a case ^hem one party acted without
the knowledge, consent or authority of the other party.
Moreover, the City of Twinsburg and the C€^unty of Summit
,*^ su^^onive of the Enterprise Zone abatement granted
with respW to this Pr^pertya ***

"E, Nothing in Oha^ -kevised Code Section 5715.27(A) or in
Sections 5709.61 m .69 (dealing witii E3^^^^^^^ Zone
abatement) or in Ohio Admznist^^tive Code Chapter 122a4-1
or in anY Other rules ^^^^^^^^^ to the enterprise zone
program re€a^^^^s that the name of the record title owner be
listed on she rimt page ofthe DTIE Form 24 app1ication,

3
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..F. The '['^^ ^ommiss.l^ner's Final Detennlnatlora adopts a
liyper technical interpretation of Ohio 1tevised Code Sectioa
5715>^7(^) whlch^ under the circumstances described
above. sersdes no legitimate public purpose,Dy Notice of
Appeal at 2-3, (Emphasis sic.)

It as t litacl;l's position that "[flh,e decision of the Tax Commissioner, based

on an inflexible and untenable interpretation of §5715.27 which sesves no legitimate

public purpose given the specific facts ol' Ns case, flies in the face of the public policy of

the State of Ohio and inust be reversesi.=° l3rl^f at 20. Spt-zil^cally, t-litachl contends that

..I11r€^^^ a lix standpoint. IIMSA *** (1oes not exist. *** The real estate taxes on the

property aa-e paid by its sole member. llgtachi ^^*-, cleprecaatlan on the property is

deducted by Hittachl ***: insurance on tlia property is deducted by Hitachi ***5 and it

was I•lltachl *** that entered into the enterprise zone agreement with the City of

't"wln5hur^ and Surrunit County in June of 2€104. *** IIMSA *** has no officers or

directors. *** Its sole member is t-t€tacha *** which directs and takes action on behalf of

l lMSA * * *. llrief at 3,

I litac'hi contends that its laliFSg of the cscciription application was made `aon

behalf or' the t^^^ owner, ll.R, at 7; it completed the exemption applicatiora, however,

listing itself as tlie applicant. The issue for the board is tiot whether Hitachi could act on

behalf of HMSA, it is whether Hitachi cc'ulti properly apply for the subject exemption.

ln Bd. of Edn, oj`the Columbus City School Dgst. v. Wstkhw4 106 Ohio St.3d

200, 2005mOh€o-4556, 110, the court held that '°(tjhe requirements for tilirag an

application for real-property tax exeampta^n are found in R.C. 5715.27(A),' which

1 `1'he version of R.C. 5715.37(A) applacable to the instant matter, by virtue of uncoditied Iarigaage
contained in t I.B. 160, effective June 20, 2009p provided:

4
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Provides; that `the ()wner
of uray pr(TertY maY fmle an a,^^^icar^^n ^yith the tax

cOmmissiOnerd On forms pmseribcd by the c0framisSioner, requesting that such property

be "empted from taxation * * * 1 (Emphasis added.) In
Pei.^"^rmfng Xa^^^ (Schoolofty°`etro.

TOler^^. Inc v. Pyilk-inr,
104 Ohio St.3d 2K 2004^Ohio-63891, we found that the word

°owners as used in R.C. 5715.27 erefers only to a legal title holder of the real property for

which a tgx exemption is ^ought.r ldo at paragraph one of the ^^^^^bus." rurther, the court

went on:

.,'I"he holder of the legal title and the owner of the property
#aor the purpose of tiling ura application for e:€emption under
R.C. 5?15o2'l iS 'Columbus State Conjznuraity College
D^stErictd TrUs:tec.` `rhe applicant liling th^ application for
exemption in this case4 'Columbus State ^^inmunity
College DistrictPoF ^vas not th^ owner of the property and
;heretore lacked standing to petition the '!'ax, Commissioner
ror exemption under R.C. 5 715.27. Ido at J; t?e

#'hc court tleld tFaat a "threshold yuesti^^^l whcn cOnSidering an application
for exemption

^^^^ed under R.C. 5715.27 is whethcr the applicant has standing.` Id. at jig. Xt weraf onto

€:oriclude that €^^e applicant ror ext.-mpt^^^, Columbus State Community College DistricL

copstatutec^ a ^ifferent lcgal entity than the actual deeded ^wner} Columbus st^e

Community College District, trustee, and as such, the applicant did not have standing to

apply t°or an
exeiiiptaon. 'rhusQ the t'aiture to list the ^^rnplete name of the applicant,

albeit by (in€^ word, changed the nature and corporate identity of the applicant and

rendered the exemption application in question ripe for ^^smissa@o

eet.-cept as pmvided in section 3735.67 of the Revised Code, the ownsrg a
vcndee in possession under a purchase ^^^-knen€ or a land con"c€„ the
1^.^ericfary of a trust, or a lessee For an initial term of naa# Iess than thiaty
ycars of any property may file an ippliciitt^n with the €aac commassioner,
on forms prescribed by the ^ommissaonerQ ¢'ect^iesttng that such property be
exomp€ed €'rom taxa.tion wgd that taxes, interest and penalties be remitted as
provided in davis€on (C) of sec€aoia 5713.08 of€I^e Revised Codee"
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lleream Hitachi, a corporation, is listed as the applicant on the

exemption application. HMSA, however, the owner of the subject pro,l^rtyti is a

different legal entity, a limited liability company^ which appellants argue is also a

clisregarded entity for income tax purposes, As this board has held previously, the

fact that the owner is a disregarded entity 48does not change the fact that the

appellant is a legal entity sepuate and apart from its sole member ^^* ." !fame.r at

S^cand Avenite, LLC Y. Wilkins (Nov. 30, 2010)Q BTA No. 2006-M-10699

Lirrepart^d at 13 , f llrachi and HMSA are not one and the same entity. °l`he Supreme

Court has held that only the owner can apply for exemption and Hitachi was not the

d7wner. therefore. 1-1itachi did not have standing to apply for the exemption under

consideration.

Appellants also contend that the commissioner's actions constitute

a,the taking of property without due paocess°' and a violation of the taxpayers° equal

prutect1on r€ghts. While the Ohio Supreme Court has authorized this board to

accept uviden" oii constltutirsnal points, it has clearly stated that we have no

jurisdiction to decide constitutional c1aimo Cleveland Gear Co: v. Limbach (1988)^

35 Ohio SUd 229; MCI Tet^^^mmur^^catiom Corpa v. Limbach (1994), 68 Ohio

SUd 195, ^ 9& `1`here1°orep we acknowledge appellants' constitutional claam& but

make no finding in relation thereto.

rhe Board of Tax Apptml^ has no express or implied equity

jurisdict€on. Calur^^^u Southera^ Lumber Co. v. Peck (1953), 159 Ohio St. 564, As

6
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a creature a statutc, we have only the jurisdictlons power, and duties expressly

given by the General Assembly. S^^^ardv. Evall (1944)x 143 Ohio St, 547,'See,

also, HecallhSouth Co.rp v, -evara, 121 Ohio S#e3d 282, 2009- OhIoM5849 124; Gen.

M^ters Corpa ab. Limbach (1993), 67 Ohio S0d 90, 93. Accordingly, we are

constrained to affirm the ^ommgssloner's final detemiinatfagi, dlsmasslng the

Laxpayers' application for exemption for fackol'jurlsdlctlon,

1 hereby scrtifY the #°OregOlng to be a true
and complete copy of the act1on taken by
the Board or'1"ax Appeais of the State of

Ohio and entered uP*n its jOuma1 this day,
with respect to the captioned matter,

7
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OHIO BOARD OF TAX APPEALS

Hitachi Medical Systems America, Inc. ar^^ ^
ki€^SA Properties LLC,

^

Appellar€ts9 ^̂

^

^^chard A. Ls;vira, 'rsflx Com€nassioner ^
o#' OhioR ^

Appellee, ^^

A€'gEAl^AN(.°t,:S;

FOr €he Appel€ants

For the Agapel€ee
1"a11 Cuaila^^^^ioiier

I: -*ntcr,-a^

CASE No. 2009-l576

(REAL PR^^^RTY TAX
BXEMPTTON^

DECISrC3N AND ORDER

Ulmer& Bertae LLP
13ill 1. (11a19lFstao
1660 West 2a Street Suite l IUU
C€evela^nd, Ohio 44€ 13

- Micliael Da^waale
Attomey Gcneral of ollao
Daniel We Faas^cy
A^^^^tant Aitor^^y riarscra€
30 € ^t Broad S€reet, 25th Floor
C«^luaa^^^^, Ohio 432 15

Mr. Wi€tiamsonro Mr. !ohrendttr and Mr. ^ farbarger concur,

`f`his €natter is betore the Board ^^ 'rax Appeals upon a €io€ice of appeal

@aied bY appellants 1--titacFa^ Medical Sys^c,,ns AinerieLir Inc. ("I-Ji€achi') arsd HMSA

Properties LLC Cz111a+tSAq`). Appellants appeal 1roera a 1^nal determination of the Tax

Commissioner, in which the commissioner dismissed l~ilc achg°s application for exemption

uf real property
from taxatgon. 't`his €nstter is submitted to !he board upon the appellants'

notice of appealo the statutory (ranscript ("S.T`xY) certirted to this board by the Tax

Commissffonerp the record of the heoxira^ before this board ("H.R.'P)r and the briefs of

counsel9
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In lias final €ieterminatiort„ the Tax COinmasslOner summarized the issue,

now currently ^etbre this board, as followsi

'ThIs applicatla^^ was fi1ed by Hitachi Medical Syste.rm
America, Inca, a for profit corporation. According to the
Limited Warr^.°ity Deed, HMSA P.rapertles9 LLC acquired
title to the subject property csr, October 5, 2004. 'C'here is no
evidence that title was subsequently transferred to Hitachi
Medical Systems AmeticaF Inc. or that lll€acha Mcd€cal
System America, Irtca held title to the subject property at
the time this application was 17tled on October 27, 20K

^^ applicant has mquested that the subji^ct property be
cxeirpt frOm real Property taxation pursuant to R.C,
5709e63r  based on ar. enterprise zone agr^^^-nent between the
citlv ol°'I`wInsburg, the County of Sun. mltq I litachi Medical
System^ America, 1nc, and Alairis Properties, LLC executed
tBn June 30e 2004. ^^*, Resolution No. 2006ro509 makes it
clear that Hitachi Medical Systwm Airacrzca> .1ncr and
I i'^SA Propertlest LLC are sepamte entities. Resol^don
No. 2006-509, which was adopted iti'ter the .subject
exemption appllcafion Was file€3, amends the enterprise zone
agreement by transferring the real property tax incentive
^^om Alairis Properties, LLC to HMSA Properties. I.6LC"

"The e^Press language of the statute [ltC, 57E127(A)l
permits only an owner to apply for exemption from real
propcrty taxatlone *** Therefore, Hitachi Medical Systems
America, Inc. was not authorized under R.C. 57 s527(A) to
file this application for exemption. Since 14ltachi Medicai
Systems America, Inc. has not met the procedural
requirements ol°tlae statutee then the Tax C:^i-amlssioner does
tiat h€s^^ju€`isdlction to consider this app1€catlon.°Y S.T. at t=

ln the notice of appeal ril^d with this board, appellants fur€her elaborated

upon the instant ^actsa stating in pertinent part:

"Ao ^`he Application ^ filed by the 'owner' of the
Property, in that the application was signed by Richard A.
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Kurz, an officer and/or authorized representative of HMSAProperties LLC and of Hitachi Medical Systems America,
Inc.

.^^. HMSA Properties LLC is a single-r^^mber limited
liability company which is whOi^Y owned by Hitscha
Medical Systems America< HMSA Pr^^^^^^ LLC, as a
^^^^le. member limited liability ^^^panyQ is a disregarded
entity for federal and sts.te income tax purposes and all
property of that limited liability company is dcemed the
property of its sole inembere Hitachi MedicaI. Systems
America, Inc, *** Therefore, the Application was filed by
the Owner of the Property.

"C. TfMSA Properties LLC, as a member-managed limited
liability company, can only act through its sole membera
f litachg Medical System America, Inc. See Ohio Revised
Code Section 1705.24. Moreover, Section 1705.25(A)(1)
provides that Aevery member is an agent of the company for
the purpose of its b^ir-ess and the act af c^ery member,
including the execution in the company name of an
3iistrument for apparently carrying on in the tisual way the
husin^^ of the company binds ft corra^^y-e.p 'thereforea
tl^e Application was riled by the Owner of tiie Property,

o,D. i iit^chi Medical Systems America, Inc. and HMSA
Ilropertzes LLC sb.am the same addrm, telephone and f^
^^umbcr: Both cntifies are expressly named in the
Application, both participated in the application processY
botb, mccived afl notices relating to the Application and both
were represented in connection with the grant of Enterprise
Zone abatement by the City of Twinsburg and County of
;^ummit. This is ^^t a case wbem one party acted without
the knowledge, consent or authority of the other party.
Moreover, the City of Twinsburg and the County of Summit
-tre supportive of the Eraterprase Zone abatement granted
with respect to this Property.

"Eo Nothing in Ohio Revised Code Section 5715.27(A) or in
Sections 5709.61 _ .69 (dealaag with Enterprise Zone
abatement) or in Ohio Adminis.tr^dve Code Chapter 122;4w 1
or in any other rules applicable to the enterprise zone
program requires that the name of the record title owner be
listed orA the tirst page ^^the D'1;`E Form 24 s^^^icadone ""
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^. Th.e l"ax Commiss€oner's Final l:}exen-ninat€on adopts a
I^ype€° technical intem, retatlon ol`Oliao 1tevased Code Section
5715.27(A) whlch" under the circumstances described
ahove< serves no legitimate public purpose." Notice of
Appeal at 2p3e (Emphasis sac<)

It is 1 lgtachl"s position that "[Qhe decision of the 'Dax Commissioner, based

on an intaex'sble and untenable interpretation of §5715.27 which serves no legitimate

public purpose given the specific facts ol` this case, flies in the face of the public policy of

€he State of Ohio and must be reverscd.°" llrieY at 20> Specilically, Hitachi contends that

..I1lroRn a tax standpointa lIMSA *** al^^s not s:.xist. ^^* The real estate taxes on the

property am paid by its sule aiicmher. lIitach.a *$*; depreciation on tlie pmperty is

deducted by Hitachi ***a insurance on the property is €1€;ducted by Flita€:k€i ^*;0; and it

was i-lfeachi *** that entered into the, enterprise zone agreement with the City of

rwinshurg and Summit County in June of 2004_ **$ l lMSA *** has no offteers or

directors. *** Its sole iiiier€€lser is 1-litachl ^^* which direcLs and takes action on behalf of

t 1MSA ** *. llrief at 39

I litachi €;un€ends that its liling of the e;cc€€iption application was €nade "on

behalf or° the 1'ee owner, II.R. at 7Q €i completed the cxemption application, however,

listing itself as the applicant. The issue for the board is t€at whether Hitachi could act on

behalf of HMS& it is whether Hitachi could properly apply for the subject exemption.

ln Bd. of Ecin, of the Cof'rwibu-s Cify Scho€s! Dist. v. Wilkins, 106 Ohio St,3d

200, 2005-Ohio-4556, 1t09 the court held that "[t1he requirements for liling an

applicati^n for reaiaproperty tax exc€npsi^n are found in E.,.C. 5715.27(A),' which

' 't'he version of R.C. 5715.27(A) applicable to the instant matter, by virtue of uncsdified language
contained in 11.8. 16€3, effective June 20, 2009, provided:

4
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provides that °the owner Ol" aflY Pr0PcrCY may la^^ an applicatl^n with the tax

^^mmlsslonere on f'orms prescrlbcd by the ^ommlsslonera requesting that such property

be exempted rrom taxation * **_ (Empltasps added.) In PejbrmingArts C^^^oolofuetroo

Toledo, Inc v. Wzlkins, 104 Ohio St,3d 284a 2004-Oh€ow63891, we found that the word

°owner' as used in R.C. 5715.27 {reters only to a legal title holder of the real
property for

which a tax exemption is sought.' ld.. at paragmph one of the syllabus." Further, the court

went on:

.t•1'he holder of the legal tltle and the owner Ok the property
ror the purpose Ot tillng un application for exemption under
1t.C, 5715.27 is aCol^^btas State ConlInuraaty College
District. `l'rustee.' 'El^e applicant rillng the application for
v:^emptlon in this case, 'Columbus State Community
College District,' was not the owner ol` the lsrkiperty and
ilierel"ore lacked standing to petition the'ra;^ Commissioner
for exemptlan under R.C. 5715.27, Id. at 1;1 2e

"I1ie court lield that a "threshold ^1€§estion w^on considering an application 1°o Ir exemption

riled. Linder R.C. S715.27 is whether the applicant has siandmnot,.°x Id. at 19. It went on to

conclude that t1^c applicant for exemption, Columbus State Community College DgstrlctQ

constituted a dltTerent. 1^ga1 entity than the actual deeded owner. Columbus State

Community ColIege District, trustee0 and as such^ the applicant did not have standing to

apply ror an exeiiiptaon. '1"husi the fls.ilure to list the complete name of the applicant,

albeit by ^^ne word, changed the nature and corporate identity of the applicant and

rendered the ^^emptlon application in question ripe for dlsaxilssalr

"Except as provided in section 3735.67 of the Revised Cs^de^ the owner, a
vendee in possession ^^der a purchase agmement or a land contract, the
bs^^oricimy of a trust, or a lessee for an gni€1al term of not less than thirty
^cars of any property may fi1e an application with i.^^ tax commissioner,
on forms prescribed by th; coa-aml.ss^oner, reg^iesting that such property he
c\^mpted from taxation ^^^ that ^xes, intem,st and penalties be remitted as
provided an division (C) o1"sectaoFi 5713.08 of the Revis^ Code.sy

5
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1(erc€r^ Hitachi, a corporation, L, listed as the applicant on the

tmemptiDra application. I-MSA, however; the owner of the subject property, is a

different legal entity, a llmited liabiliry company, which appellants argue is also a

disregarded entity for lncom c tax purposes, As this board has held prevlouslyx the

fact that the owner is a disregarded entity "does not change the fact that the

appellant is a legal entity separate and apart from its sole member '** =p Fiorsze,^ ^t

S^coa^.'' Aventaef LLC Yo Wilkins (Nov. 30, 2010)a 13TA No. 2006-Mk1069,

unreported at 13. 1I€tachi and HMSA are not one and the same entity. "1"he Supreme

Court has held that only the owracr can apply for exemption and Hitachi was not the

owner; therel"or^. Hitachi did not have standing to apply for the exemption under

consideration.

Appellants also contend that the commlssaoner`^ actions constitute

o,the taking of property without due procels"' and a violation of the t^^^^yersg equal

protection riphts. While the Ohio Supreme Court has authorized this board to

Liecept swlder^^e on constitutional points, it has clearly stated that we have no

jurisdiction to decide constitutional c&a1ms. Cleveland Gear Co> v. ^^mbach (1988),

35 Ohio Stt3d 229f MCf Tel^^^mmunicrat,^ons Corp. v. Lginbach (1994)4 68 Ohio

S1.3d 195. 198, '1'^^^efore, we acknowledge appellants' constitutional cla^m& but

a^ake no finding in relation thereto.

'rhe Board of Tax Appeals has no express or implied equity

jurisdiction. Coduarahus Southern Lumber Co. v. Peck (1953), 159 Ohio St. 564. As

6
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a creature ofstalutc, we have only the jurisd1ction, power, and duties expsessly

given by the General Assembly. Sxewardw. Evalt (1944), 143 Ohio St, 547.' See,

a1so} ^ealthSoizi,^ Corp, v. Levin, 12I Ohio SQd 282, 2009- Ohio-584f 124; Gen.

Motors CoPp, v. Limbach (1993), 67 Ohio 80d '90, 93. Accordingly, we :^°e

constrained to affirm the commis^io^^^^s final deg erminataoil, dismissing the

€^xPayers' application for exemption for lack ^^jurisdiction,

I ^^^^ ^erti^ the ^oregoa^^ to be a true

and complete ^^PY Of the ac€iora taken by
L40 Board of"ra^ Appeals orthe Slage of
Ohio and entered upOn its ^+^ur^^.l this day,
with respect to the ^.pti^sned matter,

, Bo^^ Secx^^ary

7
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Ohio Department of
CIODT TAXATI

E3ffic*0 fPee Taae ^arrrsr^s^r^r
• 34' E. ssrxaavA Se, 2e Roar a Cafumatssa 85ff 432 4s

FINAL
^;-

ET A ^
Date: JU^ ^ ^ 2009

Hita^hi: Medical Systems A^nencay Inc.
1995 Summit ^^^^^ Park
Twinsburg, OH 44240

Re: DTE Nos.
Auditor4s No.o
County:

School District:
Parcel Number,

ME 4068
10032
Summit

Twinsburg School District
64M08678

Thiq- is the Linal d^etm ination of the Tax Commissioner on an application for exemption of real
property from taxation filed on October 27, 2006.

The agent examiner in this matter issued a recormnenadaticsn on August 6, 2007 z^^nnnexding
that the application be d'asm^^sed. The City of Twinsburg filed additional information regarding
^^ subject property on August 15, 2007, and t,^^ inform- ati€^n has been considered by this office.

This app^icat^on was filed by Hitachi Medical Systems America, Inco} a for profit corporation.
Accord.inp, to the Limited Warranty Deed, HMSA Properties, LLC acTaixed #^tie to- the subject
property on October 5, 2004. There is no evidence that title was ^^^se^uent.Iy tramfwed to
Hitachi ^^^^ Systems America, Inc, o'r that Ilit^hi Medical Systems Am^ca, Inc. hold title
to the subject pzopeity at the time this application was filed on October 27, 2006..

The app^icmt has requested that the subject property be exempt from real property taxation
pursuant to R.C. 5709.635 based oia an enterprise zone agreement between the City ofT-wi.^^burgg
the County of Summit, Hitachi Medical Systems America, Inc. and Alaira^ Properties, LLC
execaat^ on June 30, 2004. A copy of Resolution Y`a1o. 2006-509Y e^`"ective November 14, 2006,
was included. With the additional gnf^nnation provided to this office by &.e City of Twinsburg on
August 15, 2007. Resolution No. 2006m509 makes it clear that Hitachi Medical Systems
Afh^ri^, Ihc. and HMSA Propet-ti^^ LLC are separate entities. Resolut^or, No. 2006w509^ wbich
was adopted after the subject exempti^t, application was filed, a..^aends the enterprise zone
agreement by tr&-mfening the reall property tax incentive from Alairis Properties, LLC to HMSA
Properdesg LLC. As sta+cerl. above, HMSA Properties, LLC held fitle to the property at the time
tiixs app^icat^on was filed, but it did not file the sWo,ject applicatforzs

R.C. 5715.27(A) provides in p'^^^iit part a follows:

IIle owner of any property may file an app^icatg.op. with the tax commissioner, on
^onns prescribed by the commissioner, requesting that such property be exempted
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fTc^^ taxation and that taxes and penalties be remitted as provided in division (B) of
section 5713a0$ of the Revzsei. ^ode,

The express lsn^°^sage of the statute ^en-ni^ only an owner to apply for exemption from real
property #axationo The Ohio Sugrerne Co-urt has held that `s[^]wnet ¢ as used in R.C. 5715.27
refers o.nly ta a legal title holder of the aeal property for which a tax exemption is sought.'P
Performing Arts School of Metro. Toledo, Inc. v. ^''^lkim (2004), 104 Ohio St. 3d 284, The
Court stated that "parties must meet strict standing requireinenfs in order 't-o satisfy the threshold
requirement for the administrative Wxhund to obW, c^a jurisdict€oWp. Id. citing to 'State ex reL
T^^^^ ^^nes, Y. Swter (1998), 84 Ohio st 70. An equitable owner, ^ven if it is the real party in
interest, does not have standing to file &n ki3plicatiora for rea1 property tax exemption. Sunrise
Residential & Life Skills Center (Apr. 6, 2007), BTA No. 2006HAMI 034. Therefore, Hitachi
Medical Systems America, Inc. was not authorized under R.C. 5715.27(A) to file this application
for e.^^ption. Since Hrttachl Medical Systems America, Inc. has not met the procedural
requirements of fh.c statute, then the Tax ^omraisslo.^er does not have jurisdiction to consider
this application.

Th^^efore, this application is hereby dismissed.

THIS IS THE "1"A-X COMMl^^IONER°S FINAL DETERMINATION WITH REGARD To
THIS MATTER. NOTICE WILZ. BE SENT PUR^UAN'I' TO R.C. 5715.27 TO THE COUNTY
A^^^TOR. UPON EXPIRATION OF THE SDCTY-DAY APPEAL PERIOD PRESCRIBED
BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FIL.F.
APPROPRIA'Z'ELY CL^'JSED.

I ^'kY"ibFy`Em'fln-ffs is Amk Am laflaJEiA-m CopY €3F'i%E ^°iP fA&.
DE'iERmNlcnoRT RF--oDRDEY.3 iN 'EHE TAxCoh93o-t^SI^ o'dEmJoLaNAL

PiC i-FAii? A. LEV3td

TAx ('^^^^pwa

2

/s/ Richard A. Levin

Richard A. Levin
Tax Commissioner.
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Now2ft Ohio Deparfter^^ of
CUDT TAXATION

Uf4lceo6 ebe 3`ox ftffffl*saden"r
333 E Smgzi Sf., te Raaw A C0FssmbU&< O3f d3M

ksx:a,fiib.gs^ ^^ ENDATT .^
^ate,

Hitachi Medical Systems America, Iaxc.
Richard A. Kurz, Vice President
1995 Stimm1^ ^onamer^^ Paxk
Tw.nsbu.rgs Ohio 44240

Reo DT, E Noe:
Audatae,.^ 8 °E o. o
Comtjs
School District:
pairee1 Nuinbez(^)^

ME 4068
10032
swumit
Twinsburg City S.D.
^^-08678

AUG 6 2007

This is ^ recommendation of the agent examiner in the matter of an appli cats.on for tax exemption
filed on October 27, 2006. It is not a ^nal decision of the Tax Commissioner. '1'he applicant has
tee days from receipt of this recommendation to file written ob^^^ion& Any wr^^en objections
will be considered before a fina1, decision is issued in this matter.

'1'ae procedure for applying for a property tax exemption is set fortb. in Ohio Revised Code
Section 5715.27(A):

the awner of any property may file an application with the tax
commissioner, on forms prescribed by the ^ormissioner,
requesting that such property be exempted ^^^ taxation and that
taxes and penalties be remitted as provided in division (B) of
section 5713^08 of the Revised Code.

"i"he Ohio Supreme Court has recently ^^^ennined that the Tax Commissioner does not have the
statutory wit.hority to consider an application for exemption in cases where the owner did not file
the application. This ^^^enninatior6 of jurisdicg-aon was made by the Board of Tax Appeals in
Total He€at^h Care Plan, Inc. v. Zaino (Dee. 17, 2004), B.T.A. No^ 2003-A¢57r citing the Ohio
Supreme Court in Performing Arts School of^^^ropolitan Toledo ^^^, v. Zaino (2004), 104 Ohio
St.3d 284,20049Ohion6389.

Iri this mses title to the property is in the name of HMSA Properties LLC, therefore the applicant
is not ^^^ owner of^s pr^spe^, Without ownership, the ^.pplic^t does not have standing to file
for tax exemption on the property, and accordingly the Tax Commissioner da^^s, not have
jurasd^cdon to consider the application. ,.
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Based on the foregoing analysis an^, evidence presented, the agent ^xarnin^^ in this matter
recommends that the application for real property tax exemption be dismissed.

liNS`^^^^^^^^S FOR ^^^^^^^^ ^^^^^^^^^

If you wish to obj^^^ to U.^ ^^or-qme^^data^^^ submit your wntten objections to the Division of
Tax Equalization, ATTN.: Ar.,ra iMeeks9 Depa,,.^.,m- ent of Tcixat€or, P.O. Box 530, Columbus,
Ohio 43216-0530, or fax your objections to (614) 752w9822,

cc: The ^on^rable John A. Don.ofn^
Summit County Auditor
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Omo Cc^^stitution, Ardele I w ^^^l of Rights

§ 1o02 Right to alter, ^efonn, or abolish gov^enk^ and repeal special privileges

All polaxical power is inherent ir, the people, ^ov^ment is z^^tilhated for their equal protection
and benefit, and they have the ra& to alter, reform, or abo1^sh the sam. ex ^nenever they may
deem it ^^^^^sary; and no speel-'al privileges or immunitics shall ever be granted, that may not be
altered, revoked, or repealed by the general assembly.
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U,S, Constitution: 1OA..̂ rs.endment

Section I. All persons bom or naturalized in the Uilated States aTzd su.blieet ^^ the jurzsdictzon.
^^^^ofR are ditizens of the lJnifed States and o.^^^ State wherein they ^^^ide. No sWe shall
in^^ or enforce any law wb.^ch shall abridge the privileges or imminities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or ^^qper€y, without due
process of law; nor deny to any person wiffiis^ its ^ ^ ^^ctz^n the equal protection of the laws.
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R.Q^_718,Q1^^..F^ Munici1^^ ^^^^e Tax Rates

(A) As used in this chapter.

(] ) "A^^^^^^^d federal taxable i^^ome°° ineans a C corporataon;s federal ^axdble income before net
operating losses and special deductions as determined under the Intemal Revenue Code, adjusted
as followso

(a) Deduct intangible income to the extent included in federal taxable income. The deduction
shall be allowed ^^ga-rdI^^^ of whether the intangible income relates to assets ^^^d in a trade or
business or assets held for the production of income.

(b) Add an arnount eqt.ial to five per cent of intangible incoxne deducted under division (A)(i )(a)
of this section, but excluding that portion of intangible income di-rectly r6lated to the sale,
exchange, or other disposition of property ^.^cifned in section 1221 of the Intemal Revenue
Code;

(c) Add any losses allowed as a deduction in the comp^^^^on of fedema.l. taxable income if the
losses directly relate to the sale, exchange, or other disposition of an asset described in section
1221 or 1231 of the Intemal Revenue Code;

(d)

(i) Except as provided i-n division (A)(1)(d)(ii) of this section, deduct income and gain included
in ^^deral taxable income to the extent the income and gain directly relate to the sale, exchange,
or other disposition of an asset described in section 1221 or 1231 of the ahtezx-ial Revenue ^ode-,

(ii) Division. (A)(1)(d)(i) of this section does not apply to the extent the income or gain is income
or gain described in section 1245 or 1250 of the Intemal Revenue Code.

(^) Add taxes on or measured by net income a) l^we^ as a deduction in the computation of federal
taxable income;

(t) In the case of a real estate investment trust aiid regulated investment company, add all
^^.^^ts with respect to dividends to, distributions to, mr amounts set aside for or credited 'L^ the
benefit of investors and allowed as a deduction in thc computation of federal taxable income;

(g) Deduct, to the extent not otherwise deducted or excluded in coinputing federal taxable
income, any income derived fr^rn. a tran^^er agreement or from the enterprise transf=ed under
that agreement under section 4313,02 of the Revised Code,

If the taxpayer is not a C corporation and is not an individual, the taxpayer shall comp^^^
adjusted federal taxable income as if the taxpayer were a C corporation, except guaranteed
payments and other similar amounts paid or accrued to a partner, former partner, member, or
fon-ner member shall not be allowed as a deductible expeiise9 amounts paid or accrued to a
qualified se1f-emplayed rexrement plan with respect to an owner or ^^ner-employ^^ of the
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taxpayer, amounts paid or a=rr^^ to or for health insurance for an owner or ownez.°memployee,
and amounts paid or accrued to or for life insurance for an owner or owner^empl^^^^ ^liall not be
allowed &s a €^ed9,^^tion,

Nothing in division (A)(1) of di;.s section shall be construed as al-1owing the taxpayer to add or
deduct any amount more thaa. once or ^he1 be construed as allowing ^^ taxpayer to deduct any
amount paid to or accrued for pwposes of federal ^^lf-ernplo^.ent fax,

Naffiing ^°^ this chapter shall be construed as lam^ting or removing the abili^^ of any munici^^
corporation to ^^^^^ter, audit, and enf^^^e the provisions of its municipal income tax.

(2) "Intemal Revenue Code" means the Intemal Reveiiue Code.of 1986, 100 Stat, 2085, 26
U.S.C. 1, as ^^^^ed.o

(3) "Schedule C" means intemal revenue service schedule C fi1.ed by a taxpayer pursuant to the
Internal Revenue Code.

(4) PeFonn 2106" means internal revenue seMee form 2106 filed by a taxpayer g^^suant to the
Intema1R^^enu^ Code.

(5) "Intangible income" means income of any of the following types: income yield, interest,
capital gains, dividends, or other income arising from the ownership, sale, exchange, or other
disposition of intangible pr€^pm-ty including, but not limited to, investments, deposits, money, or
credatts as those terms are defined in Chapter 5701.. of the Revised Code, and patents, copyrights,
trademarks, tradenames, investments in real estate investment trusts, investments in regdiated
investment companies, and appreciation on d^^med compensation. "Intangible income" does not
include prizes, awards, or other i^^^^e associated with. any lottery winnings or other similar
games of ch^.a^ce,

(6) "S corporation" means a corporation that has made an election under su^^hapter S of Chapter
1 ol" Subtitle A of the Intemal Revenue Code for its taxable year.

(7) For taxable years begimiing on or after January 1, 2004, "net profit" for a taxpayer other than
an individual means aqjusted federal taxable income and "net profit" for a taxpayer who is an
^ndividuml means the indivzduaJ.°^ profit required to be reported ^ schedule C, schedule E, or
schedule F, other than any amount allowed as a deduefian under division (E)(2) or (3) of this
section or amounts described in division (H) s^^^^^ ^^ction.

(8) "Taxpayer" meaai^ a person subject to a tax on income levied by a municipal corporation.
Except as provided i-p- division (L) of '^^.s section, "taxpayer" does not include any pmc^n that is
a disregarded entity or a qualifying subchapter S s-sabsad^ary for federal income tax parposes, but
EBtdxpayex" includes any other ^^on who owns the disregarded entity or ^ualiPfin^ sifocha.pter S
subsidiary.

(9) "Taxable year" means the corresponding tax reporting period as pr^^cribed for the taxpayer
under the Intemal Revenue Code.
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(10) "Tax administrator" means the individual charged wiffi di^^es, responsibility for
administration ^^^ tax on iii^ome levied by a municipal corporation and includes:

(a) The central collection agency and the regional income tax agency and their successors in
ixr,^^rest3 and other entities organized to ^^orm functions similar to those perf'^^^ by the
cenLral collection agency and the regional income tax agencys

(b) A municipal corporation acting as the agent of another m-unicipal corporation; and

(e) Persons ^^tained by a municipal. corporation to admipi^^er a tax levied by the municipal
corporation, but only if the municipal corporation does not compensate the person in whole or in
part on a contingency basis.

(11) „Personrr includes ind.^-vis^uals, fmnsy companies, business trusts, estates, tmsts, partnerships,
limited lzab^^^^ companies, associations, ^^rporatiari^^ ^^^^^^ntal entities, and any other
entity.

(12) 09Schedule E" means internal revenue smvice schedule E fiIed by a taxpayer pursuant to the
Internal Revenue Code.

(13) }rSched.^e F" means intemal revenue s^^^ schedule F filed by a taxpayer pursuant to ^ht-,
Internal Revenue Code,

Effective Dateo 03-1 1-2004; 12-30-2004; 2007 FIB 119 06m30-2007, 2007 HB24 12-21-2007
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R.Co 1705.25 Authodt^,, o f ]^:^.a^.^^_^^

(A) :lf the management of a limited liability company is reserved to its znemb^, all of the
following apply:

(1) Every member is an agent of the company for the purpose of its business, and the act of every
member, including the execution in the company name of any instrument for apparently carrying
on in the usual way the business of the company binds the company, unless the mendber so acting
has in fact no authority to act for the company in eii^ ^^tieWar matter, and the person with whom
he is dealing has knowledge of the fact that, he does not have that. authority.

(2) Unless the act is authorrazed by the other inemberso an act of a member that is not apparently
for the carrying on the business of a limited liability company in the usual way does not bind the
company.

(3) Uji^^^s authorized by the other meinbers or wi1^^s the other members have abandoned the
business, one or more but less ffim 0 of the members of a limited liability company have no
aWlor€ty to do any of the followingo

(a) Assign the property of the company in trust for creditors or ^^^ the ass1.gnee9^ ^^omxse to pay
the debts of the company;

(b) Dispose of the good will of the business of the compa,ny,

(c) Do any other act that would make it impossible to carry on the ordinary business of the
company;

(d) Confess ajudgmenta

(e) Submit a claim or liability of the company to arbitration or reference.

(B) Except as ^^o-vided in the operating agreement, if the managerr,.en^ of a 1i.mi^ed liability
company is not reserved to i-ts members, afl of the following apply:

(1) Every rnanager is an agent of the company for the puTpose of its business, and the act of
every manager, including the execution in the company name of any instrument for app^rtentl^
carrying on in ^e us^ way the business of the company binds the company, ^^^^^ the manager
so acting has in fact no authority to act for the company in the particular matter, and the person
with whom he is dealing has knowledge of the fact that he does nof have that au.thority,

(2) Unless it is adhorized by the members, an act of a manager thatt is not apparently for the
carrying on the business of a limited liability company in the usual way does not bind the
c€^^pany.
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(3) 'd^^^^^ auth^^^^ by ^^^ members or unless the limited liability company has dissolved,
managers of the company have no authority to engage in any of the conduct listed in divisions
..^^^^^(^) to (e) of this sect^^n.

(C) Except as otherwise provided in the operating agreement, a person who is both a manager
and a member of a ^^^^ed liability company has the rights and powers of a manager, is subject to
the restrictions and liabilities of a manager, and, to the extent of his membership ;-nter.est, has the
rights and powers of a member and is s-ub,^ect to the restrictions and liabilities of a member.

Effective Date: 07„01-1994
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R.C. 5313.04 Vendee to on^^^^^ ^hgptm provisions,

Upon the failure of any vendor to comply with Chapter 53 13. of the Revised Code, the vendee
may enforce such provisions in a municipal court, county ^ourtA or court of common pleas. Upon
the determination of the court that the vendor has failed to comply with these provisions, the
court shall grant appropriate relief.

Effective Date: 11n25--1969
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R.C. 5701.14 ^^^ose ^.e^a^ed w s^ e s^e^n.^a^° ^,^^

(A) T^ order to ^^^^e a limited liability company's nonprofit status, an entit^ is operating
with a nonprofit purpose under section 1745a^^ of the Revised Code if that entity is organized
other t~im, for the ^^^^^^ gain or profit of, and its net eamn,^s or any part of its net earnings
are not distributable to, its members, its directors, its officers, or other private persons, ^^ceept
that the payinent of reasonable compensation for seMees rendered, payments and distributions
in furtherance of its nonprofit purpose, and tie distribution of assets on dissolution permitted by
section. 1702.49 of the Revised Code are not pecuniary gain or r^^ofit or distr%oufion of net
eamangs. Tn no event shall payments and distributions in iltu-^erance of an entlws nonprofit
purpose deprive the entity of its nonprofit status as long as all of the members of that entity are
operating with a nonprofit purpose.

(B) A s1n^.- member limited liability company *mt operates with a nonprofit purpose, as
described in division (A) of this ^^^ons ^hafi be treated as part of the same legal entity as its
nonprofit mermber, and all assets and liabilities of that single meniber limited liability ^o-mpany
s^h&ll be considered to be that of the nonprofit m^ber, Filings or applications for exemptions or
other tax purposes may be made either by the single member limited liability company or its
nonprofit member.

Effective Date: 2008 HB 160 06y20-2008
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R.C. 5709o&71 Palic c^^ ^eMinia ~ exisgn or creati^ ^^w M ^^ ent p ori-a^.ties,

By enactment of this act, the General Assembly expresses its policy of encouraging political
subdivisions of this state to exercise the authority granted under Chapters 725. and 1728, and
under sections 3735.67 to 3735,70, 5709.40 to 5709.43, 5709.61 to 5709.69, 5709.73 t^; 5709,75,
and 5709.77 to 5709.81 of the Revised Code for the pu-rpases stated therein, and for the ^^tpo^^^
^^retain€n^ existing or creating new employment opportunities ^tbin the political subdivision to
the extent the exercise of such ^uihotitia^ necessary to result in a net increase in employment in
this state above that wh.^^h would prevail in the absence of the use of sa^^^i authority. Such
authority is not intended by the General Assembly to be exercised if not necessary to achieve
such a result, -nor is it intended to be exercised for the purpose of transferring employment from
one politica^ subdiv-'s%o.^ in tM^ state to another if such exercise does not result in a net increase
in or a^^ent;,on, of emra1oyr.^^t in this state..

The Director of Do=re1opr^^t may adopt sucli rules as the Director determines w.Pl best effect
the policy stated under this seeaon.. Such rules shall be adopted in accordance with Chapter £ 1 9.
of the Revised Code, a..^.cl. shall apply only to agreements or actions executed on or after the
effective date of such ru1es.

Effeedve Date: 07-22- ^ ^^^
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R, C. 571 501 9 f^. Com 1aint aaa.iz^^t valtiation or assessment -d^^^^ation of coalaint....

tend^ of tax - d^terminatior^ of comx;^on level of assessment

(A) As used in tl-ii^ section, ,fmember`° has the same meaning as in section 1705,01 of the
Revised Code.

(1) Subject to division (A)(2) of tW^ section, a com. plaint against any of x^^ following
d^tem-iinations for the current tax year shall be filed with the ^ounty auditor on or before the
tha^-first da^ of March of the ensuing tax year or the date of closing of the coll^c-tion for the
first hal^of real aid public utility property taxes for the current tax year, whichever is latero

(a) Any ciassifica1ion made under section 5713.041 oi°the Revised Code;

(b) Any determinati^^ made under section 5713.32 or 5713 3 5 of the Revised Code;

(^) Any recoupment ^narge levied under section 5713 5 of the Revised Code;

(d) The determination of the total valuation or assessment of any parcel that appears on the tax
list, except parcels assessed by the tax commissioner pursuant to section 5727.06 of the Revised
Code;

(e) The determination of the total valuation of any parcel that appears on the agriculMral land tax
lis^ except parcels assessed by the tax commissioner pursuant to ^^efion 5727.06 of the Revised
Code;

(f) Any determination made -under clavisi^^ (A) of section 319302 ^s^'^.e Revised Code.

If such a complaint is filed by mail or certified mail, 'die date of the United States postmark
placed on the envelope or sender9s receipt by the p^^^^ sm-vice shall be treated as the date of
filing, A private meter postmark on an envelope is not a valid postmark for purposes of
e,.^tabXishang the filing date.

Any person owning taxable real property in the county or in a taxing district with territory in the
county; such a pex^^^^^ spouse; an individual who is retained by such a per^^n, and who holds a
designation from a professional assessment organization, such ^.:^ the institute for professionals iz
taxation, the nadona.l council of propez-^ taxa,ttion, or the 1n^^matio^al association ab assessing
officers; a public accountant Viio holds a permit under section 4701.10 of the Revised Code, a
general or residential rea;. estate appraiser licensed or certified under Cnapter 4763. of the
Revised Code, or a real estate broker licensed under Chapter 4735. o£the Revised Code, who is
retained by such a penon; gf the person is a finn, company, association, partnersbip, llmite^.
llabili.ty ^^^panny, or corporation, an officer, a salaried employee, a partner, or a member of that
^^^on; if the person is a trust, a trustee of the trust; the board of county commissioners; the
pros^cutang .^^^om^^ or ^^^^^ of the county; the board of township trustees of any towras-hip
with tenits^ry within the ewantyY the board of ed^cation, of any school district wifn any tenit€^^ in
the county; or the mayor or legislative authority of any municipal corporation with any tern^ory
in the county may file such a complaint regarding any suen determination affecting any real
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property in the county, except that a person owning taxable real. property in another county may
file such a complaint only with regard to any such determination aSectin^ real property in the
county that is located in the same taxing district as that per^on's real property is located. The
county auditor shall present to the county board of ^e-^ision ax complaints filed with the auditor.

(2) As used in division (X)(2) of this section, itsnt^^ penod" means, Jlo^ each county, the tax
year to which section 5715.24 of the Revised Code applies and each subsequent tax year until the
tax year in which that ;^tion applies again.

No person, board, or officer shall file a complaint against the valuation or assessment of any
parceJ that appears on the tax hst if it filed a compXaa-n:t against the valuation or assessment of that
parcel for any prior tax year in the same interim period, unless the ^enon, board, or officer
alleges that the valuation or ^^^^^^nent should be changed due to one or more of the following
eircwnstances that occurred after the tax lien date for the tax year for which the prior complaint
^^as filed and that the circumstances were not t^keii into consideration with respect to the prior
complaint:

(a:) T he property was sold in an arm°s length transaction, as described in section 5713.03 of the
Revised Code;

(b) The pra^eity lost value due to some casualty;

(c) Substantial improvement was added to the property;

(d) An increase or decrease of at least fifteer3. per cent in the property°s occupancy h&s had a
substantial econornic impact on the ^^opertyo

(3) If a county board of ^evisior, the board of tax a^ealsg or any court dismisses a complaint
filed under this section or section 5715.13 of the Revised Code for the reason that the act of
filing the complaint was the unauthorized practice olf law or the person filing the complaint was
enga^^ ir- the unauthorized practice of law, the party affected by a decrease in valuation or the
party's agent, or the ^^^^^ owning taxable real property in t^^ county or in a taxing district with
territory in the county, may refile the complaint, notwithstanding division (A)(2) of this section.

^4) N^srit^.st^.^.ding (A)(2) of this section, a person, boa^°^.Y or ^f-B.^^ may file a
complaint against the valuation or assessment of any parcel that appears on the tax list if it filed a
complaint against the valuation or assessment of that p^^^', for any prior tax year in th^ same
iziterim period if the person, board, or officer witk°^d..̂ ew the complaint before the complaint was
heard by the boaxd.

Effective Date; 03-04m2002; 09-28-2006
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R.C. 5715,27 A lY^ atioa^ fb^ ^xemptiorA

aight^ r^^ b^qard of oiu^^^g^m^lk_-jag4^ g^_^^^.

(A)(1) Except as provided in division (A)(2) of this section and in section 3735067 of the Revised
Code, the owner, a vendee in kassessioai under a purchase a,^eament or a land contract, the
beneficiary of a trust, or a lessee for m initial term of not less tha,.^ tliirty years of any property
may file an application wit= the tax commissioner, on fon-ns prescribed by the commissioner,
requesting that sue% property be exempted from taxation and that taxes, interest, a.nd penalties be
remitted as provided in division (C) of section 5713.08 of the Revise1. Co€ie,

(2) If the property that is the stfnject of the application for exemption is any of the following, ta^€e
application shall be filed with the ^o-unt^ auditor of the county in which the property is listed for
t^xatiom

(a:) A public road or highway;

(b) Prop^y belonging to tk^a^ federal government of the United States;

(e) Additions or other improvements to an existing building or structure that belongs to the state
or a political subdivision, as dcfm^d in section 5713,081 of the Revised Code, and that is
exempted from taxation as property used exclusively for a public purpose;

(d) Property of the boards of trustees and of the housing commissions of the state universities,
the ^ort1^ewern Ohio universities college of medicine, and of the state to be exempted under
section 3345,17 of the Rc;vised, Code.

(B) The board of education of any school district may request the tax commissioner or county
auditor to provide it with notification of applications for exemption from taxation ibr property
1^cated with-m that district. If so requested, the commissioner or auditor shall send to the board
on a ^^onffily basis reports that contain sufficient infonnatfon to enable the board to identify each
property that is the subject of an exemption application, including, but not liur€gted to, the name of
the property owner or applicant, the address of the property, and the auditor's parcel number. The
comnaissaoner or auditor shall mail the reports by the fifteenth day of the month following the
emd oi`t1^e month in which the commissioner or auditor receives the applications for ^xernptiono

(C) A board of education that has requested notification under division (B) of this section may,
with respect to any application for exemption of property located in the d°astfict and i-ncluded in
the coar^missioner9s or aladitor's most recent report provided under that division, file a statement

ith the commissioner or auditor and with the applicaiit indicating its intent to submit evidence
and participate in any hearing on the application. The statements shall be fiIed piior to the first
day of the third month following t^^ end of the month in wb.%en that appll.cati^^ was docketed by
^^e commissioner or auditor. A statement ffled in compliance with this division entitles the
district to submit evidence and to participate in any hearing on the property and makes the
district a party for purposes of sections 5717ti02 to 5717004 of the Revised Code in. any appeal. of
the commissioner 4s or auditor's decision. to the board of tax appeals.
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(D) The commissioner or auditor shall not hold a hearing on. or grant or deny an application for
exmnptiora of property xn. a selicol di.^^ct, whose board of educaIzo^ has requested notification
under division (B) of this section until the eiid of the period within which the board may submit a
statement with respect to that appli^^^^nunsier division (C) of this smiion. The ^^miniissic^ner or
auditor may act upor. an application at ^y -time prior to that date upon receipt of a w-itten waiver
from each suc1a '^oa-rd of education, or, i:r̂^ the case of exemptions authorized by section 72.02^
I'2^.^t1, 5709.40, 5709a41, 5709.41L 5709.62, 5709.63o 5709o632a 5709.73, 5709.78, 575 M4,
or 5709.88 of the Revised Code, upon the request of the property owner. Failure of a board of
^d'acation to receive the report required in division (B) of this section shall not void an action of
the coanmissi^iier or auditor with respect to any application. `i'h-V commissioner or auditor may
extend the time for filing a statement under division (C) of this sectian,

(E) A complaint may also be filed with the commissioner or auditor by any p'enon, board, or
officer authorized by section 5715.19. of I^^e Revised Code to file complaints with the county
board of revision against the continued exex. .ptis^^ offany propetty granted exemption by the
commissioner or auditor under this smIion.

(F) An application for exemption and a complaint agafnsi ^xemptis^^^ shall be filed prior to the
Ihi^^-first day of December of the tax year for which exemption is requested or for which the
liability of the property ^^ taxation in that year is requested. 'I^^ commissioner or auditor shall
consider such application or complaint in accordance with procedures established by the
commissioner, determine whether the property is subject to taxation or exempt therefrom, and, if
the ^om missz^^er makes the determinadion, certify the determination to the auditor . Upon
making the determination or receiving the coriiniississner's determination, the auditor shall
correct the tax list and duplicate accordinglye If a ^cert€ficaee has been sold under section
5721.32 or 572.33 of the R^sed Code with respect to property -for which an exemption has
^ecn requested, the tax commissioner or auditor shall also certify the findings to the county
treasurer of the county in wMch the property is located.

(G) AppIicata^^s and complaints, and documents of any kiiid related to apphica,tions and
complaints, filed with the tax commissio.-ner or county auditor under Il-tis section are public
rcooa€l^ NMh.in the meaning of section 149.43 oi"^e Revised Code.

(-R) If the corunissioa^er or auditor determines that the use of property or other facts relevant to
the ^axabili-ity of property that is the subject of an application for exemption or a complaint und.er
this secdon has changed while the application or complaint was pending, the commissioner or
auditor may make the determination under division (F) of this section separately for each tax
year beginning wr^ the year in which the applicatior or complaint was filed or the year for
which remission of taxes under division (C) of section 571' :08 of ^^c Revised Code was
requested, and including each subsequent tax year ^^^^g Vnlch, the application or complaint is
pending before tl^c commissioner or auditor.

Amended by 11.29th: General AssemblyFile No,64,HB 225, §1, eff. 3I22,12012.

Effective Date: 09-26m2003e 2008 HB160 06m20-2408

APP 0039



R.C. ^^^^ ^1M T^ Chmg2d-Agŵqs^ ^orporatzons

(F) For the p-ir^^^^^ of this chapter, "disregarded entity" has the s^e meaning as in division (D)
of^^ction 5745.01 of the Revised Code.

(1) A person}s interest in a disregarded entity, -w^^^her heid directly or indirectly, shall be treated
^^ the person4^ ownership of the assets and liabilities of the disr^garded entity, and fne income,
including gain or loss, shall be included in the personas not income =..mder this cbaptero

(2) Any sale, exchange, or ^^Aer disposition of the persan's interest in the disregarded entity,
whether held directly or indirecdy, ^hali. be treated as a sale, exchange, or other disposition of the
person°^ share of the disregarded entity's underlying assets or 1iabilid.es., and tb-e gain or loss from
such sale, exchange, or disposition shall be incauded in the persoxz°s net income under this
chapter.

(3) 11he disregarded entity"^ payroll, property, and sales factors shall be included in the per^ones
factors.

Amended^^ 130th ^^nera1Assembly File No. 25, HB 59, § 101.01, eff, 9/29/2013.

Amended by 129th General Ass^.^1yFiie N€a, I 86,HB 510, §l, eff. 3/2 71/2011

Amended by 128th General AssemblyFile Noo9,HB 1, §101.01, eff, 10I1612009,

Effective Date: 06-05-20023 06-30a2005; 06-0562006z 06a30-2006; 04LL04-2007
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R,C, 5801, ^^

(A) Except as otherwise provided in the terms of t:.ie trust, Chapters 5801, to 5811. of the
Revised Code govem tlhe duties and powers of a tnist.ee, relations arnong trustees, and the rights
and interests of a beneficiary.

(B) `1`he terms ota trust prevail over any provs`sioxr, of Chapters 5801. to 5811, of the R^Ni^ed
Code except t^e fol1owin&

(1) The requirwr3.sents for creating a trust;

^2) 1'l^e duty of a ftastee to act ln. gQod faith ^d in accordance with the purposes of the trust;

(3) The requirement that the tmst have a purpose that is lawfA not contrary to public policy, and
possible to achieve;

(4) The power of 6.^ court to modify or tenninate a trust ^der sections 5804. 10 to 5804.16 of
the Revised Code;

(5) The effect of a ^pendffifift provision and the rights of ^erW^ creditors and assignees to reach
a trust as provided in Chapter 5805. of the Revised Code;

(6) The Dower of the court under section 5807.02 oftl^e Revised Code to require, dispense with,
or niodl^ or terminate a bond;

(7) The power of the court under division (B) of s^efion 5807.08 of thle Revised Code to adjust a
trxsteei^ compensation specified in the terms of the trust which is -ur^^^onably low or high;

(8) Subject to division (C) of this section, the duty under divisions (B)(2) and (3) of section
5808.13 of the Revised Co^.e to notify current beneficiaries of an irrevocable trList who have
attained t^entymfi^^ years of age of the existence of the trust, of the identity o£the trustee, and of
their right to request tru..^teek^ reports;

(9) Sub,^ee, to division (C) of this section, the duty under division (A) of section 5808.13 of the
Revised Code to respond to the request of a current beneficiary of an i^e-v-ocable trust for
truskee°s reports and o^^.er lnfbrmat^^^ reasonably related to the adniinistratir^^ of a trust;

(10) The effect of anoxcu.ilsa¢ory term under section 585.0.08 of the Revised Code;

(11) The ^ghlq under sections 58 10.10 to 5810.13 of the Revised Code of a person offier than a
trustee or beneficiary;

(12) Periods of limitation for commencing a judicial proceeding;

APP 0041



(13) 'f."n^ power of the couit to take any action and exercise any jurisdiction that may be
necessary in the interests ofjustaces

(14) The sub^^^^-matter jufisdfcti^n of the court for commencing a proceeding as provided in
section 5802003 of the Revised Code.

(C) With respect to one or -ma^^^ of the current bei^efi^iardes, the seftlox, in the trust instrument,
may waive or modify the duties of the trustee des^^^ in di^ds'ion,s (B)(8) and (9) of this
seetion, '^'be waiver or modification may be made only by the settlor designating in the trust
instrument one or more beneficiary surrogates to receive any notices, information, or reports
otherwise required under those divisions to be provided to the ^^ent benefi^iariese If the settlor
makes a waiver or modification pursuanw to this division, the tustee shall provide the notices,
information, and reports to the beneficiary surrogate or surrogates in lieu of providing them- to
the current benefi^iariws. The beneficiary surrogate or surrogates shall act in good faith to protect
^ac, interests of the current beneficianes for whom the notices, information, or reports are
^eceived. A waiver or modification made under this division shall b^ effective for so long as the
beneficiary surrogate or su-rrogates, or their successor or successors designated in accordance
with the ter-ins of ^.̂ xe trust instument, act in that capacity.

Effective Date: 0 1 M0 1-2007
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4887

(127 #h General. Msemhly)
' 60)

AN AC:T

To amend sections 31 9:20; l 705.02,, 5713.08, 5715,27, and

581536 and ^ enact section 5701;1.4 of the Revised:.

Code 0 clarify and modify thi-, law relating to discI^ers
under ffi^ Ohio 'fmet Ccsdo; t-o provide that a limimd
liability company may be a nonprofit entity, and to make

changes r^gardi:n;^ ^^^ain tax exemptlons,

^^ it ^na^^ed by the GerteralAssernbiy of the State of Ohio.^

:^^^^o'.4 1. That sectons 319,20„ 1705v02, 57i3,083. 571:5.27F and
581.5,36 be anz^^aed and ^^^^n 570L14 of ^^ Revised Cod.D b.e enacted to
read, as foHo

Sece. 319.200 Afher com^lying -wi^ socams 319.202.^ 315x251, and
319.203 of ffie kevi.^td Code, md on Eippl^ca^dn and ^rc^^ntatiora ^^ tide,
with the affidavits r^qvii.r^ ^ by law, or the pmper order of a courg bearing
'the last ]mown address of the gmntee, r^^ of any one of the granwes mmed in
the title, and a ref^renco to the'vol^^e and p^^^ of the recording of the next
proced.lug recorced instrument by or tb^ough wbich the grantor claims title,
the county aW€tor shall transf`^^ any land eT town lot or ^art thereof;
aninerals tfiere%n, €^^ mineral rights thereto, charged with ta-xes. ^n tbetax list,
from €:ho name i^ which it ^tands, into the name of ffic o-,kmer. When renderod
necessary by a cr^^yqanceA pattition, dev:lse, dtsoent, or othenvise: If hy
reason of the conveyance or ofhejwisD, a part only of a tract or loty,mi.nerals
therein, or ^^eral rights thereto, as charged in. ^-, tax llA i^ to be
tc^^fermdF the auditor shall dateamine the ^ value of the pmt of a tract o-r
lot of real estate, mlnorals therein, or m%^^ralsighfis them'o, so transferreda
and the val-ae of the rema°ining part Noinpared with the value: of the whole.

Whene^ver a pan only of a tract or lot of real estat^ ha^ ^^^ transferred
by the auditor and the tract or lot bears unpaid taxes, ^^nalties; interest, or
special as^^^smn, ts, the unpaid taxes, penal'tiesw interest, or specia3.
assQs^^^^ shall z,^ed1^^^ly be apportioned, upon demand ^r request by
the transferee or rernawir.s^ owraer, z-u the foll^wing.manfler

iA:) The audltor ^ball allocate to th^ paTt so e:-ansferreds and to the
remaining part, ainounts of aiiy curre^:-3: or dellncl^i.ent taxes, interest, or
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Sub, 11w .11 Nb. 1:60: ^^^^ 12M G.A.

penalties that: have ^ccTued ^^^^ the parcel as a whcsle$ propcraonate to
their resp^^^^ e, vaiues.

(B) The 1?en of L-Axes} penalties, ffigerest and special a^^^^^^^ents, as
levied against the ^^&al tract, shall extend to the part so tran^^^^d and
the part rer^^laing -only to the extent of ^ amounts so all ocated to the
^^^^eedve parts.,.

nis s^^^ot does no^ ohan^e the totai amount of taxes, koecial
assessments, or ^^m charges as originally levied; or the total amount of the
baim^e due.o The auditor sMt cei•ff^ ^^ch ^^ortimm^^^ to the county
treasurer.

Whenever the sta^^. acquires an ^^^e p^^^^ or a pWt ov ` ^ of.a ^^eI of
:^^^. property ^: fee s^ple5 the w,,m^ ^:^ad^^rR upon a.^Zp^.c^i^z^a of th^
grantor or property owner or the stafty which app1icati:on ^^ contain a
d:^scri^^on of the property as it appears on the tax ^^^ ^d the date of
transfer of own^^^^^^ shall prepare an ^^^^^^^ of the taxes t,hat are a li^^ on
the property, but have not bee-n e^ftmin^^, assessed, and levied for the year
in which the property was acquired. Ile m^ty auditor sMI thereupon
apportion the estimated t%xes proportionately between the grantor and the
atate for the pexi^^ of th^ ^^^^ year that each had or ^hah have had
o^^^^^^^ip or possession of -tb.^ ^^^perty, whichov^.^ is ^arlier. The county
twasa^ shall accept payment f^om the state fo^ ^^ated taxes at ^e time
taat th^ real ^^^^oM is acqui^e& If the swe has paid i^ ^^^ ^n the year ^n
which the prope^,^ is acquir^d that proportion of the estimated ^es tha^. the
'^^ commissioner det^i^:^es ^ not sa.^b^^ ^ remission ^S^ ^^ county
auditor fr^r wch. year under division ^^ of section 5'1 13M of the
^^^^^^ Code, th^ esdmted Ux-as paid shall be ^onsidmd the tax h^^ility
on the ^^or-ap^^^ ^iVoT. -for, that year,

swc-aoz^^ ^^^^^^ of ^ Revised Code applies to the ^^^^^^^^ of
^^^^^^^

^^plaant agai-n^ ^^ values as d^^^mi^ by the wad^^r or tht
allocation of assos^^^ents by the ^ertif^dng, authority may 1^o fi^cd by ^e
tonsferee t^ the remam'kg owner, and: if ^led; ^^meedmgs including
appeals shall be ha€^ ^ the manner and ^^:.n the time provided by sections
^717 1 .01 to 5?17e^6 And 5715.19 to 5715.22 of the Revised Codei f6^
complaints a.^^^^ va1uat€'on. or assessment ofreal p,^perty^

`T'he waditor^ shall endorse ozr, the deed or other evidences of titl^
presented to the audi^^ that the pxop^r tran:sf^^ of iI;^^ real estate described in
the d^ed has been malo in the aud^^^^ office or that it zs not entered z^^
taxation, a-ad sign the auda:tor's name to the deed. The address of the grantee,
or any ^e of the grantees, set forth ^^ the deed or other eviden^es, of ti-tle
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Sub. H. B. No. 160 4889 127th G.^^

atl b^ e^.t^.ro+^ by ^^ auditor on fae ;^^^:^ ^h^^ and on ^^ ^^^eral. v.,^.
list of real prepared p=,zrsi:^t to wakm 319.29 of the Re-vised

Sec. 1705.01 A :.. ,.:^ liability co^^ny m,-4F bo fbened fc^r an^
puTose or ptirposes for which a^^fividual: ^^^^^^ may ^^socia^e
themselves, Lncjor:any it. norm"^ o^^ ^^rTt ^^^ if the
^^Ya^^ Code I I ^rci^isio^ ^.e ^`a^^on of any
^^^^^ed type of ornu.r^^on other 'than assoa
li^^ted 3 i a b i l i t y shall not be f o r m e d f ' th^ pupose or pu€^^^^^ ^or
^^^^c-h that type (I,;-, £ or:.don m^^ ^e, formedt At the request ^^ ^^otion of

go^^rnm^ut of the ^:;+^nitted^ ^letes or any agency of that g€svex^ent, a
.^. ^:^^..,..s,.^ ^,,; br^^ company may ^.m^ any lawful t,.r ^..s: in aid of the

n"^^onzl defense or h3 the prosec^^on of any .^^^ ^^ whic,^i. the Uaited States
is en^.^^o&

^^ ^^^^s of Ti^^ ^^ ^vised Coden
........:, ........

^^^^ 5713 .?. eudlar 4hag. mak^ a list of all real. atd
^^^s ^s er^ :,,^ L. a^.^e;t^s ^ ^ ; ^^^, . . 3.

^^ is exompted. from
taxation. Such li'o shala, show the tiame of fb.e owner, the valve. of the
pro^.^ei-^ ^^^^^^ed; md a statem^nt ^^i brie6 fonr, of the gramd ce whie.^^
such exemption has been gra; teed. It shall be ^^^^^te^ ^^^^^^ by adding
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Sub, H. B. Noa 1.60 4890 127th. G.A.

^^^^^^o I ffie Atesa^ ^^ proporty w1^^ph have tmn ^^^ted during the ^ear, md
: , , of the 4u&W- 14ve l€^kby ii^in^ ^^^mfrom tbe z#trm^ Wh^ch in ^e op:on

their ii^^^ of exemption and ^^^ have been r^^^rod on: the t =-^.:^lc 114,

'^^^ may revise at any tiine. ^^^ ^^^ in every ^^^^^ so that'no

propel^ ^ I s improperly or illegally exemptod ft: ^^^^ion, The auditor shall
f€^^^^w the ord^^-,of the: cs^^^sioner given; und^^ ^^^ ^^^tiom An abstract
of ^^h fist.^^ be ^^ed axmuaUy with ^^ ^^^^^^^^^^^^^^ on a ^orm
approved by the ^^^^^ionerg ^and a ^^^ ^^^^ ^all be kept ^n file in
the offloe of eacs auditor for ^^^^^^ ^^^ectioxao

^ ^^^lic^^^^n for exemFt€an of
prope^,^ ° a
certificate executed by the ^^^^^ ^^^urer mrtifying o^^ of the followa^^^

(W -fha^ ^^l tax.es,. zuter^^,^ and penal^^^^ levied and
assessed againsk the pwpmt}^ sowght to b^ exempted have ^e.^; p^.^. ^ U!
^ f^^a3z Df ^s.^ ^^ ta,:^ ^^which tho
application for exear^^tion is filedf except for such ^axes, iatezest, and
penalties that may'be. r°^^ed under ^iva^ion (BM of tha^ ^^^^on^

(2) That the app^icmt Im entered into a ^^Ud delinquent Mx ontrwt
vMh th^ ^^inny ^^wrer pursuant to dhi^^on (A) of ^^,-c^on 32331 ^f the
.^ovi^^ Code to pay all of the defi^quent: taxes, ^^ interest, and
^ez^ltios chaWd against th^ ^^^^^^^ ex^^^ ^o-T such, m^^^ intere^^ and
^^nal^^^^ that may be ^eni^^^d m€^^r division ^^ of this secta.om I^ the
auditor receives notice nand^^ ^^^^on 323,31 of the Revised Code that su^:<h a
^ri uet d^^iu^=nttax ^o-atract has become void, the aud^^^^ ^halla^^^ ^^^^
^^^pt,rty from the 3.^&t. of exempted property and re nter ;^^fh property on the
ta:xable list. If property ^^ removed fiom ^^ e-xempt list ^em^^ a written
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S^^.3. E B" No. 1.60 4891 127th Gak

delinquent -mx contract has become void, curroza.t taxes ^^^l fir^^ ^^
^xtended. against that property on the general tax h^t and duplicate of ^l
and public u^^ity. property for ffie tax yaar ir, Wh^ch the aadatex receives the
n^^^^ required by davi.^on (A) of section 323.31 of the Revisea^ Code that
the ^^lins.^a.^eat tax contract ^^,.s become v^^d o-rs €f tha€.natia;^^ ^ not timely
m^^, for d^^ ^ ^^^ k WWO: f'^^^sthe:^^^^^ ^te, A^ wl^^^^ ft-. trm:^^^ ^^
^^od by ^=b ^^otionto gi5^:^ such notice. A. ^ounty.audit€^^ ^^^l not
ivino^^ ftom auy tax W;I; and du^heate the amunt of any unpaid delinquent
taxes, asmau^:^x interest, ^^ ^en^lties owed op- property -dat :^^ pWed on
the ^^^pOist ^^^n$ ^^ th's

(3) That a Mx ^^^^^^ ba^ been issu.^ under wot€o.z 5721.32 or
572133 of the. Rm'^ed Code M^ respect to th^ property th^^ is the s-abject
s^^^^ application, and the tax ^ert€^ca^ ^^ ^^ttfta^ing,

^^ treas ' c &aL^ ^^ ^^€^ a g^^ kd ^ ^^1 ^.^e ^ `^ `^^.

^ Any taxes in^^^^t, and penalties which have 1^^^^o a lien after the
p^^^rty w^s firit wed for the. exempt purpose, but in no case prior to ^
^^^ of ^qifisitia^ of the title to the property by ft: applicant, may be
remitted b; the wmmissioner, except: as. is provided in ^^^sion (A) of
^ect:ion 57 D.^ ^ ^ of #he Rev:^sed Codeo

^4W Real ^^^erty acc^^^ by ^^ state in fee sinvIe is exempt ftm
^^^^oln from ^^ ^ of ao^^-sition of title:^^ date of posmssion, whichev^
^^ ^^ earlier date, provided ^hat ^a taxqsr bgtqrept, ^md pm,attibs: M provided
in th^ ^^^^^^^aut provisions of section 319.10 of the Rmriwd (;ode-ha^^
been p.^a^ to the date of acia^^ition of title or date of possession by &^ ita¢^,
w^^^^ev^^ is earl::err. 'The proportionate amount of ^^^ that are a ^em but
not. yet €^etemune€, assessQd and Imed fo^ the year in whith the ^^^^^ ^^
acquired, shall be, remit€od by the ^^^ty auditor for thi^ bal^^ of ^^e yg^.ar
f'^m date of a^qWsh^on of dd^ or date of possession, w^^^^^^^^ is ear1ier,
This seeti^^ ^haU nDt be coa^trued to auffiori;^^ the of ^^ch
property from ^xation or the x^^^^io^ of =-"'S; In€^^^st m^ penalties
there€^^ ^^^^^^ all ^^^vate u^^ has ^^^^ated.

See, 571527, (A) Ex^eptas provided in:notion 3735.67 of the Revi^^^
Code, thp, t^-vo^^ vg,n ^^e in ses^ ^ un€^gE, a D^^^^^e =m ^t r^^ a
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Sub. H. B. Noo 160 4892 127th G.A.

iem 'nIbi,'^ypar^ of my property may MN an appi^^ation with the tax
on, fi^^^ ^^^^^^ed by the eommissaoner, reslxiest±^^ that

^^^ property be. exempted ^^ ^^on and ^^^ ^^s,..:hjtj^'&t. and
penalties be renii#w^^, as pro-vided in divi^^ ^^^ of ^^adon 5713,48 of
the R.^^^ed Code.

^) The boArd: of education of any sphaol district may request ^^^ tax
commissioner to provide 1L with notification of applications for exempt€o^
from taxation f^r property located within. that dsstrict If so requested, the
^o m m i s s i o n ^ ^ shall send to t h e board f fthe q.°nM &_ng_

reports that contain sufficient;information to ^^^^^ the ^^^^ to identify
each property that i^ the stila^^ of an ^^^^^n apglicat€ac4 iftcluding; b€^t
Pot i^^^wld tox ^^ namp, qf ft pro^eny ovneT: orapplicant;the ad^^^ of
the property, an^ ^^ audafiTes parce1: mimb^,-r. The ^ommissia^^^^ shall mail
^^ ^^^ ^^^ D_^^ th^ ^^^wth 4y ^^^^ month Oliowing the ^^^
^f -ffie 4 g ' oi ft a s ^^ .

(C) A board of ^^^afion that has reque^W notifie^^on under divisi^^
(B) of this section ^^, with ^^^^ed to any application for exemption of
property 1ocated in the di^^^ and in^luded 'm the ^ommisslonefs most
^^^^^^ ^^^^^ ^mvia^^d under that division, file a staWm^^ wiffi the
^ommission^ and with the applicant zndicatitig il^ intent to submit evid^^^e,
md participate in any hea:€ng ^^ the ^^pli^^^ om The stat^^^ shai3. be
filed peor to the fin^^ day -of tho Wrd month. following the ^tid7bf the qwAAw

in whioh that applicatwM ^^ docketed by ^^ ^ommissionen A
sta.^^ont, filed.in compliance wi6 this division entitles the. distric1 to submi^
evidb^:.^ and to paitcipait m any iae-arin^ on tb-e property nd makes the
distii^^ a party fa^ ^urp^sm of ^^cti€aas ^:717M to 5717^^4 of 1h^ Revised
Code in any ^^peaiof the co^.^ssionees decision to the board of tax
appeals.

(9) The comn-ii&s7^^^ shall not ho1d a ^^^ug on or grant or deny an
application for exemption of property in a €iiw^ct whose b..QaTd of
education has requegted. ^^^^^^^on urid^r divigion (B) of this aeW^^i% u^-ffi
the en^: of the ^ri;^ i ^^x°r^. w^.^.eh '^.e b€^ar^. may s^.^€i^.t a s^^^,^t ^^,
^^^^t to t^t appli^ation under divisio^ (Q of thi^ ^^cdo-r- 'a`:ho
0 .0 =.j.^sionea- may ^^o up^ an appli:dalon at &ny wirne p; x^r to that date
u^^^ riwei^^ of ^ written ^^^^ from eaci ^^ch board of cdu^ationx or, in
the case of ^x4-,mx ti^^^ auth^^^ ^^ sectioa -725,02", 1.728, i ^^ SMil
5709.41, 5709.411e 570.9.62, or 5709.63. 570.90632, 5202'73x 5709.78..
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5709 ^^ the Revised Code- up^ the ^^^^^ of the ^perty
owner. Failure of a board of education ^ ^^^^e the report reqWred .ih
division (B) of tWs section shall not v6dan aotiot of th^ ^oxn'nisgioher with
res^^^^ to any app^ication< T^^ com-m:i^^oner may ^^^^^^ ^e time for ^^^^^
a sta:^^^ent under division (C) of ttis s^ctiou.

(E) A ca^^^^^ may also ^o filed with the commission^^ by any person#
board, or officer a^^hori7ed by section 571 5,19 ofthe Revised Code to file
^om^laitts with ^^ ^o-unty board c^^ ^vision against the coritinued
exemption of any g^^^erty granted e.^^^tion by the commissioner under
this section.

(F) An application for exempti^r. and a ^^^lamt agaix^^^ exemption
ghafl be -fiibd prior to the ^^^^t day of December of the ^ ^oar for
which ^^^^^^on is requested or for which: the .13abiiity of the property to
^^^^^ in ^^ year is ^^quesW. The commissioner shall consider such
application or complaint in ^^^ordmce with procedums es^bfished by the
^orwmssioner; ti^^iiue Wl^eth^^ ^^^ ^^pt^r#y is subject to taxation or
exempt therefmm, an^ certify the t;ommissi^^^^^ findings to the audiWrr,
who sM1 correct the tox ^^t aa^ ^uplicat-, accordingly. If a ^ c-^-gipfl^^^
has been sold under s^^^^^ 572132 or 57-21.33 of the Rffvi^^d Co{v;e with
respect to ^^^^erty for which an ^xemption has been iwn;.^^cA, the. ^
wmmissii^^^^ shall ^^ ^ordfy the flhditp to the county tr;^surer of the
county in ^^^^ the ^^^^^^^ ^s looate&

P A.pp&ata^s and ^^mp1aints; and documents ^f any kiud re1ated to
applications and ^mplaints, filed ^th the tax commissi^^^ ^^r tbi^
section, are public ^^^^^ ^giin the ^^^^ of section 149a^3 of the
Revised ^o&

(H) If the t,onnT^ssion^^^ ^^^emiia^^^ that the use of property or ^^^^r
facts relevant to tho taxability of property that is the s^^^^^^ of an
application ior enmption or a complaint under this section has changed
whiae the appiicati on or complaint was pending, the commissioner may
tnuke the ^^^rmination unde< division ^.̀^) of^^ section sep^^^^y fo^ each
tax year beginning with the ^^^ar . in which the apphoation or cotnpIai^t was
filed or the year for which roraissian of taxes under division (B)(Q of
section 5713 A of the ^:evised. Code was ^^qw^^^^ and inc1tidi^^ each
subsequent tax year duTia^g which the application oi• complaint is pending.
before the ^omm:i.ssioD.ere

Sec. 58 15o36, (A) As used in -this swtione
(1) "Dis^^aimanf9 ^^mis any person, any guardian or personal

representative of a ^ersan or eeta^. of a p,^^,rsont or any atcomeyui^^^^^^ or
agent of` a person: having. a gomral or speci^^ authority to act granted in a;
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wriv.en i^^trment, who ^^ any s^^^e Mov`:ngo
(a) With respect to testmuen^ ^srmcnts and ron^^sate iucccssiroR5 an

heirT nex^^ ^f k-in, dev^s^m' donee;, per^on ^^^eeding to a di^^^mnied
M.^^^^^^ ^^^^^^^^ ^^^^^ ^^^^ ^^^^^^ ^^^^^ ^^ the ^^^efi^^^ ^^^^g
tenant af ^ tenancy with a righ^ of u €^^^^ship^ ^^ne-fic'saty under a
testamentary ^^strument, or ^^^^n design^^d to talw pursaut to a power of
^pp^intment exercised by a testamentary inoMment;:

(b) With ^^Vec^ to nonteamramt^^ ^^^^^=t& a 9=tee9 s^^nee,
person succced:€^g to a di^^laimed interest, ^^^-'ri^^ ^^^^^ ^na4sumv^^
^enn^ by the ^^eties; surva.^^ tonaut oE a tenancy mlb a right of
s^^^^s'-hip, ^^^^^lary under a nr^^^^^^^erttary insuumnt or person
d^^^pa^^ to take pursuw to a p^^^^ of app^iatm^^ ^^^^sed. by a
na^^^stament'My instrumentF

(c) Wi-ffi rosp^^t to fiduciary rights, ^ivilegesz powers, and immunati^^^
a ^^^^^^^iaq under a ^^stamentar} or ^ontes-mme:^tar,^ ^^stnment: Thi's
DLyWa W : of ` ^^ ^^^ ^n does not authorize a fiduciary ^ Q

the rig-his of ^^ew the
i^stru=nt creating the fiduciary rel:^^^whip autb.^^^^s ft ,^"idu^^ ^^
^^ ^ such ^ ^^^laiaen

(^.^ Any person entitled to take m interest in. property upon ^^ death of
a ^^^^^^ or upon the ^^^^^^^^ of any ^^^ event

(2) °° m nal r^ ^ mn`: e^ ducia^Q^^ ^n

OJ. rtPr+^em"I' meafts .^ll^^^^ ^f p^perty, ^^ak and pe^^na^ tangible
and intangible,

^^^(1) ^ ^ ^olaftnant, other thm a fiduai^ und:^^ an ^^stmment who ig
not ^^^ori^^ by the instmmont y^ ^^eiaim the interest of ,a beneficiary,
,,my d'sct^im, in whole or in pM the a^^^^^^^^^ to auy property by
executing and by del€vermig, ^lingy gr ^^^ecotd€ng a wrimn ^^ckimor
i^^^ent in ^^^manzor provided in this ^^tjO-n:,

(2) A €^^scla:^^^ who is a fiduciary under: an: ^st-ru^^nt may ^^laa^
^ whole or in ^w-^ my ngb^ power, ^^ivilege,, or immtiTiitys by ^emfmg
and by deI^^^^n&' filing, or recording a wfitten disclaimer a^strun.^^^ in the
i :^^^^^^^^ ^^^^id'ed in ^:^ -ec^^i€^^s,

f,3) The ^^^ttfm Mswm-ie^^ of disclaimer shaE be signed and
acknowledged by the d^^^huniat^ and shall contain all of ih^ ^ollowinge
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(a) A refeaen^^ to the donative ^^stmment8
(b) A ^^sc^pt€on of the p*operty; part oa prppettyA ^ ^nterest

chsa^^irned} and €^^` any fiduciary ^gM, ^^ww,. pr^^iloge, or it=-unity
disclaimed;

(c) A. ^^^lara-taon of the disclaimer md zs. extent,
,4) The g^^a^fim of ^u estate of a m^^^^ or ^.^ ^t^^^^^^^^ or the

pmona^ representative of a ^^^cased. ^er^on,. w1^^ ^^^ ^ iizrt a-Vhori^ed'b^
^^ ^^^^^^ ^ ^^^^^^^^ with the consent of the p.^^baW dhi^^^^ of the
^^^ of ^^on Pleas; ma^^^ disclaim, in whole. or in paM the sucu^^sio.n to
any ^^^perty-, or in^^t i-a property, that the ,mrd; if an adult and
coxaa^etenty or ti^ deceased, if living, mio^ have ^^^laimed ' The gaardian

y^ationa^^ ^^nal. ^^^^^^ntadve, or any interested ^^^o- aay ^".€^^ an, ap, P.1;
with the probate division ^f t^ couxt of common pleas ^^ ^^ jvri^^06011
of the estate, asldng ffiat &e couat order the guardiau. or p^^artal
^^^^enta^^^ tq ^^^^p and dCvers files orlecord the €^^^^^er on bdha.^
of the ward.^^ The r;.ot^^ sha.ll. order the guardian
or pemona^ mp^^enta^^^ to execute md deliver, file, or record ^
^^^^aime-x it'.^^ ^^ finds, upon heaiing after notice to interested parties
and such o^^^ persons as the co^^ shal1 direct, that,

(a) It is ^r, the best itteresft of the^d interested in th^ estate ^^^^ ^eisc^n
and of ths^^^ who wW uike the di^^^^mod intaestg

(b) It would ^^^ inaftnal.lyg adversely affect the manor or in:co^..^etmtp
or the ^^^efi^^^^^ of the ^,^^^^ of the doced^nt Wang into consideration
o^^^r available resources and the age, proba"^^^ life ^^pecta:^cyF physical and
menul condition, and ^Twen^ md ^on^bly a^^cipated :future neeis of the
minor ot in^omp^tent or'th^ ^^^^^^^^ ^^^^ estate of the a^eceaentq

A vaitTM^r, instrm^^^^ of disclaimer ^^^^d b^^ ^^ cvut under this
division shall be executed and be deliv=ds ffl.M, e^^ ^^^orded ":^in the
^e and in -the marmex in which the person could have disc)Akaod if the,
person were 1^^in& an ^^t, and ^^^^teut:

^^^ A ^^^ ^^^^^er of ^rope.^ that i8 subject w P, b^^^ome
interest ^reated: ^Y the ^na^ve in^^nt is not e^'ec^ve ^^iess the
dzscl^:ime^. property ^sti^.^.^ a gift that ^^ ^epam^^ and distanct from
^ndi^^^^^^^d gifts^

(D) The disclaain= tshdIl Miver3 f ile, or ^Qord the di-selaimer$ or cauv^:
o.^:^ ^^e to be ^1o^;^, r . .. - jQj a^ .

^^^^ ^^^e di2cl iMt^ time ^^^ ^^^^^^ of thc,
xo^^^^^g dat as

(1) nle e^'ectiy^z date of the donative In,^trum^nt if ^^^ the, taker ne^
the tak^^^ ^^^^^^^t, hl ^^ property we finally a^^^^^^^ on that date,
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k2,, The date ^f th^ ^cc-amn:ce of the event upon whu^a both. the taker
and t^^ ^^^^^ interest ln. th^ ^^^^^ ^^^me, fmall^ ascerta€nable,

(3) The date on which ^^^ disc1a^^^^^^ ^^^^ M?JMM Years
age or is no longer an mcompeteatg wi^oix^ tendeting or repaying any

benefit received wbile, tho disclaimmt wais ond^^ ^^^e g^^.,to^^^
of agf^, or an ^.co€^^etmt, and ^^^ if a guard€^^ of a min^^ ^^ ^^com^^^^^
had fi:1ed, an appli^^afion pursuant to divi'sa^n (B)(4) of this section md the
pr^bate,divasaon. of the court orcommon pleas involved did not cssmext to
the gs.ardaan. execu.tin^ a ^^cl^en

(B) No disclaimer .austrameat is effective under ^^ section. if aither of
the following a^^^^s under th^ tmm of the disolaimer ^strumcnt,

(1) The diso.^imwxt ha-s power to revoke the disclaimer.
(2) The d.is^^^^^ may transfer, or direct to be ^^^ermdx to self the

on-dre legal and equitable ovniershi:p of ^.^ prcpezty subject to the di:^^^^^
^^^^^mnt.

(F)(1) Subject to division (F)(Z') of this ^^ction, if the ^^^^^t dgsciaimed
is created by a n.^^stanientary ^^st;um^nt^ the disclaimer ^^^trument sha11
be delivered pcrsonaUy or by ^ordfied mail. to the trwtee or ^^^^^on
who has legal. title to,. or p^^^^ssilon of, the ^^pedydis^laime&

(2) If fn.e interest disclaimed i^ ^reafed, by a. t^^ta^^^ ^^ont, by
intwtato succession, by a trwsf^^ on ^zat deed ^^^uiant to sec-Oon 5302-22.
of the :I^^ ^^ed Code, or by a certificate of title to a motor vebacle,
^^^craft5 or outboard motor that ^vid^^^^^^ owne^^hip of the, motot
vehicle, wat^^crw% or outboardms^^r that ^ t=^^erable on death ^ursuaut
to section. 213113 of the Revised Code„ the disclaimer insta~^.en.^ ^hal.^^ be
filed in the probate division o^^^^e cou€^ ofcomm^n -plew l.^ the county in
wh;,,^h proceed.mgs for the, administra.^^^ of the deced.enf^ estate have been
commenced., md an ^eputed copy of iho d^^cWmer i.ira^imment shall be
delivered pemnally or bs certified mail. to the personal representative of the
deccd:en#.As estaW.

(3) If no proocedings for the admaai^tratioii. ^^ the ^^^^^^^ estate have
been commenced, the disolmmer z^^tument shall be fil.ed ia the probate
division of the court of common pleas in the county in whicli proceedings
for the ° ^^stmdon of the ^^^denX59 ^^^^t might be c€^-en^^
according to law. The ditel^imer ins#:nimen^ ^I be filed and andexed^ and
fees charged, in ^^^ ^^in^ manner as provided by law for an application to be
appointed as personal z^^^^^^nta^^e to administer the decedd&s. estatee The
disclaimer is e^.^cti^e whether or uo^ proceedings #heroaftor^ ^^ commenced
to ^dtnini^ter tha docedent's -mtate. If proceedin^s thereafter are commenced
foK the admi-tiistzation of the decedwnfs estate, they shall be l"xled under, or
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cssnsoli.da^^ed with, the. case number assigned to the disclaimer anstr^mon^
^^^ If ^ ^^terest in real estate is ^^sclainied, an ex^^.^^ copy of the

^^^laimer imtram^t alsoshaY^ be recarded in the.office of the:reco^^^ of
th^ ^^un^ in which the real estate is ^bcaWo The disclaimer a^sv=ent
sball Aa nalu€^ a degmipti^n of the real es:^te. with ^ufficient certainty to
i^entify it, ard sh; ^^ contain an-f^^^^^^ to the, record ofth^ i.4t tbgt
^rea^^^the ix^^erea: di^^laimed. 1-f t^^^ to. die rW estate i^ ^egiswre-d under
Chapters 5309. -md 53s.0w of the Revi^ed-C€^-4^, the d^^^laim^^^.^:^^r^st ^.^^l
be entered as a ^^^orial on the ^aet cerd.icate of tit1e4 A qjxm^^ of a
disclaimaw ha^ no dower or otlier interest in: the mal esta;o- di^^^^fted^

(G). ^^nati^^ ^^^^mt. expressly pr^e^^s d^_^
ie for -tta Y '^ ^ a-m-pgiZ ^ t df" a, ^^ ^^meat Wx^P=. ,:

pm= ^^ ^^ ^Q=tim :^^s=m=L th^ ^^^^erty part o^^^^perty, or interee,
in :p^qp^w.6:^ ^^la^^^^ and ^^ ^^ ^^^^t that is to take effect in
pos^e^^on or ^J€^^:^t at or ^ar the t^aa.^^.^.^on of the ^ter^^^
^^claimedR sball. ^^^^d, be ^^nbu^d^ or €^^erwis^ be ^ispoget^ of, and
shall be accelerated, in the foll^,%dag rpanner,

(1) ^^ ^^^sWe *a-1es^^ succession is disclaimed, as if tho diselaimant
had predeceased the decedent;

(2) If the di^^^^^^^^ is onr, de^ignate3, to take purma^^ to a po^^^ of
a.^^^^^^^t ex^^ed by. a te^^^ntn-y Wtnmentr as if the: disclaimavt
. had ^^^^^easodthe d^nee of, Eb^ ^ow^^

( :T^ If the donafiw instrument is a nonte^ftmntay instnment, as if the
^^^airmnt had died ^e-fem the ^^^^tivt date of the nr^^tam^^^
^suumen^^

^^^ If the ^^^^laira= a^^ of a ^^igry fight, poww; privilege, or
:^^^^ as i-f thP r€ght; power, PrbAlep, or ?immun^^ ^^s a^^vr- in the
donative inst€-ummt.

(H) A disclaunret y^^Sumt to thi^ ^ection is eff^cti^^ os ofry and €^^^^^^^
back for all purposes to$ the date upon ^^ch the taker and the takee^
interest have been. finally as^^ttaffied,

(I) A ^^claimn^ who has a, present and fa^^^ iiiterest in property, and
disclaism the disdaumin^^ prosen:^ interest in Vh^^^ or in ^art.r is cc^ide'red
toha^e di^^lainaed the disc1aimants fab-ueinterest.^ ^^ same extent, unless
a contrary intenfian ^^^^^^ ^^ the disclaimer ^strumeat or the donative
instrument.. A . disc:laiman^ is not ^^^^l-ad:ed from ^^^^ving5 as an. a.^^^^fi-vYe.
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taker, a bmefici^^ ^^^^^ ^n the ^^^pzrty .di^^^aimed, ^^^^^s a contray
inten:^^n a^^^^^ a -to. digoidmer or ^ the donative ^.strument.

(T) The discEs.:Lmant°s ri& to disclaim ^^^r this s^c.6Qn is barred Lfi
. . ,. y............

%('^^a 1. . .^. . . .. . . .

i. ; the disciaimant does any ofthe ^'^^flouing;
(1) Assipsy conveys, ^^cumberaxi pledgws or tr,^nsfers-,: or contmcN to

assign^ convey, ^ncuni^en ^ledge9 or transfa, the. property ox, an-y intemst in
it;

(2) Waives €.-P writing the. di^^Wmants right to disci^^ and exec€^^s
and de1iversA f^es, oT ^^..^Mords the ^^aiver in the- manner provided in this
section for a discZ^mer M'.st'-Umentp

(3) A^^^^^^ ^^ p-ropeny or an fin^^^^st in i#}.
(4) ^^m-Ats or a4t^^^ i a sale or other disposiden of the:prs^^^ pursuant

to. ju€ia:^ial . action agaia^t thio di^^Wmant
(K) A ^llduxciary's appiacation &Y appoa^^ent oii;^^^^1603 oi~

aiut.^^ as a fWuoiary doe.ry M w m a he_u&i e a rk
n.... .. . ... .. q^ '^ s^ilt ^ a m x

a^

€^ ^ n.v . ^aar ^ ^e
d€sclae^mfs iight to disclaim a righ^ power, privilege, or ^mmu^ty "s^
pers. 2L_fiducf ^ ^ ^^^efiQi rwr°s nf ^ ^^ dz

(L) The nght to s^i-soiaim under this section exists i^^^cti^^ of anv
Umi;^tion on the inte.^^^ ^f the disciaime.tat in the na^ue of a spendtb^^
^^ovision or s€^iar.^siriction,

(M) A di^^laimw iwtrment or ^^^^ waiver of Y.h:^ right to dascl;ai^:
that ha^ been em^outeai and ^e'll.veredr fiied, or ^corded as required ;^y tWs
a rWl =xor, i:g: fmal a^id ^indin^ upon ali persons>

(N) The r:Mat to ^^wlaia^ and the pro^^dtires for disclaimer ostabli^^ed
by thi^ wca^n are in addition: to, and do not ^cludo or abgidgo, any other
rigbts or ^rocea: ^^-w JJ= exist or ^ p-er^ ex^^^^ ^^^r any ^^^^
section of the Rc-5^ks:d Cbz^e.or at connuon law to ^^^ignp. OOnvey} reaease;
refuse to, accept; rc>^^ounce„ waive, or disaWra. progerty.

^^^(^) No person %s& liable fbr distrabuting or €^^^posingof prop^^y in a
mnaer inoonsisu^^ with the te= €^^a v^lid €iasela.a:mer if ihe: & ^.^}s^^^^on or
disposition is otihenmse p;°^^^r md the person has no a^^.^.al ^owi^ ^^e of
^^e dis^^^^in"er,

(2) No ^erSQU i-S liable for, da^^but€^^ or disposing of property in
reliance upon the ^^^ of a d^^^^^mer thati^ ^^^ ^^cau^^ the v'ght of
disciai^.^.^^ has ^^^n waived or ba.ared if the distnbution or dispos^;iOn g^
othenvi^^ ^ro^^^ and th^ person has no actual knowledge. of the fac-^ ^^
^,-onsti^^^ a waivet or bar to the right to di^^laim.
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(P)(1) A disclaim^t may d€^^^^ pum>^^^ to this ^wtion. any .anterest
ift p-mpeaty that is in. tx^ten^^ on September 27, 1976, if oither the interest
in: the property ot the Wxer of the interest ^n the prs^perty is: not finally
^^^^^^^^^ on that damo

(2) No disclaimer ^^^^^ ^ummt to ttii.^ ^^^gn d^stroys or
dimini^^^^ an iiittaest in property ^^^ exi^^ on September 27s 1976, in -any
person other than ^^e discla€ma.nto

Laa, ...^s.. ==

^Ecr.-ON 2. That cxi^^^ smdon^ 319.20x 1705,025 57a.3.08g 5e 1517Y
and 581536 of the Revised Code ffe hereby ^^^^le&

^^^^^uxt 3, Sections 319.20, 57 1 3r08, and 5715.27 of the ^^^wd Code,
m amended by this act^ ax^ ^emedial i^r, nature an^^ apply to the ^ ^eam at.
issue in any appli^4don for oxemption from u,.^tion pendi-ag before the Tax
Comm€ssionez, the . Board ef Tax Appeals, the, Court of Appeals, or the
Si^^em^ ^ud on ^^ eff^ati^e, date of fl-As a.^^ and to that property that ^s
the subject of any ^^phoa:.^om

^^CTTONI 4. Tte: amendments ta divisi^ (A), (B)y (G)f (K), ^, an'^ (Q)
of section 5815.36 of the R^^^ Code contained in Section ^ of thi;^ ^t am
inwnded to cIarify and be declaratory of the, law as it existed p':ax ^^ the
enactment €^^t-hi s act md shall be constmod

^EMON 5,. The. ^em^ral A^^ew bl.y rwognizes that see^.^on 2518 of the
hitema^^ ^^^nu^ C6& a^fln^s a ^^ifi^^ ^^^Imbnez, in part, as a wiifton,
ref€sa,l. by a pexson: to accept an iatermt i^ ^^^pg^,xty that is received by the
transferor of the inter^st within ain^ ^^^ ^^ the Wax of the date on
which the transfer.^^^afing the i;^^^^eaf i^ ma& and the dat^; on which the
person attai:^ twenty-one ^e= of ago, By =end^^^ ^iv^^^^^ (D) of section
5815,36 of tta^ Revised Code to ehm^^ate a mfe.^ence to the nine-month
ptriodr the General Assembly ittond.^ to create the possibirity that some
disclaimers governed by tb-e law of this staw will ise qualified under aectLon
2518 of the In^^^^l Revenue Cbde and somewa^l -a^^ be ^^ified u^x^^r that
^^^on,
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SEcTwN 6.> Sec'^^n 1705:02. of the Rensed Code, as ^en^ed by this
^^^^ ^^ ^^ction 5701.14 of the Revised.Codey as enacted b; ;v i^. vA, apply
to limzftd l"a^^^'li^ ^ompanies ^t were €^ existence pri^r to #^^ ^^^^^
^^^ of #his° W. and ^^t.assert to be nonprofit limited liability ^^mpaniies.
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^^ ^^^ ^^^ of Rep.^^^^^^atlives.

Paflsed z^ ^9

App^oved.

^^^^or
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The sec€^^^ ^^^ering o:^ ^^^v of a:^^eral and ^^^^ ^^ ^^^ is
compze^a and ia conformziywith the Rev^^ Code.

Directoa°, Legislative Service Commissa`on.

a^.ed, in the o^oe of the Se^^e^ of State at Colum^Susp Ohio, an ^o
^^ day of^^̂ A. D> 20

S-ecretary of S-tate,

File No^ ^^
Awl

^^^^tfve Date. /'-^ 'D /o 6
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T1rI^^ 6

Commerce and Trade

SUBTITLE 117

Other Laws Relating to Commerce and Trade

CHALPTER 18. LIMITED LIABILITY COMPANTY ACT

Subchapter IV. Managers

§ 1$w402 Management of limited liability com^an .y.

Unless otherwise provided in a limited liability company agreement, the management of a
lixaiited liability company shall be vested in its members in proportion to the then current
percentage or other igi^^^^t of members in the profits oI'1ac limited liability company owne3.by
a3.l. of the members, the demion oI'm^bers €^wridng more than 50 percent oI`th^ said percentage
or ot1ZerR^terest in the profits controlling; pra-vid^d however, that if a limited liability conipany
agreement provides fc^^ the management, in whole or in part, of a limited liability company by a
manager, the management oI'the limited liability company, to the extent so provided, shall be
vested in. the manager who shall be chosen in the m^^ provided in the limited liability
^^^^^y a^^^ent The manager ^hal1also hold the offices and have the responsibilities
accorded to the manager by or in the manner provided in a ii^^ed liability company agrement.
Subject to § 1 8m602 oI`1his title, a manager shall cease to ^e a manager as provided in a lanai.ted
liability company agreement. A limited liability company may have more than I manager.
Unless otherwise provided in a limited liability company agreement, each member and manager
has the authority to bind the limited liability company.

68 Dela Laws, c, 434, § 1; 69 Dei. Laws, c. 260, § 24; 70 Del. Laws, c. 75, § 19; 70 DeI. Laws, c.
186, § 1; 71 De1. Laws, ce 341, § 12; 72 Del. Laws, c. 129, § I l.y

APP 0059



26 CFR 30L7701m3 m CIASSIFICATION OF CERTAIN BUSINESS EN°I'ITaES.

^ 301.7701. -3C'lassi^cataon of certain business entities.

(a) In general. A. business entity that is not ctasst^^^ as a coToratiors undie § 301.7701-2(ffl M , (3j f4j
(an eligzbZe enW3r^ can elect it, classification fc^^ federal tax purposes w provided ijn.

this section. An eligible entity with at least two members can eyeet, to be classified as either an
association (n€i thus a coxporadon uta.der § 31,11.770i^2^ ^ ) or a partnership, and an. eligible entity
v 'th a single owner can elect to be classified as an association or to be disregarded as an entity
separate fTom its owner. Pa.ra^^h (b) of this section provides a default classification for an eligible
entity that does not make an eIectaom Thus, elections ^ necessary only when an eligible entity
chooses to be classified init:a.11y as other tn.an. the default classification or when, aflx eligible entity
chooses to change izs ciassifica.ti-oxa. An entity whose classification is deterinined under the default
cl^^^if-ication retains that classification (regusiless of any changes in the m^^bers' liability that occur-s
at any time during the time that the entity's o1a:ssifi^atian is relevant as defined ix^ paragraph (d) of this
section) until the entity makes an electio^ to change that classification under paragraph (c)(1) of this
section. ParagWh (c) of this section provides rules for a^akin,g express elections. Paragraph (d) of this
seckia3x provides spea;ial. rules f€ar foreip eligible entities. Paragraph (e) of this section pro'Vides
special rules for classifying entities resulting from pa.r^enhip terminations and divisions under
section 708(b). Paragraph (f) of tixgs section sets ^orffi the effective date of this section and a special
r.ale relating to prior periods.
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