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T ATEMENT OF THE FACTS

A Statement of the Case.

HMSA Properties, LLC, is a Delaware limited Hability company which holds fee title to
real property located at 1995 Summit Commerce Park in the City of Twinsburg, Summit County,
Ohio. HMSA Properties, LLC, is 1 single member LLC. Hs sole member is Hitachi Medical
Systems America, Inc.

The City of Twinsburg and the County of Summit granted enterprise zone abatement to
HMSA Properties, LLC and Hitachi Medical Systems America, Inc. for the Summit Commerce
Park property. Thereafter, an authorized officer of Hitachi Medical Systems America, Inc.,
acting on behalf of both entities, filed an application with the Ohio Tax Commissioner on the
Comumissioner’s prescribed form (DTE 24),

The Tax Commissioner dismissed the application because it listed HMSA Properties,
ELC as the “title owner” on page 2 of DTE 24 instead of as the “applicant” on page 1 of the
form. Instead, and fatally according to the Commissioner, appellants had listed Hitachi Medical
Systems America, Inc. - the sole member of HMSA Properties, LLC -- as the “applicant.” The
Ohio Board of Tax Appeals affirmed the decision of the Tax Commissioner., Appellants, HMSA
Properties, LLC and Hitachi Medical Systems America, Inc., appeal to this Court,

B. Factual Background.

Hitachi Medical Corporation sells and services medical diagnostic equipment around the
world. Its U.S. affiliate, co-appellant, Hitachi Medical Systems Amertca, Inc., (“Hitachi
America”) is headquartered in Twinsburg, Ohio. {(Supp. 14.) It employs roughly 170 people in
two adjacent buildings located there. One of these two buildings is the subject of the exemption

application at issue in this appeal. (Supp. 14.)




Originally, Hitachi America occupied a single building in Twinsburg but as its business
and its services grew, it explored expansion opportunities. (Supp. 15.}) In assessing the prospect
of expanding, Hitachi America approached the City of Twinsburg and discussed the possibility
of participating in the enterprise zone abatement program. The city’s response was ‘‘very
favorable” -~ offering to give Hitachi America a ten-year tax abatement: 75 percent for real
property and 50 percent for personal property. For its part, Hitachi America agreed to invest
$3,000,000 in real and personal property and to create new jobs at the Twinsburg facility. (Supp.
16.)

Given Twinsburg’s offer for tax sbatement, Hitachi America launched its plans to
expand. The first step was to acquire the property adjacent to its existing building. {Supp. 19}
Hitachi America ultimately formed a Delaware limited Hability company, HMSA Properties,
LLC, to hold title to the property. (Supp. 21-22.)

There is a complete identity of interest between Hitachi America and HMSA Properties,
LLC. Hitachi America is the sole member of HMSA Properties, LLC. (Supp. 22) As its sole
owner, Hitachi America controls HMSA Properties, LLC. {Supp. 18.) HMSA Properties, LLC
does not have its own employees or officers; the officers of Hitachi America act on behalf of
HMSA Properties, LLC in their capacity as officers of Hitachi America. No one else but Hitachi
America acts for HMBA Properties, LLC. (Supp. 18-19.) Both entities use the same address;
HMSA Properties, LLC owns nothing other than the subject property for which Hitachi America

pays all of the bills. (Supp. 22-23, 30.)

! Title to the new property was indtially taken for Hitachi America in the name of Alairis
Properties, LLC (“Alairis”) but was subsequently transferred to HMSA Properties, LLC. {(Supp.
20-21, 56-59.)



HMSA Properties, LLC has no separate existence from a tax standpoint. (Supp. 22.)
HMSA Properties, LLC does not file tax returns separate from those filed by Hitachi America.
{Supp. 22.) The real estate taxes on the property are deducted by its sole member, Hitachi
America, as are depreciation and insurance expenses. It was Hitachi Americs that entered info
thé enterprise zone agreement with the City of Twinsburg and Summit County in June of 2004.
(Supp. 23-24.} As its sole member, Hitachi America, directs and takes all action on behalf of
HMBESA Properties, LLC. {(Supp. 29.)

Both the Summit County Council and the Twinsburg City Council passed resolutions
approving the grant of enterprise zone abatement to Hitachi America and HMSA Properties,
ELC. (Supp. 45-46, 47-48)

In October of 2006, Richard Kurz, an officer of Hitachi America, acting as the sole
member of HMSA Properties, LLC, signed and filed with the Chio Tax Commissioner an
Application for Real Property Tax Exemption (DTE Form 24} for the property that was the
subject of the enterprise zone agreement with Twinsburg and Summit County. (Supp. 25.) He

did so representing both Hitachi America and HMSA Properties, LLC:

Q. Okay. And on whose behalf did you sign and file this application
form with the State?

A, As officer of HMBA, Inc., I signed it as an officer representing
Hitachi, HMSA Properties, LLC.

Q. Were you authorized to sign and file this on behalf of HMSA
Properties, LLC?

Al It was my understanding as an officer of the sole member, [ was.
Q. It {was] your understanding that’s what you were doing?
Yes.

{Supp. 26.)




On the first page of the DTE 24, Mr. Kurz listed the applicant’s name as Hitachi Medical
Systems America, Inc. {2 party to the enterprise zone agreement and HMSA Properties, LLC’s
sole member), and, on page 2, identified the fee title owner as HMSA Properties, LLC. The
addresses listed for both entities were identical. (Supp. 25-27; 49-503.

On June 1, 2009, Appellee Tax Commissioner denied the application for exemption of
the real estate from taxation. {(App. 22-23.) His sole reason? While the application clearly and
unatnbiguously represented that HMSA Properties, LLC was the fee title owner of the property
gt the time the application was filed (Supp. 50, line 4a), on the line next to “Applicant Name” --
instead of listing “HMSA Properties, LLC” - it listed the name of its sole member, Hitachi
Medical Systems America, Inc. (App. 22; Supp. 49.) The Tax Comumissioner reasoned that since
Hitachi America was not, itself, the fee title owner of the property, under R.C. 5715.27, it could
not apply for the exemption. (App. 22.) In other words, the Commissioner insists that the
exemption be denied hased not on the information contained in the form, nor upon any claimed
misrepresentations in it, but because HMSA Properties, LLC lsted the name of its sole member
as the name of the applicant rather than its own.

Hitachi America and HMSA Properties, LLC appealed the Commissioner’s Final
Determination to the Ohio Board of Tax Appeals. A hearing was held before an Attorney
Examiner at the BTA on June 25, 2012. (Supp. 1-44.) Two witnesses testified on behalf of the
appeliants at the BTA hearing: Richard Kurz (who signed the DTE 24 application) and Larry
Finch, the Director of Planning and Community Development for the City of Twinsburg, No

witnesses were called by the Tax Commissioner. (Supp. 42.)



On September 16, 2013, the BTA issued its Decision and Order affirming the Final
Determination of the Tax Commissioner. {App. 15.) Hitachi America and HMSA Properties,
LLC filed their Notice of Appeal to this Court on October 15, 2013.7

ARGEMENT
Introduction

The decision of the BTA, affirming dismissal by the Tax Commissioner, misses the point.
This case does not present a guestion of whether HMSA Properties, LLC is an entity entitled to
claim an exemption from real property tax. Of course, it is entitled to do so. Rather, this is a
case where the Tax Comunissioner would have this Court exalt form over substance and deny
enterprise zone abatement to an entity that applied for such exemption simply because its name
was listed on line 4 of the application form (DTE 24), rather than on the first page of the form.
Such a result is not supported by the evidence, logic or case law,

The BTA heard undisputed testimony that HMSA Properties, LLC was the entity
applying for the tax exemption. {Supp. 26.) It also heard that HMSA Properties, LLC, having
been granted that exemption by the City of Twinsburg and County of Summit, submitted its DTE
24 in the only manner it could ~ through the authority and signature of an officer of its sole
member, Hitachi Medical Systems America, Inc. (Supp. 18-19.)

No one has suggested that HMSA Properties, LLC is using Hitachi Medical Systems
America, Inc. as the “applicant” because HMSA Properties, LLC would otherwise not be eligible
for the exemption. Instesd, the Commissioner takes the position — in conflict with and

unsupported by the instructions and pre-printed portions of the DTE 24 — that the failore to list

% On October 16, 2013, within the 30-day appeal period, appellants filed an Amended and
Corrected Netice of Appeal in order to add the Summit County Fiscal Officer as an appellee.

{App. 1)



“HMEA Properties, LLC” on the first page of the form ends any and all discussion of the issus,
That is not the case.

The Bupreme Court reviews de nove the jurisdictional sufficiency of property tax forms.
Groveport Madison Local Schools Bd. of Edn. v. Franklin Cty. Bd of Revision, 137 Ohio 8t.3d
266, 2013-Ohic-4627, 4 8. For the reasons set forth herein, this Court should reverse the decision
of the Ohio Board of Tax Appeals.

Froposition of Law No. 1

Where an application for enterprise zone tsx abatement on the Tax
Commissioner’s prescribed form is signed and filed by an authorized
representative acting on behalf of both the owner of the subject property and
the owner’s sole Hmited Hability company member and where both the owner
and its sole member are identified on the form, the jurisdiction of the Tax
Commissioner to consider the spplication is properly invoked.”

A, The Application was filed by the “Owner.”

Jurisdiction was properly invoked and the Tax Commissioner should not have dismissed
the enterprise zone exemption application of Hitachi America and HMSA Properties, LLC, since
the application was filed by the “owner” as that term is wsed in R.C. 5§715.27(A). R.C.
5715.27(A) reads:

Except as provided in division (A¥2) of this section and in section 3735.67 of the
Revised Code, the owner, a vendes in possession under a purchase agreement or a
land contract, the beneficiary of a trust, or a lessee for an initial term of not less
than thirty years of any property may file an application with the tax
comumissioner, on forms prescribed by the commissioner, requesting that such
property be exempted from taxation and that taxes, interest, and penalties be
remitted as provided in division (C} of section 5713.08 of the Revised Code.

R.C. $715.27(AX1).

* Proposition of Law No. 1 addresses Appellants’ Assignments of Error Nos. 1-9 in their
Amended and Corrected Notice of Appeal.



The exemption application in this case was filed by the owner of the property. The
application was signed by Richard A. Kurz, an authorized representative of HMSA Properties,
LLC and an officer of iis sole member, Hitachi America. HMSA Properties, LLC is a single
member Delaware limited liability company which, by its very nature, can act only through its
sole member, Hitachi America. The members of g Delaware LLC have the rights of
management of the entity in proportion to their ownership interests, and each member “has the
authority to bind the limited lability company.” Del. Code Amn., Title 6, 18-402,

HMBA Properties, LLC does not have separate officers or directors. {Supp. 18} I does
not have its own employees. /d. No one acts — or could act - on behalf of HMSA Properties,

LLC other than Hitachi America. Id. Such was the uncontroverted testimony of Mr. Kurz at the

BTA hearing:

Q. Does anyone other than Hitachi Medical Systems America,
Inc. act on behalf of HMSA Properties?

A No.

Q. When you sign, have there ever been occasions where you
sign documents on behalf of or acting on behalf of HMSA
Properties?

A This abatement was the example.

Q. When you signed documents on behalf of HMSA
Properties?

A { always sign under my capacity as vice president of
Hitachi Medical Systems America, Inc.

{Supp. 18-19; emphasis added.)

it was the avowed intent of Mr. Kwrz to sign the DTE 24 exemption application on behalf

of HMESA Properties, LLC:



Q. COkay. And on whose behalf did you sign and file this
application form with the State?

A. As officer of HMSBA, Inc, I signed it as an officer
representing Hitachi, HMSA Properties, LLC,

Q. Were vou authorized to sign and file this on behalf of
HMSA Properties, LLC?

Al It was my understanding as an officer of the sole member, |
Was.

Q. It [was] your understanding that’s what you were doing?
Yes,

{Supp. 26.)

The DTE 24 form is the “form prescribed by the commissioner” for an enterprise zone
exemption application. R.C. 3715.27(AX1). The only imstruction provided to an applicant
regarding execution and submission of the DTE 24 appears on the first page of the
Commissioner’s form: “This application must be signed by the property owner or the property
owner's representative.” (Supp. 49, emphasis added.) No one disputes that Mr. Kurz was the
anthorized representative of HMSA Properties, LLC, the fee title owner to the property.

Additionally, as it sole LLC member, Hitachi America “has the authority to hind”
HMSA Properties, LLC.  Del. Code Ann., Title 6, 18-402.% “[Tthe question of agency is
determined by reference to whether the person filing the appeal was in fact authorized by its
principal to file it.” Toledo Bd. of Educ. v. Lucas Cty. Bd. of Revision, 124 Ohio St.3d 490,

2010-Chio-253, 924 N.E.2d 345, 124.

* The same is true under Ohio’s limited Hability company law. “Every member is an
agent of the company for the purpose of its business, and the act of every member, including the
execution in the company name of any instrument for apparently carrying on in the usual way the
business of the company binds the company, unless the member so acting has in fact no authority
to get for the company in the particular matter, and the person with whom he is dealing has
knowledge of the fact that he does not have that authority.” R.C. 1705.25(AX1).

8



In Yoledo Bd. of Educ., Vistula Management Company filed a board of revision valuation
complaint under R.C. 5715.19 on behalf of Michaelmas Manor, the owner of the property. R.C.
3715.19(A) permits a person “owning taxable real property in the county” and certain other
persons to file a valuation complaint with a board of revision. Vistula Hsted itself as the
“complainant” on the complaint form and listed Michaelmas as the title owner of the property on
the line identifying the “owner.” On line 5 of the complaint, Vistula simply described its
relationship with Michaelmas as “management company.” Toledo Bd. of Educ. at 3.

The Court acknowledged that the statute does not expressly permit a management
company to file a valuation complaint and the school district argued that the statutory list of
eligible complainants was exhaustive. /4. af 925. Nonetheless, it held that Vistula “raised the
inference that it was acting on behalf of the owner which it identified on line one” of the
valuation complaint. Jd. at 920. The Court derived this inference solely “because a property
manager or management company furnishes management services to the owner for a fee and
performs those services on behalf of, and for the benefit of, the owner.” Id. at 17, citing
Appraisal Institute, The Adppraisal of Real Fstate (13® Ed. 2008). Accordingly, this Court
reversed the BTA’s decision that Vistula’s complaint was jurisdictionally defective. 1d. at §31.

The same result should hold true here. In fact, in this case, the Tax Commissioner had
better indications of the relationship between Hitachi America and HMSA Properties, LLC from
which to draw an inference of agency than in Toledo Bd. of Educ. Hitachi America listed itself
as “applicant” on page 1 of the DTE 24 and identified HMSA Properties, LLC as the title owner
on line 4. (Supp. 49-50.) The same address - 1995 Summit Commerce Park — was listed for
both Hitachi America and HMSA Properties, LLC. Id. “HMSA” are the initials of Hitachi

Medical Systems America, Inc, its sole member. (Supp. 22.) Submitted with the exemption



application, as required by the instruction on page 1, was the Summit County property record
card for the Twinsburg property. (Supp. 53-55.) While listing HMSA Properties, LLC as the
property owner, the notes section on page 2 of the property record card slso referenced the
“pending abatement for Hitachi Med Systems.” (Supp. 54, emphasis added.)

The Tax Commissioner also had a copy of the resclutions of the Summit County Council
and Twinsburg City Council indicating the Hitachi America was a party to the enterprise zone
abatement agreement. (Supp. 45-48.) Further linking Hitachi America with HMSA Properties,
LLC, was the deed to the subject property, which was provided to the Commissioner, and listed
the title owner as “HMSA Properties, LLC, an Chic {sic} limited liability company (“Grantes™)
whose tax mailing address is o/o Hitacki Medical Systems America, Inc.” (Supp. 57, emphasis
added.) Al of these facts wers indicia of the relationship between Hitachi America and HMSA
Properties, LLC which “raised the inference” of authority on the part of Hita,chi Asnerica fo file
the application. Toledo Bd. of Educ., 124 Ohio St.3d 490G, 2010-Ohio-253, 924 N.E.2d 345, at
920.

B. An exemption application by an LLC’s sole member suffers no jurisdictional
defect under B.C, 5715.27, as retroactively amended in 2008,

In addition to permitting the “owner” to file an application for exemption, R.C. 5715.27
also states that “a vendee in possession under a purchase agreement or a land coniract, the
beneficiary of a trust, or a lessee for an initial term of not less than thirty years of any property
may file an application with the tax commissioner.” R.C. 571 5.27(AX1}. The statute, therefore,
recognizes that other entities that possess an interest in the property and a legally cognizable

relationship with the property owner may apply for an exemption.”

* This version of R.C. 5715.27 was in effect as of the time of the Tax Commissioner’s
hune 2009 Final Determination, vet the Tax Commissioner cited the prior version of the statute

10



Hitachi America, as its sole member, has an interest in the property owned by HMSA
Properties, LLC that is indistinguishable from — if not greater than — the interest held by a thirty
year lessee, the beneficiary of a trust, or a vendee who possesses land under a purchase
agreement. House Bill No. 160’s expansion of the list of persons who may file an exemption
application evidences the General Assembly’s intent to allow entities like Hitach America to
apply for the exemption. If the statute is construed otherwise, as more fully discussed below, it
runs afoul of the equal protection guarantees of the Ohio and United States Constitution.

The 2008 amendment to R.C. 5715.27 was in direct response to the decision of this Court
in Performing Arts School of Metro. Toledo, Inc. v, Wilkins, 104 Ohio 8t. 3d 284, 2004-Ohio-
6389, 819 N.E.2d 649. The amendment adopted the position put forth by Justice Lundberg
Stratton in her dissenting opinion in the Performing Arts case. Justices Resnick and Pfeifer
concurred.  In Performing Ares, which predated the amendment to R.C. 571 5.27, a tenant under
a lease of only 39 months filed an application to exemnpt property owned by its landlord. The
Tax Commissioner denied the application because the short-term tenant was not the owner; the
BTA and this Court affirmed upon a strict reading that “owner” means only legal title owner, .
at §i4.

The dissent opined that R.C. 5715.27 did not require that the “owner” filing the
application for tax exemption be the owner of the fee simple estate at issue in the application.
Instead, the disseni read the term, “owner,” as referring to the owner of Hany” properly and

invited the General Assembly to clarify the statute:

which only listed the “owner” as the applicant. Section 5715.27 was smended as part of 2008
Sub. H.B. No. 160, which became effective June 20, 2008. Section 3 of Sub. H.B. No. 160
stated that the revised version of R.C. 571527 applied to all exemnphtion applications then
pending before the Tax Commissioner, BTA or the courts. (App. 35.) As of June 20, 2008, the
DTE 24 filed in October 2006 by Mr. Kurz was still pending before the Tax Commissioner.

11




By stating that the owner of “any” property may file for an exemption but not

defining or limiting the term “owner,” | believe that the General Assembly has not

limited the term to particular kind of owner, such as the owner of the legal title to

the fee simple. If the General Assembly did not intend that only the owner of the

legal title to the fee-simple ostate file an exemption application, then I invite the

General Assembly to clarify the siatute.

Performing Arts, at 729 {Lundberg Stratton, J., dissenting). The dissent also acknowledged that
a “user of the property may sometimes also be recognized as the owner.” JJ. The General
Assernbly amended the statute to conform with the dissent’s reasoning.

In this case, Hitachi America was the occupant, possessor and user of the property which
is the subject of the abatement. (Supp. 13-14.) No one else occupies the property, and Hitachi
America does not sublease any of the space to third parties. {(Supp. 14.) Additionally, as sole
mermber of HMSA Properties, LLC, it is tantamount to the owner of the property, M is and will
be the user of that property as long as HMSA Properties, LLC owns it. The General Assembly
followed the suggestion of the dissent in Performing Arts and evinced its intent that the universe
of applicanis not be limited simply to foe title owners. As such, even if this Court determines
that HMSA Properties, LLC was not the technical applicant, Hitachi America is the equivalent of
those persons entitled to file an application under amended R.C. 5715.27.

The fact that R.C. 5715.27, as retroactively amended in 2008, lists the owner, 2 land
contract vendee, a beneficiary of a trust and a long-term tenant s qualified to file an application
for exemption does not mean that this is an exclusive list. Accordingly, this Court needs to
construe R.C. 5715.27 in light of the icgis];ative intent behind the amendment, thus limiting the
continued precedential effect of the majority opinion in Performing Aris.

An analogous situation was addressed by this Court when the General Assembly, in 1998

Sub. H.B. No. 694, amended R.C. 5715.19(A) o expand the identity of persons authorized to §le

a board of revision complaint on behalf of an owner:
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We disagree with the school board's reading of the statutory amendment. What

the school board overlooks is that the General Assembly had a very precise

purpose in epacting HL.B. 694. That amendment was enacted in response o our

decision in Sharon Village Ltd., 78 Ohio St.3d 479, 678 N.E.2d 932, and the bill

reflected a legislative intent to “undo the impact of that decision and thereby

widen the pool of persons who may file a property-valuation complaint on behalf

of a property owner.” Dayton Supply & Tool Co., Inc., 111 Ohio §t.3d 367, 2006~

Ohio-3852, 856 N.E.2d 926, 4 42 (Resnick, J., dissenting),
Toledo Bd. of Educ., 124 Chio 5t.3d 490, 2010-Ohio-253, 924 N.E.2d 345, at 26 (emphasis
added); see also Maralgate, 1.L.C., 130 Ohio §t.3d 316, 2011-Ohio-5448, 958 N.E.2d 153, at
§23-26 (subsequent amendments to R.C. 5713.30 rendered prior interpretations of litile
significance},

Any doubt that the General Assembly intended to permit the sole member of an LLC to
apply for an exemption is quickly resolved by R.C. 5701.14 which states in relevant part:

A single member limited liability company that operates with a nonprofit purpose,

as described in division (A) of this section, shall be treated as part of the same

legal entity as its nonprofit member, and all assets and liabilities of that single

member limited liability company shall be considered to be that of the nonprofit

member. Filings or applications for exemptions or other tax purposes may be

made either by the single member limited liability company or its nonprofit

member.
R.C. 5701.14(B) (emphasis added).

The enactment of R.C. 5701.14 was also a part of 2008 Sub. H.B. No. 160, {App. 43-58.}
The General Assembly enacted these new and amended code sections in direct response to the
authority on which the Tax Commissioner cited in its Final Determination in the case at bar,
Performing Aris, 104 Ohio St. 3d 284, 2004-Ohio-63 89, 819 N.E.2d 649 and Sunrise Residential
& Life Skills Center (Apr. 6, 2007), BTA No. 2006-A-1034, both of which involved non-profit
corporations. In enacting Sub. H.B. No. 160, the General Assembly recognized the commonality

of interest possessed by a single member liability company and its member and this Court should

allow either the single member or the limited liability company to file for exemptions.
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This Court has acknowledged the commonality of interest of an LLC and its sole member
in tax cases. In Maralgate, LL.C. v. Greene County Board of Revision, 130 Ohio $t.3d 316,
2011-Ohio-5448, 958 N.E.2d 153, the issue before this Court was whether a parcel owned by an
LLC (Maralgate) was under “common ownership” with a separate parcel owned by the LLCs
single member (Turner Family Partnership) for purposes of R.C. 57 13.30, Ohio's CAUV statute,
4. at §2. The Court rejected the county auditor’s strict interpretation that the parcels could not
be under common ownership because the LLC and its sole member were separate entities:

Different corporate entities—such as Tumer Family Partnership and Maralgate—

are said o be under common ownership when they are parent and subsidiary, or

when they cach have the same members or shareholders, See, e.g.,, Union Bldeg. &

Constr. Corp. v. Bowers (1958), 110 Chio App. 81, 86-87, 12 0.0.24d 254, 158

N.E.2d 386 (fact of “common ownership” of the two parties 0 a transaction did

not avoid sales-tax obligation where the sales tax vendor was a wholly owned

subsidiary of the sales-tax purchaser).
Maralgate, at 18-19.

A single member limited liability company is disregarded and its assets are treated as it
they were owned by the single member unft numerous tax contexts. For purposes of federal
income 18X, an entity not classified as a corporation with only a single member can be
“disregarded as an entity separate from its owner.” 26 C.F.R. 301.7701-3. A disregarded entity
for federal income tax purposes is also a disregarded entity for Ohio franchise tax purposes.
R.C. 5733.01(F). “A person’s interest in a disregarded entity, whether held directly or indirectly,
shall be treated as the person’s ownership of the assets and liabilities of the disregarded entity,
and the income, including gain or loss, shall be included in the person’s net income under this
chapter.” R.C. 5733.0UF)1). In other words, the assets of the disregarded single member LLC

~ e.g. HMBA Properties, LLC - are deemed to be the assets of the entity’s single member —

Hitachi America. The same is true for Ohio municipal income taxes in Chio, R.C. 718.01{AN®),

14




and for property tax exemptions for non-profit single member lmited Hability companies, R.C,
5701.14,

As the sole member of HMSA Properties, LLC, Hitachi America is indistinguishable
from the property owner. Hitachi America pays and deducts the unabated real estate taxes.
{(Supp. 23.} Hitachi America deducts on its own return the depreciation on the building which is
the subject property in this case, 7d. Hitachi America pays the insurance for the building. Id.

When Mr. Kurz signed the DTE 24 abatement application ~ and identified HMSA
Properties, LLC as the title owner of the property on line 4(a) - he did so on behalf of both
HMSA Properties, LLC and its sole member Hitachi America. (Bupp. 26) Thus, the
uncontroverted testimony is that HMSA Properties, LLC filed the application, and it should not
have been dismissed by the Tax Commissioner or the BTA.

C. Finding  that HMSA Properties, LLC’s application  meets furisdictional
reguirements is eguitable under the facts of this case.

There is no lepitimate public policy reason justifying the Tax Commissioner’s dismissal
of the application for enterprise zone abatement solely because the name “HMSA Properties,
LLC” was not placed on page | of the application. There is nothing on the DTE 24 form or in
the “general instructions” on page 1 of the form that advises the preparer that the name of the fee
title owner must appear on page 1 as the “applicant.” The only relevant instruction is that “this
application must be signed by the property owner or the properly owner's representative.”
{(Supp. 49.) 1 was. Indeed, nothing in Ohio Revised Code Section 3715.27(A) or in Sections
570%.61 - .69 {dealing with Enterprise Zone abatement) or in Ohio Administrative Code Chapter
122:4-1 or in any other rules applicable to the enterprise zone program requires that the name of

the record title owner be listed on the first page of the DTE 24 application.
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If listing the name of the property owner on page 1 is 5o critical to the application
process, the Tax Commissioner could have — and should have — inchuded on its prescribed form a
cautionary note to that effect in the general instructions to the DTE 24. Instead of providing such
an instruction, the DTE 24 confuses the matter by including = separate line — line 4{a} — on which
the name of the entity holding title to the property is to be listed. (Supp. 50.) And if that is not
confusing enough, Hne 6 of the DTE 24 requests an explanation “if title holder is different from
the applicant.” 74, If, according to the Tax Commissioner, the applicant mus? be the title owner,
why ask for an explanation “if the title holder is different from the applicant™?

Further weakening the Commissioner’s position, the DTE 24 form in effect at the time of
this application was the version revised in April 2005 — as stated in the upper left comer of page

one of the form — a version promulgated well before 2008 Sub. H.B. No. 160’3 revisions to R.C.

3715.27 permitted entities other than the title owner to file an application.  {(Supp. 49.)
Therefore, prior to Sub. HLB. No. 160’s expansion of the list of potential applicants beyond
simply the “owner” — inchuding at the time Mr. Kurz completed and submitted the application in
2006 — there was po logical explanation for why it would be necessary to distinguish on the DTE
24 between the “applicant” and the “title owner” particularly if the applicant could only be the
title owner as the Commissioner contends. R.C. 5715.27(A} requires an applicant to use the
“forms prescribed by the Commissioner.” It is manifestly unfair under the circumstances of this
case to penalize HMSA Properties, LLC because of the DTE 24’s blatantly confusing format,
Hitachi America and HMSA Properties, LLC share the same address, telephone and fax
wimber.  Both entities are expressly named in the Application; both participated in the
application process, both received all notices relating to the Application; and both were
represented in connection with the grant of Enterprise Zone abatement by the City of Twinsburg
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and County of Summit. This is not 2 case where one party acted without the knowledge,
consent. or authority of the other party, or where the owner failed to receive notices about the
shatement proceedings.

Thus, this case is analogous to the situation in Awfomatic Data Processing Community
Urban Redevelopment Corporation v. Hamilton Cty. Bd. of Revision (July 23, 2004), BTA Case
Nos. 2003-J-87 and 2003-1-88, unreported (the “4DP> case). In ADP, a property valuation
complaint was filed in the name of “Automatic Data Processing,” when the correct name of the
propeity owner was “Automatic Data Processing Community Urban Redevelopment
Corporation.” Id at 3. In ADP, the BTA considered whether the mistake in identifyving the
property owner presented a fatal jurisdictional impediment to considering the complaint. The

Board concluded that it did not.

This board has previously discussed the need for a complainant to correctly
identify the owner of a property whose valuation is being challenged, concluding
that such need runs to the core jurisdiction of a county board of revision to
consider the value of a given property. * * * The clear import of this requirement
is 10 ensure that in those instances in which a complaint is filed by someone other
than the owner, the owner receives the notices attendant with such filing, * * * [n
the present case, although the incorrect owner was identified on the complaint, we
consider such failure to be harmless given the fact that the actual owner was the
complainant and said owner has participated thraughout the proceedings before
the BOR and this board.

ADP, supra at 4, citing Triple V's Holding v. Cuyahaga Cty. Bd, of Revision (Apr. 24, 2000},
BTA No. 1997-K-1701, unreported at 5-6.

Likewise, the BTA determined that “[t]here appears to be no prejudice resulting from the
property owner's misnomer in this case, [and found] that the error in the listing of the property
owner’s name on the face of the complaint does not run to the core of procedural efficiency, and
therefore, [it had] the requisite jurisdiction to consider the merits before [it].” ADP, supra at 4-5,

citing Cleveland Bluffs Development, LLC v. Cuyahoga Cty. Bd. of Revision (Dec. 19, 2003),
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BTA No. 2002-V-1632, unreported, at 6-7. Thus, even if one ignores the fact that Mr. Kurz
signed the DTE 24 application as the representative of the Owner as instructed by the form, there
was 0o reason {o dismiss the abatement application on the basis that Hitachi America was listed
on page 1 and HMSA Properties, LLC was lsted on line 4{a}. Such an “error” -- if that is how
the Tax Commissioner would choose to characterize listing HMSA Properties, LLC on line 4(a)
instead of page 1 -- did not spawn any prejudice to any affected parties. Clevelond Elec. Hlum.
Co. v. Lake Cty. Bd. of Revision, 80 Ohio St.3d 591, 593, 687 N.E.2d 723 (1998) (finding that a
valuation complaint satisfied the core of procedural efficiency standard where there was
“substantial compliance” with the statutory requirements),

Certainly the City of Twinsburg and Summit County - the authorities which granted the
enterprise zone sbatement — did not feel prejudiced by the manner in which the DTE 24 form
was submitted. In fact, they have continued to support the grant of abatement to HMSA
Properties, LLC. Mr. Larry Finch, Director of Planning and Community Development for the
City of Twinsburg, attended and testified at the BTA hearing in support of the grant of
abatement. Mr. Finch was directly involved in the grant of enterprise zone abatement to
Hitachi. (Supp. 35) He was also the interface between the City and the County in connection
with the enterprise zone abatement granted in this case, {Supp. 37-38.) In addition to those
roles, Mr. Finch serves as a delegate to the Summit County Tax Incentive Review Council and
participates in the annual review of abatements granted to businesses in Twinsburg. (Supp. 38)

Mz. Finch testified that the members of the Tax Incentive Review Council were aware of
the Commissioner’s decision, but that did not temper its support of the grant of abatement for
this property.

Q. Has the fact that this matter is on appeal ever been mentioned {atl a
council meeting?
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A. Yes, it has.

G. And has anybody at the City of Twinsburg suggested that the
abaternent be terminated?

A, Mo,

Q. How about have you ever heard anybody at the Board of Education
say anything one way or the other about this?

A, Well, the Board of Education is actually represented on the Tax
Incentive Review Council, and since this has heen reviewed, |
think it was first reviewed in 2006, every year it’s been approved
by unanimous approval.
{Supp. 39.) Given the particular facts of this case, it serves no legitimate public purpose to apply

8 hyper-technical interpretation to the requirernents for the submission of Hitachi’s enterprise

zone exemption application.

B. BMSA Properties, LLC’s anplication satisfies this Court’s core of procedural

efficiency standard and substantially comphed with B.C, §715.27,
In Groveport Madison Local Schools Bd, of Edn. v, Franklin Cty. Bd. of Revision, 137

Ohio 8t.3d 266, 2013-Chio~-4627, a trust filed a valuation ﬁemplaiﬁt with a board of revision and
identified itself thereon as the owner of the property. However, the property was actually owned
by the “Hamilton—33 Partnership” in which the trust held a partnership interest. /4., at 994, 6.
The complaint did not identify anyone as the “complainant if not owner.” Id at #2. The Board of
Education argued that the complaint did not satisfy a core procedural reguirement because it did
not identify the owner of the property. The BTA agreed and remanded the case to the Board of
Revision with instructions to dismiss the complaint for lack of jurisdiction. Id. at 991, 6.

In reviewing the BTA’s dismissal in the Groveport case, this Court began its analysis
with a discussion of the core of procedural efficiency standard for testing the jurisdictional

sufficiency of a complaint;
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[Tihe general rule [is] that the exercise of a right to appeal conferred by statuie

“i8  conditioned upon compliance with the accompanying mandatory

requirements.” ” Jd. st 9 17, quoting Zier v. Bur. of Unemp. Comp., 151 Ohio St

123, 84 N.E.2d 746 (1949), paragraph one of the syllabus. We went on to state

that Zier’s reference to “mandatory requirements” points to the imporiance of

distinguishing a mandatory statutory requirement from o directory statutory

reguirement. Id. To draw that distinction, courts ask whether the statutory

requirement runs to the core of procedural elfficiency. Jd. If a statutory

requirement runs to the core of procedural efficiency, then compliance is

mandatory and is a jurisdictional prerequisite to pursuing the administrative case.
Grovepors, at 920 (emphasis added). This Court then noted that there “because there is no
stafutory requirement that & complainant correctly name the property owner in a valuation
complaint, [it] need not determine whether the failure to correctly name the property owner runs
to the core of procedural efficiency.” Groveport, at 23,

Likewise, there is no statutory requirement in R.C. 5715.27 that the name of the owner be
placed on a particular line of the DTE 24. At best, the language of the statute reading “the
owner..may file an application with the tax commissioner on forms prescribed by the
commissioner” is a “directory” statutory requirement instead of a “mandatory” one. In this case,
unlike in Groveport, the owner of the property was identified on line 4 of the DTE 24 as directed
by the “form prescribed by the commissioner.” R.C. 5715.27(A). Certainly, as in Groveport, a

finding that the Tax Commissioner had jurisdiction to consider Hitachi’s application should “not

hinge on complete, technical compliance with the ... form.” Grovepaort, at Y14.
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R.C. 57158.27, as applied by the BTA to this case, violates appellants’ rights of

equal protection under the Ohio and 1.8, Constitutions by treating Hitachi

Medical Systems America, Ine., a for-profit sele member of an LI,

differently, without & rational basis for doing so, from: (g} a nonprofit

member of 2 single-member LLC which is permitted by R.C. 5701.14 1o file

an exemption application, and/or (b) a beneficiary of a trust, 2 3-year lessee,

or a vendee under u land contract which, while also not bBaving 2 direct fee

title interest in the ?mperty, are permitied to file an exemption application

under R.C, §718.27.

Articie I, Section II of the Ohio Constitution provides that the “government is instituted
for [the] equal protection and benefit” of the peopie. Ohio Constitution, Article I Section 2.
Likewise, the Fourteenth Amendment to the U.8. Constitution provides that no “State shall make
or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor deny to any person within its jurisdiction the equal protection of the laws.” U.S,
Constitation, Fourteenth Amendment, Section 1. The limitations placed upon governmental
action by the equal protection clauses of the Ohio and U.S. Constitutions are “functionally
equivalent” and “are to be construed and analyzed identically.” Pickaway County Skilled
Gaming, L.1.C. v. Cordray, 127 Ohio 51.3d 104, 2610-Chio-4908, 936 N.B.2d 944 917.

There is no rational basis for the distinction in treatment between appellanis and others
who are permitted to file an exemption application. Under the rational basis test, a statute will
not be upheld if it does not bear a rational relationship to a legitimate povernmental interest.
Pickaway, at §18. The rational basis test involves a two-step analysis: “We must first identify a

valid state interest. Second, we must determine whether the method or means by which the state

has chosen to advance that interest is rational.” 14, at 19.

¢ Proposition of Law No. 2 addresses Appellants’ Assignment of Error No. 10 in their
Amended and Corrected Notice of Appeal.
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A statutory classification will be found to violate equal protection if it treats similarly
situated people in a different manner based upon an arbitrary and unreasonable basis. Pickaway,
at §31. Stated in another manner, a law will be struck down if the “varying treatment of different
groups or persons is so unrelated to the achievement of any combination of legitimate purposes
that [a court] can only conclude that the legislature’s actions were irrational ” Pennellv. City of
San Jose, 485 U.5. 1, 13, 108 8.Ct. 849, 99 L.E4.24 1 {1987).

This Court has found statutes violative of Ohio and federal equal protection rights in a
variety of circumstances. In Siate ex rel. Doersam v. Industrial Com'n of Ohio, 45 Ohio §t.3d
115, 543 N.E.2d 1169, 1173 (1989}, this Court held that R.C. 4123.59(B) of Chio’s workers’
compensation act that boosted the ceiling on death benefits only for those claimants whose claim
was based upon injuries suffered after January 1, 1976, violated equal protection. Doersam, at
121. This Court noted that the equal protection clause “requires not only that there be fair and
egual enforcement of laws, but also that the laws themselves be ‘equal.” id., at 119,

Since R.C. 4123.59(B) treated claimants who were otherwise in similar circumstances
differently based upon the date of injury, this Court had to consider whether the classification
advanced any legitimate governmental purpose. After considering various arguments by the state
as io possible legitimate governmental objective and finding them unpersuasive, this Court
struck that portion of the statute which established the cutoff date. Doersam, at 122.

In Adamsky v. Buckeye Local School Dist., 73 Ohio St.3d 360, 653 N.E.2d 212 (1995),
this Court found that the two-year limitations statute for personal injury actions against a
political subdivision was unconstitutional as applied to minors, since minors, who may not have

two years to bring suit before reaching majority due to lack of standing, were denied equal
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protection. Id. at 363. While, on its face, R.C. 2744.04(A) had a substantial relationship to the
goal of preventing plaintiffs from sleeping on their legal rights to the detriment of defendants,
this Court found that, as applied to minors, the statute “may also produce unfair results,” thus
treating members of a class differently, /4. at 362-363.

Likewise, in Pack v. City of Cleveland, 1 Ohio §t.3d 129, 438 N.E.2d 434 (1982), this
Court analyzed an Ohio criminal statuie that expressly exempted motion picture projectionists
from prosecution for the showing of films alleged to be obscene and determined that the rational
basis standard applied to its analysis. 4. at 132, The Court concluded that there Was no rational
basis, and no legitimate state purpose, to distinguish between projectionists and other non-
managerial employees of a theater so as to justify the favored treatment secured by the statute,
Id. at 133-34,

R. C. 5715.27(A) of the Revised Code, as interpreted and applied by the BTA to HMSA
Properties, LLC and Hitachi America in this case, furthers no possible legitimate state purpose
and irrationally discriminates against the filing of exemption applications by a for-profit single
member of an LLC property owner,

The arbitrary and irrational distinctions drawn by the statute are two-fold:

(1) As interpreted by the BTA, R.C. 3715.27(A) does not permit Hitachi America as a
for-profit single member of a limited liability company to file an exemption application while
another provision of R.C. Chapter 57 expressly permits such an application to be filed by a
nonprofit single member. “Filings or applications Jor exemptions or other tax purposes may be
made either by the single member limited liability company or its nonprofit member.” R.C.

3701L.14(B).
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(2) Persons with diverse interests and more distant connections with a property owner
than an owner’s sole member — e.g. a land contract vendee, s beneficiary of a trust, a 30-year
tenant — are permitted by R.C. 5715.27(A) to file an exemption application while, at least
according to the BTA, the sole owner of an LLC property owner is not.

There is no legitimate state interest advanced by distingunishing between a nonprofit sole
member and 2 for-profit sole member, & certainly cannot be out of recognition that a non-profit
member of an LLC has different rights and responsibilities than s for-profit member. The
General Assembly amended R.C. 5715.27(A) and enacted R.C. 5701.14(B) at the same time;
both were part of 2002 Sub. H.B. No. 160, {App. 45, 47-49.) The ability to form a non-profit
LLC was made simply by adding seven words to R.C. Chapter 1705, Chio’s Limited Liability
Company Law:;

A limited liability company may be formed for any purpose or purposes for which

individuals lawfolly may associate themselves, including for any profit or

nonprofit purpose, except that, if the Revised Code contains special provisions for

the formation of any designated type of corporation other than a professional

association, a limited liability company shall not be formed for the purpose or

purposes for which that type of corporation may be formed. At the request or
direction of the government of the United States or any agency of that
government, a limited liability company may transact any lawful business in aid

of the national defense or in the prosecution of any war in which the United Stateg
is engaged.

R.C. 1705.02; 2008 Sub. H.B. No. 160. (App. 45.)

In fact, uncodified Section 6 of Sub. H.B. No. 160 explains that the amendment to R.C.
1705.02 and enactment of 5701.14, apply to “limited lighility companies that were in existence
prior to the effective date of this act and that assert to be nonprofit imited Hability companies.”
{App. 56.) Thus, no distinction is drawn in Chapter 1705 between a nonprofit LLC and 2 for-
profit one, or between a nonprofit member and for-profit member. Based on Section § of Sub.

H.B. No. 160, the General Assembly intended R.C. 1705.02 and 5701.14 o apply to all existing
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LLCs that purported o be nonprofit.  There is no other expressed legislative intent for this
dichotomy.

The distinction alse cannot be due to the tax treatment of an LLC owned by a nonprofit
member versus one owned by a for-profit member. Both LLCs are disregarded entities under
Ohio and federal tax law and the other tax atiributes of such a limited Hability company are
reported at the member level. 26 CF.R. 301.7701-3 {federsl income taxes), R.C. 5733.01{F)
(corporate franchise taxes), R.C. 718.01{A)8) (municipal income taxes),

Likewise, given the express authority for a nonprofit members of an LLC to file an
exemption application under R.C. 5701.14, any interpretation that R.C. 5715.27 express excludes
8 for-profit member from applying for exemption on behalf of the LLC cannot be explained.
Hitachi America, as HMSA Property, LLC’s sole member, has an interest in the property owned
by HMBA Properties, LLC that is indistinguishable from — if not greater than — the interest held
by a 30-year lessee, the beneficiary of a trust or 4 vendee who possesses land under a purchase
agreement. The General Assembly’s 2008 expansion of the lst of those who may file an
cxemption application to those other persons indicates its intent to allow entities like Hitachi
America to apply for the exernption.

Why would a tenant or a land contract vendee or 8 beneficiary of a trust be qualified o
file but not an entity’s sole member? It cannot be because of a legislative desire to protect only
those entities who have a unity of interest. Beneficiaries of a trust are certainly separate from the
frust and have less (if any) fiduciary obligation to the trust that its own trustes. To the conbrary,
Hitachi America’s obligation o its wholly owned LLC is greater than that of a trust beneficiary.

A member of an LLC in Ohio owes the LLC a duty of loyalty and a duty of care. R.C. 1705.281.

B
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While a trustee of a trust may have duties, a beneficiary is described as having “rights and
interests.” R.C. 5801.04(A).

Likewise, a land contract vendee is simply a party in possession under a contract for the
purchase of real property. As contracting parties, a land contract vendee and the property owner-
vendor have conflicting interests, “Upon the failure of any vendor to comply with Chapter 5313,
of the Revised Code, the vendee may enforce such provisions in a murnicipal court, county court,
or court of common pleas” R.C. 5313.04. As faras a 30-year lessee is concerned, the lessor-
lessee relationship is just as ripe for conflicts as that of a vendor-vendee.

Conversely, there is a definite unity of interest hetween an LLC and ifs sole member.,
The LLC can operate only through that sole member. Del. Code Axn., Title 6, 18-402, R.C.
1705.25(A)1). This Court has acknowledged that there is no issue of accountability between an
entity and its sole owner. Dayion Supply & Tool Co., Inc., 111 Ohio St.3d 367, 2006-Ohio-5852,
836 N.E.2d 926, 9 33 (*Woessner was the corporate vice-president of Dayton Supply & Tool.
Moreover, he was the sole owner of the corporation.  Thus, we find that Woessner’s
accountability to the corporation is not an issue.”)

If the State has an interest to ensure that the property owner is aware of the filing for an
exemption on ifs property by another entity, that interest is not going to be advanced in any
rational way by prohibiting the sole owner of the company from filing the application. The sole
member — Hitachi America - by definition owns the entity that owns the property. Anyihing
done by the Hitachi America is automatically known by and attributed to HMSA Properties,
LLC, and the converse is true. Interpreting R.C. 5715.27 to exclude the sole owner from those

who may file an application serves o exclude the besy person who can ensure knqwlesdge by the
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property owner of the proceedings. The property for which exemption is sﬁught is property
ultimately owned by the sole member.

Finally, there is no administrative purpose — whether to track exempt parcels or otherwise
-~ that is advanced by prohibiting an LLC’s sole member from applying for property tax
exemption for the LLC’s property. The DTE 24 form has required the name and address of the
property owner o be identified on line 4 since at least Aprit 2003 and contemplated that
someone other than the owner counld file an application - long before R.C. ST15.27(A) was
amended in 2008 to allow other non-owners to file the application. (Supp. 50, lines 4, 6.) It
also requires the property’s parcel number to be listed and, by doing so, can be sure that the
exemption is applied to the right property. No changes have been made to the DTE 24 since the
2008 enactment of Sub. H.B. No. 160. Thus, the form contains all of the informmation that the Tax
Commissioner has ever needed to notify the owner of the application and to properly record the
grant of exemptions.

Thus, there is no rational basis justifving the disparate treatment of appellants from
nonprofit LLC single members and other persons permitted to file an exemption application
under the Revised Code, and both R.C. 3715.27(A) and R.C> 5701.14 viclate appellants’ equal
protection rights,

CONCLUSION

It bas been the long-standing policy of the Okio General Assembly to SHCowrage
mupicipalities and counties to create enterprise zones to retain and create employment
opportunities, not to throw artificial road blocks in the path of employers like Hitachi America
whe look to remain and grow in their communities. R.C. 5709.671 reads in part:

By enactment of this act, the General Assembly expresses its policy of
encouraging political subdivisions of this state fo exercise the authority granted
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under Chapters 725 and 1728 and under sections 3735.67 to 3735.70, 370940 to

3709.43, 5709.61 to 5709.69, 5708.73 to §709.75, and 5709.77 to 570981 of the

Revised Code for the purposes stated therein, and for the purposes of retaining

existing or creating new employment opportunities  within the political

subdivision to the extent the exercise of such authority is necessary to result in a

net increase in employment in this state above that which would prevail in the

absence of the use of such authority,

Reduced 1o its bare essentials, the decision of the Tax Cormmissioner and of the Board of
Tax Appeals is that HMSA Properties, LLC should lose the benefit of the tax abatement granted
by Summit County and the City of Twinsburg simply because it placed the name of the owner on
line 4 of the D'TE 24 instead of on the first page. This Court should not allow the BTA to elevate
form over substance. The evidence is clear and uncontroverted that HMEA Properties, LLC, the
owner of the subject property, filed the application in the only way legally possible -~ through its
sole member, Hitachi Medical Systems America, Inc. HMSA had no other officer or employees
of its own who could submit or sign the application. The Tax Commissioner should not be
inflexibly bound by “form” when the substance of the application is not in dispute. To do so
would serve no legitimate public purpose. The decision of the Board of Tax Appesls affirmed an
inflexible and untenable interpretation of R.C. §715.37 by the Tax Commissioner which serves

no legitimate public purpose given the specific facts of this case. That decision should be

reversed.

Biagio J. Gagliano (Heg. # 0021007),
Counsel of Record

Ulmer & Berne LLP

Skylight Office Tower, Suite 1100
1660 West 2™ Strect

Cleveland, OH 44113

(216) 583-7046

(216) 583-7047 (Fax)
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Motice of Avveal of Appeliants
Hitachi Medical Svstems Americs, Inc. snd HMSA Properties LLC

XA P Lo R

Appellants, Hitachi Medical Systems America, Inc. and HMSA Properties LLC, hereby
give notice of appeal to the Supreme Court of Ohio from the Decision and Order of the Chio
Board of Tax Appeals entered in Ohio Board of Tax Appeals Case Mo, 2009-1576 on September

16, 2013. A copy of the Decision appealed from is attached hereto.

Claimed Freors Being Raised on Appeal

Assigoment of Frror No, 1
The Board of Tax Appeals {the “Board” or “BTA”) erred in affirming the Decision of the

Tax Commissioner dismissing the Application for Tax Exemption on the grounds that it was not
“filed by” the fee title owner of the subject property, HMS 4, Properties LLC, but was instead
“filed by” Hitachi Medical Systems America, Inc., which was Hated as the “applicant,” because:

A. The Application was filed by the “owner” of the subject real property, in that the
application was signed by Richard A. Kurz, an officer and/or authorized representative of HMSA
Froperties LLC and of Hitachi Medical Systems America, Inc., the sole member of HMSA
Propertics LLC;

B. HMSA Properties LLC is a single-member limited lability company that is
wholly owned by Hitachi Medical Systems America, Inc. HMSA Properties LIC, a5 a single
member Hmited Hability company, is therefore a disregarded entity for federal and state mcome
tax purposes and all of its property is deemed at law o be owned by its sole member, Hitachi
Medical Systemns America, Inc. for such purposes. Hence, the Application was filed by the

owner of the subject res] property;
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L. According to R.C. 1705.24, HMSA Properties LLC, 23 2 member-managed
limited Hability company, can only act through its scle member, Hitachi Medical Systems
America, Inc. In addition, pursuant to R.C, 1705.25(AX1), Hitachi Medical Systems America,
Inc. “is an agent of the company for the purpose of its business,” and all of its actions “including
the execution in the company name of an instrument for apparently carrying on in the usual way
the business of the company binds the company.” Therefore, for this reason, the Application was
filed by the owner of the subject real property:

D. Hitachi Medical Systems America, Inc. and HMSA Properties LLC share the
same address, telephone and fax numbers. Both entities were expressly named in the
Application, both participated in the application process and both received all notices refating to
the Application;

E thmg in R.C.5715.27(A), or in B.C. 5709.6] - .68, in Ohio Adm. Code 122:4-
1 or in any other rule applicable to the enterprise zone program requires that the name of the
record title owner be listed on the first page of the Tax Commissioner's DTE Form 24
Application; and

F. The Decision of the Board affirming Tax Commissioner’s Final Determination
adopts a hyper-technical interpretation of R.C. 87 13.27(A) which, under the ciroumstances of
this case, serves no legitimate public purpose.

Assignment of Frror No, 2

The Board erved in holding that the list of entities specifically identified i R.C.
3715.27(A} as parties who may file a tax exemption application is exhaustive, where the
amendment t0 that section was adopted by the General Assembly in Sub. HB. 160 (127%®

General Assembly) in direct response to this Court’s decision in Performing Arts School of
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Metro Toledo and was intended to widen the pool of persons who may file exemption
applications. See Toledo Pub. Schools Bd. of Edn. v. Lucas County Bd. of Revision, 124 Ohio
$t.3d 490, 2010-Ohio-253, 924 N.E.2d 345, § 26.
Assignment of Brror No, 3

The Board's reliance on the Bd. of Edn. Of the Columbus Ciry School Dist and the
Performing Arts School of Metropolitan Toledo cases, cited in the Decision and Order appealed
from, was misplaced because:

A. These cases relate to applications for a charitable or educational use property tax
exemption, s benefit which can only be conferred by the State, while this case involves
enterprise zone abatement which can only be awarded by the City of Twinsburg and the County
of Summit in response to an application by the enterprise requesting the City and County to grant
such abaterent. The DTE Form 24 process was not such an application; rather that form was
more of a ministerial step to implement the award of enterprise zone abatement that had already
granted by the local authorities:

B. Enterprise zone abaternent under R.C. 5709.61-69 is available fo any oligible
“enterprise” wishing to enter into an asbatement agreement with a board of county
comumissioners, and is broadly defined by stanate to include any form of business organization.
 An “enterprise” eligible for enterprise zone abatement is not limited by R.C. 5709.61 to the
“owner” of the real property;

C. The entities identified as “applicant” and “owner” in the Performing Arts School
af Merropolitan Toledo case were unrelgted entities linked only through a lessor-lessee
relationship. In that case, the actions of one entity was not tantamount to the actions of the other

entity; and/or
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D. The strict interpretation of the word “owner” in the 2004 Performing Arts School
of Metrapolitun Toledo case and in the 2005 B4 of Edn. Of the Columbus City School Dist. case
was implicitly rejected by the Ohio General Assembly in 2008 by its enactment of Sub. H.E,
160, which act expanded the scope of entities that can file an exemption application,

Assignment of Freor Mo, 4

The Decision snd Order of the Board was unreasonable, erroneous andfor unlawful for
the reasons set forth ahove,
Assignment of Frror No, 5

The Decision and Order of the Board ignores the intent of the private and governmental
parties to the enterprise zone agreement and is unreasonable, exroneous and/or unlawfuol.
Assignment of Eror No. 6

The Decision and Order of the Board is contmry to R.C. 5709.671, which statute
expresses the General Assembly’s pelicy of encotraging political subdivisions 1o create
enterprise zones for the purpose of creatin g and-retairdng new jobs,
Assignment of Error No. 7

The Decision and Order of the Board is against the manifest weight of the evidence,

Assignment of Error No. &

The Decision and Ovder of the Board is arbitrary and capricious and manifestly
inequitable,

Assignment of Frror No, &

The Board emred in concluding that R.C. ITL5.27(A) sets forth an exclusive Hst of

persons authorized 1o file a tax exemption application.

APP 0005



Assionment of Brror No, 10

The Decision and Order of the Board and its interpretation of R.C. 5715.27 violates
Appellanis’ right of “equal protection” under Asticle 1, Section 2, and Asticle II, Section 28,
Ohio Constitution and the Fourteenth Amendment to the 1.5, Constitution, Section 1, because:

A, The Board’s interpretation of R.C. §715.27 discriminates, without any rational
basis for doing so, between different types of entities that act as the sole mermber of a limited
hability company which is the fee title owner, namely, a for-profit entity such as Hitachi Medical
Systems America, Inc. {which the Board determined has ne right under R.C. 571527 to file an
application for tax exemption in its own name) and a non-profit entity (which is expressiy
permitted by R.C. 5701.14 1 file an application in its own name}); and

B. R.C. 3715.27 discriminates, without any rational basis for doing so, between, on
the cne hand, an owner, a vendee in possession under a purchase agreement or land contract, the
beneficiary of o trust and a lessee for an initial term of not less than thirty vears — all of which are
permitted to file an application for tax exemption - and, on the other hand, the sole member of 2

member-managed limited liability company which, according to the Board, is not entitled file

Respecifully submitted, y
/é;/}»f WA—M

Biaght . (Eii%. Gagliafio (Reg. #0021007),
Counnsel of Hecord

and Alyson Terrell (Reg. #0082271)

Ulmer & Beme LLP

Skylight Office Tower, Suite 1100

1660 West 2™ Street

Cleveland, OH 44113

{216) 583-7046

(216) 583-7047 (Fax)

E-mail: bgagliano @ulmer.com

Attorneys for Appellants

such an application.
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Certificate of Service

I ceriify that & copy of this Notice of Appeal W&& sent by centified 1.8, mail o Appelice,
Tax Commissioner of Ohio, 3¢ Fast Broad Swest, 22 Floor, Columbus, Ohio 44035, and to
Danigl W, F ausev Assistant Ohio Atiorney General, counsel for Tax Commissioner, 30 Hast
Broad Street, 25% Floor, Columbus, Ohio 43215, and o Appellee, Summit County Fiscal
Otficer, 175 South Main Sweet, Akron, Obio 44308, and Sherri Bevan Walsh, Summﬂ County
Prosecutor, counsel for Summit County Fiscal Officer, 33 University Avenue, 6% Floor, Akron,

Chic 44308, on October 16, 2013,

Bnagw (Bi z} 1. Gagh (¥ fRag # GQZIO{)?)
Counsel of Record

and Alyson Terrell (Reg, #0082271)

Ulmer & Berne LLP

Attomeys for Appellants

Hitachi Medical Systems America, Inc. and
HMBEA Properties LLC
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OHIO BOARD OF TAX APPEALS

Hitachi Medical Systems America, Inc. und )
HMSA Properties LLC, ) CASE No. 2009-1576
}
Appeliants, ) (REAL PROPERTY TAX
) EXEMPTION)
V8. )
) ECI
Richard A. Levin, Tax Commissioner ) DECISION AND ORDER
of Ohio, )
)
Appelies, }
APPEARANCES:
For the Appsilants ~ Ulmer & Beme LLP
Bill . Gaglisno
{660 West 2™ Street, Suite 1100
Clevelsnd, Ohin 44113
For the Appeliee » Michast DeWine
Tax Conunissioner Attorney General of Ohig

Daniel W. Fausey
Assistant Attomey General
30 East Broad Street, 25tk Floor

Cuolumbus, Ohio 43315
Fatered SEP 15 203

Me, Williamson, Mr, Johrendt, and Mr. Harbarger concur.

This matter is before the Bourd of Tax Appeals upon a notice of appeal
filed by appellants Hitchi Medical Systems America. Ing, {(“Hitachi™) and HMSA
Properties LLC {“HMSA™, Appellants appeal from a final determination of the Tax
Comunissioner, in which the commissioner dismissed Hitachi’s application for exernption
of real property from taxation, This matter is subraitted to the board upon the appeliants’
notice of appeal, the statutory transcript (“S.T.™) centified 1o this board by the Tax

Commissioner, the record of the hearing before this board (“HLR™), and the briefs of

counsel,
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I his final determinetion, the Tayx Commissionsr summarived the issue,

now currenily belore this board, as bllows:

“This application was fled by Hitachi Medical Systems
Americe, Inc., a for profit corpmation, According to the
Limited Warranty Dead, HMSA Properties, LLC acquired
title to the subject property on Cctober 5, 2004, There is no
evidence that title was subsequently transferred to Hitachi
Medical Systems America, Ine. or that [litachi Maedical
Systems America, Inc. held title to the subject property at
the time this application was filed on October 27, 20086,

“The spplicant has requested that the subject property be
exempt [from real property umation pursusnt fo RO
5709.63. based on un enterprise zone agreement between the
City of Twinsburg, the County of Summit, |itachi Medical
Systems America, [nc. and Alairis Properties, LLC executed
on June 30, 2004. *** Resolution No. 2006-509 makes it
clear that Hitachi Medical Systems America. Ine. and
HMSA Properties, LLC ore separate entities. Resolution
Mo, 2006-309, which was adopted after the subjecs
exemplion application was filed, amends the snierprise zone
agresment by transferring the real property tax incentive
from Aluiris Propenties, LLC 10 HMSA Properties, LLC.

ok R

“The cxpress language of the statuie IR.C. S71S27AY
permits only an owner to apply for gxemption from real
property taxation, *** Therefore, Hitachi Medieal Systems
Americs, Ine. was not authorized under R.C. 3T1527A o
ftle this spplication for exemption. Since Hitachi Medical
Jystems Americs. Ine. hes not met the provedursl
requirements of the statute, then the Tax Commissioner does

not have jurisdiction to consider this application.” $.T. at |-
.

o

In the notice of appeal fled with this board, appeliants further claborated
upon the instant facts, stating in pertinent part:

“A. The Application way fled by the *owner' of the
Property, in that the application was signed by Richard A.

2

APP 0009



Kurz, an officer andfor suthorized representative of HMSA

Properties LLC and of Hitach Medical Systems America,
inc.

"B. HMSA Properties LLC i5 a single-member limited
liabilipy company which is wholly owned by Hitachi
Medical Systems America, HMSBA Properties LLC, 23 2
single member limited fiability compeany. is s disregarded
cotity for federz! and siace ncome tax purposes and all
property of that limited linbitity company is deemed the
property of its sole member, Hitachi Medical Systems
Americs, Ine. *** Therefore, the Application was filed by
the Owner of the Property.

“. [MSA Properties LIC, a5 9 member-managed limited
liability company, can anly aet through its sole membsy,
[Hitachi Medical Systems America, Inc. See Chio Revised
Code Section 1705.24, Moreover, Section F703.25(AN 1)
provides that “every member i3 an agent of the company for
the purpose of its business and the act of every member,
mcluding the execution in the company name of an
strument for apparently carrying on in the usual wiy the
husiness of the company binds the company. ...’ Therefore,
the Application was filed by the OGwaer of the Froperty.

"3, Hitachi Medieyl Systems America, Ine. and HMSA
Properties LLC share the same address, wlephone and fax
number.  Both untities age capressly named in the
Application, hoth participated in the application process,
both roceived all notices relating to the Application and both
were represenied in connection with the grunt of Enterprise
Zune abatement by the City of Twinsburg and County of
Summit.  This ig gl 8 case where one party acied without
the knowledge, consent or authority of the other party,
Moreover, the City of Twinsburg and the County of Summit
are supportive of the Enterprise Zone abatement granted
with respect to this Property, %

“E. Nothing in Ohio Revised Code Section 571 I2NAYorin
Sections 5709.61 - 49 {(dealing with Enterprise Zone
abatement) of in Ohiso Administrative Code Chapter 122:4.1
or in any other rules applicable to the erierprise zone
program requires that the name of the record title owner be
listed on the first page of the DTE Form 24 application, »**

3
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“F. The Tax Commissioner’s Final Determination adopts u

hyper technical interpretation of Ohio Revised Code Section

5713.27{AY which, under the circumstances described

above, serves no legitimate public purpose” Notice of

Appeal at 2-3. (Emphasis sic.)

it is [itachi’s position that “{{he decision of the Tax Commissioner, based
on un inflexible and untenable interpretation of §5715.27 which serves no legitimate
public purpose given the specific facts of this case, fHes in the face of the public policy of
the State of Ohio and must be reversed.” Brief ut 20, Specificsily, Hitachi contends that
“{firom o fax standpoint, HMSA **% does not exist. *** The real estate taxes on the
property sre paid by is sole member. Hitachi ##*: deprecistion on the property is
deducted by Hitachi ***; insurance on the property is deducted by Hitachi **%: and it
was Hitachi *** that cntered into the enterprise zone agreement with the Clty of
Twinsburg und Summit County in June of 2004, *** [IMSA *** hag no officers or
directors. *** lis sole member is Hitachi *#* which directs and takes action on behalf of
LIMSA *** ricfat 3,

Fitachi contends thet its Oling of the exemption application was made “on
hehall of” the fee owner, FLR. at 7 it completed the cxemption applicalion, however,
listing itsel{ as the applicant. The issus for the board is not whether Hitachi could act on
behalf of HMSA. it is whether Hitachi could properly apply for the subject exemption.

n Bd. of Edn. of the Columbus City School Dist. v, Wilkins, 106 Ohio St.3d

200, 2005-Ohic-4556, §10, the court held that “[tjhe requirements for filing an

application for real-property tax exemption are found in R.C. 5715.27(A), which

' The version of R.C. §715.27(A) applicable to the instant matter, by virtue of uncodified language
cortained in 1LB. 160, effective June 20, 2008, provided:

4
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provides that “the owner of 4y property may file an application with the tax
commissioner, on forms preseribed by the commissioner. requesting that such property
be exempred from taxation **#** {Emphasis added.) [n Performing Arts {School of Metro.
Toledo, fnc v. Wilkings, 104 Ohio St.3d 284, 2004-0Ohio-63891, we found that the word
‘owner” as used in R.C. §715.27 ‘refers only to a legal title holder of the real property for
which a tax exemption is sought.” Id. at paragraph one of the syllabus.” Further, the court

went on:

“The holder of the legal title and the owner of the property

for the purpose of filing an application for exemption under

R.C. 571527 is ‘Columbus State Conununity College

District, Trustee.” The applicant filing the application for

cxemption in this ease. Columbus Siate Community

College District,” was not the owner of the property and

thercfore jacked standing to petition the Tax Commissioner

for exemption under R.C. § T15.27. 1d. ar 912,
The court held that a “threshold question when considering an application for exemption
filed under R.C. 571527 is whether the applicant has standing.” Id. at 2. Hwentonto
conclude that the applicant for exemption, Columbus State Community College District,
constituted 2 different legal entity than the actual deeded owner, Columbus State
Community College Distriet, trustes, and as such, the applicant did not have standing to
apply for an exemption. Thus, the failure to list the complete name of the applicant,

albelt by one word, changed the nature and corporate identity of the applicant and

rendered the exemption application in question ripe for dismissal.

“Hxcept ag provided in section 1735.67 of the Revised Code, the owner, a
vendee in possession under s purchase agreement or 2 land contract, the
beneficiary of & trust, or a lessee for an initial term of not less than thirty
yeurs of any property may file an application with the tax commissioner,
on forms prescribed by the commissioner, requesting that such property be
exempted from taxation and that taxes, interest and penzlties be remitted as
provided in division {Cof section 5713.08 of the Revised Code.?
b
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Herein, Hitachi, a corporation, is listed as the applicant on the
exemption application. HMSA, however, the owner of the subject property, is a
ditferent legal entity, & limited Hability company, which appellants argue is also
disregarded entity for income tax purposes. As this board has held previously, the
fact that the owner is a disregarded entity “does not change the fact that the
appellant is a legal entity separate and apart from its sole member ***.” Homes o
Secomd Avenue, LLC v, Wilkins (Nov. 30, 2010}, BTA No. 2006-M-1069,
unreported ut 3. Hitachi and HMSA are not one and the same entity, The Supreme
-ourt has held that only the owner can apply for exemption and Hitachi was not the
owner: {herefore, Hitachi did not have standing to apply for the exernption under
consideration.

Appellants alse contend that the commissioner's actions constitute
“the 1aking of property without due process” and & violation of the laxpayers’ equal
protection rights.  While the Ohio Supreme Court has authorized this hoard i&;
aceept cvidencs on constitutional points. it has clesrly stated that we have no
Jurisdiction to decide constitutional claims. Cleveland Gear Co. v. Limbach (1988},
35 Chio 81.3d 229, MCT Telecommunications Corp. v. Limbach (1994}, 68 Ohio
St.3d 195, 198, Therefore, we acknowledge appellants’ constitutional claims. but
make no {inding in relation thereto.

The Board of Tax Appesls hes no express or implied aquily

jurisdiction, Columbus Southern Lunber Co. v, Peck {1953}, 159 Ohio 5t. 564. As
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a creature of statute, we have only the Jurisdiction, power, and duties expresaly
given by the General Assembly. Steward v. Bvant (1944}, 143 Chio St 547, See,
also, HealthSouth Corp. v. Levin, 121 Ohio $t.34 282, 2009- Ohio-584, § 24; Gen.
Motors Corp. v. Limbach {1993}, 67 Ohio S1.3d 99, 91, Accordingly, we sre
consirained 1o affirm the commissioner’s Ffnal defermination, Adisméssing the

laxpayers’ application for exemption for lack of jurisdiction,

| hereby centify the foregoing w be a true
and complele copy of the action taken by
the Board of Tax Appesls of the State of
Ohio and entered upon its journat this day,
with respeet to the captioned matter,

A3, Grosber, Bidard Secrstary
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Hitachi Medical Systems America, Ine, and )
HMSA Properties LLC, ) CASE No. 2009-1576
}
Appeliants, ) (REAL PROPERTY TAX
) EXEMPTION)
V. }
3 .
Richerd A, Levin, Tax Commissioner ) DECISION AND ORDER
of Ohig, }
}
Appelles, }
APPEARANCLES:

For the Appeliants - Ulmer & Berne LLP
Bill J. Gaglisng
1660 West 2™ Street, Suite 1100
Cleveland, Ohico 44113

For the Appelles = Michael DeWine

Tax Commissioner Attorney General of Ohio
Daniel W. Fausey

Assistant Astorney General

30 East Broad Strest, 25th Floor
Columbusg, Ohio 43213

Endered SEF 15 208
Mr. Williamson, Mr. lohrendt, and M. Harbarger concur.

This matter is before the Bourd of Tax Appeals upon a notice of appeal
filed by appeliants Hitachi Medical Systems America, Inc, {(“Hitachi"} and HMSA
Propesties LIC (“HMS/A”“}. Appellants appesl from u [inal determination of the Tax
Comynissioner, in which the commissioner dismissed Hitachi’s application for exemption
of real property from taxation, This matter is submitted to the board upon the appeliants’
notice of appeal, the statutory transcript (“3.T.%) centified 1o this board by the Tax

Commissioner, the record of the hearing before this board ("H.R™), and the briefs of

¢ounsel,
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In his finel determination, the Tax Comumissioner summarized the issue,

now currenty belore this board, as follows:

“This application was filed by Hitaehi Medical Systems
Americs, [nc., 8 for profit corporation. According to the
Lintited Warranty Deed, HMSA Properties, LLC acquired
title to the subject praperty on October §, 2004, There is no
svidence that title was subsequently transferred to Hitach;
Medical Systems America, Ine. or that [Titachi Medical
Systems America, inc. held title o the subject property at
the time this application was filed on October 27, 20406,

“The applicant has requested that the subject property be
exempt rom real properly taxation pursuant to RO
3709.63, based on an enterprise 2one agreement between the
City of Twinsburg, the Couaty of Summit, Hitachi Medical
sysiems America, Ine, and Alairis Properties, LLC executed
un June 30, 2004, *** Regolution No. 2006-509 makes it
clear that Hitachi Medical Systems America, Inc. and
[IMBA Properties, LLC are separate entitics. Resolution
No. 2006-50%, which was adopted afier the sublect
cremplion application was filed, amends the enterpriss zone
agreement by transferring the real property tox incentive
{rom Alairis Properties, LLC 1o HMSA Properties, LLC,

kg d

“The sapress language of the statuse IRC. 3715270
pesmits only an owner to apply for exemption {rom real
property taxation. *** Therefore, Hitachi Medical Systems
America, Ine. was not authorized under R.C, 3TI827AY o
file this application for exemption. Since Mitachi Medical
Systems Asmerica, Inc. hes not met the procedural
requirements of the statute. then the Tax Commissioner does
not have jurisdiction to consider this application.” 8.1, at i-
4

ane

fn the notice of appeal filed with this boagd, appeliants further elaborated

upon the instant facis. stating in pestinent part:

“A. The Application was fled by the ‘owner’ of the
Property, in that the application was signed by Richard A,

2
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Kurz, an officer and/or authorized fepresentative of HMSA
Properties LLC and of Hitachi Medical Systems America,
Ine.

“B. HMSA Properties LLC i g single-member limited
lizbility compsny which is wholly owned by Hitachi
Medical Systems America. HMSA Properties LLC, a3 2
single member limited liability company, is 2 disregarded
entity for federsl and state income tax purposes and all
property of that limited lability company is deemed the
property of Hs sole member, Hitschi Medieal Systems
America, Inc. *** Therefore, the Application was filed by
the Owner of the Property,

“C. 1IMBA Properties LLC, ag 2 member-managed mited
hability company, can only sct through its sole member,
Hitachi Medical Systems Americs, Inc, See Ohio Revised
Code Section 1705.24. Moreover, Section Y705 25(AX )
provides that “every member ig an agent of the company for
the purpose of its business snd the act of every member,
including the execution in the company name of an
instrument for apparently carrving on in the nsual way the
business of the company binds the company....” Therefore,
he Application was filed by the Owner of the Property.

"D, Hitachi Medical Systems America, Ine. and HMSA
Properties LLC share the same address, twlephone and fax
nwmber.  Both untities ure expressly named in the
Application, both pasticipated in the application process,
both received all notices relating to the Application and both
were represented in connection with the grant of Enterprize
Zune abatement by the City of Twinsburg and County of
Summit. This is ngt a case where one party acted without
the knowledge, consent or authority of the other party,
Moreover, the City of Twinshurg and the County of Summit
are supportive of the Enterprise Zone gbatement granted
with respect to this Property, *¢*

“E. Nothing in Ohio Revised Code Section STM32%AYorin
Sections 5709.61 - 69 {dealing with Enterprise Zone
abatement) or in Ohis Administrative Code Chapter 122:4.1
of in any other rules applicable 1o the enterprise zone
program requives that the name of the record title owner be
listed on the first page of the DTE Form 24 application. ***

3
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“F. The Tax Commissioner’s Final Determination adopts »

hyper technical interpretation of Ohio Revised Code Section

3713.27AY which, under the circumstinces described

above, serves no legitimate public purpose.” Notice of

Appeal at 2-3. (Emphasis sic.)

it is [ litachi’s position that “[tthe decision of the Tax Commissioner, based
on an intlexible and untenable interpretation of §3715.27 which serves no [egitimate
public purpose given the specific facts of this case, Hiss in the face of the public policy of
the State of Ohio and must be reversed.™ Brief at 20, Specilically, Hitachi contends that
“{flrom a tax standpoint, IMSA *** does not oxist, *** The real estate taxes on the
property are paid by ils sole member. litechi *#%: depreciation on the property is
deducted by Hitachi ***: insurance on the property is deducted by Hitachi ***; and it
was Hitachi *** that ontered into the enterprise zone sgreement with the Cliy of
Twinsburg and Summit County in June of 2004, *** [IMSA *** has no offtcers or
directors, #%* Uts sole member is Hitachi **% which directs und takes action on behalf of
LIMSA *** Driet at 3,

Hitachi contcnds that its filing of the excinption application was imade “on
behalf of” the tee owner, HLR. at 7: i{ completed the cxemption application, however,
listing itself as the applicant. The issue for the board is not whether Hitachi could act on
behalf of HMSA. it is whether Hitachi could properly apply for the subject éxempii@n.

In Bd. of Edn. of the Columbus City Schou! Dist. v. Wilkins, 106 Ohio 8t.3d

200, 2005-Ohio-4556, 910, the couri held that “[tjhe requirements for filing an

application for real-property tax exemption are found in R.C. 5715.27(A),' which

' The version of R.C. §715.27(A) applicable to the instant matier, by virtue of uncodified language
contained in 1LB. 160, effective June 20, 2008, provided:

4
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provides that “the owner of any propenty may file an application with the tax
commissioner. on forms prescribed by the commissioner, requesting that such property
be exempted from taxation **** {(Emphasis added.) In Performing dris [School of Metro.
Toledo, Inc v. Wifkins, 104 Ohio St.3d 184, 2004-Ohio-63891, we found that the word
‘owner” as used in R.C. 5715.27 ‘refers only te 2 legal title holder of the real property for
which 2 tax exemption is sought.” Id. at paragraph one of the syllabus* Further, the court
went on:

“The holder of the legal title and the owner of the property

for the purpose of filing un application for exemption under

R.C. 371527 is “Columbus State Conununity  College

District, Trustce.” The applicant filing the application for

exemption in this case. “Columbus State Community

College District,” was not he owner of the property and

therefore lacked standing 1o petition the Tax Commissioner

for exemption under R.C. $715.27. Id, at 12,
The court held that a “threshold suestion when considering an application for exemption
fited under R.C, 3715.27 is whether the applicant has standing,” Id. at 5. twentonto
conclude thut the applicant for exemption, Columbus State Community College District,
constituted a Jdifferent legal entity than the actual deeded owner, Columbus State
Community College Distriet, teustee, and as such, the applicant did not have standing to
apply tor an exemption. Thus, the failure to list the complete name of the applicant,

albeit by one word, changed the nature and corporate identity of the applicant and

rendered the exemption application in question ripe for dismissal,

“Except as provided in section 3735.57 of the Revised Code, the owner, a
vendes in possession under o purchase agresment or a land contraet, the
beneficiary of a trust, or a lessez for an initial temm of not less than thinty
yeurs of any property may file an spplication with the tax commissioner,
on forms prescribed by the commissioner, requesting that such propesty be
exempted from taxation and that taxes, interest and penalties be remitted ag
provided in division {C) of section $713.08 of the Revised Code.”
3
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Uerein, Hitachi, a corporation, is listed as the spplicant on the
exemption application. HMBA, however, the owner of the subject property, is a
different legal entity, 2 limited lability company, which appellants srgue is also 8
disregarded sniily for income tax purposes. As this board has held previously, the
fact that the vwner is g disregarded emtity “does not change the fact that the
appellant is a legal entity separate and apart from its sole member #%%." Homes as
Second Avenue, LLC v, Wilking (Novw. 30, 2010}, BTA No. 2006-M-1069,
unreported at 13, Hitachi and HMSA are not one and the same entity. The Supreme
Court has held that only the owner can apply for exemption and Hitachi was not the
owner; therefore, Hitachi did not have standing to spply for the exsmption under
consideration.

Appellants also contend that the commissioner's actions constilute
“the taking of property without due process” and a viclation of the taxpayers’ equal
protection rights.  While the Ohio Supreme Court has authorized this board tcls
accept vvidence on constitutional points, it has clearly stated that we have no
jurisdiction to decide constitutional claims. Cleveland Gear Co, v. Limbach (1988),
35 Ohio St3d 229; MCI Telecommunications Corp. v. Limbach {1994), 68 Chio
St.3d 193, 198, ‘therefore, we acknowledge appellants’ constitutional claims. but
make no tinding in relation thereto.

The Board of Tax Appeals has no express or implied equity

jurisdiction. Columbus Seuthern Lumber Co. v. Peck {1953}, 159 Chio 51, 564. As
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& creature of siatute, we have only the jurisdiction, power, and duties expressly
given by the General Assembly. Steward v. Evou {1944}, 143 Ohio 81, 547, See,
also, HealthSowuth Corp, v. Levin, 121 Ohio $1.34 282, 2009- Ohio-384, 4 24; Gen.
Motors Corp. v. Limbach {1983}, 67 Ohic 5134 94, 93. Ascordingly, we are
consirained o affirm the commissioner’s final determination, dismissing the

taxpayers’ application for exemption for lack of Jurisdiction.

| hereby centify the foregoing to be & true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter,

ALl

A.J. Groeber, Bard Secretary
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FINAL |
INATION

Date:  JUN 01 2008

Lfon c & me Commissionss
30 &, Browdd 5, 22 Floor « Solumbes, GH 43265

Hitachi Medical Systems Asmerics, Inc.
1995 Summit Commerce Park
Twinsburg, OH 44740

Re: DTE No.: ME 4068
Auditor's Ne.: 16032
County: Surnmit

School District: Twinsburg School District
Parcel Number: 64-08678

- This is the final determination of the Tax Commissioner on an application for exemption of real
property from taxation filed on October 27, 2006.

The agent examiner in this matter issued a recomunendstion on August 6, 2007 recommending
that the application be dismissed. The City of Twinsburg filed additions! information regarding
the subject property on August 15, 2007, and this information has been considered by this office.

This application was filed by Hitachi Medical Systems America, Inc., a for profit corporation.
According to the Limited Warranty Deed, HMSA Properties, LLC acquired titie to the subject
propeety on October 5, 2004, There is no evidence that title was subsequently transferred to
Hitachi Medical Systems Aerica, Inc. of thet Hitachi Medical Systems America, Inc. held title
to the subject property at the time this applicetion was filed on Qctober 27, 2006, ’

The applicant has requested that the subject property be exempt from real property taxstion
pursuant to R.C. 5709.63, based on an enterprise zone agreement between the City of Twinsburg,
the County of Summit, Hitechi Medical Systems Americs, Inc. and Alairs Properties, LLC
executed on June 30, 2004, A copy of Resolution No. 2006-309, effective November 14, 2006,
was included with the additiona! information provided to this office by the City of Twinsburg on
August 15, 2007. Resolution No. 2006-509 makes it clear that Hitachi Medical Systems
Alnerice, Inc. and HMSA Properties, LLC are separaie entities. Resolution No, 2006-509, which
was adopted afler the subject exemption gpplication was filed, amends the enterprise zone
agreement by transferring the real property tax incentive from Alaivis Properties, LLC to HMSA
Properties, LLC. As stated above, HMSA Properties, LLC held title to the property at the time
this application was filed, but it did not Sle the subject spplication, :

K.C. 5715.27(A) provides in pertinent part as follows:

The owner of any property may file an application with the tax copumissioner, on
forms prescribed by the comrnissioner, requesting that such property be exempted
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from taxation and that taxes and penalties be remitied as provided in division {(B) of
section 5713.08 of the Revised Code,

The express language of the statute permits only an owner to apply for exemption from real

property texstion. The Ohio Supreme Court has held that “lolwner” as used in R.C. §715.27 -

refers only to 2 legal title holder of the res! property for which a tax exemption is sought.”
Performing Arts School of Meiro. Toledo, e, v. Willing (2004}, 104 Ohie St 3d 284, The
Court stated that “parfies must meet steict standing requirements in order fo satisfy the thresheld
requirement for the sdministrative tribunsl to obtain jurisdiction”. Id. citing to State ex ref.
Tubbs Jones v. Suster (1998), 84 Ohio St 70. An equitsbie owner, even if it is the real party in
interest, does not have standing to file an application for real property tax exernption. Sumprise
Residential & Life Skills Center {Apr. 6, 2007}, BTA No. J006-A-1034, Therefore, Hitachi
Medical Systems America, Inc. was not authorized under R.C. 5715 27{A) to file this application
for exemption. Since Hitachi Medical Systems America, Inc. has not met the procedural
requirements of the statute, then the Tax Commissioner does not have jurisdiction to consider
this application.

Therefore, this application is hereby dismissed.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. NOTICE WILL BE SENT PURSUANT TO R.C. 5715.27 TO THE COUNTY
AUDITOR. UPON EXPIRATION OF THE STXTY-DAY APPEAL PERIOD PRESCRIBFED
BY RC. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATELY CLOSED.

T CERTIFY THAT THIS IS & TRUE ANDY ACTURATE QOPY OF THE FIMNAL

DETERMINATION RECORDED 1N THE Tax COMMISSIONER' JOURNAL /s/  Richard A. Levin
fibend GB. Forinm | | |
RIWD A_} LEVIN Rﬂﬁhafd A‘ L@Vm
TAX COMMISSIONER Tax Commissioner
2
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ECOMMENDATION

Diate:

30 &, Broad 54, 28" Floor « Columbug, OH 43295
13x.oR0.H0Y

AUG 6 2007

Hitachi Medical Systemns America, Ine.
Richard A. Kurz, Vice President

1995 Summit Commerce Park
Twinshurg, Chic 44240

Re: DTE No.: ME 4068
Auditor's No.: 10032
County: Suwmmit
School District: Twinshburg City 8.1,

Parcel Number(s}: 6408678

This is a recommendation of the agent examiney in the matier of an gpplication for tax exemption
filed on October 27, 2006. It is not a final decision of the Tax Commissioner. The applicant has
ten days from receipt of this recommendation to file written objections. Any written objections
will be considered before a final decision is issued in this matter.

The procedure for applying for a property fax exemption is set forth in Ohio Revised Code
Section S715.27{(A):

the owner of any property may file an application with the tax
commissioner, on forms prescribed by the comumissioner,
requesting that such property be exempted from taxation and that
taxes and penalties be remiited as provided in division (B) of
section 5713.08 of the Revised Code.

The Ohio Supreme Court has recently determined that the Tax Commissioner does not have the
statutory authority to consider an application for exemption in cases where the owner did not file
the application. This determinstion of jurisdiction was made by the Board of Tax Appeals in
Total Health Care Plan, Inc. v. Zaino (Dec. 17, 2004}, B.T.A. No. 2003-A-57, citing the Ohio
Supreme Court in Performing Arts School of Metropolitan Toledo Inc. v. Zaing (2004), 104 Ohio
8t.3d 284, 2004-Ohio-6389.

In this case, title to the property is in the name of HMSA Properties LLC, therefore the applicant
is not the owner of this property. Without ownership, the applicant does not have standing to file
for tax exemption on the property, and accordingly the Tax Commissioner does not have
Jurisdiction to consider the application, §
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Based on the foregoing analysis and evidence presented, the apent examiner in this matter
reconmmends thad the application for real property tax exemption be dismissed.

i you wish to object (0 this recommendation, submit your written objections to the Division of
Tax Equalization, ATTN.: Anna Meeks, Department of Taxation, P.O. Hox 530, Columbus,
Ohio 43216-0530, or fax your objections to (614) 752-9822.

co: The Honorable Jobn A, Donofiio
Summnit County Auditor
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Chio Constitution, Article I - Bill of Rights

5 1.02 Right to alter, reforrn, or sbolish government, and repeal special privileges

All political power is inherent in: the people. Government is instituted for their equal protection
and benefit, and they have the right to alter, reform, or abolish the same, whenever they may
deem it necessary; and no special privileges or invmunities shell ever be granted, that may not be
altered, revoked, or repealed by the general assembly.
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U.5. Constituiion: 14" Amendment

Section 1. All persons born or natwralized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or imyaunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due

process of law; nor deny to any person within s jurisdiction the squal protection of the laws,
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R.C. 718.01{ A Musicipsl Income Tax Rates

{A} Asused in this chapter:

(1} "Adjusted federal taxable income” means a C corporation’s federal taxable income before net
operating losses and special deductions ag determmined under the Interns! Revenue Caode, adjusted
as follpws:

(8} Deduct intangible income to the extent included in federal taxable income. The deduction
shall be allowed regardless of whether the intangible income relates to assets used in a trade or
business or assets held for the production of income.

{b} Add an amount equal to five per cent of intangible income dedacted under division {(AY1 ¥z}
of this section, but excluding that portion of intangible income directly reiated to the sale,
exchange, or other disposition of property described in section 1221 of the Internal Revenue
Code;

{c} Add any losses allowed as g deduction in the computation of federal taxeble income if the
losses directly relate to the sale, exchange, or other disposition of an asset described in section
1221 or 1231 of the Internal Revenue Code;

(&

(1) Except as provided in division (A} 1){d)(i) of this section, deduct income and gain incloded
in foderal taxable income to the extent the income and gain directly relate to the sale, exchange,
or other disposition of an asset described in section 1221 or 1231 of the Intemnal Revenue Code;

(ii} Division (A} 1)(d)(i} of this section does not apply to the extent the income or guin is income
or gain described in section 1245 or 1250 of the Internal Revenue Code.

{e} Add taxes on or measured by net income allowed as 5 deduction in the computation of federal
tuxable income;

(£} In the case of a real estate investment trust and regulated investment company, add all
amouats with respect to dividends to, distributions o, or amounts set aside for or oredited to the
benefit of investors and allowed g5 a deduction in the computation of federal taxable income;

{g) Deduct, to the extent not otherwise deducied or excluded in computing federal taxsble
income, any income derived from a transfer agreement or from the enterprise transforred under
that agreement under section 4313.02 of the Revised Cods,

If the taxpayer is not & C corporation and is not an individual, the taxpayer shall compute
adjusted federsl taxsble income as if the taxpayer were & C corporation, except guaranteed
payments end other similar amounts paid or acorued to 8 partner, former parner, membez, or
former member shall not be allowed as a deductible expense; amounts paid or acorsed to &
qualified self-employed retirement plan with respoct fo an owser or owner-emplovee of the
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taxpayer, amounts paid or sccrued fo or for health insurance for an owner or owner-employes,
and amounts pald or accrued to or for life insurance for an owner or owner-employes shall not be
sllowed a5 a deduction.

Mothing in division (A} 1) of this section shall be construed as allowing the taxpaver o add or
deduct any amount more than once or shall be construed as allowing any taxpayer to deduct sny
amount paid to or accrued for purposes of federal self-employment tax,

Nothing in this chapter shall be construed as limiting or removing the ability of any municipal
corporstion to administer, audit, and enforce the provisions of its municipal income tax.

{2} "hternal Revenve Code” means the Internal Revenue Code of 1986, 100 Stat. 2085, 26
U.S.C. 1, as amended.

{3} "Schedule C" means internal revenue service schedule C filed by a taxpaver pursuant fo the
Internal Revenue Code,

{4y "Porm 2106" means internal revenue service form 2106 filed by a tanpaver pursuant to the
Internal Revenue Code.

{5} "Intangible income” means income of any of the following types: income vield, interest,
capital gains, dividends, or other income arising from the ownership, sale, exchange, or other
disposition of intangible property inchuding, but not limited to, invesiments, deposits, money, or
credits as those terms are defined in Chapter 5701, of the Revised Code, and patents, copyrights,
trademarks, tradenames, investments in real esiste Investment frusts, investments in regulated
investment companies, and appreciation on deferred compensation. "Intangible income” does not
include prizes, awards, or other income associsted with any lottery winnings or other similar
games of chance,

(6) 'S corporation” means g corporation that has made ap election under subchapter 8 of Chapter
1 of Subtitle A of the Internal Revenue Code for its taxable year.

{7} For taxable vears beginning on or after January 1, 2004, "net profit” for s taxpayer other than
an individual means adjusted foderal taxable income and "net profit® for g taxpayer who is an
individual means the individual's profit required to be reported on schedule €, schedule B, or
schedule ¥, other than any amount allowed as a deduction under division (E}2) or (3) of this
section or amounts described in division () of this section.

(%) "Taxpaver" means 2 person subject 1o a tax on income levied by 8 municipal corporation.
Except as provided in division (L} of this section, "taxpayer” does not include any person that is
a disregarded entity or a gualifying subchapter 8 subsidiary for federal income tax purposes, but
“taxpayer” inchudes any other person who owns the disregarded entity or qualifying subchapter §
subsidiary.

{9 "Taxgble vear” means the corresponding tax reportiog period as prescribed for the taxpayer
under the Internal Revenue Code,
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(10) "Tax administrator” means the individual charged with direct responsibility  for
administration of a tax on income levied by 5 municipal corporation and includes:

{a} The central collection agency and the regional income tax agency and their successors in
interest, snd other entities organized to perform functions similar to those performed by the
central collection agency and the regional income ax agency;

{b} A municipal corporation acting as the agent of another municipal corporation; and

{c} Persons retained by a nunicipal corporation to administer a tax levied by the rounicipal
corporation, but only if the numicipal corporation does not compensate the person in whole or in
part on a contingency basis,

(11) "Person” includes individuals, firms, companies, business trusts, estates, trusts, partuerships,
timited Hability companies, associgtions, corporations, governmental entities, and any other
entity.

{12} "Schedule E” means internal revenue service schedule B filed by a taxpayer pursuant to the
Internal Revenue Code.

{13} "Bchedule F" means internal revenue service schedule F filed by a taxpayer pursuant to the
Internal Revenue Code,

Effective Date: 03-11-2004; 12-30-2004; 2007 HB119 06-30-2007; 2007 HB24 12-21-2007
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R.C. 1705.25 Authority of Mansagers,

{A} ¥f the management of 2 limited lability company is reserved to its members, all of the
following apply:

{1} Every member is an agent of the company for the purpose of its business, snd the act of every
member, including the execution in the company name of any instrument for apparently carrving
on in the usval way the business of the compsny binds the company, unless the member so acting
has in fact no authority to act for the company in the pariicular matter, and the person with whom
he 1s dealing has knowledge of the fact that he does not have that suthority,

{2} Unless the act is authorized by the other members, an act of a member that is not apparently
for the carrying on the business of  limited lability company in the usual way does not bind the
COLPAnY, ‘

{3} Unless authorized by the other members or unless the other members have sbandoned the
business, one or more but less than all of the members of 2 Hmited lability company have no
authority to do any of the bllowing:

{a} Assign the property of the company in trust for creditors or on the assignee's promise o pay
the debts of the company;

{b) Dispose of the good will of the business of the company;

{c) Do any other act that would make it impossible to carry on the ordinary business of the
COmpany;

{d}y Confess a judgment;
{e} Submit g claim or liability of the company (o arbifration or reference.

(B} Except as provided in the operating agreement, if the management of a limited Hability
company is not reserved to ite members, sl of the fllowing apply:

{13 BEvery menager is an agent of the company for the purpose of iis business, and the act of
every manager, including the execution in the company name of any instrament for apparently
carrying on in the usual way the business of the company binds the company, unless the manager
5o acting has in fact no authority to act for the company in the particulsr matter, and the person
with whom he is dealing has bnowledge of the fact that he does not have that authority.

{2} Unless it is authorized by the members, an act of a manager that is not apparenily for the
carrying on the business of a limited lsbility company in the usual way does not bind the
COMmpany.
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{3} Unless avthorized by the members or unless the limited lability company has dissolved,
managers of the company have no authority to engage in any of the conduct listed in divisions
{AX3¥a) to () of this section.

{Cy Except as otherwise provided in the opersting agreement, a person who is both 3 manager
and a member of a limited lability company has the rights and powers of a manager, i3 subject to
the restrictions and Habilities of 9 manager, and, to the extent of his membership interest, has the
rights and powers of 2 member and is subject to the restrictions and Habilities of 2 member.

Effective Date: §7-01-1904
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B.C. 5313.04 YVendes to enfores chanter nrovigions.

Upon the failure of any vendor to comply with Chapter 5313. of the Revised Code, the vendee
may enforce such provisions in a municipal court, county court, or court of common pleas. Upon
the determination of the court that the vendor has failed to comply with these provisions, the
court shall grant appropriate relief,

Effective Date: 11-25-1969

APP 0033



R.C. 5701.14 Entity operating with nonprofit purpose defined - single member LLC

(A} In order o detormine a limited Hability company's nonprofit status, an entity is operating
with & nonprofit purpose under section 1705.02 of the Revised Code if that entity is organized
other than for the pecuniary gain or profit of, and s et earnings or any part of iis net camings
are not distribotable to, iis members, its directors, its officers, or other private persons, oxeept
that the payment of reasonable compensation for services rendeved, payments and distributions
in furtherance of its nonprofii purpose, and the distribution of assets on dissolution permitted by
section 170249 of the Revised Code are not pecunisry gain or profit or distribution of net
earnings. In no event shall payments and distributions in furtherance of an entity's nonprofit
purpose deprive the entity of its nonprofit status as long as all of the members of that entity are
operating with s nouprofit purpose,

{B) A single member limited ligbility company that operates with a nonprofit purpose, ag
described in division (A) of this section, shall be freated as part of the same legal entity as its
nonprofit member, and all assets and labilities of that single member limited lability company
shall be considered to be that of the nonprofit member, Filings or applications for exemptions or
other tax purposes may be made either by the single member limited Hability company or itg
nonprofit member,

Effective Date: 2008 HB160 06-20-2008
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R.C. 5700.671 Policy of retaining existing or creating new emplovment opnoriunities,

By enactment of this act, the General Assembly expresses its policy of encowraging political
subdivisions of this state to exercise the suthority granted under Chapters 725. and 1728, and
under sections 3733.67 to 373570, 570%.40 to 5709.43, 5709.61 to 5709.69, $709.73 to 5709.75,
and 5709.77 to 5705.81 of the Revised Code for the purposes stated therein, and for the purposes
of retaining existing or creating new exployment opportunities within the political subdivision to
the extent the exercise of such authority is necessary to result in s net increase in smployvment in
this state above that which would prevail in the absence of the use of such authority. Such
authority is not intended by the General Assembly to be exercised if not necessary to achieve
stich & result, nor is it intended to be exercised for the purpose of transferring employment from
ong political subdivision in this state to another if such exercise does not result in 2 net increase
in or retention of emplovment in this state.

The Director of Development may adopt such rules as the Director determines will best effect
the policy stated under this section. Such rules shall be adopted in accordance with Chapter 119
of the Revised Code, and shall spply only fo agreements or actions executed on or after the
gffective date of such rules,

Effective Date: (47-22-1964
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R.C. 5715.15(A) Complaint against veluation or sssessment - determination of complaing

tender of te2x - determination of common level of assessment

(A} As used in this section, "member” has the same mesning as in section 1705.01 of the
Revised Code.

(1} Bubject fo division {A)2) of this section, a complaint against any of the following
determingtions for the current tax year shall be filed with the county anditor on or before the
thirty-first day of March of the ensuing tax vear or the date of closing of the collection for the
first half of real and public utility property taxes for the current tax vear, whichever is later;

(8} Any classification made under section 5713.041 of the Revised Code;

(b} Any determination made under section 5713.32 or 5713.35 of the Revised Code;

{c} Any recoupment charge levied under section 5713.35 of the Revised Code;

{4} The determination of the total valuation or assessment of any parcel that sppears on the tax

Code;

(¢} The determination of the total valuation of any parcel that appears on the agricultural land tax
kst, except parcels sssessed by the tax commissioner pursuant to section 5727.06 of the Revised
Code;

{f} Any determination made under division (A) of section 319.302 of the Reviged Code.

I such a complaint is filed by mail or certified mail, the date of the United States postmark
placed on the envelope or sender'’s receipt by the postal service shall be trested as the date of
filing. A private meter postmark on an envelope is not a valid postmark for purposes of
establishing the fling date.

Any person owning taxable veal property in the county or in a taxing district with territory in the
county; such a person's spouse; an individual who is retained by such & person and who holds a
designation from a professionsl sssessment organization, such as the institute for professionals in
taxation, the national council of property taxation, or the international associztion of assessing
officers; a public accountant who holds a permit under section 4701.10 of the Revised Code, 2
general or residential real estate appraiser licensed or certified under Chapter 4763, of the
Revised Code, or a real estate broker Heensed under Chapter 4735, of the Revised Code, who is
retained by such a person; if the person is o firm, company, association, partnership, limited
Hability comepany, or corporation, an officer, a salwried smploves, a pariner, or 8 member of that
person; if the person i3 a trust, & trustee of the trust) the board of county commissioners; the
prosecuting attorney or treasurer of the county; the board of township trustees of any township
with territory within the county; the bosrd of education of sny school district with any territory in
the county; or the mayor or legislative suthority of any municipal corporation with any territory
in the county may file such a complaint regarding any such determination affecting snv real
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property in the county, except thet a person owning taxable real property in another county may
file such a complaint only with regsrd to any such determination affecting real property in the
county that is located in the same taxing district as that person’s real property is located. The
county auditor shall present to the county board of revision all complaints filed with the anditor,

{2} As used in dividion (AN2) of this section, "interim period” means, for each county, the tax
year to which section 5715.24 of the Revised Code applies and each subsequent tax year until the
tax year in which that section applies again.

Mo person, board, or officer shall file a complaint againgt the valuation or assessment of any
parcel that appears on the tax lst if it filed & coraplaint against the valuation or assessment of that
parcel for any prior tax year in the same interim period, unless the person, board, or officer
alleges that the valuation or assessment should be changed due to one or more of the following
circummstances that ccourred after the tax lien date for the tax vear for which the prior commplaing
was filed and that the cirommstances were not teken into consideration with respect to the prioy
complaing:

{8} The property was sold in an armo's length transaction, as described in section 5713.03 of the
Revised Code;

{b} The property lost value due to some casuslty;
(¢} Substantial improvement was added 1o the property;

{d} An incresse or decrease of at least fifteen per cent in the property's cccupancy has had s
substantial economic impact on the property.

(33 I a county board of revision, the board of tax sppeals, or any coort dismisses a complaint
filed under this section or section 3713.13 of the Revised Code for the reason that the act of
filing the complaint was the unauthorized practice of law or the person filing the complaint was
engaged in the unauthorized practice of law, the party affected by a decresse in valustion or the
party’s agent, or the person owning taxable real property in the county or in a taxing district with
territory in the county, may refile the complaint, notwithstanding division (AX2) of this section.

{4} Notwithstanding division (A}2) of this section, a person, board, or officer may file a
complaint against the valuation or assessment of any parcel that appears on the tax Hstif it filed a
complaint against the valuation or assessroent of that parcel for any prior tax vear in the same
interim peried if the person, board, or officer withdrew the complaint before the complaint was
heard by the board,

Effective Date: 03-04-2002; 09-28.2006
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R.C. 371527 Applicetion for sxemption —

{431} Except as provided in division (A)2) of this section and in section 3735.67 of the Revised
Code, the owner, & vendes in possession under a pwrchase agreement or g land contract, the
beneficiary of a trust, or a lessee for an initial term of not iess than thirty years of any property
may fle an application with the tax commissioner, on forms prescribed by the commissioner,
reguesting that such property be exempted from taxstion and that taxes, interest, and penaltics be
remitted as provided in division {C} of section §713.08 of the Revised Code.

(2 I the property that is the subject of the spplication for exemption is eny of the following, the
application shall be filed with the county audiior of the county in which the property is listed for
taxation:

{2} A public read or highway;
{b} Property belonging to the federal government of the United States;

(¢} Additions or other improvements o an existing building or structure that belongs o the state
or & political subdivision, as defined in section 5713.081 of the Revised Code, and that is
exempted from taxation as property used exclusively for a public purpose;

(4} Property of the boards of trustees and of the housing conunissions of the state universities,
the northeastern Ohio undversities college of medicine, and of the siate to be exempied under
section 334517 of the Revised Code.

{8} The board of education of any school district may request the tax commissioner or county
suditor to provide it with notification of applications for exemption from taxation for property
located within that district. If so reguested, the commissioner or auditor shall send fo the board
on 3 monthly basis reports that contain sufficient information to enable the board o identify each
property that is the subject of an exemption application, including, but not limited to, the name of
the property owner or applicant, the address of the property, and the auditor's percel mumber. The
commissioner or auditor shall mail the reports by the fifteenth day of the month following the
end of the month in which the commdssioner or auditor receives the applications for exemption.

(C) A board of education that has requested notification under division (B} of this section may,
with respect to any application for exemption of property located in the district and included in
the commissioner's or auditor's most recent report provided under that division, file 2 statement
with the comunissioner or auditor and with the applicant indicating its inten! to submit evidence
and participate in any hearing on the spplication. The statements shall be filed prior to the first
day of the third month following the end of the month in which that application was docketed by
the commissionsr or auditor. A statement filed in compliance with this division entitles the
district fo submit evidence and fo participste in any hearing on the property and makes the
district a party for purposes of sections 5717.02 to 5717.04 of the Revised Code in any appeal of
the commissioner’s or auditor’s decision to the board of tax appeals.
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{13} The commissioner or auditor shall not hold 2 hearing on or grant or deny an spplication for
sxomption of property in a school district whose board of education has requestsd notification
under division (B) of this section until the end of the period within which the board may submii a
staternent with respect to that application wnder division {C) of this section. The commissioner or
anditor may act upon an application at any time prior to that date upon receipt of a written waiver
from each such board of education, or, in the case of exemyptions avthorized by section 725,02,
172810, 370040, 570941, 5708411, 5709.62, 5700.63, 5709.632, 5709.73, 570978, 5705.84,
or 5709.88 of the Revised Code, upon the reguest of the property owner. Failure of a board of
education fe receive the report reguired in division (B) of this section shall not void an action of
the comomissioner or auditor with respect fo any application. The conunissioner or avditor may
gxtend the time for filing a statement under division () of this section.

(£} A complaint may also be filed with the commissioner or guditor by any person, board, or
board of revision against the continued exemption of any property granted exemption by the
commissioner or auditor under this section.

(Fy An application for exemption and & complaint against exemption shell be filed prior (o the
thirty-first day of December of the tax vear for which exemption is requested or for which the
liability of the property to taxation in that yeer is requested. The commissioner or auditor ghall
consider such application or complaint in accoordance with procedures established by the
commissionser, determine whether the property is subject 1o taxstion or exempt therefrom, and, if
the commissioner makes the determinstion, certify the determination fo the suditor . Upon
making the determination or receiving the commissioner’s determination, the apditor shall
correct the tax lst and duplicate accordingly. If a tax certificate has been sold under section
572132 or 5721.33 of the Revised Code with respect to property for which an exemption has
been reguested, the fax conunissioner or suditor shall also certify the findings to the county
troasurer of the county in which the property is located.

{3y Applications and complaints, and documents of any kind relsted to applications and
compleints, filed with the tax commissioner or county auditor under this section are public
records within the meaning of section 149,43 of the Revised Cods.

{t) If the commuissioner or auditor determines that the use of property or other facts relovant o
the taxebility of property that is the subject of an spplication for exemption or 2 cornplaint voder
this section has changed while the application or complaint was pending, the commissioner or
guditor may make the determination under division (¥} of this section separately for sach tax
year beginning with the year in which the application or complaint was filed or the year for
which remission of taxes under division () of section 5713.08 of the Revised Code was
requested, and including each subsequent tax yesr during which the application or complaint is
pending before the conunissioner or auditor.

Amended by 129th Genersl AssemblyFile No.64,HE 225, §1, off. 3/22/2012.

Effective Date: 09-26-2003; 2008 HB160 06-20-2008
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R.C, 5733 01 Tax Charged Agsivnst Corporations

(¥} For the purposes of this chapter, "disregarded entity” has the same meaning as in division (D)
of section 5745.01 of the Revised Code.

{1} A person's interest in a disregarded entity, whether held directly or indirecily, shall be treated
as the person's ownership of the sssets and lisbilities of the disregarded entity, and the income,
including gain or loss, shall be included in the person's net income under this chapter.

{2} Any sale, exchange, or other disposition of the person's interest in the disregarded entity,
whether held directly or indirectly, shall be treated as a sale, exchange, or other disposition of the
person's share of the disregarded entity's underlying assels or labilities, and the gain or loss from
such ssle, exchange, or disposition shall be included in the person’s net income under this
chapter.

(3} The disregarded entity's payroll, property, and sales factors shall be included in the persen's
factors.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, off. 9/29/2013.
Amended by 129th General AssemblyFile No.186,HB 510, §1, off 3/27/2013.
Amended by 128th General AssemblyFile No.9HB 1, §101.01, eff. 10/16/2009,

Effective Date: 06-03-2002; 06-30-2005; 06-05-2008; 06-30-2006; (4-04-2007
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RO, 3807 04 Prustes powers, duties, and velations - beneficiaries’ rights,

{A) Except as otherwise provided in the terms of the trust, Chapters 3801, {0 5811, of the
Revised Code govern the duties and powers of a8 trustes, relations among trustess, and the rights
and interests of a beneficiary.

{B) The terms of a trust prevail over sny provision of Chapters 5801, to 5811, of the Revised
Code except the following:

{1} The requirements for creating a trust;
{2} The duty of 3 trustee to act in good faith and in accordance with the purposes of the trust;

{3} The requirement that the trust have s purpose that is lawful, not contrary {o public policy, and
possible to achieve;

{4y The power of the cowrt {0 modify or terminate a trust under sections 5804.10 to 5804.16 of
the Revised Code;

{5) The effect of a spendthrift provision and the rights of certain creditors and assignees o reach
a trust a8 provided in Chapter 5805, of the Revised Code;

{6) The power of the court under section 5807.02 of the Revised Code to require, dispense with,
or modify or terminate a bond;

{7} The power of the court under division (B} of section 5807.08 of the Revised Code to gdjust 2
trustee's corppensation specified in the terms of the trust which is noreasonably low or high;

(8) Subject o division {C} of this section, the duty under divisions (B}2) and (3} of section
5%08.13 of the Revised Code to notify current beneficiaries of an irrevocable trust who have
attained twenty-five vears of age of the existence of the trust, of the identity of the trustee, and of
their right to request trustes'’s reports;

(9} Subject to division {C) of this section, the duty under division {A) of section 3808.13 of the
Revised Code to respond to the request of a current beneficiary of an imevocable trust for
rustee’s reports and other information reasonably related to the administration of a trust;

(10) The effect of an exculpatory term under section 5810.08 of the Revised Code;

(11} The rights under sections 5810.10 to 5810.13 of the Revised Code of a person other than a
trustes or beneficiary;

(12) Periods of limitation for commencing a judicial proceeding;
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(13} The power of the court to take any action and exercise any jurisdiction that may be
necessary in the interests of justice;

(14) The subject-matter jurisdiction of the court for commencing a procesding as provided in
section 5802.03 of the Revised Code.

{C) With respect to one or more of the current beneficiaries, the settlor, in the frust instrument,
may waive or modify the duties of the trustee described in divisions (RY®) and (9) of this
section. The waiver or modification may be made only by the seitlor designating in the trust
instrament one or more beneficlary surrogates to receive any notices, information, or repoits
otherwise required under those divisions to be provided tw the current beneficiaries. If the settior
makes a waiver or modification pursuant to this division, the trustes shall provide the notices,
information, and reports to the beneficiary surrogate or sumrogates in leun of providing them to
the current beneficiaries. The beneficiary surrogate or surrogates shall act in good faith to profect
the interests of the current beneficiaries for whom the notices, mformation, or reporis are
received. A waiver or modification made under this division shall be effective for zo Iong as the
beneficiary surrogate or surrogates, or their successor or successors designated in accordance
with the terms of the trust instrument, act in that capacity.

Hifective Date: 01-01-2007
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4887

{127 Genorgl Assembly)
{Subgihite House Bill szﬂi:m 160}

To smend sections 31920, 170502, 5713.08, 571527, and
5815.36 and to enact section 570114 of the Revised
Code to clarify and modify the law relating o disclatiners
vnder the Ohio Trust Cods, to provide thet a lmited
Hahility compeny may be a nonprofit entity, and to make
changes regarding cortain tax exsmptions,

Be it enacted by the General Assembly of the State of Ohie:

Seorion 1. That sections 31920, 170502, S5713.08, 571527, and
5815.36 be amended and section 5701.14 af the Revised Code be enasted o
read as Tollows:

Sec. 319.20. Afer complying with sectoms 319.202, 315251, and
%19.20% of the Reviged Code, and on dpplication and presentation of title,
with the affidavits required by law, or the proper order of a court, bearing
the last known address of the grantee, orof any one of the graptess numed in
e title, and & reforence o the volume and page of the recording of the next
preceding recorded instrument by or through which the grantor clains title,
the county auditor shall transfer any land or town lot or pért thercof,
roingrals thereln, or miinery] vighle thereto, charped with taxes op the tax Hst,
from the name in which it stands into the name of the owner, when yendered
necessary by a conveyance, partition, devise, descent, or otherwise, If by
reason of the conveyancs o otherwise, e part only of a tract or lot, minerals
therpin, or wmineval rights thereto, as charged fo the fux Hst is to be
wansferred, the auditor shall determine the tax valoe of the parf of g truct or
lot of rzal estate, minsrals thereln, or mineral righis thersto, s0 transfarred,
and the value of the remaiing part compared with the value of the whols,

Whenever & part only of a tract or 1ot of real estate hag besn cunsferred
by the auditor and the twact or lof besrs unpaid taxes, penshties, interest, or
special assessments, ibe uopald taxes, pemslties, inmterest, or spscial
assessments shall immediately be apportioned, upon demand o request by
the transferes or remaining owner, in the following manner:

{4} The auditor shell allocate to the part so wansferred; and to the

remaining part, amounts of any curredt or delinguent taxes, imterest, or
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Sub. H. B. No. 160 488 127 G4,

penaltics that have accrued against the parcel as a whole, proporiionate o
their respective vahums.

{By The lien of iaxes, penaities, mferest, and epecial sssessinents, 8s

levied against the original wact, shall extend lo the part so iransferred and
the part reveaining only to the sxtent of the amounts so sllocated to the
respective paris

Thiz section dogs pot change the folal smount of faxes, special
aseesements, or other charges as originally levied, or the total amwont of the
Balance due, The suditor shadl certify such sppottionsents o the county
treasurer.

Whenever the state siguires dn entire paece] or 2 part osly of 2 parcel of
resl property in fee simple, the counpty auditor, upon applicetion of the
grantor of proputy owner or the siste, which application shall contein 2
deseription of the property as it appoars on the tax st and e date of
transfer of ownership, shall prepare an satimate of the taxes that are a lizs on
the property, but have not been determined, assessed, and levied for the year
i which the property was acquired. The oounty suditor shall thereupon
apportion the estimated taxes proportionately between the grastor and the
state for the period of the Hen yeer thet cach hed or shall have had
ownesship or possession of the property, whichever is emtlisr. The county
treasurer shall accept payment from the state for estimated tses 2t the tine
that the real property it acquired. If the state has paid in full In the yeur in
which the pmpesrty is avguired that proportion of the estimated tuxes that the
tax comrmissioner determines are not subject 1o remission by the county
auditor for such vesr under division &I of seotion 371308 of the
Revised Code, the estimated trxes paid shall be considered the tax Hability
o the exempled pipperty forthat year, )

Section 31942 of the Revissd Code applies to the spportionment of
special asscdamenits. '

Complaint ag;aimi:-mh valvues a8 defermined by the anditor or the
ellocation of agsessments by the certifying authority may be filed by the
transferss or the remsining owner, sud if Sled, proceedings including
sppeals shall be had in the manner and within the time provided by sections
71701 1o 3TIT.06 and §715.19 to 571522 of the Revised Code, for
eomplatots ageinst valuation or assessinent of real property.

The auditor shell endorse on the deed or other evidences of title

presemted to the anditor that the proper tansfer of the real estate destribed in

the deed has been made in the auditor's office or that it is not entered for
taxation, and sign the suditor's name o the deed. The address of the graniee,
or sy one of the grantees, set forth in the deed or other evidences of title
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Sub. H. B. No. 160 4889 127 GuA,

shall be entered by the auditor on the tansfer shoets and on the gesersl 8z
Hst of real properiy prepared pursusnt B section 319028 of e Bevised
Code.
Sew. 170507, A Umited lsbility company may be formed fov any
parpose of purposes  for Whmh mdzwdﬂmls fawiolly mmy sassociste
themselves, including for gny proft rrdit purpose, except that, If the
Rewviged a:ada sontaing Spsemi mawzsmm fbr the formation of any
designaisd fvpe of corporstivm other then & mofessional sssociation, »
Tdtsd Hability company shall ot be formed for the TREpORE o purposss for

which that type of cosporation mey be fwmed. AL the request or direction of

the govermnment of the United 8imise or any ageosy of thet government, 2
Hmited Hability COMmpERY TeRy Lanenct sy fawiil bumass i aid of the
national defense or tnthe proseomtion of any war in which the United Stames
is mg,agﬁd

- a5 ; whiteh ﬁmi ig ex&mmad ﬁam
Mamem Such hst shah show ﬂ’xe: namE 01’"‘ ?ha owner, the value of the
mroperty exempizd, snd s stefertiont in brief form of the ground on which
such exsmption hay been gravted. It shall be comrected supually by adding
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fhereto the s of property which have been a:am:zpim duving the yeer, and
by striking therafiom the Hems which in the opiaion of the guditor have logt
ﬁmr nm‘a‘, af axemgﬁm and Whiah ha‘v& %::em ram‘i@wd o ihsfz mabia im‘t

mada P wuch ex&mg; Hatz ami 0O eze:idmanai mma of pm;:s&ﬁty ﬁhaﬁ e
exsrapted from taxation withow the consent of the faxn commissioner a8 ds
provided for in seotion 871527 of the Revised Cods or without the consent
{:ef the imuamg afﬁcer md@r ssﬁz@n 3’?3:3 6‘?’ mf' ﬁ:% Rcws@d Caé@ meﬁ?

T }ae conm
propesty is m&pz'@pmiy o1 ﬁi@gai}y ﬁxampied fmm taxatmn Tha auﬁzwr xhﬁi&
follow the orders of the commplasionsr gives wuder thiz section. An abetrant
of such list dwll be fled asnuslly with the commisgionsr, en & foom
approved by the copnvdesionss, and 2 gy shiorpof shall be kepton fle in
the Gfﬁﬁﬁ cf esa,c}z auﬁzt@r i‘m’ puhhc mspecs%mn

£ rvsHene b ﬁ;_,,g appm&mﬁ for ex&m@ﬁzm of

_ _ "

pggﬁ&rt}? A 3 2 =T AR igep it » ¥
certificate exmumd hy the mumy treasumr (;emfymg one of the o owing:
{1y That all tanes, aosenwpesdy intorest, and pemultiss levied and
assessaci ugams* the: ;ampezty wag,ht B be emmp’ff:d hewxz hem paid in full
\ the ; ' o vesr for which the
apphcatzecm e a,mmpmm is ﬁled exoupt for such ta;v;e imdersst, and
penaltties that mey be remitted under division (8)(() of this sectzgm
{2y That the applicant hes estered into a valid deimquen’s tax contract
with the county tressurer pursuzn o division (&) of section 32331 of the
Revised Code to pay afl of the delinauent taxes, sseeesments; interest, and
pensitios charged against the propesty, except for such taxes, intorest, and
penai*‘:;&s that may be romitied wnder division &30 of this section. I the
auditor receives notive under seotion 323.31 of the Revised Cods at such e
wrilien d&imqumt tax contract las become vold, e auditor shall sirike such
property from the list of exempted property and resater such property on the
tazable Hst. If property is romoved fom the exempt Het becanse g wrilten
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delinquent @y confract has bocome void, cuwrrent tazes shall frst be
extended against thet properly on the genemi tax Hst and eiugahcaie of roal
and public utility property for the tax year in which the auditor recsives the
notice requirsd by divigion (A} of seotion 323.31 of the Revised Tods that
the delinguent tax confract has booome void o, i that sotive e nut mmiy
misde, oy the fax yeur o which falls the latest date by which fhe beasurer- s
required by suwh section to give such potice. & county suditer sball not
retmove fom any tex Hel and duplivete the smownt of any ugpaid delinguent
taxes, assesuments, interest, or pepalties owed on property that §s placed on
the exefapt Hat porsuant fo this division.

{3} That & tx ceriificate has boon issued under secton 979132 or
5721.33 of the Revissd Code with respect to the property that is the sabject
ufthe a;api&atﬁs}n and ﬁae m aemﬁﬁatﬁ i m&ts‘f&ﬁdmg

" the oasuers certifiente | wluded w

1) Aﬁy taxessﬂ mtm'esi:, ami ?@mm@s which have beooms s Hen after the
propevty was fvst wsed for e cxempt purpose, But in ne cass prior 1o the
date of acquisition of the tile to the property by the a@pma&zﬁ' ey be
remdtted by the comuisionsr swoept as 15 provided In dividon {A) of
ssetivn 5713.081 of the Revised Code,

31 Real property sequired by the stele in fee simple is exsme from
taxation from the date of seanisifion of title or dale of possoasian, whichevey
is the sarlier dads, pmwﬁad thut-oil taxes, intorest, and penalties as mrovided
in the apportionment providons of section 319,28 of the Revised Code have
b@ea:z pmd tce the:: daw @f agqmsmm @i mtlse m‘ daig e}f poss&sswﬁ by ﬂ:f; sai;ai’s,
not yet deiemmd., assessad, ,am:l ievwé i@}r the: ‘}’ﬁﬁf it thch thw pmjgaﬁy is
apguired, shall be remdtied by the county suditor for the balance of the year
from dute of scguisiton of title or date of possession, whichever is earhier,
This svction shafl not be comstrued to sufhorize the excmption of such
property frove twxation or the romission of faxes, interset, and pensites
thereon wntil all privets wse has tesminated,

Bec. §T185.27. (€AY I‘mspt 28 *:amvmed in sectm 3’?35 6’? Of the Rﬁﬂo%ﬁ
Lode, the ownier, 4 ve I
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cannmssmnm, Feiid f()rms pz:esmbad b}? ﬁm c@mmz‘ssmmr reqmestfng that
such woperty be oxempted fom txgton snd that faxes, inigrest, and
penalties be remifted as provided in division @) of section 5713.08 of
the Revised Code,

@3) The board of education of any seboo! district may reguest the tax
copunissioner o provide it with notificetion of applications for exemption
Hom taxatmn far pmpariy iaaawd within. ihat émi’nct If 50 mquasmd, ﬁm

mp@ﬁg tha‘é: I}Qﬁtﬁm sufﬁcmni momamn i“@ enai:uie ’size "m:saﬂi ‘fﬁ aémﬁﬁ:
each properly that is the subject of an exdmption application, inchiling, bt
ot lmited o, e name of S properly owiet o appimmt, the addeess of
the property, amﬁ "thﬁ suditer’s pareel mamber, The commissioner shall mail

g hy; tz:ie ﬁﬁemﬁh d&y af ﬁ.’kﬁ‘ memh m}i@wmg th& emi

(T3 A board of edusstion that has requested notification under division
(B} of this section may, with respect o any apyiicatmﬂ for expmoption of
property located in the district and inchuded in the conunissioner’s most
reant report provided voder that division, file 2 statoment with the
commissipner and with the applicent indicating its intent to submif evidence
and parﬁca;a&ia in any hearing on the application. The statements shall be
ﬁied gm;r 1 ﬁze ﬁrsi: d&y af tha th:srd ma:mi:’a f@iiﬁ%mg ﬂ:m esmi ef ﬁm qeﬁm?

stasm, ﬁied in mm}ﬁmme mth t}us d:msmn enmﬁes the d»zsmm o wbzmt
evidence and o participate 1o any hearing ou the property and makes the
district & party for purposes of ssetions $¥17.02 w0 5717.04 of the Bevised
Code in any appesl of the comumissiongr’s decision o the bowd of tax
dppeals.

{33 The conprdsgioner shell not hold 2 hesring on or grant or deny an

application for exemption of property in 8 school district whose bosrd of

sducation has requested notification wnder divigion (B} of this section wntll
e ond of the period within which the board may subniit & stzispient with
respect o that application vader division () of tis sectvn. The

corunidsioner wey aot UPOD. B application st ayy time peint fo-Hhint date

npon recsipt of 2 writien walver from each suvh board of educafion, oz, in
the case of exemptions suthorized by ssotion 725.02, 1728, 18, 570940,
L7941, 5709 411, 5769, 62, or 5T08.63, 5709632, S708.73, 370978
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4,01 5709.88 of the Revised Cods, upon. the request of the property
WHLT. Faﬂum of & bowrd of education W reteive the report raqmmd i
division (B} of this sootion shall net void g avfion of the commiisgioner with
respect i Any apphcaﬁm The commissioner may extend the tme for filing
3 statemment under division (T} of this section.

(B} & complaint may also be fled with the commissioner by any person,
hoard, or officer authorized by section 571519 of the Revised Code to file
comgleinte with the county bosrd of revision against the oéfitinued
exeruption of any property granted exenption by the commissioner under
this ssotion,

(F} An application for exemption and 2 complaint agaiost exemption
shall be filed prior to the thirty-first day of December of the tax year fir
which eyempﬁtm i mqmsﬂ;ed ot for which e ﬁabﬂity of the property 1o
taxation in that yeer is mquegtﬁd The commissionsr shell consider such
wghcmon o complaint in aceordance with prcc:edurﬁs established by the
conunissioner, determine whether the property is sublect to taxation o
exerpt therefiom, and cortify the commissioner’s findings to the auditor,
who shall corredt the tax st and duplicate sccordingly. If & tax cartificate
has been sold wnder section 572132 or 5721.33 of the Revised Cods with
respect 1o propery for which an exempiion hes been reguested, the tix
commissioner shall sieo cﬁrﬁfy the findings 1o the county iwessimer of the
county fn which te progerty is located,

{3y Applications snd complaints, and docimments of aty kind retuted 1o
spplications and complaints, fled with the b comumissioner under this
section, are public mmrds within the meaning of section 148943 of the
Revised Code,

(B If the commissionsr determines that the use of property or other
fucts relevant o the xability of property that is the subject of an
application for exemption or a complaint under this section has changed
while the application or complaint was pending, the comanissioner may
tnske the determination under division (F) of this section separately for each
tax vear heginning with the vear in which the application or coplaint was
filed or the year for which remuission of faxes under division &30} of
spotion 571308 of the Revised Code was reguested, and including each
subsequent 8 year during which the application or complsint is pending
hefore the conumissioper,

Sec. 5815.36. (&) As vused in this section:

(1) "Disclaimant” means any person, any guardian or personsl
representative of 2 person or gstaty of a person, or any sHommey-in-fact or
agent of a pesson having a general or specific muthority 16 act gianted in 8
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written insiromens, who is'any of the following:

{a} With :r»apect te testamentary instrursonds and Intestals sucsession, a8
By, newt of kin, devises, logates, dones, prrson suecopding to u disclatmed
interest, sutviving jolnt tepant, surviving febant by the entireties, surviving
tensnt of o tenamey with & dght of swvivershdp, benefelsy voder 2
testameniary insihmnent, of pﬁrgﬁm d&&gﬁaﬁ;&é to take porsuant $o & power of
sppointment exercited by & festomeniary Hstrument;

by With reepest fo nomestemnontary insimoents, & giaules, dones,
person suceesding o o disclaimed intorest, sm'mﬁg Joint tensnt, surviving
wnant by the entieties, surviving temamt of & tenancy with g might of
survivorship, beneficlary under 2 nontostwmentery msi:_xmmn‘i, OF person
desigmated to take pursiant o a powdr of appointment exercized by a
nontestamentary instivment; '

{c} With respect to fiduclary rights, privileges, powers, and fmpmunities,
& ﬂd&mmy uzzd@r a tesﬁ:amemary or nontestamentiry instrimoomy. This

; - ey of g saa:é:m:a ﬁaez, FiteDy am:homze & ﬁdmxary .Elil.,

cags the righis (}f bensficlios g ; HUE
instrumnent creating the ﬁ::imxary ralamﬂshiga aa‘ihmzes the uium
muske such & disclaimer. :

{4} Any person entitled 1o ke an nterest in property upon the death of
a persen ﬁf uge:a;:s, t‘h& oc@um:me of any at}zzer avent.

3y “Pfﬁ’ﬁﬁﬂy ERS aﬂ ffmms Qf pmgmfy, mal ami personal, tngible
sud futengible.

(BY 1) A disclaiman, otbor than 2 Bdoclary nader an instroment whe is
net authorized by the insroment o Hsclaimn the interest of a beneficlary,
may declaim, in whole @ in pert, the wuccession o any property by
executing and by delivering, ﬁl'ing, or reoording s written disclaimer
instrumment n e manuer g::imﬁﬁﬁé in this section.

{2) A disclabrmant who s s Sduciary vmder an instrumoent may disclain,
in whole or in part, gay right, power, privilege, of Immaidly, by a&mﬁﬂg
and by e:ieiwenng, filing, or recording 8 written disclaimer Insiraroent in the
manner provided in this section,

(33 The written imswument of disclafmer shall be signed and
acknowledgad by the disclaimandt snd shall contain all of the fullowing:
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{a} A réforence fo the dongtive insirianent;

) A desempmn of the property, part of property, or intersst
disclalmed, and of any fiduslary right, powsr privilege, or irsmunity
dizclaimed;

(e} A declaration of the disclaimer and Hs extent,

{43 The guardian of the esiate of 8 MY O AN mmmpstan* oF the
persenal reprasemaﬁ;ves af s deesased person, wh £ avthord
' ngtry , i, with the consent of the pmbaba amsm of the
contt of Common pi&%ﬂ may diselaim, in whele or In part, the sucosssion to
apy property, or intrest it property, thal the ward, ¥ an adult and
eompetent, or the desesssd, if living, might have disclaimed. The goardisn
of petsenal vepreseniative, or any ioteresied pevion may fe an application
with the probate division of the court of connnon pleas that ks Jurisdiction
.of the estule, asking that the sowt onder the gwardian or personal
representalive w enstule and deliver, file, or recond the disclaliner on behalf
of the wand ex, estete, grdeceased person. The covrt shall order the guardian
or personsl represcpintive W exeoute and deliver, fe, o record the
disclabmer ¥ the cowt fnds, wpon hearing aBier potice o interssted parties
and such other persons as the court shall direct, thet:

(a) It is in the bowt fnterests of those Intorestad in the estate of the person
and of those who will teke the disclaimed Inferest;

{b) It would not resterially, adversely affect the mivor or eompetent,
or the beneficiaries of the estate of the desedent, taldng inie congideration
other available resvurces and the age, probable e expectancy, phiveical and
wental condition, and present and reasonably anticipated Tt nseds of die
minor o incompelent or the beneliciaries of the estuie of the decedent,

A written instrarhent of disclaimer ordeved by the coust wader (s
division shall be exseuted 4nd be delivered, fHled, or recorded within e
time and in the manosr in which the person could bave disclaiined if the
person were living, an adult, 2nd cormpetent,

{0} A pavtisl disclaimer of property thet i sulgsct o & buzdensome
interest oreated by the donstive instrument i not sffectlve unless the
digelaimed proporty consitules & gift et is separste and dstingt fom
undisclsimed gifis,

(D} Fhe éasﬁiasmam shaﬂ deiwer, 111@ or mmrd the d@ﬁcimmer o1 CHuse

zalle:;wmgdamc "
{1} The efiective daie of Hhe donative Instrument if both the taker and
the taker's inderest in the property are finally ascertained on that dats;
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2} The date of the occurrencs of the event upon which both the faker
il the toker’s trderest in the property becoms fnally aswrtamahie,

(3} The date on which the disclaiment gtiains twenty-one gightosn years
of age or is no longer an incompetent, without tmdmng or Tepaying any
benetit roceived whils the discladmant was mader Sronty-one ¢ cighisen years
of age or an incompetent, and even if s gusdian of g winor or scompetent
had filed an application pmemm to division (BY4) of this section and the
probeie division of the court of comemoen pless mvelved did not consent do
the guardisn exsouting & disclsimer,

{E3 Mo disclaimer instrument is effective under this section if either of
the following appliss under the terms of te disclalner instrument:

{1} The disclaimant has power to revoke the dsclaimer.

{2} The disclairnant may transfer, or divect to be irapsferred, to self the
entire legal and equitsble ownership of the property subject o the disclaimer
Instroment.

{FY(1) Bubject to division {FY2) of this section, if the inferest disclaimed
is crested by a noplestamentary instrument, the dsclaimer instroment shall
be delivered porsonslly or by coxtified wmad] to the trustee or other person
who has legal title to, or possession of, fhe property disclaimed.

{2} If the interest disclaimed Is crenfed by 2 testamentary instrument, by
 imtestate sucoession, by a transfer on death deed pursuant io seotion 330222

of the Revised Code, or by & certiffcale of e v 8 motor vehicls,
watercraft, or e‘mb@azd moler that evidenves ownership of the motor
vehicle, wetercrafl, or outhoard motor that is rensferable on death pursuant
o seotion 2131.13 of the Revised Code, the disclabmer instrument shall be
filed in the probsie division of the court of commmon pleas In the eounty in
which procesdings for the administration of the decedent's estate have been
commenced, and gn exeouted copy of the disclaimer instrument shall be
delivered personsily or by certified mail 1o the personal representative of the
decedent's estals,

{3} If vo provesdings For the sdministration of the decedents-estale have
beon commeneed, the disclaimer instrument shall be fled in the probate
divis-ian of tﬁa court of common ple:as in the c@unty ixz Whi’ch yrccaedings

aecardmcr 0 iaw The é;sdmmer msfmmem shall be filed an«:i m{imed ane:i
fees sharg@d in the saine manner 45 provided by iaw for an apphcstion 10 be
appointed as personu] representative to adodnister the decedont’s estafe. The
disclaimey is effective whether or not proceedings thereafier are comunenced
to administer the decedent's estate. If procesdings theresfler are commenced
for the administration of the decedent’s estale, they shall be filed under, or
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consolideted with, the cuse number assigned to the disclaimer instroment.

(4 If an interest in redd estale is disclaimed, so exocuted copy of the
disclefmer instrugnent ales shali be recorded in the office of the reearder of
the county in which the real estate is located, The discludmer mstrument
shall Inclode o deswription of the real esiate with suffivient ceriginly ®
tdentify it, and shell comtain o meference %o the record of the instrument that
cronted the interess disclaimed. If title o the real estate is registered woder
Chapters 5309 and 3310, of the Revised Code, the disclalmer inforest shall
be eptered a8 3 memorial on S last centificate of Wile. A spouse of 2
disclaiment hag no dower or other inderast in die real cetate disclalmed.

{G} @&%&ﬁ&%&e Haz ai@ma% msimmf:m &xgmmy pmvzdzss %ha%ﬁf-ﬁmm

f - b .,. o 5 -

in the donative Instooment, the ymperiy, paﬂ e:af pmperty, or mtems*
n ;gmpeﬂy éz%laame& md any futnre inferest thet is fo iake effect in
possession or emjoyment at or afer the twmination of the intorest
disclaimed, shaill descend, be divtribuled, or otherwise be dispesed of, and
shall be aveslerated, 1o the Hllowing mannen

(1} ¥ intesiate or testale succession s disclaimed, as if the disclatmant
had predeceased the decstdent;

{2} ¥ the disclaiment is ons designaied to teke pursusnt o 2 power of
appoisioent exarcised by a testumentary fnstroment, as if the disclaimant
had pradeceased e dones of the power;

{33 If the donsfive instrument i3 & nontestarmentary insirurcent, s if the
disclaimant hed died before the offoctive date of the noptestaomentary
instrumnent;

{4} If the disclairer i3 of o fiduclary right power, privilege, or
Irasmity, ss i the right, power; privilegs, or inwswnily wes never in the
donative insfrument.

() A disclabmer puesuant 1o this section is effective a3 of, and relates
back for all purpeses to, the date upon which the taker and the taker’s
interest have been Bnslly ascerfained.

{1} A disclairoant who has & present and fisture interest in property, and
disclaims the disclaiant's present interost in whole or in part, is considered
0 have disclsimed the disclalrment's futire interest to the same extont, unless
s contrary intention sppears in the disclaimer instrument or the dopative
mstroment. A disclaimant is not precluded from receiving, ss on altemative
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taker, » beneficisl interset in the property disciaimﬁd, unless 4 conteary
intention appears in the disclaimer instrament or in the donative instroment.
{}) ’I’hu é.iscs,azmam’s rzght ‘Eﬁ dmc:imm mcier_thzs sectxon xs bm'ed 1:35'

Soietnn st a‘.’zze éﬁ.scimmam daes sy s of 'the ﬁ&mwmg

(’i} Asszgns conveys, encumbers, pledgss, or transfers, or contracts to
agsign, convey, encumber, pledge, or ranafer, the property or any interest in
it

{2} Waives in writing the disclaimant's right 1o disclaim and exerubes
and delivers, files, or revords the waiver in the manner provided in this
section for o disclabmer fngtroment;

{3 Accspts the property or an interest in ity

{4} Permits or suffery  sslo or other disposition of the property pursuant
o gudmzal as:thx agamst ﬁw dmc?mmam,

{L} Thc right @ discleim nader tis scotion exists irrespective Qf any
Brodtation on the interest of the disclalment i the natwre of 2 spendfuift
provision or similer restriction. }

(M) A disclairer instrument or written waiver of the vight to disclaim
that hag been exeonted and delivered, filed, or recorded as reguived by this
seotion i final avd binding upesn sl persous,

{1} The right to disclaim and the protedures for disclaimer established
by this section are in addition o, amd du ot exclude or dbridge, any other
mgbis or provedurss sksing 1 Sorperly existed under any other
section of the Revissd Code or 8t comumon law 1o assign, convey, reledss,
refuge 10 accept, renpunce, waive, or disolaim property.

{OYL} Mo pervon is Hable for distibuting or disposing of property in 2
mmnner inconsivtent with the tetms of g valid disclaimer i the distribution or
dispasition is otherwise proper and the person bas no actusl knowledge of
the disclaimer

{23 Mo permm s lable for dishibutiog or disposing of poparty
reliance upon the terms of 3 disclsimer that ie fnvalid beosuse the z*g?zt of
disclaimer has been waived or baed if the distribution or dispositien is
otherwise proper and the person Has no aviual knovwledie of the fict tat
pongtitute 3 walver o bar to the right to disclai,
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(P31 A disclaimant may dsclaim putwsant 16 this section any intersst
in property thet Is In sxistence on Seplomber 27, 1976, if cither the interest
in the property of the taker of the intersst in the property I8 mot finally
sseertained on that date,

(2} No disclainer executed puwrmungt to this seotion destmy% o
diminishes an intorest in propérty that exisls on September 27, 1975, in any
geman other ﬁ:iam ﬁze dzscimmam

vy 1Y yesddd

Seemiow 2. Thet existing sections 318.20, 1705.02, S713.08, 5715.27,
and 5815.36 of the Revised Code ars hereby repealed.

SeCTion 3. Sections 319.20, 5713.08, and 5715.27 of the Revised Code,
a8 amended by this act, are remedial in nature and apply to the tax vears a1
issue in any applicstion for sxemption from tuxation pending before the Tax.

. Commissioner, the Bowd of Tax Appeals, the Cout of Appeals, or the
" Suprerme Court on the offective date of this act and to that property that is
the subjoct of any application,

Srcren 4. The smendments to divisions (83, (B), (3}, (8, (), snd ()
of section 381536 of the Revised Code confained in Section { of this aet are
intended to clarify and be declaratory of the law as it existed prior to the
enachment of this act and shall be construsd seoordingly.

Seoyion 3. The General Assombly recognizes that section 2318 of the
Internet Revenue Code defines 2 quahﬁed disclaimer, in part, a3 o wiitien
refusal by g perenn 1 acoept an pterest in property that iz reosived by the
trsmsieror of the imerset within sine months afler the Inter of the dute on
which the tansfer creating the iterest i suade snd the date on which the
persop attaing twenty-one yeurs of age. By smending division (1) of section
3813.36 of the Revised Code to climivate a reference to the nins-month
period, the Geperal Asdenbly iitends to create the possibility et some
disclaimers governed by the law of this state will be qualiffed under section
2518 of the Internal Revems Code and some will not be qualified under that
sertinn.
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SECTION &. Section 170502 of the Revised Code, as amended ¥y this
act; and section 5701.14 of the Revissd Code, ez snacted by e set, apply
1o Hmited lability vompanies that weare in existence prior 1o ihe éffoctive
dats of this act-and that assert 16 be ponprofit Hmited lability companies,

4800 127 G.A
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g
President of the Senate,

Prssed fj%&f e ! 200%

Approved

Governor.
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The section mumbering of law of & gepers] and permanent nature is
cpmplete and In conformity with the Revised Code.

Direcior, Legislative Service Commission.

S’gﬁad i the office of the Sesretary of State st Columbus, Chio, on the

A day of Sypeana A D200

. M =

Secretary of State.

File Mo. 549;‘ Bffective Date (ﬁ/zg % /{é g |
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TITLE 6
Commerce and Trade
SUBTITLE R
Other Laws Relating to Commerce and Trade
CHAPTER 18 LIMITED LIABILITY COMPANY ACT

Subchapter IV. Managers

§ 13-402 Mansgement of limited Hability company.

Unless otherwise provided in z lmited Hability company agreement, the mansgement of 8
Hmited Hability company shall be vested in its members in proportion to the then current
percentage or other interest of members in the profits of the Hmited lability company owned by
gil of the members, the decision of members owning more than 50 percent of the said percentage
or other interest in the profits controlling; provided however, that if 2 lmited Hability company
sgreement provides for the management, in whole or in part, of a limited Hability company by a
manager, the management of the Hroited lisbility company, o the extent so provided, shall be
vested in the manager who shall be chosen in the menner provided in the lmited Hability
company agreement. The manager shall also hold the offices and have the responsibilities
aceorded to the manager by or in the manner provided in a limited lability company agreement.
Subject to § 18-602 of this title, 2 manager shall cease to be 4 manager as provided in g limited
Hability company agreement. A limited Hability company may have more than 1 manager.
Unless otherwise provided in g Hmited lability company sgreement, each member and manager
has the authority to bind the limited Hability company.

6% Del. Laws, ¢. 434, § 1, 69 Del. Laws, ¢, 260, § 24; 70 Del. Laws, ¢. 75, § 19; 70 Del. Laws, .
186, § 1; 71 Del. Laws, c. 341, § 12; 72 Del. Laws, ©. 129, § 11,
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26 CFR 301.7701-3 - CLASSIFICATION OF CERTAIN BUSINESS ENTITIES.
§ 301.7701-3Classification of certain business sutities.

(8) In germeral A business entity that is not classified as & corporation under § 301.7701-200) (13, (3} (43,
(52, (). (7). 05 (8} {an eligible entity} can elect its classification for feders] Bz purposes as provided in
this section, An eligible entity with at lesst two members can elect i be classified as either an
association {and thus 2 corporation under § 301L.7701-200(2)) or & partnership, and an eligible entity

~with & single owner can elect o be classified as an assoclation or to be disregarded as an entity
separate from its owner, Paragraph (b} of this section provides 2 default classification for an oligible
entity that does not make an election. Thus, elections are necessary only when sn eligible sutity
chooses 1o be classified initially as other than the defanlt classification or when an eligible sutity
chooses 1o change its clsssification. An entity whose classification is determined under the defaglt
classification retains that classification (regardiess of any changes in the members’ Hability thet ocours
at any time during the time that the entity’s classification is relevant as defined in paragraph (d) of fiis
section) uvati] the entity makes an election to change that classification under paragraph (o)1) of this
section. Paragraph (¢} of this section provides rules for making espress elections. Paragraph () of this
section provides special rules for foreign eligible entities. Parsgraph (2} of this section provides
special rules for classifying emtities resulting from partnership terminations and divisions under
section 708(b). Paragraph (f) of this section sets forth the effective date of this section and 2 special
rule relating o prior periods.
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