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STATEMENT OF FA.C;"CS

The issue herein is whether the courts have the inherent power to ^ea]. the records of a

very old conviction after the defendant received a pardon from the ^^^emoro The appellant lived

a less than exemplary life from 1973 to 1981 when he had several felony convictionsa

Undersigned counsel actually rqpres^^^^^ the appellant in 1981 on his Ia^t.f^^ony c€^iiviction,

which was for breaking and entering, the subject matier of the instant case. According to the

.1udgment, entry in the record, he entered a guilty plea and received a prison ^^^ of I;f^. to 5 years

' 'o be served ^^^currenfily ^^th a prison ^enn imposed by Delaware County,

Since then, the appellant has doiie well. He served a short time in prison and tumed his

life aroun.d. He married a wornan with four children whom he supported and cared for. They

^^ad another child together. ITe worked and took care of the family and becaa^^ active in a

^liu;rch. His wife ^^came disabled and he took care of her and the children. fi^ was an

exeinplaxy employee. He obtained a job as a custodian for the Dublin School system. When he

applied for the job, he ^^^^^^ on the a^plic^.tio^. ^`€^^a^.} where it asked for his recor^., that he wotiId

discuss it. He managed to convince his employer that h^ had ^iimed Ms life around and he was

given a chance at er^^lo^^ent< He -vvor1^^^ as a custodian for ^^entyk^^^ years. He won awards

for perfect attendance and rose from custodian to shift supervisor. The :I^^^^^ Custodial

t"^peratzon.s Manager described him as a great employee with a gre^.^t attitude and demeanor who

was a pleasure to work witb.,

This job ended when the local newspaper published an article noting the cranliral records

of some of ^he. school employees. He was terrrai-n^^^^ after ^^nty-on^ years of employi^^^^

because of his record. He experienced the e.rnbarras^^ent in the community and in b.^^ church

that could be expected as a ^^sid^ of his past being revealed in such a public manmer, However,
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he persevered and took a miraimani-wage jcab washing dishes at Bob Evans and also held down

partmtime jobs as a custodian at a physician's office and at a c-l-iurch and continued to help his

youngest daughter and two-yearmold grandebild wlio resided with hisne

As a result of this ordeal.s the appellant, on his €^Nm belialfS filed an application for a

pardon and attached letters in support. He received a pardon, f-or his crinainal offenses, including

the instant ^fTen^e for breaking and entering, on January 7, 2011. He thereafter learned that the

pardon did n.ot resolve his dil^nnua and that he needed to take additional steps to 1iave his record

^ealed. Ine then., pro se, sought to have his record of conviction sealed in this case. The sWe

maintained that the appeil^^ was not eligible for the statutory sealing of his record because of his

multiple convictions. 'Fhe trial court, tieverthelessy ordered the recorci to be sealed based upon the

f-iict that the defendant had received a pardon for this offense, relying upon the only ^^iitrolling

case 1aw on point at the time, ^^^^tc, v. Cope, 111 Ohio App.3d 309, 676 N.:F_'„2d 141 (I 99C^)^

which held that "a trial court may exercise it-s jurisdiction to seal the record of a ^onviction.

which has been erased by a pardon, regardless of wkaether the petitioner 1ias other offenses on his

record" and Ruther P-oted that, "[a] pardon without exptmgement is not a pardon." [Id. 1 l. l. Ohio

App.3d at 312].

The state appealed this ruling and argued that &w trial court lacked authority to seal the

records of a pardoned convic-tion in lieu of any express statutory authority to do so. Undersigned

counsel was appainted to file an arnicus brief on behalf of the pro se applicant and. it was argued

in response that trial courts 1dve the inherent authority to seal records in the interest of justice

and that the granting of a pardon by the govemor caeeted a situation where the interests ^^justice

are generally served ^v an order to seal the records of the underiyin^ ^onNiction.
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After the amicus brief wa,.^ 1gled5 the Summit County Court of Appeals relid.^^ed a

decision in State & Akron i^ Boykin, 9t^ Dist. Nos. 25752 & 25845, 2012-0k3io-1381, W1.,

1072305 (affi^ed,.---- Ohio S0d 2413R0bao-4582,mm-- NoE.2d _z) holding that courts are

not required to seal records foIlaa,%ing a pardon even thougli they have the inherent power to do

so. Id. at 7-8. The Frankiin County Court of Appeals then issued a decision i^z this matter,

citing to the appellate decision in Boykin, supra. While noting that the appellate court in Boykin

had determined ttiat triaa court-, have the authority to grant judicial expungement ir, situations

where an executive pardon is at issue, the Franklin County (-°^urt of Ap^eals held that this was

not the case and ruled that the ^oints had no inherent power to seal the records i^. a case where a

pardon had been granted. [Id. ¶ 220 ¶ 5 1]

"I`b.is Court accepted State vo Boykin, sul)ra, for review and as being in conflict with State

v. Cope , supra. 'Ile issue on conflict was whether a pardon conclusively entitles the recipient to

have her pardoned convictions sealed. This Court similarly accepted the instant case but stayed

briefing ^endiaig the Court's ^^solution. of State v. Boykin. 'Chis Co-Lir^ ^^^ol^ed,S°tate ap. Boykin,

--- Ohio St.3d-, 2013-Ohio-4582 g , N.l:a2 d ..... .. and held in the syllabus that "A gub^matonal

pardon does not automatically entitle the recipient to have the record of the pardoned conviction

sealed" but noted, at ¶ :14g that, 6`[a]lthough the sealing of a caiminal. record may complement a

pardon, it is not an automatic right that flows from a parclon."

This C€^^, after its decision above, lifted the briefing stay in. this case to resolve the issue

of whether a court has the inherent autliarity> to seal records of a pardoned conviction.
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ARGUMENT

L'iMrnqj_f_^or of Law

A laial. court has the inherent autho-ri^^ to ^ea1 the records of a ^onv1ctioll,
which has been erased by a pardon. f^^m the ^ovemor, in order to give
Off^^^ to an important constitutional provasloii.

^^^-kon on^ertiffigd C^nffiic€:

May a tr1al. court exercise jurisdiction to sea1 the record of a pardoned
conviction where the petitioner has other offenses on Ws record.'?

ts Have Inheren€^^^ers toSea1Re^^rds Fpilovvit^ a ^ardo^

Theftanklln County Court of Appeals made a broad and unpr^^edeiited proclamation in

its ruling below when it held that a tna1 court has no inherent aut.horit, to seal the records of a

pardoned conviction in the absence of any express statutory authorization to do so. Inherent

powers are essential to the proper functioning of courts and generally cowts should be reluctant

to abdicate such pukv^^^ so critical to the ability of the courts to do justice. The a^.l.lng by the

appellate court herein was wrong and is contradicted by decisions and rules promulgated by tllis

Court. It is against a history and tradi.tior. of courts exercising power over its ami records to

ensure that justice is doaie.

lnherent powers of the courts are exercised across a broad sp^ctrwn offj adi^ial ^cti®ns.

"[C]ourts may employ their inherent powers 'to fashion any remedy necessary for the proper

administration of justice"' and courts have the "inherent power to prevent a, miscarriage of

jiLstace or manifest injustice. Felix F. Stumpf, , Inherent Powers aj' the Court, at 1 m2, 'I"he

Nat1ona1. Judicial College (2008). It is widely recognized that although the public has a right and

interest in the openness of the judicial process that co-afts still have the inherent ps^^^rta control

public access to court records. Courts may deny access to court rel-lord^ to preserve #he right of
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the paA1^^ to a fair trial, to protect privacy interests of litigants or third ^ar-tges, to protect trade

secrets, in the interests of national or state security, to protect confidential informants, to

sa&,guarrd an ongoing izivestagation., and for any number of reasons compelled by t1le interests of

justice after a proper balancing of the competing interests. The courts ca^. do all these tbin^s

without the need of express statutory autb.orazcit^ono

The names and addresses of jurors have been kept secret, even from the defendant, at the

government's request. Beraer^ search warrants are sometimes ordered sealed in order to protect

corafidentla; informants or an ongolrig investigation even though these are pubilc records urider

the law and athemi.se woaild be open to lnspect1on! See, &ate v. Lmvson, 11}h Dist,1^,Too 200141-

071, 2002-Ohgom5605, WL 31356635, ¶ 23 (right of defendant to examine affidavit in suppoll of

search warrant may be denied if gc^^^^unent demonstrates a compelling interest to keep it under

seal)

ln.In re TR.f 52 Ohio St.3d 6, 556 N.E.2d. 439 (1990)0 this Court held that a trial court

could restrict public and media access to juvenile court proceedings, determining if a child was

abused, neglected, or dependent, or determining child custody, if it finds tbdt there exists a

reasonable and subsiantlal basis for believing 0m t public access could ha:rn the child or endanger

the fa1mess of the adjudication process. This requires the weighing of the public's right to

access aiid First Amendment considerations versus the privacy interests of the ^^^^^ and of the

interests of the cbild.

Even criminal eciart proceedings and records can be closed or sealed based on findings

that closure is essential to preserve higher values and. is narrowly tailored IL-0 serve that interest.

Press-Enterprise Co. v. 5uperaor Court, 464U.S. 501, 510, 104 S.Ct. 81.9, 824, 78 L.Ed.2d 629,
............................................................................

WhRe statutory authority exists to sea@ interception warrants under R.C.2933.56(B), there does not
appear to be any statutory authority to seaI general warrants or their affidavits. These are apparently
done under the inherevit power of the courts.
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(1984); Globe Newspaper Co. V. Superior Court, 457 U.S. 596, 607-608, 102 SeCt. 2613, 2620-

2621, 73 L.Ed.2d 248, (1982).

This Court has expressly recognized that court-, have the inherent power to seal or restrict

public access to their records wb.^n t-he interests ^^ iustice so require, both in previous cases and

when it promulgated Sup.R. 45(E), which authorizes courts to restrict public access to records if.

it finds that "allowing pi.b^^c access is outweighed by a higher inter^^t***a" TThe Rule provides

in part;

(E) Restricting public access to a case d^^^^en^

(1) Any party to a. judicial action or proceeding or other person who is the
subject of information in a cF ^^ document may, by wnttea^ motion to the
court, request that the court restrict public access to the information or, if
necessary, the entire €i^cu^ent. Additionally, the ^ourt may restrict public
access to the information in the case dc^cu^^ent or, if necessarv, the entire
document upon. its owm order. The court shall give notice of de motion or
order to all parties in. the case. The court may schedule a hearing on the
motion.

(2) A coti.rt sba.l restnet public access to inf^nnation in a case document or,
if n^^^^sary, the entire document, if it finds by clear ^.^. convincing
evidence tb.^.^ the pres^ptio^. of allowing public ^.€^cess is outweighed by a
higher interest after considering each of the following:

(a) Whether public policy is sened by restricting public access;

(b) Whether aiiy state, federal, or co;:^^,^on law ^^einots the document or
information from public access;

(e) Whether factors tbe, support restriction of public access exist, including
risk of injury to persons, individual pnvacy rights and interests, proprietary
business ijn-fcsrtnations public safety, and faamess of the adjudicatory
process.

This Coait has also held in previous decisions that courts have the inherent power to seal

records. In I'epper Pik-c v. Doe, 66 Ohio St.2d 374, 421 N.Eo2d 1303 (1981), the Court held that

judges had the inherent authority to seal records in a criminal case when the charge had been
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dismissed. The ^tatt^^e all^^^ for the sealing of convictions, R.C. 2953.32, was enacted

January 1, 1974. 1-^owevery the defendant in ^qpper Pike had been c1iarged with assa-ult zra. 1978

by her ex-liusband's wife. This charge was dismissed and the defendant thenfi-iled a inatlan to

^ea1. the records of the case. The mtiriclpal court denied the mofil^ii., asserting that it had no

authoritv to do th1s, At the time, R.C. 2953.52, the ^tat-ite allowing for the sealing of records

following dismissals or not guilty -^^idings, did not exist. It was not enacted until. 1984.

This Court noted that convicted first offenders could seek to have their records sealed

under R.C. 2953e32 but that tner^ was no statutory authority for expunging or sealliig records of

criminal cases that were dismissed. This Court noted that "even absent statutory authorization"

trial courts had beera 1^^own to expua^^^ criminal record^ out of "a co^.cerra for preservation of

privacy interest" zid that some courts had done so uiider the f`concem for due process rights."

Id. at 376. In a unanimous decision, this Court, held that the criminal charge and dismissal with

prejudice were "exceptional circumstances ^.:^ to rn^e appropriate the exercise of the trial court's

j uris€llctlors to expunge and ^eat all records in the case." 'n^^ Court furffier noted that the basis

for such expungement, in our view, is the cons#1&utlonal. nght to privacy. Id. at 377.

More recently, this Court dealt v^rith this issue in S'ehiisshegm v. Schussheim, 1.37 Ohio

St.3d 133), 2013-Ohior4529s 998 ME1.^^ 446, when it had to determine whether a court has the

inhexeix^ ^utho^.ty to seal records relating to a dissolved civil protection order. This Court 14kelde

fT. 31 In Pepper Pike v. Doe, 66 Ohio St.2d 374, 421 N.E.2d 1303 (1981),
we recognized that courts have lziher^nt authority to grant the judicial
reinedy of expungement and sealing of records in `^^^ual and ^^^eptiorml
circumstances." 'I'has case is another where unusual and exceptional
eir^^^^tances exist because the ^om- pla€nant who originally filed 11.''ssr the
CPO subsequently filed a motion to dissolve it, which the court granted, and
thereafter provided an affidavit in support of the appllcatioyi to expunge and
seal the records perWr^ing to it. Thus, in accordance witli Pepper Pike, we
hold that a trial court has the inherent authority to grant an application to
expunge and, seal a record pertaining to a dissolved CPO in an adult
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proceeding ^^^enunusual and exceptional circum stances exist. A^^^rdingly9
we reverse the j udginent of the ^oud of appeal s and remand the caiise to the
trial ^^w for further proceedings consistent with this opinion.

141 Similar 1c) Pepper Pike, no statutory authorization exists for the colirt
to ^^p-Lm^e and seal records reIati<^^^ to a dissolved CPO in adult
proceedings. In accordance ^wri^ our recognition in Pepper Pike of a court's
inl-ic.^ent power to expunge ap.d. seal crimi^ial records absent statutory
authority, we hold that a court has the inherent authority to order t,tae
expain^^nient and sealing of records that relate to a dissolved C:P0 in
;Guntasual and exceptional ci^^umstances." In deciding 0h^ther to grant this
remedy, the court must determine whether the "interest of the accused in his
good r^^e and right to be free from unwarranted punisl^^.nf^ outweighs
the "legitimate need of government to maintain ^^^^rds.'° Id.. 66 Ohio St2d.
at 377, 421 N.E.2d 1303. And `;[w]hexe there is no compelling state interest
or reason. to retain the records," thxe applicant is entitled to this
remedy. Id.

Conclusion

ftT 17} Courts have the ink^^^ent authobitv to expura,^e and seal records when
a case in-volves unusual and exceptional circumstances and when the
interests of the party seeking expan.gement ouiweigb. the legitimate need of
the govemment to maintain records. Stich unusual and exceptional
circumstances appear to exist in this case, as the complainant who
petitioned the court for an ^^ parte CPO later moved to dissolve the ^^O
an.d submitted an, affidavit that expungement was in the best interest o-12,
herself and her chil^en, Accordingly, we reverse the judgment of the court
of appeals and ^em^id the cause to the trial coaairt for further proceedings
consistent with this opinion.

Thus the appellate court's holding in this case was w-rong since this Court has held in.

previous cases, and in its own Rules of Sup€^rin^^nder.ice for tlqe courts of Ohio, that courts have

the i^ilierent power to seal records w1h.en the interests of justice ^ompel. it. The instant case is

similar to, but more compelling, than Il^pp^r Pike v. Doe, and Schussheim v. Schussheim, sqpra.

While there is no statutory procedure for sealing records following a pardrsn, a Dardon is an

exceptional circumstance that justifies a sealing of the records. This C^^irt noted that the

constitutional right to privacy could justify the sealing of records. This case involves tb-e
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constitutional right to privacy ln addition to a constitutional provision expressly allowing for the

power o' the govemor to pardon. If the courts ^annc^^ seal the records of pardoned cases, this

constitutional provision relating to pardons w1l be profoundly impacted. 'I'h-us this c&se involves

both privacy interests and constitutional concerns regarding the granting oI'pardonse

Courts have broad powers to regulate ^ourt matters to ensure that justice is done. As this

Court has determined, this extends to the ability to regulate and ^ontro1. its own records, but, as in

any case, cr^^^^tin,^ interests must be weighed.

'I b-e Trial Cotut I'rope; ^^ ^er-m€ned that theIni^rest of olust^^^ Warranted the sealing of the

Records

'I^e appellate c€^uit ruled that the interests of justice did not matter in this case because

the trial court did not have the auffiority to seal the records of the pardoned offense. '1 l^e

appellate court reluctantly reversed the trial cointys decision because it ^^^on^ously determined

that it had no choace, The appellate court noted that it was hard to imagine a ^ersoii. more

deserving of a fresh start, based u^^ii the evidence in the record and his impressive ^^^ouncl

than the defendant but the court erroneously concluded that it had no power to seal the record. :I:d.

at 1, 54.

Thus if a court has the authority to seal a record of a pardoned case, the trial court

^er'tainly did not abuse its discretion by doing so in this case. In State v. Cope, 1 I 1 O1lio App.M

309, 676 N.E.2d 14, (1996), the court noted that a pardon without the sealing of the records was

of little use. 'I'lzat is certainly tnzc in this case. If the appellant cannot 1iave his record. ^caledy

his pardon is meaningless aiid; even more importantly, the power invested in the governor, by the

Ohio ^onsti#utzon., to grant pardons vi_i.l be rendered meaningless in most of the instances where

it is ^^^^rO^ exercised.
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`I`1le Fla^^^on.

T^^ power to ^ardon. is little used but is still considered to be very a^^^rtant, in the justice

system. O€T nation, and alinost every single state, as well as most ^^untries,hav^ some form of

^ardor. where a person caii be relieved frorn the corsequerices of a criminal ^onvaction. The

power to pardon is set forth in the Ohio Constitution, Article 111, Section l.1 (appendix). While a

^^^son. can be pardoned to relieve the person of ai^ unjust conviction or an overly harsh ^^^^^ence,

this is usually not the reason a pardon is granted in Ohio. Pardons of any form are relatively rare

in comparison to the number of crimes committed. The vast majority of the pardons granted in

this state are for cases similar to the one herein where the offender has completed his sentence

and has spent a number of years living a crame-free lif^^ In such situations, the motive and

purpose for obtaining a pardon is to remove the stigma and em^arrassn-tent that attaches to

having a ^^^^ public record of the conviction. Thus a pardon without the sealing of the record is

not of much value.

Records of a person's ^^^ivz^ti^^^ can easily be accessed online through the clerk of

court's website for any particular county and there are a number of commercial bac1^grounci.-

checlclr^^ companies that offer their services ibr a fee. Reporters, employers, landlords, and

others can easily access a person's record.

It is the existence and stigma ofhi^ ^^cord. from over three decades ago that embarrassed

the appellant, cost him his job ^^^entya^^^ years, hindered his efforts for new employment and

for more gainfLd employment, and motivated him to seek a pardon. Our society has long

recognized the r^po:^^^ of redemption and forgiveness for past offenses, which is why the

power to pardon was placed in both the national and state cor^^^itut€on.s. The ^iawez to pardon,

properly exercl:^ed, is an act ^^just1^e and is s-appor^ed by wise public policy. It extends the
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posslbllltlv of redemption and encourages people to live 1.aw-abgdlng ll-vese It is a caffs^^ that

society places great value upon.e The power to pardon is of constitutional significance and the

courts must give due deference to the govemorys exercise of this important corastitutl.orial power.

When the Ohio C onstitutlon gives the govemor the power to grant pardons, the courts

should be ivilling to give due deference to the exercise of this constltwLional power and to give

the pardon meaning if the interests of justice so dictate. The appellate court's decision has

eliminated t,e motive and purpose ^or the appellant, and most other applicants, to oataan a

pa.rdon, If the records cannot be sealed, what is the use of seeking such a pardon? This is not the

law and should not be the law.. The histor^cal purpose of a pardon, or at least of the type granted

herein, is to remove the stigma attached to the conviction.

The only way the appellant and others, Wlass are not eligible for the statutory sealing of

their records, can ever obtain relief from the bur€iert, of their crimi-nal record is to seek a pardon.

The Ohio Constitution provides for the remea^^ of a pardon blat the appellate court has

eviscerated a pa.rdozi. as a viable remedy by claiming that the ^^^^^ have ns, authority over their

own records and cannot seal the record without express statutory ^utl-ioritv.

The branches of the ^^^emment were created to ensure a balance of power. Each branch

serves as a check on the power of the others but each branch also depends upon the other

branches to honor and recognize the proper exercise of its power. The Ohio Constitution bas

provided for the power of the govemor to issue a pardon and the coiirts must act in cognity watli

the executive branch by extending the recognition needed to honor this important power. Each

branch of govemmex^t depends upon the other branches of government to act in comity with one

another, The legl.slatti.re would be rendered ineffective if the executive branch did not attempt to
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enforce their laws or if the judicial branch ignored them. Li.^evvise the jtid.iclal branch would be

powerless i1"the executive branch refused to honor or enforce court orders.

'x'his C;^urt addressed issues of comity and the separation of powers 1nState v. Bodyke,

126 Ohio St.3d. 266, 2010aflhio-2424, 933 N.R2d. 753. This Court noted, at 11 42, that the

separation of powers d.^etrigie is a "deliberate design to secure liberty by sarnultar3.eousl;r

fastersng autonomy aiid coml.tyo as well as interdependence and ind.eperad.ea^^^, among the

three ^ranch:es9' Citing to Norwood v. ,tl€^rney, 110 Ohio St.3d. 353, 20064O1r.ioM3799} 853

MEa2d 1115, ¶ 114. [Bold enxplxasis added] This Coua Eurther noted that "the d^ct-ri^e also

recognizes d.-iat our government is composed of equal branches that mus^ work collectively

toward a common ^ause. And in doing so, the Constitution permits each branch to have some

1rffl- uence over the other branches in the development of the law." [Id. at ¶ 48, Bold emphasis

added]

At the same time that this Court r^cogni7ecl that the doctrine of conrity required the

branches to work together toward, t-b.^ ^^inmoii cause, it also recognlzed the need to be wary "of

any usurpation of the powers conferred on the judiciary by constitutional mandate and any

intrusion upon the ^ourts° inherent powers * * * ys Nonvood, 110 Ohio St.3d 353, 2006-Ohiom

3791, 853 N.E.2d 1115, at ¶ 115. We therefose must `jealously guard thejudicial power against

encroachment from the other two branches of grsvemmex^t and ^ ^ * conscientiously per£omi our

^onst1tutisan,al duties and. continue our most precious l^gacy."y [Id. T.I. 46]

Thus this Court recognizes the doctrine of comity and of the need to cooperate ^^ith. the

other branches of the government for the c€srrimon good. It also recognizes the importance of the

inherent powers of the courts and of t1^^ need to jealously gua:rd agafiist the encroachmeat^ of the

inherent powers of the court by the other branches. The trial court also recognized the need to
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act in comity with 'the office of the govemor aiid to give effect to the ^^^emor' ^ pardon by

sealing the appellant's record of conviction. It also recognized that the courts had the inherent

^o-wer to seal the records of a conviction in order to do 1'riso The appel_l^^:^ court, on the other

hand, claini^d that it could not ^eaI. the record because the legislature had complete control over

the records of the court and that it could do nothing in this regard im1.^^s the legislature passed a

law authorizing such actions. `Fh^s the appellate court, instead of jealously guardilig the ^oui-ts'

inherent power over its records, did just the opposite. It conceded total control over the records

of the courts to the legisiatu.re. This was contrary to the holdings of this Court and is very bad

precedezit.

Courts must be villir^g to exercise and maintain their inherent powers to do justice. If

they abdicate these powers, then. there waxl be instances of injustice, just as was do.ne in the

instant case. a"ir.e power of the courts over their records must be pa.ramount. While deference

can and should be given to legislative enactments, courts should never give ^jp final control over

their records eveii if tiiis might result in a direct violation of statutory provisions such as public

records laws enacted by the legislature or even with respect to the sealing of ^onvicti€^ns, °i'l^^

courts niust maintain. the power to balance competing interests and to ultimately decide issues

regarding tb-eir own records to eri-su.re that justice is done in a given situ^.:^ior^s.

For instance, a person arrested for a felony, where the grand jury subsequently entered a

nonbill in the case, must Nvaa^ two years before applying for an order to seal the records according

to R.C. 2953.52 (A)(2)a This would mean that if a person was arrested for murder and a no-bill

was returrA^^ by the grand jury, based upon facts indieaiir^g t-hat the wrong man had been

arrested, this poor person would not only have to undergo the indignity of being falsely accused

and arrested for a murder he aiever crsinmitt^^ b-at would also have to have a public record of this
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for two years. Crsuld giot the court ameliorate this injustice by immediately sealing ttie record

upon the applicatian. of both parties who wish to spare this irnocent person. from even more

harm, embarrassment, and ridicule? The correct answer is yes. The court has the inherent power

to seal the record in the interest of justice even ths^ugki. a ^^^^tWte expressly states such a person

n-iust wait two years. If the- court has the inherent power to seal records in d.ir^^t contravention of

a statute, it certainly has the power to seal records when theAe is no statutory prohibition and it is

being done to aid of the fulfillment of a constitutionally proNided pardon power.

This Cou.,^ and courts throughout the state have noted that the statutes providitig for the

sealing of records protect the privacy interests of th€^see with a criminal record from having the

information publically d.isseminatedo This Court in State ex re1. Cincinnati Enquirer v. Winkler,

101 Ohio St.3d. 382, 20046Obio-1581, 805 N.E.2d 1094, heid t1l^^ law allowing for the scalizig of

criminal records is an attempt to balance a "defendant's constitutional right to privacy" against

the "sPublic}s right of access" to records. The Court noted that, "The defendant's right to pri-vracy

takes into account the public policy of providing a second chance to criminal defendants." Id. at

¶ 10.

Societies and religions throughout the world recognize the benefits and mora^^^^ of

second chances and red.en.pfion. This Court has noted that the sealing, or ^^pun,^^^ent^tatutes,

are based upon the public policy of pr.ovading further opportunities for those comicted. of a

crimeb It is wise public policy to weigh the interests involved and to give deserving people a

cliance to live life free from the stigma and disadvantages associated Writh a crimindl record,

particularly when the offenses axe over thirty years old. The individual, govemmento and society

all benefit when the ind.ividual. can have ^nhanced employment opportunities, serve as better role

models, and contribute more as productive citizens and parents.
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In State v. Auge, 10th D1st. No. 0IAP-1272, 2002-Oh1o-3061a WL 1312668, the ^ourt

dealt with an application to seal the record of conviction undor R.C. 2953.32, and noted as

follows:

{'^ 23)) Case law interpreting this statute makes 1t abundantly clear
theq, it is remedial in nature, and. "must be liberally constrtied" to promote
the statuteis purpose of allowing appropriate applicants to seal their records.
State ex rel: Gains v. Rossi (1999)s 86 Ohio St.3d 620, 716 N.E.2d 204. See,
also, State v. Hzlbert (2001), 145 Ohio App.3d 824, 764 NaE.2d. 1064; In the
Matter of- MR (2000), Fraiik11n App. No. 99.A,Fm922.

In State v. MD., 8"' Dist. No. 92534, 2009-Ohis^^5694, WL 3478517, the court noted:

9} "The expungement provisions are remedial in nature ^d 'must be
liberally construed to promote their purposeso ' " Id, quoting State ex re1'.
Gains v. Rossi, 86 Ohio St.3d 620, 622, 716 NXI.2d 204, 1999-O}tlow213o

In State v. M. D., supra, the court noted at T 8, that, "In enacting the expungement

provisions, ilie legislature recognized that 'people make niista1ces, but that afterwards they regret

their con.duct and are older, wiser, and sadder. The enactr^ent and amendment of R.C. 2953.31

and 2953.32 is, in a way, a manifestation of the t.radit1oiia1 Westem ci-vi1izati^n concepts of sin,

punishment, atonement, and forgiveness." In State v. Dzama, 9h Dist. No. 25404, 201 1-Ohio-

2634, WL 2175472, 8, the court held:

"[T]he remedial exIsungement prov1sions of R.C. 2953.32 and 2953.33 must
be liberally construed to promote their purposes." State ^x reL Gain:^ v.
Rossi (1999), 86 Ohio St.3d 620, 622. The purpose of the statute, moreover,
is to "provide remedial relief to qua1ified. offenders in order to facilitate the
prompt transition of these individuals into meaningful and productive
roles." Barker v. State (1980), 62 Ohio St,2c135, 41.

The constitutional provision providing for a pardon serves much the same purpose as the

^^ptin^ement statutes. It gives people like the appellant a new chance. It provides for a reward

to those wt^^ spend decades eam1ng atonement. The proper exercise of a pardon is an act of
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jtistgce expressly provided for in our Constitution. It is good public policy and it is justice in the

truest sense to give people, such as the appellant, the opportunity to start over again after decades

of liArl^ a vii~tuous and iawmabld'rrag life in order to reaearn oiir trust and forgiveness. The

supreme law of Ohio provides for pa.rdo^is and the courts should generally hr^ii^r a pardon when

it is granted by sealing the records. If courts have the inherent power to seal records in the

interests ofjustice, then tb.e. interests of Ju^ti^e warrant the sealing of the records in this case.

It should be noted that the Ohio statutes do not expunge convictions even though that

terin is often. used to describe the process. Ohio statutes call for a sealing of the records and this

is a big difference. This ^ean-s that the fact of the conviction would no lssriger be available for

public dissemination but that the record would still exist for law enforcement purposes and

certain employment considerations. Sealed records can be used in sentencing for another offense

and in connection with certain applications for employment. See, R.C. 2953.32(D), The trial

court below ordered the records to be ^caled. '1'lii^ was a proper remedy based upon. the fact that

the appellant has received a pardon from the g^^emor for the old case, Thus the trial court's

ruling sealing the records was ^just a^^^n-imodatlon. to the pardon grmted by the gavemrsr.

CONCLUSION

'1'b.e decision below is fimdamenYally wrong in its holding that trial courts do not have the

inherent power to seal their own records in the inter^^ts, of justice. This is contrary to the

decisions and rules promulgated by this Court holding that courts have the i^l^erent power to seal

records when justice requires. The decision below is also fundamentally flawed because it

violates the separation of powers doctratie by holding that the legislature has the sole power to

control the records of the courts. Tld.^ Court in State -v^ Boyk€n, supra, noted that "the sealing of

a criminal record may complement a pardon" but cautioned that "it is not an automatic right thal,
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flows from a pardon.'y [Id. at ¶ 34] I`liis ^^^ was unwilling to cede the i^^^^^^t power of the

courts to corit:rol its own records to the executive branch by ^^eati^^g an automatic obligatio-n to

seal records in pardoned cases. Likewise, the inherent power to control court records should not

be ceded over to the legislatai.^e as the appellate court did herein.

This Crsin-^ has already detenniraed that courts have the inherent authority to seal their

own records and it has also created an analytical process for doing so i^. Sup.R. 45(11). Under

this nile, public access to court i^ormati^^ can be restricted with a demonstration "by clear and

convincing evidence that the presumption of allowing public access is outweighed by a higher

interest" after considering slw]hefi^^^ public policy is served by restricting public a^^^^^.-

Gea^^rall^, the fact that a pardon AYas granted should be enough to denior^^^^e that the

presumption of allolAing public access is outweighed by a higher interest, namely all the interests

served by the constitutional grant of a pardon. A pardon. should create a presumption that the

records should be sealed subject to a d^^^^onstmtion that the interest of public access to this

infonnation outweighs the interests t-hat the pardon process is designed to foster.

The public iio longer has an interest in knowing ^^hat kind of a person the appellant was

from 1973 to 1981 zuid we do not need to keep poking him withstacl^s and puriishing 1^-i for his

old transgressions when he has completely atoned for his behavior and has ^^earned our trxst,

ife should be given a fresh start in life, which is wb.at the pardon process is desigiied ^"ora The

trial court properly sealed the record to this end and the appellate court's ruling shoadd be

xeversed.

Respectfully stibmitted,

Yeura R. Venters 00 14879

Franklin County Public Defender
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State of Ohio,

Appellee,

V.

J.A.R.,

Appellant.

1N THE SUPREME (;OIJ1Z'i" OF 01110

Case No.

On Appeal ftom the
Franklin County Court
of Appealfi; ^renth
Appellate District

Court of Appeals
Case No. 11AP-652

NOTICE OF A CEWFI.ltIED CONFLICT

Now comes appellant, pmuant to S.Ct.Prac.R. 4.1, to file the copy of the order of the

Franklin County Couit of Appeals, Tenth Appellate District, certifying a conflict pursuant to Article

IV, Section 3(13)(4) of the Obio Constitution. This rnatter should be consolidated with pending Case

No. 12a 1 985y which is the same case currently pending a ruling on the claimed appeal of right or

discretionary ap^ea1. The Court may wish to stay briefing in this matter pending the resolution of the

pending case of State & A-^on v. Baykiii, Case Nos. 2012-0808 & ^^12-12169 whioii has a similar

Issuee

RespectUly submitted,

`^^ura R. Venters
Franklin County Public Defender

By
J^El^€^ A eeiin^, 0014869
Co^ ^l o^`^..ec^srcl ^'or^.pp -^t

MEMORANT^UM

Pursuant to SeCtY<ac.Ro 4.1, appellant h^^^^y files the order from the Frarklin County Court
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of Appeals certifying that its decision herein is in conflict wa^ that of arzotlger appellate distract,

L3nder S.CtTrac.R.. 4.4(C), this Cotirt ntust review the order of the court of appeals to detertnir^c

whether a conflict exists along with the jurisdictional memoranda filed by the p^.^ies in Supreme

Court Case N.1.2--1985 to deterrni^e whether a conflict exists ati€! Vnether to allow the discretionary

appeal or the, cl^in-i€;d appeal of ri^^t and to consolidate the cases if necessary.

The conflict is set forth in the attached December 4, 2012, eti^-ry c^itifging a conflict and in

the attached memorandurn decision on the ntotaon to certify as follows:

May a trial court exercise jurisdi-Ition to seal the record of a pardoned
conviction where the petitioner has other offenses o.i his record?

'^e decision herein, inState v. Radcl^f'̂; 1Ol' Dist. No, l. l.APw652, 2612-Ohiom4732, attacl^ed,

was fouiicl to be in conflict with thej^dgment of the court in State v, Cope, 111 Ohio App3d 309,

676 N.Ea2d 141 (V. Dist. 1996) (attached); discr^^^^^iary appeal not allowed, 77 Ohio St.3d 1469,

6-13 MEM 1:35, (199C).

Res^ectfally submitted,

Yeura R. Vez^ters
Franklin Cc^^ity Public:^^^^^nder

B
y ------------- -^Jo^ ^ . ^:^elang 0014869

Co s^l ^e^r Appellant.

3

A-5



PROOF OF SERVICE

I certify that a copy of the f-oregoing was served upon Seth Gilbert5 Assistant Franklin County

Prosoctit4ara 373 South High Street, ^ 3"` Floor, Columbus, Ohio 43215, by hand delivery on the third

day of January, 2013, , ,

n W K-celgn^ 0014860
c9unse1 for Ap^ellarat
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IN TItR COURT OF APPEALS OF OHIO

TENI`H APPELLATE DISTRIC7°

State of Ohio,

Plaintiff-Appellant,
No, iiAP--652

v. . (C.P.C. No, axEP-z8^3)

James A. Radcl`aff, (I^^U, LAR. C.1V^^^NDAR)

DefendantnAppellee.

Kf .̂°sURNTAL ENTRY

For thereasons stated in the memorandum decision of this court rea.a.d^^ed

herein on December 4, 2012, it is ordered that defeIfldarlt`s October i8, 2012 Mot1on to

certify the judgment of this court as being in conflict -'Arith the judgment in State v. Cope,

:ni Ohio A^^^^^ 309 (ist Dist.1996) is sustained and, pursuant to Section 3(B)(4)A

Article IV, Oliio Coristitution, the record of this case is certified to the Supreme Court of

Ohio for review and final determination upon tfae -follow€ng issue in conflict:

May a trial co3krt- exercise jurisdiction to seal the record of a
pardorieii conviction where the petitioner has other offenses
on his record?

BRYANT, J., BROWN, P.J,, & I^^RIUAN, J.

By--L$/,^^DQxE
Judge Peggy Bryant
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Tenth Circuit Court of Appeals

Date: 12-05-201 ^

Ca-se T1tEe: STATE OF OHIO -VS- JAMES A RADCLIFF

Case Number: 11.AP000652

T3rpe; JOtJRNAI^ 12-.'NTRY

So Ordered

, - ^

/s/ Judge Bryant

E3ectronicaf€y signed on 2092-C5ec-05 page 2 ra€2
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State of Ohio,

Plaxntiff-AppeHant,

V.

James A. Radcliff,

Defendant-Appellee.

No. ii-tV°652

(C,P-C. N¢a, IIEP-a^^)

(REGULAIt CATaE NDAlt)

---- .GM^NT EMIRY

For the reasons stated in the decision of this court rendered herein on

October 1:1y 2012, it is the judgmerit and order of this court that the judgment of ^^ip-

F'ranklin County C^u-tt of Common Pleas is reversed and this case is remanded to that

court in accordance ^^th law arLd consi-Stent with this decision. Costs assessed to

defendant.

BRYANT, aJ.„ BROIATN, P.J. & DORRMNy J.

.d-$y______J8df J4..1DGE

Jaid^^ Peggy Bryant
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Date: 10a11-2012

Case Tiflev STATE OF OHIO -VS-- JAMES A RADCLIFF

Case Number: 111AP000652

Type: JEJ -- JUDGMENT ENTRY

So Ordered

^.<

s'Jl \f f}^ l^ ^. ^ f
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isf Judge Brvant

EIecEroraEcaEEy signed ar: 2012-0c-1 1 page 2 of 2
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IN THE C'OURT OF APPEALS OF OHIO

TENTH APPELTN"I`EDIS'7`i^CT

State of Ohio,

Pl^intiff-Apgellant,

W
In

0

^

^

^

^

^
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V.

James A. Radcliff,

I3efendant-AIapellee.

D E C I S I 0 N

No. iLAP-^^2
(CY.C. Na^s. IIEP-183)

(REGULAR CALENDAR)

Rendered on October 11, 2012-

Roaz OPBTieng Prosecuting Attorney, and Seth Gilbert, for
appellant.

Yeura R. '^^^^ers, Public Defender, and f.^^^^n W. Keeling, for
^^ims curiae, Franklin County Public Defender.

APPEAL ^roiii tlie Franldin. Cotint^ Court of Corrunc^ii Pleas.

BRYANI., J.

MI) Plaintiff-appellant, State of Ohio, appeals from a judgment of the ^rankliri

County Court of Common Pleas granting the applicatiorr of ^^fe.ndant.--appellees

James A. Radcliff, to seal the record of his pr:oz coixvzctions. Because ^^^endant does not

satisfy the criteria for either judicial or statutory ^^pti.^^^^ent, %Ye reverse.

1. Facts and Procedural History

(^2r Ori September 13, 20i:L, defendant filed an ^^phea.tion requesting the trial

court seal the rec€^r ' d of his convictions for breaking and eaiteeitig and passing bad

^^^ecks in case No. 81CR-45o6. The record indicates that between 197,:p arir^ ^^8i, in

a.dditioii to the convictions in Si^R-45o6, defendant was convie-ted of several crirnes

^"^^^.
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throughout Oiiio, iraClur1.ing felonious assault aiding escape, ^.i^orq3.erly coi-lduct, and

complicity to commit thfal`t.

{^3f According to the letLers f^om friends, ^o-xork:xs, and family members

subrniX^ed to support defendant's application to seal iiis record, defendant sigrii^°^ca:itl^

reversed his behavior aiid became a productive, law-albidla^g menkkser of society in the 30

Yeaas since defendant's youthful ieg ^:l troubles. ^^^en^nt applied for a cust€^dial.

position with Dublin C.i^y,9chools, indicating or- the a.^plicatir^^i Lh^^ he had a criminal
backgrotsnd that he -was -w€llii-ig to discuss with his prospective employer, ^^^endar^^

^^^^^^sfLdly obtained the position and evezi.tuall^^ became the lead custodian at Dubliti

Jerfirne fligh School. Defendant -marrie€1 and supported his disabled wife, their ch^^,
and liis wife's four children ^^^n-i a previous r:^^rria^e and also became an active member

in his church.. After 21 years of what appeared to be exemplary service 'Aitii Dubliii City

Schools, defendant was fired from his j^b -w^en a local newspaper ptiblashed an article

noting the criminal records of sozne se1iool employees.

{t4} On January 7, 2011, Goveanoa Ted Strickland granted d^^^ildant "a full

and absolute pard^ii°° for defendant's various convictions, indicating defendant liad

"been rehabilitated and ha[d] assumed the responsibilities of citi.^enship.°° (R. 1-2.)

Defendant then filed his application, indicating he was not seeking the ^rdex for any of

the reasons 11sted in R.C. 2953s52 but rather hecatise he possessed a pa.rdon. The state

objected to the application, noting defendaiit was ineligible to have his record ^ea1ed

under either R.C. 29,53. 52 Or 2953s31.

(^(5} The trial court held a hearing on defendant's application on. July 7g 201.1.

The court found the circumstances of the. case "a little bit * ^ ' unusual" but €°onduded

the pardon entitled defendant to "a ful.i release." (Tr. 3, 5.) The court issued a judgngent

entry On July 20, 2011 sealing the record of defendant's conviction p-Li^suant 'ko RX.

2953•32r noting defendant had no e^°amina.l actions pending against }-Am„ and concluding

that ,^ealltig Ws record was consistent with the public 1nterest.

IT4 Assigmnents of Error

{¶6} The state appeals, assigning two errors:

Ami2-
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FIRST ^SI^°̂ NMENi OF ERROR

THE TRIAL ^^^ItT ERRED WHEN IT FAILED TO
DETERMINE WHETHER APPLICANT WA,.̀  A "FIRST
OFFENDER" AS REQUIRED BY R.C. 295:3. 32.

SECOND A.^^^^^^^MENTOFERROR.

THE TRLAL COURT ERREI) IN EXEMISIN^`x YtTS
JURISDIMON WHEN IT GRANTED APPLICANT'S
^^^^^^i'XTIO^ FOR E^PU^TGEl^EMF AS APPLICANT IATAS
NOT A "FIRST OFFENDER" AS ..^^FFTNED BY RX, ; 9F. ^ ??,. 3, ; ..

The state's as^igninents af error are interrelated and wzll be addressed together.

111. Expungement: ^^atutoi7vx Judicial

3

f^(71 09 ^^^un^ement is a postTc€^nAction relief proceeding which grants a

limited nun-iber of convicted persons the pnvilege of having record of their first

convictiori sealed.' Pa KoeIalea• v. State, ioth Dist. Noe o7APag1-39 2oo8nOhiO-34727 If 12,

quoting State v. S^itll, 3d Dist. No. 9-^04-05g 2a04--Ohao-6668s ^ 9. Neither the United

States nor 01-iio Constitutions endows one convicted of a crime -Aith a substantive -r%.^^^

to ^ave, the record of a conviction expunged.. Koehder at T 14, quoting State v. Gerber,

8th Dist. No. 8?3a1r 2oo6mOMO-5328, T., 9. "Rather, n bn[e]^pungement is an act of ^race.

created by the state" and so is a privilege, not a right., ra .a^^eh1er, quoting State v. SirnoTz,

87 Ohio St.3d 531, 533 (2€^oo)r quoting State v. Hairailtona 75 Ohio Sta3d 636, 639

(i996)-

1^8) R.C. 2953-52(,A) permits any person who has been found not guilty by a

juiyY who is the defendant named in a d^smissed ind^^^inent, or against whom the Grand

d-uxy- en^^^s a no bill, to apply to the court for an order sealing the official records of the

case. R-C. 2953.32(A)(i) permits a first offender to apply to the sentencing ^o-Lirt for an

order seahng the ^^^ord of conviction. A. first offender is "anyone w^io has been

^^nvicted of an offense in this state or any other jurisdiction and who previously or

subsequendy has not been convicted of the same or a dffferent offense in this state or

any other jurisdi^^iono°° R.C. 2953•3:L(A),

(5^9) Under either section, the court must determine if the prosecutor filed an

objection to the application and., if so, consider the prosecutor's ^easons for tige

^^ ^^
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objection. R.C. 2953.32(B); R.C. 21953.52(B)3 Kc^^^ler at 113, The court also must weigh

the applicant's interests in having the records sealed against the legitimate needs, if any,

of the government to maintain the recor^^, R.C. 2953•39-(C)(1)P R.C. 295M2(B)(2)(d),

If the applicant fagls to satisfy any one of the statutory reqdirements, the court must

deny the applicatzon. Id. at 9^ 13, citing State v. .Krantz, 8th Dist. No. 824399 2003--Ohio-

4568, fi 23. None of the applicable statutes ^erng^^s a defendant to seek e^pungemexit

after obtaining a gubernatorial pardon, aixd defendant acknowledges he is not entitled to

expungement under either sWatutor;r p^o-^isi.on.

(TItl) Indeed, defendant sought to seal his records comprising case No. 8iCRm

^^o6 based oig the pardon he received for those convictions, not the statutord

provisxora..^, and the trial court concluded the pardon defendant received, not the

statutes, provided the court with. authority to seal the record. Sixrlilarly, ^rnic^^ curiae

admits the tiial court "had no authority to order the record of conviction sealed

^^^^^iit to the[] statutory provisions" but izi.st^ad relied on the proposition that "trial

court ha.[d] the inherent power to order its records sealed in the interests of justicee°"

(Amicus°brief, 3.)

^^11) `^^ seminal case defendant cites to support the trial court's decision is

Pepper Pike v. Doe, 66 Ohio St.2d 374 `1.981), stating a court may order a record of

conviction sealed "where such unusual and excent'i^^^I mrm„mvtnnne:^,2 „-n^^^ ^1,

appropriate to exercise jurisdiction over the matter." Id. at paragra^h tw0 of the

syllabiLso "When exercising tl^..^ power, the coa^°t shs^^^. use a balancing test which

weighs the privacy interest of the defendant against the government's legitimate n^e-d to

maintain records of criminal proceedings." ld; see also State v, Davidson, loth Dist. No.

02AP-665, ^^o,3-OhiOax4489 ¶ 15 (stating the enactment of RX. 29,53.31 et seq, ffid not

abrogate the judicial remedy of ^pungement) ,

^1ji2) tn. Pepper A*ey the charges against the defendant arose out of a dornesiic

quarrel where the complaining witne ss used the court as "a vindictive tool to harass [the

defendant],r" Id. at 377. After the city dismissed the charges, the def'endarit filed a

motion seeking to expunge the, record of arrest. Id. at 37,9. At the time, the General

Assembly had not enacted R.C. 2953.52, and the defendant had. no statut®ry basis tin.r^^r

which t^ seek ^xptlngera^ent.

A-ILA
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f¶^^^ Finding the circumstances of the case "unusual ^iid exceptiorml,9a the court

detemilned the defendant was entitled to ^^purig^^ent based on her "constitutional

right to privacy." Id, at 377, citing Roe 1;, Wade, 4") U-S, 113 (IL973)x TV-zsco^a..^in v,

Ct^^^^ntineau, 400 U.S. 433 (1971); Grbsu)Old v. Connectacutf 381 U.S. 4E9 (1965)-Th^
court warned, however, that the case before it was "the exceptional case, a.-nd should iiot

be con^^^ed to be a carte blanche for every defendant acquitted of criminal. charges in

.Ohio courts." Pepper Pike at 377 (observing that when courts exercise the judicial

remedy of ^^pungement they shoWd "follow the guidelines set out in. Ohio°s criminal

P-,fh,'^4azzgeii2e'Et sR.LC&S,C.te4P)V

^¶.14) The "^^tra-s$^tuto W-p authority to grant the expuaigexn^^t described in
Pepper̂  andPike de.ra^re^. "out of a concern for the prese^r^:^.io^. of th^ prhwacy i^.teaest ,oa
courts have contrasted the facts and holding of Pep,per. Pike "W%th the case of
adjudicated offerz^ers, wh^se relief is prescribed by statuteoY" (Emphasis sic.) State 1).

Weber, ig Ohio App.3d 214, 21.6 (ist Dist,1983), Although Pepper Mke det^rrnined trial

^^iirts have, jiirisdictaon. to expunge the ^^^^^,ds of a criminal case "where the charges are

dismissed with prejudice prior to trial by the party initiating the proceedings," it also

observed that °°[fln Ohio, convicted first offenders may seek expungement and sealing of

their criminal records under the authority of IRX. 2953.321 " Id. at paragraph one of the
syllabus; 376.

aTI51 Thus, "where a defendant has ^^^^^ ^anvicted of an offense, expungement

may bo granted only as allowed by statute, and the ^^^t may not use the judicial (i,e.,

extra-^'tatutor,^) ^pun.gement remedy used in PepperP€ke.°° State v, Bailey, ioth Dist.
No. 02APLL4o6, 2002aObio-674of ¶ ii. As a result, „[t1he only remedy for a cc^^vicied

defendant is exp=mgement through the statute." Id. at ¶ 12e See aIso Itz re Barnes, loth

Dist. No. o5APm355s 2oo5-Oh.€o-6€391, ¶ 14. (noting that because appellee had a pre-viou^

conviction, "the judicial remedy of expungement [was] a^availabl^ to appellee");

Davidson at 116 (determining that while r'^^^^^^ptional ei^^^^an^^s demon^^^^ting

appellee's good character were indeed present under these facts, * *4 ^^ca^,.^e appellee

was actually convicted of the charge she seeks to have expunged, sh^ [could not] qualify

for a judicial expungement"); State va Blank, ioth. I3iste Noo o4,AP°341, 2oO5-Ohio-2fa42s

¶ ii ^^ecgding that "because appellee was ^orivic^ed of a crime and ^ot. just acquitted or

J\-15
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had his case dismissed, appellee caiirtot qualify for ,^iidaczal. expungement); Weber at 217

(concluding the holding of Pepper Pike was "clearly aii^ obviously" directed toward

"instances of defendants acquitted v;4-^ criminal charges°; (Emphasis sic.); State v.

Netter, 64 Ohio A^,DP.3d 322, 325--26 (4th Disto^.989) (noting "a nurdber of cases which

have Bmited Pepper Pike to cases invob,ing no conviction" and Conclu^ing that

"J.b1ecause appellee was comricted, his only remedywa.s statutory"); State v. Kidd, iith.

Dist, No, ^^^4-P°00479 2005a011i0-2079s 71.2 (stating that S'[fln OMo, appellate ^^tirta,

including this one, have uniformly limit-ed tl-iis remedy [of iudacial expungement t

cases where the person seeking expung[elment was not convicted of an offense"); State

v. Fozvler, 12th Dist. No. CA2o01-03-005 ^^ePt^ 24, ^^oi^ (^^^^uding t=.̂ aat "because

appellant was convicted, 1^^ ^tilv remedy was statutory"); State v. Ciaa^erini, 6th Dist.

No. L°oOm13o6 (Mar. l.6, 2001) (stating thai "a1ttiough the judicial power to gratit an

expungement request still exists, * * * it is 1irnated to cases where ttge accused illay been

acqtzitted or exonerated in some way and prote€°tion of the accused's privacy ^iiterest is

paramount to pxe'vent injustice").

fT16) None of the a.^o-ve cited cases concerned a defendant u°on-6eted and

st^^^^quently pardoned by the governor, but the cases suggest trial courts retain.

inherent jurisdiction to expunge or seal ciiiriinal records only where the defendant has

not been convicted of the underlying offense. The issue in this case then resolves to

whether the g^^emor's absoliate pardon erased defendant's conlAction and entitle^,^.

defendant to invoke the court's inherent jajrisdiction to judicially exptw-g^ ^^^ record in

order to protect his constitutional right to privacy,

iv8 The Effect of a Pardon

A, Ohio's Pardon Jurisprudence

IT171 Tne Ohio Constitution grants the govemor the "power, after conviction , to

grant reprieves, commutations, and pardons, -for all ciimes and offenses, except treason.

and cases of impeachment, upon. such conditions as ttie governor may think proper;

subject, ^o-vrever, to such regulations, as to. the manner of applying for commutations

and pardons, as may 1^^ prescribed by1aw.`p Ohio Constituti®n., r`^~ticle tII , Section I:L.

Article 111, Section ii "was adopted as part of extensive revisions to the Const.itLtion

madee in 1851." State ex rel. Maurer v. Sheward, -.1 Ohio Sta^^ 513, 517 (1994 .). The only

^-tlp
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Umits on the clemency ^^-wer are those that.Artlcle I11g Section ii au.t.horlzes. Id. a-L 53.8o

^.."^e General Assen-ibl^ may not int^^^^^e with the discretion of the governor in

exercising the d^^en^ power, and the governor's exercise of discretion in, using the

clemency power is not subject to judicial revknv. Td,

{^1.8} In 1883, the Supreme Court of Oliir^ explained that a pardon is," lAi effect, a

reversal of tlie judgment, a verdict of.acqWttal, and a judgm^iit of d.ischarg e thereon,,,

creating a "complete estoppel of record against further gtingslmera.t pur^^^ant ^^^ ^^ch

convi.etlon." Knapp v. nomasy 39 0hio St. 377, 38= (1883). Relying on United States
Suprerrae Colirt precedent, Knapp held that " 'a pardon reaches both the. punislnxent

prescribed for the off^iise and the giffit of the offender, * * * `o€blik^rates, in l^^al

contemplation, the offense at.selfSf YP and a" "so far blots otit Lhl- offense, tlaa al'terwards it

cannot be impiated Lo him to prevent the assertion of llis legal ^.ghts,' " IId., quoting Ex

.Yllarte Garland, 71 U.S. 333, 380 (1866); Carlisle v. U^&, 83 U.S. 1479 ^^1 (1872); Knote

V. U.S., 95 U.S. 149 (1877). See also t^^^^ ex rel, .^ttyo Gen. v. Peters, 43 Ohio St. 629,

^^^^^ (1885) (st^-Ling that a ful.l axid absolute pardorY'"releases the offender from the entire

punishment prescribed for liis offense, and from all the disabilities consequent on his

conviction").

1,119) Tn State ex ret. Atty, Gen. v. 1-.^awkins, 44 Ohio St. 98,117 (1886), tl^^ court

clarified its holding in Kzzapp9 stat%ng..that "[w]hatever the the-ory of the law may be as to

theeffect of a pardon, it cannot work such moral changes as to warrant the assertion

that a pardoned convict is just as reliable as one ivho has constantly maintained the

character of a good ci^klzen..°° In H^awkira.,;, the defendant police c^a^.r^.issio^aers de^^nded.

their choice of police officers, some of whom were "ga:m.bl.ers, # * -- ha[d] senyed terms in.

the workhouse, ^ * * ha[d] been keepers of houses of prostitution, and a n-Lim^^r of

whom ha[d] been dzscharged by said board for drun-kenne.ss; n, they claimed at least some

of the officers had been pard^iied and °Qtheretjy restored to citizenship and entitled to

the same confidence as if they had never been €°on-vietedti".Td., at 98, 11.6W17, Hawb[a^s

called it "a perversion of language to give to the views expressed ^^ Judge Okey in

Knapp v. Thomas, 39 O1liO St. 377, such a constr-actlon. He never meant anything of the

k;,.nde°" M. at 117.

Afl
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^^20^ ^na later case that considered whether a probation deparL-nexrt g^;ter^^^^d

with the ^ovemob`s paA^^^i-rig po-wea, the court explained thaL "[a] fW1 pardon purges

away all guilt and ^^a-ves the recipient frorn a legal standpoint, in the same condition as

if the er-me had never ^^^^i committed.°t State ex reta Gordon v. Zangei-le, 136 0hio St.

371.x 376 (1940), ^iting Knapp at 381. Thus, probation could not in^^rf-ere with the

goveraior"^ pardoning power, as an absolute pardoii would "set[] the accused free from

the custody of the law, * * * ^erminate[] existing probation and make[] anticipated

probation irnpossible.°` Id; see also State v. M^rra:S, ^^ OEO St,2d xoi., io,5 (1978), CWr19
Knapp at 381 (holding that 44a. full pardon iiot oii1v results in a ^erngssiorl' of the

punishment and the guilt, but also a remission of the crinne gtsel€"'),

fT,,,211 More recently, two Ohio appellate courts considered th^ effect a

guberna^^^^^ pardon on the recipient's ability to seek ^xpun^emexit of the pardoned

^^ense, In State v. C.°ope, i..i_i Ohio App• ^^ 309 (ist ^^^ta^^^), the court, observing trial

courts have irih^^en^ powers to seal records pursuant to Pepper Mke, stated that while a

factual. distinction could be °°drawm between a person wh{.) has charges disrai.ssed with

prejudice and a per:^^^i who is convicted aiid receives a pardon, ttiat distinction is

immaterial, br.:ca-use the pardon places the recipient, from a legal standpoint, in the

same condition as if the crime had nea,er been coTnmatted." ((Emphasis sic.) Id, at 31,.,

dtin.^ (kirdone The coairt held that ^^^iitirig a pardon °°i^ a-n `^^^^ptional and unustial°

circumstance" entitling the trial court to seal the record of con:-viction, "regardless of

whether the petitioner has other offenses on his record. 'A pardon witt^^^t expu^^^^^ent

is not a pa.rdon.° ,t Id. at 312, quoting C^mmonwealth v. CaS, 5.17 Pa. 89 (1987),

14,[22) By contrast, State tys ^^^yk-€`n, gth. Dist. No. 257,522 2012-Oblo---13$1,

concluded that, although trial ^otifts have "authority to grant judicial ^^pung^^ent in

situations in which an execiitive pardon is at issue ,,t a pardon does not °°^ondusi^^ly

erxtitle the reci.pient to ha-ve the record ^ealed,tt Id. at 117, 13. The court n^^ed a careful

reading of Knapp revealed that ";a pardoned individual is 'a new man' irisc^far ais the

restoration of competency and the foxth^^ ^^^^itiori of punishment are concerned,"

but that the pardon "does not wipe away all traces of the criminal caseo'° Id. at I io.

Reviewing case law from various states and the federal co^irts, the court decided a

Pmajori^^ 01' courts that have considered the question" concluded a pardon does not

A13
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entitle the recipient to have their record of conviction sealed. Id. at ¶ 13. The Bp-ykz^

co€jat further 1`r^tind its holding correct beu€xsey :,[i]n Ohio, ttie legislature has not

provided for sealing records of a pardoned individual by statute" as "f[slorne other

jurisdictions ^avee" I'do at 114.

f.^231 Thus, the tYvo 01-iio appellate courts t0 recently corisidu^ the effect of a

pardon on ttie aecipient's abiiity to seek expungement have reached difl"ering,

conclusions regardiiig -the proper effect of a pardon. Knapp is at the root of the pardon

Jt€rispr€a^ence in Ohio ar€d. based its tzr€derstanding of ttie power to pardon on the

United States Supreme Court holdi€igs in Garland, Knote, and Carlzsle.

B. United S^^^es Stapreme Court's Pardon Jurisprudence

io Ex Parte Gur^^a-n^

^^^^^ In Ex Parte Garland, the U.S. ^-upr^^^ Co^^^ explained that a pardon

Nots out of existence the guilt, so that ian. the eye of the law the offender is as ir€nocent

as if he had never committed the offence." Id. at 380. Clarland was an Ar^^iisas attoz^ey

admitted to practice before the United States S€s^^^n-ie. Court prior to the civil war. M. at

336. Foll^%ring the war, Congress passed an act reqWring any persoai seeking to practice

before aco€irt of the United States to take an oath affiirrai€ag that he neither took up

arms against the United States nor aided the Confederacy. Id. at 334-35n  Because

Garland re-presented Arkansas in th€: Confederate Congress, he could not take the oath.

^T^. a't 336t Garland received a presidential pardon in 1865 for ^^^en^^^ he committed by

taking part in the rebellion, presented the pardon to the coust, and requested that he be

adynitted to practice without havirig to take the ^^th. Id. at 336-37^

fT125) The court agreed witl€ Garlanrl°s assertion that the act was

uncoiistitutional, concluding the act was "of the nature of biils of pains and penalties"

and thus "subject to th€: constitutional inhibition against the passage of bills of

attainder.°° Id. at 377. `I'^^ court also determined the act violated the ^onstitutional

prohibition a^aimst. ex post facto laws, as it "°impose[d] a pu.r€.Ashm^ftt for some of the

acts specified which were not puni.shable at the time they were committed, and for other

of the acts it add[ed] a new painishrnent to that.befs^^^ prescribedo" Ide at 377.

(^^^) After finding ttie act unconstitutional, the court stated its conclusion was

^rst^engt;^^^^^ by a consideration of the effect of the pardon produced by the petitionere°a

A-Iq
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Id. at 380. The court ^^^ained that "[a] pardon reaches both the ^umishment ^^^^scribed

for the offence and the guilt of the offeriders" rel^^.s3.izg the offender from punisiunent,

,°blot(tin,^^ out of exzsil-ence the guilt" and ren^^iing the offender "as innocent as if he

had never committed the offence." .1d, at 380. When grafl-ited af-ter ^on-vixetion, the

pardon ;'rezTioves the penalties and disabilities, and restores Em to all his civil ri^l-itsy it

makes l-iini., as it ^Ayere, a new man, and gives 1-iim a new credit and capacity." Id. aL 380-

8i. The court acknowledged, however, that a. paadon. would not "restore offices forfeited,

or property or interests vested in ot.iierS in consequence of the conVictaon and

,^-udginent,°° Id. at 381, In the end, due to the pardoxa, the oath. °°cotild not be exacted,

even if that act were riot subject to any other objection than the one thus stated." Id.

$:527) Modern case law has dismissed the "blotting out'° language from Garland
as, dictum and re^jected Garland's expansive view of the power to pardon. See rn re
Abr€zrrs, 68g A.2d 6, 17 (D.C.App.1997) (notiqg that °°[b]y the time Justice Field reached

the issue of the pardoii, the case had already beeai decided[J the statute was

deemed invalid on ottier constitutional grounds"); Bj^^^aii v. U.S., 529 F.2d 125, 128

(7th Ci•,igl5)P fn.2 (noting "[a] pardon does not 'blot out b-uiJ.t° nor does it restore the

offender to a state of innocence in the eye of the law as was suggested in ExPar°te

Garland"); Iri re North, 62 F.3d J.434n 1437 (D.C.Cir.1994) (concluding the Supreme

Court "did not rest its judgment [in Gar^a-n^] on the theory that the pardon blotted caiat

Garl^iid's guilt," and that "expansive view of tl-ie effect of a pardon turned out to be

dicturn'°); Statp v. Skinner, 632 A.2d 82, 84 (Del.1993) (notiyig that °'(w NIle the U.S.
Supreme Coirt, in Ex Parte Garland, * * y stated that a ful1.pardon 'releases the

^unishment and blots out the existence of guilt, so that in the eye of the law the afferider

is as'irnocexit as if he had never committed the offerase,` that dictum has since been

re,^ected"Y)s Hirschberg v. Commodity Futures Trading (^'brtarn., 414 F3d 679, 682 (7th

Cir.2€^o,q) (disanissing I-li.r°schberg°^ reliance on Garland, noting ftt `°modem caselaw

emphasizes * * * that this Iiistorical language -was dicta and is inconsistent Afth. curren.t

law"); ^'^ S, v. iV€^^^an., qo6 F.2d 952, 958 (3d Ciraggo) (noting the Supreme Court, by

i.915, "made clear tiiat at ^^^^s not accepting the Garland dictuai3. -that a pardon 'blots olit

of existence the guilt",).
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(4f28) "While the U.S. Su.^renie CotirI has never exprc&ly overruled Garland,

since that decision the Court has eroded its broad articulation of the power by

.^^^^^^^ng, its scope, ln. Araqle v. Chicagor St. Paul, Minneapolis Ornaha Railway C€aoy

15.1 U.S. 1* * * (1894), Burdick v. t`^^^^^ed States, 236 U.& 79 *.,_ (h^1,5)k and ^.''arlesi v.

Netv York, 233 U.S. 51. ^ * * (1914)o4; fri re Sang Man Shin, 125 ^ev^ -ioo, ^^^

(NeV.2009). "In Angle, the Court held that a tl^rd-party civfl a iglit of action to recover

daniages remains regardless of a pardon." Id.F citing Angle at igo In Carlesi, the

Suprebn^ ^^^^t deterrnined a court applyirko, a liabltual offender statute could consider

9opa.st ofl'enses commiLted by the ^^cused. as a cxrcu.rnistance of aggravation, even

althoug.1i for such past offenses thcre:had been a pardon granted." .rcl, at 59. See Abr°ara.,^

at 18 (stating "[flh^ result in Car^^^ camflot be reconciled V^nth the not^o-Ti that the

presidential pardon `b1oI^^ed^ out' of ^^^^ence the coiiduct that led to Carl.esl's federal

^on-v4dion")a

1^29} In Burdick, t1^^ court similarly departed frcrm. Garland's view, tioldin,g

instead that a pardon "carries an ampa-itat^on of guilt; acceptance a confession of ite°` -rd.

at 94,. Burdick refused to answer questions before a Grand J^r regarding his ^ou rces for

a newspaper article, and the state procured a presidential pardon for Burdick, hoping

the parcl.on. would induce Burdick to Iesfiif'v. Id. at 85. Burdidk refused to accept the

pardon and refused to answer Ihe. clt-iestions1 Ida at 86. '^^ court first determined a

^ard^^i may be "rejected by the person to whom it is tendered" and a court may not

force the pardon on the unwilling recipient. 1d, at go. The court then explained why

someone would reject a pardon, stating an andividual may wish to "escape [_tlge]

con1^^sion of g€xi.lt implied in the acceptance of a pardon * * -', -preferring to be the

victim of t1ie law rather than its arlnowle;igecl. I^ansgressor.f Ida at go-gi. See also

North at 1437, citing Burdick at 9 1 (rioting Burdick, "which recognized that the

acceptance of a pardon implies a confession of guilt," implicitly rejected ( -;-arlandt^

dictum).

2. Carla.sIe v. U.S. and Knot^e v. U.S.

fT30) ".Me rath^.- two cases Kna^a^ r^l%e^. on, Carlisle and Knote, bc^th. concemea^
claims for-reimb^^^ement for property the tJnited States government seized and sold

during the Civil War. Although both cases rely on Garland's interpretation of the
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(T131) In. Carlisle, the claimants sc^iight recovery tuider° the ^^^^ti-red and

Abandoned Property Act for coLtori the United States Navy seized and sold during the

Civil IVar. Id. at -148. Although the claimants aided ffie rebellion by selling saltpetre to
tilr^ Con.federate Arrxay, renderzaig, th.em, unable to recover under the terms of the act,

they: presented the court with a presidential pardon which °°obli;erate[d1 in legal

^ontemplatiorq the offence zt^^lf-ti" .rd, at z49, 151. The Supreme Court held that, while

"the pardon and amriesty do not and cannot alter the actual fact that aid and comfort

were. given bv the claimants, they forever clrase. t^^ eyes of the court to the

perception of that fact as an element in its ja:adgrrreritp no rights of third parties having

intervenedo" Id. at 151.

1^32^ In K-note, the ^lainua_rit sought reimbursement for ^ ^ land confiscated and

sold during the war, ttae proceeds of which were paid into the United States `l'r^^^suiv. Id.

at 152. The claimmrt received a pardon for his partidpation. in the rebellion, and the

Supreme Court rroted that, wbi.le a pardon "so far blots out the offence, that afterwards

it cannot be imputed to hirri to prevent the assertion of his legal rightsr, * ^ * *^ it does not
make amends for the past." -7d. at 153. Beca^se. the pardoned offense has been

,t est.ablished. ^^ Ju.dicial proceedings, that which has been done or suffered while they

were in force is presumed to have been rightfully done and justly suffered, and no
satisfaction for it can ^^ required." Id. at -154s Because the rights to the propertv had

vested in the buyer and the monies from the sale deposited into the United States

^easruy, the r^tirt concluded the claimant was not entilled to reimbursement from the

salee 1de

^^^^^ Given the facts of the cases on which it relied, Knapp's foundation for

holding that a pardon blots out the affer^^e and operates as a verdict of acquittal is

problematic. Carlasle and Knote both indicate that a pardon. cannot erase past c(sriduct,
and recent case law dismisses Garland's broad articulation of a pardon as dictum.

C. Ancillary Authority on the Effect of a Pardon

a1(,34) By Jqi.5, the debate o-ver the proper int^^^re-tation and effect to be given a

pardon had become so heated that Professor IViffaston wrote his ^ern^nal a,rticle^ Sarnue1

A-2L
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Wxlliston, Does a Pardon Blot Ot€t Guilt?, 28 Harv.L.Rev. 647 (1915), W".lston noted

ttze "often quoted" language from Garland and concluded ttia.t3 "when it is said that in

the ^ye- of the law [pardoned convicts] are as innocent as if ttiev had never committed an

offence, the natural rei^inder is, ffien the eyesight of the law is irery bad." id. at 647LL48.

Williston analyzed English and United Stakes case law and commera.tades, concludirig

os[flhe true line of distinction seems to be this: The pardon removes all legal punishment

for the offencerpf thus removing any l^gal. disqualifications which may flow f'rorn the

offea-ise, but "if character is a necessary qLialificad.on and the commission of a crime

would disqualij^- e'ven thoaigh ttiere had been rio criminal prosecution for the crimen the

"act t€iat the crirr^in;^l has been convicted and pardone-d does not a^^^e him an:v more

ef-igib? ee °" .Idv at 653 .

f135) Williston's comments about the effect of a pardon upon character ho-v^

been followed widely hi various contexts. Many courts have determined. an attorney,

stispended or disbarred after ^^nimit.ting a crinie, is not entitled to reinstatement iipon

receiving a pardon f.or the underlying conviction, since disbarment "is not a part of the

ta^^^lunent infaeted for the cornmission of tl-ie ca inie" but rather takes away the

acquired right "because of nii:^^onduct.°" Braizeli v. State, i^^ Pla. 666, 670 (1935). See,

e,g.,xfit•ate v.. Snyder, 1.36 Fla. 875 (1939) (noting the "very fact of emb^^zlement is cause

for d`asba^^ent an.d a pardon does not blot out ttiat fact"); Grossgold v. Su^^^eme C't of

fflinOisF 557 F:2d .^2^_^, 125-26 (7th Ciroxq^7)F In re Beek, 264 Ind. 141, 146 (1976),
quoting In re Lavine, 2 Cals2d 324, 329 (1935); A^^^^ at 15, quoting In re Hae°°^^gton,

.1.34 Vt. 549z 555 (1976).

{536} Cases concerning other types of professional licenses similarly coii_^lude

that a pardon will not erase 'tl^e historical fact of a conviction or render i€.s recipient

morally fit for adnd^^^on to the profession. See Stone v. Oklalaoxna Real 1H."state Comm.,

369 P.2d 642, 646 (OkI.a.i962) (con.cludin-, fc3r purposes of considering Stone`s ^'^tness

to become a real estate broker, the pardoai did not remove the stigma of Stone's pni.or

convictions, and "[fln [the courtts] opinion a pardon simoly does not 'wipe. the slate

clean' "); Sandlira v. (Mrrainat Justice Standards & Training C`binm., 531 SO^2d 1344,
1345°46 (:^la..i_988) (holding that although a "pardon removes M1 disabilities ^^stfltall.g

from a crime[j * * * Epler^ons seeking to practice certain professions or empIoymeiitsy

A-Z^
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* * * can be required to d^nioxstrate their good moral el-iaractierF even though they may

have been failly pardoned for previous

IM'[37) fixThus, while a pardon will foreclose punishment of the ^f-fense itself, it

does i-iot erase the fact t}iat the offense occurred, and that fact may later be used to the

pardonce's detrin-ient.`° Retcher v. Grt^ia-rri, 192 &W3d 350, 363 (Ky.2oo6)o See also

'd"alarico z)o DunlaPf ^77T1le2d i8,5. i^^^ (.tq^^) (concluding that becatise a pardon does

not "obliterate the fact of Lhe comma^^^on of the crirn^ and the conviction ther^of[Jx # *

7`alarzco°^ pardor^ did ^iot nee9ate the fact of his crimatial con'1,71ction. for ptiq)oses of

collateral estoppel"); lVorthP at 1438 (noting the pardon did "not blot out guilt or

expunge ttie indactmeiitpA4 and f`George"s disability-the fact ^^ his inaictmetxt-

remain[ecJ]n preventing the couxt fr.^^^^i awarding him attomey's fees").

D. The Effect of a Pardon on ExpuTzgei-rierat^

1^38) Prior to the First District"^ ^^i-i^ in Cope, two other ^otzrts had held a

pardon ^iititled its recipient to record ^^punu°tacano In. C,Sa, the court, noti^ig a pardon

"blots ozxt e^^ ^^i-y exLc^ence Of * * * guilt, a" concluded "[t]here [was:l no way that the

state 1_ca-uld] retain. the record of a fornier ^riminal. wlio is 'as inn.ccent as if he had never

committed the offense.' " (.E.mphasis sic.) Td, at 92°93, quioting t;ommonwetxlth v.

SutleYr 47 4 Pa. 256, 273-7^F (^-977). The court ^.el^. that "^a] pardon without

expungement is not a pardon." ida at 93. Cf^ Skinner at 86 (concluding CS.°s holding,

that a pardon iAthout expungement is not a pardon, was "inexact because a pardon

without ^^ptuigemerit is clearly significant in that it restores ci-O1 rights that may have

been lost°).

{l,̂39) In State v. ^ergmart, 558 N.R02d i.i.ti (Ind.App.i9go), an Indiana

appellate court. concluded a gubernatorial pardon entitled its recipient to e^^^^^emera.t.

Although Bergman relied on Garland and C.S. to find the expungement proper, the

co5^-t also noted that the pardon at €ssiie specifically stated. U was granted to enhance

Bergmaii.°s career opporturAties ,f "and. to cleait his name,g " (Emphasis sic.) Id. at'_.t1-4,

To carryout the executive mandate, "the court had. no choice but to 'clear his name' by

^xpup-gi^ the record of Bergman's con,^riction,°° I& Cf. Blake v. State, 86o N.Ee2d 6255Y

631 (Ind.App.2007) (notazig "a majority of the case law from [Indiana"s] sister states

rejects the original principles a^^,,Am from Ex parte Garland and indicate[s] that a

IA In
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pardon does not entitle the pardonee to expurieziori of all criminal. ^ecords,;^ so that even

though the trial cou..rk had to expunge t1-ie record of defendant's coxnictic^^ pursuant to

Be?^q:^ian, it did not have to expunge the arrest records).

M40) The majority of courts to consider tb-e issue hold that a pardoxi does not
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, entid^ its recipient to rc-cords ^^pungerncrft. R .J.L. V. State, "88f So.2d 1268, 1279

(Fla.^004.) (deciding that of ^^tie 94nine jurisdictions [t€^) have. directly addressed whether

a pardon entifl^^ an individual to records expunction," the. majority "held that a

pardoned iaidividuai is not entitled to records expunction."). R.J.L. addressed whether a

pardon "eliminate[d] [the defend^,..^t`s] adjudication of guilt, so as to entitle I-iim. to a

certificate of eligibility for records expuiietion°° under the Ftorida expungement statute.

id. at 1271. The court obsen7ed tbat, although "a pardori has the effect of removing

purii^^^^^ent and disabilities, and restoring civil raghts1J the- d^^al of records

^xptinction does not constitute a punishment" and "eligibility for records ^xpametiozi is
not a civil right restored by the grant of a gubemat^rial pardon." Id. at 1280. Tt^e court

thus ^oncI-uded diaL "[a] pardon does not elaininate the adjudication of gWit, creating a

fiction that the crime never occurred." Id.

{141) In Noonan, the "1"hird Circuit similarly addressed whether a. pardon would

directly or indirectly expunge a judicial branch record of a c-riminal ^^n-Ocdon. 'I'he

court explained that the pardoning power was "an executive prerogative of mercy, not of

,judicial recard-1^^^^ing6, and determined the notion that the president has the ability to

tamper vath judicial records flew "in the face of the separation of powers doetra-ne.°° Id.

at 9,55-56. See-also Ashley M. Steiner, Remission of Guilt or Removal of Punishment?
^^^ Effects of a Prasidential Pardon, 46 ^`.mQry L.J. 959 (1997) (noting that, if the

presidential pardoning power fu.r.ctians as a check on. the judicial power to ^'a^

judgments, "acceptance of the view that a pardon obliterates gWlt and the fact of

conviction would usu.rp th[e] judicial power" to decide cases an.d impose pun.%s1^erits„

thus "counteracting the balancing function of a pardon and resultiiag in, a power in the
executive that itself must be checked"); NirQn v. U.S., 5^6 U.S. 224, 2w32 (1993)s quoting

Black°s Law Dictionary 1113 (6th Ed,iqqo) (stating that "a pardon is in no sense an

overturning of a jtidgment of conviction by some other tribunal" ^iit "is °[aln executive
action that iSAifigfJ1.Go..i] or sets .^"RCY.[d4<puniz.^eCLiSCeYf,t As,3'S a cbi.ib24,,.f 11\• (-01.pLL.Kâ.sicy sb.4.e)
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{^^^) Re-,ieiking varying authorities, Noonan det^rn-iin^d a pre^^^e.-a6al pardon

could not q; 'srsa^e any factual fictlon° that T^^onan°s conviction had not occurred" as

would "justify expunction of bas criminal cotirt recorde`° Id. at 96o. See also Bjer^^n at

126 (b.oldia-ig a pardon "cannot erase the basic fact of conviction, nor caii it Wipe away

the social stignia that a cor^^^^^oi.i. inflicts"); State v. Bfanchard, 100 &W^^ 226, 2,'30-

31 (TeimoCr1m,^pp,^^^^) (concluding the pardon did not ^^^ader the ^^^^nda'nt as

though never convicted and iiotgrkg "[n]^^rous state courts have also recognized tiiat a

pardon does not eradicate the underlying convictiori but rather releases the defendant

^roni, further punisbment");. Skinner at 8,5 {stating that "°^^1li.le the pardon ma.y have

forgiven his ^^nwictions it did not obliterate the gtiblic mem^t-y of the offense"); People

v. Tlzoms 319 1lLApP.3d 855, 861 (2001) (condludirig "petitioner's pardon did not. erase

his coiivlctions" but "merely served to Mease petitioner fxoiri further punis?^^^ent,9o so

that petitioner was "aii lndhidual previously convicted of a crini.i.nal offelise°" and

aInellgible for expungement"); State v. Bachman, 67.9 S.W^d 41, 51--,52 (Mo,App.1984)

(deciding that while a "pardon gives r^e-vv effect to the cr1iiihgal con,,rictlon of a defendant,

* * * a pardon does not grant a-Litb.orlty to close or expunge crl^^inai records");

Cornrraonweulth v. Vickey, 381 Mass. 762, 769 (ig8o)r quoting C^ina^iissiorier qf

met°opolitan Dist. CYornm, v. Dir. of ^Yvi^ Serv., 348 Mass. .184y 194 (1964) (stating that

" ;even if a pardon may remit all penal consequences of a exiiriiiial ^omAction, it cannot

obliterate the acts w1^ch constituted the crime' "); AbrcarrL5 at 7 (deterrniriing that

?raltb.ough. the presidential pardon set aside Abrams' convictions, as i'Vell as the

consequences which the law attaches to those €:onvictl^iis, it could not and did not

require the court to close its eyes to the fact that Abrams did what he did"); U.S. v.

Smith, 841 Fo2dz127 (6th Car,i.988) (unpublished disposition), citing U.S. v. Doe, 55^

F,2d 391, ,392 (6tb. Cir.1977) (concluding the petitioner's reliance ori Garland was

misplaced., as °°[a] presidential pardon restores the offender's civil rights, but, as this

court has recognized, a presidential pardon does not require the exptmgerr^ent of a

criminal conviction"); U.S. Dept. of Justice, Office of Legal Counsel, 147hether ^.

Presidential Pardon ^^^^ges Ja€dici^^ und Executive Branch Records of a Crime

(AU& 11, 2oo6), available at htt p; Avl^fy

(accessed September 27, 2012) (stating that while "a presidential pardon ^^^^oves,

A-21O
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either conditionally or unconditionally, the punitive legal co,.1sF^quera.ces that woifld

otlierwise flow from conviction for the pardoned offense," a pardon "does not erase the

conviction as a lAstoracal fact or justify the fiction that the pardoned iiidividual d.id not

engage in criminal conduct").

t'^^^^ More recently, states have continued to conclude a pardon does not erase

the underlyLrig ca^^ivictioyi or ontitle. the recipient to have his or her crzixihial record

expunged. See Haa^^cher v. Gommonz..^eafthg 327 &W,3d 519, 522 (Ky,App.201O)

(holdzi-ig that °°ivhzle a full pardon has the effe.et of romo^%ri^g all legal pwi€s1iment for the

offense and restoring oiie°s civil rights, * [bjecause a pardon does not erase tlkefact

that ttio iridlvid.ual was comicted * * ^ a pardon d^^s not entitle an individual to

^^^^^^^^^^ent of his criminal record"); Sang Man Sharr at ioig ii€^ (coricluding "the

pardoning powei• does not bequeath innocence or erase the historical fact of the

underlying etiniinal act aa-id coi-ivictican,9a and, although. "a pardon is agi act of forgiveness

that restores civil rights," nothing in the "Nevada Constgtution. * * * create[d] a oivil right

to expunge a criminal r.^ecord°'). Notably, no recent case has adopted the reasoning of

C.Se, .^ergrraun, or ^.°ope, wliich concluded a pardon entitles its r^ecipioni: to

expungement.

E. Ohio Statutes Adds^^siW Pardons

f144} In People v. Glisson, 69 111.2d 502, 5o6 (1978)9 tlie Siapreme Court of

Illinois concluded that the "effects of ^pardon are not unlimited," as the legislature

„explioltly provided ir^ certain areas for rights and benefits to the pardonoe.boyond those

afforded by the granting of the pardon." As ari example, the court cited to an Illinois

statLite whacli t"rostore-d t1^e- right to hold public office to certain pardoned persons." Id.,

citlng 1l.l.,Rev,StaU9753 Chapter 46, par. 29-15.

11451 In Ohio, the General Assembly also enacted statutes delineating the rights

and. benefits restored to a pardonee. R,C . 29 67.oi(B) defines a pardon as "the remission

of ^^iialty by the go-vernor in accordance Arith the power vested in the governor by the

constitutioiaa°° A pardon "relievas the person to whom it is granted of 611 disabilities

a.risxm,, out of the conviction or convictions from which it is granted.Y'R.Ce 2967o04(B).

{146) Although a pardon rot^iis to a felon the right to be an elector or j-Liror and

to hold an office of lionor, tt-ustg or profit, a pardoixed felon remains incompetent to
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cIaeaAate a pr:tztlan, R.C. 2961,.oi(A), (B), Despite the civil rights rettu°ned to a pardoned

felon, the pardon does °°not release the person from the costs of a conviction in this

state, unless so specified." ILC. ^961es^^(A)(2). COMpare WillistOn, 28 Harv. L. Rev. at

658 (stating that `°[flf one who has paid a fine on ^omict^^on. of Lime and is subs^quently

pardoned, is andeed an innocent man, or is to be so regarded by the law, he should have

tl-i^ fine -,which he has paid returned to Iiim")o See also E-6.d.R. ^^^^^^ (providing that

,rfe]videncc: of a conviction is not admissillbl€; tmder this r-We if (1) the convictio'n has

been the sub^ject of a pardon -- ", ^-3 and .that person. has not been convicted of a

subsequent crime which was punishable by death or imprisonment in excess of one

year"); Boykin at ^ ii, citing R.C. 2923.14(C) (notirig that .°"[s.] pardon does iiot

automatically remove, the recipient"s disability with res-pect to carrying a concealed

,iveapon")

f1471 The Ohio Constitution and the Revised Code require a record of both the

pardon and the corresponding ^^iivicIIono `I'he ,^ovea-nor xnust "communicate to the

g^iieral asseiiib'ly, at every reg-Lilar sessiop., each case of * * * pardon granted, stating the

name and crime of the convict, the sentence, its date, and the date of the '* * * pardon,

* ^ * with the Govern.or's reasons therefor." OIiio Constitution, Arlicl.e III, Section ii. See

also R.C. J.07.10^^^ (requiring the ^o-vemor to keep a. "pardon ^eco'rd°° containirig the

date of each application for pardon, the name of the convict, the crime comirlitted, in,

what county, the term of co-Li.r^ vyhere the convict was con-victeds the se-ntence of the

court, the action of the govemor, tl^^ reason for that action, arid the date of thst action).

1.1481 Warrants of pardon must be issued in "t^"^p^^cateR one to be. given to the

convict, oixe to be j'iled with. the d1erk of the court ' -, * in whose office the sentence is

recorded, and one to be: filed with the head of the institution in which the convict was

confined, in case he was ^onfined.i' R.C. 2967,o6. The warrant of pardon must be

`"recorded "by said clerk," ld^ see also R.C. 2967e04(A) (obNat%ng the clerk of court to

t"record the warrant [of pardon] # -x y in the journal of- the court, which.. record, or a duly

-certified transcript thereof, shall be evidence of st^ch pardon or commutation, the

conditions thereof, and the acceptance ofthe conditions").

(T49} Lastly, R.C. 2953.,52 provides that any person may seek to expiange records,

relating to a charge that resiAted in. a flnd^n,,g, of not guilty, in a dismissed indictment, or
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a, no, bill; the General Assembly did not list a pardon as one such ^^^iiarioo See

Blanchard at 229 (noting that where the legislature specified a'find.hng of not gililty, a

dhn-iassed indictntent, a no bill, or reversal on appeal woWd entitle an individual to

expungement, the ^our°z was "forced to conclude that the legislature's failure to mention

the gran.t of aai expungement" following a pardon, "while mentioning numerous other

gro-Lmds, ^erve[d] to exclude the instant pardon as a basis for the relriedy sought");

Vickey at 767 (noting that, where the statute perrnitted records to be sea.led if the

defendant was fowgd not gWlty„ the case disinissedg nolle prosequi, or a no bill returned,

the court could not agree ""that the omission of the term- ppardon' from these sections,"

a 11 of w1^eb were rY^^emised on, a. presumption of innocence," created a statutory gap,

and "the omission of pardon [.was] not fortua.tous").

(1 50) Other jurisdictions have enacted statutes entitling a pardon reci^^e.-It to

expunge the record underlying the pardoned conviction. See 20 III.COMp.Stat,

2630/5.2(e) (stating that "[w]henever a person -who has been convicted of an offense is

granted a pardon by the ^^emor which specifically authorizes expungement, he or she

may * * * have a court order entered expunging the record of arrest");

^onn.GenaStat.Ann. § 54-142^^^^(i) (proAdirzg that whenever "any person who has

h^^i-i convicted of an offense in any court of thss state has received an absolute pardon

for such offense, such person * ^ * may * * " file a petition * * * for an order of erasure");

Tex4Code.Crim.Pro.Arto 55.oi^^^(i.)(B)(i) (providing that a person who has been arrested

"is entitled to have all records and fil^^ rel.ating, to thf, arrest ^xppm.ged if; * * * the

person is tried * * * aaid is convicted and subsequently pardoned")<

V. I2isposi^on

t^(.51f In. the final analysis, the state and federal law governing the effect. of a

pardon ozi a recipient's ability to seek expungement ^ompels' us to conclude that a

pardon neither erases the ^^ii^ict^on nor renders the pardon recipient innocent as if the

crime were never committed. IZ^^ent case ^a-w dismissed Gar1andEs interpretation of a

pardon as dicta and acknowledged the United State Sup^^^^^^ ^owrt°s implicitly

^verrLdh3g Garland`,s dicta in Burdick. Because a pardon ^ap-3aot work a legal fiction and

erase the f'act of conviction, and Bailey and s^^^^^^ cases have limited Pepper Pike's

^"^^
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application to cases wl-iexe the sJe-feyi.dant ^^as not '^^^^ convicted, defendant cannot

invoke the ^ourt°s inherent jurisdiction w ^ea.i b3:^ ^e cords.

{^^^) Moreover, the General Assembly enacted laws specifically (3.) reqtu'xin,g the

governor to maintaiii a copy of both the pardon and the conviction, (2) requiring the

clerk of court to maintain a copy of the warrant of pardon, which identifies tl-ie paa doned.

conviction, and (3) atithorizin,^ ^^pungemerit of records when an individual is acquitted,

found ziot guilty, or a titD bill returned. t.;.n^^^ (i) and. (2), sealed records are of

questionable value if the record of conviction, accessible through the internet, contiiiues

to reveal the underlying canv-ict.%on, Under (3)f if a pardon truly rendered the ^^^endatit

CL imiocent as if the cri^^e wu^e never committed, the General /Weinbly skaould. have
m

included pardons with the other innocence-^^^ed reasons for expungement contaiiied in

R.C. ^.̂ 953e52e See New Albany Park Condominium A.^sn, v. LifestyIe Com^^^^^^^^

Ltd>, i^^ OhiO APPti3d 459, 2014--0haO-28o6s 1 23 (^wth Dist.)y quotirig Barnhart vo

2 Peabody Cral Co., 537 ^.r.& -149b 168 (2003), citillg ^^Se v, VoTrng 535 U.S. 553 65 (2002);
8 .

Summerville v. Forest Park, 128 Ohio SL3d 221, 2oio-Ohi.o-6280P 135 (noting the

u expression e" 'unius ^^^^ exclusio alterius rdoes not apply to uvery statutory listing or

grouping; it tias force or.^y when the items expressed are members of an "associated

group or 6el°ies,^^stif^.n^; the inference that items ^.o^. inei^.^tioned wer^. excl^.de^. by

deliberate choice, not ia^adver^ence" o,).
CL0- {^53} Our decision is a particularly difficult one to reach, knowing to1ay°s^-.

technologically based society makes the harm ;^through a, ^s^al^li^; criminalperpetrated
0L) record accessible to virtually evp-z-yone. As a result, the so-called s'[^]ollat^ral.

consequences" of a conviction "take the ^'r^^^ of employment disqualifications in the

public and private sectors, prohibitions on federal educational subsidies, housing

exclusions, public benefit ineligibility, and political ^uni^luraent.°° Lahny R. Silvia9 ^^ean

Slate: Expandiaag Expungerne^^s and Pcar°dons,for ^on-Violent Fed^rcl.Q.^.^ender•ss 79

TTeCl.a^.;L.Rev. 155r 1-64 (2010). In terms of rehabilitation, "[p]ost-reIeas^ employment

appears to be a, if not the, determinative factor in post-relea^^ success," but employers

are. t,pically unwilling to hire an individual with a criminal ^onviction. 1d. at 162, 168

(citing a 1987 study of the Federal Bu.z°^au of Prisons demonstrating "ex-offeriders8 who

arranged for postarel.ease employment, had a recidivism rate Of 27e6^ compared to

^T^
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53.9^ of those wl-io did not" and to additional "studies condtzcted over the past fifteen

years" consistentl,r showin„ "that or3. average 6oYo of r-,n.ipiovers indi.cake that they Wol.,1ld.

°probablynoE.; or °d.efxnitely not" consider hifing an indii4d.aaal Aifih a criminal histOry,t^^

fT1,54) A comdeted felon more deserving of a fresh start, based ontf^^ evidence in

the record., is hard to imagzn.e than defendant axgd his inigressive turr^^^und.. Based on

the noted authority, however, defend.amEs pardon aio.n. e does not erase his convictiori

and entitle Mni to j-tid3ci^^ ^^pungemerit -ftie applicable statutes goverri^

^xpunger^ent similarly do not provide defendant v^ith the relief desired, If that is to

change, the Geiierai Assembly lil^^^y wi1l be the eriLity Lo accomplish it. See Miller v.

Fairley, 141 Ollir^ St. 327s 334 (1943), citing State, ex rale Bishop V: Bd, of Edn. of at,

Orab Village School Dist., 139 OMO St, 427, 438 (1942) (noting that if a statute does

y,not give the relief desired, th^ remedy lies w%th the legislative branch of the state

^^verm-nent`°)y Skinner at 86, fn. 7 (stating it ^ould be "argued that a pardon to be

complete ^^ould entitle the pard.oned individual * * * to s^ctre the removal of public

records of his or her arrest," and the legislature "may wish to consider amending the

e:^^pungement statute to permit apard.oned individual to seek. expungement").

^^^^^ Because defendant is ineligible to seek jud.icia 1^^^ungemenfis and also

inehgib1e for statutory expungement, we. reluctantly sustain the state°s a&si^nments of

error, reverse the judgment of the Franklin County ^om'c of Cominon Pleas, aiid r"emand

the matter to the trial cotirt with instructions to deny fh^ ^^qpested record sealing.

Judgment reversed, case remandedo

BROVVNP P.zLB and. DORRIAN, J., coneur.
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TLEASr FRANKLIN COUNTY, f3C^^^
CRIMINAL DIVISION

STATE OF OHIO, 2011 JUL 2 0 SEALING CASE NO. 11EPM181
Plaantiff,

James A. Rad^^iff

Defendant,

CLERK OF COUR•TS•

Vs.
CI^^MINLSL6'...v,^SE NO 81CR,4506
.^^^^^^ ^ERROTI"•

LN"I"^^ ^EAUNG ^^OIRD OF CONVICTION ^UR^UAN`I" °^^ ^ . -a

^n accordance with Section 2953,32P Ohio Revised Code, ihe Cotart finds that there are no
ca•ir¢i€nal proceedings pending against the applicant, James A. RadclsffA and th^t the sealing of
the record of the ap,^^^^anes CONVICTION, in Criminal Case number 81CR-4506 is consistent
with the public interest.

It is therefore ORDERED that all a^^'^caal records pertaining to the applicant's convac1aon, ar^ Casp,
number ^^CR-45O6, be scaled and, "cept as provided in R.C. 2953.32(F), all index references
be del^tede This order does not exempt froin use records and work prod'uct in this case in any
civil litigation arising out ofg or r^l-ated to, the facts aa this case, and such rewrd^ and work
product will be available for inspection atid use for such purposes if necessa.cy.

With the exceptions noted above, it is FUR`I'IIER ORDERED that no,^^^er or employee of
the State, or political subdivision thereof„ eicmpt as authorized by Divisian (D), (E) and (G) of
Section 2953.32 o€the Ohio Revised Code,:shall rc6ease, dgsseminatex or make available for any
purpose involving ^mploy¢nent3 bonding, la^ensing„ or ed^catEoa^ to any pqrso;a or to any
department agency, or othea e^^^entaiiof the State, or any polaxical'subdzvision #he^ofp any
information or other data ^oneeming the, arres1„ cor,^^lairetb indictment, dismissal, noile, motion
hearings, trial, adj-udication or cormctional supervision a^^^^iated with Criminal Case
SICRn^506.

For purposes of identification, the, following information is provided fOr the affeste^g agency and
any custodgans of arrest and adjudication dats:

APP%.ICANrS FULL NAME: ,1aeaa^s A. RadsFi€^
ADDRESS: 105 Mapiewaod Dr,
CITY: Aeshley STA"('E; OH

SEX Male RACE: WFa^e
CRAR^^.- B & E(174}g PCT(F4)
CON'4^^^D OR 13 & ^',$L`4)
DATE OF ARREST: 1112(6'I981
ARRESTING A€'sENCY: ^^D
MUNICIPAL C€1€^^TCs^^E NUMBER„
OHIO B,C. I. NUMBERo A775188
F B..I.. 1 7088F^g

RON 010RJEN, Fr^nkt9ea Couaaty Prws=uter
^ E }•^^ ° 9^^F6'tl ^9{^

, )RIou
f ' a*aea xaaawameaq^taro0an,a

sliAU

i IP 43003
DATE OF ^^RTH• 02/2191955 SSN

k'^^'-'^J
-obqG

^^^ ^^^^N A,% FOR
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% "^bio Constitution, Article 111, Section 11

The governor shall have power, after conviction, to grant repricves, commutations, and pardons,

for all cr^^^s and s^^e-rises, except ^ea^^^i and cases of impeachment, upon slich conditions as

the govemor may tbknk proper; subject, however, to sueb. r^gula^ions, as to the manner of

applying for cor^nutati€^^s and pardons, as may be prescribed by law. Upon conviction for

treason, the govemar may suspend the ^^^^utio;i of the sentence, and report the case to the

General Assembly, at its next meeting, when the Genertit Assembly sha1.^ either pardoiiy commute

the sentence, di-rect its execution, gaiit a further reprieve. `rhe govemcsr shall communicate to

the General Assembly, at every regular session, each case of reprze-ve, commutation, or pardon

granted, stating the name and crime of the convict, the sentence, its d-ate, and the date of the

commutation, pardon, or reprieve, with the govemor9^ reasons therefor.

A -D'O



R.C. § ^^^^^^ ^^^^^^^^ Until 9128120121 Sealing of conviction r^^ord- or bail forfeiture

recorde

^^^^^^ Except as provided in section 2953.61 of the Revised Code, a f^^ offender may apply to
the sentencing co-¢xft if convicted in this state, or to a court of comrnon pleas if convicted in
another state or in a fedeza3. court, for the sealing of the con-viction record. Application may be
ni^e at the ^xplration. of three years ^'^^r the offender's final di^charge.if convicted of a felon^,
or at the P-xplrat^on of one year after the off^nder's, fmal discharge if co-nvictei of a
misdemeanor.

(2) Any person. who has been arrested for any misdemeanor offense and who has effected a bail
forfeiture may apply to the court in which the misdemeanor criminal case was pending when bail
^^ forfeited for'the sealing of the record of the cases Excopt..as provided in section 2953,61 of
the Revised Code, the application may be filed at any time after the expiration of one year from
the ^.ate on which the bail forfeiture was entered upon the niinut^^ of the court or the ,joumal,

whichever entry occurs fLrst.

(B) Upon ^e filing of an applgced^^ under this section, the court shall set a date for a hearing

and shall notify the prosecutor for the case of the hez°ing on the applacation,1he prosecutor may
object to the granting of the application by fling an ^^^ ^^^ ^n with the court prior to -die date sb>^
for the hearing. Tho pr^^^^^^^^ shall specify in the objection the reasons for believing a denial of
the application isjustifieds The court shall, direct its regular pr^badon officer, a state probation
officer, or the department of probation of the county in -vvhich the applicant resides to make
inquhies and written reports as fne court requires ^oncem1n,^ the applicant.

(C)(1) The court shall do each of the following;
(a) Determine whether the app1€oant is a Drst offender or whether the forfeiture of bail was
agreed to by the applicant and the prosecutor in the case, If the applicant applies as a first
offender pursimnt to div€slon. (A)(1) of this section and has two or ft^^ convictions that result
from the ^^^ indictment, information, or complaint, from the same plea of gu.€.xty9 or from the
same official proceeding, and result from related crimlial. acts that were committed w%tEn a
three-^onth period but do not resWt from the same act or from offenses committed at the same
time, in making its determination under this division, the court initially shall determine whether
it is not in the ^ublic interest for the two or ^^ convictions to be counted as one conviction. If
the court dete^es that it is not in the public interest for the two or three convictions to be
counted as one conviction, the ^ouft shall deterriine that the appll.cantas not a first offender; if
^^ ^^wt does not make that determination, the ^^^ shali determine ffiat the offender is a first

^^endere

(b) Determine whether cfim.°l proceedings are pending against the applicant;

(c) ,^^^e applicant is a first offender who applies pursuant to division (A)(1) of this section,
determine whether the applicant has been rehabilitated to the satis^^^^n o^^^ court;
(d) If the prosecutor has filed an objection in accordance with division (B) of this section,
corislder the reasons against ganting the application specified by the prosecutor in the objection;
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(e) weigh the interests of the applicant in having the records pertaining to the ap^^^cant;s
conviction ^^^^^ against the legitimate needs, if any, of the go-vema^ent t€^ maintain those

records.

(2) if the court determines, after complying witli division ^^^^^^ of this section, tha1:. the applicant
is a first offender or the subject of.a bail fca^^^^Var^^ ^t no criminal proceeding is pending
against the applicant, and that the interests o^^^ applicant in having the records putaining to the
app3.icm^^^ ^onviction or bail ^oif^^^^ se-aled am not outweighed by any legitimate
gav^^ental needs to maintain those records, and that the rehabilitation of an applicant who is a
first offender applying pursuant to division (A)(1) ^^^^^ section has ^mn attained to ^.^e
satisfaction ^f the court, the court, except as provided in divisions (G) and (H) ^^this section,
shall order all o^'^ cial records pertaining to the case sealed and, ^^^^^t as provided in division
(F) of this section, afl index references to the case deleted and, in the case of bail forfeitures,
shall dismiss the charges in the caspo The proceedings in the case shall be considered not to have
occurred and the conviction or bail forfeiture of the person ^who is the subject of^^ proceedings
shall be sealed, except that upon conviction of a ^-ab^^q-uen^ offense, the sealed reoord ^^prior
convi^^on. or bail forfeiture may be consgdeaed by the ^^^ in determining the sentence or ^^er.
appropriate disposition, including the relief ^^ovided for in sections 2953o3l to 2953,33 of the
Revis'ed ^ode.

(3) Upon the filing ^^an application under this section, the applicant, unless indigent,, shall pay a
fee of fdty dol1ars. The court shall pay thirty dollars o€^e fee into the state ttwsury, It shaU pay
twenty dollars ^^^e fee into the county general revenue fund if the sealed conviction or ^^l
forfeiture was puramt to a state statute, or into the general revenue ftmd of the mum'ci^^
corporation involved if the ^^^^^ conviction or bail forfeiture was p^suant to a municipal

oidinanceo

(D) Inspection of the ^caled records included in the order may be made oxd;^ by the following
persons or for the following purposes:

(1) By a law enforcement officer or prosecutor, or the assistants of either, to determine whether
the nature and character of the offense with which a person is to be charged would be affected by
virm^ of the person's previously having been convicted of a crime;

By the parole or probation officer of the person who is the subject of the records, for the
exclusive use of the officer in supervising the person while on parole or under a community
control sanction or a posfi^^^^ control sanction, and in making 'mqu^^^s and written reports ^fi
requested by the court or adult parole authority;

(3) 1^,prs^ application by the person who is the subject of the records, by the persons named in the
application;

(4) By a law enforcement officer who was involved in the case, for ^^ in the o^cer$^ defense of
a civil action arising out of the officer's involvement in that ^^e-,
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(5) By a prosecuting attomey OTM the Pr^^^cuting attomey}s a,^^iamts, to determine a def'^^^dant"s

eligibility to erAer a pre-trial diversion program estabhshed pursuant to section 293 5.3 6 of the

Revised Code;

(6) By any law enforcement agency or any authorized employee of a law enforcement ^^^^^y or

by the ^^pattment of rehabilitation and correction as part of a background investigation of a

person who applies for emplr^yrnent with the agency as a law enfbrcement officer or with the

department as a correcti.ons officer;

(7) By any law enforcement agency or any authorized em-oloy^^ of a law enforcement agency,
for the purposes set forth in, and in the manner provided M, ^eaior^. 2953,321 of the Revised

Code;

(8) By the bureau of criminal id^nti^cation. and investigation or any authorized employee of the
bureau for the purpose of providing information to a board or person pursuant to division (F) or

(G) of section 109,57 of the Revised Code;

(9) By the bureau Of criniinal identificat^Qn and investigation or any authorized employee of the
bureau for the purpose of performing a crirninal bistory records check on a person to whom a

oertific,ae as prescribed in section 1 09,7`^ of the Revised Code is to be awarded;

(10) By the b^^au of criminal identification and investi&fian or any authorized employee of the
bumu for the purpose of ^onduct^ar^.g a criminal records cbeck of an individual pu.r^uant to
division (B) of soction 109,572 of the Revised Code that was requested pursuant to any of the
sections identified in division (B)(^) of that section;

(11) By the bureau of criminal identification and investigation, an authorized employee of the
bureau, a sheriff, or an authorized employee of a sheriff in connection with a mimina1 records
6heck described in section 311 .^^ of the Revised Code;

(12) By the atiom^^ general or aii authorized employee of the anomey general or a court for

purposes of determining a per^on"s classification pmuant to Chapter 2950. of the Revised Code.

When the nature and character of the offense with which a person is to be cha-rged would be
affected by the irfonmtior, it may be used for the purpose of charging the person with an

offense. "

(E) In any criminal proceeding, proof of any otherwise admissible praOr conviction may be

i^.t^raducel and proved, notwithstanding the ^'^.^ tk^t f-or ^^ sucb. Prior ^nvicti.ara an Order of
sealing previously was issued pursuant to sections 295331 to 2953,36 of the Revised Code.

^^ The person or ^^^emmental agency, office, or department that maintains ^^ed records
pertaining to convicuons or bail forfeitures that have beere sealed pursuant to tWs s^ction may
maintain a manual or computerized index to the sealed records. The irad^^ sM1 ^onwn only the
nm^ of, and alphanumeric identifiers that relate to, the persons who are the subjed of the sealed
zecorcis, the word "sealed," and the name of the person, agency, office, or department that has
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oustody of the sealed records, and shall not coiat^n the n&^^ of the crime committed, 'ibe index

shall be made available by the person who has ^ustasl^ of the sealed records only for the

purposes set forth in divisions (C), (D), and (E-) of tW^ ^wtione

-(G) ^otwa^stmding any provision of this section or secfiion 2953033 of the ReNised Code that
req^^ ^^ermse, a board of education of a ^^^^ loed, exempted vallageg or^oint vocational
school district that maintains records of an individual who has been pernanm*^ excluded under
sect.io^.^ 3301.121 and 3313.662 of the R^^^sedCode is permitted to maintain records regarding
a mnviction that was used as the basis for the indiaidual's permanent exclusion, regardless of a
court order to seal the record. An order issued under this section to soa1 the record of a
conviction does not revoke the ^^udication order of the superintendent o.^^^^^^c instruction to
permmentl^ ^^^^^^e, fne individual. who is the subject of the sealing ®rdera An order issued under
this ^^cti.on ^^ seal the. record of a convicaon of an individual i-nay be presented to a district
superintendent as evidence to support the contention dmt the s^paintendera^ shoWd recommend
that the permanent exclusion of the individual who is ^p, subject of the sealing order be revoked.
Except as ®thervvi^e authorized by this division a,.^d. sections 3301.121 and ^ ^ 11^^^ of the
Revised Code, any school emp1oye e in possession of or having access to the sealed conviction

records of an individual tha wer6 the basis of a permanent exclusion of the. ^^vidual is subject
to section 29531^^ of the Revised. Code.

(H) For purposes of sections 295131 to 295336 of the Revised Code, DNA records collected i-n
the DNA database and fmgerprin^ filed for record by the superintendent of the bureau of
criminal identification and investigation shall not be sealed unless the superintendent receives a
ce:rt^ed copy of a f^ court order establishing that the offender's conviction has been
overturned, For purposes of this seoti€^^^ a court order is not "final" if time remains for an appeal
or application for discretionary review ^^ ^^^^^t to the order,
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R.C. § 2953x52 Sealing of records after not guilty finding$ dismi^sal of proceedings or no

bill by grand ^uryo

(A)(1) Any person, who is found not guilty of aa.offense bv a ,^^.^ or a cow â: or who is the

s^ofe^.^.^:t n^e^. l^. a dismissed complaint, indictment, or l^°€^rmation, may apply to the ^^uft

for an order to seal the person's off t̀c1al. records in the cases Except as provided in section
2953.61 of the R^^^^ Code, the application may be filed at any tlr^^,c after tb.e. finding of not
guilty or the dismissal of the complaint, indictment, or lnformatl.on is entered upon the m.i.,.^.ute^
of the court or the journal, whicliever entry occurs first.

(2) Any person, against whom a no bill is entered by a grand j'uryx may apply to the comt for an
order to ^ea1. his official records in the case. Except as provided in sectRon 2953.61 of the Revised
Code, the application may be filed at any time after the expiration of two years after the date on
which the foreperson or deputy foreperson of the grand jury reports to the court flu, t the grand
jury has reported a no bill.

(B)(1)1^^on the filing of an application p^uant to division (A) of this section, the c€^^ shall
set a date for a hearing and slaE notify the prosecutor in the case of the hearing ontie
appl%catl.on. The prosecutor may object to the granting of tb.ee application by filing an objection
,%ith the court prior to the date set for the b^aring. The prosecutor shall specify in the objectlon-
tb.e reasons the prosecutor believesjustlfy a denial of the application.

(2) 1'he court shall do each of the foll.owing, except as pmvided in division (B)(3) of this section:

(a)(g) Determine whether the person was found not guilty in the case, or the complaint,
lndlctinent, or information in the case was dismissed, or ^no bill was ret^ed in the case and a
period of two years or a longer penocl as required by section 2953.61 c^^^e Revised Code has
expired from the date of the report to the court of that no bill by the foreperson or deputy
foreperson of the grand jury;

(il) If the complaint, indictment, or iz^ormafion in the case was disn-ds^ed, determine whether it
was I-smissed with prejudice or without prejudice and, if it was dismissed without pre,^-udace,
determine whether the relevant statute of lmitatia^^ has expired;

(b) Determine whether ^^^nal proceedings are pending against the person;

(e) If the prosecutor l^asfiled an objection in accordance with division (B)(1) of this sectlon,
consider the reasons against granting the appllcation specified by the prosecutor in the ob^eefion;
(d) Weigh the interests of the person in having the official records perWn1ng to the case.seal^^
against the legitimate needs, if any, of the govemment to maintain those ^^^^rds.

(3) If the court detenmines after complying with division (B)(2)(a) of this sectloh that the person
was found not guilty in the base, that the complaint, india^ent, or information in the case was
dismissed with prejudice, or that the oomplaint, indictment, or lnfonnatzon in the case was
dis^^sed without prejudice and that the relevant statute of linii.tatians hw expired, the court
shall issue an order to the superintendent of the bu.r^au of criminal identification and
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investigation d^^g that the superintendent ^^^ or cause to be ^ealled the official records in the

ca,fie consisting of ^NIA ^^^chnen.^ that are in the possession of the bureau and all DNA records
and DNA pxafiles. The dete-maa.mtions and considerations d^eft'oed in divisions ^^^^^^^^^ (c),
and (d) of this section do not apply ^^ respect to a d^^^^^^^^ ^^^^^ court described in this
d.ivision..

(4) #'^e determznatioras described in this division are.s^^^^^^ ^^^ the d^temi^nation described
in ¢^i^.s^.t^x^. ^)(3) o^"^ai.^ section. ^'°^e co^ ^.e^^esQ a,.^r complying with division (B)(2) of
this section, ^^^ the person was found not gai^i-y in the case, that the complaint, indictment, or
infammtion in the case was €^sn'ss^^ or that a no bM'was z^etumed in the case and that the

appropriate period of time has expirod from the date of the report to the court of the no bill by the

foreperson or 'deputy foreperson of the grandJury9 that no criminal proceedings are pending

against the person; and the interests of the person in having the ^^ords pertaining to the case
sealed are not autwei^^^^ by any legitimate ^^^^^ental needs to mair^^ain. such ^^co'rdss or if
division ^^(^)(b) of section 4301,69 ^^^^ Revised Code applies, in addition to rt^^ order
required under division ^^^^^ of ^^ section, the court shall issue an order directing that ^
^^^ial records pertaining to the case be sealed and that, except as provided in section 2953.53 of
the. Revised ^ode$ ^`^^ proceedings in, the case be deerx°£ed not to have ^^curred.

(5) Any DNA specimens, IYNA records, and DNA ^^ofiles ordered to be sealed under this

section shall not be sealed if the person with respect to whom the ord^r applies is otherwise

eligible to have DNA records or a DNA profile in the nati^^ DNA index system-
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