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1, STATEMENT OF FAC;T'^ ANI? PROCEEDINGS

Four Champaign CountY pOl^^^cal subdivisions, consisting of the Champaign

^^uiit^ Board of County Commissioners and Boards of Trustees of Goshen, Union anrl

Urbana Townships (collectively "County and "f"owiiships$") applied to the- O1iio Power

Siting Board ("OPSB") for an order to reconsider or, in the altemative, rehear the issues

identified herein prior to the issuance of the Certificate of En-^^^^^ental Compatibility

and Public Need for the construction, operation and maintenance of a windapow^red

electric generation facility in ^hanipal^ County ("Certificate") to Buckeye Wind, LLC

(`sApplicanf). '17he Cs^^iity and Towi^shipsz Application for Reheafing was denied with

respect to the issues on appeal herein, b^^ entry of Septernlser 30} 2013.

Appellants County and Townships filed their notice of appeal, pursumt to R.C.

§4906.12, R.C. §4903.119 and R.C. §4903.13, to the Ohio Supreme Court from the

following attached orders of the OPSB in Case No. 12-160-EL-BGN ("Project"): (1)

Opia^ioiis Order and Certificate entered on May 28, 2013 ("Order ofMa^ 28, 2013"); ancl

(2) Eptry on. Reh earixa^ entered on September 3 0, 2013 ("Order on. Relaeariiig").

As this Project is the second Arinsl project to be approved by the OPSB in

Champaign County, the County and Townships are collectively ^oncerr.aed witli, the

Project Application's (1) foreseeable impact the Project will have upon the surrounding

^^sideaits in ^harapa.l,^ ^ountyR and (2) foreseeable financial impact that the

decommissioning phase of the Project will ha-ve, the lack of adequate financial ^^suraiice

to remove the structures from the lands wl.thi^i the Project footprint and the lack of

adequate financial assurance to restore infrastructure to its original condition.
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The Order of May 28, 2013 and the Order on Rehearing (collectively also referred

to as "Orders") are i.^lawfial and unreasonable in t1ie following respects.

Farst Proposition of Law: The Ohio Power Siting Board med in failing to require

Applicant to post ^^^^^^ ^suratice for decommissioning the Project in an amount

^ufficiLmt to cover the total decom. misszoning costs. There was no evidence presented at

hearing nor any rationale presented to demonstrate that the Board's decision to allow

Applicant to provide financial ^^s-araii^c on a per turbine basis would ad^^tiately cover

the costs of decommissioning. As such, the Ohio Power ^^^g Board's Orders are

unsupported by the record and, therefore, unreasonable and un.law^;:.I,

Second Proposition of Law: 'l:`be Ohio Power Sitbig Board erred, in failing to

include as a, condition. the requirement that setbacks from the turbines to non9

participating landowmers' propeTty lines confa^^^ to the manufacturer's setback

^^^onnnendatlon if in excess of the minimum setback provided by rule. Therefore, the

Orders are unreasonable and unlawful.

Third Proposition of Law: The Ohio Power Siting Board erred in failing to

condtact its pro^^ediilgs in a manner that afforded the parties "due process" in its hearings

as the Appellants County and Townships had ii^ meaningful ability to cross-^xamine

46 experts53 regarding parts of the Applicatiob.z and, therefore, the Orders are unr^^soiiable

and unlawful.

11, ARG^.'^MEN'I`

STANDARD OFREVIEW

R,Co §490fi.12 provides that OPSB orders are subject to the proceedings provided

by certain statutes governing Public Utilities Comniission prr>ccediiigs, including R.C.
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§4903.13. R.C. §4903.13 also provides that this Court will reverse, vacate, or modify

any OPSB order that is unlawful or ^eas€^iiabie.R. C. §4903.13. A factual issue in an

OPSB decisi®r- will be ^eversed if the appellant sustains its burden to d.^.on^trat^ that the

OPSB's factual determination was manifestly against the weight of the evidence and was

so clearly unsupported. by the record as to show misapprehension, mistake, or willful

disregard of duty. Chester Titp. v. Power Siting Cramma (1977), 49 Oliig St.2d 231, 361

IV.f,,'.2d ^^^

Furthermore, like a PUCO Order, the OPSB's order ^^^^^ show, "in sufficient

detail, the facts in. the record up€^^i wl-iich the order is based, and the reasoning followed .

. in reachigig its a^onciusion,;' Indais. Energy U^ers-Ohira v. Pub. UdL Comm., 117

Ohio St.3d 486, 2008aOhio-990. 885 .ATE.2d 19.5,1.130 (referring to its review of a PUCO

order -und^^ the same statute). The OPSB "abuses its discretion if it renders an opinion on

mi issue without record support." 117 0hioSt.3d486

This Court also has "complete and independent power of revie^vv as to all

questions of law" under R.C. 4903.13. 117 Ohio St.3d486, 489, The Court may rely on

the expertise of a state agency in interpreting a law where °°h€gli1y specialized issues" are

involved and krwl^^^e. agency expertise would, therefore, be of assistance in dis^eming the

presumed intent of our General Assembly." 117 Ohio St3d486, 489. I-^^^ever, i.fth.e

meaning of a statute is unambiguous and definite, then it must ^e appiied as written and

no l-aAher interpretation is ^ppropnate. Shell v. Ohio Veter€nary Med. Licensing Bd., 105

Ohio St.3d 420, 2005--Ohiom2423, 827 NEUd 766, 134. Moreover, where agency

interpretation is used to construe an ambiguous statute, the administrative interpretation

must be ^easoaiable. ^'^a^e ex rel. C^ark v. Great Lakes Constr. Co., 99 Ohio St.3d 320,
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2003-Ohica43802, 791 N.E.2d 974, ^10. Legislative intent is the paramount cr^^eem, ^iid

words and phrases m ust be read in context according to the rules of grar^^.^ and

^onunon usage. State ex reL Asti v. Cldiao Dept. of Youth Servs., 107 Ohio St. 3€1 262,

2005rtOhio-6432, 838 X.E,Zd 658, T22.

First Propositaon. of Law:

The Ohio Power Siting ^oard erred l-n fa^[ing to requke Applicant to post f°^ancial
assurance for d^^ommissionl^g the Project in an amount sufficient to cover the total

decommissioning costsa There was no evidence presented at hearing nor any
rationale presented to demonstrate that the Board's decision to allow Appffcant to
pr^iid.^ ^^ancial assurance on a per turbine basis woul.d adequately cover the costs
of d.^^ommd.ssl^ninge As such, the Ohio Power Siting Board¢s Orders are
unsupported by the r^cord and., therefore, unreasonable and unlawfula

[Jpora such Application and hearing, R.C. 4906.10(A) requires the OPSB to inake

certain fiiidin,^s to grant a Certificate, among.them "['rlhat the facility will serve the

public interest, convenience, aiid necessity.'S R.C 4906.10(A)(6). The County and

Townships take the position that the public interest has not been served regarding the

OPS:B's Orders as they pertain to financial assurance,

h-i orcler to comply with serving the public interest, convemen^^ aiad tiecesslty, it

is imperative that the OPSB provide for adequate financial assurance for the Project.

OAC §4906-1 7--08 The £^PSB's Orders, therefore, sh^Wd provide that the financial

assurance for decommissioning be posted prior to initial construction and maintained in

a^ amount equal to the total Decommissioning Costs and not on a per turbine basis

calculated on the number of turbines constructed and under construction. '1'^^ evidence

presented, being mainly the testimony of witness, Jonathan Knauth, is consistent with the

^ouiity and 'Fowgiships9 co^tentlon.. (Tr. VI, p. 1395, line 20 to p. 1399, line 22). Mr.

Knaufih indicated that splitting the total costs into a per turbine cost may not reflect an
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adequate amotuit for decominfissioni^^ each turbine. (Tr. VI, p. 1400, line 20 to p. 1402,

li-Lie 3).

The County and Townships' position requesting that Applicant post and maintain

a bond ^qual to tb.^ total decommissioning ^o-unt is based upon the bel.ie1'^hat Applicant

intends to build the nuinber of turbines requested and approved by the OFISB. Certainly,

if Applicant is not intending to build all turbines approved by the OPSB, then it shati.ld

set forth sti.ch intention.

The OPSB bas indicated that requiring a decommissioning bond or financial

assurance for ^e entire project would be excessive assur^^^s and costs for Applicant.

(Order of May 28, 2013 p. 72) Practically speaking, however, to €^evri^^ the

decommissioning bond or financial assurance each time construction is to begin on an

additional turbine would certainly involve significant time and expense to the Staff and

the Boards in reviewing the adequacy of the additional assurance. '1'hat additional time

and expense watild not be necessary if the total amount of the financial assurance is

required prior to initial construction of the project.

Further, the initial posting of financial a^s-aran^^ equal. to the total

decommissioning amount would encourage Applicant to coit^tru^t the total project in a

short period of time thereby reducing the continued and prolonged damage to roads and

bridges, wWch would also se-rves the public ziilerest. Because the public interest is riot

served as to this issue, the granting s^^the Certificate was unreasonable and unlawful.

Therefore, '^^ Orders should be reversed as to this issue or remanded to the

OPSB for further hea-rip.g.
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SECOND PROPOSITION OFLAWo

The Ohio Power Siting Board erred in faflang to include as a condition. the
requirement th.at setbacks from the turbines to nonm^artl.ci^ating landowners'
^^^^erty 1^^^ ^^nform. to the manufacturer's setback recommendation if in excess
of the minimum setback provided by rulea Therefore, the Orders are unreasonable
and unlawfula

Tb.e Applicant has proposed that the setbacks for the Project be the ininirr}.um

standard allowed by rule, being 541 feet to a non4participating landowners property line

and 919 feet from the no-n-participating residence. (Exhibit 1, Application, pp. 83-84).

The Staff did not recoanmend any greater setbacks than proposed by Applicant and the

OPSB concurred in its Orc1ers,

The Ca-Lmty and T'a^^ships have highlighted a "setback" found in Exbibit R-

T3€rbin^ Saf^tv Manuals (See Exhibit 14 Application) as an example of a greater setback

^^co^ended by the manufacturer. 1-he turbine safety manual for the ^^^^sa model

(one of the turbines proposed) sets forth that, in the event of a fire near the turbiiie, the

area must be cleared and cordoned off in a radius of 400 meters (1^300 feet) from the

turbine. (Exhibit 1, Application, Exhibit R, p. 42 of 44 of the Gamesa safety manual)

Clearly, the area required by the subject safety manual to be cleared and cordoned off in

the event of a fire near the turbiiie is greater than the setback proposed by Applicant. As a

^^^alt, an occupied residence could be located well within the area to be cleared and

cordoned off per the Gamesa safety ^^-ual.

The OPSB, astonishiiiglys indicated in fts Order op Rehearing that the 1,300 foot

setback highlighted by the Boards was "not minimum ^etba^k- recrsmm^ii€latiors, but

recorr^ended temporary clearance areas in the ^vet-it of temporary safety situations, such

as fire or overspeed, akin to temporary ^vacuat1oiis during a gas leak from a gas
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pipeline". (Order on. Rehearing, p. 6) However, wl^e-ther temporary or y^ermanent, the

setback re^omniended by the Garn^sa manufacturer is for the p-FTo^e of safety and the

OPSB unreasonably disregarded such ^^comm^^datlon. wlileh does not serve the public

interest.

The OPSB relies on the testimony of Staff witn^^^ Conway that 1ie had contacted

the turbine manufacturers and was told that the Prqject will exceed all r^^^ufacturers'

setback recommendations. (Order on Rehearing, :^. 7) Tl^rwe^rer, that hearsay testimony

is in direct conflict ^itli the setback set forth in the ^^^^sa safety manual and the manual

s^^^^ for ltself.

Additionally, it is ^^^^nly concerning to the Cou7ity and Townships that, in the

^^^iit that there is a fire or damage to the turbine due to overspeed and lsmonal injury or

property damage occurs within the temporary clearance setback, a inanufacfiurer may be

able to dlsclai.m liability based upon the turbziie being sited within the recommended

setback set forth ln. a safety manual. However, if the OPSB would require as a condition

that Applicant ok^taiiis in writi-ng, the chosen manufacturer's statement that the

^^^ornmendel. setba^^ was witliln the gninlmaam setback according to rule, then there

should be no issue with liability if there is a manufacturing defect resulting in loss or

damage. If the chosen manufacturer states a greater recommended setback. than the

m1nim-um allowed by rule, then the greater setback should be required by the OPSB.

M, this time, :^S -Applicant has not indicated what model of turbine it will use in

this Project, the County a^id '1`ownshi^s are not necessarily stating that the 1,300 I^ot

setback set forth in the Gamesa safety manual. is the setback that should be utilized, but it

is certainly uncont^^^erted evidence of a recommended setback greater than the
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rninimum. setback for safety purposes. Certainly, the OPSB should not discount this

manufacturer's recommended ^efoack, mmn. though it considers it temporary, in order to

cling to the mlr^^mum. ^^back. As the setback pursuant to OAC §4906-17-8(C',)(1)(c) is a

mininium. standard, the OPSB should be considering the purpose for the Gamesa

^ec^^^nended setback, ^hich apparently is to prevent probable iAjuay or damage from

the turbine at least within. such radius. It is surprising, then, that the OPSB would still

allow a setback of 919 feet to occupied nonnparticipating structures when, i-n essence, a

^nanufac1-urer has indicate3. thalt such setback is within an unsafe radius of the turbine.

T'his is of particular note as the OPSB has also required Applicant to also complv with the

safety manual of the manufacturer in Cond^^^^ii 37 of its Order of'May 28, 2013.

Therefore, the Orders should be reversed or remanded to the OPSB for ftu-ther

hearing to require that the minzmu^ setback should be the manufacturer recommended

setback, whether it be for ^eniparary clearance or otherwise, or the n-sin%rnum ^^tbac'k

allowed by rule, -whgch^ver is greater. Additionally, prior to construction, Applicant

should be required to obtain, in. writ€iig, the chosen manufacturer's statement of its

recommended setback, lf'not already set forth ln. the manufacturer's safety manual.

Because the public ^^terest is not senY^^ as to this issue, the granting of the Ce:€^^cat^

was unreasonable and unlawful.

THIRD PROPOSITION OF LAWs

The OPS:^ erred in faflin^ to conduct its proceedings in a manner that afforded the
ISart-ies "due process" in its hearings as the Appellants County and Townships had

no meaningful abifity to crossaex^^e "experts" regarding parts of the A^^^cation,

and.4 therefore, the Orders are unreasonable and unlawful.

Duri^^g the adjudicatory 1iearing, the Appl^caitt used a corporate executive to

"sponsor" the Application. 1"hraugh the sponsor's testimony, the Applicant sought to
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establish the foundational basis for the admissibility of the AIs^^^cation. Upon this

sponsor's testimony, the Application, Exhibit 1, was ianmedIately admitted into evidence

after the sponsor's testimony over the objection of in-ultiple interrenors. (Tr.. II5 p. 419,

1in^ 22 to p. 424, line 22) However4 there was some genuine dispute between. the parties

whether the corporate executive was ever qualified as an expert witness to give testimony

^ii the varied reports submitted as exhibits in. support of the ,€kpplicatlon. Several

intervenors addressed the issue at the beginning of the heariiig9 including then

Champaign County Prosecuting Att€^^^eyS Nick Selvaggio, who was attempting to ask

questi€^iis on ^.̂ ross-^xamiiiation of the Application's "spoaisor54o Michael SIseerselu-iisler.

After ^&. Speerschnider cotild not answer suc1^ questions, the following statement was,

j«^:made by Prosecutor Se1vagg

"Judge, I will cert^^^^y follow the C€a^rti^ order, but may I res,^^^ffidly suggest

that I think that9s the whole argument that the parties have -- -wellr at least that Union

Xei^^^^^s L%nited have presented, which is, either he has the expertise or he doesn't, and

that My question goes to the conclusion that he has made through his own testamonye Y3

("1r.I9 p. 86, lines 9m16)

Ix^^eed.o Mr. Sp^erseluiIde° indicated that he could not answer specifics about

some ofth^ subject set forth in the exhibits. (See "1'r. 1, p. 168, line 1 to p. 170, line 2)

Expert testiinoiiy must meet the ctixeria of Evid.R. 702, which provides that a

witness may testify as an expert if.

"(A) The witness' testimony either relates to matters beyond the knowledge or

experience possessed by lay persons * * ^^
^^(13) The witness is qualified as an expeat by specialized knowledge, skill,

experience, traiaiiigp or education regarding the subject matter of the testimony;
"(C) The witness' -testimony is based on reliable scientific, technical, or other

specialized information."

E v#d R. 702.
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Clearly, Mr. Speerschnider admitted that he was not able to answer questi€^^^^

posed ^^^r. crossLL^xami.nation regarding many of the exhibits attached to the Application.

Therefore, the Application., marked as Exhibit 1} was improperly admitted over the

objections of the in^erverioa-s at the conclusion of Mr. Speerschnider^^ testimony.

Additionally, Applicant's witness, Hugh Crowell, was called to testify as an

^^peft as to f€^^^ studies, including a transportation study, which comprised Exhibit E of

the Application. 1"Io^^verv Mr. Crowell clearly did not have the requisite expertise to

answer even the simplest of questions ^^^ardlai,^ the transportation study nor was. he

p. 1.601, line 1present at the time the ini'^rmation was gathered for said study (See Tr.VI,

to p. 1602, line 6). '1'he OPSB abused its discretion in concluding that Mr. Crowe11 was

qualified to testify due to his position as there was nothing in the ^^^oird which supported

that he could testify as an expert as to the transportation study. ln fact, Mr. ^rowell could

not answer most of the questions ^^gard-ing the transportation study asked upon crossm

examination. (Tr, VI, p. 1611, line 13 to p. 1618, line 9). He was not an engineer. (Tr.

VI, p. 1598, lines 22-23e) He ever. indicated at one point that he did not consider himself

an expert in the subject area. (Tr. VI, p. 1601y lines 6-10e) The Caimty and Townships

take no issue with Mr. Crowell's expertise as to the other three studies of Exhibit E as his

experience and education reil^^^ such ^^peitise4 but clearly the portion of Exhibit E

consisting of the transportation study should havebeen s^ck-eii by the OPSB. Furtb.er,

the O'PSB}^ reasoning that Mr, Crowell had sipfi^cant role in compiling the

transportation study, set forth in Exhibit E to the Application, is wholly agai^^^^ the

manifest weight of the evidence set forth in the record. (Order ogi Rehear.ng, p. 5)
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Again, as Nlr.. Crowell was unable to ^^sw^r many of the questions posed upon

cros:^^exam1natlon and did not meet the cri'teria of Evid.R. 702 to qua.li^ as an expert

regarding the transportation study of Exhibit E to the Application, that Exhibit should

have been stricken upon inotion to strike by the intex°venors,b-^^ was not. (Tre VI, p. 1629,

line 1to p. 1630, line 18),

Pursuant to l;vid,R. 104(A), the trier determines whether an individual qualifies as

an expert, and that €t^^em-iiiiation. will be ^^^rtumed upon a fmdip.^ of abuse of discretion.

State v. Willia,^^ (19831), 4 Ohio,50d 53, 58, 4 OBR 144, 148, 446 N.E.2d 444, 448. The

test is whether a pa^ticular witiiess offered as an expert will aid the €rzer. of fact in the

^earc1i for the truthe° °Q State v. Tomlin (199^), 63 Ohio St.3d 724, 7-28, 590 IVE.2d 1253,

1257, quotin-a Alexander v. Mt. CarmelM^d 0r. (^^78), 56 Ohio St.2d 1559 159, 10

0.0.3d 332, 334, 38-3 N. ^'..^d 564, 566 ne record re-flects that Mr. Speerschnider was

not a qualified expert as to the c.^tire Application and that Mr. Crowell was iic^^t a

qualified expert as to the transportation study set ^orth in Exhibit E thereto as t1-ie record

reflects ihei^ inability to agd, the tn.er of fact for the exhibits they were "sponsoring".

A-Ithough the OPSB states in its Order on Rehearing that, in essence, County and

Township sliould have deposed `b^^owell. an€1 Sp^^schalder to determine W^ether either

of the witnesses was familiar with the [County ancl Townships'] areas of c€^^eem within

the application" or could have called other witnesses, that would not obviate Applicant's

burden to call a witness who was qualified to t^stify as an expert on the subjects set, forth

in the exhibits he is "sponsoring". (Order on Rehearing, p. 5) ^uither, this Court has

previously held that, eveix though the rules of evidence are relaxed in administrative

proceedings, this does not mean th.at testimony of witnesses should be accepted as expert

16



opinia^ii when they did not have the scientific expertise to form appropriate opinions. See

Simon v. ^ak-e Geauga Printing Co., (1982), 69 Ohio St.2d 41, 44, 430 XEM 468.

The County and Townships ^^^Wniy understand that the hearsay rule is relaxed in

administrative proceedings, but the discretion to consider hearsay evidence cannot be

exercised in an arbitrai-y mainie.r. Bivin:^ v. Ohio State Bd. of Emergency Aled. Servs.,

2005nOhiom59995 165 Ohio A^p. ^d 390, 399, 846 N.E.2d 881, 889 (6th Dist. 2005); Fox

v. Parma ^mty. Gen. Hosp., 2005aO1iir^^1665, 160 Ohio App. 3d 409, 420, 827 N.E.2d

787, 796 (8th Dist. 2005). Administrative 1^oar€i^ ^^ pemii^^ed some leeway in admitting

hearsay consistent with due process. Haley v. Ohio St. Deaatal.M., 7 Ohio App.3d 1

(2nd Dist. 1982). Further, an administrative agency should not act upon evidence which

is not a(imissible, competent, or probative of the facts which it is to determine. Eastern

Ohio Distributing Co. v. Bd of Liquor Control (1950)5 Ohio App., 59 Ohio Law Abst.

188, 98 X.E.2d 330. Adjudicators of administrative proceedings must exclude hearsay

statements that are irih^enay unreliable. 1609 Gilsey Investments, Inc. v. Liquor Control

Comm., 10th Dist. No. {}7.AP-1069, 2008-Ohioy2795, ¶13F Reynolds v. Ohio State Bd. of

Examiners of Mursing Ilome Administrators, 10th Dist. Aro. 03AP-.127, 2003-Ohl€a-4958,

¶19.

One of the due process ^eqLdremen^s for a fair hearing recognized by this Court

was the opportunity to confr€^lit and crossn^xamine witnesses, eveai before an.

administrative tiibunal. See Ohio Assn. oD`^Pub. &chorl En^p.9 AFS^'.^'.^`f A^'.^-CIO v.

Lak-eivo^d CaV Sc.hoolDist. Bd. oj'E'dn. (1994), 68 Ohio St.3d 175, 624 XE.2d 1043

As the intervening ^oa-rds had no meaningful ability to cross-^xamine the

x^expertsgy regarding parts of the Applicatioii, due process for a fair heanng has been
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denied and, tb.^eforeg the Order is unreasonable and unlawful as to this issue aii€^ the

OPSB should set this matter for rem^eari^^ to resolve the improper admission of the

Exhibit 1, the Application, or parts thereof, based upon the o}^^^^fions ol"^^e Co-unty and

`^^^^^shi^^ set forth in the record.

CONCLUSION

'-C'he County and Townships request that the issues set forth h^,^ei.n be addressed as

yet forth h^Lin iri order to protect Champaign County and specifically for the g`p-ublic

interest, convenience and necessity" to be served in granting of the Certificate of

Environmental Compatibility and P-ublic Need for the construction, operation and

maintenance of a wind-pa^were3. electric generati^^i facility in Champaign County.

Justice Pfeifer voiced the very opiri-ion and substance of the arguments of the County and

Townships herein wiien he stated in his concurring opinion in In re Application of

American Transmission Systemsf Inc., 2010-Ohio--1841, 125 O,^io St.3d 333, 928 XE.Zd

427 (Ohio 2010) that "[tj:h^^ power imlsaimice between. utilities and ordinary Ohioans is

anot:^ repso?), for the Power Siting Board to ensure that it carefully considers all relevant

factors before reaching its decisions.g} 125 Ohio 5t.3d 333, 341.

Accordingly, Appellants County and '1`^^shi^^ submit that the Orders of May

28, 2013 and Sept^ber 30, 2013 are unlawful and ^..reasonable and should ^^ ^eversed,

This Honorable Court should remand such Orders to the Ohio Power Siting Board with

i^^^trs^^^ons to correct the err^r-, ideiiti^^^ herein.,
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Appellants Champaign County and Goshen, Union and Urbana Townships

(oollecta^^ly "bA^'.^^^^^^ County and Townsh€p^"}) hereby give notice of their appeal,

pursuant to R.C. ^4906.12., R.C. §4903e11, and. R.C. §4903.13p to th-^ Ohio Svprem^

Court from the fo11,owirg attached orders of the Ohio Power Siting ^^axd e5owd") in.

Case No. 12-0160-FLMBGN. CtPrq,^ect'e)P (1) Opinion, Order and Certificate entered on

May ^8, 2013;.and ^^^ Entry on Rehearing entered on September 30, 2013 (h^eina^eT

also ^ef^^^ to collectively as "aOrders").

Appellants County and Townships ^ and were ^^es of record in Case No. 12m

01^^^ELd^^^ and timely filed tWr Application for Reh-c,arin^ of the &^oardg^ Opinion,

Order and Certificate of Ma;y 28, 2013 pursuaht to R.C.. §4903.10. A^pellantIs

Application for ^eh^^g was denied with respect to the issues on appeal. ^^^^^^ by

entry entered September 30, 2013. The Orders are unl^wful and unreasonable in the

following respects:

The Baard. erred in failing to onsux^ ^^ ^^ject. will sem the "public iiite€^^st

convenience and n^^^^itySA as. ^equired by R<C. §4906. 1 0(a)(6) as follows:

A. The. Ohio Power Siting ^ostrd erred in fai1^^ to require A^^eaut to
post finA^^lal a^snrance for decommissioning thoP^^^ect 'in on r^^^^^^ sufficient to
cover the total. decommissioning ^^stsa. There was no evidence presented at h.^^^^^
^^^ any rationale p.reseAtedby the Ad^inistrat^^^ Law Judge to demonstrate that
tho Board's ^^^^si^^ to aRow A^^^^^ao^ to provide fxiftancia! assurance on a per
turbine ^asis would adequately ^^^eft tho costs: of d6tcawmlssionangs As such, tilie
Ohio Power Siting Board's Orders are unsupported by ^^^r^^^^d and, therefore,
unreasonable and ug1awf^L

.
B, The Ohio Power Sitiyig Bs^Ar^ ^^red ab failing to in^iti^e as a

condition the requxrtmer^^ that setbaeks from the turbines to nonMp4Mci^^thxg
landowners" property Hues conform to the manufacturer's ^^^^^^^ recommendation

if ^ excess of the ininimum setback provided. by ru^^. Therefore, th.^ Orders are
unreasonable and unlawfuL

c The Ohio Power Siting Board erred in ^^^l'mg to conduct its

proceedings to afford the psxtioa "due process" in ^ts b^straags as the Apptitants
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r ,

^^^^^ ^nil "^ ^^^^^s had no m^^ningfu.l ability to crosswexamine $^^^^^^^^^^

regarding parts of ^^^ ^^^^^^tio^^ ^^^^ ^^refore, the fl^^^^^ are unreasonable and

^^itwfulx

Accordingly, Appellants County and TownsWps :^^bmit that the Orders of ^ay.

28§ 2013 md September 302 2,013 ^e, unlawful and um-eaga^^^e m^ should be reversed.

This Hons^^ab^^ Court ^^vild ^ernand the Orders tD tb.e . Ohio Power. ^itin,^ Board with

xnstruc'^^^^ to correct the mTors identified herein.

^^sp^ctfu11y subn-iitted,

---- ---- - -- ^^;,,
Ke^n^:, T^ - ^i.

,•Crr*mpajgn C€^^^ ^^^^^^ting,Attomey
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^` ^8 P^^^^.,^ A^^ar^ey
^^^ ^ N ^^aa^ ^`t ^t

Urbana, Ohio .43078
(937) 494n1900
(937) 484-190.1
k-Webi &h^
^papgi^^^^^

Attorneys for Agpell^^ Champaign County
and Goshen, U^^^ft and ^^bam
`I'^^^^p-,
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The Ohio Power Sf^g Board (Board), ^^^^ now to consider the ^^^^e-entitled
matter, having appointed administrative law judges (ALJs) to conduct the he^.^^^,
havmg reviewed the exhibits introduced into evidence in this matter, and being s^^^ise
fflly advised, hm`^y issues its opinic^ri, order, and ^^^^e in this case, as required by
Section 4906.20, Revised Code.

^^ARANCE&

^^OrYs, Sater, Seymour, and Pease LLP, by M. Howard Prtncoff, Stephen M.
^^ward9 Michael J, ^^eri9 I^an.da R. Leppla, and Gretchen Petrucds 52 East Gay
Street, P.O. Box 1008, Columbus, Ohio 432I6-1008, on behalf of Champaign Wind, LLC,

Mike Dewine, Ofdo ^^^^^^^ General, by William L. Wright, Section Cbief, and
Wemer. L. ^^gard, Stephen A. Reilly, and Devin D. Parram, Assistant Attomeys General,
Public Utilities Section, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215m3793.* and
by Sumxner J. Koladin Plantz and Suah Blwarn Anderson, Assistant Attorneys General,
Environmental ^^^^^^^ Section, 30 East Broad Street, 25th Floor, ^^^^^^ibusF Ohio
43215{ on behalf of the Staff of the Board.

Van IG^^ & Walker, LLC, by Jack A. Van ^^^, 132 Northwood Boulevard, Suite
C--1y Cs^lumbusf Ohio 43235, and Christopher A. Walker, 137 North Main Street, Suite 316,
Dayton, €:3liio 45402, and on behalf of Union Nef^^^s United, Inc,, Robert and ^^^^
McConnell, and Ju,aa Fr jolmon.,

Nick ^^vaggior Champaign County Prosecuting A^^^^, and Jane Napier,
Assistant ^^^^^ting Attorney, 200 North Main ^treet Urbana, Ohio 43078, on behalf of
The BraaTd of Commissioners of Champaign County and the Boaxds of Trustees of the
Townships of Goshen, Urdon, and Urbana.

Chad Endsley andfeah Curtis, Ohio Farm Bureau Federation, 280 North High
Street, C+^^^bus, Ohio 43218-2382, on behalf of the Ohio Farm Bureau Federation.

Gil Weithman, Urbana City Law T.h^ectorF and ^^^^ ^^celse Staff ^^^^^^ 205
South Mam Street, Urbana, Oli.o 43078, on behaff of the CAty of ^^bamy

nioaupss^n Hine, LLp9 by .£'" ip B. Sineneng, Kurt P. He1ffichs and Arm B. Zallocco,
41 South High Street, Suite 1700, Columbus, Ohio 43215-6101, on behalf of Pioneer Rural
Flectric Cooperative, Inc.
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OPIMONo

1. ST JNWARY OF =3 P,^^ INGS

w2-

Ali proceedings before the Board. are conducted according to the provisions o.f.
Chapter 4906, Revised. Code, and Chapter 4906, Ohio Administrative Code (OoA,Ce).

On January 6, 2012^ Champaign Wind LLC (Champaign or Applicant), a wholly-
owned ^ubsis^^^^^ of EverPower Wmc^ ^^ldmgs£ Inc. (EverPower), fUed a copy OA the
not%m regarding an application for a cerifica^^ of environmental compatibility and pub1^c
need (certificate) that it intended to file for the construction of ^ectrici^ generating wind
turbines and elec^ica1 substations to be located in Champaign County, Oldo4 and that a
public indonnat^^^al meeting would be held on January 24,2012e 'fh^ public informational
meeting was held, as scheduled, on January 24, 2012.

The ALjs granted motions to intervene filed by the following: Diane McConnell,
Robert ^^onnell9 Julia Jo1nsm, a-nd Union Neighbors Urii#^, Lac (collectively, LINTU)y
the Ohio Farm Bureau Federation (Farm Federation); the Board of ^^^ssion^^ of
Champaign County, Ohio, axtd the Boards of Trustees of the Townships of Ui^on, Urbana,
and Goshen (^oR^^^^ely, County/Tovawbips); the City of Urbana (^^bana);, and the
Pioneer Rural Electric Cooperative (Pioneer).

On May 9, ^^^^^ ^^^hcank filed a motion for waivers of various aspects of Chapi-^
4906-17, OqAZ9 - and the one-year notice peziod requirement contained in Section
4906,06^^^^6^^ ^^vised. Codesl Staff filed a response indicating that it did not ob^^ to
Applicant§^ waiver requests on May 17, 2012. UNU filed a memorandum contra
Appli.aant'^ request for a waiver of Section 4906a06(,^)^ ^evased. Code. By entry issued
August 2, 2012, the ALJ granted Champaignr^ request for waiver of the one-year notice
period required by Section 4906o06(A)(6)t Revised. Code; the requirement that Applicant
provide certain cross-sectional ^ew-s and locations of borings, pursuant to Rule 4906-17-
05(A)(4), O.A.C.t and the requireinen^ -that Applicant submit a map of the proposed
electric power generating site s:h^^^^ the grade elevations where modified during
construction puxsua^a.^ to Rule ^^^ ^-05(^)^^)(h), 0.AoC.

Champaign ffied its application on I^Iay 15, 2012, for a cex°dfia^^^ of environmental
compatibility to construct a wind-powered electric generad.on. facffity in Champaign
County, OWo. The proposed project (Buckeye Wind. U) consists of up to 56 wind. turbine
generators, access roads, electdcal interconnection, construction staging areas, an
operations and maintenance fadli^^ substation, and up to four meteorological towm6 to
be located on approximately 13,,500 acres of leased private land in Goshen, Rush, Salem,

SecdGn 4906.06(A)(6)s Revised Code, ^s mo^^ by th^ Gen^ ^mmbly, ^fec#:^^ September 10,
2012, to no longer require a one-year notice ^Aod.
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Uniony Urbana, and Wayne Townships, in Champaign County, OWo. 'Ihe f^oard notes
that the pr^^d project is adjacent to another wind project that has already been
certAficated in In re A^^icaHon of Bu^^e Wind, LLC, Case No. 08- 666-EL-BGN (f^^ckeye
Wind 1), ^indon, Order, and Certificate (March 22y 201q),

By letter dated jWy 13, 2012, the Board notffied Champaign that its application had
been found to comply with Rule ^90&ly et seq, O.A.C. On July 20, 2012^ Champaign filed
a certificate of. service of its accepted and complete application, in accordance with the
requirements of Rule 4906-5-06, O.A.C.

By entry issued on August 2, 2012, the AIJ estabHshed a ^rocedurai schedule
providing that the local public f^^aring would be held on October 25, 2012, at Triad Mgh
School Auditeria, 8099 ^^h Lake Road, North Lewisburg, Ohio 430K and the
adjudicatery f^^^^^g would commence on November 8, 2012, at the offices of the Public
Utilities ^^^^^ion of Ohio in Columbus, Ohio9 The August 2,2012, entry also d^^^
Champaign to ^ubl^sh nofice in accordance with Rule ^^^5-08y O.A.C. Notice of the
application was published in the Urbana Daily Cifize.^, a newspaper of general ^rcut.,^^^n
in Cb-amp^^ County. Champaign filed proof of publication of the first notice on
September 13,.^^12# and proof of publication of the second notice on November 64 2012.

All of t-h^ ^artaei, induding the Board"s Staff ^Staft conducted significant discovery
and, on October 10, 2012, Staff filed a report of its investigation of the proposed fadlity
(Staff Report),

The local public hearing was held, as ^edWed, on October 25, 2012. The
adjudicatc^^ hearing commenced, as scheduled, on November 8, 2012. Initial testimony
conduded on November 28, 2012e Rebuttal testimr^^^ was heard m December 6r 2012. At
the hearing, Champaign presented ten witnesses, UNU presented six witnesses, the
^^unty-/Tovnship,^ ^^esmted four witnesses, the Fann Federation presented one witness,
Pi^neer presented one witness, Urbana presented five witnesm3 and Staff pr^sented. eight
witnesses. Champaign ab€^ presented one witness on ^^buttaI. Additiona1ty91^ exliibits
were marked and 3,010 pages of testimony were transcr€bed.

Initial briefs were ffied. on Jana^a-ry 36, 2013, by Cha=^aign^ Staff, UNU, the
County/Townships, and Urbana. On January 28, 2013, reply briefs were filed by
Champmgri,, Staff, UNU, the ^ounty/"^^wnslup^, and ^^bana,

E&OT^^^ FACILM

According to the application, Champaign propows to construct up to 56 wind
turbine generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance fadlityK substation, and up to f^ur meteorological towers
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located on ^^^^oxhmte1y 13^00 acres of leased private land in Goshen, Rush, Salem,
^mon, Urbana, and Wayne T^wnslups ^ Cham^^^ County, Ohio (Co. Ex, 1 at 2),

In its application, Champaign proposes to install one of six models? of turbines: the
REpower ^^^, REpower MM92, Norclex N1OO9 Gamesa (397a Genera5. Electxic (GE)100,
or GE103. Champaign explains that, because construction is not scheduled to begin until
2013, and, due to changing market factors such a,^ availability and cost, a specific turbine
model could not be selected at the time the application was submitted. The six turbines
under conidd^^tion have nameplate capacity ^^^^ ranging ^m 1.6 to 2.5 megawatts
OAW, Champaign expects a capacity fact^^ ranging from 30 to 35 percent. Additionzllyd
Champaign estimates that the proposed wind facifity will' have a total generating ^^^dty
of 89e6 to 140 NM, The hub heights for the turbines wiR range from 98.5 to 100 meters
(323 to 328 feet), with a rotor diameter ranging from 92s5 to 103 meters (303 to 338 feet);
therefbre; the total height of the turbines wiU range from 146 to 150 meters (479 to 492
feet), with the blade`tip in its highest positaona (Coo Ex.1 at 10-110)

'Ihe application proposm that the electnc substation would be 1omted in the town
of Union, adjacent to the existing Urksana-Mectan€csburgZ^^rby trm-wmissfon line and wiff
i:^ansra1^ power carried by the 34.5 kilovolt (kV) coll.eedon lines ^erving the wind facffitye
Champaign also proposes an operations and nu.1nten^^^ building to accommodate
operations personnel, equipment, materials, and. parlringti Applimn^ expects to purchase
or lease an existing structure in the project vicinity for the operations and maintenance
building, but asserts that, if Applicant must construct a building, i^ would not exceed 6,000
square feet and would be designed to resemble an agrlcultural buildin.^, (Co. Ex, I at 15,)

The application hu-ther proposes the construction of new oir improved roads to
provide access to the facility, e)qmded to be about 25 miles of private access ^^ads.
Further, Applicant expects the use of three temporary construction staging areas, to be
located on private leased land,1n order to accommodate ^^erial and equipment storage,
parking for construction workers, and ^^truclaon ^^ers, In total, the application states
that the staging areas will not exceed 23 acres. Finally, according to the appli.^ati^ri,
Champaign plans to ^on-ucaence construction in 2013 and place the fadhty in service in late
2013s (Co. Ex91 at 14-16>)

^ Although the applicaticn origkmfly adenfified aeti en mod^^ under consideaxation, on October 1, 2012,
prior to ^omm^ncem^t of the ^^arin& ^wmpaign Med correspondence in the docket mdacat^ that
the ^esW VI£PO raor^^^ ^^ sic lr^^^ under wasadeaation.
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Ill, PROCESS

_^

^^uant to Section 4905e04, Revised Code, a ^erfificate issued by the Board is
required prior to the commencement of ^^struction of a major- udhty. Section 4906a04s
Revised Code, further provlder, that a certificate may ^rdy be issued p^^ant to Chapter
4906, Revised Code. An application for a ^erdficate is required to be filel. with the Boaa°d
and a copy of the application must be served on the chief executive officer of each
municipal corporation and county, as ^^ as the head of each public agency charged with
environmental protection or land use planning in the area in which the faci.lity is proposed
to be located. Section ^^^^),, Revised ^ode4 Further, pubhc notice of such an
application is required to be given to persons residh-ig in the mur„ieipal. corporations and
counties in whir-h the facility is proposed to be located. by newspaper publicatiox^ Section
4906>00C)r Revised Code. Upon receipt of an application in compliance -Adth Sectl^^
4906.06, Revised Code, the Boa-rd is required to schedule a public hearing vAthan a certain
time frame and the chairperson is required to cause the application to be investigated and
a report sx^bn-dtted to the board, applicant, and any person upon request, in accordance
with Section 4906o07(A) and 4906007(C)X Rev1sed. Code. AdcUti^naUy, Section 4906.02,
Revised Code, governs the organizatl,o^ of the Board and provides that the chairpemn
may assign or transfer duties among the Board6s Staff, -oAth the exception of the authority
to grant certificates p^^^uant to Section 4906.10, Revised Code, In accordance with
Chapter 4906, Reviw.d. Code, the Board promulgated rules in Cb-apter ^906-179 O.A^C.,
regarding win.^ ^^^^^^ ^^c gmeraY€on. fadhties and associated facibties,

Notably, Chapter 4906, Revlsed. Code, provides that a number of these provisions
are al~so applicable to applications for an amendment of a ^ficate (amendment
applications). Section 4906006(E), 1Zevased. Code, provides that ^-mendment applications
should be in the form and contain information prescribed by the Board and that notice of
an amendment appheatl.on shall be given as required for an application in Section
4906R06(^) and 4906,06^^^^ Revised Code. As.i.ditasxnall.y{ Seca.on 4906.07(B), Revised Code,
provides that the Board must hold a hearing on an amendment application ff the proposed
change would result in a material increase m any environmental impacO of the facility or
substantial d-tange in the location of any portion of the ^acihty not provided for as an
alternate in the original application. Rule 4906-5sIO(B)r O.A.C., pertaining to amendment
applications provides, in perdnent part:

(B) Applications for amendments to certificates shaU be subrnitted
in the same mamer as if they were apphcations for a certificate,

3 The Board notm that envirm-men^ ^^act, indudes, but is not Braited to, the Wlr^^^^ ^ctom
€^^^^^^ics, land use, cvlturral and archaersl*^ ^ources, aesthetics, economics, surface waters,
^atmed and endangered speoes, vegetation, ^^^^cksy roads and bndgesf ^^^^ and smm^logya
water supplies, pipeline pro€mdon, blade shear, high wixads, ice throw, noise9 shadow flicker,
communicatissm, and deconuniasioninga



12w160-EL-13GN

unless ^ur-h amendment faUs under a lett^ of notification or
construction notice pursuant tD the appendices to rule 4906-1-
01 of the Adntinistratave Code.

(1) The board staff sha1 ^^^ ^ppficati^ns for amendments to
certificat^ pursuant to rule ^^^^^ of the Administrative
Code and make apprc^pnat^ ^^^ommendatiom to the boaxd
and the administrative law judge.

(a) If the board, its executive director, or the
administrative law ^ud-ge determines that the
proposed change in the certified ^aciHty would
result in any significant adverse environmental
impact of the certified facility or a substantial
change in the location of aU or a portion of sucb
certified faat^ other than as provided in the
altemat^^ set forth m the application, then a
hearing shall. be held in the same manner ^ a
hearing is held on a certificate application.

(b) ff the board, its executive director, or the
admft,ds#rative law judge determines that a
h^^^g is not xea^^iwd6 as defined in paragraph
(B)(1)(a) of ffiis rale, the applicant shah be
directed to take such steps as are necessary to
notify all ^arlies of that detemdnation.

w6-

k^^ examples of mses where the Board b.-Lg comidered amendment ^^plicati^^ see In the
M^fter of the Application of Rolling Hills Gewa^^^ing, LLQ, to ^mad its Certijicatef Case Noy 12a
166^^ BGA, Entry (Jan. 16^ 2013); In the Matter of the Appti^^^n of Hog Creek Wind FamX
LLCy ^r a Second Amendment, Case No_ 11a5542aEL-BGA{ Order on ^^cate Amendment
(Nov. 28, 2011)P In the Mra^^er of ft Application of Blue Creek Wind Farm, LLC, for a Second
Amendment, Case No. 11-3644-EL-BGA, Order on Certificate Amendment (Nov. 28,2011)P
In the Matter of the Ap^^^catiDr^ of Hardin Wind Energy LLC for an Amendment, Case No. 11^
^^-EL; kGA6 Order on Certificate Amendment (Aug. 29r 2011)0

^^ ^^^^^^^^ ^^^

Pursuant to ^eclion 4906.10(A), Revised Code, the Board shaU not grant a cerUficat^
for the- construction, operation, and maintenance of a major u#^^ ^acihty6 either as
proposed or as modified by the Board, unless it finds and determines aD. of the ^ollowing.
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(1) The basis of the need for the faciRty if the facility is an electric
transn-dwian hn^ or gas or natural gas ^^^ion line.

(2) The nature of the probable envirorun^^^ impact.

(3) The facility represents the nu^um adverse environmental
^^^act6 considering the state of avaikble technology and the
nature and ^^ornics of the various altematives, and ot-her
pertinent considerations.

(4) In the case of an el.^c transmission Ixne4 or generating
fkifity6 such fadlity is €^^^^^t vd^ ^egimal `^lano^ for
expam,^on of the electric power Od of the electric ^^^^
serving this state and n-it^^connected uhlity systems and that
the facility will serve the ^^^^^^ of ^^r system emxomy
and rel^^^^litya

(5) The facility wiH wmply with Chapters 3704, 3734F and 6111,
Revised Code, and all rules and standards adopted under those
chapters and under Sections 1501ry33, 1501,34, a-nd 4561.32,
Revised Codeo

(6) The fadhty wM serve the pubBe interest, convenience, and
n^essity,

(7) The impact of the facifi^ on the viability as agricultural land of
any land m an exLstin,^ agdculturat c^^^ established under
Chapter 929, l^evised. Code, that is located witWn the site and
dtemate site of the proposed major facality.

(8) The fadlity incorporates maxhnum feasible water ^merration
practices as determined by the Board, comid.ex^g available
technology and the nature and economics of various
^^erna^ve&

The record in this case addresses all of the above-required criteria.

V. PROCEDURAL ISSUES

A. ^^^poenas

..7..

In its initial ^ostM^^^^ brief, [^'.^lTJ asserts that the AIJ^ erroneously derai^
^^^ attempt to obtain information about other wind ^^^^ects." noise limitations, shadow
Ri^^^ com^^airats9 and blade ^var or blade throw incidents. UNU ^rg'u^s that the ALjs
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sb,ould not have granted motions to quash UNUd^ subpoenas for rieigxb^^^' noise
complaints and other r^^^^ pertinent to turbixe noise. Similarly, UN7:^^^^^s that its
attempt to obt-dn meaningful irdox^mation about ^paignas 30 hour per ye^ shadow
fficker llmit was proper, and notes that even Champaagn'^ ^^^ ^esdfied that shadow
flicker limitations are relevant for this proceeding. Finally, UNU opines that the ALJ-,
'^^^ngfully quashed LUSZU°^ subpoenas for records about blade shear incidents, including
travel distances of the blade pieces. (UNU Brs at 28s 429 47D 57s)

Champaign counters that the ALjs properly d^^^^^^ed that '°Us subpoenas of
General Electric, EDP Renewables, and Gamesa were overbroad and wu,^t i^^^^on
urtrelated to the ^^^^edmgo Champaign states that the ALJs{' mlin^ regarding UNUs
sa.b^^^ should be affirmed. (Co. Br. at 41o)

The Board finds that LTN"Il`s request is improper and should be rl^ed. ^^^
assertion that the ALf s prevented LTNU from obtaining any relevant ^^rmation on nalse
hma.^tio^ is erroneous and n-dsleading6 as the ALjs did not quash LJNLys request for
noise information for tu-rbine models ffiat are being considered in the application. (Ocke 22,
2012, ALJ Entry at 11a12), Regarding '€ NLl`^ subpoenas to obtain shadow flicker
complaints, the Board also af-firms the AL,jss decision to quash parts of UNU's sub^nas,
The subpoenas filecl by UNU requested the fo11.owing:

All studies, reports, and other documents relating to adverse
effects caused or ^^tentiaR^ caused by ^d tuxbm^^ on
humans, wildlife, aviation, }^^^^ values, or the environment
through noise, shadow ffickerq blade throw, blade idng9
^^^ ^llmi^ns with turbines, or other effects. A-U
documents relating to any complaints that wind turbines 1-aave
caused the forgoing effects.

^^N-U Subpoenas filed Sept. 28, 2012) The request for information relating to shadow
fli^^ ^^^^lain^^ was extraordinarily overb^d and the Board concurs with the ALjs that
it would be =easonable to force a ncanpmty to expend, its i^e and resources toward a
request that is unlimited in scope. The unreasonableness of the request is further
compounded by UNU9s own admission ffiat it could refine the scope of its requests,
mc1.udin,^ narrowm^ the subject matter and the ^^ of documents to be produced (UNU.
Ocfi. 15, 2012, Memorandum Contra Motion to Quash at 15-16). Despite LTNU's offer to
subpoenaed entities to narrow the scope of l.ts requests, L-NU never filed an amended or
revised subpoena, therefore, we ^ffi-rm the ALJs' decision to quash UN7U9^ overly broad
subpoem of all i^^ that -rel^^^ to shadow fficker^ ^omplalntso

Fz:smfly, we affirm the ALJ^' dedsion qu^^^ subpoena matters relating to blade
shear incidents for s1^^ reasons. In its subpoenas, LTN.T sought f`all studies, reports,
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and offier documents relating to the distance turbine blades can fly when released from
wind t^bineso" (^^ Subpoenas filed Septr 28, 2012,) Again, t^^ request is over1y, broad
and not focused on obtaining information that coaild be adxdssitZle before the Board.
Further, in its memorandum contra the motiom to quash6 LTN-U did not ident^ any
substantial need or undue hardsMp that would ^ccm absent the subpoenas being enforced
to overcome the burden that would be imposed on entities ffiat wm not parties in this
proceeding. We do note ffiat, while UNU's request pertaining to a blade shear ^^^ent at
a wind .farrn ^ertfflcated by the Board was not overbroad because it identified a specific
inddent at a spedfi.c time and place, the request related to turbine models that are not
under consideration in tl°¢.c proposed project before us. Accordingly, UNI,Tg^ request that
the Board ^vertam the ALJ9i determinatta^m regarding UNU's sub^^^ should be
s^^^edo

B. k^^^uest to R±men Proceeding m ^^^^^ ^^ear ^ncident^

^J argues that the AL,^^ improperly sustained objections related to blade sh^
incidents at the Trmber Road .^ ivind farm during the adjudicatory hearing,4 UNI3 requests
that the hearing be reopened to admit the evidence about the Timber RwJ 11 wind f^,
(UNU Br. at 43.)

Champaign ^ephes that the AL,^^ properly ^ted the details of 5taff's investigation
of the Timber Road ^ incident, and stiH penni#t^d UNU to presmt eviden^ about ti-te
blade shear ^dd.ent with regard to appropriate setbacks. (Co. Reply Bre at 42s)

The Board affirms the ALJsd rulings and finds that UNU6s questions regarding the
specific blade shear travel distances were outside the scope of the application before us.
The distance in which turbine blades traveled at a different wind farm with a turbine
model tkaat ^^ not under coruaderation in tW^ proceeding is not a fact of consequence ^
^eterrnining whether the proposed setbacks considered witbin the ap^phcation at hand. are
reasonable; thus, it is irrelevant, Furthermore, ^ounsel- for UNU was permitted to question
Sta,ff9s wit^m on how the Timber Road 11 blade shear incident affected Staf'f6s
determination of appropriate setbacks in the instant applicat^orL Therefore, we find
UN"U's request to reopen the proceeding should be d^eds ('f'rr at 2570-2571)

C. ^equest to I^^^^^ Proceeding Caitkaness Dat^^^

In its initial brief, UNTJ states that the ALj^ ^ongfW1^ ^^^^d admission of the
Caithness database into the record, as well as UNU witness Palmer's testimony regarding
the database's accuracy. UNU adds that UNU witness ^^^r not orily testfied that the

^ ^^ica^d in In the A&tW oj`°Pauldfn,^ Wind Ptans 1X6 LLC, Case No, 10-3694ELMBGN6 Opinion and ^er
(Nov. 18, 2010) (Timfer.Rras€ H)a
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de-aba^ is accurate, but ^ verified much of the data wad^ the database, indicating it
has probative value4 UNU requests ffiat the b.eadng be reopemd to consider ffie databasey
Champaign responds that the ALjs properly d^mined dat the ^den^ was
inadm^st'bl^ hearsay from third parta,^; therefore, it was properly rtrickens (LTNU Br. at
44,48; Co. Reply Br. at 44-45a)

The Board finds ffiat UNU's request to reopen the ^earing should be denied, The
Caiffiness database is an open, online forum, where ^^rmation is obtained from
individuals who can add information, documents, and data into the database. However,
the database consists entrely of fltird-^^ information, in wl€ch UNU wi^s P^^^
relied upon in creating his testimony. The website itself disdmuts any accuracy of the
items contained witMn its database, and there was no possible ^ayf€^^ either UNU
witness Palmer or the ^^jr, to independently verify who the author of the infomm^on was
and w.^eth^^ the infonnat€^^ was reliable. The website itself serves to funed^n in a similar
manner to other online forums, such as Wildpedia, where anyone can author or edit
content without peer revimp or qualitative anatysis.5 Here, UNU witness Palmer, in
^onnula^g his condusi^^^ relied on data and information that had not been shown to be
reliable, nor had the ^^luntinous amounts of data contained within the database been
subject to peer review or anal^sis. Accordangly4 we affirm the A^^s-' rulings and find that
LJNU4^ request to reopen the hearing should be derdeda (Tre at 1^0-1352X 135&)

D. ^ uesk ^^ Shike Blad^ Shear Testamm of C1^ ai , Witnesses Shears
and. Poore

UNU argues that the ALjs were mconsistent m their rul.^gs and should not have
allowed Champaign to introduce t^^ony indicating ffiat blade shear is rare.
Sped^^^, LTNU notes that Champaign witness Shem was perm:a.tted, to testify about
wind farm &-f'^^y incidents and. ^. hampaign witness Poore was able to use statistics from
two PowerPoint presentations prepared by consultants in order to formulate his opinions
on the wind industry. UjNCT Brs at 4"s.)

Cbaxrt^aign points out that UNU actually elicited the evidence from Charnpaign
witness Poore about the industry's safety. Champaign notes that bo#h wi^^^^^^ presented
general ^tements based on personal knowledge and industry experience andd therefore,
their testimony is admissible and properly induded in the ^ecordy (Co. Reply Rro at 44.)

The Board finds that the AI^^s-' rulings were not inconsistent by allowing testimony
of Champaign witnesses Poore and Shears into ^^ record, First, the two PowerPoint
^^^^tations6 wb^e hearsay, are adn-dssible under the ^^amed treatise exception. Both

In the ^^e of the adjudicatory hearing, the ALjs affirmed that rehze=es from ^ikipedia are
anada^^^ib^e he:^^ ^^ ^amot be admitted ^ a l^^ed treaizae (Tr. at 1021).
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presmtations were mbed upon by Champaign witness Poore in direct examination and
were estabhshed as a reliable authority, as both authors of the presentations were known
and their fs^^kgrotmd.^ were induded.s In addition, direct testimony quwstio^.a about wind
turbine inddenfis directly pertain to ^^^ knowledge the witnesses had from their own
eaq^eriences in the wind industry. Further, while UNU is critical of the inclusion of parts
of Champaign witness Shears' testimony in the record, the questions and answers directly
relate to his experience as the Chairman of the British Wind Energy Association and. his ^S
Years of experience in the wind industry. However, we believe the wntmce in Champaign
witness Sheus' testimany9 which provides "^lut the operation of wind. farms has far
fewer safety related °xndd,ents even on a pxcsportaortal basis then other means of obtaining
energy such as the mixra-ng of coal or drilling for oil' is inadmissible hearsay, and no
exception appl€es, Accordingly, this sentence should, be stricken from the ^ecord.a
Accordingly, IJN7£s request to strike ^erWn testimony of Champaign witnesses Poore
and Shears relating to blade shear is granted, in part, and denied, in paft as set forth
above. (Co. Reply Br. at 44; Co. Fk 12 at 3.)

E. Draft V^^ons of Staff ^^^^ ^s.^ 1^21Lhcat€

UNU argues that an .^J entry fssued. November 7, 2012, wrongfidly derded its
motio-n to compel Clampaign to produce ^arrespcmden^ and draft documents of the
proposed project application. U.N-LJ contends that the documents may have led to the
d^^ovexy of relevant information and could have contained statements incom.astent with
the ap^^^^on. UNU requests that the Board remand the application to conduct furtfter
discovery on the drafts of the application. (UNU Bra at 66-67o)

In addition, UNU staten that the ALjs further erred in the adjudicatory hearing by
faiXmg to admit drafts of the Staff Report. UNU opines that the AT ^^ wrongfully dted and
extended their ruhng about the application's d.rafts to the draft of the Staff Report. ^^
^eheves that the draft of the Staff Report shows that Staff accepted aD of Chmpaign'^
recominend.atiom at face value. Further, UNU argues that its xig;ht to discovery -und.er
Section 4903.082, Revised Code, was violated. (UNU Br. at 66-67.)

Champaign provides ffiat it was appropriate for the ALjs to pred.ude admission of
a draft of the Staff Report and qu.esticandng on the draft because the draft was not relevant.
Further, Champaign points out that UNU was stW able to make its point and asked Staffrs
witness several questions about the dd^afL (Co. Reply Br, at 43; Tr. at 2554-2555x 2566.)

The Board finds that UNU's request to remand the application for further disccs^^
should be denied. Whiie UNU is correct that Section 4903.082, Revised Code, provid.^^
^^^^ with ample rights of discovery, azitcler Ohio Civ.R. 26(B)(1)E these rights extend
only to matters that are relevant to the subject matter involved in the pending action. As
^eclion 4906.10, ^evised. Code, se-ts forth, the Board's responsibility is to render a decision
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^^on the record either granting or denying the application as Bled, or modihjing and
grartting the aPPlication. Thes^^^ ^^deration of the ^^ is on the apphcations as fdedA
Accordingly, the a^^sion off any drafts, whether it be an application or staff report, win
not make it more or less probable that Cb.^npai.gn9^ application meets or does not meet
the ^equ.i^^ment^ of SecUen 4906.10, Revised Cod.ev Therefore, WqPs requests ^ be
provided with drafts of the Staff Report and the ^^phcat€on should be denied.

F. A€^^ILssi^^ of A Lcation ,s.d Tes Lim^on csDChampaign,Wit^^
^^ttrschneid^ and ^^^^ell

In its h-dtial Inief, the County/Townships contend that intervenors were not
afforded due process at the adjudicatory hearingo The ^ounty/Towmhip^ argue ftt it
^^s improper for Champaign to use a corporate executi^^ 'to sponsor Champaign's
application, and the AL,^^ wrongfully admitted the application into evi^enc-e despite
objections by ^^^^^ parties. Fre^ermore, the County/Townships allege ffiat the AL,^^
erroneously allowed Champaign witness Crowell to testify as an expert about Exkbit E of
the application and improperly admitted the exldbit into the record. UNU adds that
admission of the application, as we-U as Champaign ^^^^ ^^rsduteider's testiman^^
was inappropriate, as Champaign witness Speer^chnei^^ was not qua,gfied to offer expert
te;^on^ on the application. (County/TowmAiips Bye at 19M21; TTNU Br^ at 54-55.)

Staff argues that the ^ountyJTc^^^^s did not e)^pI^ how due process was
denied nor did. they provide any support for thei-f claims. Staff 1^eheves the Board should
not be swayed by arguments without any merit or support, and the ALJ9' rulings should
be upheld. (Staff Reply Br" at 2.)

Champaign responds that the Board has a longstanding practice of allowing
applicants to ^^^ an application and its corresponding exhibits through the ^esdm^y
of a witness that is an employee of the applicant. Champaign adds that the Board also has
precedent of ad^rdt^g a witness's testimony and related exMbits or studies that ^^e
perfbrmed at the ^^plicantf^ request or under the direction of the applicant. (Co. Reply Br.
at 40-41o)

Ilie Board finds no erwr in the adn-dssion of the application and testimony of
Champaign witnesses Sp+^^^^^^r and CroweR into the record.. As the A^^^ explained
at the adjudicatory h^arin& Champaign witness Sp^^^^^^ has a wide range of
^^eidence in developing and perniittn^ renewable ^ffgy projects, and, as a high,"
^^^g corporate officer and the senior director of permitting, the answers to questions
mdthin his direct testimony dearly fell within his job descriptiorL ('.i'r" at 31m32")

The Board also finds it was entirely app-ropriate to admit the ^ppheation as an
exl-dbit in t^^ proceeding. As Champaign witness ^^scbneider testified, he not ordy
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d.irected and supervised the sel^ction and work of tfird -party consultants that were
uWized in developing the application, but he also managed the production of the enffiTty
of the application, including the studies and ^^^^ contained ^^ the application. In
addition, Champogn witiess Speer^eid^r was able to ca^ that the information
contained within the application. was accurate and ^on-ed. ptntherr, as Champaign
correctly identified in its irdtiai Mef, Board precedent aRows for the ^tuduction of an
application by a sponsoring,^6fitness who had ^gnificantrespt^^ibi.laty in the creation and
production of the apph^ati^. (Tre at 154-155,)

Similarly, Champaign witness ^^^ellX^ testimony was appropriately admitted into
the record, Champaign witness Crow^ is a senior pra^ed manager in ecological areas
such as wetland surveys and permitting matters; ffius6 his testimony is appropriate and
consistent widh his job descfiption. In addition, the transportation route study induded
within the application was conducted under his direction. Accordingly, we affirm the
ALJs' naEngs and find that Champaign witness ^owe-g6s direct testimony and
corresponding ^bifi:s withm the app^^^aton are admissible. (Co. Ex. 19 at 1; T^. at 1598.)

G. Derdal^f ITNUa^ ^otir^^ ^ ^^^^^^ L.6ase A^^^^^^

By entry issued November 7, 2012, the ALjs granted in part, and der.ied in part,
UNTJ`s motion to mmpel discovery from Champaign. Specifically, the ALjs d^ennined
that certain documents, ind.ud^^^ private lease agreements between landowners and
Champaign, were not relevant to the apphcation and unlikely to lead to adniissifsle
evidence. In its initial brief, ^^ contends that the A^^^ ^^^^^ denied UNU's
motion to compel aU documents relating to leases of turbine sites in the project area that
were obtained by Champaign from Invenez°gys Y provides ^^ the AL,^^ erroneously
precluded LJNU from inquiring about the nature of recvra^^ that Champaign had acquired
from EverPower. LNU argues that it was seeking to determine what infa^^^^on ^^
existed in order to seek immediate produedon of the items, or, in the a.i^^tivea to request
sanctions a^^^ Champaign in the event that valuable evidence had been destroyed.
(UNU Br. at ^7-68)

Champaign notes that the documents sought by LJM were not relevant to t-he
proceedhng at hand, and the request was overly broad and unduly burdensome,
Champaign adds that UNM failed to present any new or different arguments to justify a
reversal of the ALJ9" ruling. (Co. Reply Br. at 44.)

The Board affirms the ALJ9' ruhngs md finds that IJ^17^ motion to compel and the
coxTespond^^ questions in the adjudicatory hearing wm.ld. not have lead to information
that is relevant for this pr-oceedin.g. 'NTJ fails to present any persuasive reasoning as to
how p^^idpating landowner lease agreements could lead to the producfi®n of relevant
infs^rmationo Rather, f_^ attempts to loosely ^^^ these lease agreements to
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envi^^nmen^ characteristics of property sites, but LTNT] fails to pro-vid.e any foundation
as to how a private financial lease transaction between a company and a landowner would
lead to relevant information for our evaluation of the application before uso UNU^
request should be denied.

H. Motion_^^ ^^^^^g

On January 17, 2013, UNU filed a motion to reopen the hearing record for the
admission of newly discovered evidence. UNU explains that the WLswnsin Public Seva^^
Cornmi-agi.on conducted an evidentiary hearing on a proposed wind fann and
recommended that a sound measurement study be conducted to assess low Lfrequency
n^^ (^^) and mfrasound no`Lses LT^U sMtes that four acoustical firms, indudin^
Hessler Assodates, ^arti^patei in ^ study and issued a report on December 24F 2012,
UNU ^pmes that the report provides important recommendations that Champaign
witness Hessler was unable to provide in this proceedin^g. - LTNU believes the study
resolves any uncertainty associated with Champaign witness ^essler`^ testimony md
^^senti^^ supplements the testimony he has already provided. In support of its motion,
U.^^^ points to the Public Utilities ^^^^sion of Ohio's Rule 4901m1m34, O.AeC., wkicb.
aBows for the reopening of a proceeding with good cause shown prior to the issuance of a
final ordero UNU argues that the study's conclusions indicate the sen^usness of noise
issues related to t-urbi^^, showing that good cause e)d.sts for the ^^^pm-ing of this
^^ceedi-nge

En its mern^rand^ contra filed. January 2-2a 2013, Champaign contends the Board
should deny the motion as UNU has not sustained its burden pursuant to Rule 4906-7m
17(C), O.A.C. Champaign states that the evid^^^ ^UNU seeks to introduce is cumulative
and notes that ^^ ^resmted two expert witnesses who testffied on LFN, and LNU had
the ability to cc^^s-examin^ two Champaign witnesses that testified on LFN. Champaign
^^^^ -that ^^ is ^^^^^^^^^ ^^^ to reopen the hearing for impeachment pa^rpows
of Champaign witness Hessler, and that, even if it were admitted, the report is not a
definite statement on infrasound noise ^t could be material evidence for this proceeding,
Champaign ^oin^ out that the report is currently being contested before the Wismrsin
Public Service ^ommissaon and provides ^^y a srdppe# of information without providing
all other relevant information, b.°a.cl^^g Mr. ^^sler`s,

On janumy 25, 2013^ UNU filed its reply in support of the motion to reopen the
proceeding. UNU points out that nothing in the Board'^ rules or case law prel.ud^s
reopening a hearing in order to ir^^each a ;witnessA UNU notes that it is not trying to
introduce the study solely to ^^^ach Champaign witness ^ea^^^, as t-he study^ resolves
an important qu^sti.on. that Champaign witness Hessler could not answer on ^^^
^amination. that ^ can be measured from wind turbines, UNIU argues the in^^^on of
the study would not be cumulative because it helps establish new and distinr-t facts.
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^ February l., .^013a Champaign filed a motion for leave to file a surreply to UNU'.^
reply in support of its motion to reopen the f^earing. UNTJ filed a reply to Champaign"s
motion to file surreply on February 4, 2013, and Cbampaign docketed correspondence
addressing the reply to the motion to file surrep1y oa-a. February 6a ^013.

The Board fandr, that UNU9s mcstion. to reopen the proceeding should be denied,.
Rule 4906-7-17(C)f O.A.Cr^ provides that an ap^^hca'#^on to reopen a proceeding for further
evidence must provide the ^^^^ and purpose of the evidence, induding a statement tha^:
the evidence was not available at the time of the hearing and the evidence is not merely
cumulative, Wtiallyd we note that, despite providing the wrong rule reference, UNU did
indicate the nature and purpose of the evidence witha-n the report stating that it was to
provide support for the daarn that LPN is a serious issue and may affect the future of the
wind industry. However, U14fJ not only had ample c^^^^^^dty to ^ue-g'aon Ckampaagn,
wii^^^s Hessler on his findings in the pending Wisconsin proceeding during the
adjudi^^o-ry hearing, but L'NU also presented two w%tn^sses who testified that wind
turbine noise includes LPN which causes adverse health effects. Any additional evidence
on LFN would be cumulative in nature and ^ould, not add anything to the record.
^^^^ver, a review of the i^^^mation within the LFN study reveals that it is neither
z^^^^^ent nor contradictory with. the position ffiat UNU presents in this ^roceeding, It
would be in poor practice for the Board to establish precedent that allows parfles to delay
^^^^ing^ in order to add cumulative information ^^^ad^ contained within the record.
^^^^^dingl^, UN"^^s request to reopen ^^ ^^oceedhig should be derded., (T^^ at 864.)

L Gamesa Motion for Protective Order

By entry issued on. October 22, 2012, the ALjs n-ded on a mofion. to quash fi^^^ by
Gam^^^ Wind, US, LLC ^(.3amesa),, regarding motions for issuances of subpoenas duces
tecum filed by TNt.^ on Gamesa. In the entry, the ALJs granted, in pait and deidel., in
part, the rnotioxs to quash and ordered Gamesa to deliver the requested records not
quashed to UNU. Thereafter, on October 26, 2012^ Gamesa eleded.^ on its own vohtaonF to
f.^e redacted copies of records under seal with the Board, accompanied by a motion for
protective order. By entry issued November 5, 2012, the ALjs found that, as Gamesa had
chosm to file records with the ^ard^ thereby xrakffig them subject to public records
regulataons! Gamesa should fi^e unredacted versions of those records under seal so that
the Board could ^^^^^priatet^ rule on the accompanying motion for protective order.
Thereafter, on November 13, 2012, Gamesa filed the unredacted records accompanied by a
rnota.on for protective ^^der.

Jn its November 13, 2012, motion for protective order, Gamesa argues that the
records, consisting of a Gamesa General Characteristics Manual for the G97 turbi-ne model,
contain proprietary, trade ^^^t information ^^^^^^ the noise leveLs of its G97 turbine;
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that Gamesa does not share this ^bnmaiio^ with the general pubhc, and that if the
redacted information was made pubhe, it would place Gamesa at a ^^^pefitiv^
^advantage,

Rule 4906-7-07(H)(4), O.A0C96 provides ffiat, upon motion of any ^^ or person
^^ a document with the ^oaxf's Docketing Division relative to a case before the Board,
the Board may issue any order, which is x^^^m.-try to protect the ^^dentiaht^ of
^fomiation contained in the document, to the extent that state or federal law prohiM^
release of the information, including where it is ^etemdned that both of the following
criteria are met. the infbrmatio^ is deemed by the Board to comti^^e a trade secret under
Ohio law, and wheTe nondisdosum- of the ^^rmation is not inconsistent with the
purposes of Title 49 of the Revised Code. Any order iwued under ffiis rule should
minimize the amount of information prote-ekecl from pubB.c disdtsuree

The Board has reviewed the information included in Gamesa's motion for
protecdve order, as w^R as the assertions set forth in the supportive memorandum.
Applying the requirements that the nifonnati^^ have independent econon-,i^ value and be
the subject of reasonable efforts to maintain its secrecy pursuant to Section 1333,61^^^^
Revised Code, as ^^U as the sixafactor test set forth by the Ohio Supreme C®urtf6 the Board
finds that the redacted information contained in the Gamesa General Characteristics
Manual for the ^97 turbine model contains trade secret infc^rma.tion. Its release is,
therefore, prohibited under state law. The Boud also finds that nondisdosure of this
^^^^^on is not inconsistent with the purposes of Title 49 of the Revised Code.
Therefore, the Board ^^-s that GameWs motion for protective order is ^asmab^e vAt^
^^gwd to the redacted information contained in the ^^^^ General Characteristics
Manual for the G97 turbine model and should be granted.

^^nfident^ treatment shaU be afforded for a period ending 18 months from the
date of this entry or until November 28, 2014, Urd-1 that date, the docketing division
should maintain, ^^^^ seal, the information fi1ed ^^^denbAy.

Rule 4906-7-07("I)(6)K O.AoC.F requires a party °^4dng to extend a protective order
beyond 18 months to file an appropriate mofion in advance of the expiration date,
^^^g a detailed discussion of the need fox, continued protection fTom disd€^suze, If
Gamesa wishes to extend this confidential treatment, it should ^^ an appropriate motion
at least 45 days in advance of the expiration datee If no such m^on to ^^^^ confidential
treatxnent is ffieds the Board may release this information vdth€aut prior notice to Gamem.

6 See State ex rel, The Plain Deu^ler ra. Ohio Dept. aflm, 80 Ohio st.3d 513,524-525, 687 N.^^^ 661 (1997).
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T^^ Board ^ review the evidence presented in ^ case with regard to each of the
ca^^^^ by which we are required to evaluate this application. After r^^ewmg the
evidence of eachsu^^ct matter area, the Board wifl set forth its conclusion on the specific
topical item and then, later in the order, we will evaluate and d^^^^ wheth.^^ as a
whole, the application meets the statutory requirements. Any evidence not ^^^caU^
addressed herein has ^^ been considered and weighed by the Board in reaching its final
determination.

Further, the Board notes that the ^^^bezing of Staf'^ recommended conditions
^^^^ between the Staff Report filed on October 10, 2012, and StWs modified
^ecommended. conditions attached to its brief filed on January 16, 2013, due to r^^ledon
and modification of some conditions. nucsughou^ this Opinion, ^der, and Certificate, the
Board wifl. Wilize the numbering of Staffgs modified. recommended conditions of
January 16, 2013.

A. Local Publac Tiearin^

At the local public hearing, 45 people testified. Of the 45 ^^^^ who testified, 34
opposed the proposed facility, ^^e 11 witnesses testified in support of the projed. There
were 1^ people in a^erid^^^ at the public hearing that signed Board petitiom,, with 28
signatures in favor of the project, and 110 ^^^osed. to the projeckq

Witnesses in opposition to the project voice concerns about dim%nishing property
values of homes in and aroa.md -the project footprint. Multiple witnesses argue the
proposed project should have greater setback ^^m'rement.^ and express apprehension
about potential health effects that may be assod^^ed with wind turbines. Numerous
witnesses pr^^^ arguments against the wmd mdustry, vdtke some exg^^^^ support for
the use of coal and other tras^^onal energy sources. Others oppose the use of g`overnment
subsidie-s to develop wind energy projects. Many witn^^^es. aLso oppose the use of
^bines that are manufac ta ^ed outside the Uzdt^^ States.

Witnesses in favor of the proposed facility note that the commurdty wi^i benefit
ffom increased tax revenue, parficu.l^^^ local schools faced with recent bxdW cutst One
wz^^ explains that local infrastructure will be upgraded and improved at no cost to
taxpayers, while another wiinm testified in favor of renewable energy projects. Several
witn^sws state that the proposed project will allow Champaign County to retain its rwal
and agricultural character, as it wffl bring additional revenue to struggling farmers and
prevent farmland from being sold for residential and commercial develc^pment.
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In addition to the testimony heard at the pubhc hearing, the Board ^ece-ived over
400 public comments wbich were docketed in the "pu.bfi^ commentg6° section of the docket
card for -this case. The public comment^ raised sirni1^ arguments to those expressed at the
public hearing.

B. ^^sis of Need ^ ^^^^ 49061^^^^^ ^evised ^^^

Staff notes ffiat^ as an e1^^ ^erabon facility, pursuant to Section 4906.10^^^(1),
Revised Code, the basis of need .^r ffie proposed fadl.l,ty is inapplicable to fl-iis electric
generating project. (Staff Report at 19.)

No party raised issues related to the basis, of need for, tb.6 pr^jed. The Board
recogriizes that ^^on 4906,10(A)(1), Revised Code, p^6vides that it applies to the Board's
deterrnin^^on process only if the facihty proposed is exclusivelyan elecftic tra^ssion
line or a ga..^ ^^natur^ gas transmission li.xxe< Give ffiat the application in this case
concerns a wa^^ ^wered electric generation facility, the Board finds that Section
4906,10(A)(1)s Revised Code, is inappli.cab.le.

C, Nature af Lroba.b^^ ^^^nmental LmpAct and Mciim^ ^ ^verse-
Env1^onmental Lm ^^^t a ^^a^ ^^^^o^^,^.2 and^90§.1^^.3^^^y
Code

Staff evaluated the application to determine the nature of the probable
environmental impact and whether the proposed .#adhty represents the ^^^mum adverse
environmental impact. As part of its evaluata,tsn., Staff dLwwses factors ^eWding the
nature of the probable environmental impact of the construction and operation of the
proposed wind-powered electric generation faciUty. These factors include demograp1iics;
land use, cultural and arr-haeological resources, aesthetics, econonucsx surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and
seismology, ^^^^c and private w^.^ker- suppliesy pipefine protection, blade shear, high
winds, ice throw, construction noise, ^^^^^^rW noise, shadow ^^cker^ ^ommurd.catioms
and decommissioning. (Staff Report at 20-37)

Additi^naUy, Staff evaluated the site selection process to determine w^ethex the
proposed f'a ffity represents the minimum adverse environmental 1m^act. (Staff Report at
38-39o)

To the extent intervenors have raised an issue regarding the nature of the probable
env^^omnental iinla^ct or the proposed fadhV^ minirnum ad-^^^e env.^^nme-ntal. impact,
the Boaxd will address only the more significant issues in tlhis orderq As mmy of the
factors and issues raised by intervenors pertaining to the nature of probable
environmental ^pact and n-dnizna am adverse environmental i^^^act under Sectiom
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4906aIO(A)(2) and 4906.10(A)(3)9 Revised Code, overlap with the factors coroidered. under
the Public interest, co^venience, and necessity under Sects.on 4906a10(A)(6)^ ^eA.sed Code,
thow factors, including setbacks (aesthetics, blade ^^^^^ ice tluowX noise, and shadow
fficker)d roads and bridges, commurdcations6 and d^coxmr^issio^^ wiL be discussed in
Section NOT) of this Opirion, Order, and Cerd5catea Where a party has raised an issue
as to the nature of the environmental impact or the niirtimum adverse envi-ronmental
impact, and the Board does'not sp^^^^y address the issue in this de<€sion, it is hereby
denied.

^^cio^nomic hmacts

In its application, Champaign indicates that its consultant, Camiros, Ltd. (Camiros),
Londucted a population and god^econ^^c ara1^sis of the proposed project axea:
C.amPaign ^xPlaim that the econon-de acHvity created by the p^^posed. project wiU not
oxxly benefit ^^paign County, but aLso the ^^o-unding .^^ wunties and nearby
population centers. Champaign'^ population projections indicate that there are
approximately 61^000 residents located wit:-dn five rAfles of the proposed facility, with a
sh,,^t increase of 3.9 percent projected over the next ten years. Ch^paig-a. County bas a
population demit^ of 93 persons per square mile, significantly lower than the statewide
average of 282 persons per square n-dle. (Co. Ex. 1 at 66-67, Ex. G.)

Champaign explairm that agricultural land occupies almost 97 percent of the tatal
impacts, demonstrating the ruxal character of the region. Residential development around
the p.^^posed facility is mostly singl.^family homesteads located along rural roads. In
considering land use impacts, Champaign notes ffiat, while the proposed facility VAII
utilize leases of private land, any temporary impacts that may occur win be on private
land and compatible with agrimlt^^ land uws that are predominant wi.fi-dn the p^^ec-t
^^^Virint^ (Co. Ex. I at 135-138)

Champaign provides that a cultural and archaeological resource study was
conducted by Cultura3. Resour^ Analysts, Inc. The study indicates that there are 32
hib'torac properties located within the five mile project rafflus, four historic districts, 791
previously identified histoxic structures, 260 archeological sites, and 55 cem^eries,
Champaign states that five archaeological sites are lcamted within or adjacent to lands
leased for the proposed facility, but notes that none are eligible for H,,;;dng in the National
Reoter of Historic Place (NTMIP), indicating no further work is required. F€xtherg as
construction and operation of the fadd:ty will not physical.y alter any NREP hsted or
eligible stz°uc-^^^, any potential impacts are hn-dted to indi-red visual effects. Champaign
notes that Staff recommends the development of a. historic mitigation plan, but believes
the plan should not indude any sp^^ provisions in order to avoid ^^easa^
^^^^cation^^ Champaign abo proposes to include a provision within the condition



12-160-ELmBGN -20M

providii.g tlat- no part of the plan shall limit the operation of the turbine-s wid-dn the
proposed project. (Co. Exe I at 144-1466 C:aa Exti 5 at 15,)

^ addition, Champaign notes that a field review sWc^^ reveals that some of the
proposed turbines ^^ be visible from por&:as^^ of Urbana, Mech,^csbur^, Woodskocks
and Catawba, ^^^ciafl^ from p^^^^s on the outskirts of city and village limits that are
not screened by o^^^ ^uilding& Champaign offers that it will udfim a mitigation plan for
impacts to ^^^^^^^^ resources, The mitigation p^ ^ promote. the p^^^^^^ of
the ^^^^s rural history and Enia^ the ^te-rat^^^ of the cultural landscape of the project area.
Champaign provides that it wiU continue to com€^t with the Board, the Champaign
County I-E^^ori.^ Society, ffic 01-do Historic Preservation Office (OHPO), and the
Cham.^^^ County Preservation Alliance to finalize a ^orm-al mitigation p^^ ^Coe Ex. 1
at 146-151a^

Champaign adds that the economic impact rep^rtpr^°aarei by Camiros utihzes the
Job and Ec+^no^^ Development Iinpact Wind Model ^^^^ ^^^ evaluates eco^^^c
impacts of wind-powered ^^c gmerati^^ faeffit€es< The JEDZ model evaluates the
effects of the construction phase of the project, as well as operations and maintenance
phases. Champaign indicates that it intends to maximize the number of local workeTs
throughout the ^onstruezs^^ process, with approximately 50 to 85 percent of all workers to
be hired 1ocaRyg but adds that workers with specialized skWs of constructing wind farms
wiU likely come from other .^^ations. Champaign provides that the construcfia^^ phase of
the project w1^ ^filiz^ 86 employees over a 12-month. ^exiody with an anticipated payroll of
$4o9 ma.1honR At the condusion of the construction phase, the apphcation explains ^^
there ^ be seven full-time workers with total wages estimated at $400,000 per year. In
addition, Champaign notes that another 391 jobs and $19.8 miUian in ^^gs will be
generated by. indirect impacts ^^^^^ from int^^ ^dust^ econon-Ac activity caused by
the project. Further, Champaign states that there ^ be induced ^pa^ resulting ffo.^
^^ges in local household spendin& with an estimate of an additional 121 jobs and
approximately $5.1 ^^n in wages and salaries. (Co. Ex. I at 138-140s)

^^paign provides ffiat it will pay real and personal property taxes between
^^^^ and $9,000 per megawatt (NM) of n=^^^^ capacity per year ffirou,^^^^ the life
of the ^^Wty. According to the application, the increase in local tax revenues, based on an
aggregate nameplate ^^adty of 140 MW9 will be between ^0^000 and $1.26 ^on. The
^stdbuti^^ of ^^ tax revenue wiU be approxim^^y 25o9 percent for ^,'^mpaign County,
1p9^ percent for the local ^owrgshipsa and 63.8 percent to the local schools. The application
provides that the annual lease payments to loml J^^own^^ is not only a direct benefit to
all ^^t-ici^^^Ling landowners, but will ^ enhance the ability for those in the agricultural
andustry to continue farming. (Co. Ex. I at 140a141z)
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U^^^^ expresses concem that the proposed project lomti^ii will harm the dty`s
fut^ growffL ^pec€ficaUy, Urbana ^^^lafiis that ^^grapluc constramts to the west of the
city requixe that afl. future residential and commercial growth ocmr to the city's east side.
Urbana argues that Champaign fiils to consider fhat the proposed project is directly in the
path of the city's planned growth. (Urbana Br. at 20-21; Tr, at 1997-19W)

Urbana asserts that Champaign overestimates the proposed p^^^ect7s potential tax
benefits, notmg that, under the current taxation system, Urbana would receive no tax
revenue because the proposed project footprint is outside city lindtso Urbana requests that
the Board require Champaign to b^^ a permanent office within the dty i^ts, noting
^.^.tr alt^.ou^, the proposed ^^€^^̂̂  ^ have a ^.^st^at^.^. impact ^a. the '^rb^^.
community, impacted city residents may be un^^^ or unable to drive to the 1ocal. office
in ^^efontaine. Urbana points out that the establishment of a penmment office in Urbana
w^uld allow Urbana to receive tax benef'€t^ for any ^harnpa.ign employees that would
work in an office located in Urbana. Urbana also believes that Staff testimony on the
proposed projectys socioeconomic benefits shoW+^ be given little weight due to a Staff
member incorrectly testifying that ^eRetont^ is located in Champaign ^o-untyq despite
the fact that Bellefontaine is located in Logan ^o-unty9 (Urbana Br9 at 23-24' Tr, at 2235-
2236,2378,^

The CountyJTownsk^^^ add that the consideration of tax revenue should not be a
determinative factor in considering whether the public interest is served by the proposed
project, as Champaig-n has not yet ^^^ a request to the Champaign County Board of
Co^ssioners to pay an amount in h^ of taxes (PILOT) pursuant to Section 5727u75,
Revised Code. (County/Townships Br. at 14; Tr. at 67-69.)

Champaign mponds that population ^sflmt^s within the record Indtr-at^ t^gt
Urbana's con^ems over future development are unfounded, as Urbana's township
population is expected to drop by a percent in the next decade, while the project a-rea
to^^^^ are eVeded to grow by up to 13 ^^ent.. Oi^^paign c^^^^ ^^bana"s
proposal to open an office in Champaign, noting that Urbana will receive ^^owt.i^
benefits ftom the increase of construction workers and equipment that is necessary to
build the project, as acknowledged by Urbana's mayor. ^ response to the
County/Townships' tax ^^^^^ Champaign explains that the payment of taxes to tfie
County/Townships are guaranteed. if the project is built and wiR occur either t^^^gh the
^^^OT program or armuaI property taxes, and adds that the PIWT program alone would
result in an increase in tax revenues of $840,000 ta $1.26 milliona (Co. Reply Bra at 34-35g
Co, Ex01 at 140; Tr. at 1989.)

UNU asserts that the project is not necessary to ^^^^ agriculture in eastem
Champaign County, as the project area is not tka-feat^ed by any development, with the
exception of the proposed project. UN^ argues that Champaign failed to support its
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daaum that the pr€^^osed project wi11 provide soci^^^orni^ bertefitst T.JN"^^ contends that,
while StaW^ ^^^^^ was famthu with Canurrr^^ Staff fa1ed to conduct its own audy
udh^g the JEDI model and could not independently verify the data inputs the cor^ultant
used to calaA^^e the proposed p^^ect's econon-dc benefits. ^U points out that the
socaoemnomi^ study assumed facts that have not been demonstrated to be true, including
the assumption ^^^ leaseholders and construction workers wiU be local and spend ffieir
^arrdn^ in the local communifies.. Further, UNU explains that the local tax revenues are
^^ted, as the project may not produce more ^ ^^ MW hours of eleeWeifi^ as opposed
to 140 INM, and taxpayers will ultimately pay higher e1.ectrid^ prices. (UNU Reply ^^^ at
2-5E `rr. at 2637-3638,2657-2673.)

^ ^^ditiqn, UNU opines that the ^^^oecon^^c study ignores detr€mea.t-s that
coWd result from approval of the proposed ^^^ject. UNU notes that ^^^ was no
consideration as to whether the jobs of any workers at traditional coal--fi^^^ plants would
be ^minated, or ^^ethex lost job creation opportunities adght omt^ as a result of
en-t^loyer,^ being discouraged from ^^^g new facilities due to the turbines" presence.
Sirrd1.^^^^, I^ ^xplaim that there could be indirect job losses through the ripple effect
from losing important functions of Grimes Field Airport (Grimes Field) and any
corr€.p^^ whose owners leave Champaign County to avoid the turbines. UNU also
points out that, w.^e Champaign agrees to submit a historic preservation mitigation plan,
it is ^^Wab1^ to give Champaign veto authority as to whether the turbines may need
to be shut down to protect the area's historic resourms4 PW Br. at 65; UN; Reply Bra at
^^)

Staff concludes that the demograpM+^ of the project a^^ are unlikely to experience
significant change within ffie next 20 years. Staff points out that, wbile Champaign
^ountyp^ population growth is pr^^^^^ed to increase by 11^3 percent over the next 20 years,
the population growth of the townsMps located within the five-rafle radius of the
pro^^d project is ord^ projected to increase by 3s9 percent. Staff opines that the project
is unlikely to ^^ any future population growth or have a substantial impact on the
^egion9s demograpbi€^^ (Staff Exs 2 at M^

In addition, Staff states that the development of a wind farm is consistent ^^^
regional land use plans to conserve farmland and promote econox-d^ ^^^^^^^^^ Staff
points out that ^^ may be an increase in demand for temporary housing and ^^tafl
services during mnstructi€^^ of the proposed fadhty4 bu^,no long-term impacts are
e)Ts^ed c^ housing or cornmex^^ demand. (Staff Ex. 2 at 20-2la^

Staff adds that avoiding or ^^mzin,^ cult-wal and archaeological impacts for
wind generation ^^^^ects is not always practical, but Staff behoves the riiti^ation plan
proposed by Champaign will promote the continued meanin^Uness of the ^ea9s rwal
history. However, Staff notes that it ^eAev^s the historic preservation plan ^hovid sfi1 be
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subnutted with specific ^rmation and should not indude a provision granting
Champaign the discretion to d^^^e when its cfperatxons and activities may be
lriln'bited.. Staff states that Champaign wi.1. also conduct a targeted. Ph.,.^e I archaeological
z°^maiwance suxvey to analyze potenhal unpacts -Krithin five miles of the project area.
Staff also believes a cultural resources avoidance plan shoWd be developed. (Staff Br. at
36-37; Staff Ex. 2 at 21-22o)

Staff ^ondudes the proposed ^acil.ty would have an overall positive ^^^ on the
local economy. In support of its condusionF Staff notes the increase in construction
spending, wages, purchasing of goods and services, 1oW tax revenues, and annual lease
payments to the local landowrkers, (Staff Exo 2 at 22o)

Upon consideration of the evidence presented, the Board finds that the proposed
project -^ undoubtedly ha-vPe a positive impact on the r^^^on- First, the tax revenues
assodated with -tr^e project wi1l. provide significant value to the local commurdti.^s and the
Cca-untyJT^^lu-os. We understand the County/TovmsWpsR ^^^em about whether
Champaign elects to uthw the PILOT program or the normal property tax provisions, but,
as the Couxxty/T^wnshipsb own wit°aess Bia.t.mak explains, regardless of wMch route
Champaign elects to take, the County Ml1 receive revenues subject to its own discretion. If
Champaign seeks and obtains a ^^LOT9 the money wiU go into the ^ount^^^ general
revenue fund and may be used in any way the county or local ^^^^ment offid^s
dioose. On the other hand, if Champaign dwoses the traditloml tax route, all. tax d.al,^
generated become local tax dollars to the taxing ^^^sdicd+^ns in which the proposed
project is located; thus, providing even more revenue for the local ^ov^rnmerttso
Therefore, we find that the regional tax revenue is a valuable bmefit for the proposed
^^^eelq (Tr^ at 206-207,2235w2236, 7.235-2237.)

With regard to Urbana's co€^^em that it may not receive tax ber^efi^, we find t^^
argument to be ^ound.e& The Board lacks any statutory authority to order Champaign
to distribute revenue to a jurisdiction that is outside the ^roposed project area, and any
proposed statutory enan^^ should best be ie.^'t to the General Assembly. However, we do
note that, as County/Townships witness Bialczak points out, if C:^paign chooses the
PILOT program, Urbana may stM be able to receive tax benefits from the county t^^asu^^^
Further, as Urbana witness Bean tesdfied3 there are several businesses located witt-dn the
Urbana city lrnits that stand to benefit from the proposed project, which ^ouid. ^ontribute
additional tax revenues. In addition, we find the record conflicts with Urbana's arguments
that its growth could be impeded by the proposed project. In fact, Urbana witness Bean
exp1aim growth is oWy hmited on the west side of the city, and that his vision is to help
Urbana grow ^^^hether it9s east, north, south,..o"g (Tr. at 1987° 1989,2008^-2009, 2Z35m2236e)

Furthermore, the ^oard finds that the proposed project benefits the public by
aL1owing the townships v^dthin ffie proposed footprint to maintain their agricultural
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ch^acter and allowing for the continuation of agricultural activities without the risk of
familand bemg lost to development. We note that, while UNU .^^ con+^^^ over
potentml e^onorn%edetriments that ^y arm as a result of the ^^pceed ^^^ject9 L71NU failS
to cite to any record support or mtroduce any evidence confirming its sr^^iclome
Furthermore, although Staff relies ^n the JEDI model utifi^ed by Can-a.iros in reviewing the
^^econorrdc impact of the proposed ^roje-et, there is no evidence in the record indicating
the study is unreliable or should be d^^garded„ To the contrary, the economic model was
established by an urban p1^ing, and economic development firm whose analysis was
reviewed by Staff and deemed to be accurate. Finally, Char^paign!^ proposal to make its
histofica1 preservation n-dtigation plan less specific should be rejected. Champ^ign-s
^^ecuhti^^ claim of ^^^^ ^^^^^catiorLg is inmaffident for us to determine that the
condition is too stringent. Therefrs^^^ ^ampaig's request is denied. (Ohio ^^^ Bureau
Ex. 1 at ^^ Champaign Ex. 17 at 7-8p Staff Ex. 5 at 29 Tr, at 1560, 26.5^2654.)

2. _^s^ ^ca^ ^^^

^^pmgn axp1ains that the proposed project w-ill have almost no impact on
surface waters. Champ^gn mchcat^s that it ^ employ mitigation measures to ^^^^^^^^
temporary and. permanent unpacts tostreams located ".tfm. the footprmt of the proposed
project. Champaign intends to develop a Storm Water :^oUution and Prevention Plan
(SWPPP) to control sedimentation, siltation, and nm-offa (Co. Ex01 at 116-122,)

° Champaign u^^s an environmental consultant, Hull & ,^^dates, to study the
potential impact of the proposed faciht^ on threatened and endangered species. The study
detennines that f-he Indiana Bat, a f^eraUy endangered species, has a presence within the
project areao Cham:^gn notes that the proposed project wi11 implement a habitat
conservation plan (HCP) and ^haU obtain an incidentaJ take permit (rM) in order to
minimize any adverse impacts to the lhdiana beta Champaign witness VanDeWalle adds
tf^^ ^^uction impacts may be mirdmmed by hmitmg tree dearing from November I to
March 31. Further, Champaign witness VanDeWalle explains that tl-t^ HCP provides
appropriate co^^rvati^n measures to allow for the protection of endangered species. (Co.
Ex. I at 108; Co. Ex. 19 at 4; Co. Ex. 7 at 7)

Champaign adds that the siting of the proposed project wffl be away from sensitive
habitats ^ forestlands and, due to the majority of the facility being located within
agricultural active lands, additional impact csza, threatened or endangered species is
unlike1y, Champaign explains that, while 12.7 acres of forest and 1^7 acres of s€^b-skarub
habitat wiU be impar-tec^ by cortstrucdon^ most is ternpo^ary in nature. (Co. Ex^ 1 at a36-
137s)

Sta-ff provides that the proposed facffity would cross 31 streams and notes that
Champaign has committed to inst^^ buried co.^ection lines by horizontal directional
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drffliza^. While access roads and crane paths ^^ streams wiffiin the proposed project
^ea, the Staff Report ^^^ that the development of the SWPPP will. reduce water
quality impacts. In addition, throu,.' information obtained by the Ohio Department of
Natural Resources (ODNR) and the ^^eml Emergency ^^^gern^t Agency, the Staff
Report notes that flooding is urdikely to impact the proposed turbine locations. (Staff
Report at 234^

Staff explains that the primarr threat to the Indiana bat would occur during
oPeration of the fadlity due to c^llision and. ^^^^^aurna, but that Champa.ign°s
^^mmitrnen^ to its HCP addresses these issues. ^ addition to thc- HCP, Staff points out
that ODNR Division of W^dli€^ ^^^^ ^^ reco^^ends a €5ost-construckion bat
monitoring program during the first two years of operation. The program would include
a sample of turbines to be searched d^^ in accordance with. ODNR protocolss and
establishes a ^^qu^^^^^ that any ^multant ba-red. to conduct the program ^^^^^^
appropriate fede,l and state. ^errmts pn^^ to any monitoring. As a condition, Staff also
recommends that Champaign conduct a presence survey for the ^^tem. massasauga
rattlesnake at the 20-aa^e wetland1 (Staff Report at 28, 55)

Tn addition, Staff recommends that Champaign enter into a cooperative agreement
with ODNR or obtain any ^^^gested. permits that ODNR reconm-tends in order to avoid
fi^^ility for the impacts that the proposed project may have on wildli.€'^ species. B-reedirs.g
bird studies conducted in 2008 indicate that 6,000 birds ^^sdng of 97 different species
were observed, above the average passage rates found in other wind pr+cjed,
preconstruction surveys, Staff indicates that ODNR was con^^^^ with iU observations
of the birds, and explains that, in the event of a mortaUty of a ^^^e-endangered ^^^des9
^DNRw^^ would ^^conunend that Champaign develop an ^ecbve avoidance,
minirnization, and n-dti^^tion strategy. Regarding v^getat€anr Staff adds that the proposed
layout indicates a collection line that connects to a turbine would impact more of an
adjacent wood lot than is necessary, but notes that Champaign indicated it is working with
the landowner to reroute the line in order to minan^e any negative ^^acts, (Staff Report
at .^^ -28)

Champaign responds that avian and bat monitoring seet forth in Sftffd^ proposed
conditions is necessary, but should allow for flexibility in the protocol between
Champaign and ^^^ ^W and should remove language requiring a ^y turfame
sampling. Champaign proposes the language in the condition be di^^^ to allow
Champaign and ^^^ DOW to determine ff a better monitoring alternative is a^^^^^
by induding the phrase `'[u]nless otherwise agmed to '^^ the DOW and Staffy6' In addition,
Champaign suggests that the language requiring Champaign to develop and implement
an avian monitoring program should be revised to state that Champaign ^ work with
Staff and ^DNRwDOW to develop a plan. (Coa Exa 5 at 1^-19a)



12--160-^^^^ 26-

Siaff disagrees vv€th ^paigri^s recommended revisions, noting ^^ ODTNR^^
standardized protocols ceiR for daily samphngsr and adds that Champaign should be
required to comply with the protocols as s-et forth wiffiixa the condition. UNU adds that
StpW^ condition should be adopted as proposed, noting that other wind ^ami.^ are
required to perform these daily searches. (^i'U Reply Br. at 399 Staff Ex. 1 at 2-4g Tro at
2Q^^^^^^)

LJN,^ contends ^^ the Board should mclude the former Staff condition requiring a
vegetation management plan. UN-U opines that the ^^^hca#ion shows the proposed
^^^^^^^s collector lines and access roads will travel through wooded areas and a number
of streams. In addition, UNU proposes that the former Staff condition to prevent the
fnI.^criminate use of herbicides in natural vegetated areas be included if the certificate is
approved. LTNU opines that Staff has no jusdficaiion for a change in its position, noting
Staff witness Rostofer testified that spraying herbicides is not a best practicee (UNU Reply
Br. at 37, Trt at ^^^2-53a)

Upon review, the Board finds that the evidence in the record, as well as the addition
of ^taW^ recommended conditions, supports the ^ortrJusio^ that the proposed pr^jed will
appropriately n°d^^^^e any ^^^ogiad impacts on the local environment. Champaign's
request to revise Staff condition should be rejected^ as it is dearly consistent with Board
precedent in other ^^^ceedings. Champaign wiU not be permitted to ^^ ^^gulate its own
moni^orW.g protocols, and -we find Champaign's request is both inappropriate and
unn^cwsarye (Staff Ex. 1 at 2-4.)

Li'eewisep we believe UNTJys rea^^^^ to include StaHs o^,^a:i conditions regarding
v^^^atiOn Mana^^^t and herbicides should be demed. ^^ provides no justification
in the record for the indusion of a vegetation management p^ogram. Regarding any
potential use of herbicide, the record actually indicates that the fadlity will udlze buried
collection lines in open fields, making the ^^n&ti^^ unnecessary. Further, in order to use
any ^onim^^^ grade herbicides, Champaign would need to acquire an ^pphcator°s
license, and report the use- of herbicides around ^msili^^ ^eamr, and wetlands to the
Ohio Enviromnental Protection Agency (EPA). (Tr> at 2151-21 52-)

3. C^ndusion - Enviro;^ental Lm act

The Board finds that the nature of the probable environmental impact, ^edficall^
the ^ocia^^onornz.c and environmental ^^acts6 has been determined for the proposed
facility and comp.^es with Section ^906a1^^^^^^^^ Revised Code, and the proposed project
represents the nur.g,^um ad^^ ^pack comLstent with Secbon 4906oIG(A)(3)f Revised
Cod.ea We note that ^ conclusion relates ordy to socioeconomic and environmental
impacts, and. ^ecd^^ 4906.10(A)(2) anct 4906e^^(A)(3)r Revised Code, wifl be fintber
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rev1,^^^^ in Secfion VI(F)(8), in conjunction with our consideration of the publ-.^ interest,
convenience, and necessity of the proposed project.

D. Electric Gra^ ^ ^^^^ 4906o10 LA) Cod^

Section 4906.10(A)(4)F Revised Code, requires that the ^easlbility and ^^ar-t of
connecdn,^ a proposed electric generation facility to the regional electric power gn^ ^e
d-etemdned prior to t^^^ ^suan^ of a certi-ficate to an applicant. In order to address this
req€^ernent, PJM Interconnection (PJM), the applicable regional trammissla^^ system
operator, prepared a feasibility study (PJM ^^asibifit^ Study) and a system impact study
(PJM Impact Study). Further, a stability and short arcuit analysis (PJM Stability Study) is
i°a^uded in the PJM I^^act Study. According to the application, the PJM Feasibility Study
identified ^^ndltics^ under which the facil.'ty"s output could be caftailed, but several of
the ^^^diti^ns' identified in the PJM Feasibility Study are based m outdated rating data,
and should be ^^^^^ f-fom the list. C€anso^..ently, the application notes that the
r^maWa^g congestion ^ues listed are based on very specific system conditions that have a
low probability of occ€^^^^e at any given timee Further, the application awerts that a
curtailment of the proposed ^adlity to something less t-ten fuH output for a few 1^u-rs, if
the conditions ever exist4 would not have an adverse effect on the overall operation of the
fa Wtyy (Co. Ex. I at 50-51, Exso CmDq)

The PJM Impact Study evaluated a 200 MW interconnection that would be ^jecfed
along the Gi^^^ech^^burg 138 kV line and mterccsnnecterl at a new swatdiing
station located along the Dayton Power & Light, Inc. (DP&L) Urbana-Dar^y 138 kV circuit,
The new switching station will be o^-n^d and operated by DP&L and wiR consist of three
138 kV bxeakers con€med. as a ring-bus9 a 138 kV revenue meter, and other associated
^acWtieso Further, compliance with reliablfity criteria was assessed for summer peak
conditions in 2012, The PJM ^^^^ Study identified two facilities that would likely
experience thermal overloacs, and three breakers that would be over•-^uti^^ as a reaW.t of
the proposed facffitya To cormd these violations, Champaign asserts that the following
upgrades am required: (1) replacement of the line t^^^nal equipment at the Ux°bam.
substation; (2) ^^condt^^oring of approximately 4.3 ^^^ of circuit; and (3) replacement of
thx°ee 69 kV +circuit ^^^^^^^sat U^banas (Co. Ex. 1 at 51m52, Exs. C-D,)

^^^rdmg to Champaign, the results of the PJM Stability Study revealed no
operating issues other t-ian 1denb.^^^ operating voltage and power factor ranges.
Further, PJM9s deliverability testing concluded that the pruje€.^t would not result in any
deliverability or t^^mission system congestion problems. (Co. Ex. I at 52.)

In the Staff Repo-rt, Staff explains. that it reviewed the stuc.#,^^ ^^ga-rding
int^^^^^^cHo^ of the proposed facility to the existing regional trammlssa^^ system. Staff
notes that Champaign submitted its proposed project to PJM on March 18, 2006.
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Ac^^itionaDy, Staff notes that Ap^hcant has not yet si^^d a construction service
agreement or an m^^^^ection ^^^ ^^ement with ^ for the proposed facl.itrg but
that an interconnection ^^ce agreement would need to be signed before PJ.M would
allow Applicant to int^^om^^t the proposed facility to the bulk electric trammissio^
^^^^^^^ (Staff Report at 40s^

Staff reports that it reviewed the PJM Feasibility Study and PJM Impact Study for
the proposed project and ^^^^ pursuant to the North American ^^^c Reliability
Corporation (NERC) reliability standards, the proposed ^acU^^ would not overload the
system in the pmence of no cont^gendes or one contingency, but that multiple
contingencies would hkel^ cause an outage or breaker failureo Staff f^^ indicates that
this overload issue can be alleviated by upgrading and rewnd€x^^rin.^ several 1.nes, and
that the studies indicate that three cixcuit breakers and a set of trawformor fuses and
holders would need replacement. (Staff Report at 41-42s)

Additionally, Staff indicates in its report that, as set forth in the application, no
stability problems were identified as a result of the proposed ^^^er-t and no overloads
were idenfifi^^ as a result of earlier projects or projecLs in earlier queue positions (Staff
Report at 42).

'fh^ Staff Report ^^^^^^es that, with the upgrades identified in the PJM studies, the
proposed fa€ihty is expected to provide reliable generation to the b^ electric
transmission system, the faciUty is consistent v:i.th p^^ for expamiran of the re,^onO
power ^^^teni9 and the fa°cl°^ wM serve the interests of ^^echic system economy and
r+^^^.ilitys Finally, Staff con^^^^^ that the proposed facility will serve the public interest,
cor^veri^ce, and necessity by providing additional electnc generahon to the regional
transmission grid. (Staff Report at 42a)

The Board initially notes that no intervenor in ^^^ proceeding raised issues
regarding the interconnection studies or the ^^^^^ of the Staff Report discussing
intez°^nnection issues, In hght of the evidence in this proceeding, the Board finds that the
proposed facility is consistent ^th the plans for expansion of the regional power grid a.,^
set forth in the FJM Impact Study, PJM Feaszbil^^ Study, and PJM Stabihty Study, and ^t
the proposed facility wiU serve the interests of electric system economy and re^,^̀̂ 'ty.
Consequently, the Board fint^ that the proposed facility complies with the req^^^ments
set forth in Seefi.on 4906e1^^^^(4)^ Revised Code, provis^ed that the ^ffica^ issued
indudes Skaffs r^^^^^^^^ Condition (14). (Co. Ex. I at 50-52m Hys> ^ ^^ Staff Report at
40a 42e)
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E, AjL-Aat^ Solid Wast^ and Aviat^on - ^^^ 492E.10 ^ ^ ^evised Code

1e Air

In the Staff Report6 Staff states that the operation of the proposed ^adUt^ would not
produce air pollution; thus, there are no app.^^^^ ^ quality perm^t& Staff notes,
however, that Applicant may need to obtain the Ohio EPA General Permit for Unpaved
Roadways and Parking Areas, with a maximum of 120s^ vel-dde miles traveled per year.
Add.sti^^llyo Staff notes that Applicant plans to rmnunize fugitive dust gmerated duxin^
construction by using best nian.^^ement practices (BNTs.)q su^ as applying water or other
dust suppressants to open soil surfaces to prevent emission. Staff. condudes that
^^mc-doxa and operation of the facifity, as described by Applicant and in accordance
with the ^nditions induded in the Staff Report, would be in compliance with air
^^iom regulafiom in Chapter 3704, Revised Code, and the rules adopted under that
chapter. (Staff Report at 43)

2. ^^ter

'^^ Staff Report notes that neither construction nor operation of the proposed
facffity would ^^q=' e the use of significant amounts of water; thus, requirements under
Seelions 1501.33 and 1501.34, Revised Code, are not applicable to this project. I-l€^^^ver,
Staff reports that Applicant has indicated it will apply for the following perinitso Ohio
National Pollutant Diwh^^^ ^limination System (.NPDES) construction storm water
gmeral permit; OW^ NPDES general perrai^ for storm water discharges associated with
construction activity in the Big Darby Creek watershed; permit under Section 404 of the
Clean Water Act, if necessary; Water Quait^ Certification from the Ohio EPA, if necessary;
Ohio Lsolated Wetland Permit, if necessary; and, Ohio P^rrr.it to IkW^ on-site sewage
treatment, if necessary. Staff additionally notes that approxhnatel^ 68 acres of 'unp^^^
surface wauld be generated as a result of the facility, but that the facifity will not
significantly alter flow patterns or erosion and no significant modifications in the
direction, quality, or flow pattems of storm water nm-off are anticipated. (Staff Report at
43a)

Staff fin'txer notes that Applicant wiji nl€.tigat^ effects to changes in ^^ty and
quantity of aquatic discharges by obtaining an NPDES ^^naftuctaon Water Permit from
t^^ Obio EPA, preparing a SWppp'^ and prepazing a Spt1l. Prevention, Containment, and.
Countermeasure (SPCC) plam Staff concludes that, with these measures, construction a-nd
operation of the facility ^ould comply with requirements of Chapter 6111, Revised Code,
and the rules adopted under this chapter. (Staff Report at 44.)

^^bana. a,"ert^ that blasting could disrupt and contandna^^ groundwater supplies
for the city of Urbana. Urbana argues that Exhibit F of the application, the gro=dwater
study, identified the buried aquifers in the project ^.^a as required by Rule 4906-17m
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05(A)(5)(c)9 OA.Cs^ but ^^^^^ to ^^rLsider the city of ^^bana^^ aquifer, the Mad River
aqu€^^^, which is located six miles west of the nearest turbine. Urbana argues U-mt, due ^^
^^^eems about groundwater supplies, the Board should require a c:^nchti^n that Applicant
post an escys^w amount to be d^termined by the ^^ Water Superintendent to protect
water during turbine comtruction" (Urbana Br. at 19-20y Urbana Reply Bro at ^.)

Cha.^pai^ ^^^ponds, that Urbana has no basis for its ^^^eded condition requiring
an eSaow amount to prot^ water, as the city p^^^ed no evidence that blasting could
distw^ or contaminate thc- ma^ River aquifer, which, is located six miles from the nearest
t=bine in the proposed ^^ect according to Urbanart^ brief (Co. Reply Br. at 49-50)4

Staff responds to Urbana's argument by pointing out that Exhibit P of the
application, adntit^^^ ^^^^ evidence, ^^^^^^ discusses groundwater reicsurces,
identifies the presence of the Mad River Buried VaHey Aquifer, indicates t^^ there are
multiple groundwater Source Water Protection Areas (SWPAs) in the ^^tem portion of
Champaign County, but that ^^^ one SWPA is within ^^se prt^^^ to the project area
and would not be affected by the proposed ^aciliiy> Staff also points out that Urbana
introduced no evidence that construction activities could impact groundwater ^^^^^^s
and that A^phcant md^^^ed bJmtm^ was not anti^pat^ for the project. (Staff Reply Br,
at 9w10; Co. Ex. 1 at 32a33K 60-61, Ex. F at ^^^ Staff ^^-rt at 30s)

3. Sohc^ Waste

The Staff it^^^ mcheates that the construction of the faci.ity wiU result i^
generation of solid waste including ^^^g materials, plastic, wood, catdhoardg metal
packing, ^^^trucdon suap, and. general mfuseA Further, Staff notes that Champaign
intends to remove construction debn's from work areas and to dispose of them in
dumpsters in, laydown yards to be collected by a private contractor1 Adc^^^^y, Staff
notes that the operatio^ and maintenance ^cffiti^^ ^ utia.ze local solid waste and
disposal services. Staff concludes that, with these measures, Applicanfs solid waste
disposal plans comply with solid waste disposal requirements in Cbapter 3734, Revised
Code, and the rules adopted under ^s chapter. (Staff Report at 44.)

4: Aviation

Grimes Field Airport and CaxeFhgh#p an emergency medic^.€ ^eli^^^^ service
located at Grimes Field Airport, are located in proximity to the proposed project. Staff
remarks in its x^epuft that a determination of no hazard has been ^su^ by the Federal
Aviatio-ri Administration (FAA) for ^ 56 turbine locations in the proposed projecL Staff
notes that, evex^ the preliminary FAA ^^^^^^ation of no hazard to ^ navigation,
neither construction nor operation of the facility is expected to create any adverse impact
on the airport or existing air travel network. Staff also asserts that, in accordance with
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Section 4561,32r Revised Code, Staff contacted the Ohio Department of Transportation,
Office of Aviation (ODOT°-OA), during its review of Champaign's application, in order to
coordinate review of potential finpact-s the fadlity might have on public use aiTorts. Staff
reports that Applicant ffled w-ith ODO°^-OA and received notices of d^^^^ for all
turbines associated with the proposed project. Additionally, Staff indicates that it
implemented ODOT-OA and./or FAA recommendations where deemed justified in
creating its rec^^mend.ed condi^ons^ Staff recommends that aU turbiz^es, be miarked
and/^^ lit in accordance with FAA marking and lighting standards, that, during
construction, all tuxbin^ ^^ad-ting 200 feet in height be temporarily marked and lit until
permanent lighting is installed; that ,^pphmnt provide flight service stations with nodces
to ^^ ^OTAN that indude the latitude and longitude coordinates for all structures
exceeding 200 feet in height; and that Applicant develop a medical needs service plan in
coord:imtion with CareFlight that incorporates measures ^^g immediate sb.utmd.own
of any poz°kio.n. of the facflit^ ^^ssary to allow direct routes for emergency medical
helicopter services within the vicinity of the ^acihtyo (Staff Report at 44.)

LfNW axgues that wind turbines pose a cM1enge for pilots who fly nea-r them, and
that, consequently, the proposed. project wiU delay emergency evacuation in and around
the project via CareFlight. More ^pecfficaLly,1^ argues that aircraft cannot safely fly
over a wind farm during periods of low visibility and would be forced to fly around the
wind fann in -these conditions, citing the testimony of ^°-,h^^^gn witness Marcotte. UNU
argues that, because of this possibality{ the Board should deny the application. I-lo^^^^^,
UNU states ffiat6 if the cer.iRcate is granted, the Board should require Applicant to shut
down turbims when CareFlight is responding to a medical emergency in the project area.
(UNU Br. at 61a UNU Reply Brr  at 32m34a Tn at 706-707f 926, 2040,)

Urbana argues ffiat the Board should require ^^pai, to provi.de., not^^^ of the
project to airports withii 20 rridles of the project area, including Grimes Field, ^^gardle-s^ of
whether operations would be altered. Add%t^^naUyg although Urbana states that it
supports StafPs conditions pertaining to aviahon, Urbam expresses concern that
compliance -vvitla. FAA r^quh-ements may not adequately protect navigable airspace. More
^ped^call.y, Urbana ^^ ^^t Ch^paign9s aeronautical report, conWned in Exhibit S of
the application, demonstrates that 19 of the turbines the FAA desigmted as "no hazard.sb
exceed obstruction standards for navigable airspace, that ffie no hazard detmn-€^nat€om
were not drculated for public comment, and that the letter from OTOT-OA in Exhibit S
only pertaim to 28 of the 56 turbines, Urbana continues that, despite the FAA's no-b.azard
d^^ermira.atioi°i, pilots who fly using visual flight rules might avoid Grca^^ Field due to
safety concems from decreased ^^^^^^^e when appx^adiffig the airport from certain
directions near the proposed pr^ect. Further, Urbana contends that several major
recreational attractions occur at Grimes Field including the hfid^Eastem Regional ^^ -in
for vmta^^^ recreational, and. experimental aircraft, and a hot air baUocrn festival, and that
turbfi-tes in the fJight paths for Grimes Field should be shut down during these events due
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to safety con^emsa Further, U^^ argues that, if the organizers for the ^^^ ^ or hot ^
balloon festival can.^^ or change venues due to safety concems because of the turbines,
Champaign should be required to compmmt^ Urbana for its econozi.c loss. (Urbana Br.
at 11-169 Ul^bana Replv Br. at 5-7; Co. Exs 1, Ex^ ^; Tr. at 1920s 19429 1955g l.965a)

Urbana also argues that Staf'^ proposed cmda.tio^ regarding emergency medical
helicopter services should not solely addr^^ ^^eMightg but should be expanded to
indude other regional emergency medical helicopter services including MedFfighta
Additioroly, Urbana argues tbatF if CareFlight cancels its sublease at Grimes Field due to
the ^roxbAt y of turbines, Champaign should be required to com.ensat^ Urbana for its
emnoanic loss.y Finally, Urbana argues that there is a high volume of emergency medical
h^^copt^ responses in the project area and that, consequently, Champaign should
^onstruct one or two helipads on ^^^pany -leased property in the project ^m (Urbana Bro
at 16-19, Urbana Reply Hr^ at 4; Tr. at 959-960^ 2179.)

In response to MLT^^ arpments, Champaign cites testimony of Cliampa1gn
W"tness M-arcotte that wmd turb^es and ^craft ^^e compatible, having ^msted for
^^an and that emergency medical helicopt^ ^^^^ will not be affected because it is
possible to safely operate helicopters near a wind farm, both day and night. Additjo^^,
Ch^palp argues that LTM9s claim tiat C:.l=paign witn^ Marcotte testified that
helicopters ^ouid have to fly around the wind farm in low vislbihty lr, false, noting that
the tram€ript does not contain this statement, Further, Champaign points out that Urbana.
is erroneous in its argument that orI.y 19 of the twbin^^ were determined to be -no
bazud"' by the FAA. Champagn speofi^s that: the FAA concluded that afl of the
proposed tub.^^^ were not hazardous, induding the 19 ^^^ specfficaUy cited by
Urbana; although Urbana argues that the no hazard detenninati^^^ were not circulated for
public comment, the FAA slaecificaUy stated in its determinations filed as part of Exhibit S
that it exemptr, certain proposals from €irclataon and the 7.9 turbines at issue fell into this
exemption; and although Urbana daims the ODOT-OA has only cleared some of the
^^mes5 Staff confirmed ffiat the ODOT-OA s.^^ed all 56 proposed turbines. l^ response
to ^^bam°^ argument that the proposed project vnfl =^au ava.t€on, Champaign also
point out that Urbana witnesses Hall and Rademacher both recognized that the proposed
project Is fiwffier from Grimes Field ffim turbines alreac^^ certificated in ^^ckeye Wind l,
and that pUots can ^^ adjustments to their approaches due to any s^^^^^m around
the airport. Champaign also notes that pilots wffi have necessary hifamatlon about the
turbines, including updated sectional mapss  Finally, Champaign contends t^^, despite
Urbana's coxcem^ regarding the Flywin and hot air balloon festival, as previously stated,
there are turbines already certificated in Buckeye Wind I to be built clawr to the airport ffian
those at issue in the propoged project. Moreover, Champaign asserts that Urbana
presented no evidence that either event will be af_fected if the proposed projet is
^erdficated and the Board has no statutory authority to order monetary compensation as
p-rcs^^sed by Urbana under Section ^906a03, Revissed Code. (Co. Reply B.r. at 31, 35m386
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Staff RL-port at 44; Co. Ec. 1, Ex, S, Co Ex. 10 at 3-5; 'Y°r< at 665-6666 707X 1907 7.9084 191.0-
1}12y 1927-E ^939°1940y 1948""d.949, a.964-7^965.)

Conc+^^^ emergency medical helicopter services, ^ampaigncontends that no
such service expressed opposition to the proposed project or fsarti.capated in tkas
p.^oceeding. C-iting the testimony of Champaign witri^,.^ Marcotte, Champaign argues that
it is not feasible to shut down turbines duzin^ every emergency medical helicopter flight,
and contends that Staff's recommended ^ondition. regarding turbine ^hutadown during
emergency medical helicopter flights when necessary, should not be adopted. Champaign
also reiterates that the Board has no statutory authority to order moxx" compensation
as proposed k^^ ^^bana should ^eFlight terminate its lease with Grimes Field due to the
proximity of twbin^^ Finally, Ch^paign points out that no witness testffied that
heI^pad^ should be comtr,€.cted in the project areao (Co. Reply Br. at 37-39x Tr. at 683-6856
689, 691y 695^ 698, 700-701, 715m716x 725-726.)

5. Conclusion N Air, Water6 Solid Waste and Aviatiort

Staff recommends that the Board find ftt the proposed facility, ^it-h Sta;ff'.^
^^^^mended conditions, will cornp1y with the requirements specified in Seedon
4906e10(A)^5^^ Revised Code. No intervenor raised any ^^^^ems regarding this criterion as
it relates to air or solid waste.

Regarding water, the Board finds that there is no evidence in the record to support
Urbamrs asserti.on that blasting could disrupt or contaminate groundwater supplies in the
city of Urbana. Further, both Applicant and Staff ^^nclud.ed that SWPAs ^oul.d not be
affected by the proposed fadlitimo Consequently, the Board finds that ^^banas proposed
condition requiring an ^^ow amount is ^necesszLry, (Co. Ex01 ^t,32¢33,60w61, Ext P at 5-
7; Staff Report at 30.)

Regarding aviation, the Board ffitds that tMs project wW not substantiad.y interfere
wit'h aviation near the proposed project ^ea> The Board acknowledges ^^bana`s stated
cor^^^ about the F-AA findings and ODOT-OA certifications, but finds that Champmgn
addressed these issues by pointing to record evidence that the FAA coaxcluded that all of
the proposed tu-ri^^^^ were not hazardous and that the FAA noted exemptions for 19 of
tl: ae turbine determinations from circulation ^^hich the pubUc had the opportunity to
comment. Further, the Board stresses that Staff confirmed in the Staff Report that ODO'^
^A deared all 56 proposed t^bineso The Board also finds that the proposed project will
not substantially interfere with aviation near Grimes, Field, as pilots can make, ad^ustinents
during their approach of the airport and, ^mause the proposed ^rojed is further from the
airport than an already certificated project. (5taff Report at 44; Co. Ex. 1, Ex. ^; Tr. at 1907-•
1^^^,19196 ^922o)
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^^^^ although Champaign argues #fat shu^^own of any portion of the project
would, not be necessary during emergemcy medical heli^^^^ ^ces¢ Staff^^
recommended condition is appropriate because it does not require shut-dovm d^g aR
^^^^^^ medical ^eh^^ter ffig.i.^^ rather i^ onl^ ^^^^ ^t Champaign develop a
plan with ^eFhgl:at that m^orpc^^^^es shut-down of portiom of the facility d^
emergency medical helicopter ffights when ^^^^^ to allow direct routes for such
services w%tban the vicinity of the facilitys The Board f^^s -that Staff"s r^^^^nded-
cond.i^on is reasonable and practical to address WV^ and Urbwia°s safety concerns;
however, the Board does not ^^ that there is evidence in the record to support Uxbana's
requested condition r^quain,^ Champaign to constmct helipads or T7NUys assertion that
safety conce^^q as to emergency medical helicopter services should result in derdal of the
application. Purffier, the Board finds that there is not sufficient, credible evidence in the
recard to demonstrate that the proposed project shoW^ be shut down during ev'ents at
Grimes Field, particularly given that the turbines at issue in the proposed ^rcimt are
situated even further .^^^ the airport than turbines included in an already certificated
wind project that does not require such shut--^own as a condition of the certificate, See
Buckeye Wind 1, Opirdon and. Order (Mar. 22, 2012) at 33-34. Finally, as Champaign points
out, the Board does not ba^^ authority &:s^ order morwtmT compensation as requested by
Urbana, (staff̀f' Report at 44; co. Ex, i, Ex- s; Tr. at 19ommX i9i^, 1939mig4oa)

In ^onsi.d.-erat€on of all of the evide-x^^^ ^duding the fmdinp of both the ODO'I^A
and the FAA, which ^^emmed that none of the p^^^^wd turbme sites ^ouj.d pose

hazards to aviation, the Board finds that any aviation safety concexns are adequately
addressed by ^taffs recommended condition requiring Champaign to provide ffight

service stations with NOTAM that indud.e the latitude and longitude coordinates for aU
structures ^^^^^ 200 feet m height; that all turbm^s be marked and/or lit m
accordance with FAA marking and lightm^ ^tandax^^, that, during ^nstrueaon, au
turbines ^^^^ 200 feet in height be temporarily marked and lit until ^^^ent
lighting is installed; and that Champaign develop ^^^cal needs savice plan in
coardmation with CareFfigh^ that incorporates measures assuring i^^^^^diate . shut^own
of any port€on of the faciity necessary to allow direct routes for emergency medical
helicopter sexv.1ces witHn the vicirdty of the facility.

Accordingly, the Board finds that the proposed f^^^ complies with the
requirements ^pecffied in Section 4906.10(A)(5)P Revised Code, ^^ovided the certificate
issued includes Staff6^ recommended Conditions (61)s (62), (63), (64), (65), (66), and (67), as
modified by the Condusim and Conditions section of this Opirdon, Order, and ^eififa.catea
(^taff Report at 44.)
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Fo Puba^c interest ^^^^erden^ ana^ Necessl - Secti^^ 4906.10,^ LA^^
Code

^e xaat^^^ ^^^^^ ^ortfoli.o St^dards

In its appLicationr Champaign asserts that OMo6s Alternative EneW Portfolio
Standards (AEPS) 'of Substitute Senate ^^ 221, require that, by 2025, at least 25 percent of
aU electricity sold in the state comes from altemati°^^ energy resources. Of that 25 percent,
at least half must be generated by renewable ^^^^cer, in state. Champaign indicates ffiat
the electricity generated by the proposed facility would be available within the PJM
regional transmission system, but that it is anticipated that the power uC be sold w€tiin
Ohio so that electricity companies may mee the AEPS. (Co. Exo I at 19; Co. Exa 5 at 3-4,)

The Staff Report acknowledges that AEPS require a ^^^on of the electricity sold to
reta.1 cust^mexs ut Oh-to to come from renewable energy resources. Additionally, the Staff
Report notes that renewable energy resources, as defined by statute, include wind
generating technologies. Consequently, the Staff Report provides that the proposed
facffit^ would likely qualify as an an-stat^ renewable energy ^^^urm under the AEPS and
could bekp affected entit^es, comply with their statut^^ ^^quirement.^ under the AEPS.
(Staff Report at 47-48e)

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's electric
utgities to ^rocuxe6 at a n^a.nirn^^ 50 percent of the renewable energy requirement fom
resources located within the state of Ohio. Consequently, the Board is aware ffie.t^ an
electric utihty may faM a portion of its AEPS re+^uirement^ ^y entering into an e1^c
utility supply contract urzth the ^yAmer of a wind. fadfityf sur-h as the proposed facility in
the application at issue. The Board beheves that this potential benefit of the project adds
support to a finding that the proposed project is in the pubhc interest, convenience, and
necessity as ^^quired by Section 4906.10(A)(6), Rev°^ Codeq (Co. Ex. 5 at 3-4; Staff Report
at 47^^)

2. Set^ar-ks

a. Genffal -^^^^^^

Champaign states that the proposed turbines axe sited with setbacks fr_om
residential structures and property lines ^^mistent with Rule 4906-17-08(C)(1)(c)(.^) and.
(h), C^.AvCog which prmddesF in pextinent paft:

(i) The distance from a wind turbine base to the property line of
the wand farm property sfaU be at least one and one-tenth
times the total height of the turbine structure as measured from
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lts tower"s base (excluding the subsurface foundation) to the tip
of its Mghest bl.ade,

Oi) The wind turbl^e shall be at least seven hundred fifty feet in
horizontal distance from the tip of the turbine9s nearest blade at
riinety degrees to the exterior of the nearest habitable
residential structure, if any, located on adjacent property at the
time of the certffication ^ppllcatiorL

W^

^ the present case, the requirements of Rule 490&17-08(C)(1)(c)(i) and (H), OA.Co,
tramlate to a. required setback of 541 feet from nr^^pardcipafin^ property lines, and 919
feet ^om x^esid.endal structures< This ml.eulati.^n takes into consideration the ^^^^^^^
scenario, meaning the tal.^^t turbine with the longest rotor blade proposed under the
application. (Coy Br. at 13; Co. Ex, I at 136.)

Champaign states that, as proposed, the distance from each turbine to the nearest
msid.^ntial structure ranges from 934 to 2,642 feet, averaging IX2v Consequently, no
turbines are ^mtly sited within the 919 foot setback requirement. (Co. Exa 1 at 1364)

In its report, Staff ^^ that proposed Turbine 129 wil.l. be located 613 feet frorn a
residential structure; however, Staff indicates that this midence has been abandoned, is
no longer habitable, and ^^cheduled to be demolished. Further, in its brief, Staff states
that it has heard of new construction that wi11. result in a property line being within the
minimum recommended setback for proposed Turbine 79: Staff continues ffiat it heard at
the local public hearing that a landowner decided not to become a p^^pa^^
leaseholder, which will result in a residence being within the recommended setback for
proposed Turbine 95. (^^aff- Report at 28; Staff Br. at 13-15f Tr< at 2031-2032.)

Additionally, in its report, Staff recommends a minimum setback distance from gas
pipelines of at least 1,1 times the total hdght of the turbine structure. Staff further notes
that, in the course of its investigation, it fcnmd that certain turbine models proposed had
safety ^ta-ndarcl^ pert^^ to blade shear and ice throw risks that exceeded the statutory
^^^^mum. More specifically, GE ^mommended a setback of 150 percent the sum of the
hub height and rotor diameter of the turbine from occupied structures and roads, or use of
an ice detector if a lesser setback is udazed. ^^^^uently, although ice detectors wiE be
required ^^ any turbine model selected, as discmsed finther below, Staff det^^ned that
the minimum setback from any occupied ^tructu:re or heavily travelled road sbould be 150
percent the sum of the hub height and rotor diameter of the selected, turbine, This formula
requires a setback of approximately 991 feet for the GE turbine modets pr^posed` ln the
application. (Staff Report at 30-32; Staff Br. at 13-15; Tr. at 2489, 2492, 2560.)
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In its brief, Champaign acknowledges Staff^^ ^^^ems regarding setbacks and
Turbines 79 and. 95e Champaign proposes that the fc^^owing condition be added to the
cerfificate in order to allow Applicant to complete leasing or perform mic^osit^^g and to
ens-are that the turbines will only be comta°ucted if the ^tatut^ ^inimum setbacks are
met.

Champaign Wind shall not construct Turbines 79 and 95 as
proposed ^^^^ Staff ^orifirms that the turbines satisfy the
min3num property hne and residential setbacks, If Champaign
Wind. ^leds to modify the location of proposed Turbin^^ 79 or
95, Champaign Wind shaR provide Staff a hard copy of the
^eograpliical.^^ referenced ^^^^ordc data, all changes in
relation to the proposed relocation of Turbine 79 or 95, and
[any] associated facilities. A1 changes wiR be subject to staff
review and approval prior to construction to ensure
compliance with the conditions set forth in this opinion, order,
and. ^er-tificate>

(Co. Br. at 14; Tr. at 414-415¢ 2031 -20;2)

Regarding setbacks in gen^rai, the Board finds that Champaign has accwately
calculated the setbacks required by Rule 490&17^8^^^(1)^^^(^) and (h), OaAoC.a using the
Wlest possible turbine model proposed under the application: 541 feet from non-
participating prop^ lines and 919 feet from resid.entW structures. The Board also
acknowledges Staffs findings that proposed. Turbines 79 and 95 do not meet St^^s
niinim.um r^^mmend.ed setbacks and C1ampaign°s proposed condition to address Staffs
coxcems. However, the Board does not find that it would be appropriate to adopt
Champaign's condition, as tMs would perniit Champaign to mod.if^ the location of
proposed Tut°bzn^s 79 and. 95, and no alternate locations for these turbines were proposed
in the apphcationo Consequently, the Board finds that Turbines 79 and. 95 should, not be
constructed, and has modified Staff's proposed condition accordingly. The Board f"mds
that, provaded the certificate issued includ.^^ ^taff^ ^^ornmended. Conditions (44) and.
(68), as modified by the Conclusions and ^onditiom section of this Opinion, Order and.,
Certificate, the proposed setbacks adhere to the requirements set fortb, in the statute and
support a finding that the proposed px^^je<t is in the public interest, convenience, and
necessity. (Co: Ex. I at 136, Staff Report at 28; Tr. at 414-41 s, 2031-2032)

b, glade Shear and Fi

Ch-ampaign indicates in its application tbat blade shear, or blade throw, occurs
when a rotor blade drops or is thrown from the nacelle, and that, wW1^ such occurrences
are rare, they can be dangerous. Additionally, Champaign asserts that there are no
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reported imtan^s of a member of the public having been injured as a result of a blade
failure of a wind turbine. Champaign goes on to ^Wn that past occurrences of blade
shear have generaUy been the result of design defects during manufacturffig, poor
maintertan^^^ control system zxaalfimetio^^ or lightning strikes, and that the m^^'comm€^n
cause of blade failuxe is human error in interf^cing with control systenis. Champaign
incUeates, however, that t^ risk has been reduced by ^ufactizer limits on human
adjustments that can be ma.de in the field, technological improvements and mandatory
safiety standards during turbine design, manufacturing, and instaRationf as w^U as
widespread introduction of wind turbine design ^^^cation and type approval, which
typtcaUy i^rlud^s quality control audits. (Co. Ex,1 at 82684.)

In support of the application, aumpa,ign contends that modern utility-scale
turbines are certified according to international engineering standards ftt include ratings
for witkxst^^g h^^^^trength wmd& Adchticanall^^ ^^^pm,^^ asserts that the
engineering standards of the turbines proposed in the application are of the Wghest level
and meet all applicable federal, state, and,^^r local codes, and indude state-of-the-art
braking systems, pitch controls, serworsq and. speed contmlsa Champaign ^^^^^^ notes
that the wmd turbines proposed, for the fadhty wiU be equipped with two fully
independent braking systenis that allow the rotor to be b^ught to a halt under aff
foreseeable ^^^^iti^ns and that the t-urb^^ wiR automaiacally shut down at wind ^^^ecls
over the manufacturers" threshold. Further, Champaign contends ffiat the turbines will
cease operation if significant vi,brati^ or rotor blade ^^^ is sensed by the monitoring
systems. Champaign concludes that all of these features reduce the risk of blade shear.
(Co. &e 1 at 83.)

UNU contends that the Board should inaease the setb.^^^ proposed in order to
prot^ the public from potential blade shear, which UNU alleges is prevalent in the wind
industry, and fire, Whi^^ ^U argues can be spread by flying debris from blade shear. hi
support, ^".t^` cites the testimony of LTNU witness Palmer for the proposition that blades
and blade parts, if propelled through the air, pose a tbjreat to the pubhc because they could
strike and seriously injure or IcW a person on an adjoining property or road. LTNU also
contends that blade shear incidents occur r^gular^y in the wind industry. In support,
UNU cite-s two occasions where turbines at ^^rlem f-hgb. School in Sandusky, Oliao,
experiencel, blade shear. Further, UNU argues that two blades on a turbine certificated by
the Board in T^mber Road ^^ experienced blade shear due to a manufachning defect and
operating error and scattered "large chunks of meW debris in inany directions,9F LNU
contends that evidence presented at the hearing establishes that, as a result of the blade
shear at the Timber Road H wind farm, one piece of a blade traveled 764 feet from the
tower baw as sd forth in an incident report submi.t-ted by EDP Renewables North
Ar.i.ericas LLC, to the Board in that mseo UNU ^^^r asserts, regarding the Timber Road
^^ inddent, that the teshmony of UNU witness Schafier establishes that a blade piece
traveled approxbnat^y 1^200 feet from the turbine tower and that several blade pieces
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trave1ed approximately 1,500 feet ffom the tower. Finally, UNU contends that evidence
demonstrates that the wind industry conceals inadents of blade faflure at wind farms.
ffNU Br. at 40-43; UN"U Reply Br, at 23-24; UNU Ex. 21 at 3-4; ^ ^ 22 at 11-13, Ex, Am
7 - A-9; Tx, at 1330M1332, 2509-2510e}

UNU argues that, due to the risk of blade shear discm"ed above, the Board ^ould
^^qui-r^ ^eater setb^adcs than are proposed in the application and should measure the
setbacks froa-n the property 11nes of nonpartidpatng landowners, rather t^ ^^
residencese More specifically, LTNLJ asserts that available data about blade shear supports
a setback of 1,640 feet between turbines and the property lines of nonparticipating
landowners. LTNU supports this proposed setbaex by ^^ser-dng that it represents the
m^^um d.lste^^e a piece of a turbine blade has been reported to be thrown, and because
the REpower safety manual for the MM92 turbine model instructs wind farm operators to
cordon off an area tlds distance around a turbine afflicted by ^verspeed or fire, b-W
points out that a safety manual from Gamesa recommends clearance of 1,312 feet ^ound. a
burning turbine, and a safety manual from Vestas recommends dearance of 1,300 feet
from turbines ^^^^ necessary to approach. UNU notes that an electric utility in Ontario
advocates a setback distance of 1,640 feet between turbines and power 1.n.^^ Furffiers
UW argues that the risk of blade ghear requires a minimurn of 1,000 feet setback from all
public rr^ads. UNU supports this setback fToz^ roads by citing the testimony of UNU
witness Palmer that persons in vehicles.ue at risk of serious injury or death from blade
shear da^^ces of at least 1,000 feet from a turbine. Based on its proposed setbacks fxom
property hnes of nonpart€dpating landowners and public roads, ^LT specifies that 35 of
the proposed turbine lomtlons are unacceptable because of their proximity to roadways
and/or buildings. UNU ^omplain-, that Staff failed to measure distances between the
proposed turbine sites and public -road^, and contends that the Board ^hoWd direct Staff to
measure these distances and to keep a detailed record. (UNU Bro at 48-50; UNU Reply Br9
at 23-24; UNU Ex. 17, Ex. K; ^^U Ex. 22 at 15m 23 :^; UN"LJ Ex. 29 at 76-77; Tr. at ^^^, 1433a
1472,2526.)

Urbana contends, slnilar to UNUg that the statutory minxnum setback frorn roads,
property lines, and structures is inadequate to protect the public from the risk of blade
sb,earo In support of tfu,.^ argument, Urbana cites the testimony of UNU YM^^^^ Palmer
and Schafner. The ^ounty /Towns^.%ps make this argument as well, contending that the
clearance areas set forth in the Cam^ safety manual in the event of a turbine fire should
be used as the minimum setbackcs for the project, rather than the -statutory mJ^^^^
setback. (Urbana Bro at 21-22; ^ounty/'^ovhrmMps Br. at 15-16z Co. Exo 1, Ex. R, at 42s Tr. at
908f 1301w1303, 1419).

In its reply brief, Champaign contends that the record does not support UNUS
proposed setback of 1,640 feet from ncanpar-ficipati^^ residences and 1,000 feet from all
public roads in order to protect against blade shear. Champaign points out that none of
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IJNUss witnesses were able to point out an incident where a tnember of the general public
was injured as the result of a ^^^ blade, and that LTNU witness Palmer admitted ftt
one Ls more likely to be ^^ in an automobfle a€^dent or to strike an animal whille
driving than to be struck by a ^^^^ of a ^uxbin^ ^^ades ^^aign also emphasizes ffiat
Champaign vi:t^^sser, Shears and Poore testified that they were unaware of any incident
by which a member of the general public was ^^^^ by blade shear. Additionally,
Champaign points out ffiat Staff witness Conway ^^fified that his research in^^^ted'#.^^
blade shear events were ^emely rare and that his research did not reveal any instance of
injuzy to a .^ernbex of the general public as a result ofbl^^e shear. (Co, Reply Br. at 23; Coe
Ex- 12 at 3; Co. Ex. 9 at 5; Staff Exa 7 at 5-6; UNU Exo 22 at 15; Tr. at ^^^^ ^^^^,,2547.)

Champaign counters UNUas argument that ^^lunber Road :^ blade shear incident
involved metal piecw being thrown by pointing out that turbine blades are not ^^e out
of metal, but fiberglass. Further, Champaign points out that, despite UN.39s argument
that pieces fTom the Timber Road ^ blade sheax incident Lmded in a residential yard
across a pubhc road, Staff witn^ Conway testified ffiat the sr^^er pieces were blown
around the site and UNU witness Sdiafner acknowledged that smaller, lighter pieces of
fiberglass were ^ely blown ftu-ther from their ^rigmal lanchng site and ^^ chAdren m
the area were ^^cking up the ^iecesr Champaign also pp(Ant^ out that LTNU wibvw
^^^^ did not view the site until days after the mcident and could not state that the
blade pieces had not been moved f^m their origUW landing spots. Fi^^^ Champaign
addresses LTNU^^ argument that blade faflures have occurred at a Wgh sr-hool in Sandusky,
Ohio, by pointing out that Staff witness Conway testified those blade ^^ures did not
involve commercial grade wind turbines. (Co. Reply Br, at 24-25; 7`rw at 1318-13206 2509-
2510y .2^67-2568.)

CJam^aign additionally r-i^^ the ^^stirnony of Champaign witness Poore in
support of the proposition that the low risk of blade shear can be even fn-th^ rec'tuce^. ^
third-^^ty oversight in the manufacturing ^^ocessa quality assurance processes;
^mpecti^^ based on the everience of the ^^^d turbine ^^^^^; use of proper
maintenance practices; huiatati^^ on remote fault mets; and training. Champaign points
out that ^am^aip witm,.^^ Speer^eicier tesfified that many of these pr^^^ will be
used in the proposed project. Further, Champaign refutes IN3'^ assertion that the
minimurn setback from nonparh+c^^^^^ property 1nes should be 1,640 feet because a
REpower manual and Gamesa manual instruct operators to cordon off such an area in the
event of a ^uming turbine. Clmmpaign ^ohift out that both of these instances involve
dangerous events akin to measures that would be taken in the event of a gas leak near a
road. Champaign further ad^e-qws '^NU"^ argument that a '^estm manual ^^cts
employees to stay 1,300 feet from a turbine unless n^^ to approach by pointing out
that tlai^ exhibit was obtam^d through the mt^^ by LTNU wi^^^s Johnson and that no
such ref^^^^ cart be found in the complete Vestas safety manual, wm^ is included in
Exhibit R of the application. Further, Champaign points out that Staff witness Conway



12-160-EIa•-^^ -41m

contactedd Vestas and was mformed that Vestas does have a rm'm'mum setback
recommendation, which was exceeded by the seba^ proposed by Champaign in the
application. (Co. Reply Br. at 25-27; Co. Ex> 9 at 7d9; Tro at 909910,25389)

Staff also contends that UNU`^ proposed setback of 1,6W feet is umupported and
^^^^ssary. Staff points out that the applicable rule does not require that afl danM or
risk be efirrdnate€l.r but o,y that i^^^^ be identified and reasonably minimizedti Staff
e*ains that the distances ^^scuawd in ^^esa"s turbine ^^ manual are not mh°dmum
set^^^s intended to be permanent restrictions; but are zecomm.enciations for tan^^my
dea^^^ areas in the tezr^^^^^ event of a fire. Further,. FAaff in.d'3rates that Staff VA'A,t^^^^
Conway contacted a of ^e potential turbine manufacturers and, with Staff's
recommended condftiort,.^, the pra^jmt ^ exceed all ^^^^^ ^ba^
^^commendations, Finally, Staff notes that, contraq to the assexti.^^ of LTNUq Staff
measured dist^^ from arterial roadways. Therefore, Staff concludes that the wthaclcs
proposed by Champaign, as modified by Staff9s ^^^ommendatzorLgP are adequate to protect
public safety. (Staff Report at 28; Staff Br. at 13-17, Staff Reply Br, at 4-5, 7,13-16; Tr, at
G4°/&24,.7'9d 4°w+.,78.8e)

The Board acknowledges thaty although rare, blade shear has occurred. However,
the Board declines to find that the ,^ewrd. indicates a need for a I,^ foot setback between
turbines and property hnes of nonparticipating l^do^^^s and a 1,000 foot setback from
all public roads in response to the assertions made regarding blade shear. Although UNU
argues that blade shear is prevalent in the w-ind industry, UNU did not present any
evidence that a. member of the general public has ever been ira.^ured.. ^ fact,. T.,IN-U witness
Palmer testified that an individual is more likely to be kMed in an automobile acddent or
strike an animal in the roadway than be stru& by a turbine blade. Additionally, although
IL^^U dted two occasions of blade shear in Sandusky, Ohio, the ^videnre demnnstr^tes
tkxat these incidents did not involve commercial grade wind twbinest such as the ones t-tat
are being cmm^ered m ffiis app^^cation„ Further, although ^U claims that testamony
reWd3ng the Timber Road R blade shear incident demonstrater, that sheared blade pieces
have travelled a distance of approxixmt^^y 1,500 feet, the Board notes that UNU witness
Sch^er acknowledged that he dhd not view the pieces until two to three days after the
inddents he did not ^^uaffy measure distances until four to five days after the sh^
^urredy the small pieces of fiberglass may have been blown ^^her ftom their origi^,^
landing spotb^m he did not know whether the pieces had been xx^oved; and children in the
area were pi^^g up the blade pieces. Consequently, the Board does not find that the
distance measured by this witness is reliable for purposes of determmd.r^^ an appropriate
setback for blade shear purposes. The Board finds more credib#hty hes with the official
report of the Timber Road ^ blade shear incident, which notes a travel distame of
approximately 233 meters, or 764 feet from the tower base for the largest piece of d^briso
T^^ Board finds ffiat this documented distance of a rare blade sheu is consistent with
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Sta.ffg^ recommended setback dist^ce& (Staff Report at 31; ^U Hx. 22 at 15, Exo Ad7 - A-
9.; Tr. at 1303m 1315-1316, 13I,8-1^^^,1336y 1432A ^^ -2510>)

Ilie Board algo finds ffiat, although LIN.1d ^^barm, and the Co-untt^ /Ta^wnsM^^
contend that tuxfri°a^ safety manuals recommend setbacks of approximately 1,3W feet,
these pardes misunderstand those provisions. As explained bv Staff, these t-t^^^e saf"
manuals dted by UNU, Urbana, and the County/Townsli.ps refer to recommended
temporary clearance areas; m the event of temporary safety situations such as fire or
overspeed, akin to t^^^^ evacuations that rnight take place during a gas leak, and are
not recommended ^^anent setback distances. To the conhaq, Staff vAt^^^ Conway
testified that he contacted all of the potential turbine manufa^^^ and that, ^oa.th Staff^
recommended conditons, the project w-M exceed aS ^ufa^^^ -setba^^
^commendatiom4 Further, both ^^arnpaign^^ expe-rt witness and one of Staffas expert
witneases testified that blade shear events ^e extremely rare and that rewzzr-h by such
experts did not reveal any htstan^^s of irqury to the general public as a result of blade
shear. We note ttmt Staff witness Conway testified that a full blade failure at nominal
rotor speed and m^^^ braking speed has a failure rate of 7. in 2,400 t^^^ per year,
a f^ blade failure at mechanical braking two times the nominal rotor speed has a f^^
rate of I in 20,000 turbines per year, and the fafluxe rate of a tip or a piece of a blade is I in
4,000 turbines per year. Under the Board'^ Wculat^ong the failure rate is as Mgh as 0o0004
^ercmt and as low as 0.00005 ^ercent, (Co Ex. 9 at 5•-9; Co: Hx. 1.2 at 3; Staff Ex. 7 at 3; Tr9 at
909"910X 2`B:93,2:[.98-^^99,2538,, 2+F36°°2538p 2367"'2,568s 25,9 8,)

The Board also stresses tlat evidence demonstrates that the rare occurrence of blade
shear is even fu-xther reduced by ^^^ficatirsn. of twb^^ according to intemata.onal
engimering standards, two f^y independent braking systems, pitch cont-ols, sensors,
speed controls, monitoring systems that provide automatic shut down at wind koeeds
o^^ a threshold, sioficant vibrations, or rotor blade sfi.^ess6 th%rdmparty oversight in the
manufacturing pr^cew quahty assurance processes, ^^^ons6 proper maintenance
practices, Ihnitaiio^ on remote fault resets, and training. Additi.onaUy6 the Board finds
that the conditions ^roposed by Staff would fuxth+^^ minimize the uncommon occurrences
of blade shear, including restriction of public access and warriing signs. Therefore, the
Board finds that, p-rovided the certificate issued includes Staff's recommended Condition
(26), the setbacks ^ent^y proposed in the application are suffident to protect residents
from the risk of blade shear or turbine fire, and that the risk of blade shear or fire is not
such ffiat it renders the proposed project contrary to t^^ pubhc interest. (Staff Report at 28,
31-32g Co.. ^^^ I at 82-83.)

C. Ice Throw

Ice throw, or shedding, refers to the accumulation of ice on rotor blades that
subsequently breaks free and falls to the ground. According to the application, under
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certain weather condit^^^^ ice ca-n ^^d up on the rotor blades and/or sensors, slowing
rotational speed and potent^^ causing an imbalance in the weights of individual blades.
Champaign contends that the effect of ice accumulation can be sensed by the turbine's
computer controls and typically results i^.^. the turbine being shut down until the ice ^eltss
^hainpmgn not'e-s that t.^^ ^^dency is for ice to dxop off the rotors an.d land near the base
of the turbine. ,ampaa.gn explains that, although uncommon, ice can potentiaUy be
t^^we when it begim to melt and stationary turbine blades begin to rotate again.

Champaign contends, h€^^vm that turbines do not ^^^ restart until the ice has
largely melted and f^^ straight dowm near the bases, and that no injuries have been
reported due to ice throw. (Co Ex.1 at 81^82)

In ^^ brief, ChamPaign p^^ts Out that Champaign witness ^^eerschne€der tes,%.fied
that there are hundreds of thousands of wind turbines operating throughout the world
and that events ^uch as ice throw an rare. Furffier^ Champaign witness Sk^^^, with 18
YeaT*s Of exPerz^^ce in the -ofind industry, tes t̂x^€ed ffiat he was unaware of any incident
where a member of the public was ^^^ed by ice throw. Champaign further asserts that
the conditions proposed by Staff to further n,^ingmg,^e any impact of ice throw are all
agreeable to Champaign. (Co. Br. at 19-20; Co Reply Br. at 28; Coa Exo 5 at 9a10; Co. Ex. 12
at 3.)

In the Staff Report, Staff ^^^^^d-s a num^e-r of safety measures in s^rdez to
mini.^^ze the impacts of ice throw, including ^eshiedon of public access with
appropriately placed warrdng 6gns, ^arrdng workers of potential hazards of ice, and ice
detection software and alarms that txi^^^ an automatic shutdown. AdditforWI^ ^ as
previously discussed, Staff recommends a setback in excess of the statutory minimum near
afterW roads and occupied structures to further mitigate the effects of ice ffimw. This
increased seback distance is 150 percent of the sum of the hub height and rotor diameter
of the selected turbine. Staff states that this requirement will niake it x^ecemary for
Champaign to relocate and/or resize proposed Turbines 87 and 91. Staff contends ffiat a
lesser setback distance from nonmart^^ roads of 110 percent of the sum of the hub height
and rotor diameter is reasonable given the expected level of traffic, dting the testimony of
Staff witness Conway. (Staff Bra at 30-32; Staff Report at 31m32b Tra at 2492Q^

In its brieff UNU contends that ice ^^ection a°ad sensor alarms are ineffective to
shut down turbines experfe°a,^g ice accumulation, citing testimcny of ^ witness
Palmer that, in Ontario, he observed that a tui°^in^ was stiR rotating even though ice on f^
blades had been throwny Addittonafly, LJ.C^ conte-nds t^^ GE Energy's safety manual
wams that ^^ farm personnel shoWd stay at least 1,148 feet away from a rotating
turbine with a. ice on its blades and the Vestas safety manual waa: ^s personnel to stay at least
1,312 feet away fmm a rotating turbine with ice on its blade& Consequently, UNU argues
tkaat the Board should adopt UNU witness Palmer's recommendation that a setback from
aR public roads of 1,000 feet should be utilized to prot^r-t motcsnsts fTom ice t^ow. UNU
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cont^^s that, ^^ a result, in. addition to Turbines 87 and 91, identified by Staff as too dose
to heaviIY-travel^ ^^bhc roads, there are nine other turbines ffiat should be moved due to
proximity to public roads. (LWU Br. at 51m52; UNU Reply Bre at 27-29, UNU Ext 22 at 32a
.33qTroat1449a) .

^^^^ contends that the statutory mft-dmum setbacks to roads, prop" lines, and
stzu^^ are im+^equate to protect the public from the risk of ice throw. More
spe"̂°̂ caRy, Urksana. argues that the state ^knum setback of 541 feet from roads is
insufficient to protect the safety of motorists, dting the testimony of ^U witnesses
Palmer and Schafner. Additiorally, Urbana points out that Champaign witness Shears
testi^ed that, in the event of firei one turbine manufactur+^ nunual recommen&
evacuating a distance of 1,300 feet around a turbine. (Urbwm Bre at 21m7-26 `'.:^s at 908,1301a
1-303, 1419o)

'^^ ^oun'^/T^^^^^ ^ontend agamp vdth regard to ice throw, that the setbacks
^OM turbines to nonpariCapating landovmer^^ property t^^s should be calculated in
^^^rdan^e with the nianu^acWrers° setback recommendations, ctt€ng tke tu.^bm^ safety
manual for the Gamesa turbine model ftWicating that, in the event of a fire, the area
^Ound the tux°bine should be coTdoned off at a radius of 1,3W feet. (County/Townships
Br. at 15-1.66 County/Townships Reply Br, at Bm10; Co9 Ex,1, Ex. R at 42)

In its reply brief, Champaign disputes UNU°s assera,on that the turbmes should be
set back at least 1,000 feet from all public roads and n^parti,dpat^g landowners'
property lines, Char^paign daims that IJN'^^^ proposition was based sdely upon the
te,timony of UNU witness Palmer and that he gave no leptunat^ justification for ffiis
distan^^. AdditaonaU^^ Champaign ^ont^^dr, that, although UNU witness Palmer testified
that ice det^on equipment on turbines does not work, he has never worked in the wind
industry or operated a wind turbine. Fftwhyg Champaign contends that Staff's
recommended ^onditi€^ regarding worker t^airdn^^ ice ^aming systems, and idng
^etba^s wiU adni^ize the already low risk to the general pubhc of ice flu-ow. (Co. Reply
Br. at 27-28g Co. Ex,1 at 82; Tr. at ]..443, 14566 1^5-1466,1468-146991472.)

`Ih^ Board acknowledges that, although rare, ice t^ow can oc=o However, as
with blade shear, the Board €^edin.e-s to fmd that the record indicates a need for a 1,640 foot
setback between turbines and property hnes of nonpartic-ipating landowners and a 1,000
foot sefb^^ from all public roads. Although UNU witness Pahner testified that ice
detecfion equipment on turbines does not work, the Board finds minimal credibility to this
partic,ular statement in his testimony because he also testified that he has never wo-rk^d in
the wind industry or operated a wm.d turbine, Further, as the Board found ^^^^ding
blade shear and fire risks, the turbine safety manuals cited by UNU, Urbana, and the
^onrity/`^ownships all refer to recommended dearance in the event of temporary safety
circumstances, not permanent setback ^^co^endaticwo Again, the Board notes that Staff
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contacted ^ ^^tential turbme manufacturers and found that, wi,tb. Staff`^ ^emmmended
candhtions, the project exceeds all manufacturer setback zeco^^^dations. Further, the
Board finds that the cs^^^^oru; proposed by Staff ^oulcl firffie^ minhnize the ^^^^
occurrence of ice throw, indudin^ ^^stdcticsn of pubia.c access and wani%.rg signs, wan-dng
workers of potential hazards, ice detection software and al.^^^ ^t trigger automatic
shutdown, and a setback distance of 150 percent of the sum of the hub height and rotor
diameter of the selected turbine from occupied structures and arterial mads. 'Ih^ Board
st°^^^s that thir, setback distance is even more cautious than the recommendation by GE,
as GE recommends this setback distance, or the use of an ice detector when the setback
distance is not usel.v Additionally, Staff notes that Turbines 87 and 91, as pjofaoged in the
application, will not comply with fl-ds increased setback distance from occupied structures
and afterial roads, and the Board finds that proposed Turbines 87 and 91 should not be
approved. Therefore, provided the certificate issued includes Staf'^ recommended
Conditions ^41^^ ^^^^^ (43), and (44), as modified by the Cc^ndusi.r^^ and Conda.ta^ ^eLlion
of this Opinion, Order, and Certificate, the Board finds ffiat the setbadrs proposed in the
application are sufficient to protect residents from risk of ice throw, and that the risk of ice
throw is not such that it renders the p.^^^ project ^on1mq to the public i^terests (Staff
Report at 31a32, Co. Ex. I at 81-82; Co. Ex. 5 at 9-10p Co. Ex. 12 at 3;, Tra at 1443,1^^ 1465w
146fik 1468m1469, 1472, 2492a ^^^^-2499d 2578a)

d. Aesthetics

In the app^r-ation„ Champaign asserts that each wind turbine consists of three major
^^ponentss the tower, ^^ nacelle, and the rotor. The tower height, or hub ^eiglit, wM be
a maximum of 328 feet, and the z^^^^e height wiU be a ^mum of 338 feet.
Consequently, the total ^urbme height wih be a maximum 492 feet. The towers will be
painted white to make the structure visible to aircraft and to decrease visibility from
ground vantage points. (Co. Ex. 1at 40-41.)

Staff ^ePorts that .^^ph^t conducted a visual assessment of the ^^ within five
miles of the proposed project to consider the cumWative unpacts of both the project
cerfific,^^ed in Buckeye Wind I and the proposW project, and finds ^^ turbines would be
vi-sib^e throughout most of the study area, but, in som^ ^^^, turbines would be pardaUy
screened by buildings and. vegetation (Staff Report at ^^^^

Staff further reports that vi^ual. impacts vary depending on the distance between
the viewer and turbines, the number of turbines visible, the amount of screening,
atmospheric conditions, and the presence of other ^^emenb such as utility poles and
communication ^^^^^ Furt^^^^ Staff notes that visual impact varies for each viewer
depending on the ^ewer9^ value of the existing ^axid^ape, as well as his personal attitudes
toward wind power. (Staff Report at 22.)
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Ch^^aign artal^zes project v1sib^ty under a "'wo^t-case,° ^cenarioq without
considering th-e screerdx^^ effect of e)dstin^ vegetation and structures, and detwalined that

the proposed project could pa^^^^^^y be visible in approximately 9506 percm^ of the five-
mile radius study area. Continuing under the wrsrst^ase analysis, Champaign ^6txn^ that,

in most ar^^ the majority, 29 to 56, of the proposed turbines could ka^ ^igb1.e.
Ad^^onaUyg under the ^^^^^^ analysis, Champaign found ffiat, at nighttime, the
proposed project could ^^tentially be visible in ap^roAmately 93.2 percent of the fiv^^^
radius study area. FaraR^., C1^^paign stresses that tbig nighttime analysis 1^^^
overstates visibility because the analysis was ta.sed on the conservative assumption that
.^D turblram would be equipped with FAA ^arr^ng lights, when actual lighting of turbines
^imUy results in waming lights being instaIed on about ox^^ ^^ to one-balf of the
turbines in a ^ical project. (Co. Ex,1r Exs Q at 28d29q)

Champaign's analysis of project visibility far-tors in vegetation for a more accurate
reflection of predicted visibility. CoZ^^^g vegetation, Champaign finds that ;^^
^ordon of the proposed pa^^^ would hkely be visible by 84a4 percent of the area, and that
visibility would be elin-.^^^ed in ^^^ areas throughout the ^^^ containing blocks of
forest veget^tiorL Champaign further emphasizes that areas of actual visibil1^ are
anticipated to be more limited than indicated by the analysis due to the slender profile of
hwb.une blades, the effects of distance, and screemng from hedgerows, strmt trees, and
structures, wM^^ were not considered in the analysis. (Co Ex. L Ex, Q at 29.)

Additionally, as part of the visual impact assessment, Champaign asserts ^^ the
project will involve approximately 47 miles of collection systems to ^^^^^ th^ prqect's
energy generation, but that 41.6 miles wila. be undergr^^^, and oxdy 5.4 miles ^^^^ead.
Champaign asserts that these lines will be a very minor visual component of the project as
fih^ ^er, of lines c^^en run along rural roadways andwi11, not appear out of place ig:-a. the
setting. (Co Ex,19 Exa Q at 7-80)

Champaign finther explains fliat the substation will'Ke located near the in^^^^^^n
of Pisgah Road and Route 56 in ^ town of Union, which wiU be approximately 715 by
315 feet in siw and ^ be en^^sed by a chain link fence. Champaign fin^^^ asserts that
the substation will, generaEy ^^^ be visible from foreground lc^catior^^ where natural
^^^erting is lacking. (Co Ex01p Exo Q at By)

LTNU asserts that the proposed facffit-y will destroy the community°s landscape. ^
SU^^^^^ UNU cOntend^ that UTNU wi^t--s Joh^^n wM be able to see a.11. 56 of the tmb^n
proposed ^^m her property, in addition to approximately 50 turbines approved in the
Buckeye Wind I project. LNU d^^r, UNU witness ,^^hnson's testimony that the pulsing red
aviation waming lights wifl obliterate the view of the rdght sky. Further, I NU cites the
testimony of Champaign witness Mundt for the proposition that studies have shown the
appearance of a wind turbine can be perceived as intrusive and, that the visual intrusion
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can inhibit restful recovery. (L N-U Br. at 3940f UNU Reply Br. at 20; UNU Ex. 17 at 5, 11;
Tr. at 2958m2959)

In its reply, Champaign ^^^ ^t UNU wi^^ Johnson's testimony that she will
be able to see all of the approved turbines from her property is unfounded, as the visual
in.^^ assessment, induded. as Exhibit Q of the application, demo^trat^s that a
sigru-ficant n^a°s^r of the turbm^ wdl be at least parhaffy screened by trees and
struchres, and because a cellular tower with red warning lights already exists near her
pr^perty, Ad.ditia^nafly, Owxrgpaign denies that Champaign witness Mundt testified that a
wind ^^^^^^ appearance can inMbit restful recovery, instead noting that the record
^^^^ an artide was read into the record remukang that 6°^flnAb^ity to s^^^egard. visual
and audible inh-a^^on possibly adds to the impression that the environxn^ is ^^ltable
for restoration." Firelly, Champaign contends that UNU has no basis for chianii°a.g that the
turbines will destroy the community landscape, asserting ffiat Champaign County ^ a
wor^^ agricultural landscape that is compatible with the facility. (Co, Reply Br. at 22-234
Co. Ex. I at 42; Tye at 972-9739 2957-^958.)

The Board recognizes t^t the proposed facility would alter the community
landscape. However, ^e evidence in the record also demonstrates that. FAA wam^g
lights are ^^^^ ^talled on only one-t•hird to or^e-haLfi of turbines in a project; some
portion of the project would be visible in 84<^ percent of the area, but actual visabffity wiu
be more limited due to slender blade proffies, distance, and ^eeridng from kaedgerows,
street trees, and structures; and the co.^ectioxx system wiR be primarfly buried, with ordy
5.4 miles of coRection lines ^lwmed overhead. Considering aU of these factors, the Board
finds that the aesthetic impact will not be so negative that it ^ make the fadlzty contrary
to the public interest, convenience, or necessity. (Staff Report at 22; Co. Ex. I at ^0-42g Ex.
Q at 7-8, 28m29; Tra at 972-973., 2957 2958)

Shadow Fhcker

Shadow flicker xc-fers to the moving shadows that occur when an operating wind
turbine rotor f^ between the sun and a receptor. Champaign submits, as part of its
application, a shadc^iv flicker report conducted by ^^ consultant, edr Companies. (Coe Exo
19Ex. P at1.)

Champaign notes that, the introduction to the shadow flicker report states ffiat
shadow flicker does not occur when fog or douds obscure the sun, or when the turbines
are not ^^^rat€ng. Additionally, Champaign asserts that, at d^stmices of 1,030 meters or
greater, shadow flicker is essentaaUy und^^ectable. Champaign expIaim that its shadow
ffi^^^ report u.tflized WmdPR^, a computer mod.ehng sofwa-re package d^^eliTed for
design and evaluation of wind projects, to input turbine coordi-tat^^^ shadow
r^^^^^r/ st^^e coordinates, topographic mapping, turbine specifications, joint wind
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gPeea^ and direcfto^ frequency distnbutiony and monthly sunshme p^obabilijles, The
model then calculated the- lo=s of shadow flicker for the turbine sites. purther,
Champaign indicates that the study utilized the CE103 turbine model, because, among the
turbines under consideration, this model ^epresmts the worst-^^^ ^^^io, as to shadow
flicker. (Co Ex.1 at 85a Ex. P at 1µ2i )

Champa.ign indicates that there are currently no national, state, county, or local
standards for accepta'ble frequency or duration of shadow flicker, but that it uffi^ed 30
hours per year as a shadow flicker threshold. Based on th^ ^^sults of the irdtW shadow
flicker analy^^^ Champaign"^ consultant det^rmmed that, of the 880 ^^^^s withm
1,100 meters of a proposed turbine, 50 were expected to experience gmater than 30 hours
of shadow flicker per year. Of those 5o structures, there were 11 nonpartidp^ting
residential structures, 7 of which were dassifi^d as "p^^ing°" at the time of the

apP1icat€On9 mca.cating that the respect€ve I.and.own^ is anti^'apated to become a
participant. Comistent with its objective of projecting the worst-case r^eoAof however,
ChanIPaign^S anal^sis considered the pending structures, as thei-r participation or
non.par-tic€pa^^^ was uncertain. (Co P'xa 1 at 85, Ex. P at ^^)

Champaign indicates thait^ regarding the 11 ^^d^^.I ^^es at issue, flicker
w^ projected under the initial ^^^^, a ^r+^rst^.se ^ ^^o analysis, to range ^mm 31 to
57 hours per year. However, Champaign notes that the iati^al analysis did not consider
the a^^ location or orientation of windows, or ^^^^^ effects due to vegetation
and.^^r buldings. When the saeenin^ effects of obstad^^ were considered in the obstacle
analysis, ^ ^onparhapatir^^ resi^ental struchz^ were expected to rema^e greater than 30
hour per year of shadow fficker4 ranging from 31 to 57 houm per year. Champaign
^ontends,that tWs projection represents the worst-ca^e sceroxio as far as turbine models
and that the analysis will be reconducted if a turbine other than the GE103 t^bin^ model
is chomm Champaign ^ indicates that, based upon the cumulative impact of shadow
flicker of . the Buckeye Wind I and. Buckeye Wind H pr^^^^ less tkxon a dozen
nonparticipating receptors would be exposed to greater than 30 hours of shadow ffir-ker
per year. Further, Champaign states ffiatr if z^^cmsarT shadow ^^^ minimization
^^^suresp including ^emin,^ by v^Vatave planting or window treatments, and/or
curtaflment of operation during select times, will be utilized so that no nonparticipating
receptoxs are exposed to more ^ 30 hours per year of shadow fhekera (Co. Ex. 1 at 87,
Ex>P at6s)

In its report, Staff confirms that Ohio law does not provide standards for ^^^ency
or duration of shadow flicker from wind turbine projects. Staff notes, however, that
intemational studies and guidelines ^^^ Germany and Australia have suggested 30 hours
of shadow flicker per year as the threshold of sigrreficant impact, or at the point at which
shadow flicker is commonly perceived as an annoyance, Further, Staff notes that the
30-hour per year stand.ard. is used in at least four other states, including Nfid-dgan,
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New York, Minnesota, and New Hampshire. Staff also ^oint^ out that this is the threshold
that has been applied in recent wind fann certificates in Ohio, Accordingly, Staff agrem
widh. Champaign's use of a threshold of 30 1^ours of shadow f^^^ per year in its anaI.^si&
(Staff Report at 31)

Staff acknowledges that shadow flicker at certain frequencies may pofentiay affect
^^^^ with epilepsy. ^^weverd Staff notes that fl^^hng lights most Uely to tri^^
^^es are between the frequency of 5 to 30 blade flashes per second, or hertz (H7)"  In
the proposed. project, Staff contends, the mAximum wind tu-rbine rotor speed would.
equate to a frequency of approximately 0e9 Hz andt thewfore, it would not -t^^ger
seizures. (Staff Report at 34)

Additionally, Staff ^^Rizes that ^^paign's Wtial shadow fli^^^ analysis
indicated that fewer than one dozen no^^arddpatin^ residences were expeded to
expe-rience more than 30 hours of shadow fficker per ^earo Further, Staff recognizes that,
comi^^^g the cumulative impact of shadow fficker from the Buckeye Wind I and
Buckeye Wind 11, less than one dozen nonparticipating residences would be ^osed to
greater than 30 hc^-urs of shadow flicker per year by fadfity. Staff also finds that
^^paignKs amertaon that it will use shadow fficker mhiimization measures to enswe
.^on^^^iPatin^ residences are not exposed to more than 30 b,^^^ per year of shadow
flickersbould be achievable. (Staff Report at 34.)

Staff recommends that the ^^cate be conditioned upon the requirement that
Champaign operate the facihty, so that no more than 30 hours of shadow ffic.c^r per year
are aduO^ experienced at any non^mticipatin,^ sensitive receptor, indud%ng the
cumidative shadow flicker assodated with both the Buckeye Wind I and Buckeye Wind. ^
projects. Further, Staff recommends that Champaign implement a compWnt resolution
proms through wbicb coinplaints related. to shadov.., .fic.cer from ffi.^ fa`^^`.ty can be
^^lveds (Staff Report at 34e^

UNU contends that neither Champaign nor Staff ^mented a qugffled. expert
witness that could testify regarding the facil^^^^ shadow flicker impacts. More
^^^^^, UNU argues that Champaign witnesses ^^^s&neider and Poore and. Staff
wi-tness Strom had no ^^ in shadow flicker modeling. AdditionaU^^ ^INUargues
that the shadow f^^^^ ^^^ebng used by Champaign is fundamentaUy flawed because it
does not consider the achW size of the residences receptive to the shadow f^icker= Further,
UNU ugues ttiat the proposed turbines wM cast excessive ahadow flic.cer on neighboring
land and residences and that the mod.ehng used should kaave taken into consideration
entire nonparticipating properties, not just residential structmes, ^^ also argues thAt
Champaignys proposed niinimization measures would foz°^ ^^^pardcipating landowners
to accept changes to their property including window treatments or shrubbery. ^inaHy,
UN'U contends thAt the condition proposed by Staff is unenforceable because a member of
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^e public could not be expected to determine whether the shadow flicker at a residence
was in compliance with the threshold, and that the condition is inappropriate because ik
^ for additional modehn^ after the certificate is Lqsued^ (UNU Br. at 52-53, 57-60; UW
Reply Br, at 29-30g Co. Ec51, Ex. P at 4; Co. Ex 9 at 9m10s Tr. at 263, 540q ^^^^ ^800o)

In its reply brief, Champaign respone^ that both Champaign witnesses
SPeffschneid.er and Poore were ^^alffi+^ to ^^^^s the #acility9s shadow flicker impact.
Champaign points out that wi1ness S^^rsdmeider holds a bachelor of sdence (B.^^) in
physics, a bachelor of arts in ^virrrnm^tal kudiess a master of sdence (M.S.) in
tec°.1no1ogy and pohcy, . and an MaS. i-n materials sdence and ^ngineeriigry ^urth^^,
Chax^paign indicates that witness Speerschneider has worked for Everpower since 2004,
veith involvement in aU facets of developed projects and operations. Next, Champaign
contends that witness Poore holds a BS. in m^duin.ical engineering and has been
employed in the wind industry f^ over 30 ^earsr Further, Champaign contends that
witness Poore has extensive experience working around. wind energy project sites and
tur^^^^, and that an employee under ku^ dmection analyzed the shadow ffi^^^ stuches4
(Co. Reply Brs at 29--30; Co. Ex. 5 a^ ^, Co. Ex. 9 at I .)

In its reply brief, Staff also responds to U'e,TU^ argument, noftg that it has been the
Board's longstanding practice to allow an applica-n^ to sponsor exhibits to ffie apph^tion
without the need for witnesses with ^edfic knowledge ^^^ech

The Board notes that it is a long-standing p-ractice in Board
proceedings for an applicant to sponsor exhibits to an
application through the t^^^^^ of a witness that is ^^ officer
or experienced ernpl^^^^ of the applicant. Ihe Board has
admitted the testimony of a witness, and the -rel.ated exhibits,
where the witness demonstrates that the exhibits or sta.di^
were ^^^formed at the applicantsa request, under the witness'
dired or indired supex°visiona and that the officer is sufficienfi^y
knowledgeable about the information ^ the exbabi^ or study to
offer testimony. We have found ^ process to be an efficient
method by which to irarodu^ large amounts of data necessary
to pr^^^^ certificate ' ^pplica.^^onsy Further, the Board notes
that, pursuant to Sec-d.on 4906.07, Revised Code, the Board is
required to direct an investigation of the application and file a
written report of the investigation.

Buckeye Wind It ^^^on and Order (Mar. 229 2^^^) at 12. Additionally, Staff points out that
the shadow flicker report in the application was performed at Champaign's request, under
its witnesses' direct or indirect supervision. (Staff Reply Bre at 16-18.)
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Next, Champaign responds to ^.̂ Vs cmt^^^^n that the shadow fficker study was
^^^entafly flawed because the actual size of residences was not considered in the
^^ysi& Champaign points out that the model used very conservative assumptions,
including Wrb^es operating during aU d^yfigtht hour^ and a receptor that was exposed to
light on all sides. Furthermore, the field analysis of obstades that was mnducted for the
11 receptors iratial^y modeled to receive over 30 hours of shadow fficcer per ^ear, As a
result of the effect of ^eenira.^ three receptors were below the .30-hour threshold.
Champaign contends ffiat^ contrary to UNUss daim, the use of a field ^^is was
appropriate to estimate the effect of screening on the 11 residences. Champaign also
^gues ffiat the record does not support UNU"^ assertion that the 30-h^^ threshold should
apply to an entire nonpar-tici^ating property, rather than just res1dences. Champaign
contends that Champaign witness Speerschneider test`^"aed that the 30^our thTeshold has
multed in few complaints at wind projects, causing the logical conclusion that shadow
fficker on other parts of a ^^np^^pa-ting property will. not be an issue. (Co. Reply Pro at
30°31; Co. Ex, I at 86-87, Ex, P at 2,4; Tro at 265.)

Fwther6 ^bmnpm^ contends that StaW^ ^ecomxnend^d condition regarding
shadow ffi^^^ does not defer important siting .issue.^, but eml:ales Staff to enforce the
appropriate threshold of ^^ hours of shadow flicker per year for nonparticipating
residential structures. Finally, Champaign contends tlat this condition is enforceable
because sl^ow ^^^r caLn be predicted to the n-dnute based on the lomtion of the
receptor, twbf€^^, and suno FurffierK althougb L WU contends that Champaign's pro^osed
minimization measures. would force landowners to accept changes to their property,
Champwgn points out that the condition does not require residents to undertake
unwanted mitigation stepst (Co. Reply Brv at 29-31.)

The l^d finds tla#, in light of their experience and educ^^mal baq::k,^oun.ds,
Champaign witnesses Speerschneider and Poore were quala.£i.ed to offer testimony
regarding the shadow flicker report in the application and that Staff witness St^^^ was
also qualified to discuss tliis portion of the Staff Report. The Board also notes that no
expert testimony on shadow flicker was presented by my other party. Further, the Board
finds that the evidence in the record demonstrated that C1ampaign*^ shadow flicker
analysis ufillz^^ software commonly used and relied upon in the industry in order to
model projected s1^^o-tv flicker and t1at only eight ^onparUripa.t^^ or pending
residences were projectel, to receive over the 30ahour threshold, even under conservative
assumptions that the turbines wifl operate during aJi day.light hours and that the receptor
wffl be exposed to light on all sides. Further, although LTNU again argues that the Board is
+^^^erring important issues ^^^ as shadow flicker, the Board stresses that the shadow
flicker analysis considered the turbine model under consideration that represents the
^^^^^^^ scenario as to shadow flicker. Thus, even if Champaign selects one of the other
turbines under consideration, the shadow flicker wffl not exceed the amount projected
under the shadow f^^^ report. Further, Condition (47) does not defer issues to StafL but
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^eflects the Board^s c^^em-'dnati.®n of the appropriate amount of shadow flicker and gives
Staff the a^^ to enforce that d^^^hiation against Champwgn after the facility ^
constructed. (Staff Report at 33-34; Co. Ex. I at 85-87, Ex. P at 1^; Co. Ex. 5 at ^, Co. Ex. 9
at 1; Tr. at 265.)

Fir-ally, although ^^U --agues that Champwgnr^ proposed minimization r-wasw^
^ require noa^^artidpaftg homeowners to take unwanted action, ^ is not the case.
Staff^ recommended condition requires ffiat Champaign operate the facffitty so ffint no
more than 30 -hore.rs of shadowflicker per year are experienced at any nonparticipa.ting
sensitive receptor, and that a complaint resolution process be implernented through wtach
complaints ^el^^^^^o shadow flicker can be resolved. Champaign has merely noted that
adnimizatirsn measures can indud^ screening by vegetative planting, window treatments,
as ^^ as curtailment of operation ^^in^ select times. Consequently, Champaign has not
asserted that it intends to force changes to the prope-rty of unwiMn^ ^^^^antsb but has
listed multiple methods to ^^^^^ize shadow flicker at the eight receptors in question,
^^ch includes euxtailment of operatxon. during ^^ec-t times, The Board finds that, in light
of the intem-dttent nature of shadow ffi^ker and the ^^^^^^e niitigation methods, and
provided the ^hcate issued includes Staffa^ recommended Condition (47), as modified
by the Cond^^ons'and Conditions section of tils Opinion, Order, and Certificate, shadow
flicker concems are not so ex^^^^e as to render th.^ project contrary to the public interest
as require3. pursuant to Section 4906.10(A)^6^^ ^Mseci Codeo (Staff R^poTt at 33-34y Co:
Ex. I at 83^87, Ex. P at 1-6.)

E EmRffty values

In support of its apphcationd Cham^zugn subnuts the testimony of witness
Mark Thayer. ^ham^^^ witness Thayer tesbfies ftt^ in lus opuaonz the proposed
facility would have no impact on local ^^^^ values, based upon a study he coauthored
conducted by the ^^^^e Berkley Nati^rLd Laboratory (LBNL Study) that analyzed.
7,459 single family resiclences before, d^^& and after wind farm development in the
United States (TJS.)e Champaign asserts that the LBNL Study coxsidereI, these sales by
uss-n.g m.u1tiM^wiable -regression t^^ues, adjusted for the differences in each sale for
square footage, scenic views, ^ent market conditions, and various other pricing
components in order d-tat the ordy variable left was distance to a wind tuz.°bine. Further,
Champaign assem that the LBNL Study underwent statistical studies to verify the result^
in addition to being subject to ^^er. ^review. Additional^^ Champaign witness Thayer
utilizes four other empirical studies conducted since December 200% known as the
Hmman Stuclyr Carter Study, Clarkson Study, and Lernpater Study, that also came to the
conclusion that, post ^^eration/constxucdon, there was no identifiable ^ffer-t of wind
farms on nearby residential property vguesz Champaign witness Thayer fint^^r explains
that there may be negative property value effects in the posta^^^^ement9
precorLqfxu^^^ phase due to anti^pati^^ stigrna. However, he adds ffiat the anticipation
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stigx^a may be a result of -tY'ae pubhdt^ by opponents to the wind project, but that, once
coxxstrucUsan is complete, pric:^ ^ return to their former ^^^else (Co. Bra at 39-W; Co.
Repliy Br. at 32m34; Co, Exo 8 at 2-6,19,)

LTN'^ argues that, contrary to Cham.^^ign9^ assertions, the project will substantiaBy.
^^^uce the value of neighboring 1and andresit^^^^^^. In ^^^^ort, UNU cites '^ ^^^^onv
of UNU witness Michael ^cCam, a ^^^^^^iona1 appraiser, who opined that the proposed0
project ^ reduce the market value of properties in the immediate project area by 25 to 40
per^eent. UNU witness McCann"s opinion was based upon his knowledge of adua1 repeat
and paired sales of midential properties near wind farms, as well as a study known as the
LamirLc A^^raisaI. Study. UNU also critadzza Champaign ^itness, `i-hayer"s tesdmonya
arguing that hi-A testimony focused on elaborate statistical regression studies that are not
-reliabI^ for determining property value zelated to wind power projects. Further, UNU
criti^^^ Champaign witness 'Mayer'^ use of the LBNL Study, arguing that the property
value impacts associated v6th turbines were dituteld because ffie data set induded 7,459
separate property transactions near 24 wind farms in nine statesa Additionally, L.^
argues that the LBNL Study excluded data on sales that were c.learly ^^ed by the
presence of turbines, UNU concludes that, due to property value ^^^^, the Board
should require a condition requiring Champaign to offer nonparfi^pat^g landowners
price protection with a property value protection agreement. (UNU, Bra at 62-f4; UNT-T
Reply Rr. at 34-35a LTW Ex. 18 at 9a 11-1^^ ^; Tr. at 1083g 1^^,1^^^ ^^^)

Champaign replies that the Board should not rely on LNU witness McCann's own
study kaecause: it was not controlled for the many variables that can affect prices; it ufi^^^
a very small sample size that has not bem. tested for statistical si,^cances and LNU
witness McCann lacks the ,^ormas education and field experience to be qualified to conduct
true statistical studies. Champaign points out that ^U witness :^^am t^^^^ that he
had no trairting in statistics, lacked a college degree, and did not have a basic
understanding of regression analysis. Further, Champaign argues that, while UNU
witness McCann's study, is based on a ha-i-id-sele„ted.p smaU sam^^g of sales data, the
^BNL Study relied upon by Champaign witness Thayer is a peer-revi^^^^^
^^^^^hemive statist^r-al study that is more rehabIe ^^use it considered 7A59 home
sales before, dufings and after wind farm development. ^dditaona]lyy Champaign points
out that, although UN^} T,%dt^^ McCann criticized the LBNL Study for excluding certain
data ^oirits6 he testified that he did not know why these ^^ were excluded from the
study or whether the data points were outliers. Further, Chaxxg.paign argues that ^^^S
criticisms ignore the four other studies discussed by witness Tbayer, (^^ Brief at 4041;
Co. Reply Br. at 32-349 Co. Ex. 8 at ^^^ 19; Try at 1053-1054, 1057a1060r 1062o)

The Board is ndndful ftt five studies were presented by Applicant demcxstrating
thaa Similar wind projects in other lcmtions have not affected property values in those
areas and that two studies were presented by UNU dem^mtrat€ng that ^i-nd projects in
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other locations have reduced the market value of ^^^^rlies in the immediate project area.
However, the Board finds that the lack of a control group in UNU wit^^ McCannbs
study, s:reiaff sample size, and lack of testimony on statistical significance lessen the
credibility of this study. In particular, the Board notes that the LBINL Study ^^^ented by
Champaign was a peermrevlewed, compreh^^^ statistical study that considered a much
larger number of property t^ansach^ near 24 wind farms, with a ^ontml ^ou^^
Consequ^^^, m light of the studies in the record, the Board finds more reliable the
studi^ evincing that similar projects in other locations have not affected property values
in those areas, and tlat concerns with property values do not render the project ^^^^
to the public interest, convenience, and necessity. Additionally, in. light of the Board's
condusion, the Board finds it is ^^ssary to require Applicant to enter into a property
valUe protection agreement as a condition of the certificate. (Coo Ec. 8 at 2-6, 19; °TYo at
&47^3-1054p 1037-1060,, 1062.)

g° Operatss^^^ Noi^

In itr- application, Ch^^aign e>q>1ains that the ^exatiorual, noise ^sedated with
the fa€ffity wiU have a minimal impact on surrounding landownem, Champaign ^^inLs
out that it sited turbine locations in order to keep the modelei, sound level at
nonparhci^ating residences below the average sound level (Leq) for the site, plus
5 d.^^els WBA)9 comistent, noting this methodology is comi.stent with the Board's
acceptable noise conditoz°^ ^ recently approved faaht^ ^ficates. In support of its
assertion that the operational noise of the facahty ud1. provide ^^ unpa^^^
Champaign relies on the model^^ performed by Champaign witness Hessler, a noise
consultant, (Co. Exo l. at 73474^)

Champaign witness Hessler reasons that sound levels assor-iated with turbine
rotors correlate with meteorological tower data on wind speeds, indlca"dng that wind
speed accounts for the largest differential between turbine noise and background noise
levelss According to Champaign witness Hesslerp the wind speed differential, known as
the critica.l. wind speed, mults in a wind speed of 6 meters per ^ond. In establishing a
rdghi-time design goal, ^^^^aign witness Hessler ufilized the ea.d.cal wind speed to
det^^^ an average rugh.ttime Leq of 39 dBA. Therefore, Champa.€gnFs rdghttime noise
design goal for the projeqtK based on the average Leq of 39 dBA sound level, plus 5 dBAg is
44 dBA. (Co. Ex, 1 at 76; Co, Ex. 11 at 7; Co. Exo 11 at 5.)

Champaign witness Hessler explaim that his model focuses on the worst-case
scenario, meaning he ^^^^^ Champaign wid select the noisiest turbine model (Nordex)
of the five being comideredo The noise model indicates that, in order to ad-deve the 44
dBA design goal under the worst-case scenario, 16 of the turbines would need to be
operated in 1^w-noi^ mode to ensure sound levels below the 44. dBA. Cham^^^^s
application indicates ffiatd while some property boundaries may e)p^ence dBA levels as
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high as 52 dBA, aU nonparticipating residences ^ experience sound l^veh below 43
dBA, remaining outsid.^ the 44 dBA design goal. In additi.ori, the application provides ffia#
the ^^otity of n,^^^artia^pat^^ residences wcmld experience levels lower than 40 dBA4
based on the worst-cme scenarioe (Co. ^^. I at 76; Co. Ex. 11 at 7.)

In support of Champaign"s dBA design goal, '^ampaignwitness Hessler ^lahis
ffiat complaints are rare when sound levels remain below 45 dBAa pointing out t,-mt the
rate Of ^mPl.aints for project sound levels between 40 and 45 dBA is ^^^^ about 2 percent
of the population -Adt-dn 2,000 feet of a turbine. In addition, Champaign notes fi-mt the
World ^ealth. Organization (WHO) foun.d that an outside noise level of 40 dBA is
equivalent to the lowest ^^^erved ad-verse effect level for night noise, and that the W-Ht^
has a recommended interim target level of 55 dBA for outside night noise. (Co. Ex. 11, at
7.)

Regarding LFN from turbines, Champaign indicates that modem wind turbines do
not generate ^^^^^t LPN or infrasora.c noise. VVhl.^ Champaign witness Hessler
acknowledges that he is cu°a-ent^^ stud^^ ^ and infrasound noise m a pend.mg
Wisconsin proceeding; Champaign witness Mundt points out that there is no evidence to
support the claim that noise from wind turbines, indudi-€g infrasound noise, causes
adverse health effects, (Co. Ex. I at 77; Co, Ex. 29 at 28.)

UNU oPines that Champa.agn`s proposed design gcal of 44 dBA will cause
widespread di^mfort, ^^yance, sleep deprivation, and health disorders, In support of
its assertion, UNU rehes on the testimony of Richard Jamesp an ^mustical engineer,
indicating that Champaign's proposed noise hmtt is excessive, and Champaign's
methodology in caleWating its proposed noise limit is questionable and. contrary to
traditional acoustical engineering methodologiese Sp^^^^ ^U witness James
explauLs that the ambient background sound level must be measured to ^^^tely reflect
existing noise levels and should utihze the 1^90 metric as opposed to the Leq metric. UNU
explains that the L90 metric is preferable because it measure^ t^^ quietest 10 percent of a
time interval, filtering out ^^ort-term noise spikes. ^LTNU Bre at 21w29X Tro at 786-788.^

^U explahis that Champaign witness Hmlea^^^ background sound readings were
inconsistent and varied sa.bs#anti^^ between the reading statiomo UNU points out that
the daytime sound range varies as much as 11 dBA and the rdghttm^ ranges were up to 10
dBA apart;. Ii, addition, UNU alleges that al. ten noise stations were exposed to sa^° ^`cant
noise sou-rces, a^cludzn^ harvesting machinery and roads, elevating the sound levels at the
sites. IM also questioiis why (lampaign witness Hessler disregarded the results from
one of the testing stations, noting that the average dBAs are essentaaUy the same as the
averages from other mordt^rin^ sta#aoxs. While Champaign witness Hessler
acknowledged some of the wind noise in the background noise measurements result from
the sound of wind blowing through trees, ^U exp1ains tfat the inclusion of leaf nist^e in
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background noise measurements violates typical acousU^ practices. (UNU Br. at 21-24y
Ti-NU Exe 19 at 17a)

7.n addition, UNU states that Champaign witness ^^^lerss L90 background sound
level of 33 dBA is sigmficmit^y fugher than his 29 dBA €nti^ wmd speed mlcuIa^^ from
Buckeye 1§ and not€ceably lugher fl= LTNU vnt.i.ess Jam^^" measurement of 27 dBA, IJNU
witness James explains that conditions in the project area remain the same ^om the
previous background measurements, therefore, Champaign witness Hess1.^^^ previous
study results should stiU be vafidM  WW Bn at ^^^; UNU Exo 19 at 13.)

UNU also argues that the L90 metric is superior to the ^^ methodology that
Champaign witness T-^^^^^ ^fflized in his study. UNU witness James explains that the
acoustical en^^ering profession prefers the L90 sta^..^tical sound level, which measures
the quietest 10 percent inteival and identifies the sound level available to mask turbine
noise. In addition, UNU witness James ^^Wrw that the L90 measure removes sporadic
noise spikes that could taint the Leq noise study, which instead focuses on the average
^^ad. l.^el. during a specific measurement period. ^^ notes ^^ Champaign witness
Hessler°s consulting firm and his testimony in other proceedings supports the preference
^^ the um of the L90 metric. MM Br. at 26-28a)

`^^U witness James elaborates that ^ampaign-s p^oposed noise limits are flawed
as they ^^^ ordy on measurements representing windy conditiom, as stable atmospheric
condikiom n-.i.ght result in light winds at ground level but suffident wind conditions at the
level of the turbine blades to power the vAnd turbine. ^^ stable atmospheric condid^^
occur, UNU explains that there is no ground level wind noi^ to nui..^k the noise en-dtted
fTam the wind turbhws. In add;a.tion„ UNU a^^esfi€^^s whether the proposed project would
not ex-ceed, the design goal of 44 dMand points out that Champaign witness Hessler
relied on computer modeling software ^^ was not designed for wind tuibines. TJN-U
proposes that the sound levels estimated by Champaign be fncreased. by 5 dBA to more
accurately reflect actual noise levels4 as supported by UNU vAtness James's testimony.
(UNU Br, at 31--32; 34; UNU Ex. 19 at 15a18; Tr4 at 786-787.)

LTNT proposes that a design goal of 35 d^^ is more appropriate for the proposed
project. In support of its proposition, UNU witness James testifies that 10 percent of the
population experience annoyance with turbine noise level.^ of 30 to 35 dBA and 'd^
increases to 20 percent when exposed to turbine noise of 37o^ to 40 dBA. En addition, he
states that up to 36 percent of the population experiences annoyance at sound levels above
40 dBA^ In further support of UNL€'^ proposed 35 dBA design ^^^ LTNU witness James
points out that VMO recomm.ends, noise levels of 40 dBA or below, and the United States
^'PA suggests a standard of 30 dbA at night for rural regions. Further, U^U opines that
Cham^aignDs model does not accur.^tel^ ^^^^^^^t a worst-caw noise mode, as the Gamesa
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^97 model ^^ no low z^^^ operating mode, and ^^^du^ much louder noise than the
Nordex turbine model. (UNU Exo 19 at 14, Tr. 2793w2794^ 2946,)

In addition to its contentions with. Champaign's noise models conducted by
Champaign witness Hessler, UNU arga.^^ that Champaign failed to rnad^ or evaluate
LFN that is anticipated from the proposed project and, thus, failed to comply with Rule
4906-17^^^^^(2)(b), OAaCe UNU ^xpWm that the noise wind turbines produce is
primarfly L.FNN6 which travels fia.rthex and with less attenuation over distance that higher
frequency noise. Not only is LFN quantification feasible, UNU ^xpLmm, but UNr,7 witness
,^^^s and other acoustidam have measured LFN both inside and outside of homes near
wind ^^^s and ^^rd^ substantiaUy high levels of LFN. UNU adds that turbine
^^acWrers have LPN test data that can easily be modeled in ^^^eT to comply with Rule
4906-17-08(A)(2)(b)r O.A.C. (UNU Bre at 35w38<)

UNU conteiids that, in addition to annoyance, tarbine noise can lead to health
disorders for neighbors ^ving near the proposed pra^^^^ area. In support of its assertion,
LTNU relies on the testimony of audiologist Jerry Punch. ^^ witness Punch explains
that adverse health effects ^om noise begin between 30 and 40 dBA and worsm at 40 dBA,
as observed by WHO, with children and the elderly being ^^^ularly- vulnerable.
According to UNU witness Punch, audible sounds from wind turbines cim not only cause
annoyance but may also create stress, loss of concentration, loss of sleep, and may lead to
^^^^u-9 health consequences. (UNU Br, at 7-10^ ^^* Ex, 23 at 11a23,)

Whde UNU believes that the WHO's recommendation is important, UNU opines
that it would not provide .^^ffident protection for neighbors near wind turbines, because
t^birw noise is more intrusive, as evidenced by Dr. Punch's interview and visit with
families living near wind turbines. UNU vAt^^ Punch explains ffiat one family suffered
from pressure, pulsations, and tinnat^^ when nearby wind twbines were operating. (UNU
Ex, 23 at 20,)

UNU contends that nox^parta.cipa^g neighbors near the project footprint could be
adequately protec-ted from negative health consequences assoodated with turbine noise by
preventing any wind turbines from being located within 0.87 n-dles (4,594 f^) of
^^^partidpatan.g property owners. In support of its proposed 4,594 foot setback, ^TNU
witness Punch relies on two wind project stuAles that found residents located witbin 0.87
rniles of a wind turbine suffered more health consequences than those living at distances
greater than two ^^^ away. ^^ witness Punch adds that the health scores directly
correlate with noise exposure levels. ('^^ Br. at 15--189 UNU Exe 23 at 14-1fz)

UNU also expresses concern that the proposed noise standards pertain to
'residences of nonparticipating l^^^ownexsa as opposed to ^^pardeipating landowners"
property ^^^^^ ^^ reasons that the wind project should comply with appropriate noise
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^tandards at the property lines, not just the residencm, LNU notes that even Champaign
^^^ Hessler concedes that ^^paigngs consideration of only residences in ^aluating
noise levels could discourage property cswnen, from ut^^g their en^^ property. ^UNU
Br. at 38-399 Tr, at 744-745.^

Champaign asserts that there is no epidemiological evidence that conf€m%s that
residential p^DxiniiV near wind turbines can cause disease or sei^^ harm to human
healOL In support of its argument that turbine noise wi.l not cause health disorders,
Champaign relies on the tes#imrrn^ of witness Kenneth Mundt, an epidemiologist.
Charn.^^gn witness Mund^ ^^lams that, wkde some people may find tur°bme noise
d.^^acdng or ann^yin& there is no ^^^^^ or epideniiologi^ evidence to support
UN'^^^s cl^ that turbme noLse harms human health. Champaign wi^^^ Mundt adds
that it is ^^^^priate to conclude there are any ca^ health effects until there is
affirmative and qualitative sdenfifi^ evidence to support the premise. (Co. Ec, 29 at 1^,33-
38o)

Champaign argues that, not only are there no causal ^elatir^rwb^^s between turbine
noise and. health disorders, but the evidence presented by U.^ ^tness Punch is not
cred3.̀ b1e and shoidd be disregarded by the Board., Champaign wi^^ Mundt explah-Lg
that ^^ witness Punch relied on deposition transaipt.s from court proceedings to
develop his treatise and fafled to offer any dt^^ons or conduct an appropriate pear review
in support of his ^^ons, Champaign adds that ^elf-:^^^ortede sympt^^ are not
suffiden^ to aup^ork any causal connection and are unlikely to be objectively peer
reviewed by medical professionals. in addition, Champaip points out that, while UNU
witness Punch may be an expert in audiology, he is not a medical doctor and does nrA
um.derstand how infrasound can result in adverse health effects. (^^. Reply Br. at 3-4.)

Champaign urges the Board to di^^egud UNT,3'^ suggestion of a proposed setback
of 0.87 niiles, as it is ^^wTanted due to the lack of credible eviden^ ^up^^^ a causal
relationship between tuzbin^ noise and healtb probIenis< Spetificallyp ^^^aign points
out that UNU^ reliance on a study conducted by Dr. Michael ^^ssmk^aum faBs short of
epidemiological standards, as it relied on self-reported measures and uhhzed subjectively
titled surveys to ga-kk^er inf^^^ation. (Co, Ex. 29 at 30.)

Champaign notes that Champaign witness Hessler ufiifized the L90 meta.^ in taking
background m^^ements, Champaign explains that, while Champaign ^ itness Hessler
used Leq measurements as well,', INUs aT^^^^^^ are rn.,isguided because the relevant
co,.sid^ration is that the turbines are modeled for the project and the ^gh^^ noise ^fl
not exceed, 44 dBA, In ad.cidon, C^paign argues that UNU^ proposed sound ^^ati€^^
of 35 dBA is unwarranted and unnecessary. Champaign poixft out that, wMe WHO's
noise guidelines are merely recommendations, they are at odds with LTW6^
^econunend.ationF Further, Champaign provides that Champaign w-itness Hessler did
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add^^^^ UNU`^ ^neuns about stable atin^^ph^^^^ conditions in the adjudicatory ^earin&
noting that, while these con^ifaarm frequently om-ur, there are very few ^mplamtsy as long
as the 1ong-t^ noiw level remains below 45 ^BAe (Co> Reply Br, at 12-144)

Champaa^ responds to [^^^^ allegations of background noise int^^^nee by
pomt^^ out that ^^^^gn witness Hessler spoke with the majority of property owners
about their property activities and that there were no known harvest^^^ activities
^ccurTing during the study. Champaign adds that UNU'^ allegations of interference by
wind noise through leaves and grass is ^ounded, as Champaign witness Hessler
indicated that t^^^ was a correlation between wind speed and the L90 background levels,
which increased as the wind speed increased. Champaign 'T"At^^^ Hessler explains that,
wMIe there were some sound increases as a result of wind blowing through trees, it was
inevitable, considering measurements were taken over a period of 18 days. Champaign
points to LJNUwit^^^ James` study in which he took background measurements in areas
with trees and hedges. Finai].^, Champaign notes that property hn^ noise lintit^ are
^^^saryy as t^ point of a noise regulation is to control the noise where people spend
the majority of their time, particuhrly at riight (Co. Reply Br. at 10-12; Cos Ex1 1, Ex. 0 at
26; Tn at 774-775,1168-1169^)

Furthermore, Champaign ^^^s its appla^ation adequately addresses LFN and is
compliant with Rule 4906-17^8^^^(2)(b), O.A.C. Champaign points out that several
^ec^ons in its apphcabon ^ontam discussions of m^debng on lower ends of the ^^^^^
spectrum, as well ^.^a ^orination on low frequency levels from wind turbines, induc^g a
graph of field measurements indicating no significant LFN levels as a result of turbine
operation. Champaign argues it is a stretch for LTNU to use testimony of Champaign
witness Hessler from a separate state proceeding where he stated he wa., uncertain
whether homeowners were bothered. by LFN noise as supportive evidence that LFN ^
be heard and lead to serious health consequences. Accordingly, Champaign believes LFN
noise limits are unnecessary. (Co. Reply Br. at 18; Co. Ex.1 at 77-78p Tr. at 865--8669)

U^^ contends that, despite concluding there is no causal re1at€€onsidp between
wmd turbines and ^^^^^^^ health consequences, ^am^mgn witness Mundt is
unqualifted to ^onnulate this opinion because he has no trairdng in acoustics and has
never actually interviewed anyone suffering .1from health disorders due to wind turbine
noisee ^U adds that Champaign witness Mundt adwd^ed that it is common for
epidemiologists to have contrary opi^^^, and that it is impossible to per.^onn a perfect
epidemiological study. (^NU Br. at 17; UNU Reply Bra at 15; Tr. at 2863 28K 2885w2886.)

Staff indicates that, upon review of Champaign's noise modeling, it is unlikely that
the ^roz^st^ase scenario operation sc^.^. levels ^.^.l generate ^gh?ae noise le ^,Y^^ above
44 dBA for nonparticipating residences. In addition, Staff wiftiess Strom explains that, of
the two operating wind farms in Ohio, both of ^Wch have simflar noise conditions
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imposedm ordy two complaints have been received, one of wkich turned out to be noise
coming from an outside source and not a ^^d turbine. Nonetb+^^^^^ Staff recommends
that, a..^ a precaution, Clmnpaign operate its turbines at no more than 44 dBA during
^^ttime hours, and no more fl-mn the greater of 44 DBA or the actual ^easured amb^ent
Leq, p^^^ 5 dBA, at the location receptor during daytime hours. In 'ads^^^^^ Staff
recommends Champaign ^tablish a complaint resolution process for any complaints that
may arise due to excessive noise. Staff also explains that, w^.^ ^^ort-ter.^ ^eviati^^ are
likely, because they are impowib^^ to d^^emiine5 it is especially important to have a
complaint resolution process included in the certificate. (Staff Report at 59; 'I'r. at 2798-99)

Staff b^^^ves Champaign witness ^^^lerPs noise assew^a,ent was reasonable. ^^
acknowledges that both UNU witness James and Champaign witnws .^eWer u^^^
different methodologies in eftb.^shing their noise models. However, Staff notes that there
is no uniform standard that exists in this field of study and, therefore, the Board shcrWd
continue to review the studies on a case-by-case basis. Staff aidds that the focus ^^ould.
remain on the fact that the hke1hood of noise complaints is ^^, as long as the
average sound level ^emaim below 45 dBA, regardless of whether the aq or L90 model is
adopted. Staff witness Strom explaftis that, of the two ful1^ developed wind farms in OMo
with similar noise restrictions, ord^ two complamts have been raised mth Staff, one of
which was entirely urirelatec^ to wind turbine noise. Staff explains that this supports the
awerds^^ ^^ sound 1^^els below 45 dBA wffi result in mhiimg ccsmplaints, (Staff Hr, at
19-25; Tr. at 2798-2799s)

FuAhemore, Staff explains the noise tni^^ation condition recommended in the
Staff Repo€t wffl provi.^^ even more ^^^^^ noise limitations during the raghttime
b.ouTs in order to ensure noise levels are properly mitigated for nonparticipating prop"
owners. Therefore, Staff recommends the Board find that Cb.^paign"s noise assessment,
coupled with. ^taff,s proposed noise condition, are ^wsonable. (Staff Report at 59; Staff Bre
at ^^^^)

LINU questions the vahdity of Staff^ recommendations, noting Staff witness Strom
bas no traming in acoustical engineering, and he was unaware that UISW witness Milo
Schaffner, who lives in the Blue Creek 'Wind Farm footprint, is exp^^ena'ng c?^^mfo^
from the wind turbine noise. Regarding ^^^s noise recosunend^^^^^ LUSTU opines that
both Champaign witness Hessler and UNTIJ witness James testified that the Board should,
not ^ the Leq method to set the mghttame noise standard. UNU adds that the condition
allows for shork term d-u.^^^ion above ^e noise level and 1a^ noise protection for
nonparddp^^^ landowners' entire premises. UNU pois^ out that the condition again
wrongly relies on the Leq standard for daytime noise limitations, fails to employ a°a. LFN
standard, and does not ind^^^ the averaging period for calculating the ^^ ]in-dt^ of the
turbine noise. (UNU Reply Br, at 17¢190)
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^ .̀1amp^^^ believes that, by establishing a set d.BA limit during nighttime hours,
Staff fails to take into account potential increases in ambient noise ^t may occur during
periods of high winds. Champaign pointr, out ^^ Staff wi^^ ^^^^ agreed that turbine
noise may not be detectible if there is bigh, ambient ^^nd> (Co. Bre at 56-57; Cot Ex, 11 at 8m
9; Tr. at 2824-2825,)

The Board finds that, upcn review of the record, it is apparent that no party
disputes that operational noise is anticipated with the proposed projeck4 There is dispute,
however, as to whether the anticipated noise levels a.-, modeled by Champaign are
accurate and appropriate, and, if appropriate, w1-t^^r any adverse effects contrary to the
public in#^^^^^^ likely to occur as a result of the faci1ity"s opeTa^orW noise. The Board
must first d^enn^^^ if Cham^aign"s background noise evaluation is reliable. If
Champaign's studies are deemed to be reliable, we must next consider whether
Champaign"s design goal of 44 dBA is aligmd with the public interest and cDnszder
whether there is evidence to support a lower threshold or greater setbar-k requirements
^ what is proposed.

In begftming our analysis, we first look to the preconstruction background noi^
study conducted by ^^^aign. UNU alleges that Champaign"s noise study mntains
serious flaws leading to biased modeling figures, h^^^veTp we believe the record ^^s
that ^ampaa.Ws preconstruction bar-kground noise study ^ reliable. Whil e T. NU may be
^^^^ in that the project fxvtpx^^^ covers an area where fara^g machinery and grain
d^^^ could ^^^enti^y influence backgmund nr^^ levels, Champaign witness Hessler
explains that he was not aware of any such activity occurring during the time of his st.xdy.
In addition, the photographs contained within Champaign's application support
Champaign. w-itn^^ Hessler's assertion that harvesting was mostly complete at the time of
his study and there were no outlying readings to indicate potential influence of farm
Machinery_ Furthe:r^ to the extent some of Champaign'^ stations may have been located
near trees or grasses, we note ^t it is inevitable that some stations may ocmiox^^
include outdoor noise from surrounding vegetation. It is disingenuous for UNUTt® point
this out as a flaw when both Champaign. witness Hessler and UNU witness James
indicated at hearing that there was some degree of noise being obserred as a result of
n^^ vegetation and wildlife. Accordingly, we see no undue influence or bias in
Champaign's preconstruction b^^^ound noise stud.y. (Co. Ex. 1., Ex. 0 at 9a10; Tr, at
769m7706 775, 1168-1169o)

Tun'dng to Champaign's noise modeling, ^U and ^^paign dispute whether
^^^aignP^ use of the Leq metric was 'mapprc^pnate in establishing background noise
figures. Although the evidence in the record indicates that the L90 noise ^^^^ is a higher
threshold by measuring the quietest 10 percent of a time interval, there is no credible
evidence that the use of the Leq to ^^ab^sh the background sound level is in ^^my
unreasonable or ^apprnpriate. Rather, the evidence p^esmted focuses on the fact ffiat
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b^cau^^ the L90 metric is a higher noise threshold it ahou3,d be adopted. However, we
^eheve that the reliability of the ^^ is ^ ^^^^^priate, as it represents an average
background sound level over a ten minute pi^e and, 'Whil^ we note that Champaign
witness Hessler concedes that he normally utihzes the L90 stan1azd9 the evidence
presented in this case supports our finding that the Uq is a reasonable standard. We
appredate UNUs effort to promote the higher L90 met-wdologya but, ulfimately8 the
record is devoid of any evidence that supports a finding that the Leq is ^easonable or
that it ^^^ssary for the Board to depart in our conclu-sion in t^^ case from recent Board
precedents '^^ ^oint out that the goven-dng statute is devoid of any mandate that
applicants have to utilize a metrk higher than the Leq, and we find that the Leq metric is
reasonable and protects the ^^bhc interest, (UNU Ex919 at 12^169 Tra at 794, 795-797.) .

NW, the Board wffl deterna,ne the appropriate design goal for the propased
project. WtiaDy, we note ftt LTNU, Staff, and. Champaign all agree that the appropriate
starfing point is to utihze a threshold of 5 dBA over the average ambient nighttime noise
level.. Champaign and. t^^ propose ambient noise levels of 39 plus 5 dBA and 30 plus 5
dBA, respectively. Therefore, taking into consideration a 5 dBA threshold, ^^ proposes
a goal of 35 dBA, while ^^^aign9s applicati^r. proposp-s a goal of 44 dBAr  Much of
UNUgs rationale in support of the 35 dBA tixnit relies on its arguments that turbine noise
above 35 dBA causes unacceptable l^vels of mm^^^ce and sleep disturbance, which, in
turn, r-a^s negative health consequences. Despite UNlYs attempts to persuade the
Board through the use of emotional rhetoric and the parade of negative scm-whos that
could occur upon approval of the proposed project, we find that UNL'^& evidence in
support of afleged health cox^quences lacks credibffity. (Staff Report at 32ri339 I.l^U Ex.
19at10,CooEx011 at4-5.)

As Champaign witness Mundt points out, UNU°s reliance on UNU watness Punch's
treat^ is milsocledb as the article not only failed to undergo proper peer ^evi^ or
sdentific analysis, but ^ relied exdre^ivel^ on ^^^ ^^^orted complaints or symptoms of
health effects, which casts doubt over the treatise's findings. Likewise, UNU's reliance on
Dr, Michae.l. ^^^unbaum"s study in requesting a 4,594 foot setback from ^^^p"
boundaries relies on self-reported health effects, and failed to meet epid.^^^ogiad
standards to prove an actual causal. connection between turbine noise and health effect&
T`k^e Board cannot in good consdmce find that health disord^ are caused by wind
t^bine noise based on UNU's reliance on studies that were not properly peer reviewed
and ^^ formed on the basis of self-reporting. Accordingly, the Board finds that LINU°s
requests for a raindm.um turbine setback of 4,594 feet and the imposition of noise ^irndts at
property lines be denied, as there is no record support for C jNU's claims of adverse health
effects. As discussed below, we believe the in^^^on of Staff's recommended condition for
a n^^^ compW^t resolution process provides continued protection of the public interest
by providing a procedure that w`^ ensure nc^^^^^icipat^^ property ^^^^ use and
enjoyment of ffieir property ^ll not be compromised by the operation of the proposed
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faci1ity. The Board emphasizes that the worst^^^ scenario noise limits wiu be strictly
enforced and nor^^artics.pati.ng landowners wiR have a remed^^ ^^oem in the event noise
levels exceed what is approved herein. (Co. Reply Br. at 4; Co. Ex. 29 at 30.)

Tun-dn^ back to UNU^ request for a design goal of 35 dBA, UNU ar^^e-4 ftt, in
the absence of a reasonable noise limit, the proposed project wM cause ^^^^ annoyance
to neighboring landowners in the proposed project's footprint. We understand ^^^^
assertion that any new project may possibly cause incidents of annoyance, but we find.
Uws proposed limit of 35 dBA to be ^^o exfremeo As both UNU and Champaign
acknowledge, WHO detemiined that a nighttime sound level of 40 dBA is the flu°^shold at
which sound goes from being relatively mmoticed to intrusive and ^^yinge Therefore,
based on the record, we find UNUs prs^^osed design goal of 35 dBA is unreasonably
restrictiveQ The or-dy other figure recommended in the record is the 44 dBAs w^ch
Champaign proposes and Staff recommends. Based on the determmataon of the average
ambient rdght^^^ noise level of 39 dBAF and upon the addition of 5 ^BA to the rdghtt^^
average, we believe a design goal of 44 dBA is a ^^awnab1e and appropriate level that is
supported by the record in this case. The basis of this figa re is consistent with both UNU
and ^^pai^^^ agreement that a threshold of 5 d^^ over the nighttime average is
appropriate, and is consistent with public policy, as approximately 98 percent of the
population would take no issue of a project sound level betwem 40 and 45 dBAe We
realize that ffiis figure also means that the rate of complaints at sound levels of 40 to 45
^BA is 2 percent. However, we believe that Staff's recommended condition, which caUs
for Champaign to mtabh^^ a complaint ^^lutio^ process, will protect the public interest
by ensuring ffiat nonparticipating residents will have an avenue by which their concem^
about unacceptable levels of noise for the proposed project can be resolved. (UNU Exo 19
at 10; Co. Ex. 11 at 7; Tr. at 738.)

We find that Staff's proposed complaint resolution process adequately addresses
^^^ ^on^^ by prote-.zting the popaalation in the footprint in the event there are sh€^^
term deviations above the 44 dBA nighttime design goal and the overa.fl 50 dBA d^^igm
Furthermore, Staff^.^ recommended condition also addresses UW^ ^oncems that
^^^paigri's model does not represent a ^orst-ca.s^ scenario noise mode, as this condition
mmdates that Champaign cannot operate any turbine, regardless of whd.r-h of the five is
ult€mate1y s-dected, at levels exceeding 44 dBA at mghta However, we agree with TJNU
that Staffs condition should include an Leq averagmg system to define what a short -term
deviation is and, accordingly, we believe Lla^ condition should be amended to prot^ any
nonparticipating residents from an average Leq of 44 ^BA over a 50-minute time ^edod.

Regarding UNLJ"s a1legations that Champaign's application fails to adequately
addrms LM we first tum to the rWe before ^o Rule 4906-17^^^^(2)(b), O.A.C.,
provides that the applicant shall evaluate and describe the cumulative operation noise
levels for the wind facffity when modeling the operational noise levels and, among other
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t,hin^^ should consider LFN levels. Upon our review of the application, we believe
Cbmnpaign adequately considers and addresses LFN. In its application, ^^^aigw^
model input sound power level considers ^ emiwicaxs from the noisiest turbine model
(Nordex 100) and calculates frequency dependent propagation losses, incl^^^ ground
and air absorption. Not only does Champaign include LFN in its modeling, but it
^^dmnes the argument that tmbin^^ produce high levels of L.^.7' by explaixdng that windm
induced n-d^^^hon^ error can cause fal^^signal andicators of LFNE even when a wind
turbine is not present in noise c^alcWations. Accordingly, as Champaign's modchn^
adequately ad.^esses the presence of LPN for the proposed project, we find an LFN lin-tit
is unnecessary. Even if the remrd contained credible evidence indicating the ;^^^mnce of
LFN being emitted from wind turbines, the remrd confinns that there are no proven lbiks
between turbine noise and adverse health effects. (Co. Ex01, Ex5 0 at 30-33a 39-414)

h. Construction Nc^^^^

^hamP^ign indicates that coristruction activities assodated with the proposed
^^oject WW be temporary m nature and, at most, sound levels ranging from 56 to 63 dBA
could occur over several weeks at homes nearest to the.turbine sites. Champaign notes
that the application indudes a proposal to mitigate noise by utfizing mufflers and hm-dting
comtructa.^^ hours to x^ormal working hours, (Co. F-x. I at 70-72, 79>)

. Staff notes that any adveTse impacts of ^^ction noise wiD be mfi-tinW as the
mnstruc-t€on, acti.^ities are tempr^ary and intermittent in nature, and ^cm away ^^m
most rekd^ntial structu^^^ Staff ^omxn^ds that, m or€fer to emua°e impacts are hw€ted
to daytime hours, cons f^ction activities shall be bmit^d to the b.r^u-rs of 7.00 a.,mo to 7-00
psmR On brief, Staff recommends the addition of a provision that ^ould allow night
construction, as long as it does not increase noise levels at sensitive receptors. (Staff
Report at .32,57; Staff Br. at.40)

Champaign requests a modification to Staffs ^^^mraended condition to permit
construction that is safer during lr^iver wind t^xg.e frames that often occur in the everdng
hours past 7.00 p,m. In support of its request, Champaign exp1aim that the Board
previously approved a shrdlar condition in In the ,^^^^ of the .^^^icatiat^ of Black Fork Wind
Energy, LLC, Case No.10-2865-EL-BGNr Opinion and Order (January 23,2012) (Black Fork3.
(Co f''ax 5 at 24; Tr, at 391-393,)

LTNU believes that Staff'^ proposal to allow night ^onstrucdon if it does not increase
noise levels to be ^^^asonabl^ compromise and recommends the Board adopt the
condition (UNU Reply Bra at 19).

The Board ^oncludes that, based on the record, Champaign has appropriately
considered potentW construction noise impacts associated with construction of the
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pr^^^sed projeke Wh.i^ ^amp^^ ^ro^ser, to amend St.aff^ condition to a.I^^ for
nighttime comfc^^on of cerWn aspects of the ^^opowd project, we agree with UNU that
StaT^ proposal is an appropriate compron-dses Staff^ proposal not only allows for
construction, as long as it does not increase noise ^^vels, but it protects neighboring
property owners from any nighttime noise disturbances, Accordingly, the Board finds
that the issue of construction no`^^ with the inciusi^^ of Staff's recommended. Condition
(35), as arne°a.ded. m brief, is n9^ contrary to the public interest.

i. ^^^dusi^n

Based on c^^ review of the record, the statutory requirements set forth in Chapter
4906, Revised Code, and the ^rguments, raised by the pardes in regard to setbacks in
general, as well as ^^^^ in relation to blade shear, ice, throw, fire, aesthetics, shadow
Ri^^^^ property values, and nolse4 the Board ^^^udes, for the reasms rnore speci^^^
set forth above, that the setbacks for the proposed fadli^ set forth in the application, as
modified herein, are appropriate and ^^^^^ a fmd..^^ that the proposed project is in the
public interest, ^on^enie-ncei and necessity.

3. CQ^.^^^a^^ Sy^^^^ ^terfex°^ce

In its application, ^harn^^^ states that it hired a contractor, Comseardi, to
conduct analyses of off-^ television reception, AM/1-M broadcast station opex°atimsf
licemed microwave paths, and xn,obil^ phone carrier services in the vzch-dty of the project
area. (Co. Exti 1 at 153.)

Off-air television sfia#ions transn.i^ broadcast signals from terrestrially located
facilities ^^ can be remived directly by a television receiver or ^ouse-mounted anterm.
According to the app.^^atiora{ the results of the off-air tei^^^n arWysw md.icated that
there are 127 off-air television ^^atic^m witbixa 150 kilometers of the project area. However,
stations most likely to produce c^^ ^^ coverage to Champaign County are those located at
a distance of 40.4 mfles or 1ess. IA'i^n this area, there are 24 licensed and operabn^
stations. Thirteen of these stations include iow^wer digital stations or fxansl^^orsq which
tyTi^^^ have limited range and lin-ited pxo^amniango The application states ^t the
turbines are located beyond the coverage area of aff 13 low-power ^tati€^m and tramlators9
thus, where will be no impact to these stations. (Co. Ex. I at 153-154.)

Champaign also notes that it can be expected that the 11 full-power stations may
suffer some degradation of off-air television signal reception once the proposed fadlity is
constructed, as a resa.,ilt of television signal attenuation or refl^on caused by one or more
of the ^^binese The application notes that this affect is due W the relative location of the
off-aft tei^^isi^^ antenna, turbines, and the point of reception. The application ^^er
notes that, based on the low number of channels available ands because the closest full
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Pc^wer station is 29 udles away, it is unlikely that off-air television stations are the priniarr
mode of television service for the local communities. Nevertheless, ^^pai^ asserts
that, if the ^^^powd facalit^ resu1ts in impacts to existing off-air television coverage,
Applicant wM ad^^^ and resolve each problem inda.^^^uaUy by offering cable television
hookups or direct brr^^deut reception syst^^ (^. Ex. 1 at 154o)

Regarding the AM/FM analysis, Comsearch id.^^^^ one AM station within
18,6 miles of the project, and, notes that problems with AM broadcast coverage ^ occur
when stations witre directive antennas are located wiffiin 2 niUes of turbines or when
stations with nandirec;ti.^e ant^^ are located vnffiin 0e5 mile< Consequently,
Champaign notes that, as the ^^sest AM station is 18^6 miles from the project, no
degradation of AM broadcast coverage is antffdpated4 Comsearch also determined that
two FM stations are ^ocated witfin 18e6 miles of ffie project, and notes that a separation
distance of 2.5 miles is recommended for FM stations. Champaign asserts that one FM
station is lomted 147 miles from the nearest proposed turbine site, which may cause a
slight reduction in the range obstructed by the turbffie; however, the area ampacted
consists of approximately 1408 acres of active f^-rm fields, so there ^ be no loss of
coverage at any strx^^ or madway. (Co. ^. I at 154-155a)

:.^^^wave telecommunications systems are wireless ^oint -toapoi.a.^t links that
commuzia€at^ between two antennas and require dear line-of-sight conditions between
each antennao The applicat^^^ provides that ^^^^rch found. 14 ud^^^av^ paffis in the
vicinity of the proposed facility. Champaign states that, to ^^^e an uninterrupted 1^e of
commur-.€cat€om, a micrs^ivave link should be cleara, not ^^y along the ^^ between the
center point of each antwna6 but also wit:-dn a mathematical distance around the center
axis known as the Fresnel Zone, The application indicates that Comsearch calculated a
worst-case ^^esn^ Lxnie for each of the microwave patbs identified and determined that
none of the turbines conflict with mi-crs^wave patfs axd. no degradation of microwave
teleconununications is ant.idpatei. (Co. Ex. I at 15.50)

Comsearch investigated the potential impact of wind turbines on mobile phone
operations in and around the proposed project. Con-Lwwch found 18 mobil^ phone
services across three frequency bands and noted that phone signals are typically not
affected by physical structures because the widibs of the signal ^^ very wide and wrap
around objects. Further, Comsearch found that the mobile phone network comsists of
multiple base statiom designed to shift adjacent base stations to make a ^onnections
Comsearch concludes that the presence of turbines ^ould not require a spedal setback for
sa.gTml obstruction consideration and that electromagnetic interference wiB not affect
mobile telephone ^^^e in the vicinity of the proposed fac€Jity. (Coo Ex,. 1 at 155-l36f
Ex. T.)
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T°ae Staff Report indicates ffiaf wmd turba^^^ can ^^tenfiaUy mterf^e with a^ilian
'Ind mih" radar in some scenariose Staff notes that a notification letter was sent to
National 'I'elecoxxm^^^^^n and ^ormation Adrr^stratlo-n OMA) on October 11, 2012,
and that NTTA provided p1^ for the ^^^^osed, .^^^^ to the fedeml agencies ^^^esmted
in the Interd^^^^^^t Radio Advisory Cc^^ftee, wMch did not identify any ^nce^^.^
regarding blockage of comm^.mi^^ons systems. Therefore, Staff asserts that no im^actg to
rad^ systems are expected, but asserts that Applicant should be required to mitigate an^
^uch 1^^acts if they are observed during operation of the facility, as outlined in the
recommended conditions in the Staff Report. (Staff Report at 36; Co, Ex, I at 156y)

Urbana. asserts ffiat, in addition to television, radio, rnicr^^^^^ ^atlisa and mobile
phone czperat€orw, Champaign should alw have induded public safety communications in
its report. Urbana asserts that it will be implementing a Multi-Agency RacU^
Commutdcatas^^ System f-or voice conununa.^atiom in the near future, citing the testimony
of Urbana witness Mindy North, and. contends that, although Co^^rc-h reported that the
turbines will not affect mobile telephone service, any additional interference could delay
an emergency response. Additionally, Urbana asserts that tecln-aol.ogiml mnovabo^ could
pose new problems to public safety and contends that, consequently, the Board should
require a condition that Champaign perform an updated analysis of communications
impacts every two years and n-dtigafie any impacts, In its brief, the County/Towns1ups
jo1^ ^ argument, stating that the Board should require a condition to prevent
interference to the countywid.e 9w1W1 system due to con^ms about potential interference
with wirel.em phone sipal^. (Urbana Br, at 9m11b Urbana Reply Br,,, Appendix A at 5;
County/Townships By> at 16; City Ex. 11, at 2,Tra at 1296,1884q)

Champaign replies to the argLunenLs made by Urbana aLnd the County/Townships
by nc^^g that Staff^ ^^nimended conditions to the certificate require Champaign to
complete a study and mitigate any interference it radght discover. Champaign asserts that
these conditions are appropriate given that little to no interference was discovered as set
forth in the application, and that a reevaluation every two years of the area wowd be
burdensome and unnecmary, (Co. Reply Br. at 47, Staff Report at 35-36.)

The Board notes that ^taff°^ recommended Condition (50) requires Applicant to
n-atigate all obseTved impacts to udcro-^av^ paths and systems identified in the
comm^^^^^^ studies. The Board also notes that ^Urbana witness North testified on
^^ss-ecaminati^n that she hiad not reviewed the Staff Report prior ta being on the stand
and was not aware that Staff and Applicant had c^nduded the turbines were not expected
to affect mobile telephone service. Considering Staff's recommended condition and tl-aat
the ^^mm^cafiiom study included with the application indicated ffiat phone signals are °
typically not affected by physical struchzes; #^t mobile phone networks can shift adjacent
base stations to make a connectior^; and that electmmagnetic mt^^^rence will not affect
mobile telephone service near the proposed fadd,tys the Board finds that Urbana's and the
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County/ Tr^vffisidps9 requested modification is umecessaq, (Staff Report at 36; Co. ^^ I
at 153-156, Ex. T; Tra at 2184^ 2192.)

4. '1'raf^"'ac and `I ^^ ^rtafion

According to the application, state and local roads in the vi^^ of the proposed
project will experience increased traffic during construction due to delivery of materials
and equipment. As part of the application, Champaign caused a Route ^val^^bo^ Study
to be ^erforrneda ':1h^ study condudes that, wM1^ suffident infrastructure exists via
^^y and secondary roads to transport the turbine components, a number of
intersection and sharp curve radH improvements wi1T be required. Additionally, the study
concludes that a ^^^ortai^on provider experienced with ^^ized loads wiu be engaged
in the final route study, ^^Wch wa.ll be ^^^^on-ned in conjunction with ^pecW hau1hig
pem,dt ^romsses for ODOT. (Co. Ex 1x Ex. E at 1-2, I5o)

5. Landowner ^am

The Staff Report indicates that the construction of the fadlity involves lease of
private land from approximately 100 landowners, collectively comprising approximately
13,500 acres. AdditionaUy, Staff notes that the standardized lease for tW.^ project lndud^^
a 25-year term with an option to extend for two additional 10-year terms. Staff hnther
indicates that the 1^ase payments wiU be provided to local landowners ^artidpat%ng in the
project and that Applicant expects ^uch payments to enhance the ability of those in the
eocultural industry to continue fanninga Finally, a consultant engaged by Applicant has
esfimated total lease payments to be $975,000 per years (Staff Report at 47; Co. Ex.1. at 4,
141, Ex. G at 14.)

6. Roads and Add^s

Champaign engaged ^^ & Associates to conduct the preI^ary Route
^valuation Study. Champaign hufica^^^ that 1nterstafie 70 and U.S. Route 33 will be the
primary roads used to access the project area. In. addition., the roads used to t^^^
materials and equipment ^ be documented by video prior to construction
commencement and rehuned. to ^reco^truchoz^ ^ondiu.on after completion of
^onstructaono (Co. Ex. 1 at 78,156-1.59.)

The Staff Report notes that the delivery of materials and ^^^^^ent will impact
local roads and ffiat township and county roads could be damaged by co^truda^n and
material delivery equipment. Further, Staff indicates that some mrxdl^ca^ons to local
roads would be needed, includi.^^ ^^pamxon of intersections, subsurface dr%Hing and test
borings, temporary turnouts, and gravel access roads. Staff notes further that, once
deliveries ^e completed, temporary roads and gravel roads would be removed and
disturbed areas would be restored to previous conditions, unless requested otherwise by
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^^ ^^^p" owner or county en^eer. Staff ^ecomm ends that conditions be induded
that require Applicant to make aU necessary i-nprc^^ements to roads used for the project,
repair aU damage to roads, and enter into a road use agreement with tho county engineer.
(Staff Report at 29<^

The ^ounty/°^^^^^ ^dawwl^dge Staffls pi°opceed road. use agreement, but
contend that testimony from County/Township wit^^^ Wendel, County Engineer for
Van ^^^ ^^^mty4 Ohio, demonstrates th.-at ^^gotzat$.om for a .road. use agreement can be
lengthy and a `'headacheX6 for the parties to the agreement, as that was the witness"s
experience i-n Van Wert County. Further, the County/Townships contend that the boards
of township trustees are responsible for township roads and they should be included in
negotiations of road use agreements. Con^quentty, the ^ount^/TownsMps contend ffiat
the Board should establish a ccmditis^n mandating Apphcant to "`meet'^ requirements" of
the ^^ant township, the cotuity engineer, and the director of ODO'^ ^gars3inp the use of
roads and bridges, and to ^xecute such agreement in writing. The County/Townships did
not subn-dt complete wording for its proposed condition nor did they define ffie phrase
"meet the .^^^^^ement&a^ (^ount^/Tcs^l-dps Br. at 8-11^ County Towrw4-dps Reply Brs at
^^; Tr. at 2319, 2335-2339)

Urbana acknowledges that the ^^ehniinary route plan in. the apghcatic^^ shows that
turbine components wfll not be transported tbxough Urbana, but contend.s that Staff's
proposed conditions regarding roads and bridges should be mod^'i.ed to indude the
Urbana city engineer, dain-dng that it is likely subcontractors will haul construction
^tenals for the project ftwough Urbana (Urbana Br. at 6-7, Urbana Reply Brs{ Appendix A
at 2).

Champaign responds to the arguments of the County/Towmhdps by contending
that the terminology used by the County/Township wems to be intended to aut^^aticaUy
hold Ap^^cant to the requirements of the parties without any ability to negotiate the terms
of the a^eement. Chainpaign submits ffiat Staffs proposed conditions a.xe appropriate to
address any repair co^^emss Further, ^^paign points out t-tat Staff's conz^itiong
require Applicant to enter into a road. use agreement with the "`^ounty Engineer(s) or
other appropriate public authorityjJ69 whicb, could include the relevant t^wnsMpa
Addit^nally9 Champaign argues that Uxb^^s recommendat^.on that these condhi^ons
include the Urbana city en^eer is unnecessary because the prefi.^dn^^ route study m the
application shows that turbine components will not be t^^^^rted through Urbana.
Further, Champaign poirab- out that, although Urbana has raised concerns as to
stib^ontractoxsq those sub^cm^actors would be subject to Urbanar^ ^^dng road
^^stri^^m and the city has acknowledged that it can enter into road. use maintenance
agreements with any subcontractors hired. (Co. Reply Br, at 46-47<)
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`^e Board finds that Staffs proposed conditions requiring Applicant to repair
damage to ^overmnentmmaintained roads and bri.^^es caused by ^^^rucd^n achvity and
to ^^eT mto a road use agreement with the county engineer(s) or other appropriate public
authority is reasonable and appropriate. The Board is mindful of the County/Tcswrgsbip'
argument ffiat negotiating a road use ^^eement could be lengthy or bothersome for
p^^^^ howeverr the Board is unclear how requiring Applicant to e'a^eet the
zec^^emen^^' of various entitaes would ^evi^^e these c®^^^ and cultivate fair
negc^tiationse Additi^^^ the testimony of the County/Towmbipss witness Shokouhi,
the Champaign County Engineerrt reflected ^t he had not actuaU^ read ^^^ proposed
conditions ^gaxding the road use agreement prior to f^hn^ his ^^sthnonye Purther, the
Board notes that Urbana could enter ^^^ road use mmntenan^ agreements with any
subwn^^cto^^ ^ed'by Applicant. Upon consideration of ^ of the evidence of record,
the Board finds that ^taWs proposed condition is the best ^ra^cal option available to
ensure that the project serves the public interest, converdence4 and necessity. (Co. Ex_ 1 at
78,156--159^ St-aff Report at 29; Tre at 1858m1859.)

7: ^^mrnissionin^

Jn its application, Champaigii notes that ^^^^^ grade wind turbines have a
typical life ecpeLtancy of 20 to 25 years and the current trend m the wind industry is to
replace older wind energy projects by upgrading old equipment with more efficient
turbinese where the turbines are nonoperafi^onal for ^ extended penod of time, however,
Champaign expla^ that they will be ^^^^^^^^on^^. Champaign contends that
decommimion.in^ indud^ two componentso removal of fa€^ty unp^ovem^ts and
financial awurance. According to Champaign, removal of the facility improvements
mv^^ves the d^^^antling and removal of the .^^cihti^^ and other a:a^^^ground prop^^
owned or installed by Champaign. ^lo^^ground property, such as foundations and
buried lines, ^ be removed to a minimum depth of 36 Riches. ^ This portion of the
decommissioning process alsso includes regrading disturbed areas and restoration of
r-lop^^ and contours to their original grade. Champaign goes on to discuss financial
assurance and explains that Champaign will post and maintain financial assurance in the
mn+^^^ of ^5,000 per turbine priiD^ to construction of each turbine until the fadlity has
been opera#^onal for one year. Thereafter, an mdependent and .^^^^^ed engineer wi1
estimate the total cost of d.^^^^ionin^ and the ^^ deconunissi^^^ costs (I^ the
salvage value -of the equipment). Champaign ^^ that tWs permturbine estimate wiU be
su,^^^^ for Staff review and approval after one year of operation and every third year
-^^^^eafter^ After Staff approval, Champaign wiU post and maintain ^^dal ^^^^ce in
an amount equal to the net decommissioning c€^stso (Coo Ex4 I at 159a160^)

Staff states fl-Lat it is ordy appropriate to offset the total decommissioning costs iv°ath
the salvage value when no other person or entity holds a lien ^^^t the property.
Further, Staff asserts that it is unc.^ whether the $5,000 proposed by Applicant would be
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suffica.ent fmancial. ^urance for the first year of the project. Consequently, Staff
rec+^nimends several cmdit^ons to ensure ^^^bihty of sufficient funds for
decommissioning, including Appiicant's, provision of a final decommissioning plan to
Staff and the county engineer(s) at least 30 days prior to the ^rec^^^ction ^onfffencem
.fihng of a revised c^^^^^^^iordra,^ ^Lan with Staff and the county engineer(s) every five
years from the commencement of construction; complete decommissioning of the facffity
or individual wind turbines within 12 months after the end of the useful life; and removal
of turbines off site, removal of associated fadliti^, and removal of physical material, and
repair of damaged field tile systems. Further, Staff recommends a condition requiring
Applicant t^^retain. an independent, registered professional engineer to estimate the #oW
cost of d^^mniassion^g in current dollars, without regard to salvage value of equipment,
converted to a per-turbine basis and conducted every five years. Staff hut^^
^ecD^mends that Applicant post and maintain for ^ecomniissi^^^ an amount equal to
the per-t^^ine decommissioning cost multiplied by the sum of the number of turbines
constructed and under ^onstru^on9 (Staff Br. at 45-461 Staff Report at 36, 60-62e)

In its brief, Charnpa.ign asserts its position that no decommissioning funds are
necessary in the beginning of turbine operation, citing the testimony of Champaign
vvitn^ ^^^^schneia^^r that the possibility a newly built project wrsuld. be
dewna.nissi^^^^ is ^^acHcaUy zero, because ^^wly ingt'aRed tedmology is sfill useful and
higMy valuable. Consequently, C.^^^gn argues that Staff should revise its proposed
condition regarding finan^ assurance. (Co. Br> at 29-30p '^^. at 128r 133-134.)

The County/Townships support Staff^^ proposed conditions regarding
decommissioning; however, they ^^^^^e that the ftnanc^l assurance posted should be
equal to the aggregate cost of decommissioning every planned turbine, not solely the oost
of a^^^^ssitsning for each turbine actually constructed or under cmistrucdono Furffier,
the ^ounty /7"a^wnshi^^ advocate that Applicant be required to file a revised
^ ^^^ssioning plan with Staff and the county engineer(s) every t^^ years instead of
every five years, citing the testimony of County1Townsl-dps witness Knauth.
(CountylTownshps Br, at 11-13; County/Townships Reply Br. at Mq Trs at 1377, 1384,
1386-138e ,I.390.)

In its reply brief, Champaign responds to the Qamty/Township^^ .6,mmtrr
cOntending that the County/Townships have failed to support their request that the
dec^mmissioWng plan be revised every ffir^ years and that tM^ request is economically
um^saxyo Further, ^ampaign, contends that the ^ount^/Towraslii^^l and staf'9^
^^^endations that the finandal assurance posted should 1e equal to the total
d^ommissicsi-dn^ costs rather than on a ^^r-tu°bine basis would require Champaign to
POst money for turbines that may not yet be in existence. (Co. Reply Br. at 48s)
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In its rePlY brief, Staff points out that its proposed condition m^tches financa.^l
assurances to the actual turbines that must be decommissioned, both comtxuck^^ or un1^r
amsirucHon, which di-ffers from the County/Townships' argument that Champaign
should post flmncial assurance for surm to ^ecomn-dnion afl tidblnes planned regardless
of the number conm,^^ed or ^de-, constructaoPq , Staff asserts that the
^^unty/Townships9 appmar-h requires excessive assurances and costs, as it would require
fmanca,l. assurance for tuibmes that may never be built. Further, Staff subr-ats that th ' ^
^ounty/Towns1^^^^ request that a revised decommissioning plan be filed every three
^ean, hastead of five, is too short of a penod, and that a fl^^^^ar peziod is consistent ^ffi
the Board's most recent decision in Black FarkX Opinion and Order (January 23, 2012) at 24-
25, 47-49. (Staff Reply Br. at 3; Staff Report at 60, 62a^

The Board stresses that decommissioning a-ncl the acwmpanymg fi^^^^^
assurance is an f^portan:t issue in t.'ads case. Havi-ng reviewed the ^^^^osal-, set forth by
Staftr Champaign, and the ^ou-nty/TownsMps9 the Board ftcls that Staffd^ recommended
condition re,^a-rdin,^ decommissioning should be adopted without the changes
recommended by Champaign or the ^ounty/°^ownships, Regarding Champaign's
argxin.en.te6 the Board agrees with Staff that it is unclear w"nethez the $5,000 proposed by
Applicant would be sufficient financial assurance in the first year of the project and that it
would be fmpp^^priate to consider salvage value where another person or entity might
hold a lien against the ^ro^^^ Further, regarding the County/To^ships' argument,
the Board agTees with Staff that the ^ounty/Townsbips' proposed condition would
require Champaign to post Bnax^cial ^^suxance without ccaml.^eration of the number of
turbines actu^^ constructed or under construction, and would require a revised
d.ecomniissioring plan every fir^ years, which is too short to be practicable and does not
^^'with the Board's most recent ^^^^^ ^gard.lig decommissioning. The Board fl^^s.
ffiat, with Staff^ proposed Condition (52) regarding decommissioning and financial
^^uanceg ^^ public interest wiLl be protected. (Staff Report at ^,60-62o)

8. Conclusioh - Pub1ic I n t m - s t C^^^^ and ^Jec^^^

The Board emphasizes that, in comidering whether the proposed project is in the
fsublac interest, convenience, and necessity, we have taken into account that the renewable
energy generation by the proposed facihty will benefit tl^ environment and consumers.
Additionally, the Board notes that the proposed project wlR assist Ohio's electric utilities
in meeting their renewable energy benchmarks rNuired under statute. Further9 in light of
the Board's review of the record, the Board finds that this project has been designed to
have minimal aesthetic tinpact on the l.^^ ^ommurdtyi  Further, the Board finds that, with
respect to health and safety concems, such as setb,^^ (including blade shea°R ice throw,
shadow flick^^ and noise), these concerns have been thoroughly considered and
appropriately addressed in the conditions contained in the Conclusions and Conditions
section of this Opinion, Order, and Certificate. Based upon our condusiozs se forth



12^160-EL-BGN -73-

bereixi., the Board finds ffie nature of the probable environmental impact has been
determined for the proposed project, consistent mdth Section 4906,10(A)(2)s Revised. Code,
and we fmd the appheation comp^^s with aff terms and conditions ^ forth a^thm the
statute> Jn addition, we believe the facflity, as modified by the Broxd and subject to Staff's
proposed. conditions adopted herein, represents the animmum adverse environmental
impact consistent with Section 4906o10^^^^3^, Revised. Codea

Further, in light of the Board^^ review of the record, tb-e Board finds that, with
respect to communications, traffic, and '^^mTortation, the proposed project bas been
d.esigned to avoid any alteration of the resources 'available to the community. Further,
with respect to traffic, md and bridge repair, and, decommissioning, the Board finds that
potential impacts have been asmrtaffied.d aLnd the conditio^ contained in the ^nclusl.ons
and Conditions section of this Op^ona Order, and Certificate x^quire the appropriate
financW assurances to ensure the mmmurdt^ is not harmed by those aspects of the
proposed project. Based on our consldexation of all of these iBsues discussed in the above
section, the Board finds that the propowd, project serves the public interest, ^^^^^^,
and n^sitT in accordance with Sec;aon 4906.10(A)(6)9 Revised. Code, provided
Applicant adheres to the conditions se forth in the Conclusions and. Conditi^^ section of
this Opinion, Order, and Certificate.

G. A iLcultural Districts m ^^ ^^ L9g,10JAA7 ^evised Cod ^

Staff explaim that, pursuant to Section 4906.10{.^)(7)Q Revised Code, tka^ Board must
determine the faalitys impact an th^.n aocultural viab^^^ of any land in an existing
agricultural distTict witl-^n ffie project ^ea of the proposed facility. Staff further explah-m
that agricultwa[ district land can be da^sified, ^^^ ^ou^h an application and approval
process administered through local county aud.itarsa offices. Staff notes that, W-Ithin th^
area of the proposed p^^, a total of 15.^ s̀ acres of permanent impactr, ^ould occur to
agricultural distiict land, but that these impacts would not affect -th.e agicultural district
d.esignatid^ of any of the properties within the project area. (Staff Report at 49)

Staff further notes that co^^^on-rel,ated activities sudh as veMc1e traffic and
materials storage could lead to temporary reductions in rann productivity caused by crop
damage, soil compaction, broken drainage tiles, and reduction of plandn^ space.
However, Staff reports that Champaign has d.^scussed and approved the siting of . ^acflity
components with landowners in order to minimize these impacts and also intends to take
steps to reduce impacts to ^uniland includ^ng: repairing any dradnage tiles damaged
d^^g Corstru^on^ ^emo^-rm^ construction debns, compensating farmers for lost crops,
and restoring temporarily iinpacfied land. to its original useo Additionally, Staff notes that,
after construction, orly the agric,€Itmal land ^^sodated with turbines and access roads
^ould be removed from farm prod.uciion, Staff ^ondudes that the impact of the proposed
facility on the viabfli^^ of existing agricultural land in an agricultural district har, been
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detexm.ined and, therefore, complies -vAdth the requirements ^pedfl.ed. in Section
4906e10(A)^7)^ Revised Code, provided tl^t any certificate issued by the Board for the
proposed faciltty indudes the conditions specified in the Staff Report, (Staff Report at 49.)

kdfially, the Bowd notes that no lntervmior raised any coneems regarding Section
49060IO(A)(7)z Revised Code. The Board concludes that, in ^cwrdance ^^ ^ section,
the hnpact of the proposed facility on the v1-abifity of existing farn-dand and ^ocultural
districts has been detennined and the impact wil11^e mb^imal° Therefore, the Board fmds
that the proposed project comphes with Section 4906°10(1^)(7), Revised Code, provided
A^phcant adheres to the conditions set forth in the ^orwlusions and Condit€^^ section of
tlls Opinion, Order, and ^erdficat:e,

H. ]Lat^^ !Qo^^atioxx DLag!€^ ^ ^ction 4906°I.^ evised Co1.e

In its report, Staff notes that, pursuant to Secdon 4906010(.^)(8)s Revised Code, a
proposed facility must incorporate maxi^r^ feasible water ^^nwrva^on practices,
consid^^ available t^dmology and the nature and economics of the various alterx°ativesz
Staff indicates, however, that wind -pow,ered electric generadng facihties do not utilize
water in the process of eIechicity produ^on; therefore, water consumption associated
with the proposed project does not warrant ^pedf^^ ^^^^ation efforts. Staff further
notes that a potable water supply would be provided to the operations and maintenance
building fa^r project and personal needs of employees, but that the amount of water would
be man.€ma1,^ Consequently, Staff recommends ffiat the Board find that the requirements of
Section 4906°10(A)(8)4 Revised Code, are not applicable to ^^ project. (Staff Refroxt at 50,)

The Board, irdtiaUy, notes that no intervenor raised concems with this criterion.
Acwrdingly, upon ^onsi.d^ra^on of Staff^^ ^^^ommendattori, the Board condudes ffiat
Section 4906°10(A)(8), Revised Code, does not apply to the proposed project.

1° ^^ IsLues

Fznea.°^oa °^^^^

Urbana raises co^ceTns perta€-ing to the ability of local emergency services to
respcand. to emergency incidents at the site of the proposed project and asserts that a
condition should be induded ^^qWxing each turbine to display a 24-h^ur tollafree
telephone number to report emergencies. Further, Urbana contends that a condition
should be induded that requires ^ar-h fire d^artinent to be provided with a capy of the
manufacturer's turbine safety manual. F1na11.^^ Urbana asserts that its local fire and rescue
first r^spanders -Ul need to be able to respond to emergencies that may occur at tubr.nes.
Consequently, Urbana contends that Champaign should provide annual traixdng and
^qui^m. ent to first responders it its own expense, as -^eH as overtime compensation for
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^^t responders for time spent in training, (Urbana Br. at 5, 7-8{ Urbana Reply Br, at 3.4;
Tr. at 2218q 2224.^

Champaign responds that it ^^^uld not be required i-o display a telephone number
on .each turba^ for ^^^genci^s because the area surrounding each turbine will be
restricted, nia.cing aa:a, emergency number super^^ous. purther, champai^ contends that
it should not be required to provide turbine safety ^^^^ to local first responders
because such manuals could be confidential and Champaign ^^^ not be allowed to
dignbu^e them to fint respc^^ders, Champaign also points out that it ^ be required to
house a copy of the most current safety manug in the #acihty's rsp^era^ms and
^^^enmr^^ (O&M) building, wtuch -it argues renders the city's request uxneressary.
F%m.t^^ Champaign points out, as reflected in the record, Champaign holds ^^nua.1
tr^^^ for ^^^ responders and will provide t-raird^^ for first ^^^onder^ in Champaign
County. In addition, °hampa.ign notes tbz^ Staff's conditions require- Appli^^ to ^^^^^
a fiTe protection and medi^ emergency plan to be developed in ^onsWtatior^ with first
responders. Champm^ asserts that, rather than mandate the purchase of equipment, the
better practice is to allow Champaign and the first ^e-sponders to develop a plan. to
determine what equipment, if any, is necessary and appropriate. (Co. Reply Br, at 48-49,
Tr. at ^2-431) -

The Board finds that the conditions proposed by Urbana regarding ^^^ ^ee
telephone numbers and pravW^^ of turbine mfety ^^^^ are reasonable and serve the
interest of public safety. Consequently, the Board h" incorporated the requirements into
Conditions (70) and (71)s Regarding the cont€d.entiality- of turbine safety manualsf the
Board notes that the public ^^^^on of the application in the record ^^^^ ^^ty manuals
for GE, Nordex, and REpowero Should a ^^^^ recent safety nwnua% for the manufacturer
of the turbine selected, or the Gamesa ^^etv manual, if the Gamesa turbine model is
selected, contain conridentW information, ^pplican^ should enter into an appropriate
protective ^^emen^ with first responders. Regarding ^^bam°s proposal that Ch.arnpaign
provide mandated equipment to first responders, the Board agrees with Applicant that
Staffs pr^^oseI. condition ^^quiri^g creation of an emergency plan in consultation with
^^ responders is the more appropriate mechanism to pern-i# Champaign and the first
responders to d^^erra.ne what equipment is necessary.

2- Emanil^^^ Cameras

UNU contends that s€^^e wind ^^^ install surveillance cameras iDn their turbines
that are sometimes used to watch neighboring properties, citing the testimony of UNU
witn^ Jam^^^ ^ argues ffiat this would violate ^^ privacy of nearby nei,^hbors,
Although UNU acknowledges that Champaign wi^^^^ ^^^^^^^^ ^erded any intent
to anstaJ^ surveillance cameras on the turbines in the proposed project, UNU contends that
the certificate ^^^^d contain a condition ^^^^^^^^^ ^^iUan^^ cameras in order to
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^^event C-UmPaign ^^^ ^PYi^ On its neighbOrs, (UNU Bre at 60-61a UNU T Ex. 19 at 32;
Tr, at 199-2oo.)

Champaign notes that Applicant has no plans to ^^^^ survei^^^ cameras on the
turbines and that it does not objed to a condition p^olubiting instaBatior^ of ^urveifl^^
cameras for ^^^^^ of neighboring properties. Howevex, Champaign contends that it
is uncomfortable with a blanket ban on cameras because it may be he1pfL1 to ^tan
cameras at some point for safety ^^osfta Champaign asserts that, ^ safety reasons arise,
it will work to emux°e neighbors' privacy is not invadedo (Coa Reply Br. at 49; TrF at 199-
^01.)

IMe Board agrees that ^',harnpaign should not be° perudt#ed to histaD s€^effimee
camer^,.^ for any reason other than operational needs, such as gafefy or security. Should a
jusdfiab^^ operational reason arise and ^^paign bel^^^es it is necessary to install
surveillance cameras on any of the turbines, ^^pwgn must notify Staff pn^^ to such
installation and take measures to emure no invasion into the privacy of neighboring
properties. The Board has created Condition (69) to advance tWs objective.

I Chan ^ ^ condi.ti^^ after certificate issuance

UN'U contends that Staff's recommended cop-diti^ns would allow Charapaign to
relocate Turbines 87 and 91 without a ^^^& as lan^ as they were distanced a mkdmum
of 150 percent of the sum of the hub height.and rotor diameter from occupied stra.dwes,
and that ^^pm^ has also requested to relocate Turbines 79 ans3. ^^ in a dmi,1ar manner.
UNU states that ^owmg Cha^^^ to relocate these tuTbm^ after issuance of the
cerdfi^^e and without a hearing would violate due process rights of affected landownersq
(UNU Reply Br. at 39-40,)

As the ^oaxd previously stated in the secti^ regarding blade shear and ice tbrowa
Staff found in its report that proposed Turbines 79, 87, 91, and 95 do not F®mply'with ^^
setbacks Staff has recommended for the proposed ^^^^ect, du'e to proximity to
nonparticipating residences and,^^^ arterial roads. Despite ^^affs and Champa.€gn'^
recommended cond^^^^ ^^^^ relocation and/or resizing of these turbines, the
Board made a finding in Section VI(F)(2)g Setbacks, that proposed Turbines 79, 87, 91, and
95 skafl not be ^onstructed. Addx^onaflyX the Board notes ffiat9 eDa^^^^t with the ^oard's
g^oced^^ as sunvnarized in Section M6 Procedural Process, should Champaign wish, in
the future, to relocate any of the turbines approved in this order or to use a turbine model
not considered in this order, Champaign must file an amendment application pursuant to
Section 490&o06; Revised Code,
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^^^^^ ^SIO^ AND ^NDMONSo
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'^^ ^oa-rd has con-sidered the record .^ ^^ ^ocwdLng9 and the interests and
argumen^^ of ea^ -oartyo Based upon the record, the Board finds ^.^,t an of ffie aa.^^
established m accordance with Chapter 4906, RL-vised Code, are satisfied for the
cOnstructiOnp t^^^ration, and niaint€^^^ of the facility as desaibed in the application
filed with the Board, subject to certain conda^iom proposed by Staff and other parti^, and
modafiel, herein, In addition, upon review of the record and certain ^suer, raised in this
case, the Board finds that certain r^^uironents delineated, in this order are appropriate. To
the extent that a request to amend. a particular condition or to supplement the conditions is
not discussed or adopted in ffie conditions set forth below, it is hereby deniede
Accordingly, the Board approves the application and hereby issues a ^erfificate to
Champaign for the construction, operation, and mamten^^ of the proposed facility,
subject to the conditi^ set forth below.

(1) The facility .^^ be installed as presented in ^^ ^^pli^ti,
and as modified and/or darified by Applican^^^ supplemental
filings and the ^^^^mm^dati^^ m the Staff Report, as
modified and ad^pted m thir, ordera

(2) Applicant must, utUize the equipment and constx°uckaon
practices as described in the application and as modified
and/€^^ danfled in supplemiental filings, replies to data
requests, and recomrnendatims in the Staff Report, as modified
and adopted in this Order.

(3) A,Pplica°a.t must implement the n-d^^ation measures as
descxibed in the application and as modified and/a^ ^^rified in
supplemental hhn^^^ ^ephes to data requests, a..^d.
recommendations ^ the Staff Report, as modified and adopted
in this Order.

(4) Applicant must conduct a preconsiruction conference prior to
the start of any construction ^^vit-ies, Staff, Applicant, and
representatives of the prime contractor and ^ subcontractors
for the project must attend the preconstrucdon conference, The
conference must include a presentation of the measures to be
taken by Applicant and contractors to ^^^^ ^omphanc+^ with
aU conditions of the certificate, and discussion of the
procedures for on-^^^^ investigations by Staff during
construction, Prior to the conference, Applicant must provide a
proposed conference agenda for Staff review. Applicant may
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stage separate ^^^onsfiruct-ion meetings for ^^^^ versus
clearing wz^^^

(5) At least 30 days prior to the preconstruction conference,
Applicant must have in place a complaint resolution procedure
to address ^^tential pu^^e grievances ^^tin^ ^om project
^onstrucH€^n and operab.on, °The resolution procedure must
provide that Applicant will, work to ^^^^^^ or resolve any
issues with those who submit ei.^^^ a formal or infi^^
compLimt and t.-at A^ph^^ ^ ^^ediat^^ forward all
complamts to Staffo A^phcant must provide the complamt
resolution procedure to Staff, for review and confixmati.on that
it ^^^^^s with this condition, prior to the preconstruction
conference.

(6) At least 30 days before the preconstruction ^^^^nce,
Applicant must Bubmat to Staff, for review and acceptance, one
set of c^^^^ ^^^^^^ drawings of the final project design,
mcludang the wmd turbmess coUeehtn hnes, stzk^^^bon,
tempormT and pamianent access roads, any crane routes,
coz^^chon stagm^ areas, and any other ass€dated £a.alities
and access points, so that Staff can detexm.^e that the final
project design is in comphan^e with t-he terms of the ^^^cate.
The final project layout must be provided in hard copy and a,.^
^^^^^phicaUy referenced eIectror^c datati The final design
must include all conditiorw of the ^^rtffi^te and references at
the locations where Applicant and/or its cont^actDrs must
adhere to a ^pedfic condition in order to comply with the
^ertificateo

(7) If any changes are made to the prr^^^^yout after the
^^bnil^^^ of final engineering drawings, all ^^^s must be
provided to Staff in harcl copy and as geo,^^pMcaUy
ref^^enced electronic data. ^. changes outside the
^nvirorLmental ^^^^ areas and Any changes within
environmentally sewit^^^ areas ^ be subject to Staff ^^^
and acceptance, to ^^^ compliance with all ^ndita^^^ of the
rerbfz^^^ prior to construction in thcs^e areas.

(8) ^^^ 60 days after the coramencement of commercial
operation, Applicant must submit to Staff a copy of the as-buflt
^^^cafi^^ for the ^^^ facility. If Applicant demomtrat^
that good cause prevents it from si^bmitt^^ a copy of the
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^ -buiI^ specifir-atms for the enbre faahty within 60 days ^^
commencement of ^^^^erdal operation, it may request an
extertsion of time for the ffling of such asb^^ specifications.
Applicant must use ^easonable efforts to provide as-built
drawin^s in both hard copy and as ^^^^^^^^^y ref^^^
eIL-ctronic data.

µ79-

(9) Any wind turbine site approved by the Board as part of this ^^^,
Order, and ^erfificate, but not built ^.^€ part of this project, may ^
available for Board review in a ffitux^p case.

(1.0) If ^^^cLion has commenced at a turbine location and it is
determined that the location is not a viable turbine site, that site must
be restored to its ox°^^ condition within 30 days from such
^eterrninaiion, If Applicant ^^^eves it is p^evented from completing
the site restoration within 30 days, it must fd^ a motion for extension
of time for completing such site ^storatx^^

(11) At Imt 60 days before the preconsiru^on conference, Ap^licmt must
fz^^ a ^ett^ with the Board that identifies wbich of the tuibzn^ models
listed in the application has been selected. If Applicant sel.^ the
^E103 turbine model, Appl.icmt must submit a complete copy of the
manufacturer's safety nvmual or similar document to Staff.

(12) `Ihe certificate ^^aU become invalid if .^^^heant has not commenced a
continuous course of mnstruction of the proposed facia^ Mffiin five
^eexs of the date of ^ournalization of the certificate.

(13) As the information b^ozn^s knowr€ App.^eant must provide to Staff
the date' on which construction ^^ ^egirtA the date ^^ which
ca^^^rur-ti^^ was completed, and the date on wMch the facility Y^^^
commercial ^^^atiom

(14) Applicant ^haR not commence any construction of the fa^ty until it
has a signed ^^^er^^^on sez^^ agreement with PJM, which
indudes construction, operation, and maintenance of system upgrades
n^^smry to reliably and safely integrate the proposed generating
facility m^^ the regional transnai^^^on ^^tem. Applicant mua provide
either a letter stating that the agreement has been signed or a copy of
the signed interconnection service agreement to ^taff,

(15) Prior to commencement of any construction, Apphcan^ must prepare a
Phase I ciAtural xesour,°^^ survey prpgram for ar6aeo1ogica1 work
witlun the construction disturbance area, in consultation wifli Staff and.
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th^ OBPO< If the resulting suzvey work disd^ses a find of cultural or
archaeo1ogicg significance, or a site ^t could be eligible for inclusion
in the ^ ^EPr then Applicant must submit a mitigation plan to the
Board.

(16) Prior to commencement of any construction, App^can^ must develop a
cultural resource avoidance plan in comultati€^n with Staff and the
OH-PO, dek^hng procedures for flag^^ and avoiding all potentially
NR^-ehgib1^ archaeological sites in the -projet area, which shaU be
^eviewed.^^ Staff for ^^mation that it comph^s w.a^^ this condition,
The. avoidance plan must also contain measures to be taken should
p^^^^^^^ unidentified ^^^^logica]. deposits or arbfa^s be
discovered during construction of the project,

(17) Prior ts^ commencement of cm-mtrucdong Applicant mttst develop a
historic preservation mitigation plan. in .c^ulta.ta.on with Staff and the
OHM, detailing procedures for promoting the continued
m+^^gfu^^^^ of the survey ^ea'^ rural history, which ^haU be
reviewed by Staff for confirmation that it complies with ^^ condition.

(18) No commercial ^^^^^ or ^^^em^^^ may be located on any
turbmeff tower, or related infrasiructwea If vandahsm occurs,
Appl:icant must remove or abate the damage within 30 days of
discovery to preserve the aesthetics of the project If Applicant ^^r,
not believe the removal or abatement can be completed within .30 days
of discovery, Applicant must request an extension of time for the
removal or abatement of damage. Any abatement other Umn the
restoration to prevandalism condition is subject to review by Staff to
ensure compliance with this mnditi^^

(19) Apph^ant must have a Staffmapp^oved environmental specialist on site
durm^ ^^strucuon activih^s that may affect ^mitive areas, as
mutually agreed upon between Applicant and Staff, and as shown on
Ap'pli^^^^ final approved construction plan. Sensitive azeas include,
but are not limited to, areas of vegetation clearing, designated
wetlands and streams, and l^^om of threatened or endangered
spedes or their identified habitat. The environmental sp^^^ rnu^^
be f-a^^^ with water quality protection issues and potential
threatened or endangered spedes of plants and animals that may be
encountered du-ring project ^omtrzct€on,

(20) Applicant must contact Staff, C.^DNI^ and the U.S. Fish and Wildlife
^rvi^^ (USFWS) within 24 hours if state or federal threatened or
endangered species are encountered during ^^mtra.cta^^ aCtivities.
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^onstructiora activities that could adversely impact the identified
plants or animals must be hialted until an appropriate course of action
has been agreed, upon by Applicant, Staff, and ODNR in coordination
with the USFWS. Nothing in this condition sha11 prec1:ude agencies
having jurisdiction over the facility with respect to ffimtened or
endangered species ftom exercising their legal authority over the
fadlity consistent with law.

(21) Applicant must adh ' ere to seasonal tree eating dates of November lst
through Marr-ka. 31st for rernoval of trees, if avoidance measures cannot
be achieved.

(22) Applicant must implement aR conservation measures and ^^nditim^
outm^^ in ^e final HCP and USFWS' rIPa ^pplacant m^.^st alw
implement ^U conservation measures and conditions outlined in the
U.̂̀ ^S9 draft environment impact statement (EIS), ^IS No. 20120211,
wbi^ is subject to xnd^^on as an environmental comnutment in the
^,T^^^^ Record of Decision. FaUowm^ ^^FWS and/or ODNR
approval of any modifications to the Avian and Bat Protection Plan,
Applicant must iinpl^ment the draft cs^nd.€tions in the Avian and Bat
Pratecdon Plan, as amended.

(23) Applicant shaD not work in the types of streams listed below during
fish spawning resfficked periods (April 15th to June 30th), ^^s a
waiver is sought from and issued by ODNR and approved by Staff
releasing Applicant fi^o^ a portion of or the entire restricdon period.

(a) Class 3 ^^^^ headwater streams (watershed <
one Mi2)

(b) Exceptional Warmwater Habitat

(c) Co7dwater Habitat

(d) '^armwater Habitat

(e) Streams supporting threatened or endangered
species

(24) Sixt-y days prior to the first turbine becoming operational,
Applicant shaU submit a post^nstruc#^on. avian and bat
monitoring plan for ^DNR-^W and Staff review and
confirmation that it ^^pri^s -oAth this condition, ^^plicant'a
P1an must be ccmsistent with ODNRma^^^oved6 standardized
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protocol, as outlined in ^DNR°s OnaShare Bird and Ba# P^rn and
P€^st-Crnstxz^ction Monitor€ng Protocol for ^mnmer^^^ Wind
Energy ^^^^^^^ in Ohio. This ^^ud^^ having a sample of
turbines that are searched d.ailyo The ^^^^ ^^trucbon
manitating must begin within two weeks of operation of the
first turbine and be conducted for a niinim^ of two seasons
(April lst to November 15th), which may be split between
calendar ^^^^ If monitoring is initiated after April ^^t and
Wore November 15th, then portions of the first seem^ of
^^^^^^ must extend i-n^^ the second calendar year (eegtid
start monitoring on July 1^ 2013, and condn^e to November 156 .
2013; resume monitoring April 1, 2014, and con^^^ to June 30,
2014)4 Applicant may request a waiver of the second
^ordtoxin^ season. The moriitorin^ start date and reporting
deadlines wiU be provided in the ^DNRm^W approval letter
and the ^ard`^ ^oncurrence letter. ff it is d^^rndned that
si^^^t mortality, as defined in ODNWs approved6
standardized protocols, has ^cmrred to birds and/r^^ bats, or a
state-listed T^^^ is killed, then ODNR-DOW and Staff wM.
require Applicant to develop and ixnp^^ment a mitigation plane
If required, Applicant sl-w1l. subn-dt a rniti^^^^^ plan to the
ODNR-DOW and Staff for review and ^nfirmatLon that it
complies -oath this condition ^^^ 30 days from the date
mf].^cted on ODNI;.^s letterhead, in. ^^^^^on with Staff, in
which ODNRmDOW is requiring Applicant to n-dtigate for
sitgmficant mortahty to ^ird^ and/or batso Mitigation initiation
^^^^s skafl. be o^dined in the ^^^ ^W approval
letter and ^^ail'^ concurrence letter,

(25) Ap:^hcant must conduct a presence/absence survey for the
presmr^ of the Eastern ^smsauga rattlesnake at the 20-acre
wetland. The survey must be conducted by an USFW^ and
ODN'1^-a^proved herpetologist. If ^^em ^^asauga
rati^^^^ ^e not detected, then no further avoidance and
^ m1.^zation measures are required. ^ Eastern massasaugas
are detected, or ff a survey is not conducted, then presence of
this ipec€^s wiR be assumed and Applicant must implement
USFWS- and ^^^ ^^^^^ved avoidance and ^^^^^^ati^^
measures for protection of this species.

^^^

(^^) Applicant must restrict public access to the fadli^ with
appropriately placed warTdng signs or other necessary
measures.
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(27) Applicant must ^.^^^ ^ transportation permits are obtained
prior to tramport_ Applicant must coordinate with the
^^^ro^^^^^ ^^^^^^ ^^^^^^ any ^^^^^^ or ^^martmt
road closures, lane closures, road access restrictions, and traffic
control necessary for construction and operation of the
proposed fadfityy. CCoordination must indude, but not be
limited to, the county en,^neer,, ODOT, local law ^^^^^^^,
and health and safety officiaTse This coordination must be
detailed as part of a final traffic plan submitted to Staff prior to
the preconstruction ^^^uence for review and confirmation
that it complies with this condition. •

(28) Applicant must provide the fi^ Cbampaign County clefi^^ry
route plan and the results of any traffic studies to Staff and the
county engineer(s) 30 days prior to the ^^^nsftuctia^n
conference. Applicant must complete a study on the final
equipment delivery route to determine Wha^ improvements
will be needed in order to transpoxt equipment to the wind
turbine ^^^truchon sites. Applicant must make all
improvements ou.tlmed in the final ^^^ery route plan prior to
equipment and wind turbine d.ehveryo Appl€cata.ts^ deh^^^
route plan and subsequent road a^^^cat€om must indude,
but not- be ^ted to, the followingo

(a) Perform a surve-Y of the final delivery routes to
determine the exact locations of vertical
constraints where the roadway profile will exceed
the allowable bump and dip ^^^ficatims and
c^^^^ steps to remedy vertical constraints.

(b) Identify locations along the final delivery ^ou^^^
where overhead utfflty lines may not be high
enough for ^verah^^^^ permit lr^^^r, and
coordinate with the appropriate utility company
if lines must be raised,

(c) Identify roads and ^^^^^^ that are not able to
support the projected loads from delivery of the
wmd ^^^^s and other ^^ah^ components and
make aR necessary upgradc.^.

-83w

(d) Identify locations where wide tums would
require modifications to the roadway and/or
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^^ound^ ^eas and make all ^^^^ary
atterab.ons. Any alterations for -ond^ turns must
be removed and the arm restored to its
preconsixucdon condition, unless otherwise
specified by the county engineer(s).

(29) Applicant must repair damage to government-maintained.
(pula^^).road^ and bxid^^^ caused by construction ^^Mty. Any
damaged pubfic roads and bridges must be repaired promptly
to th^ ^^ecomtruction state by Appli.cant under the guidance
of the appropriate public authority. Any temporary
improvements must be removed, ^^ the county etgineer(s) "
request that they remain, Applicant must provide financial
assurance to the Board of Commissioners of Champaign
County that it wa.Xl. ^^^^e the public county and towrusltip.
roads i-n. Champaign County it uses to their preconstruction
condition. Applicant must also enter into a road use agreement
with the county ^^^^^ or other appropnate pub1^c
authority prior to constrachon and subject to Staff review and
^on^rma^^n ffiat it comp^es -oA^ this condition. The road use
agreement must contain provisions for the f€sll.owing.

(a) A ^^^nstmction survey of the ^.ond^^ons of the
roads.

(b) A post-^^^^^^n mirvey of the condition of the
roads.

(c) An objective standard of repair that obligates
Applicant to restore the ioads to the same or
better concition as they were pn^^ to
construction.

(d) A timetable for posting of the ^^^^on ^oad
and bridge bond prior to the use or transport of
heavy equipment on ^ubfi^ roads or biidgesv

(30) The facility owner and/c^^ operator must repair damage to
^^^ernment-m^tained (public) roads and bridges caused by
decommissioning ^ctivitya Any damaged public roads and
bridges must be repaired pxornptl^ to their
predecommissioning state by the facility owner and/or
operator under the guidance of the appropriate ^^^^c
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aut^orit^. Applicant must provide financial assurance'to the
Board of County Commissioners of Champaign County that it
wM restore the p^bfic roads and bridges it uses in Champaign
County to thek pz^edeconm-ussk^^ ^ondition. These t^m-is
must be defined in a road use a^eement between Applicant
and the county engineer(s) or other applicable ^^bhc authority
prior to construction. The road use agreement is subject to
Staff review and confirmation that it ^omp^^s witl-, this
conditionq and ^u-stt contain provisions for the following:

(a) A ^^edecommissi^^^ survey of the condition of
public roads ^^ bridges conducted within a

reasonable time prior to ^^^mn-assaonin,^
acdv.ties.

(b) A postmdecomniisst^^^ survey of the condition
of public roads and bridges conducted within a
reasonable time after decommissionins activities.

(c) An objective standard of repair that obligates the
^acifit^ owner and/or operator to mtore the
pubhc roads and bridges to the same or bett^
condition as they were prior to decommissioning.

(d) A t^^^^^^ for postng of the decommissiordng
road and bridge bond prior to the use or
transport of heavy eqr^pmerat on pubUe roads or
bridges.

(31) General construction aa.-tivities, must be limited to the hours of
7:00 a.m< to 7>00 pem.q or untfl dusk when sunset occurs after
7:00 p.m. Impact pile driving ^perati^^ and blast^^ if
required, must be limited to the hours between 10:00 aem. to
5.00 poma9 Monday through Friday. Construction activities that
do not involve noise increases above ambient levels at ^^^tive
receptors are ^ennitted outside of daylight hours when
necessary. Applicant must notify property owners or affected
tenants within the meaning of Rule ^^^ ^^^(Q(3)^ OeAoC, of
upcoming construction activities indud.ing potential for
nighttime construction activities.

(32) Applicant must complete a ^ detailed geotechnical
exploration and evaluation at each turbine site to confirm that
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there are no issues to predude development of the wind farm.
The geotec:uuc,al explcs^^^^n and ezaluat^^n. must include
borings at each turbine l^ti-on to provide sulbsur.f^^^ soil
p^^operUesx katic water level, rock quality description, percent
^veryg and depth and desaiption of the bedrock contact and.
recommendations needed for the final desxgrs, and construction
of each wind turbine foundation, as well as the final location of
the irarwformer substation and ant^com^on substation.
Ag ^^cant must fiff aH boreholes, ^ and borehole abandonment
must comply with, state and local ^^gWataons"  Applicant must
provide copies of aU geo^edu-dcaI boring logs to Staff and to the
ODNR Division of Geoiogical. Survey p^.a^ to construction.

(33) Should sit^^^eci.^^ conditions wwTant blasting, Applicant
must subn-dt a blasting plan, at least 60 days prior to blasting,
to Staff for review and ^nfirmtion that it complies with #^^
condition. Apph^^ must sub^it the foJ^owin^ information as
part of its blasting pl^

(a) The name, address, and telephone ^^er of the
driUing and blasting company.

(b) A detailed b1asdng P'lan for dry and^or wet holes
for a typical shot. The b1.-wting plan must addrm
blasting times, blasting signs, wan-dxa.^, a^^
control, control of adverse effects, and blast
^^rdss

(c) A plan for Jiability protection and complaint
r^solution,

(34) I-Irior to the use of explosives, .f^pphcont or the expls^^^^
contractor must obtain ali required local, state, and federal
licenses/permits. Applicant must submdt a copy of the license
or perrnit to Staff vA.^ seven days of obtairdng it from the
local authority.

(35) ^^ blasting contrar-tor must utilize two blasting seismographs
that measure ground vibration and air blast for ^ar-h blast= One
seismograph must be placed at the nearest +^^eRing and the
other placed at the discretion of the blasting contractor.
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(36) At least 30 days prior to the initiation of blasting operations,
Applicant must notify, in writing, the local Bre departments
and aff ^^^^enb or owners of d^eff^^ or other strudaa^s
witWn 1,000 feet of the blasting site. Applicant or the explosive
contractor must offer and conduct a pre-bIast survey of each
dwelling or structure wiffiin 1,000 feet of each ^laWng sit^^
unless waived by the resident or property owner. The survey
must be completed and subutitt^^ to Staff at least ton days
be.^re blasting begins.

(37'`j Apphcant must comply writh the tarb^ ^^^^^^^s most
o-urent safety manual and must maintain a copy of that safety
manual in the O&M ^uflding of the facility.

(38) At least 30 days before the preconstruction conference,
Applicant must submit to StW for review and ^^nfimat€on
that it com^^es with this condition, a proposed emergency and
safety plan to be used during construction, to be developed in
consultation with the fire department(s) having jurisdiction
over the area.

(39) Before the fust turbine is operational, Applicant mus# ^ubn-dt to
Staff, for review and confirmation that it complies with this
condition, a fire protecfior^ and medical emergency plan to be
used during operation of the facility, ^Mch must be developed
in consWtation with the first ^^^nders having jurisdiction
over the area..

(40) Applicant must eat^blish a postal address compatible with the
local 9-1a1 system at each t'uxbine site, which must be clearly
l^^eled with that address in case of fire or other emergencies
prior to ^^^^rcW operation. These addresses must be
provided to the 9-1d1 Dispatch Center Director lomted at 1512
South U.S. Route 68, Urbana, Ohio, prior to ^ommescig
opez°atio^

(41) Applicant must .im#ruct workers on the potential hazards of ice
conditions on ^i-nd tu-rbines.

(42) Applicant must install and utilize an ice waming system that
n-my include an ice detector installed on the roof of the nacelle,
ice detection ^ftwaie, warranted by the manufack-arer to detect
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ice, for the wind turbine ^nt-roll^, or an ice sensor alarm that
triggers an automatic akau.tdown.

(43) Apphcatt sfaU not ^^mtxuct Turbines 87 a4d 91 in acwra^^^
with Section VII(P)(2)(c) of '^ ^irdona Order, and Certificate.

(44) Applicant must adhere to a setback distance of at least 1,1 times
the total height of the ^bin.^ str,ictwex as measured from ix^
tower'^ baBe (^^ludins the subsurface foundation) to the tip of
its fdgkg.est blade, from any natural gas pipefine in ffie gound at
the time of mmmencement of construction.

(45) Within six months of commencement of operation of ffie
facility, Applicant must reo^er the ^^ built locations of aU
underground collecton b. ^s with the Olio Uthfiies Prs^^^^
^ice. Applicant must also register with the Uni^ Oil and
Gas Producers Underground Protection SeTviced if it operates in
the project area. Confirmation of registration(s) must be
^^°€^V^.ded tO Staff,

(46) The facility s1^^ be operated so that the fadhty noise
contribution does not result in noise l^& at the exterior of any
currently existing x^on^artid^atin^ sensitive receptor that
exceed the project area ambient rdghfi^e Leq of 39 d^A,, plus
five cIB.^^ During d^^^^ operation only, 7.00 aomo to 10.00
p,m., the facility may operate at the greater of; (a) the project
area ambient night^^e Leg, 39 dBA, plus five dBAa or, (b) the
validly measured ambient Leqr plus five dBA, at the location of
the sensitive receptor. After con-anencement of ^^^^
operation, ,^^ph^^ ^ conduct further review of the unpa^
and possible mitigation, of all proj^ -rel^^^d noise complaints
through its +^mpWnt resolution process. The ^ompi-dn^
resolution ^^^^ must indud^ an Leq averaging system over
a 60-n-dnut-e fnterval<

(47) The fad,ity must be operated so that the fadlity shadow flicker
contribution does not result in shadow flicker levels that exceed
30 hours per year for any nonpartidpatin^ semi^^^ receptor.
Apphcmt must complete a shadow fficker analym for ^
inhabited nonparticipating sensitive receptors that have
already been modeled to be in eccm of 30 hours per year of
shadow fficker< The analysis must si^^ how modeled shadow
flicker impacts have been reduced to 30 or fewer hours per year
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for ^ach such receptor. The analysis must be provided to Staff
at least 30 days prior to the preconstrra^on conference, for
^^^ ^w and con^rn-iaton ffiat it complies with this condition.
This analysis may incorporate shadow fficlc^ reductions fcw
trees, vegetation, bufldings, obstructions, tua°bine H..^e of sight,
operational hours, wind directiora^ sunshine probabilities, and
other mitigation ^^nfimed by Staff to be ^n compli^^e with
this condition. After commencement of commerch1 o^^ationg
Applicant shall conduct ^her review of, the impact ^.^,d
possible rnit.^gatac^n of all pr^ject-related shadow flicker
^ompl,aints through its complaint resolution process.

^^^ ^^phcant must develop a complaint resolution process that
shall include procedures for responding to complaints about
excessive noise during mnstruct€on; and ^xmsi^e noise and
^^cessi^^ shadow ^^^^^ caused by opeTataon of the #adlity.
The complaint resolution process must Include procedures by
which complaints can be rnade by ti-t^ public, how complaints
wiU be tracked by ^^^heant, steps that wifl. be taken to interact
with the complainant and respond to the complaint, steps that
will be taken to verify the merits of the complaint, and steps
that wili be taken ^o mitigate valid compWntso Mitigation, if
required, must consist of either reducing the impact so that the
project contribution does not exceed the requirements of the
certificate, or other means of mitigation ^evi^wed by Staff for
^firmation that it comp.^^s wi0. this condit^onR

(49) At least 30 days prior to construction, Apphcant mu-st p+^^^
a study of the potential impacts of the project to any known
microwave path or ^^^em. Applicmt must contact aR electric
service providers that operate within the project area for a
description of specific microwave Patbs to be included in the
study. A copy of this study mttst be provided to the e1€^^c
service providers for review, and to Staff for review and
^onfa-mat^on that it complies with this amdition, The
assessment must conform. to the following requirements:

(a) An independent and registered surveyor, licensed
to survey w.itbin the state o.f Ohio, ^haU detennin^
the exact locations and worst^^^^ ^^^^^l Zone
dimensions of atl known microwave paths or
systems operating witbin the pr*d area,
including all paths and systems ident^^^ by ffie
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electric service ^^^^^^ that operate within the
project area. In add,ibon6 the surveyor ^hafl
determine the center point of all ^^^^ ^thin
1,000 fee of the ^^^t-me Fresnel Zone of each
system, using the ^arn^ survey equipment.

(b) Provide the distance (feet) between the surveyed
center poi^^ of each turbine i^enti-fied within
section (a) above and ^ surveyed worst-case
Presnel Zone of each mi^owa^^ system path.

^^^ Separately provide the distance (feet) between the
nearest rotor blade tip of each surveyed turbine
identified within section (a) above and the
surveyed ^^^^t-case Px^nel Zone of each
naicr^^^^e system ^^th. ,

(d) Provide a map of the surveyed. microwave paths
^^ turbines at a 1egt`^^^ scale.

(e) Describe the specific, ^^^ed impacts of the
^Mwt on al nucroweve paths and ^tenis
considered in the study.

(50) Applicant must mitigate ^ observed impacts to; (a) microwave
^atiLs and systems iden^ed in the communication studies
performed for this project or ^quired by 1he Bou8.dy (b) new
microwave paths or systems ^dentffied by an electric ^^^^
provider after the communication studies are ^^^^^^ but
prior to the date Applicant advises such electric service
provider of the final turbine layout, provided construction has
commenced on such new ^^tbs or sybt^ prior to the date
Applicant advises such electric service provider of the firW
turbine layout; or (c) new microwave paths or ^^^^^^
identified by an electric service provider following the date
Applicant advises such electfi^ service provider of the firal
turbine layout, but ^^y ff Applicant subsequently mo°h^ the
final turbine layout and ^^^ microwave paths or systems were
modified or introduced in reliance upon the original .^
layout, provided cmis3FB nd.c7kon haB commenced on such new
paths or systems prior to the date Applicant advises such
electric service provider of the modified final turbine layout,
Avoidance and miti^^^^^ mu^^ ^^^^^ of measures acceptable
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to Staff, Applicant, and the affected path owner, operator, or
^^enw*s).

(51) If any ttiibizte is determined to cause Next^nerat%on Radar
mter.^rencey ^pp^cant must propose a t^^ or
ad^strat3^e work plan, protecting proprietary interests in
wind speed data, wMch provides for the r^^^^ of real-time
meteoz^^logiml data to the National Weather Service office in
Wffiningtonx Ohio. If an uncontrollable event should render
tbds data temporarfl^ unavailable, Applicant must exert
reasonable effort to restore ^ormectivity in a timely ^amero

(52) Ap^^cantq facility owner, and,^^ facility operator must comply
with the foH^^^ conditions regarding d.^^^^^oninga

(a) Provide the final d.ecozxu°d^^iordng plan to staff
and the county engineer(s) for review and
confimata.o^ of compliance with t-ds condition, at
least 30 days pnor to the ^recm-istrucfton
co^erence. The plan must.

(^) Indicate the intended f-^^^ use of the.
land foll^^^ ^^^ation:

^^^ Desm-be the ^^^^owmg- engmeenng
techniques and major equipment to be
used in decomn-assioning and
reclamation; a surface water dr^^^^
plan and any pr^poseI, impacts that
would ^ceur to surface and ground
water .^^^^^ and wetlan&; and a
p1m for backffl.^^^^ soil stabitimtion4
compact€;.^.g,, and gradmg-

(€ai) Provide a detailed timetakale for the
accomplishment of each major step in
the decommissioning plan, induding
the steps to be taken to comply with
applicable air, water, and solid waste
laws and regulations and any applicable
health and safety standards in effect as
of the date of submxttal..

ng1-



12-160¢ELm^^

(b) ^ovid.^ a revised decommissioning plan to Staff
and the county engine-er(s) every five years from
^^^ commencement of construction. The revised
plan must reflect advancements in engineering
techniques and ^eclamatibn equipment and
standards. The revised plan shall b^ apphed to
each fiveay^ decommissioning cost estimate.
Prior to im^^^mentatim the d^^^^^ior-dng
plan and any revisic^^ ^^ be reviewed by Staff
to ^^ compliance with ^^s condition.

(c) Cor^^leteg at its expense, decommissioning of the
f^^ityy or ^^^^^^ wind turbines, within
12 months after the end of th^ ^^ ^ of the
^acffity or individual wind turbines. If no
electridty is generated for a continuous period of
12 months, or if the Board deems the facility or
turbine to be in a state of disrepair warranting

^.er^:a:r^x^si^g, the wind energy f^.d^^ ori'
individual wind turbines will be presumed to
have reached the end of their useful Rfeo The
Board may extend the u.^ life ^od for the
w,T C,9d eJi YlfuS..y^, a^ ,Q^q,^¢^ Y! 5„^y, i6.'F4.V ^2 d S.ds,ri.^ turbines ft,F,}.

good ^.uaw .S.b as shown by the ^^^^ owner
fdl$ AbA y/ob fa1n'w6A b y OFAYGr--0. G/Ct0.3b,v The Board Ll ftG/f. W idâ3.'.T49

require de^ Ĵx^As^o^;^ of individual 3 wind
turbines due to health, safety, wildlife impact, or
other concems that prevent the iubine from
operating within the tenn^ of the ^rtificate.

(d) Decomnii.ssioni,,.^ ^ indud^ the removal and
°c.B.am^^rta6S.on of the wind turbines off cFi3.ey and

the removal of buildings, cabbngr electrical
components, access roads, and any othex
associated facilities, unless otherwise mutuaB^
agreed upon by the fadlity owner and/or facility
operator and the landowner. AD physical
material ^ertaffiing to the ^^^ty and amciated.
equipment must be removed to a depth of at least
36 ^^ beneath the soil ^fa^ and ^^^rted
off site. The disturbed area must be restored to
the same physical con^itio-n. that existed before
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erection of the fadlity. Damaged field ^ e
systems must be rep^^^ed to the satisfaci.on of the
property owner.

(e) During ^^^omn-ti.ssioning, all recyclable ^tefia.^,.^q
^vaged and nonsalvaged, must be req^ed to
the furthest extent practicable. All other
nonrecyclab^^ waste materials must be disposed
of in accordance with state and fed^rai law.

(f) The facility owner and/or facility operator sh^
not remove any zanpro^ements made to the
electrical ^^^^^ if doing so would disrupt
the eI^^c gfid6 unless othexwise approved by
the applicable regional transmission organization
and i^^^^^^^on utihty. -

(g) Subject to amfirmation of compliance with this
conditacm. by Staff, and seven days prior to the
p^^^^^^^on comferencep an independent,
regLstered prof^^^^^ engineer, 1^cense1 to
praclace engineering in the state of Ohio, will be
retained to estimate the total cost of
decommissioning in current dollars, without
regard to salvage value of the equipment. Said
estimate must includeo (1) an identification and
analysis of the activities ^ce&&vy to implement
the most recent approved a^^^^issi^^^ plan
including, but not . ^ted to, physical
construction and demolition costs assuming good
industry practice and bawd on ODOT's Procedure
fi^r Budget Estirmttng - and Rs Means material and
labor cost indices or any other pubhcation or
gW.^^^^^^ approved by Staff; (2) the cost to
perform each of the actzvidesy (3) an amount to
cover contingency costs, not to exceed 10 percent

of the above ^^^^at-ed r^amation cost. Said
^^fimate will be converted to a ^^^-turbine b^^
(the "Decommissioning Costs49), mlcvl^ted as the
total cost of ^^commi^sirardng of Wi facditi^ as
estimated by the profemic^^ engineer divided by
the number of turbines in the most recent facility
engineering drawings. This estimate mtot be
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conducted ^ery five years by the f^^^ owner
and/or f^^^ operator.

(h) Applicant, fadlity owner and/or facility operator
must post and maintain for d^^^^^ordng, at
its election, funds, a surety bond, or similar
fmanc€al ^^^^ce in an amount equal to the per°
turbine d^com-uussir^^ costs multipb.ed by the
stun of the number of turbines constructed and
under +^^truchona The funds, surety bond, or
fnan^ ^^^^^ need not be posted separately
for each turbine, as long as th^ total amount,
reflects the aggregate of the ^^^^^^g
coft for aU turbines ^tructed or under
construction. For purposes of tb^ condition, a
turb-ine is considered to be under construction at
the commencement of excavation for the turbine
f^^^ati.on. The fbnn of 6nancia^ assurance or
surety bond must be a financial instrument
mu^^^ agreed upon by the Board and
Applicant, the facia.^ owner, and/or the facility
operator. The finand^ assurance must ensure
the faithfi.l perf^^nance of aI requirements and
reclamation conditions of the most remn1°.ly fi^^d
and ^^^^ved. ^^^^^^^^^^ and ^^^^
plan. At least 30 days prior to the ^^^^^^^^^
^^uence,, App1^^^, the f^^ty owner, and/or
the ^^^^ operator must provide an estmat^d
dmeline for the posting of d^^mmissior-dng
funds basedon ^^ co^truction wh^dule for each
turbixe.eo Prior to commencement of ^rutruction,
Applicant, ffie f^effity owner, and/or the fadhty
operator must provide a statement from the
holder of the financial assurance demonstrating
that adequate funds have been posted for the
sr-heiulec^ ^^^ono Once the financial
assurance is provided, Applicant, facWty owner
and/or facility operator must maintain such
funds or assurance ^oughout. the remainder of
the applicable term and must adjust the amount
of the assurance, ff ^^^^^sary, to offset any
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increase or decrease in the €iecon-ardssioning

(i) The decommissioning funds, surety bond, or
fi.^^^^ assurance shall be released by the holder
of the .£m^^, bond, or financ.^ assurance when
the €acgity owner and/ar fa^^ operator has
demonstrated, and the Board ^oneuxsp that
^^omnussxomng has been saWa^ord^
completed, or upon ^^^ approval of the
^axd^ in order to implement the
decommissioning p1am

(^^) Prior to the comm^^^^^^^ of construction achv^^^^ that
require permits or authorizations by federal or state laws and
regulations, Applicant must obtain and comply with sucb."
permits or auth€^rimtionso Applicant must provide copies of
^^rzr,d^ ^d authorizations, including ^ supporting
documentation, to Staff within seven a days of issuance or
recdpt by Apphcant. Applicant must provide a schedule of
comi^ction activities and. acquisition of corresponding
permits for each activity at the ^^^^trucHox^ conference.

(54) At least seven days before the preconstruction conference,
Applicant m-ust submit to Staffe for review ana^ confirmation of
^^Pliance with this condition, a copy of all NPDES ^^^s
including its approved SWPPP, approved SPCC ^^^duxes,
and its erosion and sediment control pIans Any soil issues
must be addressed through proper design and adherence to the
Ohio EPA ^^^ related to erosion and sedimentation ^trol,

(55) Applicant must employ the following orokcan and
sedimentation control measures, ^^truedon methods, and
BMP^ when working near environmentally sen,.^.tiv^ areas
and/or when in c1ose pr^^^^ to any watercourses, in
accordance ^Mth tf^^ ^^^^ NPDES permit(s) and SWPPP
obtained for the prcJecfa

(a) During construction of the facility, seed afl
disturbed ^oji, except within actively ctAti^^^ed
agricultural fields, within seven days of final
grading with a seed mixture acceptable to the
appropriate county cooperative extension service.
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Denuded areas, includ^^ spoils piles, must be
seeded and ^tabihmd widin seven days, if ^^^
will be undistuxbed for more ^^ 21 day^^
Reseeding, must be done ^^ ^ven days of
emergence of seedlings as necessary untfl
sufficient vegetation in all areas has been
established.

(b) Inspect and repazr aU er^sion. cmfiro^ measures
after each ^ainfaR event of one-h.^-If of an inch ^^
greater over a 24-1^^ur period, and. maintain
contols untd permanent °^^^^taih^^ cover has
been established on disturbed areas.

(c) Delineate aU watercourses, including wetlands,
by fencing, ^^ggingY or other prominent ^eam.

(d) Avoid entry of co^uction equipment into
watercourses, including wetlands, except at
spedfic locations where construction has been
approve&

(e) Prohibit stmage, stockp`^^ and/or disposal of
equipment md materials in these sensitive areas.

Locate strzc°hu^^ outside of identified
watercourses, ^^^^^ wetlmd^^ except at
^^^ Imatiom where ^^^^on has been
approved.

(g) Eh^ert aU ^^onn water runoff away from fill
slopes and other exposed surfaces to the greatest
extent possible, and direct instead to appropriate
catchment structures, sediment ponds, etc,, Mang
diversion berms, temp^rmy €htch^^., cher-k d&ms,
or similar m^ararese

(56) Applicant must ^ernove aR tempc^^^ gravel and other
^^^^^on staging area and access road materials after
completion of construction ^^vi-tes9 as ^ea^^^ pernutsr
^^ss otherwise directed by the landowner. Impacted ^em
must be restored to pr^^^^^^^ conditiom in compliance
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with the NPDES permit(s) obtained for the ^roject and the
approved SWPPP created for this p^^ject0

(57) Appheant ^^U not dispose of gravel or auy ^^ construction
mater.tal during or following construction of the facility by
spreading such material on agricultural land. AD construction
debris and aR contaminated soil must be promptly removed
and properly disposed of in accordance with Ohio EPA
regulations.

(58) Applicant shall comply mdth fugitive dust niles by the use of
water spray or other ^^^^^^^^at-e dust suppressant measures
whenever necessary.

(59) A^phcant shall comply with a-ny drinking water source
^^^ecfion plan for any part of the facility that is located witbin
drinking water source protecti.o.^ areas of the loW viRa^es a-nd
cities.

(60) Applicant shall provide a copy of any floodplain permit
required for construction of tlus project, or a copy of
correspondence vvith the floodplain admmistratar showing that
no permit is required, to Staff within ^ven days of issuance or
^ecelpt by A^plicant.

(61) 71-drty days prior to commencement of ^onstruction, Apphmnt
must notify, in writing, any owner of an aizpozt lomted wi.t^
20 nAles of the project boundary, wheffier public or private,
whose. operations, operating thresholds/minimums,
landing/approach procedures andl^^ vectors are expected to
be atered by the sitng, operation, maintenance, ^r
decommissioning of the facility.

(62) Applicant must meet all recommended and. ^rescnbed FAA
and ODOT-OA requirements to construct an object that may
aflect navigable ^pace. This includes subn-dtt^ coordinates
and heights for aU towers exceeding 199 feet at ground level for
^DOT-OA and FAA review prior to construction, and the
R hoL LpA.Ji kT'w 9.1 a&$.0J'̂ ,6 S. of any X FAA d fd6S t 77 surfaces.

(63) All apphcable structures, induding construction equipment,
must be lit in accordance with FAA circulm 70f7460-1 K
Change 2, Obstruction Marking and Lighting; or as otherwise

-97-



1Z-1^'J-EL9^^

^^^^^ by the ^^^ This ^^ud^^ ^ ^^^^ and
^^trucho.^ equ-ipment. ^^^g constructon, Ap^^^ ^^
^ure that ^ structures that reach 240 feet m hm^^^ at
ground level, are temporarily marked and 1^^ ^ntil, pe.^anent
lioting is installed.

(64) Applicant must provide the flight seM^ stations mthin
^^OxinlitY with NOTAM. Th^-qe notices xa^t Includ^ the
latitude and longitude wora^^tes for all stluctmes9 ind^^g
cran'^ì and coastm4s8Aon equipment, that exceed 200 feet in

height at gr^und level.

(65) ^pplicAnt must ffl^ aU 7460-2 forms -%dth the FAA at least 42
days prior to cox^^^^^n and with Staff for confirmation of
comPl.ian^e with this condifiono

(66) I'Vitkx^ 30 days of ^^^truction completion, Apphcant must file
the ^^^^ transmission structure coordinates and heights
(above ground level) with the ^^T-OA and the FAA,

(67) Apphcant must submit to Staff, for review and conf'irrnatim
that it complies with this condition, a medical needs service
pkn for construction, testing, and operation of this facil€i^, in
coordination with ^ local emergency medical helicopter,
^^eFhghte This plan must incorporate measures that assure
in-tmed^^^e shut downs of any portion of the facility necessary
to allow direct routes for emergency medical helicopter
services wa#^ the viciWty of the facffityv

(68) Applicant shaD not construct Turbines 79 and. 95 in accordance
with Secton VI(F)(2)(a) of this OpiTdony Order, and Certificate.

(69) Champaign shaU not locate ^^^^^^ cameras on or around
the turbines for any reason other than operational needs,
Should a jusa.fiable operational need ariseq Applicant must
notify Staff pxi^^ to sucka. installation and take measures to
ensure no invasion of the ^^^^acy of neighboring pra^^erti^^^

(70) Applicant must provide aH local fire and. emergency service
personnel wit-h turbine layout maps, tower diagrams,
schematics, turbine safety manuals, and an emergency 24-hraur
toll-fz°ee te1ephon^ nuniner for Champaign.
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(71) Applicant must ^^^cud ^ad, turbine tower with a 24-^^^
emergency telephone number for ^amp^^

(72) .r^pplic#nt shaR be probibZ.ted from locating a proposed turbine
where; (1) t1°^e distance from the turbine to either of two towers
owned by the Champaign Telephone Company located at
10955 Knoxville Road, Mec1ani^burg, Ohio 43044 (LA'T: 40-0M
30.16 N; LONG: ^ 35-14a^^ W) and at 2733 MutaW Unio^.
Road, Cable, Ohio 43009 (LATa 40-9-264^ N; LONG: &3--37-52o0
W) is less than the total height of the turbine above ^und,
level or (2) the turbine would ^^ in the direct line of sight
^^^ the two towers,

-99_

FmaUy, the ^^^mon notes that The Supreme Court of Olsio bas rec®gruzei that
the statutes governing these cases vest the Board with the authority to issue certificates
upon such cmditaa^^ as the Board considers appropriate; thus ^cknowleiging, that the
construction of these projects necessitates a dynarni^ process that does not end with the
issuance of a certificate. The Court has con^uded ^t the Board has the authority to ^^
Staff to monitor crsmpli^^ with the conditions the Board has set. In re Ap^licatiori of
Buckeye Wind, L.L.C. for a Certificate to Construct Wir€d^Powred ,^lectHc GeneraHran Facilities in
Champaign County^ Ohio, 131 Ohio St,3d 449, 2012-OMo-878^ 966 N,E.2d 8699 1[ 1.6w3.7{ 30,
Such monitoring indu^^s the convening of precori,.^xuction conferences and the
submission of ^ollow-u^ studies and plam by the app1^^^. As recognized by the Court in
Buckeye Wind, ff an applicant proposes to ^^e any of the con€Utia^^ approved in the
certificate, the appli.^t is required to file an amendment. As discussed above in Section
11ir the Board would be required to hold a hearing in accordance with Section 4906.07,
Revised Code, in the same nian.^^r as e^n an a^phcatirsn4 where an amendment application
involves any material ^^e in any envirom^ental impact or substantial change in the
location of all or a portion of the fadlity. Particularly in light of these procedural
^egu^^^, the Board reiterates its concl^on that the ai^eria established in accordance
with Chapter 4906, Revised Code, are satisfied.

OF FACT AND CONCLUSIONS OF LAW

(1) Champaign is a corporation and a ^^^ under ^^^
4906.41^^^, Revised Codea

(2) The proposed wind-powered electric pn^^^^on faeflity is a
major utility ^^^^ under Sectit^^ 4906.01(8)(1), Revised Codea

(3) On January 6, 2012, Champaign filed notice of the present case
and notice that a public informat€ona1. meeting would be held
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on January 24, 2012, at Triad M,^ School, 8099 Brush Lake
Road, North Lewisburg, Ohio 430%

(4) On May 15, 2012, Champaign ffler^ its application for a
certffi^^^ to site a wind-powered electric generation facility in
Champaign County, Ohio.

(5) On July 13, 7-012, the Board notified ^^pm'gn that ^^
application had been found to be complete ^^^^ to Rule
^^^^, et seqds O.A.C.

(6) On July 20, 2012, Champa%gn filed a c^°' ^cate of service of its
^^cepted°and complete application, in accordance with Rule
^^^5-0SF O.A.C.

(7) By entry issued August 2, 2012, the ALJ granted Champaign's
request for waiver of. the one-year notice period reqWxer^ by
Section 49064^^^^^^^^^ Revised Code; the requirement that
A^^^^^^ provide ^^^^ ^^^^^^^ views and ^^catiom
of borings, ^^^su€^^^ to Rule ^^ ^^^7-05(A)(4)a OA.Cw; and the
requirement that Apphcant submit a map of the ^^^osed
electric power ^^^ra-hng site showmg the grade elevations
where modified during construction pursuant to Rule 490&17m
^^^^(^)(h), O.A.C.

(8) On October 10, 2012, Staff filed its ^^poit of invesd^ation of the
proposed facffity.

(9) The ALJ granted motions to intervene filed by UNU, the Farm
Federation, the ^ounty/T^wrishipsp €frbaria, and_Pioneerp

(10) A local public hearing was held on ^^^bei 25, 2012, at Triad
Fhgh School, North Le-wisburg, OMo,

(11) Champaign Med its proofs of publication of the hearing notice
on ^^^ber 13,2012, ^^ ^ov^^^ 6,2012.

(12) On N"ovember 8, 2012^ the adju^^^^or^ hearing commenced
and it concluded on November 28, 2012. Rebuttal testimony
was taken on December 64 2012a

m100m

(13) The ALjss ^^^^s shall be affirmed, in part, and denied, in ^^^
as set forth in SecHon V of this ^^onF Order, and ^^^ca#e.
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(14) Adequate data an the proposed ^^^^ has been ^^^vided, to
make the applicable ^^^^^ations .^^^^ed by Chapter 4906,
Revised Code, and the record evidence in tWs matter provides
^uffid^^ factual data to enable the ^axd to ^e an inforrn^d
decision.

(15) Ch^paign°s a^^^cation filed on NUv 15, 2012, complies with
'tk^^ requirements of Chaptec 4906-139 &AZ

(16) The record establishes that the basis of need, under Section
4906:10(,^)(1)^ Revised Code, is not applir-able.

(17) 'I'h.^ record ^^^^sh^s that the nature of the probable
environmental impact of the fa^ty has been determined and it
wmphe.^ with the ^^^^ent-, in Section 4906a1^^^^^^^^
Revised Code, subject to ffie conditions set forth in this
Opinion, Order, and CertsficateQ

(18) The ref-vrd establishes ffiat the propowd fa^^ represmts the
rrt%ni^^^ adverse environmental impact, ^^^dETing the state
of available technology and the nature ancl eco^on-dca of the
various alt^^tiv^, and other pertinent consi^^ratiom under
^^^ 4906s10(A)(3)4 Revised Code, subject to the conditions
set forth in this Opinion, Order^ and Cexdficate.

(19) The record establishes that the facility is consistent with
regional plarts for expansion of the electric power grid and will
serve the interests of electrical system economy and reliabffit,¢^
under Section 4906.10(A)(4), Revised Code, subject to the
conditions set forth in this t^^ony Order, and Certificate,

(20) The record establishes, as required by SecUs^ 4906.10^^^^5' ^,
Revised Code, that the facility wiI comply with. Chapters 3704,
37.34x and 6111, Revised Code, and Secdons 1501e^ and
1501s34^ Revised Code, and aU rules and standards adopted
pursuant thereto and under Section 4561.32, Revised Code,

(21) The record establishes that the facility will serve the public
interest, convenience, and necessity, as required under Section
4906,10(A)(6)Q Revised Code, subject to the conditions set forth
in. this Opirdon9 Order, and Certificate.
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(22) The record estabhsh^^ ^^ the facihty wji.l not adversely
impact the viability of any land in an exi^g a.^^tural
district6 under Section 4906,10(.^)^7), Revised Code,

(23) Based on the record, the Board shall issue a Certificate of
Environmental ^ompatLb^^ for the construction, operaton,
and m^^e-tance of the proposed wind: ^wered. electric
generation facility in ^^^^^ Countyy Ohio, subject to the
cond.ita.oa:Ls set forth m this ^^on, Order, and Certificate,

ORDEP,

It is, therefore,

-102u

ORDERED6 That UNU's, Urbana9P, and the County/'^^wnslup^^ requests to r^^^
the rulings of the. ALjs ar^ denied, in part, and granted, in paftd as set forth in Section. V of
this Opi-niw^, Order, and ^^^cate. It is, furthex9

ORDERED, That UNU"s motion to mp^ the ^^^g record is denied, as set forth
in Section V of tWs Opinion, Order, and Certificate. ^^ is, furth^^^

^RDEREDy That the motion for protective order fUed by Gamesa be granted. It is,
fia°ther,

ORDERED, That the Board's docketing division maintain, under seal, the redacted
copy of the Gamesa General Characteristics Manual for the G97 ^^^^ model, which was
filed under seal in this docket on November 13,2012, for a period of 1S months, ending on
November 28, 2014. It is, fin-ffier,

ORDERED^ That Champaign's application to construct ^^^^ generating wind
tubi^es and e1^^^ substations in Champaign County, Ohio, be approved and a
certificate be issaaed. to Champaign, subject to the conditic^^ set forth 'm this Opinion,
Order, and C,ertificatea It is, further,

ORDERED, That the certificate contain the conditions set forth in the ^ondusio^
and Conditions Section of this Opinion, Order, and Certifs.cateo It is, further,
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ORDEREDq That a copy of this Opinion, Order, and ^erfificate he served upon each
party of record and any other interested persons of ^^rd.

= Of^^ ^WER^^^ ^^^

0wirman
ission of Ohio

^^^^^ ^^dmani Board Member
and Director of the Ohio
Development Services Agency

y^^ ^ ee0ueee6^0oeV4EP^" vlmtle®

Tl^eodo^e Wyxnys1oQ Board Member
and Director of the
O1^^ Department of Health

-- - -- - ---- -------
j^^ ^ger6 ^^^rd Mem'^er
and Director of the Ohio
Department of Natural urces

Y K

Scott Nally, Board Niember ^ . .
and ^ector of the Ohio
Environmental Protection Agency

;^rdl% ^, Boud. Member Jeffrey J. Lechak, Board Member
7 and Director of the Ohio and Pubh^ Member

^aftm^t of Agdeul'^

MWC/JJT/sc

Entered a^. the ^'o^.^

^^^2 8 0

f^^

Barcy F. McNeal
Secretary



BEFORE

THE'f^^^ POWER ^^G BOARD

In the Matter of the Application of )
Chmnpaign Wmd, LLC, for a. ^^^^ate to )
Construct a WindmPo-^ered Electrk ) Case No. 12-160mELaBGN
Genera^ Facility in Cliampaign County, )
owo, )

ENTRY ON REREARLNG

The Board .finds.

(1) On May 15, 2012, Oiampai^ Wind, LL^ (Champaigns^r
Applicant), filed, with the Ohio Power Siting Board (Board),
an applicatiOn pt^uant to the provisions of Chapter 4906-
1.7R Obi€s Adra,^^^ative Code (O.A.Co)g for a certificate to
construct a wrnd-p^wered electric generation facility in
Champaign County, Ohioe

(2) On May 28, 2013, the B€rud issued its ^^ort, order, and
^^^^ate approvmg ffie app^^^attox, vnth modifications,
and ordering that a ^^^cate be issued, subject to
72 conditions set ^ordi. in the opi^^M order, and ceTfficatea

(3) Section 4906012, Revised Code, states, in perdne€t part, that
Secds^^ 4903e^^ to 4903.16 and 4903,20 to 4903.23s Revised
Code, apply to a proceeding or order of the Boaxd. as ^ the
Board were ^ Public Utilities ^onunissLon of oWc^
(^ornniisr,^. ion),

(4) Seefion 4903.10, Revised Code, provides that any party who
has entered an appearance in a ^^^^^^on proceeding may
apply for rehearing with respect to any matters ^^emiined
by the Commission within 30 days after the entry of the
order upon the ^oumai of the Conmijsszon.

(5) R-^^ 4906-7-17(D), O.A.C.^ states, ia. L-eievant part, t^t any
party or affected person may file an app,^^ation for
reb.^g wit^ 30 days aft-er the issumice of a Board order
in the manner and fonn and circxznt.s^^^ set forth in
Section 4903.10F Revised Code.
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(6) On June 27, 2013, timely applications for rehearing of the
May 28, 2013, ^^irdon, order, and. certificate were filed by
Diane ^cConnefl, Rolbert McConnell, Julia ^ohnsori„ and
Uxaon. Neighbors Un.ated, Zxa.cs (^oJiectnvelyK UNU), and the
Dowd of Canmussioners of Champaign, Crunty3 Ohio, with
the Boards of Tm^tees of the Townships of Union, Urbana,
and Goshen (collectivelyf County/Townships).

(7) By ^ntry issued July 25, 2013^ in accordance with Rule 4906-
7w17(4s O.A.C, the adniinistrafive law jud.ge (^^^ granted
the timely appli^^^^^ for rehearing filed by UNU and the
County/Townships solely for the purpose of affbrdin^ the
Bcard additional time to ccsmxd^^ the issues raised in d^^
applications for ^ehearing.

Q2Q

(8) The Board has revaewed, and considered aR of the arpments>
On ^ehecuing. Any arguments on rehearing not ^^^^cally
addd^essed herein Mv^ been th^^^^^^y and adequately
comidered by the Board and are being denied., in
considering the arguments raised, the Board wifl address the
merits of the assigmnents of error by party and in the order
in which they were addressed in the opinion, order, and
certificate.

^._"___ _^__̂ _̂^X-of ^rbana'^ Ellin&

(9) The Board notes that the city of LTrbana (Urbana) filed a
document purporting to be an application for rehea^ing on
^wie 28, 2013.

(10) ^ereaftex, on July 8, 2013, champaign filed a motion to
^^e the document filed by Urbana, noting tfiat t.^^
PurPoxted application for rehearing was Wed 31 days af^^
the issuance of the Board`^ opinion, order, and ^^^^ate.
Comequentlys Champwgn argues that the Board h,-Is no
ju.ri-sdicta.on to entertain an application for re1^eari-n,^ ^t is
filed subsequent to the st.atutory deadline, citing Dover V,
Pub. ^^^. Comm. of Ohio, 126 Ohio St. 438, 185 NZ 833
(1933), Pollitz v. Pub. Util. Cbmm of Ohio, 98 Ohio St. 445, 121
N.E. 902 (1918). (Co. Motion to Strike at 3m4o)

(11) On July 11F 2013, Urbana filed a response to Ota^^paigxfs
motion to strike. ^^ its r^^^onseF Urbana ^^^y argues that
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^^ deadline for applxca.tio^,.^. for ^^^armg was July 1, 2013,
and not June 27, 2011 In support, Urbana cites Rvl^ 4-901m1m
07, O.,^.C,,, which provides ^^ three days ^^ be added to
a ^esail^^ period of time where een9^^^ is made by nmil^
Urbana argues that ^ rule ^^^^s dmt ^ days be
added to the statut®rv 30-day rehearing period set forth in
Section 4903.20, Revised Code. In the altemativem Urbana
argues that any delay in filing its app1^cation for rehearing
was excusable because: no service by hand de.i^^ was
made on ^^bapa on May 28,20134 despite the fact that Board
Staff member Matt Butler indicated a ^^^^ release woWc^ be
issued later in the day; the order was not eIectrordm1ly filed
in the Board's a^^t until 3:55 p.m. on, May 28, 2013^ which
was ordy five minutes before the close of ^rbands business
day; the service notice was not docketed un#fl 4;48 pzms
when Urbana's offices were d^sed, and was not sexved
uPoz^ Staff Attorney Breanne Parcels, despite her designation
as trial atkomeyg ^ accordance with Rule 4906-7-11, OsAeC.;
Ux^bana. was not served with the order via ^^, and Urbana
was not served with a hard copy by mail until May ^^ 201.^^
(Urbana Response at 2-3e)

0.2) On July 15, 2013, Champaign filed a reply to ^^bam9s
response. In its reply, Champaign reiterates that the Boud
cam^^ exercise jurisdiction over an application for ^ehearLn,^
^^^^ the appeal has been perfected in ^^^^^^^^ with the
statutea Champaign adds that ^^^^ ^^^ Section
4903.10f Revised Code, ^^ts an application for rehearing
to be ^^ within 30 days of the ^^^^ of the order
(emphasis ad.ded), (Co. Response at 1M2.)

(13) Section 4906.12, Revised Code, notes that certain secficans,
including Sec-bon 4903o10, Revised Code, shall apply to any
proceeding or order of the Board under Chapter 4906.
Section 4903-10, Revised Code, explicitly provides that
applications for rehearing must be filed within 30 days after
the er^^ of Me order upon the journat of t^ Board (emphasis
added). Upon. review of Urbana's application for ^ehe^^^^
we find that it was not ^^^d within the 30-day time
requirement and, therefore, it is untimely ^led.
Accordingly, the Board has no ^^sdict€€^^ to consider
Urbana's application for ^eh^^^ See Grmr v. .^b. Utit.

_3..
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Comm, ^^Ohio9172 Ohio St. 361,176 NoE.2d 416 (1961); Dover
n Pub, Utal, ^^^ of Ohio, 126 Oliio St. 438r 185 ME 833
(1933), See also In The Mdfer of the App11^ation of the ^^^^
EL-ctri^ ^^^^^^^^g Company for a Qrtification of the Rachel
138 kV Transmission Line Project, Case No. 95•600-E1-B'^,
Entry (May 19,1997),

Although ^rbam coxrectly points out that the date of the
event shall not be 1ndud.ed,, the thirtieth day after the entry
of the order into the Board9s journa1. is June 27, 2013. In
addition, the Board notes that Urba.^^^ reliance o-n
Commission Rule 4901.-1w076 O,A.C.^ is misguided, as Board
Rule ^^1-04Q O,A,C.9 dictates the computation of time for
Board pr€^ceedangs. Even ff the Board ^ould rely on Rule
4901-1-07, OaAsC,, the rule unambiguously applie-s orly to
pleadings or other papers served by a paa°ty to a proceeding,
not an opinion and order issued by the Board or
Commission (einpbm1s added). Therefore, as the Board has
no jurisdiction to e-wy^ consider Urbana's l^^e-ffled
apphcation for rehearing, the Board fmds Clampmg.'s
motion to strike is moot and need not be ^onsidered,

The Com=ZTowa^Iu2s` Ap^at€on f^ Re.iM^S
S

Procedural Matters

(14) In their application for ^ehearin& the County/Townships
allege that the Board failed to ^ffr^^°d the ^.o^xs^^o^To^r^s^I^lp;^
due process 'd^g the adjudicatory hearing. In support of
this assa.granent of ^=or, the County/Townships provide
that Champaign witnesws SpeeTschneid.er and Crowell wem
unable to answer some of the questions posed by counsel for
the County/'T`o,%mships, The County/Townships believe
^^ this demonstrates that Charnpaip"s -w€^ssm were not
qualified to testify and, therefore, the County/Townships
were deprived of the opporturdt^ to cT€ss-ex^e experts
on the appl^^atiom Consequently, the County/Townships
conl.ud.e that the Board's ad.ni€^^^^^ of th.e applkat€on as
evidence was improper. (County /Townships Appa at 11w
11)

-4-

ln its memorandum contra, Champaign exp1^,.^ fnat it is
longstanding pi°act.i^^ to ^^w an application and its
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correspond.i^g exi,ibi^ through witness ^^^ony of an
officer or experienced employee of an ^^plicant, Champaign
points out that Champaign witness Spee;aschneid.er is an
officer with Applicant and has extensive experience in the
ind.^stry. Champaign adds that Cf-ampaig-n witn^ Crowell
was the sertia^ project manager in ecological ^fters and, as
su.ch, an expert the admission of his testimony into the
record was appropriate. (Co. Memo Contra at 5-7.)

As noted in the ^pimort, order, and certificate, Board
precedent allows for the introduction of an application or
study by a sponsoring witness who had sapafa^^^
resprrmibihty m the production of an exlubito The
^oun^/Townsliips f^ to pr^^^ any *iifica^on for the
Board to depart from its past precedent, and the record
reflects ^^ Champaign witrs.^^^^^ Crowell and
Speerw-bneid.er had ^ignfficant roles in ^^^^^g the
^^^^^caton and its exhibits, as well as extensive industry
experience. The ^oud also finds the CauntyJTownslups'
due ^^^^ arguments to be without merit. We note that
not only dh^ the County/Townships cross ex^e tbzse
witnesses, nothing precluded the County/Townships from
conducting depositions of Champaign witnesses Crowell
and SpeerscbnLnder prior to the hearing m order to
determine whether either of ffie witnesses was famih^ with
the Caunty/ Towmhifssp areas of cr^^ern wiffiin the
applicataorL Further, not:fam^ ^^^^mted the
Cmm^/Townslups fio^ sub^^g other mdiv-idu,^
who may have contributed to the items that were compiled
by Champaign witnesses Crowell and Speerscbneidero In
fact, the Co. /Townships requested a ^^^^oena during
the adjudicatory ^eari^^^ which the ALJs granted, in order
to ^^ a Staff witness to tesffy on a specific area of the Staff
Report on which the County/°f`owmhips had ^^estions,
(Order at 12m13; Tr. at 2435-2443,) Accordingly, as the
County/Townships fail to show that their due process zi^^
were in any way violated, the County/Townships'
application for rehearing sbould be denied,

Setbacks tr Blade Shear azs.d. Fim

a5n

(7.5) In their application for rehearing, the County/Townships
argue that the op^ort, order, and certificate is unreasonable



12%1.60-^^^N

unless the ^oaxd requires that setbacks from ^.^ao
turbmestoz^onpartc-ipaimg landowners9 property ^es
conform to ^ufa^^ers° setbb^.ck recommendations. More
^^^^caUy, the Count^/Townstip^ argue that multiple
turbine safety manuals set ^ortb, greater setback
recommendations than those required by the opinion, order,
and cerdfica^^, including a Gamesa safety n-mnual that the
County/Townships claim is uncontroverted evidence of a
recommended setback greater tha..^ the m^umum statutory
setback. (County/Townships App, at 9-11)

In its memorandum cr^^tya the County/T^^^^^^
application for rehearing, Champaign notes ffiat the
County/Townships have cabed turbine safety manuals'
temporary clearance recommendations in the event of fire oi°
^verspeed a arguing that these distances ought to be used as a
^mnent setback. Champaign points out that the Board
specifically found m the op^on, order, and ceatift^ate that
the County/Townships confuse the tempo^^ clearance
recommendations in the event of temporary safety
situations, which are akin to t^^wwT evacuations that
riiight take place dtnan^ a ^^ leak, wa.th the actug
manufacturer setback r^on-unendations. ^^^,
Champaign notes that Staff vwyitness Conway testified that he
contacted aR potential turbine ^ufact^^ in this case
and, with Staff s recommendations, confirmed that the
project wfll exceed all manufacturer setback
recommendations. (Co. Memo Contra at 4-5.)

The Board declines to grant the ^ounty/Townships9
application for rehearing on the issue of blade shear and
setbacks. Initial.^^ the Boud emphasizes that the
County/Townships have raised no new arguments that
were not ramd at hearing and discussed in the opirdon,
order, and cert€fa:a.tee As the Board explained in the opinion,
order, and certificate, the Cot,^/Townskdps
imsunderstood the cited provisions from the turbine safety
rnanuaisy as these wexe not mnumum setback
^^ommendatiom, b-at ^^onunended temporary clearance
areas in the event of t^^^ary safety situations, such as fire
or overspeed, akin to temporary evacuations during a gas
leak ^^m a gas pipeline. Further, contrary to the

m6-
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Cc^untyf ^^^rLsl-dps' argument, the safety inanuaIs are not
uncontroverted evidence of manufacturer setback
reconunend^^ons. In fact, as dIwwsed in ^^ ^pina.^^
order, and certificate, Staff witn^^^ Conway testified that he
contacted aU potential turbine manufacturers in this case
and ^^^^^ thats with Stafr^ conditions, the project ^
exceed all nianufactuxer setback r^^^^endationso (Order
at 41-42.) Consequently, the Board finds that the
^^untyJ Townships' appIxca.taon, for rehearing on this issue
should be denied.

^^o lui 'W^

(16) In their application for ^^^^& the Cotmty/T°o^^^s
argue ffiat the opm.ion, order, and ^ertihca#e is unreasonable
and unl.awf^ ^^^ the Board revises Condition (52)(h) to
require financial assurance for. d^^omxxtissioning in an
amount ^uffid^^^ to cover the total costs of
decommissioning (County/Townships Appe at 7-8),

_7_

In its memorandum ^on^^ the County/"I'ownsl-dps"
application for refearm& aiampwgn argues ^^ the
County/'I"^wmMps' request is unreasonable and reflects a
nusunde.^stand.Ing of the project. ^.'iampaign points out
that, pursuant to the opinion, order, and ^^^^^^^ no more
#hen 52 turbines wiU actually be corLstra.ctedp depending on
the t=blne model selected. Under the County/Townships'
request, Champaign asserts, financial assurance would be
requz-red for turbines ^^ may never be bufft. Furffier9
Champaign points out that the County/I'ownsidIss` witness
Knauth ^^^vex provided a s€^^^^^^^ ^^on, why the
^ounty/".I"ow-aishig^^ requested approach was -n^^^^,
other than a^ was ^preferabl^" in Iiis opinion. (Co. Memo
Contra at 3-4.)

The Board finds that ffie County/Townships have presented
no new arguments that were not raised at hearing and
a^^^ssed. in. the opIrdon, order, and. certificate. As the
Board found in the opi.rim order, and ^ertifi.cate, the
Co-u-nty/"I°ownsidps" px^oposed condition would require
C-Ia^paign to post finaricIal assurance without considering
the number of turbines aclualIy constructed or under
construction, and would require a revised ^^^m missIoning
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plan. every °^^ years, which is too short to be practical and
does not ahgn with the ^oard`s most recent decisions on
decommi^^^^^ (Order at 72). ^onseq^^^, the Board
finds that the County/`^^^kps' app^cati^^ for rehearing
^^ this issue should be deri.edo

^^^^tLons

(17) In their app.^catioi for ^earin& the Cc^^nty/Towrtship^
argue tMt the order is unreasonable and ^^ unless the
Board revises Condition (29) to include the Boards of
Townsbi.p Trustees as additional holders of the bonds or
financial assurance. The CountyJT^wmhips point out that
the County Engineer has no authority over townsitip roads
and would not be the entity responsible for the roads ^
Champaign ^aits to repair them after the prqect. Further,
the County/Townships point out that the Board has found
that Champaign can enter into agreements wiffi the Boards
of Towrsbip Trustees for any township roads ^^ed in the
pS-m Cormeq^entlyb the Coun^/TownsMps state that they
believe the failure to include the tovmship trustees as to
b^^s/fh-kancia^ assurance was merely an oversight. The
^ounty/Townsl-,ips request that the Board revise Condition
(29) to include the relevant boards of township h-ustees.
(County/Townships App, at 6-7.)

In its ^^^^rand^^ contra the County/Townships'
application for rehearing,, Champaign argues that the Board
should reject the.^^est -.^c^r r^.,^ c^^€ this point
Champaign argues that the 'appropriate public ^^ority'
referred to in the ^oar&^ Condition (29) is the county
engineer, because Section 5543.01, Revised Code, &es the
county engineer general charge of the ^^nsbmct%on,
reconstruction, ^^acin.& or iznpro^emetts of roads by
boards of township trusteeso Further, ^mnpaign argues
that a county engineer, and not the boards of ^ownsliip
trustees, would have the appropriate experience to
determix^e th^:. condition of a road and that it was
appropriate for the Board to leave this issue to the county
engineer. Finally, Champaign ax°^^^ that the Boud is not
required by law to provide f.^W assurance for pje- and
pc^^^^^truction roadwork for a major utility and, alth-ough
the Boa-°d elected to require it for the county in this case, it

_8_
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was not ^^^omb^^ or unlawful for ^ Board to decline to
require it for each township. (Co. Memo Contra at 1x3.)

In the opu-i.on, order, and ^^^^ates the Board ind^^ed
Condition (29), which requires App^cant to promptly repair
any damaged public roads and bridges to their
pr^onsfxuctio^ state under the guidance of the appropriate
public authority. Nevertheless, Condition (29) req^^^^
Champaign to provide financial assurance to the Board of
Commissioners of Champaign County that it would ^^^m
the public county and township roads to their
preconstruction condition, The Board finds, as the condition
expressly provides, that repairs must be made °`und^^ the
guidance of the appropriate publi^ authority." 'rner^oreQ it
is logical that financial assurance should be made to the
public ^^W oT body possessing the appropriate statutory
au^^^^ity. Consequently, the ^^ gan^ the
^ounty/^^wnslups9 app^^eation for rehearing to the extm^
necessary in order to ^^ this language. The Board finds
that Condition (29) should be modified as foIlowso

App^^^^ must repair damage to ^^vemment-
niaintaxr^^d (public) roads and bridges caused
by construction activity. Any damaged public
roads and bridges must be repaired promptly
to their preconstruction state by Applicartt
under the guidance of the appropriate public
authority, Any tempora-ry imp.^^ement^ must
be ren^ved, und^^s the public official or body
possessing the appropriate statutory authority
requests that they renwin. Appheant must
provide financial ^wranc^ to -the public
csffi^ or body p^^^^ the appropriate
statutory authority that it ^ restore the
public county and township roads in
Champwgn County it uses to flieir
precomsauchon condition. Appi^ca..t rnu^t
also enter into a road use agreement with the
public official or body possessing the
appropriate statutory authority prior to
^onst^c-don and subject to Staff review and
^onfinnation that it complies witi-i ffiis

_g_



12-160-EL--BGN

cc^nditiorL The road use agreement must
contain pTovi^^^^ for the following:

(a) A precomtucfion. sur vey of ffic
conditiom of the roads.

(b) A p^^^onstruction survey of the
condition of the roads,

(c) An. ol^^^^^ ^tandard of repair that
obligates Applicant to restore the
roads to the same or better condition
as they were ^^^^r to the
constru.^^^

(d) A timetable for ^^^^^ of t-he
construction road and bridge bond
prior to the use or transport of heavy
equipment on public roads or
bridges.

(Order at 84,)

UNT'^ ^cation fr^r

1'rwedural Process

In its application for reh^arin& UNU argues ^t the
opir€a.on, order, and cerdfi.cate suggests that the cert6cate
amends the pX`6Yi'13uslV issued e,.^ed^.^A.`.A:K4e to BL8.5.eL"s.. Wind,

^,LC, in In re .^^lic^dor^ of Buckeye Mnd6 LLC6 Case No. 08-
666-EL-BGN (Bt^^ Wtnd ^, Opinion, Order, and
Certificate (Mar. 22,2010). Ui^I^ argues that, ff the opinion,
order, and certificate was intended as an amendment of the
certificate ^ssued, in Buckeye Mnd I, the order is unlawf,€1.
(UNU App, at 34e)

In its memorandum contra LTNIUs application for rehearing,
Champaign asserts ifiat its applicadox^ in this case was not
an amendment application and nothing in the opinion,
order, and cerdficate implies ^^ the Board was approving
an amendment application. Champaign points out that the
Board r^^^^y discussed the Board's procedural process for
certificates and amendment applicatiom and, addit€onafly9

-10a
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dearly artict;ated that C,ampaigii was applying for a
certificate in this case. (Coo Memo ^ontra at 1-2.)

The Board affims that the ^^^^ca'do-ri in this proceeding
was not an amendment application and the Board did not
approve an amendment application as part of its ^piniari,
®rder9 and ^^^cate. The portions cited by UNU ^ taken
from Section I11, Procedw^ Process, of the opinion , order,
and ^erfificater inwba.ch the Board gave an overview of its
^oced^^ process, in^^^^ its process for amendment
app1ications. The Board provided this infe^nnadon to chw^
its amendment ^rcxess- because ^^^^ posthearing brief
exhibited confusion regarding whether any modifications of
the certificate sought by a party after the ^^^^^^^ was
issued would be subject to any process (UNU Reply Br. at
30, 39-40), Accordingly, the Board fin^ that UNLT^s
a^^^^^tio^ for ^eheamg on i^ issue should be derded.

E3z.^^ Ruling

(19) In its application for reheaxa.ng,, UNU argues that the ^oard.
^hcmld allow discovery and. ^^ony about the drafts of ^
application and the Staff Report. (UNU App, at 87-89)

Cha-mpa.i^ responds that the ALjs denied the motion to
compel the production of application drafts on the ground
that it was not ^^evan'. to the ^^^t application and not
z^easonablv calcill.ated to lead to admissible evidennce.
Champaign ^ohits out that UNIU was stffl able to ask Staff
witness Conway several questions about a draft version of
the Staff ^^^ort (Co. Memo Contra at 56-57.)

The Boud. finds that UNU raises, verbatim, the same
argument in its applic^^on for rehearing that it presented to
the Board in its irdt,ial brief in this n-Latter, The Board notes
that UNU was ^^^n the ^^^^^^ to question St^s
vn^^^s on ^^ relating to the Staff Report, indudin^
how staff members arrived at their condusior^ in the Staff
R^^ort, Accordingly, as we have already addremed the
arguments UNU raised in its initial brief in the opinion,
order, and ^ertLficates we find that UNU^ ^^ignment, of
error should be denied. (Order at 11m12s Tr, at 2555-2558a
UNU Bn at 66.)

-11-
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(20) In its next assignment of error, UNU clakm ffiat records
related to turbine sites sold to Champaign are ^^^^ to
the certificate. UNU requests ^^lt tie ^a-rd r^rcer
Champaign to produce these records ^^^ its witness ^hould.
be recalled to answer questions about the rmordso (UNU
App, at 89x90.)

^paign responds that these records are not relevant, and
the request for these records was overly broad and overly
burdensome. Champaign further points out that UNU has
not presented any new arguments to justify reversal of the
^oard9^ ruling. (Co. ^^mo ^ontra. at 57-58o)

The Board finds ^^t UNU^ recitafion of its arguments
raised in its irdtial brief fall^ to present anytbin,^ new for the
Board's consideration. (Order at 13-146 UNU Br. at 67.)
Tb.mfore, UNU's assignment of error should be denied.

(21) U^^ requests the Board reopen discovery and ffi^ ^earing
to find, ada-dt9 and consider evidence about environmental
and safety hazards caused by turbme models other than
those listed in Champ^igr.'s application. In support of its
request, ^U states that MwR G%A^1Al.R i. CAigS 0.is 9'V d^^+r^D 7^y as '470..SS. as

A^°€^.p^.,^.'s cs^u^I and ^a.A ^ ALJ9E admitted that
infs^rzation about noise at other wind f^^^^ even those
with different turb%^e models, is relevant to this application.
UNU contends that the order relies heavily on Clb^mpaign"^
representations about other turbine models' enviromnen7^
and safety records as support for the Board's findings.
(LIT,M App. at 90-9Te)

Champaign replies that UNU does not make any specific
arguments as to any specific evidentiary ru.ing and, thus,
should not be considered by the Board. (Co. Memo Contra
at 58o)

The Board is und^ar on what UNU is seeking in its request
to reopen discovery and the adjudicatory b^^^ in ^^^ to
consider evidence about ^^^tim not included in, the
ap^hcation at hand. ^^ is ^^^ for the Board to address
^^U when it broadly requests t°.^t we cox^^ider all rulings,
including our final order. Further, we find that LTNIYs
credibility in this matter is undermined by its false assertion
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that the A^^s admitted that noise complaints ^lt other wind
projects axe pertinent to the matter at bando To the ^ontrarT
^INLYs citation relates to admission of Champaign witness
testimony, over ^NLYs objections, in which the AL,^
^^termined that the admission of witness testimony was
consistent with the previous ruling in which. the ALJ, at
UNUs urging, derded. Champaign°s motion in limine, stating
that parties, including UNU, should. be able to present
evidence on a broad range of issues Lhat relate to the
application in ffiis matter. UNTJ is essmtia1l.,^ seeking a
double standard for considering evidence dhat the Board
declines to adopt. Nonetheless, we find that the ALJs'
rulings were consistent by allowing for all parties in this
M-atter to p^^^ evidence that was relevant to the
application in this ^roceeding. (UNU Apps at 91; Tr. at 248m
249y ^43-9440^ Accordingly, we find UNUs asszgrunen^ of
error should be rej^ted,

(22) UNU contends that the fkard sb.ou)d reopen discovery Jin,
order to reisue UNUs subpoenas that were quashed, as
well as reopen the hearing to admit the evidence produced
pursuant to the subpoenas. LTNU claams that GE did not
object to the subpoena and was in the process of complying
with it when the ALJ quashed, it, thus, the ALj"s ruling was
erroneous. UNU reiterates that the sub^^^nm were not in
any way overbroad and no-bes that subpoena ^^^^estng
information on the Vestas turbine model would have
provided information ^emian^ to C`hampaigne^ a-Ppl^^tio^
^MW App, at 92-95.^

Further, UNU believes that subpoenas linilted to turbine
models listed in Champaigr.'^ application ^ou1d have bem
meaningless, a^^ the turbine models are often new and have a
1irnited operational history. UNU ad.cLs t.Mt it ^ffered to
narrow the ^ope of the subp^^, as stated in its
memorand.u-m but the subpoenaed companies bad. no
interest in producing any records and ^echne^ to cooperate
with UNU, UNU offers that it did not ^^ for amended or
revised subpoenas because the subpoenaed. companies
refused to teh' UN-Us counsel what was necessary to refine
them. In addition, Li-NU states that it could not obtain the
subpoenaed blade throw evidence from r^^^ sources
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outside of the ^^^^ems, and the ALjs s€^^pressed. UNIT's
attempts to question Staff o^ blade throw incidents
throughout the adjudicatory hearing. (UNU App, at 92-95,)

^hampkugn responds that the ^^^ correctly ruled that the
^ub^^^ sought a host of ^^^rniation. unrelated to the
specific matter at hand and were overly broad and unduly
burdensome. ^^^paign aLso points out ffiat UNU was
allowed to ask Staff witness Conway about the blade throw
incident at a wind projer-t certificated by the Board in .^^ ^^m
Matter of .^^uldi^^ Mn^ Farm 11, LLC, Case No. IC^-369aEL-
UGN (Tia^^r Road 11)9 ^^^n and Order (Nov. 18, 2010).
(Co. Memo Contra at 58-59.)

In,%tia1y, the Board notes that there is not^g within the
record indicating that General Electric Company, LLC (GE)
did not object to LJNUs subpoena or was in the process of
complying with it. ^su^n& arguendo, that UNtYs
allegation is correct, the Board finds it puzzling that UNU
did not make any reference to its assertion in its
mem^rand^ contra the various motions to quasI.. This
assertion Ls contradicted by its ^^^ apphcation for
r^earing, in ^^ch ^'.^^ explained that '[^^s revealed by
the subpoenaed companies' continued pursuit of the
motions to quash, and their lack of response to UNT.1's offer,
the subpoenaed companies had no interest in producing any
records and ^^dined. to cooperate with T^^^s attempts to
work for them.`6 (LTNU App. at 94.) Further, nothing
precluded UNU ^^^ exercising its right to file an
interlocutory appeal of the AL]'^ entry granting various
moti^^ to ^^^^^ or filing a new or amended subpoena. in
fact, UNU did file amended subpoenas after it init-Wl^ filed
defective subpoenas on September 24, 2012, that it ultimtely^
cured and reffl.ed on September 286 ?012.

Furthermore, as UNU repeats ssrnil^ ^gument^ raised in its
ir.itia1 brief, we find no merit in its request to reopen the
evidentiary ^eanng in tius matter. In an exercise of
gamesmanship, LTNU failed to forrr€aH^ ^^ect to the ALT^
October 22, 2012, entry granting the ^otiom to quash, in
part, until it .^^d in its initial brief in this matter on January
16, 2013, almost three months after the entry was issued and
over a month after the adjudicatory hearing in tiais matter
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had cancl^ded If L'NU ^^ believed that it was without
the means to obiam information that it alleged was `pbeing
hid.dert by the subpoenaed companies,d4 it appears suspect
that no formal objectis^^ were raised until well after the
hearing concluded. While we und^rsta,.^.d that Rule 4906-7-
15, O,AeCa, p^^ any party electing not to file an
interlocutory appeal to raise the propriety of any ruling in its
i^^^l brief, but are ^o-n^^^ed that, assuming arguendo, had
^^ information been gemuza^ to UNUs presentation of its
case, UNU had ^^^^ avenues available to remedy this
alleged error that it chose to declin^. Agam, 'UN^,^ had the
opportu-nity to file an mfi^locutory appeal of the ^^^^^r 22,
2012, ALJ entry, as well as new subpomas that were more
narrowly tailored to the documents UNU was seeking to
obtain. We find. '^NLYs a-rgument that it declined to file
amended or revised subpoenas because the subpoenaed
companies rrJused to tell UNLY^ counsel what was
necessary to refine their request to be without merit, (Order
at 7-9a)

Finally, we again note ^ ^charactenzation of UNL''s
asserd^n that it was not p^^^^ to question any witnesses
on blade throw ind^^ntse To the contrary, as mdica1ed in
the opuaio^ order, and ^ertfi^atea UNU, as well as other
interveners and the ^^^^ cross examined both Staff and
UNtYs witness on the indd.ent at Timber Road 11 (Tinib^^
^^ad II indd.ent)^ (Order at 9; Tr. at 13004303, 1315-1316,
1318-1320d 1328-1332^ 2485b2486; 2550-2553, 2566-2572.)
Accordingly, the Board finds that UNlY^ assignment of error
on ffii.s issue is wi^^^ merit and should be denied.

(23) In i-ts application for rehearin& LINU argues that the
evidence presented by Champaign and Staff on shadow
.f1^^^^ is entirely based on inadmissible hearsay. UNU
ChI.^ that Champaign and Staff utilized lay witn^^^ to
render expert opixd^^ on shadow flicker ffiat thev were not
qualified to give. UNU opines that Champaigr9s shadow
flicker report is fdghly technical and detailed and contaim
multiple modeling scenarios with W^^PRO inputs and
output& UNU contends that it was improper for the Board
to aEow for the admission of this exhibit because the wii^^^
sponsoring the application did not have any first handm
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knowledge of the shadow flicker modeling ^^sis. UNU
provides ^t the fact that a wa^^ may be quafifte^ to
^^^ as an expert m one discipline does not make the
expert qu^ed in a related ^^sdplin.^ or su^^^pLine.
(UNU App. at 93-98.^

Champaign counters that UNU ignores the experience of
Q^^aign's witnesses, Champaign asserts that boffi
witnesses -wege able to sufficiently answer questions about
the shadow flicker report, the methodology used, and the
assumptions and inputs. Champmgn further ^^ph^s that
calculating shadow flicker is a '^^^^ physics problem and
UN,Uys c1.airn that it is "highly tec:^cal' iis unfomded. (Co.
Memo Contra at ^MI.)

The Board finds that UNUs assignment of error should be
rejected. As indicated in the opinion, order, and ^^rtifir-atea
the record refl^ that Champaign witnesses Poore and
^^^erschneid^^ along with. St-aff witness Strom, were
qualified to testify on shadow flicker based on their
educational backgrounds and experience in the ind^stry.
Further, the record reflects that the software referred to in
the application is regularly relied upon m the industry.
There is no evidence within the record to support t..^'^,a'^
repeated cla^ that the shadow flicker reports or
corresponding testimony am in any way unreliable;
accordingly, we find that U^,T^^'s assignment of error should
be rejected. (Order at 51-52.)

(24) In a similar ^^igrxxaent of error, UNU asserts that
CSiampaagn6s witnesses should not have been able to
sponsor portions of the application for which they were not
qualified as an expert because their testimony ^^mtituted
hearsay. UNU accuses the Board of ^^^y bending the
hearsay rule and ^^^denfiary principles applicable to expert
testimony for Champaa.^ while applying a more stringent
standard on UINU^ witnesses, including LTNU w-i^^^^^^
Palmer and ^^^^ UNU ^^^^^ that the A^^^ erred by
striking portions of the testimony of witnesses Palmer and
^cCanna ^^^cally, ^^ states that the ALJs struck
^orbons of UNU witness ^cCanr°s tesfi^ny on the ba..^x^
that it was outside his area of expertise, indicating fna^ the
AL^^ applied a d^^bl^ standard. YN^ believes that portions
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of the testimony of UNU witness Palmer, iil^^^^^ should
have been a+rlmittedr as he is an undisputed w.fety expert,
(UNU App. at 98-1004)

Champaign asks the Boa-rd to reject these ^^ents.
Chaxnpaigx notes that the admission of the application was
consistent with the B=d's long-stand^ ^^^ctir-e to allow
an apphcax^^ to sp^^^r an application and exldb1.ts through
the t^stimony of a witness that is an officer or experienced
employee of the ^^^^canto Champaign further asserts that
the ALJ and Board decisions did not result in one standard
^^ Champaign and a different evld^ndary standard for
UNU. Champaign claims that its witnesses were adequately
^ualified and expressed a deep understanding for the
appl^^aluo^ contents. On the other hand, C1^pmgn c.1^um
that '^^ witness Pahner had no experience in the wind
industry and sought to testify on 1^^rniation ffiat he was
not responsible for compliinge (Co. ^emo Contra at ^2-63o)

The Board finds that UNU°s argurn ' .^nts should be ^^jected,
UNU fails to provide any justifiable reason for the Board to
admit items that are hearsay and do not fall wifl.-dn any of
the hearsay exceptions. As noted in the oplrmon, order, and
^erdficatet Board precedent allows for the introduction of an
application or study by a sponsoring witness who had
.^ignff1^^^ responsibility in the produedon of an exhibit. We
see no reason to depart from Board precedent, parkicul^^.y
in light of the fact that Ouxmpaxgr`s witnesses have
considerable experience in the industry. Further, not only
did U^,^ cross ^^^^e these vyitnessess but UNU also had
the opportunity to conduct deposl^^m and engage in
discovery on matters related to their ^stimcsny, Moreover,
n^^^ precluded UNU f^^^ su^^^^^ other
individuals that assisted in the compflation of ^paigids
application. We note that the ^untyjTownsMps chr^^^ to
exercise their right to subpoena during the course of the
adjudlcatery hearing. UNU's choice to not avail itself of a
of the tools available to parties in Board proceedings does
not justify reversal of the Board's order. Crr. at 2435-2443.)

_17o
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testimony was si^^^ on the basis that it was outside ^ area
of expertise, the record actuaUy indicates that a porhan of
^:^.^ testimony was struck because it was admittedly a
quotation copied fi-om. Wikipedia, which is undeniably
hearsay (Tr. at 1010). ^^ewiser while UNU witness Palmer
does have ^xpmience m an engineer, he has no ^xpenence in
the wind industry and it would have been uzx^^somb7e for
the Board to ad^^ testimony about the wind industry from
an internet website that consists entirely of third,mp"
^^rnmt,icm. Accordingly, thp Board does not gpp any
inconsistency between Bomd ra.lmgs adnd.." exhibits that
were conipl1.ed under the direction of witnesses with
^xtewi^e industry experience, as ^^posed. to testimony
derived from intem^ websites where any third p" can
post information or data, (Order at 9-104 1.2-1^; Tr. at 1020-
1021_) ^^ordixtgly, UNUs request for Teb.^^^^^ on this
^su^ should be denied.

(25) In its application ^^ ^earin& UNU argues that the Board
wrongfully denied UNTJ^s motion to reopen the record in
tMs proceeding. UNU opines ^^ the Board's assertion that
the evidence UNU sought to introduce was cumulative is
huproper. UNTJ alleges that the evidence contradicts the
testimony and L-vidence previously offered by ChwnpaxgTL
(UNU Appv at 55-56.)

Champaign responds that IMU did ^^t meet its burden to
reopen the proceeding under Rule 4906-7-17(C), O,A^C,
Champaign asserts that UNU attempted to present
cumulative evidence ffiat did not relate to new and distinct
facts, Given that UNU presented evidence from its
witnesses on infrasound measurements and cross-examined
Cl°awmp^ign"s witnesses on low frequency noise (L^^^
Champaign concludes that the ^oard correctly denied
UNT:Ys mquest to reopen the record to submit add.itimal
evidence on ^N and infrasound. (Co. Memo Contra at 36-
38.)

Consistent with the opinion, order, and certificate, the Board
finds that UNU's request to reopen the record should be
deriedo Whil^ UNU believes that the ^^rnution it sought
to introduce would not be cumulative, as required. by Rule
4906-7M17(C), O.A.C., the ^^ord r^.^^^ that IJNU ^ctuaBy
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presented two va^^^^^ who ^^^^ ^^ LFN exists from
wimc^ ^Wnes and leads to adverse health effects. N€i^^
within the report U3^^ now seeks to intW.^^ contradicts
the testimony of UNU^ witnesses. Not ^rdy was the
information that UNU was seeking to supplement into the
record cumulati^^ in nature, but we point out ffiat t7NU
cross-exanu^^ ^^pm^ witness Hessler on his
conclusions from the Wisconsin proceeding. Although UNU
could have requested to adn-dt the report as a latewfiIed
exki.frit^ UNU instead chose bo file ^tsreq^^^^ to reopen the
record 24 days ^r the report was ,.^.^ued. Accordingly, as
the information UNU sought to introduce is cumula-five to
the evidence LF^^ previously submitted in the record,
UNU's assignment of error should be denied. (Order at 14-
159 UNU Exo 19 at 8 and ^^^^NIJ Ex. 23 at 8a12,15-16a ^^; Tr,
at 8189 86^^^^^^

^^^oeconomi^ ^2a^

(26) In its application for ^^^^in& UNU c1ai= that the project
does not ^^^ the public interest, convenience, and necessity
because there are soci€^^ononiic and en^^ ^^^ntal
de#^^en^ that outweigh the ^^^^eces econon€c benefitsa In
support of its claim, U^ argues ^^ Champaign failed to
produce a witiess with knowledge of the .^^^^^^nornic
b6:..5.0.e%J1ts, the beriefits of the project are A.Ct.+g.i8.g6N^.*'le, the

^+r'1.6

6d
Y^v s socioeconomic detriments $. 6L4 outweigh any

^io^^sn^s^c benefits; and the Bo^d's z^.i^.^e on^aodn
4928.64(B)6 Revised Code, is itnp.^^^^ because it forces Ohio
utilities to ^^^^ ^^^rmti^^ energy generated in Ohio,
thus, violating the federal commerce dause, UNU rnkin:fains
that the ^^inio^ order, and ^erdficate fails to analyze any of
these defi^en^^e& (UNU App: at 14-16.)

In its memorandum contra UNUs application for rehearing,
Champaip counters that the f^^^^ does represent the
n*-dmum adverse environmental impact and that the
facffi^ will serve the public interest, con^^ence9 and
n^^ityo Regarding UNU'^ arguments that ^hio`s
renewable energy standards are uzac®nstitutiona,
Champaign provides ^^ the standards remain in. place
regardless of any future rulings on the consi^tutionahty of
the renewable energy statute, (Co. Memo Contra at 6-7o)
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The ^^d finds that, with the exception of its a.,^gument that
Sectia^^ 4928.64^^^^ Revised Code, is unconstitutional, UTNT..T
fails to raise any new argunx-nts for the ^oard^
^^^id^^ation.o While UNU accuses the Board of accepting
misrepresentations from Staff and Champa<gns UNU ,^aiJs to
provide any meaningful economic analysis, study, or
research to rebut ^^paign9s reports ^^^ ^^ ^^^^^^d
with its app^^^^o-r.,. We agree with UNUs asserdon that the
burden of proof is on Cham^^ips however, Champaign
^^sWned its burden of proof of showing that the facility will
serve the public interest, convenience, and necessity, to
wkuch UNU failed to rebut with any ^eamngfu1 or
^^^^^iv^ evidence. Furtherx we find LTNLYs repeated
allegation that the project will cause widespread damage
ffir^ughout the county to be meratl^^ as well. I'he Board
emphasizes that, in addition to ^^uring the project has a
positive econon-a%^ impact, we find it extremely important to
preserve the nature and scenery when considering whediff a
proposed project benefits the public interest. The record in
this proceeding reflects that this project wiJI not alter the
scenery in Champai.gn. County as it wffl blend ^th the
previously ceraficated wind-^^^^^^^^ energy project and,. as
a representative of the Ohio Farm Bureau Federation
^xpl.a^eda it ^ protect the agricultural landscape that is
prevalent t^^^^^^^^ Champaign County. (Order at 23-24,)

NText, we tum to UNU'^ argument ffiat the Board .^propeii;^
^lied upon ^ecidon 4928,64(B)F Revised Code, in approving
the ^^^^icataori, on the basis that it violates the federal
cominerce clausea The ^^d finds that this question of
constitutionality of a statute extends beyond the scope of the
Board's designated authority and is only appropriate for
^etenninatson by the Court. Consequently, the Board must
continue to follow the statute until directed otherwise by the
Court, as it lacks the jurisdiction to adjudicate whether
Section 4928,64(B), Revised Code, violates the federal
commerce clause. See PanhandLe E. .^^^^ne Co. v, Pub. Ut-it,
Cmnm, of Ohio, 56 Ohio St.^^ 334, 346, 383 N.E.2d. 1163
(1978), ci^^ ^ East Ohio Gas C®s v. Pub. Util, Comm, of
Ohio, 137 Ohio St. 225, 238-239y 28 ^^^^^^ ^^ (1940).
Nevertheless, even if Section 4928,64(B); Revised Code, were
not at issue, the Board finds that the project serves the
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purpose of delivering energy to Ob%ods bulk power
transmission system in order to wrve the generation needs
of el^^c utiH^^s and their custorrmmq as discussed in the
applicatiorL (Co. Ex. 1 at 2) Accordingly, the Board finds
that U^,'U^ ^pph^atvon for ^ebeanng r^^ardan^ the
socioeconomic ^pa^^ should be denied.

Aviation

(27) In its application for reb^arin& UNU contend,.s that the
Board failed to require ^^paign to fully ^ornp^^y %itb.
Section 4906.10, Revised Code, in order to ensure that none
of the turbines ^ an ^^^-han ba=d.,, UNU acknowledges
ft^ the Staff Report repr^^^ that Staff engaged m the
rea^^ed ^onsultai-ion vnth the Olu^ Department of
Transpc^rtatiorg.'s Office of Aviation (ODO°^-OA) and
received c1.eara^ces for aR turbines. Nevertheless, UNU
argues that the Boa-rd should ^^gard. Staff's representation
in the Staff Report because ^orrespcsnden^^ included in the
applica^on from ODOT-OA only pertains to 28 out of the
56 turbine sites that were reviewed. Furffier, UNU states
^t the correspondence included in the apph^ation provides
that the clearance expired on November 1, 2OIZ prior to the
Board'^ hearing. UNU contends tfat the order fails to
address this deficiency and that the Board, may not issue a
certif^^cat^ ^ntfl ODO'I-Od'?. issues valid, unexpired
clearances to enmrre that none of the turbines ^ pose an
aviation hazard. (UNLJ Appo at 83-84.)

ffi its memorandarrn contra UNIJ's application for rebearin&
Champaign assem ftt* as ^onflnned by Staffg ODOT-OA
has approved all turbine locations, althougb, UNU continues
to imply ^t d-ds did not occur. Champaign points out that
the Staff Report makes clear that 0 tarbines ^^^ted with
this case were c1eand by ODOT-OA aftvr being contacted by
Staff, in accordance with Section 4561,32, Revised Code.
(Co. Memo Contra at 51-52,)

^ Board ^oirt^ out ffia.tg as set forth in the opinion, order,
and ^^^ate, the Staff Report notes ^^ a determination of
no hazaxd has been issued by the Federal. Aviation
Administration (FAA) for all 56 tu-rbane locations in the
proposed project and that Staff contacted ODOT-OA and
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received notices of clearance for all turbines associated with
the proposed project. Although the ^^ph^^on may have
only included correspondence ^egwding 28 out of the 56
turbine site clearances, and the correspondence ^efiectin^
ODOT-OA's approval included a date prior to the
adjudicatory hearing, the Board stresses that Staff co^x-med
in the Staff Report that afl 56 sites were cleared by ODOT-
OA; and UNU has pointed to no ^^^^en^ that ifie
application must r-c^^tain w-ritteft ca^^esponden^^ reflecting
^DOT-OA°s approval in addition to StaT^ unrefuted
^onfiz-gation in the Staff Report that aU sites were approved.
Although UNU may choose not to believe Staff^
representation that ^ 56 sites were cleared by ^^^^-OA, it
is apparent from the opinion, order, and ^^^^^te that the
Board determined that the Staff Report ^^^ ^^^^^^^ on this
issue and that Staffs affi^tion meets the requirement that
Staff consult -w-i^ ^^OT-OAa (Order at 33m34o) Further, the
Board notes that UNU had the opportunity to ^^ ^^^in^
the Staff witness responsible for authoring the a^dat€on
portion of the Staff Report, but UNU did not question that
witness on the assertion in the Staff Report t^t aR ^^bin^
sites were ^^earei. by the ODOT-OA (Tr. at 2036, 2094),
Consequently, the Board finds that LTNU^ application for
rehearing on this issue should be r^erdedo

^cks m ^^^^^ ^^^ and ^^^

(28) In its ^^plicatarm for ^^^^& t^N^ argues that ^^^e
blades pose a threat to public safety and that a person struck
by a blade is likely ^ die or be seriously injured. ^urffiers
UNU contends that the Tirnber Road E znd^ent, as well as
other worldwide incidents, reveals that blade shear occurs
regularly in the wind. industry. Initially, regarding the
Timber Road ^ ^^identx UNU contends that the Board erred
in finding UNU witness Schaffner"s testimony to be
€^lia1a^^. Furffiere I,1^^ argues that the Board ^^ ^
speculating that cHdren had carried turbine pieces into
their ^^-rd because no one woWs^ logically clutter their own
yard, and that the Board erred in determining that wind
could have lifted up pieces of turbine blade after they fell
and deposited thern away from the turbine tower. UN^Y
continues that Champaa^ ^taff9 and t-he A^^s engaged in
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'^ubierfuge4Y to block UNU's questions about the blade piece
travel distances and other infa^^^on relating to the Timber
Road II mcident. UNU also contends ffiat, although the
Board's order relied on ^^^ ^^eca-ut€^^ against blade
shear that were generally referred to in the application, the
Board failed to i-ndude a condition. requiring these safety
precautions, including independent ^^^ systems,
automatic shutdown under certain conditions, certification
under interrw^^^ standards, pitch controls, ^mors, speed
^^ntrols6 third--^arty oversight in man.ufacturin& quality
assurance process, inspections, ^ ^^e-nanceX ^^ on
remote fault access, and traftiingo Mudlyq UNU argues that
the Board erred in concluding that blade failure rarely
occurs, citing evidence fmm the Caithness Database ^t was
not ^^tted into the record, (UNU App. at49M73; 76-78.)

In addition, UNU argues that the Board en-,.-d in finding ^^
turbine manufacturer safety manu^^ are not relevant in
determara%ng 6etbacks, Although UNU concedes that the
Board dekem-iined the safety manuals or.1.y referred to
temporary deara^e areas during emergency situations,
LTNU contends that turbine manufacturers have developed
the clearance areas because their experiences have shown
them that turbine blades can fly that distance. ^urther, i3NI:1
asserts that UNL',^ members will be t^eatened if turbines
are installed within 1,000 feet of any public road, and
contends that Staff ^^^ Conway testified that Staff fail^^
to ^^^^^ the distances between the ^^^^ sites and
pz.bl^^ roads. (UNU Appo at 73-75.)

In its memorandum contra LTNLYs application for ^^hear^^
^^^aap argues that UNU has ^^actenzec^ the
evid^^e in the record in its ^^serdon that the hazards of
blade shear are prevalent in the wind industry. Specifically,
Champaign points out ffiat €.TNIJ ignores the fact ^t none
of its witnesses could point to a member of the 9,^neral,
public that has been injured due to blade shear, despite the
fact that hundreds of thousands of ^rbme^ operate
throughout the world. Furtberd Champaign points to the
^^sfim^^y of Champaign witness ^^^^schneid^ ^^ Staff
vvitn^^^ Conway for the position that blade shear events are
extremely ra-re. Champaign goes on to argue that NIU was
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pern,dtted to introduce testimony on the Timber Road H
i,nddents but miwluffacterizes that evidence by c1^^ming that
pieces of the blade landed in a yard near a public road, when
testimony by Staff witnew Cc^^way- tended to show that
smaUerF lighter pieces of the fiberglass blade were blown
around the site, which was ,^ctua^y acknowledged by UNU
witness ^ffnero ^^ier^ Champaign points out that UNU
mit.i.ess Sckaaffn^^ traveled to the site days after the blade
shear inci.dent, unlike Staff witness Conwav9 who visi.t-ed the
site the day after the incident. (Co. Memo Contra at 41 -4A)

C]iam^aign next argues that, in its application for rehearing,
UNU inappropriately relied on a database spreadsheet that
was not adrrdtted into evidence. Champaign fufther points
out that, although UNU clairns that the manufacturer safety
manuals support ^^ %,M^^^s Palmer's setback proposal,
these distances in the turbine saf^^ manuals refer to
temporary ^^^^^^ recommendations during emergency
situations, s^^ as memures that would be taken in the
event of a gas ieak. Champaign further contends that the
alleged distances set forth in the page allegedly taken from a
^^^^^s. manual produced at hearing by UNU 'Vitness
,^oluison. are irrelevant because they cwmot be found in the
entre Vestas safety manual, whuch was mcluded in the
application. Further, Champaign points out that Staff
witness Conway testified at hearing that he amtacted Vestas
and confirmed that the setbacks proposed in the application
exceed V^^^" nianimum setback ^^^^^mend.ations,
Caampaign. notes that Staff witness Conway testified that
Staff^ recommended setbacks in this case exceed the
setbacks required by GEe Consequently, Champaign states
ftt the setbacks approved by the Board are sufficient to
proted the public from the already low ris.k of blade throwf
and the ^oard did not err in rejecting LJNU^ request for a
1,640 foot setback fTom property lines and 1,€300 foot setback
from puksjic road& (Co. Memo Contra at 4647.)

The Board declines to grant rehearing on the issue ^^
^^ado due to the risk of blade si-i^^^ More ^^ecificafty, the
Board notes that UN7^ raises no new arguments on
rehearing, and the Board specifically rejected in the opinion,
order, and certificate LTNLI°s assertion that blade shear is
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prevalent in the wind industry. In so findin& the ^^^^
determined that no evidence was presented that any
member of the general public ^^ ^^ been ^^^^^d due to
blade shear, and ffiat the occasions of blade shear in
Sandusky, Ohio, cited by UNU did not involve ^^^^^
grade wind t^^^^^ such as those at issue in the applicataor€,
(^^er at 41,) .

Next, the Board finds that UNU misrepresents the record by
as^^^g thatCliampaigri, Staff, and the ALjs engaged in
"'subterfuge" to block UN17^ quesdoz^ about blade piece
trave1distax^^s and ot^ ^ormation relating to the Timber
Road 11 incident, To the ^ontrary^ the record c€^^^^
numerous questions and answers con^emireg the Timber
Road ^ incident that the ALjs found w^^ relevant to t^e
application at issue in this case, which were asked by UNU,
other interveners, and the ALJ^^ and were answered by Staff
witnm Conway and U^,̂ ^ ^^^^s Schaffner (Tr< at 1300-
1303, 1,^1.5wI31S,1318-1^^^,1^^^^32,2^^2486,, 2550-2553,
2566-2572), Purffier, the Board specifically enumerated the
reasons that it fo€aLid more credibffity with the official report
of the Timber Road 11 incident, which was moved into
evidence by UNU and adrnifted by the Board, than UNIJ
witness Schaffner's testimony, ^.^€cludang that: he did not
view the pieces until days after the incident; he did not
measure the p^ until ^oux ts^ ^^^ days aftex the mcident9
he acknowledged that the srnal.l. pieces of fi^^s may
have blown further away from their original landing spots;
he acknowledged that he did not know whekaer the pieces
had been moved,; and children m the area were picking up
the pieces. Further, although UNU argues ffiat a Paulding
County ^arnily experienced a near hit on their home, notbing
UNU cites in the record supports this statement. (Order at
41e)

.^.^ d^^^d in the order, the Board found that the ^^^
^^^^^^^ of blade shear would be reduced by the
certification of turbines according to intemati^^
engineering standards, independent braking systems, pit^
controls, sensors, speed controls, monitoring systems that
provide automatic shut down at certain wind speeds,
vibmtions, oT rotor strm, third- party oversight in the
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manuf^cWxin^ process, ^^^^ ^Farance processes,
^^ections, proper a^^^^^^ practices, lindta^^ns on
remote fault resets, and training. -Although U-NU believes
the Board erred in not speefff^aUy requiring these
ga^^utio^ as part r^^ the ^ertfficat^, UN17^ argument is
misguided. ^^tiaUys the ^^^ notes ^^ it provided, ^n. the
^vinior, order, and cerfific.^^e that, if Champaign should
^^ to use a turbine model not considered in the order,
Champaign would be required to file an amendment
application pursuant to Section 49W06, R.e^^so,-d Code
(Order at 42). As set forth in the Staff Report, all of the
turbine models under ^^mid^^ation for the ^^qecf are
certified to international engineering standards, have two
independent braking ^^^^erns, pitch controls, lightning
prs^^on system, momtormg systems that provide
automatic shut down at excessive wind speeds, vibrations,
ar^^ ^tmss (Staff k^ep^ at 31). FuAher, the application
provides that ^ turbine models under consideration are
independently certified as meefing intemataor.1 design
standards by independent product safety organizations (Co,
Ex01 at 48). At hearing, Champaign witness ^^^^rschneid^^
testified that these znt€^rmtional entities provide standards
for the manufacturing process and quality control (Tr. at
308-309). In addition, Champaign witness Speerschneider
testified that Everpower regularly inspects and repairs
minor defects in turbine blades (`I'r, at 318). The application
also states that the ^^^^^ common cause of blade failure js
human error in interfacing with control systems and ffiat
consequently, manufacturers have Teduced. that risk by
lirri^^ human adj^^^^^ts that can be made in the field.
In ad.ditioti, the a^ph^ation. states that Appfican^ wiU
provide annual training for its persmnel,. as well as local
first responders (Co. Ex. I at 83).

Moreover, as stated in the opinion, order, and certificate, the
Board found that ^^ misunderstood the cited provisions
taken f-rom the turbine safety manuals, as these were not
minimum setback ^^^ommen^atioms but temporary
^^earance a-reas in the event of temporary safety situations,
akin to evacuations during a gas leak (Order at 42.)
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Fiz^^^ the Board notes that, in its posthearing briefs, UNU
contended that Staff fafl^ to measure the d^^^ between
the turbine sites and public roads. UNU repeats tMs f^^ty
in its application for ^^^arln& alleging that ^^^ witness
Conway testified Staff failed to measure the d^^^
between the turbme sites and ^ public roads. In fact, the
testimony selecfive1v cited by UNU in support is the
testimony of Staff witness ^^gener where he stated that he
did not persorolly measure the setbacks to roadways in his
review of the project (Tr. at 2455-2456). Staff witness
Conway testified that he did ^^^^ the distances between
tuibine sites and arterW roadways (Tr. 2488M2489P 2491.).

Fox° the reasons stated above, the Board finds ^^ the issues
raised by UNU were thoroughly addressed in the opinion,
order, and certificate, that U^^^ raises no new additional
arguments, and that rehearing should be ^erded on these
^uese

Setbacks - Ice Iluow

(29) In its application for rehearing,, UNU alleges that the Board
should reexamine and expand setbacks to prevent ice from
entering ^^ or nonp^cipan^" lands, Hi^ally6 L^
acknowledges that the Boud found in the opinia^ order,
and certificate that the clearance areas discussed ^ the
^^^ safety n-mnuals ord.^ pertain to temporaTy clearance
areas during emergencies. UNU sur^^^, however, that
turbine manufacturers must have developed these
emergency ^^^^tion zones because ^^ experiences
demonstrate that turbines fhx°^^ ice that distance. ^U
further criti^^s the Staff Report and the ^puuonm order, and
certdicatep for ^uWn^ greater setback distances from
h^avfly traveled roads dvm fi°om lesser traveled roads,
because UNU contends this ignores the safety of motorists
on less traveled rcad& UNU asserts that four ^^^^
^pproved by the Board are located too ^ose to roads ^^ are
heavfl^ traveled, citing -t:a^ testimony of ^ witness
Johnson that these roads are heavily traveled. UNU goes on
to argue that the safety of its merr'oers w.^ be ^^^tened. if
turbines are installed widiin 1,000 feet of any public r€^ado
Further, LTNU argues &a^ the Board unfairly found UNU
uztn^s Paimer'^ testimony that ice detectors do not work to
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be unreliable- because he had never worked in the wind
industry or operated a wind turbine and contends th-at GF^
safety nianuai states that ice may .^orrv. on rotor b^a^^ more
quickly than on the ^^ sensor. (UNU App. at ^^^^^)

In its memorandum contra UNT-Y^ application for ^^hearin&
Champaign argues that UNUs justfficat^on for pu.bfic road
setbacks of 1,000 feet is based solely on th-e testimony of
UNU witness ^almm and lacked any justifir-ation for this
proposed setback and failed to peTform any calculations on
ice throw "t^^^ or risk due to ice t^^ow. Purtlierg
Champaign points out that UNU does not cite any turbine
safety manual that n-tandates a 1,000 foot setback for ice
throw, and ffiat or1^ GE recommends a setback for ice throw
in the event ice detectors are not used. Champaign hirtb.er
notes that all of Champaigr`s turbines will use xce detectors
and t1at the Bo.xd`^ ^^^^endation for setbacks ^as more
conservative ffian GE's ^^^^^en^ations, Regarding public
roads, Champaign points out that no evidence supports
UNLTys claim that some tuxbines are sited too c1cre to public
roads other d-wn UNU witness J€^^oes testimony,
Champaign again stresses that no evidence w^,.^ heard ffiat a
member of the general pubhc has been k.11ed. or ir7ured by
ice from a turb^^^ ^^^" Cliampaa.gn ^ontmds that the
risk of ice throw wM be ^^^r minimized by Conditions
(41) ^ (42) as set forth in the opiriioA order, and certficat^^
requiring worker imtructis^n and ice waming systems. (Co.
Memo Contra at 47-49.)

^^ Board finds that UNU bm provided no new arguments
that were not raised at hearing and addressed in the opinion,
order, and certificate, The Board ^^cificaUy stated that it
found UNU witness Palmer's testimony that ice detectors do
not woj?.< to have ^^ ^edibflity9 as he admitted he had
never worked in the wind industry or operated a wind
turbine. Furtherp the Board ^^^caJl^ addressed ^NUs
issue regarding the turbine safety manuals, finding that the
manuals °'aJI refer to reconune°a.ded clearance in the event of
temporary safety circumstances, not permanent setback
r^ommendatio^,`" The record indicated that Staff witness
Conway contacted all of the potential turbine manufacturers
and found that, with Staff ^ conditions, the project exceeds
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aU manufacturer setback ^ecommend.ations. 'llie Board adds
that, although UNU asserts turbine ma^ufact^^^&
experiences have shown thexn that turbftws throw ice a
particular distance, UNU has not pointed to any record
evidence to support this assumption about manufa^^
experiences. Ftarffiery the ^oard. points out ffiat, per St^^^
recommendation, two t^bines, proposed in the application
^en not approved due to t^^ ^^oxin-dty to arterial- roads
and.^or occupied stmctures. (Order at 44-45s) Accordingly,
the Board affirms its d^^ion- that, with these conditions, the
x,dni=l: risk of ice throw was not such as to render the
proposed project contrary to the public interest, and.m
therefore, the Board fmds that LNUs appIacatio^ for
rehearing on tl-ia^ issue should be denied,

A^t^^tks

(30) In its application for rehearing, UNU next argues, as r.t did at
adjudicat^q hearin& that the height of the turbines will
destroy the community landscape with ^pimings blinking
^bines. UNU argues that the opftiiorx,, order, and certificate
was not credible when it dLsemsed the aesthetic impact of
the proposed project. In support, UNU repeats the
argument set forth in its postmhearing brief that the turbines
wM be visible during the daytime from 84 percent of the 242
square-mile area. Furthe^, UNU reiterates its argument that
U ^'"U member julle Johnson w1I be able to see aR 56 of the
proposed, turbines from her property and the red aviation
lights ^ ^blitera.t^ her view of the sky, LFNU ^ repeats
its argument that studies show the appeaxame of a wind
turbine can be ^erceaved. as intrusive. (UNU App. at 58-59,^

1-n its memorandum contra UNUs application for rek^^^^^
Champaign asserts that the record does not support a
finding that the visual impacts of the facflaty will degrade
the surrounding areae Qmmpa^^ contends that ^^U
witness Johmzsi.'^ personal opinic^^ su^^ozfm,^ UNVs
argument ^^^^^ ^ounded and incorrect, and that UNU^
assertion about the study that wind turbine appearances can
be perceived as intrusive was incorrect and lb'NJ has
mischaracterized the t^^^ .of the art€cle. ^inaUy, Champaign
asserts that there is no basis for UNU^ conclusion that the
turbines wM destroy the ^ommunity's landscape, and that
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the application demonstrated that ^^^^^ County is a
^^^^^ ^^icultm-al landscape that wiU be compatible with
the proposed facility. (Co. M^o.Ca^^^ at 40-4L)

The Board init^^^ notes that4 m the r^piniort, order, and
certificate, it recognized that some portion of the project
would be visible in 84.4 percent of the ^ea, However, the
Board clarifies that, although UNU witness Jobnson testified
that she would be able to see ^ 56 of the proposed turbines
from her property and that pulsmg red av^^on lights would
obliterate her view of the sky, evidence was admitted into
the record that a significant number of the turbines wffl be at
least partially ^^ened by trees and st^ctums, and a cellular
tower with red warning lights already exists near UNU
witness Johnson's property. Further, as discussed i-n the
opinion, order, and c^^^ate, the Board also considered
evidence ffiat FAA warning lr^ft are typically only instaUed
on onewthird to one-half of turb^^s in a projecta that actual
visibility of the turbines will be more limited due to slender
blade profiles, distance, and ^^^^ fTom hed^erows9
street trees, and stmctures, and that the coflection system
^ be ^^^arfly bmied. The boa-rd found tlmtf considering
all of the factors, the aesthetic impact would not be so
negative as to :^e the facility contrary to the public
interest, convenience, or necewity. Here, the Board finds
ffiat UNU has raised no matters that were not thor^^gmy
discussed and decided in the opiniari, order, and certificate.
(Order at 46-47,) Accordingly, the Baud finds that UNUs
application for rehearing on this issue should be a^erded.

Shadow Flicker

(31) In its appfication for rehearing, ^^ repeats the arg-ument
from its posthearing briefs that Champaign failed to
dernonstrate compliance with the 30Ak^^ per ^^ shadow
flicker standard, More s^^^^ally, UN^.^" argues that the
shadow flicker model used by Champaign was
fundamentaRy flawed because it failed to consider the actual
size of houses for which fficker expasur^ was being
mod.^led, ^NIJ opines that the model had the effect of
^^^mtimating the impact of obstacles in m.t^gating shadow
fla^kex on receptors. UNU continues that, even if the
shadow flicker model was not flawed, the report predicts
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that as ^^ as 11 nonparticipa^^resi^^^^ are expected
to experience shadow flicker levels beyond ihe 30mhour per
year standard. Furffiers UNU contends that the Board
should requa^e modeling to evaluate flicker over the ent^ety
of. a nonparficxpating parcel, not just the rwidence. Next,
UNU argues that the Boaxd should include in the certffi^^e
a statement d-tat9 ff a pardcular fonn of n^dti^^^^^ is
unacceptable to an affected landowner, Champ^ign. is
responsible for proposing and irnplemen^^ ^^^^^^^
mitigation measures, so that it is not incumbent on an
affected landowner to alter his propertya UNTJ further states
that ^^^^ tion (47) of the opinion, order, and ^^rdficat+^ is
unenfs^^^ea^^^ because Staff or an affected neieibo^ ^ be
unable to predict shadow fficker to the minu^^ because, ^r,
UINU asserts, the shadow flicker model is fl,awed. (UNU
App. at 81-82.)

Ii. its ^emoiran^^ contra U^^s application for ^^^earmg,
Champaign argues that the record does not support UN-LT^^
contention that the shadow fficlc^^ model was fun^^ntaffy
flawed because the actual house size allegedly was not
considered in the analysis. Champaign points out ffiat the
model used very conservative assumptions, including that
the turbines would operate during all daylight hours and
^^ a receptor would be exposed. to light on aR sides.
Further, Champaign argues that UNTJ fails to give any
examples of ^^^^^ where the size of the hypoth^^cal
receptor would be affected and, further, that ^^ ^ to
quantify or explain how the alleged overestimation of
topographical shadowing ^^^^^gbs the conservative
assumptiom in t1^^ ^odel. (Co. Memo Contra at 50.)

Next, Champaign posits that the r^^^^ does not supp^
^NU^ contention that shadow flicker ^^^^ be ^^^^ for
an entire parcel, not just the residence. Champaign point^
out that4 as Champaign witness Sp^^^^^ei^^ test^^ed, the
30-hour per year ^^^holr^ is typical in the industry and has
resulted in few complaints at wind projectso Champaign
argues that, logically, ff these levels apphed to residential
structures have been found to cause few complaints, then
shadow flicker on other parts of properties will not be an
issueo (Co. Memo Contra at 50)
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Finally, Champaign addresses ^NUs arguments regarding
Condition (47), arguing that they are ^ound.ed.
Champaign emphasizes that this condition, ensures that
nonparticipating residential structures are limited to less
than 30 hours of shadow flicker per year and allows Staff to
enforce this level, contrary to L'NU^ ^^erdon that this
condition defers irnportant siting zssues, Further,
Cha^paigra poizt^ out that this condition includes
requirements of additional analysis and mitigation of
complaints through the established complaint process.
Champaign ^o argues that, read ^ its entirety, tl-tis
condition does not require residents to undertake unwanted
mitigation, as claimed by UNLU4 but provides adequate
assurance that the project represents the ^^mum
envir^^ent-al ^^pact.. Clmm^aign notes that, absent an
agreement with a landowner, Champaign cannot force
unwanted niifagataoxz measwes on a landowner and
Condition ^^^ ^^s Champaign to conduct a review of
the impact of a projectarelated shadow flicker complaints,
which provides individual analysis and. further review of
complaint situations. (Co. Memo Contra at 50-51^)

In the opinion, order, and certificate, the Board stressed that
Omm^^^^^ shadow flicker analysis used: software
commonly used and rt-lied. upom. in the industry in order to
model ^rojected, shadow ffickerj and very cortwrvati^e
assumptions that ^^^ turbines would. operate during aU
daylight hours and that the receptor will be exposed to light
^^^ all sides (Order at 51M52). Further, as pointed out. by
Champaign, UNU fafl^ to give any examples where the size
of the receptor ^oWd affect the shadow flicker analysis and
fafler^ to present any ^^^ony to refute Champ,aig°i.°^
shadow flicker analysis. Although the burden of ^^°oof is on
Champaign, the Board finds that Champaign su.stained its
burden of proof in showing that the facility ^^^^ewn^ the
minimum en.^ ownex^^^ ^pact as far as shadow flicker,
and UNU bas failed to rebut this showing with meaningful
and persuasive evidence. Ad.dit.ioraDy, the Board notes that
the complaint resolution process established. in the opiniori,
order, and certificate a^^^s for nonparticipating ind.ivid^^s
to -rais^ any and all co^^^ about shadow ffi^^^ (Order at
^^)^ Consequently, the ^oaxd, decLine.^ to find that the
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shadow fli^ker model was ^&men.ta3ly flawed bv
allegedly not using the ^peeffic m^^ernents of eac^
receptor.

The Board also declxnes to find merit to LJiNU^ argument
that shadow flicker should have been modeled for the entire
nonparticipating }^^^^erty, not just the residence, on the
basis ffiat Champaign wit-.^ ^^^^rwhneider tes-tified that
the ^^^our shadow flicker tuwhold9 ^^ch has ^^^^ed to
residences, has resulted ^ ^^^ complaints at wind ^^^^^^
(Tr, at 265). Consequently, the Board does not find that the
risk of shadow flicI^^ on an entire nonparticipating parcel
^^^^^ the project ^^^tmq to the public int^^^^
^^cularIy given that any complaints about shadow flicker
on anot^^ part of a nonparticipating parcel would sO be
^ubject to the complaint resolution process (Orde-r at 52).

AdditiomUy, in the ^^inioz, order, and cerfficatea the Bmid
emph.^ized ffiat Condition (47) does not defer issues t^
Staff, but gives Staff the ^^ffity to ^^^e the Board,^s
determination of ^^^^^pnat^ shadow ^^ker ^gaulst
Champaign after the facility is constructed. Further, the
Board found that Champaign's proposed tnitigat^on
m.^asuTes did not constitute a requirement that
^oriparticipating homeowners take unwanted xnit^gat^on
measures, but rnerely enumerated a list of possible methods
to mitigate ^^^^^ shadow .^cker. The list of possible
mitigation methods ^^uded curt^ment of operation
during select times, which would require no changes to the
property of nonparticipating in.da^duaLs not wishing to
implement another niit^gati^^ measure. (Order at 51-52o)
Consequently, the Board finds that UNUs application for
rehearing on this issue should be denied,

Prog= ^^^^

(32) In its application for ^^^^arin& UNU argues that the B^
^rred in finding that ^^^^ about property values did not
rendet the project cont°ary to the pu^lk znt^est
^on'veni^^^^, and necessity. In support, UNU cites the
testimony of UN"U witness ^^Cam that the px^^c-t ^
reduce the market value of pro}ex°de-s in the immediate ^^a
bY 25 to 40 ^^^cent. Further, UNU daims that Champaign
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witness ^yer'^ testimony diluted prop..^^ value impa^^
associated with -ind turbines ^^ considering a vast data set
and was, therefore, less ^ehabl:eo UNU concludes that,
cons N-uently, the pr€^^^^ does not serve the public interest
and sb.ould not have ^^n a-opr^ved or, alternatively, ^t
thc- Board should condition ^t^ approval on inclusion of a
property value protection agreement. (UNU App. at 8"7e)

In its memorandum cs^ntra LNLT'^ application for rehearin&
Champaign contends that the record mpports the ^^^^rds
finding that concems with property values do not render the
proyect coratrazy to the public mter^^^^ convenience, and
necessity. In support, Champaign notes that UNU relies
^ole^y on the testunony of UNt.l witness McCann wb.o,
Champaign points out, failed to control ^ real estate price
^ompa.rison for the many vaxiable.^ that can affect prices;
failed to ind^^e any analysis tying the isolated studies he
relied on; used a very smaU sample size ffiat was not tested
for statistical significance; and lacked the f^^^ education
and field experience to conduct a true ^^^^^ study. (Co.
Memo Contra at 52-55.)

In its opinion, ordery and certificate, ffie Board raoted that
five studies were presented by Cliampaign witness 'rhayex
concluding ^^ sfini7ar wind prr.jects in raffier locations did
not affect ^^operty values in thm areas, and two studies
were pr^sented. by TJN'^ witness McCann concluding ffiat
wind projects in other lcs^ations reduced the market value of
properties in the ^^diat-e areaso As the Board explained
in the opinion, order, and certificate, however, the studies
presented by ^ampaign were more re'iable than the studies
presented by UNU, as the Lawrence ^rl-dey National
Laboratory Study m para.cul-ir was a peerWx^^^^^ed;
comprehensive ^^atisfical study that co^idmd a much
larger number of property transactions near 24 wind farms,
and included a cor$^^^ group. Further, the Board noted the
lack of a control group in UNU witness McCann!s study,
small sa,.^.ple size, and lar-k of testimony on statistical
signffi^^^^ that lessened the cmdibiiity of that study.
(Order at 53-540) As UNU has presented no new arguments
that have not been discussed and decided in the opiraion6
order, and certificate, the Board declines to reverse its
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finding that Champaign's studies proved more reUable, and
iinds that UNU^ application for rehearing on d-ds issue
should be d^ied,

^t.^cks = rataonal Noise

(33) In its aPplica^.on f^^ rehearing, UNTJ alleges ffia^
^^^^^^ proposed sound limits for audible nt^^ ^
cause widespread dasc€^n-doA&, annoyamey and sleep
depriv^^on. UNU x^^ates. that both audible and inaudible
sound waves from wind turbines can cause health dis,-o.^^^^^
for those living too close to wind turbines, and the Board
should not allow Champaign to increase noise levels
imposed on nonparticipating neighbors to anytbing higher
fl-mn five decibels (dBA) above the background. scs4md level.
(UNU Appo at 20-25)

In its memorandum contra, Champaign argues that the
^ecor^ reflects ^^ audib^^ sound from turbines will be at
acceptable levels, with L^^ repeating the same ^^^^
made in its initial bn^^ ^ both this proceeding and in
Buckeye Wind 1. Champaign points to the testimony of
Champaign witness k^^^^^ confirming that a project with
mean sound levels under 45 dBA would result in few
complaints. (Co. Memo Contra ^^ 7-13.)

The Bzsa-rd finds that UNU fails to raise any new arguments
for our corsiderataon^ UNL'^^ ^^^^^ntions aa°e, verbatsm-, the
same arguments it raised in its initial brief. Wbfle UN1:T
^^ that the order dLsrmssiveIy ignores the ^ of health
disorders, the record reflects that there is no causal
connection b^^^"n health disorders and turbine noise.
(UNU Br. at 10a15; UNU Appa at 20-25; Order at 57, 62,)
Accordingly, the Board finds TJNUs assigmn^^t of error
should be rejeded.

(34) In its ass^g=ent of error, UNU repeats its request that ali
turbines be located at least 0.87 miles from the properties of
all nonparticipating neighbors. Based on negative health
effecees associated with wind turbine noise, UNU argues that
setbacks for the proposed ^rojecL should be at least 0.87
miles in order to protect neighboring residences from t^ealth
disorders. (UNU App. at 25M29,)
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Champaign responds that, given the lack of evidence that
turbines may cause health ^uesa UNUr, proposed. setback
distance should be rejected. Champaign argues that it has
presented sufficient evidence to support that the praject as
sited, wifl not lead to adverse he^.th effects. (Co. Memo
Contra at 13-15.)

Sim'shu to its Mvi^m assi^ent of error, the Board finds
ffiat LTNU WL5 not raised ^' y new arguments for the Board's
comideration. but again recites the same argument, word fo-r
word, raised in its initial brief. (UNU Bn at 15-18; °YU
App. at 25m29, Order at 57q ^2-63o). Therefore, we find that
UNUs assignment of error requesting a setbar-k of 0.87 miles
should be ^enied,

(35) UNU ugues th-at a 35 dbA Ihnit is justified. regardless of
whether or not turbi-te operation ^^^^,% heAth prob^^^,
LTNU opines that the opird€^^^ order, and ^^^ficat^ fails to
prevent annoyance and sleep disturbance and does not take
steps to prevent Champ^^ from b^^^g its obligation to
use its leases without harming its n^^ghbom (UNU App. at
29m32=)

Champaign replies that UN-U is repeating its arguments
from its initial brief in tWs proceeding, with the exception of
its iiew argument that ia^ one has a right to annoy or distmb
their neighbors. Champaign argues that the ^ord supports
the Board's finding that operational noise levels am
reasonable and, in the event neigb.bors a-iv upset iMtb. the
operati^^ noise Je,;,relq the complaint resolution process will
protect the public interest (Co. Memo Contra at 15-19o)

Although UNU notes tb.at a noise limitation of 35 dBA is
^ecessaq regardless of whether there are any adverse health
effects assodated ^,Ith wind turbine operation, UNU, faiLs to
provide any additional rationale in suppox°t of its request.
Contrary to UN'CJ's argu^^ent ftt the s^rtder fails to take
s" to ensure nonl.easeho^^m wi1 not be harmed by the
operation of wind turbines, w'e point out that an entire
condition to Champaign'e certificate is devoted to enstiring
that nonleasehol.ciers who allege annoyanr-e or disturbance
will receive due process through a complaint resolution
process. The ^omph-dnt resolution pi°ocess allows for
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^^^^^^holders to raise any and ^ concerns about
unacceptable noise levelso Further, we note that the order's
condition incorporated a shor#-tem deviaticm. ^^^^^^atiort,,
at UNUs request, which we find not only makes the
standard easy to reliably ^nifo^^^ but also removes the
uncertainty associated with the compl^^ ^esoluti^^ process
that UN^ raised ^oncerm about. Therefore, the Bo^ud finds
^^ LTNU^ ^^gmnent of error should be denied.

(36) UNU 1^^^ves that the Board's ^pin€on, order, and certificate
wrongfiX^ ^^^emdned that Champaign witness Hesslerys
sound measureznen^ were reliable. ^U argues that
aiampaigxa witness ^ess1er9^ background sound levels were
4 dBA 1^gh^ than they were in the previous noise study in
^^dwye Mnd L Sp^^caffy, UNU suggests that the opirtion9
order, and certificate fails to recognize ^t Cha.paign
witness ^^^^^^^ background sound ^^^ were
inconsistent between stations and exposed to sz^caiat.
noise sources that elevated sound levels at ^ sites. UNU
adds that Champaign witness HM^sslerd^ noise study ^^
found unusually high noises at Statim 7, which caused him
to discard this ^tationd^ test ^atao Further, UNU accuses the
Board of missing the ^^^^ ^^^^^^ of a background ^^^
^tudy. (UNU Appv at 32-36)

Champaign contends that UNlYs arguments are without
merit and, regardless of what UNU claims, the ambient
sound ^^veJs recorded by iNLY^ own witness are similar to
^^-qe measured by Champaign's witness. Clampaign
asserts that the fact that Champwgrys witness's
^^^^^^^ were almost id^bcal to UNU^ witness's
measurements refutes ^^^^^ criticisms of the background
noise study work, as well as the c1,ahn. t-ha# Champaign"s
witness had differing results between this proceeding and
Bu^^ Krind L (Co. Memo Contra at 19-22a)

The Board finds ^N'U's assr^^^ of error should be
denied. Initial1YD we note that UNU relies exclusively on
s1n'til^ arguments previously made in this proceeding.
Regarding UNUs first assertion, we find that Champaign
wiftiesr, Hess1er"^ background noise 'ieve1^ ^^ consistent
^^.^€ UNU witness j.^.a^^'s noise levels. ^pecificaJly^
Champaign witness T ^ess1er tesdfaed ^^ he measured a L90

w37-



12-1 60-EL-BGN

background level of 33 dBA with a wind. speed of six meters
per second, which he explained is the typ1^^ critical wind
speed. UNU witness Jarnes testified that, when he measured
the background sound level, the wind speed was less ffwn
042 meters per second, which in Champaign witn^^^
Hessler's study, would correlate to three meters per second,
-resuiting in a mean nighttime dbA of 26. UNTJ witness
James explained that this figure ^^ very comparable to his
numbers. UNTJ witness James cor&h-me1^ Champaign
witness Hessler's mean daytime and rd,^^^ L90 sound
levels, as a .f^^on of wind speed, were reliable at 3 meters
per second; therefore, the Board sees no reason why we
shoWd find the rest of Champaign witness Hessler's figu^
should be disregarded merely because the numbers were
slightly different 'd^ the sound levels in Buckeye Wind 1,
particularly in light of the fact that the background noise
level°s validity was confirmed by UNIJ's own witness. ('1'r0
at 793s 1185a1186; Co. Ex. 1, Ex. 0 at 28)

Similarly, we find LTNC:°s ^ssfft€€^^ that Champaign's noise
readings are inconsistent to be without merit. The varaatiom
in noise readings amongst the monitoring stations reflects
Champaign witness Hessler"^ testimony that ^^ph^^^
looks for a diversity of places to put the m^^^^^^ and,
subsequently, had the distribution of readings throughout
the project area. Furffier9 we are not persuaded that the
nighttime reading at Station 7 correlates to all stations being
exposed to contaminating naL-,(-,, as the measurements
reflected witbin the application, with the exc^tion of the
spiked periods, show that ^^^^n 7's readings are ^^^^^ent
with those of other mordtors^ (Cs^^ Ex. 1, Ex. 0 at 20-25e)

Finally, UNTJ fails to persuade us that Champaign witness
Hessler's b^^^^ound noise calculations were deceptive and
skewed by noise from farm machinery and the surrounding
vegetation. As we explained in the opinion, order, and
certificate, it is inevitable that the noise stations may pick up
on outdoor noise ftom sources, as even UNrU' s own ^^^^^
^^sfifierl, Contrary to UNU°s asserb.ons, the record does not
reflect that Champaign witness Hess1^r made the conscious
cbo1^^ to include deciduous leaf -rusde in his ^eastx^ements
in order to inaccurately portray ^ackground sound levels,
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but rather, inda,catm that Champaign chose to put monitors
in open areas away from woods and trees. (Order at 61; Tr.
at 775.) T^^ Board finds that UNU's niislead.ing accusations
on rehearing are mezitless and shoWd be rejected.

(37) UNU reiterates its ^ftef that Champaign did not accurately
measure background noise and Claims that calculation of the
background sound level shouid uia^^ze the L90 metric, which
measures the quietest 10 percent intervaL not the average
sound level (Leq) metric, which UNU posits is contrary to all
prior practices of Champaign's n^^ consultant. UNU
^lain-is that the opiniM order, and certificate disregards the
admission of Champaigxi,x^ own witness that the Leq is an
:^^^ropnate measurement of background sound. Further,
U^'yf"^L,T suggests that the Board cannot utilize past Board
orden t^t adopted Leq measurements as precedent because
the use of the Leq was not contested by any opposition in
those proceedings. ^UNU App, at 37-42.^

Champaign points out that its witness took ba&ground
measurements that ubhzed both the L90 metnc and the Leq
metric and sti31 determined that a design goal of 44 d^A was
appropriate. Champaign explaim that very few complaints
are recorded at project sound levels below 45 dBA andd
regardless of ^ ^^^r L90 or T ^^ is presented as a site
background I^vel, the fact remains that the project is subject
to a noise con.d,€taszm Champaign reiterates ffiat the Board
has accepted similar noise conditions for two other wind
farm projects in Ohi.o. (Co. Memo Contra at 22-25.)

The Board finds that UNTJ" fails to provide any new
arguments for the Boaxd.6s consideration. While UNU
O^ges that Champaign witness Hessler admitted that the
Leq is an inappropriate measurement of background sound,
the Board find..^ t^t LTNU a,^.^ ^hamcter^^^s the record
in this matter. Champaign witness Hessler did testify that
he has not utilized the Leq prior to 'dijs proceeding,
however, he explained that the Laq is stM the actual average
lev€l that is reccaTded over every 10Mridnut-e measurement
periodf and the poorest sound measurement is not the Leq
but rather the LMac. In ad.diti®n, while i.NU may believe.
that Board precedent should be disregarded because no
parties ^ontested the use of the Leq in two other Board
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proceedings, we disagree and find that UNU fails to provide
any radonale for us to depart from past Board precedent.
Con^^ to UNLYs ptssi^^^ we f^^ it relevant that, of the
two ^^ ^^ ^enfl^ certificated in Ohio that have
similar Leq noise conditions, only two noise complaints have
been received. As the record reflects, one of the complaints
was c^^^^^^^ to be ^^^^^^ to wind ^bine operation,
but rather a pool pump. Accordingly, as set forth in our
order, the record supports Cham.paigres use of the Leq
metric for ^etling noise limits, and we fi.d `NU^
^^^^^ent of error should be rej^cted_ (Order at 61-62i Tr.
at 793w794, 2798-27^,22821, .7831)

(38) In its next assignment of emr, UNU asserts that, if
Champaign uld=^^^ selects the Gamesa turbine model, it
will not be able to comply with a noise standard of 45 dBA.
(UNU App. at 42-43,)

^^^w'gn responds ^^ ^^ fails to raise a new
argument for the Board's consideration and, regardless of
which ^bine model is selected, operating sound levels
cannot exceed 44 dBA at nighttime in accordance with
Condition (46). (Co. ^^^^ Contra at 26.)

The Board notes that UNU previously ratsed ^ argument
in its initial brief and the Board subsequently found that the
condition to the a^^cadon considers the wor^^^e
scenuio noise limits that ^^^ be strictly enfbrcecl, regaxdless
of the turbine model selected (Order at 62-63; UNU Br, at
30). Accordingly, as there are no new arguments for the
^oarr^^^ considera.^om UNUs assigrunent of error should be
rejected.

(39) UNU claims the ^^^ erred by failing to cr^^lude that no
nonparticipating landowner should be exposed to more dtat
35 dBA of noise at any time. UNU argues that the ^^irdon,
order, and certificate places too much weight ^^ Champaign
vvitness Hess1e°^ testimony ffiat only two pewent of ^
persons living within, 2F000 feet of a wind turbine expressed
complaints about turbine noisea Fuither, U.^»:YU provides that
there is no credible evidence to support Staff wx^ess Strorn'^
testimony that there have been few noise complaints that
have occurred at ^^^^^ two operating wind ^^^.
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Furth^^^ UNU suggests ffiat the ^^^^ adopt a 40 dBA
st^^ard, as the Board acknowledges in its order that the
World Health ^gwiimt^^^ (WHO) detm^ed ffiat 40 d.BA
is the threshold at which sound becomes intrusive and
annoying. UNU ^pL-ws that the Bowd approved a
complaint resolution prmeas that wffl not do anything to fix
the noise ^^^^lenis that niay ame with 1^ project. (U.NU
Appe at 43-60.)

^hampaign, responds ffiat there is no support in the record
for a 35 dBA :Lirnitation, Champaign points out that this
recOmmendation is contrary to the 2009 WHO Night Noise
guidelines which note that there is no sufficient evidence
that the biological effects observed at a level below 40 dBA
are harmful to health. Champaign explains t1ha# ^^
^^acterizes the WHCYs noise guidelines, as they
actually provide that the outside noise level of 40 dBA is
equivalent to the lowest observed adverse effect.
C1ampaign notes that the WHO study co^luded that
adverse effects were observed in the range of 40 to 55 dBAa
meaning that Champaigr.ds worst case modeling levels that
kept all residences below 44 dBAg with the majority of
resid^^^s actuaU^ under 40 ^^A, are consistent with the
lowest observed adverse effect ^evels, (Co. Memo Contra at
26-31e)

ne Bc^wd noWs that UNU fails to raise any new wguments
for the BoaTd's consideration. Regarding LT-W's assertion
that we overvalued Champaign witness ^^^lefs t^^ony
regarding noise complaints of ordy two percent of the
population. living within 2,000 feet of wind tuxbznes6 we note
that the testimony ^f Cb.^mpaign witness Mundt
^^^oborat^s Champaign witness

'
Hessler''s two percent

fi^re.e Wbile UNU is quick to point out that Champaign
witness Mundt responded to testimony read into the record
indicating t-ot 20 percent of the popt.^la^on. exposed to
turbine noise levels of 37.5 to 40 dBA were very annoyed
and 36 percent of the population is very annoyed at levels
above 40 dBA, tTNU selectively ignores several key
components of the study. In fact, ffie record reflects that
ordy 20 percent of 40 respondents expressed amoyaxt^^ at
noise levels of 37.5 to 40 dBA, and 36 percent of
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25 respondents indicated annoyance at levels above 40 dBA.
By the ^oard's calculation, these statist€cs amount to
17 respondents being annoyed by turbine n.oiBe l^veLs>
Another important figure left out of UNUs arguments ^s
the fact that this study consisted of 351 subjects, ^^^
ordy 4.8 percent of participants experienced annoyance at
sound levels above 373 dBA. We note that this figure is
much more closely ahgned with Champaign witness
Hessl^^ two peTc:^^^ figure than lTNU"^ deceptive statistim.
Accordingly, we are not persuaded that Champaign witness
Hessler's testimony ^^ no^ complaints is unr,ellable, (Co.
Ex. 29 at 34-35a Tr, at 2946,-2947.)

Furtfierf there is no evidence ^^in the record ^^
contradicts Staff witness Strom's testimony that there have
oz^^ been two turbine noise complaints, of which only one
was credible. Although ^^ complains that the Board
struck testimony from UNU witness -Schaffner indicating
that 14 families complained about noise from an Ohio wind
farrn, this testimony was clearly hearsay and w^,.^
appropriately struck by the ALjs. Nothing precluded l^^
from ca11ng any witness in addition to UNU witness
Schaffner to testify in regards to turbine noise ^ompl^^^^
(Tr. at 2798-2799.)

Tumi.^.,^ to UNTlys aigumen.ts on the W'1 ^O noise standards,
we disagree with UNU^ new request to impose a 40 dBA
noise ll^^^^^ The record reflects that the WHO study did
not adopt 40 dbA as a threshold, but rather that the WHO
study concluded ^^ adverse effects were observed within
the range of 40 dBA to 55 dBA, We affirm our order, as the
44 dBA standard, which does reflect a. worst^^e noise
modeling sceranor is ^^^^^ent with the lower end of the
WHO study`^ recommended noise tlreshold. (T^, at 1736-
^^38e)

Finally, as we noted above, the complaint process condition
required in the opinion, order, and certificate wifl er^^u-re
resolution of any tufDi^e noise complaints frorn the public.
We reiterate that the ^oud condition has clear guidelines,
including provisl^^s that UN"^ recommended, which
, Champai^ must comply with in accordance with its
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certificate. Therefore, we find that UNU'F^ assignment of
error should be rejected.

(40) ^^ ^rgues that the Board must require Cliamp,afgn to
include Tnod.^g or ^imflar dd^.ta. idendfy^g the level of
LFN at neighboring property lines in order to comply with
Rule 4906,-17^(A)^2)(b), O.A.C. UNU provides that LFN
modeling is necessary, as it may be pervasive, invasive, and
unpleasant, to which the Board should not allow the
pr^ject's LFN to exceed 50 dbA. UNU believes that
^^^aign^s noise study is bereft of the data necessary
under Board rules, (LTNL,J ^pp, at 50-53f 56--57.)

Champaign respop-ds that the application is complete and in
^omphance v-ith Rule 4906-17-OB(A)(2)(d)a O,A.C,
Champaign points out it offered testimony that modeling for
the project ^^^ered the octave band f^^quericy spectrum of
the turbine sound power level down to 31 hertzo
Champaign also asserts that the ^^^lica^on included a
d^ussion of the modeling effort for the lo^.7 end of the
frequency spectrum, as well as a detailed discussion on low
frequency level.s from wind turbines. Champai^ explains
that the application incIud.ed a noise study of actual field
measurements in dBC to show the lack of any signfficant
low frequency noise levels as a result of wind turbine
^^rat€om- (Co. Memo Contra at 31a32,)

The Bmrd finds that UNU fails to raise any new arguments
for our consideration. Accordingly, as i^NLYs allegatiom
regarding LFN have been adequately addrmsed and
dismissed in the opiniori, order, and - ^ertificate, we find
^NlYs ap^hcation for rehearing on ffiis matter should be
derded, (Ord^i, at 63-64^ UNU Br. at 35-38.)

(41) In its application for ^^earf^& UNU pcsa.ts that noise
standards at the property lines of nonparticipating
landowners shouId be bnpl^mentedy not just noise
lhndtatirsns at nonparticipating l^^ownets residences, UNU
claims the ^oard. ^ authoHmd. Champaign to emit noise
pollution of nong^^pating landowners pr^perdes that
will deprive landowners their rights to enjoy thei-r land.
^^ argues that the Board should not sacrifice thousands of
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^^ens" l.and just so a single developer can make mo-ney
from publicly subsidamd energy. (UNU Appo at 56-57.)

Champaign responds ffiat ^^^^^^^^ scenario modeling set
forth in the application shows the design goal. of 50 dBA ^
be met in all but a landful of 1^^^^ where sound levels
would be in the 52 dBA range. Champaign asserts any small
overages at nonparticipating propert.%e-s wM be negT.agible.
Champaign also d.is:^ses the argument ffiaf
nonparticipaftg Iand.ourners will be deprived of their right
to erq€^y their land, as sound leveLs in the' existing
environment often exceed. 50 d.Bd^ such as 60 d.BA lL-vels
created bybirds chirping in the ^^^ (Co. Memo Contra
at 38-39,)

The Board finds that UNLT6s appl^cat1on for rehearing should
be denied on ttds issue. As the ^^cord. reflects, the intent of a
noise ^^^^tion is to control noise where people spend the
majority of their time, particularly at night. Outside of a few
specWai^^e arg=^nts6 1TNU fal1s to cite to any record
evidence supporting its assertion that nonparticipatng
land.owners" rights to fiaHy use their properties ^ be
^hmimted but for a noise 11nilta4^on, In additi.ori, we note
that the complaint resolution process is available to all
nonparticipabng landowners in the event there are any
turbine noise disputes. (Tr. at 736.)

Conditiom

(42) 3.n its application for rehearing, U-NU argues that the Boud
erred by finding that the vegetation management plan
inltiallv rmonznend.^^ in the Staff Report was €annec^saxye
In support of its assertion, UNU explains ffiat aerial
phot^gTaphs ln the application show that the project will
cross streams and wooded areas, which UNU believes
necm1^^^^ a vegetation management plan. (UNU App, at

In its ^^^^rand^ contra UNlYs application for rehearing,
Champaign opines ffiat6 as noted in Champaign witqess
Speezsclneid.er9^ testimony, this condition was initially
r^^onu-nended in the Staff Report and app^^ to have been
copied from a transmission line report relating to
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^^nsni.€^^^on rightmof-way. Champaign argues that ^^^ a
condition is not applicable to this facility, which wiU have
prin-affl^ ^^ed col^ecti^^ lines and turbines located in
open fields, as confirmed by a Staff witness, Further,
Champaign points out that var.^^^^ ^^^^ation measures ^^^
streams and conditions ^^^mdin,^ ^vir^nmen^y sensitive
areas are included in the opinion, order, and certificate and
^ sufficient to cover LTNU's concerma (Co. Memo Contra
at 64.)

The Board declined to include the condition initiaR^
recommended in the Staff Report .^^^ardm^ vegetation
management for the reasons ^early set forth in the opir.ioTt,
o^^^ and certificate, TarNU provides no justification in the
record for the inclusion of a vegetation mm^gemen^
program and the record indicates that the fa^^^ ^ utilize
p^^^^^^ buried coRection I^ and turbines in open fields,
making the condition unnecessary. (Order at 26.) As UNU
has provided no other argument or justificat^om the Board
finds that UNLI5s apphcataon for .^^eam^ should be demed.

(43) Next, UNU argues that the ^^d eTre3 m only .^^^^^
Champaign to post bond for road repair with the county
en^^^ and not the townsb€p trustees, wldr-h UNU argues
b.^^ resulted in "6^^^^^^"cs^^^uences in ckther cmmties.
In support, UNU cater, testimony from County/Townships
witness ^^^^^ Vain. Wert County Engineer, ^^cah^g ffiat
the county roads have patches, despite the fact that
County/Townships witness Wendel filed a letter with the
Ba^^d in September 2012 indicating ftt the roads were fiffly
restored to their pr^^^ctia^^ condx^on UNU st^^^^ that
this i^sbmony d^^^^^^^s that countyJTownskar.ps
w.tness WendeI ard^ filed the letter to "wash his hands°' of
he issue, ^^^ ^ in road X 5s paii problems within Vaxg. Wert

County. (U;€^.U App. at 101-102a)

In its mmorand^.^ contra UNLYs application for rehearing,
Champaign ^^^s that the Board is under no obligation to
require financial assurance for pre- and post-cs^nstruckaon
roadwork for a major u^^ ^^^ and, therefore, even
though the. Board chose in this ^^^ to require financial
^^suxancea the Board did not err in requiring Champaign to
px^o%d^^ financial assurance to ordy the Bmt^ of
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^onur.^^io^^^^ ^f Champaign ^o" and not the
townships. ^arnpaign contends that, under Condition (29),
Champaign will ^^y have to provide financial assurance to
one entity and, thus, wM not be required to provide firranciax
assurance to each ^^wnsWp in the project a-rea. (Co. Memo
Contra at 64-65)

^^Byx the Board notes ffiat it m^e no finding ip, the
opinion, order, and ^^ca^ that there was any evidence of
sp^^^ous" consequences regarding road repairs in other
counties in conjunction with wind projects, and, the ^^axd
dedines to make such a finding now. Further, the Board
notes that there is no testimony in the record demonsL-at^^
that the Van Wert County ^^^^^ filed untrue ^ormation
with the Board, only ^NlYs bare speculation. Nevertheless,
as discussed above in the ^oar&s consideration of the
County/Townships' application for rehearing in Finding
(17), the Board bas modified Condition (29) to require
Champaign to provide financial assurance to the public
official or body pr^^^^sing the appropriate sta:tutox^
^uth.oritya Consequently, the Board also finds merit to this
portion of UNL^^s application fs^r rehearing soIei.v for the
reasons articulated in Finding (17), and modifies ^^ndifi€^^
(29) accordingly as set forth in Finding (17).

(44) UNIJ provides in its apphcataon for rehearing that the Board
erred. in faiLi.^g to include a condition that Champaign pay
for montial.^ ^^^evisz^ ^ subscription fees ftt neighbors
would not have incurred but for ^^irke in.^^^^^^^ ^^
television reception. ^^ argues that the Board should
amend its conditions to include this requirement. (UNU
Appo at 102w103e)

In its memorandum contra iTNU`s application for reheara.n&
Champaign argues that ^NLYs proposed ^^difir-a^^n is
umecessarye Champaign contends that UNUs r^quest for a
blanket requirement that C-bampaign pay for monthly
television package fees ignores the fact that each complaint
^^ be handled on an individual basis p^^suaiit to
Condition (5) in the opinion, order, and certificate. Furffiery
Champaign points out that television charges are package
dependent and vary. (Co. Memo Contra at 65-66.)
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The Board h-i.fiOy notes that d"^^ ^^irdM order, and.
ce;^^te noted. that a study showed that, based on the low
number of cha^^^^ available and the distance of ffie c1^sest
.^ ^^wer siatiom it iv^ urdik^^y that off-atc television
stations were the primary mode of television service for the
local comm.,..x^heso Nevertheless, Champaign's application
indicated that, if the facility resulted in impacts to existing
caff-air television coverage, Champaign would address and
resolve each problem individu^y by offering cable
television hookups or direct broadcast ^^^^^^ ^^stecxis.
Further, the Board points out that Condition (5) of the
opinion, order, and, ^erfficate requires that Champaign have
in place a complaint resolution procedure to address any
pu^^^ grievances resulting from the pr^^^^ ^^^^^on and
operab.crt, and that Champaign must work to mitigate or
resolve any issues and ^orward. any complaints to Staff. The
opinion, order, and certificate requires Staff to review and
confirm ^t the complaint resolution procedure comp^^
with the requirements in Condition (5), The ^oaxd finds
that, in light of this ^onchtiort, in the ^^^^^ event ^^
television reception unpacts ocr-ur and. ^om^^^^ are
submitted to Champa.igri, the compW^^ would be handled
under the approved. complaint resolution procedure. (Order
at 65-66a) In addition, the Bcwd does not find it neceswa°^,
prior to any complaints, to envmerate specific television
packages and prices to which members of th^ ^ommun#y
experiencing reception issues may be entitled. We find that
these issues a.Te better handled on an individual basis
^ou^^ the approved complaint resolution process,
Consequently, the Board fifids that I1NU's• application for
^^headng on ^ issue stiould be d.erded..

(45) Finally, in its application for ^eh^^^ UNU reiterates its
argument regarding good neighbor agreements ffiat it
initially ra.ised in its posthearing brief. UNU argues that
wind developers insist ^.^.^ nonparticipating neighbors
experiencing wind farm damage sign "good neighbor
agr^ements,^^ as a precondition for the developers'
ms.'dgata.on of dmage. UN 'U contends that the Board should
add a condition to the opinion, order, and ce^,.^ca^
prohibiting Champaign fTom. entering into this type of
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agreement relating to the ^ro^^ pr^^t. (^ App. at
^.^,}

In its memomnd.^ contra ^NlYs application ^^ rehearing,
Champaign. contends that its right to enter into agreements
with neighboring landowners in the project area is not
subject to the Board9^ overview and that 'U^ request is
merely an attempt to interfere with Champaign's
development of ^^^ proposed project. (Co. Memo Contra at
65-b6.)

InitiaR^^ the Board notes that Champaign is required to
follow the complaint p^^m set forth in Condition (5) of the
opinion, order, and cerfficate. Further, we emphasize that
the Board is the final decision ma-ker in any complaint
^rcceeding and the Board encourages Champaign to work
with constituents to informally resolve complaints. To the
extent Champaign and an individual with a ^ompI^t have
resolved the issue, they are ^ to enter into an agreement
memorrializing their x^e-golutaon. However, the Boaxd
emphasizes that nothing in. the opird^^ order, and c^'e x̀cat^
permits ^^^paign to contract away the requirement that iLt
comply with the conditions in the cerdficate, Consequently,
^ Board finds that UNUs application for rehearing on this
issue should, be derie&

It is, therefore,
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^^^EREDr That, as set forth in Finding (13), Champalgr."s motion to si^^ is
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ORDERED, That the applications for rehearing filed by the County/Townships
and ^^^ are granted ordy to the extent set forth in Findings (17) and (43), and in all
other respects ^^ are ^enied, It is, further,
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ORDERED9 That a copy of this entry on rehearing be ^erv+^^ upon each p,^ of
^^^^^^ and any other interested ^^^^^ of ^^^rd,
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Four Champaign County politica# subd1visirsn^^ ^^^^^^ng of the

Champaign County ^oard of County ^omm1^^^on^^ and Boards of Trustees of

Goshens ^^^ong axa.d ^^bana '^ownsh.ip^ ^^^Board^^) apply to the Ohio Power Siting

Board (^^OPSB"g) for an order t^^^^onsider oa^ in the a1^^^^^^, rehear the issues

identified herein prior to the issuance of the Certificate of E^.^^r^^^^ntal.

Cr^Mpatibilaty and Public Need 1^^ the construction, operation and maintenance of

a wind -powered electric generation f-acil1t^ in Champaign Coianty (£^^ertificate".)

to Champaign W1nd3, LLC CbApplicar^t").

Pursuant to Revised Code § 4903. 10 and Ohio Admin1sbmflve Code §

4906.7-1`^^^^ the Boards respectfully apply to the Ohio Power Siting Board to

grant i°econsid.^^^^ on the evidence ^rescnted or rehearing for introduction of

R,rlher evidence regarding the specific issues outti^ed herein and for the fo11^^ing

reasolis:

1 The May 28, 2013 Order (4gOrdeel fails to include the applicable

Boards of Township Trustees ^,.^ additional holders of the road and

maintenance financial assurance which is to be provided by Applicant.

The Order is, therefore, unreasonable and -uniawful with regard to ft

Condition to ^^^ Certif^cates

2. The Order fails to require financial assurance be provided by Applicant

in the lotal amount of decommissioning costs prior to initial

^tructior^ of the project. "1`hereforex the Order is un^^^^^^e with

regard to this Condition to the ^^ificate,

3. The Order fails to require setbacks based upon the recommendation of

the turbine mmufa^turer if such recommendation is greater than the

minim^ setback set by rule. Theref'^^^^ the Order is unmoonab1e with

regard to fla.is Condition of the Cez^^ficateo

4. The Order in based upon evidence presented which. has denied due

process to the Boards. Therifrsre$ the Order is unreasonable and

unlawful with ^^gard to the resulting decision of the OPSB.
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The basis for this ap^^^cation is set forth in more detail in the a-ftche^

^emorand^ in Support.

^^^^tf4lly submitted,

Kevin S. TMeb^ ^0069198^
^ham. pai^ County Prosecuting A^^^^^y

Jane A. Napior (0061.426)
Ass^^^^^ ^rosecutin^ Attorncy

200 N. Main Stmet
Urbana, Ohio 43078
(937)484w 1 900
(937) 484u 1 ^^ 1

Attom^^s for ^^^^^ip County
and ^^^hM Ur€ion and
Urbana Townships

^



MEMORANDUM ^^ ^^^ORT

L INTRODUCTION

The ^^ervenz^^ Boards are ^^^^^^can^^^ ^^^^^^ed with the evident failure

of the OPSB to set forth adequate ^^teWan for Champaign County's

^^^astuctu^e and other ^ntemsts as it relates to wind energy develrs^ment.

The Boards are troubled that the Order of ttic OPSB approving the

Champaign Wind, LLCgs App^^adon for a Certificate of ^nv^mmenta1

Compatibility and Public Need for the construction, operation and r^^^^ommce of

a wind-^^^^ electric generad^n facility in Champaign County Cd^^^ject") h^^

failed to adequaw^^ protect the Boards' interests and the interests of the public.

As a result, the Boards are seeking reconsideration or rehearing of the issues ^ ^t

forth in the following memorandum.

IL LAW

KCe 4906.10 requires that, in order to gmt a Cextificate, the Ohio Power

Siting Board ^^^ determine, in relevant paft:

^(A)(6) That the facility will serve tite puht^^ ^^^^^^^

^^^^^^^^^^^, a^^ ^^^^^^;"

.P, C 4906, 10^°°,^^^

The Boards are aware that the OPSB may deny, ^^ant or gmcat upon such

terms, conditions, or modifications as the board con^^^^^ appropriate for a

^^^^on application for a major utility facility, pursuant to the requirements sd

-fmth in R.C. ^490& 10 of the Revised Co& ^AC S4906-17-0](C)a

Further, the OPSB has the authority to modify Appl^^^^^ proposal in order

protect thr, public interest. k C §4906 1 O^ ,̀^). In order to -pratwt the public inWrest,

it is proper for the OPSB to require, an evaluation of the impacts of the proposed

wind facility as set forth, and to deny certification or modify the proposal if the

identified need could be satisfied with fewer advers. e im.^^^^^^ ^ily o,^^^lwnbus v.
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Ohio Power Siting Commi^sidpk 58 Ohio & 2d 435 (1979); ^io? of ^^^^^w V^

Teater, 53 Ohio & 2d 253, 260-61 (1978).

111p ARGUMENT

In o^°der to serve the ^ €^hfi^ ^^^^^^^ ^^nvenf^^^ ^^^ ^^^^^ ^ as
Le aired h R.C. 4906910 (A)(61 ^^^ ^^^o P^^^^ Sifiany-Board most address
^^e foli^^ areas of counly and townsh" ^^^ ^^^^^rn4

A. Unless the Obio Power Sit^^^ Board revises Cond^^^^ 29 of the

Carfi^'̂ cate to includ^ the re1^^^^t Boards of T^^^shap °:[`rustees as addidonat

hoIders of the bond or ^^ancial assum.ace to be provided and maintained by

App1icant for repair of the roads and brid^^^^ the Order is ^^^easonab^e and

^^lawfuim

It is the position of each Board that only the proper local gt^vemmental

official or board has the expertise and, legal authority to establish requirements to

'^sport materials over such ^oads. For ^stance, the County Engineer would

have the expertise to establish t^^ requirements to transport materials over the

county roads, including adequ^^ financial assurance to cover the cost of the

damage to the county roads due to the ^^^stmetion and the decommissioning

^^^iatcd with the Project. (Tr. IX, p& 2319, line 23 to pg. 2320, line 17)

However, the County Engineer and the Board of County Commissioners have no

authority over township roads and would not be the entity to repair the roa& if

A13pt^cant does not do so.

While the Boards ^ agreeable and appx^^iadve t^^ the OPSB has

acknowledged that the Applicant will need to enter into agreements with the Boud

of Township Trustees for any towns.hip roads utilized in the final tmnsportat^^^

plan, Condition 29 does not include the requirement that the relevant Bowd^ of

Township Trustees will be included as additional holders of the bond or financial

assurance for repair of such roads. The Boards believe that this is just aii

oversight of the OPSB and staff and ask that such o-versight be remedied by the
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inclusion of the relevant Boards of Tmvnship Tr^^^^ as additional holders of any

bond or other financial assurance for rq^pair of township roads and bridges by

revising Condition 29 as foIlows;.

a4Applacant must repair damage to ^^^emmenc main.^ained (public)

^s and bridges mwd by ^^nstmetion activity. Any da=g^ public

roads and b€^^^^^ must be repaired promptly to their prmonsV€a^^^^^ stde

by Applicant under the gWdaa^ of ^ ^^^^^ public authority. Any

temporary improvement must be ae€^oved, unless the county ^^^^^

or a board of township trus#^^^ request that they rcraain.. Applicant must

provide ^"rxmcaal, a^surance to the BoW of Commissioners of Champaign

County ^^d to the ^^^evant Boards of Yown,^^^p Trw^^s that it will restore

the public county and township roads in Champaign County it a^^ to

their ^^^^structi^^ ^^ndi^ion.a ry}$ (ItWi^^ denotes proposed

mv^^ language.)

R,C. §5571,02 provides that "(T]he board of township trustees shall have

control of the township roads of its township and 4 , . 8Ml keep th^^ in

good repair. "Fhx^ obligation c=ot be delegated to other entity such as the

Board of County ^^mrnissicaners. There^^^, the relevant Boards of Township

Trastws should be included in Condition 29.

Thereforeg for clarity to 01 the participants involved, and in order to ^^^

the "kPubli^ interest, convenience and necessity" for the maintenance of th^ roads

and bridges within Champaign County during construction and upon

decommissioning of the ^^ect^ each Board strongly urges the OPSB to revise

Condition 29 as set forth herein.

B. Unless the Ohio Power Sitiiig Board seb forth in Condition ^^^^^

of the ^^rti^cate x^^^ ^^^^ the cor^^^^^^^en^ of Initial Pir^^^^^ ^^^^^ction,

Applicant ^^ ^^^^ired to post ^^^na'at ass^^^^^e for ^^^^^^^^on^^^ the
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ir'^^ject in an amount sufficient to cover the total ^^ommm'sion1ng cos#s, the
Order Is unreasonabie as to such conditlon.

The Boards reiterate their prior position that the OPSB's Condition 52(h)

regarding decommissioning should provide that the financlaI. assurance p^sW

prior to initial co.^^^^^on and maintained be in an amount equal to the total

Decommissioning Costs and not on a per turbine basis calculated on the number of

turbines constructed and under constractlon. The Bonds believe dW these

revisions are consistent with the testimon^ ^^ their own witnmsx Jonathan Knautho

(Tr. V:1, p& 1395, line 20 to pg. 1399, line 22). Mr. Knauth ^^^^^^^ that

splitting the total c-osts into a per turbine cost may not reflect an adequate amount

for decommissioning each turbine.

The Bouds' position requesting that Applicant post and maintain a bond

equal to the total decommissioning amount is based upon the belief that Applicant

intends to build the number of turbines requested and approved by the ^PM

^edainly, if Applicant is not intending to build all turbines approved by the

OPSB, then it should ^ forth suchQ

The OPSB has indicated that requiring a decommissioning bond or

financial ^^^umnoe for the entire prvject would be excessive assur^^^^ and costs

for Appl.lcants PractiWly speaUng, however, to revise the decommissioning bond

or financial assurance each time construction is to begin on an additional turbine

would caulnl^ involve significant time and experm to the Staff and the Boards, in

reviewing the adequacy of the additional assurance, That additional time and

expenw would not be necessary if the total amount of the financial assurance is

required prior to initial construction of tla^ ^^^^ecto

Further, the lnitlal posting of financial assurance equal to the total

decommissioning amount would encourage Applicant to construct the tftl project

in a short period of time thereby reducing the continued and p.rol^^ged damage to

r^ad& and bridges, whlcb would also serve the public, interest. Themfor^^

Condition 52(h) should bc revised as set forth hercim
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C. Un1ess the Ohio Power Siting Board in^^^^^^ ^^ ^onditfion 44 the

^equ^^ement that utba.^ks frOm the ^urbi®es to nonWpa^^^ating

landownen' property 1^^^^ ^^nform to the ^^^acturen' setb^^^

^^^^^^^^^^on^ if in ^^cess of the minimum setba^^ provided by mie$ the

Order ^^ ^nreasonab1e as^o s^^^ ^^nditionp

The Applicant has proposed that the setbacks for the Project be the

minimum standard allowed by rule, being 541 feet to a ^on^participating

landowners pr^poM line and 919 f^^t from the ^^^^pa€tici^Wng residence,

(ExWb^t 1, .^pp^^cafion,, Pg. 83-84)o ne Staff did not recommend any Smater

setbacks than propowd by Applicant and the OPSB concurred.

The BoWs bav^ highlighted a a&^^^^^ck" found in Exhibit R-Turai^^ Safety

Manuals (See Exhibit 1, Application) &i an ^^^^^ of a greater ^^ck

recommended by the a^anuf^cwmr4 The turbine safety manual for the Oxamese.

model (one of the turbines proposed) sets forth that, in the event of a ba°e r^em the

Wrbi^^, the area must be cl^^d and cordoned off in a radius of 400 meters (1,300

feet) from the, turbine. (Exhibit 1g Application, Exhibit R, P& 42 of 44 of the

Gamos^ safety manual) Clearly, the am required by the subject safety m^uoJ to

be cleared and cordoned off in the event of a fre near the twti^^ is greater than

the setback proposed by Applicant, As a result, an occupied residence could be

1^^^ well within the area to be ^^eand and cordoned off per the Gamesa safety

manuaL

Ib.e OPSB has indicated that the lg^^0 foot setback hi&a.^^^ed by the

Boards is only a temporary clearance area in the event of fire or ^^^^peed and am

not ^omm^nded pennanent setback ^imnceso However, whether temporary or

^^manent5 the setback recommended by the Gamesa manufaMrer is for *^

^^^^ of safety and the OPSB should not disregard such r^commeida5ion<

T'he OPSB relies on Staff witness Conway testimony that he bad conWted

#h.p, turbine manufacturers and was told that the project will ^xmd all

manufadarcrs' setback r^co^^^ndations. How^^er, the safety manuals admitted
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into evidence do not set forth a setback di^^^ other than a ^mporary clearance

setback much greater than the minimum setback allowed.

It is certainly coneeml^^ to the Boards t1at$ in the event ffiak there is a fire

or damage to the turbine due to overspeed and pcr^^nal injury or ^^^^^^ damage

occurs within the ^^^pomry cl^amnee setbacl, a manufacturer may be able to

dlscl^im. liability based upon. the turbine being sited within the recommended

setbwk set forth in a safety manual, However, if the OPSB would require as a

paA of Condldon 44 that Applicant obtain, in wtztlng, the chosen manufacturc8^

statement that the recommended setback was within the inlnl^^^ setback

according to rWeg then there should be no issue with liability if there is a

^^^actaring defect resulting in loss or damage. If the choscii. manufacturer

statm a greater .^^^^inmended setback than the r^^^^irnum allowed by rule, then the

greater setback should be required by the OPSB.

At this time, as Applicant has not indicated what model of Wrblne it will

use in tha-s Project, the Boards m not necessarily stating that the 1,300 fo^^

setback sd forth in the Omn^sa safety manual is the setback that should be

utilized, but it is certainly uncont^^erted evidence of a recommended setback

greater than the minimum setback for safety purposes. Certainly, the OPSB

shoWd nw, discount this m^^uf^^urerx^ recommended setback, even though it

considers it ^^porary, in order to cling ^^ the niin1mum setback, As the setback

pursuant to rule is a mi.n1m^..^. ^tand^ the O.PSB sbould be considering the

purpose for the Gamosa recommended setback, whl^^ apparently is to prevent

probable lq^ury or damage from the turbine at least wiU^ such radius. It is

surprising, then, that the OPSB would sffll allow a setback of 919 feet to occupied

non«participatlng structures whenx in essence, a ^anuf`^^turer has ^^^cated that

such setback is within an unsafe radius of the ^uiblneo This is of particular note as

the OMB 1^..^s also required Applicant to also comply with the safety manim1 of the

manufacturer in Condition 37,
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Theref^^^ Condition 44 should be revised to order that the minimum

setback should be the greater of the ^^uf^urer recommended s^^^^ whether

it be for tempomry d^^^^ or otherwise, or the. miWmum setback allowed by

rule, whichever is gr^ater. AdditiorWiy, prior to cons^^^^^^, Applicant should ^

required to r^btain, in writing, the chosen manufacturer's statement of its

recommended setback, i^^^t already set forth in the manu^^cwres^^ safety manuaie

D. Unless the Ohio Power Sking Board conducts Its p^^eedin^^ to

afford the parties "due process" in its hearings, ^^ Order is unreas^na^^^ and

malawf^L

During the ^^judicator^ ^^qfin,^, the Applicant used a corporate ^^^^^^e

to "'sponsue' the Applicati.on. '['hr^ugh the sponsor's testimony, the Appiicmt

sought to establish the foundad^nal basis for the adn^ssibflity of the Appiicat%om

Upon this sponsor"s testi^ony , the Application, Exhibit 1, was immediately

admitted into evidence after tiie sponsor"s testimony over the objection of multiple

^^torvenors, (Tr< TT, pg, 419, line 22 to pg. 424, line 22) However, theTe was some

genuine dispute between the panies whether the ^orat^ executive was ever

qualified as an expert witness to give ^^ony on the varied reports submitted as

exhibits in support of the Appi^cationo ^^^emi intervenors a.^^^^ed the issue at

the beginning of the hearing, including then Champaign County Prosomfing

A^tomeys Nick Sel^aggio, who was attempting to ask questions an ez°m^

^xaminata^^ of the Application's "sponsor'', Michael Sp^^^hnidera After Mr.

^^^erschni^^^ could not answer such questions, the following ^^^^^ent was m^^

by Prosecutor Seivaggio.

"Judge, I will certainly fol^^^ the Corrt°s order, bug may I re,^^^e(fully

suggest that I think ^^^^s Mt^ whole argument that the parties have -- well, at least

that Union Neighbors Unit^d have presented, which is, either he 1m the eVerta^^

or he ^^^snpt9 and that my question goes to the conclusion that ^^^ has made

through his own ^^^^^^ony. s' (Trl, Pg, 86, lines 9-I 6)
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I.^^^^, Mr. Speerschnider indicated that he ^ou1d no^ answer specifics

about some of the subject set forth in the exhibits, (See Tr. 1, pg. 168, Hne I to

pg. 170, line 2)

Additionally, Applicant's witnemR Hugh Crowell, was called to tati^ as an

expat as to four studies, including a 1^^^ortation study, whi^^^ ^^^prised

Exhibit E of the Application. ^^^^^verg Mr. Crowell did not have the m4a^^^^^

expertise to answer even the simplest of questions regarding ^^ transportation

study nor was ^e, present at the ^tim.^ the information. was gathered for said study

(See TreV1, pg. 1601, line 1 to pg. 1602, line 6). "Me OPSB has errmeously and

unreasonably concluded that Mr. Crowell was qualified to testify ^ue, to his

position, but there was nothing in the record that indicated that ^^ could testify as

to the tmnsportatlan study. In fact, Mr. Crowell. could not answer most of the

questions regarding tlio t^^^^rtation study asked upon ^^^^^^^^aniinatione (TrR

vis p& 1611, line 13 to p& 1.61.8, line 9)n The Boards take iio issue with Mr.

Crowell's expertise as to the other three studies of Exhibit E as his experience M. a^

education reflect such ^Wrtise, but clearly the portion of Exhi'^^^ ^ consisting of

the transportation ^^ should have been stricken by the ^^^^^

As the intervening ^^^^ had no meaningful ability to crossmexanflne

ab^xperu"g regar^^g parts of the Appl^cadon, due pr^es^ has been denied and,

therefore, the Order is unreasonable and -unlawful and. the OPSB should set Ns

matter for r^^hearring to resolve the improper adrn.lssion of the ExbLibit 1, the

Application, based upon the objections of the Boards set fo.^ in the meord.

IV. CONCLUSION

For the reasons set forth herein, the in#^en^^^ Boards of

Champaign County Corn^issia^^ers and Trustees of ^^hen, 'U:^^^ and Urbana

T€^^^^ request that the Ohio Power Siting Board order that the issues presented

by the afmmention^^ Boards be addressed by rehearing or rwons€derat€^n and
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conditional^y met before it determines that the '"puk^^^c inte^^^^^ ^nver^enm and

n=ssity" will be. smed by the granting of the Certificate of ^^^onmen^^

Compatibility and Public Need for the construction, operation and maint^^ of

a w^nd6powered electric ^^eration facility in Champaign County.

R^pedfud.^^ su^^^tt4

Kevin S. Tatebi (0069199)
Champaign Co-unty

uting At c

Jane a Napier (0061426)
s^i^.^ ^asecuting Attom^^

200 N. Main ^^ed
Urbana, Ohio 43078
(9-37) 484n 1 ^^
(937) ^^^^^^^ (FAX)
inapier@ch^paignpr^secutor4^om

At^^^ for ^^^^^ County
and ^^shen;, Union and Urbana
Townships
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Casemaker

Ohio Sta1utes
°ntIe 49. PUBLtC U"1'1U'1'IES
Chapter 4905. POWER Sr'lNG

Current with Legislat;or^ effectivE as of 121112013

§ 4906.1 0. Bas€5 €br decisiion grantf;ng or denyil^^ ^ert€€€^^^^

Page 1 ®f 2

(A) The power siting board shall render a decision upon the record either granting or denying the application as filed,
or granting It upon such terms, conditions, or rraodif€cati€ans o1'the construction, operation, or maintenance of the
major util€ty facility as the board considers appropriate. The certificate shall be cond€t€€aned upon the f'acil°ty being
in compliance with standards and rules adopted under sections 1 501 e33 , 1501.34 , and 4561032 and Chapters
3704e, 3734., and 611 Y. of the Revised Code. An a,pp€acant may withdraw an application if the board grants a
certificate on terms, conditions, or modificatEons other than those proposed by the applicant in the application.
The period of :n€tia€ operation under a certificate shall expire two years after the date €an which electric power is
first generated by the fac€€ity. During the period of initial operation, the facility sha€€ be subject to the enforcement
and monitoring powers of the director of environmental protection under Chapters 3704., 3734., and 611 11. of the
Revised Code and to the emergency provisions under those chapters. €f a major utility facility constructed in
accordance with the terms and conditions of Its certificate is unable to operate in comp€€ance with a€€ applicable
requirements of state laws, rules, and standards pertaining to air pollution, the facility may apply to the director of
envirorarnenta€ protection for a conditional operating permit under division (G) of section 3704.03 of the Revised
Code and the rules adopted thereunder. The operation of a major utility facility in compliance with a conditional
operating permit is rEot in violation of its certificate. After the expiration of the period of €r3it€a€ operation of a
major utility facility, the facility shall be under the jurisdiction of the environmental protection agency and shall
comply with all laws, rules, and standards pertaining to air pollution, water pollution, and s€a€€^ and hazardous
waste disposal.
The board shall not grant a certificate for the construction, operation, and maintenance of a major utility facility,
either as proposed or as modified by the board, unless it finds and determines all of the following:

(1) The basis oa t.he need for'the facility if the facility is an electric transmission line or gas pipeline;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse envrrorxmenta€ impact, considering the state of available
technology and the nature and economics of the various a€terrsatives, and other pertinent considerations;

(4) In the case of an electric transmission line or ^enerab'r^^ facility, that the facility is consistent with regional
plans for expar3si€an ol'the electric power grid of the electric systems serving this state and intercannected
ut€€it-y systems and that the facility will serve the Interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. o€'the Revised Code and all rules and
standards adoptes€ under those chapters and under sections 1501.33 , 1501.34 , and 4561.32 of the
Revised Code. In determining whether the facility will comply with all rules and standards adopted under
section 4561.32 of the Revised Code, the board shall consult with the office gl'aer€ati8r^ of the division of
rr4u€t€-moda€ planning and programs of the department of transportation under section 4561.341 of the
Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)t') to (6) of this section and rules adopted under
those divisions, what its impact mss:€€ be on the viabiiidy as agricultural land of any land in an existing
agricultural district established under Chapter 929. oF the Revised Code that is located within the site and
alternative site of the proposed rnasor utility facility. Rules adopted to evaluate impact under division (A){7}
of this section shall not require the compilation, creation, submission, or production of any information,
document, or other data pertaining to land not located within the site and alternative site.

(8) That the faci€€tV Incorporates maximum feasible water conservation practices as determined by the board,
considering available technology and the nature and economics of the various a€ternat€ves,

http:,^lwww.caser^^^^^^ga1.comlb:l^ocVgew.aspx?statecd=0I^^^^^^^^c=:^4906.1^^^^^^ion..e 1,^30/2014



Casemaker Page 2 of 2

(B) If the board determines that the Iocat9an of all or a part of the proposed facility should be modified, it may
sssndition its certificate upon that mo€ilficat€on, provided that the msanieEpal corporations and cerunties, and
persons rssidlng therein, affected by the modification shall have been given reasonable notice thereof.

(C) A copy of the deeisi€an and any ap€nion Issued therewlth shall be served upon each party.

Ci^e as R.C. § 4906.10

History. Amended by t 29th General AssemblyFt8e No.1 25,5B 315, §1 01.01 f eff. 911012012 ^

Effective Date: 04-07-20:4

C:ASi>1.Ar.UR th 21314 Lvrcr6Yer. ; LC. Ail P-iqhzs REsa:ed.: PrPiac1 I Cvttln:;. ! Coneuci Us I

h4:/'t`lh-ww.ca^^maker1egal.^oni'^^^eView.aspx?statecd=(^^1&^od^^^^^^906. I Usessi®n.., 1/^ 0/201 4



Casem&ker

Ohio Adrolnistrative Code
4906e Ohio Power Siting Board
Chapter 4906-17. Applicatlon F€ling Requirements for YVlnd-Powered Electric Generation Facilities

All regutatlearrs passed and filed through December 13, 2013

49Q5-17-(389 Soclal and ecalogical da,ta.

(A) Health and safety.

Page 1 of 5

(A`s Demographic. T:l4 app;ieart sha€€ provide existing and ten-year projected population estimates for communities
wlt:nin f;ve m€€es of the proposed pro;ect area site(s).

(2) hJoise. The applicant shall:

(a) Describe the construction noise levels expected at the nearest property houndary.The description shall address:

(i) Dynamiting activities.

(i€) Operation of earth moving equipment.

(iii) Driving of piies.

(iv) Erection of structures.

(v) Truck traffic.

(vi) Installation of equ€pment.

;h) For each turbine, evaluate and describe the operational noise levels expected at the property boundary dosest to that
turbine, ar^der both day and nightt€r;?e ctar;ditions. Evaluate and desc ihe the cumWat€ve opera.tiona€ noise €eve€s for the
wind fac€€€ty at each property boundary for each property adjacent to t' he p.roAeet area, under both day and nighttime
operations. The applicant shall use generally accepted computer modeling software (cleveioped for wind turbine noise
measurement) or sim€'sar wind turbine noise methodo€ogy,'r,ciu¢iing consideration of broadband, tonal, and low-
frequency noise levels.

(c) Indicate the location of any noise-sensitive areas within one mile of the proposed facility.

(d) Describe equipment and procedures to mitigate the effects of noise emissions from the proposed facility during
construction and operation.

(3) Water. The applicant shall estimate the impact to public and private water supplies due to construction and operation
of the proposed fac€€€ty.

(4) Ice throw. The app€€cant shall evaluate and describe the potential impact from ice throw at the nearest property
boundary, including its plans to minimize potential impacts €f warranted.

(5) B€ade shear. The applicant shall evaluate and describe the potentia€ impact from blade shear at the nearest property
boundary, including its plans to min€m€ze potential Impacts If warranted.
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(6) Shadow flicker. The applicant shaii evaluate and describe the potential impact from shadow flicker at adjacent
residential structures and primary roads, inciuding Its plans to minimize potential Impacts ifmwarranted.

(B) Ecological impact.

(1) Project area site information. The applicant shail:

(a) Provide a map of 11:24,000 scale containing a half-mile radius from the proposed faciiity, showing the fsalisawing:

(i) The proposed project area boundary.

(ii) Undeveloped or abandoned land such as wood lots, wetiands, or vacant fields.

(lil) Recreational areas, parks, wiidllfe areas, nature preserves, and other conservation areas.

(b) Provide the results of a survey of the vegetation within the facility boundary and within a quarter-mile distance from
the facility boundary.

(c) Provide the results of a survey of the animal life within the facility boundary and a+vitnin a quarter-mile distance from
the facility bounda.ry.

(d) Provide a summary of any studies which have been made by or for the applicant addressing the ecological irnpact of
the proposed facility.

(e) Provide a list of major species from the surveys of blota. "Major species" are those which are of commercial or
recreational value, or species designated as endangered or threatened in accordance with the tJr9ited States and Ohio
threatened and endangered species lists.

(2) Construction. The applicant shall:

(a) Estimate the impact of construction on the areas shown in response to paragraph (13)$13(a) of this rule.

(b) Estimate the impact of construction on the major species listed under paragraph q139(1)(e) of this rule.

(c) Describe the procedures to be utilized to avoid, minimize, and mitigate both the short- and long-term irnpagts due
to construction.

(3) Operation. The applicant shall:

(a) Estimate the impact of operation on the areas shown In response to paragraph (5)(1)(a) of this rule.

(b) Estimate the impact of operation on the major species listed under paragraph (B)(t )(e) of this rule.

(c) Describe the procedures to be utilized to avoid, minimize, and mitigate both the short- and long-term impacts of
operation.

(d) Describe any plans for post-construction monitoring of wildlife impacts.

(C) Economics, land use and community development.

(1) Land uses. The applicant shall:

(a) Provide a map of 1:24,000 scale indicating general land uses, depicted as areas on the map, within a five-mile radius
of the facility, inciuding such uses as residential and urban, manufacturing and commercial, mining, recreational,
transport, utilities, water and wetlands, forest and woodland, and pasture and cropland;
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(b) Provide the number of residential structures within one thousand feet of the boundary of the proposed facility, and
identify all residential structures for which the nearest edge of the structure is within one hundred feet of the boundary
of the proposed facility.

(c) Describe proposed locations for wind turbine structures in relation to property lines and habitable residential
structures, consistent with no less than the following minimum requirements:

(i) The distance from a wind turbine base to the property line of the wind farm property shall be at least one and one-
tenth times the total height of the turbine structure as measured from its tower's base (excluding the subsurface
foundation) to the tip of its highest blade.

(ii) The wind turbine shall be at least seven hundred fifty feet in horizontal distance from the tip of the turbine's nearest
blade at ninety degrees to the exterior of the nearest habitable residential structure, if any, located on adjacent property
at the time of the certificatiora application.

(iii) Minimum setbacks may be waived in the event that all owners of property adjacent to the turbine agree to such
waiver, pursuant to rule 4946a1-03 of the Administrative Code.

(d) Estimate the impact of the proposed facility on the above land uses within a one-mile radius.

(e) identify structures that will be removed or relocated.

g^ Describe formally adopted plans for future use of the site and surrounding lands for anything other than the
proposed facility.

(g) Describe the applicant's plans for concurrent or secondary uses of the project area.

(2) Economics. The applicant shall:

(a) Estirraate the annual total and present worth of construction and operation payroll.

(b) Estimate the construction and operation employment and estimate the number that will be employed from the
region.

(c) Estimate the increase In county, township, city, and school district tax revenue accruing from the facility.

(d) Estimate the economic impact of the proposed facility on local commercial and industrial activities.

(3) Public services and facilities. The applicant shall describe the probable irrEpact of the construction arEd operation on
public services and facilities.

(4) Impact on regional development. The applicant shall:

(a) Describe the impact of the proposed facility on regional development, including housing, commercial and industrial
development, and transportation system deugi€spment.

(b) Assess the compatibility of the proposed facility and the anticipated resultant regional development with current
regional plans.

(D) Cultural impact.

(1) The applicant shall indicate, on the 1:24,000 map referenced in paragraph (C)(1)(a) of this rule, any registered
iandrnarits of historic, religious, archaeological, scenic, natural, or other cultural significance within five miles of the

proposed facility.

(2) The applicant shall estimate the impact of the proposed facility on the preservation and continued meaningfulness of
these landmarks and describe plans to mitigate any adverse impact.
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(3) Landmarks to be considered for purposes of paragraphs (t3;+(1) and (D)(2) of this rule are those districts, sites,
buiidirags, structures, and objects which are recognized by, registered with, or identified as eligible for registration by
the national registry of natural landmarks, the Ohio historical society, or the Ohio department of natural resources.

(4) ;'he applicant shall indicate, on the 1:24,040 map referenced in paragraph (C)(1)(a) of this rule, existing and formally
adopted land and water recreation areas within five miles of the proposed facility.

(5) The applicant shall describe the €dentified recreational areas within one mile of the proposed project area in terms of
their proximity to population centers, uniqueness, topography, vegetation, hydrology, and wildlife; estimate the impact
of the proposed facility on the identified recreational areas; and describe plans to avoid, minimize, or mitigate any

adverse impact.

(6) The applicant shall describe measures that will be taken to minimize any adverse visual impacts created by the
facility, including, but not limited to, project area location, lighting, and facility coloration. In no event shall these
measures conflict with relevant safety requirements.

(E) Public responsibility. The applicant shall:

(1) Describe the applicant's program for public interaction for the siting, construction, and operation of the proposed
facility, €.e„ public information programs.

(2) Describe any insurance or other corporate programs for providing liability compensation for damages to the public

resulting from construction or operation of the proposed facility.

(3) Evaluate and describe the potential for the facility to interfer$ with radio and TV reception and, if warranted, describe
measures that will be taken to minimize interference.

(4) Evaluate and describe the potential for the facility to interfere with military radar systems and, if warranted, describe
measures that will be taken to minimize interference.

(5) Evaluate and describe the anticipated impact to roads and bridges associated with construction vehicles and
equipment de€€ven/. Describe measures that will be taken to repair roads and bridges to at least the condition present
prior to the project.

(6) Describe the plan for decommissioning the proposed facility, including a diseussion of any financial arrangements
designed to assure the requisite financial resources.

(F) Agricultural district Impact. The applicant shall:

(1) Separately Identify on a map(s) of 1:24,000 scale all agricultural land and all agricultural district land located within
the proposed project area boundaries, where such land is existing at least sixty days prior to submission of the

application.

(2) Provide, for all agricultural land €dentified under paragraph (F)(1) of this rule, the following:

(a) A quantification of the acreage impacted, and an evaluation of the Impact of the construction, operation, and
maintenance of the proposed facility on the following agricultural practices within the proposed facility boundaries:

(€) Field operations (i.e., plowing, planting, cultivating, spraying, harvesting, etc.).

(€i) Irrigation.

(1€€) Field drainage systems.

(b) A description of any mitigation procedures to be utilized by the applicant during construction, operation, and
maintenance to reduce impacts to the agricultural land.
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(3) Provide, for all agricultural land identified under paragraph (F)(1) of this rule, an evaluation of the impact of the
ccanstructl'on and maintenance of the proposed facllity on the viability as agricultural land of any 1and so Identified. The
evaluation shall include impacts to cultivated lands, permanent pasture larsd, managed woodlots, orchards, nurseries,
livestock and poultry confinement areas, and agriculturally related structures. Changes In land use and changes in
methods of operation made necessary by the proposed facility shall be evaluated.

Hlstory. Effective: 05/07/2009
R.C. 113.032 review dates: 09i 3Q/201 3
Promulgated Under: 111.15
Statutory Authority: 4306.03 , 4906.20
Rule Amplifies: 4906.03 , 4906.06f  4906.20
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