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i STATEMENT OF FACTS AND PROCEEDINGS

Four Champaign County political subdivisions, consisting of the Champaign
County Board of County Commissioners and Boards of Trustees of Goshen, Union and
Urbana Townships (collectively “County and Townships™) applied to the Ohio Power
Siting Board (“OPSB™) for an order to reconsider or, in the alternative, rehear the issues
identified herein prior to the issuance of the Certificate of Environmental Compatibility
and Public Need for the construction, operation and maintenance of a wind-powered
electric generation facility in Champaign County {(“Certificate”} to Buckeye Wind, LLC
(“Applicant”). The County and Townships’ Application for Rehearing was denied with
respect to the issues on appeal herein, by entry of September 30, 2013.

Appeltants County and Townships filed their notice of appeal, pursuant to R.C.
§4906.12, R.C. §4903.11, and R.C. §4903.13, t0 the Ohio Supreme Court from the
following attached orders of the OPSB in Case No. 12-160-EL-BGN {“Project’™): (1)
Opinion, Order and Certificate entered on May 28, 2013 (“Order of May 28, 2013); and
(2} Entry on Rehearing entered on September 30, 2013 {“Order on Rehearing”).

As this Project is the second wind project to be approved by the OPSB in
Champaign County, the County and Townships are collectively concerned with the
Project Application’s (1) foreseesble impact the Project will have upon the surrounding
residents in Chempaign County, and (2) foreseeable financial impact that the
decommissioning phase of the Project will have, the lack of adequate financial assurance
to remove the structures from the lands within the Project footprint and the lack of

adequate financial assurance to restore infrastructure to its original condition.



The Order of May 28, 2013 and the Order on Rehearing {collectively also referred
to a8 “Orders”) are unlawful and unressonable in the following respects:

First Proposition of Law: The Ohio Power Siting Board erred in failing to require
Applicant to post financial assurance for decommissioning the Project in an amount
sutficient to cover the total decommissioning costs. There was no evidence presented at
hearing nor any rationale presented to demonstrate that the Board’s decision to allow
Applicant to provide financial assurance on a per turbine basis would adequately cover
the costs of decornmissioning. As such, the Ohio Power Siting Board’s Orders are
unsupported by the record and, therefore, unreasonable and unlawfyl,

Second Proposition of Law: The Ohio Power Siting Board erred in failing to
include as 2 condition the requirement that sefbacks from the turbines to non-
participating landowners’ property lines conform to the manufachwer’s setback
recommendation if in excess of the minimum setback provided by rule. Therefore, the
Orders are unreasonable and unlawful.

Third Proposition of Law:  The Ohio Power Siting Board erred in tailing to
conduct its proceedings in a manner that afforded the parties “due process” in its hearings
as the Appellants County and Townships had no meaningful ability to cross-examine
“experis” regarding parts of the Application, and, therefore, the Orders are unreasonable

and unlawful.

118 ARGUMENT

STANDARD OF REVIEW

R.C. §4906.12 provides that OPSB orders are subject to the proceedings provided

by certain statutes governing Public Utilities Commission proceedings, including R.C.



§4903.13. R.C. §4903.13 also provides that this Court will reverse, vacate, or modify
any OPSB order that is unlawful or unreasonable. R C. §4903.13. A factual issue in an
0PSB decision will be reversed if the appellant sustains its burden to demonstrate that the
OPSB's factual determination was manifestly against the weight of the evidence and was
so clearly unsupported by the record as to show misapprehension, mistake, or willful
disregard of duty. Chester Twp. v. Power Siting Comm, {1977), 49 Ohio 5¢.2d 231, 361
N.E2d 436.
Furthermore, like a PUCO Order, the OPSB’s order must show, ™n sufficient
detail, the facts in the record upon which the order is based, and the reasoning followed .
in reaching its conclusion.” Indus. Energy Users-Ohio v. Pub. Util. Comm., 117
Ohio 51.3d 486, 2008-0hic-990, 885 N.F. 24 1951130 (referring to its review of a PUCO
order under the same statute}. The OPSB "shuses its discretion if it renders an opimion on
an issue without record support.” 117 Ohkio 5t.3d 486
This Court also has "complete and independent power of review as to all
questions of law" under R.C. 4903.13. 117 Ohio 5134 486, 489. 'The Court may rely on
the expertise of a state agency in interpreting a law where "highly specialized issues” are
involved and "where agency expertise would, therefore, be of assistance in discerning the
presumed intent of our General Assembly." 717 Ohio S1.3d 486, 489.  However, if the
meaning of a statute is unambiguous and definite, then it must be applied as written and
no further interpretation is appropriate. Shell v. Ohio Veterinary Med, Licensing Bd., 105
Ohio 51.3d 420, 2005-Ohio-2423, 827 N.E2d 766, %434. Moreover, where agency
interpretation is used to construe an ambiguous statute, the administrative interpretation

must be reasonable. Sigte ex rel. Clark v. Great Lakes Constr. Co., 99 Ohio 8t.3d 328,



2003-Okio-3802, 791 N.E.2d 974, 910. Legislative intent is the paramount concern, and
words and phrases must be read in context acoording to the rules of grammar and
common usage. State ex rel. Asti v. Chio Dept. of Youth Servs.,, 107 Ohioc 5t.3d 262,
2005-Ohio-6432, 838 N.E.2d 658, §22.
First Proposition of Law:
The Ohio Power Siting Board erred in failing to require Applicant to post financial
assurance for decommissioning the Project in an amount sufficient to cover the total
decomumissioning costs. There was no evidemce presented at hearing nor any
rationale presented to demonstrate that the Board’s decision to allow Applicant to
provide financisl assurance on 2 per turbine basis would adeguately cover the costs
of decomumissioming. As such, the Ohie Power Siting Board’s Orders are
unsupported by the record and, therefore, unreasonable and unlawiul

Upon such Application and hearing, R.C. 4906.10(A) requires the OPSB io make
certain findings to grant a Certificate, among them “[TThat the facility will serve the
public interest, convenience, and necessity.” R.C. 4906.10(4)(6). The County and
Townships take the position that the public interest has not been served regarding the
OPSB’s Orders as they pertain to financial assurance.

In order to comply with serving the public interest, convenience and necessity, it
is imperative that the OPSB provide for adequate financial assurance for the Project.
QAC §4906-17-08 The OPSB’s Orders, therefore, should provide that the financial
assurance for decommissioning be posted prior io initial construction and maintained in
an amount equal to the total Decommissioning Costs and not on a per twbine basis
calculated on the mumber of turbines constructed and under construction. The evidence
presented, being mainly the testimony of witness, Jonathan Knauth, is consistent with the

County and Townships’ contention. (Tr. VI, p. 1395, line 20 to p. 1399, line 22). Mr.

Knauth indicated that splitting the total costs info 2 per turbine cost may not reflect an



adequate amount for decommissioning each turbine, {Tr. VI, p. 1400, line 20 to p. 1402,
line 3).

The County and Townships® position requesting that Applicant post and maintain
a bond equal to the total decommissioning amount is based upon the belief that Applicant
intends to build the mumber of turbines requested and approved by the OPSB.  Certainly,
if Applicant is not intending to build all turbines approved by the OPSB, then it should
set forth such intention.

The OPSB has indicated that requiring a decomumissioning bond or financial
assarance for the entire project would be excessive assurances and costs for Applicant.
(Order of May 28, 2013 p. 72) Practically speaking, however, fo revise the
decommissioning bond or Snancial assurance each time construction is to begin on an
additional turbine would certainly involve significant time and expense to the Staff and
the Boards in reviewing the adequacy of the additional assurance. That additional time
and expense would not be necessary if the total amount of the financial assurance is
required prior to initial construction of the project.

Further, the initial posting of financial assurance equal to the total
decomimnissioning amount would encourage Applicant to construct the total project in a
shott period of time thereby reducing the continued and prolonged damage to roads and
bridges, which would also serves the public interest. Because the public inlerest is not
served as to this issue, the granting of the Céﬁiﬁc&te was unreasonable and unlawful,

Therefore, The Orders should be reversed as to this issue or remanded {o the

OPSB for further hearing.
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SECOND PROPOSITION OF LAW:

The Ohio Power Siting Board erred in failing to imclude as a  condilion the
requirement that setbacks from the turbines to non-participating landowners’
property lines conform to the manufacturer’s sethack recommendation if in excess
of the minimum setback provided by rule. Therefore, the Orders are unreasonable
and unlawiul.

The Applicant has proposed that the setbacks for the Project be the minimum
standard allowed by rule, being 541 feet to a non-participating landowners property line
and 919 feet from the non-participating residence. (Exhibit 1, Application, pp. 83-84).
The Staff did not recommend any greater setbacks than proposed by Applicant and the
OPSB concurred in its Orders.

The County and Townships have highlighted a “setback” found in Exhibit R-
Turhine Safety Manuals {See Exhibit 1, Application) as an example of a greater setback
recommended by the manufacturer. The turbine safety manual for the Gamesa model
{one of the turbines proposed) sets forth that, in the event of a fire near the turbine, the
srea must be cleared and cordoned off in a radius of 400 meters (1,300 feet) from the
turbine. (Bxhibit 1, Application, Exhibit R, p. 42 of 44 of the Gamesa safety manual}
Clearly, the srea required by the subject safety manual to be cleared and cordoned off in
the event of a fire near the turbine is greater than the setback proposed by Applicant. Asa
result, an ocoupied residence could be located well within the area to be cleared and
cordoned off per the Gamesa safety marual,

The OPSB, astonishingly, indicated in its Order on Rehearing that the 1,300 foot
sethack highlighted by the Boards was “not minimum setback recommendations, but
recommended temporary clearance areas in the event of temporary safety situations, such

as fire or overspeed, akin to temporary evacuations during a gas leak from a ges

i1



pipeline”. (Order on Rehearing, p. 6) However, whether temporary or permanent, the
setback recommended by the Gamesa manufacturer is for the purpose of safety and the
OPSE unreasonably disregarded such recommendation which does not serve the public
inferest.

The OPSB relies on the testimony of Staff witness Conway that he had contacted
the turbine manufacturers and was told that the Project will exceed all mamufacturers’
sethack recommendations. {Order on Rehearing, p. 7) However, that hearsay testimony
is in direct conflict with the sefback set forth in the Gamesa safety mannal and the manual
speaks for itself.

Additionally, it is certainly concerning to the County and Townships that, in the
cvent that there is a fire or darnage to the turbine due to overspeed and personal injury or
property damage occurs within the temporary clearance setback, 3 manufacturer may be
able to disclaim liability based upon the turbine being sited within the recommended
setback set forth in g safety manual. However, if the OPSB would require as a condition
that Applicant obtain, in writing, the chosen menufacturer’s statement that the
recommended setback was within the minimum setback according to rule, then there
should be no issue with libility if there is a manufacturing defect resulting in loss or
damage. If the chosen manufacturer states a greater recommended setback than the
minimum allowed by rule, then the greater setback should be required by the OPSB.

At this time, as Applicant has not indicated what model of turbine it will use in
this Project, the County and Townships are not necessarily stating that the 1,300 foot
setback set forth in the Gamesa safety manual is the setback that should be utilized, but it

is certainly uncontroverted evidence of a recommended setback greater than the

12



minimum setback for safety purposes. Certainly, the OPSB should not discount this
manufacturer’s recommended setback, even though it considers it temporary, in order to
cling to the minimum setback. As the setback pursuant to OAC §4906-17-8(CH1Kcris a
minimum standard, the OPSB should be considering the purpose for the Gamesa
recommended sefback, which apparently is to prevent probable injury or damage from
the turbine at least within such radius. It is surprising, then, that the OPSB would still
allow a sethack of 819 feet to ocoupied non-participating structures when, in essence, &
manufacturer hes indicated that such setback is within an unsafe radius of the turbine.
This is of particular note as the OPSB has also required Applicant to also comply with the
safety manual of the manufacturer in Condition 37 of its Order of May 28, 2013,
Therefore, the Orders should be reversed or remanded to the OPSB for further
hearing to require that the minimum setback should be the manufacturer recommended
setback, whether it be for temporary clearance or otherwise, or the minimurn setback
allowed by rule, whichever is greater. Additionally, prior to consiraction, Applicant
should be required to obtain, in writing, the chosen manufacturer’s statement of its
recommended setback, if not already set forth in the manufacturer’s safety manual.
Because the public interest is not served as to this issue, the granting of the Certificate

wags unreasonable and unlawful.

THIRD PROPOSITION OF LAW:

The OPSB erred in failing to conduct its proceedings in a manner that afforded the
parties “due process” in its hearings as the Appeliants County snd Townships had
no mesningful ability to cross-examine “experts” regarding parts of the Application,
and, thevefore, the Orders are unreasonable and uniawful.

During the adjudicatory hearing, the Applicant used a corperate executive to

“gponsor” the Appleation. Through the sponsor’s testimony, the Applicant sought to
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establish the foundational basis for the admissibility of the Application. Upon this
sponsor’s testimony, the Application, Exhibit 1, was immediately admitted into evidence
after the sponsor’s testimony over the objection of multiple intervenors. {Tr. 1L, p. 419,
line 22 to p. 424, line 22) However, there was some genuinge dispute between the parties
whether the corporate executive was ever qualified as an expert witness (o give testimony
on the varied reports submitted as exhibits in support of the Application. Several
intervenors addressed the issue at the beginning of the hearing, including then
Champaign County Prosecuting Attorney, Nick Selvaggio, who was attempting to ask
questions on cross-examination of the Application’s “sponsor’”, Michael Speerschnider.
After Mr. Speerschnider could not answer such questions, the following staterpent was
made by Prosecutor Selvaggio:

“Judge, I will certainly follow the Court's order, but may I respectfully suggest
that T think that's the whole argument that the parties have - well, at least that Union
Neighbors United have presented, which is, either he has the expertise or he doesn't, and
that my question goes to the conclusion that he has made through his own testimony.”
(Tr.L, p. 86, lines 9-16)

Indeed, Mr. Speerschnider indicated that he could not answer specifics about
some of the subject set forth in the exhibits. (See Tr. 1, p. 168, line 1 to p. 170, line 2}

Expert testimony poust meet the criteria of Evid.R. 702, which provides that a
witness may testify as an expert ift

"(A) The witness' testimony either relates to matters beyond the knowledge or
experience possessed by lay persons * ¥ %;

"B) The witness is qualified as an expert by specialized knowledge, skill,
experience, training, or education regarding the subject matter of the testimony;

"(C} The witness' testimony is based on reliable scientific, technical, or other

specialized information.”

Evid R 702.

14



Clearly, Mr. Speerschuider admitted that he was not able to answer questions
posed upon cross-examination regarding many of the exhibits attached to the Application.
Therefore, the Application, marked as Exhibit 1, was improperly admiited over the
objections of the intervenors at the conclusion of Mr. Speerschnider’s testimony.

Additionally, Applicant’s witness, Hugh Crowell, was called to testify as an
expert as to four studies, including a transportation study, which comprised Exhibit E of
the Application. However, Mr. Crowell clearly did not have the requisite expertise to
answer even the simplest of questions regarding the transportation study nor was he
present at the time the information was gathered for said study (See Tr.VL p. 1601, line 1
to p. 1602, line 6). The OPSB abused its disoretion in concluding that Mr, Crowell was
qualified to testify due to his position as there was nothing in the record which supported
that he could testify as an expert as to the transportation study. In fact, Mr. Crowell could
sot answer most of the questions regarding the transportation study asked upon cross-
examination. {Tr. VI, p. 1611, line 13 to p. 1618, line 9}. He was not an engineer. {1t
VI, p. 1598, lines 22-23.) He even indicated at one point that he did not consider himself
an expert in the subject area. (Tr. VI, p. 1601, lines 6-10.) The County and Townships
take no issue with Mr. Crowell’s expertise as to the other three studies of Exhibit E as his
experience and education reflect such expertise, but clearly the portion of Exhibit E
consisting of the transportation study should have been stricken by the OPSB. Further,
the OPSB’s reasoning that Mr. Crowell had significant role in compiling the
transportation study, set forth in Exhibit E to the Application, is wholly against the

manifest weight of the evidence set forth in the record. (Order on Rehearing, p. 53
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Again, as Mr. Crowell was unable to answer many of the questions posed upon
cross-examination and did not meet the criteria of Evid R. 702 to qualify as an expert
regarding the transporiation study of Exhibit E to the Application, that Eﬁhibit should
have been stricken upon motion to strike by the intervenors, but was not. {Tr. VI, p. 1629,
line 1 to p. 1630, line 18).

Pursuant to Evid.R. 104{A), the trier determines whether an individual gualifies as
an expert, and that determination will be overturned upon a finding of abuse of discretion.
State v. Williams (1983), 4 Ohio §1.3d 53, 58, 4 OBR 144, 148, 446 N.E.2d 444, 445, The
test is whether a particuler witness offered as an expert will aid the trier of fact in the
gearch for the truth.' " State v. Tomiin (1992), 63 Ohio S1.3d 724, 728, 590 N.E.2d 1253,
1257, quoting Alexander v. Mt. Carmel Med. Ctr. (1978), 56 Ohio St.2d 155, 159, 10
0.0.3d 332, 334, 383 N.E.2d 564, 566. The record reflects that Mr. Speerschnider was
not a qualified expert as to the entire Application and that Mr. Crowell was not a
qualified expert as to the transportation study set forth in Exhibit E thereto as the record
reflects their inability to aid the trier of fact for the exhibits they were “sponsoring”.

Although the OPSB states in its Order on Rehearing that, in essence, County and
Township should have deposed “Crowell and Speerschaider to determine whether either
of the witnesses was familiar with the [County and Townships’] areas of concern within
the application” or could have called other witnesses, that would not obviate Applicant’s
burden to call a witness who was qualified to testify as an expert on the subjects set forth
in the exhibits he is “sponsoring”. (Order on Rehearing, p. 5) Further, this Court has
previously held that, even though the rules of evidence are relaxed in administrative

proceedings, this does not mean that testimony of witnesses should be accepted as expert

16



opinion when they did not have the scientific expertise to form appropriate opinions. See
Simon v. Lake Geauga Printing Co., (1982), 69 Ohio 51.2d 41, 44, 430 N.E.2d 468,

The County and Townships certainly understand that the hearsay rule is relaxed in
administrative proceedings, but the discretion to consider hearsay evidence cannot be
exercised in an arbitrary manner. Bivins v. Ohio State Bd. of Emergency Med. Servs.,
2005-Ohio-5999, 165 Ohio App. 3d 390, 399, 846 N.E.2d 881, 889 (6th Dist. 20053); Fox
v. Parma Cmty. Gen. Hosp., 2005-Ohio-16635, 160 Ohio App. 3d 409, 420, 827 N.E2d
787, 796 (8th Dist. 2005). Administrative boards are pernuitted some leeway in admitting
hearsay consistent with due process. Haley v. Ohio St Dental Bd., 7 Ohio App.3d 1
(2nd Dist. 1982). Further, an administrative agency should not act upon evidence which
is not admissible, competent, or probative of the facts which it is to determine. Eastern
Ohio Distributing Co. v. Bd. of Liguor Control (1950), Ohio App., 58 Ohio Law Abst.
188 98 N.E.2d 330. Adjudicators of administrative proceedings must exclude hearsay
statements that are inherently unreliable. 1609 Gilsey Investments, Inc. v. Liguor Control
Comm., 10th Dist. No. 074P-1069, 2008-Chio-2795, 943; Reynolds v. Ohio State Bd. of
Examiners of Nursing Home Administrators, 10th Dist. No. 034P-127, 2003-Ohio-4938,
q19.

One of the due process requirements for a fair hearing recognized by this Courl
was the opportunity to confront and cross-examing witnesses, even before ap
administrative tribunal. See Ohio Assn. of Pub. School Emp., AFSCME, AFL-CIO v.
Lakewood City School Dist. Bd. of Edn. (1994), 68 Ohio St.3d 1 75, 624 N.E.2d 1043

As the intervening Boards had no meaningful ability to cross-examine the

“experts” regarding parts of the Application, due process for a fair hearing has been

17



denied and, therefore, the Order is unreasonsble and untawfol as to this issue and the
OPSB should set this matter for re-hearing to resolve the improper admission of the
Exhibit 1, the Application, or parts thereof, based upon the objections of the County and

Townships set forth in the record.

CONCLUSION

The County and Townships request that the issues set forth herein be addressed as
set forth herein in order to protect Champaign County and specifically for the *rublic
interest, convenience and necessity” to be served in granting of the Certificate of
Environmental Compatibility and Public Need for the construction, operation and
maintenance of a wind-powered electric generation facility in Champaign County.
Justice Pleifer voiced the very opinion and substance of the arguments of the County and
Townships herein when he stated in his concurring opinien in Jn re Application of
American Transmission Svstems, Inc., 2010-Ohio-1841, 125 Ohio St.3d 333, 928 NE.2d
427 (Ohio 2010) that “{t}he power imbalance between utilities and ordinary Ohioans 18
another reason for the Power Siting Board to ensure that it carefully considers all relevant
factors before reaching its decisions.” 125 Ohio 8t.3d 333, 341

Agcordingly, Appellants County and Townships submit that the Orders of May
28, 2013 and September 30, 2013 are unlawful and unressonable and should be reversed.
This Honorable Court should remand such Orders to the Ohio Power Siting Board with

instractions to correct the errors identified herein.

18
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Appellants Champaign County and Goshen, Union and Urbans Townships
(coltectively “Appellants County and Townships”) hereby give notice of their appeal,
pursuant to R.C. §4806.12, R.C. §4903.11, and RC. §4903.13, 1o the Olio Supreme
Court from the following atteched orders of the Ohio Power Siting Board (“Bosrd”™) in
Case No. 12-0160-EL-BGN (“Project™): (1) Opinion, Order and Certificate entered on
May 28, 2013; and (2) Entry on Rehearing entered on September 30, 2013 (hereinafter
also referred to collectively as “Orders™,

Appellants County and Townships are and were parties of record in Case No. 12-
0160-EL-BGN and timely filed their Application for Rehearing of the Board's Opinion,
Order and Certificate of May 28, 2013 pursuant to R.C. §4903.10.  Appeliant's
Application for Rehearing was denjed with respect fo the issues on appeal hereln, by
eniry enteved Seplember 30, 2013, The Orders sre unlawhid and wreasonable in the
following respects: |

The Board erred in fuiling to ¢nsure the Project will serve the “public interest,
convenience and nepessity” as required by R.C. §4906.10{s)(6) 28 follows: |

A The Ohie Power Siting Bourd srred in Tailing to reguirs Applicant to
post financial assurance for decommissioning the Praject in 4n smount sufficient to
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the Board’s decision fo allow Applicant {0 provide Hnancisl assursnce on & per
turbine basis would adequately covers the eosty of decommissioning. As such, the
Ohie Power Siting Board’s Orders are unsupported by the record snd, thevefors,
unressonable and unlawful.

- B The Ohic Power Siting Bosrd evred in failing o inclade a3 2
condition the requirement that setbacks from the turbines {0 non-participating
landowners’ preperty lines conform to the manufaciurer’s setback recommendation
if In excess of the minimum setback provided by rule. Therefore, the Orders are
unreasonable and unlawhl.

C The Ohio Power Siting Board ecrved in falling fo conduct its
proceedings fo afford the parties “due process” in its hearings as the Appellants



County snd Townships bhad no meaningful ability fo eross-examming “pyperts”
vegarding parts of the Application, and, therefore, the Orders are unreasonable and
uniawial.

Aeeordingly, Appellants County and Townships submit thet the Orders of May
28, 2013 and September 30, 2013 are unlewlul and uoreasonable and should be reversed.
This Honotable Court should remand the Orders to the Chio Power Siting Board with
instructions to correct the errors identified herein.
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The Uhio Power Siting Board (Board), coming now fo consider the above-entitled
matter, having appointed adodnistrative law judges (ALJs) to conduct the hearings,
having reviewed the exhibits introduced into evidence in this matter, and being otherwise
fully advised, hereby issues its opinion, order, and certificate in this case, as required by
Section 4906.20, Revised Code.

APPEARANCES:

Vorys, Sater, Seymour, and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, Michael |, Settineri, Miranda R Leppla, and Gretchen Petrucrl, 52 Bast Gay
Street, PO, Box 1008, Columbus, Ohio 43216-1008, on behalf of Champaign Wind, LLC,

Mike Dewine, Chio Attorney General, by William L. Wright, Section Chief, and
Werner L. Margard, Stephen A. Reilly, and Devin I, Parram, Assistant Aftorneys General,
Public Utilities Section, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215-3793, and
by Summer ]. Koladin Plantz and Sarah Bloom Anderson, Assistant Attorneys General,
Envirorumental Enforcement Section, 30 Fast Broad Street, 25th Floor, Columbus, COhio
43215, on behalf of the 5taff of the Board.

Van Kley & Walker, LLC, by Jack A, Van Kley, 132 Northwood Boulevard, Suite
C-1, Colurmbus, Ohio 43235, and Christopher A, Walker, 137 North Main Street, Suite 316,
Davion, Ohio 45402, and on behalf of Union MNeighbors United, Inc., Bobert and Diane
McConnell, and Julia F. Johnson.

Nick Selvaggio, Champaign County Prosecuting Attormney, and Jane Napier,
Assistant Prosecuting Attorney, 200 North Main Street, Urbana, Ohio 43078, on behalf of
The Board of Commissioners of Champaign County and the Boards of Trustees of the
Townships of Goshen, Union, and Urbana.

Chad Endsley and Leah Curtis, Ohic Farm Buresu Federation, 280 North High
Street, Columbus, Ohio 43218-2382, on behalf of the Ohio Farm Bureau Federation,

(il Weithunan, Urbana City Law Director, and Bresnne Parcels, Staff Attorney, 205
South Main Street, Urbana, Ohio 43078, on behalf of the City of Urbana.

Thompson Hine, LLP, by Philip B. Sineneng, Kurt P. Helfrich, and Ann B, Zalloceo,
41 Bouth High Street, Suite 1700, Columbus, Ohio 43215-6101, on behalf of Pioneer Rural
Electric Cooperative, Inc.
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OPINION;
L SUMMARY OF THE PROCEEDINGS

All proceedings before the Board are conducted according to the provisions of
Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (0.AC.)

On Janusry 6, 2012, Champaign Wind LLC (Champaign or Applicant), a wholly-
owned subsidiary of EverPower Wind Holdings, Inc. (EverPower), filed a copy of the
notioe regarding an application for a certificate of environmental compatibility and public
need {certificate) that it intended to file for the construction of eleciricity generating wind
turbines and electrical substations o be located in Champaign County, Ohdo, and that 2
public informational meeting would be held on January 24, 2012. The public informational
meeting was held, as scheduled, on January 24, 2012,

The ALJs granted motions to intervene filed by the following: Diene McConnell,
Robert McConpell, Julia Johnson, and Undon Neighbors United, Inc. {collectively, UNUY
the Ohio Farm Bureau Federation (Farm Federation); the Board of Comurdssioners of
Champaign County, Ohio, and the Boards of Trustees of the Townships of Undon, Urbana,
and Goshen (collectively, County/Townships); the City of Urbana (Urbana); and the
Pioneer Rural Blectric Cooperative (Ploneer).

On May 9, 2012, Applicant filed 8 mobion for waivers of various aspects of Chapler
420617, OAL, and the oneyear notice period reguirement confained in Sechion
4506.06(AYE), Revised Codel Staff filed a response indiceting that it did not object to
Applicard’s walver requests on May 17, 2012, UNU fled a memorandum condra
Applicant’s request for a walver of Section 4906.06(A), Revised Code. By entry lssued
August 2, 2012, the ALY granted Champaign’s request for waiver of the one-yesr notice
period required by Section 4908.06(A)6), Revised Code; the requirement that Applicant
provide certain cross-sectional views and Iocations of borings, pursuant to Rule 4506-17-
O5(AN4), 0.AC,; and the requirement that Applicant submit a map of the proposed
electric power generating site showing the grade elevations where modified during
construction pursuant to Rule 4806-17-0B(BY2)h), OC.AL.

Champaign filed its application on May 15, 2012, for a certificate of environmental
compatibility to construct @ wind-powered electric generation facility in Champaign
County, Ohio. The proposed project (Buckeye Wind 1T} consists of up to 56 wind turbine
generators, access roads, elechrical interconnecton, comstruction staging areas, an
operations and maintenance facility, substation, and up o four meteorological towers, to
be located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,

1 Section 4906.06(AMSE), Revised Code, was modified by the General Assembly, effective September 10,
2012, ' no longer require 8 one-year notive pericd.
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Union, Urbana, and Wayne Townships, in Champaign County, Ohio. The Board notes
that the proposed project is adjacent to another wind project that has already been
certificated in In re Application of Buckeye Wind, LLC, Case No. 0B-666-EL-BGN {Buckeye
Wind I}, Opindon, Order, and Certificate (March 22, 2010).

By letter dated Tuly 13, 2012, the Board notified Champaign that its application had
been found to comply with Rule 4906-1, ot seq., AL, On July 20, 2012, Charpaign filed
a certificate of service of ifs accepted and complete application, in accordance with the
reguirernents of Rule 4906-5-06, 0.AC.

By enfry issued on August 2, 2012, the AL} established a procedural schedule
providing that the local public hearing would be held on October 25, 2012, at Triad High
School Auditeria, 8099 Brush Lake Road, Morth Lewisburg, Ohio 43060, and the
adjudicatory hearing would commence on November 8, 2012, at the offices of the Public
Utilities Cormmission of Ohdo in Columbus, Ohio. The August 2, 2012, eniry also divected
Champaign to publish notice in accordance with Rule 4906-3-08, O.A L. Notice of the
application was published in the Urbana Daily Citizen, a newspaper of general dirculation
in Champaign County. Champaign fled proof of publication of the first notice on
September 13, 2012, and proof of publication of the second notice on November 6, 2012,

AL of the parties, including the Board's Staff (Staff), conducted significant discovery
and, on October 10, 2012, Staff filed a report of its investigation of the proposed facility

(Staft Report).

The local public hearing was held, as scheduled, on October 25, 2012, The
adjudicatory hearing commenced, as scheduled, on November 8, 2012, Initial testimony
concluded on Movember 28, 2012. Rebuttal estimony was heard on December 6, 2012, At
the hearing, Champaign presented ten witnesses, UNU presented six witnesses, the
County /Townships presented four witnesses, the Farm Federation presented one witness,
Pioneer presented one witness, Urbana presented five witnesses, and Staff presented sight
witnesses, Champaign also presented one wilness on rebuttal. Additionally, 122 exhibits
were marked and 3,010 pages of testimony were transcribed.

Initial briefs were filed on Jarwary 16, 2013, by Champaign, Saff, TUNU, the
County/Townships, and Urbana. On Janwary 28, 2013, reply briefs were filled by
Champaign, Staff, UNU, the County /Townships, and Urbana.

I FROPOSED FACTHITY

Acoording to the application, Champaign proposes to construct up i 56 wind
turbine generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers
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located on approximately 13300 acres of leased private land in Goshen, Rush, Salem,
Undon, Urbana, and Wayne Townships in Champaign County, Ohio (Co. Ex. T at 2}

In its application, Charnpaign proposes o install one of six models? of turbines: the
FEpower MMI00, REpower MM92, Nordex NI, Gamesa G97, General Electric (GE}100,
or GEI03. Champaign explains that, because construction is not scheduled 4o begin until
2013, and, due to changing market factors such as availability and cost, a specific turbine
madel could not be selected at the time the application was submitted. The six turbines
under congideration have nameplate capacity ratings ranging from 1.6 to 1.5 megawatls
(W), Champaign expects a capacity factor ranging from 30 to 35 percent. Additionally,
Champaign estimates that the proposed wind facility will have 2 total generating capacity
of 89.6 to 140 MW. The hub heights for the turbines will range from 98.5 to 100 meters
(323 1o 328 feet), with a rotor diameter ranging from 92.5 to 103 meters (303 to 338 feet);
therefore, the total height of the turbines will range from 146 to 150 meters (479 to 492
feet}, with the blade tip in its highest position. {Co. Bx. 1 at10-11.}

The application proposes that the electric substation would be Iocated in the town
of Union, adjacent to the existing Urbana-Mechanicsburg-Darby transmission line and will
transmit power carried by the 345 kilovolt (kV) collection lines serving the wind facility.
Champaign also proposes an operations and maintenance building to accommodate
operations personnel, equipment, materials, and parking. Applicant expects to purchase
or lease an existing structure in the project vicinity for the operations and maintenance
building, but asserts that, if Applicant must construct 2 building, it would not exceed 6,000
square feet and would be designed to resemble an agricuitural building. (Co. Ex. 1at 15)

The application further proposes the construction of new or improved roads to
provide access to the facility, expected to be about 25 miles of private access roads.
Further, Applicant expects the use of three temporary construction staging areas, to be
located on private leased land, in order fo accommodate material and equipment storage,
parking for construction workers, and construction traflers. In tofal, the application states
that the staging areas will not exceed 23 acres. Finally, according io the application,
Champaign plans to commence construction in 2013 and place the facility in service in late
2013, (Co. Bx. 1 at 14-18.}

2 alhough the application originally identifisd seven models under considerstion, on October 1, 2012,
prior to commencement of the hearing, Champaign fHled correspondence in the docket indicating that
the Vestas V100 model was no longer under consideration.
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L. PROCEDURAL PROCESS

Pursuant to Section 4906.04, Revised Code, a certificate issued by the Board is
required prior to the commencement of construction of a2 major utility. Section 4906.04,
Revised Code, further provides that a certificate may only be issued pursuant to Chapter
4906, Revised Code. An application for a certificate is required to be filed with the Board
and a copy of the application must be served on the chiel executive officer of each
murdcipal corporation and county, as well as the head of each public agency charged with
environmental protection or land use plarming in the area in which the facility is proposed
to be located. Section 4906.06(B), Revised Code. Further, public notice of such an
application is required to be given to persons residing in the municipal corporations and
counties in which the facility is proposed to be located by newspaper publication. Section
4506.06(C}, Revised Code. Upon receipt of an application in compliance with Section
450606, Revised Code, the Board is required 1o schedule a public hearing within a ceriain
time frame and the chairperson is required to cause the application to be investigated and
a report submitted to the board, applivant, and any person upon request, in accordance
with Section 4906.07(A) and 4906.07(C), Revised Code. Additionally, Section 4906.02,
Revised Code, governs the organization of the Board and provides that the chalrperson
may assign or transfer duties among the Board’s Staff, with the exception of the authority
to grant certificates pursuant to Secton 4906.10, Revised Code. In accordance with
Chapter 4506, Revised Code, the Board promulgated rules in Chapter 4906-17, O.AC,
regarding wind-powered eleciric generation facilities and associated facilities.

Notably, Chapter 4906, Revised Code, provides that a number of these provisions
are also applicable to applications for an amendment of 2 certificate {amendment
applications)., Section 4906.06(E), Revised Code, provides that amendment applecations
should be in the form and contain information prescribed by the Bosrd and that notice of
an amendment applcation shall be given as required for an application in Section
4906.06(8) and 4906.06((), Revised Code. Additionally, Section 4906.07(B}, Revised Code,
provides that the Board must hold a hearing on an amendment application if the proposed
change would result in & material increase in any environmental impact? of the facility or
substantial change in the location of any portion of the facility not provided for as an
alternate in the original application. Rule 4906-5-10(B), O.A.C., pertaining to amendment
applications provides, in pertinent part:

{BY Applications for amendments to certificates shall be submitted
in the sarne manner as if they were applications for a certificate,

% The Board notes that envirenmental fmpact cindes, but is not lmited to, the following factors:
demographics, land use, cultursl and archasological resources, aesthetios, economics, surface walers,
threatened and endangered species, vegetation, setbacks, youds and bridges, geclogy and selsmology,
water supplies, pipeline protection, blade shear, high winds, e throw, noise, shedow flicker,
comenications, and decommissioning.
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urless such amendment falls under a letter of notification or
construction notice pursuant to the appendices o rule 4906-1-
01 of the Administrative Cnde,

(1)  The board staff shall review applications for amendments to
certificates pursuant to rule 4906-5-08 of the Administrative
Code and make appropriate recomrendations to the board
arl the administrative law judge.

{a) Y the board, 8 executive direcior, or the
administrative law judge determines that the
proposed change in the certified facility would
result in any significant adverse environmental
impact of the certified facility or a substantial
change in the location of all or a portion of such
cextified facility other than as provided in the
alternates set forth in the application, then a
hearing shall be held in the same mammer as a
hearing is held on a certificate application.

b} I the board, its executive director, or the
administrative law judge determines that a
hearing is not required, as defined in paragraph
(BYi}a) of this rule, the applicant shall be
directed to take such steps a8 are necessary to
notify all parties of that determination.

For examples of cases where the Board has considered amendment applications, see In the
Matter of the Application of Rolling Hills Generating, LLC, to Amend ifs Certificate, Case No. 12-
1669-EL-BGA, Entry (Jan. 16, 2013Y; In the Matter of the Application of Hog Creek Wind Farm,
LLC, for 2 Second Amendmens, Case Wo. 11-55842-FL-BGA, Order on Certificate Amendment
(Nov. 28, 2011y, In the Matter of the Application of Blue Creek Wind Farm, LLC, for a Second
Amendment, Case No. 11-3644-EL-BGA, Order on Certificate Amendment {Nov, 28, 2011
In the Matter of the Application of Hardin Wind Energy LLC for an Amendment, Case No. 13-
3446-EL-BCA, Order on Certificate Amendment {Aug. 29, 20013,

V., CERTIFICATION CRITERIA

Fursuant to Section 4906.10{A), Revised Code, the Board shall not grant 2 certificate
for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the Board, unless it finds and determines all of the following;
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{1}  The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transmission line.

{2}  The nature of the probable environmental Impact.

{3}  The facility represents the minimun adverse enviroronental
impact, considering the state of available technology and the
nature and economics of the various shernatives, and other
pertinent considerations.

{4y In the case of an eclectric transmission ling, or generating
facility, such facility is consistent with regional plans for
expansion of the eleciric power grid of the eleciric systems
serving this state and intercormected utility systems and that
the facility will serve the interests of electric system economy
andd reliability.

{5) The facility will comply with Chapters 3704, 3734, and 6111,
Revised Code, and all rules and standards adopted under those
chapters and ureler Sections 1501.33, 180134, and 456132,
Revised Code.

{6y The facility will serve the public interest, convenience, and
necessity.

{7}  The impact of the facility on the viability as agricultural land of
any land in an existing agricultural district established under
Chapter 929, Revised Code, that is located within the site and
alternate site of the proposed major facility.

{8)  The fadility incorporates maximum feasible water conservation
practices a3 determined by the Board, considering available
technology and the natuwre and economics of wvarious
alternatives.

The record in this case addresses all of the above-required criteria.

Y. PROCEDURAL ISSUES

A, Subpoenas

In its indtial post-hearing brief, UNU asserts that the AlJs erronecusly dended
UNLU's attempt to obtain information about other wind projects’ noise limitations, shadow
flicker complaints, and blade shesr or blade throw incidents. UNU argues that the ALls
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should not have granted motions 1o guash UNUs subpoenas for neighbors’ noise
complaints and other records pertinent to hurbine nolse. Similarly, UNU states that #ts
attemnpt to obtain meaningful information about Champaign's 30 hour per year shadow
ficker Himit was proper, and notes that even Champaign’s withess testified that shadow
Hicker Himitations are relevant for this proceeding. Finally, UNU opines that the AlJs
wrongfully quashed UNLU's subpoenas for records about blade shear incidents, including
travel distances of the blade pieces. (UNU Br. at 28, 42, 47, 57.)

Champaign counters that the ALls properly detexmined that UNU's subpoenas of
General Hectzic, EDP Renewsbles, and Gamesa were overbroad and sought information
unrelated to the proceeding. Champaign states that the ALJS" ruling regarding UNU's
subpoenas should be affirmed. {Co. Br. at 41.)

The Board finds that UNU's request is improper and should be dended. TUNU's
agsertion that the ALJs preverded UNU from obtaining any relevant information on noise
limitations is erromeous and misleading, ss the AlJs did not quash UNU's reguest for
noise information for turbine models that are being considered in the application. {Oct. 22,
2012, AL] Entry at 11-12). Regarding UNLF's subpoenas to obtain shadow flicker
complaings, the Board also affirms the ALJs’ decision to quash parts of UNLs subpoenas,
The subpoenas filed by UNU requested the following:

ALl studies, reports, and other docwnents relating to adverse
effects coused or potentially caused by wind furbines on
husmans, wildlife, aviation, property values, or the environmend
through noise, shadow flicker, blade throw, blade icing,
wildlife collisions with turbines, or other effects. Al
documents relating to any complainds that wind turbines have
caused the forgoing effects.

{(UNU Subpoenas filed Sept. 28, 2012) The request for information relating to shadow
flicker complaints was extraordinarily overbroad and the Board concurs with the ALJs that
it would be unreasonable to foree 2 nonparty 1o expend its Hime and resources toward =
request that iz unlimited in scope. The unvessomableness of the request is further
compounded by UNU’s own admission that it could refine the scope of its requests,
including narrowing the subject matter and the types of documents to be produced (UINU
Oct. 15, 2012, Memorandum Conira Motion to Cuash at 1516}, Despite UNU's offer to
subpeenaed entities to narrow the scope of its requests, UNU never filed an amended or
revised subpoena, thevefore, we affirm the ALJ decision to guash UNU's overly broad
subpoena of all items that relate to shadow flicker complaints.

HFinally, we affirm the AL’ decision quashing subpoena matters relating o blade
shear incidents for similar ressons, In its subpoenas, UNU sought “all studies, reports,



12-160-FL-BOWN -

angd other documents relating to the distance turbine blades can fly when relessed from
wind turbines.” (UNU Subpoenas filed Sept. 28, 2012.) Again, this request is overly broad
and not focused on obteining information that could be admissible before the Board.
Purther, in #s memorandum contra the motions to quash, UNU did not identify any
substantial need or undue hardship that would occur absent the subpoenas being enforced
tw overcome the burden that would be imposed on entities that were not parties in this
proceeding. We do note that, while UNU's request pertaining to a blade shear incident at
a wind farm certificated by the Board was not overbroad because it identified a specific
incident at a specific time and place, the request related to turbine models that are not
wnder consideration in the proposed project before us.  Accordingly, UNU's request that
the Board overturn the ALJY determinations regarding UNU's subpoenas should be
denied.

B. Reguest 1o Reopen Procseding - Blade Shear Incidents

LINLI argues that the ALJs improperly sustained objections related to blade shear
incidents at the Timber Road I wind farm during the adjudicatory hearing.? UNU requests
that the hearing be reopened to admit the evidence about the Timber Road I wind farm.
{UNLI Br. at 43.)

Champaign replies that the ALJs properly limited the details of Staff's investigation
of the Timber Road II incident, and still permitted UNU to present evidence about the
blade shear incident with regard to appropriate sethacks. (Co. Reply Br. at 42.)

The Board affirms the ALJS' rulings and finds that UNU's questions regarding the
specific blade shear travel distances were ocutside the scope of the application before us,
The distance in which turbine blades traveled at a different wind farm with a turbine
model that is not under considerstion in this proceeding s not a fact of consequence in
determining whether the proposed setbacks considered within the application at hand are
reasonable; thus, it is irrelevant, Furthermore, counsel for UNU was permitted to question
Staff's witness on how the Timber Rosd I blade shear incident affected Staffs
determination of appropriate sefbacks in the instant application. Therefore, we find
UNU"s request 1o reopen the proceeding should be denied. (Tr. at 2570-2571.)

.

en Proceeding - Caithmess Diatabase

Heguest o Regy

,
[

In its initial brief, UNU states that the ALJs wrongfully dended admdssion of the
Caithness database ino the record, as well as UINLI witness Palmer's testimony regarding
the database’s accuracy. UNU adds that UNU witness Palmer not only testified that the

4 Certificated in fn the Matter of Paulding Wind Favm I, LLC, Case No. 10-36%-EL-BGN, Opinion and Order
{Piov. 1B, 2010} (Timber Rond .
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database is accurate, but also verified much of the data within the database, indicating it
has probative value. UNU requests that the hearing be reopened to consider the database,
Champaign responds that the Aljs properly determined that the evidence was
inadmissible hearsay from third parties; therefore, it was properly stricken. (UNU Br. at
44, 48; Co. Reply Br. at 44-45.)

The Board finds that UNU’s request to reopen the hearing should be denjed. The
Caithress databage is an open, online forum, where information is obtained from
individuale who can add information, documents, and data indo the database. However,
the database consists entirely of third-party information, in which UNU witness Palmer
relied upon in creating his testimony. The website itself disclaims any acouracy of the
items contained within its datebase, and there was no possible way for either UNU
witness Palmer or the ALJs to independently verify who the author of the information was
and whether the information was reliable. The website itself serves to function in a similar
menner to other online forums, such as Wikipedia, where anyone can author or edit
content without peer review or qualitative analysis® Here, UNU witness Palmer, in
formadating his conclusions, relied on data and information that had not been shown to be
relisble, nor had the voluminous amounts of dafa contained within the database been
subject o peer review or analysis. Accordingly, we affirm the ALl rulings and find that
VNU's request to reopen the hearing should be dended. (Tr. ot 1350-1352, 1356.)

3. Reguest io Strike Blade Shear Testimony of Champaisn Witnesses Shear
and Poore '

UNU argues that the ALJs were inconsistent in their rulings and should not have
allowed Champaign to introduce testimony indicating that blade shear is rare.
Specifically, UNU notes that Champaign witness Shears was permitted to testify about
wind farm safety incidents and Champaign witness Poore was able to use statistics from
two PowerPoint presentations prepared by consultants in order to formulate his opinions
on the wind industry. (UNU Br. at 44-45.)

Champaign points out that UNU actually elicited the evidence from Champaign
witness Poore about the industry’s safety, Champaign notes that both witnesses presented
general statements based on personal knowledge and industry experience and, therefore,
their testimony is admissible and properly included in the record. (Co. Reply Br. at 44.)

The Board finds that the AL’ rulings were not inconsistent by allowing testimony
of Champaign witnesses Poore and Shears indo the record. First, the two PowerPoint
presentations, while hearsay, are admissible under the learned frestise exception. Both

5 I the course of the adjudicatory hearing, the ALJs affirmed that references from Wikipedia are
nadmissible heatsay and cannot be admitted as s learned treative {Tv. at 1021}
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presentations were relied upon by Champaign witness Poore in direct examination and
were established as a reliable authority, as both authors of the presentations were known
anel their backgrounds were included. In addition, divect testimony questions about wind
turbine incidents directly pertain {0 personal knowledge the witnesses had from their own
experiences in the wind industry, Further, while UNU is critical of the inclusion of parts
of Champaign witness Shears’ testimony in the record, the questions and answers directly
relate to his experience as the Chairman of the British Wind Energy Association and his 18
years of experience in the wind industry. However, we believe the sentence in Champaign
witness Shears’ testimony, which provides “[bhut the operation of wind farms has far
fewer safety related incidents even on a proportional basis then other means of oblaining
energy such as the mining of coal or drilling for oil” is inadmissible hearsay, and no
exception applies. Accordingly, this sentence should. be stricken from the record.
Accordingly, UNU's request to strike certain testimony of Champaign witnesses Poore
and Shears relating to blade shear is granted, in part, and denied, in part as set forth
above. {Co. Reply Br.at 44; Co. Ex. 12 2t 3.) :

E, Draft Versions of Staff Report and Application

UNU argues that an AL] entry issued November 7, 2012, wrongfully denied its
motion to compel Champaign to produce correspondence and draft documents of the
proposed project applcation. UNU contends that the documents may have led to the
discovery of relevant information and could have contained statements inconsistent with
the application. UNU requests that the Board remand the spplication to conduct firther
discovery on the drafts of the apphication. (UNU Br, at 66-67.) '

in addition, UNL states that the ALJs further erved in the adjudicatory hearing by
failing to admit drafts of the Staff Report. UNU opines that the ALJs wrongfully cited and
extended their ruling about the application’s drafts 1o the draft of the Staff Report, UNU
believes that the draft of the Staff Report shows that Staff accepted all of Champaign’s
recommendations at face value. Further, UNIJ argues that ifs right to discovery under
Section 4903.082, Revised Code, was viclated. (UNLJ Br. at 66-67)

Champaign provides that it was appropriate for the ALJs to predude admission of
a draft of the Staff Report and questioning on the draft because the draft was not relevant.
Further, Champaign points out that UNU was still able to make its point and asked Staff’s
witness several questions about the draft. (Co. Reply Br. at 43; Tr. at 25542555, 2566.)

The Board finds that UNU's request to remand the application for further discovery
should be denied. While UNU is correct that Section 4903.082, Revised Code, provides
parties with ample rights of discovery, under Ohio Civ.R. 26(B)(1}, thess rights extend
only 1o matters that are relevant to the subject matter involved in the pending action. As
Section 4906.10, Revised Code, sets forth, the Board’s responsibility is to render a dedision
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upon the record either granting or denying the application as filed, or modifying and
granting the application. The sole consideration of the Board is on the application, as filed.
Accordingly, the admission of any drafts, whether it be an application or staff report, will
not make i more or less probable that Champaign’s application meets or does not meet
the requirements of Section 490610, Revised Code. Therefore, UNU's requests o be
provided with drafts of the Staff Report and the application should be denjed.

F

Speerschneider d Crowell

In its initial brief, the County/Townships contend that infervenors were not
afforded due process at the adjudicatory hearing. The County/ Townships argue that i
was improper for Champaign to use a corporate executive o spomsor Champaign's
application, and the Aljs wrongfully admitted the application into evidence despite
objections by several parties. Purthermore, the County/Townships allege that the ALl
erronecusly allowed Champaign witness Crowell to testify a5 an expert about Bxbibit B of
the application and improperly admitted the eshibit indo the record. UNU adds that
admission of the application, as well as Champaign witness Speerschneider’s testimony,
was inappropriate, as Champaign witness Speerschnetder was not qualified to offer expert
testimony on the application. {County/Townships Br. at 19-21; UNLI Br. at 54-55.}

Staff argues that the County/Townships did not explain how due process was
denied nor did they provide any support for their claims, Staff believes the Board should
not be swayed by arguments without any merit or support, and the AL’ rulings should
be upheld. (Staff Reply Br. at 2.)

Champaign responds that the Board has a longstanding practice of allowing
applicants to sponsor an application and #s corresponding exhibits through the testimony
of a witness thet is an employee of the applicant. Champsign adds that the Board also has
precedent of admitting & witness’s testimony and related exhibits or studies that were
performed at the applicant’s request or under the direction of the applicant. {Co. Reply Br.
at 40-41.} _

The Board finds no error in the admission of the application and testimony of
Champaign witnesses Speerschueider and Crowell into the record: As the ALJs explained
at the adjudicatory hearing, Champaign witness Speerschneider has a wide range of
experience in developing and permitting renewable energy projects, and, as a high-
ranking corporate officer and the senior director of permitting, the answers to questions
within his direct testimony clearly fell within his job description. (Tr. at 31-32.)

The Board also finds it was entirely appropriate to admit the application as an
exhibit in this proceeding. As Champaign witness Speerschneider testified, he not only
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directed and supervised the selection and work of third-party consultants that were
utilized in developing the application, but he also managed the production of the enfirety
of the application, including the studies and exhibits contained within the application. In
addition, Champaign witness Speerschneider wis able to confirm that the information
contained within the application was accurate and correct.  Further, as Champaign
correctly identified in its initial brief, Board precedent allows for the introduction of an
application by a sponsoring witness who had significant responsibility in the creation and
production of the application. (Tr. at 154-155.)

Similarly, Champaign witness Crowell’s testimony was appropriately admitted into
the record, Champaign witness Crowell is a senior project manager in ecological areas
such as wetland surveys and permitting matters; thus, his testimony is appropriate and
consistent with his job description. In addition, the fransporiation rowte study induded
within the zpplication was conducted under his direction. Accordingly, we affirm the
ALJe" rulings and find that Champaign witmess Crowell’s direct testimony and
corresponding exhibits within the application are admissible. {Co. Ex. 19 at 1; Tr. at 1598)

3. Penial of TN s Motion to Com

el Lease Agreements

By entry issued November 7, 2012, the ALJs granted in part, and denied in part,
UNU's motion to compel discovery from Champaign. Specifically, the ALJs determined
that certain documents, including private lease agresments between landowners and
Champaign, were not relevant o the application and unlikely to lead to admissible
evidence. In its initial Drief, UNU contends that the ALJs wrongfully denied UNU's
motion fo compel all documents relating to leases of turbine sites in the project area that
were obtained by Champaign from Invenergy. UNU provides that the ALJs erroneously
precluded UNU from inquiring about the nature of records that Champaign had acquired
from EverPower. UNU argues that it was seeking to determine what information still
existed in order to seek immediate production of the items, oz, in the alternative, to request
sanctions against Champaign in the event that valuable evidence had been destroyed.
{UNU Br. at 67-68,)

Champaign notes that the documents sought by UNU were not relevant to the
proceeding st hand, and the request was overly broad and unduly burdensome.
Champaign adds that UNU falled to present any new or different arguments to justify a
reversal of the ALJe ruling. {Co. Reply Br. at 44.)

The Board affirms the ALJs’ rulings and finds that UNU's motion to compel and the
corresponding questions in the adjudicatory hearing would not have lead 1o information
that is relevant for this proceeding, UNU fails to present any persuasive reasoning as to
how participating landowner lease agreements could lead to the production of relevard
information.  Rather, UNU attempts to loosely connect these lesse agreements to
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environmental characteristics of property sites, but UNU fails to provide any foundation
as to how a private financial lease transaction between a company and » landowner would
lead to relevant information for our evaluation of the application before us. UNIIs
request should be dended,

H.  Motionto R_;eppeh Hearing

On Janwary 17, 2013, UNU filed a motion to reopen the hearing record for the
admission of newly discovered evidence, UNU explains that the Wisconsin Public Service
Commission conducted an evidentiary hearing on a proposed wind farm and
recomanended that & sound measurement study be conduded to assess low frequency
noise (LFN) and infrasound nolse. UNU states that four acoustical firms, including
Hessler Associates, participated in the study and issued a report on December 24, 2012,
UNU opines that the report provides important recommendations that Champaign
witness Iessler was unsble to provide in this proceeding.. UNU believes the study
resolves any uncertainty associated with Champaign witness Hessler's testimony and
essentially supplements the testimony he has already provided. In support of its motion,
UNU points to the Public Utilities Commission of Ohdo’s Rule 4901-1-34, 0.A.C., which
allows for the reopening of a proceeding with good cause shown prior to the issvance of 2
final order. UNLU argues that the study’s condlusions indicate the seriousness of noise
issues related fo turbines, showing that good cause exists for the reopening of this
proceeding.

In g memorandum contea filed Jaruary 22, 2013, Champaign contends the Board
should deny the motion as UNU has not susteined its burden pursuant to Rule 4906-7-
G, OAL Champaign states that the evidence UNU seeks to introduce is cumulative
and notes that UNU presented two expert witnesses who testified on LFN, and UNL had
the ability to cross-examine two Champsign witnesses that testified on LFN. Champaign
explaing that UNU is improperly trying to reopen the hearing for impeachment purposes
of Champaign witness Hessler, and that, even if it were admitted, the report is not a
definite statement on infrasound noise that could be material evidence for this proceading,
Champaign points out that the report is currently being contested before the Wisconsin
Public Service Commmission and provides only a snippet of information without providing
all other relevant information, including Mr. Hessler's.

On January 25, 2013, UNU filed its reply in support of the motion to reopen the
proceeding.  UNU points out that nothing in the Board's rules or case law precludes
. reopening a hearing in order to impeach a witness. UNU notes that it is not tryving to
introduce the study solely to impeach Champaign witness Hessler, as the study resolves
an important question that Champaign witness Hessler could not answer on cross-
exarination: that LFN can be measured from wind turbines, UNU argues the inclusion of
the study would not be cumulative because it helps establish new and distinct facts.
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On February 1, 2013, Champaign filed a motion for leave to file 2 surreply 0 UNU's
reply in support of its motion to reopen the hearing. UNU filed a reply to Champaign's
mation to file surreply on Pebruary 4, 2013, and Champaign docketed correspondence
addressing the reply to the motion to file surreply on February &, 2013,

The Board finds that UNL's motion to reopen the proceeding should be denied,
Fule 4906-7-17(C), O.AL., provides that an application 10 reopen a proceeding for further
evidence must provide the nature and purpose of the evidence, including a siatement that
the evidence was not available at the time of the hearing and the evidence is not merely
curmmitletive. Initially, we note that, despite providing the wrong rule reference, UNL did
indicate the nature and purpose of the evidence within the report stating that it was to
provide support for the dabm that LFN is a serious issue and may affect the fidure of the
wind industry. However, UUNU not only had ample opportunity to question Champaign
witness Hessler on his findings in the pending Wisconsin proceeding during the
adjudicatory hearing, but UNU also presented two witnesses who testified that wind
turbine nolse includes LEN which causes adverse health effects. Any additional evidence
on LEN would be cumulative in nature and would not add anything to the record.
Moreover, a review of the information within the LFN study reveals that it is neither
inconsistent nor contradictory with the position that UNU presents In this procseding. It
would be in poor practice for the Board 1o establish precedent that allows parties to delay
proceedings in order to add cumulative information already contained within the record.
Accordingly, UNLs request to reopen the proceeding should be dended. (Tr, at 864.)

i Gamess Motion for Protective Order

By entry issued on October 22, 2012, the AlJs ruled on a motion to quash filed by
Gamesa Wind, US, LLC (Gamesa), regarding motions for issuances of subpoenas duces
tecumm filed by UNLU on Gamesa. In the entry, the ALJs granted, In part, and dended, in
part, the motions to guash and ordered Gamesa to deliver the requested records not
quashed to UNU. Thereafter, on October 26, 2012, Gamesa elected, on its own volition, to
file redacted coples of records under seal with the Board, sccompanied by a motion for
protective order. By eniry issued November 5, 2012, the ALls found that, as Gamesa had
chosen to file records with the Board, thereby making them subject to public records
regulations, Gamesa should file unredacted versions of those records under seal 30 that
the Board could appropriately rule on the accompanying motion for protective order,
Thezeafter, on November 13, 2012, Gamesa filed the unvedacted records accompanied by a
motion for protective order.

In its November 13, 2012, motion for protective order, Gamesa argues that the
records, consisting of a Gamesa General Characteristics Manual for the G97 turbine model,
corttain proprietary, rade secret information concerning the noise levels of its G97 turbine;
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that Gamesa does not share this information with the general publicc and that, if the
redacted informetion was made public, it would place Gamesa at a competitive
disadvantage. |

Rule 4906-7-07(){(4), O.A.C., provides that, upon motion of any party or person
filing a document with the Board's Docketing Division relative to a case before the Board,
the Board may issue any order, which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits
release of the information, including where it is determined that both of the following
criteria are met: the information is deemad by the Board to constitude 2 trade secret under
Ohio law, and where nondisclosure of the information is not inconsistent with the
purposes of Title 49 of the Revised Code. Any order issued under this rule should
minimize the amount of information protecied fom public disdlosure.

The Board hes reviewed the information induded in Gamesa’s metion for
protective order, as well as the assertions set forth in the supportive memorandum.
Applying the requirements that the information have independent economic value and be
the subject of reasonable efforts to maintain its secrecy pursuant to Section 1333.61(D),
Revised Code, as well as the six-factor test set forth by the Ohio Supreme Court 5 the Board
finds that the redacted information contained in the Gamesa General Characteristics
Manual for the G¥7 turbine model contains trade secret information. s release is,
therefore, prohibited under state law. The Board also finds that nondisdosure of this
information s not inconsistent with the purposes of Title 49 of the Revised Code.
Therefore, the Board finds that Gamesa’s motion for profective order is ressonable with
regard to the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model and should be granted.

Confidential trestment shall be afforded for a period ending 18 months from the
date of this entry or until November 28, 2014. Until that date, the docketing division
should maintain, under seal, the information filed confidentially.

Rule 4906-7-07(H}(6), O.ALC., requires & party wishing to extend a protective order
beyond 18 months to file an appropriate moton in advance of the expiration date,
induding a detailed discussion of the need for continued protection from disclosure, ¥
Gamesa wishes to extend this confidential freatment, it should file an appropriate motion
at least 45 days in advance of the expimation date. ¥ no such motion to extend confidential
treatment is filed, the Board may release this information without prior notice to Gamess,

8 Se Siaie ex rel. The Flain Dealer v. (o Diept. of Ins., 80 Ohdo 5854 513, 524-525, 687 M.E2d 663 (19397,
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YL DPISCUSSION

The Board will review the evidence presented in this case with regard 1o sach of the
criteria by which we are required fo evaluate this application. After reviewing the
evidence of each subject matter ares, the Board will set forth its conclusion on the specific
fopical item and then, later in the vrder, we will evaluate and determine whether, as a
whole, the application meets the statutory requirements. Any evidence not specifically
addressed herein has still been considered and weighed by the Board in reaching its final
determination.

Further, the Board notes that the numbering of Staffs recommended conditions
differs between the Staff Report filed on October 10, 2012, and Staffs modified
recommended conditions attached to its Trief filed on January 16, 2013, due to deletion
and modification of some conditions. Throughout this Opindon, Order, and Certificate, the
Board will wtilize the numbering of Staff's modified recommended conditions of
January 16, 2013,

A, ocal Public Hearing

Al the local public hearing, 45 people testified. Of the 45 witnesses who testified, 34
opposed the proposed facility, while 11 witnesses testified in support of the project. There
were 138 people in atteridance at the public hearing that signed Board petitions, with 28
signatures in favor of the project, and 110 opposed to the project.

Witnesses in oppuosition to the project voice toncerns about diminishing property
values of homes in and around the project footprint, Multiple witnesses argue the
proposed project should have greater setback requirements and express apprehension
about potential health effects that may be associated with wind turbines, Numerous
witnesses present arguments against the wind industry, with some expressing support for
the use of coal and other traditional energy sources. Others oppose the use of goverpment
subsidies 0 develop wind energy projects. Many witnesses also oppose the use of
turbines that are manufactured owtside the United States.

Witnesses in favor of the proposed facility note that the comuunity will benefit
from increased tax revenue, particularly local schools faced with recent budget cuts. One
witness explains that local infrastructure will be upgraded and Improved at no cost fo
taxpayers, while another witness testified in favor of renewable energy projects. Several
witnesses state that the proposed project will allow Champaign Courty to retain its rural
and agricultural character, as it will bring additional revenue to strugeling farmers and
prevent farmland from being sold for residential and commercial development,
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In addition to the teﬁhmony heard at the public hearing, the Board received over
400 public comments which were docketed in the “public comments” section of the docket
card for this case. The public comments raised simnilar arguments to those expressed at the
public hearing.

B. Bagis of Need - Secton 4906, 10(AN D, Bevised Code

Staff notes that, as an eleciric generation facility, pursuant to Section 4906.10(A X1},
Revised Code, the basis of need for the proposed facility s inapplicable to this electric
generating project. (Staff Report at 19.)

Mo party raised issues related io the basis of need for the projert. The Board
recognizes that Section 4906.10{A)(1), Revised Code, provides that it applies to the Board’s
determination process only if the facility proposed is exclusively an eleciric transmission
line or a gas or natural ges transmdssion line. Give that the application in this case
concerns & wind-powered elecric generation fadlity, the Board finds that Sechion
4906 10{AX1). Revised Code, is inapplicable.

. Namre of Pmbabi& Envizonmem:al Jmmpact and Minimum Adverse

Code

Staff evaluated the application to determine the nature of the probable
envirorunental impact and whether the proposed facility represents the minitum adverse
envirorumental impact. As part of its evaluation, Staff discusses factors regarding the
nature of the probable environmental impact of the construction and operation of the
proposed wind-powered eleciric generation facility. These factors include demographics,
land uwse, cultural and archaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks, roads ard bridges, geology and
selsmology, public end private water supplies, pipeline protection, blade shear, high
winds, ice throw, construction noise, operational noise, shadow flicker, communications,
and decommissioning. (Staff Report at 20-37.)

Additionally, Staff evalusted the site selection process to determine whether the
proposed facility represema the mindmum adverse environmenta! impact. {Staff Report at
38-39.)

Tos the extent intervenors have raised an issue regarding the nature of the probable
environmerdal impact or the proposed facility’s minimum adverse environmental impact,
the Board will address only the more significant issues in this order. As many of the
factors and issues rvaised by intervenors perteining to the nature of probable
environmental impact and mindmurn adverse environmental impact under Secions
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4806.10(A}2) and 4906.10{A)3), Revised Code, overlap with the factors considered under
the public Interest, convenience, and necessity under Section 4906, 10{A)6), Revised Code,
those factors, including setbacks (acsthetivs, blade shear, ive throw, noise, and shadow
flicker), roads and bridges, communications, and decomanisgioning will be discussed in
Bection (VI)F) of this Opinion, Order, and Certificate, Where a party has raised an ivsue
as 1o the nature of the environmental impact or the minimum adverse environmental
impact, and the Board does not specifically address the issue in this decision, it is hereby
derded.

1 Sociveconomic Impacts

In its application, Charmnpaign indicates that its consultant, Camiros, Ltd. (Camiros),
conducted a population and sociveconomic analysis of the proposed project area.
Champaign explains that the economic activity created by the proposed project will not
only benefit Champaign County, but also the surrounding rural counties and nearby
population centers.  Champaign’s population projections indicate that there are
approximately 61,000 residents located within five miles of the proposed facility, with a
slight increase of 3.9 percent projected over the next ten years. Chamnpaign County has a
population density of 93 persons per square mile, significantly lower than the statewide
average of 282 perzons per square mile, {Co. F. 1 at 66-67, Bx. G.)

Champaign explains that agricultural land occupies almost 97 percent of the total
impacts, demnonstrating the rural character of the region. Residential development around
the proposed facility is mostly single-family homesteads located along rural roads. In
corsidering land use impacts, Champaign notes that, while the proposed facility will
utilize leases of private land, any temporary impacts that may occur will be on private
land and compatible with agricultural land vses that are predominant within the project
footprint, (Co. Ex. 1 at 135-138.)

Champaign provides that a cultural and archaeological resource study was
conducted by Cultural Resource Analysts, Inc. The study indicates that there are 32
historic properties located within the five mile project radius, four historic districts, 791
previously idendified historic structures, 260 archeological sites, and 55 cometeries,
Champaign states that five archaeclogical sites are located within or adjacent to lands
leased for the proposed facility, but notes that none are eligible for Hsting in the National
Register of Historic Place (NRHE), indicating no further work is required. Further, as
construction and operation of the facility will not physically alter any NREP listed or
eligible structures, any potential impacts are Bmited to indirect visual effects. Champaign
notes that Staff recomumends the development of a historic mitigation plan, but believes
the plan should not include any specific provisions in order to aveoid UNNECessary
complications. Champalign also proposes to include a provision within the condition
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providing that no part of the plan shall limit the operation of the turbines within th
proposed project. (Co, Bx. 1 at 144-146, Co. B 5 a2 15.) :

In addition, Champaign notes that a field review study reveals that some of the
proposed turbines may be visible from portions of Urbana, Mechardesburg, Woodstodk,
and Catawba, especislly from properties on the outskirts of city and village limits that are
not screened by other buildings. Champaign offers that it will utilize a mitigation plan for
impacts to architechural resources. The mitigation plan will promote the preservation of
the area’s rural history and limit the alteration of the cultural landscape of the project area.
Champaign provides that it will continue to consult with the Board, the Champaign
County Historical Sodety, the Ohdo Historic Pressrvation Office (OHPO), and the
Champaign County Preservation Alliance to finalize a formal mitigation plan. (Co. Bx. 1
at 146-151.)

Champaign adds that the economic impact report prepared by Camiros utilizes the
Job and Economic Development Impact Wind Mode! (JEDT), which evaluates economic
impacts of wind-powered electric generation facilities. The JEDI model evaluates the
effects of the construction phase of the project, as well as operations and maintenance
phases. Champaign indicates that # intends to maximize the number of local workers
throughout the construction process, with approximately 50 1o 85 percent of all workers to
be hived locally, but adds that workers with specialized skills of constructing wind farms
will likely come from other locations. Champaign provides that the construction phase of
the project will utilize 86 employess over a 12-month period, with an entidipated payroll of
$4.9 million. At the condlusion of the construction phase, the application explaine that
there will be seven full-time workers with total wages estimated at $400,000 per year. In
addition, Champaign notes that another 391 jobs and $19.8 million in earnings will be
generated by indirect impacts steruming from Inter-industry economic activity caused by
the project. Further, Champaign states that there will be induced impacts resulting from
changes in local household spending, with an estimate of an additional 121 jobs and
approximately $5.1 million in wages and salaries. (Co. Ex. 1 at 138-140.)

Champaign provides that it will pay real and personal property taxes between
56,000 and $9,000 per megawait (MW) of nameplate capacity per year throughout the life
of the facility. According to the application, the increase in local tax revenues, based onan
aggregate nameplate capacity of 140 MW, will be between $840,000 and $1.26 million. The
distribution of the tax revenue will be approximately 25.9 percent for Champaign County,
10.3 percent for the local townships, and 63.8 percent to the local schools. The applcation
provides that the annual lease payments to local landowners is not only a direct benefit to
all participating landowners, but will also enhance the ability for those in the agricultural
industry to continue farming. (Co. Bx. 1 at 140-141.)
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Urbana expresses concern that the proposed project location will harm the city’s
future growth. Specifically, Urbana explains that geographic corstraints 1o the west of the
city require that all future residential and commerdcial growth ocour %o the city's east side.
Ushana argues that Champaign fails to consider that the proposed project is directly in the
path of the city’s planned growth. {(Urbana Br. at 20.21; Tr. at 1987-1959.)

Urbana asserts that Champaign overestimates the proposed project’s potential tax
benefits, noting that, under the current taxation system, Urbana would recsive no tax
revenue because the proposed project footprint is outside city limits. Urbana requests that
the Board require Champaign to establish a permanent office within the city limdis, noting
that, although the proposed project will have a substantial impact on the Utbana
community, impacted city residents may be unwilling or unable o drive to the local office
in Bellefordaine. Urbana points out that the establishment of a permanent office in Urbana
would allow Urbana to receive tax benefits for any Champaign employees that would
work in an office located in Urbana. Urbana also believes that Staff testimony on the
proposed project’s socioeconomic benefits should be given little weight due to a Staff
memnber incorrectly testifying that Bellefontaine is Jocated in Champaign County, despite
the fact that Bellefontaine is located in Logan County. (Urbana Br. at 23-24; Tr. at 2235~
2236, 2378

The County /Townships add that the consideration of tax revenue should not be a
determinative factor in considering whether the public interest is served by the proposed
project, as Champaign has not yet made a request o the Champaign County Board of
Commissioners to pay an amount in Heu of taxes (PILOT) pursuant to Secton 572775,
Revised Code. {County/Townahips Br. at 14; Tr. at 67-69.)

Champaign responds that population estimates within the record indicate that
Urbana's concerns over future development are unfounded, as Urbana’s township
population is expected to drop by a percent in the next decade, while the project area
townships are expected to grow by up to 13 percent. Champaign opposes Urbana’s
proposal o open an office in Champaign, noting that Urbana will receive economic
benefits from the increase of construction workers and equipment that is necessary to
build the project, as acknowledged by Usbena’s mayor. In response to the
County/ Townships” tax concerns, Champaign explains that the payment of taxes to the
County/Townships are guaranteed if the project is built and will ocour either through the
PILOT program or anmual property taxes, and adds that the PILOT program alone would
result in an increase in tax revenues of 840,000 1o $1.26 million. {Co. Reply Br. at 34-35;
Lo Bx. 1 oat 140; Tr. 2t 1989

UM asserts that the project is not necessary to preserve agriculture in eastern
Champaign County, as the project area is not threatened by any development, with the
exception of the proposed project.  UNLU argues that Champaign failed to support its
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claims that the proposed project will provide sociveconomic benefite. UNU contends that,
while Staff's witness was familiar with Camiros, Staff fafled to conduct its own study
utilizing the JEDI model and could not independently verify the data inputs the consultant
used {0 caloulate the proposed project’s economic benefits. UNU points out that the
seciosconomic study assumed facts that have not been demonstrated to be true, incdluding
the assumption that Jeaseholders and construction workers will be local and spend their
earnings in the loval communities, Further, UNU explains that the local tax revenues are
inflated, as the project may not produce more than 89 MW hours of electricity as opposed
to 140 MW, and taxpayers will ultimately pay higher electricity prices. (UNU Reply Br. at
2-5; Tr. at 2637-3638, 2657-2673.)

In addition, UNU opines that the sociceconomic study ignores detriments that
could result from approval of the proposed project. UNU notes that there was no
consideration as to whether the jobs of any workers at traditional coal-fired plants would
be eliminated, or whether lost job creation opportunities might ocour as a result of
employers being discouraged from siting new facilities due to the turbines’ presence.
Similarly, UNU explaing that there could be indirect job Josses through the ripple effect
from losing important functions of Grimes Field Airport (Grimes Feld) and any
companies whose owners leave Champaign County 1o avoid the turbines. UNU also
points out that, while Champaign agrees to submit a historic preservation mitigation plan,
it is unacceptable o give Champaign veto authority as to whether the turbines may need
to be shut down to protect the area’s historic resources. (UNU B, at 65; UNU Reply Br. at
36.)

Staff concludes that the demographics of the project area are unlikely fo experience
sigrificant change within the next 20 years. Staff points out that, while Champaign
County’s population growth is projected to increase by 11.3 percent over the next 20 years,
the population growth of the townships located within the fvemile radius of the
proposed project is only projected to increase by 3.9 percent. Staff opines that the project
is unlikely to limit any future population growth or have a substantial impact on the
region’s demographics. (Staff Bx. 2 at 20.)

In addition, Staff states that the development of & wind farm s consistent with
regional land use plans to conserve farmiand and promote economic diversity. Staff
points out that there may be an increase in demand for temporary housing and retail
services during construction of the proposed facility, but no long-term impacks are
expecied on housing or commercial demand. Swff Bx. 2 2t 20-21.)

Staff adds that avolding or mindmizing cultural and archaeclogical impacts for
wind generation projects is not always practical, but Staff believes the mitigation plan
proposed by Champaign will promote the continued meaningfulness of the area’s rural
history. However, Staff notes that it believes the historic preservation plan should still be
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submitted with specific information and should not indude a provision granting
Champaign the discretion to determine when #ts operations and activities may be
inhibited. Staff states that Champaign will also conduct a targeted Phase I archaeclogical
reconnaissance survey to analyze potential impacts within five miles of the project area.
Staff also believes a cultural resources avoidance plan should be developed. (Staff Br. at
36-37; Btaff B>, 2 at 21-22.) ,

Staff concludes the proposed facility would have an overall positive impact on the
local economy. In support of its conclusion, Steff notes the incresse in comstruction
spending, wages, purchasing of goods and services, lotal tax revenues, and annual lease
paymends to the local landowners., (Staff Bx, 2at22.)

Upon consideration of the evidence presented, the Board finds that the proposed
project will undoubtedly have a positive impact on the region. First, the tax revenues
associated with the profect will provide significant value to the local communities and the
County /Townships. We understand the County/Townships’ concern about whether
Champaign elects to utilize the PILOT program or the normal property tax provisions, but,
ag the County/Townships’ own witness Bialczak explains, regardless of which route
Charmpaign elects to take, the County will receive revenues subject to its own discretion. I
{hampaign seeks and obtaing a PILOT, the money will go into the County’s general
reverie fund and may be used In any way the coundy or local government officials
chovse. On the other hand, if Champaign chooses the traditional tax route, all tax dollars
generated become local tax dollars to the taxing jurisdictions in which the proposed
project s located; thus, providing even more revenwe for the local governments.
Therefore, we find that the regional tax revenue is a valuable benefit for the proposed
project. {Tr. at 206-207, 2235-2236, 2255-2337.)

With regard to Urbana’s concern that it may not zeceive tax benefits, we find this
argument to be unfounded. The Board lacks any statutory authority to order Champaign
to distribute revenue to a jurisdiction that is outside fhe proposed project area, and any
proposed statutory changes should best be left 1o the General Assembly. However, we do
note that, as County/Townships witness Bialczak points out, if Champaign chooses the
PILOT program, Usbana may still be able to receive tax benefits from the county treasurer.
Purther, as Urbana witness Bean testified, there are several businesses located within the
Urbana city limits that stand 1o benefit from the proposed project, which would contribute
additional tax revenues. In addition, we find the record conflicts with Urbana’s argumenis
that its growth could be impeded by the proposed project. In fact, Urbana witness Bean
explains growth is only limited on the west side of the city, and that his vision is to help
Urbana grow “whether it's east, north, south....” (Tr. at 19871989, 2008-2009, 223B-2238.}

Furthermore, the Board finds that the proposed project benefits the public by
alowing the townships within the proposed footprint to maintain their agricultural
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character and allowing for the continuation of agricultural activitiss without the risk of
farmland being lost to development. We note that, while UNU raises concerns over
potential economic detriments that may arise a5 a result of the proposed project, UNU fails
to cite to any record support or troduce any evidence confirming its suspicions.
Furthermore, although Staff relies on the JEDI model utilized by Camiros in reviewing the
sociveconommic impact of the proposed project, there is no evidence in the record indicating
the study is unreliable or should be disregarded. To the contrary, the economic model was
established by an whan planning and economic development firm whose analysis was
reviewed by Staff and deemed to be accurate. Finally, Champaign’s proposal o make its
historical preservation mitigation plan less specific should be rejected.  Champaign’s
speculative claim of unnecessary complications is insufficient for us to determine that the
condition is to0 stringent. Therefore, Champaign’s vequest is derded. (Chio Farm Bureau
Bo. 1 at & Champaign Bx. 17 at 7.8, Saaff Bx. 5at 2; Tr. &t 1560, 26583-2654.)

2. Ecological Impacts

Champaign explains that the proposed project will have almost no impact on
surface waters. Champaign indicates that it will employ mitigation measures to minimize
temporary and permanent Impacts to stremms located within the footprint of the proposed
project.  Champaign intends to develop a Storm Water Pollution and Prevention Plan
{EWFPPP) to control sedimentation, siltation, and run-off. {Co. Bx. Lat 116-122)

© Champaign utilizes an environmental coneultant, Hull & Assodates, o study the
potential impact of the proposed facility on threatened and endangered species. The study
determines that the Indiana Bat, » federally endangered species, has a presence within the
project area.  Champaign notes that the proposed project will implement a habitat
conservation plan (HCP) and shall obtain an incidental take permit (JIP) in order to
minimize any adverse impacts to the Indiana bat. Champaign witmess VanDeWalle adds
that construction impacts may be minimized by limiting tree dearing from MNovember 1 o
March 31. Purther, Champaign witness VanDeWalle explains that the HCP provides
appropriate conservation measures to allow for the protection of endangered species. (Co.
Ex. Lat108;Co. Ex. 19at 4; Co. Bx. 7at 7.

Champaign adds that the siting of the proposed project will be away from sensitive
habitats like forestlands and, due to the majority of the facility being located within
agricultural active lands, additional impact on threastened or endangered species is
unlikely, Champaign explains that, while 12.7 acres of forest and 1.7 acres of scrub-shrub
habitat will be impacted by construction, most is temporary in nature. (Co. Bx. 1 af 136
137.)

Staff provides that the proposed facility would cross 31 stremns and notes that
Champaign has committed to installing buried collection lines by horizontal directional
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drilling. While access roads and crane paths cross streams within the proposed project
area, the Staff Report explains that the development of the SWEPP will reduce water
quality impacts. In addition, through information obtained by the Ohio Department of
Natural Resources (ODNR) and the Federal Emergency Management Agency, the Staff
Report notes that flooding is unlikely to impact the proposed turbine locations, {Staff
Report at 23.)

Staff explains that the primary threat to the Indiana bat would ocour during
operation of the facility due to collision and barotrauma, but that Champaign’s
commitment 1o is HOP addresses these issues, In addition to the HCP, Staff points out
that ODNR Division of Wildlife (ODNE-DOW) recommends a post-construction bat
mopdtoring program during the first two years of operation. The program would incude
a sample of turbines to be searched daily in accordance with ODNR protocols, and
establishes & requirement that any corsultant hired to conduct the PrOgram possess
appropriate federal and state permits prior to any monitoring. Az a condition, Staff alse
recommends that Champaign conduct a presence survey for the Eastern Massasaugs
rattlesnake at the 20-acre wetland. (Staff Report at 28, 55.)

In addition, Staff recommends that Champaign enter into a cooperative agresment
with ODINR or obiain any suggested permits that ODNR recommends in order to avoid
liability for the impacts that the proposed project may have on wildlife species. Breeding
bird studies conducted in 2008 indicate that 6,000 birds consisting of 97 different species
were observed, above the average passage rates found in other wind project
preconstruction swrveys. Staff indicates that ODNR was concerned with its observations
of the birds, and explains that, in the event of a mortality of a state-endangered species,
ODNR-DOW would recommend that Champaign develop an effective avoidance,
minimization, and mitigation strategy. Regarding vegetation, Staff adds that the proposed
layout indicates a collection line that connects o a turbine would bnpact more of an
adjacent wood lot than is necessary, but notes that Champaign indicated it is working with
the landowner to reroute the line in order to minimize any negative impacts. {Staff Report
at 21-28.}

Champaign responds that avian and bat monitoring set forth in Staff's proposed
conditions s necessary, but should allow for flexibility in the protocol between
Champaign and ODNR-DOW and should remove language requiring a daily turbine
sampling. Champaign proposes the language in the condition be changed to allow
Champaign and ODNR-DOW to determine if a better monitoring alternative is available
by including the phrase “[ujnless otherwise sgreed to by the DOW and Staff.” In addition,
Champaign suggests that the language requiring Champaign to develop and implement
an avian monitoring program should be revised to state that Champaign will work with
Staff and ODNR-DOW to develop a plan. (Co. Bx. 5 at 18-19.)
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Stafl disagrees with Champaign’s recommended revisions, noting that ODNR's
standardized protocols call for daily samplings, and adds that Champaign should be
required o comply with the protocols as set forth within the condition. UNU adds that
Staff’s condition should be adopted as proposed, noting that other wind farms are
required to perform these daily sesrches. (UNU Reply Br. at 38; Staff Bx. 1 at 2-4; Tr. af
20222023 .

UNU contends that the Board should include the former Staff condition requiring a
vegetation management plan. UNU opines that the application shows the proposed
project’s collector lines and access roads will travel through wooded areas and a number
of streams. In addition, UNU proposes that the former Siaff condition to prevent the
indiscriminate use of herbicides in natural vegetated areas be indiuded if the certificate is
approved. UNU opines that Staff has no justification for a change in its position, noting
Staff witness Rostofer testified that spraying herbicides is not a best practice. (UNU Reply
Br. at 37; Tr. at 2152.53.) _

Upon review, the Board finds that the evidence in the record, as well as the addition
of Stafl’s recommended conditions, supports the conclusion that the proposed project will
appropriately mitigate any ecological impacts on the local environment. Champaign's
request 1o revise Staff condition should be rejected, as it is clearly consistent with Board
precedent in other proceedings. Charmpaign will not be permitted to self-regulate its own
monitoring protocols, and we find Champaign’s request is both inappropriate and
unnecessary. (Staff Ex. 1 at 2-4.)

Likewise, we believe UNLU's reguest to include 5taff's original conditions regarding
vegetation management and herbicides should be denjed. UNU provides no justification
in the record for the indusion of a vegetation management program. Regarding any
putential use of herbicide, the record actually indicates that the facility will utilize buried
collection lines in open fields, making the condition unnecessary. Purther, in order to use
any commercial grade herbicides, Champaign would need to acquire an applicator's
license, and report the use of herbicides around sensitive streams and wetlands to the
Ohio Environmental Protection Agency (FPA) (Tr. at 2151-2152.)

The Board finds that the nature of the probable envirormental impact, specifically
the socioeconomic and environmental impacts, has been determined for the proposed
facility and complies with Section 4906.10(4)(2), Revised Code, and the proposed project
represents the minimum adverse impact consistent with Section 4906.10{AX3), Revised
Code. We note that this conclusion relates only to socoeconomic and environmental
impacts, and Sections 4908.10(A)7) and 4908.10(AY3), Revised Code, will be further
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reviewed in Section VI{F)(8), in conjunction with our consideration of the public interest,
convenience, and necessity of the proposed project.

v Bleckic Grid - Section 4906.10(A4), Revised Code

Section 4906.10(A)4), Revised Code, requires that the feasibility and impact of
connecting a proposed electric generation facility to the regional electric power grid be
determined prior to the issuance of a certificate to an applicant. In order to address this
requiremnent, PIM Interconnection (PIM), the applicable regional tramsmission system
operator, prepared a feasibility study (PIM Feasibility Study) and a system impact study
{PIM Impact Study). Further, a stability and short circuit analysis (PIM Stability Study) is
included in the PIM Impact Study. According to the application, the PIM Feasibility Study
identified conditions under which the facility’s output could be curtailed, but several of
the conditions identified in the PIM Feasibility Study are based on outdated rating data,
and should be removed from the Bst. Consequently, the application notes that the
remaining congestion issues listed are based on very specific systemn conditions that have a
low probability of ccourrence at any given time. Further, the application asserts that a
curtailment of the proposed facility to something less than full output for a few hours, if
the conditions ever exist, would not have an adverse effect on the overall operation of the
facility, {Co. Ex. 1 at 50-81, Fxs. 12

The PJM Impact Study evaluated & 200 MW interconnection that would be injected
along the Givens-Mechanicsburg 138 kV line and interconnected at a new switching
station located along the Dayton Power & Light, Inc. (DP4&L) Usbana-Darby 138 &V circuit,
The new switching station will be owned and operated by DP&L and will consist of three
138 &V breakers configured as a ring-bus, a 138 kV revenue meter, and other associated
facilities. Purther, compliance with reliability criteria was assessed for summer peak
conditions in 2012, The PIM Impact Study identified two facilities that would likely
experience thermal overloads, and three breskers that would be over-dutied as a result of
the proposed facility. To correct these violations, Champaign asserts that the following
upgrades are required: (1) replacement of the line terminal equipment at the Urbana
substation; (2} reconductoring of approximately 4.3 miles of cirenit; and (3) replacement of
three 69 kV circuit breakers &t Urbana. (Co. Bx. 1 at 51-52, Exs. D)

According to Champaign, the results of the PIM Stability Study revealed no
operating issues other than identifying operating voltage and power factor ranges.
Purther, PJM’s deliverability testing concluded that the project would not result in any
deliverability or transmission system congestion problems. (Co. Bx. 1 at 52.)

In the Staff Report, Staff explains that it reviewed the studies regarding
interconnection of the proposed facility to the existing regional transmission system. Staff
notes that Champaign submitted its proposed project to PIM on March 18, 2006.
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Additionally, Staff notes that Applicant has not yet signed a construction service
agreement or an interconmection service agreement with PIM for the proposed tacility, but
that an interconnection service agreement would need to be signed before PIM would
allow Applicant to Intercormect the proposed facility to the bulk electric tzansmission
systern. (Staff Report at 40.) :

Staff reports that it reviewed the PIM Feasibility Study and PJM Impact Study for
the proposed project and that, pursuant to the Morth American Blectric Reliability
Corporation (NERC) reliability standards, the proposed facility would not overload the
systern in the preserce of no contingendes or one contingency, but that multiple
contingencies would likely cause an outage or breaker failure. Staff further indicaes Hhat
this overload issue can be alleviated by upgrading and reconductoring several lines, and
that the studies indicate that three circuit breakers and a set of transformer fuses and
holders would need replacement, (Staff Report at 41-42.)

Additiorally, Saff indicates in its report that, as set forth in the appleation, no
stability problems were identified as & result of the proposed project and no overloads
were identified as a result of earlier projects or projects in carlier gueue positions (Staff
Report at 42).

The Staff Report concludes that, with the upgrades identified in the PIM studies, the
proposed facility is expected to provide reliable genevation to the bulk glectric
transmission system, the facility is consistent with plans for expansion of the regional
power system, and the facility will serve the interests of electric system economy and
reliability. Finally, Staff concludes that the proposed facility will serve the public inferest,
corvepience, and necessity by providing additional electric generation to the regional
transmission grid. (Staff Report at 42.)

The Board initially notes that no intervenor in this proceeding raised issues
regarding the interconnection studies or the portion of the Staff Report discussing
interconnection issues. In light of the evidence in this proceeding, the Board finds that the
proposed facility is consistent with the plans for expansion of the regional power grid as
set forth in the PIM Impact Study, PIM Feasibility Study, and PIM Stability Study, and that
the proposed facility will serve the interests of electric gystem economy and reliability.
Consequently, the Board finds that the proposed facility complies with the requirements
set forth in Section 4906.10(A)4), Revised Code, provided that the certificate issued
includes Btaff's recornmended Condition (14) . (Co. Bx. 1 at 30-52, Exs. C-1; Btaff Report at
40, 42.) :
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In the Staff Report, Staff states that the operation of the proposed facility would not
produce air pollution; thus, there are no applicable air quality permits.  Staff notes,
however, that Applicant may need o obtain the Ohio FPA General Permit for Unpaved
Roadways and Parking Areas, with a mexizum of 120,000 vehicle miles traveled per year.
Additionally, Staff notes that Applicant plans to minimize fugitive dust generated during
construction by using best management practices (BMPs), such as applying water or other
dust suppressanis to open soil surfaces o prevent emdssion. Staff concludes that
construction and operation of the facility, as described by Applicant and in accordance
with the conditions induded in the Staff Report, would be in compliance with air
ernissions regulations in Chapter 3704, Revised Code, and the rules adopted under that
chapter. (Staff Report at 43.)

2. Water

The Staff Report notes that neither construction nor operation of the proposed
facility would require the use of significant amounts of water; thus, requirements under
Sections 1501.33 and 1501.34, Revised Code, are not applicable to this project. However,
Staff reports that Applicant has indicated it will apply for the following permits; Ohio
National Poltutant Discharge Flimination System (NPDES) construction storm water
general permit; Ohio NPDES general permit for storm water discharges associated with
construction activity in the Big Darby Creek watershed; permit under Section 404 of the
Clean Water Act, if necessary; Water Quality Certification from the Ohio BPA, ¢ TECEssary;
Ohio Isolated Wetland Permit, if necessary; and, Ohio Permit to Install on-site sewage
treatment, if necessary. Staff additionally notes that approximately 68 acres of impervious
surface would be generated as a result of the facility, but that the facitity will not
significantly alter flow patterns or ercsion and no significant modifications in the
direction, quality, or flow patterns of storm water run-off are anticipated. (Staff Report at
43.)

Staff further notes that Applicant will mitigate effects o changes in quality and
quantity of aguatic discharges by obtaining an NPDES Construction Water Permit from
the Ohio EPA, preparing a SWPPP, and preparing a Spill Prevention, Containment, and
Countermensure (SPCC) plan. Staff concludes that, with these measures, construction and
operation of the facility would comply with requirements of Chapter 6111, Revised Code,
and the rules adopted under this chapter. (Staff Report at 44.)

Urbana asseris that blasting could disrupt and contaminate groundwater supplies
for the city of Urbana. Urbana argues that Exhibit ¥ of the applcation, the groundwates
study, identified the buried aquifers in the project area as required by Rule 4906-17-
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O5(AXBHc), OAL, but failed to consider the city of Urbana’s aquifer, the Mad River
aguifer, which is located six miles west of the nearest tuobine. Urbana argues that, due to
concerns about groundwater supplies, the Board should require a condition that Applicant
post an escrow amount to be determined by the City Water Superintendent to protect
water during turbine construction. (Urbana Br. at 19-20; Urbana Heply Br.at 5.3

Champaign responds that Urbana has no basis for its requested condition requiring
an escrow amount o protect water, as the city presented no evidence that blasting could
disturb or contaminate the Mad River aquifer, which is located six miles from the nearest
turbine in the proposed project according to Urbana's brief {Co. Reply Br. at 49-50).

Staff responds to Urbana's argument by pointing out that Exhibit F of the
application, admitted into evidence, specifically discusses groundwater respurces,
identifies the presence of the Mad River Buried Valley Aquifer, indicates that there are
multiple groundwater Source Water Protection Areas (SWPAs) in the eastern porton of
Champaign County, but that only one SWFPA is within close proximity to the project area
and would not be affected by the proposed facility, Staff also points out that Urbana
introduced ne evidence that construction activities could impact groundwater supplies
and that Applicant indicated blasting was not anticipated for the project. (Staff Reply Br.
at 9-10; Co. Bx. 1 at 32-33, 60-61, Fx. Fat 5-7; Staff Report at 30.) ‘

3 Solid Waste

The Staff Report indicates that the construction of the facility will result in
generation of solid waste including packing materials, plastic, wood, rardboard, metal
packing, constroction scrap, and general refuse, Purther, Staff notes that Champaign
intends o remove construction debris from work aress and to dispose of them in
dumpsters in laydown yards fo be collected by a private contractor, Additionally, Staff
notes that the operations and maintenance facilities will utilize local solid waste and
disposal services. Staff concludes that, with these measures, Applicant’s solid waste
disposal plans comply with solid waste disposal requirements in Chapter 3734, Revised
Code, and the rules adopted under this chapter. {Staff Report at 44.)

4. Avigtion

Grimes Field Alrport and CareFlight, an emergency medical helicopter service
located at Grimes Field Airport, are located in proximity to the proposed project. Staff
remarks in ite report that a defermination of no hazard has been issued by the Federal
Avistion Adminisiration (FAA) for all 56 turbine locations in the proposed project. Staff
notes that, given the preliminary FAA determination of no hazard to air navigation,
neither construction nor operation of the facility is axpected 1o create any adverse impact
on the airport or existing air travel network. Staff also asserts that, in accordance with
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Section 4361.32, Revised Code, Staff contacted the Ohio De partment of Transportation,
Office of Aviation (ODOT-0A), during its review of Champaign's application, in order fo
coprdinate review of potential impacts the facility might have on public use airports. Staff
reports that Applicant filed with ODOUT-0A and received notices of dlearance for all
turbines associated with the proposed project. Additionally, Staff indicates that it
implemented ODOT-0A and/or FAA recommendations where deemed justified in
creating its recommended conditions. Staff recommends that all turbines be marked
and/or lit in accordance with FAA wmarking and lighting standards; that, during
construction, all turbines reaching 200 feet in height be temporarily marked and Bt urdil
permanent lighting is installed; that Applicant provide flight service stations with notices
to airman (NOTAM) that incdude the latitude and longitude coordinates for all struchures
exceeding 200 feet in height; and that Applicant develop a medical needs service plan in
coordination with CareFlight that incorporates measures agsuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vidinity of the facility. (Staff Report at 44.)

UNLU argues that wind turbines pose a challenge for pilots who fly near them, and
that, consequently, the proposed project will delay emergency evacuation in and around
the project via CareFlight. More specifically, UNU argues that aircraft cannot safely fly
over a wind farm during periods of low visibility and would be forced to fiy around the
wind farm in these conditions, diting the testimony of Champaign witness Marcotte, 1IN
argues that, because of this possibility, the Board should deny the application. However,
UNU states that, i the certificate is granted, the Board should require Applicant to shut
down turbines when CareFlight is responding to a medical emergency in the project area.
{(UNU Br. at 61; UNU Reply Br. at 32-34; Tr. at 706-707, 926, 2040.)

Urbana argues that the Board should require Champaign to provide notice of the
project to airports within 20 miles of the project area, including Grimes Field, regardless of
whether operations would be altered.  Additionally, although Urbana states that &
supports Staff’s conditions pertaining to aviation, Urbana expresses concern that
compliance with FAA requirements may not adequately protect navigable airspace. More
specifically, Urbana claims that Champaign’s aeronantical report, contained in Fxhibit § of
the application, demonstrates that 19 of the turbines the FAA designated as “no hazard”
exceed obstruction standards for navigable airspace, that the no hazard determinations
were not circulated for public comment, and that the Jetter from ODOT-0A in Exhibit §
only pertains to 28 of the 56 furbines. Urbana continues that, despite the FAA’s no hazard
determination, pilots who fly using visual flight rules might avoid Grimes Fleld due to
safety concerns from decreased clearance when approaching the airport from cerfain
directions near the proposed project. Further, Urbana contends that seversl major
recreational atiractions ovcwr at Grimes Field including the Mid-Eastern Regional Fly-in
for vintage, recreational, and experimental aircraft, and a hot air balloon festival, and that
turbines in the fight paths for Grimes Field should be shut down during these events due
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to safety concerns. Purther, Urbana argues that, if the organizers for the Fly-in or hot air
balloon festival cancel or change venues due to safety concerns because of the turbines,
Champaign should be required to compensate Urbana for its economic loss. {Urbana Br.
at 11-16; Urbaria Reply Br. 2t 5-7; Co. Bx. 1, Ex. 5; Tr. at 1920, 1942, 1955, 1965.)

Urbana alzo argues that Staff’s proposed condition regarding emergency medical
helicopter services should not solely address CareFlight, but should be expanded to
include other regional emergency medical helicopter services including  MedFPlight,
Additionally, Urbana argues that, if CareFlight cancels its sublease at Grimes Field due to
the proximity of turbines, Champaign should be required to compensate Urbana for its
economic Joss. Finally, Urbana argues that there is a high volume of emergency medical
helicopter responses in the project area and that, consequendly, Champaign should
construct one or two helipads on company-leased property in the project area. (Urbana Br.,
at 16-19; Urbana Reply Br. at 4; Tr. at 959-960, 2179.)

In response to UNU's arguments, Champaign cites testimony of Champaign
witness Marcotte that wind turbines and aircraft are compatible, having coexisted for
years and that emergency medical helicopter services will not be affected because it is
possible to safely operate helicopters near a wind farm, both day and night. Additionally,
Champaign argues that UNU's cadm that Champaign witness Marcotte testified that
helicopters would have to fly around the wind farm In low visibility is false, noting that
the tranecript does not contain this statement, Further, Champaign points out that Urbana
is erronecus in its argument that only 19 of the turbines were determined to be “no
hazard” by the FAA. Champaign specifies that: the FAA concluded that all of the
proposed turbines were not hazardous, induding the 19 turbines specifically cted by
Urbana; although Urbana argues that the no hazard determinations were not circulated for
public comment, the FAA specifically stated in its determinations filed as part of Exhibit 5
that it exemnpts certain proposals from circulation and the 19 turbines at issue fell indo this
exemption; and although Urbana daims the ODOT-OA has only dleared some of the
turbines, Staff confirmed that the ODOT-0A deared all 55 proposed turbines. In response
to Urbana's argument that the proposed project will impair aviation, Champaign also
poinis out that Urbana witnesses Hall and Rademacher both recognized that the proposed
project is further from Grimes Field than turbines already certificated in Buckeye Wind 1,
and that pilots can make adjustments to their approaches due o any obstructions around
the airport. Champaign also notes that pilots will have necessary information about the
turbines, including updated sectional maps. Finally, Champaign contends that, despite
Urbana's concerns regarding the Fly-in and hot air balloon festival, as previously stated,
there are turbines already certificated in Buckeye Wind [ to be built closer to the airport than
those at issue in the proposed project. Moreover, Champaign asserts that Litbana
presented no evidence that either event will be affected i the proposed project is
certificated and the Board has no statutory authority to order monetary compensation as
proposed by Urbans under Section 4906.03, Revised Code. (Co. Reply Br. at 31, 35-38;
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Steff Report at 44; Co, Fx. 1, Fx. $; Co Fx. 10 at 3-5: Tr. at 665666, 707, 1907-1908, 1910-
1912, 1922, 1938-1940, 1948-1949, 1964-1965)

Concerning emergency medical helicopter services, Champaign contends that no
such service expressed opposition tv the proposed project or participated in this
proceeding. Citing the testimony of Chanpaign witness Marcotte, Champaign argues that
it is not feasible to shut down hurbines during every emergency medical helicopter flight,
and contends that Staff’s recommended condition. regarding hubine shut-down during
emergency medical helicopter flights when necessary, should not be adopted. Champaign
also reiterates that the Board has no statutory authority to order monetary compensation
a5 proposed by Urbana should CareFlight terminate its lease with Grimes Field dus to the
proximity of turbines. Finally, Champaign points out that no withess testified that
helipads should be constructed in the project area, (Co. Reply Br. at 37-39; Tr. at 683-685,
689, 691, 695, 698, 700-701, 715-716, 725-726.)

5. Condclusion - Alr, Water, Solid Waste, and Aviation

Staff recommends that the Board find that the proposed facility, with Staff's
recommended conditions, will comply with the requirements specified in Section
4906.10(A)5), Revised Code. No intervenor raised any concerns regarding this criterion as
it relates to air or solid waste.

Regarding water, the Bosrd finds that there is no evidence in the record io support
Urbana’s assertion that blasting could disrupt or contaminate groundwater supplies in the
city of Urbana. Further, both Applicart and Staff concluded that SWPAs would not be
affected by the proposed facilities. Consequently, the Board finds that Urbana's proposed
condition requiring an escrow amournt is unnecessary. {(Co. Bx. 1 at 32-33, 60-61, Bx. Fat 5
7; Statf Report at 30.)

Regarding aviation, the Board finds that this project will not substantially interfere
with aviation near the proposed project area. The Board acknowledges Urbana's stated
concerns about the FAA findings and ODOT-OA certifications, but finds that Champaign
addressed these issues by pointing 1o record evidence that the FAA condluded that all of
the proposed turbines were not hazardous and that the FAA noted exemptions for 19 of
the turbine determinations from circulation in which the public had the opportunily o
comment. Further, the Board stresses that S1aff confirmed in the Staf Report that ODOT-
QA cleared all 56 proposed turbines. The Board also finds that the proposed project will
not substardially interfere with aviation near Grimes Feld, as pilots can make adjustments
during their approach of the airport and because the proposed project is further from the
airport than an already certificated project. (Staff Report at 44; Co. Ex. 1, Ex. §; Tr. at 1907~
1908, 1919, 1922}
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Next, although Champaign argues that shut-down of any portion of the project
would not be necessary during emergency medical helicopter services, Staff's
recommended condition is appropriate because it does not require shut-down during all
emergency medical helicopter flights; rather it only requires that Champaign develop a
plan with CareFlight that incorporates shut-down of portiors of the facility during
emergency medical helicopter flights when necessary to allow direct routes for such
services within the vicinity of the facility. The Board finds that Staff's recommended-
condition is reasonsble and practical to address UNU's and Urbana's safety concerns;
however, the Board doss not find that there is evidence in the record to support Urbana’s
requested condition requiring Charnpaign to construct helipads or UNLs assertion that
safely concerns as to emergency medical helicopter services should result in denial of the
application. Further, the Board finds that there is not sufficient, credible evidence in the
record to demonstrate that the proposed project should be shut down during events at
Grimes Field, particulardy given that the turbines at issue in the proposed project are
situated even further from the airport than hubines induded in an aiready certificated
wind project that does not require such shut-down ns a condition of the certificate. S
Buckeye Wind I, Opinion and Order (Mar. 22, 2012) st 33-34. Finally, es Champaign points
out, the Board does not have authority to order monetary compensation as requested by
Urbane. {(Staff Report at 44; Co. Bx. 1, B §; Tr. at 1907-1908, 1919, 1939-1940))

In consideration of all of the evidence, indluding the findings of both the ODOT-0DA
and the FAA, which determined that none of the proposed turbine sites would pose
hazards to aviation, the Board finds that any aviation safety concems are adequately
addressed by Staff’s recommended condition requiring Champaign to provide flight
service stations with NOTAM that include the latitude and longitude coordinates for all
structures exceeding 200 feet in height; that all hwbines be marked and/or Lt in
accordance with FAA marking and lighting standards; that, during comstruction, all
turbines reaching 200 feet in height be temporarily marked and %t wwil permanent
lighting is installed; and that Champaign develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vicinity of the facility.

Accordingly, the Board finds that the proposed facility complies with the
vequirements specified in Section 4906.10(A)5), Revised Code, provided the certificate
issued includes Staff's recommended Conditions (61), {62), (683), (64}, (65}, (68), and (67), an
modified by the Conclusion and Conditions section of this COrpindon, Order, and Certificate.
{Staff Report at 44.)
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E, Public Interest, Convendence, and Necessity
Code

1. Alernative Enerev Portfolio

In its application, Charnpaign asserts that Ohio’s Alternative Energy Portfolio
Standards {AEPS) of Substitute Senate Bill 221, require that, by 2025, at least 25 percent of
all electricity sold in the state comes from alternative energy resources. Of that 25 percent,
at lenst half must be generated by renewable resources in state. Champaign indicates that
the electricity generated by the proposed facility would be available within the FIM
regional transenission systern, but that it is anticipated that the power will be sold within
Ohio so that electricity companies may meet the AEPS, (Co. Ex. 12t 1% Co. Bx. 5 at 3-4)

The Staff Report acknowledges that AEPS require a portion of the electricity sold to
retail customers in Ohio to come from renewable energy resources. Additionally, the Staff
Report notes that renewable emergy resources, as defined by statute, include wind
generating technologies.  Consequently, the Staff Report provides that the proposed
facility would likely qualify as an in-state renewable engrgy resowrce under the AEPS and
could help affected entities comply with their statutory reguirements under the AEPS.
(Btaff Report at 47-48.)

The Board recognizes that Section 4928.64, Revised Code, requires Ohio’s electric
utilities to procure, at a mirdrum, 50 pervent of the renewable energy requirement from
resources located within the state of Ohio. Consequently, the Bowrd is aware that an
electric utility may fulfill a portion of its AFPS requirements by entering into an electric
utility supply contract with the owner of a wind facility, such as the proposed facility in
the application at issue. The Board believes that this potential benefit of the project adds
support to a finding that the proposed project is In the public interest, convenience, and
necessity as requived by Section 4506.10{A)(8), Revised Code. {Co. Bx. 5 at 3-4: Staff Report
at 47-48)

2. Spthacks
& General-Sefbacks

Champaign states that the proposed tuorbines are sited with setbacks from
residential structures and property Hnes consistent with Rule 4906-17-0B{CY 1Y}y and
(3, AL, which provides, in pertinent part:

() The distance from a wind turbine base to the property line of
the wind farm property shall be at least one and ome-tenth
times the fotal height of the turbine structure as measured from
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its tower’s base (excluding the subsurface foundation) to the tip
of its highest blade.

{1} The wind turbine shall be at least seven hundred fifty feet in
horizontal distance from the tip of the turbine’s nearest blade at
rinety degrees to the exterior of the nearest habitable
residential structure, if any, located on adjacent property at the
time of the certification application.

In the present case, the requirements of Rule 4906-17-0B(CH oD and (i), 0.AC,
translate to a required setback of 541 feet from norparticipating property lines, and 919
feet from residential structures. This caleulation takes into consideration the WOTrst-case
scenario, meaning the tallest turbine with the longest rotor blade proposed under the
application. {Co. Br. st 13, Co. B, 1at 136) -

Champaign states that, as proposed, the distance from each turbine to the nearest
residential structure ranges from 934 to 2,642 feet, averaging 1,512, Consequently, no
turbines are currently sited within the 919 foot setback reguirement. (Co. Bx. 1 at 136.)

In its report, Staff asserts that proposed Turbine 129 will be located 613 feet from a
residential structure; however, Staff indicates that this residence has been abandoned, is
no longer habitable, and is scheduled o be demolished, Further, in its brief, Staff states
that it has heard of new construction that will result in a property line being within the
minimum recommended setback for proposed Turbine 79, Staff continues that it heard at
the local public hearing that a landowner decided not fo become a participating
leaseholder, which will result in & residence being within the recommended setback for
proposed Turbine 95. (Staff Report at 28; Staff Br. at 13-15; Tr. at 2031-2032.)

Additionally, in ite report, Staff recommends a mindmum setback distance from gas
pipelines of at least 1.1 times the total height of the turbine structure. Staff further notes
that, in the course of its investigation, i found that certain turbine models proposed had
safety standards pertaining to blade shear and jce throw risks that exceeded the statutory
minimumn. More specifically, GE recomumended a setback of 150 percent the sum of the
hub height and rotor diameter of the turbine from occupied structures and roads, or use of
an jce detector if a lesser setback is utilized. Consequently, although ice detectors will be
required on any turbine model selected, as discussed further below, Staff determined that
the minimum setback from any occupied structure or heavily travelled road should be 150
percent the sum of the hub height and rotor diameter of the selected turbine, This formula
requires a setback of approximately 991 feet for the GE turbine models proposed in the
application. (Staff Report at 30-32; Staff Br. at 13-15; Tr. at 2489, 2492, 2560.)
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In its brief, Champaign acknowledges Staff's concerns regarding setbacks and
Turbines 79 and 95, Champaign proposes that the following condition be added to the
certificate in order to allow Applicant to complete leasing or perform micrositing and to
ensure that the turbines will only be constructed if the statutory minfmum setbacks are
met :

Champaign Wind shall not construct Turbines 79 and 95 as
proposed unless Staff confirms that the hurbines satisfy the
minimum property line and residential sefbacks. I Champaign
Wind elects to modify the location of proposed Turbines 79 or
95, Champaign Wind shall provide Staff a hard copy of the
geographically referenced electronic data, all changes in
relation to the proposed relocation of Turbine 79 or 95, and
fany] associated facilities. All changes will be subject to staff
review and approval prior t© constructon fto ensure
eompliance with the conditions set forth in this opindon, crder,
and certificate.

{Co. Br. at 14; Tr. at 414415, 2031-2032)

Regarding setbacks in general, the Board finds that Champsign has accurately
catculated the setbacks required by Rule 4906-17-0BCHIHc)() and (), O.AC., using the
tallest possible twbine model proposed under the application: 541 feet from non-
participating property lines and 919 feet from residential structures. The Board also
acknowledges Staff's findings that proposed Turbines 79 and 95 do not meet Staffs
minimum recomunended setbacks and Champaign’s proposed condition to address Staff's
concerns. However, the Board does not find that it would be appropriate to adopt
Champaign's condition, as this would permit Champaign to modify the location of
proposed Turbines 79 and 95, and no alternate locations for these turbines were proposed
in the application. Consequently, the Board finds that Turbines 79 and 95 should not be
constructed, and has modified Staff's proposed condition accordingly. The Board finds
that, provided the certificate issued includes Staffs recommended Conditions {44) and
(68}, as modified by the Conclusions and Conditions section of this Opindon, Order and,
Certificate, the proposed setbacks adhere to the requirements set forth in the statite and
support a finding that the proposed project is in the public interest, convenience, and
necessity. (Co. Ex. 1 at 136, Staff Report at 78; Tr. at 414415, 2031-2032.)

b. Blade Shear and Fire

Champaign indicates in #ts application that blade shear, or blade throw, occurs
when a rotor blade drops or is thrown from the nacelle, and that, while such cccurrences
are yare, they can be dangerous. Additionally, Champaign asserts that there are no
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reported instances of a member of the public having been injured as a result of 2 blade
failure of a wind twbine. Champaign goes on to explain that past ocourrences of blade
shear have generally been the result of design defects during manufacturing, poor
maintenance, control system malfonchion, or Lighining sirikes, and that the most common
cause of blade failure i3 human error in interfacing with control systems. Champaign
indicates, however, that this risk has been reduced by manufacturer limits on human
adjustments that can be made in the field, technological improvements and mandatory
safety standards during tuwbine design, manufacturing, and installation, as well as
widespread introduction of wind twbine design certification and type approval, which
typiecally incdudes quality control audits. (Co. Bx. 1 af 82-84.)

In support of the application, Champaign contends that modern utility-scale
turbines are certified according to internationsl enginesring standards that include ratings
for withstanding hurricane-strength winds. Additionally, Champaign asserts that the
engineering standards of the turbines proposed in the application are of the highest level
and meet all applicable federal, state, and/or local codes, and indude stute-of-the-ast
braking systems, pitch controls, sensors, and speed controls, Champaign specifically notes
that the wind turbines proposed for the facility will be equipped with two fully
independent braking systems that allow the rotor to be brought to a halt under all
foreseesble conditions and that the turbines will autormatically shut down at wind speeds
over the manufacturers’ threshold. Further, Champaign contends that the turbines will
cease operation if significant vibrations or rotor blade stress is sensed by the monitoring
systems. Champaign concludes that all of these features reduce the risk of blade shear.
(Co.Ex. 1 a1 83.)

UNU contends that the Board should increase the setbacks proposed in order to
protect the public from potential blade shear, which UNLJ alleges is prevalent in the wind
industry, and fire, which UNU argues can be spread by flying debris from blade shear, In
support, UNU cites the testimony of UNU witness Palmer for the proposition that blades
and blade parts, if propelled through the air, pose a threat to the public because they could
etrike and seriously infure or kill a person on an adjoining property or road. UNU also
contends that blade shear incidents occur regularly in the wind industry. In support,
UNU cites two occasions where turbines at Perkins High School in Sandusky, Ohio,
experienced blade shear. Further, UNL argues that two blades on a turbine certificated by
the Board in Timber Road Il experienced blade shear due to a manufacturing defect and
operating error and scattered “large chunks of metal debris in many directions.” TINUJ
contends that evidence presented at the hearing establishes that, as a result of the blade
shear at the Timber Road I wind farm, one plece of a blade traveled 764 feet from the
tower base as set forth in an incident report submitted by BDP Renewables North
America, LLC, to the Board in that case. UNU further asserts, regarding the Timber Road
I incident, that the testimony of UNU witness Schafner establishes that a blade piece
traveled approximately 1,200 feet from the turbine tower and that several blade pieces
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traveled approximately 1,500 feet from the tower. Finally, UNU contends that evidence
demonstrates that the wind industry conceals incidents of blade failure at wind farms.
(UNU Br. at 40-43; UNU Reply Br. at 23-24; UNU Ex. 21 at 3-4 UNU Bx. 22 at 11-13, BEx. A-
7~ A9, Tr, at 1330-1332, 2509-2510.)

UNU argues that, due to the risk of blade shear discussed above, the Board should
require greater setbacks than are proposed in the application and should measure the
setbacks from the property lines of nonparticipating landowners, rather than from
residences. More specifically, UNU asserts that available data about blade shear supports
2 setback of 1640 feet between hurbines and the property lines of nonparticipating
landowners. UNU supports this proposed setback by asserting that it represents the
maximum distance a plece of a turbine blade has been reported to be thrown, and because
the REpower safety manual for the MM92 turbine model instructs wind farm operators {0
cordon off an aren this distance around a turbine afflicted by ovesspeed or fire, UNU
points out that a safety manual from Gamesa recommends clearance of 1,312 feet around a
burning turbine, and a safety manual from Vestas recommends dearance of 1,300 fest
from turbines unless necessary %o approach, UNU notes that an electric uiility in Ontario
advocates a setback distance of 1,640 feet between turbines and power lines. Further,
UNU argues that the risk of blade shear requires a minimurm of 1,000 feet setback from all
public roads. UNU supports this setback from roads by citing the testimony of UNU
witness Paltmer that persons in vehicles ave at risk of serious injury or death from blade
shear distances of at least 1,000 feet from a hubine. Based on its proposed setbacks from
property lines of nonparticipating landowners and public roads, UNL specifies that 35 of
the proposed turbine locations are unacceptable because of their proximity to roadways
and/or buildings. UNU complains that Staff failed to measure distances between the
proposed turbine sites and public roads, and contends that the Board should direct Staff to
measure these distances and to keep a detailed record. (UNU Br. at 48-50; UNU Reply Br.
at 23-24; UNU Bx. 17, Bx. K; UNU Bx. 22 at 15, 23-25; UNU Ex. 28 at 76-77: Tr. at 908, 1433,
1472, 2526.)

Urbana contends, similar to UNU, that the statutory minimum setback from roads,
property lines, and structures is inadequate to protect the public from the risk of blade
shear, In support of this argument, Urbana dites the testimony of UNU wilnesses Palmer
and Schafner. The County /Townships make this argument as well, contending that the
clearance areas set forth il the Gamesa safety manval in the event of & turbine fire should
be used as the minimum setbacks for the project, rather than the statutory mindmaum
setback. (Urbana Br, at 21-22; County /Townships Br. at 15-16; Co. Ex. 1, Bx, B, at 42, Tr. at
908, 1301-1303, 1419). ‘

In its reply brief, Champaign contends that the record does not support UNU’s
proposed setback of 1,640 feet from nonparticipating residences and 1000 feet from all
public roads in order to protect against blade shear, Champaign points out that none of
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UNU's withesses were able to point out an incident where a member of the general public
was injured as the result of a thrown blade, and that UNL witness Palmer admitted that
ong is more lkely to be killed in an automobile accident or to strike an animal while
driving than 1o be struck by a plece of a turbine blade. Champaign also emphasizes that
Champaign witnesses Shears and Poore testified that they were unaware of any incident
by which a member of the general public was injured by blade shear. Additionally,
Champaign poinis out that Staff witness Conway testified that his research indicated that
blade shear events were exiremely rare and that his research did not reveal any instance of
injury o a member of the general public as a result of blade shear. (Co, Reply Br. at 23 Co.
BEx, 128t 3; Co. Bx. 9 at 5; Staff Bx, 7 at 5-6; UNU Bx, 22 at 15: Tr. at 1432, 2493, 2547

Champaign counters UNU's argument that the Timber Road 7 blade shear incident
involved metal pieces being thrown by pointing out that turbine blades are not made out
of metal, but fiberglass. Further, Champaign points out that, despite UNLTs argutnent
that pleces from the Timber Road I blade shear incident landed in a residential yard
aczoss a public road, Staff witness Conway testified that the smaller pieces were blown
arpund the site and UNU witness Schafner acknowledged that smaller, lighter pieces of
fiberglass were Yikely blown further from their original landing site and that children in
the area were picking up the pieces. Champaign also points out that UNU witness
Schafner did not view the site until days after the incident and could not state that the
blade pieces had not been moved from their original landing spots. Finally, Champaign
addresses UNU's argument that blade failures have socurred at a high school in Sandusky,
Ohio, by pointing out that Staff witness Conway testified those blade failures did not
involve commerdial grade wind turbines. (Co. Reply Br. at 24-25; Tr. at 1318-1320, 2508-
2510, 2567-2568.) .

Champaign additionally cites the testimony of Chempaign witness Poore in
support of the proposition that the low risk of blade shear can be even further reduced by
third-party oversight in the menufacturing process; guality assurance processes;
mspections based on the experience of the selected turbine model; use of proper
maintenance practices; Emitations on remote fault resets; and training. Champaign points
out that Champaign witness Speerschneider testified that many of these practices will be
used in the proposed project. Further, Champaign refutes UNU's assertion that the
mindmum setback from nonparticpating property lines should be 1,640 feet because a
REpower manual and Gamesa manual instruct operators 1o cordon off such an area in the
event of 2 burning twrbine. Champaign points out that both of these instances involve
dangerous events alin o measures that would be taken in the event of a gas leak near a
road. Champaign further addresses UNU's argument that a Vestas menual instrucks
employees to stay 1,300 feet from a turbine unless necessary to approach by pointing out
that this exhibit was obtained through the internet by UNU witness Johnson and that no
such reference can be found in the complete Vestas safety manusl, which is incduded in
Exhibit R of the application. Further, Champaign points out that Staff witness Canway
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contacted Vestas and was informed that Vestas does have 2 minimum sefback
recommendation, which was exceeded by the setback proposed by Champaign in the
spplication. (Co. Reply Br. at 25-27; Co. Bx. 9 at 7-9; Tr. at 909-910, 2538.)

Staff also contends that UNU' proposed setback of 1,540 feet is unsupported and
unnecessary. Staff points out that the applicable rule does not require that all danger or
tisk be eliminated, but only that impacts be identified and reasonably minimized. Staff
explaing that the distances discussed in Gamesa’s turbine safety manual are not minimum
sethacks intended to be permanent restrictions; but are recommendations for temporary
clearance areas in the temporary event of a fire. Purther, Staff indicates thas Staff witness
Conway contacted all of the potential turbine manufacturers and, with Staffs
recommended  conditions, the project will exceed all manufacturer  setback
recommendations. Finally, Staff notes that, conizary o the assertions of UNL, Staff
measured distances from arterial roadways. Therefore, Staff concludes that the setbacks
proposed by Champaign, as modified by Staff’s recommendations, are adequate 1o protect
public safety. (Staif Report at 28; Staff Br. ot 12-17; Staff Reply Br. at 45, 7, 13-16; Tr. at
2498-2499, 257R.)

The Board acknowledges that, although rare, blade shear has cccurred. However,
the Board declines to find that the record indicates a need for a 1,640 foot sethack between
turbines and property lines of nonparticipating landowners and a 1,000 foot setback from
all public roads in response to the assertions made regarding blade shear. Although UNU
argues that blade shear is prevalent in the wind industry, UNU did not present ary
evidence that a member of the general public has ever been injured. In fact, UNU witness
Palmer testified that an individual is more likely to be killed in an automobile accident or
strike an animnal in the roadway than be struck by a turbine blade. Additionally, although
UNU cited two occasions of blade shear in Sandusky, Chio, the evidence demonstrates
that these incidents did not involve commercial grade wind turbines, such as the ones that
are being corsidered in this application, Purther, although UNU daims that testimony
regarding the Timber Road II blade shear incident demonstrates that sheared blade pleces
have travelled a distance of approximately 1,500 feet, the Board notes that UNU witness
Schafner acknowledged that he did not view the pieces until two to three days after the
incident; he did not actually measure distances urdil four to five days after the shear
accurred; the small pieces of fiberglass may have been blown further from their original
landing spots; he did not know whether the pieces had been moved; and children in the
ares were picking up the blade pleces. Consequently, the Board does not find that the
distance measured by this witness is relisble for purposes of determining an appropriate
setback for blade shear purposes. The Board finds more credibility lies with the official
report of the Timber Road I blade shear incident, which notes a travel distance of
approximately 233 meters, or 764 feet, from the tower base for the largest plece of debris,
The Board finds that this documented distance of a rare blade shesr is consistent with
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Staff's recommended setback distances. (Staff Repert at 31; UNU Hx, 22 at 15, Bx, A-7 - &~
9; Tr. at 1303, 1315-1316, 1318-1320, 1336, 1432, 2509-2510.)

- The Board also finds that, although UNU, Urbana, and the County / Townships
contend that turbine safety manuals recommend setbacks of approximately 1,300 feet,
these parties misunderstand those provisions. As explained by Staff, these turbine safety
manuals cited by UNU, Urbana, and the County/Townships refer to vecommended
temporary clearance areas in the event of temporary safety situations such as fire or
overspeed, akin to temporary evacuations that might take place during a gas leak, and are
not recommended permanent setback distances. To the contrary, Staff witness Conway
testified that he contacted all of the potential furbine manufacturers and that, with Staff's
recommended  conditions, the project will exceed all  manufacturer sethack
recommendations. Further, both Champaign’s expert witness and one of Staff's expert
witnesses testified that blade shear events are extremely rave and that research by such
experts did not reveal any instances of injury to the general public as a result of blade
shear. We note that Staff witness Conway testified that 8 full blade failure at nominal
rotor speed and mechanical braking speed has a failure rate of 1 in 2,400 turbines per year,
a full blade failure at mechanical braking two times the nominal rotor speed has a failure
rate of 1 in 20,000 hurbines per year, and the failure rate of a ip or a piece of 2 Blade is 1 in
4,000 turbines per year. Under the Board’s caleulation, the failure rate is as high as 0.0004
percent and as low as 0.00005 percent, (Co Bx. 9 a1 5-9; Co. Bx. 12 at 3; Staff Bx. 7 at 3; Tr. at
B05-910, 2493, 7498-2499, 2538, 2536-2538, 25672568, 1578.)

The Board also stresses that evidence demonstrates that the rare ocourrence of blade
shear is even further reduced by certification of hwhbines according o internstional
engineering standards, two fully independent braking systems, pitch conirols, sensors,
speed controls, monitoring systems that provide automatic shut down at wind speeds
over a threshold, significant vibrations, or rotor blade stress, thivd-party oversight in the
manufacturing process, quality assurance processes, inspections, proper maintenance
practices, limitations on remote fault resets, and taining. Additionally, the Board finds
that the conditions proposed by Staff would further minimize the uncommon occurrences
of blade shear, including restriction of public access and warning signe. Therefore, the
Board finds that, provided the certificate issued includes Staff’s recommended Condition
(26), the setbacks currently proposed in the application are suffident to protect residents
from the risk of blade shear or turbine fire, and that the risk of blade shear or fire is not
such that i renders the proposed project contrary to the public interest. (Gtaff Report at 28,
31-32; Co. Bx. 1 at 82-83.)

e, Ive Throw

ice throw, or shedding, refers to the accumulation of ice on rotor blades that
subsequently breaks free and falls to the ground. According to the application, under
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certain weather conditions, ive can build up on the rotor blades and/or sensors, slowing
rotational speed and potentially causing an imbalance in the weights of individual blades.
Champaign contends that the effect of ice accumulation can be sensed by the turbine’s
computer controls and typically results in the turbine being shut down until e ice melts.
Champaign notes that the tendency is for ice to drop off the rotors and land near the base
of the twrbine. Champaign explains that, although uncommon, ice can potentially be
“thrown” when it begins to melt and stationary turbine blades begin to rotaie again.
Champaign contends, however, that turbines do not usually restart until the ive has
largely melted and fallen straight down near the bases, and that no irduries have been
reported due o ice throw. {Co Bx. 1 at 81-82)

In it brief, Champaign points out thet Champaign withess Speerschneider festified
that there are hundreds of thousands of wind turbines operating throughout the world
and that events such as ice throw are rare. Further, Champalgn witness Shears, with 18
years of experience in the wind industry, testified that he was unaware of any incident
where a mermber of the public was injured by ice fhrow. Champaign further asserts that
the conditions proposed by Staff to further minimize any impact of ice throw are all
agreeable to Champaign. (Co. Br. at 19-20; Co Reply Br. at 28; Co. Ex. 5 at 9-10: Co. B, 12
at 3.} ‘

In the Staff Feport, Staff recommends a number of safety measures in order to
minimize the impacts of ice thyow, including restriction of public access with
appropriately placed warning signs, warning workers of potential hazards of ice, and ice
detection software and alarms that trigger an automatic shutdown. Additionally, as
previously discussed, Staff recommends a setback in excess of the statutory minimum near
arterial roads and occupied structures to further mitigate the effects of ice throw. This
increased setback distance is 150 percent of the sum of the hub height and rotor diameter
of the selected turbine. Staff states that this requirement will make it necessary for
Champaign to relocate and/or resize proposed Turbines 87 and 91, Staff conterds that a
lesser setback distance from non-arterial roads of 110 percent of the sum of the hub height
and rotor dizmeter is ressonable given the expected level of traffic, citing the testirnony of
Staff witness Corvway. (Staff Br. at 30-32; Staff Report at 31-32; Tr. at 2492

In s brief, UNLU contends that jce detection and sensor alarms are ineffoctive o
shut down turbines experiencing ice accumulation, citing testimony of UNU witness
Palmer that, in Ontario, he observed that a turbine was still rofating even though ice on its
blades had been thrown. Additionally, UNU contends that GE Energy’s safety manual
warns that wind farm personnel should stay at least 1,148 feet away from a rotating
turbine with ice on its blades and the Vestas safety manual warns personnel to stay at least
1,312 feet away from a roteting turbine with ice on its blades. Comsequently, UNL argues
that the Board should adopt UNU witness Palmer’s recommendation that a setback from
all public roads of 1,000 feet should be utilized to protect motorists from ice throw. UNU
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cortends that, as a result, in addition %o Turbines 87 and 91, identified by Staff as too close
to heavily-traveled public roads, there are nine other furbines that should be moved due to
prosdmdly to public roads, (UL Br. at 51-52; UNU Reply Br. at 27-29; UNU Bx, 22 at 32-
3% Tr.ar 1449.)

Urbana contends that the statutory minimum setbacks io roads, property lines, and
siructures are inadequate to protect the public from the risk of ice throw. More
specifically, Urbana argues that the state mindmum sethack of 541 fest from roads is
insufficient io protect the safety of motorists, citing the testimony of UNLU wilnesses
Palmer and Schafner. Additionally, Urbana points out that Champaign withess Shears
testified that, in the event of fire, one turbine manufackurer marual recommends
avacuating a distance of 1,300 feet arcund a hwbine, (Urbana Br. at 21-22; Tr. at 908, 1301~
1303, 1419.) '

The County/ Townships contend again, with regard to ice throw, that the setbacks
from turbines to nonparticipating lendowners’ property lines should be caloulated in
accordance with the manufacturers’ setback recommendations, citing the turbine safety
marual for the Gamesa turbine model indicating that, in the event of a five, the area
around the turbine should be cordoned off at a radius of 1,300 feet. {County / Townships
Br. at 15-16; County/ Townships Reply Br. at 8-10; Co. Bx. 1, Ex. Rat 42.)

In its reply brief, Champaign disputes UNU's assertion that the turbines should be
set back at least 1,000 feet from all public roads and nonparticipating  landowners’
property lines. Champaign claims that UNU's proposition was based solely upon the
testimony of UNU witness Palmer and that he gave no legitimate justification for this
distance. Additionally, Champaign contends that, although UNU witness Palmer testified
that ice detection equipment on turbines does not work, he has never worked in the wind
industry or operated a wind turbine. Finally, Champaign contends that Staffs
recommended conditions regarding worker training, ice warning systems, and icing
setbacks will minimize the already low risk to the general public of ice fhrow. {Co. Reply
Br. at 27-28; Co. Bx. 1 at 82; Tr. at 1443, 1456, 1465-1466, 1468-1469, 1472.)

The Board acknowledges that, although rave, ice throw can occur. However, as
with blade shear, the Board declines 1o find that the record indicates 2 nead for g 1,640 foot
setback between turbines and property lines of nonparticipating landowners and a 1,000
foot setback from all public roads. Although UNU witness Palmer testified that ice
detection equipment on turbines does not work, the Beard finds mindmal credibility to this
particular statemnent in his testimony because he also testified that he has never worked in
the wind industry or operated a wind turbine, Further, 25 the Board found regarding
blade shear and fire risks, the turbine safety menuals cited by UNU, Urbana, and the
County/Townships all refer to recornmended dlearance in the event of temporary safety
crcumstances, not permanent setback recommendations. Again, the Board notes that Staff
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contacted all potential furbine manufacturers and found that, with Staff's recommended
conditions, the project exceeds all manufacturer setback recomumendations. Pusther, the
Hoard finds that the conditions proposed by Staff would further minimize the uncommon
occurrence of ice throw, including restriction of public access and warning signs, warning
workers of potential hazards, ice detection software and alarms that trigger automatic
shutdown, and a setback distance of 150 percent of the sum of the hub hedght and rotor
dismeter of the selected turbine from ocoupied structures and arterial roads. The Board
stresses that this setback distance is even more cautious than the recommendation by GE,
as GE recomunends this setback distance, or the use of an ice detectnr when the setback
distance is not used. Additionally, Staff notes that Turbines 87 and 91, as proposed in the
application, will not comply with this increased setback distance from occupied structures
and arterial roads, and the Bosrd finds that proposed Turbines 87 and 91 should not be
approved. Thevefore, provided the certificate issued includes $taffs recommended
Conditions (41}, (42}, (43), and (44}, s modified by the Condlusions and Conditions section
of this Opinion, Order, and Certificate, the Board finds that the setbacks proposed in the
application are sufficient to protect vesidents from risk of jce throw, and that the risk of ice
throw is not such that it renders the proposed project contrary to the public intevest. (Staff
Report at 31-32; Co. Ex. 1 at 81-82; Co. Ex. 5 a1 9-1¢; Co. Fx. 12 at 3 Tr. at 1443, 1456, 1465-
1466, 1468-1469, 1472, 2492, 2498-2499, 7578.)

4. Assthetics

In the application, Champaign asserts that each wind turbine consists of three major
components: the towe, the nacelle, and the rotor. The tower height, or hub height, will be
a maximum of 328 feet, and the nacelle height will be a maximum of 338 fest.
Consequently, the total turbine height will be a mexdmum 492 feet. The towers will be
painted white to make the structure visible to aircraft and to decrease visibility from
ground vantage points, {Co. Bx. 1 at 4041

Staff reports that Applicant conducted a visual assessment of the area within five
miles of the propesed project to consider the cumulative impacts of both the project
certificated in Buckeye Wind I and the proposed project, and finds that turbines would be
visible throughout most of the study ares, but, in spme arsas, hurbines would be partially
screened by buildings and vegetation (Staff Report at 22).

Staff further reports that visuel impacts vary depending on the distance between
the viewer and turbines, the number of turbines visible, the amount of sereening,
atmospheric conditions, and the presence of other elements such as utility poles and
commurication towers. Further, Staff notes that visual impact varies for each viewer
depending on the viewer’s value of the existing landscape, as well as his personal attitudes
toward wind power. {Staff Report at 22.)
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Champaign analyzes project visibility under a “worst-case” scenario, without
considering the screening effect of existing vegetation and structures, and determined that
the proposed project could potentially be visible in approximately 95.6 percent of the five-

-mile vadius study area. Continuing under the worst-case analysis, Champaign found that,

in most aress, the majority, 29 to 36, of the proposed turbines could be visible
Additionally, under the worst-case analysis, Champaign found that, at nighttime, the
proposed project could potentially be visible in approximately 93.2 percent of the five-mile
radius study area. Finully, Champaign stresses that this nighttime analysis Likely
overstates visibility because the analysis was based on the comservative assumption that
all turbines would be equipped with FAA warning lights, when actual lighting of turbines
typically resulis in warning lights being installed on about onethird %o one-half of the
turbines in a typical project. {Co. Ex. 1, Bx. Q at 28-29.)

Champaign’s analysis of project visibility factors in vegetation for a more accurate
reflection of predicted visibility. Corsidering vegetation, Champaign finds that BOTNE
portion of the proposed project would likely be visible by 84.4 percent of the area, and that
visibility would be eliminsted in small areas throughout the area containing blocks of
forest vegetation. Champaign further emphasizes that areas of actusl visibility are
anticipated to be more limited than indicated by the analysis due 1o the slender profile of
turbine blades, the effects of distance, and screening from hedgerows, street trees, and
structures, which were not considered in the analysis, (Lo FEx 1, Bx. Qat 29.)

Additionally, as part of the visual impact assessment, Champaign asserts that the
project will involve approximately 47 miles of collection systems to support the project’s
energy generation, but that 41.6 miles will be underground, and onty 5.4 miles overhead.
Champaign asserts that these lines will be a very minor visual component of the project as
these types of lines often run along rural roadways and will not appear oul of place in the
setting. (Co B 1, Bx. Q at 7-8.)

Champaign further explains that the substation will Ye located near the intersection
of Pisgah Road and Route 56 in the town of Union, which will be approximately 715 by
315 feet in size and will be endosed by a chain link fence. Champaign further asserts that
the substation will generally only be visible from foreground locations where natural
screening s lacking. (CoBx. 1, Bx. (Qat 8.)

UNU asserts that the proposed facility will destroy the commumity’s landscape, In
support, UNU contends that UNL witness Johnson will be able to see a1l 56 of the turbines
proposed from her property, in addition to approximately 50 turbines approved in the
Buckeye Wind I project. UNU cites UNL witness Johnson's testimony that the pulsing red
aviation warning lights will oblitevate the view of the night sky. Purther, UNIJ cites the
testimony of Champaign withess Mundt for the proposition that studies have shown the
appearance of a wind turbine can be perceived as intrusive and that the visual intrasion
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car inhibit restful recovery. (UUNU Br. at 39-40; UNU Reply Br. at 20, UNU Bx, 17 8¢ 5, 11;
Tr. at 2958-2859.) :

In its reply, Champaign asserts that UNL witness Johnson's testimony that she will
be able to see all of the approved twbines from her property is unfounded, as the visual
impact assessment, induded as Exhibit @ of the applcation, demonstrales that a
significant number of the turbines will be at least partiaily screened by trees and
structures, and because a cellular tower with red warning lights already exists near her
property. Additionally, Champaign denies that Champaign witness Mundt testified that a
wirsl twrbine's appearance can inhibit restful recovery, instead noting that the record
reflects an article was read into the record remarking that “[ilnability to disregerd visual
and audible intrusion possibly adds to the impression that the environment is unsuitable
for restoration.” Finally, Champaign contends that UNU has nio basis for claiming that the
turbines will destroy the community landscape, asserting that Champaign County is a
working agricultural landscape that is compatible with the facility. {Co. Reply Br. at 22.23;
Co, Ex. 1 ot 42; Tr. at 972-973, 2957.2958.)

The Board recognizes that the proposed facility would alier the community
landscape. However, the evidence in the record also demonstrates that: FAA warning
lights are typically installed on only one-third to one-half of turbines in a project; some
portion of the project would be visible in 84.4 percent of the ares, but actual visibility will
be more limited due to slender blade profiles, distance, and screening from hedgerows,
street trees, and structures; and the collection system will be primarily buried, with only
5.4 miles of collection lines planned overhead. Considering all of these factors, the Board
finds that the aesthetic impact will not be so negative that it will make the facility contrary
to the public interest, convenience, or necessity. (Staff Report at 22; Co. Ex. 1 at 4042, Bx.
{2 at 7-B, 28-29; Tr. at 972-973, 2957.2958.)

&, Shadow Flicker

Shadow flicker refers 1o the moving shadows that occur when an operating wind
turbine rotor falls between the sun and a receplor, Chemnpaign submits, as part of its
application, a shadow flicker report conducted by its consultant, edr Companies. (Co. Bx.
LEx.Patl)

Champaign notes that, the introduction to the shadow flicker report states that
shadow flicker does not ocour when fog or douds obscure the sun, or when the furbines
are not operating. Additionally, Champalgn asserts that, at distances of 1,030 meters or
greater, shadow flicker is essentially undetectable, Champaign explains that its shadow
flicker report utilized WindPRO, a computer modeling software package developed for
design and evaluation of wind projects, to input harbine coordinates, shadow
receptor/structure coordinates, topographic mapping, turbine specifications, joint wind
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speed and direction frequency distribution, and monthly sunshine probabilities. The
mode] then calculated the howrs of shadow Hicker for the turbine sites. Further,
Champaign indicates that the study utilized the GHID3 hurbine model, because, among the
turbines under consideration, this model represents the worst-tase scenario as to shadow
flicker. (CoFx. 1285, Ex. Pat 1-2.}

Champaign indicates that there are currently no national, state, county, or local
standards for acceptable frequency or duration of shadow flicker, but that it utilized 30
howrs per year as a shadow flicker threshold. Based on the resulis of the initial shadow
flicker analysis, Champaign’s congultant determined that, of the 880 structures within
1,300 meters of a proposed hurbine, 50 were expecied {0 experience greater than 30 hows
of shadow flicker per yemr. Of those 50 structures, there were 11 nonparticipating
residential structures, 7 of which were dassified as “pending” at the time of the
application, indicating that the respective landowner is articipated to become a
participant. Consistent with its objective of projecting the worst-case scenario, howeves,
Chasnpaign’s analysis considered the pending struchures, as their participation or
nonparticipation was tuncertain, {Co Fx. 1 at 83, B Pat 5.)

Champaign indicates that, regarding the 11 residential structures at issue, flicker
‘was projected under the indtial analysis, a worst-case scenario analysis, to range from 31 to
37 hours per year. However, Champaign notes that the initial analysis did not consider
the actual location or orentation of windows, or screening effects due to vegetation
anel/or buildings. When the screening effects of obstadies were considered in the chstade
analysis, § nonparticipating residential structures were expecied to receive greater than 30
hour per year of shedow flicker, ranging from 31 to 57 hours per year. Champaign
contends that this projection represents the worst-case scenario a8 far as turbine models
and that the analysis will be reconducted if a turbine other than the GEI103 turbine model
is chosen. Champaign also indicates that, based upon the cumulative impact of shadow
flicker of the Buckeye Wind I and Buckeye Wind I projects, Jess than a dogzen
nonparticipating receptors would be exposed 1o greater than 30 hours of shadow Hicker
per year. Purther, Champaign states that, if necessary, shadow flicker minimization
measures, including screening by vegetative planting or window reatments, and/or
curtailment of operation during select imes, will be utilized so that no nonparticipating
recepiors are exposed o more than 30 hours per year of shadow flicker. {Co. Bx. 1 at &7,
Ex. Pat 6.}

In its veport, Staff condirms that Ohio law does not provide standards for frequency
or duration of shadow 8icker from wind turbine projects.  Staff notes, however, that
international studies and guidelines from Germany and Australia have suggested 30 hours
of shadow flicker per year as the threshold of significant impact, or at the point at which
shadow flicker s commonly perceived as an armoyance. Purther, Sta#f notes that the
H-hour per year standard is used In at Jeast four other states, inchuding Michigan,
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Mew York, Minnesots, and New Hampshire. Staff also points out that this is the threshold
that has been applied in recent wind farm certificates in Ohio, Accordingly, Staff agrees
with Champaign’s use of a threshold of 30 hours of shadow flicker per vear in its analysis.
{Statt Report at 33.) .

Staff acknowledges that shadow flicker at certain frequencies may potentially affect
persons with epilepsy. However, Staff notes that flashing lights most Lkely to tigger
selzures are betwesn the frequency of 5 to 30 blade flashes per second, or hertz (Hz). In
the proposed project, Staff contends, the maximum wind turbine rotor speed would
equate to a frequency of approximately 0.9 Hz and, thevefore, #t would not trigger
seizures. ($aff Report at 34.)

Additionally, Staff recognizes that Champaign’s initisl shadow ficker analysis
indicated that fewer than one dozen nonparticipating residences were expected o
experience more than 30 hours of shadow ficker per year. Further, Staff recognizes that,
considering the cumulative impact of shadow flicker from the Buckeye Wind I and
Buckeye Wind 71, less than one dozen nonparticipating residences would be exposed to
greater than 30 hours of shedow flicker per vear by facility, Staff also finds that
Champaign's assertion that it will use shadow flicker minimization measures to ensure
nonparticipating residences are not exposed to more than 30 hours per vear of shadow
Bicker should be achievable. (Staff Report at 34.)

Staff recommends that the certificate be conditioned upon the requirement that
Champaign operate the facility so that no more than 30 hours of shadow ficker per year
are actually experienced at any nonparticipating semsitive recepior, including the
cumulative shadow flicker associated with both the Buckeye Wind [ and Buckeye Wind 11
projects. Further, Staff recommends that Champaign implement a complaint resclution
process through which complaints related to shadow flicker from the facility can be
resolved. (Staff Reportat 34.)

UNU contends that neither Champaign nor Staff presented a qualified expert
witness that could testify regarding the facility’s shadow flicker impacts. More
specifically, UNU argues that Champaign witnesses Speerschreider and Poore and Staff
witness Strom had no expertise in shadow flicker modeling. Additionally, UNU argues
that the shadow flicker modeling used by Champaign is fundamentally flawed because it
does not consider the actual size of the residences receptive to the shadow flicker, Further,
UNU argues that the proposed turbines will cast excessive shadow flicker on neighboring
land and residences and that the modeling used should have taken into consideration
entire nonparticipating properties, not just residential structures. UNU also argues that
Champaign’s proposed minbmization measures would force nonparticipating landowners
to accept changes to their property induding window treatments or shrubbery. Finally,
UNU contends that the condition proposed by Staff is unenforcesble because a member of
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the public could not be expected to determine whether the shadow flicker at a residence
was in compliance with the threshold, and that the condition is inappropriste because it
calls for additional modeling after the certificate is ssued. (UNU Br. at 52-53, 57-60; UNU
Reply Br. at 29-30; Co. Bx. 1, Bx. P at 4; Co. B 9 at -10; Tr. at 263, 540, 559, 2800.)

- In its reply brief, Champaign responds that both Champaign witnesses
Speerschnelder and Poore were qualified to discuss the facility’s shadow flicker impact.
Champaign points out that witness Speerschineider holds a bachelor of science (BS) in
physics, a bachelor of arts in environmental studies, a master of science (M.8) in
technology and policy, and an MSE. in materials scdence and engineering. Further,
Champaign indicates that witness Speerschneider has worked for Everpower since 2004,
with involvement in all facets of developed projects and operations. Next, Champaign
contends that witness Poore holds a BS. in mechanical enginesring and has been
employed in the wind industry for over 30 years. Further, Champaign contends that
witness Poore has extensive experience working around wind energy project sites and
turbines, and that an employee under his direction analyzed the shadow flicker studies.
{(Co. Reply Br. at 29-30; Co. ¥x. 5 a1 2; Co. Bx. 9 at 1)

In its reply brief, Staff also responds to UNU's arguiment, noting that it has been the
Board’s longstanding practice to allow an applicant to sponsor exhibits to the application
without the need for witnesses with specific knowledge thereof:

The Board notes that it is a long-standing practice in Board
proceedings for an applicert o sponsor exhibits to an
application through the testimony of a witness that is an officer
or experienced employes of the applicant. The Board has
adwmitted the testimony of a witness, and the related exhibits,
where the witness demonstrates that the exhibits or studies
were perforined at the applicant’s request, under the witness’
direct or indirect supervision, and that the officer is sufficiertly
knowledgeable about the information in the exhibit or study to
offer testimony. We have found this process o be an efficient
method by which to introduce large amounts of data necessary
to process certificate applications. Further, the Board notes
that, pursuarnt 40 Section 480607, Revised Code, the Board is
required to direct an investigation of the applcation and file a
written report of the investigation,

Buckeye Wind I, Opinion and Order (Mar. 22, 2010) at 12. Additionally, Staff points out that
the shadow flicker report in the application was performed at Champaign’s request, under
its witnesses’ direct or indirect supervision. (Staff Reply Br. at 16-18)



12-160-FL-BGN Hi-

bext, Champaign responds to UNU's contention that the shadow ficker study was
fundamentally flawed because the actual size of residences was not considered in the
aralysis, Champaign points out that the model used very conservative assumptions,
including turbines operating during all daylight hours and a receptor that was esposed o
light on all sides. Furthermore, the field analysis of obstacles that was conducted for the
11 receptors initially modeled to receive over 30 hours of shadow flicker per year. Az s
result of the effect of screening, three receptors were below the 30-hour threshold,
Champaign contends that, contrary to UNU’s claim, the use of a field analysis was
appropriate fo estimate the effect of soreening on the 11 residences, Champaign also
argues that the record does not support UNL's assertion that the 30-howr fhreshold should
apply to an entire nonparticipating property, rather than just vesidences. Champaign
conderds that Champaign witness Speerschneider testified that the 30-hour threshold has
resulted in few complaints at wind projects, causing the logical conclusion that shadow
flicker on other parts of a nonparticipating property will not be an issue. {Co. Reply Br. at
30-31; Co. Bx. 1 8t 86-87, Bx. P ot 2, 4; Tr. at 265.)

Further, Champaign contends that 5taffs recommended condition regarding
shadow flicker does not defer important siting issues, but enables Staff to enforce the
appropriate threshold of 30 hours of shadow flicker per vear for nonparticipating
residential structures. Finally, Champaign contends that this condition 8 enforceable
becauge shadow flicker can be predicied to the minute based on the location of the
receptor, turbine, and sun. Further, although UNU contends that Champaign’s proposed
minimization measures would force landowners to accept changes o their property,
Champaign points out that the condition does not require residents to undertake
unwanted mitigation steps. (Co. Reply Br. at 29-31)

The Board finds that, in Bght of their experience and educations] backgrounds,
Champaign witnesses Speerschneider and Poore were qualified to offer testimony
regarding the shadow flicker report in the application and that Staff witness Strom was
also qualified to discuss this portion of the Staff Report. The Board also notes that no
expert testimony on shadow flicker was presented by any other party. Further, the Board
finds that the evidence in the record demonstrated that Champaign’s shadow flicker
analysis utilized software commonly used and relied upon in the industry in order to
model projected shadow flicker and that only eight nonparticipating or pending
residences were projected to receive over the 3-hour threshold, even under conservative
assumptions that the turbines will operate during all daylight hours and that the receptor
will be exposed to lght on all sides. Further, although UNU again argues that the Board is
deferring important issues such as shadow flicker, the Board stresses that the shadow
flicker analysis considered the twrbine model under consideration that represents the
worst-case scenario as to shadow flicker. Thus, even if Champaign selects one of the other
turbines under consideration, the shadow ficker will not exceed the amount projected
unger the shadow Sicker report. Further, Condition (47) does not defer issues o Staff big
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reflects the Board’s determination of the appropriate amount of shadow flicker and gives
Staff the ability to enforce that determination against Champaign after the facility is
constructed. (Staff Report at 33-34; Co. Bx. 1 at 85-87, Ex. P at 1-6; Co. Fx. 5 at 2: Co. Fx. 9
at 1; Tr. at 265.)

Firally, although UNU argues that Champaign’s proposed mindmization measures
will require nonparticipating homeowners 1o take unwanted action, this is not the case,
Staff's recommended condition requires that Champaign operate the facility so that no
more than 30 hours of shadow flicker per year are experienced at any nonparticipating
sengitive receptor, and that a complaint resolution process be implemented through which
complaints related to shadow flicker can be resolved. Champaign has merely noted that
minimization measures can include screening by vegetative planting, window treatments,
as well as curtailment of operation during select times. Consequently, Champaign has not
asgerted that it intends to force changes to the property of unwilling participants, but has
lsted multiple methods to minimize shadow ficker at the eight receptors in question,
which indludes curtallment of operation during select times. The Board finds that, in light
of the intermittent nature of shadow ficker and the availeble mitigation methods, and
provided the cortificate issued includes Staff's recommended Condition (47), as modified
by the Conclusions and Conditions section of this Opindon, Order, and Cextificate, shadow
flicker concerns are not so excessive as to render the project contrary to the public interest
as required pursuant to Section 4906.10(4)(6), Revised Code. (Staff Report at 33-34; Co.
Bx. 1 at 85-87, Bx. P at 1-6.)

In support of its application, Champaign submits the testimony of witness
Mark Thayer. Champaign witness Thayer testifies that, in his opinion, the proposed
facility would have no impact on local property values, based upon a study be coauthored
conducted by the Lawrence Berkley National Laboratory (LBNL Study) that analyzed
7,458 single family residences before, during, and after wind farm development in the
United States (US.). Champaign asserts that the LBNL Study considered these sales by
uging multi-variable regression techniques, adjusted for the differences in each sale for
squate foolage, scenic views, current market conditions, and various other pridng
components in order that the ondy variable left was distance to a wind turbine, Further,
Champaign asserts that the LBNL Study underwent statistical studies to verify the resulis
in addition to being subject o peer review. Additionally, Champaign withess Thayer
utilizes four other empirical studies conducted since December 2009, known as the
Hinman Study, Carter Study, Clarkson Study, and Lempster Study, that also came to the
conclugion that, post operation/construction, there was no identifisble effect of wind
fareos on nearby vesidentia] property values. Champaign witness Thayer further explains
that there may be negative property value effects in the post-announcement,
preconstruction phase due fo anticipation stigma. However, he adds that the anticipation
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stigma may be a result of the publicity by opponents to the wind project, but that, once
construction is complete, prices will return o their former levels. {Co. Br. at 39-40; o,
Reply Br. at 32-34; Co. Bx. § a1 2-6, 19.)

UNU argues that, contrary to Champaign’s assertions, the project will substantially
reduce the value of neighboring land and residences. In support, UNU cites the testimony
of UNU witness Michae]l McCann, a professional appraiser, whe opined that the proposed
project will reduce the market value of properties in the immediate project ares by 25 to 40
percent. UNU witness McCann’s opinion was based upon his knowledge of actual repeat
and paired sales of residential properties near wind farms, as well as a study known as the
Lansink Appraisal Study., UNU also criticizes Champaign witness Thayer’s testimony,
arguing that his testimony focused on elaborate statistical regression studies that are not
reliable for determining property value related to wind power projects.  Further, UNU
eriticizes Champaign witness Thayer's use of the LBNL Study, arguing that the property
value impacts associated with hurbines were diluted because the data set incduded 7,459
separate property transactions near 24 wind farms in nine states. Additionally, UNU
argues that the LBNL Study excluded data on sales that were clearly affected by the
presence of turbines. UNU concludes that, due to property value concermns, the Board
should require a condition requiring Champaign to offer nonparticipating landowners
price protection with a property value protection agreement. (UNU Br. at 62-64; UNU
Reply Br. at 34-35; UNU Ex. 1Bat 9, 1312, 23; Tr. at 1083, 1085, 1087-88.)

Champaign replies that the Board should not rely on UNU witness McCann's own
study because: it was not controlled for the many variables that can affect prices; it utilized
a very small sample size that has not been tested for statistical significance; and UNU
witness MceCann lacks the formal education and field experience to be qualified to conduct
true statistical studies. Champaign points out that UNU witness McCarm testified that he
had no training in statistics, Jacked a college degree, and did not have a basic
understanding of regression analysis. Further, Champaign argues that, while UNLS
witness McCann's study is based on a hand-selected, small sampling of sales data, the
LENL Study relied wpon by Champaign witness Thayer is a peer-reviewed,
comprehensive statistical study that is more reliable because it considered 7,459 home
sales before, during, and after wind farm development. Additionally, Champaign points
out that, although UNU witness McCann criticized the LBNL Study for excluding certain
data poinis, he testified that he did not know why these sales were excluded from the
study or whether the data points were owtliers. Further, Champaign argues that UNU's
criticisms ignore the four other studies discussed by wimess Thayer. {Co. Brief at 40-41;
Co. Reply Br. at 32-34; Co. Bx. 8 a8 2-6, 19; Tr. at 10531054, 1057-1060, 1062.)

The Board is mindful that five studies were presented by Applicant demonstrating
that similar wind profects in other locations have not affected property values in those
areas and that two studies were presented by UNU demonstrating that wind projects in
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other locations have reduced the market value of properties in the immediate project area,
However, the Board finds that the lack of a control group in UNU witness McCarm's
study, small sample size, and lack of testimony on statistical significance lessen the
credibility of this study. In particular, the Board notes that the LBNL Study presented by
Champaign was a peer-reviewed, comprehensive statistical study that considered a much
larger number of properly transactions near 24 wind farms, with a control group.
Consequently, in light of the studies in the record, the Board finds more reliable the
studies evincing that similar projects in other locations have not affected property values
in those areas, and that concerns with property values do not render the project contrary
to the public interest, convendence, and necessity. Additionally, in light of fhe Board's
conclusion, the Board finds it is unnecessary to require Applicant to enter into a property
value protection agreement as a condition of the certificate. {Co. Fx. 8§ at 2-6, 19; Tr. at
1083-10534, 1057-1060, 1062.)

g Operatons Nolse

In its application, Champaign explains that the operational noise associated with
the facility will have a minimal impact on surrounding landowners, Champaign points
out that it sited twbine locations in order to keep the modeled sound level at
nonparticipating residences below the average sound level (Leq) for the site, plus
Sdecibels (dBA), consistent, noting this methodology is consistent with the Board’s
acceplable noise conditions in recently approved facility certificates. In support of its
assertion that the operational noise of the facility will provide minimal impacts,
Champaign relies on the modeling performed by Champaign witness Hessler, a noise
consultant. {Co. Bx. 1 at 73-74.} '

Champaign withess Hessler reasons that sound levels associated with furbine
rotors correlate with meteorological tower data on wind speeds, indicating that wind
speed accounts for the largest differential between turbine noise and background noise
levels. According to Champaign witness Hessler, the wind speed differential, known as
the eritical wind speed, resulis in 2 wind speed of 6 meters per second. In establishing a
righttime design goal, Champaign witness Hessler utilized the critical wind speed o
determine an average nighttime Leq of 39 dBA. Therefore, Champaign’s nighttime noise
design goal for the project, based on the average Leq of 39 dBA sound level, plus 5 dBA, is
44 dBA. (Co Ex. 1at76; Co. Bx. 11 at 7: Co. Bx. 11 at B

Champaign witness Hessler explains that his model focuses on the worst-case
scenario, meaning he assumes Champaign will select the noisiest turbine modsl (Nordex)
of the five being considered. The noise model indicates that, in order fo ackieve the 44
dBA design goal under the worst-case scenario, 16 of the turbines would need fo be
operated in low-noise mode to ensure sound levels below the 44 dBA. Champaign’s
application indicates that, while some property boundaries may experience dBA levels as
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high as 52 dBA, all nonparticipating residences will experience sound levels below 43
dBA, remaining outside the 44 dBA design goal. In addition, the application provides that
the majority of nonparticipating residences would experience levels lower than 40 dBA,
based on the worst-case scenario. (Co. Bx. 1 a8 76; Co, Bx. 11 at 7.}

In support of Champaign’s dBA design goal, Champaign witness Hessler explains
that complainis are rare when sound levels remain below 45 dBA, pointing out that the
rate of complaings for project sound levels between 40 and 45 dBA is only about 2 percent
of the population within 2,000 feet of a hubine. In addition, Champaign notes that the
World Health Organization (WHO) found that an outside noise level of 40 dBA is
equivalent to the lowest observed adverse effect level for night noise, and that the WHO
has a recommended interim target level of 55 dBA for outside night nofse. (Co. Bx. 11 at
7.3

Regarding LFN from turbines, Champaign indicates that modern wind turbines do
not generate significant LEN or infrasonic noise. ‘While Champaign witness Hessler
acknowledges that he is currently studying LFN and infrasound noise in a pending
Wisconsin proceeding; Champaign witness Mundt points out that there is no evidence fo
support the caim that noise from wind hurbines, induding infrasound noise, causes
adverse health effects. (Co. Bx. 1 2t 77: Co. Bx. 29 at 283

UNU opines that Champaign's proposed design goal of 44 dBA will cause
widespread discomfort, annoyance, sleep deprivation, and health disorders. In support of
its assertion, UNU relies on the testimony of Richard James, an acoustical engineer,
indicating that Champaign’s proposed nvise lmit is excessive, and Champaign's
methodology in caleulating its proposed noise Hmit is guestionable and contrary o
traditional acoustical engineering methodologies.  Specifically, UNU witness James
explains that the ambient background sound level must be messured to accurately reflect
existing nolse levels and should utilize the 190 metric as opposed to the Leg metric. UMD
explains that the L90 metric is preferable because it measures the guietest 10 percent of 2
time interval, filtering out short-term noise spikes. (UNU Br. at 21-29, Tr. at 786-785.)

UNU explains that Champaign witness Hessler's background sound readings were
inconsistent and varied substantially between the reading stations. UNU points out that
the daytime sound range varies as much as 11 dBA and the nighttime ranges were up to 10
dBA apart. In addition, UNU alleges that all ten noise stations were exposed to significant
noise sources, incduding harvesting machinery and roads, elevating the sound levels at the
sites. UNU also questions why Champaign witness Hessler disregarded the results from
one of the testing stations, noting that the average dBAs are essentially the same as the
averages from other monitoring stations.  While Champaign witness Hessler
acknowledged some of the wind noise in the background noise measurements result from
the sound of wind blowing fwough trees, UINU explains that the indlusion of leaf rustle in
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background noise measurements violates typical acoustic practices. (UNLU Br. st 2124
UM Ex, 19 a1 17 ‘

In addition, UNU states that Champaign witness Hessler's 190 background sound
level of 33 dBA is sigrificantly higher than his 29 dBA critical wind speed caleulation from
Buckeye I, and noticeably higher than UNL witness James’ measurement of 27 dBA. UNU
witness James explains that conditions in the project ares remain the same from the
previous background measurements, therefore, Champaign witness Hessler’s previous
study results should stll be valid. (UNU Br. at 24.-25; UNU Bx. 19 at 13.)

UNU also argues that the 180 metric is superior to the Leq methodology that
Champaign witness Hessler utilized in his study., UNU witness James explains that the
acoustical engineesing profession prefers the LS0 statistical sound level, which measures
the quistest 10 percent Interval and identifies the sound level available to mask turbine
noise. In addition, UNU witness James explaine that the L90 measure removes sporadic
neise spikes that could taint the Leq noise study, which instead focuses on the average
sound level during a specific measurement period. UNU notes that Champaign witness
Hessler's consulting firoy and his testimony in other proceedings supports the preference
for the use of the 190 metric, (UNLJ Br. at 26-28.)

UNU witness ames elaborates that Champaign’s proposed noise Hmits are flawed
as they focus only on measurements representing windy conditions, as stable atmospheric
conditions might result in light winds at ground level but sufficient wind conditions at the
level of the turbine blades to power the wind turbine. When stable atimospheric conditions
oecur, UNU explains that there is no ground level wind noise to mask the noise emitted
from the wind turbines. In addition, UNU questions whether the proposed project would
not exceed the design goal of 44 dBA and points out that Champaign witness Hessler
refied on computer modeling software that was not designed for wind turbines. UNU
proposes that the sound levels estimated by Champaign be increased by 5 dBA to more
accurately reflect actual noise levels, as supported by UNU witness James's testimony.
{UNU Br. at 31-32, 34; UNU Ex. 19 at 15-18; Tr. at 786-787.)

UNU proposes that a design goal of 35 dBA is more appropriate for the proposed
project. In support of its proposition, UNU witness James testifies that 10 percent of the
population experience annoyance with turbine noise levels of 30 to 35 dBA and this
incresses to 20 percent when exposed to turbine nolse of 375 to 40 dBA. In addition, he
states that up to 36 percent of the population experiences annoyance at sound levels above
40 dBA. In further support of UNU's proposed 35 dBA design Hmit, UNU witness James
points out that WHO recommends noise levels of 40 dBA or below, and the United States
EPA suggests a standard of 30 dBA at night for rural regions. Further, UNU opines that
Champaign’s model does not accurately represent s worst-case noise mode, as the Camesa
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97 model has no low nolse operating mode, and produces much louder noise than the
Mordex turbine model. (UNL Ex. 19 af 14, Tr. 27932784, 2946.)

In addition to its contentions with Champaign’s noise models conducted by
Champaign withess Hessler, UNU argues that Champaign failed to model or evaluate
LEN that is anticipated from the proposed project and, thus, failed to comply with Rule
4506-17-08(A)2)E), OAC, UNLI explains that the noise wind turbines produce is
primarily LEN, which travels further and with less attenuation over distance that higher
frequency noise. Not only is LFN guantification feasible, N explains, but UNL witness
James and other scousticians have measured LFN both ingide and outside of homes near
wind turbines and recorded substantially high levels of LEN. UNI adds that turbine
manufacturers have LFN test data that can easily be modeled in order to comply with Rule
4906-17-08{AY2)D), OLAC, (LINU Br. a1 35-38) '

UNL contends that, in addition to annoyance, turbine nofse can lead to health
disorders for neighbors living near the proposed project avea, In support of ite assertion,
UNU relies on the testimony of audiclogist Jerry Punch., UNU witness Punch explaing
that adverse health effects from noise begin between 30 and 40 dBA and worsen at 40 dBA,
as observed by WHO, with children and the elderdy being particulardly vulnerable.
Acoording to UNU witness Punch, audible sounds from wind turbines can not only cause
annoyeance but may also create stress, loss of concentration, loss of sleep, and may lead to
serious health consequences. (UNU Br, at 7-10; UNU Bx. 23 at 11-23.)

While UNU believes that the WH(Y's recommendation is important, UNU opines
that it would not provide sufficent protection for neighbors near wind turbines, because
turbine noise is more intrusive, as evidenced by Dr. Punch's inferview and visit with
families living near wind turbines. UNU witness Punch explains that one family suffered
from pressure, pulsations, and tinnitus when nearby wind turbines were operating. {UML
Bx 232120}

UNU contends that nonparticipating neighbors near the project foctprint could be
adequately protected from negative health consequences associated with turbine noise by
preventing any wind tubines from being located within 0.87 miles (4,594 feet) of
nonparticipating property owners. In support of its proposed 4,59 foot setback, UINU
wiiness Punch relies on two wind project studies that found residents located within 0.87
miles of 2 wind turbine suffered more health consequences than those Hving at distances
greater than two miles away., UNU witness Punch adds that the health scores divectly
correlate with nolse exposure levels, (UL Br. at 15-18; UNL Bx. 23 at 14-16.)

UNU also expresses comcern that the proposed nolse standards pertain to
residences of nonparticipating landowners, as opposed to nonparticipating landowners’
property lines. UNU reasons that the wind project should comply with appropriate noise
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standards at the property lines, not just the residences. UNU notes that even Champaign
witness Hessler concedes that Champaign's consideration of only residences in evaluating
nwise levels could discourage property owners from utilizing their entire property. (UNU
Br. at 38-39; Tr. at 744-745.)

Channpaign asserts that there is no epidemiclogical evidence that confirms that
residential proximity near wind hurbines can cause disease or sericus harm o human
health. In support of its argument that turbine noise will not cause health disorders,
Champalgn relies on the testimony of wilness Kermeth Mundt, an epidemiclogist.
Champaign witness Mundt explains that, while some people may find turbine nolse
distracting or annoying, there is no scientific or epidemiological evidence to support
UNLs claims that turbine nolse harms human health, Champaign witness Mundt adds
that it is Inappropriate to conclude there are any causal health effects il thers is
affirmative and qualitative sclentific evidence to support the premise. (Co. Ex. 29 at 17, 33
38.} '

Champaign argues that, not only ave there no causal relationships between turbine
noise and health disorders, but the evidence presented by UNLU witness Punch is not
credible and should be disregarded by the Board. Champaign witness Mundt explains
that UNU witness Punch relied on deposition transcripts from court proceedings to
develop his treatise and failed to offer any citations or conduct an appropriate peer review
in support of his opinions. Champaign adds that selfveported symploms are not
sufficient to support any causal connection and are urdikely 1o be objectively peer
reviewed by medical professionals. In addition, Champeign points out that, while UND
witness Punch may be an expert in audiology, he is not a medical doctor and does not
understand how infrasound can result in adverse health effects. (Co. Reply Br. at 34}

Champaign wrges the Board to disregard UNU’s suggestion of a proposed setback
of 0.87 miles, as it is unwarranted due to the lack of credible evidence supporting a causal
relationship between turbine noise and health problems. Specifically, Champaign points
out that UNU's reliance on a study conducted by Dr. Michael Nissenbaum falls short of
epidemiclogical standards, as it relied on self-reported measures and utilized subjectively
titled surveys to gather information. (Co. B 29 at 30.)

Champaign notes that Champaign witness Hessler utilized the 190 metric in taking
background measurements. Champaign explains that, while Champaign witness Hessler
used Leq measurements as well, UNU's arguments are misguided because the relevant
consideration is that the turbines are modeled for the project and the nightiime noise will
not exceed 44 dBA. In addition, Champaign argues that UNU's proposed sound Hmitation
of 35 4BA is unwarranted and umnecessary. Champaign poinds out that, while WHO s
noise guidelines are merely recommendations, they are at odds with UNLs
recopunendation.  Purther, Champaign provides that Champaign witness Hessler did
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address UNU’s concerns about stable atmospheric conditions in the adjudicatory hearing,
nwting that, while these conditions frequently occur, there are very few complaints, as long
as the long-term nolise level remains below 45 dBA. Co. Feply Br.at 12-14.)

Champaign responds to UNU's allegations of background noise inderference by
pointing out that Champaign witness Hessler spoke with the majority of property owners
about thelr property activities and that there were no known harvesting activities
occurring during the study. Champaign adds that UND's allegations of interference by
wind noise through leaves and grass is unfounded, as Champaign witness Hessler
indicated that there was a correlation between wind speed and the 190 background levels,
which increased as the wind speed incressed. Charmpaign witness Hessler explains that,
while there were some sound increases as 3 result of wind blowing through trees, it was
nevitable, considering measurements were taken over a period of 18 days. Champaign
puints to UNL witness James’ study in which he took background messurements in areas
with frees and hedges. Finally, Champaign notes that property line noise limits are
wrmnecessary, as the point of a noise regulation is to ventrol the nolse where people spend
the majority of their time, particularly at night, (Co. Reply Br. at 10-12; Co. Bx. 1, Fx. G at
26; Tr. at 774-775, 1168-1169.)

Furthermore, Champaign believes its application adequately addresses LFN and is
compliant with Rule 4906-17-08(AN2)b), O.AC. Champaign points out that several
sections in its application contain discussions of modeling on lower ends of the frequency
spectrum, as well as information on low frequency levels from wind turbines, including a
graph of field measurements indicating no sigrificant LFN levels as a result of furbine
operation, Champaign argues it is a stretch for UNU io use testimony of Champaign
witness Hessler from a separate state proceeding where he stated he was uncertain
whether homeowners were bothered by LFN nodse as supportive evidence that LEN will
be heard and lead to serlous health consequences. Accordingly, Champaign believes LFN
noise limits are unnecessary. {Co. Reply Br. a2 18; Co. Bx. 18t 77-78; Tr. ot 865-866.)

UNU contends that, despite concluding there is no causal relationship between
wind turbines and negative health consequences, Champaign wimess Mundt is
ungualified to formulate this opirdon because he has no fraindng in acoustics and has
never actually interviewed anyone suffering from health disorders due to wind turbine
noise.  UNU adds that Champaign witness Mundt admitted that #t is comunon for
epidemiciogists to have contrary opindons, and that it is impossible to perform a perfoct
epidemiclogical study., (UNU Br. at 17; UNU Reply Br. at 15; Tr. af 2863-2864, 2885-2586.)

Staff indicates that, upon review of Champaign’s noise modeling, it is unlikely that
the worst-case scenaric operation sound levels will generate nighttime noise levels above
&4 dBA for nonparticipating residences. In addition, Staff witness Steom explaing that, of
the two operating wind farms in Ohio, both of which have similar nolse conditions
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imposed, only two complaints have been received, one of which tumed out t be noise
coming from an outside source and not a wind twrbine. Nonetheless, Staff recommends
that, as a precaution, Champaign operste its turbines at no more than 44 dBA during
mighttime hours, and no more than the greater of 44 DBA or the actual measured ambient
Leg, plus § dBA, at the location receptor during daytime hours. In addition, Steff
recommends Champaign establish a complaint resolution process for any complaints that
may arise due to excessive noise. Staff also explaing that, while short-term deviations are
likely, because they are impossible to determine, it 5 especially importast o have a
complaint resolution process included in the certificate. (Staff Report at 59; Tr. at 2798-99)

Staff believes Champaign witness Hessler's nolse assessment was reasonable, Staff
acknowledges that both UNU witness James and Champaign witness Hessler utilized
different methodologies in establishing their noise models. However, Staff notes that there
is no uniform standard that exists in this field of study and, therefore, the Board showld
continue tw review the studies on a case-by-case basis. Staff adds that the focus should
remain on the fact that the likelthood of nolse complaints is minimal, as long as the
average sound level remaing below 45 dBA, regardiess of whether the Leq or 190 model is
adopted. Staff witness Strom explains that, of the two fully-developed wind farms in Ohio
with similar noise restrictions, only two complaints have been raised with Staff, one of
which was entirely unrelated to wind turbine noise. Staff explains that this supports the
assertion that sound levels below 45 dBA will result in minimal complaints. (Staff Br. at
19-25; Tr. at 279R8-2799.}

Furthermore, Staff explains the noise mitigation condition recommended in the
Staff Report will provide even more restrictive noise Bimitations during the nighttime
hours in order to ensure noise levels are properly mitigated for nonparticipating property
owners. Therefore, Staff recomunends the Board find that Champaign’s noise assessment,
coupled with Staff’s proposed noise condition, are reasonable. (Staff Report at 59; Staff Br,
at 42-43.) , ' o

UNU questions the validity of Staff's recommendations, noting Staff witness Strom
has no training in acoustical enginesring, and he was unawure that UNU witness Milo
Schaffner, who lives in the Blue Creek Wind Farm footprint, is experiencing discomfort
from the wind turbine noise, Regarding Staff’s noise recommendation, UNL opines that
both Champaign witness Hessler and TN witness James testified that the Board should
not use the Leg method 1o set the nighttime nolse standard. UNU adds that the condition
allows for short-term duration above the noise level and lacks nolse protection for
ronparticipating landowners’ entive premises. UNU points out that the condition again
wrongly relies on the Leq standard for daytime noise Bmitations, fails to employ an LFN
standard, and does not include the averaging period for calculating the Leqg lmite of the
turbine noige. (UNU Reply Br. at 17-19.)
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Champaign believes that, by establishing a set dBA Hmit during nighttime hours,
Staff fails to take into account potential increases in ambient noise that may coour during
periods of high winds. Champaign points out that Staff witness Strom agreed that turbine
noise may not be detectible # there is high ambient wind. (Co. Br. at 56-57; Co. Ex. 11 at B-
9 Tr. ot 2824-2825.)

The Board finds that, upon review of the record, # is apparent that no parly
disputes that operational noise is anticipated with the proposed project. There is dispute,
however, as to whether the anticipated noise levels a5 modeled by Champaign are
accurate and appropriste, and, if appropriate, whether any adverse effects contrary to the
public interest ave likely to oocur as a result of the facility's operational noise. The Board
must first determine if Champaign's background noise evaluation is velisble, If
Champaign's studies are deemed o be reliable, we must next comsider whether
Champaign’s design goal of 44 dBA is aligned with the public interest and consider
whether there is evidence to support a lowsr threshold or greater sethback requirements
than what is proposed. '

In beginning our analysis, we first look to the preconstruction background noise
study eonducted by Champaign, UNU alleges that Uhampaign’s noise study contains
serious flaws leading to biased modeling figures, however, we believe the record affirms
that Champaign's preconstruction background noise study is relisble. While TINU may be
correct in that the project footprint covers an area where farming machinery and grain
dryers could potentially influence background noise levels, Champaign witness Hessler
explaing that he was not aware of any such activity ocourring during the time of his study.
In addition, the photographs contained within Champaign's application support
Champaign witness Hessler’s assertion that harvesting was mostly complete at the time of
his study and there were no outlying readings to indicate potential influence of farm
machinery. Further, to the extent some of Champaign's stations may have been located
nesr trees or grasses, we note that it is inevitable that some stations may ocxasionally
include outdoor nolse from swrrounding vegetation. It is disingesruous for UNU to point
this out as a flaw when both Champaign. witness Flessler and UNU witness James
indicated at hearing that there was some degree of noise being observed as a result of
nearby vegetation and wildlife. Accordingly, we see no undue influence or biss in
Champaign's preconstruction background noise study. (Co. Ex. 1, Bx. O at 910; Tr. at
769-770, 775, 1168-1168.)

Turning to Champaign’s noise modeling, TINU and Champaign dispute whether
Champaign's use of the Leg metric was inappropriate in establishing background noise
figures. Although the evidence in the record indicates that the 190 noise metric is a higher
threshold by measuring the quietest 10 percent of a time interval, there is no credible
evidence that the use of the Leg to establish the background sound level is in anyway
unreasonable or inappropriate. Rather, the evidence presented focuses on the fact that
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because the 190 metric is a higher noise threshold it should be adopted. However, we
believe that the reliability of the Leq is still appropriate, as it represents an average
background sound level over a ten minute picture and, while we note that Champaign
witness Flessler concedes that he normally utilizes the 190 standard, the evidence
presented in this case supports our finding that the Leq is a reasonable standard. We
appreciate UNU's effort to promote the higher 190 methodology, but, ultimately, the
- record is devoid of any evidence that supporis a finding that the Leq is unreasornable or
that it is necessary for the Board to depart in our conclusion in this case from recent Board
precedent. We point out that the governing statute is devoid of any mandate that
applicants have to utilize a metric higher than the Leg, and we find that the Leqg metiic is
reasonable and protects the public interest, (UNLU Ex. 19 at 12-16; Tv. at 794, 795-797.)

_ Mext, the Board will determine the appropriate design gosal for the proposed
project. Initlally, we note that UNT, Staff, and Champaign all agree that the appropriste
starting point is to utilize a threshold of 5 dBA over the average ambient nighitime noise
level. Champaign and UNU propose ambient noise levels of 32 plus 5 dBA and 30 plus 5
dBa, respectively. Therefore, taking into consideration a 5 dBA threshold, UNU proposes
a goal of 353 dBA, while Champaign’s application proposes a goal of 44 dBA. Much of
UNLU’s rationale in support of the 35 dBA limit relies on its arguments that turbine noise
above 35 dBA causes unacceptable levels of anmoyance and sleep disturbance, which, in
turn, causes negative health consequences. Dlespite UNLUs attempts to persuade the
Board through the use of emotional rhetoric and the parade of negative scenarios that
oould occur upon approval of the proposed project, we find that UNUs evidence in
support of alleged health consequences lacks credibility. (Staff Report at 32-33; UNU Ex.
19at 13 Co. Bx. 11 a1 4-5.)

As Champaign witness Mundt points out, UNU's reliance on UNU witness Punch's
treatise is misguided, as the arfide not only failed to undergo proper peer review or
scientific analysis, but alvo relied exclusively on self-reported complaints or symptoms of
health effects, which casts doubt over the treatise’s findings. Likewise, UNLs refiarce on
Dr. Michael Nissenbaum's study in requesting a 4,594 foot setback from property
boundaries relies on selfveported health effects, and failed o meet epidemiclogical
standards to prove an achual causal connection between turbine noise and health effecis.
The Board carmot in good conscence find that health disorders are caused by wind
turbine noise based on UNU's reliance on studies that were not properly peer reviewed
and were formed on the basis of self-reporting. Accordingly, the Board finds that UNU’s
requests for a mindmum turbine setback of 4,594 feet and the Imposition of noise Hmits at
property lines be denied, as there is no record support for UNU's claims of adverse health
effects. As discussed below, we believe the inclusion of $1aff's recommended condition for
a nwoise complaint resclution process provides continued protection of the public interest
by providing a procedure that will ensure nonparticipating property owners’ use and
enjoyment of thelr property will not be compromised by the operation of the proposed
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facility. The Board emphasizes that the worst-case scenario noise lmits will be strictly
enforced and nonparticipating landowners will have a remedial process in the event noise
levels exceed what is approved herein. {Co. Reply Br. at 4; Co. Bx. 29 at 30.)

Turning back to UNUs request for a design goal of 35 dBA, UNU argues that, in
the absence of a reasonable noise limit, the proposed project will cause exireme annoyance
to neighboring landowners in the proposed project’s footprint. We understand UNLs
assertion that any new project may possibly cause incidents of annoyance, but we find
UNU's proposed limit of 35 dBA 1o be too extreme. As both UNU and Champaign
acknowledge, WHO determined that a nighttime sound level of 40 dBA is the threshold at
which sound goes from being relatively unnoticed to intrusive and annoying. Therefore,
based on the record, we find UNLIs proposed design goal of 35 dBA is unreasonably
restrictive.  The only other figure recommended in the record is the 44 dBA, which
Champaign proposes and Staff recommends. Based on the determination of the average
ambient nighttime noise level of 39 dBA, and upon the addition of 5 dBA to the nighttime
average, we believe a design goal of 44 dBA Is a reasonable and appropriate level that is
supported by the record in this case. The basis of this figure is consistent with both UNU
and Champaign’s agreement that a threshold of 5 dBA over the nighttime average is
appropriate, and s consistent with public policy, as approvimately 98 percent of the
population would take no issue of a project sound level between 40 and 45 dBA. We
vealize that this figure also means that the rate of complaints at sound levels of 40 1o 45
dBA is 2 percent. However, we believe that 5taff's recommended condition, which calls
for Chaumpaign to establish a complaint resolution process, will protect the public interest
by ensuring that nonparticipating residents will have an avenue by which their concerns
about unacceptable levels of noise for the proposed project can be resolved. (UNU Ex. 19
atll Co B 11at 7: T, at 738.3

We find that 5taff’s proposed complaint resclution process adequately addresses
UNU's concerns by protecting the population in the footprint in the event there are shori-
term deviations above the 44 dBA nighttime design goal and the overall 50 dBA design.
Furthermore, Staff'’s recommended condition also addresses UNUPs concems that
Champaign’s model does not represent a worst-case scenario noise mode, as this condition
mandates that Champaign cannot operate any turbine, regardiess of which of the five is
ultimately selected, at Jevels exceeding 44 dBA. at night. However, we agree with UNUJ
that Btaff's condition should include an Leg averaging system to define what a short-term
deviation is and, accordingly, we believe the condition should be amended to protect any
nonparticipating residents from an average Leq of 44 dBA over 2 60-minute time period.

Regarding UNU's allegations that Champaign's application fails to adewuately
address LFN, we first turn o the nule before us. Rule A906-17-DB(ANDL), O.AC,
provides that the applicant shall evaluate and describe the cumulative operation noise
levels for the wind facility when modeling the operational noise levels and, among other
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things, should consider LFN levels. Upon our review of the application, we belisve
Champaign adequately considers and addresses LN, In its application, Champaign’s
model input sound power level considers LEN emissions from the nioisiest turbine model
{(Nordex 100) and calculates frequency dependent propagation losses, including ground
and air absorption. Not only does Champaign include LEN in its modeling, but it
addresses the argument that turbines produce high levels of LFN by explaining that wind-
induced microphone error can cause false-signal indicators of LFN, even when a wind
turbine is not present In nofse calculations, Accordingly, as Champaign's modeling
adequately addresses the presence of LEN for the proposed project, we find an LFN limit
is unnecessary. Even if the record contained credible evidence indicating the presence of
LFI being emitted from wind turbines, the record confirms that there are no proven links
between turbine noise and adverse health effects. (Co. Bx. 1, Ex. O at 30-33, 35413

b Constructon Noise

Champaign indicates that construction activities associated with the proposed
project will be temporary in nature and, at most, sound levels ranging from 56 o 63 dBA
could vocur over several weeks at homes nearest to the furbine sites. Champaign notes
that the application indudes a proposal to mitigate noise by utilizing mufflers and Himiting
construction hours to normal working hours. {Co. Bx. 18t 70-72, 79}

Btaff notes that any adverse impacis of construction noise will be minimal as the
construction activities are temporary and intermittent in nature, and occur away from
most residential structures. Staff recommends that, in order to ensure impacts are limited
to daytime howrs, construction activities shall be limited to the hours of 700 am. to 700
pam. On brief, Staff recommends the addition of a provision that would allow night
construction, as long as it does not increase noise levels at sensitive receptors. (Staff
Report at 32, 57; Staff Br. at 40.)

Champaign requests a modification to Staff’s recommended condition to permit
construction that is safer during lower wind time frames that often ocour in the evening
hours past 7:00 pan.  In support of its request, Champaign explains that the Board
previously approved a similar condition in In the Matter of the Application of Black Fork Wind
Energy, LLC, Case No. 10-2865-EL-BGN, Cpinion and Order (January 23, 2012) (Black Fork).
{Co Bx. 5 at 24; Tr, ot 391-393.) _

UNU believes that 51aff’s proposal to allow night construction if # does not increase
noise levels to be a reasovable compromise and recommends the Board adopt the
condition (UNU Reply Br. at 19).

The Board concludes that, based on the tecord, Champaign has appropriately
considered potential construction noise Impacts associated with construction of the
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proposed project. While Champaign proposes to amend Saff's condition to allow for
nighttime construction of certain aspects of the proposed project, we agree with URU that
Staff’s proposal is an appropriste compromise. Staffs proposal not only allows for
congtruction, as long as it does not increase noise levels, but it protects neighboring
property owners from any nighttime noise disturbances. Accordingly, the Board finds
that the issue of construction noise, with the incdusion of 5taffs recommended Condition
{35}, a5 amended on brief, is not confrary to the public interest,

3, Conclusion

Based on our review of the record, the statutory requirements set forth in Chapter
4906, Revised Code, and the arguments raised by the parties in regard to setbacks in
general, as well as setbacks in relation to blade shear, ice throw, fire, assthetics, shadow
flicker, property values, and noise, the Board concludes, for the reasons more specifically
set forth above, that the setbacks for the proposed facility set forth in the application, as
modified herein, are appropriate and support a finding that the proposed project is in the
public interest, convenience, and necessity.

2. Communications Svstems Interference

In its apphication, Champaign states that it hired a contractor, Comsearch, to
conduct analyses of off-sir television reception, AM/FM broadcast station operations,
licensed microwave paths, and mobile phone carrier services in the vicinity of the project
area. (Co. Bx.1at153)

Oif-air television stations trapsmit broadcast signals from terrestrially located
facilities that can be received directly by a television receiver or house-mounted antenna.
According to the application, the results of the off-air televizion analysis indicated that
there are 127 off-air television stations within 150 kilometers of the project area. However,
stations most likely to produce off-air coverage to Champaign County are those Jocated at
a distance of 40.4 miles or less, Within this area, there are 24 lcensed and operating
stations. Thirteen of these stations include low-power digital stations or translators, which
typically have limited range and limited programming, The application states that the
turbines are lovated beyond the coverage area of all 13 low-power stations and translators;
thuss, where will be no impact to these stations, (Co, Bx. 1 at 153-154.3

Champaign also notes that it can be expected that the 11 full-power stations may
suffer some degradation of off-sir television signal reception once the proposed facility is
constructed, as a result of television signal attenuation or reflection caused by one or more
of the turbines. The application notes that this affect is due to the relative location of the
off-air television antenna, turbines, and the point of reception. The application further
notes that, based on the low number of channels available and, because the closest full
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power station is 29 miles away, it is unlikely that off-air television stations are the primary
mode of television service for the local communities. Mevertheless, Champaign asseris
that, if the proposed facility results in impacts to existing off-air television coverage,
Applicant will address and resolve each problem individually by offering cable television
hookups or direct broadeast reception systems. (Co. Ex. 1at 154.)

Regarding the AM/FM analysis, Comsearch identifies one AM station within

18.6 miles of the project, and notes that problems with AM broadcast coverage can cocur
when stations with directive antermas are located within 2 miles of turbines or when
stations with nondirective anternas are located within 05 mile. Conseguently,
Champaign notes that, as the closest AM station is 18.6 miles from the project, o
degradation of AM broadeast coverage is anticipated. Comsearch also determined that
two FM stations are located within 18.6 miles of the project, and notes that a separation
distance of 2.5 miles is recommended for FM stations. Champaign asserts that one FM
station is Jocated 2.47 miles from the nearest proposed turbine site, which mMay cause a
slight reduction in the range obstructed by the turbine; however, the area impacted
consists of approximately 14.8 acres of active farm fields, so there will be no loss of

coverage af any structure or roadway, (Co. Bx. 1 at 154-185.)

Microwave telecommunications systems are wireless point-4o-point links that
commiurnicate between fwo antermas and require clear line-of-sight conditions between
each antenna. The application provides that Comsearch found 14 microwave paths in the
vicinity of the proposed facility. Champaign states that, to assure an uninterrupted line of
communications, a microwave link should be dear, not only along the axis between the
center point of each anterna, but also within & mathematical distance around the center
axis known s the Fresnel Zone. The application indicates that Comsearch calculated a
worst-case Fresnel Zone for each of the microwave paths identified and determined that
none of the turbines conflict with microwave paths and no degradation of microwave
telecommurdcations is anticipated. (Co. Bx. 1at 155.)

Comsearch investigated the potential impact of wind turbines on mobile phone
operations in and around the proposed project. Comsearch found 18 mobile phone
services across thwee frequency bands and noted that phone sigoale are typically not
affected by physical structures because the widths of the signal are very wide and wrap
around objects.  Further, Comsearch found that the mobile phone network consists of
multiple base stations designed to shift adjacent base stations to make a connection.
Comsearch concludes that the presence of turbines would not require a special sethack for
signal obstruction consideration and that eleciromagnetic interference will not affect
mobile telephone service in the vidnity of the proposed faclity. (Co. Ex. 1 at 155-136,
Bx. T}
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The Staff Report indicates that wind turbines can potentially interfore with civilian
and mdlitary radar in some scenarios. Staff notes that a notification letter was sent o
Mational Telecommunication and Information Administration {NTIA)Y on Cctober 11, 2012,
and that NTIA provided plans for the proposed facility to the federsl agencies represented
in the Interdepartment Radic Advisory Committes, which did not identify any concerns
regarding blockage of communications systems. Therefore, Staff asserts that no impacts to
radar systems are expected, but asserts that Applicant should be required to mitigate any
such impacts if they are obeeyved during operation of the facility, as outlined in the
recommended conditions in the Staff Report. (Staff Report at 36; Co. Bx. 1 at 156

Urbana asserts that, in addition to television, radio, microwave paths, and mobile
phone operations, Champaign should also have included public safety communications in
s report. Urbana asserts that it will be implementing a Multi-Agency Radio
Communications System for volce communications in the near future, citing the testimony
of Urbana witness Mindy North, and contends that, although Comsearch reported that the
turbines will not affect mobile telephone service, any additional interference could delay
an emergency response. Additionally, Urbana asserts that techmological innovations could
pose new problems o public safely and contends that, consequently, the Board should
require a condition that Champaign perform an updated analysis of communications
impacts every two years and mitigate any impacts. In its brief, the County / Townships
join this argument, stating that the Board should require a condition to prevent
interference to the countywide 9-1-1 system due to concerns about potential interference
with wireless phone signals. (Urbana Br. at 9-11; Urbana Reply Br., Appendix A at 5
County/ Townships Br. at 16; City Ex, 11 at 2; Tr. at 1296, 1884

Champaign replies to the arguments made by Urbana and the County/ Townships
by noting that Staff’s recommended conditions to the certificate require Champaign o
complete a study and mitigate any interference it might discover. Champaign asserts that
these conditions are appropriate given that little to no interference was discovered as set
forth in the application, and that a reevaluation every two vears of the area would be
burdensome and unnecessary. (Co. Reply Br. at 47; Staff Report at 35-36.)

The Board notes that Staff's recommended Condition (50) requires Applicant to
mitigate all observed impacts to microwave paths end systems identified in the
communications studies. The Board also notes that Urbana witness North testified on
cross-examination that she had not reviewed the Btaff Report prior to being on the stand
and was not awsare that Staff and Applicant had concluded the turbines were not expected
0 affect mobile telephone service. Considering Staff's recommended condition and that
the communications study included with the application indicated that phone signals are -
typically not affected by physical structures; that mobile phone networks can shift adjacent
base stations to make a connection; and that electromagnetic interference will not affect
mobile telephone service near the proposed fadlity, the Board finds that Urbana’s and the
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County/Townshipy’ requested modification is unnecessary. (Staff Report at 36; Co. Bx. 1
at 183156, Ex. T; Tr. at 2184, 2192} -

4, Traffic and Trensporiation

According to the application, state and local roads in the vicinity of the proposed
project will experience increased traffic during construction due to delivery of materials
and equipment. As part of the application, Champaign caused 2 Route Bvaluation Study
to be performed. The study condudes that, while suffident infrastructure exisis via
primary and secondary roads to transport the huwrbine components, a number of
intersection and sharp curve radii improvements will be required. Additionally, the study
concludes that a transportation provider experienced with oversized loads will be engaged
in the final route study, which will be performed in conjunction with special hauling
permit processes for ODOT. {Co. Bx. 1, Bx. E at 1-2, 15

5. Landowner Leases

The Staff Report indicates that the construction of the facility involves lease of
private land from approximately 100 landowners, collectively comprising approximately
13,500 acres. Additionally, Staff notes that the standardized lease for this project includes
& 25-year term with an option to edend for two additional 10-vesr terms. Staff further
inddicates that the lease payments will be provided 1o local landowners participating in the
project and that Applicant expects such payments to enhance the ability of those in the
agricultural indusiry to continue farming. Finally, 2 consultant engaged by Applicant has
estimated total lease payments to be 975,000 per year. (Staff Report at 47; Co. Bx. 1 at 4,
141, Ex. G at 14.}

&. Roads and Brid

o

Champaign engaged Hull & Associates to conduct the preliminary Route
Evaluation Study. Champaign indicates that Interstate 70 and US. Route 33 will be the
primary roads used to access the project area. In addition, the roads used to transport
materials and equipment will be documented by video prior to comstructon
commencement and retummed o preconstruction condition after completion of
construchon. {Co. Bx. 1 a1 78, 156-159.)

The Staff Report notes that the delivery of materials and equipment will impact
local roads and that township and county roads could be damaged by construction and
material delivery equipment. Further, Staff indicates that some modifications to local
roads would be needed, including expansion of intersections, subsurface drilling and test
borings, temporary turnouts, and gravel access roads. Staff notes further that, once
deliveries are completed, temporary roads and gravel roads would be removed and
disturbed areas would be restored to previous conditions, unless requested otherwise by
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the property owner or county engineer, Staff recommends that conditions be included
that require Applicant to make all necessary improvements 1o roads used for the project,
repair sl damage to roads, and enter into 2 road use agreement with the county engineer.

{Staff Report at 29.)

The County/Townships acknowledge Staff's proposed road use agreement, but
contend that testimony from County/Township witness Wendel, County Enginesr for
Van Wert County, Ohio, demonsirates that negotiations for a road use agreement can be
lengthy and a “headache” for the parties to the agreement, as that was the witness's
experienice in Van Wert County, Further, the County/ Townships contend that the boards
of township trustess are responsible for township roads and they should be induded in
negotiations of road use agreements, Consequently, the County/ Townships contend that
the Board should establish a condition mandating Applicant to “meet the requirements” of
the relevant ownship, the county engineer, and the director of ODOT regarding the use of
roads and bridges, and to execute such agreement in writing. The County/Townships did
not submit complete wording for #ts proposed condition nor did they define the phrase
“meet the requirements.” {(County/ Townships Br. at 8-11; County Townships Reply Br. at
&-7; Tr. at 2319, 23352339 3

Urbana acknowledges that the preliminary route plan in the application shows that
turbine components will not be transported through Urbana, but contends that Staff's
proposed conditions regarding roads and bridges should be modified to indude the
Urbana city engineer, daiming that it is likely subcontractors will haul construction
materials for the project through Urbane (Urbana Br, at 6-7; Urhana Reply Br., Appendix A
at 23,

Champaign responds to the arguments of the County / Townships by contending
that the terminology used by the County / Township seems to be intended 1o automatically
hold Applicant to the requirements of the parties without any ability to negotiate the terms
of the agreement. Champaign submits that Staff’s proposed conditions are appropriate o
address any repair concerns. Further, Champaign points out that Staff's conditions
require Applicant to enter into a road use agreement with the “County Engineer{s) or
other appropriste public authorityl]” which could indude the relevant townghdp,
Additionally, Champaign argues that Urbana's recommendation that these conditions
include the Urbana city engineer is unnecessary because the prelininary route study in the
application shows that tubine components will not be transported through LUrbans.
Further, Champeign points out that, although Urbana has reised concerns as %o
subcontractors, those subcontractors would be subject to Urbana’s existing road
restrictions and the city has acknowledged that it can enter into road use maintenance
agreements with any subcontractors hired. (Co. Reply Br. at 46-47)
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The Board finds that Staff's proposed conditions requiring Applicant to repair
damage to government-maintained roads and bridges caused by construction achivity and
to enter indo a road use agreement with the county engineer(s) or other appropriate public
authority is reasonable and appropriate. The Bosrd is mindful of the County / Townships’
argument that negotiating a road use agreement could be lengthy or bothersome for
parties; however, the Board is undesr how requiring Applicant to “mest the
requirements” of various entities would alleviate these concerns and cultivele fair
negotiations. Additionally, the testimony of the County/Townships’ witness Shokouhi,
the Champaign County Engineer, reflected that he had not actually read 5taff’s proposed
conditions regarding the road use agreement prior to filing his testimony. Further, the
Board notes that Urbana could enter into road use maintenance agreements with any
subcontractors hired by Applicant. Upon consideration of all of the evidence of record,
the Board finds that Staff's proposed condition is the best practical option available to
ensure that the project serves the public interest, convendence, and necessity. (Co. Ex. T at
78, 156-159; Biaff Report ot 29; Tr. ot 1858-1859.)

7. Decompnissioning

In #s application, Champaign notes that commercial grade wind turbines have a
typical fe expectancy of 20 to 25 years and the cutrent trend in the wind industry is to
replace older wind energy projects by upgrading old equipment with more efficient
turbines. Where the turbines are nonoperational for an extended period of Hime, however,
Champaign explaing that they will be decommissioned. Champaign contends that
decommissioning indudes two components: removal of fadlity imgprovements and
financial assurance. According to Champsign, removal of the facility improvements
involves the dismantling and removal of the faciliies and other above-ground property
owned or instelled by Champaign. Below-ground property, such as foundations and
buried Hnes, will be removed to 2 minimum depth of 36 inches. This portion of the
decominissioning process also includes regrading disturbed areas and restoration of
siopes and contours fo their originel grade. Champaign goes on fo discuss financial
assurance and explains that Champaign will post and maintain financial assurance in the
amount of 35,000 per turbine prior to construction of each turbine untl] the facility has
been operational for one year. Thereafter, an independent and registered engineer will
estimate the total cost of decorumissioning and the net decommissioning costs {less the
salvage value of the eguipment). Champaign asserts that this per-turbine estimate will be
submitted for Staff review and approval after one year of operation and every third year
thereafter. After Siaff approval, Champaign will post and maintain financial assurance in
an amount equal o the net decommissioning costs. (Co. Bx. 1 28 159-160.)

Staff states that it is only appropriate to offset the total decommissioning costs with
the salvage value when no other person or entity holds a lien against the propesty.
Purther, Staff asserts that it is undear whether the $5,000 proposed by Applicant would be
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sufficlent financial assurance for the first year of the project.  Cornsequently, Staff
recommends seversl conditions to ensure availability of sufficient funds for
decommissioning, including Applicant’s: provision of a final decorunissioning plan to
Staff and the county engineer(s) at least 30 days prior to the preconstruction conference;
filing of a revised decommissioning plan with Staff and the county engineer{s) every five
years from the commencement of construction; complete decommmissioning of the facility
or individual wind turbines within 12 months after the end of the useful life; and removal
of turbines off site, removal of associated facilities, and removal of physical material, and
repair of damaged field tile systems. Further, Staff recommends a condition requiting
Applicant to retain an independent, registered professional engineer to estimate the total
cost of decomumissioning in current dollars, without regard fo salvage value of equipment,
comverted to a per-furbine basis and conducted every five years. Staff further
recommends that Applicant post and maintain for decommissioning an amount equal o
the per-turbine decomunissioning cost multiplied by the sum of the number of turbines
comsiructed and under construction. (Staff Br. at 45-46; Staff Report at 36, 80-62.)

In its brief, Champaign asserts its position that no decomnmissioning funds are
necessary in the beginning of turbine operation, citing the testimony of Champaign
witness Speevschneider that the possibility 2 newly built project would be
decommissioned is practically zero, because newly installed technology is o4l useful and
highly valuable. Consequently, Champaign argues that Staff should revise its proposed
condition regarding financial assurance. (Co. Br. at 29-30; Te. at 128, 133-134)

The County/Townships support Staffs proposed conditions regarding
decommissioning; however, they believe that the financial assurance posted should be
equal to the aggregate cost of decommissioning every planned turbine, not aolely the cost
of decommissioning for each turbine actuslly constructed or under construction, Further,
the County/Townships advocate that Applicant be required to file a revised
decomumissioning plan with Staff and the county engineer(s) every three vears instead of
every five years, citing the festimony of County/ Townships witness Knauth,
{County/Townships Br. at 11-1% County/Townships Reply Br. at 7-8; Tr. at 1377, 1384,
1386-1387, 1380.)

In its reply brief, Champaign responds to the County/ Townships” arguments,
contending that the County/Townships have failed o support their request that the
decommissioning plan be revised every three years and that this request is economically
unnecessary.  Further, Champaign contends that the County/Townships’ and Staff's
recommendations that the financial assurance posted should be equal to the iotal
decommissioning costs rather than on a per-turbine basis would require Champaign o
post money for turbines that may not yet be in existence. (Co. Reply Br. at 48.)



12-160-BL-BGN ‘ T3

In its reply brief, Staff points cut that its proposed condition matches financial
assurances 1o the actual turbines that must be decommissioned, both constructed or under
construction, which differs from the County/Townships’ argument that Champaign
should post financial assurance for sums to deconumission all turbines planned regardless
of the number constructed or under comstruction.  Staff asserts that the
County / Townships’ approach requires excessive assurances and costs, as it would require
financial assurance for turbines that may never be bullt. Purther, Staff submits that the
County/Townships’ request that a revised decommissioning plan be filed every thres
years, instead of five, is too short of a period, and that a five-vear period is consistent with
the Board’s most recent dedision in Black Fork, Opinion and Order (January 23, 2012) at 24~
25, 47-49. (Staff Reply Br. at 3; Staff Report at 60, 62.) |

The Board stresses that decomumissioning and the accompanying financal
assurance is an important lssue in this case. Having reviewed the proposals set forth by
Staff, Champaign, and the County /Townships, the Board finds that Staff's recommended
condition  vegarding decomunissioning should be adopted without the changes
recomnmended by Champeign or the County/Townships. Regarding Champaign's
arguments, the Board agrees with Staff that it is unclear whether the $5,000 proposed by
Applicant would be sufficient financial assurance in the first year of the project and that it
would be inappropriate to consider salvage value where another person or entity might
hold a lien against the property, Further, regarding the County/Townships’ argument,
the Bowrd agrees with Staff that the County/Townships’ proposed condition would
require Champaign to post fnancial assurence without consideration of the number of
turbines actually constructed or under corstruction, and would require a2 revised
decommissioning plan every three years, which is ton short to be practicable and does not
align with the Board's most recent decisions regarding decommissioning, The Board finds
that, with Staff's proposed Condition (52) regarding decommissioning and financial
assirance, the public interest will be protected. (Staff Report at 36, 60-62.)

8.

The Board emphasizes that, in considering whether the proposed project is in the
public interest, convendience, and necessity, we have taken into account that the renewable
energy generation by the proposed facility will benefit the environment and consumers.
Additionally, the Board notes that the proposed project will assist Ohio’s electric whilities
in meeting their renewable energy benchunarks required under statute. Further, in light of
the Board’s teview of the record, the Board finds that this project has been designed to
have minimal aesthetic impact on the local commranity. Purther, the Board finds that, with
respect to health and safety concerns, such as setbacks (including blade shear, jce throw,
shadow flicker, and noise), these concerns have been thoroughly considered and
appropriately addressed in the conditions cortained in the Condusions and Conditions
section of this Opinion, Order, and Certificate. Based upon our conclusions set forth
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herein, the Board finds the nature of the probable envirorumental impact has been
determined for the proposed project, consistent with Section 4906.10{ A2}, Revised Code,
and we find the application complies with all terms and conditions set forth within the
statute. In addition, we believe the facility, as modified by the Board and subject to Staff's
proposed conditions adopted herein, represents the minimum adverse environmental
impact consistent with Section 4906.10(A)(3}, Revised Code,

Further, in lght of the Board’s review of the record, the Board finds that, with
respect to communications, traffic, and transportation, the proposed project has been
designed to avoid any alteration of the resources available fo the community. Further,
with respect to traffic, road and bridge repair, and decommissioning, the Board finds that
potential impacts have been ascertained, and the conditions contained in the Condusions
and Conditions section of this Opinion, Order, and Certificate reguire the appropriate
financial assurances to ensure the community is not harmed by those aspects of the
proposed project. Based on our consideration of all of these issues discussed in the above
section, the Board finds that the proposed project serves the public interest, convenience,
and necessity, in accordance with Section 4906.1(AX6), Revised Code, provided
- Applicant adheres to the conditions set forth in the Conclusions and Conditions sechion of

this Opindon, Order, and Certificate.

Staff explains that, pursuant to Section 4806.10{A)(7), Revised Code, the Board must
defermine the facility’s impact on the agricultural viability of any land in an existing
agricultural district within the project area of the proposed facility. Staff further explains
that agricultural district land can be dassified such through an application and approval
process administered through local county auditors’ offices. Staff notes that, within the
area of the proposed project, a total of 1546 acres of permanent impacts would ocour to
agricultural district Jand, but that these impacts would not affect the agricultural district
designation of any of the propertics within the project area. (Sta#f Report at 49)

Staff further notes that construction-related activities such as vehicle traffic and
materials storage could lead to temporary reductions in farm productivity caused by crop
damage, soll compaction, broken drainage tiles, and reduction of planting space.
However, Staff reports that Champaign has discussed and approved the siting of -facility
components with landowners in order to minimize these impacts and also intends to take
steps 10 reduce impacts to farmland including: repairing any drainage tiles damaged
during construction, removing construction debris, compensating farmers for lost Crops,
and restoring temporarily impacted land to its original use. Additionally, Staff notes that,
after construction, only the agricultural land assocated with turbines and access roads
would be removed from farm production. Staff condudes that the impact of the propossd
facility on the viability of existing agricultural land in an agricultural district has been
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determined and, therefore, complies with the regquirements specified in Section
4906.10(A)7), Revised Code, provided that any certificate issued by the Board for the
proposed facility includes the conditions specified in the Sta#f Report. (Staff Report at 49.)

Initially, the Board notes that no intervenor raised any concerns regarding Section
4906.30{AN7), Revised Code. The Board concludes that, in accordance with this section,
the impact of the proposed facility on the viability of existing farmland and agricultural
districts has been determined and the impact will be minimal. Therefore, the Board finds
that the proposed project comphies with Section 4906.10{AY7), Revised Code, provided
Applicant adheres to the conditions set forth in the Condlusions and Conditions section of
this Opindon, Order, and Certificate,

H.

In its veport, Siaff notes that, pursuant to Section 4906.10(AX8), Revised Code, a
proposed facility pwst incorporate maximun feasible water conservation practioss,
considering available technology and the nature and economics of the various altsmatives,
Staff indicates, however, that wind-powered electric generating facilities do not utilize
water in the process of electricity production; therefore, water consumption associated
with the proposed project does not warrant specific conservation efforts. Staff Further
notes that a potable water supply would be provided to the operations and maintenance
building for project and personal needs of employees, but that the amount of water would
be mindmal, Consequently, Staff recommends that the Board find that the requirements of
Bection 4906.10(A)(8), Revised Code, are not applicable to this project. (Staff Eeport at 30.)

The Board, initially, notes that no intervenor raised concerns with this criterion.
Accordingly, upon consideration of Staffs recommendation, the Board concludes that
Section 4906.10(A)8), Revised Code, does not apply 1o the proposad project.

L {Mher Issues

1. Emergency Servives

Urbana raises concerns perfaining to the ability of local emergency services o
respond 10 emergency incidents at the site of the proposed project and asserts that a
condition should be included reguiring each turbine to display 2 24-howr toll-free
telephone number to report emergencies. Further, Urbana contends that a condition
should be induded that requires each fire department to be provided with a copy of the
manufacturer’s turbine safety manual. Finally, Urbana asserts that its local fire and rescue
first responders will need to be able to respond o emergencies that may occur at turbines,
Consequently, Urbana contends that Champaign should provide annual training and
equipment to first responders af its own expense, as well as overtime compensation for
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first responders for time spent in tradning. (Urbana Br. a1 5, 7-8; Urbana Heply Br. at 3-4;
Tr. at 2218, 2224

Champaign responds that it should not be required to display a telephone number
on each turbine for emergencies because the area swrounding each turbine will be
restricted, making an emergency number superfluous. Purther, Champaign contends that
it should not be required to provide turbine safety manuals to local first responders
because such manuals could be confidential and Champaign might not be allowed to
distribute them to first responders. Champaign also points out that it will be required o
house a copy of the most curent safely manual in the facility's operations and
maintenance {O&M) building, which it argues renders the city’s request UTNEOessary.
Finally, Champaign points out, as reflected in the record, Champaign holds annual
training for first responders and will provide wraining for first responders in Champaign
County. In addition, Champaign notes that Stafs conditions require Applicant to submit
a fire protection and medical emergency plan to be developed in consultation with first
responders. Champaign asserts that, rather than mandate the purchase of equipment, the
better practice is to allow Champaign and the first responders fo develop a plan to
determine what equipment, if any, is necessary and appropriate. (Co. Reply Br. at 48-49;
Tr. at 42-43.)

The Board finds that the conditions proposed by Urbana regarding toll-free
telephone numbers and provision of turbine safety manuals are reasonable and serve the
interest of public safety. Consequently, the Board has incorporated the requirements info
Conditions {70} and (71). Regarding the confidentiality of turbine safety marals, the
Board nutes that the public version of the application in the record contains safety manuals
tor GE, Nordex, and REpower. Should a more recent safety manual for the manufacturer
of the turbine selecied, or the Gamesa safety manual, if the Gamesa turbine model is
selected, contain confidential information, Applicant should enter into an appropriate
protective agreement with first responders. Regarding Urbana’s proposal that Champaign
provide mandated equipment (o first responders, the Board agrees with Applicant that
Staff’s proposed condition requiring creation of an emergency plan in consultation with
first responders is the more appropriate mechanism o permit Champaign and the fivst
responders to determine what equipment is necessary.

ya Surveillance Cameras

UNU contends that some wind farms install surveillance cameras on their turbines
that are sometimes used to waikch neighboring properties, citing the testimony of UNU
witness James. UNU argues that this would violate the privacy of nearby neighbors.
Although UNU acknowledges that Champaign witness Speevschneider denjed any indent
to install surveillance cameras on the turbines in the proposed project, UNU contends that
the certificate should contain & condition prohibiting surveillance cameras in order to
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prevent Champaign from spying on its neighbors, (UNU Br. at 60-61; UNU Ex. 19 at 32;
Tr ot 199-200.)

Champaign notes that Applicant has no plans to install surveillance cameras on the
turbines and that it does not object to 2 condition prohibiting installation of surveillance
camneras for surveillance of neighboring properties. However, Champaign contends that &
is uncomfortable with a blanket ban on cameras because it may be helpful to nstall
cameras at some point for safety purposes. Champaign asserts that, if safety reasons arise,
it will work to ensure neighbors’ privacy is not invaded. {Co. Reply Br. at 49; Tr. at 195-
201

The Board agrees that Champaign should not be permitted to install surveillance
cameras for any reason other than operationsl needs, such as safety or security, Should a
justifiable operational resson arise and Champaign believes it is necessary fo install
surveillance cameras on any of the turbines, Champaign must notify Staff prior to such
installation and tske measures to ensure no invasion into the privacy of neighboring
properties. The Board has created Condition (69) to advance this objective.

3, Changes in conditions after certificate issuance

UNU contends that Staff's recommended conditions would allow Champaign to
relocate Turbines B7 and 91 without a hearing, as long a8 they were distanced a minimum
of 130 percent of the sum of the hub height and rotor diameter from occupied structures,
and that Charmpaign has also requested to relocate Turbines 79 and 95 in a similar marmer.
UNU states that allowing Champaign to relocate these turbines sfter issuance of the
certificate and without a hearing would viclate due process rights of affected landowners.

{LINU Reply Br. at 39-40.)

As the Board previously stated in the sections regarding blade shear and ice throw,
Staff found in its report that proposed Turbines 79, 87, 91, and 95 do not comply with the
setbacks Staff has recommended for the proposed project, due to proxdmity io
norparticipating residences and/or arterial roads. Despite Staff's and Champaign's
recommended conditions permitting relocation and/or resizing of these turbines, the
Board made a finding in Section VIHFY2), Setbacks, that proposed Turbines 79, 87, 91, and
95 shall not be constructed. Additionally, the Board notes that, consistent with the Board's
procedure as summarized in Section I, Procedural Process, should Champaign wish, in
the future, to relocate any of the turbines approved in this order or to use a turbine model
not considered in this order, Champaign must file an amendment application pursuant to
Section 4906.06, Revised Code,
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CONCILUSION AND CONDITIONS:

The Board has considered the record in this proceeding, and the interests and
srguments of each party. Based upon the record, the Board finds that all of the criteria
esteblished in accordance with Chapter 4906, Revised Code, are saficfied for the
construction, operation, and maintenance of the facility as described in the application
filed with the Board, subject to certain conditions proposed by Staff and other parties, and
modified herein. In addition, upon review of the record and certain issuce raised in this
case, the Board finds that certain requirements delineated in this order are appropriate. To
the extent that a request to amend » particular condition or to supplement the conditions is
not discussed or adopted in the conditions set forth below, it is hereby denfed.
Accordingly, the Board approves the application and hereby issues a certificate to
Champaign for the construction, operstion, and maintenance of the proposed facility,
subject to the conditions set forth below;

(1) The facility shall be installed a2s presented in the application,
and as modified and/or darified by Applicant’s supplemental
filings and the recommendations in the Staff Report, as
modified and adopted in this Order.

(2}  Applicant must utilize the equipment and construction
practices as described in the application and as modified
and/or clarified in supplemental filings, replies to data
requests, and recommendations in the Staff Report, as modified
and adopted in this Order.

{3} Applicant must implement the mitigation measures a3
described in the application and as modified and /or darified in
supplemental  flings, replies to data requests, and
recommendations in the Staff Report, as modified and adopted
in this Order,

(4}  Applicant must conduct a preconstruction conference prior to
the start of any construction activities. Staff, Applicant, and
representatives of the prime contrackor and all subcontractors
for the project must attend the preconstruction conference, The
conference must include a presentation of the measures to be
taken by Applicant and contractors to ensure compliance with
all conditions of the certificate, and discussion of the
procedures  for onesite investigations by Saff during
construction. Prior to the conference, Applicant must provide a
propused conference agenda for Staff review. Applicant may
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{5}

(6)

7

&

stage separate preconstruction meetings for grading veesus
clearing work.

At least 30 days prior o the precomstruction conference,
Applicant must have in place a complaint resolution procedure
0o address potential public grievances resulting from project
construction and operation. The resolution procedure must
provide that Applicary will work o mitigate or resolve any
issues with those who submit either a formal oy informal
complaint and that Applicant will inunediately forward
complaints to Staff. Applicant must provide the complaint
regolution procedure to Staff, for review and confirmation that
it complies with this condition, prior to the preconstruction
conderence.

At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and acceptance, one
set of detailed engineering drawings of the final project design,
including the wind turbines, collection lines, subsiation,
temporary and permanent access roads, any crane roules,
construction staging aveas, and any other associated facilities
and access points, so that Staff can delermine that the final
project design is in compliance with the terms of the certificate.
The final project layout must be provided in hard copy and a8
geographically refevenced electronic data. The final design
must include all conditions of the certificate and references at
the locations where Applicant and/or its contractors must
adhere 10 a specific condition in order to comply with the
certificate.

If any changes are made io the project layout after the
subrmission of final engineering drawings, all changes must be
provided to Staff in hard copy and as geographically
referenced  elechronde  data. ALl changes outside the
environmental survey aress and any changes within
environmentally sensitive aress will be subject to Baff review
and acceptance, to ensure complisnce with all conditions of the
cartificate, prior to construction in those areas.

Withinn 60 days after the commencement of commercial
operation, Applicant must submit o Staff a copy of the as-built
specifications for the entire facility. If Applicant demonstrates
that good cause prevents it from submitting a copy of the

I8
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{5}

(4

(11

(12)

{13}

(14

(15

as-built specifications for the entire facility within 60 days after
commencement of commerdal operation, it may request an
extension of time for the filing of such as-built specifications.
Applicant must use reasonable efforts to provide as-built
drawings in both hard copy and as geographically referenced
glectronic data.

Any wind turbine site approved by the Board as part of this Opinion,
Order, and Certificate, but not built as part of this project, may be
available for Board review in 3 future case,

I construction has comumenced at a turbine location and it is
determined that the location s not a viable turbine site, that site must
be restored to its original condition within 30 days from such
determination. If Applicant believes it is prevented from completing
the site restoration within 30 days, it must file a motion for extension
of time for completing such site restoration.

At least 60 days before the preconstruction confevence, Applicant must
file a letter with the Board that identifies which of fhe turbine models
listed in the application has been selected. I Applicant selects the
GEI03 turbine model, Applicant must submit a complete copy of the
marwafacturer’s safety manual or similar document to Staff.

The certificate shall become invalid if Applicant has not commenced a
continuous course of construction of the proposed facility within five
years of the date of journalization of the certificate,

As the information becomes known, Applicant must provide to Staff
the date’ on which construction will begin, the date on which
construction was completed, and the date on which the facility begins
cominercial operstion.

Applicant shall not comamence any construction of the facility until it
has a signed interconmection service agreement with PJM, which
includes construction, operation, and maintenance of system upgrades
necessary to reliably and safely integrate the proposed generating

facility into the regional ansmission system. Applicant must provide

either a letter stating that the agreement has been signed or a copy of
the signed interconnection service agreement to Staff.

Prior to commencement of any construction, Applicant must prepare a
Fhase I cultural resources survey program for archaeological work
within the construction disturbance area, in consultation with Staff and
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the OHPO. ¥ the resulting survey work disdoses a find of cultural or
archasological significance, or a site that could be eligible for indlusion
in the NRHP, then Applicant must submit a mitigation plan to the
Board.

(16) Frior to commencement of any construction, Applicant must develop a
cultural resource avoidance plan in consultation with Steff and the
OHPO, detailing procedures for flagging and avoiding all potentially
NEHP-eligible archacological sites in the project ares, which shall be
reviewed by Staff for confirmation that it complies with this condition.
The avoidance plan must alse contain measures to be taken should
previcusly unidentified archaeological deposits or artifacts be
discovered during construction of the project.

(17}  Prior to commencement of construction, Applicant must develop a
historic preservation mitigation plan in consultation with 5taff and the
OHPO, detailing procedures  for promoting the continued
meaningfulness of the survey area’s rural history, which shall be
reviewed by Staff for confirmation that it complies with this condition.

(18) No commercial signage or advertisements may be located on any
turbine, tower, or related infrastruchure. I vandalismn occurs,
Applicant pust remove or abate the damage within 30 days of
discovery to preserve the aesthetics of the project. I Applicant does
not believe the removal or abatement can be completed within 30 days
of discovery, Applicant must request an extension of time for the
rereoval or abatement of damage. Any abatement other than the
restoration to prevandalismn condition is subject to review by Staff to
ensure compliance with this condition.

{18} Applicant must have a Staff-approved envivorumental specialist on site
during construction activities that may affect sensitive aress, as
mutually agreed upon between Applicant and Staff, and as shown on
Applicant’s final approved construction plan. Sensitive arvess include,
but are not Hmited to, aress of vegelation dlearing, designated
wetlands and strearns, and locations of threstened or endangered
species or their identified habitat. The environmental specialist must
be familiar with water quality protection issues and potential
threatened or endangered species of plants and animals that may be
encountered during project construction.

{20  Applicant must contact Staff, ODNR, and the U5, Fish and Wildlife
Service (USFWE) within 24 howrs if state or federal threatened or
endangered species are encountered during construction activities.
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Congtraction activities that could adversely impact the identified
planis or animals must be halted untll an appropriate course of action
has been agreed upon by Applicant, Staff, and ODNR in coordination
with the USFWS. Nothing in this condition shall preclude agencies
having jurisdiction over the facility with respect to threatened or
endangered species from exercising their legal authority over the
facility consistent with law.

{21)  Applicant must adhere to seasonal tree culting dates of November Ist
through March 3ist for removal of trees, if avoidance measures cannot
be achieved.

{22} Applicant must implement all conservation messures and conditions
outlined in the final HCP and USFWS TIP. Applicant must also
implement all conservation measures and conditions outlined in the
USEFWS draft enviromment tmpact statement (FIS), HIS Mo, 20120211,
which is subject to inclusion as an enwironmental commitment in the
USFWS Record of Decdision. Following USEWS and/or ODNR
approval of any modifications to the Avian and Bat Protection Plan,
Applicant must implement the draft conditions in the Avian and Bat
Protection Plan, a8 amended.

(23}  Applicard shall not work in the types of streams listed below during
fish spawning restricted periods {April 15th to June 30th), unless a
walver is sought from and issued by ODNR and approved by Staff
releasing Applicant from a portion of or the entire restriction period.

{a)  Class 3 primary headwater streams (watershed <
one mil}

(b}  Exceptional Warmwater Habitag
{c Cﬂl&water Habitat
{d}y Warmwater Habitat

{e}  Sweams supporting threatened or endangered
Species

{24} Sixty days prior to the first furbine becoming operational,
Applicant shall submit a post-construction avian and bat
monitoring plan for ODNE-DOW and Staff review and
confirmation that it complies with this conditfon. Applicant’s
plan must be consistent with ODNR-approved, standardized
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(25}

(26)

protocol, as outlined in ODNE's On-Shore Bird and Bat Pre- and

- Post-Comstruction  Monitoring  Protocol  for  Commercial  Wind

Energy Facilities in Ohio. This indudes having a sample of
turbines that are semrched daily. The post-construction
monitoring must begin within two weeks of operation of the
first turbine and be conducted for 2 minimum of two seasons
{April 1st to MNovember 15th), which may be split between
calendar years. If monitoring is initiated after April 1st and
before Movember 15th, then portons of the first season of
moritoring must extend into the second calendar year (g,

start monitoring on July 1, 2013, and continue to November 15,

2013; resume monitoring April 1, 2014, and condinue to june 30,
2014).  Applicant may request a waiver of the second
monitoring season. The monitoring start date and reporting
deadlines will be provided in the ODNR-DOW approval letter
andl the Board’s concurrence letter. If it is determined that
sigrdficant mortality, as defined in ODNR's approved,
standardized protoowls, has ovcurred to birds and/or bats, or &
state-listed species iz killed, then QODNR-DOW and Staff will
require Applicant to develop and implement a mitigation plan,
¥ required, Applicant shall submit 2 mitigation plan to the
ODNE-DOW and Stalf for review and confirmetion that it
complies with this condition within 30 days from the date
reflected on ODNR's letterhead, in coordination with Staff, in
which ODNE-DOW is requiting Applicant to mitigate for
significant mortality to birds and/or bats. Mitigation injtiation
timeframes shall be outlined in the ODNR-DOW approval
letter and Staff's concurrence letter.

Applicant must conduct s presence/shsence suvey for the
presence of the Eastern massasauga ratilesnake at the -acre
wetland. The survey must be conducted by an USFWS- and
ODNR-approved  herpetologist. ¥ FHastern massasauga
rattiesnakes are not detected, then no further avoidance and
minimization measures are required. If Eastern massasaugas
are detected, or if a survey is not conducted, then presence of
this species will be assumed and Applicant must implement
USFWS- and ODNR-approved avoidance and minimization
measures for protection of this species.

Applicant must restrict public acoess to the facility with
appropriately placed warning signe or other necessary
IEAFUTes.
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(27}  Applicant must ensure all transportation permits are obtained

(28}

prior to transport.  Applicant must coordinate with the
appropriate authority regarding any temporary or pertanent
road closures, lane closures, road access restrictions, and traffic
condrol mecessary for comstruction and operation of the
proposed facility, Coordination must include, but not be
limited to, the county engineer, ODOT, local law enforcement,
and health and safety officials. This coordination must be
detalled as part of a final traffic plan submitted to Staff prior to
the preconstruction conference for review and confirmation
that it complies with this condition.

Applicant must provide the final Champaign County delivery
route plan and the results of any traffic studies to Sta# and the
county engineer(s} 30 days prior to the preconstruction
conference. Applicant must complete a study on the final
equipment delivery route to defermine what improvements
will be needed in order to transport equipment to the wind
turbine construction sites.  Applicant must make all
improvements outlined in the final delivery route plan prior to
equipment and wind turbine delivery. Applicant’s delivery
route plan and subsequent road modifications must indude,
but not be limited to, the following:

{a} Perform a survey of the final delivery routes o
determine the exact locations of vertical
constraints where the roadway profile will exceed
the allowable bump and dip specifications and
outline steps to remedy vertical constraings,

(b} Identify locations along the final delivery routes
where overhead wtility lines may not be high
enough for over-height permit loads and
coordinate with the appropriate utility company
if lines must be raised,

(¢} Identify roads and bridges that are not able o
support the projected loads from delivery of the
wind turbines and other facility components and
make all necessary upgrades,

(d) Identify locations where wide furns would
require modifications to the roadway and/or

83
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(29)

(&0}

surrounding  areas and make all necessary
alterdtions. Any alterations for wide turns moust
be removed and the area restored o ifs
precongtruction  condition, undess  otherwise
specified by the county engineer{s).

Applicant must repair damage o government-mainisined

{public) roads and bridges caused by construction activity. Any

damaged public roads and bridges must be repaired promptly

to their preconstruction state by Applicant under the guidance

of the appropriate public authority.  Any ‘temporary

improvements must be removed, unless the county engineer(s)
request that they remain, Applicant must provide finandial

asgurance to the Board of Comunissioners of Champaign

County that it will restore the public county and township.
roads in Champaign County it uses to their preconstruction

condition. Applicant must also enter into a road use agreement

with the county engineer(s} or other appropriate public

authority prior to construction and subject to Staff review and

confirmation that it complies with this condition. The road use

agresment must contain provisions for the following:

{a) A preconstruction survey of the conditions of the
roads, :

{ty A post-construction survey of the condition of the
roads.

{3  An objective standard of repair that obligates
Applicant 1o restore the foads o the same or
better condition as they were prior fo
construction.

{d} A timetable for posting of the construction road
and bridge bond prior o the use or transport of
heavy equipment on public roads or bridges.

The facllity owner and/or operator must repair damage to
government-maintained (public) roads and bridges caused by
decommissioning activity., Any damaged public roads and
bridges must bhe repaived promptly o their
predecommissioning state by the fadlity owner and/or
operator under the guldance of the appropriate public
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{31)

(32)

authority. Applicant must provide financial assurance to the
Board of County Commissionere of Champaign County that it
will restore the public roads and bridges it uses in Champaign
County to their predecomunissioning condition. These terms
must be defined in a road use agreement between Applicant
and the county engineer{s) or other applicable public authority
prior o construckion. The road use agreement is subject to
Staff review and confirmation that # complies with this
condition, and must contain provisions for the following:

{a} A predecommissioning survey of the condition of
public roads and bridges conducted within a
reasonable time prior to  decommissioning
activities.

(b} A post-decommissioning survey of the condition
of public roads and bridges conducted within a
reazonable ime after decommissioning activities.

{¢}  An objective standard of repair that obligates the
facility owner and/or operator to restore the
public roads and bridges to the same or belter
condition as they were prior 1o deconunissioning,

{(dy A timetable for posting of the decommmissioning
road and bridge bond prior fo the use or
transport of heavy eqguipment on public roads or
bridges.

General construction activities must be limited to the hours of
7400 aan. to 7:00 pan., or until dusk when sunset occurs affer
700 pan. Impact pile driving operations and blasting if
required, must be lmited to the hours betwesn 100 am. to
5:00 pan., Monday theough Friday. Construction activities that
do not involve noise increases above ambient levels at sensitive
receptors are permitted outside of daylight howrs when
necessary. AppHeant must notify property owners or affected
tenanis within the meaning of Rule 4906-5-08{CY3), O.AC, of
upcoming  construction  activitles including  potential for
nighttime construction activities.

Applicert must complete a full detalled pgeotechnicsl
exploration and evaluation at each hurbine site to confirm that
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33

(34)

{35)

there are no issues to preciude development of the wind farm.
The geotechnival explorstion and evaluation must include
borings at each turbine location to provide subsurface soil
properties, static water level, rock quality description, percent
recovery, and depth and description of the bedrock contact and
recemmendations needed for the final design and construction
of each wind turbine foundation, as well as the final location of
the trarsformer substelion snd interconnection substation,
Applicant must 8l all boreholes, and borehole abandonment
st comply with state snd local regulations. Applicant must
provide copies of all geotechnical boring logs to Staff and to the
ODNE Division of Geological Survey prior t construction.

Should site-specific conditions warrant blasting, Applicant
must subimit 2 blasting plan, at least 60 days prior to blasting,
to Staff for review and confirmation that # complies with this
condition. Applcant must submit the following information as
part of itg blasting plar:

{a}  The name, address, and telephone number of the
drilling and blasting company.

by A detailed blasting plan for dry and /or wet holes
for a typical shot. The blasting plan must address
blasting times, blasting signs, warnings, access
comtrel, control of adverse effects, and blast
records.

{&) A plan for liability protection and complaint
resolution.

Prior to the use of explosives, Applicant or the explosive
contractor must oblain all required local, state, and federal
licenses/permits. Applicant must submit a copy of the license
or perenit to Staff within seven days of obtaining it from the
local authority.

The blasting contractor must utilize two blasting seismographs
that measure ground vibration and alr blast for each blast. One
seismograph must be placed at the rearest dwelling and the
other placed at the discretion of the blasting contractor.

8-
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{36)

{37)

(38)

{39)

(40)

{41}

{42)

At least 30 days prior to the inifiation of blasting operations,
Applicant must notify, in writing, the local fire departments
and all residents or owners of dwellings or other struchires
within 1,000 feet of the blasting site. Applicant or the explosive
contractor must offer and conduct a pre-blast suwrvey of each
dwelling or structure within 1,000 fest of each blasting site,
urless waived by the resident or property owner, The survey
must be completed and submitted to Staff at least ten days
before blasting begins,

Applicant must comply with the twbine manufacturer’s most
currenit safety manual and must maintain a copy of that safety
mnarual in the O&M building of the facility.

At least 30 days before the preconstruction conference,
Applicant must submit to Sta#f, for review and confirmation
that it complies with this condition, 2 proposed emelgency and
safety plan to be used during construction, to be developed in
consultation’ with the fire department(s) having jurisdiction
over the area.

Before the first hurbine is operational, Applicant must submit to
Staff, for review and confirmation that it complies with this
condition, a fire protection and medical emergency plan to be
used during operation of the facility, which must be developed
in consultation with the first responders having jurisdiction
over the area.

Applicant must establish a postal address compatible with the
local 9-1-1 systern at sach turbine site, which st be clearly
labeled with that address in case of fite or other emergencies
prior 0 commercial operstion. These addresses must be
provided 1o the 9-1-1 Dispatch Center Director located at 1512
South UB. Foute 68, Urbana, Ohio, prior to commercial
operation.

Applicant rust instruct workers on the potential hazards of ive
conditions on wind turbines.

Applicant must install and utilize an ice wamning system that
may include an ice detector installed on the roof of the nacelle,
ice detection software, warranted by the manufacturer to detect
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{43)

{44)

(45)

{45)

{47)

ice, for the wind twrbine controller, or an ice sensor alarm that
triggers an automatic shutdown,

Applicant shall not construct Turbines 87 and 91 in accordance
with Section VIFY2¥c) of this Crpindon, Order, and Certificate,

Applicant must adhere to a setback distance of at least 1.1 times
the total height of the turbine structure, as measured from is
tower’s base (excluding the subsurface foundation) to the tip of
its highest blade, from any natural ges pipeline in the ground at
the time of commencement of construction.

Within six months of commencement of operation of the
facility, Applicant must register the as-built locations of all
underground collection lines with the (hio Utilities Protection
Service. Applicant must also register with the Ohdo Qi and
Gas Producers Underground Protection Sexvice, i it operates in
the project area. Confirmation of registration{s) must be
provided to Staff,

The facility shall be operated so that the fadlity noise
contribution does not result in noise levels at the exterior of any
currently existing nonparticipating sensitive receptor that
exceed the project ares ambient nighttime Leq of 39 dBA, plus
five dBA, During daytime operation only, 700 am. to 10:00
pan, the facility may operate at the greater of: {(a) the project
area ambient nighttime Leqg 39 dBA, plus five dBA; or, (b) the
validly measured ambilent Leg, plus five dBA, at the location of
the sensitive receptor. After commencement of commercial
operation, Applicant shall conduct further review of the lopact
and possible mitigation of all project-related noise complaints
through its complaint resolution process. The complaing
resolution process must include an Leg averaging system over
a &l-minute interval.

The facllity must be operated so that the facility shadow ficker
contribution does not result in shadow flicker levels that exceed
30 hours per year for any nonparticipating sensitive receptor.
Applicant must complete a shadow Hicker analysis for all
inhabited nonparticipating sensitive receptors that have
already been modeled to be in excess of 30 hours per year of
shadow flicker. The analysis must show how modeled shadow
ficker Impacts have been reduced to 30 or fewer hours per year
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{48

{49

for each such receptor. The analysis must be provided to Staff
at jeast 30 days prior to the preconstruction conference, for
review and confirmation that it complies with this condition.
This analysls may incorporate shadow flicker reductions for
trees, vegetation, buildings, obstructions, turhine line of sight,
operational hours, wind direction, sunshine probabilities, and
other mitigation confirmed by Staff to be in compliance with
this condition. Afier commencement of commersial operation,
Applicant shall conduct further review of the impact and
possible mitigation of all projectrelated shadow flicker
complaints through its complaint resolution process,

Applicant must develop a complaint resclution process that
shall include procedures for responding to complaints about
excessive noise during construction, and excessive nolse and
excessive shadow flicker caused by operation of the facility.
The complaint resolution protess must include procedures by
which complaints can be made by the public, how complaints
will be tracked by Applicant, steps that will be taken io interact
with the complainant and respond to the complaint, steps that
will be taken to verify the merits of the complaint, and steps
that will be taken to mitigate valid complaints. Mitigation, if
required, must consist of either reducing the impact so that the
project contribution does not exceed the requirements of the
certificate, or other means of mitigation reviewed by Staff for
confirmation that it compliss with this condition.

At Jeast 30 days prior to construction, Applicant must perform
a study of the potential impacts of the project o any known
microwave path or system. Applicant must contact all electric
service providers that operate within the project area for a
description of specific microwave paths 1o be included in the
study. A copy of this study must be provided to the slectric
service providers for review, and to Staff for review and
confirmation that ¥ complies with this condition. The
assessment must conform to the following requirements;

{a)  Anindependent and registered surveyor, Heensed
0 survey within the state of Chio, shall determine
the eact locations and worst-case Fresngl Zone
dimensions of all known microwave paths or
systems operating within the project ares,
including all paths and systems identified by the
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(50}

electric service providers that operate within the
project area. In addition, the swrveyor shall
determine the center point of all turbines within
1,000 feet of the worst-case Fresnel Zone of each
system, using the same survey equipment.

(b} Provide the distance (feet) between the surveyed
cender point of each twrbine identified within
section {a} above and the surveyed worst-case
Fresnel Zone of each microwave system path.

(¢}  Separately provide the distance (feet) between the
nearest rotor blade tip of each swveyed hwbine
identified within section (8} above and the
surveyed worst-case Fresnel Zone of each
microwave system path.

{(d)  Frovide a map of the suwrveyed miccowave paths
and turbines at a legible scale.

{8}  Describe the specific, expected impacts of the
project on all microwave paths and systems
considered in the study.

Applicant must mitigate all observed Impacts to: (a) microwave
paths and systems identified in the communication studies
performed for this project or required by the Board; (b) new
microwave paths or systems identified by an electric service
provider after the communication studies are performed but
prior to the date Applicant advises such slectric service
provider of the final turbine layout, provided construction has
commenced on such new paths or system prior o the date
Applicant advises such electric service provider of the final
turbine layout; or (¢} new microwave paths or systems
identified by an eleciric service provider following the date
Applicant advises such eleciric service provider of the final
turbine layout, but only if Applicant subsequently modifies the
final turbine layout and such microwave paths or systems were
modified or introduced in reliance upon the origingl fingl
layout, provided construction has commenced on such new
paths or systems prior to the date Applicant advises such
electric service provider of the modified final furbine layout.
Avoidance and mitigation must consist of measures acceptable
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{51

(52}

to Staff, Applicant, and the affected path owner, operator, or
Hcensee(s).

¥ any turbine is determined to cause Next-Generation Radar
interference, Applicant must propose a fechnical or
administrative work plan, protecting proprietary interests in
witud speed dats, which provides for the relesse of real-time
meteorological data to the WNational Weather Service office in
Wilmington, Ohio. If an uncontrollable event should render
this data temporarily unavailable, Applicant must exert
reasonable effort to restore conmectivity in a timely manner,

Applicant, facility owner, and /or facility operator must comply
with the following conditions regarding gecommissioning:

{a) Provide the final decomnissioning plan to Staff

- and the county engineer(s) for review and

confirmation of compliance with this condition, at

lesst 30 days pricr to the preconstruchon
conference. The plan must

& Indicate the intended fuhure use of the
land following reclamation,

()} Describe the following: engineering
techriques and major equipment to be
weed In decommissioning  and
reclamation; a surface water drainage
plan and any proposed impacts that
would occur to surface and ground
water regources and wetlands; and a
plan for backfilling, sofl stabilization, -
compacting, and grading,

(i) Provide a detailed Hmetable for the
accomplishment of sach major step in
the decommissioning plan, induding
the steps o be taken to comply with
applicable air, water, and solid waste
laws and regulations and any applicable
health and safety standards in effect as
of the date of submittal.

1o
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(b

{=)

()

Provide a revised decommissioning plan to Staff
and the county engineer(s} every five years from
the comunencement of congtruction. The revised
plan must reflect advancements in engineering
techpigues and reclamation eguipment and
standards. The revised plan shall be applied to
each five-yesr decomunissioning cost estimate,
Prior to implementation, the decommissioning
plan and any revisions shall be reviewsd by Staff
to confirm compliance with this condition,

Compilete, at its expense, decommissioning of the
facility, or individual wind hubines, within
12 months after the end of the useful life of the
facility or individual wind turbines. ¥ no
electricity is generated for a continuous pericd of
12 monthe, or if the Board deems the facility or
hwbine to be in a state of disrepair warranting
devommissioning, the wind energy faclity o
individual wind turbines will be presumed to
have reached the end of their useful Bfe. The
Board may extend the useful life period for the
wind energy facility or individual turbines for
good cause as shown by the fadililty owner
and/or facility operator. The Board may alse
require decommissioning of individual wind
turbines due to health, safety, wildife impact, or
other concems that prevent the twbine from
operating within the terms of the certificate.

Decommissioning will indude: the removal and
transportation of the wind turbines off sile; and
the removal of buildings, cabling, electrical
components, access roads, and any  other
associated facilities, unless otherwise wutually
agreed upon by the facility owner and /or facility
operator and the landowner. AL physical
material pertaindng to the fadlity and associated
equipment must be removed to a depth of at least
36 inches beneath the soil surface and transported
off site. The disturbed area must be restored to
the same physical condition that existed before
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{e}

&

{g)

erection of the facility, Damaged feld tle
systems must be repaired to the satisfaction of the
property owner,

During decommissioning, all recyclable materials,
salvaged and nonsalvaged, must be recyded to
the furthest extent practicable.  All other
nonrecyclable waste materials must be disposed
of in accordance with state and feders] law.

The facility owner and/or facility operator shall
not Temove any improvements made to the
electrical infrastructure if doing so would disrupt
the electric grid, unless otherwise approved by
the applicable regional ansmission organization
and interconnection wility.

Sublect to confirmation of compliance with this
condition by Staff, and seven days prior to the
preconstruction  conference, an  independent,
registered professional engineer, licensed o
practice engineering in the state of Ohio, will be
retained o estimate the folal cost  of
decomunissioning In current dollars, without
regard to salvage value of the equipment. Said
estimate must indude: (1) an identification and
analysis of the activities necessary to implement
the most recent approved decommissioning plan
including, but not  lHmited to, physical
construction and demolition costs assuming good
industry practice and based on OUUT's Procedure
for Budget Estimating and RS Means materisl and
labor cost indices or any other publication or
guidelines approved by Staff; (2} the cost to
perform each of the activities; (3} an amount fo
cover contingency costs, not 10 exceed 10 percend
of the sbove caleulated reclamation cost. Said
estimate will be converted to a per-turbine basis
{the “Decommissioning Costs”), calculated as the
total cost of decommissioning of all facilities as
estimated by the professional engineer divided by
the number of turbines in the most recent facility
engineering drawings. This estimate must be
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(h)

conducted every five years by the facility owner
and /or facility opezator.

Applicant, facility owner and/or facility operator
must post and maintain for decommissioning, at
its election, funds, a surety bond, or similer
financial assurance In an amount egual to the per-
turbine decommissioning costs multiplied by the
swm of the number of turbines constructed and
under construction. The funds, surety bond, or
financial assurance need not be posted separately

for each twbine, as long as the total amount’

reflects the aggregate of the decommissioning
costs for all turbines comstructed or under
construction. For purposes of this condition, a
turbine is considered to be under construction at
the commencement of excavation for the turbine
foundation. The form of financial assurance or
surety bond must be a finands! instrument
mutually agreed upon by the Bomd and
Applicant, the facility owner, and/or the facility
operator, The financial asswrance must ensure
the faithful performance of all requirements and
reclamation conditions of the most recently filed
an} approved decommissioning and reclamation
plan. At lesst 30 days prior to the preconstruction
corderence, Applicant, the fadlity owner, and/or
the facility operator must provide an estimated
timeline for the posting of decommissioning
funds based on the construction schedule for each
turbine. Prior to comumencement of construction,

. Applicant, the facility owner, and/or the facility

operator must provide a stalement from the
holder of the financial assurance demonstrating
that adequate funds have been posted for the
scheduled comsbruction. Onee the finandal
assurance is provided, Applicant, facility owner
and/or facility operstor must maintsin such
funds or assurance throughout. the remainder of
the applicable term and must adjust the amount
of the assurance, if necessary, to offset any
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increase or decrease in the decommissioning
Lests,

() The decomwnissioning funds, mwrety bond, or
financial assurance shall be released by the holder
of the funds, bond, or financlal assurance when
the facility owner and/or facility operator has
demongtrated, and the Board concurs, that
decomunissioning has  been  satisfactorily
completed, or upon written approval of the
Board, in order o bmplement the
decommissioning plan.

(83} Prior to the commencement of construcHon activities that

(34}

(35

require permits or authorizations by federal or state laws and

regulations, Applicant must obtain and comply with such’

permils or authorizetions. Applicant must provide copies of
permits  and  authorizations, incuding all supporting
documentation, to Staff within seven days of issuance or
receipt by Applicant. Applicant must provide a schedule of
construction  activities and acquisition of corresponding
permits for each activity at the preconstruction conference.

At least seven days before the preconstruction conference,
Applicant must subinit to Staff, for review and confirmation of
compliance with this condition, a copy of all NFDES permits
including its approved SWPPP, approved SPCC procedures,
and its erosion and sediment control plan. Any soll issues
must be addressed theough proper design and adherence to the
Ohio EPA BMPs related 1o erosion and sedimentation control,

Applicant ust employ the following erosion and
sedimentation control measwres, construction methods, and
BMIPs when working near environmentelly sensitive areas
and/or when in dose proximity to any watercourses, in
accordance with the Ohio WPDES permitl(s) and SWPPP
obtained for the project:

(8} During construction of the facility, seed all
disturbed soil, except within aclively cultivated
agricultural flelds, within seven days of final
grading with a seed mixture accepiable to the
appropriate county cooperative extension service.
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6)

Benuded aress, induding spoils piles, must be
seeded and stebilized within seven days, if they
will be undisturbed for more than 21 days.
Reseeding must be done within seven days of
emergence of seedlings a8 necessary  until
sufficient vegetation in all areas has been
established.

()  Inspect and repair all erosion control messures
after each rainfall event of one-half of an inch or
greatey over a Zd-hour period, and maintsin
controls untl permanent vegelstive cover has
been established on disturbed areas,

{€y  Delineate all watercourses, indluding wetlands,
by fencing, flagging, or other prominent meana.

(d) Avoid enfry of corstruction equipment info
watercourses, including wetlands, except at
specific locations where covstruction has been
approved.

{e}  Prohibit storage, stockpiling, and/or disposal of
equipment and materials in these sensitive areas,

(£} Locate  structures  ouiside of  identified
watercourses, including wetlands, except at
specific locations where construction has been
approved.

& Divert all storm water runoff away Fom il
slopes and other exposed surfures to the greatest
extent possible, and direct instead to appropriate
catchment structures, sediment ponds, ete,, using
diversion berms, temporary ditches, check dams,
or gimilar messures,

Applicant must remove all temporary gravel and other
congtruction staging area and atcess road materials after
completion of construction aclivities, as weather permits,
unless otherwise directed by the landowner. Tmpacted aress
must be restored to preconstruction conditions in complance
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(37}

{58)

{59}

{60}

65

{62}

{63)

with the NPDES permit(s) obtairned for the project and the
approved SWEPP created for this project.

Applicant shall not dispose of gravel or any other construction
material during or following construction of the facllity by
spreading such material on agricultural land. All construction
debris and all contaminated soil must be promptly removed
and properly disposed of in accordance with Ohio EPA
regulations.

Applicant shall comply with fugitive dust rules by the use of
water spray or other appropriate dust suppressant measures
whenever necessary.

Applicant shall comply with any drinking water sowrce
protection plan for any part of the facility that is located within
drinking water source protection areas of the local villages and
cities.

Applicant shall provide a copy of any floodplain permit
required for comstruction of this project, or & copy of
correspondence with the floodplain administrator showing that
ne permit is required, to Staff within seven days of issuance or
receipt by Applicant.

Thirty days prior to commencement of construction, Applicant
must notify, in writing, any owner of an girport located within
20 miles of the project boundary, whether public or private,
whose  operations, operating  thresholds/minimums,
landing/approach procedures and/or vectors are expected to
be altered by the siting, operation, maintenance, or
decomnissioning of the facility.

Applicant must meet all recommended and prescribed FAA
and ODOT-OA requirements o construct an object that may
affect navigable airspace. This includes submitting coordinates
and heights for all towers exceeding 199 feet at ground level for
ODOT-0A and FAA review prior o corstruction, and the
nonpenetration of any FAA Part 77 surfaces,

Al applicable structures, including construction equipment,
must be Bt in accordance with FAA droular 70/7460-1 K
Change 2, Obstruction Marking and Lighting; or as otherwise
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4

{65)

(66)

67

(68)

(65)

{70}

prescribed by the FAA.  This includes all cranes and
construction equipment. Dharing construction, Applicant shall
enwure that all structures that reach 200 feet in height, at
ground level, are temporarily marked and Ht witil permanent
lighting is installed.

Applicant must provide the flight service stations within
proximity with NOTAM. These notices must inddude the
latitude and longitude coordinates for all structures, inchading
cranes and construction equipment, that exceed 200 feet in
height at ground level. -

Applicant must fle all 7460-2 forms with the FAA af least 42
days prior o construction and with Staff for confirmation of
compliance with this condition. '

Within 30 days of construction completion, Applicard must file
the as-built tansmission structure coordinates and heights
{above ground level} with the ODOT-0A and the FA A,

Applicant must submit to Staff, for review and confirmation
that it complies with this condition, a medical needs service
plan for construction, testing, and operation of this facility, in
coordination with the local emergency medical helicopter,
CareFlight. This plan must incorporate measures that assure
imsediate shut downs of any portion of the facility necessary
to allow direct routes for emergency medical helivopter
services within the vicinity of the facility.

Applicant shall not construct Turbines 79 and 95 in accordance
with Section VI{F)(Z)a) of this Opinion, Order, and Certificate.

Champaign shall not locate surveillance cameras on or around
the turbines for any reason other than operational needs,
Should a justifisble operational need arise, Applicant must
notify Staff prior to such installation and take measures to
engure no invasion of the privacy of neighboring properties.

Applicant must provide all local fire and emergency service
persormel  with twbine layout maps, tower diagrams,
schematics, turbine safety manusls, and an emergency 24-hour
toll-free telephone number for Champaign. ‘
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(71} Applicant must placard each twrbine tower with a 2¢-hour
emergency telephone number for Champaign.

(72} Apvplicant shall be prohibited from locating a proposed turbine
where: (1} the distance from the hurbine o either of two towers
owned by the Champaign Telephone Company located at
10955 Enoxville Road, Mechanicsburg, Ohdo 43044 (LAT: 40-0-
30.16 N LORG: 83351439 W) and at 2733 Mutual Union
Road, Cable, Ohioc 43009 (LAT: 40-9-26.0 1; LONG: 83-37-82.0
W) is less than the total height of the turbine ebove ground
level or {2} the turbine would be in the direct line of sight
between the two towers,

Finally, the Commission notes that The Supreme Court of Uhio has recognized that
the statutes governing these cases vest the Board with the authority to issue certificates
upon such conditions as the Board comsiders appropriate; thus acknowledging, that the
construction of these projects necessitates a dynamic process that does not end with the
issuance of a certificate. The Cowrt has concluded that the Board has the authority to allow
Staff to monitor compliance with the conditions the Board has set. In re Application of
Buckeye Wind, LL.C. for a Certificate to Construct Wind-Powered Electric Generation Fagilities in
Champaign County, Ohio, 131 Ohio $t.34 449, 2012-0Ohio-878, 966 MN.E24d 869, 4 16-17, 30.
Such monitoring includes the comvening of preconsiruction conferences and the
submission of follow-up studies and plans by the applicant. As recognized by the Court in
Burkeye Wind, if an applicant proposes to change any of the conditions approved in the
certificate, the applicant is required 1o file an amendment. As discussed above in Section
i, the Board would be required to hold a hearing in accordance with Section 4906.07,
Heviged Code, in the sarme manner a3 on an application, where an amendment appHeation
involves any material increase in any environmental impact or substantiad change in the
location of all or a portion of the fadility. Particularly in lght of these procedural
safeguards, the Board reiterates its conclusion that the criteria established in accordance
with Chapter 4506, Revised Code, are satisfied.

PINDINGS OF FACT AND COMCLUSIONS OF LAW.:

{1}y Champaign i3 a corporstion and a person under Section
490601 A}, Revised Code.

(2}  The proposed wind-powered eleciric generation facility is a
major utility facility under Section 4506.01{B)(1), Revised Code.

{3y OnJanuary 6, 2012, Champaign filed notice of the present case
and notice that 2 public informational meeting would be held
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(4}

(3}

(6)

™)

(8)

()

(16

{11

{12

(13

on January 24, 2012, at Triad High School, 8099 Brush Lake
Road, North Lewisburg, Ohio 43060

On May 15, 2012, Champaign filed its application for a
certificate to site a wind-powered electric generation facility in
Champaign County, Ohilo.

Cn July 13, 2012, the Board notified Champaign that its
application had been found fo be complete pursuant to Rule
4906-1, et seq., 0.AL.

On July 20, 2012, Champaign filed a certificate of service of its
aceepted -and complete application, in accordance with Rule
4506-5-06, DAL,

By entry issued August 2, 2012, the AL} granted Champaign’s
request for waiver of: the one-vear notice period required by
Sections 4906.06(A)6), Revised Code; the requivement that
Applicant provide ceriain cross-sectional views and locstions
of borings, pursuant to Rule 4906-17-05{A)4), 0.AL,; and the
requirement that Applicant submit 2 map of the proposed
glectric power generating site showing the grade clevations
where modified during construction pursuant to Rule 4906-17-
08B 2hy, O.AL

On October 10, 2012, Staff fled its report of investigation of the
proposed facility.

The ALJ granted motions o intervens ﬁigd by UNU, the Farm
Federation, the County/ Townships, Urbang, and Pioneer.

A local public hearing was held on October 25, 2012, at Triad
High School, North Lewisburg, Ohio,

Champaign flled #ts proofs of publication of the hearing notice
on Beptember 13, 2012, and November 6, 2012,

On November 8 2012, the adjudicatory hearing commenced
and it concludet! on November 28, 2012, Rebuttal testimony
was taken on December 6, 2012,

The ALJs" rulings shall be affirmed, in part, and denfed, in part,
as set forth in Section V of this Opinion, OUrder, and Certificate.
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(14}

{15}

{16

(17}

(18

{19)

(20)

2y

Adequate data on the proposed facility has been provided to
make the applicable determinations requived by Chapter 4906,
Revised Code, and the record evidence in this matter provides
sufficient factual data to ensble the Board to make an informed

derision,

Champaign's application filed on May 15, 2012, complies with
the requirements of Chapter 4906-13, O.AC.

The record establishes that the basis of need, under Section
4506.10(A)(1}, Revised Code, is not applicable.

The record establishes that the nature of the probable
environmendal impact of the facility has been determined and it
complies with the requirements in Section 4908.10(a)7),
Revised Code, subject to the conditiors set forth in this
Opindon, Order, and Certificate,

The record establishes that the proposed facility represents the
minimum adverse envirorunental impact, considering the state
of available technology and the nature and economics of the
various alternatives, and other pertinent considerations under
Section 4506.10(A)(3}, Revised Code, subject to the conditions
get forth in this Opinion, Order, and Certificate.

The record establishes that the facility is consistent with
reglonal plans for expansion of the electric power grid and will
serve the interests of electrical system economy and reliability,
under Section 4906.10{A}4), Revised Code, subject to the
conditions set forth in this Opinion, Order, and Certificats,

The record establishes, as required by Section 4906.10(AX5),
Revised Code, that the facility will comply with Chapters 3704,
3734, and 6111, Revised Code, and Sections 1501.33 and
1501.24, Revised Code, and all rules and standards adopied
purstiant thereto and under Section 4561.32, Revizsed Code,

The record establishes that the facility will serve the public
interest, convenience, and necessity, a5 required under Section
4906.10(A )6}, Revised Code, subject to the conditions set forth
in this Opinion, Order, and Certificate.
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(22} The record establishes that the facility will not adversely
impact the viability of any land in an existing agricultural
district, under Section 4906.10{A}7}, Revised Code,

(237 Based on the record, the Board shall issue s Certificate of
Envizonmental Compatibility for the construction, operation,
ard maintenance of the proposed wind-powered electric
generation fecility in Champaign County, Ohido, subject o the
conditions set forth in this Opindon, Order, and Certificate.,

DRDER:

¥t is, therefore,

ORDERED, That UNLs, Urbana’s, and the County/ Townships’ requesis o reverse
the rulings of the AlJs are denied, in part, and granted, in part, as set forth in Section ¥ of
this Opinion, Order, and Certificate. It is, further,

ORDERED, That UNU's motion to reopen the hearing record is dended, as set forth
in Section ¥ of this Opinion, Order, and Certificate. It is, further,

ORDERED, That the mation for protective order filed by Gamesa be granted. R is,
further,

ORDERED, That the Board’s docketing division maintain, under seal, the redacted
copy of the Gamesa General Characteristics Manual for the G97 turbine model, which was
filed under seal in this docket on November 13, 2012, for a period of 18 months, ending on
Movember 28, 2014, Ris, further,

ORDERED, That Champaign's application to construct electricity generating wind
turbines and electrical substations in Champaign County, Ohio, be approved and a
certificate be issued to Champaign, subject to the conditions set forth in this Opinion,
Creder, and Certificate. It is, further,

ORDERED, That the certificate contain the conditions set forth in the Condusions
and Conditions Section of this Opindon, Order, and Certificate. 1t is, further,
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ORDERED, That a copy of this Opindon, Ordey, and Certificate be served upon each
party of record and any other interested persons of record.

THE OFI0 POWER SITING BOARD
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BEFORE

THE OHIO POWER BITING BOARD

In the Matter of the Application of
Champaign Wind, LLC, for a Certificate to

Constroct

Generating Facility in Champaign County,

Cibsdo,

)

a Wind-Powered FElectric ) Case No. 12-160-EL-BGN
)
)

ENTRY ON REHEARING

The Board finds:

(1)

@

&)

(4)

)

On May 15, 2012, Champaign Wind, LLC {Champaign or
Applicant), filed, with the Ohio Power Siting Board (Board),
an application pursuant {0 the provisions of Chapter 4905
17, Ohio Administrative Code (0.AC), for a certificate to
construct a wind-powered electric generation facility in
Champaign County, Chio,

On May 28, 2013, the Board issued Hs opinion, order, and
certificate approving the application, with medifications,
and ordering that a certificate be issued, subject to
72 conditions set forth in the opinion, order, and certificate,

Section 4906.12, Revised Code, states, in pertinent part, that
Sections 4903.02 to 4903.16 and 4903.20 to 4903.23, Revised
Code, apply to a proceeding or order of the Board as if the
Board were the Public Utilities Commission of Chio
{Comrmission).

Section 4903.10, Revised Code, provides that any party who
has entered an appearance in & Commission proceeding may
apply for rehearing with respect to any matters determined
by the Commission within 30 days after the entry of the
order upon the journal of the Commission,

Rule 4906-7-17(D), O.A.C,, states, in velevant part, that any
party & affected person may file an application for
rehearing within 30 days after the issuance of a Board order
in the manner and form and circwmstances set forth in
Section 4203.10, Revised Code.
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Un June 27, 2013, timely applications for rehearing of the
May 28, 2013, opinion, order, and certificate were filed by
Diane McConnell, Robert McConnell, Julia Johnson, and
Union Neighbors United, Inc. {collectively, UNLD, and the
Board of Commissioners of Champaign County, Ohlo, with
the Boards of Trustees of the Towruhips of Union, Urbana,
and Goshen (collectively, County / Townships).

By entry tmsued July 25, 2013, in accordance with Rule 4906-
7175, QAL the administrative law judge [ALJ) granted
the timely applications for rehearing filed by UNU and the
County /Townships solely for the purpose of affording the
Board additional time to consider the issues raised in these
applications for rehearing,

The Board has reviewed and considered all of the BrgUInents, ‘,

on rehearing.  Any arguments on rehearing not specifically
addressed herein have been thoroughly and adeguately
considered by the Board and are being denied. In
considering the arguments raised, the Board will address the
merits of the assignments of error by party and in the order
in which they were addressed in the opinion, order, and
certificate.

The City of Urbana's Filing

o)

(10)

(11

The Board notes that the city of Urbana (Urbana) filed 3
documnent purporting to be an application for rehesring on
June 28, 2013,

Thereafter, on July 8, 2013, Champaign filed a motion ©
strike the document filed by Uhbana, noting that the
purported application for rehearing was filed 31 days after
the issusnce of the Board's opinion, order, and ceriificate,
Consequently, Champalgn argues that the Board has no
jurisdiction to entertsin an application for rehearing that is
filed subsequent to the statutory deadline, citing Dover o,
Pub. Ll Comm. of Chio, 126 OUhio St 438, 185 NE. 833
{1933}, Pollitz v. Pub, Util. Comm. of Ohio, 98 Ohio 5t 445, 121
MLE. 802 (1918). {Co. Motion to Strike at 3-4.)

On July 11, 2013, Urbana filed a response to Champalgn's
motion i sirike. In its response, Urbana indtially argues that
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(12)

(13)

the deadline for applications for rehearing was July 1, 2013,
ard not June 27, 2013, In support, Urbana cites Rule 4901-1-
07, O.A.C., which provides that three days shall be added to

& prescribed period of time where service is made by mail.

Urbana argues that this rule requires that three days be
added to the statutory 30-day rehearing périod set forth in
Section 4903.10, Revised Code. In the alternative, Urbana
argues that any delay in filing its application for rehearing
was excusable because: no service by hand delivery was
made on Urbana on May 28, 2013, despite the fact that Board
Staff member Matt Butler indicated a press release would be
issued later in the day; the order was not electronically fled
in the Board’s docket until 3:55 pan. on May 28, 2013, which
was only five minutes before the close of Urbara's business
day; the service notice was not docketed until 448 pan.,
when Urbana's offices were closed, and was not served
upon Staff Attorney Breanne Parcels, despite her designation
a5 trial attorney, in accordance with Rule 4906-7-11, 0.AC;
Urbana was not served with the order via email; and Urbana
was not served with a hard copy by mail untll May 30, 2013,
{(Urbana Response at 2-3.)

On July 15, 2013, Champsign Sled a reply to Urbana's
response. In its veply, Champaign reiterates that the Board
cannot exercise jurisdiction over an application for rehearing
undess the appes) has been perfected in accordance with the
statute, Champaign adds that nothing within Section
4303.10, Revised Code, permits an application for rehearing
to be fled within 30 days of the servie of the order
{emphasis added). {Co. Response at 1-2.)

Section 4906.12, Revised Code, notes that certain sections,
including Section 4%03.10, Revised Code, shall apply to any
proceeding or order of the Board under Chapter 4906.
Bection 490310, Revised Code, explicitly provides that
applivations for rehearing must be filed within 30 days after
the entry of the order wpon the journal of the Board (emphasis
added). Upon review of Urbana's application for rehearing,
we find that it was not filed within the 30-day time
requirement and, therefore, it s  untimely filed
Accordingly, the Board has no jurisdiction %o consider
Urbana's application for rehearing, See Greer v. Pub. UL
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Comen. of Ohig, 172 Ohdo Bt 381, 176 M.E2d 416 (1961); Dover
v. Pub. UL Comm. of Ohip, 126 Chdo 5t 438, 183 N.E. 833
{1933}, See also In The Matter of the Application of te Cleveland
Electric Illuminating Company for a Cerfification of the Rachel
138 &V Transmission Line Project, Case No. 95-600-EL-BTX,

Entry (May 19, 1997).

Although Urbana correctly points out that the date of the
event shall not be included, the thirtieth day after the entry
of the order into the Board's journal is June 27, 2013, In
addition, the Board notes that [hbana’s reliance on
Cormmission Rule 4901-1-07, 0.AC, s misguided, as Board
Rule 4906-1-04, 0.A.C,, dictates the computation of time for
Board proceedings. Even if the Board could rely on Rule
4201-1-07, O.AL, the rule unambiguously applies only o
pleadings or other papers serped by a perty to a proceeding,
not an opindon and order issued by the Boawrd or
Cormmission {emphasiz added). Therefore, as the Board has
no jurisdiction to even consider Urbans's late-fled
application for reheaving, the Board finds Champaign’s
motion to strike is oot and need not be considered,

Procedural Matters

(14}

In their application for rehearing, the County/Townships
allege that the Board failed to afford the County/Townships
due process during the adjudicatory hearing. In support of
this assigrunent of error, the County/Townships provide
that Champaign witnesses Speerschneider and Crowell were
unable to answer some of the questions posed by counsel for
the County/Townships. The County/Townships believe
that this demonstrates that Champaign’s witnesses were not
qualified to testify and, therefore, the County/Townships
were deprived of the opportunity to cross-examine experts
on the application. Consequently, the County/Townships
comclude that the Board’s admission of the application as
evidence was improper. {County/Townships App. at 11-
12}

in its memorandum contra, Champaign explaing that it is
longstanding  practice 1 allow an application and itz
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corresponding exhibits through witness testimony of an
officer or experienced employee of an applicant. Charnpaign
points out that Champaign witness Speerschneider is an
officer with Applicant and has extensive experience in the
industry. Champaign adds that Champaign witness Crowell
was the senior project manager in ecological matters and, as
such, an expert, the admission of his testimony into the
record was appropriate. {Co, Memo Contra at 5-7.)

As noted in the opimdon, order, and certificate, Board
precedent allows for the introduction of an application or
study by a sponsoring witness who had  significant
respoiwibility in the production of an edibit.  The
Coundy/ Townships fail to present any justification for the
Board to depart from its past precedent, and the record
reflects  that Champaign  witnesses Crowell  and
Speerschneider had significant roles in compiling the
application and its exhibits, as well as extensive industry
experience. The Board also finds the County/Townships’
due provess arguments to be without merit. We note that
not only did the County/Townships cross examine these
witnesses, nothing precluded the County/Townships from
conducting depositions of Champaign witnesses Crowell
and Speerschnwider prior o the hearing In order w
determine whether either of the wilnesses was familiar with
the County/Townships’ aress of comcern within the
application. Further, nothing prevented the
County/ Townships from subpoenaing other individuals
who may have contributed to the items that were compiled
by Champaign witnesses Crowell and Speerschneider, In
fact, the County/Townships requested a subpoena during
the adjudicatory hearing, which the ALJs granted, in order
o «all a Baff witness to testify on a specific area of the Staff
Report on which the County/Townships had guestions,
{Order at 12-13; Tr. st 2435-2443)  Accordingly, as the
County/ Townships fail to show that their due process rights
were in any way viclated, the County/Townships’
application for rehearing should be dended.

Setbacks - Blade Shear and Fire

(15} In their application for rehearing, the County/Townships
argue that the opinion, order, and certificate is unreasonable
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unless the Hoard reguires that setbacks Fom the
turbines to nonparticipating  landowners” property  lines
cordormm to manufacturers’ setback recommendations. More
specifically, the County/Townships argue that multiple
tobine  safety manuals set forth  greater setback
recommendations than those required by the opinion, order,
and certificate, including & Gamesa safely manual that the
County/Townships olaim is uncontroverted evidence of a
recommended setback greater than the mindmum statutory
sethack. {County/Townships App. at9-11.)

In iz memomandum contra the County/Townships’
application for rehearing, Champaign notes that the
County/Townships have cited turbine safety manualy’
ternporary clearance recommendations in the event of fire or
overspeed, arguing that these distances ought to be used as a
permanent setback. Champaign points out that the Board
spacifically found in the opinion, order, and certificate that
- the County/Townships confuse the temporary clearance
recornmendations in the evert of temporary safety
situations, which are skin fo temporary evacuations that
might take place during a gas leak, with the actual
manufacturer setback  recommendations. Further,
Charnpaign notes that Staff witness Conway testified thet he
contacted all potential furbine menufachuyers in this case
and, with Staff's recommendations, confirmed that the
project will  exceed  all  manufacturer  setback
recommendations. {Co. Memo Contra at 4-5.)

The Board declines to grant the County/Townships’
application for rehearing on the issue of blade shear and
setbacks.  Initially, the Board emphasizes that the
County/Townships have raised no new argumenis that
were not raised at hearing and discussed in the opinion,
order, and certificate. As the Board explained in the opinion,
order, and  ceriificate, the  County/Townships
misundersiood the cited provisions from the turbine safety
maruals, as ‘these were not minimum  setback
recommendations, but recommended temporary dearance
areas in the event of temporary safety situations, such as fire
or overspeed, akin to temporary evacuations during a gas
leak from a gas pipeline.  Further, contrary to the
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County/Townships” argument, the safety manuals are not
uncontrovested  evidence of manufacturer  setback
recommendations. In fact, as discussed In the opindon,
order, and certificate, Staff witness Conway testified that he
comtacted all potential turbine manufacturers in this case
and confirmed that, with Staff's conditions, the project will
exceed all manufacturer setback recommendations. {Order
at 41-42) Consequentdy, the Board finds that the
County/Townships” application for rehesving on this issue
should be denjed.

Decormmissioning

(16)

In their application for rehearing, the County/Townships
argue that the opindon, order, and certificate is unreasonable
and unlawful unless the Board revises Condition (32)(h) to
require fnancial assurance for decommnissioning in an
amourt sufficient to cover the ol costs  of
decommissioning (County/ Townships App. at 7-8).

In i3 memorandum contra the County/Townships
application for rehearing Champaign argues that the
County/Townships’ request is unreasonsble and reflects a
misunderstanding of the project. Champaign points out
that, pursuant o the opinion, order, and certificate, no more
than 52 turbines will actually be constructed, depending on
the turbine model selected. Under the County/Townships’
request, Champaign asserts, financisl assurance would be
requived for twbines that may never be built. FPurther,
Champaign points out that the County/ Townships' witness
Knauth never provided a substantive reason why the
County/Townships’ requested approsch was revessary,
other than it was “preferable” in bis opinion. {Co. Memo
Comtra at 343

The Board finds that the County/ Townships have presented
no new arguments that were not raised at hearing and
addressed in the opindon, order, and ceriificate. As the
Board found in the opindon, order, and certificate, the
County/Townships’ proposed condition would reguire
Champaign to post financial assurance without considering
the number of turbines actually constructed or under
construction, and would require a revised decominissioning
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plan every three years, which is too short to be practicsl and
does not align with the Board’s most recent decisions on
decommissioning (Order at 72).  Consequently, the Board
finds that the County/Townships’ application for rehearing
on this issue should be denied,

Conditions

(17} In their application for rehearing, the County/ Townships
argue that the order is unreasonable and unlawful unless the
Board revises Condition (29 1o include the Boards of
Township Trustees as additional holders of the bonds or
financial assurance. The County/Townships point out that
the County Engineer has no suthority over township roads
and would not be the entity responsible for the roads o
Champaign fails t0 repair them after the project. Further,
the County/Townships point out that the Board has found
that Champaign can enter into agreements with the Boards
of Township Trustees for any township roads wtilized in the
plan. Consequently, the County/ Townships state that they
believe the failure o include the township trusiees as to
bonds/financial assurance was merely an oversight. The
County/Townships request that the Board revise Condition
(29} o include the relevant boards of township frustess,
{County/Townships App. at 6-7.)

In its memorandum contra the County/Townships'
application for rehearing, Champaign argues that the Board
should refect the vequest for rehearing on this point
Champaign argues that the “appropriate public authority”
referred to in the Board's Conditon (29) iz the county
engineer, because Section 3343.01, Revised Code, gives the
county engineer penersl charge of the constructon,
reconstruction, resurfacing, or improvements of roads by
boards of township trustees. Purther, Champaign argues
that a county engineer, and not the boards of township
trustees, would have the appropriste experieme to
determine the condiion of a2 rad and that & was
appropriate for the Board to leave this issue to the county
engineer. Finally, Champaign argues that the Board i not
required by law to provide financial assurance for pre- and
post-comstruction roadwork for a major utility and, although
the Board elected to require it for the county in this case, it
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was not wireasonable or undawiul for the Board o decline o
require it for each township. (Co. Memo Contra at 1-3.)

In the opinion, order, and certificate, the Board included
Condition (29}, which requires Applicant to prompily repair
any damaged public roads and bridges to their
precomgiruction state under the guidamce of the appropriate
public authority. MNevertheless, Condition (29) requires
Champaign to provide financial assurance to the Board of
Commissioners of Champaign County that it would restore
the public county and township roads o  their
preconstruction condition. The Board finds, as the condition
expressly provides, that repairs must be made “under the
guidance of the appropriate public authority.” Therefore, it
is logical that financial assurance should be made to the
public officisl or body possessing the appropriate statutory
authority. Conseguently, the Board granis the
County /Townships’ application for rehearing to the extent
necessary in order to carify this language. The Board finds
that Condition {29) should be modified a5 follows:

Applicant must repair damage to government-
maintained {public) roads and bridges caused
by congtruction sctivity. Any damaged public
roads and bridges must be repaired promptly
to their preconstruction state by Applicant
under the guidance of the appropriate public
suthority. Any temporary inprovements st
be removed, unless the public official or body
possessing the appropriate statutory authority
requests that they remain.  Applivant must
provide fnancial assurance to the public
official or body possessing the appropriate
statutory authority that it will restore the
public county and township roads in
Champaign  County #  uses to  their
preconstruction condition.  Applicant must
also enter into & road use agreement with the
public official or body possessing the
appropriate  statutory  authority prior io
construction and subject o Staff review and
confirmation that it complies with this
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{Order at 84.)

condition. The roasd use agreement must
contain provisions for the following:

{a) A preconsiruction sufvey of the
conditions of the roads.

(b} A postwonstructon survey of the
congdition of the roads,

()  An objective standard of repair that
cbligates Applicant to restore the
roads to the same or better condition
as  they were prior f0  the
construction,

(d}y A timewmble for posting of the
construction road and bridge bond
prior to the use or transport of heavy
equipment on  public roads or
bridges.

Provedural Procvess

(18)

In its application for rehearing, UNU argues that the
opirdon, order, and certificate suggests that the certificate
amerds the previously issued certificate to Buckeye Wind,
LLC, in I re Application of Budckeye Wind, LLC, Case No. (8-
666-EL-BGIN  (Buckeye Wind 1), Opindon, Order, and
Certificate (Mar. 22, 2010). UNU argues that, if the opinion,
order, and certificate was intended as an amendment of the
certificate issued in Buckeye Wind I, the order is unlawful
{UNU App. at 3-4.}

In its memorandum contra UNU's application for rehearing,
Champaign asserts that its application in this case was not
an amendment application and nothing in the opinion,
order, and certificate implies that the Board was approving
an amendment application. Champaign points out that the
Board merely discussed the Board’s procedural process for
certificates and amendment applications and, additionally,
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clearty articulated that Champaign was applying for o
certificate in this case. (Co. Memo Contra at 1.2.)

The Board affirms that the application in this proceeding
was not an amendment application and the Board did not
approve an amendment application as part of its opinion,
order, and certificate. The portions cited by UNLU are taken
from Section IlI, Procedural Process, of the opinion, order,
and certificate, in which the Board gave an overview of iis
procedural process, including its process for amendment
applcations. The Board provided this information to clarify
jte amendment process because UNU's posthearing brief
exhibited confusion regarding whether any modificetions of
the certificate sought by a party after the certificate was
issued would be subject to any process (UNU Reply Br. at
30, 39-40).  Accordingly, the Board finds that UNUs
application for rehearing on this issue should be dended. .

Evidentiary Fulings

(19

In its application for rehearing, UNU argues that the Board
sheruld allow discovery and testimony abowut the drafts of the
application and the Staff Report. (UNU App. at 87-89))

Champsign responds thet the ALJs dended the motion to
compel the production of application drafts on the ground
that it was not relevant to the current application and not
reasonably calculated to lead to admissible evidence
Champaign points out that UNT was still able to ask Staff
witness Conway several questions about a draft version of
the Staff Report. (Co. Memo Contra at 56-57.)

The Board finds that UNU raises, verbatim, the same
argument in its application for rehearing that it presented to
the Board in its initial brief in this matter. The Board notes
that UNU was given the opportunity to question Staff's
witness on matters relating to the Staff Report, induding
how staff members arrived at thelr conclusions in the Staff
Report.  Accordingly, as we have already addressed the
arguments UNU raised in its initial brief in the opinion,
order, and certificate, we find that UNU's assignment of
error should be denled. (Order at 11-12; Tr. ar 2555-2558
DN Br. at 66.)

-11-



12-160-EL-BGN

(203} In s next assignment of ervor, UNU claims that records

(21)

redated to turbine sites sold to Champaign are germane to
the certificate. UNU requests that the Board order
Champaign to produce these records and #ts withess should
be recalled to answer questions about the records. (UUNUJ
Apyp. at 83-90.)

Champaign responds that these records are not relevant, and
the request for these records was overly broad and ovesly
burdensome. Champaign further points out that UNU has
not presented any new arguments to justify reversal of the
Board's ruling. {Co. Memo Contra at 57-58.)

The Board finds that UNU's recitation of its arguments
raised in its initial brief fails to present anything new for the
Board's consideration. {Order at 13-14; UNU Br. at 67.)
Therefore, UNU's assignment of ervor should be denied.

UNU requests the Board reopen discovery and the hearing
to find, admit, and consider evidence about environmental
and safety hazards caused by twrbine models other than
those listed in Champaign's application. In support of its
request, UNU states thet Champaign’s witness, as well as
Champaign's counsel and the ALls, admitted that
information about noise at other wind farms, even those
with different turbine models, is relevant to this application,
UNU contends that the order relies heavily on Champaign's
representations about other turbine models’ environmentsl
and safety records as support for the Eaard’s findings.
(UNU App. at 90.91. } :

Champaign replies that UNU does not make any specific
arguments as to any specific evidentiary ruling and, thus,
should not be comsidered by the Board. {Co. Memo Contra
at 583

The Board is unclear on what UNU is secking in its request
to reopen discovery and the adjudicatory hearing in order to
consider evidence about information not included in the
application at hand. It is difficult for the Board to address
UNU when it broadly requests that we consider s} rulings,
including our final order. Further, we find that UNU's
credibility in this matter is undermined by its false assertion

212
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{22)

that the ALJs admitted that noise complaints at other wind
projects are pertinent to the matter at hand. To the contrary,
UNUF's citation relates to admission of Champaign witness
testimony, over UNU's objections, in which the AL]
determined that the admission of witness testimony was
congistent with the previous ruling in which the AL m
UNU's urging, dended Champaign's motion in limine, stating
that parties, including UNU, should be able to present
evidence on a broad range of issues that relate to the
application in this matter. UNU is essentially seeking a
double standard for comsidering evidence that the Board
declines to adopt. Nonetheless, we find that the ALJW
rulings were consistent by allowing for all parties in this
matter ® present evidénce that was relevart o the
application in this proceeding. (UNU App. 8t 91; Tr. at 248-
249, 943-944) Accordingly, we find UNU's assignment of
erroy should be rejected.

UNU cortends that the Board should reopen discovery in
order to reissue UNU's subpoenas that were quashed, as
well as reopen the hearing to admit the evidence produced
puzsuant to the subpoenss. UNU daims that GE did not
object to the subpuena and was in the process of complying
with it when the AL] quashed i, thus, the AL]'s ruling was
erronecus. UNU reiterates that the subpoenas were not in
any way overbroad and notes that subpoena requesting
information on the Vestas twbine model would have
provided information germane to Champaign’s application.
(UNU App. at 92.95.)

Further, UNU believes that subpoenas Hmited to turbine
models listed in Charpaign’s application would have been
meaningless, as the turbine models are often new and have a
Himited operational history. UNU adds that # offered to
narrow the scope of the subpoenas, as stated I its
memorandum, but the subpoenaed companies had no
interest in producing any records and dedlined o cooperate
with UNU. UNU offers that it did not file for amended or
revised subpoenas because the subpoensed companies
refused to tell UNU's counsel what was necessary to refine
them. In addition, UNU states that i could not obtain the
subpoenaed blade throw evidence from other sowces

13-
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outside of the subpoenas, and the ALJs suppressed UNU's
attermpts 0 question Saff on blade throw incidents
throughout the adjudicatory hearing, {UNU App. at 92-95.)

Champaign responds that the ALJs correctly vuled that the
subposnas sought a host of information unrelated 0 the
specific matter at hand and were overly broad and unduly
burdensome. Champaign also points out that UNU was
allowed to ask Staff witness Conway about the blade throw
incident at a wind project certificated by the Board in In #e
Matter of Paulding Wind Form 11, LLC, Case No. 13-368-FL-
BGN (Timber Rowd H), Opinion and Order (Nov. 18, 2010).
{Co. Memo Contra at 58.59.)

Injtially, the Board notes that there is nothing within the
record indicating that General Blectric Compeny, LLC (GE)
did not object to UNU's subpoena or was in the process of
complylng with it Assuming, arguendo, that UNUs
allegation is correct, the Board finds it puzaling that UNU
did not make any reference o ifs assertion in s
memorandum contra the various motions to guash. This
assertion is contvadicted by s own application for
rehearing, in which UNU explained that “[a]s revesled by
the subpoensed companies’ continwed pursuit of the
motions to quash, and their lack of response to UNU's offer,
the subpoenaed companies had no interest in producing any
records and declined to cooperate with UNU's attempts to
work for them” (UNU App. at %4.) Further, nothing
precluded UNU from exercising its right o file an
interlocutory appeal of the ALY's entry granting various
motions to quash, or filing a new or amended subpoena. In
fact, UNU did file amended subpoenas after it initially filed
defective subpoenas on September 24, 2012, that it ultimately
cured and refiled on September 28, 2012,

Furthermore, as UNU repeats similar arguments raised in its
initial brief, we find no merit In is request to reopen the
evidentiary hearing in this matter. In an exemise of
gamesmanship, UNU falled to formally object to the ALYs
October 22, 2012, entry granting the motions to quash, in
part, until it filed in its initial brief in this matter on January
16, 2013, almost three months after the entry was issued and
over a month after the adjudicatory hearing in this matter

~14-
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(23

had concluded. If UNU fruly believed that it was without
the means 0 obiain information that it alleged was “being
hidden by the subpoenaed companies,” it appears suspect

that no formal objections were raised until well after the

hearing concluded. While we understand that Rule 4906-7-
15, OAL, permits any party electing not to file an
interiocutory appeal to raise the propriety of any ruling in #ts
initial brief, but are concerned that, assuming arguendo, had
this information been germane to UNL's presentation of its
case, UNU had several avenues available to remedy this
alleged error that it chose to decline. Again, UNL had the
opporiunity to file an interlocutory appeal of the October 22,
2012, ALY entry, as well as new subpoenas that were more
narrowly tallored to the documents UNU was seeking to
obtain. We find UNU's argument that it dedlined © file
amended or revised subpoenas because the subpoenaed
companies refused fo tell UNU's counsel what was
necessary o refine thelr request to be without merit. (Order
at 7-9.)

Finally, we again note the mischaracterization of UNU's
agsertion that it was not permitted to question any withesses
on blade throw incidents. To the contrary, as indicated in
the opinion, order, and certificate, UNU, as well as other
interveners and the ALJ, cross examined both Sff and
UNU's witness on the incident at Timber Road I {Timber
Road I incident). (Order at % Tr. at 1300-1303, 13151316,
1318-1320, 1328-1332, 2485-2486, 2550-2553, 2566-2572.)
Accordingly, the Board finds that UNU's assignment of error
on this issue is without merit and should be denfed.

In #ts application for rehearing, UNU asrgues that the
evidence presented by Champaign and Staff on shadow
flicker is entirely based on inadmissible hearsay. UNU
claimg that Champsign and Staff uiilized lay witmesses to
revcier expert opinions on shadow flicker that they were not
qualified to give. UNU opines that Champaign's shadow
flicker report is highly technical and detailed and containg
multiple modeling scenarios with WindPRO inputs and
outputs. UNU contends that it was improper for the Board
to allow for the admission of this exhibit because the witness

sponsoring the application did not have any first hand-
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(24)

knowledge of the shadow flicker modeling analysis, UNU
provides that the fact that 2 withess may be qualified to
westify as an expert in ome discipline does not make the
expert gualified in s related dzscxpime or subdiscipline.
{UNU App. at 95-98.)

Champaign counters that UNU ignores the experience of
Champaign's wilnesses.  Champaign asserts that both
witnesses were able to sufficlently answer questions about
the shadow flicker report, the methodology used, and the
assumptions and inputs. Champaign further replies that
caleulating shadow flicker is a basic physics problem and
UNU's cladm that it is “highly technical” is unfounded. (Co.
Memo Contra at 60-61.)

The Board finds that UNLs assignment of error should be
rejected. As indicated in the opindon, order, and certificate,
the record reflects that Champaign witnesses Poore and
Speerschneider, along with Staff witness Strom, were
gualified fo testify on shadow Hicker based on their
educational backgrounds and experience in the industry.
Further, the record reflects that the software referred o in
the application is regularly relied upon in the industry.
There is no evidence within the record to support UNU's
repeated  claims that the shadow flicker reporis or
corresponding  testimony are in any way unrelisble;
avcordingly, we find that UNU's assignment of error should
be re;&xzted {Order at 51-52.)

In a similar assignment of error, UNU asserts that
Champaign's witnesses should not have bsen able o
sponsor portions of the application for which they were not
qualified as an expert because their testimony constituted
hearsay. UNU accuses the Board of lberally bending the
hearsay rule and evidentiary principles applicable to expert
testimony for Champaign, while applying a more stringent
standard on UNU's witnesses, induding UNU witnesses
Palmer and MoCann, UNU believes that the ALls erred by
striking portions of the testimony of witnesses Palmer and
MceCarm.  Specifically, UNU states that the ALls sbruck
portions of UNU witness McCann's testimony on the basis
that it was outside his ares of expertise, indicating that the
ALJs applied a double standard. UUNU believes that portions

1
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of the testimony of UNU witness Palmer, tewise, should
have been admitted, as he is an undisputed safety expert.
{UNU App. at 98-100.)

Charapaign asks the Board to refect these arguments.
Champaign notes that the admission of the application was
consistert with the Board's long-standing practice to allow
an applicant to sponsor an application and exhibits theough
the testimony of a witness that is an officer or experienced
emaployee of the applicant. Champaign further asserts that
the AL} and Board decisions did not result in one standard
for Champaign and a different evidentiary standard for
UNU. Champaign claims that its witnesses were adequately
qualified and expressed a deep understanding for the
application contents. On the other hand, Champaign claims
that UNU witness Palmer had no experience in the wind
industry and sought to testify on information that he was
not regponsible for compiling. (Co. Memo Contra at 62-63.)

The Bosrd finds that UNU's arguments should be rejected.
UM fails to provide any justifiable reason for the Board o
adrnit iterns that are hearsay and do not fall within any of
the hearsay exceptions. As noted in the opinion, order, and
certificate, Board precedent allows for the introduction of an
application or study by a sponsoring witness who had
significant responsibility in the production of an exhibit, We
see 10 reason to depart from Board precedent, particularly
in light of the fact that Champaign's witnesses have
considerable experience in the industry. Further, not only
ctid UNU cross examine these witnesses, but UNU also had
the opportunity to conduct depositions and engage in
discovery on matters related to their testimony. Moreover,
nothing  precluded UNU  from  subpoensing  other
individuals that assisted in the compilation of Champaign’s
application. We note that the County/ Townships chose to
exercige their right to subpoena during the course of the
adiudicatory hearing. UNLU's cholee t0 not avadl itself of all
of the tools available to parties in Board procesdings does
not fustify reversal of the Board's order. (Tr. at 24352443

Nor are we convinced that the Board created an evidentiary
double standard between Champsign and UNU. While
UNU deceptively asserts that UNU witness MeCann's

.y
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testimnony was struck on the basis that it was outside his ares
of expertise, the record actually indicates that a portion of
his testimony was struck because it was admittedly a
gquotation copled from Wikipedia, which i undeniably
hearsay {Tr. at 1010). Likewise, while UNU witness Palmer
does have experience as an engineer, he has no experience in
the wind industry and # would have been unreasonable for
the Board to admit testimony about the wind industry from
an internet website that consists entirely of thivd-party
information,  Accordingly, the Board doss not see any
inconsistency between Board rulings admitting exhibits that
were compiled under the directon of wiltnesses with
extensive indusitry experience, as opposed o testimony
derived from internet websites where any third party can
post information or data. {Order at 910, 12-13; Tr. at 1020
1021} Accordingly, UNU's request for rehearing on this
issue should be denjed.

In its application for rehearing, UNU argues that the Board
wrongfully denied UNU's motion to reopen the record in
this procesding. UNU opines that the Board's assertion that
the evidence UNU sought to introduce was cumulative
improper.  UNU alleges that the evidence contradicts the
testimony and evidence previously offered by Champaign
{(UNU App. at 55-56.)

Champalgn responds that UNU did not meet its burden to
regpen the proceeding under Rule 4906.7-17¢0), O.A.C,
Champaign  asserts that UNU attempted to  present
cumilative evidence that did not relate to new and distinet
facts, Given that UNU presented evidence from s
witnesses on infrasound measurements and cross-examined
Champaign's witnessezs on low frequency noise (LFN),
Champaign concludes that the Board correctly denied
UNU's request to reopen the record to subrmit additional
evidence on LEN and infrasound. (Co. Memo Conira at 36-
38.)

Consistent with the opinfon, order, and certificate, the Board
finds that UNU's request to recpen the record should be
denied. While UNU believes that the information it sought
o introduce would not be cumulative, as required by Rule
4906-7-17(C), O.A.C., the record reflects that UNU actually

18-
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{25}

Socioeconomie I

presented two witnesses who alleged that LFN exists from
wind turbines and leads to adverse health effects. Nothing
within the report UNU now segks to introduce contradicls
the testimony of UNU's witnesses. Not only was the
information that UNU was secking to supplement into the
record cumulative in nature, but we point out that UNLJ
cross-exammined  Champsign  witness Hessler on  his
conclusions from the Wisconsin proceeding, Although UNL
could have requested to admit the report 25 a late-filed
exchibit, UNU instead chose to file its request to reopen the
record 24 days after the report was lssued. Accordingly, as
the information UNU sought to infroduce s cumulative to
the evidence UNU previously submitted in the record,
UNL's assignment of error should be denied. (Order st 14-
1% UNU Ex. 19 at 8 and 25, UNL Bx. 23 at 812, 15-16, 25; T,
at 818, 865-866.)
Gacts

Ine its application for rehearing, UNU claims that the project
does not sexve the public interest, converience, and necessity
because there are socioeconomic and  environmentsl
defriments that outweigh the project’s economic benefits. In
support of its claim, UNU argues that Champaign failed to
produce & witness with knowledge of the sociceconomic
benefits; the benefits of the project are negligible; the
project’s  sociveconomic  detriments far outweigh any

-sociveconomic benefits; and the Board’s reliance on Section

49128.64(B), Revised Code, is improper because it forces Ohio
utilities to purchase alternative energy gererated in Ohio,
thus, viclating the federal commerce dlause. UNU maintains
that the opindon, order, and certificate fails to analyze any of
these deficiencies. (UNU App. at 14-16.)

In its mermorandum contra UNU's application for rehearing,
Champsign counters that the facility does represent the
minimumn adverse environmental impact and that the
facility will serve the public interest, convenience, and
necessity,  Regarding UNU's arguments that Chio's
renewable  energy standards  are  unconstitutional,
Champaign provides that the standards remain in place
regardless of any future rulings on the corstitutionality of
the renewable energy statute. (Co. Memo Contra at 6-7.)

-19-
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The Board finds that, with the exception of its argument that
Section. 4928.64(B), Revised Code, is unconstitutional, UNU
falls to raise any new arguments for the Board's
consideration. While UNU accuses the Board of accepting
misrepresentations from Staff and Champaign, UNU fails to
provide any meaningful economic analysis, study, or
research to rebut Champaign's reports that were included
with i1s application. We agree with UNU's assertion that the
burden of proof is on Champaigry however, Champaign
sustained its burden of proof of showing that the faclity will
serve the public interest, convenience, and necessity, to
which UNU failed to rebut with any meaningful or
persuasive evidence. Further, we find UNU's repeated
allegation that the project will cause widespread damage
throughout the county to be mevitless as well. The Board
emphasizes that, in addition to ensuring the project has a
positive economic impact, we find it extremely mportant to
preserve the nature and scenery when considering whether a
proposed project benefits the public interest. The record in
this proceeding reflects that this project will not alter the
scenery in Champaign Coumty as it will blend with the
previously certificated wind-powered energy project and, as
a representative of the Ohio Farm Bureau Federation
explained, it will protect the agricultural landscape that is
prevalent throughout Champaign County. {Order at 23-24.

Next, we turn to UNU's argument that the Board impropedy
relied upon Section 4928.64(B), Revised Code, in approving
the application, on the basis that it viclates the federal
commerce clause. The Board finds that this question of
constitutionality of a statute extends beyond the scope of the
Board's designated authority and is only appropriate for
determingtion by the Court. Consequently, the Board must
continue to follow the statute until directed otherwise by the
Court, as it lacks the jursdiction o adjudicate whether
Section 4928.64(B), Revised Code violates the feders
commerce clause. See Panhandle E. Pipeling Co. v. Pub. Ut
Comm. of Chio, 56 Ohio 5t.2d 334, 346, 383 N.E2d 1163
(1978}, citing The East Ohio Gas Co. v. Pub. Util, Comm. of
Ohip, 137 Ohio 5t 225, 238-239, 28 N.E2d 599 (1940).
Nevertheless, even if Section 4928.64(B), Revised Code, were
not at issue, the Board finds that the project serves the
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purpose of delivering energy o Ohio’s bulk power
trangrnission system in order to serve the gereration needs
of electric utilities and thelr customers, as discussed in the
application. {Co. Bx. 1 at 2) Accordingly, the Board finds
that UNU's application for rehesring regarding the
socioeconomic impacts should be dended.

Avigtion

{27} In #s application for rehearing, UNU contends that the
Board falled to require Champaign to fully comply with
Section 4906.10, Revised Code, in order o emsure that none
of the turbines pose an aviation hazard. UNU acknowledges
that the Staff Report represents that Staff engaged in the
required comsultation with the Ohio Department of
Transportation’s Office of Aviation {ODOT-0A) and
received clearances for all twbines. Nevertheless, UNU
argues that the Board should disregard Staff's representation
in the Staff Report because correspondence included in the
application from ODOT-0A only pertains to 28 out of the
56 hurbine sites that were reviewed. Further, UNU states
that the comrespondence included in the application provides
that the clearance expired on Movember 1, 2012, prior to the
Board's hearing. UNU contends that the order fails 1o
address this deficlency and that the Board may not issue a
certificate  wntil ODOT-0A  issues  valid, wunexpived
clearances to ensure that none of the turbines will pose an
aviation hazard. (UNU App. at 83-84.)

In its memorandum contra UNU's application for rehearing,
Champaign asserts that, as confirmed by Staff, ODOT-04
has approved all turbine locations, although UNU continues
to fmply that this did not ocowr. Champaign points out that
the Staff Report makes clear that all turbines associated with
this case were cleared by ODOT-OA after being contacted by
Staff, in accordance with Section 4561.32, Revised Code.
{Co. Meme Contra at 51-52.)

The Board points out that, 25 set forth in the opinion, order,
an cextificate, the Staff Report notes that a determination of
ne hazard has been issued by the Federal Aviation
Administration (FAA) for all 56 twbine locations in the
proposed project and that Sff contacted ODOT-CA and
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received notices of clearance for all turbines associated with
the proposed project.  Although the application may have
only included correspondence regarding 28 out of the 56
turbine site clearances, and the correspondence reflecting
QDOT-OA's approval included a date prior to the
adjudicatory hearing, the Board stresses that Staff confirmed
in the Staff Report that all 56 sites were dleared by ODOT-
OA, and UNU has pointed to no requirement that the
application must contain written correspondence reflecting
ODOTOA’s approval in addition to Swaff's unvefuted
confirmation in the Staff Report that all sites were approved.
Although UNU may choose not to believe Sinaffs
representation that all 56 sites were cleared by ODOT.04, it
is apparent from the opindon, order, and certificate that the
Board determined that the Staff Report was credible on this
issue and that Steff's affirmation meets the requivement that
Staff consult with ODOT-OA. {Order at 33-34) Further, the
Board notes that UUNU had the opportunity to cross-examine
the Staff witmess responsible for authoring the aviation
portion of the Staff Report, but UNU did not question that
witness on the assertion in the Staff Report that all turbine
sites were cleared by the ODOT-0A (Tr. at 2036, 2094).
Consequently, the Board finds that UNU's application for
rehearing on this issue should be denjed.

Setbacks - Blade Shear and Fire

{28}

In is application for rehearing, UNU argues that turbine
blades pose a threat to public safety and that a person struck
by a blade is likely to die or be seviously injured. Further,
UNU contends that the Timber Road I incident, as well as

- other worldwide incidents, reveals that blade shear oerurs

regularly in the wind industry. Initially, regarding the
Tinber Road T incident, UNT contends that the Board erred
in finding UNU witness Schaffner's testimony fto be
urweliable. Further, UNU argues that the Board erred in
speculating that children had carried turbine pieces into
their vard because no one would logically clutter their own
yard, and that the Board erred in determining that wind
could have Iifted up pieces of turbine blade after they fell
and depostted them away from the turbine tower. UNU
continues that Champaigr, Staff, and the ALs engaged in
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“subterfuge” to block UNU's guestions about the blade piece
travel distances and other information relating to the Timber
Road U incident. UNU also contends that, although the
Board’s order relied on safety precautions against blade
shear that were generally referred to in the application, the
Board failed to include a condition. requiring these safety
precautions, indluding independent braking systems,
automatic shutdown under certain conditions, certification
undey International standards, pitch controls, sensors, speed
controls, third-party oversight in manufacturing, quality
assurance process, inspections, maintenance, Imits on
remote fault access, and training. Finally, UNU argues that
the Board ered in concluding that blade failure rarely
ooeurs, citing evidence from the Caithness Database that was
not admitted into the record. (UNU App. at 59.73; 76-78.3

In addition, UNU argues that the Board erred in finding that
turbine manufacturer sefety manuals are not relevant in
determining setbacks. Although UNU concedes that the
Board determined the safety manuals only referred to
temporary clesrance areas during emergency situations,
UNU contends that turbine manufacturers have developed
the clearance areas because their experiences have shown
them that turbine bades can fly that distance. Further, UNU
asseris that UNU's members will be threstened if turbines
are installed within 1,000 feet of any public road, and
contends that Staff witness Conway testified that Swif fajled
to measure the distances between the turbine sites and
public roads. (UNU App. at 73-75.)

In its memorandwm contra UNU's application for rehearing,
Champaign argues that UNU has mischaracierized the
evidence in the record in its asserton that the hazards of
blade shear are prevalent in the wind industry. Specifically,
Champaign points out that UNU ignores the fact that none

of its witnesses could point to a member of the general

public that has been injured due to blade shear, despite the
fact that hundreds of thousands of twbines operate
throughout the world. Further, Champaign points to the
testimony of Champaign witness Speerschneider and Staff
witness Conway for the position that blade shear events are
extremely rare. Champaign goes on o argue that UNU was
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permiited to introduce testimony on the Timber Road I
incident, but mischaracterizes that evidence by claiming that
pieces of the blade landed in 2 yard near a public road, when
testimony by Staff witness Conway tended fo show that
smaller, lighter pleces of the fiberglass blade were blown
around the site, which was actually scknowledged by UNU
witness Schaffner. Purther, Champaign points out that UNU
witness Schaffner traveled to the site days after the blade
shear incident; unlike Statf witness Conway, who visited the
site the day after the incident. {Co. Memo Conirs a1 41-43.)

Champaign next argues that, in ite application for rehearing,
UNU inappropriately relied on a database spreadsheet that
was not admitted into evidence. Champaign further points
out that, although UNU claims that the manufacturer safety
maruals support UNU witness Palmer’s setback proposal,
these distances in the turbine safely manuals refer o
temporary clearance recommendations during emergency
situations, such as messures that would be taken in the
event of a gas leak., Champaign huther contends that the
alleged distances set forth in the page allegedly taken from a
Vestas manual produced at hearing by UNU witness
Johnson are irrelevant because they cannot be found in the
entire Vestas safety manual, which was induded in the
application. Further, Champaign points out that Staff
witness Conway testified at hearing that he contacted Vestas
and confirmed that the setbacks proposed in the application
excesd Vestas’ minimum  setback  recommendations.
Champaign notes that Staff witness Conway festified that
Staff's recommended setbacks in this case exceed the
setbacks required by GE. Consequently, Champaign states
that the setbacks approved by the Board are sufficient 1o
protect the public from the already low risk of blade throw,
and the Board did not err in rejecting UNU's request for 2
1,640 foot setback from property lines and 1,000 foot sethack
from public rosds. {Co. Memo Contra at 46-47.)

The Board declines to grant rehearing on the issue of
setbacks due to the risk of blade shear. More specifically, the
Board notes that UNU raises no new arguments on
rehearing, and the Board specifically rejected in the opindon,
order, and certificate UNU's assertion that blade shear is
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prevalent in the wind industry. In so finding, the Board
determined that no evidence was presented that any
member of the general public has ever been injured due to
blade shear, and that the owasioms of blade shear in
Sandusky, Ohdo, cited by UNU did not involve commercial
grade wind turbines such as those at issue in the application.
{Order at 41.}

Wext, the Board finds that UNU misvepresents the record by
asserting that Champaign, Staff, and the ALJs engaged in
"subterfuge” to block UNU's questions about blade piece
travel distances and other information relating t0 the Timber
Road I incident. To the contrary, the record contains
rumerous guestions and answers concerning the Timber
Foad T incident that the ALJs found were relevant & the
application at issue in this case, which were asked by UNIJ,
other interveners, and the ALJs, and were arswered by Staff
witness Conway and UNU witness Schaffner (Tr. at 1300-
1308, 1315-1316, 1318-1320, 1328-1332, 2485-2486, 2550-2553,
2566-2572). Further, the Board specifically enumerated the
reasons that it found more credibility with the official report
of the Timber Road U incident, which was moved into
evidence by UNU and admitted by the Board, than UUNU
witness Schaffner’s testimony, including that: he did not
view the pieces until days after the incident; he did not
measure the pieces until four to five days after the Incident;
he acknowledged that the small pieces of fiberglass may
have blown further away from their original landing spots;
he acknowledged that he did not know whether the pieces
had been moved; and children in the area were pitking up
the pleces. Further, although UNL argues that a Paulding
County family experienced a near hit on their home, nothing
UNU cites in the record supports this statement. {Order at
£1.3

Az discussed in the order, the Board found that the rare
occurrence of blade shear would be reduced by the
certification of turbines according to  international
engineering standards, independent braking systems, pitch
coritrols, sensors, speed conirols, monitoring systems that
provide automatic shut down at certain wind speeds,
vibrations, or rotor siress, third- party oversight in the
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manufacturing  process, guality assurance  processes,
inspections, proper maintenance practices, limitations on
remote fault resets, and tabuing. Although UNU believes
the Board earved in not specifically requiring these
precautions as part of the certificate, UNU's argument s
misguided. Initially, the Board notes that it provided, in the
opirdon, order, and certificate that, i Champaign should
wish {0 use a hwbine model not considered in the order,
Champaign would be reguired to file an amendmens
application pursuart o Section 490606, Revised Code
{Order at 42). As set forth in the Siaff Report, ol of the
turbine models under consideration for the project are
certified to International engineering standards, have two
independent braking systems, pitch controls, lightning
protection  system, monitoring systems that provide
automatic shut down at excessive wind speeds, vibrations,
and stress (Staff Report at 31). Further, the application
provides that all twrbine models under consideration are
independently certified a5 meeting international design
standards by independent product safety organizations {Co.
Ex. 1 at48). At hearing, Champaign witness Speerschneider
testified that these international entities provide standards
tor the manufacturing process and quality control (Tr. at
JB-309).  In addition, Champaign witness Speerschneider
testified that Bverpower regularly inspects and repairs
minor defects in turbine blades (Tr. at 318). The application
also states that the most cormmon cause of blade failure is
human error in interfacing with control systems and that,
consequently, manufacturers have reduced that risk by
miting human adjustments that can be made in the field.
In addition, the application states that Applicant will
provide annual training for i personnel, as well as local
first vesponders (Co. Fx. 1 at 83).

Moreover, as stated in the opinion, order, and certificate, the
Board found that UNU misunderstood the cited provisions
taken from the turbine safety manuals, as these were not
minimum  setback  recommendations, but  temporary
clearance areas in the event of temporary safety situations,
akin to evacuations during 3 gas leak. (Order at 42.)
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Finally, the Board notes that, in its posthearing briefs, UNU
contended that Staff failed to measure the distances between
the turbine sites and public roads. UNU repeats this falsity
in it application for rehearing, alleging that Staff witness
Conway testified Staff failed to messure the distances
between the turbine sites and the public roads. In fact, the
testimnony selectively cited by UNU in support is the
testimony of Staff witness Burgener where he stated that he
did not personally measure the setbacks 1o rondways in his
review of the project {Tr. at 2435-2456). Staff witness
Conway testified that he did measure the distances between
turbine sites and arterial roadways (Tr. 2488-2489, 2491).

Faor the reasons stated above, the Board finds that the issues
raised by UNU were thoroughly addressed in the opindon,
order, and certificate, that UNU raises no new additional
arguments, and that rehearing should be dended on these
issues.

Sethacks - Ire Throw

(2%

in #ts application for rehearing, UNU alleges that the Board
should reexarnine and expand setbacks o prevent ice from
entering roads or nonpariicipants” Jands, Initially, UND
acknowledges that the Board found In the opinion, order,
and certificate that the clearance sveas discussed in the
furbine safely manuals only pertain to temporary dearance
areas during emergencies. UNU surmises, however, that
turbine manufacturers must have developed these
emergency evacuation zones because thelr experiences
demonstrate that turbines throw ce that distance. TNU
further criticizes the Staff Report and the opinion, order, and
certificate, for requiring grester setback distances from
heavily traveled roads then from lesser traveled roads,
because UNU contends this ignores the safety of motorists
on less traveled roads. UNU asserts that four turbines
approved by the Board are located too close to roads that are
heavily traveled, citing the testimony of UNU witness
johnson that these roads are heavily traveled. UNLJ goss on
to argue that the safety of its members will be threatened i
frabines are installed within 1,000 feet of any public road.
Further, UNU argues that the Board unfairly found UNU
witness Palmer's testimony that ice detectors do not work to

e
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be unveliable because he had never worked in the wind
industry or operated a wind turbine and contends that GF's
safety manual states that ice may forre on rotor blades more
guickly than on the ice sensor. (UNU App. at 78-80.)

In its memorandum contra UNU's application for rehearing,
Chamnpaign argues that UNU's justification for public road
setbacks of 1000 feet is based solely on the testimony of
UNU witness Palmer, and lacked any justification for this
proposed setback and falled to perform any caleulations on
ive throw distances or risk due to ive throw. Further,
Charnpaign points out that UNU does not cite any turbine
safety marual that mandates a 1000 foot setback for ice
throw, and that only GE recommmends a setback for ice throw
in the event ie detectors are not used. Champaign further
notes that all of Champaign’s turbines will use ice detectors
and that the Board’s recommendation for setbacks was more
conservative than GE's recommendations. Regarding public
roads, Champaign poinis out that no evidence supports
UNUs claim that some turbines are sited too close to public
roads other than UNU witness Johnson's testimony.
Charmnpaign again stresses that no evidence was heard that a
member of the general public has been killed or irjured by
ice from a turbine, Finally, Champaign contends that the
risk of ice throw will be further minimized by Conditions
{41} and (42} as set forth in the opinion, ovder, and certificate,
requiring worker instroction and ice warning systems. (Co.
Memo Contra at 47-49.)

The Board finds that UNU bas provided no new arguments
that were not raised at hearing and addressed in the opinion,
order, and certificate. The Board specifically stated that it
found UNU witness Palmer’s testimony that ice detectors do
not work to have minimal credibility, as he admitted he had
never worked in the wind industry or operated 2 wind
turbine. Further, the Board specifically addressed UNLI's
igsue regarding the turbine safety manuals, finding that the
manuals “all refer to recommended clearance in the event of
temporary safely circumstances, not permanent setback
recornmendations.” The record indicated that Staff witness
{onway contacted all of the potential turbine manufacturers
and found that, with 5tafl’s conditions, the project exceeds

I8
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all manufacturer setback recommendations, The Board adds
that, although UNU asserts turbine manufacturers’
experierces have shown them that nubines throw ke a
particular distance, UNU has not pointed to any record
evidence to support this assumption about manufacturer
experiences. Purther, the Board points out that, per Staff's
recommendation, two turbines. proposed in the application
were not approved due to thelr proximity to arterial roads
and/or occupied structures. (Order at 44-45.) Accordingly,
the Board affirms its decision that, with these conditions, the
minimal risk of ice throw was not such 28 to render the
proposed project contrary to the public interest and,
therefore, the Board finds that UNU's application for
rehearing on this issue should be denied.

Aesthelics

(30)

In its application for rehearing, UNU next argues, as it did at
adjudicatory hearing, that the height of the turbines will
destroy the community landscape with spinning, blinking
turbines, UNU argues that the opinion, order, and certificate
was not credible when it discussed the aesthetic impact of
the proposed project. In support, UNU repeats the
argumnent set forth in its post-hearing brief that the turbines
will be visible during the daytime from 84 percent of the 242
square-mile axga. Purther, UNU reiterates its argument that
LUNU member Julie Johnson will be able to see a1l 56 of the
proposed turbines from her property and the red aviation
lights will obliterate her view of the sky. UNU also repeats
its argument that studies show the appearance of 2 wind
fturbine can be perceived as intrusive, (UNU App. at 58-59.)

In it memorandurn contra UNU's application for rehearing,
Champaign asserts that the record does not support a
finding that the visual impacts of the facility will degrade
the surrounding aren. Champaign cordends that UNU
witness Johnson's personal opindons supporting UNU's
argument were unfounded and incorrect, and that UNU's
assertion about the study that wind turbine appearances can
be perceived as intrusive was incomect and UNU has
mischaracterized the text of the article. Finally, Champaign
asseris that there is no basis for UNWU's conclusion that the
turbines will destroy the community’s landscape, and that

5.
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the application demonstrated that Champaign County i a
working agricultural landscape that will be compatible with
the proposed facility. {(Co. Memo Contra at 40-41.)

The Board initially notes that, in the opindon, order, and
certificate, it recagmzed that some portion of the project
would be visible in 84.4 percent of the area. Howevey, the
Board clarifies that, although UNL witness Johnson testified
that she would be able to ses all 56 of the proposed turbines
from her property and that pulsing red aviation lghts would
obliterate her view of the sky, eviderce was admitted into
the record that g significant number of the turbines will be at
least partially screened by trees and structures, and a cellular
tower with red warning lights already exists near UNLUJ
witness Johmson's property. Further, ss discussed in the
opindon, order, and certificate, the Board also considersd
evidence that FAA warning lights are typically only installed
on one-third to one-half of turbines in a project; that actual
visibility of the turbines will be more limited due to slender
blade profiles, distance, and screening from bedgerows,
street {rees, and structures; and that the collection system
will be primarily buried, The Board found that, considering
all of the factors, the assthetic bmpact would not be so
negative as to make the facility contrary to the public
irderest, convenience, or necessity, Here, the Board finds
that UNU has raised no matters that were not thoroughly
discussed and decided in the opindon, order, and certificate.
{Order at 46-47.) Accordingly, the Board finds that UNILYs
application for rehearing on this issue should be dended,

Shacow Flicker

(31) In itz application for rehearing, UUNU repeats the argument
from it posthearing briefs that Champaign failed
demonstrate compliance with the 30-hour per year shadow
flicker standard. More specifically, UNU argues that the
shadow flicker model used by Champeign was
fundamemaﬁy flawed because it falled 1o consider the actual
size of houses for which flicker exposure was being
modeled.  UNU opines that the model had the effect of
overestimating the impact of obstacles in mitigating shadow
flicker on veceptors. UNU continues that, even ¥ the
shadow Hicker model was not flawed, the report predicts
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that as many as 11 nonparticipating residences are expected
o experience shadow flicker levels beyond the 30-hour per
year standard,  Further, UNU contends that the Board
should require medeling to evaluate flicker over the entirety
of & nonparticipating parcel, not just the residence. Next,
UNU argues that the Board should include in the certificate
a statement that, ¥ a perticular form of mitigation is
unacceptable to an affected landowner, Champaign is
responsible for proposing and implementing alternative
mitigation measores, so that it is not incumbent on an
affected landowner t alter his property. UNU further states
that Condition {47} of the opindon, order, and certificate is
ungnforceable because Btaff or an affected neighbor will be
unable to predict shadow flicker to the minute because, as
UNU asserts, the shadow flicker model is flawed. (UNU
App. at 81-82)

In its memorandum contra UNU's application for rehearing,
Champaign argues that the record does not support UNU's
contention that the shadow flicker model was fundamentally
flawed because the actual house size allegedly was not
considered in the analysis. Champaign points out that the
model used very conservative assumptions, including that
the turbines would operate during all davlight hours and
that a receptor would be exposed to light on all sides,
Further, Champaign argues that UNU fails o give any
examples of receptors where the size of the hypothetical
recepior would be affected and, further, that UNU fails to
quantify or explain how the alleged overestimation of
topographical shadowing outweighs the conservative
assumptions in the model. {Co. Memo Contra 5t 50.)

Next, Champaign posits that the record does not support
UNU's contention that shadow flicker should be limited for
an entire parcel, not just the residence. Champaign points
out that, as Champaign witness Speerschneider testified, the
3-hour per year threshold is typical in the industry and has
resulted in few complaints at wind projects. Champaign
argues that, logically, if these levels applied to residential
struciures have been found o cause few complaints, then
shadow flicker on other parts of properties will not be an
issue. (Co. Memo Contra at 50.)

ey
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Finally, Champaign addresses UNU's arguments regarding
Conddition (47), arguing that they are unfounded,
Champaign emphasizes that this condition ensures that
nonparticipaiing residential structures are limited to less
than 30 hours of shadow flicker per vear and allows Staff to
enforce this Jevel, contrary to UNLI's assertion that this
condition defers important siting  issues. FPurther,
Champaign  points out that this condition includes
requirements of additional analysis and mitigation of
complaints through the established complaint process.
Champaign also argues that, read in #s entivety, this
condition does not require residents to undertake unwanted
mitigation, as claimed by UNU, but provides adequate
assurance that the project represents the mindmum
environmendal impact. Champaign notes that, absent an
agreement with a landowner, Champaign cannct force
unwanted mitigation measures on & landowner and
Condition (47} requires Champaign to conduct a review of
the Impact of all projectrelated shadow flicker complaints,
which provides individual analysis and further review of
complaint situations. (Co. Meme Contra at 50-51.)

In the opinion, order, and certificate, the Board stressed that
Champaign's shadow flicker analysis used: software
cornonly used and relied upon in the industry in order
model projected shadow flicker; and very comservative
assumnptions that the turbines would operate during all
daylight hours and that the receptor will be exposed to light
on all sides (Order at 51-52). Further, as pointed out by
Charmpaign, UNU fails to give any examples where the size
of the receptor would affect the shadow Hicker analysis and
fafled to present amy testimony to refute Champaign’s
shadow flicker analysis. Although the burden of proof is on
Champaign, the Board finds that Champaign sustained its
burden of proof in showing that the facility represents the
miniturmn enviroranental impact a8 far as shadow flicker,
and UNU has failed to rebut this showing with meaningful
and persuasive eviderce. Additionally, the Board notes that
the complaint resolution process established in the opinion,
order, and certificate allows for nonparticipating individuals
to raise any and all concerns about shadow flicker (Order &
52). Consequently, the Board declines to find that the
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shadow flicker model was fundementally fawed by
allegedly not using the specific messurements of each
receptor.

The Board also declines to find merit to UNUs argument
that shadow ficker should have been modeled for the entive
nonparticipating  property, not just the residence, on the
basis that Champaign witness Speerschneider testified that
the 30-hour shadow flicker threshold, which has applied o
residences, has resulted in few complainis at wind projects
{Tr. at 265). Consequenily, the Board does not find that the
risk of shadow flicker on an entire nonparticipating parcel
renders the project confrary to the public interest,
particularly given that any complaints about shadow flicker
on ancther part of a nonparticipating parcel would stl] be
subject to the complaint resolution process (Order at 52).

Additionally, in the opinion, order, and certificate, the Board
emphesized that Condition (47) does not defer issues io
Staff, but gives Staff the ability to enforce the Board's
determninetion  of appropriate shadow fHoker against
Champaign after the facility & comstructed.  Further, the
Board found that Chempaign’s proposed mitigation
measures  did not  comstitule & requirement that
nonparticipating  homeowners take unwanted mitigation
measures, but merely enumerated a list of possible methods
to mitigate excess shadow flicker. The lst of possible
mitigation methods induded curtallment of operation
during select times, which would require no changes to the
property of nonparticipating individuals not wishing to
implement another mitigation measure. (Order at 51.52.)
Consequently, the Board finds that UNU's application for
rehearing on this issue should be denied.

Property Yalues
{32} Inits application for rehearing, UNU argues that the Board

erred in finding that concerns about property values did not
render the project contrary o the public interset,
convenience, and necessity. In support, UNU cites the
testimony of UNU witness MeCann that the project will
reduce the market value of properties in the immediate area
by 25 to 40 percent. Further, UNU claims that Champaign

55
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witness Thayer's testimony diluted property value impacts
associated with wind turbines by considering a vast data set
and was, therefore, less reliable. UNU concludes that,
comsequently, the project does not serve the public interest
and should not have been approved or, alternatively, that
the Board should condition its approval on inclusion of a
property value protection agreement. (UNU App. at B4-87.)

In its memorandum contra UNU's application for rehearing,
Champaign contends that the record supports the Board's
finding that concerns with property values do not render the
project condrary to the public interest, convenience, and
necessity.  In support, Champaign notes that UMY relies
solely on the testimony of UNU witngss McCann who,
Champaign points out, failed to control his real estate price
comnparison for the many variables that can affect prices;
failed o include any analysis tying the isolated studies he
relied on; used a very small sample size that was not tested
for statistical significance; and lacked the formal education
and field experfence to conduct a true statistical study. {Co.
Memo Contra at 52-55)

In s opindon, order, and certificate, the Board noted that
five studies were presented by Champaign witness Thayer
corcluding that similar wind projects in other locations did
not affect property values in those areas, and fwo studies
were presented by UNU witness MoeCann concluding that
wind projects in other locations reduced the market value of
properties in the immediate areas. As the Board explained
in the opinion, order, and certificate, however, the studies
presented by Champaign were more reliable than the studies
presented by UNU, 25 the Lawrence Berkley National
Laboratory Study in partioular wes a peeraeviewed,
comprehensive statistical study that comsidered a much
larger number of property transactions near 24 wind farros,
and included a control group. Further, the Board noted the
lack of a control group in UNU witness McCann's study,
anall sample size, and lack of testimony on statistical
sigrificance that lessened the credibility of that study.
{Order at 53-54) As UNU has presented no new arguments
that have not been discussed and decided in the opinion,
order, and certificate, the Board declines to reverse its
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finding that Champaign’s studies proved more relisble, and
finds that UNU's application for rehearing on this issue
should be denied,

setbacks - Operational Noise

33}

(34)

In its application for rebearing UNU alleges that
Champaign’s proposed sound limits for audible nolse will
cause widespread discomfort, annoyance, and slesp
deprivation. UNU reiterates that both audible and inandible
sound waves from wind turbines can cause health disorders
for those living too close fo wind turbines, and the Board
should not allow Chempelgn to increase noise levels
imposed on nonparticipating neighbors to anything higher
than five decibels (dBA) above the background sound level,
(UNU App. at 20.25.)

In its memorandum conira, Champaign argues that the
record reflects that audible sound from turbines will be at
acceptable levels, with UNU repeating the same arguments
made in is initel brief in both this proceeding and in
Buckeye Wind 1. Champaign points to the testimony of
Champelgn witness Hessler confivming that a project with
mean sound levels under 45 dBA would result in few
complaints, (Co. Memo Contra at 7-13)

The Board finds that UNU fails to raise any new argurments
for our consideration. UNU's allepations are, verbatisn, the

- same arguments it raised in its initisl brief While UNU

claimg that the crder dismissively ignores the risk of health
disorders, the record reflects that there is no causal
commection between health disorders and turbine noise.
(UNL Br. at 10-15; UNU App. at 20-25; Order at 57, 623
Accordingly, the Board finds UNU's assigninent of error
should be rejected.

In its assignmnent of error, UNU repeats its request that all
turbines be located at least 0.87 miles from the properties of
all nonparticipating neighbors. Based on negative health
effects associated with wind turbine noise, UNU argues that
setbacks for the proposed project should be at least 0.87
rniles in order to protect neighboring residences from health
disorders. (UNU App. at 25-20.)

35.
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Champaign responds that, given the lack of evidence that
turbings may canse health issuss, UNU's proposed setback
distance should be rejected. Champaign argues that % has

. presented sufficient evidence to support that the project, as

sited, will not lead to adverse health effects. {Co. Memo
Contra at 13-15.)

Similar to its previous assignment of error, the Board finds
that UNU has not raised any new arguments for the Board's
congideration but again recites the same argument, word for
word, raised in its initial brief. (UNU Br. at 15-18; UNU
App. at 25-29; Order at 57, 62-63.)  Therefore, we find that
UNU's assignment of error requesting a sethback of 0.87 miles
should be dended,

UNU argues that a 35 dBA Bmit is justified regardless of
whether or not turbine operation causes health problems,
UNU opines that the opinion, order, and certificate fails to
prevent annoyance and sleep disturbance and does not take
steps to prevent Champaign from breaching its obligation to
use its leases without harming its neighbors. (UNU App. at
28323

Champaign veplies that UNU is repeating its arguments
from its initial brief in this procesding, with the exception of
its mew argument that no one bas a right to annoy or disturb
their neighbors. Champaign argues that the record supports
the Board's finding that operationsl noise levels are
reasopable and, in the event neighbors are upset with the
operational nolse level, the complaint resclution process will
protect the public interest. {Co. Memo Contra at 1519

Although UNU notes that a noise limitation of 35 dBA is
necessary regardless of whether there are any adverse health
effects associated with wind turbine operation, UNU fails 1o
provide any additional rationale in support of its request.
Contrary to UNU's argument that the wmder fails to take
steps to ensure nonleaseholders will not be harmed by the
operation of wind turbines, we point cut that an entire
condition to Champaign’s certificate is devoted 1o ensuring
that nonleaseholders who allege annoyance or disturbance
will receive due process through a complaint resolution
process.  The complaint resolution process allows for
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nonleaseholders t©o raise any and a8l concerns about
unaccepiable noise lavels. Further, we note that the order's
condition incorporated a short-term deviation specification,
at UNL's request, which we find not only makes the
standard easy to relisbly enforce, but also removes the
uncertainty associated with the complaint resolution process
that UNU raised concerns about. Therefore, the Board finds
that UNL's assignment of error should be denied.

UNU believes that the Board’s opinion, order, and certificate
wrongfully determined that Champaign withess Hessler’s
sourdl measurements were reliable.  UNU argues that
Champaign witness Hessler's background sound levels were
4 dBA higher than they were in the previous noise study in
Buckeye Wind 1. Specifically, UNU suggests that the opinion,
order, and certificate fails to recognize that Champaign
witness Hessler's background sound readings were

inconsistent between stations and exposed to significant

noise sources that elevated sound levels at ol sites. UNU
adds that Champaign witness Hessler's noise study also
found unusually high nolses at Station 7, which caused him
to discard this station’s test data. Purther, UNU accuses the
Board of missing the entive objective of a background noise
study. (UNU App. at 32-36.)

Champaign contends that UNU's arguments are without
merit and, regardless of what UNU claims, the ambient
sound levels recorded by UNU's own witmess are similay to
those measured by Champaign's witness, Champaign
asgerts that the fact that Champaign’s wilness's
measurements were almost identical to UNLs witness's
measurements refutes UNU's criticisms of the background
noise study work, as well as the claim that Champaign's
witness had differing results between this proceeding and
Buckeye Wind 1. (Co. Memo Contra a4 19-22.)

The Board finds UNUYs sssignment of emor should be
denied. Irdtially, we note that UNU relies exclusively on
sioiilar arguments previously made in this proceeding.
Regarding UNU's first assertion, we find that Champaign
witness Hessler's background nolse levels are consistent
with UNU witness James's noise levels. Specifically,
Champaign witness Hessler testified that he measured a 190

7.
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background level of 33 dBA with a wind speed of six meters
per second, which he explained is the typical critical wind
spead. UNU witness James testified that, when he measured
the background sound level, the wind speed was less than
0.2 meters per second, which in Champaign witness
Hessler's study, would correlate to three meters per second,
resulting in a meen nighttime dbA of 26, UNLU witness
James explained that this figure was very comparable to his
numbers.  UNU witness James confiomed, Champaign
witness Hessler's mean daytime and nighttime 190 sound
levels, as a function of wind speed, were reliable at 3 meters
per second; therefore, the Board sees no reason why we
should find the rest of Champaign witness Hessler's figures
should be disregarded merely because the numbers were
slightly different than the sound levels in Buckeye Wind I,
particularly in light of the fact that the background noise
level's validity was confirmed by UNU's own witness. (Tr.
at 793, 1185-1186; Co. Bx. 1, Bx. O at 28)

Similarly, we find UNU's assertions that Champaign's noise
readings are inconsistent to be without merit. The variations
in noise readings amongst the monitoring stations reflects
Champaign witness Hessler's testimony that Applicant
looks for a diversity of places %o put the monitors and,
subsequertly, had the distribution of readings throughout
the project area. Further, we are not persuaded that the
nighttime reading at Station 7 correlates to all stations being
exposed to contaminating noise, ss the measurements
reflected within the application, with the exception of the
spiked periods, show that Station 7's readings are consistent
with those of other monitors. (Co. Bt 1, B O at 20-25.)

Finally, UNU fails to persuade s that Champaign witness
Hessler's background noise calculations were deceptive and
skewed by noise from farm machinery and the surrounding
vegetation.  As we explained in the opindon, order, and
certificate, it is inevitable that the noise stations may pick up
on outdoor noise from scurces, as even UNU's own withess
testified. Contrary to UNU's assertions, the record does not
reflect that Champaign witness Hessler made the conscious
chwice to include deciduous leaf rustle in his measurements
in order to inacourately portray background sound levels,
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but rather, indicates that Champaign chose to put mondtors
in open areas away from woods and trees. {Order a2 61; Ty,
at 775.} The Board finds that UNU's misleading accusations
on rehearing are meritless and should be rejected.

UNU reiterates its belief that Champaign did not accurately
measure background noise and claims that caloulation of the
background sound level should utilize the 190 metric, which
measures the quistest 10 percent interval, not the average
sound level (Leqg} metric, which UNU posits is contrary to all
prior practices of Chempaign’s nolse consultant.  UNU
claims that the opinion, order, and certificate disregards the
admission of Champaign's own witness that the Leg is an
inappropriate measurement of background sound. Further,
UNU suggests that the Board carmot utilize past Board
orders that adopted Leq measurements as precedent because
the use of the Leq was not contested by any opposition in
those proceedings. (UNU App. at 37-42)

Champaign points out that its witness took background
meagurements that utilized both the 190 metric and the Leg
meiric and still determined that a design goal of 44 dBA was
appropriate. Champaign explaing that very few complaints
are revorded at project sound levels below 45 dBA and,
regardiess of whether 190 or Leg is presented as a site
background level, the fact remains that the project is subject
o a nolse condition. Champaign reiterates that the Board
has accepted similar noise conditions for two other wind
farm projects in Chio. {Co. Memo Contra at 22-25.)

The Board finds that UNU fails v provide any new
arguments for the Board's consideration. While UNU
alleges that Champaign witness Hessler admitted that the
Leq is an inappropriate measurement of background sound,
the Board finds that UNU again mischaracterizes the record
in this matter. Champaign witness Hessler did testify that
he has not utllized the Leq prior to this proceeding,
however, he explained that the Leq is stlll the actual average
level that is recorded over every 10-minute measurement
peziod, and the poorest sound measurement is not the Leg

but rather the LMax. In addition, while UNU may belisve

that Board precedent should be disregarded because 0o
parties contested the use of the Leg in two other Board

30



12-160-EL-BOGN

(38)

(39)

proceedings, we disagree and find that UNU fails to provide
any rationale for us to depart from past Board precedent.
Contrary to UNU's position, we find it relevant that, of the
two wind farms currently certificated in Chio that have
sirmilar Leq noise conditions, only two noise complaints have
been received. As the record reflects, one of the complaints

was determined to be urvelated fo wind turbine operation,

but rather a pool pump. Accordingly, as set forth in our
order, the record supports Champaign's use of the Leg
metric for setting noise Hmits, and we find UNUs
assigrument of error should be rejected. (Order at §1-62; Ty,
at 793-794, 2798-2799, 2821, 28313

In I8 next assigroment of error, UNU asserts that
Champaign ultimately selects the Gamesa turbine model, it
will not be able to comply with 2 nolse standard of 45 dBA.
{UNU App. at 42-43.)

Champaign responds that UNU fails to raise a new
argument for the Board's consideration and, regardiess of
which turbine model is selected, operating sound levels
carnot exceed 44 dBA at nighttime in accordance with
Condition (46}, (Co. Memo Contra at 26.)

The Board notes that UNU previously raised this argument
in its initial brief and the Board subsequently found that the
condition to the application considers the worst-case
scepario noise limits that will be strictly enforced, regardiess
of the turbine model selected (Crder at 62-63; UNU Br. at
30).  Accordingly, as there are no new arguments for the
Board’s consideration, UNL's assignument of error should be
refected.

UNU claims the Board erved by failing to conclude that no
nonparticipating landowner should be exposed to more than
35 dBA of noise at any time. UNU argues that the opinion,
order, and certificate places too much weight on Champaign
witniess Hessler's testimony that only two percent of all
persons Hving within 2,000 feet of 2 wind turbine expressed
comnplaints about turbine noise. Further, UNU provides that
there is no credible evidence to support Staff witness Strom’s
testimony that theve have been few noise complaints that
bave occurred at Ohiv's two opersting wind farms.

4
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Furthermore, UNU suggests that the Board adopt 5 40 dBA
standard, as the Board acknowledges in its order that the
World Health Organization (WHO) determined that 40 dBA
is the threshold at which sound becomes intrusive and
annoying.  UMU opines that the Board approved a
complaint resolution process that will not do anything to fix
the noise problems that may arise with this project. (UNU
Apyp. at 43-50.)

Champaign responds that there is no support in the record
for a 35 dBA limitation. Champaign points out that this
recommendation is contrary to the 2009 WHO Night Noise
guidelines which note that there s no sufficient evidence
that the biological effects observed at a level below 40 dBA
are harmful to health. Champaign explaine that UNU
mischaracterizes the WHO's noise guidelines, as they
actually provide that the outside noise lovel of 40 dBA is
equivalent to the lowest observed adverse effect
Charnpaign notes that the WHO study comnwluded that
adverse effects were observed in the range of 40 to 55 dRA,
meaning that Champalgn's worst case modeling levels that
kept all residences below 44 dBA, with the majority of
residences actually under 40 dBA, are consistent with the
lowest observed adverse effect levels. (Co. Memo Contra at
26-31.)

The Board notes that UNU fails to raise any new arguments
for the Board's congideration. Regarding UNU's assertion
that we overvalued Champaign witness Hessler's testimony
regarding noise complaints of only two percent of the
population living within 2,000 feet of wind turbines, we note
that the testimony of Champaign winess Mund:
corroborates Champaign witness Hessler's two percent
figure. While UNU is quick to point out that Champaign
witness Mundt responded to testimony read into the record
indicating that 20 percent of the population exposed io
turbine nofse levels of 37.5 to 40 dBA were very annoyed
and 36 percent of the population is very anmoyed at levels
above 40 dBA, UNU selectively ignoves several key
components of the study. In fact, the fecord reflects that
only 20 percent of 40 respondents expressed annoyance at
noise levels of 375 to 40 dBA, and 36 percemt of

43~
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25 respondents indicated annoyance at levels above 40 dBA.
By the Board's calculation, these statistics amount io
17 respondents  being annoyed by twrbine nolse levels.
Another important figure left out of UNUs arguments was
the fact that this study consisted of 351 subjects, meaning
only 4.8 percent of participants experienced anmoyance at
sound levels above 375 dBA. We note that this figure is
much more closely aligned with Champaign wimess
Hessler's two percent figure than UNU's deceptive statistics.
Accordingly, we are not persuaded that Champaign witness
Hessler's testimony on noise complaints is unreliable. (Co.
Ex. 29 at 34-35; Tr. at 2946-2947 )

Further, there is no eviderwe within the record that
contradicts Staff witness Strom's testimony that there have
only been two turbine noise complaints, of which only one
was credible.  Although UNU complaing that the Board
struck testimony from UNU witness Schaffner indicating
that 14 families complained about noise from an Olde wind
farm, this testmony was clearly hearsay and was
appropriately struck by the ALs. Nothing precluded UNU
from calling any witness in addiion to UNU witness
Schaffner 10 testify in regards to turbine noise complaints.
{Tr. at 2798-2799.)

Turning to UNU's arguments on the WHO noise standards,
we disagree with UNU's new request to impose a 40 dBA
noise limitation. The record reflects that the WHO study did
not adopt 40 dbA as 2 threshold, but rather that the WHO
study concluded that adverse effects were observed within
the range of 40 dBA to 55 dBA. We affivrn our order, as the
44 dBA standard, which does reflect a worstease noise
modeling scenario, is congistent with the lower end of the
WHO study’s recommended nolse threshold. {Tr. at 1736-
1738.)

Finally, as we noted above, the complaint process condition
required in the opindon, order, and certificate will ensure
resolution of any turbine nolse complaints from the public.
We reiterate that the Board condition has clear guidelines,
including provisions that UNU recommended, which
Champaign must comply with in accordance with its
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certificate. Therefore, we find that UNU's assignment of
error should be rejected.

UNU argues that the Board must require Champaign to
include modeling or similar date identifving the level of
LEN at neighboring property lines in order to comply with
Rule 4906-17-08(AX2)(b), O.AC. UNU provides that LEN
modeling is necessary, as it may be pervasive, invasive, and
unpleasand, to which the Board should not allow the
project’s LEN to excesd 50 dbA.  UNU believes that
Champaign's noise study is bereft of the data necessary
under Board rules. (IUNU App. at 50-53, 56-57.)

Champaign responds that the application is complete and in
compliance  with  Rule  4906-17-08(A)2d), ©O.AC
Charnpaign points out it offered testimony that modeling for
the project covered the octave band frequency spectrum of
the turbine sound power level down o 31 hertz
Champaign also asserts that the application included a
discussion of the modeling effort for the low end of the
frequency spectrum, as well as a detailed discussion on low
frequency levels from wind turbines. Champaign explains
that the application included a noise study of actual Seld
meagurernents in dBC 1o show the lack of any significant
low frequency noise levels as a result of wind turbine
operation. {Co. Memo Contra 3t 31-32.)

The Board finds that UNU fafls to raise any new arguments
for our consideration. Accordingly, as UNU's allegations
regarding LFN have been adequately addressed and
dismissed in the opinion, order, and certificate, we find
UNU's application for rehearing on this matter should be
denied. (Order gt 63-64; UNTUI Br. at 35-38.3

in itz application for rchearing, UNU posits that noise
standards at the property lines of nonparticipating
landowners should be implemented, not fust noise
limitations at nonpartcipating landowners residences, UNU
claims the Board has authorized Champaign to emit noise
pollution of nonparticipating landowners properties that
will deprive landowners thelr rights to enjoy thelr land.
UNU argues that the Board should not sacrifice thousands of

3
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citizens’ land just so & single developer can make money
from publicly subsidized energy. (UNU App. at 56-57)

Champaign responds that worst-case scenario modeling set
forth in the application shows the design goal of 50 dBA will
be met in all but & handful of instances where sound levels
would be ins the 52 dBA range. Champaign asserts any small
overages at nonparticipating properties will be negligible,
Champaign  also  dismisses the argument  that
nonparticipating landowners will be deprived of their right
o erjoy their land, as sound levels in the exsting
environment often exceed 50 dBA, such as 60 dBA levels
created by birds chirping in the morming. (Co. Memo Contra
at 38-39.)

The Board finds that UNU's application for rehearing should
be denied on this issue. As the record reflects, the intent of &
noise regulation is to control noise where people spend the
majority of their time, particularly at night. Outside of a few
speculative arguments, UNU fails to cite to any record
evidence supporting its assertion that nonparticipating
landowners’ rights to fully use thelr properties will be
eliminated but for a noise limitation. In addition, we note
that the complaint resolution process s available to all
nonparticipating landowners in the event theve are any
turbine nolse disputes. (Tr. at 736.)

Conditions

(42)

In its application for rehearing, UNU argues that the Board
erred by finding that the vegetstion management plan
initially recornmended in the Staff Report was unnecessary.
In support of its assertion, UNU explaine that aerial
photographs in the application show that the project will
cross streams and wooded areas, which UNU believes
necessitates a vegetation management plan. (UNU App, at

101

In its memorandum contra UNU's application for rehearing,
Champaign opines that, as noted in Champaign withess
Speerschneider’s testimony, this condition was initially
recommended in the Staff Report and appears to have heen
copied from a transmission line report relating to
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transrnission right-of-way., Champaign argues that such a
condition is not applicable to this facility, which will have
primarily buried coliection lines and turbines located in
open felds, as confirmed by a Staff witness. Further,
Champaign points out that various mitigation measures for
strearms and conditions regarding environmentally sensitive
areas are wluded in the opindon, order, and certificate and
are sufficient to cover UNU's concerns. {Co. Memo Contra
at 64.)

The Board declined to include the condition initially
recommended in the Staff Report regarding vegetation
management for the reasors clearly set forth in the opinjon,
order, and certificate. UNU provides no justification in the
record for the inclusion of a vegetation management
program and the record indicates that the facility will utilize
primarily buried collection lines and turbines in open fields,
making the condition unnecessary. (Order at 26.) As UNU
has provided no other argument or justification, the Board
finds that UNU's application for rehearing should be denied.

Next, UNU argues that the Board erred in only requiring
Champaign to post bond for road repair with the county
engineer, and not the township trustees, which UNU argues
has resulted in “disastrous” consequences in other counties,
In support, UNU cites testimony from County/ Townships
witness Wendel, Van Wert County Engineer, indicating that
the county roads have pawhes, despite the fact that
County/ Townships witness Wendel filed a letter with the
Board in Septernber 2012 indicating that the roads were fully
restored to their preconstruction condition. UNT states that
this testimony demonstrates  that County/ Townships
witness Wendel only filed the letter to “wash his hands” of
the issue, resulting in road repair problems within Van Wert
County. (UNU App. at 101-102)

in its memorandum contra UNU's application for rehearing,
Champaign argues that the Board is under no obligation to
require financial assurance for pre- and postconstruction
roadwork for a major utbty facility and, therefore, sven
though the Board chose in this case to require Hrnancial
assurance, the Board did not err in requiring Champaign to
provide financial assuwrance o only the Board of
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Commissioners of Champaign County and not  the
townships. Champaign contends that, under Condition (29),
Charnpaign will only have to provide fnancial assurance o
ong entity and, thus, will not be required to provide financial
assurance 1o each township in the project area. {Co. Memo
Contrs at 64-65.)

Initially, the Board notes that it made no finding in the
opinion, order, and certificate that there was any evidence of
“disastrous” consequences regarding road repairs in other
counties in conjunction with wind projects, and, the Board
declines to make such a finding now. Further, the Board
notes that there is no testimony in the record demonstrating
that the Yan Wert County Engineer filed unirue information
with the Board, only UNU's bare speculation. Nevertheless,
as discussed above in the Board's consideration of the
County/Townships’ application for rehearing in Finding
(17), the Board has modified Condition (29} to require
Champaign to provide financial asswrance to the public
official or body possessing the appropriate statutory
authority. Consequently, the Board also finds merit to this
portion of UNU's application for rehearing solely for the
reasons articulated in Finding (17), and modifies Condition
{29 accordingly as set forth in Finding (17).

UNU provides in its application for rehearing that the Board
erred in falling 1o include a condition that Champaign pay
for morthly felevision subscription fees that neighbors
would not have incurred but for urbine interference with
television reception. UNU argues that the Board should
amend its conditions to include this requirement. (UNU
App. at 102-103.)

In its memorandum contra UNU's application for rehearing,
Champaign argues that UNU's proposed modification is
unnecessary. Champaign contends that UNU's request for s
blanket requiremert that Champaign pay for monthly
television package fees ignores the fact that sach complaint
will be handled on an individual basis pursuant o
Condition {5} in the opinion, order, and certificate. Further,
Champaign points out that television charges are package
dependent and vary. {Co. Memo Contra at 65-66.)
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The Board initially notes that the opinion, order, and
certificate noted that a study showed that, based on the low
number of channels available and the distance of the closest
full-power station, # was unlikely that off-air television
stations were the pritary mode of television service for the
local communities. Nevertheless, Charnpaign’s application
indicated that, i the facility resulted in impacts to existing
off-air television coverage, Champaign would address and
resolve each problem individually by offering cable
television hookups or direct broadeast réception systems.
Further, the Board points out that Condition (3} of the
opindon, order, and certificate vequires that Champaign have
in place a complaint resolution procedure to address any
public grievances resulting from the project construction and
operation, and that Champsign must work to mitigate or
resolve any issues and forward any complaings to Staff. The
opinion, order, and certificate requires Siaff o review and
confiem that the complaint resolution procedure complies
with the requirements in Condition (8). The Board finds
that, in light of this condition, in the unlikely event that
television reception impacts occur and complainis are
submitted to Champaign, the complainis would be handled
under the approved complaint resolution provedure. (Order
at 65-66) In addition, the Board does not find if necessary,
prior to any complaints, to enumerate specific television
packages and prices to which members of the community
experiencing reception issues may be entitled. We find that
these issues are better handled on an individual basis
through the approved complaint resclution process,
Consequently, the Board finds that UNU's application for
rebwaring on this issue should be dented.

Finally, in its application for rehearing, UNU reiterates its
argument regarding good neighbor agreements that it
nitally raised in its posthearing bwief. UNU argues that
wined developers insist that nonparticipating neighbors
experiencing wind farm damage sign “good neighbor
agreements,” as a precondition for the developers’
mitigation of damage. UNU contends that the Board should
add a condition to the opinion, order, and certificate
prohibiting Champaign from entering into this type of

A7
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agreement relating to the proposed project. (UNU App. at
FLLH!

In its memorandum contra UNL's application for rehearing,
Champaign contends that its right to enter into agreements
with neighboring landowners in the project area is not
subject to the Board's overview and that UNLs reguest is
merely an  attempt to  interfere with Champaign's
development of the proposed project. (Co. Memo Contra at
65-66.)

Initially, the Board notes that Champaign is reguired to
follow the complaint process set forth in Condition (5) of the
opinion, order, and certificate. Further, we emphasize that
the Board s the final decision maker in any complaint
proceeding and the Board encourages Champaign to work
with constituents to informally resclve complaints. To the
extent Champaign and an individual with a complaint have
resolved the issue, they are free 10 enter into an agreement
memorializing thelr resolution. However, the Board
emphasizes that nothing in the opindon, order, and certificate
permits Champaign to contract away the requirement that it
comply with the conditions in the certificate. Consequently,
the Board finds that UNU’s application for rehearing on this
issue should be dended.

it is, therefore,

ORDERED, That, as set forth in Finding (13), Champzign’s motion to strike is
moot. It is, further,

CRDERED, That the applications for rehearing filed by the County/ Townships
and UNU are grarded only to the extent set forth in Findings (17} and {43}, and in all
other respects they are dended. It is, further,
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CRDERED, That a copy of this entry on rehearing be served upon each party of
record and any other interested persons of record,

THE QHIO POWER SITING BOARD

,ﬁﬂ{?’/ AﬂﬁﬂgM

w’mdd %%‘Sszf er, Chairman
Public Uﬂn&fes Co ission of Chio

Dravith Gmdmu Board Member Jumes Zehringde Moard Member
ared Director of the Chio and Director of the Ohio
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~ /
: Th%dare %%ysla, Ecard Member Scott Nally, Béard Member *
and Director of the arvd Director of the Chio
Ohio Department of Health Environmental Protection Agency
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e Dawd Déizels Board Member Jeffrey §. Lechak, Board Member
and Director of the Ohio and Public Member
Department of Agriculture
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Barcy P, Mcheal
Secretary
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Four Champaign County politicel suhdivisions, consisting of the
Champaign County Board of County Commissioners and Boards of Trusiess of
Coshen, Union, and Urbana Townships (“Boards”™) apply i:o the Okic Power Siting
Board {“OPEBE") for an order to reconsider oz, in the alicrnative, rehear the issues
ientificd herein prior %o the issuance of the Centificste of BEnvironmental
Compatibility and Public Need for the construction, operation and maintenance of
a wind-powered electric generation facility in Champaign County (“Certificate™)
to Champaign Wind, LLC (“Applicant™).

| Pursuant to Revised Cods § 4903.10 and Chio Administrative Code §
4906-7. 1711y, the Boards respectfully apply to the Ohlo Powser Siting Bosrd w0
gant reconsiderstion on the evidence presented or rehearing for introduction of
further evidence regarding the specific issues cutlined herein and for the following
PEASONS!

L. The May 28, 2013 Order (“Order™) fails to inchude the applicable
Boards of Township Trustees as additional holders of the road and
maintenance financial assurance which is %o be provided by Applicant.
The Order is, therefore, vnreasonable and unlawfol with regerd to this
Condition to the Certificate.

2. The Order fails to require financial assurance be provided by Applicant
in the total amount of decommissioning costs prior o initdal
construction of the project. Therefore, the Order is uiwessonsble with
regard to this Condition 1o the Certificate.

3. The Order fails to reguire setbacks bused upon the recommendation of
the turbine manufacturer if such recommendation s greater than the
minimum setback set by rule. Therefore, the Order is wueasonable with
regard to this Condition of the Certificate.

4. The Order io based upon evidence presemted which has denied due
process 1o the Bosrds,  Therefors, the Order is unressonsble and
urdawiil with regard (o the resulting decision of the OPER.
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The basis for this application is set forth in more detail in the attached
Memorandum in Support.

Respectfully submitted,

Eevin 8. Talebi (0069198)
Champaign County Prosecuting Attomey

Jane A. Mapier {(061426)
Assistant Prosecuting Altorney

200 M. Main Strest
Urbana, Ohio 43078
{937 4284-1900
{9373 484-1901

Attoraeys for Champsign County
and CGoshen, Union and
Lrbana Townships



MEMORANDUM IN SUPPORT
L INTRODUCTION

The intervening Boards are significently concerned with the evident failure
of the UPSB o set forth adequate protection for Champaign County’s
infrastructure and other interests as it relates to wind energy development.

The Boards are troubled that the Order of the QPSR approving the
Champaign Wind, LLC's Applcation for a Certificate of Faviromments]
Compatibility and Public Meed for the construction, operation and maintenance of
a wind-powered electric gencration facility in Champalgn County (“Project™) has
failed to adequately protect the Boards® interests and the interests of the public.
A8 a result, the Boards are seeking reconsideration or rehearing of the issues as set
forth in the following memorandum,

. 1A%

R.C. 4906.10 requires that, in order to grant a Certificate, the Ohic Power
Eiting Board must determine, in relevent part:
“AKG) That the facility will serve the public interess,
vonvenisnce, and necesslty:”
R.C. 4906 16(4).

The Boards are aware that the OPSB may deny, grant, or grant upon such
torms, conditions, or modificstions as the bosrd considers appropriste for &
certification application for a major utility facility, pursuant to the requitetments set
forth in R.C. §4906.10 of the Revised Code. QAL §4906-17-01(C).

Further, the OPSB has the authority to modify Applicant's proposal in order
protect the public interest. £.C. $4905, 1004}, In order to protect the public interest,
it is proper for the OPSE 1o require an evalustion of the impacts of the proposed
wind facility as set forth, and 1o deny certification or modify the proposal if the
identified need could be satisfied with fawer adverse impacis. City of Columbus v,



Ohio Power Stting Commission, 58 Ohio 51 2d 435 (1979); City of Columbus v,
Teater, 53 Ohip 5. 2d 253, 250-61 (1978),

L. ARGUMENT

A, Unless the Obile Power Siting Board revises Condition 29 of the

Certifiente to include the relevant Boards of Township Trustess as additions]
kolders of the bond or finuncisl assurance to be provided and maintained by
Agpplicant for repair of the roads and bridges, the Order is unreasonable and
unlawful.

It is the position of cach Board that only the proper local governmental
official or board has the expertise and legal suthority to establish reguirements to
transport materials over such roads. For instance, the County Engineer would
have the expertise 1o estublish the requirements 1o transport materials over the
county roads, including adequate financial assurance to cover the cost of the
damage to the county roads due fo the construction and the decommissioning
sssociated with the Project. (Tr. IX, pg. 2319, line 23 w0 pg. 2320, fine 17)
However, the County Engineer and the Board of County Commissioners have no
suthority over wwnship roads and would not be the entity 1o repair the roads if
Applicant does not do so,

While the Boards are sgreesble and sppreciative that the OPSBE has
acknowledged that the Applicant will nesd to enter info agreements with the Board
of Township Trustees for any township roads utilized in the final wansportation
plen, Condition 29 does not include the requirement that the relevant Boards of
Township Trustees will be included 23 additional holders of the bond or finangial
assurance for repair of such roads.  The Boards believe that this is just ap
oversight of the OPSE and staff and ask thet such oversight be remedied by the

&



inclusion of the relevant Boards of Township Trustees as additional holders of any
bond or other Opancis! assurance for repair of townshbip roads and bridges by
revising Condition 29 as follows:
“Applicant must repair damage W government-maintained (public)
roads and bridges caused by consbuction activity. Any damages public
roads and bridges must be repaired sromptly to thelr preconstruction state
by Applicant under the guidance of the spproprinte public suthority, Any
temporary inprovement must be removed, unless the county engineer(s)
or a boord of township trustees request that they remain, Applicant must
provide finsncial assurance to the Board of Cormmissioners of Champaign
County and o the relevant Bogrds of Township Trustees that it will restore
the public county and township roads in Champaipn County it wed o
their preconstruction condition. . . " (Ilics denotes proposed

revised language.)

R.C. §5371.02 provides that *[The board of township trustees shall have
eontrol of the wwnship roads of s township and . . . shell keep them in
good repalr”. This obligation cannot be delegated to other entity such a5 the
Board of County Commissioners. Therefore, the relevant Boards of Township
Trustees should be included in Condition 29.

Therefore, for clarity to all the participants involved, and in order o serve
the “public interest, convenience and necessity™ for the maintenance of the rowds
and  bridges within Chempsign County dwing comstruction and  wpon
decormmissioning of the Project, cach Board sirongly urges the OPSB o revise
Condition 29 as set forth herein,

B.  Usnless the Ohlo Power Siting Bourd sets forth i Condition 52(0)
of the Certificats that upon the commencement of inltisl Project constraction,

Applicant I reguired to post finsncial assurance for decommissioning the



Froject in 38 amount sufficient to cover the folal decommissioning costs, the
hrder in unreasonable 23 o such condition,

The Boards relterate thelr prior position that the OPSBE’s Condition 52{hy
regarding decorumissioning should provide that the financial assurance posted
prior to initial construction and maintained be in an amount egual to the total
Pecommissioning Costs and not on a per turbine basis caloulated on the number of
turbines constructed and under constructivn. The Boards belisve that these
revisions are consistent with the testimony of theilr own witness, Jonathan Knauth.
(Tr. VL pg. 1395, lne 20 to pg. 1399, line 22). Mr. Knauth indicoted that
splitting the total costs into & per nubine cost may not reflect an adeguate amount
for decommissioning each turbine.

The Boards’ position requesting that Applicant post and maintain a bond
equal 1o the totsl decommissioning amount is based upon the belief that Applicant
intends 1o build the number of turbines requested and approved by the OP3R,
Certalnly, if Applicant is not émeﬁding o build all twrbines approved by the
OPSH, then it shonld set forth such.

The OPEB hes indicated that requiting o decowmissioning bond or
finencial assurance for the entire project would be excessive assurances and costs
for Applicant. Practically spesking, however, 1o revise the decommissioning bond
or financial assurance each time construction is to begin on an additional turbine
would certainly involve significant time and expense to the Steff and the Boards in
reviewing the adequacy of the additional sssurance. Thet sdditions] time and
expense would not be necessary if the total amount of the finencis! sssurance is
required prior to inftial construction of the project.

Further, the initial pﬁsﬁng of financial sssuranee equsl to the total
decomiissioning amount would encourage Applicant (o construet the fotal project
in & short period of time thereby reducing the continued and prolonged damage 1o
roads and bridges, which would also serve the public interest. Therefore,
Comdition 52{k} should be revised 25 set fonth herein,

g



C.  Unless the Oblo Power Siting Board includes in Condition 44 the
reguirement that sethacks from the turbises o non-participating
landowners’ preperty Hoes conform fto the menufacturers’ sethack
recommendations if in excess of the minimum setback provided by rule, the
{rrder is wnrensonable a3 1o such condition,

The Applicant has proposed that the setbacks for the Project be the
minimum standerd allowed by rule, being 541 feet 0 & non-participating
landowners property line and 919 feet from the non-perticipating residence,
{Exhibit 1, Application, Pg. 83-84). The Staff did not recommend any greater
sethacks than proposed by Applicent and the OPSE concurred,

The Boards have highlighted s “setback™ found io Exhibit R-Turbine Safety
Manuals (Ses Exhibit 1|, Application) as an example of & greater sethack
recommended by the mamifactuger. The tnbine ssfety mapual for the Gamess
maodel {one of the mrbines proposed) sets forth thet, in the event of & fre near the
turbine, the area must be cleared and cordoned off in a radins of 400 meters (1,300
feet) from the turbine. (Bxhibit 1, Application, Exhibit R, Pg. 42 of 44 of the
Garnesa safety manual) Clearly, the area vequired by the subject safety manual to
be cleared and cordoned off in the event of & fire near the turbine is greater than
the setback proposed by Applicant. As 4 result, an cooupied residence could be
located well within the area to be cleared and cordoned off per the Gamesa safety
menual,

The OPSB has indicated that the 1,300 fool setback highlighted by the
Boards is only a temporary clearance ares in the event of fire or overspeed and are
not recommended permanent setback distances. However, whether temporary or
permanent, the sethack recommended by the Gamess manufecturer is for the
purpose of safety and the OPEB should not disregard such recommendation.

The OPSD relies on Staff witness Conway testimony that he had contacted
the twbine manufacturers and was fold that the project will excesd all

manufacturers’ setback recommendations. However, the sefety manuals admitted

3



into evidence do not set forth 8 setback distance other then 2 temporary clesrance
setback much greater than the minimum sefback allowed,

It is certainly concerning to the Boards that, in the event that there is 2 fire
ar demage 10 the turbine due to overspeed snd personal injory or property damuge
occurs within the temporary clearance sethack, 2 manufacturer sy be able
disclaim liability based upon the turbine being sited within the recommended
sethack set forth in o safety manual, However, if the OPSB would requts 83 a
part of Condition 44 thar Applicant obtain, in writing, the chosen menufacturer’s
Statement thet the recommended setback was within the minimom sethack
according to rule, then there should be no issue with liability if there is a
marafacturing defect resulting in loss or damage. If the chosen manufacturer
states o greater recommended setback than the minimum allowed by rule, then the
greater setback should be reguired by the OPER.

At this dme, as Applicant has not indicated what model of tubine it will
wse in this Project, the Bosrds are not necessarily stating that the 1,300 foot
setback set forth in the Gamesa safety manual is the setback thet should be
utilized, but It is certainly uncontroverted evidence of 3 recommended setback
greater than the minimum sethack for safety purposes. Certainly, the OPSB
should not discount this manufacturer’s recommended setback, even though it
considers it temporary, in order to cling to the minimum sethack. As the sethack
pursuant to roie is 4 minimum standerd, the OPSB should be sonsidering the
putpose for the Gumesa recommended setback, which apparently i3 fo prevent
probable injury or damage from the twrbine at least within such radius, B &
surprizsing, then, that the OPSB would still allow s setback of 919 feet to otoupied
non-participating structures when, in essence, 2 menufacturer has indicated that
such setback is within an unsafe radius of the turbine, This is of particular note as
the OPSB has also sequired Applicant 1o also comply with the safety manual of the
meanufacturer in Condition 37,

10



Therefore, Condition 44 should be revised to order that the minimwm
setback should be the greater of the manufacturer recommended sethack, whether
it be for temporary clesrance or otherwise, or the minimuom setback aflowed by
rule, whichever is gremier. Additionally, prior to construction, Applicant should be
required 1o obtain, in writing, the chosen menufachwer’s statement of s

recomumended setback, if not already set forth in the manufacturer’s safety marnual,

D.  Usless the Ohio Power Siting Board conducts its proceedings to
afford the parties “due process” in its hearings, its Order s snreasonable and
pniawinl.

Duzing the adjudicatory hesring, the Applicant mgd 8 COrporsts executive
o “sponsor” the Application. Through the sponsor’s testimony, the Applicant
sought 1o establish the foundational basis for the admissibility of the Application.
Upon this sponsor’s testimony, the Application, Fxhibit 1, was immediately
admitted into evidence after the sponsor’s testimony over the objection of roultiple
intervenors. {11, 1L, pg. 419, line 22 1o pg. 424, line 22} However, there was some
gennine dispute between the parties whether the corporate executive was ever
qualified a3 an expert witness to give testimony on the varied reports submitted as
exhibits in support of the Application. Several intervenors addressed the issue at
the begioning of the hearing, including then Champaign County Prosecunting
Amorney, Miek Selvaggio, who was attempting 1o ask guestions on cross-
examinstion of the Application’s “eponsor”, Michse! Speerschnider. After My
Speerschnider could not answer such guestions, the following statement was made
by Prosecutor Selvaggio:

“udge, I will certainly foliow the Cowrt's order, but may 1 respectfidly
suggest that I think that's the whole argument that the parties have — well, af least
that Unlon Melghbors United have presented, which is, either he has the expertise
or he doesn’, and that my guestion goes 1o the conclusion that ke hoy made
through his own testimony. ” {Tr.], Pg. 86, lines 9-16)

it



Indeed, Mr. Speerschnider indicated that he could not answer specifics
about some of the subject set forth in the exhibits, {BeeTr. 1,pp. 168, Hoe 1 o
pg. 170, fine 2) "

Additionally, Applicant’s witness, Hugh Crowell, was called to testify us an
expert as 1o four stadies, including a tramsporistion study, which comprised
Exhibit B of the Application. However, Mr. Crowell did not have the requisite
expertise 10 answer even the simplest of questions regarding the transportation
study nor was he present at the time the information was gathered for said study
{Bee Tr. VI, pg. 1601, line 1 1o pg. 1602, line 6). The OPSB hes erronsously and
unreasonably concluded that Mr. Crowell was qualified to testify due 1o his
position, but there was nothing in the record that indicated thet be could testify ag
to the ransportation study. In fact, Mr. Crowell could not answer most of the
questions regarding the transportation study asked upon cross-exemination. {Ir.
VL, pg. 1811, line 13 to pg. 1618, line 9). The Boards take no issue with My,
Crowell’s expertise as to the other three studies of Exhibit E as his experience and
education reflect such expertise, but clesrly the portion of Exhibit B consisting of
the ransportation study should have been stricken by the OPER.

As the intervening Boards had no meaningful ability o cross-exsmine
“experis” regarding parts of the Application, due process has been denied and,
therefore, the Order is unreasonable and unlawful and the OPSE should set this
matter for re-hearing 1o resolve the improper admission of the Exhibit i, the
Application, based upon the objestions of the Boards set forth in the record.

V. CORCLUSION

For the ressons set forth herein, the intervening Boards of
Charmpaign County Commissioners and “i.‘rus’&:ées of Gozhen, Union and Urbans
Township request that the Ohio Power Siting Board order that the jssues presented
by the aforementioned Boards be addressed by rehearing or reconsideration and
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conditionally met before it determines that the “public interest, convenience and
necessity” will be served by the granting of the Certificate of Environmental
Compatibility and Public Need for the construction, operation and maintenance of

a wind-powered electric generation facility in Champaign County,

Respectfolly submitied,

Kevin 8. Talebi (0069198)
Champmgn memy

Napier (0061476)
Ageistant Prosecuting Attorney

200 M. Main Street

Urbana, Ohio 43078

{9371 484-1900

{9373 484-1901 (FAX)
Inapier@champaignprosscutor.com

Attorneys for Champaign County

ard Goshen, Usion and Urbang
Tewwnships
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Ghio Statutes
Title 49, PUBLIC UTILITEES
Chapter 4306, POWER SITING

Current with Legisiation effective a5 of 12/1/20713

§ 4906.10. Basls for decision granting or denying certificate

(&) The power siting hoard shall render 3 decision upon the record either granting or denving the application as filed,
or granting it upon such terms, conditions, or modifications of the construction, operation, or maintenance of the
major utllity facllity as the board considers appropriate. The certificate shall be conditioned upon the faciilty being
in compliance with standards and rules adopted under sections 1501.33 , 1501.34 , and 4581.32 and Chapters
3704., 3734, and 6111, of the Revised Code. An applicant may withdraw an application if the board grants a
certificate on terms, conditions, or modifications other than those proposed by the applicant in the application.
The peried of inltial operation under a certificate shall expire two years after the date on which electric power is
first generated by the facility. During the period of initial operation, the facility shall be subject to the enforcement
and monitoring powers of the director of environmental protection under Chapters 3704., 3734., and 6111. of the
Revised Code and to the emergency provisions under those chapters. If 4 major utility facllity constructed in
accaordance with the terms and conditions of Its certificate Is unable to operate in compliance with all applicable
requirements of state laws, rules, and standards pertaining to air pollution, the facility may apply to the director of
environmental protection for a conditional operating permit under division (G) of section 3704.03 of the Revised
Code and the rules adopted thereunder. The operation of a major utility facility in compliance with a conditional
operating permit is not in viclation of its certificate. After the expiration of the period of initial operation of 3
major utility facility, the facility shall be under the jurisdiction of the environmental protection agency and shall
comply with all laws, rules, and standards pertaining to air poliution, water poliution, and solid and hazardous
waste disposal.

The board shall not grant a certificate for the construction, operation, and maintenance of 3 major utility facility,
gither as proposed or as modified by the board, uniess it finds and determinss all of the following:

(1} The basis of the need for the facility if the facility is an electric wansmisslon line or gas pipeline;
{2} The nature of the probable environmental impact;

{3} That the facility represents the minimum adverse environmental impact, considering the state of availabie
technology and the nature and economics of the various alternatives, and other pertinent considerations:

{4} In the case of an electric transmission line or generating facility, that the facility is consistent with regional
plans for expansion of the electric power grid of the electric systems serving this state and interconnected
utility systems and that the facility will serve the interests of electric system economy and reliability;

{8) That the faclilty will comply with Chapters 3704., 3734., and 611 1. of the Revised Code and 3! rules and
standards adopted under those chapters and under sections 1501.33, 1501.34 , and 4561.32 of the
Revised Code. In determining whether the facility will comply with all rules and standards adopted under
section 4561.32 of the Revised Code, the board shall consult with the office of aviation of the division of
muiti-modal planning and programs of the department of transportation under section 4561.341 of the
Revised Code.

{8) That the facility will serve the public interest, convenience, and necessity;

{7} in addition to the provisions contained in divisions {(8)(1) to (6} of this section and rules adopted under
those divisions, what its impact will be on the viabliity as agriculturs! land of any jand in an existing
agricultural district established under Chapter 928, of the Revised Code that is located within the site and
afternative site of the proposed major utility facility. Rules adopted to evaluate impact under division {A}T)
of this section shall not require the compliation, creation, submission, or production of any information,
document, or other data pertaining 1o land not jocated within the site and alternative site.

(8 That the facility incorporates maximum feasible water conservation practices as determined by the board,
considering avallable technology and the nature and economics of the varlous alternatives.
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{8 If the board determines that the location of alf or a part of the proposed facility should be modified, it may
condition its certificate upon that modification, provided that the municipal corporations and countles, and
persons residing therein, affected by the modification shall have been given reasonable notice thereof.

{C) A copy of the decision and any opinion issued therewith shall be served upon each party.
Cite as R.C. § 4%06.10

History. Amended by 129th General AssemblyFile No. 125,58 315, §101.01, eff. 9/10/2012.

Effective Date: 04-07-2004
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Ohlo Administrative Code
4208. Ghis Power Siting Board
Chapter 4906-17. Application Filing Reguirements for Wind-Powered Electric Generation Facilitles

All regulations passed and fited through December 13, 2013
4908-17-08. Soclal and ecological data

{A) Health and safety.

{1} Demographic. The appiicant shall provide existing and ten~-year projected population estimates for communities
within five miles of the proposed prolect area site(s).

{2) Noise. The applicant shall:

(a) Describe the construction neise levels expeacied at the nearest property boundary. The description shall address:
(iy Dynamiting activities.

(i) Operation of earth moving equipment.

{iii) Driving of piles.

(iv) Erection of struciures.

() Truck traffic.

(v} instaliation of equipment.

{b) For each turbine, evaluate and describe the operational noise levels expected at the property boundary closest to that
wurbine, under both day and righttime condlitions. Evaluate and describe the cumulative operational noise fevals for the
wind Taciilty at each property boundary for sach property adjacent to the project area, under both day and nighttime
operations. The applicant shall use generally accepted computer modeling software (developed for wind turbine noise
reasurement} or similar wind turbine nolse methodology, Including consideration of broadband, tonal, and low-
frequency nolse levels,

{C) Indicate the location of any noise-sensitive arsas within one mile of the proposed facility.

{d} Describe equipment and procedures to mitigate the effects of noise emissions from the proposed facility during
construction and operation.

{3} Water, The applicant shall estimate the impact to public and private water supplies due to construction and operation
of the proposed facliity,

{4} tce throw. The applicant shall evaluate and describe the potential impact from ice throw at the nearest property
boundary, including its plans to minimize potential impacts if warrantad.

(5} Blade shear. The applicant shall evaluate and describe the potential impact from blade shear at the nearest property
boundary, induding its plans to minimize potential iImpacts if warranted,
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{6) Shadow flicker. The applicant shali evaluate and describe the potential impact from shadow flicker at adjacent
residential structures and primary roads, including its plans to minimize potential impacts if warranted.
{B) Ecological impact.
{1) Project area site information. The applicant shall:
{a) Provide a map of 1:24,000 scale containing 2 half-mile radius from the proposed facility, showing the following:
{i) The proposed project area boundary.
(i} Undeveioped or abandoned land such as wood lots, wetlands, or vacant fields.
{iii) Recreational areas, parks, wildlife areas, nature preserves, and other conservation areas.

(b) Provide the results of a survey of the vegetation within the facility boundary and within a quarter-mile distance from
the facility boundary.

{¢) Provide the resuits of a survey of the animal life within the facility boundary and within a guarter-mile distance from
the facility boundary.

{d) Provide a summary of any studies which have been made by or for the applicant addressing the ecological impact of
the proposed facility.

{e} Provide a list of major species from the surveys of biota. "Major species” are those which are of commercial or
recreaticnal value, or species designated as endangered or threatened in accordance with the United Stares and Chio
threatened and endangered species lists,

{2) Construction. The applicant shall:
{a) Fstimate the impact of construction on the areas shown in response to paragraph (8)(1)a) of this rule.
{b} Estimate the impact of construction on the major species iisted under paragraph (BX{1Xe} of this rule,

{¢} Describe the procedures to be utilized to avoid, minimize, and mitigate both the short- and long-term impacts due
1o construction.

(3} Operation. The applicant shal:
{a) Estimate the impact of operation on the areas shown in response to paragraph (8X1){(a) of this rule.
(b) Estimate the impact of operation on the major species listed under paragraph (B)(1)(e) of this rule.

(¢} Describe the procedures to be utilized to aveid, minimize, and mitigate both the short- and long-term impacts of
operation.

() Describe any plans for post-construction monitoring of wildlife impacts.
(C) Economics, land use and community development.
{1) Land uses. The applicant shali:

{2) Provide a map of 1:24,000 scale indicating general land uses, depicted as areas on the map, within a five-mile radius
of the facility, Including such uses as residential and urban, manufacturing and commercial, mining, recreational,
transport, utilities, water and wetlands, forest and woodland, and pasture and cropland.
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(b) Provide the number of residential structures within one thousand feet of the boundary of the proposed facility, and
identify all residentlal structures for which the nearest edge of the structure is within one hundred feet of the boundary
of the proposed facility.

(¢} Describe proposed locations for wind turbine structures in relation to property lines and habitable residential
struciures, consistent with no fess than the following minimum requirements:

{i) The distance from a wind turbine base to the property line of the wind farm property shall be at least one and one-
tenth times the total height of the turbine structure as measured from its tower's base (excluding the subsurface
foundation) to the tip of its highest blade,

(i) The wind turbine shall be at least seven hundred fifty feet in horizontal distance from the tip of the turbine’s nearest
blade at ninety degrees to the exterior of the nearest habitable residential structure, if any, located on adjacent property
at the time of the certification application,

{iil) Minimum setbacks may be waived in the event that all owners of property adjacent to the turbine agree to such
waiver, pursuant to rule 4806-1~03 of the Administrative Code.

(d) Estimate the impact of the proposed facility on the above land uses within 2 one-mile radius.
{e) Identify structures that will be removed or relocated.

() Describe formally adopted plans for future use of the site and surrounding lands for anything other than the
proposed facility.

{g) Describe the applicant’s plans for concurrent or secondary uses of the project area.
{2) Economics. The applicant shail:
{a) Estimate the annual total and present worth of construction and operation payroll.

{b) Estimate the construction and operation employment and estimate the number that will be employed from the
region.

{¢) Estimate the increase in county, township, clty, and school district tax revenue accruing from the facility.
{d) Estimate the economic Impact of the proposed facility on local commercial and industrial activites.

(3) Public services and facilities. The applicant shall describe the probable impact of the construction and operation on
public services and facilities.

{4) impact on regional development. The applicant shall:

{z) Describe the impact of the proposed facility on regional development, including housing, commercdial and industrial
development, and transportation system development.

(b) Assess the compatibility of the proposed facility and the anticipated rasultant regional development with current
regional plans.

{D) Cultural impact.

(1} The applicant shall indicate, on the 1:24,000 map referenced in paragraph (C)(1)(@) of this rule, any registered
landmarks of historic, religious, archaeological, scenic, natural, or other cultural significance within five miles of the
proposed facility.

{2) The applicant shall estimate the impact of the proposed facility on the preservation and continued meaningfulness of
these landmarks and describe plans to mitigate any adverse impact.
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(3) Landmarks to be considered for purposes of paragraphs (D)1} and (DX2) of this rule are those districts, sites,
bulldings, structures, and objects which are recognized by, registered with, or identified as eligible for registration by
the national registry of natural landmarks, the Ohio historical society, or the Ohio department of natural resources.

{4) The applicant shall indicate, on the 1:24,000 map referenced in paragraph (C)(1)(8) of this rule, existing and formally
adopted land and water recreation areas within five miles of the proposed facility.

(5} The applicant shall describe the identified recreational areas within one mile of the proposed project area in terms of
their proximity to population centers, unigueness, topography, vegetation, hydrology, and wildlife; estimate the impact
of the proposed facllity on the identified recreational areas; and describe plans to avold, minimize, or mitigate any
adverse impact.

{6} The applicant shali describe measures that will be taken 1o minimize any adverse visual impacts created by the
facility, including, but not limited to, project area location, lighting, and facility coloration. in no event shall these
measures conflict with relevant safety requirements.

(F) Public responsibility. The applicant shalk:

{1} Describa the applicant's program for public interaction for the siting, construction, and operation of the proposed
facility, i.e., public information programs.

(2) Describe any insurance or other corporate programs for providing Hability compensation for damages 10 the public
resulting from construction or operation of the proposed facility.

{3) Evaluate and describe the potential for the facility to interfere with radio and TV reception and, if warranted, describe
measures that will be taken to minimize interference.

{4) Evaluate and describe the potential for the faciity to interfere with military radar systems and, if warranted, describe
measures that will be taken to minimize interference.

{5} Evaluate and describe the anticipated impact to roads and bridges associated with construction vehicles and
equipment delivery. Describe measures that will be taken to repalr roads and bridges to at least the conditlon present
prior to the project.

{6} Describe the plan for decommissioning the proposed facility, including a discusslon of any financial arrangements
designed to assure the requisite financial resources.

(F) Agricultural district impact. The applicant shall:

(1) Separately identify on a map(s) of 1:24,000 scale afl agricultural land and all agricuitural district land located within
the proposed project area boundaries, where such land is existing at least sixty days prior to submission of the
application.

(2} Provide, for all agricultural land identified under paragraph (F)(1) of this rule, the following:

{a) A guantification of the acreage impacted, and an evaluation of the impact of the construction, operation, and
maintenance of the proposed facility on the following agricultural practices within the proposed facility boundarles:

(i Field operations {i.e., plowing, planting, cultivating, spraying, harvesting, etc.).
(ii) Irrigation.
{iii) Field drainage systems.

{b) A description of any mitigation procedures to be utilized by the applicant during construction, operation, and
maintenance to reduce impacts 1o the agricultural land.
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(3} Provide, for ali agricultural land Identified under paragraph (F)(1) of this rule, an evaluation of the impact of the
construction and maintenance of the proposed faciiity on the viability as agricultural land of any land so identified, The
evaluation shall include impacts to cultivated lands, permanent pasture land, managed woodlots, orchards, nurseries,
livestock and poultry confinement areas, and agriculturally related structures. Changes in land use and changes in
methods of operation made necessary by the proposed facility shall be evaluated.

History. Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111,18

Statutory Authority: 4908.03 , 45906.20

Rule Amplifies: 4506.03 , 4806.06 , 4806.20

CASEMAKER @ 2014 Lawriter, LLC, Al Rights Reserved, | Privacy | Settings * Coutach Us | 1-E77-558-0801

http:/feww.casemakertegal.com/bDocView.aspr Istatecd=0H&codesec=4906-17-08&sess...  1/30/2014



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124
	page 125
	page 126
	page 127
	page 128
	page 129
	page 130
	page 131
	page 132
	page 133
	page 134
	page 135
	page 136
	page 137
	page 138
	page 139
	page 140
	page 141
	page 142
	page 143
	page 144
	page 145
	page 146
	page 147
	page 148
	page 149
	page 150
	page 151
	page 152
	page 153
	page 154
	page 155
	page 156
	page 157
	page 158
	page 159
	page 160
	page 161
	page 162
	page 163
	page 164
	page 165
	page 166
	page 167
	page 168
	page 169
	page 170
	page 171
	page 172
	page 173
	page 174
	page 175
	page 176
	page 177
	page 178
	page 179
	page 180
	page 181
	page 182
	page 183
	page 184
	page 185
	page 186
	page 187
	page 188
	page 189
	page 190
	page 191
	page 192
	page 193
	page 194
	page 195
	page 196
	page 197
	page 198
	page 199
	page 200
	page 201
	page 202

