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STATEMENT OF FACTS
This case arises from Appellant Nancy S. Toliver formal complaint

filed against VECTREN Energy Delivery of Ohio Inc. (aka VEDO) with the

Public Utility Commission of Ohio (aka PUCO) on December 17, 2012 for the

unjust, unlawful, unreasonable and discriminatory practices against the

Appellant who is income and otherwise eligible to participate in the PIPP

plus program in Ohio.

VEDO required the Appellant whose total account balance is zero to

pay the difference between the amount of the PIPP installments that would

have been due and the actual customer payments received in the amount of

304.03 and continuously threatened with Disconnection of Services after the

Appellant apply for HEAP in August 2012. Appellant was subsequently re

enrolled in the PIP Plus program with the minimum payment of $72.00 by

the Ohio Development Service Agency after Appellant terminate her

participation in the PIP Plus program in March 2012 after unsuccessfully

attempts to get VEDO to stop charging payments not due them. In April

2012, the minimum payment due was set to zero and VEDO only charge

Appellant what was used for the month. (O&O 7/17/13, Pg. 1, No.1)

On January 7, 2013, VEDO filed its answer to the Appellant

Complaint. VEDO acknowledge that the Appellant did receive the HEAP
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credit of 226.00 which resulted in the Appellant being re enrolled in the PIP

program in September 2012.

Appellant in the previous year was not. subjected to disconnection of

service or forced to make payments not due VEDO to remain on the PIP plus

program. In fact, the PIP plus payment had been reduced because of the

credit balance on the Appellant account. (See VEDO Exhibit No. 3, pp. 35

filed 3/27/13)

Pursuant to ORC 4905.26 upon complaint in writing against a public

utility by any person, firm or corporation, or upon the initiative or complaint

of the public utility commission that any rat, fare, charge, toll, rental

schedule, classification or service............if it appears that reasonable

grounds for complaint are stated, the commission shall fix a time for hearing

and shall notify complainants and the public utility thereof.

The Examiner assigned to the Complaint found good cause to schedule

a settlement conference with VEDO for February 12, 2012 based on

Appellant zero balance in the entry filed January 22, 2013 (See ICN No. 5)

After the settlement conference on February 12, 2012, VEDO counsel

and Ms. Bell stated to the examiner that it did not intent to call any expert

witnesses and the examiner set the hearing based on VEDO statements for

March 21, 2013.

On March 21, 2013 Appellant filed a Motion to Dismiss Ms. Bell direct

expert testimony filed on VEDO on March 14, 2013 (VEDO EXHIBIT 1.0) as
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it violated discovery rules pursuant to OAC 4901-1-16, OAC 4901-1-29, Civil

Rule R. 16, Civil Rule 26, Civil R of Evidence 701 and 702. Complainant cited

ORC 4903.082; Right of Discovery............without limiting the commissions

discretion, the Rules of Civil Procedure should be used whenever practicable

and it failed to do so pursuant to OAC 4901-1-26(A)(1)(b); VEDO failed to

identify the witness to be presented in the proceeding and the subject matter

of their testimony pursuant to OAC 4901-1-26(A)(3).

The purpose of Civ.R.26(E) (1) (b) is to prevent "trial by ambush" See Walker

v. Holland (1997), 117 Ohio App.3d 775. Appellant made a good faith effort

and contacted the VEDO on March 18, 2013 regarding the intent to file an

objection and Motion to Strike the direct expert testimony as being

inadmissible before the commission prior to filing the Motion. Comp. Motion

on March 21, 2013; ICN No.8; pps.2 &4)

Rule 37 states "A party that without substantial justification fails to

disclose information required by Rule 26(a) or 26(E) (1) (b) shall not, unless

such failure is harmless be permitted to use as evidence at trial, at a hearing

or on a motion, any witness or information not so disclosed. Fed. R. Civ. P. 37

This Court seems to have also adopted the rule that Complaints filed

in the PUCO are governed by the rules and principles of the Ohio Rules of

Civil Procedure. Lucas County Comm'rs v. Public Utilities Comm'n of Ohio,

80 Ohio St.3d 344. Civil rule 16 provides in relevant part: "A court may adopt

rules concerning pretrial procedures to accomplish the following objectives:
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(5) the exchange of reports of expert witnesses expected to be called by each

Party

On March 21, 2013, the scheduled hearing was held at the PUCO.

VEDO counsel and Ms. Bell attended along with the Appellant and her friend

Kristi Rhino who also attended the unsuccessful settlement conference on

February 21, 2013. At the hearing on March 21, 2013, the examiner stated

on the record that Ms. Bell could not testify as an expert witness in the case.

Respondents witness Ms. Bell was directed to give her layperson opinion in

response to complainant question(s) (Trans filed 4-4-13, pp. 148, Line 5-11).

VEDO counsel as a delay tactic requested that post briefs be filed in

the case and was granted by the examiner at the hearing on March 21, 2013.

The parties brief were due on May 10, 2013. Appellant filed the post brief on

May 6, 2013 and included evidence as exhibits 6, 7 and 8 that supports

Appellant claims against VEDO. Appellant acted in good faith and sent the

evidence to the VEDO on April 18, 2012 (See VEDO Motion to Strike filed

May 21, 2013; ICN NO. 13)

Both parties filed Objection and Memorandums in support of the

objection until the PUCO issued its first Opinion and Order dismissing

Appellant case, granting VEDO motion to strike and Overruling Appellant

motion to Strike filed on July 17, 2013. The Commission ordered Appellant

to write a letter that required Appellant to voluntarily terminate

participation in the PIP plus program even though she is income and
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otherwise eligible to participate. The Commission also ordered VEDO to file

a statement including monthly detail and supporting documentation of the

total amount due from Ms. Toliver (O&O at 19).

On July 26, 2013, Appellant filed the reply and answer as requested by

the PUCO and sent evidence to that Appellant had applied for HEAP on July

23, 2013 that requires Appellant to apply for PIP plus and the HWAP in

order to get the HEAP payment. (See In the Matter of the Investigation into

Long-Term Solutions Concerning Disconnection of Gas and Electric; Case No.

83-303-GE-COI pp. 3) which states in pertinent part: Rule 4901:1-18-

04(B)(5), OAC requires anyone applying for the percent of income payment

plan to also apply, inter alia, for all weatherization programs for which

he/she is eligible. The Commission entry also states the Customer must

applies for the regular Home Energy Assistance Program as a requirement to

participate in the PIP program. (See In the Matter of the Investigation into

Long-Term Solutions Concerning Disconnection of Gas and Electric; Case No.

83-303-GE-COI pp.2 (B)

On August 16, 2013, Appellant acted in good faith and sent VEDO a

letter and copy of the Ohio Development Service Agency re verification of

Appellant eligibility and participation in the PIP plus program with a zero

arrearage balance.

On August 20, 2013, VEDO counsel filed an objection to Appellant

reply to respondents that include exhibits 13, 14, 15 and 15a that was also
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filed on August 20, 2013. VEDO counsel violated OAC 4901:1-08(F) and failed

to file a Notice of Withdrawal for Counsel Gregory Williams and failed to file

a Notice of Substitution for Counsel Andrew J Campbell or give notice to the

Complainant who is not represented by a licensed attorney. (Comp. Ex. No.

13; Case No. 12-1682-EL AIR dated 8-20-12). PUCO failed to exclude the

pleadings filed in the case by VEDO as required by law and must be reversed

by this Court.

On August 21, 2013, the Commission denied Appellant application for

rehearing. On September 4, 2013, VEDO filed a Motion for Clarification with

the PUCO who ordered VEDO to terminate Appellant participation in the

PIP plus program. On September 6, 2013, Appellant objection to the PUCO

Order and filed a second application request for rehearing. On September 16,

2013 VEDO filed Memorandum Contra to Complainant filing on September

6, 2013. On September 18, 2013, Appellant filed a reply to respondent Motion

for Clarification filed on September 4, 2013. On September 25, 2013 VEDO

filed a Reply in Support of it Motion for Clarification filed on September 4,

2013. On October 2, 2013, PUCO denied Appellant second application for re

hearing but did clarifying #16 and #18 set forth in findings.

The Commission actions are unlawful and unreasonable and in

violation of ORC, OAC and public policy when it order that VEDO reverse the

incentive credits in the total amount of 130.74 Appellant received for making
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the minimum payment before the due date in every month that the arrearage

balance was more that the minimum PIP payment due.

On November 15, 2013 Appellant properly filed the Notice of Appeal

with the Ohio Supreme Court and personally serviced the PUCO

Commissioner as required by law and the other parties to the case by

ordinary U.S. mail.

Appellant acted in good faith and sent a copy of the Ohio Development

Agency determination on January 15, 2014 that applies a $235.00 credit for

HEAP to all parties involved in this appeal.

ARGUMENT

Proposition of Law No 1: HEAP requires an application to apply for
both PIP plus and HWAP in order to receive the credit on a customer
account.

Pursuant to 4901:1-18-12 (C) (1) (2) and #3 of the Resource Guide,

PIPP Plus customers must apply for the regular Home Energy Assistance

Program (HEAP) and the Home Weatherization Assistance Program

(HWAP). In the Matter of the Commission's Review of Chapters 4901:1-17 and

4901:1-18 and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17,

4901:1-21-14 and 4901:1-29-17 of the Ohio Administrative Code, Case No. 08-

723-AU-ORD and 13-274-AU-ORD states in pertinent part Customers remain

responsible for the dollar difference between their PIPP payment and their

actual bill; this accumulating difference in dollar amount is referred to as the

customer's arrearage. Also as a part of the PIPP program, customers have

been required to apply for energy assistance Id at page No. 1. Comparison of
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the Gas and Electric PIPP plus Program No. 3 states customers must pay

their PIPP plus installment by the billing due date to be eligible for arrearage

crediting (OAC 4901:1-1814(A)(1)....... Overpayment of monthly installment

No.5 requires excess installment payments be applied directly to the

customers' arrearage balance. The Commission abused it discretion when it

overlooked Appellant account balance of zero and ordered VEDO to reverse

incentive credits of 130.74 to payments due and withdrawing the alleged past

PIPP minimum payments VEDO alleged were due after Appellant was re-

enrolled in the PIPP plus program in September 2013 after apply for HEAP

credit.

The Commission concluded in the entry filed August 21, 2013, that

HEAP assistance is not contingent upon PIPP participation is arbitrary

unconscionable, unreasonable and in violation of its own public policy. The

Commission failed to consider that Complainant completed the HEAP

assistance application in August 2012 and was subsequently re enrolled in

the PIPP Plus program by the State of Ohio eligibility guidelines. (Entry on

Rehearing, pp.17, No. 18)

Appellant applied for HEAP on July 23, 2013 and forward in good faith

the information letter dated August 11, 2013 from the Ohio Development

Services Agency to VEDO counsel showing the agency re verified Appellant

participation the PIPP program. (ICN No. 29, pp. 3) The Commissions'

Opinion and Order and Entries on Rehearing is unlawful, unreasonable,
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unconscionable and violation the ORC, OAC and public policy and must be

reversed.

Proposition of Law No. 2: The Commission Order and Entries on
Rehearing are inconsistent with its Resource Guide and violates OAC 4901:1-
18-12 (D) (2) (b) and does not have jurisdiction to reverse incentive credit
already paid to the Appellant.

Pursuant to OAC 4901:1-18-12(D) (2) (b) which states in pertinent

part: the PIP payment due shall not exceed the amount of the customer

arrearage. Appellant arrearages were/is zero. Pursuant to #15 of the Energy

Assistance Energy Resource Guide, the customer must pay up to the amount

of the PIP default amount up to the amount of arrears, which is zero, when

the Commission unlawfully denied Appellant Complaint and both Application

of Rehearing.

The Commission failed to considered that it also concluded that the

amount due shall not exceed the amount of the customers arrearage. The

emphasized add after all missed PIPP payments, from the time of enrollment

or the PIPP re verification date, up until re enrollment has been cured is

inconsistent with its order to arbitrarily reverse the on time incentive credits

of 130.74 to payments due and owing VEDO further subjecting Appellant to

wrongful disconnection of services and must be reversed. Pursuant to OAC

4901:1-18-14 which states in pertinent part: the incentive credit is based on

the timeliness of the PIPP payments. (O&O pg.14 No.4; ER pg.8, #17)

The Commission acted unlawfully and unreasonably when it order

VEDO to terminate Appellant participation in the PIPP plus program after
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the Ohio Development Service Agency re verified Appellant participation on

August 16, 2013 and Ordered that VEDO be permitted to disconnect

Appellant services without further action from the Commission consistent

with the applicable provision of the OAC 4901:1-18-04, 4901:1-18-05 and

4901:1-18-06 and failed to considered the account, usage or arrearage balance

of the Appellant which is zero pursuant to OAC 4901:1-18-12(D)(2)(b).......the

amount of the PIPP payments due shall not exceed the amount of the

customers' arrearage when VEDO claimed Appellant owed more the 594.74

in past PIP payments.

The Commission in its Order stated that Appellant must pay the

difference between any missed PIPP installments and the customer

payments made during the same period and acted inconsistently when it

changed the re enrolled date from July 14 2014 to April 12, 2012 failing to

considered that the Ohio Development Service Agency as jurisdiction to

determine these issues. (Second Entry of Rehearing pp. 5 No. 16, 17 pp. 16

No. 18) Pursuant to Ohio 4901:1-18-01(B) arrearages does not include past

due monthly PIPP payments. The Commission Order and Entries are

unlawfully and unreasonable and must be reversed.

VEDO relied on Montgomery County Bd. Of Comm'rs v. Public Util.

Comm., 28 Ohio St.3d 171,174, 503 N.E.2d 167 ( 1986) that this Court gave

the Commission emergency powers under ORC 4909.16 to reverse incentive

credits of $130.74 to payment owed to VEDO is misplaced. In Waterville Gas
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Co, v. Mason (1994), 93 Ohio App.3d 798; the appellate Court stated that the

actual bill for the amount of energy used by the customer may also be lower

than the amount the customer pays under the PIPP plan; in that instance the

excess amount paid is applied toward any arrearage which has accrued citing

Montgomery Cty. Bd. Of Commrs v. Pub. Util. Comm., 28 Ohio St.3d at 176,

28 OBR at 266-267, 503 N.E.2d at 171, fn.4. This Court agrees with the

assessment of the trial judge in this case, that the plan is designed to operate

like a "revolving open account payable on an installment basis with no credit

limit."

The Supreme Court of Ohio has ruled: The General Assembly will not

be presumed to have intended to enact a law producing unreasonable or

absurd consequence. It is the duty of courts, if the language of a statute fairly

permits or unless restrained by the clear language thereof, so to construe the

statute as to avoid such a result. State ex rel. Cooper v. Savord (1950), 153

Ohio St.367., 410.0. 396, 92 N.E.2d 390, paragraph one of the syllabus.

Keeping this maxim in mind, this court has no choice but to find that

R.C.4933.12 and 4933.122 prohibits a collection action and judgment in favor

of a utility company for that amount of arrearage accrued by a customer who

is eligible for and participating in the PIP plan. Any other interpretation

would lead to an absurd result; Waterville Gas Co. v. Mason (1994) 93 Ohio

App.3d at 805.
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The PUCO, following the directive of the legislature, has adopted rules

which established the extended payment program known as PIP. The express

purpose of the plan is to prevent utilities from discontinuing service during

the winter months, leaving low income individuals with no heat. Montgomery

Cty. Bd. of Commrs v. Pub. Util. Comm. (1986), 28 Ohio St.3d 171, 171-172,

28 OBR 262, 263, 503 N.E.2d 167, 168. The PUCO is a creature of statute,

and may not exercise jurisdiction beyond that conferred by statute

Montgomery Cty. Bd. Of Commrs v. Pub. Util. Comm, 28 Ohio St.3d at 176,

28 OBR at 266, 503 N.E.2d at 171 as cited in Waterville Gas Co v. Mason

(1994), 93 Ohio App.3d at 806. VEDO PIP rider is discriminatory against low

income customer and must be considered a subtle type of peonage, in that the

credit card company does not requires a customer to make payment not due

an owing but the actual amount of the charges in an installment type

fashion.

The Commission has failed to consider Appellant account balance of

ZERO and has given preferential treatment to VEDO a corporation with

stakeholders trading on the open market. The Commission does not

jurisdiction to reverse incentive credit received by the Appellant. The

Commission Order and Opinion and Entries denying Rehearing are unlawful

and unreasonable and must be reversed.

Proposition of Law No. 3: The Commission pursuant to ORC 4903.082
failed to apply the Ohio Civil Rules of Procedure when it overruled Appellant
Motion to Strike VEDO expert witness testimony and failed to sanction
VEDO pursuant to Ohio Civil R 37.
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In it Entry on Rehearing at No. 15 the Commission states that the

examiner held the Motion to Strike in abeyance at the hearing and that the

Commission is well within the purview to reconsider and reverse or affirm

the procedural ruling of the Attorney Examiner. The Commission abused it

discretion and failed to properly apply OAC 4901-1-26(A) (3). VEDO failed to

identify any law or expert witness to be presented in the proceedings and the

subject matter of their testimony nor was a scheduled established for the

completion of discovery pursuant to OAC 4901-1-26(A) (1) (b) prior to its

submission to the Commission pursuant to OAC 4901-1-29(h) (Comp. Obj. to

Motion to Strike pp.5 ICN No. 8)

The Commission abused it discretion and acted unlawfully and unreasonable

and failed to properly apply Civil Rules of Procedure and Rules of Evidence

701 and 702, when it overruled the Examiner decision that states in

pertinent part: You're here to offer testimony for Vectren, but you are not,

however, an attorney, are you? THE WITNESS: No, I am not. EXAMINER

SEE: Therefore, you are incapable of giving a legal opinion using those terms,

correct? THE WITNESS: Correct. EXAMINER SEE: Then you will provide

Ms. Toliver (Appellant), in response to her question, your lay opinion and

your opinion as a layperson.

Examiner See correctly apply Ohio Civil Rule of Evidence 701 and 702

and Ohio Civil Rule of Procedure 26 in the hearing held on March 21, 2013

which was the same day that the Motion was file with the Commission. The
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Commission failed to consider OAC 4901:1-26 which states that the

Commission must set pre trial order to establish dates of discovery to disclose

lay and expert witness. VEDO counsel and Ms. Bell did state after the

settlement conference on February 12, 2013 that it did not intend to call any

expert witness and therefore the hearing was set for March 21, 2013 without

the preparation of the pretrial order as required by law. The Commission

Order and Entries on Rehearing and must be reversed.

Proposition of Law No. 4: The Commission abused it discretion when it
unreasonable and unlawfully granted VEDO Motion to Strike Appellant
exhibited evidence submitted in good faith to VEDO counsel prior to its
submission to the Commission in Appellant pleadings.

Appellant acted in good faith and sent VEDO a copy of the Vectren

Care Letter for Customer Care dated April 9, 2013. This letter confirmed

Appellant enrollment in the PIPP Plus program with VEDO (Comp. Exhibit

No. 6). The letter from VEDO is further evidence that Appellant as a

customer has a current arrearage balance of zero. Appellant will also receive

a 1/24th credit amount of zero for the timeframe of May 2012 thru April 2013.

VEDO is also in direct violation of it own public policy and contractual

agreement which states that Participation in the PIPP Program does not

relieve you of you legal responsibility for the actual account balance which

was zero. The OAC is clear that pursuant to 4901:1-18-

01(B)Arrearages.....does not include past due monthly PIPP payments and

4901:1-18-12(D)(2)(b)...........the amount of the PIPP payments due shall not
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exceed the amount of the customers arrearage. See Complainant Exhibit

No.14)

The Commission granted VEDO Motion to Strike Appellant Exhibits

filed with the Post Brief on May 6, 2013 and other exhibited evidence sent to

VEDO throughout the case in good faith is an abuse of discretion. Pursuant

to ORC 4905.22 which states every public utility shall furnish necessary and

adequate service and facilities ................ All charges made or demanded for

any service rendered, or to be rendered, shall be just, reasonable and not

more than the charges allowed by law,

The Appellant met her burden as the non moving party and as the

Complainant in the case and acted in good faith by submitting to moving

party any evidence prior to submission to the Commission as required by law.

VEDO filed the Motion to Strike on May 21, 2013 when the evidence was sent

to VEDO in the letter dated April 18, 2013 in good faith. The Commission

Order and Opinion and Entries of Rehearing must be reversed.

Proposition of Law No. 5: OAC 4901-1-08(F), require VEDO counsel to file a
Notice of Appearance, Notice of Withdrawal and Notice of Substitution with
the Commission.

VEDO counselors are not relieved of their ethnical and legal duty to

properly withdraw and substitute counsel with the Commission pursuant to

OAC 4901-1-08(F). (Complainant Objection to Commission Order filed

August 21, Exhibit No.13) On August 20, 2013, Andrew J Campbell filed the

Motion to Strike. Gregory Williams filed the answer in January 2013,

attended the settlement conference with Ms. Bell in February 2013, and
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attended the hearing with Ms. Bell on March 21, 2013 and failed to

withdrawal from the case before the Commission prior to Mr. Campbell filing

of the pleading on August 20, 2013.

The Commission failed to consider Exhibit 13 filed on September 6,

2013(ICN27) which is evidence of a previous filing by Andrew Campbell on

August 20, 2012 that the Commission must be notified of any withdrawal or

substitution on Counsel on all cases before the Commission. Mr. William had

a duty to request any extension of time to file the Motion to Strike filed on

August 20, 2013. The Commission failure to sanction VEDO is an abuse of

discretion and is unreasonable, unlawfully and must be reversed.

CONCLUSION

This Court must remember why the Commission implemented the.PIP

program in the first place. Customers in Ohio with limited financial

resources have had their gas and or electric utility service disconnected

because they are unable to pay their bills.......... . a number of Ohio citizens

will enter the winter without utility service, In the Matter of the Investigation

into Long Term Solutions Concerning Disconnection of Gas and Electric; Case

No. 83-303-GE-COI 10/10/96. The Commission has abused it discretion and

given preferential treatment to VEDO and has issued Orders and Entries on

Rehearing that unlawfully and unreasonable. Only this Court can rule on the

inconsistency in the Commission arbitrary, unconscionable and
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discriminatory Opinions against the Appellant when it dismissed the case

against VEDO.

WHEREFORE, Appellant respectfully submits that the Commissions'

July 17, 2013 Opinion and Order, and its August 21, 2013 Entry on

Rehearing and the October 2, 2013 Entry on Rehearing are unlawful, unjust,

inconsistent and unreasonable and must be reversed with this matter

remanded with instruction to grant Appellants' Complaint and the relief

sought.

Resi^ctfullv Submi

Naiky 'S. Toliqpr
ALL RIGHTS RESERVED
614 Kenilworth Avenue
Dayton, Ohio 45405
937.278.4407
Appellant
In Proper PERSON

PROOF OF SERVICE

I hereby certify that a copy of the Merit Brief of Appellant Nancy S.
Toliver has been served upon all parties in this proceeding before the P blic
Utilities Commission of Ohio, listed below pn.rsna t to S.Ct. Prac. R. 2(B)
(1) by regular U.S. mail on this 31st da , 2014.

NAncy S. Tover
Appellant
614 Kenilworth Avenue
Dayton, Ohio 45405
937.278.4407
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On behalf of the Ohio Attorney General Michael DeWine
The Public Utilities Commission of Ohio
William Wright, Public Utilities Section
180 East Broad Street, 6th floor
Columbus, Ohio 43215
Counsel for the PUCO

On behalf of the Chairman of the Public Utilities Commission
Attention: Docketing Division of the PUCO
180 East Broad Street, 11th Floor
Columbus, Ohio 43215

On behalf of the VECTREN Energy Delivery of Ohio
Mr. Andrew J. Campbell
Mr. Gregory L. Williams
Counsel for VECTREN Energy Delivery of
Ohio Inc
Whitt Sturtevant LLP
The Key Bank Building
88 East Broad Street, Suite 1590
Columbus, Ohio 43215
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NOTICE OF APPEAL OF
NANCY S. TOLIVER

Appellant Nancy S. Toliver pursuant to RC 4903.11, RC 4903.13 and

Sup.Ct.R.2 (B) and hereby gives Notice of Appeal to the Supreme Court of

Ohio and to the Public Utilities Com.mission of Ohio ("Appellees" or

"Commission") from the Opinion and Order filed on July 17, 2013 dismissing

Appellant Complaint, in Case No. 12-3234-0A-CSS. This case is entitled In

the Matter of Nancy S. Toliver v.. VECTREN Energy Delivery of Ohio Inc.

Copies of which are attached hereto.

Appellant Nancy S. Toliver was the complainant and is a party of the

record in this proceeding. Appellant timely filed. the Application for

Rehearing of Appellees' Opinion and Order and the Second Application for

Rehearing accordance with RC 4903.10.

Appellant Application for Rehearing was denied with respect to the

issues on appeal herein by the Ap.pe.llees' Entry on Rehearing filed August 21,

2013. Appellant Second Application for Rehearing was denied with respect to

the issues on appeal herein by the Appellees' Entry on Rehearing dated

October 2, 2013.

Appellant files' thi.s Notice of Appeal complaining and alleging that the

Appellees' Opinion and Order filed July 17., 2013, and its Entry on Rehearing
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filed August 21, 2013 and its Second. Entry on Rehearing filed October 2,

2013 resulted in a final order that is unlavvful and uriteasonable.

The errors complained of and probable issues for review upon appeal are:

1. The Commission erred in finding that the Appellant HEAP

application mailed. July 23, 2013 does not require enrollment in the

weatherization and PIP program; the Commission abused it discretion when

the ordered VECREN to terminate Appellant services and failed to consider

the zero accouzit balance, failed to take into consideration the Ohio

Developmental Service Agency determination of eligibility and re verification

of Appellant participation from August 16, 2013-August 16, 20.14; failed to

consider or recognize pursuant to OAC 4903.082 that Appellant acted in good

faith and sent VECTREN the documentation prior to submission. to the

Commission, who arbitrarily Ordered Appellant to pay VECTREN $594.74

for alleged in past due minimum payment to VECTREN by September 30,

2103 and subsequently Ordered VECTREN to reverse incentive credits of

$130.74 received on the Appellant for paying on time into a debt on the

account causing the Appellant to be disconnected for service in violation of

OAC 4901:1-18-14, OAC 4901:1=I8=12(D):(2)(b); OAC 4901:1-18-12(C)(1)(2),

ITCC, Title 13 and public policy, whose ORDERS are inconsistent with its

Energy Assistance Resource Guide 2012-2013 namely No.3, 9., 10, 15 and is

inconsistent with No. 23, 63, 66, and 71 whose ORDERS must be stricken,

vacated and reversed because Appellant has a total account balance of zero.
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(O&O pg. 16, sect, B; ER pg.8, #17) (O&O, pg. 14 Sec.. V) (O&O pg. 21) (ER

pg.9 No.. 20)

2. The Commission erred in find.ing that the Appellant failed to meet

the burden in violation of ORC 4905.26 when the Commission. set a

settlement conference in February 2013 based on the Appellant Complaint

and recognized that the Appellant has a total account balance of zero and

failed to award damages against VECTREN for its discriminatory and

peonage actions against Appellant:

3. The Commission erred and ignored the determination made by the

Ohio Development Services Agency on August 16, 2013 that re verified

Appellant participation in tho PIP plus program through August 16, .2014

sent VECTREN in good faith in.a letter :dated August 16, 2013, and is

evidence to support Appellant contention that the agency did not calculate or

contribute to the Appellant any alleged past mi.ni.mum payment due to

VECTREN a corporation when the Appellant usage, past arrearages, balance

forward and total account balance in ZERO.

4. The Commission Order and Entries on Rehearing is inconsistent

with the Resource Guide and violates OAC. 4901:1-18-12 (D) (2) (b) which

states in pertinent part; the PIP payment due shall. not exceed the amount of

the customer arrearages which is zero. Pursuant to #15 of the Energy

Assistance Resource Guide, the customer rnust pay up to the amount of the

PIP default amount up to the amount of the arrears, whieh is zero, when the

4



Commission unlawfully denied. Appellant Complaint and two Applications of

Rehearing. (O&O pg..16; Section B; ER pg: 8 #17)

5. The Cornmission erred when it failed to sanction the respondents

procedural rule violations pursuant to OAC 401-1-08(F) and Civil Rule 37 for

the Appellees Counsels' failure to make a proper appearance before the

Commission or submit the Notice of Substitution of Attorney as required by

law.

6. The Commission erred when it failed to properly apply

ORC4903.082, OAC 4901.26, Civil Rules of Evidence 701 and. 702 and Civil

Rules of Procedure 37, when the Commission overruled Appellant Motion to

:Strike VECTREN direct expert testimony for violation of OAC4901:1-26(A)(3)

and OAC 4901:1-26 (A) (1) (b) and overruled the Examiner own conclusion on

the record that VECTREN (Ms. Bell) witness could give her layperson

opinion in response to Complainant questions; when the Motion to Strike was

filed on March 21, 2013 and was addressed in the hearing held on March 21,

2013 and as not held in abeyance. (Trans. filed 4/4/13, pp.148, Lines 1-4;

O&O7 pgs. 5-6 and ER pgs.4-5)

7. The Commission erred when it granted VECTREN Motion to Strike

a portion of the Appellant brief filed on May 6, 2013 along with the evidence

that was submitted to VECTREN in good faith by l.e.tter prior to its

submission to the Commission with Appellant brief pursuant to the Civil
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Rules of Procedure and the documentation was accessible to VECTREN as

the. sender of the documentation in violation of ORC4903.082

8. The Commission erred when it failed to recognize, consider and

apply OAC 4901:1-18-12(D)(2)(b) and OAC 4901:1-18-12(D)(4) that states

that the amount of the PIP payment .due shall not exceed the amount of

customer and failed to consider that the Appellant arrearage balance is zero

when the Commission arbitrarily, unconscionable, erroneously Ordered

Appellant to pay VECTREN incentive credits in the amount 130.74. (O&O

pg.14, Section. V)

9. The Commission erred and issued inconsistent Orders when it

requested the Appellant voluntary withdrawal from the PIP plus program

that she is income and other wise eligible to participate (O&O dated. 7/17/13)

and unlawfully and unreasonably Ordered VECTREN to terminate Appellant

participation in the PIP plus program and reverse PIP benefits received, on

Appellant account in the account of 130.74 effective with the next bill issued

and in violation of #10 of the Resource Guide, which states that incentive

credits are the difference between the required installment paynient and the

current monthly utility charges. (Comp. Ex. No: 14); (ER dated August 21,

2013, pg.9 ) and subsequently concluded that Appellant niay reenroll in PIP

plus, that the July 14, 2014 datect stated in the Order at 19=20 is no longer

relevant date to consider in calculating the 12-month stay out period. (SER

dated October 2, 2013 pg. 6) subjecting the Appellant to the same situation by
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allowing VECTREN to request default minimum payments not due to

corporation discriminatory subjected Appellant to erroneously Notice of

Disconnection with an account balance of zero..

10. The Commission erred when it dismissed Appellant Complaint and

request for damages and concluded that VECTREN met its burden, when

VECTREN only defense in this case has been that the respondents are

following the Commission rules and guidelines set out in the Energy

Assistance Resource Guide 2012-2013 which is inconsistent with the Ohio

Administrative and Ohio Revised Code restated herein.

WHEREFORE, Appellant respectfully submits that Appellees' July 17,

2013 Opinion and Order, and its August 21, 2013 Entry on Rehearing and

the October 2, 2013 Entry on Rehearing are unlawful, unjust, inconsistent

and unreasonable and rnust be reversed with. this matter remanded to

Appel.leesz with instruction to grant Appellants' C.omplaint and the relief

sought.

P,espd,etfuily Submitt

ts

Nan^y Toli. . er
ALL RIGHTS RESERVED
614 Kenilworth Avenue
Dayton, Ohio 45405
037.278.4407
Appellant
In Proper PERSON
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of
Appellant Nancy S. Toliver has been served upon all parties in this
proceeding before the Public Utilities Cornmission of Ohio, listed belovv
pursuant to S.Ct. Prac. R. 14:2(B) (1) by personal service and pursuant to
ORC 4903.13 served a copy of the Notice of Appeal on the Public Utilities
Comm:ission Chairman by leaving a copy at the CoTmission office o this

S-f"` day of November, 2013.
...._,_.._•^^•

Nancy SO-. Tolz er
Appellant
614 Kenilworth Avenue
Dayton, Ohio 45405
937.278.4407

On behalf of the Ohio Attorney General Michael DeWine

The Public Utilities Commission of Ohio
William Wright, Public Utilities Section
X80 East Broad Street, 6th floor
Columbus, Ohio 43215
Counsel for the PUCO

On behalf of the Chairman of the Public Utilities Commission
Attention: Docketing Division of the PUCO
180 East Broad. Street, 11th Floor
Columbus, Ohio 43215

On behalf of the VECTREN Energy Delivery of Ohio
Mr. Andrew J. Campbell
Gregory L. William.s
Counsel for VECTREN Energy Delivery of
Ohio Inc
Whitt Sturtevant LLP
The Key Bank Building
88 East Broad. Street, Suite 1590
Columbus, Ohio 43215
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GERTIFICATE OF FILING

I certify that the Notice of Appeal of Appellant Nancy S. Toliver has
been filed with the docketing division of the Public Utilities Commission in
accordance with 4903.13 of the Ohio Revised Code and Sup.Ct:R.14.2(2) and
14.2(C)2.

r....^_w.:..^ ^ a

Nancy S. To ver
Appellant
614 Kenilworth. Avenue
Dayton, Ohio 45405
937.278.4407
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BEFORE

THE PUBL:IC UTILITIES COi SSION OF OHIO

In the Matter of the Complautt of )
Nancy S. Toliver, )

)
Complainant,

)
v. ^

)
Vectren Energy Delivery of Ohio, Inc., )

)
Responden.t. )

Case No:12-3234-GA-CSS

OPINIOhT AND. ORDER

The Public Utilities Commission of Ohio (Commissson or PUCO), considering the
complaint .filed. by Nancy S. Toliver and the evidence admitted into the record at the
hearing Iield in this m.atter, and having deterrriined that the matter should proceed to
opinion and order, hereby issues its Opinion and Order.

APPEARANCES::

Nancy S. Toliver, 614. Kenilwortt:i Avenue, Dayton, Ohio 4a405, on her own behalf.

VV.}.tift Sturtevant LLP, by Gregory L. Williams, 88 East Broad. Street, Suite 1590,
Columbus, Ohio 43215, on behalf of Vectren Energy Deliv ery of Ohio, Inc.

OPINIOJN:

I, jlst^of Proce.

On December 17, 2012, Nancy Toliver (complainant) fiked a camplaint with the
Cornmission against Vectren. Energy Delivery of Ohio, Inc. (Vectren or respondeiit). In the
complaint, Tvls. Toliver states that, as of March. 2012, she was enrolled in the Percentage of
Income Payrnent Plan. (PIPP)l program but subsequently terminated her partf.cipation un
the program. Ms. Toliver expla.tns that, in the summer of 2012, she applied, and was
approved for, the Home' Energy Assistance Program (HEAP), as well as PIPP, and
xeceived a HEAP credit of $226,. However, Ms. Toliver states that Vec.tren immediately
applied her new PIPP payment due: of. $72.00 to her account. The complainant alleges she
has been overcharged, is being forced to get off of PIPP, although she is income eligible,.
and that she is being discrimin:ated against as a low-income cu.stomer.

I PIPP and PIPP Plus will be used interchangeably throughout this Order. :
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On January 7, 2013, Vectren filed its answer to the complaint. Respondent confirzns
that, in April 2012, Ms. Toliver was removed from the PIPP program. Vectren further
states that, prior to Ms. Toliver's decision to end her participation in the PIPP program,
Vectren advised Ms. Toliver that, if she war.ted to r.eenroll in PIPP, she would be required
to pay the difference between the amount of her PIPP installment payments that would
have been due and the actual customer payments received: With Ms. Toliver's
reenrollment in PIPP; Vectren calculates the difference between the missed PIPP
installment payments and the payments received to be $304.03. Vectren denies that it is
discriminating. against Ms. ToLiver, forcing her to get off PII'P or requiring her to inalce
payments or charging amounts that are not due, Further, Vectren states that the company
has at all tixnes acted in compliance 'with Chapter 49, Revised Code, applicable rules,
regulations, and orders of the Commission, and Vectren's tariff.

By entry issued .January 22, 2013, the complain.t was scheduled .for a settlement
coriferen.ce on February 12, 2013, at the office of the Commission, in Columbus,. Ohio. The
settlement conference was held, as -scheduled; however,, the parties were unable to resolve
the dispute Worinally.

By entry issued February 14, 2013, this mafter was scheduled for a hearing on
March 21, 2013. On March 14, 201.3, Vectren filed the written direct testimony of Sherri
Bell. At the hearing, Ms. Toliver testified on her own behalf and Vectren presented the
testimony of Ms. Bell (Vectren Ex. I). During the hearing, the Attorney Examiner
requested that Vectren file copies of Ms. Toliver's Vectren bills. On March. 27, 2013,
Vectren filed copies of Ms. Toliver's bil.Is for the period January 2010 through March 2013
(Late-filed Vectren Ex. 3). The parties recommended, and the Pittorrrey Examiner agreed,
that briefs would be due to the Commission by May 10; 2013. On May 6, 2013, Ms.. Toliver
filed her brief with four attached docurnen.ts: (a) a letter dated April 9, 2013, from: Vectren
to Ms. Toliver, with PIPP participation details; (b) a letter dated April 18, 2013, from Ms.
Toliver to Gregory L. Williams, counsel for Vectren, informing counsel about the PIPP
participation Ietter; (c) Ms. Toliver's Vectren bill dated April 24, 2013; and (d) Ms. Toliver's
transcript from Sinclair Community College dated March. 4, 2008. Vectren filed its brief on
May 10, 2013.

II_ Proced.urallssues

A.a Ms. Toliver's m.otion to strike

At the hearing, Ms. Toliver presented to the bench and Vectren a copy of a motion
to strike Vectren witness Bell's testimony, which was filed on that same day. In support of
her motion,lVls. Toliver argues that the filing of Ms. Bell's written testimony violates Rules
4901-1-16, and 4901-1-26, Ohio Administrative Code (O.A.C.). Further, noting Section
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4903.082, Revised Code,2 Ms. Toliver also asserts that the submission of Ms. Bell's
testimony is a. violation of the Civil Rules of Procedure 16 and 26, and the Civil Rules of
Evidence 701 and 702. Ms. Toliver also cites Rule 4901-1-17, O.A.C,, as requiring the
Commission to establish a time period for discovery. At the hearing, the Attorney
Exarriin.er ruled that the complainant's motion to strike should be held in, abeyance. (Tr. at
5-8.)

On April 4, 2013, Vectren filed a memorandum contra the complainant's motion to
strike. Vectren reasons that Ms. Toliver's motion is, in essence, a list of alleged discovery
violations, which is insensible, given that xieither. Ms. Toliver nor Vectren sought: discovery
in this matter. Further, Vectren avers that the motion to strike fails: to state any substantive
or procedural issue with Vectren. witness Bell's written testimony. The respondent offers
that Ms. Toliver was not denied a right to discovery, as the discovery procedures out3ir^ed
in the rules were available to her like any other party to a Comniission proceeding under
Rule 4901=1-16(B), O.A.C. Further, Vectren notes that, pursuant to Rule 4901-1-17(A),
O.A.C., discovery may begin immediately after a proceeding is commenced and be
completed expeditiously by the commencement of the hearing. In this instance, Vectren
calculates Ms. Toliver had more than 90 days to conduct discovery.

Further, according to Vectren, the Cornnmission is not required, as Ms. Toliver
asserts, to establish a time pariod for discovery in. a pretrial. entry. Vectren offers- that Ms.
TolZver had the opportun.ity to rai.se discovery issues prior to the hearing day and failed to
do so. Similarly, Vectren argues that the complainant misunderstands Ru1e 4901-1-26,
O.A.C., when she claims that Vectren failed. to. comply with Rule 49Q1.-1-26(Ap), C?. A.C,;
because the company did not identify the witness to be presented and the subject matter of
the testixn:ony. Vectren argues that, absent a request for discovery, a Rule 49d1-1-26,
O.A.C., :pireh^aring cortferenceF. or a Com.iziiss%vn. order; Veciren has rio legal obliggatlon to
disclose its witnesses or the subject matter of their testimony. In any event, Vectreri states
that it did discTose its witness and the subject of her testimony in advance with its prefiled
direct tes.tiinon.y. Vectren contends that Ms. Bell's testimony is relevant, adYnissible, and
properly presented at the hearing and, therefore, it should be considered by the
Commission. On April 1:1, 2013, Ms. Toliver filed a reply to Vectren's: 'menmorandum
contra.

The Cornmission finds that the compl.ainant's motion to strike is without merit.
Initia.lly, we note that, in the motion, Ms. Toliver states:

2 Section 4903.082, Revised Code, states:

All parties and intervenors shall, be granted ample rights of discovery. The present rules
of the public utilities comnt.ission, should be reviewed r.egalarly by the commission to aid
full and reasonable. discovery by all parties. Without limiting the commission's
discretion the Rules of Civil Procedure should be used wherever practicable.
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Complainant initially contacted the. respondent by and through
their counsel in early January 2013 regarding the need for using
the available discovery tools. The parties participated in two or
three .inforr.rial telephone conferences in. January 2013 - in. an
attempt to settle the case. The parties agreed there would be no
exchange of discovery in t.h.e case and. the case would proceed to
the settlement conference scheduled for February 12, 2013.
(Emphasis added.)

-4-

Based on 1vls. Toliver's statement, it was her understanding that the parties agreed not to.
exchange discovery. Tf that was indeed the case, Ms. Toliver elected to forgo her
opportu.zdty to issue an interrogatory requesting Vectren.'s list of witnesses and the subject
matter of each witness' testimony.

Further, the Commission. considered each of the rules the coznplainazi.t alleges are
violated by the submission of Vectren witness Bell's written. testimony and we find that
none of the Commission rules cited by the coixiplainant are adeqtiate justification to grant
the request to strike Vectren's written testimony. Specifically, Ms. Toliver alleges that
Rules 4901-1-16 and 4901-1-17, O.A.C., are violated with the submission of Ms. Bell's
testimony. Taken together, Rules 4901-1-16(C), and 4901=1-17(A); O.A.C., allow a party to
a Conu-russion proceeding to commence dxscovery, in this instance, immediately ixpon the
filing of the complaint, including the propounding of interrogatories which rnay .include a
request to identify witnesses and the subject matter of ttteir testimony. Pursuant to Rules
4901-1-16(C) and 4901-1-17, O.A.C., Ms. Toliver cov:ld•have issued an interrogatory to
Vectren requesting the name of any witness and the subject matter of the testimony. We
atso note that Ms. Toliver states in the motion that she contacted counsel for Vectren
regarding the use of "the available discovery tools" While it is clear that Ms. Toliver is
aware of the administrative rules and testifie.d that sh.e is a trained paralegal (Tr. at 39), she
admits that discovery was not exchanged. If Ms. Toliver wanted this: information, it was
her responsibility to utilize the discoviery rules to obtain the information from Vectren.
The fact that Ms. Toliver did not. avail herself of the discovery tools is not a reason to strike
the testimony of Vectxen witness Bell.

Ms. Toliver also argues that VVectren.'s submission of written testimony violates; Rule
4901-1-26(A), O..A.C.., to the extent Vectren failed to identify the witness or witnesses to be
presented at the hearing and the subject matter of their testimony. The Commission finds
that. Ms. Toliver misinterprets Rule 4901-1-26(A)(1)(b), O.A.C., as requiring the
Commission to schedule a prehearing conference. That is incorrect. The language of Rule
4901-1-26(A), O.A.C., is permissive, in that it states, in, pertinent part:

In any proceeding, the -commission, the legal director, the
deputy legal director, or an attorney examiner gmy, upon
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motion of any party or upon their own motion, hold one or
more prehearing conferences ::. (3) Identifying the witnesses to
be presented in the proceeding and. the subject matter of their
testimony. (Er.nphasis added.)

a5_

Ms. Toliver had the option of requesting a prehearing conference; however, the
complainant did not file a mofa.on or contact the Attorney Examiner to request a
prehearing conference. Accordingly, we can not find that Ms. Toliver was denied the
opp.ortunity for a prehearing conference.

Ms. Toliver also cz.tes Rule 4901-1-26(F), O.A.C., as a provision that required Vectren
to name Ms: Bell as a witness at the settlement conference. The Commission does not
agree w'ith the complainarit's interpretation of Rule 4901=1-26(F), O.A.C., to include any
such requirement. Rule 4901-1-26, O.A.C., states:

If a conference is scheduled to discuss settlement of the issues
in a complaint case, the representatives of the public utility
shall investigate prior to the settlement conference the issues
raised in the complaint and aU parties attending the conference
shall be prepared to discuss settlemen.t of the issues raised and
shali have the requisite authorit3r to settle those issues.

The purpose of Rule 4901-1-26(F), O.A.C., is to direct the representatives of the public
utility to investigate the allegation raised in the complaint prior to the settlement
conference, in order to facilitate a. knowledgeable discussion of the allegations and
possibly the resolution of the complaint without a hearin.g. Nothing in Rule 4901-1-26(F),
O.A:Q:, suggests, as Ms. Toliver alleges;: that the public utility is reqWre.d to know the
witness or witnesses the company expects to present at hearing.

The Comiriission finds that the provisions of the O.A.C. cited by the complainant do
not su.pport her"request to strike the' written testiin:o:ny of Vectren wwktn.ess< Aei1 and,
therefore, the rn.otlon to strike is denied. Likewise, the Comm.ission, finds that the
complainant's arguments citing the Civil Rules of Procedure and Civil Rules of Evidence
are unpersuasive and without merit. Accordingly, Ms. Toliver's motion. to strike should
be denied.

B. Vectren.`s motion to strike

On. May 21, 2013, Vectren filed a motion to strik e the documents attached to Ms.
Toliver's brief and the portions. of the brief which reference the documents. Vectren
argues that Ms. Toliver had the opportunity to introduce evidence into the record of this
proceeding at the hearing and the opportunity to intro.duce. evidence concluded at the
close of the hearing. Vectren notes that the Attorney Examiner speci€ically explaiined that
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the brief was not :an opportunity to introduce new exhibits in the case (Tr, at 179, 181),
Further; Vectren emphasizes ihat Ms. Toliver testified that she is a trained paralegal
familiar with legal proceedings and, therefore, slie should not be allowed to disregard this
aspect of the legal proceedings as a pro se compiainant (Tr. at 39-41). Accordingly;
Vectren requests that the docu:ments and related select portions of the complainant's brief
be stricken.

On May 30, 2013, Ms. Toliver filed a mexnorandum contra Vectren's motior[ to
strike. ln the memorandum contra, Ms. Toliver states, among other things, that she s.ent a
letter to counsel which included the documents attached to her brief prior to submitting
her brief to the Cornm%ssion: Ms. Toliver notes that Vectren did not object to the
submission of the documents in its brief filed on May 10, 2013. Further, the complairiant
contends the documents attached to her brief should be admitted into the record because
the documents substantiate her testimony offered at hearing, confirms her participation in
the PIPP program, and substantiates Vectren's continued threats to disconnect her service.
Ms. Toliver also attached to the memorandum her Vectren bill dated May 24, 2013, which
the complainant refers to as Exhibit 9, and discusses the bill in her memorandum contra.

On Jun.e. 6, 2013; Vectren filed a reply and reiterated the arguments made in its
rnoti.on: to strike. In its reply, Vectren also requests that.lVls. Toliver s Vectren bill dated
May 24, 2013, and references thereto in her memorandum. contra be stricken for the same
reasons that the company requests that the documents attached to Ms. Toli.ver s brief be
stricken.

With regard to Ms. Toliver's college transcript that was attached to her brief, the
Conlrru'ssion notes that she could have sought the acimission of this document during the
hearing or made a request: to submit :the document as a late-filed exhibit, but failed to do
so. We note that the remainii.ng documents and bills attached to her May 6, 2013, brief
were generated after the hearing and, therefore, not available at the hearing. However, we
find no basis to admit any of these items into the record. The Cmmission's consideration
of the documents, at this stage• of the proceeding, would deny Vectren the opportuzuty to
cross exa:m.ine Ms. Toliver on the documents or allow Vectren to introduce evidence to
rebut the information in the documents, denying Vectren its right to due process. For this
reason, the Comini,ssion finds that Vectren's motion to strike should be granted; therefore,
the documents and any all reference thereto in Ms. Toliver's brief filed May 6, 2013, should
be stricken from the record. For that same reason, the Comrnission, sua sponte, also finds
that the Vectren bill dated May 24, 2013, attached to Ms.. Toliver's memorandum contca
filed May 30, 2013, and all references thereto should be stri.cken.

As a final matter regard this motion, on June 14, 2013; Ms. Toliver filed a reply to
Vectren's reply to the complainant's memor.anduzn contra Vectren's May 21, 2013, motion
to strike. On June 20, 2013, Vectren filed a motion to strike Ms. Toliver's June 14, 2013,
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filing statixtg that the filing constitutes a surreply and surreplies are not authorized under
Rule 4901-1-12, O.A.C. On June 28, 2013, Ms. Toliver filed a reply to Vectren's June 20,
2013, motion to strike and requests an oral hearing. The Commission finds that Vectren's
motion to strike Ms. Toliver's June 14, 2013, surreply is well-made and should be granted
and accordingly, Ms. Toliver's request for an oral hearing is moot.

III. Agplicable Law

Vectren, is a public utility and natural gas company, as defined in Sections 4905.02
and 4905.03, Revised Code. As such, Vectren is subject to the jurisdiction of this
Cmmission.

Section 4905.26, Revised Code, requires that the Commission set for hearing a
complain.t against a. public utility whenever reasonable grounds appear that any rate
charged or demanded is in any iespect unjust, u.nreasoriable, or in violation of law, or that
any practice affecting or relating to any serv.ice furnished is unjust or unreasonable. The
Commission also notes that the burden of proof in complaint proceedings is on the
complainant. Grossman v. Pub. LFtil: Comm., 5 Ohio St.2d 189, 214 N.E.2d 666 (1966).
Therefore, it is the responsibility of a complainant, in this iiLstance, Ms. Toliver, to present
evidence in support of the allegations made in her ccim:plaint.

The Commission's gas PIPP pzngram rules are set forth in Rule 4901:1-18-12,
O.A.C., through Rule 4901:1=18-17, O.A.C.

IV. Suznrn.ary of the Testi.rrionanc3. Evidence:

Ms. Toliver testifi:es tha.t Vectren has been. threatening her with d:isconnection,
although she has an actual-account. bala.rice of zero. Nis.. Toliver admi:ts that, in A.pri12012r
she ternt.inated her participation in. PIPP Plus because the Staff of the Corn.mission (Staff)
and Vectren infonm.ed her that she had to make her Pfi.PP payment irrespective of the
acti.ual'aecount'baTarice. 'ltffs. 'I'oliver reasofits,tl.tat,-ra:tlier than fight:-with Vectren, she got off
of PI1'P anci.. paid the current balance due on. h.er Vectren bill. (Tr. at 9-12.)

T he complainant states that, in August or September 2012, she applied for HEAP
which requires that the applicant apply for all -other assistance for tivhich the customer is
eligible, :including weatherization and PIPP. According to 1VFs. Toliver, when she was
approved for HEAP, she was also approved for PIPP Plus and her PIPP installment
payment was calculated to be $72 per bfllin.g cycle. Ms. Toliver testifies that, once Vectren
received her approval for HEAP and PIPP, in September 2012, Vectren immediately
applied the PIPP installments accrued on her accouxit since the time she terminated
participation in I'IPP Plus. The witness claiims that her intent was to only apply for HEAP
but the application required her to apply for all assistance for which she was eligible,
including .PIPP. She also admits that she assumed the new PIPP installment payment
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a.inount. would apply beginning in calendar year 2013, because she had previously
term.inated her partieipation in PIPP. Ms. Toliver states that she planned to reenroll in
PIPP Plus after her year was up. (Tr. at 9=12,14-15.)

Ms. Toliver states that, in October 2012, after learning that she was .expected. to
make the PIPP installmen.t payments due siztc.e she terminated participation, she contacted
Catherine in Vectren's PIPP department. The complainant asserts that Vectren told her
that was. how the program was set up. In the complainant's words "they jVectren]were
not going: to honor the: fact that my account balance was zero. .. ." Ms. Toliver states that,
after discussion with Vectren, by letter dated November 20, 2012, Staff informed her that
the PIPP Plus program required the PIPP participant to pay the missed PT,PP payment-s..
(Cornplain:ant Ex. 2; Tr. at 10-11, 17-18.)

Ms. Toliver avers that she. has been discriminated against as a Iow-in.come
customer. Ms. Toliver states that she has two sick kids in, her household and it is their
income that makes her eligible for PIPP. Ms..Tolivex offers that her home includes a gas
stove, hot water heate:r, and heat and, therefore, she can not afford. to have her gas service
disconnected. (Tr: at 19; 93, 101.)

The complainant makes seueraI arguznents, that Vectren's request for the rnissed
PIPP payments is unreasonable, ur►lawfuX, discrimin.atory, an.d arbitrary. First, Ms. Toliver
argues that she did not have to make her PIPP installxnent pay.rnent due, irrespective of
her account balance in 2011. She notes that her bill dated July 25, :2011, lists a PIPP
payment due of $14.80, although the bill states an actual account balance credit of $33.90
and a. monthly PIPP install:rnent due of $76:00: (Complainant Ex. 1; Tr. at 9-10.)

Second, Ms. Toliver argues that, in February 2012, Vectren filed an application to
revise its accounting methods in In the Matter of the Application of Vectren Energy Delivery of
Ohio, Inc. for Approval to: Implement a Capital Expenditure Program, Case No. 12-530-GA-
UNC, et al. (12-530); and on May 13,. 2012, filed an application to. adjust its PIPP rider in In
the Matter of the Appl7cation of Vectreti, Energy DeIivery of Ohio, Ine. for Adjustment of its
Percentage of rncome Payment Plan Rider, Case No. 12-1720-G.A-PIl'P (12=1270). Ms. Toliver
states that, prior to the filing of the aforementioned Vectren applications, the amount of
the PIPP Plus insta.lInnent payment was reduced. The complainant claims that, as a result
of I2-530 and 12-1720, Vectren now requires a PIPP custoxner to pay the PIPP installment
amount, irrespective of the actual account balance due. Ms. Toliver contends that this
policy is arbitrary, erroneous, and harrnful, as it causes her to be continuously threatened
with disconnection in violation of Sections 4905.35 and 4905.37, Revised Code. (Tr. at 19-
23.)

Third, Ms. Toliver reasons that Vectren^ as a corporation, has a duty to her as a
customer and can not arbitrarily change the rules without filing an application with the
Commission. The_ complainant further argues that, under the Uniform Commercial Code
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(UCC), as a customer or citizen of any state, all she i.s obligated to pay is the actual account
balance. However, Ms. Toliver did not cite any sp.ecffic UCC section which applied to
Vectren as a corporation or a specific provision which Vectren violated under the UCC.
(Tr. at 21-22, 41-43, 66-67.)

Next, Ms. Toliver argues that the Energy Assistance Resource Guide (Resource
Guide) does not provide Vectren a defense, because the information in the Resource Guide
is not true, as Vectren has harmed and continues to harm the complainant as a PIPP
program participant. Ms. Toliver alleges she would be harmed if she is required to make
payments not due and be subject to the disconnection of her gas service if. she does not
pay. She also notes that, under Rule 4901:1-18-12(I7)(2)(b), O.A.C., PIPP payments shall
not exceed the amount of the customer's arrearage. (Tr. at 19-20, 21-22; Vectren Ex.1 Att.
A.) Further, Ms. Toliver argues the explanations offered in the Resource Guide are
contradictory (Vectren Ex.1 at AtE. A; Tr. at 61).

In addition, referring to Complainant Ex. 2, Ms. Toliver notes that, according to
Staff, PIPP Plus is a 12-month program that is not. designed for customers to go on and off
of the prograrin.. The cornplainant contends that, because PIPP Plus has reverification
dates, anniversary dates, and calendar dates, PIPP can not be a 12-month program. Ms.
Toliver reasons that there are "too mariy different dates that have to be - that can be
changed for them to say that the 12 months i4s* locked in stone.:" The witness further
reasons that, if you are a PIPP participant 'and your income changes, the Ohio
Development Services Agency (ODSA) wants you to come in imrn.ediatel.y with the new
income: information and not wait until a new 12-month period begins. (Tr. at 23-25, 45;
Coxnplainant Ex. 2)

.: .
TVfs:`Toiiver adrit^its fliat, in her compIaint; slio states that, oit or about March 2012, •,I

was told by the PUCO that I needed to get off of the PIPP Plus program because the rule is
that the payment is required. regardless of the balance owed on the. account in order to be
eligible to stay on the 'pr'ogram." (Tr. at 34; 'Vectren Eac. 2.)

Purther, Ms. Toliver claims that Vectren "forced" her to terminate her participation
in the PIPP program by only giving her the option to make the PIPP instaIlments to avoid
discorinection, or to utilize one of the other payment plans; the one-fourth, one-s.ixth, or
one-tenth plans. Ms. Toliver asserts that the one-fourth, one-sixth, or one-tenth payment
plans would have required her to go. into some kind of debt. The complainant states that
she i:nformed Vectren that she could not be. disconnected and she was not going on any
other program. (Tr. at 34-35, 37-38; Vectren Ex. 2 at 1)

Ms. Toliver recognizes, as noted on the Vectren monthly bill, that participation in
the PIPP program.. does not relieve the PIPP participant of his/her legal responsibility for
the actual account balance. However,. when questioned as to her monfhly payment
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responsibility, Ms. Toliver testifies that she is responsible for the lesser of the actual.
monthly current charges and the PIPP installment payment. Th:e corriplainant. accepts that
the PIPP rules apply to all PIPP participants and she does not expect to be treated
differently. (Tr. at 71-79, 84-85.)

Vectren offered the testimony of Sherri Bell, Customer Relations Manager for
Vectren Utility Holdings, Inc. (Vectren Ex. 1).3 As Customer Relations Manager, Ms. Bell
is responsible for customer service compliance, including PIPP administration compliance,
customer complaint management, subxni.ssion of reports to regulatory comn-dssions, and
keeping and maintaining records for court and regulatory proceedings.. (Vectren Ex. 1 at
1; Tr. at 121-122,125.)

In her prefiled testimony, Ms. Be.ll contends that the PIPP Plus program requires
year-round participation and that her in.terpretation: is confirmed by the Resource Guide.
Vectren witness Bell explains that the Resource Guide .is. a laypersori's explanation of the
PIPP program which is jointly published annually by the Commission and ODSA.4 Ms.
Bell:states that Ms. Toliver was removed .frorn PIPP; at Ms. Toliv:er's request, on May 8,
2012. Contrary to the claims of Ms. Toliver, Ms. Bell states that'Vec.^treii did not "force"
Ms. Toliver to: get off of PIPP. According to Ms. Bell, after being removed from PIPP in
May 2032, Ms. Toliver m;airttained .. natural gas service at the same address. Vectren
records reveal that the complainant subsequently applied to be reenrolled. in the PIPP
program in Septetnber .2012, was determined to be eligible, and was reinstated to PIPP
Plus in November 2012. Vectren witness Bell argues that, pursuant to. Rule 4901:1-18-
12(D)(2)(b), O.A.C.:, Vectren is required to collect the missed PIPP instagment payments;
Purther,Ms. Bell testifies that, prior to the termination of her participation in ttie PIPP
program, Vectren informed Ms. Toliver that, if she subsequently reenrolled in PIPP, she
woul d. be responsible for the rrussed PIPP installments . minus any customer payments
made. ('4Tectren Ex.1 at 3-5, 7, A.tt: A at 13.)

Ms. Bell states that, as of the. filin.g of her written testimony, Ms. Toliver`s account
balance was $0. Further, the witness testifies it is her understandutg, based on discussions
with Staff and reviewing the Resource Guide, that Vectren may attempt to collect, and the
customer's service is subject to discon.nec.tion for, the outstanding PIPP installments,
irrespective of Ms. Toliver's actual account balance due. Ms. Beli argues that, if the
complainant, refuses to pay the outstanding PIPP installments due, pursuant to Vectren's
tariff, the company has the right to disconnect her gas utility service. The witness reasons
that, although a customer's account balance may be less than his/her PIPP Plus default
amount at some: point, the situation will likely change durzng the heating. season. Ms. Bell
recommends that, if a PIPP customer's installment payment under the PIPP Plus program

s Vectren. Utility Holdings, Inc. is the holding company of Vectren,
4 ODSA administers the electric PIPP program.
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consistently exceeds his/her actual usage charges, the PIPP participant should reconsider
his/her enrollment in the program, as PIPP participation is not mandatory. According to
Ms. Bell, IVIs. Toliver's budget payment would be less tfihan her PIPP installment payment.
(Vectren Ex:1 at 5-7, Att.. A at 16; Tr. at 177.)

IVIs, Bell denies that Vectren is discriminating against Ms. Toliver. The witness
argues that Vectren does not have the. authority to unilaterally change any Commission
rule for PIPP or to require Ikls.. Toliver to terminate her PIPP enrollrnent. Vectren witness
Bell reasons that Vectren has not applied the Comniission's .PIPP rules differently to Ms.
Toliver as compared to any other PIPP program participant. Ms. BeII avers, as Ms. Toliver
admits in her complaint, that the Comuiission s informal investigation confirmed
Vectrexi's interpretation. and application of the PIPP rules, For these reasons, Ms. Bell
states that she is unaware of any basis for Vectren to be subject to damages associated with
Ms. Toliver's complaint. (Vectren Ex.1.at 7-8.)

In reviewing the letter from Staff to Ms. Toliver regarding her informal complaint,
.111s. Bell offers that there is a 12-month period where the PIPP participant is not permitted
to go on and off the PIPP program. Ms. Bell reasons that the 12-month period is consistent
with the requirernent that a PIPP participant verify his/her income every 12 months and
the fact that the PIPP participanfs income-based payment is based on the annual
household income. (Complainant Ex. 2; Tr. at 131.)

Ms. BqII disagrees with Ms. Toliver's claim that Vectren reduced her PIPP
installment due during the summer of .2071. Ms. Bell testifies that Vectren experienced a
billing defect on bills issued in July 2011 that caused the PIPP Plus installments to be
incor:rect. Ms.. Bell subrnits that neither 1Vfs. Toliver nor any other affected customer was
charged a greater amount due as a result of the bffii.n:g error, The "witness avers that
Vectren did not expressly state or otherwise assure Ms. Toliver that her PIPP insta.llment
amount would be reduced as a result of the billing error or during the summer of any
year. Ms. Bell adxni:ts that Vectren did not explain the biliing error to customers on a
subsequent bill or send a notice to affected custoniers; but inffnned Staff of the billing
error. (Tr. at 123-124, 162-165, 170-172.)

V. Discuss,iora

A^ fEsto r of PI.PP Plus program and: current PIPP Plus rules

In 1983, the Cozxurussion commenced what has evolved into the current PIPP Plus
program in In the Matter of the Investigation into Long-Term Solutions Concerning
Disconnection of Gas and Electric Service in Winter Emergencies, Case No. 83-303-GE-COI,
Subsequently, pursuant to amended Senate Bill 3, ODAS, then known as the Ohio
Department of. Development, commenced administration of the electric PIPP program.
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NFost recently, the rules for the gas PIPP program were evaluated, revised, and the.
program renamed PIPP Plus to more clearly outline eligibility requirements, participant.
obligatgoris: and program benefits in In the Matter of the Cornrnission's Review of Chapters
4901:1-17 and 4901:1-18 and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17,
4901:1-21-14, and 4901:1-29-12 of the Ohio Administrative Cod.e, Case No. 08-723-AU-ORD
(2008 Rule Review). The Comm.ission's goals in the 2008 Rule Review were to, among
other things, contain the escalating costs of the gas PIPP program, ereate more affordable
payments for participants, improve payment patterns and encourage responsible
beh.avxor; interrupt th.e seasonal cycle of disconnection, and encourage PIPP custonmers'
successful xnigration from the PIPP program..5 '£he current gas PIPP Plus rules became
effective on November 1, 2010.6

Significantly, we note that, since the commencement of the PIPP prograrn, a
customer's eligibility to participate. has been and continues to be based on the household
income, established at 150 percent of the federal. poverty guidelines. Currently, Rule
4901:1-18-12(B), O.A.C., states:

A customer is eligihle for PIPP if the customer xneeQts clne of the following criteria:

(1) The Iiousehold. income for the past three months, if annualized,.
would be less than or equal to 150 percent of the federai
poverty guidelines.

(2) The annualized household incoine for the past three months is
more than 150 percent of the federal poverty guidelines, but th.e
customer has a household income for the past 22months which
is less ffian or equal to 150 percent of the federal poverty
guidelines.

Thus, the PIPP particEpant's eligibility and the monfhly PIPP' installmerrt payment are
based on annualized household income.

Notably, under the current PIPP Plus rules, the percentage of household income
bilIed by the jurisdictional gas utility each billing cycle (generally monthly) was reduced
from 10 percent to six percent (Rule 4901:1-18-I3(A).(I), O.A.C). The Commission.`s
ratioriale for reducing the income percentage was to inm,prove the average number of PIPP
installmeztt payments made per year by PIPP customers from slightly more than six to at

2008 Rule Review, Entry at 6Uurie 25, 2008).
6 We note that current electric PIPP Plus rules in Chapter 122:.5-3, O.A.C., were also effective on November

1,2010.
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least 10 but preferably 12 payments annually, without imposing a finaiicial strain on: PIPP
participants.7

As an in:centive for PIPP participants to make tihnely payments each month, to
break the cycle of seasonal disconnection, and facilitate PIPP participants with signi.ficant
accrued arrearages an opportuniity to transition off of PIPP, the Cornmissioin enacte.d an
on=time payment incent.ive. To balance the benefits of the on-time payment incentives, the
Commission required. the PIPP participant to submit the PA'P iristaliments due but not
paid to continue participation or reertroll in the PIPP program. To that end, Rule 4901:1-
18-12, O.A.C., states, in relevant part:

(D) In addition to the requirements set forth in paragraphs (B) and (C)
of this rule, a PIPP customer must also periodically reverify his/ her
eligibil,ity..

(1) AII PIPP customers iuust provide proof of eligibility to
the Ohio department of development of the household
income at Ieast once every twelve moritha at or about
the custox.ner's PIPP anniversary date. The customer
shall be accorded, a grace period of sixty days. after the
customer's PIPP anniversary date to reverify eligi:biTity.

(2) Except as provided in this paragraph, the PIPP customer
must be cturrent on his/her incariie bttsed PIPP payments at
the custoraier's PIPP reverification date to be eligible to
remain on PIPP for the subsequent twelve months: The
customer -wi:ll - have one iiillin.g :cy-de a€ter the PIPi':
r.everificaticin date to pay any n2issed PIPP payments
before being removed from the program. Missed PIPP
payments include:

(a) Any delayed payments as a result of the
customer's prior use. of a medical certificate
in accordance virith paragraph (C) of rule
4901:1 :18-0Ca of the Administrative Code.

(b) Any missed payments, including PIPP
payments which would have been due for the
months the customer is disconnected from gas
utility service. These missed PIP.P payments
must be paid prior to the restoration of

7 2008 Rule Review, Entry on Rehearing at 28 (April 1, 2009), Order at 62 (December 17,2008).
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utility service. The amount of the PIPP
payments due shall not exceed the amount
of the customer's arrearage.

(4) PIPP customers who have been dropped froxn the PIPP
program due to nonpayment may re-enroll in the program
after all missed PIPP payments, from the tirne of enrolirnent or the.
PIPP reveri^ìcation date, up until re-enrollment, hazw been cured.
This includes payments for any months in which the
customer was disconnected. The amount due shall not
exceed the amount of the customer's axrearage.

(Emphasizes added),

-14-

Further, the Corn,mission notes that, in accordance with Rule 49.01;1-18-16(D),
O.A.C., even PIPP participants, who voluntarily elect to terminate participation inn the
PIPP program, and enroll in the transiti;onal Graduate PIPP program, rntzst pay any
missed PIPP installments to be eligible to participate in Gxa.duate PIPP. We also note that
Rule 4901;118-1,7(B),. O.A.C., provides that, after removal from PIPP for fai.lure to timely
reverify eligibility, the former PIPP customer may reenroll in PIPP and must uialce any
missed income-based payments to bring the account :current.

Moreover, we note that PIPP eligible customers are put on notice and current PIPP
participants are continuously reminded. of their monthly paynient obligations under the
PIPP program. Even the HEAP/ PIPP application speci.fically states "PIPP Plus is a special
payment plan that requires eligible customers to pay a portion of their household income
each month to mairitain utility service. PIPP Plus protects customers from disconnection
of service, as long, as they follow the prograzn's rules about monthly payments."

B, PIPP reauirements and the Comunission decision

The Comnussiori s reason for establishing the PIPP program is to balance the need
for Iow=incorn.e customers to maintain their gas utility service against the low-income
customer`s ability to pay for their utility service. However, the. Coi?^n.,ission is intensely
mindful that the cost of the PIPP program, not covered by the PIPP participant's monthly
installment, is borne by the utility's ratepayers.

PIPP participants must reverify their income at least annually. Annualized income
is used to determine the monthly PIPP installment due to maintain gas utility service and
to continue participation in the prograin.. Ms. Toliver's desire to pay the lesser of the
actual account charges or her PIPP installzrtent payment would circumvent the PIPP
participant's full contribution to maintaining utility service (Tr. at 79). A PTPP participant
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sixn.ilarly circumvents his/her obligation to PIPP if the PIPP participant is allowed to go on
PIPP when it benefits the participant and off PIPP when it does not. That is one of the
primary reasons the Commission inco.rporated the requirement to have PIPP participants
make up any missed PIPP payments into the PIPP program xules.

Ms. Toliver argues that, prior to 2012, she did not have to make her PIPP
instalUnent payment due without regard to the actual account balance. The complainant
submits that her bill, dated July 25, 2011, lists a PIPI' payment due of $14.80, despite the
PIPP installment due of $76.00. Ms. Toliver testifies that her bills for August and
September 2011 also reflect a reduced PIPP installment due. (Complainant Ex> 1; Tr. at 110
-111) Vectren, on the other hand, submits that the company experienced a billing defect;
as reflected on Tvls. Toliver's bill dated July 25, 2011.. The company states that the billing
defect incorrectly reduced the current amount due for PIPP and non-PIPP customers.
However, Vectren states the' company did not adzxiinister the gas PIPP program any
diff.erently in the summer of 2011 than in the summer of 2012. Ms.13e1l contends that Staff
was n.otified of the billing defect. More importantly, according to Vectren witness Bell,
neither Ms. Toliver nor any other customer, was, as a:result of the biIling error, expressly
assured that his/her PIPP i.nstallment amount would be reduced for the remainder of the
summer of 2011 or any other sumrner period of any year. (Tr. at 123-124.)

The Commission was aware that Vectren experienced some billing issues: beginning
in July 2011.. We also .note that. consistent tivith the testimony of Ms. Toliver, tlie August
through November 2011 bills reflect a reduction in the PiPP Plus instailment amount due
shown on each bill. The Conrnission notes, however, the PIPP Plus detaii section of those
same bills continues to state that Ms. Toliver's PII'P Plus installment amount is $76.00. The
Comznission understands that the july through November 2011 Vectren bills could have: . . , : ;;..:. <:. .-.. ... ..
cause: d soiiie confii:siioii; particuYa:rly-' am0n.g PIPP p6rtic3pants;-*rega^ 't1:ie - P.'T^ P
i.nstallment due during the summer, given that it vrras the first summer of the new PIPP
Plus program. Nonetheless, Vectren's past billing issues can not justify Ms. Toliver's
assertion -Ehat she, as a PIPP participant, expected her PIPP installment payments to be less
than the amount stated. on the arinual- re'verif%catiori leffer. 1VIs.` Terllver does not present
any evidence to support her assumption that her PIPP i.nstallm.ent would be reduced in the
summer months. No evidenc.e was preserited that Vectren or Staff represented to Ms.
Toliver that her PIPP installment would be reduced during the summer. In fact, the record
evidence supports that Ms. Toliver was told just the opposite.. Vectren, as vwell as Staff,
informed Ms. Toliver that her monthly PIPP installment was due. As such, we find Ms.
Toliver's assumption, based on Vectren's billing errors in 201.1., to be unreasonable and
therefore,. she has failed to support her claims in the complaint.

The complainant argues that, in 12-530 and 12-1720, Vectren applied for approval to.
require PIPP customers to pay the PIPP installment amount irrespective of the actual
account balance and the amount due. However, the Comm.ission notes that 12-530 was an
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application for authority to imp.lernent a capital expenditure program for the period
October 1, 2011, thxough December 31, 2012; thus, contrary to the complainant's assertions,
12-530 is uizrelated to the PIPP program and does not support the claims alleged. by the
compiainant. Iti 12-1720, Vectren received approval. from the Commission to decrease. its
PTPP Rider rate. Thus, while the rate proposed in 12-1720 results from the PIPP program,
the application in 12-1720 to revise Vectren's PIPP rider.. rates did not affect the PIPP
installment. payments due from PIPP participants, as Ms. Toliver alleges, and does not
support the allegations made by Ms. Toliver. Therefore, neither 12-530 nor 12-1720 have
any relevance with regard to the issues presented. by the complainant in the instant case.

The complainant makes general assertions that Vectren violated the UCC.
However, M.S. Toliver fails to cite any specific provision of the UCC. applicable to Vectreii
or to the circumstances at issue. Accordingly, the .complainant has failed to sufficiently
develop her argumerits against Vectren based on the UCC for the Co.mmissiozi s
consideration.

The testimony offered establishes that Ms. Toliver elected to terminate her
partici.pation. in the PIPP program effective with the April 2012 billing. While 1VIs. Toliver
at one point argues she was not given any other option, given Vectren.'s request for the
PIPP installment due on orabout Apri12012, the option to continue PIPP participation, or
not, was ultirn.ately her choice. We note that Ms. Toliver admits that- she made the choice
to terminate her participation in PI'PP (Tr. at 35,. 37-38). The record also reveals that Ms.
Toliver reenrolled in PIPI'', via her. application for HEAP, effective with the September
2012 billing.

Furthermore, the Resource Guide is not contradictory, as the complainant claims.
ln fact, the. Resource Guide .is on point and addresses the circumstance of this complaint.
The Resource Guide. addresses the circumstances when Ms. Toliver elected to terminate
her participation in PIPP, stating, in pertinent part, that

[to] remain on PIPP Plus and avoid disconnection; the
customer would be required to pay the PIPP Plus default
amount. If the customer no longer wants to be on PIPP Plus
but wants to avoid disconnection, he J she can pay the total
account balance a-qd be zemoved from PIPP Pius or the
customer can bring the PIPP Plus installments current and
request to be moved to Graduate PIl'P :Pl.us.

(V ectren Ex. 1 at Att. A at 16.) The. Resource Guide also addresses the more significant
issue presented in this complaint, stating that "[t}he. customer must pay the difference
between the ainourtt of PIPP Plus -installments and customer payments before re joining
PIPP Plus" (Vectren Ex. 1 atAtt. A at 13). The Comrnission finds that, to allow a PIPP
participant to do otherwise would circumvent the .PIPP participant's responsibility to the
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PT.PP program. If a PIPP participant is only responsible for the PIPP installment during the
months when actual monthly charges are more than the PIPP installment and responsible
for the actual monthly current charges when the charges are less than the PIPP installment,
the PIPP participant exploits the benefits of the PIPP program and avoids the full scope of
the PIPP participant's obligations to the prograin: The same is true if a.PIPP participant is
permitted to go on and off the program at will.

In thxs case, the Commission finds that the. complainant has failed to show that
Vectren incorrectly applied the Commission's rules for administration of the gas PIPP
program. In fact, the record reflects that, consistent with the gas PIPP Plus rules, as
explained in the Resource Guide, Vectren applied the missed PIPP instaIlments to Ms.
Toliver's account upon her reinstatement in the PIPP program as of the September 2012,
bi:ili.rig where the complainant reenrolled in PIPP less than 12 months after her request to
terma:nate participation in the PIPP program.

The complainant does not challenge Vectren's calculation of the difference between
the missed PIPP installments aiid the customer payments made on her account while she
was not enrolled in PIPP in 2012. However; based on the. bills issued on Ms. Toliver's
account for the period April through September 2012, the amount appears to be reasonable
and in compliance with the Commission's requirernents to make up the difference
between any mussed PIPP installments and customer payments made for the same period.8
(Tr. at 37; Vectren Ex. 3.)

Further, as a result of Ms. Toliver's failure: to pay the difference between the missed
PIPP installments and the amount she paid while not enrollecl in. PIPP, Ms. Toliver's
account was delinquent and properly subject to disconnection. Pursuant to Rule 4901:1-
18-05(F), 0.A:C., VectreiY notified Ms. Toliver of the possibility of the dYsconnection of her
gas service including the arnount necessary to. avoid the disconnection of her service. We
note that non-PIPP customers and PI.PP participants are subject to the disconnection of
their gas utility service for failure. to pay under Rule 4901:1-1:8--05(F), O.A.C. Thus, we fi.nd
no merit to the complainant's claims "that Vectren acted in a discriminatory zmnner
regarding the notice to disconnect her account for failure to pay the PIPP installmment
charges due.

Further, the Comxnission finds no basis for Ms. Toliver's assertion that Vectren
violated Section 4905.35, Revised Code. Section 4905.35(A), Revised Code, directs that a
public utility si.^atl. not rnake or give any undue orunreasonable preference or advantage
to . any person or subject any person to any undue or unreasonable prejudice or
disadvantage. Based on the record, very little evidence has been presented to support Ms.

8 Aprit through September 2012 [6 mos. x- $77.00 =$462.00J, [462.00 +$3.0.87 (PIPP instaIlm3ennt balance due
for Apri12012) -$1'83.59 (total. customer payments made) = $309.28], in comparison to $304.03 on .tk ►e
September 2012 bill.
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Toliver's claim that Vectren has imposed any undue or unreason:able prejudice or
disadvantage. When Vectren^s bills, as a. result of a billing defect, listed a reduction in the
PIPP installment due July through November 2011, Vectren. did. not reissue recalculated
biils requesting the correct amount due. No Vectren customer, including Ms. Toliver, was
put in a fin.ancially precarious position for t;tie.correct payment due as a result of the
billing defect. Nor do we find that Vectren.'s administration of the PIPP Plus program
unduly or unreasonably prejudiced, or disadvan.taged.lVls. Toliver. As a PIPP customer, in
exchange :for the program benefits, Ms. Toliver is obligated to make her PIPP installment
payrn.ent each m,onth In exchange, Ms. Toliver, as a PIPP participant, receives gas utility
service . based on her income as opposed to the actual charges incurred based oa
consumption li.ke Vectren.'s other ratepayers. Further, for on-time payment of the PIPP
installiment due, PIPP participants receive arrearage forgiveness and forgiveness of the
actual charges due in excess of the PIPP ins.tallxxient; The record evidence does not
demonstrate, as Ms. Toliver claims, undue or ixnreasonable prejudice or disadvantage.

Further, Section 4905.35(B), Revised Code, requires a natural gas company that is a
public utility to offer its regulated_ services or goods to all similarly situated consumers
under comparable tcrms- and conditions.. Ms. .Toliver, does not assert that, she has been
treated adversely as compared to other, similarly situated PIPP customers. In fact, Ms.
Toliver testifies that she does. not expect to be treated differently than any other PIPP
participant. However, the coamplainant, repeatedly argues that Vectren cannot charge her
account for payments not due or for PIPP iinstallments irrespective of her actual balance.
(Tr. at 20-22, 91.)

However, the complainant's reasoning overlooks the fact that, as a PIPP participant,
she is not paying in-full for the gas utility services recei.ved: PIPP Plus participants are on
a payment plan which allows the PIPP customer to receive gas utility service a.nd avoid
the threat of disconnection of their service,. as long as the PIPP participant complies with
the prograzi.n requirements, which includes making the required PIPP installment
payrnent. As explained in great detail above; the PIPP installment is based on the PIPP
customer's annual household income not the actual charges for the gas utilify services
consumed. Therefore, PIPP participants are expected to contribute the expected annual
portion of their income as determined to be reasonable to maintain their utility service:
Thus, fhe PIPP par.tici.pant's PIPP installment is due' irrespective of the actual account
charges due. Without, the subnndssion of the PIPP installm.ent; the PIPP participant is
subject to the disconnection of his/her gas utility service like any other utility customer.

Accordingly, upon corisid.exation of the record in this case, as discussed in detail
above, the Commission concludes that the complainant has failed to sustain her burden to
prove that: Vectren's administration of the PIPP program is discriminatory to her, as a
PIPP participant; Vectren's adrn.iriistration of the PIPP program is unreasonable or
unlawful; Vectren arbitrarily admiriistered the PIPP program as to the complainant;
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and/or that Vectren violated its tariff, any Con2mission rule, or any provision of Title 49,
Revised Code.. Therefore, this case should be disniYssed and closed of record.

Finall.y, the Commi.ssion notes that the complainant. cites Section 4905.37, Revised
Code, in support of the allegations against Vectren. Section 4905.37, Revised Code, grants
the Commission the authority to prescribe the practices of a public utility where the
Com:rniss.i,o.rn determines; after a hearing, that such utility practices are unjust or
unreasonable. Given that we have found that the cornplainant has failed to sustain her
burden to prove that Vectren's administration of the gas PIPP program as applied in this
case is unjust or unreasonable, the C.ommission has no basis to utilize the authority
granted to us by Section 4905.37;1Z.evised Code.

The Commission recognizes that, based on our finding that the complainant has not
sustained her burden of proof that Vectren. acted inconsistent with the rules for the
administration of the gas PIPP program, Ms. Toliver's account may be immediately subject
to disconnection for the missed PIPP payrnents. The Commissio.n directs that Vectren
shall not d.isconnect Ms. Toliver's gas utility service unless and until the Commission or
the assigned Attorney Examiner orders otherwise. Vectren is directed to file with the
Commission in this docket, by July 24, 2013, a stateznent, including monthly deta.il and
supportin.g documentation, to the extent it is not already included in the record, the total
amount due ` bconi Ms. Toliver as -a result of her reenrollmen.t in PIPP on or about
September 2012. Further, the Co-rnmission notes that the Vectren bills reflect that. M.s..

.:r. . .
Toliver continues to receive the. benP^i;ts::of the :PIPP Plus prog^rant. Accoi^d^ngly,,;Vectren
sha^. also pi^avide the total amount of the PIPP ^'l:us benefits received. by Ms. Toliier since
her reenrollment in PIPP on or about September 2012t i.nclud%ng the monthly amount of
the arrearage forgivextess and difference between the ozi;-tixrie PIPP installment and actual..... .. ,;: . , , . . .
charges Yncurred. °

Ori or before July 31, 2013,. Ms. Toliver shall notify the. Co.rnmission by letter to be
filed in this docket clearly stating whether she wishes to continue her participation in the
PIPP Plus program or not. If Ms. Toliver elects to continue participation in the PIl'P Plus
program, she shall submit the missed PIPP payments to Vectren by Septeinber 20, 2013.

On the other hand, if Ms. Toliver elects to terz3iin:ate her participation in PIPP Plus,
or fails to notify the Comrrussion by July 31 2013, Vectren shall, with the next bill issued,
reverse the PIPP Plus benefits received on Ms.. Toliver's account. If N.[s. Toliver is not on
PIPP Plus, she may enter into a mutually agreeable payment plan or a Commission-
ordered payment plan as set forth in Rule 4901:1-18-05(B), O.A.C., with. Vectren to bxin.g
the account current, We remind Ms. Toliver that, shou-Id she elect to termi:nate her
participation. in the PIPP program at this time, and subsequently reenrolls in. PIPP on or
before July 17, 2014, consistent with the gas PIPP rules and as explained in Coxnplainant



12-3234-GA-CSS -20-

Ex. 2, she. will be required to pay the. difference between any rinissed PIPP installments and
the customer payments made during the same period_

FIN DCNCS OF FACT AND CONCbUSIONS OF LAW

(1) Vectren is a public utility, as defined in. Sections 4905.02 and
4905.03, Revised Code, and„ as sucli, is subject to the
jurzsd.i.ction of the Coxnnz:ission.

(2) Rules 4901:1-18-12 through 4901:1-18=16, O.A.C:, set forth the
requirements of the gas PIPP Plus progararn, effective as of
November 1; 2010.

(3) On December .17, 2012, Ms. Toliver filed a complaint against
Vectren.

(4) A. settlement conference was held on February 12, 2013.

(5) The hearing on the issues raised in the cotilplaiiiC was held on
March 21, 2013.

(6) In a complaint case, the burden of proof is on the complainant.
Grossman v: Public Utilities Commission 5 Ohio St 2d 189, 214
N.E.2d. 666 (1966).

(7) Ms. Toliver failed to sustain her bur.den. of proof to
de * monstiate that Veetren's adixunistrat,ion of the PIPP program
is discriminatory to her, as a PiPP participant.

(8) Ms:. Toliver failed to sustain her burden of proof to
demonstrate that. Vectren's adzninistration of the PIPP program
is unreasorr.able or unlawful.

(9) 1VIs. Toliver failed to sustain her burden of proof to
demonstrate that Vectren arbitrarily administered the PIPP
program as ta the complainant.

(10) Ms. Toliver failed to sustain her burden of proof to establish.
that Vectren violated its tariff, any Commussion rule, or any
provision of Title 49, Revised Code, and, therefore, the
complaint shoul.d be dismissed.
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ORDER-

It is, therefore,

ORDERED, That the complainant's motion to strike Vectren's tiestixnony is denied.
It is, further,

ORDERED, That Vectren's motion to strike the attaclhments to and portions of Ms.
Toliver's brief fi.Ied on May 6, 2013F is granted. It is, further,

ORDERED, That the attachment to com.plainant's memorand.uxn. contra filed May
30, 2013, is stricken> It is, further,

ORDERED, That Vectren's motion to strike the complainant's surreply filed on june
14, 2013, is granted. It is, further,

ORDEREI7, That Ms. Toliver's request for an oral hearing is moot. It is, further,

ORDERED, That the complaint be disn-ii.ssed. It is, further,

ORDERED, That. Vectren file with the Commission, by July 24, 2013, the
information regarding Ms. Toliver's account. It is, further,

ORDERED, That Ms. Toliver file with the Comrnission, by July 31, 2013, a letter
clearly ' statin:g whether or not she wishes to continue her participation in PIPP Plus
program. It is, further,

ORDERED, That, if Ms. Toliver elects to continue participation in the PIPP Plus
program, she shall submit the mi.ssed PIPP payments to Vectren by September 20, 2013. It
is, further,
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OR^^EREL7, That a copy of tl.zs Opinion and Order be served upon aII parties of
record,

"I.^E PUBLIC [I'T'l"LI"TTES COMMISSION OF OHIO

7'odd ^Ier, Chahmian

Steven D. Lesser Lyr

I4^1^ Beth Trr^m bold

GNS/vrm

Entered in the Jr^urnaI
17 2013

Barcy F. McNeal
Secretary

^sitn Z. Haque
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BEFORE

THE PUBLIC UTILITIES COIVMMISSION OF OHIO

In the Matter of the Complaint of
Nancy S. Toliver,

Complainant,

V.

Vectren Energy Delivery of Ohio, Inc.,

Respondent.

Case No. 12-3234-GA-CSS

ENTRY ON P.EHEARINO

The Conuzussion finds:

(1) On December 17, 2012, Nancy Toliver (complainant) filed a
complaint with, the Commission against Vectren Energy
Delivery of Ohicr, Inc. (Vectren orrespondent) asserting, among
other things, that she had been overcharged, was beiing forced
to get off of the Percentage of Income Payment Plan (PIPP) Pl.us
prograrn, although she was income eligible, and that. she was
being discriminated against as a Iow-income customer. On
January. 7, 2013, Vectren filed its answer, denying the
subs;tative allegatioans in.the comPlaint..

(2) A hear.uig was held on March 21, 2013. Ms. Toliver and
Vectren filed their briefs on May 6, 2013 and May 10, 2013,
respectively.

(3) On July 17, 2013, the Commission issued its. Opinion and Order
(Order) concluding that Ms. Toliver had failed to sustain her
burden of proof to demonstrate that Vectren's administration
of the PIPP program was discrimi,natory to her as a participant,
that Vectren's admirtistration of the P1PP program was
unr.easonable; unlawful or arbitrarily administered as to the
complainant, or that Vectren violated its tariff, any Commission
rule or provisi:,on or Title 49, Revised Code. Accordingly, the
Commission dismissed the complaint.

(4) Further, recognizing that Ms. Toliver's gas service would be
subject to disconnection as a result of the Commission's
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conclusions in the Order, the Cozn.mission directed. Vectren to
fi:le a statement, including monthly details, with the total
amount due to bring the compiainant's PIPP account current
and the PIPP benefits received by Ms. Toliver since her
ze.enrollrn.ent. The Order also directed Ms. Toliver to file a
letter by July 31, 2013, clearly stating whether she washes to
continue her participation in the PIPP PIus program or not.
The Order also informed Ms. 'Toliver of her payment plan
options and the. consequences of terminating her participation
i:n. PTPP.

(5) As directed, on July 24, 2013; Vectren filed. a. statement and
copies of. Ms. Toliver's bills for April through June 201.3.
According to Vectren, Ms. Toliver's account has accrued
$594.73 kn PIPP installmen.t payments due since t.er,tririating her
participation in PIPP in April 2012, and reenrolling in
September 2012.. Since: reenroIlin.:g in the PIPP program, Ms.
Toliver has received Z':CP1=' benefits. of $130.74.

(6) On July 26, 2013, Ms. 'I'oliver filed. an: "answ.er and rep1y„ to the
Order. In the filing, Ms. Toliver contends that by filing her
objection and reply to the Order, she preserves her right to be
on PIPP. However, she does not clearly state, as requested,
whether she wishes to continue her participation in the PIPP
Plus program or not. Further, in the filing, Ms. Toliver
reasserts znar ►.y of the allegations made in her complaint and
argues that the Order is unreasonable, un:lawful, without merit
and in violation of Ohio law in nu.merou.s respects. Each
argument is addressed in more detail below.

(7) On Augu.st 7, 2013, Vectren filed a response to Ms. Toliver's
reply, Vectren contends that 1VIs. Toliver's filing fails to comply
with the Order, as it does not clearly state whether she wishes
to continue to participate in the PIPP prograin.. Vectren
requests that the Commission clarify what actions Vectren
should take in the event that Ms, Toliver refuses to clarify her
intentions.

(8) On August 20, 2013, Ms. Toliver £i.led a reply to Vectren's
resporise essentially reiterating the allegations she made in the
complaint, her brief, and in her July 26, 2013,.filing.

-2..
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(9) In accordance with Section 4903.10, Revised Code, and Rule
4901-1-35, Ohio Administrative Code (O.A.C), any party to a
Comrnission proceeding may apply for rehearing with respect
to any matter deter.nmined, within 30 days. of the entry upon the
Commission's journal.

(10) The Coxninission finds that, in light of the fact that the:
c.om.plainant's July 26, 2013, filing includes arguments

^ addressing our Order, as opposed to merely stating whether
she wishes to continue her participation in the PIPP program,
the filing must be considered an application for rehearing of
the Order and will be addressed accordingly.

(11) Ms. Toliver's arguments on: .r.ehear3n.g regarding the status of
her P1PP account are as follows:

(a) Ms. Toliver argues that her P.IPP installments due
in April 2012, her anniversary date, were set to
zero and claisns the PIPP installments: the Order
directs be paid by September 20, 2013; "ended at
the beginning of the new reverification year
starting May 2012 thru April 2013."

(b) Ms. Toliver asserts she only received incentive
credits for timely payment for February 2013F for
$72.00; AprFt 2013, for $41.24; and May 2013, .for
$16.64; Thus, she received total.. PTPP, benefits in
the amount of $129.88, since her reenrollment in
September 2012. Ms. Toliver reasons that on-time
incentive credits were not accrued in the months
her account balarice .was less than the irr:in.iniurri
PIPP payment.

(12) In regards to the complainant's argument as to the effect of
reverification on PIPP installments due and incentive credits on
her account, the Cornmd:ssion finds these arguments should be
rejected. Contrary to Ms. Toliver's assertions, the past due
PIPP installments were not forgiven as a result of the passing of
her annual reverification date; thus, Ms. Toliver's interpretation.
of reverification and the implications. thereof are incorrect.

Thus, we find the complainant's assertion regarding the new
reverification year does not support the cori-r.pl.ainan.t's request
forrehearin.g of the Order.

-3-
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Further, the record reflects that Ms. Toli.ver made her PIPP
installmexit. payment on time ixi February, April, and May 2012.
Therefore, the total delta and arrearage incentive credits
received on Ms. Toliverys aceount equals $130.74. Accordingly,
the ComFni.ssion finds that Ms. Toliver's argumierits: on
rehearing as to h?r PTP.P accowit stat<7s should be denied..

(13) Ms. Toliver's raised two issues on. rehearing regarding the
procedural rulings in the Order. The arguments are as follows:

(a) Ms. Toliver states that the Order is harmful,.
unreasonable, and unlawful to the extent that the
Order grants Vectxer►'s motion to strike the
documents attached to the complain.an.t`s brief
and the related portions of the brief.

(b) Ms. Toliver reiterates the argum.ents she made in
her inolion to strike the testimony of Vectren's
witness stating that: the Attorney Exantiner ruled
that V.ectren's witness,. Sherri Bell, could not act
as an experE witness because Vectren stated at the
settlement conference that it would not be calling.
any witnesses; a prehearing conference was not
scheduled; the derial of the motion to strike
Vectren`s written testimony, violates Rules 4901-
1-16(D)(1), and 4901-1-21(G), O.A.C., and is
inconsistent with the. Atfiorney. Exasniner,'s. ruling
at the he.aring; and she requested to have
witnesses testify at the March 21, 2013, hearing.

(14) Vectrern subrnits that Ms.. Toliver's claim that the Attorney
Examiner ruled that Ms. Bell could not. act as an expert witness
is refuted by the hearing transcript. Vectren notes that the
transcript specifically provides that the Attorney Examiner
stated as follows: "As the Attorney Examiner assigned to this
case, I will be looking at this motion [complainant's motion to
strike]; but. at this time it will. be held in abeyance, so we can
proceed today." (Tr. at 8.) tNhere upon, Vectren states, 1Vfs<
Bell was allowed to testify and the merit of the motion to strike
was addressed in fihe Order.

.4r

(15) In the Order, the Commissi.on thoroughly considered the
arguments of the parties regarding Vectren's motion to strike.
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On rehearing, none of the arguments presented by the
cornplainant persuades the Commission that reconsideration of
this aspect of the Order is justified. Accordingly, the request
for reh.earing should be denied.

Likewise; the Commdssion thoroughly considered and rejected
.Ms. Toliver's arguments to strike Vectren's written testimony.
At the hearing, the Attorr ►.ey Ecam:iner ruled that the
cornplainant's motion to strike would be held in abeyance for
consideration by the Commission, and the hearing allowed to
proceed (T.r. .at 8). Furthermore, it: is well within the purview of
the Commission to reconsider and reverse or affirm the
procedural ruling of the Attorney Exami.ner. Accordingly, the
cornplainant's request for rehearing of this. aspect of the Order
should be denied.

In the reply, Ms. Toliver asserts, for the first time, that she
requested to have witnesses testifyy at the hearing. The
Commission notes that nothing in the traziscript indicates that
Ms. Toliver had an.y witness, other than her self, present at the
hearing who wished to offer testimony and was denied an
opportunity to do so. Accordirtgly, the Commission finds Ms.
Toliver's application for rehearing as to the .proced:ural rulings
should be denied.

(16) Ms. Toliver's remaining arguments on rehearu7.g and Vectren's
responses thereto may be summarized as follows:

(a) Ms. Toliver - submits that the Order is
unreaso.nable, unlawful, unjust, arbitrary,
unconscionable, in violation of Rules 4901:1-18-12,
4901.1-18-17, and 4901:1=18t05(F), O..A.C.; and
against public policy; where the Order directs Ms.
Toliver to clearly state whether or not she wishes
to continue her participation in the P1PP pragram,
Ms. Toliver asserts that the Order is inconsistent
with Rules 4901:1-1.8-12(D)(2)(b), O.A.C.,. the
Uniform Commercial Code (UCC) and Vectren's
rules and policies under the bill message.

-5-

Vectren replies that Ms. Toliver mischaracterizes
the Order. The respondent reasons that the Order
did not direct or suggests that the complainant
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get off of PIPP but rather gave Ms. Toliver the
opportunity to make an informed decision
regarding her continued. participation in PIPP.
Nor did, the Or.der,. according to Vectren, suggest
how Ms. Toliver should exercise her discretion.
Further, Vectren continues, the cozn.p:lainant. has
failed to offer any explanation why filing a letter
tvi.th. the Cominission indicating whether or not
she. wishes to continue her participation in PIPP is
unreasonable, unlawful, unjust, arbitrary or
unconscionable. As Vectren contends the
directive is logisticaliy feasible, given that Ms.
Toliver has made eight filings in this case, and the
content reasonable.

(b) Ms. Toliver argues the Order fails to recognize
that she qualifies for PIPP Plus under the income
guidelixtes and fails to acknowled.ge that, as a
PTPP customer, she is required to apply for the
Home PnergX Assistance Program (HEAP) and
Home Wea.therizatior.n Assistance Program as
noted in the Energy Assistance Resource Guide
(Resource . Guide). Further, Ms. Toliver contend:s
that she has no arrears and pursuant to the
Resource Guide, she can only be required to pay
her PIPP Plus default amount-.up to the amount of
the arrears.

(c) Ms. Toliver reiterates her arguments made in the
brief, that certain provisions of the Resource
Guide are contradictory. Ms. Toliver also argues
that, as a PIPP participant, she is required to
apply for PIPP and the public energy assistance
and weatherization for which she is eligible.

(d) Ms. Toliver claims that Vectren violated Section
4905.37, Revised Code, to tlie extent the bill
issued June 24, 2013, states a PIPP amLount. due of
$624.29 where the actual account balance due is
zero.

-6=

(e) Ms. Toliver argues that, because the Order directs
Vectren not to disconnect her gas utility service
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uniess and until the Commission or the assigned
Attorney Examiner orders otherwise, it supports
that the complainant met her burden of proof that
Vectren discrim.inated against her as a Iovv-
incozrr.e customer as a result of her participation in
the PIPP program. Ms. Toliver reasons that
Vectren discriminated against her by
eontinuoizsly threatening disconnection of her
utility service.

Vectren retorts that the purpose of the section of
the Order referenced by Ms. Toliver is to preserve
the status quo while the fzb.al. details of the case
are r.esolved and to allow Ms. Toliver time to
make an informed decision whether to stay on
PIPP. Vectren notes that, had Ms. Toliver
sustained her burden of proof to support the
claims in her complaint, the Order would not
have stated ' otherwise ixi four separate
conclusions of law.

(f) Ms. Toliver argues that the Order is unreasonable,
unlawful, without merit, and in violation of
Section 4905.26, Revised Code, in numer.ous
respects, and. asserts that, by filing her objection
an.d reply to the Order, she preserves her right to
be on

(17) On rehearing, Ms. Toliver has not presented any new
arguments for the Conz.ntission's conside.ration in regards to the
UCC, Resource Guide, Vectren's alleged violation of Section
4905.37, Revised Code, or Vectren's alleged d.iscriinin:a.tion
against her in its administration of the PIPP program. The
complainaxit also fails to develop any argument for the
Com.rnission's consideration in regards to Vectren's rules and
policies under the bill message.. For these reasons, the
Commission finds the related requests for rehearing should be
denied.

The Commission, likewise, finds fh,at Ms. Toliver's. rema'inin.g
arguments on rehearing shoul.d be denied. A PIPP cu:stoziner is
obligated to comply with the requirements of the program,
including, bixt. not limited to, making the montl-dy PIPP

-7--
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installment payment and to pay any missed PIPP payments by
the participant`s reverification date. As to HEAP, we note that
when Ms. 't'oliver applied for HPAP; she was not a PIPP

j; r> participant and I-IEAP assistance is riot contingent upon PIPP
participation. Therefore, in accordance with the rules
goveti'iing PIPI.?, since Ms. Toliver failed to make up her
monthly PIPP installments due as a result of reenrollment, her
participation in. PIPP may be termina.ted .and her gas utility

service disconnected.

(18) For all of the reasons presented above, the. Cornmi.ssion finds
that Ms. Toliv.er.'s application for rehearing fails to persuade the
Comm.ission that the Order is unjust, unreasonable, or in
violation of Ohio law.. Accordingly, we find that the
complainant's request for recorisideration of the Order, in any
r.espect should be d:enied..

(19) On a final rnatter..,^ Vectren notes in its Aug ust 7, 2013, reply that
it can not. discern fronm Ms. Tcil:ivef s July 26, 2013, filing
whether or not she wishes to terminate her participation in
PIPP and, therefore, requests clarification how to address the
coinplainant's account. Vectren proposes that, since Ms,
Toliver's last affirmative decision was to join PIPP, if she fails
to state or fails to timely notify the Comrn.ission whethex she
wishes to continue on PI]?P or not, the Commission should
presume her continued participation in PIPP, and the
consequences thereof be as set forth in the Order:

(20) Based on Ms. Toliver's July 26, 2013,. filing, the Commission
agrees that it is unclear whether Ms. Toliver wishes to continue
her participation in PII'P. While the complainant`s filing
indicates her disagreement with the Conimission's authority to
request that she state whether she wishes to continue her
participation in PIPP, the filing does not clearly indicate her
choice:. INe recognize that, if Ms. Toliver continues as a PIPP
partiicipant, she will be obligated to pay $594.73 in outstanding
PIPP installznents: If Ms. Toliver discontinues her participation
in PIPP, the PIPP benefits received of $130.74 will be reversed
on Ms. Toliver's account.

While the Commission recognizes that Ms. Toliver's last
affiirmative election was to rejoin PIPP in the summer of 2012,
she has not met her obligation to remain on PIPP. Should the

=8^
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Connn-dssion presume her continued enrollxnent in PIPP, the
complainant would be subject to immediate disconnection
based on the outstartding PIPP installinents due of $594.73.
Therefore, we find it best to reverse the PIPP benefits received
since Ms. Toliver's reenrollrnent, whicli will result in $130.74
beixtg added to the coniplairiarit's account balance. As a non-
PIPP customer, Ms. Toliver can use the other payment options
avazlable. in accordance with Rule 4901:1-18-05, O.A.C., to cure
the account balance. Since PIPP is a payment plan based on
household income, no other payment plan options are available
to PIPP participants. Given, the lack of clarity regarding the
complainant's wishes, ter..minating the complainant's
participation in PIPP results in a payment due that is
substantially less than would be due if she continues as a PIPP
participan.t.

Accordingly, consistent with the Cominission's fixtdings iri the
Order, we find that, effective with the next bill issued, Vectren
should terminate Ms. Toliver's participation in the PIPP
program and reverse the PIPP benefits received on Ms,
Toliver's account since her reenrollment in September 2012,
which is $130.74.

It is, therefore,

-9-

ORDERED, That the complainant's application for rehearing is denied, as discussed
above. It is, fixzther,

ORDERED, That Vectren terminate Ms. Toliver's participation in the PIPP program
and reverse the PIPP benefits received. on Ms. Toliver's account in the ainount of $130.74,
effective with the next bill issued: Tt is, further,
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C3R^ERE1^, That a copy of this entry on rehearing be sen7eci upon aH pers€am. of
record in ffts case;

THE PUBLIC U`I'ILITI^^^ COMMISSION OF OHIO

Steven D. Lesser

M. Beth Trombold

GNS/v=
4

Entered in the Journal

AUG 2 1- 2013

Barcy F. McNeal
Secretary

^L Z.

Assm Z. Haque
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BEFORE

THE PUBLTC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Nancy S. Toliver, )

)
Complainant, )

)
v. )

)
Vectren Energy Delivery of Ohio, Inc., )

)
Respondent. )

Case No.12-32.34-GA-CSS

SECO.NELRN7.RY ON REHEAPdNC

The Commission finds;

(1) On July 17, 2013, the Com.mission issued its Opinion and Order
(Order) concluding that Ms. Taliver had failed to sustain her
burden of proof to demonstrate that Vectren's administration
of the Percentage of Iij.come Payment Plan (PI.PP) Plus program
was discriminatory to her as a participant, that Vectren's
administration of the PIPP program was unreasonable,
unlawful or arbitrarily admi.nistered as to the complainant, or
that Vectren violated . its . tariff, any Commission rule or
provision or. Title 49, Revised Code. Accordingly, the
Comnv:ssi.on disn-izssecl. the oomplainf.

(2) Further, rec.ognzzang that Ms. T`oliver's gas service would be
su.bject to dis.co.ruiectiort as: a result . of the Comunission's
conclusions in. the Order, the Comrnission directed Vectren to
file a statement, by July 24, 2013, including monthly details,
with the total amount.due to bring the complainant's PIPP Plus
account current, and the PIPP Plus benefits received by Ms.
Toliver since her reen.roliment. In the Order, the Commission
also directed that Vectren not ci.isconnect Ms. Toliver`s service
untiyl the Commission or the assigned Attorney Examiner
directed otherwise. The Order also directed Ms. Toliver to file
a letter, by July 31, 2013, elearly stating whether she ^vish.es to
continue her participation in the PIPP Plus program.

(3) As directed, on July 24, 2013, Vectren filed a statement and
copies of Ms. Toliver's bills for April through June 2013.
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(4) In accordance with Section 4903.10, Revised Code, and Rule
4901-1-35, OlUo Administrative Code (O.A.C), any party to a
Commission proceeding may apply for rehearing with respect
to any matter determin.ed, within 30 days of the entry upon the
Com.nmission's jounlal.

(5) On July 26, 2013, Ms. Toliver filed an "answer and repIy" to the
Order; however, the filing. did not clearly state, as requested,
whether she wished to continue her participation in the PIPP
P1us program. In the filing, Ms. Toliver reasserted many of the
a]Iegations made in her complaint and argued that the Order
was unreasonable, uiTl.awfixl, without merit, and in violation of
Ohio law in numerous respects. Accordingly, the Commission
deterxnined that the. filing must be considered an application
for rehearing of the Order and addressed the claims
accord.ingly,.

(6) On August 21, 2013, the Com.mission issued its Entry on
Reheai^i.ng (EOR) denying each of the arguments raised by the
complainant. Further, the EOR, in light of Ms: Tolxver's failure
to timely inform the Cornmission regarding her PIPP
participation, directed. Vecixen to reverse the PIPP benefits
received in the amount of $130.74, with the next bill issued on
Ms. Toliver's account.

(7) On September 6, 2013, Ms. Toliver filed objections to the EOR
and an application for rehearing. In the complainant's
September 6, 2013, appli.cation for rehearing, Ms. Toliver
restates many of the arguments previously raised regarding
discovery and evidentiary issues, PIPP participatzon rights,
participation requirements, and the PIPP benefits received on
her account September 2012 through July 2013. In our EOR, the
Commission thoroughly considered and rejected each of these
arguments raised by Ms. Toliver. Therefore, further rehearing
and consideration of those issues is not appropriate and those
issues will not be address.ed in this entry. However, in her
September 6, 2013, application for rehearing, Ms. Toliver also
raises issues regarding new determinations made by the
Commission izi our EOR, that warrant review in accordance
with Section 4903.10, Revised Code.

-2=
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(8) On September 16, 2013; Vectren filed a memorandurn contra to
the issues raised by the complainant in. the September 6, 2013
filing regarding the new determinations in the EOR.

(9) Ms. ToLiver objects to the Comrnission's directive in the EOR
instructing Vectren to termixiate the complainant's
participation in the PIPP program and to reverse the PIPP
benefits received in the amount of $130.74. The complainant.
asserts that the directive violates her statutory right to
participate in PIPP Plus. Further, Ms. Toliver contends that
Vectren immediately complied with. the Commission's EOR
and fai'Ied to wait the 30 days required by law. The
complainant contends that the EOR violated her substantive
rights, statutory law, public policy, and is an abuse of the
Cozxun.ission's discretion.

(10) In its reply, Vectren notes that the Suprezne Court has
previously determined that the Commi.ssion's statutory
authority for the PIPP program is well established. In
Montgomery County Bd. of Cort2tn'rs v. Pub. Lttil: Comm., 28 Ohio
St. 3d 171, 174, 503 N:.E.2d 167 (1986), the Supreme Court found
"..: it is clearly within the [Commissi:on's] emergency powers
under [Section] 4909.16 [Revised Code] to fashion such relief as
that provided by the 7.'IP plan and we find the plan of the
commission to be manifestly fair and reasonable... :' Thus,
Vectreri contends that, where the Commission has the authority
to create -PIPP Plus, im-phes% the authority to regula:#e: the PIPP
Plus program.. Without the aufhority to regulate the gas PIPP
program, including the authority to reverse PIPP Plus incentive
credits, Vectren reasons that the Coinrrii:ssion would not be. able
to effectively enforce the PIPP Plus rules. On that- basis,
Vectren contends that the Commission has the authority to
reverse the PIPP incentive credits received on 1VIs, Tol'iver's
account.

Vectren submits that the. .Commi,ssion's decision to terminate
Ms. Toliver's participation in PIPP and the r.eversal of the PIPP
benefits was not unreasonable; axbitrary or unconscionable.
Vectren notes that, after deciding the primary issues in the
complaint, the Order gave Ms. Toliver an opportunity to make
an informed decision regarding her. continued participation in
PIPP Plus. Resporitient notes that the Order specifically stated
the. consequences if Ms. Toliver failed to notify the

-3-
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Conumission, °Vectren shall, with the next bill issued, reverse
the PIPP Plus benefits received on Ms. Toliver's account."
Further, Vectren argues that the decision. in the EOR to
terminate PIPP participation and: reverse the PIPP benefits was
made in an effort to protect Ms. Toliver financially. For these
reasons, Vectren submits that the EOR was not an abuse of the
Comm.ission's discretion.

Vectren states that, pursuant to Sections 4903.10 and 4903.15,
Revised Code, the EOR was effective immediately. Further,
Vectren submits that, pursuant to Section 4903.25; Revised
Code, Vectren, iEts officers, agents, and employees were under a
duty to comply with the directives of the EOR. Vectren
explains that Ms.. Toliver's ability to file an appiication. for
rehearing has no effect on Vectreri s duty and obligations to
cornply the Order and EOR.

(11) Initially, the Coirurussion points out that, in her Septembcr 6,
2013, application for rehearing, Ms. Toliver again fails to
indicate, as required by our Order, whether she wishes to
continue her parfiicipation in the PIPP Plus program. Instead, it
appears that the corr^plainant ignores the fact that she. was
giveii a deadline by which to file her preference and. argues
tha.t, absent her input, the Commission does not ha.ve the
authority to make the determinati.on on how the utility should
proceed with collecting the debt owed. After thoroughly
corisidering the issues raised in the complaint and the
Cornmission's conclusion in the Order and the EOR, nothing
raised by Ms. Toliver persuades the Commission to reconsider
its decision to termi.nate the complainant's participation in PIPP
Plus and. reverse the. PIPP Plus benefits received, Vectreri s
arguments opposing the complainant's request for rehearing
are on point on. this issue and; for the reasons stated, the
Commission finds that Ms. Toliver's application for rehearing
should be denied.

(12). The complainant also argu.es that the EOR is inconsistent v+rith
the Order which directed 1VIs. Toliver to pay $594.74 by
Septemmber.. 20, 2013.

-4-

(13) The Com:rni:ssion beli.eves that Ms. Toliver misinterprets the
Order. The Order states, "[I]f Ms. Toliver elects to continue
participation in the PIPP Plus program, she shall submit the
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missed PIPP payments to Vectren by September 20, 2013." As
discussed above, Ms. Toliver filed a document objecting to the
request to notify the Commission but failed to clearly state, as
requested by the Comxnission, whether` she wished to continue
her participation in the PIPP prograrn. Therefore, it was left to
the Comuxussion to direct Vectren on how to proceed with its
collection of the debt owed; Accordingly, the EOR is consistent
with the: Order an.d. the complain:ant's request for rehearing of
this matter should be denied.

(14) On September 4,2013, Vectren filed a motion: for clarification of
the Order and EOR, on two issues. Ms. Toliver filed a reply to
the motion for clarification on September 18, 2013, to which
Vectren filed a reply on September 26, 2013.

(15) First, Vectren requests claiification whether it is authorized to
disconnect Ms. Toliver's utility service, if necessary. In regards
to the disconnection of service, Vectren submits that the Order
specifically directed that Vectren not disconnect Ms. Toliver's
gas uthlity service, unless and until the Comrnission or the
assigned Attorney Exarniner orders otherwise (Order at 19).
However, Vectren contends that the EOR ruled that Ms.; Toliver
failed to make up -her- missed f'IPP payments and, therefore,
her participation in PIPP may be terminated and her gas
service disconnected (EOR.at 8).

(16) The Caznzriission elarifies that, vuith tlie. issuance of the.. : E€?R;
the Commission intended that Vectren be peri.nitted to pursue
the disconnection of Ms. Toli.ver's gas utility service, without
any further action from the Commission, consistent with the
applicable provisions of the O.A.C., including Rules 4901:1-18-
04, 4901;1-1M5, and 4901:1-18-06, O.A.C.

(17) Vectren also reqv:esfis clarification regarding the payment
required of Ms.. Toliver in order to participate in PIPP Plus.
Vectren submits that, despite. Ms.. Toliver's failure to clea.rly
state to the Commission whether she wished to continue her
participation in PI.PP; on or about july 23, 2013, Ms. Toliver
applied for Home Energy Assistance Program (HEAP)
assistance .and. expressed her intent to reverify her income to
continue participation in the PIPP Plus program. Vectren
contends that, by failing to disclose her intentions to conti.nue
on PIPP Plus to the Commission in this docket, Ms. Toliver

-5-
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effectively ensured her termination in the PIPI'' Plus program
and, as she was warned in the Order, if she elects to terminate
her participation in PIPP Plus and subsequently reenrolls in
PII'P Plus on or before July 17, 2Q14; she will be required to pay
the difference between any missed PIPP installments and the.
customer payments made. during tlie. same period. Vectren
c.ited the portion of the. Order that referred to July 17, 2014, as
the date by which Ms. Toliver may reenroll in PIPP (Order at
19-20).

(18) The Comm.ission agrees that, absent a reversal of the PIPP
benefits, if Ms. Toliver reenrolied. in PIPP Plus before 12
months from the date of the Order had passed, she would be
required to pay the difference between any missed PIPP
installments and the customer payments made during the same
period. Ho.vvever, the PIPP benefits received on Ms. Toliver's
account since her reerirollm:erit in September 2012, have been
reversed consistent with the EOR. On that basis, the July 17,
2014, date set forth in the Order is no longer the relevant date
to consider in calculati.ng. the 12-month. PIPP Plus stay-out
period. Rather, the Coxanmission finds that, with the reversal
ordered in the EOR,1VIs. Toliver was last effectively enrolied in.
PIPP as of April 2012, and may reenroll in PIPP Plus.

It is, therefore,

,6-.

ORDERED, That Ms.. Tolivefs application for rehearing is denied. It is, further,

ORDERED, That the Order and EOR .are clarified as set forth in findings (16) artd
(18). It is, further,
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ORDERED, 'I'hat a copy of this Second Entry on Reheari-ng be served upon all
persons of recoxd in this case and the Ohio Developrnent Services Agency.

THE PUBLIC [.)'.CII.aITIES COMMISSION QF OI iIC?

oid I^. t er,. Chairman
-If 11^//

Steven D. Lesser

M. Beth Tromh^ld.

GNSJ vrm

Entered in fhe Journal

OCT 4.2 2013

Barcy F. McNeal
Secretary

Asitn Z. Haque
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In the Matter of the Complaint of Nancy S.
Toliver

V.

Vectren Energy Delivery of Ohio, Inc.

Case No. 2013-1807

ENTRY

On written request of appellant, it is ordered that the time for filing the merit brief is
hereby extended to February 6, 2014.

(P.U.C.O.; No. 12-3234-GA-CSS)

Maureen O'Connor
Chief Justice
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4901:1-18-07 Reconnection of service.

(A) Upon payment or proof of payment of the delinquent amount as stated on the disconnection
notice, or of an amount sufficient to cure the default on an extended payment plan or the percentage
of income payment plan (PIPP), applicable reconnection charge, the utility company shall reconnect
service that has been disconnected for nonpayment pursuant to the following provisions:

(1) For customers disconnected from service for ten business days or less, the utility company may
assess a reconnection charge and shall reconnect service by the close of the following regular utility
company working day. Pursuant to rule 4901:1-18-05 of the Administrative Code, the amount
sufficient to cure the default for customers on extended payment plans shall include all amounts that
would have been due and owing under the terms of the applicable extended payment plan, absent
default, on the date that service is reconnected. Under paragraph (D)(2)(b) of rule 4901:1-18-12 of
the Administrative Code, the amount sufficient to cure the default for PIPP customers includes all
amounts that would have been due for any missed PIPP payments, but not more than the arrearage
balance.

(2) For customers disconnected from service for more than ten business days, the utility company may
treat the customers as new customers and connect service consistent with the timeframes in rules
4901:1-10-09 , 4901:1-13-05 and paragraph (C) of rule 4901:1-17-04 of the Administrative Code. In
addition, the utility company may assess the customer a reconnection charge in accordance with
approved tariffs. Pursuant to paragrapl^ ( D)(2)(b) of rule 4901:1-18-12 of the Administrative Code,
PIPP customers shall be required to pay any missed PIPP payments but not more than the arrearage
balance. PIPP customers shall not be required to pay a deposit pursuant to rule 4901 1_-1.3-15. of the
Administrative Code.

(B) If service is disconnected for nonpayment for no more than ten business days and the customer
wishes to guarantee the reconnection of service the same day on which payment is rendered:

(1) The customer must provide proof of payment, as required in paragraph (A)(1) of this rule to the
utility company no later than twelve-thirty p.m.

(2) If the customer requests that reconnection occur after normal business hours, and such service is
offered by the utility company, the utility company may require the customer to pay or agree to pay
the utility company's approved tariff charges for after-hours reconnection. The utility company may
collect this fee prior to reconnection or with the customer's next monthly billing.

(C) The utility company shall not assess a reconnection charge unless the utility company has actually

disconnected the service. The utility company may, however, assess a collection charge if the
collection charge is part of the utility company's approved tariff. A collection charge shall not be
assessed more than once per billing cycle.

(D) If the utility company accepts a guarantor in order to reestablish service, it shall follow all of the
requirements of paragraph (A)(5) of rule 4901:1-17-03 of the Administrative Code.

Replaces: 4901:1-18-06

Click to view Appendix

Click to vie Dr)endix

http://codes. ohio.gov/oac/4901:1-18-07 1/22/2014



Lawriter - OAC - 4901-1-08 Practice before the commission, representation of corporatio... Page 1 of 1

4901-1-08 Practice before the commission, representation of
corporations, and designation of counsel of record.

(A) Except as otherwise provided in section 4901.14 of the Revised Code and paragraphs (B), (C), (D),
and (E) of this rule, each party not appearing in propria persona shall be represented by an attorney-at
-law authorized to practice before the courts of this state. Corporations must be represented by an
attorney-at-law.

(B) Persons authorized to practice law in other jurisdictions may be permitted to appear before the
commission in a particular proceeding, upon motion of an attorney of this state.

(C) Certified legal interns may appear before the commission under the direction of a supervising
attorney, in accordance with rule II of the "Supreme Court Rules for the Government of the Bar" of
Ohio. No legal intern shall participate in a commission hearing in the absence of the supervising
attorney without the written consent of the supervising attorney and the approval of the commission or
the presiding hearing officer.

(D) If a prehearing conference is scheduled to discuss settlement of the issues in a complaint case, any
person with the requisite authority to settle the issues in the case may represent a party at the
conference.

(E) In, cases involving complaints filed under section 4905.26 of the Revised Code, where there are
numerous complainants who are not represented by counsel and whose interests are substantially
similar, the commission, the legal director, the deputy legal director, or the attorney examiner
assigned to the case may permit or require the designation of a spokesperson who shall examine
witnesses, enter objections, and file all pleadings or papers on behalf of the complainants or
petitioners.

(F) Where a party is represented by more than one attorney, one of the attorneys shall be designated
as the, "counsel of record," who shall have principal responsibility for the party's participation in the
proceeding. The designation "counsel of record" shall appear following the name of that attorney on all
pleadings or papers submitted on behalf of the party.

(G) No attorney shall withdraw from a commission proceeding without prior written notice to the
commission and serving a copy of the notice upon the parties to the proceeding.

Effective: 05/07/2007
R.C. 119.032 review dates: 02/20/2007 and 09/30/2010
Promulgated Under: 111.15
Statutory Authority: 4901.13
Rule Amplifies: 4901.13 , 4901.18

Prior Effective Dates: 3/1/81, 12/25/87, 4/4/96, 7/7/97, 4/20/01

http://codes.ohio.gov/oac/4901-1-08 1/22/2014
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4905.26 Complaints as to service.

Page 1 of 1

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon the
initiative or complaint of the public utilities commission, that any rate, fare, charge, toll, rental,

schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification,
or service rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded, or
exacted, is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in
violation of law, or that any reguiation, measurement, or practice affecting or relating to any service
furnished by the public utility, or in connection with such service, is, or will be, in any respect
unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferential, or that any service

is, or will be, inadequate or cannot be obtained, and, upon complaint of a public utility as to any
matter affecting its own product or service, if it appears that reasonable grounds for complaint are
stated, the commission shall fix a time for hearing and shall notify complainants and the public utility
thereof. The notice shall be served not less than fifteen days before hearing and shall state the matters
complained of. The commission may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have process
to enforce the attendance of witnesses.

Amended by 128th General AssemblyFile No.43,SB 162, §1, eff. 9/13/2010.

Effective Date: 09-29-1997

http://codes.ohio.gov/orc/4905.26 1/22/2014
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4905.37 Commission may change rules and regulations of public
utilities.

Whenever the public utilities commission is of the opinion, after hearing had upon complaint or upon
its own initiative or complaint, served as provided in section 4905.26 of the Revised Code, that the
rules, regulations, measurements, or practices of any public utility with respect to its public service are
unjust or unreasonable, or that the equipment or service of such public utility is inadequate, inefficient,
improper, insufficient, or cannot be obtained, or that a telephone company refuses to extend its lines
to serve inhabitants within the telephone company operating area, the commission shall determine the
regulations, practices, and service to be installed, observed, used, and rendered, and shall fix and
prescribe them by order to be served upon the public utility. After service of such order such public
utility and all of its officers, agents, and official employees shall obey such order and do everything
necessary or proper to carry it into effect. This section does not give the commission power to make
any order requiring the performance of any act which is unjust, unreasonable, or in violation of any law
of this state or the United States.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4905.37 1/22/2014
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4905.61 Treble damages.

Page 1 of 1

If any public utility or railroad does, or causes to be done, any act or thing prohibited by Chapters
4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code, or declared to be

unlawful, or omits to do any act or thing required by the provisions of those chapters, or by order of
the public utilities commission, the public utility or railroad is liable to the person, firm, or corporation
injured thereby in treble the amount of damages sustained in consequence of the violation, failure, or
omission. Any recovery under this section does not affect a recovery by the state for any penalty
provided for in the chapters.

Amended by 128th General AssemblyFile No.43,SB 162, §1, eff. 9/13/2010.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4905.61 1/22/2014
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Pursuant to Rules of Evidence 701 on testimony by a lay
witness, testimony must be in the form of opinions or inferences
is limited to those opinions or inferences which are (a) rationally
based on the perception of the witness, and (b) helpful to a clear
understanding of the witness' testimony or the determination of
a fact in issue

Federal R. Evidence 701 provides that if the witness is not
testifying as an expert, the witness' testimony in the form of
opinions or inferences is limited to those opinions or inferences
which are (a) rationally based on the perception of the witness,
and (b) helpful to a clear understanding of the witness'
testimony or the determination of a fact in issue, and (c) not
based on scientific, technical, or other specialized knowledge
within the scope of Rule 702.

Pursuant to Civil Rule of Evidence 702, a witness who is
qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise
if.
(a) the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence
or to determine a fact in issue; (b) the testimony is based on
sufficient facts or data;
(c) the testimony is the product of reliable principles and
methods; and
(d) the expert has reliably applied the principles and methods to
the facts of the case.

Civil Rule of Procedure 26 (a) (2) (B) which requires that the
disclosure of expert witnesses be accompanied by a signed report
from that expert where the expert was retained specifically to
provide the expert testimony, or where providing expert
testimony is a regular part of the expert's employment with the
party.



Rule 26, Federal Rules of Civil Procedure, requires an expert
witness to provide a written report which includes all opinions,
the basis for the opinions and the information that was
considered in coming to the opinions. The report must include
exhibits, such as photographs or diagrams that will be used.
Along with the basic qualifications of the witness, education,
training and experience, a listing of all publications authored by
the witness for the preceding ten years must be provided.

The written report must include the amount paid for the
expert's efforts for the matter and a listing of all other cases in
which the individual has testified, in trial and deposition as an
expert, for the preceding four years. This does not include cases
where the individual acted as a consultant and did not provide
expert testimony; it is only those cases where the expert has
testified.

The Court noted that Rule 26(a)(2)(B) requires that the
disclosure of expert witnesses be accompanied by a signed report
from that expert where the expert was retained specifically to
provide the expert testimony, or where providing expert
testimony is a regular part of the expert's employment with the
party.

Rule 37(c)(1) provides that when such a report is not submitted,
exclusion of the expert testimony is an appropriate sanction.
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