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PRELIMINARY MEMORANDUM OF PETITIONERS
ADDRESSING CERTIFIED QUESTIONS OF STATE LAW

L INTRODUCTION
The United States District Court for the Southern District of Ohio has asked this Court to

answer two questions presented by the parties’ pending motions for summary judgment:

“(1) Is the recorded lease of a severed subsurface mineral estate a

title transaction under the [Ohio Dormant Mineral Act (“DMA™)],

Ohio Revised Code § 5301.56(B)(3)(a)?; and

(2) Is the expiration of a recorded lease and the reversion of the

rights granted under that lease a title transaction that restarts the

twenty-year forfeiture clock under the [DMA] at the time of the

reversion?”
(S.D. Ohio Case No. 2:12-CV-00916, Opinion and Order (“Dist. Ct. Op.”) filed Jan. 2, 2014, at
22.) The lower courts have wrestled with these issues in at least ten cases in the last year, and
they are disputed in many other pending cases and will continue to arise. This case provides the
perfect opportunity for this Court to weigh in and resolve the conflict that has arisen as a result of
differing opinions from the lower courts. The relevant facts needed to resolve the certified
questions are not in dispute and the certified issues are ripe for review on the record before this
Court. Petitioners respectfully request that pursuant to Supreme Court Practice Rule 9.07, the
Court accept the certified questions and order full briefing and arguments on the merits of these
questions.

Under Supreme Court Practice Rule 9.01(A), this Court may answer certified questions

of law from federal courts when those questions “may be determinative of the proceeding” and

“there is no controlling precedent in the decisions of this Supreme Court.” That test is met here.

If these questions are answered in the affirmative, then petitioners - plaintiffs below - will be



entitled to summary judgment.! This Court’s answer would thus be “determinative of the
proceeding.” There is no “controlling precedent” from this Court; indeed, no Court of Appeals
has yet addressed either of these questions and the absence of controlling precedent has led to the
divergent results identified above. This Court’s guidance would therefore be helpful to the U.S.
District Court, the parties, and other parties facing the same issues in cases that are pending
under the DMA. Moreover, this Court’s determination of these issues will help conserve public
and private resources in pending and future cases by settling Ohio law.
IL THE CASE IN THE DISTRICT COURT

Plaintiffs in the District Court, the petitioners here, are North American Coal Royalty
Company (“North American”), the record owner of mineral rights beneath approximately 90
acres in Harrison County, Chesapeake Exploration, L.L.C., CHK Utica, L.L.C., Larchmont
Resources, L.L.C., Dale Pennsylvania Royalty, LP, and TOTAL E&P USA, INC., the lessees of
the oil and gas rights, and third-party defendant Dale Property Services Penn, LP, which
previously held an interest in the oil and gas lease and assigned it to plaintiff Dale Pennsylvania.
Defendants are the record owners of the surface rights; they claim that under the 1989 DMA,
title to the mineral interest was “deemed abandoned and vested” in them. The DMA provides
that a severed mineral interest is deemed abandoned if the interest was not used in specified ways

for a period of 20 years. R.C. 5301.56(B) (1989). The interest is not deemed abandoned if it

" On the other hand, if these questions are answered in the negative, the District Court
will still need to determine whether the 1989 version or the 2006 version of the DMA applies.
Plaintiffs maintain that the 2006 version applies to any abandonment claim first asserted after
2006, a position recently adopted in Dahigren v. Brown Farm Properties, L.L.C., Carroll C.P.
No. 13CVH27445 (Nov. 5, 2013) (attached as Exhibit A). The District Court has not ruled on
that issue. If the 2006 version applies, plaintiffs would be entitled to summary judgment,
notwithstanding the certified questions, because the defendants have not, and cannot, satisfy the
procedural requirements of the 2006 version. '



was the subject of a recorded title transaction or if another so-called “savings event” occurred —
such as actual production, the issuance of a drilling permit, or the filing of a claim to preserve the
interest. /d. Defendants claim that no savings event occurred in the 20 years before the DMA
went into effect.

Plaintiffs deny this, and contend that there were a number of savings events, including oil
and gas leases executed in 1974 and 1984, a recorded assignment of the 1984 lease in 1985, and
the termination of the 1984 lease and reversion of the mineral interest to North American’s
predecessor in 19897

Defendants argue that an oil and gas lease does not qualify as a savings event because it
is not a “title transaction” as defined in the Ohio Marketable Title Act, R.C. 5301.47(F). They
also argue that even if a lease is a title transaction, the expiration of a lease is not, so the mineral
interest was abandoned to them in 2004 or 2005 — 20 years after the second lease was signed or
assigned, and just a year or two before the DMA was amended to add procedural requirements
that defendants have not met.

The parties filed cross-motions for summary judgment on these issues.

North American’s principal lessee, Chesapeake Exploration, has been actively
developing oil and gas wells in Harrison County. Under its current Harrison County lease with
North American, Chesapeake completed the drilling of a well in March 2011 and successfully

commenced production in June 2011.

? Plaintiffs also contend that several recorded conveyances of the surface rights, in which
the original reservation of mineral rights was noted, qualify as title transactions under the DMA.
The District Court rejected that argument. Also, as noted in footnote 1 above, plaintiffs contend
that the 2006 amendments to the DMA apply to any claim of abandonment asserted after 2006.
There is no dispute that defendants failed to comply with any of the procedural requirements of
the 2006 amendments.



III. THE DORMANT MINERAL ACT

The DMA was enacted in 1989 and amended in 2006. It was modeled in part on the
Uniform Dormant Mineral Interests Act (“UDMIA”), which was approved and recommended for
enactment by the National Conference of Commissioners on Uniform State Laws in 1986. See,
e.g., S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, at 3 (attached as Exhibit B) (noting
that the draft legislation that would become the DMA “contains the essential elements
recommended by the National Conference of Commissioners on Uniform State Laws” and
attaching a copy of the UDMIA for consideration); Dahlgren v. Brown Farm Properties, L.L.C.,
Carroll C.P. No. 13CVH 27445, at 8-10 (Nov. 5, 2013) (Ex. A) (quoting from and discussing the
UDMIA at length). The basic purpose of dormant mineral legislation is “to remedy uncertainties
in titles and to facilitate the exploitation of energy sources and other valuable mineral resources,”
Texaco, Inc. v. Short, 454 U.S. 516, 525 n. 15 (1982); see also, e.g., W. Va. Code § 55-12A-1
et seq. (stating purpose to remove “barriers to . . . development caused by interests in minerals
owned by unknown or missing owners or by abandoning owners”); Dahigren, at 8-9 (quoting
UDMIA’s explanation of how uncertain or defective title can hinder mineral development).

One of the main aims of the Ohio legislature in enacting and amending the DMA was -
likewise to “encourage the development of minerals in Ohio which have been previously ignored
due to defects in title,” SB 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 3, and to
promote “new production sites”:

Ohio has had an active energy production industry since the mid
1800’s. During this period, landowners in mineral producing areas
have frequently severed the mineral rights in their lands from the
surface rights. Through the decades, ownership of the severed
minerals has been transferred and fractionalized through estates

and business transfers. Today, those old severed mineral rights
may be the key to new production sites, as advances in current



technology and the high cost of energy make reworking old oil and
gas fields possible.

H.B. 288, Sponsor Testimony, 2006 DMA, p. 1 (attached as Exhibit C).

The purpose of the DMA is to identify truly dormant mineral interests and bring them
back into use, not to deprive the mineral owners of their rights. That was specifically addressed
by the committee drafting the UDMIA, which explained that the clearing of title “should not be
an end in itself and should not be achieved at the expense of a mineral owner who wishes to
retain the mineral interests,” as that interest often represents a significant investment that was
bargained for by the owner. UDMIA, Prefatory Note, at 4. Rather, the “objective is to clear title
of worthless mineral interests and mineral interests about which no one cares.” Id.

The policies underlying the DMA are consistent with the general public policy of Ohio
that “it is an essential government function and public purpose of the state to . . . encourage the
increased utilization of the state’s indigenous energy resources . ...” R.C. 1551.18; see
Newbury Twp Bd. of Trs. v. Lomak Petro., 62 Ohio St. 3d 387, 389 (1991) (“It is the public

policy of the State of Ohio to encourage oil and gas production . . . .”).

3 As first enacted, the DMA did not specify any procedure for notice to the mineral owner
of an abandonment claim, or for the mineral owner to contest an alleged abandonment, or for an
abandonment to be recorded. See Dahigren, at 12. In 2006, the legislature amended the DMA to
include “significant procedural provisions” that must be followed before any abandonment and
vesting in the surface owner can occur. /d. at 1. The amendments thus corrected deficiencies in
the 1989 version of the Act, which did not include “any express provision for its implementation.”
Id. at 12-13. The 2006 amendments, among other things, specified that the landowner must give
notice to the holder of the mineral interest, must file an affidavit of abandonment, and must cause
the county recorder to memorialize the record with an entry stating that the mineral interest was
abandoned. R.C. 5301.56(E)-(G).



IV.  ANALYSIS
A, If The Court Finds That A Recorded Lease Of A Severed Subsurface
Mineral Estate Is A Title Transaction Under The DMA, That May
Determine The Outcome Of The Federal Action, And There Is No
Controlling Precedent Directly On Point.

There is no dispute that in 1974 and 1984, North American’s predecessor in interest
entered into recorded oil and gas leases, and that the 1984 lease was assigned in 1985, These
transactions prevented the oil and gas rights from vesting in respondents if they were “title
transactions” under the DMA. By answering the District Court’s first question in the affirmative,
the Court will thus provide a legal basis for the District Court to enter summary judgment under

the 1989 Act.

1. The DMA’s Plain Language Does Not Exclude Leases As Title
Transactions.

- Under the DMA, a savings event occurs if the severed oil and gas estate was “the subject
of a title transaction . . . filed or recorded in the office of the county recorder.”
R.C. 5301.56(B)(3). A “title transaction” is defined as “any transaction affecting title to any
interest in land, including title by will or descent, title by tax deed, or by trustee’s, assignee’s,
guardian’s, executor’s, administrator’s, or sheriff’s deed, or decree of any court, as well as
warranty deed, quit claim deed, or mortgage.” R.C. 5301.47(F) (emphasis added).

The District Court properly noted that the list of transactions in § 5301.47(F) is “non-
exhaustive” and that “failure to include an oil and gas lease in the list does not mean an oil and
gas lease is not a title transaction.” (Dist. Ct. Op. at 14-15); see also Eisenbarth v. Reusser,
Monroe C.P. No. 2012-292, at 10 (June 6, 2013) (“The fact that the words ‘lease’ or ‘oil and gas
lease’ do not appear in the non-exhaustive list in the . . . statute does not end this Court’s

inquiry.”) (attached as Exhibit D).



2. Most Courts Have Concluded That An Oil And Gas Lease Is A “Title
Transaction” Under The DMA.

Most courts have concluded that an oil and gas lease is a “title transaction,” and therefore
a savings event under the DMA. See McLaughlin v. CNX Gas Co., No. 5:13CV1502, at 5
(N.D. Ohio Dec. 13, 2013) (attached as Exhibit E); M & H Ptnshp. v. Hines, Harrison C.P.

No. CVH-2012-0059, at 6 (Jan. 14, 2014) (attached as Exhibit F); Dahlgren, at 18 (Ex. A);
Eisenbarth, at 10 (Ex. D); Lipperman v. Batman, Belmont C.P. No. 12-CV-0085, at 7 (Dec. 16,
2013) (attached as Exhibit G); Taylor v. Crosby, Belmont C.P. No. 11CV422, at 7 (Sept. 16,
2013) (attached as Exhibit H); Davis v. Consolidation Coal Co., Harrison C.P. No. CVH-2011-
0081, at 3, 7 (Aug. 28, 2013) (finding that the recorded release of a lease is a title transaction)
(attached as Exhibit I); Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at 5 (March 20,
2013) (attached as Exhibit J).

Respondents have cited two related cases in which one court ruled differently: Swartz v.
Householder, Jefferson C.P. No. 12 CV 328 (July 17, 2013), and Shannon v. Householder,
Jefferson C.P. No. 12 CV 328 (July 17, 2013) (attached as Exhibits K and L). Swartz and
Shannon are essentially identical decisions that include no reasoned explanation for the holding
that oil and gas leases are not title transactions.

The District Court characterized the “nature of an oil and gas agreement in Ohio” as
“unsettled.” (Dist. Ct. Op. at 17.) It also noted that two decisions of this Court, Harris v. Ohio
Oil Co., 57 Ohio St. 118 (1897) and Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953),
“take divergent views of the nature of oil and gas leases” (Dist. Ct. Op. at 18), and that these
“divergent views” have been cited and relied upon by trial courts in DMA cases, though neither

Supreme Court case arose under or involved the DMA.



The proper analysis under the DMA should have little to do with how Ohio law classifies
an oil and gas lease for other purposes or in other contexts, because the issue under the DMA is
whether a mineral interest is dormant or not. The drafters of the UDMIA recognized this fact,
specifically noting that a title transaction “include[s] a recorded oil, gas, or mineral lease,
regardless whether such a lease is recognized as an interest in land in the particular jurisdiction.”
UDMIA, Comments to Section 4 (emphasis added). The presence of an active oil and gas lease
is evidence that the interest is not dormant and “affects title” — whether or not state law would
classify the lease itself as an interest or estate in land for other purposes. Nevertheless, the lower
courts have drawn on this Court’s jurisprudence concerning oil and gas leases from non-DMA
cases.

Under the view set forth in Harris, an oil and gas lease creates a fee simple determinable
and gives the lessee “ownership of the oil and gas estate.” See Kramer v. PAC Drilling Oil &
Gas, L.L.C., 197 Ohio App. 3d 554, 2011-Ohio-6750, 968 N.E.2d 64, § 11 (9th Dist.). Citing
this, most courts have found that a lease, as well as any subsequent assignment, is “clearly a ‘title
transaction’ as contemplated under R.C. 5301.47,” and thus a savings event under the DMA.
Bender, at 5 (emphasis added). The court in Bender found this “inescapable” and explained:

[A]n oil and gas lease does more than merely permit use of
minerals for development. Rather, an oil and gas lease does
actually convey (a determinable fee interest) in the oil and gas
(severed mineral interests in this case) in place, for production. . . .
A lessee to an oil and gas lease acquires a “vested, though limited,
estate in the lands for the purposes named in the lease . . . .”
Harris v. Ohio Oil Co. (1897), 57 Ohio St. 118, 130-31.... As
stated in Kramer, an oil and gas lease “convey(s] ownership of the

oil and gas estates” to the lessee; again, subject to reverter.

Id. at 4-5 (emphasis by the Bender court).



Relying instead on this Court’s Back opinion, respondents argued in the District Court
that an oil and gas lease is a mere “license,” and does not convey or affect title. But the Back
case did not even involve an oil and gas lease. In fact, this Court noted and relied on the gas
company’s concession that the instrument conveying the oil and gas rights to it was not a lease:
“the instrument noted in question is not a ‘lease’ because it grants rights in perpetuity, reserved
nothing in the nature of rent, and the rights granted are not subject to defeasement upon the
happening of any conditions.” Back, 160 Ohio St. at 85. The Court then found that the
instrument “as a whole, bears the earmarks of a license” rather than a lease or deed of
conveyance. Id. at 86. The Back opinion did not cite or mention Harris, and certainly did not
overrule it or change the law set forth in Harris, as well as other Supreme Court opinions on oil
and gas leases. See Brown v. Fowler, 65 Ohio St. 507, 521 (1902) (“The instrument grants the
oil and gas, and also the land for the purpose of operating thereon for said oil and gas, and it is
therefore a lease, and not merely a license.”) (citing Woodland Oil Co. v. Crawford, 55 Ohio St.
161, 176 (1896) (emphasis added)).

By answering the District Court’s first question, this Court thus has an opportunity to
clarify its own jurisprudence on oil and gas leases in the context of the DMA.

The District Court cited In re Frederick Petroleum Corp., 98 B.R. 762 (Bankr. S.D. Ohio
1989), for its discussion of Ohio law on this issue. Frederick Petroleum shows the different
approaches taken by this Court and other courts to the construction of oil and gas instruments in
contexts other than the DMA:

The Ohio courts in early cases distinguished between instruments
which purported to convey title to the land containing the oil and
gas and those which merely granted the right to explore for and
produce oil and gas. . . . [W]hen the instrument in question granted

“all petroleum and gas in and under the following described tract
of land, and also the said tract of land” for the purpose of drilling



for oil and gas, the instrument was found to be a lease, not a
license.

Id. at 764. The Frederick Petroleum court cited Woodland Oil Co. v. Crawford, 55 Ohio St. 161
( 1896) and Harris as examples of cases in which the conveyance was found to be a true lease
that conveyed title, and Back as a case in which the instrument was found to be a mere license.
The District Court noted that “[n]either of these cases addresses the nature of the transaction at
issue in this case” and that both were decided before the DMA was even enacted. (Dist. Ct. Op.
at 19, 20.) A decision from this Court now in the context of the DMA would clarify for lower
courts the interpretation and significance of the Court’s earlier decisions.*

Ultimately, however, it should not be necessary to decide whether an oil and gas lease
conveys title to an estate, or is a “license,” because the definition of “title transaction” is so brdad:

It is difficult for the Court to conceive of a broader definition than
the one chosen by Ohio law. By its plain language, the statute

* Petitioners argued in the District Court that this Court’s apparently “divergent” opinions
were really consistent, and that the Court’s different analyses can be explained by the different
language in the relevant instruments. The documents in Woodland Oil and in Harris specifically
“granted, demised and let the lands described to the lessee, for the purpose and with the
exclusive right of drilling and operating for petroleum oil and gas, for five years, and as much
longer as oil and gas are found in paying quantities.” Harris, 57 Ohio St. at 129 (emphasis
added); see also Woodland Oil, 55 Ohio St. at 176 (“By the instrument in question the plaintiff
below granted, demised and let the oil, gas, and tract of land for the purpose and with the right of
drilling and operating for oil and gas for five years . . . .”) (emphasis added). The document in
Back, by contrast, purported to convey only the “oil and gas in and under” the lands. Back, 160
Ohio St. at 85.

The 1974 and 1984 leases in this case are identical in their essential aspects to the
Woodland Oil and Harris leases. The 1984 lease thus provided that the lessor “by these presents
does grant, demise, lease and let unto lessee, exclusively, for the purposes of prospecting and
exploring by geophysical and other methods, drilling, mining, operating for and producing oil
and gas . . . all that certain tract of land . . . described as follows, to wit: . . . .” (attached as
Exhibit M) (emphasis added). That is indistinguishable from the Harris instrument, which
provided that the lessor “granted, demised, and let onto the said party of the second part, for the
purpose and with the exclusive right of drilling, operating for petroleum oil and gas, all that
certain tract of land . . . known and described as follows: . . . .” Harris, 57 Ohio St. at 119
(emphasis added).

10




does not require a conveyance or transfer of real property in order
to constitute a title transaction. . .. Even if Defendant’s property
interests through the lease are something less than a grant of real
property, those interests quite clearly still affect title to the mineral
interests in the property.

McLaughlin, No. 5:13CV1502, at 5 (empbhasis in original).

The leases here not only “affected title” to the mineral rights, but also clearly affected
title to the surface rights. “[A]pplying the principle that a good and indefeasible title imports
such ownership of the land as enables the owner to exercise absolute control and dominion of it
as against all others, an outstanding oil or gas right renders title to the surface land defective.”
68 Oh. Jur. 3d (ed. 2011) Mines and Minerals § 29. If a lease renders the surface title defective,
it clearly “affects™ that title.

It is significant that “no [oil and gas] lease is valid until it is filed for record” (except as
between the parties). R.C. 5301.09. The obvious purpose of this recording requirement is to put
any purchaser of the surface on notice that an oil and gas lease exists, because the lease clearly
will “affect” his title to the property. Moreover, Ohio has an elaborate statutory process for
declaring oil and gas leases forfeited that is almost identical to the process under the DMA for
declaring mineral interests abandoned. See R.C. 5301.332.° The existence of this procedure

underscores the importance of oil and gas leases to persons who are searching title in Ohio, and

confirms that, in the legislature’s view, an outstanding oil and gas lease “affects title.”

> If an oil and gas lessee does not abide by specific covenants or the lease expires, the
lessor may have the lease publicly cancelled by following three steps: (1) by serving notice on
the lessee of his intent to declare the lease forfeited; (2) by filing, thirty to sixty days later, an
affidavit of forfeiture with the county recorder; and (3) if the lessee has not claimed that the lease
remains in full force and effect, by causing the county recorder to note upon the margin of the
recorded lease that it has been cancelled. “Thereafter the record of the lease shall not be notice to the
public of the existence of the lease or of any interest therein or rights thereunder.” R.C. 5301.332.

11




The concerns underlying the DMA about uncertain ownership and unused mineral rights
are not implicated where the mineral rights are subject to a recorded lease — there is no
“uncertainty” about ownership of the rights, and no impediment to their development. To the
contrary, a lease encourages and promotes development, like the development that has actually
occurred under this very lease in Harrison County.

B. Whether The Expiration Of A Recorded Lease And The Reversion Of The

Rights Granted Under That Lease Is A Title Transaction That Restarts The
20-Year Forfeiture Clock Under The DMA May Also Determine The
Outcome Of The Federal Action, And Has Not Been Addressed In Ohio Law.

No Ohio court has addressed the second question certified by the District Court; whether
the reversion of an oil and gas interest at the termination of a lease is a transaction affecting title
and a savings event under the DMA. The Court’s answer to this question would be important,
not only for determining the outcome of this case, but also for future Ohio DMA cases.

If the reversion of oil and gas rights to the lessor upon the termination of a lease is a title
transaction under the DMA, then in this case the reversion of the mineral interests in 1989
restarted the 20-year clock. By 2009, the DMA had been amended to require that claimants
follow specific notice and affidavit procedures before mineral rights may be deemed abandoned.
Respondents do not claim to have followed those procedures; thus if the termination was a
savings event, petitioners are entitled to summary judgment. Respondents try to avoid this by
arguing that even if an oil and gas lease (or assignment thereof) is a savings event, the
termination of a lease is not, so the 20-year period expired no later than 2004 or 2005, before the
2006 amendments.

Although no Ohio court has addressed this issue, at least two other states have, resulting

in a split of authority. The Michigan Supreme Court decided the issue in a case that arose under

Michigan’s DMA - a model for Ohio’s DMA. See S.B. 223, H.B. 521, Proponent Testimony,

12



1989 DMA, at 2-3. The relevant facts were strikingly similar to the facts here: the owner of
severed oil and gas interests leased those interests in 1951 for a primary term of ten years, and
the lease provided that it would terminate after the first year or any year thereafter in which
drilling or production did not occur, unless “delay rental” payments were made. The lessee
made all of those payments as required, and the lease expired or terminated in 1961. Energetics,
Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497, 500-01 (1993).

The question before the Michigan Supreme Court was whether the 20-year period of the
Dormant Minerals Act began to run when the lease was executed and recorded, or when the lease
terminated. The court held that “a new twenty-year dormancy period commences when the
reversionary interest is transferred at the termination of the lease.” Id. at 504. “Were this not so
and defendant’s contention accepted, termination of plaintiffs’ interests by running of the
twenty-year period would have the effect of treating as abandoned those interests which were
being actively maintained for nearly a 10-year period of time . . .. This cannot be so. Herein,
the property interests could not commence to become dormant after the original lease . . . until
relinquishment and transfer back to the lessors of said rights.” Id. at 503 (quoting Mask v. Shell
Qil Co., 77 Mich. App. 25, 31-32, 257 N.W.2d 256 (Mich. Ct. App. 1977) (emphasis in
| original)).

The Energetics court noted that a “separate act of recording” upon termination of the
lease was unnecessary, because the recorded lease was sufficient notice to anyone of the lease’s
term and expiration; “[a]nyone checking the status of the title of the subject matter property
would have to be on notice of the recorded lease and its expiration date, that being the expiring
of the lease at the end of its term”. Id. at 502 (quoting trial court’s decision); see also id. at 504

(“When a lease is recorded, the provisions of the lease are available to anyone who conducts a

13




title search. The terms of the lease indicate whether further inquiry may be required to determine
if the lease continues in force.”).

The Nebraska Supreme Court came to the opposite result under Nebraska's statute in
Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (2010), expressly distinguishing the Michigan
ruling. But Ricks is not pertinent or persuasive here, because Nebraska’s dormant mineral statute
contains unique language not found in Ohio’s or Michigan's DMA. The Nebraska statute
provides that a savings event occurs only when the “récord owner of [the] mineral interest has . . |,
exercised publicly the right of ownership.” The Ricks court found that the owners only “publicly
exercised” their ownership when they executed and recorded the oil and gas leases, not when the
leases expired, because the expiration “was initiated either by the lessee or simply by operation
of law — not by the record owners.” 784 N.W.2d at 436. Ohio’s DMA does not contain this
“public exercise” requirement or anything like it. It states only that the mineral interest must be
the “subject of a title transaction.” The mineral interest here was the “subject of” a title
transaction until 1989, when the 1984 lease expired.

As the District Court noted, the Michigan Supreme Court’s analysis is instructive here.
(Dist. Ct. Op. at 21.) . The 1984 Ohio lease had an essentially identical structure to the Michigan
lease — one that is typical of oil and gas leases. It had a primary term of five years, and provided
that it would terminate unless annual delay rental payments were made. Under the terms of the
lease, the lessees made delay rental payments, perpetuating or extending the lease until 1989,
when ownership of the oil and gas reverted to the lessor. For five years, the lessor was thus
collecting rent for the oil and gas under respondents’ property. Anyone checking the files of the
county recorder would find the lease and would see that it had a five-year term that would last

until 1989 if the payments were made. It would make no sense, and would not in any way serve

14



the purpose of the DMA, to hold that the lessor had begun to “abandon” its interest at the same
time it was collecting rent and thus actively maintaining its interest in the oil and gas — yet that is
the position that respondents took in the District Court. This Court should clarify that in Ohio
the termination of a recorded lease is a title transaction and a savings event,

An answer to the District Court’s second question would determine the outcome of the
federal action and provide valuable guidance to other courts facing DMA cases that involve the
same or similar forms of lease.

V. CONCLUSION

The District Court’s certified questions present dispositive issues in the federal action that
have not been addressed in any previous decision of this Court. The Court should accept the
questions for full briefing and argument on their merits.
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IN THE COURT OF C@I\MON PLEAS
FOR CARROLL COUNTY

RONALD EDWARD DAHL.GREN,; et al. , ' ST
L CaseNo. 13CVHR7445
Plaintiffs ‘
Judge Richard M. Markus
VL (Semng By Assignment)

BROWN FARM PROPERTIES, L.L.C. et al.

Defendants

FACTUAL AND PROCEDURAL HISTORY.
On February 11,2013, eight plaintiffs filed this case to quiet title for oil and gas rights

they inherited from their mother or grandmother. Three defendant landowners contend that

Ohio’s Dormant Mineral Act deemed that the family abandoned those rights which thénmerged

into the landowners® surface titles. The fourth defendant is-a developer that holds the plaintiffs”

leases for those oil and gas rights. Bach defendant filed an Answer with a Crossclaim or a

Counterclaim. The defendant developer supported the plaintiffs” claims.

Ohio adopted its Dormant Mineral Act as part of its Marketable Title Act'on March 22,
1989, and added significant procedural provisions by an amendment o June 30, 2006. The
parties agree that either the 1989 versién of the 2006 version of Ohio’s Dormant Minerals Act
governs their dispute. No one asserted ot sought to enforce an abandonment-claim while the

1989 version was in effect. This Court concludes that the 2006 version controls and denes the-

landowners’ abandonment claim, so the plaintiffs retain those rights..



On August 5, 2013, all parties jointly filed “Stlpulatwns of Fact” which provide;

ings 5o that: the only claims
; elief or quict ﬁﬂe and

nerals underlying “eftrxﬂesp tive properties, TEE A ite |
’ the fBHGng facts and request that the issue of the owner of he subject
‘minerals be finally decxded by the Cm:rt based upon the stipulated facts without
the'need of any trial. -

 Couirt’s decision.

‘Those factual stipulations provide the basis for this

On September 16, 1949, Carl E. Dahigren and Leota Peiry Dahlgren (husband and

wife) conveyed 225:59 acres in Carroll County to' William Lewis Dunlap, with a deed that

provided:

Excepting and reserving to Leora Perry Dahlgren all the oil and gas underlying
said premises together Wlth rights of way for pipe lmes and ingress and egressto
any drilling operations thereon and for the 1émoval of said ‘minerals from said

property.
By that deed, the Dablgrens severcd the subsurface title for oiland gas from the surface title for

that property. See Gill v. Fletcher (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahlgren did not convey her retained mineral rights to anyonﬂ ‘before her death on
March 13, 1977. Her will and resulting probate court orders vested her mineral rights in her

three-children, They:: are the lawful successors to Leora Dahlgren ‘s reserved rights, pursuant to

probate court Certlﬂcates of Transfer whxch her daughter 2 _': enly ﬁled Wxth the Carrell

- County Probate Court rather than the Carroll County Recorder’s Office. The Carroll County

' Probate Court issued a Certificate of Transfer for those oil and gas rights t
May 3, 1978.

Those reserved rights were not the subject of any title transaction that anyone recorded in




the Carroll County Recorder’s Office between March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dorniant Mineraly Act) and September 17, 2009 (the date when

Thete was tio drilling at, production from, ot storage of oil or gas on that préperty or any
property pooled with it heforeJuIyS 2012. The severed oil and gastitle was not sepatated from
the surface title on tax lists for the Carroll County Auditor or the Carroll County Treasurer. No

one filed a claim in the Catroll County Recorder’s Office for 6il or gas owsiership on the relevant

properties before oneoftheplmnmffsﬁled that elaim on April 12, 2012, -

The thtee defendant landowners are thie lawful successors to William Dunlap’s rights for
the relevant properties, pursuant to «mygfecmagd chiaing of title, In each of their chains oftitle
the deeds are expressly subject to the oil and gaé'tesmaﬁpn set forth in the deed recorded at
Violume 121, Page 300, which s th 1949 Dablgren deed.
| Two of thethree landowsier defendants first acquired their interests in the relevant
properties after the 2006 amendment to Ohio’s Dormant Mineral Act, so they did not and could
not have-asserted any abandonment claim before that amiendment. The remaining landowner

1ty by deeds in 1999 and 2002.

| his interestin relevant prop

defendant acquired
‘None of the defendant landowners tior any of theit respective predecessors in interests
ever asserted any abandonment for the rel¢vant mineral rights in any coust proceeding before

s.in this-case.

these landowner defendants filed their pleading
In 2009, each of the plaintiffs Teased their oil and gas interests for the relevant properties
to a developer who recorded those leases in the Carroll County Recorder’s Office in 2009 or

2010, and who later agsigned those leases 16 the defendant deveiopeiz




Tn March of 2012, one of the: defendant Jandowners sent the plaintiffs and the leaseholder
developer a “Notice of Owner’s Intent 16 Declare the Abandontrient of Minetal Interest {Ohio

¢

ties. There is no evidence that before

RewsedCodeSS()lSé)” for part of the relevant pr

them,

Withm 60 days after the landowners sent them a“Notice of Owiier’s Intent to Declare the
Abandonment of Mirieral Inferest,” five of the 61ghtp1amt1ffsﬁfed claims for their relevant
mineral interestsin the Carroll County Recorders® Office.

Ou September 3, 2013, the plaintiffs filed their Beief in Support ofRequest for Judgment,

On October 18, 2013, the three defendant landowners filed their Mation for Judgment and.

Suppotting Brief, and the defendant developer filed its Responsive Brief in Support of Plaintiffs

Request for Tudgment. ‘On November 1, 2013, the plaintiffi filed their Responsive Brief. The.

case is now ripe for this Court’s decision.

THE UNDERLYING A ARKETABLE TITLE ACT.

0. 1961 Ohio joinied a widespread tifle reform movement when it enacted its Marketable
Title Act as R.C. 5301.47-5301.56. In the Prefatory Note-for a ;laie;_,_prqpaged Uniform
Marketable Title Act, the Nationial Conference of c(ammxsswners on Uniform State Laws
explamed the general Ppurpose for those laws: |

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conducting title searches bagk not to the original ¢reation of title, but
fora reasonable period only. The Model Act s designed to-assute atifle searcher
who has found a chain of title starting with-a: document at least 30 years-old that
he need search no further back in the record. Provisions for rerecording and for
protection of persons using or occupying land are designed toprevent the
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poss1b1hty of fraudulent use of the marketable r,ecord title niles to oust true
owners of property,

The m@st contr@“vers;al issue wﬁh respect to mafket_able tl’de leglsla:imn is whether

search back for an mdeﬁmte penod’ for claims faﬂmg undsr the exc:eptwn

As originally enacted Ohio S Marketable Tltle Act govemed all mterests in land
inclading severcd mmeral mterests Tt relies on a.chain of tltle with a* ot” record no more than
40years-old. It included R.C. 5301 AT (“Deﬁnitwns”),Ss 01.48 (“Unbrokencham of recorded
title”), 5301:49 (“Record mafk‘etab}é title; exceptions”) 5301.50 (anor interests”), 5301.51
(“Preservation of interest™); 530 152(Canten‘tsofnﬂtwe)a 530153 (“Certain rights not
barred”); 5301.54 ("Effect of changesm law”); 5301.55 (“Liberal construction”), and R.C.

5301.56 (“Three year extension”). Between 1963 and 1989, the legislature'adopted various

armendmients 16 those sections, which are not relevant here.

Effective March 22, 1989, the legislature repealed and rewrote R.C. 5301.56 to create
Ohio’s Doriant Minerals Act. Eﬁecﬁ&a June 30, 2006, the legisiature amended R.C. 5301.56
by addmg procedures for a surface landowner to claim that a mineral rights hiolder has abandoned
those nghts and for the miseral rights holder to challenge that claim,

In their context it IS clear ﬂﬁat the legxsla‘tum has always mtendf-:d that the Marketable:

Title Act (R:C. 430'1....4':1*5301;.»55)_'=2nd'th33 Dorinant Minerals Act (R.C. 5301.56) are initegrated
title laws which should be read together whenever they were in effect,
Thus, R.C. 5301.47 provides definitions that apply to R.C, 5301.47 to 5301.56 fnclusive;

and R.C. 5301.54 restricts the effect of all those sections on other statutory provisions. More




significantly, R.C. 5301.55 directs;

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberally

construed to effect the legislative pyrpose of simplifying and facilitating land fitle
ansactions by ing persons fo rely on & record chain of title as described in

 Cade, subjeet only to such liniitations is appear in

The purpose of the Marketable Title Act is to, "simplify and facilifate Iand il s wtions by

in of title.” Collins v. Moran, 2004-Ohio-1381 (7" Dist),

allowing persons to tely on  récord oh

V20, quoting Semachko v. Hopko (1973), 35 Ohio App:2d:205; see also Pinkney v, Southmick
Investments, L.C., 2005-Ohio-4167 (8 Dist) at 31,

Both tﬁevMarke‘?abic Title Act and its Dottant Minerals Act component support reliance
on public documents rather than private cotimunications for title transfirs, For some purposes,

the Marketable title Act permits reliance on public documents outside the county fecorder’s
office: .
- R.C..5301.47 defines reliable public records that document title interests and transfers:
Asused in sections 5301.47 to 5301.56, inclusive of the Revised Code:

& #* L E ¥

(B) "Records" includes probate and otfie official public records, as well as records
in the office of the recorder of the county in which all or part of the land js sitoate.
' (©) "Recording," when applied to the official public records of the probate o ofher
court; includes filing, |

(F) "Title transaction" means any fransaction affecting title to any interest n land,
including title by will or descent, fitle by tax decd, or by trustee's, assignee's,
guardian's, executor's, administrator's, of sheriff's deed, or decree of any.court, as
well as warranty deed, quit olaim deed, or mortgage.
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R.C. 5301.48 defines the holder of an “Uinbroken chain of title” for an interest ini real

property and therefore.a “marketable title” for that interest to include () a person for whom those

‘public records show an unbroken chain of title for that interest which extends back for-at least
forty yeats, or (b) a person for whom those public records show an unbroken: cham of uﬁe for an

“interest that a document erea;ted mﬂam the precedmg forty yeats. Ifthe documents in that chain

of title specxﬁcally identify a recorded documeiit

hiat created an interest mthat propeity, the act
preserves that interest. R.C. 5301.49(A). Ali.ihterﬂ"e?stss- created before an ﬁnbrbhn chain of title

that extends back at least forty years which are not otherwise preserved by the ast are “null and

void” [R.C. 5301.50] and “extinguished” [R.C. 5301.49(D)].

Subject to specified exceptions, the holder of an interest with an unbroken chaiti of title
for at least forty years need not demonstrate () the creation of that interest mote than forty years
‘earlier, or (b) the termination-of any purported limitation on that intetest mote than forty years
catlier. The forty years ate measured back from “the time the marketability is being determined”
[R.C. 5301.47(E) and R.C. 5301.51(B)]; or “Is 1o be determined” [R.C. 5301.48]

R.C. 5301.51 and 5301.52 permit the holder to preserve an otherwise unprotected interest:
by recording  prescribed notice. Beforo the 2006 amendment that created the Dormant Minerals
Act, theleg;,slature repeatedly revised R.C, 5301.56 to provide additional threc year grace periods.
during which the prescribed notice could preserve that fnierest, which it 'ulﬁrﬁa‘tely extended to

December 31, 1976 [more than 15 years after the act’s effective date],

TWOVERSIONS OF THE DORMANT MINERALS ACT

Following the adoption of Marketable Title Acts, many states added special rules for the

termination of mineral rights, including temporary lease interests and permanent fee simple




ownership. Here again, the National Conferetice of Commissioners-on Uniform State Laws
explains that history in the Prefatory Note for its Uniformi Do: mant Interests: Act, which the

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involving mineral interests may take several diffrent
permits the lessee to enter the land and remove minerals for
time; ... . . A foe title or other interests in minerals

by severance.

A severance of mineral interests oceurs where all or & portion of mineral interests
are owned apart from the ownership of the surface. A sevérance may ocour in one
of two ways, First, a surface owner who also awns a i ral interest may reserve
all.or a portion of the minersl st upon transfer of the:surface. Tn the d
conveying the surface of the land to the buyer,
intetest in some or all of the minerals benesth the siirface, . . .

Second, a person who owns both the surface of the land and 2 mitieral initerest
may convey all ot a-portion of the mineral interest to another person. . ..
Severed mineral it sts may be owned iin the same manner as the surface of the

land, thatis, in fee simple.

Dormant mineral interests in general, and severed minera interests in particular,
may present difficulties if the ownei of the iriterést is hissing or unknown. Under-
the common law; a fee simple interest in land cannot be extinguished or ‘
abandoned by nonuse, and it is not necessary to terecord or to maiitain current
property records in order to preserve an ownership interest in minerals. Thus, it is
opearing in the public record may be the
document initially creating the mineral interest: Subsequent minera owners, such.
as the heirs of the original mineral owner; may be unconcermed about an
appatently valueless mineral interest and may not even be aware of it; hence their
interests may riot appea of record. If mirieral owners are missing or tnknown, it
may create problems for-anyone interested ini exploring or.mining, because it may -
be difficult or impossible to btain rights to develop the minerals. An exploration
or mining company may be liable to the missing or waknown ownets if
exploration or mining proceeds withoit proper leases. Surface owniérs are also
concerned with the ownership of the minerals beneath their propeity. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; this can effectively preclude development of the surface and
constitutes a significant impairment of marketability.

possible that the only documerit appearing in’

An extensive body of legal literature demonstrates the need for an effective means
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of cLemmg land titles of dormant mineral interests. Public policy favors subjecting
dormant mingral mterests to tetmmanon, and leglslatwe mtervenﬁen in the

stamtes to enablé teimmaﬁgn of dormanf '- =33 ': mterests and sor&e of the neaﬂy
two dozen states that now have marketable fitle dcts apply the acts to mineral
interests.

Nomzse A nmnber of siamtes have maée nanuse of a mmeral mterest far a tem; of

dic ; i"f ig to determme the fact: of ronuse: It also precludes long-tenn:
holdmg of mineral fights for such purposes as firture development, fiuture price
inereases that will make development feasible, or assurance by a conservation
organization or subdivider that the rmnﬁral tights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute. . ... .

Recording. Another approach found in s¢veral Junsdwtlons, as well as in USLTA
[Uniform Simplification-of Land Transactions Act], is based on passage of tlme.
without recording. Under this. appmaﬁh amineral interest is extinguished a certain
period of time after it is técorded, for example 30 years, unless duting that permd
anotice of intent to preserve the interest is recorded. The virtues of this model are
' Th&t 1it nables clearing of ﬁ”tle on the basis Gf facts in the recnrd and Without Tesort

; ssibility that achvely producmg nnneral nghts wﬂl be lost thmugh
madvertent failure to record a notice of intent to preserve the mineral rights. The -
recording concept is useful, however, and should be a key element in any dormant
mineral legislation.

# * % *

Constitutionality. Constitutional issues have been raised concerning retroactive
application of 4 dormant mineral statute to existing mineral interests. The leading
case; Texaco v. Short, 454 U8, 516 ( 1982), held the Indiana dormant mineral
statute constitutional by a nartow 5-4 margin. The Indiana statute providesthata
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mineral tight lapses if it is not used for a period of 20 years and no feservation of
rights is recorded during thét time. No prior notice to the mineral owner is
required. The statute includés a two-year grace period afier enaots ent
during which notices of preservation of the mineral interest ‘may be recorded.

A combination nonuse/recording scheme thiis satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements

of the various states is not clear; Comparable dormant mineral legislation has been
voided by several state courts for failure to safisfy state due process requirements,
Uniform legislation, if it is to succeed in all states where it is enact , will.

be clearly constitutional under various state standards. This means that some sort
of prior notice to the minetal owner is most likely necessary, .

For Obio, both the 1989 version and the 2006 version of the Dormant Minerals Act create _,
statutory conditions when the owner of subsurface minerals rights is “deemed” to have

ights. Both versions designate those conditions by excluding circumstances

abandoned those 1

whe thé owner isnot-deemed to have abandoned them. In the 1989 version, R.C. 5301.56(B)(1)

designated conditions that denied or disqualified a statutory clainy that'a mineral rights owner

abandoned those rights:

(B)(1) Any mineral interest held by any person, other than the-owner ofthe
surface of the lands subject 10 the interest, shall be deemed abandoned and vested
in the owner of the surface, if nonte of the following applies:

(a) The mineral interest is in coal, orin mining ot other rights pettinent to or
exercisable in connection with an interest incoal, as deseribed indivision (E) of
section 5301.53 of the Revised Code. However, if a ntineral interest includes both
coal and other minetals that are not coal, the mineral interests that are fiot in coal
may be deemed abandoned and vest in the owner of the surface of the tands
subjeet to the interest.. ’

(b) The mineral interest is hield by the United States, this state, or any political
subdivision, bedy politic, or agency of the United States or this state, as described

in division (G) of section 5301.53 of the Revised Code. -
(c) Within the preceding twenty years, one or mote of the following has occutred:

(i) The mineral interest has been the subject of a title transaction that has been

filed or recorded in the 6ffice of the county recorder of the courity in which
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the lands are located.

(iii) The mineral interest has been used i
by the holder.

(iv) A drilling or mining petmit has been issued to the holder, provided that
~an affidavit that states the name of the permit holder, the permit pumber, the
type of permit,and a legal description: of the lands affected by the permit-has
been filed or recorded, in decordance with section 5301.252 of the Revised
Code, in the office of the ceunty tecorder of the county in which the lands are
located.

() A clain to preserve the mineral interest has been filed in accordance with
division (Cyof this SeCtI

{vi) In the case e;t‘ a separatcd toineral interest, a separately listed tax parcel
number has been created for the mineral interest in the county. auditor's tax
list and the county ireasuser’s duplicate tax list in the county in which the
lands are locatéd..

The 1989 version provided a three year grace period after its :@ffecﬁ%fsdaﬁe for any of the

disqualifying: condmons (mcludmg the ﬁlmg of a mmez‘al nghts elaim) to preclude abandonment
R.C. 5301, 56(B)(2)

The 2006 version designates the same conditions that deny or disqualify a statutory claim
that the owner of subsurface mineral tights abandoned those rights. Thecmmai difference
between the 1989 version and the 2006 amended version of the Dormant Minerals Act is the

presence in the 2006 version and the absence in the 1989 version of any express provision for its
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implementation,
For the 2006 version, the Act provides procedures for a surface owner to regain severed

urface mineral rights in the sbsenice of those specified circuims tances. To terminate any

subsm'face nghts the sm'face owner must n,otl,fy e#ich subsurface holder that he or she mtends 10

} r miust file

declare that mterest abandoned [R.C 530]: 56 (EX(1)] and thhm ty days th y

an affidayit ofaba:ndunmentvnth theapphcable county recorder [R.C. 5301.56 (E)2)]. The

iy,

‘notice must identi

y the allegedly abandoned subsurface rights and assert the statutorily defined
inactivity [R.C. 530156 (F)]: The affidavitof sbandonment must confinnthe notice and allege
the statutorily defined abandonment [R.C. 530156 (GY].

The 2006 version provides procedures for the subsurfice owner to oppose the surface

owmer’s notice by filing within sixty days thereafter a claim to preserve those rights [R.C.

530156 (H)(1)(2)] or an affidavit that disputes the statuterily defined abandenment. [R.C.
S30L.56:(E(1)(b)] If the subsurface holder fails to file either of those - documents within that
| time, ﬂlerec@rdershall memorialize those events and thereby vés{‘thef sutface owner with that -
subsurface holder’s rights. [R.C. 5301.56 (H(2)]

By contras
for the smfaccownﬁrthotaﬁr the holder of any subsurface mineral rights about an abandoniment -

» the 1989 version of Ohio Dormant Mineral Act did riot include.any provision

claim before or after the alleged abandonment, or fo file anything with the country recorder or
anywhete else.. It provided nio-procedure for the holder of subsutface rights to.contest their
alleged abandonment, and no progedure for anyone fo record the abandonment anywhere,

The 2006 version for R.C. 5301.56(B)(3) permits the surface owner to send the holder of

any subsurface mineral rights an abandonment nofice whenever none of the statutorily defined

12




ifying events-occurred within twenty years preceding that riotice. The 1989 version of

twenty years

R.C. 5301.56(B)(1)(c) provided for its appi‘-iéatidﬁ:' less: “Within the precedin;

ing the event from which it meastires

-one or'Hore: ofthefonawmghas occurred,” without specify

ing twenty years. Inlieu of the 1989 version’s three year grace penbd after the

the precedin

statute’s effective daiefar the mineral nghts holderto estabhsh 3: ny of the disqualifyi g events.
{including a filed-claint), the 2006 version permits the taineral rights holder to file that claim

& owner notifies him of the claimed abandonment;

ithin 60 days after he surfa

Nothing in either the 1989 version or the 2006 version denies that the Marketable Title
Act (R.C. 5301.47-5301,55) remains applicable o mineral rights, at least to the extent that the
Dormant Minerals Act does not expressly provide ifferently,

In this case, the surface landowners assert (a) that the 1989 version established the
claimed abandonment automatically when none of the disqualifyinig events ocoutred within
twenty years preceding its effective date or the theee year grace period; and (b) that the
abandonment was commplete before the 2006 amendment required different procedures o assert
ot confirmit. ‘

By contrast, the holders of the reserved mineral rights and the developer who holds their

leases contend (a) that the 2006 version controls the abandonment procedures here because the

landowners first asserted any abandonment after 2006, (b) that the landowners have not complied

with the procedures required by the 2006 amendment becanise they never filed the required
abandonment affidavit which permitted them to contest that elaim, and (c) that the 2006 version
precludes abandonmient becaunse disqualifying events oecurred after 2006..

Counse] have not cited any appellate decision that decides whether or when to apply the
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1989 version of R.C. 5301.56 for an abandonmenit claim filed after the 2006 amendment, But
see Dodd v: Croskey, 7" Dist. No. 12HAS, 2013-Ohio-4257 (Sept, 23, 2013)(applying the 2006
Version 10 évents that arose before its enactment without discussion of that chojce). This coutt
has found none, |
After careful consideration, this Court agrees with the holders of the subsurfice thineral

angiiage, this Court ban@lude_s"ﬂxatftliei};f9’89veﬁsion o

Jimpliedly required implementation before it finally settled the parties’ rights, at least by.a

y-to challenge ifs validity, i not'by

tecorded abandonment claim that permitted the adverse pa
anappropriate court proceeding to confirm that abandonment. Circumstances that support a
claimed right do not by themselves providea completed remedy. Absent any implerientation or
enforcement of claimed abandonment rights before the 2006 amendment, the landowrier

defendants must comply with thapmcedmes which the Zﬂﬂéamenent requires,

First, the surface owners’ interpretation of the 1989 version conflicts with “the legislative
purpose of simplifying and facilitating land title transactions by allowing persons to rely.on a
record ghain of title a8 described in Section 5301.48 of the Revised Code.” R.C.5301.55. The

‘county recorder’s records would not reveal some disqualifying conditions that prevent statutory

abandonment. See R.C. 5301.56(B)(3)(c)(*The mineral inferest has been used in underground
gas storage operations by the holder”); 5301 S6BY3YH(“In the case of a separated mineral
interest, 4 separately listed tax parcel number has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located”). A tiﬂe‘-.eXaminer might well find the recorded Dahlgren deed with its A

reservation of mirntetal rights, without any record that shows whether the Dahlgrens or their

14




descendents preserved ot abandoned those rights.
Second, interested parties could dispute compliance with disqualifying conditions,

without filing anyt

ing in the recotder’s office. Hence, reliance oti the recorder’s records to:
‘establish or avoid abandonmetit requires at leasta recorded document if not judicial
confirmation.

hird, “[fJorfeitures are not favored by the law. The law requires that we favor individual

property tights when interpreting forfeiture statutes." Ohio Dept. of Liguor Control v. Sons of

Jraly Lodge 0917 (1992), 65 Ohio $t.3d 532, 534, quoted at Sogg v. Zurz; 2009-Ohio-1526, 121
Ohio St.3d 449, 99; see also State v. Lilliock (1982), 70 Olio $t.2d 23; 25; Dodd v. Croskey,
supra, at 935.

Fourth, the Dormant Minerals Act employs considerably less conclusive langnage than

ihie Marketable Titfe Act fo ferminafé ftle inferosts. The Marketable Title Act establishes that the
improtected rights are ‘null and void” or f&;xlie 1, while the Dormant Minerals Act
provides that ﬂley.axe?":deem@diﬁal‘mnned.” Compare R.C. 5301.50 and R.C. 5301.49(D) with
R.C. 5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly
suggests that it provides standards but does not resolve the issue. ‘Compare Blaitv. Hamilton
County Bd. of Revision; 2@39-011%0‘-5250, 123 Ohio St:3d , §22; In Re Washingion, 2004-Ohio-
6981, 10% Dist. No. 04AP429, 923.

Fifth, the landowniers® interpretation of these provisions creates the anomaly that mineral
rights are deemed abandoned when the owner hds a stattorily preserved récord marketable title.
In this case, for-example, the plaintiffs have a record matketable record title from the probate

court’s Certificate of Transfer less than forty years earlier, pursuant to R.C. 5301.47(A) and R.C.

15




5301.48; which the defendant landowners’ own deeids have preserved pursuant to:R.;_(;:. 5301.49 o
and R.C. 5301 51, See See Toth v. Berks Title Ins. Co. {1983); 6 Ohio St.3d 338, syllabus;
Heifier v. Bradford (1983), 4 Ohio St. 349, syliabus.
Sixth, this Court doubts that statutory abandonment is constitutionally-enforceable
. without giving the adverse party an opportunity to dispute the relevant claitms; n Texaco v. Short
(1982), 54U.8. 516, the federal Supreme Court ruled that Indiana’s Dotmart Minerals Act
satisfied federal constitutional protections when a mineral owner lost his rights in specified
circumstances without giving that owner advance fiotice. But the same ‘opinion stated at 533~34
The question then presented is whether, given that knowledge; appellants hada

constitutional right to be advised -- presumably by the surface owner - < that their
20-year period of nonuse was about to expire;

swering this question, it is essential to recognize the difference betWeen the
selfiexecutmg feature of the statute and a subsequent judicial deter titiatic
‘jpart:lcular lapse did, m faet, ocmm Asnoted‘by appeiiants, ;no speac“ éin@ﬁcﬁ neecf

arties and a prior opportunity to ibe heard -
_(underhmng emphasis added)

Withotit advance netice and an opportunity to-be heard, statutoty abandonment may
violate Art. I, Sec. 19'of the Ohio Constitution (“Private broperty shall ever bé held inviolate™),
even if it does not violate federal consmtutmnal provisions. However, we need #iot defermine
whether statutory abandonment without prior notice satisfies that provision ¢f the Ohio
Citutmn where other considerations reach the same resiilt without-addressing that coricern.

In any event, Due Process requirements in both the federal and state constitutions

unquestionably mandate notice and an opportunity to respond before a dispute about those rights
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(underllmng emphasm added) T

Without advance notice and an-opporturiity
violate Art. T, Sec. 19 of the Ohio 'Con’stiﬁltitm (“Private property shall ever be held inviolate);
even if it does.not violate federal constitutionial provisions. However, we need not determine
whether statutory abandonment without prior noties satisfies that provision of the Ohio

Constitition where other considerations reach the same result withiout addressing that concern.

~ In any event, Due Process requirements in‘both thie federal and state constitutions

unguestionably mandate notice and an opporturity to respond before a dispute about those rights
can be resolved.. Courts should construe statutes in the masner that best confirms their
-constitutionality. Mahoning Education dssociation of Developmental Disabilities v. State
Employment Relations Board, 2013-Ohio-4654, 719; State v. Carnes, 2007-Ohio-604, 1"
Dist.) ‘

For the purposes-of this decision, the court accepts the defendant landowners® argumont

that the 1989 version of Ohio’s Dormant Mineral Act desiied the plaintiffs’ mineral rights

abandoned if none of the disqualifyying conditions existed within twenty years before March 22,
1989 (the act’s effective date) or before March 22, 1992 (the statutory grace period). See Riddel
v. Layman, 5™ Dist. No. 94CA114.(July 10, 1995). However, at most the absence of those
conditions created an inchoate right; it could not and did not transfer ownership without judicial
confirmation or at least an opportunity for the disowned party to contest their absence or the

effect-of their absence.
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itrary and uiisupportable assumption that their failure to develop those minerals meantthast

they deliberately abandoned them forever. Could the legislature deem that a.surface property
-owner abandoned his title if hie failed to develop an empty ot for some arbitrary-interval? The
federal Supreme Court’ s decisionin Texaco v. Short, supra, may answer: “Yes.” Bit the

 gwner must have an opportunity to dispute that result,

property

Each of' the plamhﬂ’s Ieased h:s or her oil and gas interests for the relevant properties to a
developez who recorded those Jeases inthe Carroll County’ Rccorder s Office in 2009 or2010.
Those recorded leases are “title transactions” that preclude any deemed ,aban&qnment forthe -
plaintiffs’ mineral interests pursuant to the 2006 versjon of R.C. 5301.56(B)(3)(a).

Within 60 days aftera landowner sent them a “Notice-of Owner’s Intent to Declare the

.Abandomnent of Mineral Interest,” five of the. Sight plaintiffs filed statutorily sufficient claims

ity Recorders’ Office. Those recorded

for their relevant niineral interests i the Carroli Coit

ed abandomnenf for their interests and the interests of all thé remaining

plaintiffs

Two of the lafidowner defendants never complied with R.C; 5301 56(E)(1) by sending or
. publishing niotice to “each holdér” of the allegedly abandoned mineral inferests, None of the
defendant landowners ever coriplied with R.C. 5301 S6(E)2) by filing an “affidavit of
abandonment” in the Carroll County Recorder’s office. ‘Without those notices or affidavits, those
landewners failed to invoke the abandonment procedures which the 2006 version requites o

assert an abandonment claim.
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Tes mﬁaosenghts for each relevant property, and this judgment shall not serve that purpose:

I this case, the following deféndants own the relevant properties: Brown Farm
Properties, LLC, Brian L. Wagner, and Thomas Beadell.

Inn this case, Chesapeake Exploration, LLC is the ciirrent holder of assigned leases and the |
defendant developer for the plaintiffs’ oil and gas ownership on the relevant properties. |

This Court determines and declares that each of the eight plaintiffs retaing his of her

respective interest
Complaint and its attachments.
This Court quiets ownership-and title to those mineral rights in the plaintiffs.and not in

the surface landowner ﬁefendants.-;

its surface o(w;nership.for those properties.

holder of recorded and assigned leases to those oil and gas rights.

Within sixty days after this Court files its judgment with the Clerk of the Carroll County

Common Pleas Court and any subsequent appeals from that judginent are exhausted, each:of the

plaintiffs or theit counsel shall file a copy of this Final Opinion and Judgment in the Carroll
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County Recorder’s Office, together with a claim that satisfies R.C,5301.56( C)(1).
The plaintiffs shall tecover the costs of this case, not including attorney fees of litigation

Common Pléas Court for this ‘matter..

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

27
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EXHIBIT B




PROPONENT TESTIMONY ON BEHALF OF

Ohio presently has a Marketable Title Act, R.C. 85301.47 et
seq., which became effective September 29, 1961. It was anended
September 30, 1974 to exclude any right, title, estate or interest
in coal and ©oal mining rights from operation of the 2ct. Sasction
5301.48 of the Act states that a person has a marketable title to an
interast in land if he has an unbroken chainm of record title for a
period of not less than 40 years. Chain of title is then defined by
two clauees, the first of which states the case whers the ¢hain of
title consists of only a single instrument or transsction and the
second where it consists of two or nore instruments or
transactions. The Act provides that the raquisite chain of title is
only effactive if nothing appears of record purporting to divest the
clainant of the marketabls title.

L)

The obvious purpose of the Marketable Title Act iz to simplify
land title transactions by making it possible to determine
marketability through limited title searches over some reasonable
pericd thus avoiding the necessity of examining the record back to
the patent for sach new transaction. This is obvicusly a lsgitimate
and desirable objective but in the absence of epecific statutory
authority, interests created and interests appearing in titles prier
to that pericd would not necessarily be eliminated and would
continue €0 be an impediment to maxketability. Harketable Title
Acts do not curs and validate errors or irregularities in
conveyvancing instruments but bar or extinguish interests which have
been created by or result from irregularities in instruments
recorded prior to the period prescribed by the statute and thereby
free present titles from the effsct of those instruments. In this
very general sensa, the Marketable Title Act iz curative in
character.

The Ohio ¥arketable Title Act was based on the model Marketable
Title Act which was drafted by Profsssor Lewis M. Bimes and
Clarsnce B. Taylor as part of the Michigan research project, a
comprehensive study underisken to set up standard gtatutory language
to provide for the simplification of real sestate convevances. A&t
the time of that study inm 1959, there were ten Marketable Title Acts
in effect, including Michigan®s. The Michigan Act, which had been
in effect for 1% years and subjectad to considerabls testing and
experience, appeared to be the best plece of draftsmanship and
embodisad the most practical approach for attaining the desired
obiective. The Michigan Act served as the bazis for drafting the
model Act. The Chic Harketable Title Act was the tenth Harketable
Title Act enacted after the Michigan study and was patiterned
directly from the model Act.

It is apparent from the lagislative history of the Ohio
Marketable title Act and subsequent interpretation by courts ang



practitioners since its cnactment that it was the general intent of
the act to-apply to mineral interestsm except cosl. Simes and
Taylor, in their Model Act, pointed out that the single principal
provision in the Marketable Title Act which makes it ineffective to
bar dermant mineral interssts is the provision that the racerd title
is subject to such interest and defects as avs inherent in the
suniments of which the chain of record title is formed. This
rovision is included in the Model Act, a8 well as the Michigan and
ohic Acts. From 3 practical standpoint, any refersnce in the
recorded chain of title to previcusliy-crested minersl interssts BaYy
sarve to keep those interests aslive. 7This issue was the subject of
Heifner v, Bradford, 4 0.S. 3& 49 {1883). In that case, the trial
sourt upheid the validity of a ssvered mineral interest which was
based upon transactions in & chain of titls separate from the title
claimed by the possesscr of the surface intersst, Ths severed
nineral chain, however, contained trammactions recordsd during the
40~-year period prescribed by the 3ct and the court held that
transactions inherent in muniments of title during the period
constituted a separate recognizable chain of titie entitled ¢o
protection under the 2ct. Ths Appellate Court reversed in &
decision scknovwledging the fact that a precise reading of the
statute upheld ths trial court's decision but relied on legislative
histoxy to the effect that it was the imtent of the drafters to
extinguish severed mineral interests.

The Ohie Supreme Court overruled the Court of Appeals based upon
& strict reading of the statute. Due to this chvicus limitstion in
the act, recognized by Simes apd Taylor and highlighted by Neifner,
it would appear that the oOhie Harketasble Titls Act is not generally
esffective as a means of elininating severed mineral interests,

Az a general principle, minersls ars not desmed to ba capabls of
being abandoned by 3 non-user uniess they are astually possessed.
Ohio is in the ssjority of jurisdictions which held that & sevsred
interest in undeveloped mineralis doos not congtitute possession.
Hichigan's legiglators recognized the importance of including
minerals in those defects and errors which should be eliminated by
operation of time and non-use. The Michigan Act and the ¥odel Ack
provide an additional mechsnism for the glimination of dormant
mineral interests which, when used in conjunction with the
Marketabls Title Ac%z, is effective in acwomplishing this geal.
Undar the Hichigan Act, owners of seversed mineral interasts arse
required to file notice of their claims of interest within 20 vears
after the last use of the intavest. 2 thrae-yvear gracs pericd was
provided for inizial f£iling under the Michigan Act. Any severed
Bineral interest desmed sbandsned or axtinguished as a result of the
application of the Michigan Act vests in the owner of the surface,

The major distinction bestwsen the proposed bill Zor
consideration by the Ohic legislatura and the Hichigan 3ct is that )
the Hichigan Act appilies only to interssts in oil and gam, It iz :
spparent from the 1574 amendment of the Ohic Marketabie Pitis Aet i
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that the chie Legislature has deemed it advisable for the Marketable
Title Act to apply to all mineral interests axcept coal. The
proposed Chio Dormant Mineral Act has been drafied to conforn to the
Ohioc Marketable Title act and apply to any mineral interest except
an interest in coal as defined by §53061.53 {Z) of the Marketable
Title Act. The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court im Heifner of
terminating unused mineral interssts not preserved by operations,
transfers or a filing of notice of an intent to preserve interest,

- The propesed bill alsze contains the essential elenents
recomended by the National Conference of Commissicners on Uniform
State Laws at its annual confarence in Boston in August, 1986, I
have enclosed a copy of the Uniform Dormant Mineral Intsrests Act
with prefatory notes and comments for your review.

California, Iilinois, Indiana, Hichigan, Hinnesots, Hebraska,
Horth Carelina, North Dakota, Oregon, Pennsylvania, South Dakota,
Tennessee, Virginia, Washington and Wisconsin all have adopted
Dorpant Mineral Acts. All but Pennsylvania, Virginia and Tennessee
have companion Marketable Title Acts.

I believe that enactment of the Dormant Hineral Act will
encoyrage the development of minerals in Ohio which have bean
previcusly ignored due to defecks im title. The development of
minerals would lead to severancs £ax revenues and enhance the
economy of areas of the stats which may have no other source of
revenua production.

I feal that companies engaged in the development of minerals ag
well as owners of property sublect to title defects not cured by the
Marketzble Title Act would benefit from the endctment of ths
proposed dorment minerals statyts,

This testimeny was prepared and Presented by William J.
Taylor, attorney and partner in Rincaid, cultice & Geyer,
50 Worth Fourth Street, Zanesville, Ohio 43701, (614}
454-2821. Mr. Taylor's practice invelves extensive
nineral title work and his fiwm repregdented the prevailing
party in Heifper v. Bradford, the isading ohio Suprens
Court cage desling with the Ohioc Marketabls Title Act. He
frequently lacturss and writes articles involving minersl
title topies, including “Practical Mineral Title Opinions®
and *The Effects of Foraclosing on 0il and Gas Leagpes®
published by the Fastern Mineral Law Foundation. He is a
nember of the ohic State Bar Association Natural Rescurces
Commitise, the Federsl Bar Associstion Committes on
Natural Resources, and the lLegal Committes of the Ohls Gil
and Gas 2ssociation.
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UNIFORN] DORMANT MINERAL INTERESTS ACT
PREFATORY NOTE

Nature of Mineral Interests

Transactions involving mineral interests may take several
different forms. A lease permits the lessee to enter the land
and remove minerals for s specified peried of time; whether a
lease crestes a separate title to the real estate varies from state
to state. A profit is an interest in land that permits the owner
of the profit to remove minerals; however, the profit does not
entitle its owner to possession of the land. A fee title or other
interests in wminerals may be created by severance.

A severance of mineral interests occurs where all or a
porticn of mineral interests are owned apart from the cwnership
of the surfsce. A severance may occur in one of two ways.
First, a surfere owner who also owns a mineral intevest may
reserve all or s portion of the mineral interest upon transfer of
the su¥face. In the desd conveying the surface of the land to
the buyer, the ueller reserves a mineral interest in some or all
of the minerals benaoih the surface. Certain types of ssliers,
such as railroad companies, often include a reservation of
mineral interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land
and a mineral interest may con all or & portion of the mineral
interest to ancther person. Tﬁs practice is common in areas
where minerais have besn recently discovered, because many
landowners wish to capitalize immediately on the speculstive value
of the subsurface rights.

Seversd mineral interssts may be owned in the same
manner a8 the surface of the land, that i3, in fee simple. In
some jurisdictions, however, sn ofl snd ges right (as opposed to
an interest in nonfugscious minersis) is 8 nonpossessory interest
{an incorporeal hereditament).

Potentisl Problems Relating to Dormant Minersl Interests

Dormant minersl interests in genersl, and severed mineral
{nterests in particulsr, may present difficulties if the owner of
the interest i miseing or unknown. Under the common law, &
fee simple interest in land cannot be extinguished or abandoned
by nonuse, and i is not necessery to rerscord or to maintein
current property records in order to preserve an ownership
interest in minerals. Thus, it is possible that the only document
asppesring in the public record mey be the document initially
creating the mineral interest. Subsequent minsral owners, such
g8 the heirs of the original mineral owner, may be unconcerned
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gbout an apparently valueless miners! interest and may not even
be gware of it; hence their interests may not appesr of record.

if mineral owners are missing or unknown, it may create
problems for anyone interested in exploring or mining, because
it may be difficuilt or impossible to obtain rights to develop the
minerals. An exploration or mining company may be Hable to the
missing or unknown owners if exploration or mining proceeds
without proper leases. Surface owners are also concerned with
the ownership of the minerals benesth thelr property. A mineral
interest includes the right of reasonable entry on the surface for
purposes of mineral extraction; this can effectively preclude
development of the surface and conatitutes a significant
impairment of marketability.

On the other hand, the owner of & dormant mineral
interest is not motiveted to develop the minerals since
undeveloped righis may not be taxed snd may not be subject to
loss through adverse possession by surface cccupancy. The
greatest value of a dormant miners! interest to the mineral owner
may be its effectual {mpairment of the surface estate, which may
have hold-up velue when a person seeks to sssemble an
unencumbered fee, Even if one owner of a dormant mineral
interest is willing to velinguish the interest for a reasonable
price, the surface owWner may find it impossible to trace the
ownership of other gractional shares in the old interest.

An extensive body of legal literature demonstrates the
need for an effective means of clearing land titles of dormant
mineral interasts. Public policy favors subjecting dormant
mineral interests to termination, and legisiative intervention in
the continuing conflict between mineral and surface interests may
be necessary in some jurisdictions. blore than one~-fourth of the
states have now enacted special statutes to enable termination of
dormant minersl interests, and some of the nesrly iwo dozen
states that now have marketable title acts apply the acts to
mineral interests.

Approaches 1o the Dorment lMinersl Problem

The jurisdictions that have attempted to desl with dormant
minerel interests heve adopled & wide varlety of solutions, with
mixed success. The basic schemes describad below constitute
some of the main approaches that have besn used, although many
states have adopted variants or have combined features of thesa
schemes.

Absndonment. The common law concept of abandonment of
mineral Interests provides useful relief in some gituations. As a
genersal rule, severed mineral intevests that eve regarded as
separste poRSERSOLrY estates are not subject to ebandonment .

But less than fee interests in the naturs of a lsass or profit may
be sublect to sbandonment. in some jurisdictions the scope of
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the shandonment temedy has been nroadened to extend 1o oil and
gas rights on the basis that these minersis, being fugecious, sre
ownad in the form of an incorporesi hereditament, and hence are
subject to abandonment.

The abandonment remedy is lmited both in scope and by
practical proof problems. Abandonment requires 2 difficult
showing of intent to abandon; nonuse of the mineral interest
sions iz not sulfictent evidencs of intent to sbandon, Howaver,
the remedy iz useful in some situations and should be retained
slong with ensciment of dormant mineral legislation.

Honuse. A number of statutes have mede nonuse of a
miners] interest for a term of years, ... 20 years, the basis
for termination of the mineral interest. Such 8 statute in effect
makes nonuse for the preseribed period conel isive evidence of
intent to abandon.

The ponuse scheme has sdventages and dlgadvantages. I8
major attraction is that it ensbles extingulshment of dormant
interests solely on the pasis of nonuse; proof of intent to
sbandon is unnecessary. 1ts mejor drawbacks are that it
requires resort to facts outside the record and it requires &
judicial proceeding 10 datermine the fact of nonuse. It also
preciudes long-term holding of mineral rights for such purposes
as future development, future price increases that will make
development feasible, oF assurgnes by & conservetion
organization orf subdivider that the sineral rights will not be
exploiied.

The nonuse eoncepl should be incorporated in any dormant
mineral statute. Even a stetute based exclusivaly on recording,
sueh as the Uniform Simplification of Land Transfers Aot
(USLTA) discussed below, does not terminste the right of &

rson who has an actve legitimate minersl {nterest but who
through inadvertence {sils to record.

23

Recording. Ancther spproach found in seversl
uris ong, as well as In USLTA, is based on passege of time

without recording. Under this approach 8 mineral interest 18
extinguished a certain peried of tme after & is recorded, for
example 3¢ years. unlegs during that period & notice of injent o
preserve tha interest is recorded. The virtues of this model are
that it ensbles clearing of title on the basls of facts in the
record and without resort to judiciel ection, and it keeps the
secord mineral ownership current. It major disadvantages are
that it permits an insctive owner to preserve the minersl rights
on 8 pursly speculstive bagis and to hold out for nuissnce money
indefinitely, and it crestss the possibiiity that sotively producing
mineral rights will be lost through inadvertent failure to record
a notice of infent o preserve the mineral rights. The recording
concept is useful, however, end ghould be & key slement in any
dorment mineral legislation.
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Trust for unknown mine
epproach 1o proteciing the rignis of mineral owners is found in @
number of jusisdictions, based on the concept of a trust fund
sreated for unknown minersl owners. The basic purpose of such
statutes is to permit development of the minerale even though
not all mineral owners can be located, paying into a trust the
ghave of the proceeds silocabls io the absent swners. The
agefulness of this scheme is Hmited in one of the main situations
we sre concerned with, which is to enable surface development
where thers is ne substantisl mineral value. The committee has
concluded that this concept is beyond the scope of the dormant
mineral statute, sithough it could be the subject of a subseguent
act.

ral owners. A quits different

Eseheat. A few states have treated dormant minerais as
shandoned property subject o escheat. 'This concept is similar
to the trestment given personal property in the Uniform
Uneclsimed Property Act. This approsch has the same
shortcomings as the trust for unknown mineral owners.

Constitutionality. Constitutionsl issues have been raised
concerming Petroscuve application of & dormant mineral sistute to
egisting mineral interests. The leading case, Texaco v, Short,
454 U.S. 516 (19823, held the Indiana dormant Winersl siaiuie
constitutional by & narrow 5-4 margin, The Indiana statute
provides that a mineral right lapses if it is not uaed for & pexiod
of %6 years and no reservation of rights is recorded during that
time. No prior notice to the minezal owner is reguired. The
statute includes a iwo-year grace pericd after ensctment during
which notices of preservation of the mineral interest may be
recorded.

A combination nonusefrecording scheme thus gatisfles
federal dus process requirements. Whether such a scheme would
satisfy the due process requirements of the various sistes is not
clear. Compareble dorment mineral legislation hes been volded
by geveral siste courts for failure to satisfy stste due process
requirements, Uniform legisiation, if it is to sugesed In all
states whera it is enscted, will need to be clearly constifutional
ender various state stendsrds. This means that some sort of
prior notice to the miners] owner is most lkely necessary.

Draft Statute

A combination of approaches appears to be best for
uniform legisiation. The polities of this sres of the law are
guite intense in the mineral producing ststss, and the positions
end interests of the various pressurs groups differ from staie to
state. It should be remembered that the Jdormant mineral portion
of USLTA was fait to be the most controversial espect of that
8ot
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A statute that combines a number of different protections
for the minersl cwner, but that still ensbles termination of
dormant mineral rights, is likely to be the most successiul.

Such & combination may alzo help ansure the constitudonslity of
the act from siate o state. For these ressons. the draft ststuie
developed by the committes consists of 8 workable combination of
the most wigely socepled approaches found in jurisdictions with
existing dormant mineral legisiation, together with prior notice
protection for the mineral owner.

Under the dreft statule, the surfsce owner may bring an
action to terminete & minsral interest that has been dormant for
20 years, provided the record slse evidences no getivity
involving the minersl snterest duwing that period. the owner of
the minersl interest fails to ‘record & notice of intent to preserve
the minersl interest within: that peried, snd no ieXes are paid on
the minersl interest within that pericd. Te protect the rights of
s dormant minersl owner who through insdvertence fsils to
pecord, the statute ensbles late recording upon payment of the
ltigation expenses incurred by the surface ownser; this remedy
ija not avsilsbie to the minersl owner, however, if the minersl
interast has been dormant for more than 49 years (l.e., there
hes been no use, taxation, oF recording of any kind sffecting
the minerals for that periad). The gtatute provides & two-year
grace period for owners of mineral interests o record a notice of
intent to preserve interests that would be immediately or within
& short pericd affected by enaciment of the statute.

Tnis procedure will assure that sctive or vaiusble mineral
interests are protected, bt will not place an undue burden on £
marketability. The combination of protections will help snsure
the fairness, as well as the constitutiensiity, of the statute.

LN S,

The commitiee belleves that clearing litle to resl property
should not be an end in itself and should not be achisved gt the
expense of & minersl owner who wishes 4 retein the minsral
interest. In many cages the interest was negotisted and
pargained for and represents & substantisl investment. The
objeetive is to clear tfitle of worthiess mineral interests and
minezal interests about which no one cares, The draft statuts
embodies this philesophy.
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UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

{8} The public poliey of this State is to enable and
encourage marketability of real property and to mitigate the
adverse effect of dormant mineral interests on the full use and
development of both surface estate and mineral interests in real
property.

{b} This [Act] shall be construed to effectuste its
purpose to provide a means for termination of dorment mineral
interests that impair marketabillty of real property.

COMMENT

This section is o legislative finding end declaration of the

substantial interest of the state in dormant mineral legislation.
SECTION 2. DEFINITIONS.
As used in this [Act]:

(1) "Mineral interest® means an interest in a mineral
estate, however created and regardiess of form, whether
sbeolute or fractional, divided or undivided, corporesl or
incorporeal, including a fee simple or any lesser interest or any
kind of royaity, production payment, executive right,
nonexecutive right, leasehold, or len, in minerals, regardiess of
character.

(2} "Mineraiz” includes gas, ofl, coal, other geseous,
liquid, and solid hydrocarbons, ofl shale, cement meteriel, sand
and gravel, road materisl, bullding stone, chemical substance,
gemsione, metallic, fissionable, and nonfissionable ores. colloidal
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end other clay, stesm and other geomermal resource, and sny
other substance defined as & mineral by the iaw of this Stele.
COMMENT

The definitions in this section are broadly drafted o
include all the various forms of minersls and mineral interests.
Trds includes both fugacious and nenfugacious, @8 well 88
organic and {norganic, minerais. The Al does not distinguish
smong minerals paged on their character, but trests ol minerals
the same.

The reference 10 fens in parsgreph {1} includes Both
contractusl and noncnmmt\wl. voluntary and jnvoluntary. Hans
on minerals and minersl interests. 1t should be noted that the
durstion of 8 lien may pe subject to general laws governing
fiens. For example, & len that by state 1w nhas & duration of
18 yesvrs may pot be given & $Hifs of 20 yesrs gimply BY racording
s notles of intent to preserve the Hen pursuant to Section 9
(presewnﬁon of mineral interest by notice). just a8 8 mineral
jesss which by {ts own terms has & duration of five years is not
extended by recordetion of 8 noties of intent t© preserve the
jease. Likewise, 3¢ state law requires specific filings,
recordings, oF other acts for enforcesbiity of & len, those sois
mmst be complied with even though the fHien is not dorment within
the meaning of this Act. Conversely, 8n jnstrument that greates
a security interest which, DY its terms, sndures mope then

28 yesrs, cannot avoid the effect of the 20-year atatute. See
gection 4(c) {termingtion of dormant minerel interest).

The definition of "minerals” in peragreph {2} is inclusive
and not exclusive. sosl® and other aglid hydrocarbons within
the meaning of paragraph (2} inciudes Hgnite, ieonardite, end
other grades of cogl. This Act iz not intended t0 affect waitel
law but i8 intended 1o affect minerals dissolved or guspended in
water. See Section 3 {exclusions).

While Section & defines the term spinerals” and nadneral
interest’ broadly. the definitions serve the Hmited function of
dntermining winersl interesis that are terminated puresuant 0

¢nle Agt. Lhey 8ré not intended 0 pedafine minerals and
minersl interssis for purposes of state 18w other than this Act.

SECTION 3. ,EKCLUS!ONB.
(a) This {Act] doss not apply to¢
(1} & minersd tntevest of the tinited Btates or &n indian

tribe, except t0 the extent permitted BY fsderal law; oF




{2) & mineral interest of this Siate or @

political subdi

by state law other than this [Actl.

(by This {Act])
COMMENT

Public entities are excepted by t
existence and can -1

vision of this State, excepl

n agengy of

to the exient permitted

does not affect water rights.

nis section because they

e located if it becomes

have perpetusl
gotiation & mineral interest held by

necessary to terminate by ne

g this statute should

the public entity.
its operation interests protected bY statute,

alsy exclude {rowm
such as environment
preservetion statutes.

his Act does not affect miner

al interaste of
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conservation or

indisn tribes,
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groups, of individusis (including cor
43 U.8.C. § 1600 et seq.)

Setilement Act,
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e interests are P
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by superseding feder
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SECTION 4.
INTEREST.
(a) The surfac
mineral interest MEY maint
mineral interest. A wine
of this [Act} if the {nterest is unu

subssetion (b} for & period of 20 or
commencement of the action and has mot

to Section 5. The action must be
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water law. See Comment o
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¢ owner of real property subject to &
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sed within the meaning of
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in the nature of and requires
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the same notice as is required in sn action to guiet title. The
sotion may be maintained whether or not the owner of the
mineral interest or the owner's wherssbouts is known of
unknown. Disability or lsck of knowledge of any dnd on the
part of any person does not suspend the running of the 20-year
period.

{b) For the purpose of this section, any of the following
actions teken by or under authority of the owner of a mineval
interest in relation to any minersl that is part of the mineral
interest constitutes use of the entire mineral interest:

(1) Active mineral operations on or pelow the surisce
of the real property or other property unitized or pooled with
the real property, including production, geophysical exploration,
explopatory oF developmental deilling, mining, exploitation, and
development, but not including injection of substances for
purposes of disposal or storage. Active minersi operations
constitute use of any mineral interest owned by &ny persan in
any mineral that is the object of the operations.

{2) Payment of taxes on & geparats assessment of the
mineral intereat or of 8 transfer orf ssverance fax relating to the
mineral interest.

(3) Recordation of an instrument that creates,
regerves, or otherwise svidences & claim to oF the continued
existence of the mineral interest, including an instrument that
transfors, leases, or divides the interest, Recordation of an
instrument constitutes use of (1) any recorded interest owned by

any person in any mineral thet is the subject of the {nstrament ,




and (i) any recorded mineral interest in the property owned by
any party to the instrument.

{4) Recordation of a judgment or decree that makes
specific reference to the mineral interest.

{¢} This section appliss notwithstanding any provision to '
the contrary in the instrument that creates, reserves, transfers,
lenses, divides, or otherwise evidences the claim to or the
continued existence of the mineral interest or in another
recorded document uniess the instrument or other recorded
document provides an earlier termination date.

CORMENT

This section defines dormancy for the purpose of
termination of a mineral interast pursuant to this Act. The
dormancy period selected is 20 years -- & not uncommon period
among the varlous jurisdictions.

Subsection (a) provides for a court proceeding in the
nature of a quiet title action to terminate a dorment mineral
interest. The device of a court proceeding ensures notice to the
minersl owner personally or by publication as may be appropriate
to the clroumstiances and a relisble determination of dormancy.

Subsection (b) tles the determination of dormency to
nonuse. Each paragraph of subsection (b) describes an activity
that constitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest is not
dormant if m notice of intent to preserve the interest is recorded
pursuant to Ssotion 3 (preservation of minersl interest).

Persgraph (b){1) provides for preservation of s minersl
interest by active miners! operations. Repressuring msy be
considered an active minsral operstion if mede for the purpess of
secondary recovery opevations. A shut-in well iz not an active
minersl operstion and thersfore would not suffice to save the
mineral interest from dormency.

Paragraph (0}{1) is intended tc preserve in its entirety a
minersl interest whers there are sciive operations directed
toward any minera! that is included within the interest. Thus,
i€ there are {ractionsl owners of & mineral interest, asctivity by
one owner is considersd activity by sll owners. Other interesis
owned by other persons in the minerals that are the object of

19

7/




o

the operations Bre also presewed by the operations. For
example, ofl and ges operations by & fractionsl oll, g2s. and cosl
ouney would saveé not only the interests of other gractional ofl
and gas owners but sisc the interests of oil and gas lessess and
royally owners nolding under either the oil and gas pwner of
any fractionsd owner, as well &3 the interests of holders of any
other mineral interest in the oil snd ges that is the object of the
operations. The ofl and gas operations guffice to save the coal
interest of the oil, gas. and coal owWner, 3% well as other
minerals included in any of the affected minersl interasts. not
just the interest in oil and gas that is the subject of the
partculsr pperations. Thiz is the case regardiess whether the
minersl interast was scquired in one instrument of by seversl
instruments. However, ol and gas operations by & fractionsl
ofl, gas, and cosl owner would not save the mineral interest of &
graotional cosl oWREr if the interest does not include ol and gas.

Under paragraph {b){2}, taxes must be actuslly paid
within the preceding 20 years 0 guifice a8 & qualiiying use of
the minersl interest.

Paragreph (b){3) is jntended to cover any recorded
instrument avidencing an intention to own OF affect an interest
i the minerals, including 8 recorded oll, gas, oF minersl lease,
pegardiess whether such a lease is recognized as an intaresi in
1end in the perticular jurisdiction.

{inder persgraph {63033, recordstion hes the effect of
preserving pot only the interests of the partes to the
{nstrument in the minersis that are the subject of the
instrument, but also the resorded interests of nonparties in the
subiect minersis, as well &3 other recorded interests of the
parties in other minersle in the same prOperty-. Thus,
recordation of an oit and gas lsase paiween 2 fractionsl owner
and lesses presurves the interest in oll and gas not only of the
fractional owner but algo of the co-oWners: moreover, the
recordation preserves she interest of the fractional owner in
other minersls that aee not the subject of the lease, whether the
sther miperals were goquired by the same instrument by which
the ol and ges intersst wae gequired of by 8 separats
jnstrument.

Recordation of 8 judgment of decres under
paragreph {b3{4) includas entry OF recordation in 8 judgment
ook in 8 jurisdiction where such en entry or recordation
pecomes part of the property records. The judgment or decree
must make specific peference 1o the sinersl interest in order 1o
pressrve it. Thua, & geneval judgment len OF other yocordation
of oivil process such a9 an aitachment oF sheriff's deed of &
ponspecific nature would not consiitute use of the minersl
irsterest within the maaning of paragrsph (b3 {%).

i1
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Subsection (¢} is intended to preciude 2 mineral owner
from evading the purpcse of this Act by contrecting for a very
long or indefinite duration of the mineral infterest. A Hen on
minerals having a 38-year durstion, for example, would be
subject to terminstion after 20 yesrs under this Act if there
were no further sctivities involving the minerais or mineral
interest. A person seeking 1o keep the Hen for its full 3b-year
duration could do so by recording & notice of infent to preserve
the lien pursuant to Section 5 (preservation of miners! interest
by notice). It should be noted that recordation of a notice of
intent to preserve the len would not sxtend the lien beyond the
date upon which it terminates by iis own {erms.

SECTION 5. PRESERVATION OF MINERAL INTEREST BY
NOTICE.

{8} An owner of a mineral intersst may record st any time
a notice of intent to preserve the mineral interest or & paxt
thereof. The mineral interest iz preserved in each county in
which the notice is recorded. A mineral interest is not dorment
if the notice is recorded within 20 years next preceding
commencement of the action to terminate the mineral interest or
pursuant to Section & after commencement of the sction.

{b) The notice may be executed by an owner of the
minersl interest or by sncther person acting on behslf of the
owner, including sn owner who is under s dissbility or unable to
smsert o claim on the owner's own behalf or whose identity
eannot be ssteblished or is uncertsin st the time of execution of
the notice. The motice may ba executed by or on behaif of o
eo-owner for the benefit of any or sl co~owners or by ofF on
behslf of an owner for the benefit of any or all persons claiming
under the owner or persons under whom the owner cisims.

{¢} The notce must contailn the name of the owner of the

minersl interest or the co~owners or other persens for whom the

12



mineral intersst is to be prBServed or, if the jdentity of the
owner cannot be astablished of e uncertain. the name of the
class of which the owner is 8 member, and must identify the
mineral interest of part therecf to be preservgd by one of the
following means:

(1) A reforance to the location in the records of the
instrument that creates. reserves, oF otherwise evidences the
interest or of the judgment oF decree that confirms the interest.

(2) A legal description of the mineral jntevest. [if the
owner of 8 mineral interest claims the mineral interest under 81
instrument thet is not of pecord or claime under 8 racorded
{nstrument that doss not specifically {dentify that owner, & legal
description is not effective to pregerve & mineral interest unless
sccompenied by 8 peference to ihe pame of the record owner
ander whom the owner of the minersl interest clelms, In such &
cnse, the record of the notice of intent to preserve the minersl
interest must be indexed under the name of the record owner us
well as under the name of the owner of the mineral interest.]

3y A reference gengraﬂy and without specificlty to
any ot all mineral interests of the cwner in any real property

gituated in the county. 7The reference is not effective t0
pregerve & particulas miners} interest unless there 18, in the
county, in the neme of the person cigiming to b8 the owner of
the integest iy & previaualy recorded instrument that creates.
reseeves, oF otherwise evidences that intepest oF (1) a judgment

opr decrae thet confirms that intevest.

13
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COLMIENT

.is broadly drawn to permit a mineral owner to

‘s or her own interest but aiso any or all

For example, the mineral owner may share

-or more other persons. This section permits

i {he minersl owner to preserve the intarests
po-owners by specifying the interests to be

the mineral imterest being preserved may

Gwerriding royalty or sublesse or executive

; gitustion, the mineral owner may elect also to

. gll of the interests subject to it, by specifying

{5 the notics of intent to preserve. The minaral

alzo alect to preserve the interest as to some or all of

fie sinersis included in the intersst.

Whers the mineral Interest belng preserved is of timitad
duration, recordstion of a notice under this section does not
axtond the interest beyond the time the interest expiras by its
own terms, Where the minersl interest being preserved is a
Hen, recordation of the notice does not excuse complance with
any other spplicable conditions or requirements for preservation

i of the Hen.

§ i - The bracketed language in peragraph (c)(2) 18 for use in
.  jurisdiction thst does not have 2 tract index system. It s
otice of intant to preserve an

intendsd to ussist in Indexing & n!
{nterest despite a gap in the recorded mineral chaln of title.
cording as to all

i
Paragraph (e)(3) permits 8 blanket re
interssts in the county, provided that thers is a prior recorded

instrument, or & judgment whether or not recorded, that
in the county records.

establishes the name of the mineral owner

The blsnket recording provision is a practical necessity for large
mineral owners. Where a county does not have a general index
of grentors snd grantees, it will be necessary to establlah &
separate index of notices of intent to preserve mineral interests
for purposes of the blanket recording.

SECTION 8. LATE RECORDING BY MINERAL OWNER.
(s} In this section, *litigation expsnses” means coste and

sxpenses that the court determines are ressonably and

niecessarily incurred in prepering for and prosecuting an action,

including reascnsble aitorney's fees.

3
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(b) In an sction to terminate a mineral {nterest pursuant
to this [Act}, the court ahall permit the owner of the mineral
interest to record a late notice of intent to preserve the mineral
interest &s 2 condition of dismissal of the sction, upon payment
into court for the benefit of the surface owner of the real
property the itigation expenses attributable to the mineral
jnterest or portion thereof as to which the notice is recorded.

(c) This section does not apply in an action in which &
minersl interest has been unugsed within the meaning of
Section 4(b) for & period of 40 or more years next preceding
commencement of the sction.

COMMENT

This section applies only where the mineral owner secks to
make @ late recording in order to obtain diamissal of the action.
The section is not intended to require payment of Htigation
expenses as & condition of dismisasl where the mineral owner

secures dismissel upon proof thet the miners! interest is not
dormant by virtue of recordation or use of the property within

the previcus 20 years. gs prescribed in Section 4 (termination of

dormant minersl interest). Moreover, the remedy provided by
this section is avalisble only if there hes been some recordation
or use of the property within the previous 40 years.

SBECTION 7. EFFECT OF TERMINATION.

A court order terminating a minersal interest [, when
recorded,] merges the terminated minersal interest, including
express and impiied sppurtensnt surfsce rights and obligations,
with the surface estate in shares proportionste to the ownership
of the surface estate, subject to existing Hens for taxes or

assessHents.

1]
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COMMENT

) in some states it is standard practice for judgments such
as this to be recorded. In other states entry of judgment glone
mey suffice to make the judgment part of the land records.

Merger of a terminated mineral interest with the surfsce is
subject not only to existing tax liens snd assessments, but also
io other outstanding lens on the mineral interest. Howewver, an
outstanding len on a mineral interest is ftaelf a mineral interest
that may be subject to termination under this Act. It should be
noted thet termination of & mineral interest under thia Aect that
hes been tax-desded to the stste or other public entity is
subject to complisnce with relevant requirements for release of
tax-deeded property.

The sppurtenant surfece righis and obiigations referred to
in Section 7 include the right of entry on the surface and the
cbligation of support of the surface. However, termination of
the support obligstion of the surface under this Act doss not
terminate any support obligations owed to adjacent surface
OWRErs.

it is possible under this section for & surface owner to
acquire grester mineval interests than the surfsce owner started
with, Assume, for exampls, there are equal go-owners of the
surface, one of whom conveys his or her undivided 30% shave of
minerals. Upon terminstion of the conveyed mineral interest
under this Act, the interest would merge with the surface estate
in proportion to the ownership of the surfece estate, so that
ssch owner would scquire one-half of the minersl interest. The
end vesult is that the conveying surfsce owner would hold an
undivided one-fourth of the minersls and the nonconveying
surface owner surfsce owner would hold an undivided
three-fourths of the minerals. This result is proper ginee the
reversion represents s windfall to the surface estate in genersl
and to the conveying owner In particular, who has previously
received the value of the minersl intsrest.

in the exsmple sbove, assume that the conveysd mineral
ingerest is not terminated, but instead the owner of the mineral
interest executes & 30-year minersl lsage. if the lease is
terminated under this Act after 20 years have run, the interest
in the remaining 10 years of the lesss would mergae with the
surface estate in proportionate shares, &t the end of which time
it would expire, leaving the interest of the mineral cwner
unancumbersd. 3
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SECTION 8, SAVINGS AND TRANSITIONAL PROVISIONS. '
(a) Except as otherwise provided in this gection, this

{Act] sppiies to &l mineral interests, whether crested before,
on, or after its effective date. « g
(b} An sction may not be maintsined to terminate & q
minersl interest pursusnt to this {Act} until [two] years after
the effective date of the {Actl.
{c) This [Act] does not Himit or affect any other
procedure provided by law for clearing an abandoned wmineral i s
interest from title to real property.
(d) This {[Act] does not affect the validity of the
termination of any mineral interest made pursusnt to any
predecessor gtatute on dormant mineral interests. The repesl by
this {Act] of any statute on dorment mineral interests takes
effect [two} years after the effective date of this {aet]. /‘
COMMENT

The [twol-yesr grace period provided by this section is to
enable & mineral owner to take steps to record a notlce of intent

termination immediately upon the effective date becausse of the

application of the Act to existing mineral interests. Thus, &

mneral owner may record 2 notiee of intent to preserve an

interest during the [twol-yesr period even though no action may

be brought during the {two}~year period. Subsection (4) is

intended for those states that repesl an existing dormant mineral

statute upon enactment of this Act.
SECTION 8. UNIFORMITY OF APPLICATION AND i

CONSTRUCTION. i
Tids {Act] shall be applied and construed to effectuate its

genersl purpose to make uniform the law with respect to the

subject of this {Act] emong states enscting .

11




SECTION 10. SHORT TITLE.
This {Act] mey be cited as the Uniform Dormant Minersi

interests Act.

SECTION 11, SEVERABILITY CLAUSE.

If any provision of this [Act] or iis application ¢ any perscn
or oircumstiencs is held invelld, the invalidity doss not affect
any other provision or appication of this [Act] that can be
given effect without the invelld provision or appiicstion, and o

this end the provisions of this [Act] sre severable.

SECTION 12. EFFECTIVE DATE.
This {Act] takes sffect .

SECTION 13, REPEALS.

The following acts end perts of acts ars repesled:
(89 .
(2) s
(&) . .

At
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CCMMITTEE NOTICE
HOUSE PUBLIC UTILITIES AND ENERGY
COMMITTEE
REP. JOBN P. HAGAN -~ CHAIRMAN
Date: Wednesday, June 15%, 2005
Time: 9:30 am
Room: Statehouse Room 017

*EREVISION®*

BILLS SCHEDULED TO BE HEARD

_B_i_lTl Sponsor - Title Status
HB 288  Wagoner Abandoned Mineral Rights/  1* Hearing
Oil and Gas Comim. Sponsor
HB 251  Uecker State Facilities-Efficient 2" Hearing
Energy Use Prop/Opp/1P
HB 85 Blessing Do Not Aggregate 2" Hearing
Prop/Opp/IP

*% All witnesses please provide the committee with 30 copies of
written testimony 24 heurs prior to the committee hearing.

CC:

Committee Members ) Legislative Information Office
Speaker’s Office Statehouse Press Rooimn
Nate Filler — Speaker’s Office Mary Copnor - LSC
Jodi AllAlen — Clerk's Office Monica Piper ~ LSC
Sonja Herd —~ Clerk’s Office Ruhaiza Ridzwan - LSC Fiscal
-Laura Clemens - Clerk’s Office Ellen Aiello - Minority Caucus

All Interested Parties Michael Culp - Minority Chief of Staff



MINUTES OF THE MEETING OF THE
PUBLIC UTILITIES & ENERGY COMMITTEE
June 15, 2005

The meeting of the House Public Utilities and Energy Committee convened
at 09:36 a.m. in room 017

With a quorum present, Chairman Hagan moved to dispense with the
reading of the minutes of June 1, 2005. With no objection, the minutes were

accepted.

‘The Chairman called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bill 288 and
questions were asked by Representatives Garrison and Buehrer.

The Chairman called up House Bill 251 for the second héaring and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consumers
Council as a proponent of HB 251 and questions were asked by Representa‘uve
o Buehrer.

Kevin Schmidt testified on behalf of Public Policy Sources as a proponent
of HB 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bill 85 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of Industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

With no ﬁlrther busmess this concluded the meetmg ofhe Publzc Utilities

Ste "- Dnehaus Secretary

ohn P. Haganicga an
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HOUSE BILL 288
REPRESENTATIVE MARK WAGONER
SPONSOR TESTIMONY
BEFORE THE OHIO HOUSE PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Committee, I thank you for
the opportunity to present sponsor testimony on House Bil] 288.

House Bill 288 seeks to update Ohio’s mineral rights law. House Bill 288 contains two
proposed amendments to Ohio’s existing statutory scheme affecting energy production. The bill
is designed, first, to address technical problems with Ohio’s current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies without adversely affecting the environment or state tax collections.

Turning first to the Dormant Mineral Statute, Ohio has had an active energy production
industry since the mid 1800’s. During this period, landowners in mineral producing areas have
frequently severed the mineral rights in their land from the surface 1i ghts. Through the decades,
ownership of the severed minerals has been transferred and factionalized through estates and
business transfers. Today, those old severed mineral rights may be the key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

The problem is that it may be difficult - if not impossible - to find the owners or in some
cases the multiple partial interest owners of such old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that permitted the surface owner to reunite severed mineral rights with the surface estate if the
mineral righits had been abandoned. Unfortunately, Ohio’s Dormant Mineral Statute has seldom
been used, in large measure because the statute did not clearly define when a mineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accomplished.

House Bill 288 removes the ambiguity of the existing statute with a clear definition of
when a mineral right is deemed abandoned. The mineral right will be deemed abandoned if there

Capitol: : District:
77 South High Strest . Parts of Lucas County
Columbus, Chio 43215-6111 < ' ~ 3331 Pelham Rd.
(614) 466-1731, (614) 644-9494 (fax) www.house.state.oh.us Toledo, Ohio 43606
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is both (1) no active use of the mineral rights and (2) a failure by the mineral right owner to file
to preserve the inactive mineral right for future use for at least 20 years from the time a surface
owner petitions to reunite the surface with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with the existing
statutory provisions. The Bill will neither alter the balance between surface owner and mineral
right owners, nor will the Bill change the environmental or conservation requirements to drill or
produce in Ohio. Finally, the bill will not adversely affect tax revenues. In fact, if the bill has its
intended results of bringing back old or marginal oil and gas fields to production, the bill should
increase Ohio’s collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
administrative appeal from a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Commission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be impossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occur because of vacancies on the Commission, illness
of a Commissioner or because a Commissioner has to recuse him or herself due to a conflict of
interest. If a quorum of Commissioners cannot be assembled, or three votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Courts and is addressed by appointing visiting
judges. H.B. 288 applies the same technique by permitting the Chair of the Oil and Gas
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technical Advisory Council. The Technical Advisory Council member go through the
same screening and appointment process as the Oil and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary members for the Oil and Gas
Commissioff:from the Technical Advisory Council will vest the Commission with the same skill
set as the Commission’s regular members and will allow the Commission to proceed to decide
appeals which are now stailed.

In closing, I hear concerns about the availability and cost price of energy. Given the
Ohio’s national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for energy consumption. What is less well



known s that Ohio is also among the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas bumed in Ohio’s homes and factories is produced locally. House
Bill 288 is a small step towards improving local production by streamline existing program and
regulations to make them more efficient. It is step worth taking. ‘

The Ohio State Bar Association has played an integral role in drafting and reviewing this
legislation and supports it. I ask for your support to pass this bill too. Chairman Hagan and
members of the committee, I thank you for your time and I would be happy to answer your
questions at this time. |
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Plaintiffs
V. Case No, 2012-282

This matter is before the Court for non-oral hearing on the following:

(1). Stipulation of the Parties;

(2}, Plaintiffs’ Motion for Summary Judgment;

{3). Defendants’ Response to Plaintiffs’ M@tmﬁ for Summary Judgment;

{4}). Plaintifis’ Reply tv Defendants’ Response to Plaintiffs’ Motion for Summary
Judgment;

{5). Defendants’ Motion for Bummary Judgmenti;

(6). Plaintiffs’ Memorandum Contra to Defendants’ Motion for Summary Judgment;

(7). Defendants’ Reply in Support of Defendants’ Motion for Summary
Judgment; and

(8). Defendanis’ Motion fo Strike.

Based on the applicable law and the filings of the parties, the Court hereby makes

ihe following findings and orders.

ENER cCorY
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The facts of the within case are undisputed and are set forth below.
in 1854, William H. Eisenbarth owned two tracts of land in Monroe County, Chio,
one totaling approximately 1264530 acres (hereinafier "Tract ") and the other
approximately 28.797 acres (hereinafter "Tract If”). At that time, Willlam Eisenbarth
had two children, Paul Eisenbarth and Mildred Reusser. In early 1854, William Eisenbarth
executed g warranty deed which transferred the surface rights 1o Tracts | and il to Paul and
ida Eisenbarth, his son and daugbter-indaw.  As to the oil and gas and other mineral
rights, the deed included the following provision:
There is reserved however by the Granfor William H.
Eisenbarth one half of all O and Gas and all other minerals
underlying said lands together with all rights to develope [sic]
any or all of said the one half of O, Gas and other Mineral and

to remove the same from the premises.

The right to lease howsaver is given to Paul Eisenbarth and Ida
cisenbarth the grantees in this deed. -

Several months later, William H. Eisenbarth transferred all of his right, title and
intarast to the severed mineral interest o his daughter Mildred Reusser, via a Rovaity Deed
dated April 2, 1854,

Within months of recelving the surface rights, one half the ol and gas rights, and the
executive right to sign oil and gas leases, Paul and Ida Eisenbarth signed an oil and gas
lease with C.H. McCammon on March 19, 1854,

They subsequently signed an oil and gas lease with J. F. Hall on August
30, 1857, They also signed an o and gas lease with E & W Oil Company on June 29,

1867. Finally, they signed an oil and gas lease with Stocker & Sitler Ol Company on
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August 2, 1973,

Pauland ida Eisenbarth continued to own both tracts of land transferred to them by
William Eisenbarth until September 28, 1889, when they transferred Tract I o their son
Keith Eisenbarth via a warranty deed. This transfer was made subject o all
reservations of record which would include the recorded reservation of one-half the off
and gas underlying the property by William H. Eisenbarth. Paul and ida Eisenbarth
continued to own Tract | untit Paul died on December 4, 18898, A Certificate of Transfer
filed on February 21, 1980 noted the transfer of Paul's interest in Tract | {o his wife ida.
The legal description of Tract | aftached fo the Cerlificate of Transfer included the
reservation language from the 1854 deed. ida Eisenbarth continued 1o own Tract | unti

her death on January 24,1998, A Ceriificate of Transfer filed September 8,1988 noted the

| transfer of Ida's interest in Tract | to the Plaintiffs, her sons. Again, the legal description

of Tract! attached to the Certificale of Transfer included the reservation language from the
1954 deed 1o Paul and Ida Eisenbarth.

On October 27, 1988, Plaintiffs transferred Tract o themselves via a joint and
survivorship deed. The exception of one half the oil and gas underlying the tract reserved
by their grandfather Willilam H. Eisenbarth is repéatac% in this deed, including the volume
and page number where the 1854 deed was recorded. Plainiiffs then signéc’i an oil and

gas lease with Viking International Resources Co., Inc. on January 22, 2008,

Witiam Eisenbarth, Mildred Reusser, Martha Rose Maag and thelr unknown heirs,

devisees, executors, administrators, relicts, next of kin and assign o be published in the
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Monroe County Beacon. Plaintiffs filed an Affidavii of Abandonment on February 16, 2008
with the Monroe County Recorder claiming that the ol and gas interest had not been the
subject of title transactions filed or recorded in the Monroe County Recorder's

Office within the last twenty years.

However, on February 18, 2008, Defendants filed an Affidavit of Claim {o Preserve
Mineral interest pursuant to Ohio Revised Code § 5301.56(C) with the Monroe County
Recorder, claiming o be the holders of the Severed Mineral interest. On that same date,
Defendants also recorded a Royailty Deed dated April 2, 1954, transferring all of William
E. Eisenharth's right, fitle and interest in and to the Severad Mineral Interest {0 his
daughter, Mildred Reusser,

Mildred Reusser died testate on Oclober 2, 2002, leaving the residuary of her estate
to the Defendants. Defendants in this case are the heirs of Mildred Reusser and are
claiming title to the Severed Mineral Inferest as reserved in the Reservation Deed.

Plaintiffs claim that they were unaware of the above-mentioned Claim to Preserve
and as a resull, on March 6, 2008, Plaintiifs sent notice 1o the Monrce County Recorder
instructing her to note that the Severed Mineral Inferest was abandoned.

Thereafter, Plaintiffs signed an olf and gas lease with Northwood Energy
Corporation on March 15, 2012, This lawsuit followed, having been filed on Seplember 13,
2012 where Plaintiffs seek a declaration that Defendants’ rights o the ol and gas
underlying Tracts | and | are abandonead pursuant to both the former and cument version
of the Dormant Minerals Act. Defendants then filed a Counterclaim seeking a declaratory

judgment that Plaintiffs could not rely upon the prior version of the Dormant Minerals Act, -
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that the Severed Minera!l Interest had been the subject of 4 title transaction in the twenty
{20} years prior to Plainkiffs’ filing their Notice of Abandonment and other relief. Also st
issue is the signing bonus Plaintiffs received from their most recently-executed ol and gas
lease whereby Plaintiffs received §766,250.00.

Civil Rule 58 governs Summary Judgment motions. Civil Rule 56(C) provides that
Summary Judgment shall be granted once it is determined that: {1} no genuine issue as
fo any material fact remains fo be litigated; (2) the moving parly is entitled to judgment as
a matier of law; and (3) it appears from the evidence that reasonable minds can come o
but one conclusion, and viewing such evidence most strongly in favor of the non-moving
party, that conclusion is adverse 1o the parly against whom the motion for Summary
Judgment is made. Sfafe ex rel Zimmerman v. Tompking, 75 Ohio St 3d 447 448 (1996},
Harless v. Willis Day Warehousing Co., 54 Ohio St 2d 84 (1978). I the moving parly
makes such a showing, the non-moving party then must produce evidence on any issue
for which the party bears the burden of production at trial. Wing v. Anchor Media, Ltd. of
Texas, b8 Ohic St 3d 108, Svilabus 513 (1981); (Celotex Corp. v. Catretf, 477 U.8. 317
{1986] approved and followed).

In this case, the oil and gas reservation contained in the Reservation Deed states
that “the right fo lease . . | is given io Paul and ida Eisenbarth . . " {The parents of the
Plaintiffs). Plaintiffs thus claim that Plaintiffs are solely entitled to one hundred percent
{"EIGQ%} of the incidents of ownership of those leasing rights, including any signing bonus.
Yet, Defendants claim they are entitied {o half the proceeds of any bonus payment,

in seeking a declaration that Defendanis’ one-half interest in all the ol and gas and




Monroe County

Common Pleas
Court

JulieR. Selmon
Judge

all other minerals including Tracts  and il has been abandoned, Plaintiffs re§§ on both the
previous and current version of the Dormant Minerals Act. In doing so, Plaintiffs claim that
{over cerfain twenly year periods), the Defendants’ mineral interest has not been the
subject of any title fransactions.

The Dormant Minerals Act of 1988 sels forth six savings events which, if thay
occurred in preceding twenty years, would prevent a desmed abandonment of the reserved
minerals. R. C. § 5301.56(B){1)}{c). The first of these savings events looks to whether
“ltthe mineral interest has been the subject of a title transaction that has been filed or
recorded in the office of the County Recorder of the County in which the lands are located.”
R.C.§5301.86(B)(1¥c)y .

Thus, in determining whether the Defendants’ mineral interest can be deemed
abandoned under the Dormant Minerals Act, the Court must consider the title transactions
which oceurred during this period and whether those transactions affected the mineral
rights to the property.

A Mitle transaction”, as defined by ORC § 3301.47(F) means “any transaction
affecting title to any interest in fand, including title by will or descent, title by tax deed, or
by trustee’s, assignee’s, guardian’s, execuior's, administrator’s or sheriff's deed, or decree
of any Court, as well as warranty deed, guit claim deed or mortgage.”

Defendants’ claim both that: (1) an oil and gas lease is a title transaction; and {2)
deeds transferring the surface of the properly that recited the oil and gas reservation
contained in the Reservation Deed constitutes a title transaction.

in Dodd v. Croskey, Case No. CVH-2011-0018 {Harrison County Common Pleas
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Court, Ociobher 29, 2012), the Court was presented with facts similar to the within facts of
the case currently before this Court. In 1847, the landowners conveyed the surface rights
while excepting and reserving all oil and gas to themselves. The deed under which the
surface owners claimed title described the premises conveyed and specifically noted the
reservation of oil and gas rights in 1847, The Plaintiffs argued that the inclusion of the
exceplion and reservation language in the deed did not qualify as a "title transaction” under
the Dormant Minerals Act. The Courl rejected that contention and held, as a matier of law,
that the mineral interest is the subject of a title transaction where the deed in question
conveys the swface rights while excepting oil and gas rights which were previously
reserved,
However, the recent decision of Walker v. Noon, Noble County Common Pleas

Court CVH 212-0088 found otherwise. In Walkesr, the facls were also nearly identical to
the facts in the within case. in that case, two (2) conveyances afier the Reservation Deed
{in 1970 and 1877) “specifically notied] that the oil and gas had previously been reserved”
The Court in Walker held:

“The question becomes, do the surface transfers in 1870 and

1877 count as ‘title transactions’? The Court believes the

answer to be no. They would be within the twenty year period

prior to March 22, 1888, However, to be 'itle transactions’,

they would need to affect an interest in the land (§ 5301 .47[F ),

and for purposes of this case that interest is the mineral

interest. [§ 5301.56(B) 1))}l While the surface transfers

reference the mineral reservation, those transfers do notaffect

the mineral inferest.”

in Watker, the Court also recognized that a title {ransaction must affect the mineral

inferestto qualify as z savings condition. The Severed Mineral interest mustbe the subject
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of that title transaction according to ORC § 5301.58(BY(1)(c}{i} and not just & repetition of
& prior off and gas reservation.

Additionally, in Wendt v. Dickerson, Case No. 2012 CV 02 0133 (Tuscarawas
County Common Pleas Court, February 21, 2013}, the transfer {o the Plaintiffs contained
the following oil and gas reservation:

“Reservation by John R, Dickerson and Marjorie 1. Dickerson,

their heirs and assigns for all of the ¢l and gas with the right to

drill for in Warranty Deed for record December 17, 1852, in

Volume 133, Page 88

“The Court found that, regardless of the repstition of that reservation in the Plaintiffs

deed, “no deed executed before or after 3/22/1882 transferred the property at issue
‘subject to’ the Defendant's mineral interest nor did they oparale to creale or perserve the
interest of the Defendants in that case.” Wendt at 18

Sirnitarly, in William Wiseman, ef al. v, Arthur Polts, et af.  Morgan C P, 0BCV0145
{2008}, the Morgan County Common Pleas Couri found that & severed oil and gas interest
was deemed abandoned based upon the prior version of the Ohio Dormant Minerals Act.
In Wiseman, the Defendanis argued that subsequent deeds that repeated the off and gas
reservalion were "title ransactions” that operated as savings conditions under the previous
version of ORC § 5301.56. However, the Courtin Wiseman found that "there is no genuine
issue as o material fact and that the Motion of the Plaintiffs flandowners] for Summary
Judgment quigting title to the ol and gas rights that are the subject of the Complaint should
be and hereby is granted.” Wiseman v. Pofts, Morgan C.P. 08CV0145 (2008).

This Court finds that a recitation of the original oll and gas reservation in subseqguert
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fransfers of the surace do not affect the Severed Mineral Interest and therefore do not
constitute “title ransactions” under ORC § 5301.58(B)(1){c}(i) . The Court finds that the
Severed Mineral Interest was not deeded, transferred or otherwise conveyed in any of the
following title fransactions and as g result, title thersio was not affected. These

fransactions include;

- Reservation Deed (1854)

- Certificate of Transfer from Paul E. Eisenbarth {date of death
12/4/89) 1o ida Eisenbarth dated February 18, 1890 and
recorded in Volume 200, Fage 522 of the Deed Records of
Monroe County, Ohio,

- Certificate of Transfer from ida M. Eisenbarth {date of death
1/24/1908) to Plaintiffs dated August 28, 1998, filed September
9, 1898 and recorded in Volume 48, Page 473 of the Official
Records of Monroe County, Chio.

- Survivorship Deed from Plaintiffs 1o Plaintiffs in joint
survivorship dated October 27, 1998, filed Cctober 30, 1808
and recorded in Volume 46, Page 978 of the Official Records
of Monroe County, Ohio.
Tract il
- Reservation Deed (1954)
- Warranty Deed from Paul and ida Eisenbarth to Plaintiff Keith
Eisenbarth dated September 28, 1988, filed Oclober 2, 1989
and recorded in Volume 189, Page 547 of the Deed Records
of Monroe County, Ohio.

Again, none of these transactions affected title to the property at issue in this case,

more specifically the Severed Mineral Interest. Instead, these transactions only affect title

to the surface of the property. Accordingly, they do not constitute 2 savings condition
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under ORC § 5301 .86
Next, this Court must determine whether an oil and gas lease constitutes a “title
transaction.” ORC § 5301.47(F) specifically provides that: "Title Transaction” means “any
fransaction affecting title to any interest in land, including title by will or descent, title by fax
deed, or by trusiee’s, assignee’s, guardian's, executor's, administrator's or sheriff's deed,
or decree of any Court, as well as warranty deed, quit claim deed, or morigage.” The fact
that the words “lease” or "oil and gas lease” do not appear in the non-exhaustive list in the
above-cited statute does not end this Court’s inquiry. Rather, the Court must decide if an
cil and gas lease is a “iransaction affecting title to any interest in land.” This issue was
most recently addressed by the Columbiana County Court of Common Pleas in Bender v.
Morgan, Case No. 2012-CV-378 (Columbiana County, March 20, 2013). In Bender, the
Court found that “an oil and gas lease is clearly a 'title transaction’ as contemplated under
R.C §530147(F)" Beeid at 5,
More specifically, the Court found:

Moreover, an oll and gas lease dees more than merely permit

use of minerals for development. Rather, an il and gas lease

does actually convey (a determinable fee interest) in the oil

and gas {severed mineral inferesis in this case) in piace, for

production. That conveyance is subject to reverter in the event

there is no production and the lease otherwise expires by its

own terms. "0 and gas in place are the same as any part of

the realty, and capable of separate reservation or

conveyancs,” citing Pure O Co. v Kindall (19273, 116 Chio St

188, 201, Alessee to an ol and gas lsase acquires a “vested,

though limiled, estale in the lands for the purposes named in

the lease . ., ¢iling Harris v. Ohio O Co. (1897}, 57 Ohio St

118, 130-31. Under the typical ianguage of a habendum

clause found in an ol and gas lease, such generally creates a
determinable fee interest, subject to reverter 10 the lessor if

210 -




conditions are not satisfied. E.q., Tisdale v. Walla (December
23, 1994), Ashtabula App. No. 94-A-0008; Kramer v. PAC
Driffing Oif & Gas (December 28, 2011), 2011-Chio-8750,
11, As stated in Kramer, an oil and gas lease “convey|s]
ownership of the ofl and gas estates” (o the lesses; again,
subjeci to reverier. /d. Because of the possibility of reverter,
the oil and gas lease conveys a fee simple determinable rather
than a fee simple absolute. /d. In any event, an ol and gas
lease is clearly a "title transaction” as contemplated under

. C.§5301.47(F).

{tis inescapable that an instrumentwhich conveys a fee simple
determinable in oll and gas minerals {in place) is a “title
fransaction” as contempiated by the broad definition found in
the Markstable Title Aot

In this case, Paul and ida Eisenbarth signed an oil and gas lease on August 2,
1973, which was recorded on January 23, 1874, As a matter of simple math, this occurred
within the twenty (20} years preceding both the date the Dormant Minerals Act was passed
in 1989 and the date it became effective in 1892, Plaintiffs contend, however, that the
‘severed” mineral interest was not the subject of such a lease because their parenis {and
predecessors in interest) signed this lease only in regard to the undivided one-half of the
oil and gas rights which had been conveyed with the surface rights. This argument is
inconsistent with both the facts ¢f this case and the law.

Plaintiffs contend that the leases their parents signed (including those in 1854, 1057
and 1967) couid not have affected the undivided one-haif of the oil and gas rights retained
by William Eisenbarth (and later conveyed to Mildred Reusser and then Defendants)
because a lease must be signed by the grantor. Elsewhere, however, Plaintiffs emphasize

that the 1954 deed conveying the surface rights and one-half the mineral interast to their

parents also conveyed the executive right (the right 1o sign leases). As Plaintiffs have
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acknowledged, this means that the owners of the Severed Mineral Interest could not have
signed an oil and gas lease becauses that right belonged to Paul and Ida Eisenbarih and
their successors in interest. Their argument that the oil and gas leases signed by Plaintiffs
and their parents could not have affected Defendants’ interest “without the Defendants’
signature [sic]” directly contradicts their argument that “Defendants have no right or ability
to execute an oil and gas lease on the Property.”

This Court finds that when Paul and lda Eisenbarth signed the lease in 1873, they
were exercising the executive right conveyed to them in 1854, The Court finds that the ofl
and gas lease in question covered sll of the oil and gas underlying the property, not just
the one-half belonging to Paul and ida Eisenbarth.

Thus, this Court finds that the mineral interest in this case was clearly the subject
of a title transaction when Paul and Ida signed a lease conveying rights to the oif and gas
to = third party. Based on the foregoing, the Court finds in Defendants’ favor that their ol
and gas interest has not been abandoned under the Ohio Dormant Minerals Act since one
of the savings provisions under Ohio Revised Code § 5301.568(B)1)(c) has been satisfied.

Next, since this Court found that the mineral interest has not been abandoned, this
Court must now decide the issue of who is rightfully entitled tc any bonus money received
by Plaintiffs. Plaintiffs seek a declaration from this Court that possessing the executive
right (the right to lease) carries with i an entitiernent to all bonus money received. Thus
Plaintiffs contend that the only interest Defendants can claim is an interest in the royalty
or subsequent delay rental payments. Defendants daim otherwise. Defendants contend

that the executive right (the right to fease) and the right to bonus money are two (2)

4
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separate rights and since William Eisenbarth did not convey the right to receive the bonus
money related to the one-half mineral interest he retained, such a declaration would be
mappropriate. Defendants contend they are entitled to one-half of the bonus money, or
$383,125.00.

In the within case, the ol and gas reservation contained in the Reservation Deed
read that William Fisenbarth reserved “one-half of all oil and gas and all other minerals
underlying said lands together with all rights to develop any or all of said one-half of oil, gas
and other minerals and to remove the same from the premises.” Meanwhile, “the right to
tlease . . . was given to Paul Elsenbarth and lda Eisenbarth ., ",

irt support of their position, Plaintiffs rely on Buegel v. Amos, Case No. 577, 1984
WL 7725 (7" Dist. June 5, 1884). The Buegel case dealt with a non-participating royalty
interest. In the within case, the Court finds that the language of reservation created a
mineral fee interest in the Grantor, William Eisenbarth, not a royalty interest.  See
Lighthouse v. Clinefelfer, 36 Ohio App. 3d 204, 206 (9" Dist. 1987) (retaining ownership
in one-half of the minerals beneath the surface retains a fee simple ssiaie in those
minerals); 2 Williams & Meyers, Oil and Gas Law, § 338 at 108,

Moreover, the Buege! Court held: "The distinguishing characteristics of a
‘non-participating royalty interest are: (1) such share of production is not chargeable with
any of the costs of discovery and production; (2) the owner has no right to do any act or
thing to discover and produce the ofl and gas; (3) the owner has no right to grant leases:
and {4) the owner has no right fo receive bonuses or delay rentals.” Buegel, 1984 WL

ViZ5 at 2.
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The Buege! Court refied exclusively upon Moungerv. Piftman, 108 So.2d 565 (Miss.
1968 in determining what the characteristics of a non-participating rovalty are. The
Mounger Court expressly held that the right to receive a bonus is a distinct right retained
by the grantor unless specifically conveyed to the grantee.

Thus, this Court finds consistent with the 7" District’s ruling in Buegef that William
Eisenbarth retained the right to receive the bonus money associated with his one-half
interest in the cil and gas in place, which right was eventually conveyed to the Defendants.

Basad on all of the foregoing, the Court finds there are no genuing issues of
material fact that remain to be ltigated from Plaintifis’ Complaint or Defendanis’
Counterclaim. Consistent with the findings herein, Defendants are entiflad {o judgment as
& matier of law. Defendants are hereby ordered title to one-half of the oil, gas and other
minerals underlying Tracts | and I} quisled in themselves. The Court further orders
Hlaintiffs io pay one-half of any bonus money received to Defendants,

The Clerk is hereby ordered to forward a certified copy of this order io the Monroe
County Recorder, fo add a marginal notation on the deed recorded af Volume 129, Page
503 stating that the Severed Mineral Interest was not abandoned pursuant {o the Affidavit
of Abandonment recorded in Volume 178, page 881,

The Court further finds that there is no just reason for delay, and that this “Judgment
Entry Incorporating Findings of Fact and Conclusions of Law” is a final appealable order,
z5 defined under Civil Rule 54,

The cosis of this proceeding shali first be taken from the deposits previously filed

by both Plaintiffs and Defendants. Any remaining balance shall be divided eqgually betwsen

.14 -
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Coples to:

the parties. Judgment is hereby granted the Clerk of this Court ’w CQE lect on her costs.

¥TI5 8O ORDERED. ¢

wé@mrab,se Jui eﬁmm
Enter ag of the g z:fe af filing

Richard A. Yoss, Esguite and Craiéé, Sweenay, Esquire
YOSSE LAW OFFICES

Andrew P. Lycans, Esquire and Patrick E. Noser, Esquire
CRITCHFIELD, CRITCHFIELD & JOHNSTON, LTD.

¢\ oil&gas decisions
gisenbarth-reusseropinionanddecision
June 4, 2013 (2:10PM)Jay
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Nancy M. McLaughlin, ) CASE NO. 5:13CV1502
) :
Plaintiff, ) JUDGE JOHN R. ADAMS
)
Vs. )
)
CNX Gas Company, ) MEMORANDUM OF OPINION
) ARND ORDER
Defendant. )
) (Resolves Docs. 8, 9, 11, 15, 17)
)

This matter comes before the Court on a motion for judgment on the pleadings filed by
Defendant CNX Gas Company (Doc. 8). Initially, the Court GRANTS Defendant’s motion to
supplement its motion for judgment on the pleadings (Doc. 9) as well as Plaintifs motion to
supplement her opposition (Doc. 15). Moreover, the Court GRANTS Defendant’s motion to
amend its affirmative defenses and dismiss their counterclaim (Doc. 17). Accordingly, the
motion to intervene (Doc. 11) is DENIED AS MOOT. The Court has been advised, having
considered the complaint, pleadings, and applicable law. The motion for judgment on the
pleadings (Doc. 8) is GRANTED.

I. LEGAL STANDARD

Fed.R. Civ.P. 12(c) provides that “[a]fter the pleadings are closed -~ but early enough not
to delay trial -- a party may move for judgment on the pleadings.” The standard for evaluating a
motion for judgment on the pleadings is the same as that applicablé to a motion to dismiss under
Rule 12(b)(6) for failure to state a claim. Ziegler v. IBP Hog Market, Inc., 249 F.3d 509, 511-12
(6th Cir. 2001). The Sixth Circuit stated the standard for reviewing such a motion to dismiss in

Assn. of Cleveland Fire Fighters v. Cleveland, 502 F.3d 545 (6th Cir. 2007) as follows:



The Supreme Court has recently clarified the law with respect to what a plaintiff
must plead in order to survive a Rule 12(b)(6) motion. Bell A:l. Corp. v.
Twombly, 550 U.S. 544 (2007). The Court stated that “a plaintiff’s obligation to
provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will
not do.” Id. at 1964-65 (citations and quotation marks omitted). Additionally, the
Court emphasized that even though a complaint need not contain “detailed”
factual allegations, its “[f]actual allegations must be enough to raise a right to
relief above the speculative level on the assumption that all the allegations in the
complaint are true.” Id. (internal citation and quotation marks omitted). In so
holding, the Court disavowed the oft-quoted Rule 12(b)(6) standard of Conley v.
Gibson, 355 U.S. 41, 45-46 (1957) (recognizing “the accepted rule that a
complaint should not be dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief”), characterizing that rule as one “best forgotten
as an incomplete, negative gloss on an accepted pleading standard.” Twombly,
550 U.S. at 563.

Id. at 548.

If an allegation is capable of more than one inference, this Court must construe it in the
plaintiff’s favor. Columbia Natural Res., Inc. v. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995)
(citing Allard v. Weitzman, 991 F.2d 1236, 1240 (6th Cir. 1993)). This Court may not grant a
Rule 12(b)(6) motion merely because it may not believe the plaintiff’s factual allegations. Id.
Although this is a liberal standard of review, the plaintiff still must do more than merely assert
bare legal conclusions. Id. Specifically, the complaint must contain “either direct or inferential
allegations respecting all the material elements to sustain a recovery under some viable legal
theory.” Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988)
(quotations and emphasis omitted).

II. FACTS

The issue squarely before this Court is a rather narrow one. Plaintiff Nancy McLaughlin

seeks a declaration that certain mineral rights were abandoned under Ohio’s Dormant Mineral

Act (the “ODMA”) and therefore merged with her surface rights. In contrast, Defendant asserts



that certain events took place that prevent application of the ODMA. Plaintiff does not dispute
that these events took place, but rather she claims that they do nothing to alter her conclusion that
the mineral rights were abandoned. As such, the Court is presented with a pure issue of law to
resolve this matter.

As general background, in 1957, Consolidation Coal Company acquired 143 acres of land
in Carroll County, Ohio inclusive of mineral rights to the property. In 1977, Consolidation
entered into an Option to Lease with Republic Steel Corporation related to oil and gas rights on
the lands acquired in 1957. In 1979, Republic exercised its option and leased the oil and gas
rights to this land. In 1985, Consolidation conveyed the land to Conoco, reserving its oil and gas
rights. In 1988, Conoco conveyed its rights to DuPont Energy Coal Holdings. On December 12,
1988, DuPont conveyed its interests to International Environmental Services, again noting the
reservation of oil and gas rights. On July 6, 1992, Kelt Resources, Inc. executed a Partial
Release of Oil and Gas Lease. In that document, Kelt released its rights to a portion of the oil
and gas lease entered into by Consolidation and Republic.

On May 25, 1994, Plaintiff and her late husband acquired the surface rights to the 143-
acre tract through a sheriff sale that was conducted based on the delinquent tax status of
International Environmental Services. On September 29, 2011, Consolidation conveyed the oil
and gas fights to Defendant CNX. On June 13, 2013, Plaintiff filed this action to quiet title,
alleging that the mineral rights merged with the surface rights no later than January 3, 2005
because following the 1985 severance, twenty years passed without a title transaction. With that

background in mind, the Court reviews the parties’ arguments.



IT1. ANALYSIS

The Ohio Dormant Mineral Act (“ODMA”), as codified in Ohio Revised Code
(“O.R.C”) § 5301.56, establishes a process by which mineral interests may be deemed
abandoned and to have vested to the owner of the surface rights. Specifically, O.R.C. §
5301.56(B) provides in pertinent part as follows:

(B) Any mineral interest held by any person, other than the owner of the surface

of the lands subject to the interest, shall be deemed abandoned and vested in the

owner of the surface of the lands subject to the interest if the requirements

established in division (E) of this section are satisfied and none of the following
applies:

(3) Within the twenty years immediately preceding the date on which notice is

served or published under division (E) of this section, one or more of the

following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been

filed or recorded in the office of the county recorder of the county in which the

lands are located.

While the parties agreed on the underlying facts, they sharply dispute the application of the
above provisions of the ODMA.

Plaintiff argues that the memorandum of lease relied upon by Defendant is nothing more
than a license and therefore cannot act in any manner to preserve rights under the ODMA. In
support, Plaintiff relies heavily on Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953).
Plaintiff contends that Back makes clear that the lease at issue is nothing more than a license.
Plaintiff then asserts that because a license does not formally pass property, it cannot be found to
be a title transaction. The Court finds no merit in this assertion.

O.R.C. § 5301.47(F) provides:

(F) “Title transaction” means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee’s, assignee’s,



guardian’s, executor’s, administrator’s, or sheriff’s deed, or decree of any court,
as well as warranty deed, quit claim deed, or mortgage.

As the above delinition makes clear, title transaction means any transaction affecting title to any
interest in land. It is difficult for the Court to conceive of a broader definition than the one
chosen by Ohio law. By its plain language, the statute does not require a conveyance or transfer
of real property in order to constitute a title transaction. Rather, the statute simply requires a
transaction that affects title to any interest in the land.

Moreover, Plaintiff’s reliance on Wellington Resource Group LLC v. Beck Energy Corp.,
2013 WL 5311412 (S.D.Ohio Sept. 20, 2013) also does little to assist Plaintiff’'s arguments. In
Wellington, the district court concluded: “In essence, this Court reaffirms its prior conclusion in
Frederick, where it stated that ‘Ohio courts, if given the opportunity to do so, would characterize
the property interests involved [here] as being like or similar to the interest recognized under
Oklahoma law,” and common to many oil-producing states, and hold that oil and gas leases are
not a grant of real property.” Id. at *7. Plaintiff again incorrectly assumes that an actual transfer
of real property is required under the ODMA when the plain language of the statute requires far
less.

Even if this Court were to agree with the analysis in Wellington and ignore the contrary
conclusion reached by a member of this District in Binder v. Trinity OG Land Development and
Exploration, 2012 WL 1970239, at *3 (N.D. Ohio May 31, 2012), it would not aid Plaintiffs
claim. Even if Defendant’s property interests through the lease are something less than a grant
of real property, those interests quite clearly still affect title to the mineral rights in the préperty.
As the lease itself was a title transaction, there can be no dispute that the release of rights under
that lease qualifies as a title transaction as well. Accordingly, Plaintiff’s claims must fail as a

matter of law.



In reaching this conclusijon, the Court is mindful of Plaintiff’s argument that Ohio’s
statute includes numerous specific items that qualify as title transactions and that oil and gas
leases are not among those listed transactions. However, the list is certainly not an exclusive list
and an oil and gas lease falls within the same category of documents listed within the statute.
Moreover, contrary to Plaintiff’s argument, including the oil and gas lease as a title transaction
would not render any portion of the ODMA superfluous. One savings event that includes “actual
production or withdrawal of minerals” is not made superfluous by the Court’s conclusion.
Herein, the original lease appears to have a term of fifty years. Thus, there are factual scenarios
that would allow the lease itself to operate as a savings event for twenty years, but thereafter only
actual production or a new title transaction would operate as a savings event. Accordingly, the
Court’s construction does not render any portion of the ODMA meaningless.

Finally, the Court rejects Plaintiff’s assertion that she acquired the mineral rights through
the sheriff sale of the surface rights. The Court agrees with Defendant — the sale could not have
included the mineral interests as they were not owned by the party delinquent in its taxes —
International Environmental Services. As the mineral interests were not owned by IES, they
could not have been subject to any tax lien or any sheriff sale. Accordingly, Plaintiff could not

have acquired them through such a transaction.



IV.  CONCLUSION

Defendant’s motion for judgment on the pleadings is GRANTED. Defendant shall file a
notice within seven days of this order stating whether it intends to pursue the remaining
counterclaims in this matter.

IT IS SO ORDERED.

Date: December 13 2013 5 John B _Adams
Judge John R. Adams
UNITED STATES DISTRICT COURT
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GENERALDIVISION

M & H PARTNERSHIF Case No. CVH-2012-0059

Plaintift

V8.

WALTER VANCE. HINES, ET AL. JUDGMENT ENTRY
Defendants

This matter {5 before the Court on Plaintiff's Motion For Summary
Judgment filed on March 26, 2013 and Defendant’s Motion For ‘Summary
Judgment filed March 7, 2013.

The Court has also considered the parties® replies and surreplies fo said
Motions: tcluding that if Defendant Chesapeake Exploration, LLC. The Cout
further recognizes the factual stipulations of the parties filed with the Court on
March 21, 2013,

This matter is before the Court on 4 Complaint To Quiet Title filed by
Plaintiff. Plaintiff contends that they are the surface and mineral owhers of the
disputed property. They claini ownership of the surface rights to the property
through purchase on April 7, 2006. This:ownership issue is not in dispute.

Plaintiff claims ownership of the mineral interest of the property pursuant
to OR.C. §5301.56 Ohio’s Dormant Mineral Act as it was written in the 1989
“version.

Defendants’ Hines family do not dispute Plaintiffs surface right
ownership, Defendant’s Hines family do dispute Plaintiffs claim to the property’s

mineral rights.



Defendants” Hines family claim that Dormant Mineral Act does not apply
to divest them of their mineral interest in the property because qualifying
transactions have occurred in the necessary tire frame.

Defendants’ Hines family further argues that if no qualifying transactions
are deemed fo have occurred the cotrect version of ORC §5301.56 is the 2006
version-and under said statute they properly preserved their mineral interest:

An examination of the 1989, 2006 ODMA §5301.56 is necessary as well

as areview of interpreting case law in resolving the dispute.

O.R.C. '§5301‘56,‘(1989 version).

The factors to which Coints must look to decide whether a mireral interest
holder had displayed sufficient activity to preserve their rights over a 20 -year
period or whether the mineral interest had grown stale based apon a lack of
actiyity or interest by the mineral sights holdet:

) The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the county recorder of
the eounty in which the lands are located;

(if)  There has been actual production or withdrawal of minerals by the
holder, .

(i) The mineral interest has been used in underground gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder.




(v) A claim to preserve the interest has been filed in accordance with
division (c) of this section.

(vi) In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the.
county auditor’s tax list and the county freasurer’s duplicate tax list
in the county in-'which the lands are located.

In the: case: at b, itemis (i), (i), (iv), (vi) have conclusively not been
completed by the mineral estate holder; Ttern (v) claim to preserve interest was
not filed in the réqnisi!te:time period..

Therefore, the item which is controlling pursuant to the 1989 act is item (i)
whether the mineral interest has been subject of 4 fitle transaction that has been
file or recorded in the office of the coutity recorder of the county in which the
lands are located.

A brief discussioni on transfers of interest is necessary
1. Surface Rights.

A.) The surface rights were severed from the ‘mineral rights by deed on
June 1, 1961, The su_r_faqg rights passed to Selway Coal Company with
Vance and Eleanor Hines reserving the oil and gas rights.

B.) Selway Coal Company passed the surface rights to Robert Fleagane on
Februaty 29, 1975.

C.) Robert Fleagane to Shell Mining Company January 1, 1989,

D.) Shell Mining to R & F Coal Company November 12, 1991




EJR & F Coal Company merger with Capstone Holding Company
February 9, 2000.

F.) Capstone Holding Company to Emanuel J. Miller Bt Al April 20,
2001.

G.) Capstone Holding Company to William and Judith Ledger Auguist 6,
2001.

H.) Emanuel J.-Miller Et Al to M & H Partnership April 7,2006.

Deeds A, B, C, and D contain feservation clauses for oil and gas within
the deed. Transaction E, F; G, and H did not recite the reservation. Thus:the last
title transaction noting the teservation of oil and gas on the surface property ‘was
November 12, 1991..

2.. ‘Oil and Gas Rights.

A. The surface rights were severed from the mineral rights by deed -on
Jutle 1, 1961. The surface rights passed to ‘Consolidation Coal
Company with Vance and Eleanor Hines reserving the oil and gas
tights,.

B. A lease-of the oil and gas rights was recorded from Walter v. Hines o

Harry J, leson July 15, 1969,
C. An oil and gas lease from Walter Vance Hines, Richard Scott Hines

and David Chris Hines and Richard Scott Hines as Power of Attorney

for Drue Anne Hines Danz to Chesapeake Exploration L.L.C. dated.

October 31, 2011 and recorded February 14, 2012,




The Seventh District Court of Appeals in Dodd ¥ Croskey Case No.-
12 HA 6 Ohio App. 7% Dist (2013) ruled on what constitutes and whether
or not.a mineral iriterest has been the “subject of*a title transaction which
has been filed or recorded in the office of the county recorder of the
county-in which the land are located.

The Seventh District held that “The common definition of the wotd
“subject” is, topw of interest, primary theme ‘or basis for action. Under
this definition the mineral interests are mot the subject of the title
transaﬁtioﬂ.,

In the case at bar, the Court finds: pursuant to the Dodd decision
supra, that the last title transaction that the mineral interests were subject
of oceurred July 15, 1969. Wherefore, under the 1989 Diormant Mineral
Act the Court must decide whether the 1969 trassaction was a savings
event.

The effect of the 1969 transaction reliss on interprétation of the
statue and its 20 year look back period.

Riddell v. Layman 5% Dist: App. (1995 WL 498812) is the only
appellate decision which touches upon the appropriate 20 year look back
period for the 1989 Dormant Mineral Act. The Riddell Court decided that
“the title transaction must have occurred within the proceeding twenty
years from the enactment of the statue, which occurred on March 22,
1989,  Appellee Layman recorded the deed on June 12, 1973, was within

the preceding twenty years from the date the statue was enacted.”




The Riddel case dealt with & 1994 complaint and a 1973
teservation. ‘Wherefore, the Court specifically finds that a rolling 20 year
period of look back is not authorized by the 1989 statute. ‘The Court finds
that the 20 year period for a Took back is 20 years from enactment March
22, 1989; Wherefore, a title transaction that the mineral interest is subject
of must have occurred on or after Mérch 22, 1969 to serve as a savings
event. |

The Court finds that Walter Vanse Hine’s lease of minera! interest
to Harry J. Isles-on July 15, 1969 is a tifle transaction and that the mineral
interest at issue in this matter were the subject of that title transaction. As
such, the July 15; 2969 lease sorves as 4 savings event pursuant to the
1989 dormant mineral act dnd the holding in Riddel Supra.

2006 Dormant Mineral Act,

In 2006, the Ohio legislature amended the dormant mineral act and
provided additional due process safeguards to mineral interest holdets,

The additional stéps germane to this case are:

1) Recording of an affidavit of abandenment §5301.56 (E)(2).

2). Holder may file a claim to preserve miineral interests within 60

days of notice of affidavit of abandonment §5301.56 (H)(1).
In the case at bar, Defendant promptly filed their claimto preserve mineral
interest within the 60 day time limit.
Plaintiff’s further claim that answering Defendant’s do not have standing

in this matter in that they are not the successors in interest to the original holder’s




of mineral interest Vance and Eleanor Hines. The Court finds that Plamtiffs
argument to be without merit. The Court finds that through Ohio’s Law of
‘Succession that the mineral interest hérein passed from Vance Hines and Eleanor
Hines and ‘then to their only heir their son Walter Vane Hines and then fiom
‘Walter Vance Hines to his children the Defendant’s herein. The Court
‘specifically finds Defendant’s to be the lineal descendants of the original holders
and the successors in interest to the original holders miineral interest,

- The Court finds piirsuant to both the 1989 and 2006 Dormant Mineral Act
the Defendants have preserved their mineral inferest. Under 1989 Aet, the Court
Ainds ‘the July 15, 1969 lease of minerals from Walter Vance Hines ocourred
within, the'statutory ook back period as defined in Riddel and as such was a
savings event under the statue. Under the 2006 Act, the Court finds that
Defendant’s ‘properly preserved their mineral rights by filing a notice of
‘preservation with the county recorder.

The Court finds the 2006 law is the applicable law in the case. In Dodd v.

2006 law in determining the patties claim. The claim involved a 1947 ofl and gas

reservation with no further title transactions that the mineral intetest wete subject.
The Court did not address its choice of the 2006 Act over the 1989 Act in

Dodd. However, it is clear from their decision that the 2006 law was applied,
This Court is convinced that applying the 2006 law is the appropriate

statute in this case for the following reasons.




R.C. 5301.56 is part of the Marketable: Title Act. The Marketable Title
Act is ORC 5301.47 - 5301.56. The act s to be read in total and not as separate
independent statutes. The purpose of the act is fo establish a marketable chain of
title, ORC 5301.55 liberal construction “Sections 5301.47 to 5301.56 so
inclusive, of the. Ohio' Revised ‘Code shall be liberally construed to effect the.
legislative purpose of simplifying and facilitating land title transaction by
allowing persons-to rely-on a record chain-of title as deseribéd in Section 5361.48
of the Ohio Revised Coae, subject only to such limitations as appear in Section
5301.49-of the Oliio Revised Code?,

The application of an “automatic” vesting clause of the 1989 Dormant
Mineral Act is contrary to simplifying and facilitating land title transaction by
allowing persons to reply on a record chain of title.

This Court does niot believe it was the Jegislative intent at enactment to
make surface holders antomatically vested in the mineral figh%s putsuant to the
1989 Dormant Mineral Act. ‘The terms automatic vesting, terminated, null aid
void, or extinguished were not used in the stahite.

Those terms nuil and void and extinguished are used in other parts of the
marketable title act but the Dormanit Mineral Act uses the ter abandoned,

The Court does not believe the difference in language to be unconscious.
The Court finds ‘pursuant to the Marketable Title Act that Plaintiff at the
‘minimum must have filed a quiet title action prior to 2006 to have.the 1989 law

apply. Absent such action and determination, notice of the réversion of mineral




interest would not be apparent in the record chain of title and thus violate the
purpose of the Marketable Title Act.
 Since in this matter no action was filed anti) 2012, Plaintiff must conform
to the applicable law currently in place to perfeot their abandonment claim. And
such the 2006 Dormant Mineral Act is controlling.
The Coust finds this ruling is not in conflict with Texaco v. Short 454 US.

516 (1982) Texaco v. Short requn'ed due process before title vested in the surface

holder. In'the case at bar, Defendant Hines family was not given any due process
consideration prior to this suit. Thete is no evidence ofa Quiet Title Action filed
between 1989 and 2006. In order for the Plaintiff’s interest to vest s.nrﬁe coutt
action of rewtdi‘ﬁg; of said interest must have occtrred. Plaintiff failed to assert
its clain prior o 2006 as such Plaintiff interest did not vest priot to 2006 and is
subject to the 2006 amended statute,

WHEREFORE, it is the ORDER of the Court that:

Plaintiff’s Motion For Summary Judgment is denied.

Defendants, Hines Farily, Motion For Summary Judgment is granted.

Defendants, Hines Family, is the lawful owner of the oil and gas interest at
issue in this matter. Plaintiff’s claim of ownership fails under the 1989 and 2006
Dormant Mineral Act. The Court holds the 2006 Dormant Mineral Act to be
controlling:

SO ORDERED.

T. Shawr{ Herve; b3




NOTICE: FINAL APPEALABLE ORDER

This is a final appealable order. For each party who s not in default, serve
notice to the attorney for each party and to each party who represents himself or
herself by regular mail service with certificate of mailing making notation of same
upon case docket.

Stamped Coples:

™ Attorriey Pairick B. Noser
NAttoraey T. Ower Beetham
Attorriey Clay K. Keltar:
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IN THE COURT OF €QMMON PLEAS

BELMONY COUNT Y:ORI0:|
T BELMONT €0.. OHIO

13 '”"'C‘ 16 B 1 07

WAYNE K. LIPPERMAN,; et al.
{NTHLA 17 )i~ CASE NO. 12-CV-0085

tu- [ WP N0 Py

Plaintiffs C
el CLERK OF COUR ponmyr mvrry

Vi
NILE E: BATMAN, et al.

Defendants

This matter having come on before this Court upon Plaintiff Wayne K.
Lipperman, et al.’s Motion For Summery Judgment having been filed with this Court on
October 3, 2013 and Defendants Reserve Energy Exploration Company and Equity Oil &
Gas Funds, Inc’s Motion For Summary Judgment filed with this Court on October 4,
2013: Thereaﬂ'er, Respornises and Replies were ﬁled-reg_m’_ding the same, After having

reviewed said filings this Court makes the following ruling.
STATEMENT OF FACTS

The Plaintiffs are the surface owners of approximately 41.23 acres in Pultrey
Township, Belmorit County, Ohio. The Defendants Nile E, Batman and Kathryn Batman
¢laim an interest in the mineral rights based upon a reservation of one-half (%) of all the
oil and gas in & deed from a predecessor in title being John Clark, with said deed dated

May 25, 1926 and recorded at Volume 602, Page 162 in the records of the Belmont-



County Recorder. The Plaintiffs claim that the Defendanits have abandoned their interest
in the oil and gas based upon their failure to comply with the requirements of the Ohio
Dormant Mineral Act. (ODMA). The Piaintiffs signed a lease with Defendant Reserve
Energy on April 7, 2006. The Defendants signed-a lease with Reserve Energy on
November 1, 2008 for one-half () of the oil and gas underlying the parcel in-question;
The Plaintiffs have couched their argument within the 1989 version of the ODMA and
have not complied with the notice requirements of the 2006 version of the Act.
Therefore, this Court shall conduct its analysis of the issues herein in'light of the 1989

version of the ODMA.

STANDARD OF REVIEW

Ohio Riile of Civil Procedure Rule 56 provides that summary judgment is
‘warranted when “it appears from thé evidence or stipulation, and only from.the evidence
or stipulation, that reasonable minds can come to but one conclusion and that conclision
is adverse to the party against whom the motion for summary judgment is made, that
party being entitled to have the evidence or stipulation construed most strongly in the

party’s faver.” Chio Rule of Civil Procedure 56(c).

Pursusnt to Temple v. Wean United Inc., 50-Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgment is appropriate when the moving party demonstrates
that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is
entitled 1o judgment as a matier of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.



The 1989 version of the ODMA became efféctive March 22, 1989. It provided for
a twenty (20) year look back provision regarding abandonment of rineral interests and s
three year grace period through March 22, 1992 1o come into compliance with the Act.

Ohio Rev: Code Section 5301.56 (BX1), (BX1Xe)(D), (v) provides in pertinent

(BX(1) Any mineral interest held by any person; other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and
vested in the owner of the surface if none-of the following applies:

(c) Within the preceding twenty years, one or-more of the following has
ocourred;

(i) The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the county recorder of the-
county in which the lands are located; _

L]
(v) A claim to preserve the interest has been filed in accordance with
division (C) of this section [.]
There are & number of other savings events that are not relevant to-our discussions
inthe case at bar, The Plaintiffs claim that the Deféndant Batmans have abandoned their

mineral interest and that there have not been savings everits ipon -which the Batmans can

rely.

In analyzing the twenty (20) year look back period from March 22, 1989, this

Court must review the Baiman Affidavit of Preservation recorded Seéptember 14, 1981.



The Batman Affidavit was filed within the twenty (20) year look back window of the
ODMA. This Court finds that the language contained in the affidavit complies with the
requiremeits of Ohio Rev. Code Section 5301.52. As such, it qualifies as a savings event
pursuant to the 1989 ODMA. Should the 1989 ODMA relate only to the years 1969-1989
plus the three year grace period, the Batman Affidavit would be sufficientto precludé
abandonmenit by the Defendant Batmans. Whether the 1989 ODMA is stagnant or rolling

requires further analysis,

Ohio Rev. Code Section 5301.56 (D)1) providés:

A mineral interest may be preserved indefinitely from being deerned abandoned
under division (B)(1) of this section by the occurrence of any of the
circumstances described in division (BX(1)(c) of this section, including, but

not limited to, succéssive filings of claims to- ve mineral interests under
division (C) of this section.

A stagnant twenty (20) year Jook back period would have no need for a provision
-calling for indefinite preservation of mineral interest through successive filings of
preservation claims. Based upon the same, this Court finds the 1989 Dormant Mineral
Act to provide for a “rollirig look back period.” Having so found, the Batmans are
required to identify an additional savings event afier the recording of their Affidavit-to

Preserve Interest on September 14, 1981 and before September 14, 2001,



THE BATMAN WILL

Frances Batman held a one-half (¥4) interest in the oil and gas in the parcel in
question when she died in 1981, Her will was filed for record.in County Court of Dakota
County, Nebraska on October 21 1981. Subsequently her will was filed for record with
the Belmont County Probate Court on May 15, 1989, A certification from the Nebraska
court was appended to the Batman Will prior to when it was filed with the Belmont
County Probate Court, The will provided for the transfer of Frances Batman’s interest i
the-parcel herein to her son, the Defendant Nile Batmen, The Batman Will was recorded
with the Belmont County Recorder on April 10, 1989, some nineteen (19) days after the
1989 ODMA went into effect. A Certificate of ‘Transfer was not recorded in the office of
the Belmont County Recorder.

It is the position of the Defendants that the Batman ‘Wil is a title transaction and
cts as a savings event purstant to the 1989 ODMA. Ohio Rev, Code 5301.47 (F) defines
a title transaction as follows:

(F) “Title transaction™ means any transaction affecting title to-any interest in land,

including title by will or descent, title by tax deed, or by trustee’s, assigniee’s,

guardian’s, executor’s, administrator’s, or sheriff’s deed, or decree of any court,

as well as warranty deed, quit claim deed, or morigage.

The failure to file the Certificate of Transfer does not negate the title transaction
established by the filing of the Batman will with the Belmont County Recorder. The
definition of title transaction provides for “any transaction affecting title to any interest in

land including by will or descent...”See ORC 5301.47 (F). A number of other methods of



transfer are listed ... tax deed, or by trustee’s, assignee’s, guardians, executor’s,
administrator’s, or sheriff’s deed... ™ Id. Certificates of Transfer are not listed in the
definition of fitle transaction,

I Ohio Northern Univ. v. Ramga (July 12, 1990), 3" Dist. App. No. 2-88-1, 1990

Ohio App LEXIS 2946 at *9, the Court of Appeals held that “title to real estate generally
passes by testate succession at the time of death[,]” In the dissenting opinion of Ramga,

" Judge Whiteside discussed the application of a certificate of transfer in regard to a
transfer of real estate through the Probate Court:

The certificate of transfer is provided by R.C. 2113:61(A) and is issued by the
probate court, not as 2 document transferring the real estate but as a
certification that the real estate has been transferred either by devise-under a
will or by statutory intestate succession. R.C. 2113.62 provides that such
certificate of transfer may be recorded by the county recorder. The issuance of
such certificate of transfer, Howeveér, is not a prerequisite to the transfer of title
to'the property, nor to the marketability or alienability of title to such real
property. R.C. 2113.61 commences with the words, “[w]hcn real estate passes
* % * under a will* * *["] clearly conneting that the transfer itself was effected by
-admission of the will to probate and that the certificate is merely a
‘memorialization of such transfer which has previously occurred, Id at * 1-12.

The Second District Court 6f Appeals stated the following regarding the
application-of certificates of transfer..

Upon proper. apphcanon, a probate court must issue‘a cemf‘ cate of transfer for
record in the county in‘which real estate is situated, which must recite the names
of devisees and the interest in the parcel of real estate inherited by each,

R.C. 2113.61. Though the certificate of transfer is nota conveyance, it does
constitute 8 memorialization by probate court of what occurred with respect-

to a real estate title upon the death of the decedent.

Platt v, Estate of Petrosky (July 24, 1992), 2d Dist. App. No. 91-CA-105, 1992

Ohio App. LEXIS 3953, at *3,



Inaccordance with Ramga and Petrosky supra, the certificate of transfer is 1ot the
conveyance document but rather the will itself is the vehicle by which the inherited
property is transferred. Wherefore, this Court finds the Batman Will, recorded on April
10, 1989, to be a title {ransaction and Savings évent pursuant to the 1989 ODMA and in.
accordance with the spirit of the law which essentially calls for onie to “use'it or loseit.”

THE BATMAN LEASE

When applying the “rolling look back period,” in order for the Batmans to avoid.
abandonment of their minerg] interests pursuant o the 1989 ODMA, they must be able to
Tely on & savinigs event prior to April 9, 2009, The Defendant Batmans entered into a
lease with Defendant Reserve Energy. The sarfie was recorded with the Belmont County
Recorder on December 3, 2008. The Ohio Supreme Court has held that an oit and gas
lease is “more than a mere license,” it conveys “a vested, though limited, estate in the
' i1 Co. (1897), 57 Ohio St.

1ands for the purposes named in the lease.” Hirris v
118, 130

-Anoil and.gas lease is.a “title:transaction” pursuant to Ohie Rev. Code 5301.47
(F): “The transaction must merely ‘affect’ the intérest Clearly, an oil and gas lease is an
instrument which affects an interest in such minerals.” Bender v. Morgan Columbiria
Co. CP. Case No. 2012-CV-387, at 4,

The Batman oil and gas lease recorded on December 3, 2008 fulfills the

requiremenits of the 1989 ODMA,



The Plaintiffs’ Motion For Summary Judgmeiit relates to the validity of the
Batman lease. The Defendant Equity Oil & Gas Funds, Inc. has no interest in the Batman.
lease. Therefore, the Plaintiffs are foreclosed from obtainirig judgment against Defendant

Equity in relation to the same.
CONC "LQ_SIOQ

After having considered Plaintiff Wayne K. Lipperman et al.’s Motion For
Summary Judgment and Defendants Reserve Energy Exploration Company and Equity
Oil & Gas Funds, Inc's Motion For Summary Judgment and after construing the evidenice
most strongly-in favor of the noimoving parties and having determined that there is no
genuine issue as to any material fact and that réasonablé minds can dome to but one
conclusion and further that there is no-just reason for delay, this Court makes the
following nuling.

This Court finds that Reserve Energy Exploration Conipany-and Equity Oil & Gas
Funds, Inc. are entitled to judgment herein. This Court grants the Motion For Suminary
Judgment of Reserve Energy and Bquity Ol and Gas. This Court -déxﬁcs-,thc Motion For
Summary Judgment of Plaintiffs Wayne K. Lipperman et 8l. Plaintiffs’ Complaint is

hereby dismissed with prejudice, Costs shall be assessed to the Plainfiffs herein, This is



final appealable order. IT IS SQ ORDERED,

. o udge'lmtoDLcw:s i
E N D ED CLERK SERVED COPIES O ¢y

ALL THE PARTIES OB 3%
THEIR ATTORNEYS ¥

WITHIN THREE (3) DAYS OF ENTERING THIS.JUDGMENT UPON THE
JOURNAL, THE CLERK SHALL SERVE/NOTICE OF THIS JUDGMENT AND ITS
DATE OF ENTRY UPON.ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTEW IN THE APPEARANCE DOCKET. CIVIL

RULE 38,
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IN THE COURT OF COMMON PLEAS BELMONT COUN’EELQ% OQ (? }: URT
10

i
BENJAMIN F. TAYLOR et al., I Stp 18 P 1y

Plaintiffs, _ ' CaseNo.11CV 4%4)&.}?’%A A OFC GU\ARLTE

VS, : ORDER
DONALD L. CROSBY, et al,,

Defendants.

This matter having come on before this Court upon Defendants Donald L. Crosby,
Tammy Crosby, Richard Crosby and Janis Crosby’s (Crosby’s) Motion For Summary
Judgment filed with this Court on November 27, 2012, Plaintiff’s Cross Motion on
December 28, 2012, Defendant PC Exploration and XTO Energy, Inc’s (XTO’s) Cross
Motion For Summary Judgment and Memorandum Contra filed January 11, 2013 and
Defendant Crosby’s Memorandum In Opposition filed January 16, 2013. After having

considered the same, this Court finds the following.

Benjamin Belt (Belt) previously owned 108.708 acres in Richland Township,
Belmont County, Ohio which is the subject of this action. In 1971, Belt transferred the
property in question to Eli and Virginia Bell (collectively, the Bells). (the 1971
Transaction). Belt reserved “an undivided one half interest in and to all oil and gas in and
underlying the” subject property. Mr. Belt leased the oil and gas to Utited Peiroleum

Corporation on July 10, 1975, On July 5, 1979, the Bells conveyed their entire interest to




Donald and Richard Crosby (who, together with their spouses, are the Crosby
Defendants), subject to Belt’s “undivided one half interest in and to all oil and gas in and
underlying the” subject property. (the 1979 Transaction). From 1979 to the present,
Donald and Richard Crosby have been the owners of the surface rights. Mr. Belt died on
January 8, 1993. His estate was not probated until May, 2011 at which time Belt’s
interest in the parcel was transferred via probate.

On October 29, 2007, the Crosby Defendants leased the mineral rights in the
subject property to Reserve Exploration Company (Reserve). Reserve assigned their

interest in the leasc to Petroleum Corporation on May 15, 2008.

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is
warranted when “it appears from the evidence or stipulation, and only from the evidence
or stipulation, that reasonable minds can come to but one conclusion and that conclusion
is adverse to the party against whom the motion for summary judgment is made, that
party being entitled to have the evidence or stipulation construed most strongly in the
party’s favor,” Ohio Rule of Civil Procedure 56(c).

Pursuant to Temple v. Wean United Inc., 50 Ohio 8t. 2d 317, 327, 364 N.E. 2d
267, 274 (1977) summary judgment is appropriate when the moving party demonstrates
that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is
entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.




PLAINTIFE'S CLAIMS

On October 19, 2011 the Plaintiff’s herein filed the present action consisting of
six claims,

Count One Declaratory Judgment to declare the lease between the Crosby
Defendants and Reserve null and void.

Count Two Declaratory Judgment that Section 5301.56 (E) requires certified
mail service to declare mineral rights abandoned.

Count Three Declaratory Judgment that Section 5301.56, the abandonment
statute, is unconstitutional.

Count Feur Slander of Title by recording documents in Belmont County and not
affording the allegedly required notice provided in Section 5301.56.

Count Five Plaintiff’s request an accounting of the “rentals and royalties paid” to
the Crosby Defendants,

Count Six Injunctive Relief to preclude the implementation of the lease and

removal of oil and gas.

DEFENDANT'S POSITION

The Defendants argue that the lease between Defendants Crosby and Reserve is a
valid lease in that the Plaintiffs possess no interest in the oil and gas in question, For that

reason it is the Defendant’s position that the Plaintiffs have no claim for Slander of Title,




and accounting of the “rentals and foyaltics paid” nor Injunctive Relief,
The Defendants further argue that they have complied with the service
requirerhents of ORC Section 5301.56() and that the abandonment statite is

constitutional,

The Ohio Dortmant Mineral Act was enacted in its original form on March 22,
1989, The act has been characterized as a “use it or lose it” statute, The Ohio Legislature
attempted to balance the ints
indritling, producing and marketing the mineral interests of this state, Dormant and
abandonied mineral intetests were viewed as of io benefii to the state, while making use
of thie state’s mineral resoutces was for the public good,
inserted at 5301.56(B)(2).
2)A m‘iflgral-;inte;ré_sft shall not be abandoned under division (BY1) of this:
section......until three yeats from the effective date of this section.
The oil and gas owners thereby were given 3 years to meet one-of the “Savings
Events™ provisions. A similar statute was énacted in Indiana and provided for a two year
grace period. This act was upheld by the United States Supreme Court in TexacoIne. v,

Short, 454 US 516 (1982). In Texaco, it was held that, “There was no constitittional right

for a mineral interest owner to receive individual notice that his right will expire.”

Based upon Texaco, this Court finds the 1989 Ohio Dormant Mineral Act 1o be




constitutional.

The Ohio Dormant Mineral Act has been characterized as a “use it or lose it”
statute. In order to preserve one’s interest in a severed mineral right one must meet the
requirements of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any
person, other than the owner of the surface, shall be deemed abandoned and vested in the
owner of the surface unless: the interest is in coal or the interest is held by the
government. ORC 5301.56 also provides protection if within the preceding 20 years the
mineral interest has been the subject of a title transaction, there has been actual
production or withdrawal of the minerals , underground gas storage has taken place, a
drilling or mining permit has been issued, a claim to preserve the interest has been filed
or a separately listed tax parcel has been created for the mineral interest.

In the case at bar the only portion of ORC 5301.56 that is applicable herein deals
with whether the property in question has been the subject of a title transaction. Applying
the requirements of the 1989 Ohio Dormant Mineral Act, we must first look to the years
1992 back to 1969. The act provides for a 20 year look back period from March 22,1989,
but also allows for a three year grace period to March 22, 1992.

The Plaintiffs argue that the 1989 Act is a static 20 years plus the grace period.
The Defendants take the position that the look back period is a rolling 20 years. The
Plaintiffs rely on Riddell v. Layman. 94 CA 114, 5% District, Licking County (1995).

Riddell was presented with the question of whether a 1965 deed recorded in 1973




qualified as a title transaction, A “rolling look back period” was not an issue.

ORC 5301.56 (D)(1) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstances
described in division (B)(1)(C) of this section, including, but not limited to, successive
filings of claims to preserve mineral interests under division (C) of this section.

A static 20 year look back period would have no need for a provision providing
for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Dormant Mineral Act to

provide for a “rolling look back period.”

TLE TRANBACTIONS

In the case at bar, there are three transactions of worthy note, One is the 1971
Transaction wherein Benjamin Belt transferred the surface herein and reserved one half
of the oil and gas. This transfer qualified as a Savings Event and protected the Belt
mineral interest for 20 years and additionally under March 22, 1992 including the grace
period.

A second transaction occurred in 1979 when the Bells conveyed their entire
interest in the property in question to the Defendant Crosbys. The 1979 Transaction
provided for the reservation of Belt’s “undivided one half interest in and to all 0il and gas
in and undetlying the” subject property. This Court does not find the oil and gas herein to

be the subject of this title transaction as required by ORC 5301(B)(1)(C). The subject of




the transaction is that which is conveyed, being the surface and the unreserved one haif
oil and gas that was transferred. The crux of the Ohio Dormant Mineral Act is that it is a
“use it or lose it” statute. To transfer the surface and one half the oil and gas was totally
within the control of the Bells in 1979. Their transaction with the Defendant Crosbys
could have been by quitclaim deed with no mention of the Belt reservation. The fact that
it was mentioned does not make it the subject of the title transaction and in no way shows
proof of Mr. Belt “using” the oil and gas in question. Be that as it may, the 1979
Transaction would have only protected the mineral interest until 1999 by use of the 20
year rolling look back application.

Mr. Beit’s 1975 lease to United Petroleum qualifies as a title transaction and
preserved the mineral interest for Mr, Belt until 1995.

Pursuant to the 1989 version of ORC 5301.56, as of 1995 the oil and gas interest |,
held by Mr. Belt was deemed abandoned and vested in the owner of the surface. As to
ORC 5301.56 effective June 30, 2006, any discussions regarding the same are moot in
that any oil and gas interest of Mr. Belt and the Plaintiffs had been abandoned and vested
in the Defendants prior to that date. See Wendt v. Dickerson, Tuscarawas County C.P,
Case No. 2012 CV 020135, 2/21/2013, Walker v. Noon, Noble County C.P. Case No,

212-0098, March 20, 2013,

CORCLUSION

Wherefore, after having considered the Motions for Summary Judgment and after

construing the evidence most strongly in favor of the nonmoving parties and having




determined that there is no genuine issue as to any material fact and further that
reasonable minds can come to but one conclusion and further that there is no just reason
for delay, this Court grants the Summary Judgment Motion of Defendants Crosby, Cross
Motions of Defendant PC Exploration, Inc. and XTO Energy, Inc. and denies Plaintiff's
Cross Motion For Summary Judgment. Plaintiff*s Complaint is hereby dismissed. Costs

to the Plaintiffs. This is a final appealable order. IT IS SO ORDERED.

Tudge Linton D. Lew1s Jr.
Sitting by Assignment

- WITHIN THREE (3) DAYS OF ENTERING THIS JUDGMENT UPON THE
JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS JUDGMENT AND ITS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN THE APPEARANCE DOCKET. CIVIL
RULE 58.
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IN THE COURT OF COMON PLEAS
HARRISON COUNTY, OHIO
GENERAL DIVISION

ROBERT E. DAVIS, ET AL.,
Plaintifi CASE NO. CYH-2011-0081
Vs,

CONSOLIDATION COAL COMPANY JUDGMENT ENTRY
Defendant

This matter came before the Court on Plaintiffs Motion For Summary
Judgment filed July 6, 2012 and Defendant’s Cross Motion For Partial Summary

Judgment filed on August 8, 2012.
SUMMARY OF CARE:

The dispute between the parties concerns competing claims regarding the
ownership of the mineral rights, excluding coal, in and beneath 77.75 acres of real
property in Harrison County, Ohio. Defendant Consolidation Coal Company
(Herein referred to as Consol) and Plaintiffs Robert Davis, James Albright and
Barbara Albright (Herein referred to as Plaintiffs) both claim title to the mineral
estate. Plaintiffs file this action for declaratory judgment seeking a declafaﬁon of
their rights and an order quieting title in them. Consol filed counterclaims, also
seeking declaratory judgment and an order quieting title in Consol. Both parties
now seek summary judgment.

STATEMENT OF THE FACTS:

On October 9, 1967 Consol sold real estate to Robert E. Davis and
Marilyn Jean Davis subject to all reservations and conditions as contained in a

deed from John M. Wheeler to Howard Coffland (Herein referred to as the
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Wheeler deed). In the Wheeler deed, Wheeler conveyed his entire interest in the

property, reserving and excepting from that conveyance however;
... All producing oil and gas wells on the premises
aforesaid together with the right to drill and operate two additional

wells on the second tract above described and all proceeds

therefrom to be the property of the grantors in this deed.

Grantors also have the right to extend any and all existing
leases for so long as oil or gas is found in paying quantities and the
proceeds of said wells under said existing leases together with two
additiona! wells to inure to the grantors herein, their heirs and

assigns forever,

Consol then expressly reserved for itself all oil and gas rights not
previously excepted and reserved by Wheeler by adding the following to that
reservation:

Excepting and reserving to Consol herein, its successors and assigns, all
right, title, and interest in and to the oil, gas and other minerals not heretofore
aceepted and reserved by predecessors and title of the grantor herein, together
with the right to explore and operate and extract the same by any method now or
hereafter used or practiced.

Since the Wheeler deed, Conso! has completed four title transactions on
the subject property.

1) By deed recorded 10/9/1967, as the then fee simple owner of the
property, Consol conveyed the surface rights to Plaintiffs predecessors
in title, but retained ownership of the mineral estate,

2) By Memorandum of Lease recorded September 25, 1981, Consol
conveyed a leasehold interest in the mineral estate to Republic Steel,

Republic Steel later changed its name to LTV Steel Company.
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3) By assignment of lease recorded May 30, 1985, LTV Steel Company

4)

assigned its leasehold interest in Mineral Estate to Carless Resources,
Inc. later changed its name to Kelt Ohio, Inc.

By a partial release of lease recorded August 10, 1993 Kelt Ohio Inc,
released all interest in the mineral estate resulting in the reversion of
that interest to Consol. On February 22, 2011, Attorney Shawn P,
Lindsay sent Conso! a Notice Of Intent To Declare Qil and Gas
Mineral Rights abandoned pursuant to §5301.56 of the Ohio Revised
Code. This letter alleged that for the previous 20 years, starting from
February 22, 1991, no Saving Act ( i.e. title transaction) set forth in
O.R.C. §5301.56 had occurred. On March 21, 2011, Robert Belesky,
Vice President for Consol filed an affidavit to preserve the mineral

interests under the Plaintiffs land citing the above title transactions as

Saving Acts.

Both parties have moved for Summary Judgment. OHIO R. CIV. P, 56
provides in pertinent part:

Summary Judgment shall be rendered forthwith if the pleadings,
depositions, answer to interrogatories, written admissions, affidavits, transcripts
of evidence, and written stipulations of fact, if eny, timely filed in the action,
show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.

A Summary Judgment shall not be rendered unless it appears from such

evidence and only therefrom, that reasonable minds can come to but one

uam



conclusion and that conclusion is adverse to the party against whom the Motion
for Summary Judgment is made, such party being entitled to have the evidence or
stipulation construed most strongly in his favor.

The Supreme Court of Ohio in Temple v. Wear United Inc. (1977) 50
OHIO St. 2" 317 at 327 held “Before Summary Judgment may be granted, there
must be first, no genuine issue as to any material act that remains to be litigated:
second. the moving parties are entitled to Judgment as & matter of law: and third it
appears from the evidence that reasonable minds can come to but one conclusion,
and viewing such evidence most strongly in favor of the party against whom the
Motion For Smmmary J udgnient is made, that conclusion is adverse to that party™,

IN CONSIDERING THE PARTIES MOTIONS FOR Summary
Judgment, the Court finds it must examine two issues.

First, the Court must examine the “Wheeler” deed and its reservations.
Secondly, the Court must apply the facts of this case to the Ohio Dormant Mineral
Act §5301.56 of the Ohio Revised Code.

L Wheeler Deed

The crux of the Plaintiffs argument is that Consol had no right to reserve
or Jease minerals underlying the Co-Plaintiff’s property because of the reservation
of producing oil and gas wells and their royalties contained in the Wheeler deed.!
Specifically, the Co-Plaintiffs argue that because the Wheeler deed only gave

Consol mineral rights subject to a reservation, the subsequent title transactions are

! Plaintiffs argue that the Defendants failed to foflow a procedure to extinguish the excepted
interest of the wells in the Wheeler Deed. However, Plaintiffs provide no citation as to what exact

procedure is to be followed.
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invalid to save Comsol from application of Ohio’s Dormant Mineral Act.
However, the language from the Wheeler deed is clear that it contains only
limited rights, reserving and excepting only the royalties from producing oil and
gas wells with the right to drill and operate two additional wells. The language is
clear that Consol, at the very least, retains the balance interest of the Mineral
Estate as proscribed by the deed.

Furthermore, it is clear that all of the wells on the property cited by both
defendants and plaintiffs have been plugged and abandoned and/or are “dry
holes™ - meaning they were never in production. (Defendant’s Reply to Plaintiff’s
Response to Defendant’s Combined Cross Motion for Partial Summary Judgment,
pg. 5). It is also noteworthy that these wells were all deemed abandoned long ago
- between the years 1916 and 1930. It is therefore clear that the reservation in the
Wheeler deed has been self-extinguished by its own express language- given that
none of the reserved wells are currently producing wells.2 By these terms, Consol
therefore retains the entire interest in the Mineral Estate to lease as it chooses.

I1.  Ohio Dormant Minerals Act

Plaintiffs argue that both the historic and current versions of Ohio’s
Dormant Mineral Act divest the interest in the Mineral Estate from Consol.
Specifically, the Plaintiffs argue that the title transactions are void because Consol

had no right to lease the mineral interests in the first place because of the

? No evidence was brought forth by Plaintiffs that any wells were drilled pursuant to the right,
reserved in the Wheeler Deed, to develop two additional wells. In fact, the information provided
on the weils given in Plaintiff’s Exhibit M and cited in the Defendaat’s Reply to Plaintiff's
Response (pg. 5-6) shows that the last well drilled on the property occurred prior to the date of the
Wheeler Deed.
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reservations contained in the Wheeler deed. While it is in dispute which version
of the act should apply to the case at bar, Consol identified three record title
transactions to defeat the application of both versions of the act to retain interest
in the Mineral Estate.

According 1o the 1989 historical version of the act, if the mineral interests
are found dormant, they are deemed abandoned. Title to those interests is then
vested in the surface owner. However, a mineral interest is not deemed dormant if
it was the subject of a recorded title transaction within the twenty-year period
immediately preceding the Act's 1989 effective date®> O.R.C. § 5301.47(F)
defines “title transaction” to mean any transaction affecting title to any interest in
land ., .”

To defeat this argument, Consol has provided evidence that two separate
title transactions were recorded in the Harrison County Recorders’ Office duting
the period between March 22, 1969 and March 22, 1989. Specifically. Consol
conveyed a leasehold interest to Republic Steel on September 25, 1981 for a
period of 50 years of a portion of the oil and gas rights Consol possessed. (Exhibit
1, at 12). An Assignment of Lease was then recorded on May 30, 1985 in which
Republic Steel conveyed the leasehold interest in the Mineral Estate it obtained
from Consol to an entity known as Charles Resources. (Exhibit 1, at §14).

According to the amended/current version of the act, a mineral interest is
not deemed dormant if it was the subject of a recorded title transaction within the

twenty-year period immediately preceding the date on which notice is served or
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published — in this case February 25, 2011. A title transaction was recorded in the
Harrison County Recorders’ office on August 10, 1993 - during the period
between February 1991 and February 2011,

While the Plaintiff’s argument would hold more merit if the reservations
in the Wheeler deed did not give Consof rights to lease mineral interests, that is
not the case here, It is clear that the Wheeler deed conveyed mineral interests only
with certain reservations that have been self-extinguished by its own express
language. Therefore, Consol did have the right to lease its Mineral Estatc -
making the title transactions valid and saving acts, under the Dormant Mineral
Act,

The Court finds the evidence is clear and unambignous.

The Court finds the Evidence sufficient to make findings and that no
genuine issue of material fact remains to be litigated.

The Court finds that Judgment in favor of the Consolidation Coal
Company is appropriate after reviewing the evidence in a light favorable to
Plaintiffs,

WHEREFORE, IT IS THE ORDER of the Court that:

1. PlaintifP's Motion For Summary Judgment is denied.

2. Defendant’s Motion For Partial Summary Judgment is granted.

3. Consol is granted Declaratory Judgment against Plaintiffs as sole

owner of the mineral estate of the subject 77.75 acres.

3 Ohio Rev, Code §5301.56(B) (1989 version).
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4. Title to 77.75 acres is hereby quieted as to the mineral estate in favor
of Consolidation Coal Company and against any claim of Plaintiffs.
5. Court Costs are assessed against Plaintiff and each party shall be

responsible for their own attorney’s fees.

7%/;/

NOTICE: FINAL APFEALABLE QRDER

SO ORDERED.

This is a final appealable order. For each party who is not in default. serve
notice to the attorney for each party and to each party who represents himself or
herself by regular mail service with certificate of mailing making notation of same
upon case docket.

Stamped Copies:
\Anomey Brad L. Hillyer
Attorney Geoffiey Mosser

Attorney Michael Dortich
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IN THE COURT OF COMMON PLEAS

COLUMBIANA COUNTY, OHIO
VIRGINIA A. BENDER, }  CASENO. 2012-CV-378
)
Plaintiff, )} JUDGE RICHARD D. REINBOLD, JR.
) (By Assignment)
VS, )
)
BENNY L. MORGAN, et al., )} OPINION AND JUDGMENT ENTRY
) ONMOTIONS FOR SUMMARY
Defendants. Y  JUDGMENT
| B Intreduction.

Before the Court are cross-motions for summary judgment filed by the plaintiff, Virginia
A. Bender (“Bender”), and the defendants, Benny L. Morgan, Martha Jayne Dorr, Sherry Lee
Blosser, Da;vid Blosser and Ronald Wayne Collier (collectively the “Dorr Heirs™), Plaintiff's
motion was filed on October 25, 2012, and the defendants’ motion was filed on November 1,
2012." The Dorr Heirs also submitted a reply brief on November 26, 2012, The Court heard oral
arguments on the motions on March 15, 2013. The plaintiff Bender was represented by Attomney
Mark Ropchock, and the defendant Dorr Heirs by Attorﬁey*J ames Mathews.

For the following reasons, the motion for summary judgment of the defendant Dorr Hejrs

is hereby GRANTED, and the plaintiff’s motion for summary judgment is DENIED.



The material facts in this case are not in dispute. Central to the determination of the
issucs between the moving parties is the reservation of oil and gas interests by Harry Dorr in
1947. It is undisputed that Harry Dorr was the titled owner of the Property at issue in this case,
in fee, at the time he transferred the property, and other parcels, in 1947, Pursuant to a Warranty
Deed dated March 17, 1947, and recorded March 28, 1947, Dorr conveyed land to Lorctta
Brauninger. That deed was recorded at O.R. Vol. 716, Page?456, of the Columbia County
Records. Importantly, that deed included a reservation of oil and gas rights, creating the
severance at issue in thig case:

The Granitor also excepts from the operations hercof and feserves to himself, his

heirs and assigns, all oil ad gas in and underlying the aforesaid Tracts No, 1 and

No. 2,

(Wagoner Aff,, §7, Exhibit C-4; Vol. 716, at Page 457).

The plaintiff Bender is currently the surface owner of the Propefty at issue. The surface
interest is deseribed as a 52.687 acre tract (the “Property”), described in O.R. Vol. 491, Page 991
of the Columbia County Records. Itis -undisputéd that plaintiff Bender owns the surface rights
to the Property, pursuant to a Cortificate of Transfer from the estate of her late father, Earl W.
Lomax, In this case, tﬁe plaintiff has asserted that she is also entitled to the mineral rights (oil
and gas interests in the PFF’W“)’)AW qpﬁ;g@qg -pf t_he OhmDormant M_inﬁra_l Act, R.C. 5301.56,
The Dorr Heirs, on the other hand, maintain that the plaintiff’s surfacc ownership remains

subject to the 1947 severance of the oil and gas rights, created by the predecessor in title of the

Dorr Heirs,



There are two versions. of the Dormant Mineral Act, or “DMA,” at issue in this case, The
DMA was first enacted cffoctive March 22, 1989. The DMA was amended by the General
Assembly effective June 30, 2006. Pursuant to the 1989 version, a severed mineral interest may
bt subjeet to abandonment and merger with the surface owner “automatically,” unless the
interest was held by the government, the intcrest was in coal, or otherwise preserved by a
“savings event.” Under the 2006 version, the potential abandonment of 2 mineral right must be
triggered by a surface owner’s publication or service of “notice,” then coupled with the timely
recording of an affidavit of abandonment. The Court will address the issues presented under the
. DMA in reverse order.

1. Plaintiff’s Claim Under the 1989 Version of the DMA Fails Because The

Record Demonstrates “Savings Event” ~ the Recording of Oil and Gas
Leases — Within the 20-Year Period Predating March 22, 1989,

The parties have presented a scries of recorded oil and gas leases in the relevant chajn of

title. These Jeases, with cotresponding assignments, are set forth in the Wagoner Affidavit and
Exhibits. The leases were recorded: Book 110, Page 258, Recorded June 15, 1976; Book 116,
Page 235, Recorded February 12, 1981; Book 62, Page 919, Recorded Fobruary 13, 1985; and
Book 171, Page 933, Recorded March 31, 1988. (Exhibits C-7, C-9, C-12, C-135).

Plaintiff acknowledges that one of the Savings Events found in both versions of the DMA
(B)(3)(a). The sole question presented for the Court’s determination is whether an oil and gas
lease represents a “titte transaction.” The plaintiff agrees that “[i]f the aforesaid oil and gas

leases and their assignments constituted ‘title transactions’ under R.C. 5301 47(F), then Plaintiffs



concede that these instruments were Savings Events pursuant to the 1989 Act R.C.
5301.56(B)(1)(¢)(i)) becausc the oil and gas rights in the Realty were. ‘the subjcet of® these
tratisactions.” (Plaintiffs Memorandum, Sce. 1(b)(ii), (p. 6). Given the nature of interest

- conveyed by an oil and gas lease, the Court finds that such represents a “title transaction™ as
defined by law,

A “tiflc transaction” does not have to be a conveyance. R.C. 5301.47(F) broadly defines
a-“title transaction” as follows:

(F)  “Title transaction™ means any transaction affecting title to any interest

in land, including title by will or descent, title by tax deed, or by trustee’s,

assignee’s, guard_ian’s, executor’s, administrator’s, or sheriff’s deed, or decree of

any court, as well as warranty deed, quit claim deed, or mortgage:

(Emphasis added). The transaction must merely “affect” the interest. Clearly, an oil and gas
lease is an instrumient which affects an interest in' such minerals,

Moreover, an oil and gas leasc docs more than merely permit usc of minerals for
development. Rather, an oil and gas lease does actually convey (a determinable fee intcrest) in
the oil and gas (severed mineral interests in this case) in place, for production. That conveyance
is subject to reverter in the event there is no production and the lease otherwise expires by its
own terms. “Oil and gas in place are the same as any part of the realty, and capable of separate

reservation or conveyance,” Pure Oil Co. v, Kindall (1927), 116.Ohio St. 188, 201. A lessee to

“an oil and gas leasé acquires a “vested, though limited, éstate in the Tands for the purposes named
inthe lease....” Harrsv. Ohio Oil Co. (1897), 57 Ohio St. 118, 130-31. Under the typical

language of a habendum clause found in an oil and gas lease, such generally creates a



determinable fee interest, subjeet to reverter fo the lessor if ¢onditions arc not satisfied. E.g.,

Tisdale v. Walla (Dec. 23, 1994), Ashtabula App. No, 94-A-0008; Kramer v. PAC Drilling Oil &

Gas (Dec. 29, 2011), 2011-Ohio-6750, J11. As stated in Kramer, an oil and gas leasc “conveyfs]

ownership of the oil and gas estates” to the lessee; again, subject to reverter. Id. (Emphasis
added). Because of the possibility of reverter, the oil and gas lease conveys a fee simple
determinable rather than a fee simple absolute. Id. ‘Tn any event, an oil and gas lease is clearly a
“title transaction™ as contemplated under R.C. 5301.47(F),

It is inescapable that an instrument which conveys a fees simple determinable in oil and
gas minerals (in place) is a “title transaction” ag contemplated by the broad definition found in
the Marketable Title Act. Thus, the oil and gas leases identified in this record were “title
transactions,” and the “mineral intcrest™ (that is, the severed interest passing from Harry Dorr to
Vesta Dorr, then to their children and grandchildren) was “the subject of a [series of] title
transaction[s] . . . recorded in the office of the county recorder.” (Exhibits C-7-15).

Using the retrox;ctive “look back™ period for the 1989 version of the DMA as described in
the case of Riddel v. Layman (July 10, 1995), Licking App. No. 94 CA 114, 1995 Ohio App.
LEXIS 6121, the oil and gas leases occurred within the 20-year period before the March 22,
1989 effective date. Consequently, when plaintiff's predecessor held the Property at the time the
decmed abandoned. Likewisc, when plaintiff acquired the surface estate in 1995, the 1989
version of the Act did not operate to produce any abandonment or merger of the mineral interest

to the plaintiff’s benefit. If onc focuses attention on the 1988 oil and gas leasc alone (Exhibit C-



15; Vol. 171, Pg. 933), there can be no determination of abandonment under the 1989 features of
the DMA. That title transaction in the mineral estate existed within the 20-year look back before
enactment of the DMA. Further; extending forward from the 1988 oil and gas lease, looki'ngl
prospectively another 20-year period, that time extends beyénd passage and enactment of the
amended -ver‘sioﬁ of the Act in 2006 — at which time the 1989 version ceased to cxist,
Accordingly, the plaintiff Bender did not acquire any right under the former version of the DMA

while it was still in effect.

H1i.  Plaintiff’s Claim Under the 2006 Version of the DMA Fails Because The
Plaintiff Failed to Timely Record an Affidavit of Abandonment.

The Dormant Mineral Act is part of the Ohio Marketable Title Act, R.C. 530147 to

5301.56, E.g., Pinkney v. Southwick, (Aug. 11, 2005), 2005-Ohio-4167, 931. UnderR.C.

5301.56(B), if one conforms to the criteria for abandonment, the surface owner of property may
claim rights to the abandoned mineral interests. Subsection (B) dircéts compliance with
subsection (E). Thus, the first step requires that notice must be given to the mineral interest
holder or the holder’s successors. R.C. 5301.56(E)}(1). Next, for the mineral rights to vest with
the surface owner, (E)(2) requircs that an affidavit of abandonment must be timely filed with the

county recorder,

R.C. 5301.56 requires, in pertinent part:

(B) " Any mineral intersst held by any person, . . . shall be deéﬁicd'hb'a'nddnéﬂ
and vested in the owner of the surface of the lands subject to the interests if the
requirements established in division (E) of this scction are satisfied and none

of the following applies:



(E)  Beforc a mineral interest becomes vested under division (B) of this
section in the owner of the surface of the lands subjcct to the interest, the owner
of the surface of the lands subject to the interest shall do hoth of the
following:

(1) Serve notice by certified mail . .. If service of notice cannot be completed
to any holder, the owner shall publish notice of the owner's intent to declare the
mineral interest abandoned at least once in a newspaper of general circulation . .,

(2)  Atleast thirty, but not later than sixty days after the date on which the
notice required under division (E)(1) of this section is served or ‘published, as
applicable, file in the office of the county rccorder of each county in which the
surface of the land that is subject to the interest is located an affidavit of .
abandonment, ., .

(Emphasis added). One utilizing the Act “shall do both,” setve or publish notice and timely
rccord an affidavit. When “shall” is used in a statute, it conveys something that is mandatory.

E.g., Paris Hill v, Erb Lumber (1998), 133 Ohio App.3d 1. The Act specifically states that in

order for the mineral rights to vest with the surface property owner, the affidivit of abandonment
must be filed not later than sixty days after the publication or service of the notice.

In this instance, the plaintiff admits that her affidavit of abandonment was not recorded in
a timely manner but, instead, was recorded sixty-one days after publication of her notice,
Plaintiff published a notice of her intent to declare the mineral interests abandoned in the
Morning Journal of Columbiana County on August 18, 2011, (Complaint 7; PlaintifPs Exhibit
17 p. 3). Plaintiff subsequently filed an affidavit of mineral interest abandonment, in an attempt
to complete the second stage of the abandonment process. (Complaint 18). (However, the
affidavit was filed sixty-one days after the notice was published (on October 18, 201 1). (Vol.

1828, Page 599). Consequently, the Court finds that the affidavit was late and ineffective as a



matter of law. Further, the Court finds that the mineral rights in the Property, created by the
1947 severance to which the Dotr Heirs are successors, were not deemed abandoned.

The record further demonstratcs that on December 16, 2011, Benny L. Morgan, on behalf
of the defendant Doty Hgirs, ﬁle:d a Claim to Preserve Mineral Intercsts in the Property. (Exhibit
“C”). Consequently, the plaintiff Bender cannot simply start the process for sccking
abandonment undér the 2006 version of the DMA once again. If the plaintiff werc to serve
another notice, the date of that notice would be the reforence point for the 20-year look back
period under the current version of the code. The recorded Claim to Preserve of the defendant
Dorr Heirs (Vol. 1844, Page 692) is a Savings Bvent which would preclude abandonment.
Further, since the recording of the Claim to Preserve, a separate tax parcel number has been
crcated by Columbiana County for the mineral interest of the Property, in the names of the Dorr
Heirs. This separaté tax parcel designation (270411 1000} is another Savings Event which
prectudes the plaintiff Bender from attempting to use the procedures outlined in the current
\‘/ersion of the DMA.

IV,  Cenclusion.

The Court finds that there arc no genuine issues of material fact remaining for trial in this

case, and the Dorr Heirs are entitled to judgment as a matter of law. Consequently; the motion

motion for summary judgment is DENIED,

The Court hereby declares and determines that the defendant Dorr Heirs are the holders

of the mineral interests in the Property, pursuant o the 1947 severance of such interests. Thus,



title'to those interests is hereby quicted in the names of the Dorr Heirs, and a certified copy of
this judgment entry shall be recorded pursuant to R.C. 5303.01.

The Court further finds that there is no-just reason for delay,

IT IS SO ORDERED.,
’. / g 3 ' ¢ .
£ RICHARD D, REINBOLD, JR.
(By Assignment) -
Dated: ‘{g ,/2///?
Copies to:

Robert J. Tseholl, Esq.

James F. Mathews, Esq.

Richard V. Zurz, Jr., Esq./Mark A, Ropchock, Esq.
Steven G. Janik, Esq./Audrey K. Bentz, Esq.

TO THE CLERK OF COURT AND COUNTY RECORDER

Index to: Vol. 716, Page 456
Vol, 491, Pagc 991

TO THE CLERK OF COURT
This is-a Final Appealable Order, in accordance with Ohio R. Civ. P. 54(A), and

the Clerk of Courts is ditceted to serve filed-stamped copies of this Entry to
counsel of record, pursuant to Ohio R. Civ, I', 58(B).

(By Assignmient) ~
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FILED.
« JMON PLEAS COURT
--ﬁAN LSWARTZ stal . > |
: AT P 3 2b JOURNAL ENTRY GRANTING

Plamtlffs JouH A L h:‘!\"i i . PLAINTIFFS' MOTION
: PSS S5 POR SUMMARY JUDGMENT
Y : © + AND OVERRVULING DEFENDANTS!
ae . o : MOTIONFOR SUMMARY JUDGMENT
. JAY HOUSEHOLDER $R et-al :
o ) ’ K Case No. 12CV328
Defendants : ‘

_ This case larises as a dispute over the ownership of the mhl_ml.ml._gM,_ﬁgmg_df |
s , certain rea) sstate (heremaﬁcr referred to a8 the “subject redl estate™). The parties have entered
into stipulations of fact which resolve the factual i issues, and both the plaintiffs and defendants
Jhave filed motions for summary judgment. The Couxt, therefore, considers edch parueb motlon.
in accordance with Civil Rule 56 and the standard required by said rule and the case law
'. apphcable theteto. | |
The patties stipulate that plaintiffs are the owners of the entire sutface of the subject real
ostate of approximately 71.8 acres but dispute the ownership of the mlnera] oil and gas rights.
The plaintiffs contend that they are the owner of the oil und gas (the “mineral mterest”)
tights as they are the surfhce owner of the rea) estate and, that by virtue of ORC§5301.56, the'
Dormant Miner;tls Act of 1989 (hereinafier the “DMA of 1989"), they are vested with said
mineral interest by operation of Iaw.
The plaintiffs additionally contend that they are the owner of the mineral rights by virtug

of ORC§5301 .56, the Dormant Mmetals Act of 2006 (heremaﬁer the “DMA of 2006").
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The defendants contend that the DMA of 1989 did not divest the'r.n ofthe minera! interest
“and, secondly, that they had preserved their mineral interest in accordnnce with the DMA of
2006.
. Two issues are addressed by the patties in thelr motions for summary Judgment as being
.disposi twe of the issuss of ownership of the mineral interest underlying the subject real estate,
| and the Couit addresses each issuo as follows |
. Yssue #1 is the applzcation of ORC§5301.56, the Dormant Mmerals Act of 1989, gs it
existed prior to 2006 (heromaﬁer referred to as the DMA. of 1989), and whether said DMA of
1989 was selﬁexecutmg asto the abandonment of mineral, oil, gas, ete, rights which had been
| :reserved under reservatwn clauses included in deeds conveying title to real estate,
© Xssue #2 is the application of OR(§5301.56, the Dotmant. Minerals Act of 2006, as it.. .
- cux.'rently £Xists afier havmg been amended by Jegislation in 2006 (hereinafier referred to asthe
-_'DMA -of 2006). Said DMA of 2006 is very similar to the DMA of 1989 but includes ﬁ
| N ngﬂﬂg&mw to be taken by the surface owner of the teal estate in order to effectuate the
' abandonment of dormant mineral rights,
| Plaintiffs chain of title and the subjoct reservations contained therein are not at isgue.
The Court finds the following facts have been established by the parties stipulation and
the documents which have been properly sub;nltted by the parties:
' As Regards the 1946 aeservg‘ tion of the Minera] Interest:
| On August 30 1946, Elva ., Lawrence, AlmaJ, Lawrence, Chellissa Swickard ‘Walter
Swwkard Jetta A, Householder, and Arthur L. Householder (the “reservmg parties™),

transferred the property to Cleve Landis and Marie Landis husband and wxfc, by Warranty
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Déed recorded September 12, 1946, st Volume 21 4, page 127, of the Official Records ;of
Jefferson 'Coumy, Ohio, reserving the mineral Interest tothemselves (th 6 “reserving deed”). (See
_ ‘Stip.f 1.3) 'I‘.he‘reser‘ving deed conveyed the property with the following limitation;
Excepting and reserving gl minerals underlying said premises, This reservation
of minerals includes coal, clay, oil, and gas, and any and all other minerals
~ Whether named herein or not, underlying the above described premisos, together
with all mineral rights incident to the mining and removing or developing said
\ mln_era_!s. ' )
. (See Ex B nttached fo plaintif’s Compiaint)
| Defendants claim to own the mineral interest as heirs of the reserving parties based upon
the reserving deed (Seé Stip. q1; Bx.P;; Answer 15). The reserving peities never conveyed the-
. | 'mﬁe;al interest to any of the defex;dbms (nor tb anyone olse, for that matter) (See Stip. 710);
': " De_fehdants zire; however, the only living heirs of the reserving paitics, az;d 501t is believed that
they ate entitled to ownership of the minéral .intcrest ifit hés not been abandoned by éperaﬁon
of .lavlv (See Stip, 174, 10). Plaintiffs are the fos owners of the pfoperty, which was conveyed
to- th‘em by warranty deed without reservations recorded Muy 8, 2002, at Official Record
‘Volume 486, page 873 (See Stip.! : Ex.B). If the minéral‘interest has vested in the surfiice
, ovgnt;r of the property, it has vested in the plaintiffs (Soe Stip.y1; See Ex. B).
| As to Issue #1, the Court finds that the DMA of 1989 is applicable to the issue of the -
owneréhlp of the mineral interest, that by the clear wording of .s:aid‘ DMA of ‘1989‘
(§5301.56(B)(1), as highlighted below) said statute was self-executing and that under the facts

. a8 stipulated in this case the excepting and reserving clause contained within plaintiffs’ chain

of title is not now effective having been abandoned by inaction as contemplated by said éta.tutc.
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- The Court finds, ihereforc, that by virtue of the application of the DMA of 1989, the
plaintiffs are the owner of the mineral interest,
Said DMA of 1989 states, in pertinent part as follo'ws‘::
§5301.56(B)(1) Any mineral interest held by any person,_othcr than the ownet of

the surface of the lands subject to the interest, shall be deemed aba ndoned and
rof i if none of the following applies: '

(2) The mineral interest is in coal, or in mining or other rights pertinent to or
exercisable in connection with ah interest in coal, as deseribed in division (E) of
section 5301.53 of the Revised Code.

(6) The mineral interest is heild by the United States, this state, or any political
subdivision, hady politic, or agency of the United States or this state, as described
in division (G) of section 5301.53 of the Revised Code,

(¢) Within the preceding twenty years, one ormore of the following has ocourred:

(i) The miheral interest has been the subject of a title transaction
that has been filod ot recorded in the office of the county recorder
of the county in which the lands are located; :

(1) There as been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by & lease to which
the mineral interest {s subject or, in the case of oil or gas, from
lands pooled, unitized, or incinded in unit operations, undey
sections 1509.26 to 1509.28 of the Revised Code, in which the
mineral interest is purticipating, frovided that the instrument or
order oreating or providing for the pooling or unitization of oil or
. Bas interests has been filed or recorded in the office of the county
recotder of the county in which the lands that ure subject to the
pooling or unitization are located; g

(ii1) The mineral interest has been used in underground gas storage
opcrations by the holder.
(iv) The drilling or mining permit has been issued o the holder,
provide that an affidavit that states the name of the permit holder,
the permit number, the type of permit, and a leggal descrption of the
lands affected by the permit has been filed or recorded, in
. accordance with section 5301.252 of the Revised Code, in the
office of the county recorder of the county in which the lands are
located, :

. .. : o
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(v) A claim to preserve the interest has been filed in accordance
with division (¢) of this seotion, '

(vi) In the case of a separated mineral interest, a separately liste;i
tax paroel number has been created ‘for the minetal interest in the
county auditor’s tax list and the county treasurer's duplicate tax list
in the county in which the lands are located.
' [Efmphasis added)
Sﬁbsequent to the conveyance by Elva LaMence and Alma Luw;rernde to the plaintifts’
i prad‘écessor intitle (to-wit: Cleve Landig and Méris Landis on August 30, 1946), and on March
' . :17, 1978, Elva L Lawrence and Alma J Lawrence‘executed an oil and gas leaso as lessors to |
| . | - Béldpn and Blake Corp (i.ease Voiume 54, page 710) for a term of twenty (20) yoars; however,
' '_..no activity was ;ﬁver commenced, B .
* Also, subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the
plaintiffs said predecessors in title on J uly 12, 1979, a Certificaic of Transferwasrecorded from \,
| Eh;a Lawrence to Alma Lawrence (Volume 58 8; page 284) purporting to transfer the subject
- ié‘réal estate but also coﬁtalning the'same exception and reserving clause proviously reforenced,
Neithe;r the mineral Jease té Belden and Blake Cotp, nor the Certificate of Transfer.
(Volume 588, page 284), t;re activities which under tﬁe statute prevent the abandonment of said
K 1 ‘mineral it;terests. No activities were ever ;:ommenced under said oil and gas lease, The
, (_.‘:é:tiﬁcat'e of Trensfer was executed subscquent to the comieyance,éfthe subject roézl_ estate to
théplaintif& (therefore there was no interest to be transforred) and, further, the Certificate of
| Transfer specifically contained the same previously referenced excepting.and resérving clause,

50 even had it been effective, it would not have beeh a title transaction of which the mineral.

interest had been the subject.
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Further, even had the ol and gas lease (dated March 17, 1978) or the Certiﬁcate of

_Transfer (dated July 12, 1979) béeh considered as such atitlg transaction, fhatqutyyearperiod

- of inibctivity would have run, at the latest on July 13, 1999, prior to the effective dafe of the

DMA of 2006 and subsequent to the offective dats of the DMA of 1989 which, including the

: .three (3) year grace period, is March 22, 1992, Thus, the mmeral rights vested in the surface
owner on of before July 13, 1999' | '

Det‘ondants contention that the twenty (20): year term of the lense caused a tollmg of the
: twenty 20) year statutory panod of mactivny comemplated by the DMA of 1989 is
‘ :'unpafsuaswe and not supported by any persuaswe authority,

Said statute (DMA of 1989) is found to be self-excenting upon the happening of the
actions stated therein and no action on behaif of the plamtszs was necessary to eft’ectuate the
‘ 'abandonment None ofthe provisions listed in §53 01.56(B)((1)(8)-(¢) applies to the fucts mthns_ -

case. | |

Plaintiffs are, therefore, found to be the owner of the mineral interest,

' Asto Issue #2, the Cou;-t finds that the issues in this case have been determined as stated
in the findings under 1ssue #1, and that Isspe #2, the DMA of 2006, is not applicable to this
matier but tather the DMA of 1989 is detetminative. Further, the Court finds that'ihe DMA of

© 2006 isnot refroactive but applies only pmspactwely n accordance with ORC§1.48 as the same
was not “expressly made retroactive” as is required under said statute.

The Court finds, based upon the pleadings, all matters in the court file and affidavits

N timely filed in this action, that there is no genvine issue of material fact and, reasonable minds

can come {0 but one conclusion even when viewing the evidence most favorably in favor of the
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| defendant, and thut conciusion 'is> adverse to the defendant, and plaintjlf‘fs are cntitled to
judgment as a matter of law, and 'the Court hereby GRANTS summ ary judgmentin fgvor of the |
plaintiffs.
The plaintiffs as owners of the surfice are found to be the owner of the mmerai rights
underlymg the subject real eltate, and title to the same shall be quioted in favor ofthe plamtiﬁ”s
“ Further, based upon the above, thc defendapts’ motion for summary judgment is hereby
.. OVERRULED, |
The Conrt is nwurs; that this ruling has the effect of finding that, based upon the DMA,
of 1989, many excepting and reserving clauses in curtent deeds actually may be of no offect,
in that they no longer except or reserve the mineral rlghts emd thus, surface land owners may
' actually also be owners of the mineral rights as regards minerals underlying the surface Iands,

' 'not Mthstandmg an exceptlon or reservatton of mme;al clause mcluded in the deed conveying
'the real estate to the surface owner; however, that is the clear | mtent of the legislators i m their
o enactmant of the DMA of 1989, as well as the DMA of 2006 The function of the Court in this ‘
imatter i3 to interpret and apply the law as enacted by the Iegislature as there was no ohallenge

. \: to the statute jtself,
The plaintiffs shall prepare any documents ngt;essa:y for recording and quieting
:plaintiff;s’ mineral interest. _ ,
THIS IS A FINAL APPEALABLE ORDER AND THERE IS NO JUST CAUSE FOR
DELAY. ‘
e

Clinton G Bailey Esq
Brandon Cogswell Esq
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- - dNespmesy ¢ JOURNAL ENTRY GRANTING °
Plaintiffs . “}L‘L;L\,, :fr, : PLAINTIFES® MOTION
., L “C  POR SUMMARY JUDGMENT
Vg ' .+ AND OVERRULING DEFENDANTS'
| : MOTIONFOR SUMMARY JUDGMENT .

JAY HOUSEHOLDER SR et al ;
. ' Case No. 12C0V226 , -
Defendants

" This case arises as a dispute over the ownership of the mwmgmof

' . Certain rea] estate (he}einaﬁer ;'eferred to as the “subject res] estate™). The parties have entered
into stipulations of fact which resolve the factual issues, and both the plaintiffs and defendants
hzwe filed motions for summary Judgment. The Court, therefore, considers ¢ach parties motion
in accordance with Clwl Rule 56 and the standard réquired by sald tule and the case law
applwable thereto,

' The parties stipulate that plaintiffs are the owners of iﬁe entire surface ofthe subject real

ostate of approximately 118 ééres but dispute the ownership of the mineral, oﬁ aﬁd gas rights.

. . Thresissues are, addressed by the parties in their motions for sﬁmmary judgmentas baing

dtspusntlve of the issues of ownership of the mmm&_hgg&ﬂ undcrlymg the subject real
estate, and the Court addresses each issue as tollows ;

Issue #1 is the interpretation and meaning of the following clause (hereinafier refetred

10 as the reservation clause with limitations) which is included in plaintiffs’ deed to the subject
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‘rea) estate as conveyed to the plaintiffs from Elva Lawrence and Alma Lawrence by warranty
deed recorded at Desd Volume 542, page 5135 (dated April 9, 1976), to-wit:
EXCEPTING AND RESERVING all the coal, oil and gas and other minerals in,
on and under sajd promises, with all the mining vights necessary and incident
thersto. And further the right to. mine and remove the said conl and to make all
the necessary openings and entries in doing so; with the further right to erect all
ventilation and other necessary openings in mining and temoving said coal
therefrom, with the furtherright to erect and construct tipples and fracks and other
struotures on the land, And also the right to drill and operate for oil and gas on
said premises, with all the rights necessary and incident thereto,

These exceptions and rescrvations are limited to those property rights which have
been excepted and ressrved in Grantors® chain of title, .

Issue #2 is the application of ORC§5301.56, the Dormant Minerals Act of 1989, as it
existed pior t6 2006 (hereinafier referred to as the “DMA of 1989"), and whether said DMA
of 1989 was self-executing s to the abandénmén’t of mineral, ofl, gas, ete. rights which had

" bsen rt;,served under reser;ration clauses included in deedd conveying title to real estate.
Tssue #3 is the application of ORCS 5301.56, the Dorrﬁant Minerals Act of 2006, as it
: :currcntly exists afier having been amended by the legislation in 2006 (hereinafter reforred to as
the “DMA of’ 2006"). Said DMA of 2006 is very similar to the DMA of 1989 but includes
notification actions to be takon b,;y the surface owner of the réal estate in order to effectuate the
abandonment of dotmant mineral rights. ' ’

Plaintiffs chain of title and the subject rosorvations céntalr;gd therein are not at issue,
For ease c;f anz:ulysis the plaintiffs refer to minera! rights in their chain of title in two manners,
to-wit: |

‘(1) the one-half “transferred mineral rights” as relates to the conveyance frorﬁ
the Estats of T H Lawrence of a 1/4 interest to his daughter, ElvaL Lawrenoce, and

of a 1/4 interest to his daughter, Alma J Lawrence (Certificate of Transfer
Volume 213, page 252, on August 9, 1946) and, thereafter, from Elva L
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Lawrence and Alma J Lawrence to pluintiffs (Warranty Deed Volume 542, page
515, on August 9, 1976), Said Certificate of Transfer (Volume 213, page 252)
contains no mineral reservation clause. )

(2) the one-half “reserved mineral interest” as relates to the conveyances from

.the estate of Y H Lawrence of a 1/4 interest to his deughter, Chellissa Swickard,

(Certificate of Transfer Volume 213, page 252) and of a 1/4 interest to his

- daughter, Jetta Houscholder, (Certificate of Trensfer Volume 213, page 252),

The Certificate of Transfer contains'no mineral reservation clause, However, the

* subsequent conveyance from Chellissa Swickard (Volume 349, page 384) to Elva

" Lawrence and Alma Lawrence, as well as the subsequent conveyance from the

. heirs of Jetta Householder (Volume 283, page 213 and Volume-283, page 209)

to Elva Lawrence and Alma Lawrence do contain “conl, ofl, gas and other
minerals” reservations, to-wit: ' .

EXCEPTING AND RESERVING ] the coal, oil and gas and other minerals in,

on and under said premises, with all the mining rights necessary and incident

- . thereto. And further the right to mine and remove the said coal and to make all .

+ .. the necessary openings and entries in doing so, with the further right to erect all

ventilation and other necessary openings in mining and removing said coal

- therefrom, with the further right to etect and construct tipples and tracks and other

straotures on the land. And also the right to drill and operate for oil and gas on
. 8aid premises, with all the rights necessary and incident thereto, .

, -
Asto lasue #i, the Court finds that the excepting and reserving. clause witiu Hmitations
'{:c;:;tuine;;l in plafntiffs’ deed from Elva L, Lawrence and'A.lrpa J Luwyrence (the grantors)(Deed
“Volume 542, page 515, dated Aprj.l 9,‘ 1976) is not effective to have réserved the mineral rights
as‘ to the referenced “on transf jghts”. The Court finds that the language in said

excopting and reserving clause is clear and uhambiguous and cleatly states that:

These exceptions and reservations are limited to those proporty rights which have
- been excepted and reserved in Grantors’ chain of title,

+ Thus, this limitation clause is cleuxly a part of and related to the claimed excepting and
reserving clause. There wereno mineral rights roservations contained within the grantors’ chain
of title when conveyed from the Estate of J. H. Lawrence 1o Elva L. Lawrence and Alma J.

Lawrence, nor were there any conveyances of said mineral rights from Elva Lawrence and Alma |
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La,wi'en,ce prior to their convéya,nce to the plaiﬁtiffs on April 9, 1976. Therefore, by the clear .
wording of said conveyance there were no mineral rights reserved, as there were no property
rights excepted and reserved within the chain of title when conveyed to the plaintiffs.
\ Plaintiffs are, therefore, found to be the owner of the “one-half transferred mineral-
rights”, "
' - Ax to Xssue #2, the Court finds that the DMA of 1989 is gpplicable to the issue of the
owneréhip of the “one-half reserved mineral interest”, that by the clear wording of said DMA
e ':‘;dtj 1989(§5301.56(B)(1), as highlighted below) said statute Was solf-exceuting and that under
" the facts s stipulated in this case the excepting and reserving clause contained within plaintiffs’
" chéilnt of title is not now effective having been abandoned by Inaction as contemplated by said
;- statute,
"+ The Court finds, therefore, that by virtue of the application of the DMA of 1989, the
.+ plaintiffy are the owner of the “one-half reserved mineral interest™,
Said DMA of 1989 states, in pertinent patt as follows: '
§5301.56(B)(1) Any minetal interest held by any person, other than the owner of
* the sutface of the lands subject to the interest, bandoned and
if none of the following applies:
(8) The miicral interest is in coal, or in mining or other rights pertinent to or
. ¢xercisable in connection with an interest in coal, as described in division (E) of
- section 5301.53 of the Revised Code, : ' ‘
(b) The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United Slates or this state, ay desctibed
in division (G) of section $301.53 of the Revised Code. -

' (¢) Withinthe preceding twenty yeats, one ormore of the following has acourred:

(1) The minera) interest has been the subject of a title.tranSactionA
that has beon filed or recorded in the office of the county recorder |
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of'the county in which the lands are located;

(ii) Thete as been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by a lease to which
the mineral interest is subjoct o, in the ease of oil of gas, from -
lands pooled, whitized, or included in wnit opetations, under
sections 1509.26 to 1509.28 of the Rovised Code, in which the
minetal interest is purticipating, provided that the instrunient op
ordet otenting or providing for the pooling or wnitization of of] or ,
gas interests has been filed or recorded in the offico of the county .
recorder of the county in which the lands that are subject fo the
pooling or unitization are located; -

(1ii) The mineral iﬁtérest has been used in underground gas storage
operations: by the holder,

(iv) The drilling or mining permit has been issued to the holder,
provide that an affidavit that states the naine of thie permit holder,
the permit number, the type of permit, and.a legal description of the
lands affected by the permit hes been filed or recorded; in
accordance with section 5301.252 of the Revised Code, in the
offlce of the comnty recorder of the county in which the Jands are
located, ' ’ g

(v) A claim to preserve the interest has been filed in accordance
with division (c) of this section. ;

(vi) In the case of a separated iﬁineral interest, a sepurately listed
tax paroe! number has been created for the mineral interest in the
county auditor’s tax list and the county tteasurer’s duplicate tax list -
in the county in which the lands are focated,
‘ [Emphasis added]

Subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the plaintiffs
(dated April 9, 1976), on Match 17, 1978, Elva L, Lawrence and Alma J Lawrence executed an
0il and gas lease as lessors to Beldon and Blake Corp (Lgase» Volume 54, page 710); however,
no activity was ever commenced,

Also, subsequent to the conveyance by Elva Lawronce and Alma Lawrence to the

plaintiffs (dated April 9, 1976), on July 12, 1979, a Certificate of Transfer was recorded from
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'Elv_a L;wrance to Alma Lawrence (Volumé 588, page 284) purporting to transfer the subject
real ¢state but also contalning the same exception and reseﬁing clause previously reforenced.
" Neitlier the mineral lease to Belden and Blake Corp, nor the Certifivate of Transfer
"kVolume 588, pa:lge 284), are actlvities which undet the statute prevent the abandonment of said
' 'n;_'li'nc;'al interests. No uctivities were ever commenced under suid oil and gas.lease. The
| Certificate of Transfer was executed subsequent to the conveyance of the subject real estate to
the plaintiffs (therefore thero was no interest to be transferred) and, ftther, the Certificate of
S rtmster 8 pecmcnﬂy contained the same prev:ously reterenced exceptmg and reserving clause,
- 80 even had it been effective, ﬂ would not have betm a title transaction of which the mineral
.-mterest had been the sub,ject
Further even had.the oil and ges lease (dated March 17, 1978) or the Certificate of
.Transfer (dated July 12,1979) been considered as such a title transaction, the twenty year period
qf inactivity would have run, at the latest, on July 13, 1999, prior to the effective date of the
DMA of 2006 ‘and sub;zequent fo the offective glate of the DMA of 1989 which, including the -
’ .'th:‘ee (3) year g;'ace-péri,od, is lgda'rch 22, 1992. Thus, the mineral rights vested in the surféﬁé
., ovmer on or before July 13, 1999, |
Said statute (DMA of 1989) {s found to be self-e;;ecuting wpon the happening of the
actions stated therein and no action on behalf of the plaintiffs was necessary to effectuate the
abandonment. None ofthe provisions listed in §5301.§6(13)((1)(a)-(u) applies to the facts in this
case. |

Plaintiffs are, theefore, found to be the owner of the “one-half reserved mineral

interest”,

9T00/%700 3 . " P : LB9B €82 0VL XVJ 99:!2T €T03/81/L0



As to Issue #3, the Court finds that the issues in this case have been detcrmined 88 stated
in the findings under Tssue #1 and Issue #2, and that Tssue #3, the DMA of 2008, is not
: appllcable to this matter but rather the DMA of 1989 is determinative. Further, the Court ﬂnds
that the DMA of 2006 is not refroactive but applies only. proapectively in accordance with |
ORC§1.48 as the same was not “expressly made retroactive" as is required under said statute, |
The Court finds, based upon the plendings, all matters in the court file and affidavits
timely filed i in this action, that there is no gennine issue of materlal fact and; reasonablc minds
toa.n come to but one conclusion even when wewmg the ev:dence most favorably in favor ofthe
defendant, and that conclusion is adverge to the defendant, and plaintiffs are entitled 1o
K Jjudgment as a matter of law, and the Court hetjeby GRANTS summal'yj udgment in favor ofthe
plaintiffs,
| The plaintiffs are fovund to be the owrier of the mineral rights underlying the subject real
- gstate, and tifle to the same shall be quieted in favor of the plaintiffs,
| | Further, based upofx the above, the defendants’ motion for summary judgment is hereby
OVERRULED. |
The Court is aware that this ruhng has the effect of ﬁndmg that many excepting and
reserving clauscs in current deeds actually may be of no effect, in that they do not except or
. reserve the mineral tights and, thus, surface land owners may actually also be owners of the
mineral tights as regards mmerals undcrlying the surface lands, not withstanding an exception |
or reservation of mineral clause invluded In the deed conveying the real estate to the surface
owner; hoWever, that is the clear intent of the legislators iri their enactment of,thc DMA of

1989, as well as the DMA of 2006, The function of the Court in this matter is to interpret and
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apply the law as enacted by the legisiature as there was no ohallenge to the statute itself;

The plaintiffs shall prepare any documents necessary for recording and quieting

plaintiffs’ mineral interest,

: THIS IS AFINAL AFPEALABLE ORDER AND THERE IS NO JUST CAUSE FOR
- DBLAY '

oc;

.Clinton G Bailey Bsq
Brandon Cogswell Esq |
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beyond 1te primiry berw av lenges sctusl driliing dpsrsticos are baing ccidusted
wibh no cesanbich of mere than ninety (90} dopsecutive Bays Irom the coepletion
of cie wall snd the commencement of drilling of sscther wall.

19, ‘Tovstion of #i41lsibes aball be detormined Yy Y wabual sonsent of the
};:ztiu tsreto) however; such censeut shall nob be unressmahily withheld by
SHCT "

5 TR . FEL IR 2 T4 O T LI N, YRR T
Fhghta-dn-Archen-Tounshlp, Berpb o Loty -Jhio -
Shndhe-datenolnnsoution- ol dhise Aoiso Ahethon LB
adtache he B P BRG] b . PR
bhak-flie evap-an-Berist-etgite-giiny-oi-tie-Seoeihelprenhoter—

Y. Hotwithstivding any othier provisime. of this lesge to the voutresy, it is
specificaily noderstood and agresd by Leaess That Lessur ewns no surfacs vights on
any of the. ghove described propesties aud that Lessor gwauls to Lussse 211 of the
foregoing vighté and privilegas only te the extent thet Lefssr owas sdd bes the
wight to grant ths dsme.

19, Lesine wmwtants fhat 4t wAll souply with any snd wll zestvictiond, Fexvitudes
wnd sther 2 of vd appiiseble th the sil snd gas Reveby lxased.

Lessee Further wastsats thet 1% will drdesuify sod hold bamsiees Lessoxr, its
pust. and present divecturs, officers; waployess, agents; affiliates, puscasanTE
aod sseigns frewm and sgeimst soy and il claime; demsnde, estions, causer of
sétion, suits, liability, loss or damage, including the wupense o2 defanding the
same, erisisg from or i% amy way relating To Ledssats failure Eo pumply with soy
and 21l such restwictiond, ssrvituder ead ssmovshidnces.

Bigned for identifiontion this 16ty dey of Jenwsdy, 19843

o8 RORTE AMRRICAN GOAL CORPORATION

37388

,/g/’ : o™ % ¥ Otms Bennett; Jy., Chaizmac snd
M * . . Chief Rzzeutive Officer .
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v Hartsgn To. Recordie,
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