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PRELIMINARY MEMORANDUM OF PETITIONERS
ADDRESSINO CERTIFIED QUESTIONS OF STATE LAW

1. INTRODUCTION

The United States District Court for the Southern District of Ohio has asked this Court to

answer two questions presented by the parties' pending motions for summary judgment:

"(1) Is the recorded lease of a severed subsurface mineral estate a
title transaction under the [Ohio Dormant Mineral Act ("DMA")],
Ohio Revised Code § 5301.56(B)(3)(a)?; and

(2) Is the expiration of a recorded lease and the reversion of the
rights granted under that lease a title transaction that restarts the
twenty-year forfeiture clock under the [DMA] at the time of the
reversion?"

(S.D. Ohio Case No. 2:12-CV-00916, Opinion and Order ("Dist. Ct. Op.") filed Jan. 2, 2014, at

22.) The lower courts have wrestled with these issues in at least ten cases in the last year, and

they are disputed in many other pending cases and will continue to arise. This case provides the

perfect opportunity for this Court to weigh in and resolve the conflict that has arisen as a result of

differing opinions from the lower courts. The relevant facts needed to resolve the certified

questions are not in.dispute and the certified issues are ripe for review on the record before this

Court. Petitioners respectfully request that pursuant to Supreme Court Practice Rule 9.07, the

Court accept the certified questions and order full briefing and arguments on the merits of these

questions.

Under Supreme Court Practice Rule 9.01(A), this Court may answer certified questions

of law from federal courts when those questions "may be determinative of the proceeding" and

"there is no controlling precedent in the decisions of this Supreme Court." That test is met here.

If these questions are answered in the affirmative, then petitioners - plaintiffs below ---- will be



entitled to summary judgment.l This Court's answer would thus be "determinative of the

proceeding." There is no "controlling precedent" from this Court; indeed, no Court of Appeals

has yet addressed either of these questions and the absence of controlling precedent has led to the

divergent results identified above. This Court's guidance would therefore be helpful to the U.S.

District Court, the parties, and other parties facing the same issues in cases that are pending

under the DMA. Moreover, this Court's determination of these issues will help conserve public

and private resources in pending and future cases by settling Ohio law.

II. THE CASE IN THE DISTRICT COURT

Plaintiffs in the District Court, the petitioners here, are North American Coal Royalty

Company ("North American"), the record owner of mineral rights beneath approximately 90

acres in Harrison County, Chesapeake Exploration, L.L.C., CHK Utica, L.L.C., Larchmont

Resources, L.L.C., Dale Pennsylvania Royalty, LP, and TOTAL E&P USA, INC., the lessees of

the oil and gas rights, and third-party defendant Dale Property Services Penn, LP, which

previously held an interest in the oil and gas lease and assigned it to plaintiff Dale Pennsylvania.

Defendants are the record owners of the surface rights; they claim that under the 1989 DMA,

title to the mineral interest was "deemed abandoned and vested" in them. The DMA provides

that a severed mineral interest is deemed abandoned if the interest was not used in specified ways

for a period of 20 years. R.C. 5301.56(B) (1989). The interest is not deemed abandoned if it

1 On the other hand, if these questions are answered in the negative, the District Court
will still need to determine whether the 1989 version or the 2006 version of the DMA applies.
Plaintiffs maintain that the 2006 version applies to any abandonment claim first asserted after
2006, a position recently adopted in Dahlgren v. Brown Farm Properties, L. L. C. , Carroll C.P.
No. 13CVH27445 (Nov. 5, 2013) (attached as Exhibit A). The District Court has not ruled on
that issue. If the 2006 version applies, plaintiffs would be entitled to summary judgment,
notwithstanding the certified questions, because the defendants have not, and cannot, satisfy the
procedural requirements of the 2006 version.
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was the subject of a recorded title transaction or if another so-called "savings event" occurred ---

such as actual production, the issuance of a drilling permit, or the filing of a claim to preserve the

interest. Id. Defendants claim that no savings event occurred in the 20 years before the DMA

went into effect.

Plaintiffs deny this, and contend that there were a number of savings events, including oil

and gas leases executed in 1974 and 1984, a recorded assignment of the 1984 lease in 1985, and

the termination of the 1984 lease and reversion of the mineral interest to North American's

predecessor in 1989.2

Defendants argue that an oil and gas lease does not qualify as a savings event because it

is not a "title transaction" as defined in the Ohio Marketable Title Act, R.C. 5301.47(F). They

also argue that even if a lease is a title transaction, the expiration of a lease is not, so the mineral

interest was abandoned to them in 2004 or 2005 - 20 years after the second lease was signed or

assigned, and just a year or two before the DMA was amended to add procedural requirements

that defendants have not met.

The parties filed cross-motions for summary judgment on these issues.

North American's principal lessee, Chesapeake Exploration, has been actively

developing oil and gas wells in Harrison County. Under its current Harrison County lease with

North American, Chesapeake completed the drilling of a well in March 2011 and successfully

commenced production in June 2011.

2 Plaintiffs also contend that several recorded conveyances of the surface rights, in which
the original reservation of mineral rights was noted, qualify as title transactions under the DMA.
The District Court rejected that argument. Also, as noted in footnote 1 above, plaintiffs contend
that the 2006 amendments to the DMA apply to any claim of abandonment asserted after 2006.
There is no dispute that defendants failed to comply with any of the procedural requirements of
the 2006 amendments.
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III. THE DORMANT MINERAL ACT

The DMA was enacted in 1989 and amended in 2006. It was modeled in part on the

Uniform Dormant Mineral Interests Act ("UDMIA"), which was approved and recommended for

enactment by the National Conference of Commissioners on Uniform State Laws in 1986. See,

e.g., S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, at 3 (attached as Exhibit B) (noting

that the draft legislation that would become the DMA "contains the essential elements

recommended by the National Conference of Commissioners on Uniform State Laws" and

attaching a copy of the UDMIA for consideration); Dahlgren v. Brown Farm Properties, L.L.C.,

Carroll C.P. No. 13CVH 27445, at 8-10 (Nov. 5, 2013) (Ex. A) (quoting from and discussing the

UDMIA at length). The basic purpose of dormant mineral legislation is "to remedy uncertainties

in titles and to facilitate the exploitation of energy sources and other valuable mineral resources. "

Texaco, Inc. v. Short, 454 U.S. 516, 525 n. 15 ( 1982); see also, e.g., W. Va. Code § 55-12A-1

et seq. (stating purpose to remove "barriers to ... development caused by interests in minerals

owned by unknown or missing owners or by abandoning owners"); Dahlgren, at 8-9 (quoting

UDMIA's explanation of how uncertain or defective title can hinder mineral development).

One of the main aims of the Ohio legislature in enacting and amending the DMA was

likewise to "encourage the development of minerals in Ohio which have been previously ignored

due to defects in title," S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 3, and to

promote "new production sites":

Ohio has had an active energy production industry since the mid
1800's. During this period, landowners in mineral producing areas
have frequently severed the mineral rights in their lands from the
surface rights. Through the decades, ownership of the severed
minerals has been transferred and fractionalized through estates
and business transfers. Today, those old severed mineral rights
may be the key to new production sites, as advances in current

4



technology and the high cost of energy make reworking old oil and
gas fields possible.

H.B. 288, Sponsor Testimony, 2006 DMA, p. 1(attached as Exhibit C).

The purpose of the DMA is to identify truly dormant mineral interests and bring them

back into use, not to .deprive the mineral owners of their rights. That was specifically addressed

by the committee drafting the UDMIA, which explained that the clearing of title "should not be

an end in itself and should not be achieved at the expense of a mineral owner who wishes to

retain the mineral interests," as that interest often represents a significant investment that was

bargained for by the owner. UDMIA, Prefatory Note, at 4. Rather, the "objective is to clear title

of worthless mineral interests and mineral interests about which no one cares." Id.

The policies underlying the DMA are consistent with the general public policy of Ohio

that "it is an essential government function and public purpose of the state to ... encourage the

increased utilization of the state's indigenous energy resources ...." R.C. 1551.18; see

Newbury Twp Bd of Trs. v. Lomak Petro., 62 Ohio St. 3d 387, 389 (1991) ("It is the public

policy of the State of Ohio to encourage oil and gas production ....").3

' As first enacted, the DMA did not specify any procedure for notice to the mineral owner
of an abandonment claim, or for the mineral owner to contest an alleged abandonment, or for an
abandonment to be recorded. See Dahlgren, at 12. In 2006, the legislature amended the DMA to
include "significant procedural provisions" that must be followed before any abandonment and
vesting in the surface owner can occur. Id. at 1. The amendments thus corrected deficiencies in
the 1989 version of the Act, which did not include "any express provision for its implementation."
Id. at 12-13. The 2006 amendments, among other things, specified that the landowner must give
notice to the holder of the mineral interest, must file an affidavit of abandonment, and must cause
the county recorder to memorialize the record with an entry stating that the mineral interest was
abandoned. R.C. 5301.56(E)-(G).
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IV. ANALYSIS

A. If The Court Finds That A Recorded Lease Of A Severed Subsurface
Mineral Estate Is A Title Transaction Under The DMA, That May
Determine The Outcome Of The Federal Action, And There Is No
Controlling Precedent Directly On Point.

There is no dispute that in 1974 and 1984, North American's predecessor in interest

entered into recorded oil and gas leases, and that the 19841ease was assigned in 1985. These

transactions prevented the oil and gas rights from vesting in respondents if they were "title

transactions" under the DMA. By answering the District Court's first question in the affirmative,

the Court will thus provide a legal basis for the District Court to enter summary judgment under

the 1989 Act.

1. The DMA's Plain Language Does Not Exclude Leases As Title
Transactions.

Under the DMA, a savings event occurs if the severed oil and gas estate was "the subject

of a title transaction ... filed or recorded in the office of the county recorder."

R.C. 5301.56(B)(3). A "title transaction" is defined as "any transaction affecting title to any

interest in land, including title by will or descent, title by tax deed, or by trustee's, assignee's,

guardian's, executor's, administrator's, or sheriff's deed, or decree of any court, as well as

warranty deed, quit claim deed, or mortgage." R.C. 5301.47(F) (emphasis added).

The District Court properly noted that the list of transactions in § 5301.47(F) is "non-

exhaustive" and that "failure to include an oil and gas lease in the list does not mean an oil and

gas lease is not a title transaction." (Dist. Ct. Op. at 14-15); see also Eisenbarth v. Reusser,

Monroe C.P. No. 2012-292, at 10 (June 6, 2013) ("The fact that the words `lease' or `oil and gas

lease' do not appear in the non-exhaustive list in the ... statute does not end this Court's

inquiry.") (attached as Exhibit D).
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2. Most Courts Have Concluded That An Oil And Gas Lease Is A "Title
Transaction" Under The DMA.

Most courts have concluded that an oil and gas lease is a "title transaction," and therefore

a savings event under the DMA. See McLaughlin v. CNX Gas Co., No. 5:13 CV 1502, at 5

(N.D. Ohio Dec. 13, 2013) (attached as Exhibit E); M& HPtnshp. v. Hines, Harrison C.P.

No. CVH-2012-0059, at 6(Jan. 14, 2014) (attached as Exhibit F); Dahlgren, at 18 (Ex. A);

Eisenbarth, at 10 (Ex. D); Lipperman v. Batman, Belmont C.P. No. 12-CV-0085, at 7(Dec. 16,

2013) (attached as Exhibit G); Taylor v. Crosby, Belmont C.P. No. 11CV422, at 7 (Sept. 16,

2013) (attached as Exhibit H); Davis v. Consolidation Coal Co., Harrison C.P. No. CVH-2011-

0081, at 3, 7 (Aug. 28, 2013) (finding that the recorded release of a lease is a title transaction)

(attached as Exhibit I); Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at 5 (March 20,

2013) (attached as Exhibit J).

Respondents have cited two related cases in which one court ruled differently: Swartz v.

Householder, Jefferson C.P. No. 12 CV 328 (July 17, 2013), and Shannon v. Householder,

Jefferson C.P. No. 12 CV 328 (July 17, 2013) (attached as Exhibits K and L). Swartz and

Shannon are essentially identical decisions that include no reasoned explanation for the holding

that oil and gas leases are not title transactions.

The District Court characterized the "nature of an oil and gas agreement in Ohio" as

"unsettled." (Dist. Ct. Op. at 17.) It also noted that two decisions of this Court, Harris v. Ohio

Oil Co., 57 Ohio St. 118 (1897) and Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953),

"take divergent views of the nature of oil and gas leases" (Dist. Ct. Op. at 18), and that these

"divergent views" have been cited and relied upon by trial courts in DMA cases, though neither

Supreme Court case arose under or involved the DMA.
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The proper analysis under the DMA should have little to do with how Ohio law classifies

an oil and gas lease for other purposes or in other contexts, because the issue under the DMA is

whether a mineral interest is dormant or not. The drafters of the UDMIA recognized this fact,

specifically noting that a title transaction "include[s] a recorded oil, gas, or mineral lease,

regardless whether such a lease is recognized as an interest in land in the particular jurisdiction."

UDMIA, Comments to Section 4 (emphasis added). The presence of an active oil and gas lease

is evidence that the interest is not dormant and "affects title" - whether or not state law would

classify the lease itself as an interest or estate in land for other purposes. Nevertheless, the lower

courts have drawn on this Court's jurisprudence concerning oil and gas leases from non-DMA

cases.

Under the view set forth in Harris, an oil and gas lease creates a fee simple determinable

and gives the lessee "ownership of the oil and gas estate." See Kramer v. PAC Drilling Oil &

Gas, L.L.C., 197 Ohio App. 3d 554, 2011-Ohio-6750, 968 N.E.2d 64, ¶ 11 (9th Dist.). Citing

this, most courts have found that a lease, as well as any subsequent assignment, is "clearly a`title

transaction' as contemplated under R.C. 5301.47," and thus a savings event under the DMA.

Bender, at 5 (emphasis added). The court in Bender found this "inescapable" and explained:

[A]n oil and gas lease does more than merely permit use of
minerals for development. Rather, an oil and gas lease does
actually convey (a determinable fee interest) in the oil and gas
(severed mineral interests in this case) in place, for production...
A lessee to an oil and gas lease acquires a "vested, though limited,
estate in the lands for the purposes named in the lease ...."
Harris v. Ohio Oil Co. (1897), 57 Ohio St. 118, 130-31.... As
stated in Kramer, an oil and gas lease "convey[s] ownership of the
oil and gas estates" to the lessee; again, subject to reverter,

Id. at 4-5 (emphasis by the Bender court).



Relying instead on this Court's Back opinion, respondents argued in the District Court

that an oil and gas lease is a mere "license," and does not convey or affect title. But the Back

case did not even involve an oil and gas lease. In fact, this Court noted and relied on the gas

company's concession that the instrument conveying the oil and gas rights to it was not a lease:

"the instrument noted in question is not a`lease' because it grants rights in perpetuity, reserved

nothing in the nature of rent, and the rights granted are not subject to defeasement upon the

happening of any conditions." Back, 160 Ohio St. at 85. The Court then found that the

instrument "as a whole, bears the earmarks of a license" rather than a lease or deed of

conveyance. Id. at 86. The Back opinion did not cite or mention Harris, and certainly did not

overrule it or change the law set forth in Harris, as well as other Supreme Court opinions on oil

and gas leases. See Brown v. Fowler, 65 Ohio St. 507, 521 (1902) ("The instrument grants the

oil and gas, and also the land for the purpose of operating thereon for said oil and gas, and it is

therefore a lease, and not merely a license.") (citing Woodland Oil Co. v. Crawford, 55 Ohio St.

161, 176 (1896) (emphasis added)).

By answering the District Court's first question, this Court thus has an opportunity to

clarify its own jurisprudence on oil and gas leases in the context of the DMA.

The District Court cited In re Frederick Petroleum Corp., 98 B.R. 762 (Bankr. S.D. Ohio

1989), for its discussion of Ohio law on this issue. Frederick Petroleum shows the different

approaches taken by this Court and other courts to the construction of oil and gas instruments in

contexts other than the DMA:

The Ohio courts in early cases distinguished between instruments
which purported to convey title to the land containing the oil and
gas and those which merely granted the right to explore for and
produce oil and gas....[W]hen the instrument in question granted
"all petroleum and gas in and under the following described tract
of land, and also the said tract of land" for the purpose of drilling

9



for oil and gas, the instrument was found to be a lease, not a
license.

Id. at 764. The Frederick Petroleurn court cited Woodland Oil Co. v. Crawford, 55 Ohio St. 161

(1896) and Harris as examples of cases in which the conveyance was found to be a true lease

that conveyed title, and Back as a case in which the instrument was found to be a mere license.

The District Court noted that "[n]either of these cases addresses the nature of the transaction at

issue in this case" and that both were decided before the DMA was even enacted. (Dist. Ct. Op.

at 19, 20.) A decision from this Court now in the context of the DMA would clarify for lower

courts the interpretation and significance of the Court's earlier decisions.4

Ultimately, however, it should not be necessary to decide whether an oil and gas lease

conveys title to an estate, or is a "license," because the definition of "title transaction" is so broad:

It is difficult for the Court to conceive of a broader definition than
the one chosen by Ohio law. By its plain language, the statute

4 Petitioners argued in the District Court that this Court's apparently "divergent" opinions
were really consistent, and that the Court's different analyses can be explained by the different
language in the relevant instruments. The documents in Woodland Oil and in Harris specifically
"granted, demised and let the lands described to the lessee, for the purpose and with the
exclusive right of drilling and operating for petroleum oil and gas, for five years, and as much
longer as oil and gas are found in paying quantities." Harris, 57 Ohio St. at 129 (emphasis
added); see also Woodland Oil, 55 Ohio St. at 176 ("By the instrument in question the plaintiff
below granted, demised and let the oil, gas, and tract of land for the purpose and with the right of
drilling and operating for oil and gas for five years ....") (emphasis added). The document in
Back, by contrast, purported to convey only the "oil and gas in and under" the lands. Back, 160
Ohio St. at 85.

The 1974 and 1984 leases in this case are identical in their essential aspects to the
Woodland Oil and Harris leases. The 1984 lease thus provided that the lessor "by these presents
does grant, demise, lease and let unto lessee, exclusively, for the purposes of prospecting and
exploring by geophysical and other methods, drilling, mining, operating for and producing oil
and gas . . . all that certain tract of land . .. described as follows, to wit: ...." (attached as
Exhibit M) (emphasis added). That is indistinguishable from the Harris instrument, which
provided that the lessor "granted, demised, and let onto the said party of the second part, for the
purpose and with the exclusive right of drilling, operating for petroleum oil and gas, all that
certain tract of land .. . known and described as follows: . ..." Harris, 57 Ohio St. at 119
(emphasis added).
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does not require a conveyance or transfer of real property in order
to constitute a title transaction.... Even if Defendant's property
interests through the lease are something less than a grant of real
property, those interests quite clearly still affect title to the mineral
interests in the property.

McLaughlin, No. 5:13CV1502, at 5 (emphasis in original).

The leases here not only "affected title" to the mineral rights, but also clearly affected

title to the surface rights. "[A]pplying the principle that a good and indefeasible title imports

such ownership of the land as enables the owner to exercise absolute control and dominion of it

as against all others, an outstanding oil or gas right renders title to the surface land defective."

68 Oh. Jur. 3d (ed. 2011) Mines and Minerals § 29. If a lease renders the surface title defective,

it clearly "affects" that title.

It is significant that "no [oil and gas] lease is valid until it is filed for record" (except as

between the parties). R.C. 5301.09. The obvious purpose of this recording requirement is to put

any purchaser of the surface on notice that an oil and gas lease exists, because the lease clearly

will "affect" his title to the property. Moreover, Ohio has an elaborate statutory process for

declaring oil and gas leases forfeited that is almost identical to the process under the DMA for

declaring mineral interests abandoned. See R.C. 5301.332.5 The existence of this procedure

underscores the importance of oil and gas leases to persons who are searching title in Ohio, and

confirms that, in the legislature's view, an outstanding oil and gas lease "affects title."

5 If an oil and gas lessee does not abide by specific covenants or the lease expires, the
lessor may have the lease publicly cancelled by following three steps: (1) by serving notice on
the lessee of his intent to declare the lease forfeited; (2) by filing, thirty to sixty days later, an
affidavit of forfeiture with the county recorder; and (3) if the lessee has not claimed that the lease
remains in full force and effect, by causing the county recorder to note upon the margin of the
recorded lease that it has been cancelled. "Thereafter the record of the lease shall not be notice to the
public of the existence of the lease or of any interest therein or rights thereunder." R.C. 5301.332.
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The concerns underlying the DMA about uncertain ownership and unused mineral rights

are not implicated where the mineral rights are subject to a recorded lease - there is no

"uncertainty" about ownership of the rights, and no impediment to their development. To the

contrary, a lease encourages and promotes development, like the development that has actually

occurred under this very lease in Harrison County.

B. Whether The Expiration Of A Recorded Lease And The Reversion Of The
Rights Granted Under That Lease Is A Title Transaction That Restarts The
20-Year Forfeiture Clock Under The DMA May Also Determine The
Outcome Of The Federal Action, And Has Not Been Addressed In Ohio Law.

No Ohio court has addressed the second question certified by the District Court: whether

the reversion of an oil and gas interest at the termination of a lease is a transaction affecting title

and a savings event under the DMA. The Court's answer to this question would be important,

not only for determining the outcome of this case, but also for future Ohio DMA cases.

If the reversion of oil and gas rights to the lessor upon the termination of a lease is a title

transaction under the DMA, then in this case the reversion of the mineral interests in 1989

restarted the 20-year clock. By 2009, the DMA had been amended to require that claimants

follow specific notice and affidavit procedures before mineral rights may be deemed abandoned.

Respondents do not claim to have followed those procedures; thus if the termination was a

savings event, petitioners are entitled to summary judgment. Respondents try to avoid this by

arguing that even if an oil and gas lease (or assignment thereof) is a savings event, the

termination of a lease is not, so the 20-year period expired no later than 2"vu"4 or 2005, before the

2006 amendments.

Although no Ohio court has addressed this issue, at least two other states have, resulting

in a split of authority. The Michigan Supreme Court decided the issue in a case that arose under

Michigan's DMA --- a model for Ohio's DMA. See S.B. 223, H.B. 521, Proponent Testimony,
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1989 DMA, at 2-3. The relevant facts were strikingly similar to the facts here: the owner of

severed oil and gas interests leased those interests in 1951 for a primary term of ten years, and

the lease provided that it would terminate after the first year or any year thereafter in which

drilling or production did not occur, unless "delay rental" payments were made. The lessee

made all of those payments as required, and the lease expired or terminated in 1961. Energetics,

Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497, 500-01 ( 1993).

The question before the Michigan Supreme Court was whether the 20-year period of the

Dormant Minerals Act began to run when the lease was executed and recorded, or when the lease

terminated. The court held that "a new twenty-year dormancy period commences when the

reversionary interest is transferred at the termination of the lease." Id. at 504. "Were this not so

and defendant's contention accepted, termination of plaintiffs' interests by running of the

twenty-year period would have the effect of treating as abandoned those interests which were

being actively maintained for nearly a 10-year period of time .... This cannot be so. Herein,

the property interests could not commence to become dormant after the original lease ... until

relinquishment and transfer back to the lessors of said rights. " Id. at 503 (quoting Mask v. Shell

Oil Co., 77 Mich. App. 25, 31-32, 257 N.W.2d 256 (Mich. Ct. App. 1977) (emphasis in

original)).

The Energetics court noted that a "separate act of recording" upon termination of the

lease was unnecessary, because the recorded lease was sufficient notice to anyone of the lease's

term and expiration; "[a]nyone checking the status of the title of the subject matter property

would have to be on notice of the recorded lease and its expiration date, that being the expiring

of the lease at the end of its term". Id. at 502 (quoting trial court's decision); see also id at 504

("When a lease is recorded, the provisions of the lease are available to anyone who conducts a
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title search. The terms of the lease indicate whether further inquiry may be required to determine

if the lease continues in force.").

The Nebraska Supreme Court came to the opposite result under Nebraska's statute in

Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (2010), expressly distinguishing the Michigan

ruling. But Ricks is not pertinent or persuasive here, because Nebraska's dormant mineral statute

contains unique language not found in Ohio's or Michigan's DMA. The Nebraska statute

provides that a savings event occurs only when the "record owner of [the] mineral interest has ..

exercised publicly the right of ownership." The Ricks court found that the owners only "publicly

exercised" their ownership when they executed and recorded the oil and gas leases, not when the

leases expired, because the expiration "was initiated either by the lessee or simply by operation

of law - not by the record owners." 784 N.W.2d at 436. Ohio's DMA does not contain this

"public exercise" requirement or anything like it. It states only that the mineral interest must be

the "subject of a title transaction." The mineral interest here was the "subject of' a title

transaction until 1989, when the 1984 lease expired.

As the District Court noted, the Michigan Supreme Court's analysis is instructive here.

(Dist. Ct. Op. at 21.) . The 1984 Ohio lease had an essentially identical structure to the Michigan

lease -. one that is typical of oil and gas leases. It had a primary term of five years, and provided

that it would terminate unless annual delay rental payments were made. Under the terms of the

lease, the lessees made delay rental payments, perpetuating or extending the lease until 1989,

when ownership of the oil and gas reverted to the lessor. For five years, the lessor was thus

collecting rent for the oil and gas under respondents' property. Anyone checking the files of the

county recorder would find the lease and would see that it had a five-year term that would last

until 1989 if the payments were made. It would make no sense, and would not in any way serve

14



the purpose of the DMA, to hold that the lessor had begun to "abandon" its interest at the same

time it was collecting rent and thus actively maintaining its interest in the oil and gas - yet that is

the position that respondents took in the District Court. This Court should clarify that in Ohio

the termination of a recorded lease is a title transaction and a savings event.

An answer to the District Court's second question would determine the outcome of the

federal action and provide valuable guidance to other courts facing DMA cases that involve the

same or similar forms of lease.

V. CONCLUSION

The District Court's certified questions present dispositive issues in the federal action that

have not been addressed in any previous decision of this Court. The Court should accept the

questions for full briefing and argument on their merits.
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E-mail: cbean _tbg@sbcglobal.net
Thornburg & Bean
113 West Main Street
P. O. Box 96
St. Clairsville, OH 43950-0096
Phone: 740-695-0532
Fax: 740-695-8039

15



Attorneys for Plaintiff
North American Coal Royalty Company

and

Michael R. Traven (0081158)
Email: mtraven@ralaw.com
Robert B. Graziano (0051855)
Email: rgrazia.rio@ralaw.com
Roetzel & Andress
155 E. Broad Street, 12th Floor
Columbus, OH 43215
Phone: (614) 463-9770
Fax: (614) 463-9792

and

Nicolle R. Snyder Bagnell (0091442)
Email: nbagnell@reedsmith.com
Reed Smith, LLP
225 Fifth Avenue
Pittsburgh, PA 15222
Phone: (412) 288-3804
Fax: (412) 288-3063

Attorneysfor Plaintiffs Chesapeake
Exploration, L. L. C., CHK Utica,
L.L. C., Larchmont Resources,
L.L. C., Dale Pennsylvania Royalty,
LP, Dale Property Services
Penn., LP and TOTAL E&P USA, INC.

16



CERTIFICATE OF SERVICE

I certify that on this 3rd day of February 2014, a copy of the foregoing was served via
regular U.S. Mail upon the following:

Gary A. Corroto
Lee E. Plakas
Edmond J. Mack
TZANGAS I PLAKAS I MANNOS I LTD
220 Market Avenue South
Eighth Floor
Canton, OH 44702

Attorneys for Respondents

eAttorney for Petitioner
North American Coal Royalty Company



EXHIBIT A



23 13 h'^d'^`^
lN THE COURT' OF COMMON PLEAS

FOR CARROLL COUNTY

RONALDEDWARD DAHLGREN, et al'. j
} Case No. 13CVH27445
)Plaintiffs
) Judge Richard M. Iv1arkus,

V^ (Serving By Assignment),

^
BRO WN FARM PROPERTIES, L.L.C. et W. FINAL OPINION AND

JUDGMENT
Defendants ^

----------------------- ---------- ------------ ---------

On February 11, 2013, eight plain.tiffs fi1ei. this case to quiet title for oil and gas rights

they inherited from their mother or grandanother. Three defendant landowners contend that

Ohio's Dormant Mineral Act deemed that the farn:ily abandoned those rights wluch themmerged

into thelandotivners' surface titles. The foui-th defendant is a developer that holds the plaintiffs'

Ieases for those oil and gas rights. Each defenda,nt filed an. Answer with a Crossclaim or a

Counterclaim. The defendant developer supported the plaintiffs' claims.

Ohio adopted its fli5rmant Nfiner:al;Aet as part of its Marketable Title Act on March 22,

19$9, and added significant procedural provisions by an amendment on June 30, 2006. The

parties agree that either the 1989 vc;rsi.vn or the 2006 version of Ohio's Dormant Minerals Act

governs their dispute. Wo one asserted or songlittr, enforce ayi abandoninent clai:m while the

1989 version was in effect: This +Court ersiiclrides that the 2006 version controls nn:d. denies tlle

landowners' abandonment claim, so the pJ:amtiffs retain those rigbts.:;
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On August 5,2013, all parties jointly filed "St;ipulakio:ns ofFact" whiclr provide:

Certain parties have recently amended their pleadings so that the only cilairris
remaining in this action by any party sound in declaratory relief or quiet title and
involve the issue of whether the Defendants have ownership of the oil and gas
isinerals underlying their respective propexties. The parties agree and stipulate ta
the following facts arid req uest that the issue of the ownership of the subject
zninerals be finally decided by the Court based upon the stipulated facts without
the need of any trial.

Th.+pse factual stipu.lations provide the ba,sis for this Cotirt's decision.

On Septem bet. 16, 1949, Carl E. Dabig.ren and Leora. Perry Dahlgren, (husband and

wife) conveyed 225.59 acres in Carro.ll :Coua.ty to WiZliani Lewis Dunlap, with a deed that,

provided:

:E-kcepting and reserving to Leora Perry Da.blgren all the oil and gas underlying
said premises together with rights of way for pipe lines and ingress atid egress to
any drilling operations thereoii. and for the removal of said niin.erals from said
property.

By that deed, the Da:hIgrens severed the subsurface title for oil and gas frorrithc surface title for

thatproperty_ See Gill v, Fletcher (1906), 74 Ohio St. 295, paragraphs 1-3 ciftkte syllabus.

Leora. Dah.lgreri did not convey her retained mineral rights to anyone before her death on

March 13, I977,; Rcr will and resul.ting probate court orders vestedher mineral,rights in:her

three children. They are the lawful successors to Leora Dahlgren's reserved rights, pursuant to

probate court Certificates of Transfer which her daughter 2nistakenly filed with the Carroll

County Probate Couutt rather than theCarroll County Recorder's Office. The Carroll Couzrty

Probate Court issued a Certifyeate of Transfer for those oil and gas rights to those children oii.

May 3,1:97$:

Those reserved iights were not the subject of any title trattsaotioa that:anyone recorded ill
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the Carroll County Recorder's Office between March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dormant Minerals Act) and September 17, 2009 (the date when

one of the plaintiffs first recorded an oil and gas lease to a developer).

There was no drilling at, production from, or storage of oil or gas on that property or any

property pooled Nuith it before July 5, 2012. The severed oil and gas title was not separated frorrt,

the stzrf'aee title on tax lists for the Carroll County Auditor or the Ca.rroll County Treasurer. No

ope filed a claim in the Carroll County Recorder's Office for oil or gas ownership on, therelevant

properties before one of the plaintiffs filed that claim on April 12, 2012. -

The three defendant landowners are the lawful successors to Willianr .Dt.uilap's rights for

the relevant properties, pursuant to duly recorded chains of title. In each. of their chains of title

the deeds are expressly subject to the oil and gas reservation set forth in the deed iecordedat;

Volume 121, Page 300, which is the 1949 Dahlgren deed.

Two of the three landowner defendants first acquired their interests in the relevant

properties after the 2006 amendment to CJhio's Dormant Mineral Act, so they did not and could

not have asserted any abandonment ciai-in before that atnend;alent. The remaining landowner

d.efendal1t acquired his interest in relevant property by deeds in 1999 and 2(102.

None of the defendant landowtaers nor amy of their respective predecessors in interests

ever asserted any abandonment for the relevant mineral rights in any court proceeding before

these land4vm:er defendants filed their pleadings in this ca.se.

In 200.95 each of the plaintiffs leased their oil and gas interests for th.e relevant properties

to a developer who recorded those leases in the Carroll County Recorder's Office irt.2000 or

241 U, and. who later assigned fihose leases to the defenda.nt developer.
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In March of 2012, on:e of the defendant landowrners sent the plaintiffs and the leaseholder

developer a"Notice of Owner's Intent to Declare the Abandonment of Mineral Interest (Ohio

Revised Code 53.01.56)" for part of the relevant properties. There is no evidence that before

then any of the defeindant Iandowners or any of their predecessors in interest ever asserted to any

of the ptaintiffs or to any public officzal tha,t. a,ny owner of tb.ose mineral interests had abandoned

Withirt 60 days after the landowners sen.tthem a "Notice of Oxvner's Intent to Declare the

Abandonment of Mineral Interest," five of the eight plaintiffs,fi.Ieci claims for their relevant

m:ineral interests in the Carroll County Recorders' Office.

Ozi September 3, 2013, the plaintiffs filed theirt3rief in Support of Request for Judgment,

On October 18, 2013, the three defenUtt landotivners filed their Motion for ►̀ udgment and

Supporting Brief, and the defendant developer filed its Responsive Brief in Support of Plaintiffs'

Re uest for Jud
^1 gment. On November 1, 2013, the plaintiffs filed their Responsive Brief. The^

case is tiow ripe for this Court's decision.

1^1-1^=^_ `^:1^^t E ^3 t ^^=1^ t^i^T ^: 'I"1€ Lf A^ "?"..

In 1961 Ohio joined a widespread title reftrM rnove,utent when it enacted its Marketable

Title Act as R.C. 5301.47-5301.56. In tbe Prefatory Note for a later proposed Uniform

Marketable Title Act, the National Coia$'erence of Commissioners on Uniform State Laws

explained the general: purpose for tlaaae 14u+s:

The basic idea of the Marketable Title Act is to codify the venerable New England

tradition of conducting title searches back not to the original ereation of title, btit
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting xvith a document at least 30 years old that
he need search no further back in the record. Provisions for rerecordima and for
prote.ctiozr of persons using or uccupying land are designed to prevent the
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possibility of fraudulentuse of the mwketable recorci title rules to oust trw

owners of property.

The tnost controversial issue with respect to z?liarketable title legislation is whether
or not an exception should be made for mineral rights: This [.7niform] Act
follows the Model Act in making no such exception. Any major exception largely
defeats the purpose of marketable title legislation, by forcing the title examiner to
search back for an indefinite period for claims falling under the exception.

As originally enacted, Ohio'sMarketable Title Act governed all interests in land

including severed m:ivera.l interests. It relies om, a chuizz of title with a"root" record no more than

40 years old. It included R.C. 5301.47 ("Definitions"), 5301.48 ("TJnbrolcen chain of recorde:d;

title"), 5301.49 ("Record rn.arketable title: exceptions"); 5301.50 ("Prior interests"), 5301.51.

CPresen,ation of irtterest"); 5301.52 ("Contents of notice"); 5301.53 ("Certain rights not

barred"); 5301.54 ("Etbect of changes in law"), 530.1.55 (GeLiberal constzuction"), and R.C.

5301.56 (`°Tkee, yea:r extension"). Betutipen 1963 and 1989, the legislature adopted vaxici^

amendznents to those sections, which are not relevant here.

Effective IVlarch22, 1989, the legislature repealed and rew^te R.C. 5301.56 to create

Ohio's Domiant Minerals A:ct: Effective June 30,2006, the legislature amended It.C..5301.56

by adding procedures for a sLUrface landowner to claim that a mineral rights holder hasF abandoned

tliose ri:ghts and for fihe rz^.ineral rights holder to challenge that clairn..

In their context, it is clear that the legislature has always intended that the Marketable:

Title Act (R.C. 4301.47-5301.55) and the Dornt.ant Minerals Act (RC. 5301.56) are iritegtated

title laws which should be read together whehever they were in effect.

I'hus, R.C. 5301.47 provides definitions that apply to R.C. 5301.47to 5301.56 incJusive;

aixd R.C. 5301.54 restricts the effect of a.ll those seetiosrs on other statutoly provisions: More
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significantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, iuclusive, of the Revised Code, shall be liberally
construed to effect the Iegislative purpose of simplifiying and facilitating land title
transactions by allowi7ig persons to rely on a record chain of title as described in

Section 5301.48 of the Revised Code, subject only to such limitations as appear in
section 5301.49 of the Revised Code.

The purpose of the Marketable Title Act is to, "siznplify and facilitate land title transactions by

allowing persons to rely on a record chain of titl.e." Collins v. Moran, 2004, ©luo_ 10381 (7t' Dist.)^

770, quoting ,S'ernachko v. Hopkv (1973), 35 Ohio App;2d 2(}5; see also Pinkney v. Southwick

rnvestments. LL.C.; 2005-Qhio-4167 ($'h Dist.) at q 31.

Both the Marketable Title Act and its Dormant Nlinerals Act co.tnporient support reliance

an publie documetatg rather than private commum'cations for title transfet`s. For some PurpnseIS,

the Marketable title Act permits reliance on public documents outside the county recorder's

ofizce:

R.C. 5301.47 defines reliable public records that document title interests and transfers:

As used in sections 5301.47 to 5301.56, inclusive of the Revised Code:

(B) "Records" includes probate anti other official public records, as Well as records
in the oice of the recorder of the eounty in which all or part of the land is situate.

(C) "Recording," wheig applied to the official public records o.fthe probateor .other
court, includes filing.

4:.

(F) "Title transaction" zneans any transaction affecting'title to ariy inte,rest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
gl2ard.ian's, executor's, administrator's, or sherif.fs deed, or decree of any court, as;
well as warranty deed, quit claim deed, or mortgage.
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R.C. 5301.48 defianes the holder ofa,n "uazb.roken chain of title" for:^n i^^erest i^ re^l:

property a-nd therefore a "marketable title" for thatinterest to include (a) a person for whorn those

public records show an unbroken chain of title for that interest iyhich extends baek for at least

fotly years; or (b) a person for whom those public records show an'unbroken chain of title fot an

interest that a document created within the preceding forty years. If the documents in that chain

of title specifically identify a recorded document that created an interest in that property, the act

preserves that interest. R.C. 5301.49(A). All. interests created before an tmbroken chain of title

that extends back at least forty years which are not otherwise preserved by the act are 4`nu1I and

void" [R.C. 5301.50] and t`extingi.tished" [R.C. 5301.49(D)].

Subject to specified exceptions, the holder of an interest with an unbroken chain of title

for at least forty years need not dem,onst;rate (a) the creation of that interest more thm forty years

earlier, or (b) the termination of any purported limitation on that interest more than forty years

parl.ier.. 'The forty years are measured back from "the time the marketability is being determined"

[R.C. 5301.47(E) and R.C. 5301.51(I3)1; or "is to be deter.mined" [R.C. 5301.481

R.C. 5301.51 and 5301.52 permit the holder to preserve an otherwise unprotected interest

liyrecording a prescribed notice. Before the 2006 amendment that created the Dormant Minerajs

Act, the legaslatiue repeatedly revised RX;.5301.56 to provide additional three year grace periods.:

during which the prescribed notice could preserve that interest, vvliieh it ultimately extended to

December 31; 1976 [more than 15 years after the act's effective date].

TWO VEERSIC?I^TS (^FT^IF, I^4RivIAI^T'T_1V[.11^IERAf.S_t-1^T

Following the ad.option. of lYlarketable Title Acts, many s#ate& added special nz1es for the

'ter:milYatiorl of mineral rights, i,ucXuding tmporat°y lease inter.ests and permanent fee s,iinple
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ownershiP. tlere again, theNationaT Conference of Comm.issio.ners on Uform State I;aws

explains that history iiz the Prefatory Note for its Uniform Dormant Interests Act, whicli the

Conference approved in 1986 airiI tlie A:$.A. approved on February 16, 1987:

Transactions involving mineral interests may take several different forms. A lease
perrniits the lessee to enter the land and remove minerals for a specified period of
time; .:.. A fee title or othertinterests in minerals may be created by severance.

A severance of minera.l inferests occurs where all or a portion of mineral interests
are owned apart f.rom the ownership of the surface. A severance may occur in one
of two ways. First, a surface owner who also owns a rn.inera.l interest may reserve
all or a portion of the mineral interest upon transfer of the surface. Jn the deed
conveying the surface of the land to the buyer, the seller reserves a m.ineral
interest in s o r . : n e or all of the inincrals beneath t h e surface. ... ,

Secvnd, a person who owns both the surface of the land and a mineral interest
z i i a y convey all or a portion of t h e mineral interest to another person. ..
Severed mineral interests anay be owned in the same m:anner as the surface ofthe
land, that is, in fee simple.

DorMar►t mineral interests in gen.eral, and severed mineral interests in particular,
rnay pxesent cliff culties if the owner of the interest is missing or un:knciNvn. Under,
tthe cammon law, a fee simple interest in land cannot be extinguished ar
abandoned by nonuse, and it is not necessary to rerecord or to maintain current
property records in order to preserve an oNvnership interest in minerals. Thus, it is.
possible that the only doemnent appearing in the public record may be the

document initially creating the mineral interest. Subsequent mineral ovJners, such,
as the heirs of the original mineral owner, may be uneoztcerned about an
apparently valueless mineral interest and may not even be aware of it; hence their
interests may not appear of record. If mineral owners are missing or unknowri, it
may create problems for anyone, interested in exploring or mining, because it may
be difficult or inipossible to obtain rights to develop the minerals. An exploration
or inining company may be liable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also

concer-ned with the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; tttiis can effectively preclude deveiopmeut of the surface and
corlstitutes a significant impairment of marketability;

An extensive body of legal literatu.re :deimon,strates the need for an effective means
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of clearing land titles of dormant mineral interests. Public policy favors su.bject;ing
dormant mineral interests to termination, and legislative intervention in the
continuing conflict between mineral and surface interests may be necessary.i:zr
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable termination of dormant mineral interests, and some of the nearly
two dozen states that now have rnarketable title acts apply the acts to mineral
interests.

Nonuse. A number of statutes have made rtonuse of a zn.ineral interest for a term -tyf
years, e.g., 20 yearsy the basis for terrninatiori of the minera,l interest. Such a
statute in effect makes ironuse for the prescribed period conclusive evidence of
intent to abandon. The rfoatuse sehenze has advantages aiid disadvar.tages. Its
major attraction is that it enables extinguishment of dormant interests solely on
the basis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceedingto determine the fact of;nonuse. It also precludes long-tenm:
holding of mineral rights for such. latuposes as future development, future price
iircreases that will make development feasible, or assurance by a conservatiota
orgata.ization or subdivider that the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dozniant mineral statute. ...., .

Recording. Another approach foluid in several jurisdictions, as well as in USLTA
[Uniform SimplificationofLah.d Transactions Act], is based on passage of time
without recording. Under this approach a mineral interest is extinguished a certain
period of time after it is recoxded, for example 30 years, unless during that period
a notice of intent to preserve the interest is recorded. The virtues of this model are
that it enables clearing of title on the basis of facts in the record and vdthout resort
to judicial action, and it keeps the record mineral ownership current. Its major
disadvantages are that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis and to hold out for nuisance money indefinitely, and
it creates the possibility that actively producing rnineral rights will be lost through,
inadvertent failure to record a notice of intent to preserve the niineral rights. The
recording concept is useful, however, and should be a key elenaentin aatay dormant
roineral Iegislation.

Constitiitioncility. Constitutional issues have been raised cortcerrrita:g retroactive
application of a dormant mineral statute to existing mineral interests. The leading
case, Texaco v. Short, 454 U.S. 516 (1982), held the Indiana dorYnant min,eral
statute constitutional by a narrow 5-4 rnargin. The Tndiana statute provides that a
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mineral right lapses if it is not used for a period of 20 years and no reservation of
iights is recorded during that time. No prior notice to the min.eral owner is
required. The statute includes atwo-year grace period after enactment
d.uring which notices of preservation of the nuneral interest may be recorded

A combination nonuse/recording scheme thus satisfies federal due process
requiremerflts. Whether such a scheme would satisfy the due process requirement:$
of the various states is not clear. Comparable dormant mineral legislation has been
voided by several state courts for failure to satisfy state due process requirements.
Uniform legislation, if it is to succeed in all states where it is enacted, will need to
be clearly constitutional under various state standards. This mea.ns that some sort
ctf prior notice to the mineral owner is most likely necessary.

.For Uhio, both the 1989 ve.rs.ion a:nd the 2006 version of t.heDormant Minerals Act create

statutary conditions when the ownex of subsurface zninerals rights is "deemed" to have

abandoned those rights. Both versions designate those conditions by excluding cir.cuuastances.

when the owner is uot deemed to have abandoned thenr;. In the 1989 version, R.C. 5301.56(B)(1)

designated conditions that denied or disqualified a statutory claim that a m:inera] rights owner

abandoned those rights:

(B)(1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the stirface, if none of the following applies:

(a) The mineral i.n.terest is in coal, or in mining or other rights pertinent to or
exercisable in cornlection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code. However; if a mineral interest inciudes both
coal and other rninerais tbat arc not coal, the mineral interests that are not in coal
rrlay be deemed abandoned and vest in fihe owner ot`the surface oft.he lattd;,
subject to theintexest.

(b) the mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States or this state, as described
in division. (6) of section 5301.53 of the Revised Code.

(c) Within the preceding twenty years, one or.nzore of the following has ocetttred:

(i) `1'lie mineral,interest has been . the subject of a title transaction that has beeii
filed or recorded in the affice of the corulty recorder of the couuaty in Which

10
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the Ian.ds are located.

(ii) There has been actual produetion or withdrawal of nninerals by the holder
from the lands, from lands covered by alease to which the mineral in:terest is
subject, from a mine a portion of which is located beneath the lands, or, in the
case of oil orgas, froin lands pooled, unitized, or included in unit operations,
iuxder sections 1509.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the instrument or order ereating or
providing for the pooling or -unitization of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located.

(iii) The mineral interest has been used in underground gas storage operatiozas
by the holder.

(iv) A drilling or mining permit has been issued to the holder; provided that
a,n affidavit that states the name of the permit holder, the pei-rnit number, the
type of permit, and a legal description of the lands affected by the per:nit has
been filed or recorded, in accordance Nvith section 5301.252 of the Revised
Code, in the office of the +county recorder of the county in which the lands are
located.

(v) A claim to preserve the mineral interest has been filed in accordauce wit`h
division (C) of this section.

(vi) In the case of a separated mineral interest; a separately listed tax parcel
number has been created for the mineral interest in the county auditor's tax
list and the county treasurer's dtaplicate tax list in the county in whiclt the
.lands are located<

The 1989 version provided a three year grace period after its effective date for anyofthe

di-sqa:talifying conditions (including the filiiag of a mineral rights claim) to px:eclude abandonrn,eu:t,

R.C. 5301.56(B)(2).

T'he 2006 version desfignates, the same conditiom that deny or disqualify a statutory cla'im

that the owner of subsurface anineral rights abandoned those rigFits. The critical difference

lietwe.en the 1999 version and the 2006 amended version of the Dormant Minera.ls Act is: the

presence in the 2006 version and the absenm iirr the 1989 version of any express provision for its,
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iitxxplementatioit.

For the 2006 version, the Act provides procedeares for a surface owner to regain severed

_sn.bsurface mineral rights i^: the absence of those specified circumstances. To terminate any

subsurface rights the surface owner must notify each subsurface holder that he or she intends to

declare that interest abandoned [R.C. 5301.56 (E)(1)] and within thirty days thereafter must $1e

an affidavit of abandonment with the applicable county recorder [R.C. 5301.56 (E)(2)]. The

notice must identify the allegedly abandoned subsurface rights and assert the statutorily defined

inactivity [R.C. 5301.56 (F)]. The affidavit of abandonmerit mu.st eon:frni tne notice and allege

the statutorily defined abandonment [R.C. 5301.56 (G)J;,

The 2006 version provides procedures for the subsu.rface owner to oppGse the stft-faee

owner's notice by filing within sixty days thereafter a claim to preserve those riglits [R.Q.

5301,56 (H)(1)(a)] or an affidavit that disputes the statutorily defined aksando^ent. [R.C.

5301.56 (11)(1)(h)] If the subsurface holder fails to frle either of those: docttmerrts within that

fte, tile recorder shall memorialize those events and thereby vest the svx.faco owner vcith that

sr.ibsurf'ace holder's rights. jR.C. 5301.56 {H}(2)]

By contrast, the 1989 version of Ohio I]ormaat Mneral Act did not ineItide any provision

for the sxnface owner to notify the, holder of any subsuxl•^ace mineral rights about a.u,:aban Qntnent

elaim before or after the alleged abandonment, or to file anythirng with the country recorder or

anywhere clW., It provided no procedure for the:hol,der o.f subsurface righi;s to conte^;t their

alleged abandoa:tinent, and no procedure for a.nyor,e-to zeeard theabandonzrxent anywhere.

The 2006 version for R.C. 5301.56(I3)(3) pern7its the surface own.er to send the holtler of

any subWace minera.l rights an. abandonrnent notice whenever none of the statutorily defmed
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disqualii^in;g events occurred within twenty year.s preceding that notice. The 1989 version of

R.C. 5301.56(B)(1)(c) provided for its application unless: "Witbin the preceding twenty years:

o-ne or more of the following has occurred," without specifying the event from which it measures

the preceding twentyyears. ln lieu of the 1989 version's three year grace period after the

aytute's effective date for the mineral rights halder to establish of the disqualifying events

(including a filed claim), the 2006 version permits the min.eral rights holcler to ftae, that claim,.

within. 60 days after the surface owner notifies him of the claimed aba.ndoninent.

Nothing in either the 1989 version or the 2006 version denies that the Marketable Title

Act (R.C. 5301.47-5301.55) remains applicable to anin.eral rights, at least to the extent that the

Dormant Minerals Act does not expressly provide differently.

In. this case, the surface landowners assert (a) that the 1989 version established the

claimed aban:donrnent automatically when none of the disqualifyin.g events occurred within

twenty years preceding its effective date or the three year grace period; and (b) that the

abandonment was cnmplete before the 2006 amendrrient required different procedures to assert:

or con.firm it.

By contrast, the holders of the reserved mineral rights and the developer who holds their

leases contend (a) that the 2006 version controls the abandonrriient procedures here because the

landovm.ers first asserted any abandonrnent after 2006, (b) that the landovauers have not complied

uith the procedures required by the 2006 atnendaient because they never filed the required

aba.ndonment affidavit which pelmitted them to contest that claim, and (e) that the 2006 version

precludes akaa.nclotunent because disqua.tzfying events occurred after 2:0416-

Coun.s.elhave not cited any appellate d+eci.sion°that decides whether trr when to apply the

13.
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1989 version ofRC>. 5301.56 for an abandonment clain-i filed after the 2006 arriendment. 13u:t

see .flodd v_ Croskey, 7^' Dist. No. 12HA6, 2013-Ohio-4257 (Sept. 23, 2013)(appiying the 2006

versian to e:re.nts that grose before its enactment without discussion of that choice)_ This court

has found none,,,.

After careful considexation, this Cc,uut agrees with the holders of the subsurface miner-a1

rights. Without any contrary statutory language, this Court concltzdes tlzat the 1989 version .

impliedly required implementation before it finally settled the parties' rights, at least by a

record.ed abandonment claim that permitted the adverse party to challenge its validity, if not by

ali alspropriate court proceeding to confirm that aba.ndonmentt Circumstances that support a

claimed right do not by themselves provide a completed remedy. Absent any implementation or

enforcement of claiined abandonment rights before the 2006 anaendtuent, the landowner

defendants rnust comply with the procedures which the 2006 amendnient reqtzires.

First^ thp- surface owners' interpretation of the 1989 version conflicts with "the legislative

PUrpose of simplifying and facilitating land title transactions by allowing persons to rely on a

record ehainoi'title as described in Section 5301.48 of the Revised Code." R.C- 5301.55. The

coLznty record:er.'s records would not reveal some disqualifying conditions that preven.t statutory

a.bandonment. See R,O. 5301.56(B)(3)(c)("The mineral interest has been used in undergroimd

gas storage aperations by the holder"); 5301.56(B)(3)(f)("In the case of a separated rnizieral

interest, a. separately listed tax parcel rnimbex has been created for the mineral interest in the

county auditor'st,ax list aud tlie coant-y treasui-er's duplicate tax list in the county in which the

lands are ](ycated"). A title examiner might welI find the recorded Dahl.gren deed with its

reservation of mineral rig^its, vvithout any record that sIio^sus whof.her khe Dablgrens or their

14
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descendents preserved or abandoned those rights.

Si^con.d, interested parties could dispute compliance with disqualifying eondititins

withmt filing anything in the recorder's office. Hence, reliance on the recorder's records to

establish or avoid abandonment requires at least a recorded document if not judicial

ccrnfirmation.

Tliird, "[f]orfeittues are not favored by the law.The law requixes that we favor i.n.dividuai

property rights when interpreting forfeiture statutes." Ohio Dept. of`Liquor Control v, Sons of

Itlaly Lodge 0917 (1992), 65 Ohio St.3d 532, 534, quoted at Sogg v. Zurz, 2009-0hio-1526, 121

Ohio St.3d 449, 19; see. also State v.Lillioek (19,82), 70 Ohio St.2d 23, 25; Dodd v. Cro,ske,}1,

supra at ¶35:

iFourtb, the Dorm;a.ntMiner.al5 Act e,rrtt?lovs considerably less cc?nclusive language than

the Marketable Title Act to terminate title interests. The Marketable Title Act establishes tlrat the

un.prolected rights are "null and void" or "extinguished," while the:IJ!orimant Minerals Act

provides that they are "deemed aban.dfl.ned." Compare R.C. 5301.50 and R.C. 5301.49(D) with

R.C. 5301.56(B)(1). The less conclusive language in the I?ortnant Minerals Act strongly

suggests that it provides standards but does not resolve the issue. Compare 131att v. Hamilton

Coun;'ry Bd. of Re.vision, 2009-0hio-5260, 123 Oliio St.3d , 1122; In Re Washington, 2004-Qhio^

6981,10 d' Dist. No. 04AP429, ^23.

Fiffli, th^- landowners' interpretation of these provisirans creates the anomaly that mineral

righ.ts a7re d.eenred abandoned -vvhen the ovwr.ner has a statutorily preserved record xnark-etable title.

ii this case, for example,^the plain^`tfi^ss have a recard matketable record title from the probate

court's Certificate of Transfer less thanforl3J` years earlier, pursuant to R.C. 5301.47(A) and R.C.:
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5301.48; which fhe defendan."t Iand.+awners' owzi deeds have preserved pursuari.t to R.C. 5301.49

and R.C. 5301.51. See See Toth v. Berks Title Ins. Co. (1983), 6 Ohio St.3d 338, syllabus;

Heafnvr v Bradford (1983), 4 Ohio St. 3d 49, syllabus.

Rxkkthis Court doubts that statutory abandonment is constitutionally enforceabllpr

without giving the adverse party an opportunity to dispute the relevaut claims. In Texaco v. Short

(1982),. 54 U.S. 516, the federal Supreme Court.raled that Indiana's Dormant MzneralsAct

satisfied federal constitutional protections when a mineral owner lost his rights in specified

circumstances without giving that owner advance notice. But the sanie opinion stated at 533-34:

The question then presented is whether, given that knowledge, appellants had a
constitutional right to be advisecl-- presninably by the surface owner -- that their
20-year periotl of nonuse was about to expire.

In answering this question, it is essential to recognize the difference between the
$e1f-executing feature of the statate and a subsequent jtidiciai detenrtirflation that a
particular lapse did, in fact, occur. As noted by appellants, no specific notice need
be given of an impending lapse. ... It is undisputed that be£ore judgment could
be entered in a guiet title action that would determine conclusivel^that a mineral
tntcrest has reverted to the surface owner, the full procedural protections of the
Due Process ^1,qilfie,-- ii,c11ar1ixln j. , ,

(underlining empbasis added)

WithOut advance notice and ail opportuiiity to be hearcl; statutoiy abandorzment may

violate Art. 1, Sec. 19 of the Qhio Constitution ("P'Y:ivate propetty shall ever be held inviolate"^>

even if it dnes not violate federal constitutional provisions. Hodvever, we need not determine

whether statutory aba,i7d.onm.ent uithout prior notice satisfies that provision of tj;ie Ohio

Constitution where otlterconsiderations reach the sameres,ukt.vvithout addressing that concerni:.

In any event, Due Process reqpirements in both the federa.I and state constitutiorts

uriquestilo:ftably mandate notice. and an opportunity to r,espond. before a dispute about tirose rights
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inteYest has reverted to the surface owner, the full procedLU-al protections ofthe.
Due Process Clause -- including notice reasonabiy calculated to reach all
interested parties and a prior opportqDity to be heard - must be provided.
(underlining emphasis added)

Without advance notice and an opportunity ta:be heard, statutory abandontnent may

violate Art. I; Sec. 19 of the Ohio Constitutiozr ("Private property sha,ll ever be held inviolate"),

even if it does not violate federal constitutional provisions. However,'we need not detetmine

°whether statutory abandonmcnt without prior notice satisfies that provision of the Ohio

Constitution where other considerations reachthe same result without addressing that concerm.

In any event, Due Process requirements in both the federal and state constitutions

uiicluestionably rrrandate notice and an oppoitunity to respond before a dispute about those rights

can be resolved. Courts should construe statutes in the manner that best confirms their

co,nstituti.onality.ltlahoning Education Associatioti of Developmera,ta.l Disabilities v.. State

Employment Relations Board, 2013•Olvo-4654, 119; State v. Carnes, 2007-C?hio-604, 11 (7

Dist:)

Par the pttrposes of this decision, the court accepts the defendant landown:ers' argument

that the 1989 version of Ohio's D4rmartt lViuseral..A,et deemed the plaintiffs' mineral rights

abandoned if none of the disqualifying con.ditions existed within twenty years before March 22,

1989 (the act's effective d.ate) or before March 22, 1992 (the statutory grace period). See Ricldel

v.Layman, P Dist< No. 94CA114 (July 10, 1995). However, at most the absence of those

conditions created an inchoate riglat; it could not and did not hransfer ownership w ithout jud.icial

confirrnation or atleast an aopportunity for the dis4wned party to contest their absence or the

effect oftheir absence.

17



. _..._ x ^^
arbitrary and unsupportabl.e assumption that their fail= to develop those minerals mea nt that

they deliberately abandoned them forever. Could the legislature deezxi that a surface property

tiwner abandoned his title if he failed to develop an empty Iot for some aririirary interval? The

federal Supreme Court's decision in Texaco v. Short; supra, may answer: "Yes." But the

property ovyn.er must b;a,ve an opportunity to dispute that result.

CUR.'^;'I-1 Tt. AW--- - - ----- - ---

Ea.oh t}f the pl.auatiffs leased his or her oil and gas interests for the relevant properties to a

developervvho recorded those leases in the Carroll County Recorder's Office in. 2009 or 2010.

Those recorded leases are "title transactions" that preclude any deemied abandonment.for the

plaintiffs' mineral interests pursuarit to the 2006 version of R.C. 5301.56(B)(3)(a)•

'Within: 60 days after a landowner sent them a"IVotice of Owner's ?`ntent to Declare the

Abandonment of Mineral Interest," five of the eight plaintiffs filed statutorily sufficient claims,

for their relevant mineral iriterests in the Carrotl. County Recorders' Office. Those recorded

eWms preclude any deemed abandonment for their interests and the interests of all the remaining

piaintiffs pursuant to the 2006 version afR.C. 5301.56(B)(3)(e) and 5301.56(C)(2).

Two of the tapdowner defendants never complied with R.C. 5301. 56(E)(X ) by sending or

publishing notice tQ "ea,ch holder" of the allegedly dband.r.►ned mineral interests. None of tlze

defendant landowners ever complied with R.C. 5301.56(E)(2) by filing an "affidavit of

abandonment" i:n the Carroll County Recorder's office. Without those notices or affidavits, those

landowners failed to invok-e the abao.d.oximept procedures which the 2006 version requircs tti

assert an abandonment claim.

18



FIIkTALTJUDGMENT

in'this case, the following plaintiffs hold mineral rights for the relevant properties:

Ronald Edward iaahlgren, Elsa A.zane Lyle, Helen Mary Dahlgren, Martha Perry Dahlgren,

Cyn.thia Ann. Crowder, Dazaiet Carl Dahlgren, Charles 8teph:e.u DahlF,ren, and Diane Ellen

Pullins. The parties have not asked this Court to determine which plaintiff owns any allocated

interest in those rights for each relevant property, and this judgment shall,njot serve that purpose.

In this case, the following defendants ovm the relevant properties: Brown Farm

Properties, LLC, Brian L. Wagner; and Thomas.:Beadhell.

In this case, Chesapeake Exploration, LLC is the current holder of<assigned: leases and the

defendanttieveloper for the. plaintit3Fs' oil and gas ownership oti the relevant properties,

This Court detezYnines and declares tbat each of the eight plaintiffs retains his or her

respective interest in oil and gas located on or rec-avered from the properties designated in the

Complaint and its attachments.

'T.his Court quiets ownership and title to those mineral rights in the plaintiffs.and not in

ttte surfaee landowner defendan.ts.

This Court determines and declares that each of the landdowiier defendants retains his or

its surface owilership for those properties.

This Court determines and declares t.ha.t the defend,ant developer retains its rights as tlxe

ha7der of recorded and assigned leases to those oil and gas rights.

Within sixty days after this Court filos its jp.dgrnent evith the Clerk of the Carroll Coruzty

Common Pleas Court and any subsequent appeals from tha# judgment are exhausted, each of the

plaintiffs or their egurisel shall file a copy of this Fsna1 tlpini^n and Judgment in the Carroll

19.



County Recorder's Office, together with a ctainz that satisfies R.C. 5301. 56( C)(1).

pe, not including attomey fees or IitigationThe plaintiffs shall recover the Gosts ofius c4

Judge Richard M. Markus, Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141..'.6 and assigraed to the Carroll County
Common Pleas Court for this matter.

THE CLERK SHAL.L MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL <4.ND THE ASSIGNED VISITING JUDCTF.
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PROPONENT TESTIMONY ON BEHALF OF
SENATE BILL 223 AND F5®LTSE BILL 521

AN OHIO Dt3MANT MID8^ ae^°

Ohio presently has ^^rketable Title Act, R.C. g5301947 et
seq., which became SffieCtiVQ SeptOsaber 29, 1961. It was amended
September 30, 1974 to exclude any right, title, estate or intereat
in coal and coal mining rights from operation of the Act. ^ection
5301,48 of the Act states that a person has a marketable title to an
interest in land if he has an unbroken chain of record title for a
period of not less than 40 years. Chain of title in then defined by
two clauses, the first of which states the case where the chain of
title consists of only a single instrument or transaction and the
second where it consists of two or ncsre instruments or
tsansactioxase The Act provides that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable title,

The OhvicUB PurPr^^^ ^^ the Marketable Title Act is to simplify
land title transactions by making it possible to determine
marketability through limited title searches over some reasonable
period thus avoiding the necessity of examixairnq the record back to
the patent for each new transaction. This is obviously a legitimate
and desirable objective but in the absence of specific statutory
authority, interests created and interests appearing in titles prior
to that period would not necessarily be eliminated and would
csantinua to ba an impediment to marketability. Marketable Title
Acts do not cure and validate errors or irregularities in
conveyancing instruments but bar or ®xtingaa.ish interests which have
^aen created by or result from irregularities in instruments
recorded prior to the period prescribed by the statute and thereby
free present titles from the effect of those instruments. In this
very general sense, the Marketable Title Act is curative in
ch^racter0

The Ohio Karketable Title Act was based on the model Marketable
Title Act which was drafted by Professor Lewis M. Si^^^ and
Clarence B. Taylor an part of the Michigan r^^^arch project, a
comprehensive study undertaken to set up standard statutory language
to g^^ovide for the simplification of real estate conveyances. At
the tims of that study in 1959, there were ten Marketable Title Acts
in effect, including 3fiickaigan°s9 The Michigan Act, which had been
in ®f2^^^^ for 15 years and subjected to considerable testing and
experience, appeared to be the best pisoo of draftsmanship and
embodied the most practical approach for attaining the desired
objective. The Michigan Act served as the basis for drafting the
model Act. The Ohio Marketable Titlo Act was the tenth Narlc®^able
Title Act onactoai after tho Michigan study and was patterned
directly from ttts model Actd

it in apparent from the logisi.ativo history of the Ohio
Marketable title Act and subsoquerat interpretation by courts and
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Practitioners since its amctaa^^ that it was the general intent of
the act to apply to mineral interests excspt cs^al9 si^s and
Taylor, in their liadel Act, pointed out that the single principal
provision in the Marketable Title Act whicie makes it ineffective to
bar dormant minesai, interests is the provision that the record titie
is subject to such interest and defects as are inherent in the
munizents of which the obain of rewrd title is formed< This
provision is included in the Model Act, as w,sil as the Michigan and
Ohio Actsa Frmas at practical standpoint, any reference in the
recorded chain of title to previoaaslyscreated mistera7. interests may
serve to keep those interests alive. This issue was the subject of
k€ei^^^r v. ^rad3ord, 4 O.S. 3eP 43 (1983). In that case, the trial
court taphe.id Y.kk.e-vaiidity of a severed mineral interest which was
based uper^ transactions in a chain of title separate from the title
claimed by the possessor of the surface interest. The severed
mineral chain, however, contained tr^^ctions recorded during the
40-year period pr^^^ribed by the Act and the court hoid that
transactions ir;herem.t in muni'mants of title during the period
constituted a separate rccogaa#.€abie chain of title entitled to
protection under the Act, The Appellate Court reversed in a
decision acknowledging the fact that a precise reading of the
statute upheld the trial court ;s decision but relied on iogialaLtive
history to the effect that it was the intent of the draftern to
extinguish severed mineral interests.

The Ohio Supreme Court overruled the Court of Appeals b ased upon
a strict reading of the stataateo Due to this obvious iimitgtion in
the Act, recognized by Si^^ apd Taylor and highlighted by He9^fner,
it would appear that the Ohio Marketable Title ACt is not gone-raIly
gffectirae as a ffieaaas of elininaginzi severed minea^aLl in^erests.

An a general principle, minerals are not deemed to be capable of
being abandoned by a aaanAuser unless they are actually possessed.
Ohio is in the majority of jurimdietiorss which hold that a severed
iaaturest in undeveloped minerals does not constitute poseassion.
Michigants legislators ^^cogaaizea3 the importance of including
minerals in those defects ^ errors which should be eliminated by
operation of time and nonamna. The Michigan Act and the Model Act
provide an additioxea3, s^^chanim for the elimination of dormant
mineral interests which, when used in conjunction with the
Y^rk^tab1e Title Aet, iffi effective in accomplishing this goal.
Under the Michigan Act, owners of severed mineral interests are
required to file notice of their claims of interest within 20 years
after the last use of the interest, A tasee-year grace period was
provided for igeit3.aal filing under the Michigan Act. Any sFever®d
mineral interest ^^emaed abaasdaaaeai or extinguished as a result of the
application of the Nichiqan 1►ct vests in the owner of the surfacea

^^ major distinction between the proposed biil tor
consideration by the Ohio legislature and the Michigan Act is that
the Michigan Act applies only to interests in oil and gasa It is
apparent from the 1974 amendment of the Ohio Marketable Title Act
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that the Ohio Legislature has sieeined it advisable for the maa.rketahle
Title Act to apply to all mineral interests except coal. The
paoposed Ohio Dormant Mineral Act Yaas been drafted to eonforrt to the
®hiO Narieetable Title Act and apply to any mineral interest except
an interest in coal as defined by 15301.53 (Z) of the XarJsetable
Title Act. The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court in Heifxeer of
terminating unused mineral ircat^rests not preserved Fy a-parations,
transfers or a filing of notice of an intent to preserve interest.

T9xo proposed bi3.l also contains the essential elements
recommended by the National Conference of Comiasianers on Uniform
State Laws at its annual conference in Bwaton in Augmt, 1285. Z
have enclosed a copy raf the Uniform Dormant Nit^ral Interests Act
with prefatory notes arid comments for your review.

California, Illinois, Indiana, &8ic4igaxe, Xiaxn.esota, Rebraes]ea,
A7orth Carolina, North Dakota, Oregon, Pennsylvania, South Dakota,
Tennessee, Virginia, Washington and Wisconsin all have adopted
Dormant Mineral Acts. All but Pennsylvania, V3.rginia and Tennessee
have coavpaxaiozt NarletaBsle Title Acts.

I believe that enactment of the Dormant Mineral Act wii.S.
^sa^^arac^e t4a* development of minerals in Ohio which have been
^^^srioasIly ignored due to defects in titlx. The develolmesnt of
minerals would lead to severance tax revenues and enhance the
economy of areas of the state which may have no other source of
revenue production.

I feel that companies engaged in the development of minerals as
well as owners of property subjeot to title defects not cured by theNarkstable Title Act would benefit from the eMot,ment of the
proposed dormant minerals statpte,

This testineersy° was ^^epareci ^and presented by William J.
Taylor, attorney and partner in Kincaiel, Cultice & Geyer,
50 North Fourth Street, Zanrsville, Ohio 43701, (614)
454m2591. Mr. TaylorPs practice involves extensive
mineral titis work and his E'iram represented the prevailing
party in Heifaa+^r v. Bradford, tho leading Ohio su}^reme
court case dealEW wTtpa ^ne 62aic Mardrxtable Title Act. tte
frequattt1y ].^^^^ and writes articlon involving iainemi
title topics, includinc^ "Practical Mineral Title Opinions"
and "R`Yae Effects of Foreclosing ®ra Oil amd Cas Feasss*
pukalis3aes1 by ^^^^tern Xinerxl Law Faundatioza. H: is a
taenbmer of the Ohio State Bar Association Natural Resources
Committee, the Federal Bar ^^ociation Comittes on
Nas,tural Resources, and the Legal Comitt®e of the Ohio Oil
and Gas 3,ssociaticaxz.
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UNIFORM DORMANT MINERAL INTERESTS ACT

The Commiteee that, acted for the National Conference of Commissioners
on Uniform State Laws in preparing the Uniform Dormant Mineral Interests
Act was as follows:

W. JOEL BLASS, P.O. Box 160, Gulfport, 51S 39501, Chairman
JOHN H. Denl(.1ULLY, Law Revision Commission, Suite D-, l4fiddlefield

Road, Palo Alto. CA 84303. Drattin Liaison
OWEN L. ANDERSON. University of North a ta, School of Law,

Grand Forks, ND 58202
RICHARD J. MACY, Supreme Court Building, Cheyenne, WY 82002
JOSHUA M. MORSE, III, P.O. Box 11240. 1`allahassee, FL 32302
GLEE S. SblITii, P.O. Box 360, Larned, KS 67550
NATHANIEL STERLING, Law Revision Commisaion, Suite D-2, 4000

6iiddlefieId Road, Palo Alto, CA 94303, R orter
PHILLIP CARROLL, 120 East Fourth Street, tt e ock, AR 72201,

President (Member Ex Officio)
gy;y,J, , ver ty of Michigan, School of Law, Ann Arbor,

511 48109, Executive Director
ROBERT H. C > t Floor, 50 Catifornia Street, San Francisco,

CA 94111, Chairman, DivTsion E(5lember Ex Officio)

Review Comadttee

EUGENE F. MOONEY, 209 Ridgeway Road, Lexington, KY 40502, Chairman
HENRY iti. GRETHER, JR., University of Nebraska. College of Law,

Lincoln, NE 68583
JAIiES N. REEVES, Suite 600, 510 L Street, Anchorage. AK 99501

Advisors to Special Committee on
Uniform Dorraant daineral interests Act

FRANK H. MORISON, American Bar Association
LYMAN A. PItECOURT, me ege ea1 Estate Lawyers

FhW, apPwved ®og1eE of thia Aet me available on 8-inch IBM
,Dlsplayrrriter diskettes, asad copies of aIl Uniform and Model Acts and
other printed matter Issued by the Conference may be obtained frema

NATIONAL CONFEREN CE OF COMMISSIONERS
O,A1 t9NIFOR51 STATE LAWS

645 North Oddgan Avenue, Snite 510
Chicaga. Imnals 60611

(312) 321-9710

.



UNTFORt.i DOIG".tANT MINERAL INTERESTS ACT

PREFATORY NOTE

Nature of 1linerat Interests

Transactions involving mineral interests may take several
different forms. A lease permits the lessee to enter the land
and remove minerals-gra specified period of time; whether a
lease creates a separate title to the real estate varies frm state
to state. A profit is an interest in land that permits the owner
of the prtofit to remove minerals; however, the profit does not
entitle its owner to possession of the land. A fee title or other
interests in minerals may be oreated by severance.

A severance of mineral interests occurs where all or a
portirn of mineral interests are owned apart from the ownership
of the ;arface. A severance may occur in one of two ways.
First, a surra;e owner who also owns a mineral Interest may
reserve all or a portion of the mineral Interest upon transfer of
t e s*m^face. 1n the derad conveying the surface of the land to
the buyer, the aaeller raserves a mineral Interest In some or aIl
of the minera's be:.r! h the surface. Certain types of sellers,
such as raitroad co:.a,panies. often include a reservation of
mineral Interests as a matter of course in all deeds .

Second, a person who owns both the surface of the land
and a mineral interest may convey a11 or a portion of the mineral
interest to another person. s practice is common In areas
where minerals have been recently discovered® because many
landowners wish to capitalize immediately on the speculative value
of the subsurface rights.

Severed mineral interesta may be owned in the same
manner as the surface of the land, that Is, in fee simple. In
some jurisdictions, however, an oil and gas right (as op d to
an interest in nonfugaeious minerals) is a nonpossessory interest
(an incorporeal heredltament).

Potential Problems Relnting to Dormant Aiinerai Interests

Daarseant sdneral interests in general, and severed mineral
#nterats in p , may presant difBoaltieM if the owner of
the intereat in ad,sa3ng or unknown. Under the oomason law, a
fie slmple interest in land cannvt be oxtingulabod or abandoned
by noaueeA eind it ia not naea to rorowd or to maintain
cormt proporty reearda In order to praerve an ownership
lntamt In rale. Tlttas, it Is poodblo that thw only document
appearing in the ptiblc rowrd may be the document initially
emting the mineral int . 8abnsq ral owners, such
as the heirs of the origind mineral owmwt may be tuacanoerned
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about an apparently vafueless mineral interest and may not even
be aware of it-, hence their interests may not appear of record.

if mineral owners are missing or unknown. it may create
problems for anyone interested in exploring or mining, because
it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be liable to the
missing or unknown owners If exploration or mining proceeds
without proper ieases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral
interest inctudes the right of reasonable entry on the surfaeo for
purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a significant
impairment of marketability.

On the other hand, the owner of a dormant mineral
interest is not motivated to develop the minerals sinoe
undeveloped rights aaay not be taxed and may not be subject to
loss through adverse possession by surface occupancy. The
greatest value of a dormant mineral interest to the mineral owner

which may
seeks to assemble anhold-up valu nei when a person thehave

unencumbered fee. Even if one owner of a dormant mineral
interest is wiUlng to relinquish the interest- for a reasonable

the

ownership of other fractional shares t in t^has old Interest.

An extensive body of legal literature demonstrates the
need far an effective means of clearing land titles of dormant
mineral interests. Pubiic policy favors subjecting dormant
mineral interests to termination, and legislative intervention in
the continuing conflict between mineral and surface interests may
be necessary in s®me jurisdictions. More than one-fourth of the

states taminneral.interests^^nd 'someuof the nearly two^dosenn ofdorman
states that now have marketable title acts apply the acts to

mineral interests.

p, roaches to the Dormant l:7ineral Prablem

The jurisdictions that have attempted to deal with dormant
miaseral interests have adopted a wide variety of solutlons, with

mixed suaeesa. The basie- that have been used, walthough
constitute

some of the oin approaches
states have adopted v ts or have combined features of these

achemea.

Abandonment. The common law concept of abandonment of
mine t a provides useful rs'11ef in some situationa. As a

ne"l ruls, severed mineral interests that are regarded asge
eparatr P"Sesoory estates ars not subject to abandonment.

'risdictionasm the
oir profit may

t^o abandonment.i Iz^ aome
nature

be subiwct

..,a^.^ .^ . J



the abandonment remedy has been broadened t^ extend to o). and

gax rights on the basis that the^i sl#t^ ^ t^ and hence aa°e
s^w^ze^l. In the form of an incorporeal
subject to at9$ndoramzst,

The $band®^fl^^^e ^,b^ci amerttd requires a a^ff#^atlt by
#ar^ti^fl proof px
^how#8egof intent to abandon; nonuse of the mineral interest

alone is re®t ^
'cierat evi^nce of tntant to abandon. However,

thea6^z^^ ^rttt t enactment of dormant ^ ^1 1 'gi^ti^Q^ retained

Y,l0nusea A number of statutes have g4d^ ^^^ basis
mar^en n^atea^t for a term of y^rs, e_g• ,
forait^^^^te^ ^far the prescribed period ^^.^ ass# c^^m'1ei ^f ofs^
intent to abandon.

The nonuse scheme has advantages and dlsadvantagese Its

m that

axn8e^sttstr^1ely Is
on the ba flsaofl rt®n^a^^^^f of 3n ^t^t®^t

abandon is unae.ec'^ssar v , It^ major drawbacks are that itand res a
requires resort to tt^t^t^^^ thethe fact of an ^^qI^t also
ju^^ proceeding
precludes long-term ltokireg of mineral rights f^ such purposes
as future development, future price izserasLaes tBaat will. make
development feadb1e, or assurance by a conservation
ot.^zatiosa or subdivider that the mineral rights wM not be

exploited.

The nonuse concept should be incorporated in. any dormantrs3#stg,

such
mineral ^^ u Uniform e Simplification o^a^ "'^#^se^y2^^°^ Act
(USLTA) sliscussed be1ow» eiev^s not terminate the right of a

through inadvertence falls l t^ a^^ ^^ereafl interest but who

^iaa ^iaaothex° app^'^`i found in several
j^xrl^ ^, ^s.woll as In USLTA, mineral #ttt^a^ g t

t^me

Etrsder t3s#s approach a
without
e^c^ ^s^a^ a e^rtah ► period of ti^t ^^^_ a ^ ti^ of lnt^att to
Q^p^ 30 yex^cs, ura9.eas during s
^^^s3l,ve the iaxte"st is t°e^^ on the basis ^gaf^;tt^n t^^. are
that ^€t enables ^s^►g of e
aewr^ and without resot°ttjudicial t^ major ^^^ ^^$^.$"
^r^. aalrre^ ownership c
that 3t perWts an insr.ctlve owner to preserve the mineW rightsance
an a fottml.^ specsa}ativ^ ^^sis and t^^t^ tout

^^tf^^v^y D^da^^ag
irta^^.^t^y, o and it ^ates the ^
w#mt^ia1 rights wM be lost through fgdlureThe ^^ita^
a notice of inte^at to preserve the ead^s.®^1 rights.
concept to useful, hawevrer, and should be a key element in any
^orm;nt mimrai #oglalatiose<

^

/
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Trust for unknown mineral owners. A quite different
approaa to groteEtiraC tFe Ergtets es raerral owners Is found gn a
number of jurisdicticeex&s^^^d on the concept of a trust fund
created for unknown mineral owners. The basic purpose of such
statutes is to permit development of the rrdnerals even though
not al3. mineral owners can be gocateole paying into a trust the
share of the proceeds a13^ablg to the absent owners. The
usefulness of this ac1teme is limited in one of the main situations
we are concerned withowhich io to enable surface development
where there is no substantial mineral value. The committee has
concluded that ttais concept Is beyond the scope of the dormant
mineral statute, although it could be the subject of a subsequent
acte

Esctxeat. A few states have treated dormant ffdvsea°ais as
abaaf.aia^^(I property subimt to eSeSaeateThig cOtaCSgst ig sirnftr
to the treatment given personal property in the Uniform
Unedai^ed Property Act. Ttaia approach has the same
shortcomings as the trust for unknown mineral owners.

CpnsttttHtion^M. Constitutional Issues have been raised
cora^ ^^ ^trzeactive spga3leatiora of a dormant mineral statute to
existing mineral tntea^csts< The leading case, Texaco v• Short,
454 U.S. 516 (1922), held the Indiana ei^^act ^ ^^ STRtut^
constitutional by a aaarmwa 5-4 aaaargino The Indiana atate3te
provides that a ndaeral right lapses if it is not used for a period
of 20 years and no reservation of rights io recorded during that
ttme. No prior notice to the wdmral owner is required. The
statute incflu<ies a two-year gme period after enactment during
which notices of preservation of the mineral itaterest may be
recorded.

A combination n®aauselrecordiBag scheme thus satisfies
federal due process requirements. Whether such a scheme wou#d
satisfy the due process recgeat^oments of the various states is not
clear. Comparable dormant mineral legislation has been voided
by several state awrta for fograre to satisfy state due ptvae$s
requirements. Uniform legislation, If it is to ^ucemd In atl
states where it io enacted, w9Y1 need to be clearly constitutional
under various state standards. This means that some sort of
prior xoties to the mineral owner i$ most ]i1cefly necessary.

Draft Statut^

A embirnation of apprmcitss appears to be beat for
uniform 1ogidatfor+e The polities of tkp4o am of the igare are
quite Intense in the edrswul producing states, and the ptdti^s
and interests of the t9aMOas,s pz°esszta^O gvoups differ from state to

of t ^^e^t^^^ofllSt^^`el was felt to ^^ tiao most controversial aspect
mineral

Oet.
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A istatute that combines a number of different PrOtactiOns

for the upi^eral owt;ero but titgkt $t^bênables
dormant ^eaeral rlgtatsa is fi^sl^
Such a combination may all® help ensure the constitaati®taalitY of
the act from state to st,nts. Ftsr these a°eawnso the draft statute

deve1opeici by ^e committee found ita jt^li^di.^ ns^atte of
the most wnalai ^p approaches

^ ^tareof^ tlx^ ^ira^r^ e^^^^®ae,^ together with prior notice

^t

tirader the draft statute, the surface owner may bring an
scti.on to terminate a mineral ttxtere$t that has been dormant for
20 years, provided the record alw evidencesthat period ^^e ®xser ofisa^l^rira^ the mineral interest during
the mineral fntexest fails tovecori a notice of inteeat to preserve
the mi,ragiral interest weittkita that pet`iodo and no taxes are p

aid
hg of

wit
iLhel^ rmna ►tml^6 ^^sa^ a^wtaa through^lt ia^atl^ ^tett^t fatls tog
searsxd> the statute enables late recording upon payment of the

e m+laee^lyffi^ ^l owner, however, if9 th
this

ti^srot ^ a^r^.R^le to the
incurred

i^
interest has been dormant for more tlsen o40f i^y kind ^ff^^ ^
has taeeax no use, taxation, or x^rdi^ro.8^t^ ^^^^^^ a two-year
the c^imrals for that period). The
grace period for owtaeris of mineral interests to record anotiae of
iae.tent to preserve ieatetmts that wold be immediatelY or within
a short period affected by enactment of the statute.

This procedure wiU assure that active or valuable sadra^ral

iratazests are protecteil,^8®,^^ ^tf^® not vwill 1t^lg^rssu^
morketa^tyethe fadt'raessea$ well as the coseatltutions31ty9 of the statute.

'Tlag committee believes that cl"ring title to real property
should not be an end in Itself and should not be achieved at the
expense of a mineral owner who wishes to retain the ®in-aral
interest. In owsa^ cas^t^ ^s^ ^^^ negotiated at^, dT3ae
bargained for and represents
objective i® to clear title of worthless mineral inter®sts aaad
mineral intetest^^^t^^ taiclt no one cares. The draft statute

embodies thu p

b

aw-^- >.$
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UNIFORM DORMANT tifINTsRAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

(a) The public policy of this State is to enable and

encourage marketability of real property and to mitigate the

adverse effect of dormant mineral interests on the full use and

development of both surface estate and mineral Interests in real

property.

(b) This [Act] shall be conatrued to effectuate its

purpose to provide a means for terminatinn of dormant mineral

interests that impair marketability of real property.

COhfitENT

This section is a legislative finding and declaration of the
substantial interest of the state in dormant mineral legislation.

SECTION 2. DEFINITIONS.

As used in this [Act] :

(1) "Mineral Interest" means an interest in a mineral

estate, however created and regardless of form, whether

absolute or fractional, divided or undivided, corporeal or

incorporeal, including a fee simple or any lesser interest or any

hind of royaity, production payment, executive right,

nonexecuHve right, leasehold, or lien® in minerals, regardless of

oharacter.

(2) "dHnerais" includes gas, oil, ooal, other g s,

Iiquid, and solid hydrocarbons, oil ahale• cement material, sand

and gravelp road material, building stone, chemical substance,

gemstone, metallic, fissionable, and nonflssionable ores, colloddal

6
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and otFier c1sY . gteae^ and athar geotherml re"tarce, and any

atlaer sutAstaftcO defined ar. a mieeers, b'9' the law Of this stsis.

CqliMEN'F

flae xi^e^saitisa^es in tlaia section are b^^1^ drafted to ^t^.
isacl^nde a11. the ^r.^^aau$ f®rtn^ and ^ ^^^^^u^^at^ well tas
This includes both f ^gaa
argasaie and ig^^ez^^^ erl1l. The A,t^ ^t^z^^ ^ i^t^ls
among c®ine^ laa^cl Oln ttaeix^ c1^,racter,

the same .
saes in p^.^ra^pb (t) includes b^

The reference t^s lieite^ss
cc^^atx^tronal ar^s4 ^nrstac®stt^t'^1+ ^^1^8set^x^r and istaresltaa^t that the
on minerals and mineral iznteaests. it should be sa^
duratiOn of a liere may be su'tsject te^ general iDWS ^^^ng
lierase 1'or example. a liae^ that by st^tt l^w lags ^ c3^xr^tis^xa ofby x^^^^^
1[3 ^y^^^ may not be given & life t^f 20 lem simply
a r^^tic® of Intent to preserve the lien pursuant to Se^sat^

5
rla,se^eti^'^ ^ just ^^ a eadnx ^ ^t

(prese^a^on of ^er^ int^st by1ea^ which by its ts+^ra t®r^t$ tzaS a d^aa°s^ti^ Of ^^rs Y^^^rv^^ the
eactea^sle^. by a`e<ordation of 9 notice of ie^t^ft^ Sil^tregse
1^^< i^ilewi^ro if state law requires specific & li^as t1^e ^^t^
^.md.ings9 or other acts for egsio^ L^^ ^^^ is not d^rmmt within

e^^t be c^1>Ued ^a}t!a even t1^sg^ asa^tx^as^out that creates
the me^sing of tYeis Aet. c^'v^^Y >
a se^^zit3P interest ^r#xich9 by its t®a^0so endures ^a ^tsix 3^

.20 ^r^r^s: c ^^t a'^®dd the ®ff^t Of the 20-year
sectioaa 4(c) (teraairsatf.on iof dormant tdgnsysl intsrest)

'rls® de$.ritioce of °0WLTISr8,13n In fgxagr^ph (2) is inclusive
^aci not ^x^lu^i^^e "Coal" and ot9s.es 61iai ls'^d^^sbans within

rah (2) iracl^zcies 1i^i.tsm l^li.teo ^ecl
the ^a^ng of ^^ ^other grades of cWk This Act is not ^^^l^r^ or suspended i^a
law te+^t is iretetxeiecl to ^f^t ^nar^
water. See Serction 3 (exciusiaiis).

^i1^31^ ^^^tie^a 2 ^ff^®^ tte^ t^a°rra "expi^a0r^^" and "'^trae^1
9satt^^et"^ broadly9 the detiz^itia^a^ S^twre the ^ited f'^6CtiOsl of

^^t^^ng ^eae^^ie trisat ^►ai ^t to
Owe

^ ^^ t^n ^^ d ^
t3e#^ lict. Th^` ^ s^ s^f state 1&W other ttaas, t^ Act.
r^eul interests f^r fs ^

SECTION 3. t9lf(9Lt3SfO1"1&.

TieiB €Actl ^^ not Appiy to;

('t) ^ mim'fs,f ints"st of tio United Ststss or an iaxdian

tri'k^ ^^xcept to tleo eactsnt permitted by fOdsm' lAwP^

7
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(2) a mineral interest of this State or an agency or

political subdivEsion of this State, except to the extent permitted

by state 1aw other than this lActl.

(b) This (Act] does not affect water rights.

Co11+1MENT

public enttties are excepted by this section because they

have perpetual eidstence and ca^onta minsraliinteresteheid by
necessary to terminate by nego this statute should
the publie entity. A jurisdiction onactingby atatut®,
aisr, exclude from its operation Interests protected
such as anvironmental or natural resource conservation or

preservation statutes.

Thie Act does not affect mincerrs^^ ti^interests formed^under
tribese,

graups, or indivi.duals (including o43 U.S.C. S&600 et seq.)
Alaska Native Claims Settlement Aot, againat dives^ture
to the extent that the interests are protected
by superseding federal treaties or statutes.

Although this Act sifects mi'nerals dissolved or suepended
e^^r 2 td^g^^^ainetended to affect water Yaw. See Comment to

while Section 2(definition definition tsarve t^e^ited
and "minera'l tnterestM broedly, the
function of determining mineral not latend d to redefine

and mineral Interests for p terminated
pursuant to this Act. They urpasss of state law other
minerala
than this Act.

SECTION 4. TERMINATION OF DQ'ttN9+ANT MINERAL

INTEREST.
(a) The surface owner of real propert9 subject to a

minersi interest may maintain an action to terminate a dormant

mineral intereat. A mineral interest is dormant for the purpose

of this [Act' if the int®rest is unused within the mesning of

subsaettaae (b) for a period of 20 or more Ysara next preceding

coomneemont of tha sotion aand bar not bssn praserved pursuant

to Section S. The ac'tion must be in the nature of and requires

6
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the same notice sa is required in an action to qs,ziet title. The

actlon may be maintained whether or not the owner of the

mineral interest or the owner°s whereabouts is known or

unknown. Disabiiity or lack of knowledge of any ldnd on the

part of any person does not suspend the running of the rQ-year

period.
(b) For the purpose of this section, any of the foil.owing

actions taken by or under authority of the owner of a mineral

interest In relation to any mineral that is part of the minerai

interest constitutes use of the entire mineral interest:

(1) Active mineral operations on or below the surface

of the real pro'perty or other property unitiaed or pooled with

the real property, including production, geophysical expioration,

exploratory or deveiopmentai drElkng, miadng, exploitation, and

ciavelopment, but not including injection of substances for

purposes of disposei or storage. Active mineral operations

constitute use of any mineral interest owned by any person in

any .minerai that is the object of the operations.

(2) Fayment of taxes on a separate assessment of the

minerai interest or of a transfer or sev'erance tax relating to the

mineral Interest.

(3) 8ecordatlon of an instrument that creates,

reserves. or otherwise evidences a oYaim to or the continued

eNWaMe of the mineral interest, inciuding an instrument that

transfers, ieases. or divides the interest. rdation of an

instrument constitutes use of (i) any racorded interest owned by

any person in any ndneral that is tho subject of the inwtruasent,

9
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and (ii) any recorded mineral intereat in the property owned by

any party to the fnstrument.

(4) Recordation of a judgment or decree that makes

specific reference to the mineral interest.

(e) This section applies notwithstanding any provision to

the contrary in the instrument that creates, reserves, transfers.

leases, divides, or otherwise evidences the claim to or the

continued e2dstence of the mineral Interest or In another

recorded document unless the Instrument or other recorded

document provides an earlfer termination date.

COMMENT

TMs section defines dormancy for the purpose of
termination of a mineral interest pursuant to this Act. The
dormancy period selected is 20 years -- a not uncommon period
among the various ju s.

Subsection (a) provides for a court procnding In the
nature of a quiet title action to terminate a dormant mineral
interest. The device of a court proceeding ensures notice to the
mineral owner peraonariy or by pubkicatf.on as may be appropriate
to the circumstances and a re9iable determination of dormancy.

Subsection (b) ties the determination of dormancy to
nonuse. Each paragraph of subsection (b) describes an activity
that constitutas use of a mineralinterest for purposes of the
dormancy deteretination. In addition, a mineral interest is not
dormant if a notice of Intent to preserve the interest ia recorded
pursuant to Seetion 3(preserv,ation of mineral interest).

Paragraph (b)(1) provides for preservation of a mineral
interest by active mineral operations. Repressuring may be
co rsd an active sdneral operation if made for the purpose of
seoondary recovery operations. A shut-in weDl Is not an active
mineral operation and therefore would not suffice to save the
mineral intereat from dormancy.

Paragraph (b)(1) is intended to preserve in Its entirety a
mineralinterwt whera there ara aotfve operations directed
toward any minaral that is inciuded within the Interest. Thus,
if tlewrs ars fracdonal owners of a minaral Interest, activity by
one owner ia considared aativlty by all owners. Other interests
owned by other persons in the mineraU that are the objeot of

10
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the oper®t$xdsa^ are also pa^a°v+^d by the a^rs^ons. For
ex$a^pfled ^ ara^. gas zrgezatioras by a f x ^^unR ^#1 e ^^ o and ^1

owner wtava#.cl save eOt asaly the i^ate^t$ ^f sstla^r f^^^ ^$^e^ ^nd
and g^ owners but $1s ^th x the oil and ^s owner or
^y^ty oexn^rs holding under
any fractional ^wxeera as ^eell as the fntet^$ of lgold®^ o

f

other rtainiaa°d interest in the 00 and cas that is the object Of the
^ ^^ ® ^^ ^ ^^fi^ ^ ^ ^ other ^ coalppe^°atioxas e The oil and gas

interest of the ^' ^ e of tls affected ^.ra^r$1 iz^te^st$ e eact
minerals tsa^l^si^ei ^^^^ is the subject of the

^^^^just the Interest in aaal e^^td gas that ^r1^.^t3^^r the
Qgxti^^ operations. °rlzis is the case ^g^es^ "

a^air►era1 i^atarest was acquired in one inx$tau®n$ by
or

a frel^^^fl
instruments. t9®aeever> oil and gas operati
as31„ gasw ataei coal owrep-r would nart saire the mineTs1 Interest of a
frectisaxa®1 cay$1 owner if the iratexest does nat iaaclude ofl and gas.

EJrax3es` isaragrapta (b)(2), taxes imust be actaUuall^ use of
vrft^ein tlae lr^^g 20 '^e^s ta s^tfffes as a ^f
the edneaai intere$t>

Paragraiala (b)(3) is intended to cover any rtwrded

iustrsaauimt evid^^^g an inter►tiosa to own a^^afor ^^ aI lease,
ixs. the ^e^°^, i^^lexaiin^ ^^^ ^^d aail e^

^.rail^^^ whether ^^etn a 1as$e !s ^co^a+^ct as an isates^st ira
reg
land $n the particuiar 3urisdiction9

ilxadea paragraph (kr)(3)s recora3^^on has the effect Of ^

laa^a$exVissg not only the Interests of the paxtie$ the
iss^t^aaan^t in the al^aer^ that are the subject of ^^® In the
#^aat^erae^at4 but at$o the recorded igatere$ts of saoaz.fa
satbleat minerals, as wmll as k^t^e^^ ^^^ ^te^tbu$

s.Of the

parties in other rmitea^l$^ e lease between I fra^axs1 cs^rner
,^^^^^ of an csil and ^

and lessee p
x°e$orys$ the inte"st in oil aasd gas not only of the

interest ®wttaO fr a^® 1e^^ ®v^a^e'^ iaait`^ctionsi owner $^^^ the o
f

r^tl^se ^ whether tla^

other ^i^r^e that ^+^.a^ci by t'^^^ ^^ta^^^t by whichother m^e^g were ecq^^^t^
the +^i! ^d gas ixete^st was acquired or by a ^

instrumenta

$ewrdatfora of a Judgmut or decree under
^^^crikph (b)(4) Includes enta^^ ^^ ^^rdatiarra in a Judgmgnt
'}aw'^ tra a $^^^ where such ^^es^ The ^^^^^ ^^d^x^
b^e p^ of ths i^^nY to tlt^ miraerri isate^st in ord^^t^^
^asst make ^^^ ^f ^, jud^nt lUa^e or other s^

grifrgpreserve ft^$^^sa^.^iaa^^ ett^eo^t or shOi the ^^r^ s

r^
afans^fi i^ c nature v^^sld not c^stit^stg ^
is^ t^inte^$t ^tt'do tlo a^^a^g of ^ graph (b)(4)-

ii
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Sutbmatixen (c) is intended to preclude a mineral owner
from evading the purpose of this Act by caentxactireg for a very
long or ireaiefreite duration of the mineral inteaest, A tiets on
minerals having a 30ayeae duration, for exampfle. w^^ be
subject to termination after 20 years under this Act iI there
were no further activities involving the mrofinera9s or aireeral
fnterest. A person seelsirag to keep the Hert for Its full 30-year
duration could do so by a°omadieag a notice of Intent to preserve
the tieaa pursuant to Section 5(gresezvatiset of mineral interest
by rotice). It should be noted that recordation of a notice of
intent to preserve the lien would not extend the 11en beyond the
date upon which it terminates by its own termxi.

SECTION S. PItESEi€51ATflfPN OF tJINf$RAL INTEREST BY

NOTICE.

(a) An owner of a mineral interest may record at any time

a notice of intent to preserve the mineral interest or a part

thereof. The mineral interest is preserved in each county in

av'ideh the notice is recorded. Auai,nerafl Interest is not dormant

if the notice is rso€araieci within 20 years next preceding

commencement of the action to terednate the miaaexal interest or

pursuant to Section 6 after commencement of the action.

(b) The notice may be executed by an owner of the

mineral taater est or by another person acting on behalf of the

owsnea^W ixxc.ludiesg an owner who Is under a disa$sility or unable to

assert a claim an the owner's own behalf or whose Identity

cannot be estab11sBsad or is unc®rtodra at the time of execution of

the notice. The notice may tae executed by or on behalf of a

cea-oaassez for the benefit of any or ali, co-ovarsars or by or on

behalf of an owner for the benefit of any or all pers®ns claindng

under the owner or persons under whom the owner oWme.

(e) The notice must contain the name of the owner of the

mineral irat®rest or the cea-owxa+ers or other p®s^sms for whom the

12
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mineral tnterest is to be preserved or. if the identity of the

tainowner cannot be established or is uncer. the nm^e of the
thO

olass of which the owner is a member, and must ^ e®^yof the

adneral interest or part thereof to be preserved by

foTl.owing mgans:
A reference to the location in the reoords of the

(1)

instrument that creates, reserves, or otherwase evidences the

interest or of the judgsn+ent or decree that canfirms the interest.

(2) A 16981 description of the minersl interest. [If the

owner of a mi,nersl interest clsims the mineral interest under an

instrument that is not of record or claims ander a recorded

inatrument that does not spedfloatlY identi^ that owner. a legal

descraption Is not effective to pTSserve a mineral interest unless

acoompenied by a^fer°nee to the name of the record owner

under whan the owner of the mineral interest rlaims, in such a

, the xecord of the notice of intent to preserve the mineral
case cord owner as

interest must be indexed under nex of the tmineral interest. )

weu as under the name of the p
(3) A reference generally a'nd without speoifidty to

any or an mineral interests of the owner in anY real proPe^Y

situated in the coexnty. The reference is not effeotive to

P^ervA a partiiLwmlar mineral interest ux^le.ss there is, in the

^e of the pe^n ow^g to be the owner of

oountye in the n t^ent that creates.

the interestr (i) a p'^'^sly r°cO^ed ins

resarvea. or otherwise evidences that interest or Lii) a$udgment

or decr" that canorms that interest.

is

^
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SSCTION S. LATE RSCORDINti BY 6fIN8RAL OWNER.

(a) In this section. "iitigation expenses" means oosts ®nd

e s that the oourt determines ars ressonably and

nsossmrlty inourred In preparing for and prowcutinS an aotion,

including reasonabia attorney's feas.

14
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Cfll97gi1T
^^.

is broamy drawn to permit a adnerai owner to
,;liii or her own interest but aiso any or ail

Nr example, the minsrsi owner may share
or nom otiwr persnns. This secCon permits

tha minsrd owner to preserve the interests
^t1r po-oeners by spscifying tha tntereata to be

^ the adnersi interest being preserved may
"^j^g roydty or subkasa or executive

edwilon the adnerai owner auy eteet siso to
aA oi' the interests subject to it, by specifying

ih the notica of intent to preserve. The minersi
^ aiso elaot to preserve the interest as to some or ali of

tiae WL-dwaft inc)uded In the tntere®t.

1tMSy the mfneral interest being preserved ia of iimited
dun,tion, reoorftdon of a notice under ttds section does not

extend tha interest beyond the time the Interest expires by its

own terms. tihere the minerN interest being praaerved is a

g®n, neordation e^ ^diticns or requiremants forpp rWation
any other applicable

the llan.

The braoketed lsnguage in paragraph (o)(z) ia for use in

a iurisdiotion thet does not have a trtct index system. It is

intendeddespite a gap in th g record mineral chsin of tltl le.
intare

Paragraph (c)(7) permits a blanket recording as to all
^rdad

tnte"sts
in or

th
e aid tament whether on not recorded, that

instruman
estab8shea the name of the minerai owner in the county records.

The blanket xrocordinQ provision is a practical necessity for large

minorM
grantors ®and grantess, county be necessary to a^stablish i a^x

of
separate index of noticas of intent to presenre mineral interests

for purposes of the blanket recording.

rr......-"w`w'---+++w.u.. ^^«. . . ......... .. ..

.,
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(b) In an action to terminate a mineratintereat pursusnt

to tMs [Act], the court sha13 permit the owner of the mineral

Interest to record a late notim of intent to preserve the mineral

interest as a condition of disanssal of the aMion, uPon Payment

into court for the benefit of the surface owner of the real

prwerty the gtigation expenses attributable to the mineral

interest or portion thereof as to wtdch the notios is recorded.

(c) This section does not apply in an action in which a

mineralinterest has been unused within the mesnin6 of

Section 4(b) for a period of 40 or more yesrs next prea®dinB

commencement of the aMion.

CObIIHENT

This seedon applies only where the mineral owner saeks to
make a late recording in order to obtain dismiss®f b^^^ sction°
The seadOn is not intended to requ^'e Pays1°
expenses as a caxidition of

dimiggsi whare the mineral owner

so"res ssal upon proof that the mineral interes =is ^ hin
dormaat by vhltug of rscordation or use of the prope ty
the p s 20 years. as prescribed in Section 4 (t^^d by of

dormant mineral interest). M^ t^®^ n ^me recordation

or
this usesection

of the
is av

ProP•^ I• ^ Y
hin the previous 40 years.

SBCTION 7. BFBBCT OF TSRNl1tiNATION.

A court order terminatin6 s minersl interest [, when

morps the teradnated minerai inter"t, including
reoorded.l
exprsss and iaiplied appUrtongMt surfaa rights and obligations,

te to the ownership
witlt the rurfaos astat• in shasws PxaPo

of tha surface estate, subjeM to • g 1i•ns for tsxes or

oan ts.

is

4

^

/
^ . .^;
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COMMENT

In some states it is standard practl.ce for judgments such
as this to be recorded. in other states entry of judgment alone
may suffice to make the judgment part of the land records.

bterger of a terminated mineral interest with the surface is
subject not only to existing tax Iiens and assessments, but also
to other outstanding liens on the mineral interest. However. an
outstanding lien on a mineral interest Is itself a mineral interest
that may be subject to termination under this Act. It should be
noted that termination of a sdneral Interest under this Act that
has been tax-deeded to the state or other public entity is
subject to compliance with relevant requirements for release of
tax-deeded property.

The appurtenant surface rights and obyigations referred to
in Section 7 include the right of entry on the surface and the
obhgation of support of the surface. Iiowever. termination of
the support obligation of the surface under this Act does not
terminate any support obligations owed to adjaeent surface
owners.

It is possible under this section for a surface owner to
acquire grsater mineral interaate than the surface owner started
with. Assuase® for example, there are equal co-owners of the
surface, one of whom conveys his or her undivided 301 share of
minerals. Upon torndna8on of the conveyed ssineral interest
under this Act. the interest would merge with the surface estate
in proportion to the ownership of the surface estate, so that
each owner would acquire one-half of the mineral Interest. The
and result is that the convoying surface owner would hold an
undiwided one-fourth of the adnerals and the nonconvsying
surface owner surface owner would hold an undivided
three-fourths of the minerals. This result is proper since the
reversion represents a windfall to the surface estate in general
and to the conveying owner in particular, who has previously
received the value of the mineral intaraat.

In the example above, assume that the conveyed mineral
interest is not t ted. but instead the owner of the mtnerai
interast exwutes a 30-year saneral lease. If the lease Is
terminated under this Act after 20 years have run, the interest
In the swa ng 10 years of the lesas would merge with the

h time
surfm

estate In leaving the interest sof atthe mineral ownerIt would expire,
unencu®bered. 9

ie

N 04
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38CTIQN 8. SAVINGS AND TRANSITIONAL PRf
►VISIC9NS.

(a) Sxcept as otherwise provided in this section, this

[Actl applies to aId mineralinterests, whether oreated before,

on, or after its efffective date•

(b) An action may not be maintained to terminate a

mineral interest pursuant to this (Act) until [twoa years after

the effeative date of the [Actl.

(c) This [Act7 does not Iimit or affect any other

procedure provided by law for clearing an abandoned mineral

interest frxrm title to real property.

(d) This [Act) does not affect the validity of the

terrtdnatian of any mineral interest made pursuant to anY

predecessor statute on dormant minexalinte'rssts. The repeal by

this [Act) of any statute on dormant mineral interests takes

effect (twal years after the effective date of this (Act'"

COdiN1BNT

The [two]-year grace period provided by this section is to
take rewrd

to preserve^an i nterast that would otherwise be sub ^ject of Intent
termination immediatelY upon the effective date because of the
appltcation of the Act to existing mineral interests. Tbus, a

minexat owner mhe [®1°y'esr^P ^dieven though ^no action may
interest during the Subsection (d) is

repeal an existing dot^nant mineralbe brought during the [twa]-Ysar period.
intended for those that Act.
atatute upon

SBQTION 9. UNIFt1RmiITX OF APPLICATION AND

CONSTRUCTION.

Thts [Act]
shail be eppned and aonatrued to effectuate its

general purpose to make uniform the law with respeet to the

subiect of this (Act' among states enacting it.

1'f

.

^
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SZCTIOIJ 10. SIlO'ftT TI'PI.E.

T1da [Act] way be cited as the iiniform Dormant Mineral

tt«terega Act.
141

SECTION 11. SEVERABILITY CLAUSE.

If any g:ovidrsn of this [Eact] or its apptfcatiaan t® any Paason

or circueaastance is held ixevaSic3, the invallstlty does not affect

any other prosidwax or apIroiieatloaa of this [ttct] that aat be

givere effwt without the irk,vaUzl paovWon or apgiieatiGase, and to

this end the provisions of ttafs IActl ^^erablse

SECTION 12. EP"C'TIVE I?ATEe

Tktie (Act) takes effect

SECTION 9.3 0 REPEALS.

The f®Iiawtmg acts and parts of acts are aepealeds

(1)

(2)

(3)

r'

l^
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MINUTES OF THE MEETING OF THE
PUBLIC UTILITIES & ENERGY COMMITTEE

June 15, 2005

The meeting of the House Public Utilities and Energy Committee convened
at 09:36 a.m. in room 017

With a quorukn present, Chairman Hagan moved to dispense with the
reading of the minutes of June 1, 2005. With no objection, the ininutes were
accepted.

The Chaiz-zra.an called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bill 288 and
questions were asked by Representatives Garrison and Buehrer.

The Chairman called up House Bill 251 for the second hearing and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consuan.ers
Council as a proponent of HB 251 and questions were asked by Representative
Buehrer.

Kevin Schmidt testified on behalf of Public Policy Sources as a proponent
of I-1B 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bill 85 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of Industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

With no f-urther business this concluded the meeting e Public Utilities
and Energy Committee. Chairman Hagan adiour-ned-ffi4S-W^g a 6. .-r

Secretary
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HOUSE BILL 288
REPRESENTATIVE MARK WAGONER

SPONSOR. TESTIMONY

^E, F®.IZri, THE ®HI(^ ^ouSE PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Committee, I thank you for
the oppor•tunity to present sponsor testimony on House Bill 288.

House Bill. 288 seeks to update Ohia's mineral rights law. House Bill 288 contains two
proposed amendments to Ohio's existing statutory scheme affecting energy production. The bill
is designed, first, to address technical problems with Ohio's current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies without adversely affecting the environment or state tax collections.

Turning first to the Dormant Mineral Statute, Ohio has had an active energy production
industrv since the mid 1800's. During this period, landowners in mineral producing areas have
frequently sevei-ed the rnineral rights in their land fr-om the surface rights. Through the decades,
ownership of the severed minerals has been transfei-red and factiotial'ized through estates and
business transfers. Today, those old severed mineral i-ights may be the key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

The problem is that it may be difficult - if not impossible -.to find the owners or in some
cases the multiple partial interest owners of such old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that permitted the surface owner to reunite severed mineral rights with the surface estate if the
mineral ri6hts had been abandoned. Unfortunately, Ohio's DoFinant Mineral Statute has seldom
been used, in large measure because the statute did not clearly define when a mineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accomplished.

House Bill 288 removes the ambiguity of the existing statute with a clear definition of
when a mineral r-ight is deemed abandoned. The mineral right will be deemed abandoned if there

Capitol: District:
77 South High Street Parts of Lucas County
Columbus, Ohio 43215-6111 3331 Pelham Rd.
(614) 466-1731, (614) 644-9494 (fax) www-house.state.oh.us Toledo, Ohio 43606
(800) 282-0253.(toll free) District46Qohr.state.oh,us (419) 531-0487

a^'^ ^,-



is both (1) no active use of the mineral rights and (2) a failure by the mineral right owner to file
to preserve the inactive mineral right for future use for at least 20 years from the time a surface
owner petitions to reunite the sur.face with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with the existing
statutory provisions. The Bill will neither alter the balance between surface owner and mineral
right owners, nor will the Bill change the environmental or conservation requirements to drill or
produce in Ohio. Finally, the bill will not adversely affect tax revenues. In fact, if the bill. has its
intended results of bringing back old or marginal oil and gas fields to production, the bill should
increase Ohio's collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
adininistrative appeal from a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Co.mrnission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be impossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occur because of vacancies on the Commission, illness
of a Corrimissioner or because a Commissioner has to recuse him or herself due to a conflict of
intea-est. I:f a quorum of Commissioners cannot be assembled, or tliree votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Courts and is addressed by appointing visiting
judges. H.B. 288 applies the same technique by permitting the Chair of the Oil and Gas
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technical Advisory Council. The Technical Advisory Council member go through the
same screening and appointment process as the Oil and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary members for the Oil and Gas
Comrnissiorifrom the Technical Advisory Council will vest the Commission with the same skill
set as the Commission's regular members and will allow the Commission to proceed to decide
appeals which are now stailed.

In closing, I hear concerns about the availability and cost price of energy. Given the
Ohio's national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for energy consumption. What is less well

2



known is that Ohio is also among the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas burned in Ohio's homes and factories is produced locally. House
Bill 288 is a sinall step towards improving local production by streamline existing program and
regulatioris to make them more efficient. It is step worth taking.

The Ohio State Bar Association has played an integral role in drafting and reviewing this
legislation and supports it. I ask for your support to pass this bill too. Chairman Hagan and
members of the committee, I thank you for your time and I would be happy to answer your
questions at this time.

3
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IN THE COURT OF COMMON FD:..i•w.AS OF MONROE COUNTI',iOHi

2013J^'^; -6 Pl^ 1: L;7

LELAND E iS Eiq BARTH, et a€. ,

PIaintiffs

V.

DEAN F. R_:.USSER., et al.,

Defendants.

^ ^`^ ^' • f' Fi ^^..^;,^
0 r CGJ?? ,

Case No, 201^^^92

(^ ncorpor^^^^^ Fhn.n^^ ^^^Z OX ^^^^lusions of U

This matter is before the ^our-. for non-oral hearing on the following:

(1)- Stipulation of -1he Parties;

'2). Plaintiffs' Motion for Summary ^^dg.°ient;

(3). Defiendants' Re^pos^se to Plaintiffs' Motion fof Summary Judgment;

(4). Piainti^fs,' Reply to Defendants' Response to Plaintiffs' Motion for Suinrr^ary

Judgrrient+

(5). 1xefer^dants' Motior^ ^or. St,€m€^ary JLjdgment;

(6). Plaintiffs' Memorandum Contra to Defer €dan#,' Motion for Sur^^innary Judgrnent;

(7). Defendants' Reply in Support of D-efendants' Motion for Summary

Judgm^ ni; and

(8). Defendants' Motion to Strike.

Based on the applicable law and the filings of the pari€es; the Court hereby makes

Monroe Cotaiitgf
Comznon Pleas

CoUrt

Julie R. Selmon
Judge

^^^^e foilawing findings and orders.

,. ^ r r .. •- ^ ^` '^ Yî.:

}, t
^^

j° ^ :Y3.. P 2^^^'£'^,3.A
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I'he facts of the within case are undisputed and are set forth below.

In 1954, William H. Eisenbarth owned two tracts of land in Monroe County, Ohio,

one totaling approximately 126.4530 acres (hereinafter "Tract I") and the other

approximately 26.797 acres (hereinafter "Tract I1"). At that time, W€!liam Eisenbarth

had two child3en,1^^^^ Eisenbarth and Mi;^^^d ReLlsser. In early 1954, Wa€^iam Eisenbarth

executed a warranty deed which transferred the surface rights to Tracts I and fl to Paul and

Ida Eisenbarth, Inis son and ^^^gbter--in-law. As to the oil and gas and other mineral

rights, the deed includet: the following provision:

There is reserved however by the Grantor William H.
Eisenbarth one half of all Oil and Gas and all other minerals
Unde^-lying said la.^.^^^ together with all rights to develope [sic]
any or all of said the one half of Oil, Gas and other Mineral and
to remove the same from the premises.

The right to lease however :s given to ^aUl Eisenbarth and i^,^a
x^;senbar^^ the ^r^--in^ees in this deed.

Several rnon,hus later, William H. Eisenbarth transferred all of his right, title and

interest to the severed mineral interestto his daughter Mildred Reusser, via a Royalty Deed

dated April 2, 1954.

Within mont,-:.s of receiving the surface rigtitst one half the oil and gas rights, and the

executive rfghi to sign oil and gas leases, Paul and Ida Eisenb^,rt:R signed an oil and gas

lease with C.H. McCammon on March 19, '^^54.

They subsequently signed an oil and gas lease with J. F. Hall on August

Monroe Coun€v
Comnaon Pleas

Court

Julie R. Selmon
Judge

30, 1957. They also signed an oil and gas lease with ^ E & W Oil Company on June 29,

1967. Finally, they signed an oil and gas lease with Stocker & Sitier Oil Company on

Y



August 2, 1973.

Paul an,Cr i'da Eisenbarth continued to own both tracts of land transferred to ftier^ by

^1115^rn Eisenbarth unt;l ""Peptember 28, 1989, when they trartsferred Tract 11 to their son

Keith Eisenbarth via a warranty deed. This transfer was made subject to all

reservations of record which would include the r^s-lorded reservation of one-haif the oil

and- gas uriderlying the property by William H. Eisenbarffi, Paul and Ida Eisenbarth

continued to own Tract I until Pa3 li died on December 4, 1989. A Certificate of Tr^n'sfer

fi'ed on February 21, 1990 noted the t€-ansfer of Paul's interest in Tract I to his wife ida.

The legal descripti^^.-^ of Tract I aftached xo the Certificate of Transfer included the

reservation language fror-n the 1954 deed. Ida Eisenbarth. continued to own Tract I until

her death on January 24,1998. A Certificate of Transfer filed September 9,1998 r^^ted- the

transfer of Ida's interest in Tract I to the Plaintiffs, her sons. Aga^r^, ^he legal description

of Tract I attachged to the Certificate of -ryansfer included the reservation Iariguage from the

1954 deed to Paul and 1d;.̂  Eisenbarth.

On ^c'Lober 27, 1998, Plaintiffs transferred Tract I to themselves via a jo:r:t and

SU. ^s ivorship r^^;ed. The exception of orie half the oil and gas ^^,y derlyir^g the tract reserved

by their grandfather William H. Eisenbarth is r^^^a'Led in this deed, including the volume

and page number where the 1954 deed was a cicr3r^ed. Plain^€ff^ then signed an oil and

gas lease with Viking International Resources Co., Inc. on January 22, 2008. .

( ^n January 1, 2009, Plaintiffs caused a Notice of Abandonment directed to

Monroe County
Comino ►i Pleas

Court

Julie R. Selmon
Judge

Wil1€^^n Eisenbarth, Mildred Reusser, Martha Rose Maag and their uiikr^own heirs,

devisees, executors, adm€nistrator.=, relicts, next of kin and assign to be Psablished in s::e

,_^_



Monroe County Beacon. PIa€riti^^ ^^^^^ an Affidavit of Abandonnient on February 16, 2009

with the Monroe County Recorder claiming that the oil and gas En:erest had not been the

subject of title transactiotis filed or recorded in the Monroe County Recorder'^

Office within the iast twenty years.

Howevei-.; on February 19, 2009, Defendants filed an Affidavit of Claim to Preserve

Minie,ra! Interest pursLiant to Ohio Revised Code § 5301.56(C) with the Monroe County

Recorder, claiming to be t:le '^^lders of the Severed Mineral interest. On that same date,

Defendants also recorded a Royalty Deed dated April 2, 1954, transferring all of William

E. Eisenbarfili's right, title and iiiterest in ai-id to the ^ev^,^ed Mineral interest to his

daughter, Mildred Reusser,

Mildred Reusse€-died testate on Octr?b-er 2, 2002, leaving the resEft@r^y of her estate

to the Defendants. Defendants in this case are t1h-- heirs ei Mildred Reusser and are

claiming title to the Severed Nlineral Interest as rp-served in the Reservation Deed.

Plaintiffs claim that they were Lit^aware of the above-r-nentioned Claim to Preserve

and as a result, on March 6, 2009, P1a€ritiffs sent notice to the Monroe County Recorder

instructing her to note that.. the Severed Mineral Interest was abandoned.

Thereafter, Plaintiffs signed an oil and ^^^ lease with Northwood Energy

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

Corporation on March 15, 201 Z This lawsuit ^^^^owed, having been filed on September 13,

2012 where Plaintiffs seek a deciaration that Defendanfi.s' rights to the oil and gas

underlying Tracts I and 11 are abandoned pursuant to both :"::e former and current versio^

of the Dormant Minerals Act, Defendants then fii3ed a Counterclaim seeking a declaratory

jUdg:r3ent that Plaintiffs could not rely upon the prior version of tr:e Dormant Minerals Act,

-4-



that the Severed Mineral Interest had beer^ the subjec¢ of a title transaction in the twenty

(20) years prior to Plaintiffs' filing their Notice of Abandonment and other relief. Also at

issue is the ^-3gning bonus Plaintiffs received from their ryiost recently-executed oil and gas

lease whereby Plaintiffs received $766:25n.00.

Civil Rule 56 governs SUMMary JLidgriient motions. Civil Ruie 56(C) provides that

Summary Judgment shall be granted once it is determined that: (1) no 1-4enuine issue as

to any material fact remair^sto be lit€gated; (2) the rr'.^v'lrig party is entitled to judgment as

a rr^atLer of law; and (3) it appears fr".. the evidence that reasonable minds can come to

but one conclusion, and viewing such evidence most strongly :ri favor of the non-movirla

partYjy, £that conclusion i is adverse to the party CiS^6'^i tsE '6§'1 3a.a€7 6t3 !e motion30.iifl}F S for 43t1P f eR i 9S..hr^Yt

Judgment is made. State ex rel. Z;megem7an v. Tompkins, 75 Ohio St. 3d 441'x , 448 (1996),

Hariess v. Willis Day Wat^eh^-^tisina Co.y 54, Ohio St, 2d 64 (1978). If the moving party

makes such a showing, the non-moving party t:-len must produce evidence on any issue

for which the party bears the burden of production at trial. Wing v. Anctior Media, Ltd, of

Texas, 59 Ohio St. 3d 108, Syllabus 9,3 (1991); (Cefotex Corp, v. Catrett, 477 U.S. 317

[I ^'^86] approved and followed). ,

In this case, the oil and gas reseriati€^n I-onta€ned in the Reservation Deed states

that "the right to lease . . . is giveri to Paul and 'Ida EgsenbarE:h . . ." (The parents of the

Plaintiffs). P1a€ritaffs thus ciairr, that Plaintiffs are solely entitled to one hEindred percent

(100%) of the incidents of owriership o^ fi^ as^se leasing rights, ir^c,l ^ ^d ing any signing bonus.

Yet, Defendants ^^a-'gm they are entitled to half the proceeds of any bonus payme:-ifi,

In ^^ek'lng a declaration that Defendants' one-half interest in all the oil and gps- and
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aii other minerals including .x'.ra^ts I and fl has been abandoned, Plaintiffs rely on both the

previous and current version of the Dwmant Minerals Act. ;n doing so, Plaintiffs claim that

(over certain twenty year periods), the Defendarits' mineral intet-est has not been the

subject of any title transactions.

The Dor^anLL Minerals Act of `1989 sets forth six savings events which, if they

occurred in preceding twentyyears, would prevent a deemed abandonment of the reserved

minerais. R. C. § 5301.56R(1)(c). The first of t hese savings events looks to whether

s;[tlhe mineral interest has been the subject of a title transaction that has beer^ i.-Eied or

recorded in the office of the Courity Recorder of the County in which the lands are iocated.,,

R. C. § 5301.56(B)(1)(c)(i) .

Thus, in determining whether the Defendants' mineral interest can be deemed

abandoned under the Dormant Minerals Act, the Court must considerthe title transactions

which occurred during this period and whether those transactions affected the mineral

rights to the property. .

A "title trAnsaction", as ^e"l'ined by ORC § 5301.47(F) means "an^u transaction

affecting title to any interest in land, ir r^i^^^ing title by will or descent, title by tax deed, or

by trustee's, assignee's, guardian's, e;^^cLitor's; administra#or `s or sheriff's deed, or decree

of any Court, as well as warranty deed, quit claim deed or mortgage.,,

Def^^^^nts' claim both that: (1) aii oil and gas lease is a title transaction; and (2)

deeds transferring the surface of the property that recited the oil and gas reservation

contained in t{ie Reservation Deed conswitutes a title t;ansaction.

In Dodd v. ^ro.^^ey. Case No. CVH-201 1 -0019 (Harrison County Common Pleas

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge -Ei.



("ourt, October 29, 2012), the Court was presented wfth facts similar to the within facts of

the case currently before this Court, 11; ^1947, the landowners conveyed the surface rights

while excepting and reserving all oand gas to themselves. The deed under which the

surface owners claimed title described the premises conveyed and specifical:^,,r^ noted the.

reservation of oil and gas rights in 1947. The Plaintiffs argued t'hat the inclusion of the

exception and reservation lar^guage;n the deed did not qualify as a "title zransaction" Ur.ct^.,̂ €^

the Dormant Minerals Act. The Court r^^eeLed that conteritior: and held, as a matter of law,

that the mineral interest is the subject of a title transaction where the deed in question

conveys the surface ^-;ghts while excepting oil aiid gas rights which were previously

reseR}ed .

However, the recent decision of Walker v. Noon, Noble County Commor^ Pleas

Court CVH 212-0093 found otherwise. In Walker, the facts were aEso nearly identical to

the facts in the within case, in that case, two (2) conveyances after the Reservation Deed

0n 1970 and 1977) "specifically not[ed] that the oil and gas had previously been reserved.,:

The Court in Walker held:

"The question becomes, do the sLirface transfers in 1970 and
1977 count as `title transactions`^ The ^^ui-t believes the
answer to be no. They would be within the twenty year period
prior to March 22, 1989, However, to be 'title transactior^s%
It'hey would need to affect an interest in the land (§ 5301.47[F]),
and for purposes of this case that interest is the mineral
interest. [§ 5301.56(13)(I)(c)^^^^^ While the ^ui-face transfi^t-s
reference the mineral reservation, those transfers do not affect
the i B Pt7 SCsp al i3 pE.i.wC L.ost.Yf

: Walker, ^^^^ Court also recognized that a titie transaction must affect itie mineral
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interestto qualify as-<; savings condition. The Severed Mineral Interest r^ust ble the subject
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of that title transaction according to ORC § 5301.56113)(1)(c)(i) and not just a repetition of

a prior oi'•: and gas r^^ervation:

Additionally, in Kler^dt v. Dickerson, Case No. 2012 CV 02 0133 (Tuscarawas

County Common Pleas Court, February 21, 2013); the transfer to 'the Plaintiffs contained

the following oil and gas reservation:

"Reservation by John R. z:;ickerson and Marjorie I. Dickerson,
their heirs and assigns for all of the oil and gas with the right to
drili for in Warranty Deed for^ record December 17, 19,52, in
Vo1ume 133, Page 69>ES

The Cour. found that, regardless of the repetition o: :hat reservation in¢he Plaintiff s

deed, "no deed executed before or after 3/22/1992 transferred the property at s^SLie

`^ubject to` the Defendant's mineral interest n-or did they operate to create or perserve the

interest of the Defendants in that case." Wendt at 18.

Similarly, in William Wiseman, et al, v.AttfiurPotts, et al. , Morgan C.P. 08CV0145

(2008), the Morgan County Cor-nmon Plea:^ Court found that a severed oil and gas interest

^^v,a^ deemed abandoned based upon the prior version of ttie Ohio ^oa-mant MineralsAct.

In Wiseman, the Deferidar-3^^ argued that ^^^^^quent y.^^^^^ ^^a"t repeated the oil and gas

reservation were tifice transactions" that operated as savings conditions underthe previous

version of ORC § 530'! .56. How^^er; the ^^urtin Wiseman found that "thereis no genuine

issue as to niaterial fact and that the Motion of the Plaintiffs [landowners] for ^^mrTiary

Judgment ^^^et"irig title to the oil and gas rights ttia: are the subject of -the Complaint Should

be and hereby is granted." Wiseman v. Potts, Morga=.. C.P. 08CV0145 (2008).

This Court f3nds that a reclitati^^ of ^he original oil and gas reservation in subsequent
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transfers of the surface do not affect the 4̂^3evered Minera! Interest and therefore do not

constitute "titie tiransact€ons't under ORC § 5301 .56^^^(`!)(c)(i) n T:.e Court finds that the

Severed Mineral interesL was not deeded, transferred or otherwise conveyed in any of the

fofiowing title transactions and as a result, title ti•iar^^o was not affected. These

transactions include:

Iract :

.. Reservation Deed (1954)

- CeMficate of Transfer from Paul E. Pi^^nbarf'^ ^^^t(, of dea-th
12j4^89) to Ida Eisenbarth dated February 16, 1990 and
recorded in Volume 200, Page 522 of the Deed Records of
Monroe Courity, Ohio.

- Certificate of Transfer from id:.; M. Eisenbarth (date of death
1l24/1998)to Plairit€ffs dated August 28, 1998, filed September
9; '1998 and recorded in Volume 45, Page 4.73 of the Official
Records of Mlonr^^ County, Ohio.

- Survivorship Deed from Plaintiffs to Plaintiffs in joint
survivorship dated October 2 7, 11998, filed October 30, 1998
and recorded in Volume 46, f=^^age 979 of ti aOfficial Records
o ;^ Monroe Courity, Ohio.

Tract ii

- Reservation Deed (1954)

- Warranty Deed from Paul and Ida Eisenbar"th to Plaintiff Keith
Eisenbar^h dated September 28, 1989, filed October 2, 1989
and recorded in Volume 199, Page 547 of the Deed Records
of €JEonr^^ County, Ohio.

Again, none of these tra,nsac"Lio€is affected title to the property at issue in this case,
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more specificailv the Severed Mineral Interest. Instead, these transactions oni,, affect title

to the surface, of the property. Accord ing iy, they do not constitute a savings condition
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under ORC § 5301.56.

Next, this Co.Art m€jst determine whether an oil and gas lease constitutes a "title

transaction." ORC § 5301.47(F) specifically provides that: "Title Transaction" means "any

transaction affecting title to ^^iy interest in land, including title by w^^l or descent, title by tax

deed, or by trustee's, assignee's, guardian's, executor's, administrator's or sheriff's deed,

or decree of any Court, as well as wal-ranty deed, quit claim deed, or mortgage." The fact

that the words "lease" or "oil and gas lease" do n ot appear in the non-exhaustive list in the

above-cited statuft^ does not end this Court's inquiry. Rather, the Court must decide if an

oil and gas lease is a "transaction afffect€ng title to aiiy interest in land." ^'his issue was

most i-ecently addressed by the Columbiana COLintY Court of Common Pleas in Bender v.

Morgan, Case No. 2012-4^^^378 (Columt3€^.^na County, March '.^0, 2013), In Bender. the

Court found that "an oil and gas lease is clearly a'title transaction' as contemplated under

RL. § 5301 .47(F)." See Id. at 5.

More specitically, the Court four:d..

Moreove:, an oil and gas lease does r^ -.csre than merely permit
use of rninerals for, development. Rather, an oil and gas lease
does actually convey (a determinable fee interest) in t:.e oil
and gas (severed mineral interests in this case) in place, for
production. That convey;:nce is subject to reverter in the event
there is no pr^^uctiot) Lrid the lease otherwise expires by its
own terms. "Oil and gas in place are the same as any pail of
ttie realty, and capable of separate reservation or
can^^^^ance;;; pjt€na Pure Oil Co. v f^indall (1927), 116 Ohio St.
188, 201. A lessee to an oil and gas lease acquires a "vested,
though 1=r-nited, est^^ze in the lands for the purposes named in
the lease. . .", q^ Harras v. Ohio Ofl Co. (^ ^^7' ), 57 Ohio St.
118, 130-31. Uiider the typical language of a habendurn
cla€ise found in an oil and gas lease, such aenerally cr^atBs a
determinable fee interest, 3Ljbject to reverter to the i^ssor if
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conditions are not satisf€ed. E.g., Tisdale v. Walla (December
23, 1994), .^^^^^buia App. Klo. 94-A-0008- Kramer t1. PAC
Driffina 6i & Gas (December 29, 2011), 201 1-Ohio-6750,
lIl 1. As stated in Kramer, an oil and gas lease "cora^eyls]
ownership of the oil and gas ewtatesp" to the lessee; again,
s€.€^^^^^^ to reverter. Ido Because of the possibility of reverter,
the oil and gas lease conveys a fee simple determinable rather
tFzaYi a fee sir€ip1e absolute. Id. In any event, an oi-and gas
lease is clearly a "title transaction" as contemplated under
R. C. § 5301.47(F).

It is inescapable that an instru•r€er€twf-€icE; c-ar€veys a fee simple
determinable in oil and gas minerals fin place) is a "title
transaction" as contemplated by the broad definition found in
the Marketable Titke Act.

In this case, Paul and Ida Eisenbarth signed an oil and gas lease on August 2,

^ ^73, ^^^^^ch was r^corded a€i January 23, 1974. As a matter of simple math, this occurred

within the twenty (20) years precieding both the date the Dormant Minerals Act was passed

in 1989 and the date it becar^^ effective in 1992. Plair°€tifts contend, however, that ttie

..severed" Y: €iner^^ interest was not the subject of such a lease because their parents (and

predecessors in interest) si;g-ned this lease carsl; in regard to the undivided one-half of the

oi' and gas rights which had been conveyed with the surface r^ghts. This argurner€t is

inconsistent with both the facts o'a th€^ case and the law.

Plair€ti^scOnter^^ ^^ia^ ^^^ leases their pa rents signed (including those in 1954, 1957
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and 1967) could not have ^^^^^^^ the undivided one..ha:f of the oil and gas rights retained

by W4l:iam Eisenbarth (and later conveyed to Mildred Reusser and then Defendants)

becaLise a lease must be signed by the grantor. Elsewhere, however, Plaintiffs emphasize

that the 1954 deed conveying the surface rights and one-half the mineral interest to their

parents also conveyed t?^^ executive right (:he right to sign leases). As Plaintiffs have
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acknowledged, this means that the owners of the Severed Mineral Intel-est coLlid not have

signed an oiE and gas lease because that right belonged to Paul and Ida Eisenbarth and

their successors in interest. Their argument that the oi€ and gas leases signed by Plaintiffs

and their parents could not have affected Defendants' ;Mw3rest "without the Defendants'

signature [sic]" directly contradicts, ttieir argument that "Defendants have no right or ability

to execute an oil and gas lease on the Property.."

This Court finds that when Paul and Ida Eisenbarth signed the lease in 1973, they

were exercising the executive r€gtit conveyed to them In 1954. The Cotfi rt. finds that the oil

and gas lease in question covered all of the oil and gas underlying the property, riot just

the one-halt belonging to Paul and Ida riswnbarkh.

Thus, this ^ouit finds that the mineral interest in this case was clearly the subject

of a title ,rarisactican when Paul and Ida signed a lease conveying rights to the oil and gas

to ;< third party. Based on the foregoim,-), the Court finds iri Defendants' favor that their oil

and gas interest has not been abandoned under the Ohio Dormant IVi€ner^^^ Ar-t since one

ot'the savings provisions under Ohio Revised Code § 5301.56(B)(t ^ c" has been satisfied.

Next, since this Court toLJnd tr.at tVie mineral interest has not been abandoned, this
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Court must now decide the issue otwho is rightfully entitled to any bonus rrFor^ey received

by Plaintiffs. Plaiyit€ffs seek a declaration trorn this Court that r,ossessing the executive

right (the rEaht to lease) carries with it an entitlement to all bonus money received. Th^is

Plaintiffs contend that the only interest Defendants µati claim is an iriterest in the royalty

or subsequent delay rental payments. Defendants claini othe€vqise. Defendants contend

that the executive right (the right to lease) and the right to bonus money are two (2)
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separate rights and since W€ll€am Eisenbarth did not convey the right ¢o receive *;-.:=: bonus

money related to the one-half mineral interest he retained, such a declaration would be

inappropriate. Defendants contend they are entitled to one..Uhalf of the bonus money, or

$383,125.00.

In the within case, the oil and gas reservation contained in thla, Reservation Deed

read that William Eisenbarth reserved d`one--h:^lf of all oil and gas and all other rngr€er^^s

underlying said lands to^^^^er w:th all rights to develop any or all of said one-haIf of oil, gas

and other minerals and to remove the same from the prem€ses." Meanwhile, ;xthe right to

lease. . . was given to Paul Eisenbarth and Ida Eiser^b2rth e , „',

In support of their posidion, Plaintiffs rely on Buegel v. Amos, Case No. 577; 1984

WL 7725 17'h Dist. June 5, 1984). The Buegel case ^ealt, with a non-participating royalty

interest, In flne within case, the Court finds that the language of reservat€o€l created a

mineral fee interest in the ^ .̀^rantor, William Eisenbarth, not a royalty interest. ^^e

Lighthouse v. Clinefelter, 36 Ohio App. 3d 204, 206 (9th Dist. 1987) (retaining ownership

in one-hak: of the minerals bera^aif^ the surf4ace retains a fee simple estate in those

minerals); 2 Williams & Meyers, Oil and Gas Law, § 338 at 198.

Moreover, the Buegel Court :~:eld: "The distinguishing characteristics of a
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`nonFpart€cipating royalty interest' are: (1) such share of production is #iot chargeable with

any of tFle costs of discove: Iv and prodU ti=Wyn; (2) the owner has rio r€^htl to do any ^ct, or

thing to discover and produce the oil and gas; (3) the owner has no right to grant ieases;

and (4) the owner has no right to receive bonuses or delay rentals.'} Buegel, 1984 WL

7725 at 2.
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The Bueae/ Court rel'€ed e.^^lusively uporF ^oungerv. Pittman, 108So.2d 565 (Miss.

1959) in r^^^ea-m€ni€^g what the characteristics of a non-participating royalty are, The

Miatinger Court expressly held ftiaf the right to receive a bonus is a dastinc-^ tight retained

by the gra€itor un=ess specifically conveyed to the grantee.

Thus, this Court finds consistent with the 7_h Disfricf°s ruling in Buegel thaf William

Eisenbarth retained the right to receive the bonus money associated w;th his one-haff

interest in the oil and gas in place, which right was eventually conveyed to the Defp-ridanfs.

Based on all of the foregoing, the Court finds there are no genuine issues of

material fact that remain to be litigated from FIllaintiffs' Complaint or Defendants'

^ouri'terciaim. Consistent with the findings herein, Defendants are entifled to jLldgmenf as

a matter of ^aw. Defendants are hereby ordered title to one-half of the oil, gas and other

minerals underlying Tracts I and 11 quieted ir. fI-3emselves. ^^^^ Court further orders

Plaintiffs to pay one-half of any bonus mor^^^ received to Defendan#s,

The Clerk is hereby ordered to forward a certified copy of this or€^^rto the Monroe

County Recorder, to add a marginal notation on the deed recorded at Volume 129, Page

1503 stating that the Severed Mineral Interest was not abandoned pursuant to the Affidavit

of ^^^r-idonr^^n"t- recorded in Volume 178, page 681.

The Court furtherfinds thYf the^^ is ^^ jusf reasofi for delay, and that ihis "Judgment

Entry lncorpor-ating Findings of Facf and Conclusions of Liw" is a final appealable order,

as defined under Civil Rule 54.

The costs of this proceeding shall first be taken from the deposits p^^^^ousi^ filed
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by both Plaintiffs and Defendants. Any remaining balance shaii be ^iv{4Fed equally between
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the ^arties. Judgment is hereby granted the Clerk of this Court to colleC^ on her costs,

VT IS SO ORDERED.

Enter
Iulie €',elmon
th^ ;.^̂ ^^ ^ ^^¢ filing

Copies to: Richard A. Yoss, Esquire and C
YOSS LAW OF-'F^CE^

Sweeney, Esquire

Andrew P. Lycans, Esquire and Patrick E. Noser, Esquire
^^^'F^."HF1ELD, CR=TCH^^ELD ^.^ 'JOI--l^^TON, LTD.
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c: ^ oil&gas decisions \
eisenbarth-r(:usseropinionanddecision
June 4, 2013 (2:10PM)Jay
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

Nancy M. McLaughlin,

Plaintiff,

vs.

CNX Gas Company,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. 5:13CV1502

JUDGE JOHN R. ADAMS

MEMORANDUM OF OPINION
AND ORDEII.

(Resolves Docs. 8, 9, 11, 15, 17)

This matter comes before the Court on a motion for judgment on the pleadings filed by

Defendant CNX Gas Company (Doc. 8). Initially, the Court GRANTS Defendant's motion to

supplement its motion for judgment on the pleadings (Doc. 9) as well as Plaintiff's motion to

supplement her opposition (Doc. 15). Moreover, the Court GRANTS Defendant's motion to

amend its affirmative defenses and dismiss their counterclaim (Doc. 17). Accordingly, the

motion to intervene (Doc. 11) is DENIED AS MOOT. The Court has been advised, having

considered the complaint, pleadings, and applicable law

pleadings (Doc. 8) is GRANTED.

1. LEGAL STANDARD

The motion for judgment on the

Fed.R. Civ.P. 12(c) provides that "[a]fter the pleadings are closed nm but early enough not

to delay trial -- a party may move for judgment on the pleadings." The standard for evaluating a

motion for judgment on the pleadings is the same as that applicable to a motion to dismiss under

Rule 12(b)(6) for failure to state a claim. Ziegler v. IBP Hog Market, Inc., 249 F.3d 509, 511-12

(6th Cir. 2001). The Sixth Circuit stated the standard for reviewing such a motion to dismiss in

Assn. of Cleveland Fire Fighters v. Cleveland, 502 F.3d 545 (6th Cir. 2007) as follows:



The Supreme Court has recently clarified the law with respect to what a plaintiff
must plead in order to survive a Rule 12(b)(6) motion. Bell Atl. Corp. v.
Twombly, 550 U.S. 544 (2007). The Court stated that "a plaintiff's obligation to
provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will
not do." Id. at 1964-65 (citations and quotation marks omitted). Additionally, the
Court emphasized that even though a complaint need not contain "detailed"
factual allegations, its "[fJactual allegations must be enough to raise a right to
relief above the speculative level on the assumption that all the allegations in the
complaint are true." Id. (internal citation and quotation marks omitted). In so
holding, the Court disavowed the oft-quoted Rule 12(b)(6) standard of Conley v.
Gibson, 355 U.S. 41, 45-46 (1957) (recognizing "the accepted rule that a
complaint should not be dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief'), characterizing that rule as one "best forgotten
as an incomplete, negative gloss on an accepted pleading standard." Twombly,
550 U.S. at 563.

Id. at 548.

If an allegation is capable of more than one inference, this Court must construe it in the

plaintiffs favor. Columbia Natural Res., Inc. v. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995)

(citing Allard v. Weitzman, 991 F.2d 1236, 1240 (6th Cir. 1993)). This Court may not grant a

Rule 12(b)(6) motion merely because it may not believe the plaintiffs factual allegations. Id.

Although this is a liberal standard of review, the plaintiff still must do more than merely assert

bare legal conclusions. Id. Specifically, the complaint must contain "either direct or inferential

allegations respecting all the material elements to sustain a recovery under some viable legal

theory." Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988)

(quotations and emphasis omitted).

II. FACTS

The issue squarely before this Court is a rather narrow one. Plaintiff Nancy McLaughlin

seeks a declaration that certain mineral rights were abandoned under Ohio's Dormant Mineral

Act (the "ODMA") and therefore merged with her surface rights. In contrast, Defendant asserts
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that certain events took place that prevent application of the ODMA. Plaintiff does not dispute

that these events took place, but rather she claims that they do nothing to alter her conclusion that

the mineral rights were abandoned. As such, the Court is presented with a pure issue of law to

resolve this matter.

As general background, in 1957, Consolidation Coal Company acquired 143 acres of land

in Carroll County, Ohio inclusive of mineral rights to the property. In 1977, Consolidation

entered into an Option to Lease with Republic Steel Corporation related to oil and gas rights on

the lands acquired in 1957. In 1979, Republic exercised its option and leased the oil and gas

rights to this land. In 1985, Consolidation conveyed the land to Conoco, reserving its oil and gas

rights. In 1988, Conoco conveyed its rights to DuPont Energy Coal Holdings. On December 12,

1988, DuPont conveyed its interests to International Environmental Services, again noting the

reservation of oil and gas rights. On July 6, 1992, Kelt Resources, Inc. executed a Partial

Release of Oil and Gas Lease. In that document, Kelt released its rights to a portion of the oil

and gas lease entered into by Consolidation and Republic.

On May 25, 1994, Plaintiff and her late husband acquired the surface rights to the 143-

acre tract through a sheriff sale that was conducted based on the delinquent tax status of

International Environmental Services. On September 29, 2011, Consolidation conveyed the oil

and gas rights to Defendant CNX. On June 13, 2013, Plaintiff filed this action to quiet title,

alleging that the mineral rights merged with the surface rights no later than January 3, 2005

because following the 1985 severance, twenty years passed without a title transaction. With that

background in mind, the Court reviews the parties' arguments.
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III. ANALYSIS

The Ohio Dormant Mineral Act ("ODMA"), as codified in Ohio Revised Code

("O.R.C.") § 5301.56, establishes a process by which mineral interests may be deemed

abandoned and to have vested to the owner of the surface rights. Specifically, O.R.C. §

5301.56(B) provides in pertinent part as follows:

(B) Any mineral interest held by any person, other than the owner of the surface
of the lands subject to the interest, shall be deemed abandoned and vested in the
owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following
applies:

(3) Within the twenty years immediately preceding the date on which notice is
served or published under division (E) of this section, one or more of the
following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which the
lands are located.

While the parties agreed on the underlying facts, they sharply dispute the application of the

above provisions of the ODMA.

Plaintiff argues that the memorandum of lease relied upon by Defendant is nothing more

than a license and therefore cannot act in aiiy manner to preserve rights under the ODMA. In

support, Plaintiff relies heavily on Back v. The Ohio Fuel Gas Co., 160 Ohio St. 81 (1953).

Plaintiff contends that Back makes clear that the lease at issue is nothing more than a license.

Plaintiff then asserts that because a license does not formally pass property, it cannot be found to

be a title transaction. The Court finds no merit in this assertion.

O.R.C. § 5301.47(F) provides:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
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guardian's, executor's, administrator's, or sheriffs deed, or decree of any court,
as well as warranty deed, quit claim deed, or mortgage.

As the above del.inilioti makes clear•, titlc transaction mcans ariy tr-arasaction affecting title to any

interest in land. It is difficult for the Court to conceive of a broader definition than the one

chosen by Ohio law. By its plain language, the statute does not require a conveyance or transfer

of real property in order to constitute a title transaction. Rather, the statute simply requires a

transaction that affects title to any interest in the land.

Moreover, Plaintiff's reliance on Wellington Resource Group LLC v. Beck Energy Corp.,

2013 WL 5311412 (S.D.Ohio Sept. 20, 2013) also does little to assist Plaintiffs arguments. In

Wellington, the district court concluded: "In essence, this Court reaffirms its prior conclusion in

Frederick, where it stated that `Ohio courts, if given the opportunity to do so, would characterize

the property interests involved [here] as being like or similar to the interest recognized under

Oklahoma law,' and common to many oil-producing states, and hold that oil and gas leases are

not a grant of real property." Id. at *7. Plaintiff again incorrectly assumes that an actual transfer

of real property is required under the ODMA when the plain language of the statute requires far

less.

Even if this Court were to agree with the analysis in Wellington and ignore the contrary

conclusion reached by a member of this District in Binder v. Trinity OG Land Development and

Exploration, 2012 WL 1970239, at *3 (N.D. Ohio May 31, 2012), it would not aid Plaintiffs

claim. Even if Defendarit's property interests through the lease are something less than a grant

of real property, those interests quite clearly still affect title to the mineral rights in the property.

As the lease itself was a title transaction, there can be no dispute that the release of rights under

that lease qualifies as a title transaction as well. Accordingly, Plaintiffs claims must fail as a

matter of 1aw;
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In reaching this conclusion, the Court is mindful of Plaintiffs argument that Ohio's

statute iiicludes numerous specific items that qualify as title transactions and that oil and gas

leases are not among those listed transactions. However, the list is certainly not an exclusive list

and an oil and gas lease falls within the same category of documents listed within the statute.

Moreover, contrary to Plaintiffs argument, including the oil and gas lease as a title transaction

would not render any portion of the ODMA superfluous. One savings event that includes "actual

production or withdrawal of minerals" is not made superfluous by the Court's conclusion.

Herein, the original lease appears to have a term of fifty years. Thus, there are factual scenarios

that would allow the lease itself to operate as a savings event for twenty years, but thereafter only

actual production or a new title transaction would operate as a savings event. Accordingly, the

Court's construction does not render any portion of the ODMA meaningless.

Finally, the Court rejects Plaintiffs assertion that she acquired the mineral rights through

the sheriff sale of the surface rights. The Court agrees with Defendant - the sale could not have

included the mineral interests as they were not owned by the party delinquent in its taxes -

International Environmental Services. As the mineral interests were not owned by IES, they

could not have been subject to any tax lien or any sheriff sale. Accordingly, Plaintiff could not

have acquired them through such a transaction.

6



IV. CONCLUSION

Defendant's motion for judgment on the pleadings is GRANTED. Defendant shall file a

notice within seven days of this order stating whether it intends to pursue the remaining

counterclaims in this matter.

IT IS SO ORDERED.

Date: Deceniber1342013 A'..Tohn R. Adam,s
Judge John R. Adams
UNITED STATES DISTRICT COURT
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IN THE COURT OF COMON PLEAS
HARRISON COUNTY, ®RIO

GEII^IERAI.; DIVISION

M & H PARTNERSHI.P
Plaintiff

vs.:

WALTER VANCE MNES, ET AL.
Defe.4datXts

Case No. CV'Ii-2012-0459

.T[I}GNENTENT;I^t^.'

This 'inatter i's before the Court on 1'laiiitiff's, i1^lotion For Summ.aty

Judginent filed on March 26, 2013 and Defendant's Iulotion For Summary

Judgment filed March 7, 2013:

The Court has also considered the parties' replies and surreplies -to said

:iVlotion•s: including that if Defendant Chesapeake E_xploration, LLC. The Court:

fiufther recognizes the factual stipulations of °Che parties filed with the Couot ort

Nlarch 21, 2013,

This matter is before the C;ourt on a Complaint To Quiet Title filed by

PIaintiff. Plaintiff contends that they are the stirface and ,mineral owners of the.

disputed property. They claim ovvn.ersliip of t%e surface rights to the property

thra;zgb: purchase on. April 7, 2006. 'I`his:oi?unership issue is not in dispute.

Plaintiff cIaims ownership of *e. znineral interest of the property pursuant

to n.R.C. §5301.56 Ohio's Dorznant Mineral Act as it was written in the 1984

versioni,

Defendants.' Hines family do not dispu.te Pla'vitiffs surface right

ownership. Defendant's Hin.es family do dispute Plaintiffs claim to the property's

rnineral rights.

T



.Defendants' Hinestamily claimthat .Dormant Mineral Act does not apply

to divest them of their irii.rleza:I interest in the property because qualil'ying

transactions have occurred in the necessary time frame.

Defendants' Hines family further argues that if no qualifying transactions

are deemed to have occurred the correct 'version of ORC §5301.56 is the 2006

version and under said statute they properly presenred t.lieir nlinrerai interest:

At% oxaminatioa of the 1989; 2006 ODMA §5301.56 is necessary as well

as a revievsr o:f interpreting case l4w in resolvirig the dispufe.

O.R.C. §5301.56 (1989 vez-siori)

The factors to wliicli Courts naust look to decide whether a mineraf interest

holdex had displayed sufficient activity to preserve their rights over a 20 year

period or whether tlre mineral u-iterest had grown stale based upon a lach of

activity or interest by the lniiieral rights holder:

(i} The mineral intez'est has been the subject of a:title transaction that

has been fi;led or recorderi, in the office of tbe county recorder of

the county in whieh the lands are located;

(ii) There has been actual produ.ctibri or withdrawal of minerals by the

holder.

(iii) The mineral interest has been used in uzrdergroui-id gas storage

operations by the hvldex,

(iv) A drilling or zni.zaing permit has been issued to the Iiolder..

2



(v) A clairri..to preserve tha tnterest:has been filed iu accordartce wrth.

division (c) of this sectzo.n;,

(vi) In the case of a separated niineral interest, a separately listed tax

parcel number has been created for the mineral interest in th'e

CoUnt'y a2liiitor's tax list and the county treasurer's duplicate tax list

i:n the county in which the lands are located.

Iil the case at bar, items (ii), (iii), (iv), (vi) have conclusively not beezi

completed by the rnineral estate holder. Itern (v) claim to preserve interest was

not filed arn tlie requisite time period.

Therefore, the item which is coritrdlling pursuant to the 1989 act is itern. (i)

tuhether the mineral interest: has been subject of a title transaction that has been

file or reeorded int.hc office of the countv recorder of the county in which tlie

fands aire located.

A brief di.scussioiz ori t:ransfers of intei'est is necessa.ry

1. Surface Rights.

A.) The surface rights were severed from the tnineral rights by deed on,

7itne 1, 1961. The surface rights passed to Selway CoaI Conipany with

Vanee aird Eleanor Hines ze..servinl; the oil and gas rights,

Selway Coal Compatiy passed the surface rights to Rolriert Fleagane ori

February 29; 1 975.

(7.) Robert Fleagane to Shell Minilag Company:xanuary 1, 1999,

T3.) Shell Mini.ng to R: &c F C.fla1 CompaayNoyeniber 12, 1991:
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E.) R & F Coal Company merger with Capstone Holding Company

February 9, 20001.

F.) Capstone Holding Coinpany t,o Erilanue.l J. Miller Et,AI. April 20,

2001:.

G.) Capstone Holding, Compaiiy to William and Judith Ledge.r August 6,

2001.

H.) Emanuel J.Miller Et Al to Iv1: & H'Partnership April 7, 2006.

Deeds A, B; C, and A contain .reservation.. clauses for oil and gas within

the rieed. Transaction E, F; G, and H did not mecite the reservation. Thus t?xe la:st

title transaction noting the i`esersratiora of oil and gas c?n the surfa.ce property was

IVovember 12, 1991.

2. Oil and Gas Rights:.

A. The sqrface rights were severed from the niineral righfs by deedon

Jtute -i, 1961: The surface rights passed to Consolidation Coal

Company with Va.nee and Eleanor.Hines reserving the oil and gas

ri:ghts.

B. A lease of the oil and gas rights was recorded from Walter v. Hines to

I-Tarry 1. Iles on July 15, 1969.

C. An oil and gas lease from Walter Vance Hines, Richard Scott. Hines

and David Chris Hines and Richard Scott Hzn.es as Power of Attorney

for Drue Anne Hines Danz to Chesapeake Exploration L.L.C. dated

(Jctober 3): , 2011 and recorded;Febrtxary l. 4; 2012.
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The Seventh District Court of Appeals in. Dodd v. Croskey Case No.:

12.HA 6 Ohio^ App. 7th Dist (2013) niled on what epnstitutes and whether

or not a rnineral interest Iias been.the "subject ol" a title transaction whicli

has been filed, or recorded in the office of the courity recorder of tLe

eounty in which thelancl are located.

The Seventh Distriet held that "The comsaon definition of tlie word

"subjeet" is, topic of interest, primary theme or basis for action. Under

tli.is, defurition the mineral lnterestg are not the subject of the title:

trarisaction..

In the ease: at bar, the Court finds pursuant to the Dadd decisioi1

supra, that the last title transaction tliat the mineral interests were subject

of occurred July 15, 1969., VtTherefore, under the ] 989 Dnr ►nant Mineral

Act the Court must decide tivhether the 1969 tzansaction was a savings

event.

The. effect of the 1969 transaction relies on interpretation af the

statue and its 20 year look backperzod.

Riddell v. Layman 5t" Dist:, App: (1995 V1?L 498812) is the orily

appellate decision uilxicch touches upozl the appropriate 20 year look. back

period for the 1989 I.lor.tnant Mineral .Act. The Riddell Courf decided that

"the title transaction <inust have :occurred within the praceeding twenty

years from the enactment of tlte. statue, which, occt•,rrer1 can March 22:,

1989.. Appellee Layman recorded the deed on June- 12, 1973; was withili

the preeeciing twenty years from the date the statue was enacted;."

5
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The Riddel, case dealt witli a 1994 complaint and a 1973

xeservatian_ Wherefore, the Court specifically finds that a rolling 20 year

period of look back is not authorized by the 1989 statute. The Courtfrncls

that the 20 year period for a look back is 20 years from enactment March

22, 1989, Wlaerefore, a title transaction that the mineral interest is sub_ject

of must have occurYed on or after March 22} 1969 to sez°ve as a savings

event.

The Court finds that Walter Vance Hine's lease of mineral interest

to Harry J. Isles on July 15, 1969 is a title transaction and that the m.ineral

interest at issue in this zixatter were the subject of that title trausacti;on. As

sucli, the July 15, 2969 lease serves as a savings event pursuant to the

1989 dormant mineral act and the holding in Riddel Supra.

2006 Dormant Mineral Act.

Tn 2006, the Ohio legislature ainended the dcirnzant mineral, act and

provided additional due process safeguards to mineral interest holdets.

The additional steps germane to this case are:

X) IAecorciing oi' an affidavit of abandonment §5301.76(E)(2);

2) ^Iolder may file a clairn to preserve niineral interests v,Tithiti 60

days of notice of affidavit of abandonment §5301.56 (H}(1)..

In the case at bar, Defendantpromptly filed thei.r.'claini to pze8erve mineral

interest withirithe 60 day time limit.

.Plaintiff's further claim that answering U.efeizd aAt's do not have standing

in this matter in that they are not the successors in interest to the origiz3al.holcler's

b



of mineral interest Vance nr1 Eleanor Hines. The Court finds that Plaintiff's

a.rgument to be without merit. The Court fmds that tlirough Ohio's ^.aw of`

Succession that the mirzeral interest herein passed froi^i^: Vance Hines and .Eleanor

Hines and then to their only heir their son Waltex Vane Hines and then from

Walter Vance Hines to his children. the Defendant's herein. The Couft

specifically finds Defe.ndant's to be tja.e lineal descendazats of the original liplclers

and the successors in interest to th. e ori,ginal holders mineral interest.

The Court finds pursu.a,nt to both the 1989 and 2006 I?orrriant MiiaeraX Act

the Defendants have preserved their miiieral interest. Under 1989 Act, the Court.

fizrds the July 15, 1969 lease of nlin,erals from Walter Vaiice Hiues occun-ed

within, the statutory Iook 6aclc period as defined in Riddel :and as such was a

savings event un:der the statue. Under the 2006 Act, the Court finds that

Defendant's properl:y preserved theiz miaeral rigtits by fling, a notice of

preservation with the county recorder.

The Court finds the 2006 law is the applicable law in the cas. e, In Dodd v.

Cros:key Seven.th Dist App, (2013) 12 HA 6 (9/12/2013) the: Court ap^Iied the

2006 law in determinir'g the parties claim. The clainr involved a 1947 oil and gas

;reservation with no further title transactions that the minera1 ititerest wcze sizbject.

The Court did not address its cboice ofthe 2006 Act over the 1989 Act in

Dodd. However, it is clear frorn tlleir decisiozi that the 2.006 law tivas applied..

This Court is convinced that applying the 2006 "law is the appropriate

statute in this case forthe followi .ng reasons.
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R,C. 5301:56 is p4rC of the Marketable Titte Act, The- Marr'ketable Title

Act is ORC 5301.47 - 5301.56. The act is to be read in total and not as separate

independent statutes. The paupose of the actis to establisk: a marketable chain of.

title, ORC 5301.55 liberal construction "Sections 5301.47 to 530L56 so

inclusive, of the "Qhio Revised Code shall be liberally construetl to effect tlie:

legislative purpose of simplifying and facilitating land title transaction by

aJlowing persoi-is to rely on a recoFd chain of tit1e as described in Section 530I.48.

of the Ohio Revised Code, siibject only to snch lim.ita.tions as appear in Sectiozi

5301.49 of the Ohio Revised Code".

The appliceiora, of an "autornatic" vesting clause of tlie 1989 Doni7ant

Mi.neral Act is contrary to simplifying and facilitafing land title transaction by

allown1g persons to reply on a record chain of title.

This Court does not believe it was the legislative inten.t at enactment to

make surface holders automatically vested in the mineral rights pursuant to the

1:989 bormant Minezal A.c`t. The terzns autaniati.c vesting, terminated, null aii.d:

void, or extinguished.were not used in the statute:

Those terms null and void and extinguished are used in other parts of the

rnarketable tztle act but the,Dormant.ZVlineral Act uses the term abandoned.

The Coart does not; believe the difference in language to be iinconsciofts.

The Coaut finds pursuant to the lU1ark-e.table Title Act that Plaintiff at the

m.inimurn must have filed a quiet titIe action prior to 2006 to have.the 1989 law

apply- Absent such action and deterniiixation, notice of the reversion of xnineral
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interest would not be apparent in tlto record eh^n of title and thus violate ft

purpose of tktQ 1V,tarketable Title Act.

Since iu th'LS matter no action was filed until 2012, Plaintiff must conform

to the applicable law currently in place to perfect their abaildonnient clairn. Ai,id

such the 2006 Dorniant Mineral Act is controlling.

The Court fwcis this i-uliitg is not in cozaflict with Texaco v. Short 454 U.S.

5.16 (1982) Texaco v. Short required due process before title vested in the surface

holder. In the case at bar, Defendant .Hines famiiy was not giveil any due process

consideration prior to this suit, There is no evidence of a Qu:iet Title Actioii filed

between, 1989 and 2006. In order for the ]'laintiff's interest to vest some cctit=t

action ox reeording of saidin.terest must have occurred. Flaintift`failed to assert

its claim priox to 2006 as such Plaintiff interest did, not vest prior to 2006 and is

-subject to the 2006 wiaended statute.

WTSEREFORE, it is the ORDER of the Court that:

F'laintiff's Motion For Summary Judgmen.t is denzed.

Defendants, Hines Family, Motion For Summary Jttdgrnentis granted.

Defenda.nts; T-f1nes Family, is the lawful owner of iC}ie oil aaa.d gas lrzterest at

issudin this matter. Plaintiffs claim of ownership fails under the 1989 and 2006

Dormant Mita:eral Act. The Couft. hoids the 2.006. Do:rinar.zt Nluieral.Act to be

corltrolling.

50 ORDERE, D.
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NO'TICE: FINAL APPEALABLE ORDER

This is a final appealabIe order. For each party who is not in default, serve
notice to the attorney for each party and to each party who represents himself or
herself by regular znail service with certificate of mailing making notation of saine
upon case docket.

Stamped Capies:
""'Attorney Patrick E. Noser

\.Attorney T. Owen B eetliam
Attorney Clay K. Keltar
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IN TSE +CCJ►URT OF CQI1^R^It}1Y PLEAS
SFI. ^ y. Wt3 1;'110M 91, T

Bi=LMQFlT C4;. 0}#I.0

2013 'arC lfi ^i^ 1 0`^
WAY:I+tE K. I^PPl^'•••••EtMA.̂ t,T; et al. .

^+^ ^A tr t R. ?"^'^E NO. 12-CV-0085

Plaintiffs U^ I^^^ft^ K. ^ f

CLERK QF CO IA&MENTENrRY
v.. .

NnER BATMAN, et ai.

Defendants

This matter.having c.o.nte: on;before this Court upon Plaintiff Wayna K.

Lilsperman; et.al.'s lViotfon Ftir Summary rudgment;having been filed witltthis Couri on.

October 3, 2013. and Defendants R eserve Enero Expioration Com;laany and:Eqoity Oil 8c

G . as Funds; Inc's Mcition For Surnmary Judgment filed with tliis Court on October 4,

2023:: Thei,eafler, Resparises and Replies were filed regarding the same, After having

reviewtd sairl fitings tiiis Court rnakesthe foltowing ruling.

ST.ATEMENT +OF FAM

Tfse Plaintiffs are the surface owners of approximately 41,23 acres in Puitney

Township, Belmorit County, Ohio. The Defendants Nile E. Bat.rnan and Kathtyn Batman

claiman interest.in: the mineral rights based upon a reservation of one-half ('lz) of all the

oil.anci gas.in a deed froin a predecessor in title being John Clark, ivvith said deed dated

May 25,1926 and recorded at Volume 602, Page 162 in the records of-the Betmont



County Recorder. T'he Plaintiffs claim that the Defendants have a.YrandQneci iheir iriterest

in the oil and gas based uptin their failure to comptyvri#h the requiremetits of tlie Ohio

Do : t:IVliner$1.A:et. (ODMA): The Plairitiffs signed a iease with I3e#endant Reserve

gy on April, 7; 2(306: The De€endants signed:a lease rvitit.Reserve Eri on

November I, 2008 for cnre-haif('!z) of^the oil arad gasunderlying the parcel: in question:

The ' tiffs : couched their g en$ within the 1989 versicsn of the ODMA and

have not enmplied with the .notice requi ts of the 2006 version of the Act

"Th -. ore, t4is . 0alt; conduct its anatysis Of t}^e issues Fiereiit in l'iglit of the 1989

version o#°tbe dDMA..

^ OF TtEYIEW.

Ohio Rute ofCivi}. dure, Rule 56 .`des that:snnnrrisryjudgment is.

:uarr$ntecf when "it appe-ars #'rom th e evideace or stipulation, atid oz ►ly from,:ths evidence

or sdpulatibn, that reasonable niinti.-, can eome to biit 433e conclusiciri and that conclisiQn

is ;adversc to the party. against whoAa. tiie .ritotioti f+ar surmaryjudginent is made, that

party being entitled to have iheevidence tyr, stf. prizlatinn construed most,strongly in the

ny's fsvor.":C?hio,Rule of Civil Proe. e 56(c):

taarst to ITem re v. We^n t.ln.ited Inc., 50 dhio Sf.:2d 31:7; 327; 364 N.E. 2d

267; 274 (1977) summa .ry jtuigment is appropriat6 when the moving.party demonstzutes

that (I) no gemne issues o£material fact retna.in to le litigated; (2) the movmg party is

entitied to judgment as a matter of taw; and.(3) reasonabk minds can com eto but one

conclusion that is adverse to the party against whom the motion is made.



1989 QKO_ DQI^^NT :PiFRAIa &(qT

The 1984 version ufthe ODMA became effectivc Magch 22$ .1989: it.provided for

a twenty (20)year Inokk back provision r^ rega cing alss.ndoriinent of rruneral interests and a

azifo compliance with the Act,tltree .yeae grace Peǹ od through h 22,1992 to

Ohio Rev: Co3e. Section 5301.56.(BXl), (BX,l}(e}(i}, (v) pi'ovides ;n pertinent

n; other than.. the owner af the(B)(1) Any mineral interest lxeld by auy
surface of the Iands:sub;ject to the irft.zest, sktall. be deemed abancioned and
vested in the owner of the sttrf.. i€'norie of the.fbltcvuing applies:

(c) Within the ..pwoeding twenty yvai°s, one csr more of:the following has
occurred,
(i) The riiinersl inter+est hes ..: the setlsjcct of a title : ction that

been filed or re+cv _ded in the offic.o oftke ctiunty der of the
county in wlucli the lands are l : ud;
^ * .r .
(v) Aclaiin to premve the_ int:arost.has :filed ira aceordance. with
division (C) oftltis section ni

Tliere are a number of otlier savings events thatare not relevant ta: our discussions

.in the case at bar. The Plaintiffs claim that theD e. ..' t: Batinans have abandoned their

minera.l. interest and that there have not beeu savings ._ts.:upon w+hich the F3atmans can

rely.

THE. BAT . . .N UFA;lD&M.

in analyr.ing the twenty.(20) year look. back periud frotn IVlarch 22, 1989, this

Court must review the Batman Affidavit ofPreservaiion recardecl S.eptexnber 14, 39$.1.



The Batm,an>Atfiiiavit tvas f"iled within the twenty (20) year Iook back window of the

t}DMA, This Court finds that the language con . ined in the affidavit compIics witli.tiie

requirements.rifOliio Rev:Code Section 53()I-;52. As such,it c}uai2fies as a savings event

I?cicsuarft to the :1989 ODMA: Shoulcl ttie 1089 ODMA rela;te o.uilyto the yrears 3 9b9-1989:

pltis Ehe tk1rce year j;race per^ti, the Batinan Affidavit woiild be sufficient preciude

onmetit by ft Def : Bs : Whether the 1989 ODMA is stagnW or. rfllling.

req ". s farther anailysis:

THE M,,,NTl' YEA.R' C1W

Ohici R:ov. CtirleSection MI.56 (DXI) provides'

A mineral iirtjerest may be.: rued iiisiefinitely frorn being deemed abr.u `ned
tsnder division (BX1) of this sectiQn by the occurrence of any of the
oircumtstances. described in division (BX lXc) of this section, incliiutiiag, but
not 3itriiteii #o, succwsive t'tlunRs of cIaians tv ^ e intemts x
division (C) of thus section;

A stagnant twenty (20) year lotik. back period would have no need for a. pravis6on

calling fQr rsi . °tepreservation of rniiaeral interest through successi.ve filing$ of

preservation claims. Based uporitiie swaie, ttiis Court finds the 1.989 I3ormasit Ai1[ineiral:

Act to provide for a"roTling look ta,ck.pencrd." Having so found, the Battnans are

required to identify an additional savings event aftr the reccxding of their Affidavit-to

Preserve Interest on September 14, 1981 and.before Septembet- 14,200 1.



TSE BAA;TMAN'4?^1T,` y

Frances Batman.held a one-half{.Jh) interest in the oil and gas in the:parcel in

question vvhen.she died in 1.981: Her wil} was filed itar recard.in Cotinty Cowt ofDakota

Cciunty, Nebraska on Ccto.ber:21; I98:1. Subsequently.hei wilI was filed for:tecorc! with

the Belmont County Probate court on May 15, 1989: A certiftcation f'rom the Neb.raslca

courtwas appended'to the Batrn'an Will prior to vsrhen it was filed with the Belmont

Connty Probate Court. The will provided for the transfer of Frances Batman's interest in

the: parcel herein to. her son, the Defendant Nile ,Batutttn. The Batman Will was recorcert

with the Belmont County Recorder en. April l D,1989; some ninetwen (19) days atter the

1989 QI?M'A. went izito. effect: A Certificate of Transfer. was not recorded in the ofBce of

the Beltnont County Recorder.

It is ihe position ofthe Defendants that the Batman Will is a title transaction and

acts ns.a savings event pursetant to the 2989 ODMA: Chio Re.v. Code 5301,47 (F) defines

a title transactiotz as follows:

(F)'"Title trsnsaation" means any iransaction affeidting title to any interest in land,
inclutling title by wi3l or desc,ent, title by tax deed, or by trustee's, assignee'.s,
$uertiian's, exeEutor's, adrninistrator's, or sheri#fs deed, or decre:e of any:cou't,
as well as warFanty deed, qnit. claiin deed; or morkgage:

The fail.ure. to file the Certificate ofTransfer does:not.negate the title trans$ction

established bythe filing ofthe Bairrian will with the Belmont County ltecarcer. The

defuzition of title transaction provides for "any transaction affecting title to any interest in

land including by will or descent... "See ORC 5301.47 (F). A number of other methods of



transfsr are listed ".. . ta.x iieed, ;or hy trustee's, assignee's, iansexeeutors>

administrator's,.cir.slreii#f's r€eed.:. i' I.d. Cettiftcates::Qf TtansfOr a.ze.ncrt lisW.i in the

definitinn of title .tratisact"son..

Its flhio Northern tTniy: v. Rarisp (July 12., :1994}^.3'^ Dist. App. No..2-i;8-1, I990

Qhio App LEX1S. 29^6 at #9, the Court of AWd that"title to reai estate generatly

passes by testate succession at #be time of death Iiz #lie di.sserZtirig crpinion ofR4M

Judge Whiteside discussed the application afa. certificate of transfer in r. . d to a.

t'ansfer of real. estate thrortgh the Probate Court.

The certzficate oftransfer is:pfovided by R.C. 211.3;5I(A) and isissued by the
probate court; 11ot as a d ment ftansfening ttae irea! esta:te but as a
certification that the real esWe has been.. ; trasssf ei_ther by e3esrise-utder a
wi11 or bystautoijr intestate soccessioA..R C: 2113,62 prouides that'suc}i
certificate of - er oaaytie r.: . ed by the county reoordet: The issuam of
suchcerdficate of fex; l.iovveveir> is not a p. uisite W tlae transfer of title
to the properCy, nor. taFthe marketability or alienability of title to: such real:
proe: RC, 2113;61 cpmtnences v^ith the words, "(w]hen real estate passes
*** under a will* *[°']. cleWy cinoting that the fer itseff was effected by
admission of the vrill. to probate and OW tw certificate is merely a
memorislization of.such transfer which. hss. 'ausly r ►ccurred. Id io * 11-12.

I'he. Second District Court of Appeals . tbe foii®v,^ngregar^iirig the

app! icatiots of certificates of fer..

Upon prapei°..appiication, a probate court must issue a certificate of hvmsfer for
record iii ihe cvunty in wla:ich real . te is situated, which must recite the. naines
of devisees and the interest iu the parcel of real estate inherited by each,
R.C. 2113.6 i.!M!agh the certifisate of . : fer is not a convey >it daes
constitute a memorializazion by.ptabate coaart of what c>ccurred with. respect
to a real esta.te title the death. of the decedent.

Platt v, Estate ofPetrosly (Tuly 24, 1992), 2ti D!ist: App. No. 91-CA-105, 1992

Ohio App, JL S 3953; at *3,



1u accordance wztti Rmp_aitd Petrvs strpra, the certificate oftransfer is not the

cOnvey document but rather ibe wilI:itse2f is the vehicle Fiy iivhich:the inherited

Prir_ is transferred: 'U4tbere€'oze, this Court firics the Batman Will, recorded on April

10 , 1919, to. be a#atie -s ctiilon and. savings event pursuan# to the 1989 ODMA and 1.

0 accoi with the-spirit of the law which es.seratially cotis fo.i oiie. to "Use it ar 2oseit s>

^^ ^^^^ ^^ASE

Wh n: .ying the: "rcalling look back geri:od; ' inorder for t}ie B.ns to avoid

a.babcionment of their juuernt fnterests pursitant te the 1989 OUNI:A; they must be able to

irely on a.sa+iiia;gs _event prior tu. Apn'l 9; 20U9.: Ttie Defers.dant Batmans en : dtnto a

1m. with: : fendant Reserve:.Energy. The same was recwded with the Helranortt Caurity

rder tin ^r 3,.200$: The t3hio S_ eme Court has held that an oitand gas^

a:iYtere lf ^ u, it conveys a vested, tbraugh limited, tein fhe

I* fOrilte .osos in the lease." fiaiak v Uhi iT ^" ..(1897), 57 Qhio St.'namW

278..13Q>

An Pi1 w1d g : I ow is: a "titie s ction." pursnant to Ohio .Rev. Code 5301.47

(F). "`Ihe transacticnn must mezietj+ `affect' the.interest. Clearly, an oxl and gas lease is an

i n s t t u x n e n t w l i i c b a ff e c ° t s en inte.rest in:such minerals." Bender v. Mor Gotwsilbiatiu

Ca. C.P. Case No. 2012-CVY387, at.4;

Tle BUUM oil and gas lease recorded on December 3, 20t38 fulfills the

requirerncrits ofthe I989 ODNiA>



E. ^^^ ^^AND^^^ UINy ^ ^o-

:, P]auatiffs' Motion For Sunimary Judgment reia#es to the valitiity of the.

lea,se. he Z3efendantEquity Oil & Gas Fund,s, Inc. has no interest izz tbe.Balnan:Batman

l fctre. the Plaintiffs are.foreclased:frc^n o`frtagningjud ent agnst Defe ; t

in relatzon to the satne.
:

Equit

CUlY I^ SIi^;^T

Af er having considered Pl:az- .' WayzaeK T:.ippermari et;al.'s_1N.fotion For

Summary Ju erit Defendants Reserve7Euergy F.acploration +Corrspany tindl: Equity

Oil & Gas.I? s; Tuc's Motion J°ar.Summary Judgment and after crnstnurig ikie.evicT^pe

most str.onglyin.favor afthe noiimoving. es and having doom-iined tktat there is no

i;etttiizie issue as tt} any material facf eMd that ncastrnable minds can come io but One

r.Qmclusion anti Rvther ftt. there is noj.ust on: fiar delay, this Courti makes the

foll . ' g rtiT.iug._

"Ihs Cautt find,s that R.eserve Energy F;xgloratiori Coraipany a»d Equit,y Oil ^ G'ras

>Fnnds Izm: are entitTed tQjudgmennt:h °ti. This Court grants theTvkdoh Far Sei:inmaiy

Judpient afResetve EtuerBy and Equity Oil and Gas. Tbis Goeut deniesthe Mbtiors For

Summary Judgment of Plaintiffs Wayne K.. Lipperman et aY. Plairitiffs' toomplsim, is

hereby dismissed with prejudice. Gosts shall. be a,ssessed to the PlsiAfzffs herein. This is a



final appealable order:1T IS Stk O"Xk".

END
^wis, Jr,

SERVEO COP1ES Qlt '46
Ai.#. `i^E.^.^^iTtES t^

°Tf#EiRATTQRNEYS

WMi3N 'I°EIIZEE (3) DAYS OF A^i'^^ ^S:^CNSEN''^ t,T^'t^^fi'^3.E
1t^ : .. .A:>¢ T.^ ^ . ^^.L ^ER . t^'FIGE C3^ 114S JUL?G^ ^ DM
DATE OF ENTRY UPON:AU PAR. NMIK DEFAULT FOR FAILURE TO
APFEAR. SERVICE SHALL BE. ` Td ,A, MANNER P. CR.IB'C} 1N CIV'II;
RULE S (B) AND SHAI LBE NCs TN . BE;,APF A,.'lytCE .1^CKET. CIVIL
RULE S$.
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F1Li0

IN THE COURT OF COMMON PLEAS BELMONT COUN'^^^ON^^'^ f' 0 0 Jfi T
G4.. OFlI4

zs 1BENJAMTN F. TAYLOR et al., ?013 SEP I'f7 ^2

Plaintiffs, Case No. 11 CV 4 r 4'f ^! 1 ^ ;v t;.;^,.i..
C.^^^

vs. ORDER COUf tI

DONALD L. CROSBY, et al.,

Defendants.

This matter having come on before this Court upon Defendants Donald L. Crosby,

Tammy Crosby, Richard Crosby and Janis Crosby's (Crosby's) Motion For Summary

Judgment filed with this Court on November 27, 2012, Plaintiff's Cross Motion on

December 28, 2012, Defendant PC Exploration and XTO Energy, Inc's (XTO's) Cross

Motion For Summary Judgment and Memorandum Contra filed January 11, 2013 and

Defendant Crosby's Memorandum In Opposition filed January 16, 2013. After having

considered the same, this Court finds the following.

5 1:^TKINEP 11 T C^:^ F A Cn, ^

Benjamin Belt (Belt) previously owned 108.708 acres in Richland Township,

Belmont County, Ohio which is the subject of this action. In 1971, Belt transferred the

property in question to Eli and Virginia Bell (collectively, the Bells). (the 1971

Transaction). Belt reserved "an undivided one half interest in and to all oil and gas in and

underlying the" subject property. Mr. Belt leased the oil and gas to United Petroleum

Corporation on July 10, 1975. On July 5, 1979, the Bells conveyed their entire interest to



Donald and Richard Crosby (who, together with their spouses, are the Crosby

Defendants), subject to Belt's "undivided one half interest in and to all oil and gas in and

underlying the" subject property. (the 1979 Transaction). From 1979 to the present,,

Donald and Richard Crosby have been the owners of the surface rights. Mr. Belt died on

January 8, 1993. His estate was not probated until May, 2011 at which time Belt's

interest in the parcel was transferred via probate.

On October 29, 2007, the Crosby Defendants leased the mineral rights in the

subject property to Reserve Exploration Company (Reserve). Reserve assigned their

interest in the lease to Petroleum Corporation on May 15, 2008.

Ohio Rule ofCivil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for surnmary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56(c).

Pursuant to Temple v. Wean United Inc , 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 ( 1977) summary judgment is appropriate when the moving party demonstrates

that ( 1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.



PLAINTIFFgS O^AIMS

On October 19,2011 the Plaintiffs herein filed the present action consisting of

six claims.

Count One Declaratory Judgment to declare the lease between the Crosby

Defendants and Reserve null and void.

Count Two Declaratory Judgment that Section 5301.56 (E) requires certified

mail service to declare mineral rights abandoned.

Count Three Declaratory Judgment that Section 5301.56, the abandonment

statute, is unconstitutional.

Count Four Slander of Title by recording documents in Belmont County and not

affording the allegedly required notice provided in Section 5301.56.

Count Five Plaintiff s request an accounting of the "rentals and royalties paid" to

the Crosby Defendants.

Count Six Injunctive Relief to preclude the implementation of the lease and

removal of oil and gas.

^E FEINDANT3S F'OSITt O. N

The Defendants argue that the lease between Defendants Crosby and Reserve is a

valid lease in that the Plaintiffs possess no interest in the oil and gas in question. For that

reason it is the Defendant's position that the Plaintiffs have no claim for Slander of Title,



and accounting of the f`rentals and'royalties paid" nor Injunctive Relief.

The Defendants further argue that they have complied with the service

requirements of ©RC Sectidn 5341.56(E) and that tlie 4bandonment statutia is:

constitutional,

The Ohio Dormant Iviinezal Act was enacted in its original fonn on March 22,

1989. The act bas been eharacterized as a"use it or lose it" statute: The Ohio Legislatnre

attempted to balance the interests of property owners and the t:;ompelling public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and

abandonedmzn.^eral 'interests were viewed as of no benefit to the ttate, wWle making wse

of tla'e state's mineral resources was for the public good.

In order to negate the retroactive efiect of the Act, the following language was

inserted at 33:(} 1. 56.(B}(2).

(2) A mineral interest shallnot be abandoned under division (B)(I) of this:
section... ..tintil three years from the effective date of this sectiori.

The oil and gas owners thereby were gi^ren 3 years to meet one of the "5avinga

Events" provisions. Asimilar statute was enacted in Irtdiana and provided for a two year

grace period. This a.et was upheld by the United States Supreme Court in Texaco.Inc. v.

Short, 454 US 516 (1982) ^. In Texaco, it was held that, "There was no constitutiAnai right

for a minerai interest owner to receive intiividLtal notice that his right will expire."

Based upon Texaco this Court finds the 1989 Ohio Dorrnant Mineral Act to lie



constitutional.

A.P'PI ICA.'I.'ION Op` I. 1989 OHIO f#ORMAMMEE I~,, AU

The Ohio Dormant Mineral Act has been characterized as a "use it or lose it"

statute. In order to preserve one's interest in a severed mineral right one must meet the

requirements of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any

person, other than the owner of the surface, shall be deemed abandoned and vested in the

owner of the surface unless: the interest is in coal or the interest is held by the

government. ORC 5301.56 also provides protection if within the preceding 20 years the

mineral interest has been the subject of a title transaction, there has been actual

production or withdrawal of the minerals, underground gas storage has taken place, a

drilling or mining permit has been issued, a claim to preserve the interest has been filed

or a separately listed tax parcel 'has been created for the mineral interest.

In the case at bar the only portion of ORC 5301.56 that is applicable herein deals

with whether the property in question has been the subject of a title transaction. Applying

the requirements of the 1989 Ohio Dormant Mineral Act, we must first look to the years

1992 back to 1969. The act provides for a 20 year look back pesiod from March 22, 1989,

but also allows for a three year grace period to March 22, 1992.

The Plaintiffs argue that the 1989 Act is a static 20 years plus the grace period.

The Defendants take the position that the look back period is a rolling 20 years. The

Plaintiffs rely on Riddell v. La man. 94 CA 114, 5a' District, Licking County (1995).

R€ddll was presented with the question of whether a 1965 deed recorded in 1973



qualified as a title transaction. A "rolling look back period" was not an issue.

ORC 5301.56 (D)(1) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstances
described in division (B)(1)(C) of this section, including, but not limited to, successive
fililIgs of claims to preserve mineral interests under division (C) of this section.

A static 20 year took back period would have no need for a provision providing

for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Dormant Mineral Act to

provide for a°`rolling look back period."

TI :'"LE TIRALILACT'I0NS

In the case at bar, there are three transactions of worthy note. One is the 1971

Transaction wherein Benjamin Belt transfened the surface herein and reserved one half

of the oil and gas. This transfer qualified as a Savings Event and protected the Belt

mineral interest for 20 years and additionally under March 22, 1992 including the grace

period.

A second transaction occurred in 1979 when the Bells conveyed their entire

interest in the property in question to the Defendant Crosbys. The 1979 Transaction

provided for the reservation of Belt's "undivided one half interest in and to all oil and gas

in and underlying the" subject property. This Court does not find the oil and gas herein to

be the subject of this title transaction as required by ORC 5301(B)(1)(C). The subject of



the transaction is that which is conveyed, being the surface and the unreserved one half

oil and gas that was transferred. The crux of the Ohio Dormant Mineral Act is that it is a

"use it or lose it" statute. To transfer the surface and one half the oil and gas was totally

within the control of the Bells in 1979. Their transaction with the Defendant Crosbys

could have been by quitclaim deed with no mention of the Belt reservation. The fact that

it was mentioned does not make it the subject of the title transaction and in no way shows

proof of Mr. Belt "using" the oil and gas in question. Be that as it may, the 1979

Transaction wouid have only protected the mineral interest until 1999 by use of the 20

year rolling look back application.

Mr. Belt's 19751ease to United Petroleum qualifies as a title transaction and

preserved the mineral interest for Mr. Belt until 1995.

Pursuant to the 1989 version of ORC 5301.56, as of 1995 the oil and gas interest ,

held by Mr. Belt was deemed abandoned and vested in the owner of the surface. As to

ORC 5301.56 effective June 30, 2006, any discussions regarding the same are moot in

that any oil and gas interest of Mr, Belt and the Plaintiffs had been abandoned and vested

in the Defendants prior to that date. See Wendt Y. Dickerson, Tuscarawas County C.P.

Case No. 2012 CV 020135,2/21/2013, Walker v. Noon, Noble County C.P. Case No.

212-0098, March 20,2013.

CONC L^°^f0l^

Wherefore, after having considered the Motions for Summary Judgment and after

construing the evidence most strongly in favor of the nonmoving parties and having



determined that there is no genuine issue as to any material fact and further that

reasonable minds can come to but one conclusion and further that there is no just reason

for delay, this Court grants the Summary Judgment Motion of Defendants Crosby, Cross

Motions of Defendant PC Exploration, Inc. and XTO Energy, Inc. and denies Plaintiff's

Cross Motion For Summary Judgment. Plaintiff's Complaint is hereby dismissed. Costs

to the Plaintiffs. This is a final appealable order. IT IS SO ORDERED.

udge Linton D. Lewis, Jr.
Sitting by Assigmment

.WITHfN THREE (3) DAYS OF ENTERING TMS J:JDtSI+MNT UPON THE
JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS ,IIIDOMEhI I' AND ITS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR T`AtLU2E TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN THE APPEARANCE DOCKET. CIVIL
RULE 58.
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IN TH1<a COURT OF COMON PLEAS
HARRISON COUNTY, OHIO

GENERAL DIVISION

ROBERT E. DAVIS, E'I(' AL.,
Plaintifl CASE NO. CVH-201 I-0081

vs.

CONSOLIDA7'IfJN COAL COMPANY 3TlI1G1kII;NT EN'><`RV
Defendant

This matter came before the Court on Plaintiffs Motion For Summary

Juciginent filed July 6, 2012 and Defendant's Cross Motion For Partial Surnmary

Judgment filed on August 8, 2012.

SUMMAR,Y OF CASE-

The dispute 'between the parties concenis competing claims regarding the

owneiship of the mineral rights, excluding coal, in and beneath 77.75 acres of real

property in Harrison County, Ohio. Defendant Consolidation Coal Corrtpaiiy

(Herein referred to as Consol) and Plaintiffs Robert Davis, James Albright and

Barbara Albright (Herein referred to as Plaintiffs) both claim title to the mineral

estate. Plaintiffs file this action for declaratory judgment seeking a declaration of

their rights tmd an order quieting title in them. Consol filed counterclaiins, also

seeking declaratory judgment and an order quieting title in Consol. Both parties

now seek sttmmaiy.judgment.

STATEMENT OF THE FACTS:

On October 9, 1967 Consol sold real estate to Robert E. Davis and

Marilyn Jean Davis subject to all reservations and conditions as co3itained in a

deed f'ro.Rt John M. WlieeIer to Howard Coffland (Herein referred to as the

- 1-



Wheeler deed). In the Wheeler deed, Wlieeler conveyed his entire interest i.n the

property, reserving and excepting from that conveyance however;

.... All prod:ucing oil and gas wells on the preinises
aforesaid together with the right to drill aiid operate two additional
wells on the seeond tract above described and all proceeds
therefrom to be the property of the grantors in this deed.

Grantors also have the right to extend any and all existing
leases foi- so long as oil or gas is found in paying quantities and the
proceeds of said wells under said existing leases togetlier with two
additional weIls to inure to the grantors herein, their heirs and
assigns forever.

Consol then expressly reserved for itself all oil and gas rights not

previousl.y excepted and reserved by Wheeler by adding the following to thal

reservatio»:

Excepting and reserving to Consol herein, its successors and assigns, all

right, title, and interest in and to the oil, gas and other minerals not heretofore

accepted and reserved by predecessrrrs and title of the grantor herein, together

with the right to explore and operate and extract the sanie by any method now or

hereafter Ltsed or practiced.

Since the Wheeler deed, Consol has completed four title transactions on

the subject property.

1) By deed recorded 10/9/1967, as the then fee siunple owner of the

property, Consol conveyed the surface rights to Plaintiffs predecessors

in title, but retained ownership of the mineral estate.

2) By Memorandttm of Lease recorded September 25, 1981, Consol

conveyed a leaseh.old interest in the mineral estate to Republic Steel.

Republic Steel later changed its naine to LTV Steel Company.

-2-



3) By assi,gzuxient of lease recorded May 30, 1985, LTV Steel Company

assigned its leasehold iaiterest in Mineral Estate to Carless Resources,

inc. later changed its name to Kelt Ohio, Inc:

4) By a partial release of lease recorded August 10, 1993 Kelt Ohio Inc,

released all interest in the mineral estate resulting in the reve3-sion of

that interest to Consol. On February 22, 2011, Attorney Shawn P.

Lindsay sent Consol a Notice Of Intent To Declare Oil and Gas

Mizaeral Rights abandoned pui-suant to §5301.56 of the Ohio Revised

Code. This letter alleged that for the previous 20 years, starting fiom

February 22, 1991, no Saving Act ( i.e. title transaction) set forth in

O.R.C. §5301.56 had occurred. On March 21, 2011, Robert Belesky,

Vice President for Consol filed an affidavit to preserve the mineral

interests under the Plaintiffs land citing the above title hansactions as

Saving Acts.

Both pmlies have moved for Summary Judgment. OHIO R. CIV. P. 56

provides in pertinent past:

Summary Judgment shall be rendered forthwith if the pleadings,

depositions, answer to interrogatories, written admissions,'affidavits, transcripts

of evidence, and written stipulations of fact, if any, timely filed in the action,

show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.

A Suanmary Judgment shall not be rendered unless it appears from such

evidence and only therefrom, that reasonable minds caaa come to but one

-3-



conclusion and that conciusion is adverse to the party against whom the Motion

for Summary Judgment is made, such party being entitled to have the evidence or

stipulation construed most strongly in his favor.

The Supreme Court of Ohio in Temple v. Wear United Inc. (1977) 50

OHIO St. 2°d 317 at 327 held "Before Summary J'udgnaent may be granted, there

must be first, no genuine issue as to any niaterial act that remains to be litigated:

second. tlie movinl; parties are entitled to Judgtnent as a matter of law; and third it

appears from the eviderice that reasonable niinds can come to but one conclusion,

and viewing such evidence most strongly in favor of the paity against wtyona the

Motion For Summary Judgment is made, that conclusion is adverse to that party".

IN CONSIDERING TFTT"s PARTIES MU7ICNS FOR Summary

.lud&zment, the Court finds it must examine two issues.

First, the Court must exaniine the "Wheeler" deed and its reservations.

Secondly, the Court must apply the facts of this case to the Ohio Dormant Mineral

Act §5301.56 of the Ohio Revised Code.

1. Wheeler Deed

7'he crux of the Plaintiffs argument is that Consol had no right to i-esei-ve

or lease minerals underlying the Co-Plaintiff s property because of the i-csetvation

of produciiig oil and gas wells and their royalties contained in the Wheeler deed. t

Specifically, the Co-Plaintiffs argue thaf because the Wheeler deed only gave

Consol anineral rights subject to a reservation, the subsequent title transactions are

Plaintiffs argue that the i7efendants failed to follow a procedure to extinguisli ttte excepted
interest of the wells in the Wheeler Deed. However, Plaintiff.5 provide no citation as to what exact
procedure is to be followed.

-4-



invalid to save Consol from application of Ohio's Dormant Mineral Act.

However, the language from the Wheeler deed is clear that it contains only

limited riglits, reserving and excepting only the royalties from producing oil and

gas wells with the right to drill and operate two additional wells. The language is

clear that Consol, at the very least, retains the balance interest of the Mineral

Estate as proscribed by the deed.

Furthermore, it is clear t.hat all of the wells on the properly cited by both

defendants and plaintiffs have been plugged and abandoned and/or are "dry

holes'° - meaning they were never in production. (Defend.ant's Reply to Plaintiff's

Response to Defendant's Combined Cross Motion for Partial Stunnrary Judgnient,

pg. 5). It is also noteworthy that these wells were all deemed abandoned long ago

- between the years 1916 and 1930. It is therefore clear that the reservation in the

Wheeler deed has been self-extingu.ished by its own express language- given that

none of the reserved wells are cutTeatly produ.cutg wells z By these terms. Cor►sol

therefore retains the entire interest in the Mineral Bstate to lease as it chooses.

11. Ohio Dormant Minerals Act

Plaintiffs argue that both the historic and cun•ent versions of Ohio's

Dormant Mineral Act divest the interest in the Mineral Estate fxom Consol.

Specifically, the Plaintiffs argue that the title transactions are void because Consol

had no right to lease the n»ineral interests in the fu-st place because of the

2 No evidence was brought forth by Plaintiffs that any wells were drilled pursuant to the right,
reserved in the Wheeler Deed, to develop two additiotial wells. In fact, the information provided
on the wells given in Plaintiff s Exhibit M and cited in the De#'endant's Reply to Plaintiffs
Response (pg. 5-6) shows that the last well drilled on the property occurred prior to the date of the
Wheeler Deed.
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reservations contained in the Wheeler deed. While it is in dispute which version

of the act should apply to the case at bar, Consol identified three record title

transactions to defeat the application of both versions of the act to retain interest

in the Mineral Estate.

According to the 1989 historical version of the act, if the mineral interests

are found dormant, they are deeined abaridoned. Title to those interests is then

vested in the surface owner. However, a mineral interest is not deemed dormant if

it was the subject of a recorded title #r•ansaction within the twenty-year period

irnmediately preceding the Act's 1989 effective date.' O.R.C. § 5301.47(F)

defines "title transaction" to mean any transaction affecting title to any interest in

land . . "

To defeat this argument, Consai has provided evidence that two separate

title transactions were recorded in the Harrison County Recorders' Office during

the period between March 22, 1969 and March 22, 1989. Specifically. Consol

conveyed a leasehold interest to Republic Steel on September 25, 1981 for a

period of 50 years of a portion of the oil and gas rights Consol possessed. (Exhibit

1, at 112). An Assignment of Lease was then recorded on May 30, 1985 in which

Repub]ic Steel conveyed the ieasehold interest in the Mineral Estate it obtained

from Consoi to an entity lcnown as Charles Resources. (Exhibit 1, at 114).

According to the amended/current version of tile act, a mineral interest is

not deemed dormant if it was the subject of a recorded title transaction within the

twenty-year period immediately preceding the dale on which notice is served or
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publiched - in this case February 25, 2011. A title trarasaction was recorded in the

liarrison County Recorders' office on August 10, 1993 - during the period

between February 1991 and February 2011.

While the Plaintiff's argument would hold more merit if the reservations

in the Wheeler deed did not give Consot rights to lease mineral inteitsts, that is

not the case here. It is clear that the Wheeler deed conveyed mineral interests only

with certain reservations that have been self-extinguished by its own express

language. Therefore, Consol did have the right to lease its Minerai Estate -

making the title traisactions valid and saving acts, under the Dormant Mineral

Act.

The Court finds the evidence is clear and unambiguous.

The Court finds the Evidence sufficient to inalce findings and that no

genuine issue of material fact renains to be litigated.

The Court -finds that Judgment in favor of the Consolidation Coal

Company is appropriate after reviewing the evidence in a light favorable to

Plaintiffs,

WHEREFORE, IT IS THE ORDER oi'the Court that:

1. Plaintifi's Motion For Summary Judgment is denied.

2. Defendant's Motion For Partial Sumnsary Judgment is granted.

3. Consol is granted 17eclaraiory JudLyment against Plaintiffs as sole

owner of the mineral estate of the subject 77.75 acres.

3 Ohio Rev. Code §5301.56(B) (1989 version).

ti7ti



4. 'Title to 77.75 acres is hereby quieted as to the mineral estate in favor

of Consolidation Coal Contpany and against any claim of Plaintiffis.

5. Court Costs are assessed again.st Plaintiff and each party shall be

responsible for their own attorney's fees.

SO ORDERED.

NO7'lCE. ^t AL^.^'PEAL^AtBLl^ jDJeR

This is a final appealable order. For each party who is not in default. serve
notice to tlie attorney for each party aild to each party who represeiits himself or
herself by regular mail service with certificate of mailing niaking notation of same
iipon case docket.

SE^ Gopies:
Attorney Brad L. Hillyer
Attomey Geoff.rey Mosser
Attorney Michael Dortich

- 8 -
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IN THE COURT OF COMMON PLEAS
COLUMBIANA COCTN')1'I', 00.10

VIRGINIA A. BEN.pER,

Plaintiff,

vS:

BENNY L. MORGAN, et al.,

I7efeaidants.

1. Introdti€:t€€aua

)
)
)
}

)
)
)
)
)

CASE NO. 2012-C`1'-378

7UD,GE RICHARD D... REINB{JI,D, TR..
(By Assignment)

O.P'tNI:ON AND JUDGMENT EN'1'RV
{1N IMO7'IDN"5 T'QR. StJMMA3RY
JUDGMENT

Bei:'Orie the Court arc cross-motions for summaty jud^*ment filed by the plaintiff, Virginia

A. Bender (``$ender'°); and the defendan% Benny L. Morgan, Martha.layne Dorr, Sherry Lee

B.losser, David Blosser and. Ronald Wayne Collier (collectively the "Dor..rHeirs"). Plaintiff's

motion was filed on Qctobr,•,r 25, 2012, and the defendants' motion was filed on November 1,

2012. The Dorr Heirs also submitted a reply brief on November 26, 2012. The Court heard oral

arguments on the motinns on March 15, . 2013. The plaintiff Bender was represented by tl;ttorney

Mark ftopchock, and the defcridant Dorr Heira by AttonieyJari►es Matiicws. __

]±or the following reasons, the motion for summary judgment of the defendant Dorr Heirs

is liereby GRANTED, and the plaintifl's motion for summary judlpnent is DENIED.



The material .facts in this case are not in dispute. Central to the determination of thc

issues between the tnoving parti.es i5 the reservation of oil tLnnd gas interests by Harry Dorr.in

1947. It is undisputed that Harry Dorr was the titled owner of the Property at issue in this case,

in fee, at the time he transferred. ihe property, and other parcels, in 1947. Pursuant to a W arranty

Deed dated March 17, 1947, and recorded March 28, 1947, Dorr conveyed. land to Lorctta

Brauninger. That deed was recorded at O.11, Vol. 716, Page 456, of the Columbia County

Records. Itnportantly, that deed included a reservation of oil and gas rights, crcating the

severance at issue in this casec

The Grantor also exccpts from the operations hereof flnnd.reserves to hiinself, his
h.eirs and assigns, alloil and gas in and underlying the aforesaid Tracts.hto. land
No. 2.

(Wagoner Aff,,17, Exhibit C-4; Vol. 716,.at Page 457).

The plaintifPBcnder is cut-rently the surfacc owner of the Property aat issue. The surface

interest is deserib.cd as a 52.687 acre trait (the "Property"), described in O.R. Vol. 491, Page 991

of the Columbia County.Records. It is undisputed that plaintiff Bender owns the surthc:e rights

to thc Property, pursuant to a C.ertificate of Transfer froni the estate of her late father, Earl W.

Lomax, In this case, the plainti#fi'.has asserted that she is also entitled to the mineral rights (oil

and gas interests in the Property), by oporation of the ()hio Dorrna;nt Mineral Act, R.C. 5301.56.

The Dorr Heirs, on the other hand, maintain that the plaintiff's.surfaoc ownership remains

subject to the 1947 severance of the oil and gas rights, created by the predecessor in title of the

Dorr Heirs.



Thcrc are two versions of the Dormant Mineral Act, or "DMA," at issue in this case, The

DMA was fsr;;t enacted cffectivc March 22, 1989. The DMA was arnanded by the Gcneral

Assembly effective June 30, 2046. Pursuant to the 1989 version, a severed mineral intcrest may

lbc subjcct to abandonment and tnerger with the surfacc owner "automatically," unless tho

interest was held by the governniont, the interest was in coal, or otherwise pre.s:arved by a

"savings cvc;nt." Under the 2006 version, the potential abandonment of a minerat r'ight must be

triggered by a surface owner's publication or service of "notice," then coupled with the timely

recording of an affidavit of abandonanent. The Court will address the issues presented under the

I]IVMA. in revsrse order.

i!:I, PIaintiff's Claim Under the 1984 Version of thc DMA Fails Becatise T6.e
Reeord Demonstrates. "iSavings Event" - the Recnrding of C}11 and Gas
IAaQ&V .,. W9thin tha'?ti_oSf.na- tj-.",y.8 Pro.taea.,,...e. s" tclon

The parties have presentcd a:scries of recorded oil and gas leases in the relevant chain of

title. These leases, with corresponding assig,nments, are set forth in the Wagoner AfTidavit and

Exhibits. The leases were recorded: Book 110, Page 258, Recorded June 15, 1976; Book 116,

Page; 235, Recorded February 12,1981; Book 62, Page 919, Recorded February 13, 1985; and.

Boak 171, Page 933, Recorded March 31, 1988. (Exhibits C-7, C-9, C-12, C-15).

Plaintiff acknowledges that one of the Savings Events found in both versions of the DMA

is a "title tran;,action" involving the mineral interest. Former R.C. 5301.56(B)(1), (c)(i); current

(B)(3)(a). The sole question presented for the Court's determination is whethe,-r an oil and gas

lease represellts a "title transaction." The plaintifFagree.s that "[i]f the aforesaid oil and gas

leases and fhLit assignrnents constituted 'title transactions' under R.C. 5301.47(P`), then Plaintiffs



concede that thes.e instrunients were Savings Events pursuant to the 1.989 Act (R.C.

5301,56(B)(1)(c)(i))bccausc the oil and gas rights in the Realty were 'the subject of these

trarisactions." (Flainti.ff's Memorandum, Scc. h(b)(ii), (p: 6). Given the nature of interest

conveyed by an oil and gas lease, tbe Court finds that such represents a "title transaetion" as

defined b.y law,

A"titlc transaction" does not have to be a conveyance. R.O. 53(}1:47(F) broadly defines

a "title transaction" as follows:

(F) "Title transaction" means any transaction affeating titfe to any interest
in land, including title by will or descent, title by tax deed, or by trustee's,
a.ssignee'.s, guttrdian's, executor's, administrator's, or sheriff's deed, or decree of
any court, as well as warranty deed,. quit claim deed, or mortgage.

(Emphasis added). The transaction must merely "Affect". the. interest. Clearly, an oil and gas

lease is an instrarrient which affects an interest in such minerals.

Moreover, an oil and gas lease does more than merely permit use of minerals for

development. Rather, an oil and gas lease does actually convey (a deterrninable fee intcrest) in

the oil aitd: gas (severed mineral interests in this case) in p.lace, for production. Tha.t conveyance

is subject to revc.rter in the event there is no production and the loa$e otherwise expires by its

own ter:ms. "Oil and gas in place are the same as any part of the realty, and capable of separate

reservation or conveyane.e," Pure Oil Co. v, Kindall (1927),116 Ohio St. 188, 201. A lessee to

an oi1. and gas lease aequires a"vested; thciugh Iitniteii; estate in the larids for:tho purpose.s named

in the lease,..." Harris v. Ohio Oil Co. (1897), 57 Ohio St, 118, 130-31. Under the typical

language of a habenduin clause found in an oil and gas lease, such I;enerally creates a

4



determinable fee interest, subject to reverter to the lessor ifr.onditions arc not satisfied. E.g.,

Tisdale v. Walla (Dec..23, 1994), Ashtabula App. No. 94-A-0008; Kranier v. PAC Drilliniz Oil &

Gas (Dec. 29, 2011), 2011-Qhio-6750, 111. As sta.ted in Kramer, an oil and gas lease "canvcylsl

ozvner,vhip r,/'the oil and ga,s est°axes" to the lessee, ag°ain, subject to reverter. Id. (Emphasis

added). Because ofthe possibility:of reveetc.r, the oil and gas lease conveys a fee simple

determ inablc rather than a fee sitnpte.absolute. Id. In any cvent, an oil and gas lease is clearly a

"title transaetion" as contemplated under R.C. 5301,47(F),

it is inescapable that an instrument Which conveys a:£eessirnple determinable in oil and

gas minerals (in place) is a"title transaction" as contemplated by the broad definition i'ound in

the Marketable Title Act. Thus, the oil and gds leases identified in this record were "title

transactions," and the "mineral intcrest" (that is, the severed interest passing from Harry D.orr to

Vesta Dorr, then to their childrcn and grandchildren) was "the subject oPa [series of] title

transaetion[s] ... recorded in the office oi:'the county recorder:" (Exhibits C77-15).

Using the re.troactive "look back." period for the 1989 version of the DMA as described in

the case of Riddel v. T>ayman (July 10, 1995),1.:icking A.pp; No. 94 CA 114, 1995 Ohio App.

LEXIS 61211 the oil and gas lease3 occurred within the 20-yettr pcriod before the March 22,

1989 effectiivc date. Consequently, wheri plaintiff's predecessor held the Property at the time the

1989 version of k3ic DMA b.ecame effectiv.c and operative, the Dorr mineral interest could not be

dccmed abandoned. Likewise, when plaintilacquired the surface estate in 1995, the 1989

version of the Act did not operate to produce any abandoninent or merger of the mineral interest

to the plaintiff's benefit. If'onc focuses attention on the 1988 oil and gas leasc nlone (Exhibit C-



15;. Vol. 171, Pg. 933), therc:can bc no detcrmination of abandoninent iunder tile 1989 features of

the DMA, That title transaction in the rninerat estate existed within the 20-year look back before

enactment ofthe DMA,. Furtht r; extending forward from the .1988 oil and gas• lease, lobk.inl;

prospectively another 20-year period, that time extends beyond passage and enactinent of the

amended version of the Act in 2006 - at which time the 1989 version 4eased tt) exist.

Accord'ui.gly, the plaintiff Bender .did not acquire any right under the former vemion cif the DMA

while it was still in effect.

l:il. Plaintxff s Claim Under the 2006 Versinn rrfthe nI►TA FQiIt R,..4oricp ThA

The Dnrmant Mineral Act is part of the Ohio Marketable Title Act, R.C. 5301.47 to

5301.56, E.g., Pinkney v. SoYrthwick, (Aug. 11, 2005), 2005;Qhicr4167, ¶31. Undcr R.C.

5301.56(B), if one confotms to the criteria for abandonment, tlte surfaee owner of property may

etaim rights to tho abandoned mineral interests. Subsection (B) directs compliance witli

subsection (E). Thus, the first step requires that notice must be given to the mineral interest

holder or the hvlder's succe.^;sors. R.C. 5301.56(R)(1). Next, for the mineral rights to vest with

the.surface owner, (E)(2) requires that an affidavit of abandonment must bc timely filed with the

county recorder.

R.C. 5301,56 requires, in pertinent part:

B) Any mineral interest held by any person, ... shall be deemcd abandoned
and vested in the owner of the surface of the lands subject to the interests if the
requirements established in division (E) of this section are satisfied and none
of the following applies:



(E) Before a mineral interest becomes vested under division (8) ofth.is
sectioii in the owner of tbe surfizce ofthe lands subj:cct to the interest, the owner
of the suifaee of the lands subject to the fnterest shall do bcrth of the
f^illowinQ:

(1) Serve notice by certified mail .... If sLwice of notice cannot be coinpleted
to any holder, the owner shal l publish notice of the owner's intent to declare the
mineral interest abandoned at least once in a n.ewspapcr of general circulation .

(2) At least thirty, but not later than si.xty days after the date on which the
notice required unrter division (E)(i) of this seetittn is served or publislted, as
appliGable, file in the office of the county recorder of eacb ctiunty in which the
surfacc of the land that is subject to the. interest is located an affidavit of.
abandonment..,.

(Emphasis added). Oae utilizing the Act "shall do b.oth,'t serve.or publish notice and timely

record an affidavit. When "shall" is used in a sta.terte, it eonveys something that is mandatory.

F.g., Paris Hill v. Erb Lumber (1998), 133 Ohio App. 3d i: The Act specif~calIy states that in

order for the mineral riglits to vest with the surtaee property owner, the al'f davit of abandonment

must bc•fxled not later than sixty days ati~er the publication or service of the noticc.

In this instance, the plaintiff admits that her a.fftdavit.o€abandonment was not recorded in

a timely manner but, instead, was recordcd sixty-one days a-Rer publication o€her not#ce.

Plaintiff ppblislieci a notice c)f her intent to declare tlie mineral intcrests abandoned in the

l+itorning Journal of Columbiana County on August 18, 2011; (Complaint 17; Plaintiff'.s Exhibit

17, p. 3). Plaintitt'subsecluently filed an affidavit of mineral interest abandonment, in ati attempt_ _....... . _ ,

to complete the second stage of the abandonment process. (Coinplaint ¶8), (However, the

affidavit was filed sixty-one days after the notice was published (.on October 18, 2011). ('Vol.

1828, Page 599). Consequently, the Court finds that the affidavit was late and ine5ec,:tive as a
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nlattcr of law. Further, the Court finds that the mineral rights in the Property, created by the

1947 severance to which the Dorr Heirs are successors, were not deemed abandoned.

The record further demonstrates that on December 16, 2011, A.enny L. Morgan, on behalf

of the defendant Dorr Heirs, filed a Claim to Preserve Mineral Interests in the Property. (Exhibit

"C"). Consequentiy, the plaintiff Bender eannot simply start the process for sccking

abandonment under the 2006 version of the DMA once again. If the plaintiff were to serve

another notice, the date of that notice would be the re£erenc;e point for the 20-year look back

period under the curr.ent version of the code. The rccorded Claim to Preserve of the defendant

Dorr Heirs (Vol. 1844, Page 692) is a Savings Event which vuould preclude abandonment.

Further, `inc;e the rccording Qf the Claim to Freserve, a separate tax parcel nu.mberhas been

created by Columbiana County for the mineral interest of the Propcrty, in the names of, the Dorr

Heirs. This separate tax parcel designation (270411 X000) is another Savings Everit which

precludes the plaintiff Bender from atteinpting to use the procedures oiutlined in the current

version of the DMA.

IV, CrsneYu:siott.

The Court finds that there arc no genuine issues of niaterial fact remaining for trial in this

case, and the Dorr Heirs are entitled to judgment as a matter of law. Consequently; the motion

for summar,y judgment of the defendmit Dorr Heirs is hereby GRANTED, and the plaant7ft's

motion for summary judgment is DENIED.

The Court hereby declares and determines that the defendant Dorr Heirs are the holders

of the rnineral interests in the Property, pursuant to t.he 1947 severancc of such. intere,,ts. Thus,



title to those interests is hercby quieted in .the names of the Dorr Heirs, and a certified copy of

this judginent entry sh<ill be recorded pur;;uant to .R.C. 5303.0 1.

The Court further finds that there is nojust reason for delay,

IT JS SO CyRDERED.

.1 , R NBULd, JR.
(By Assignment)

Dated: a

Copies to:

Robert J. Tsclioll, Esq.
Iames F. Mathews, Esq.
Richard V. Zurz, Jr., Esq.l.Mark A. Ropchock, Esq.
Steven G. 3anik, Esq.%Aitdrey K. Bentz, Esq.

TO THE CLERK OF COURT AND COUNTY RECORDER

Index to: Vol. 716, Page 456
Vol. 499, Pagc 991

TO THE CLERK OF COURT

This is a Final Appealable Order, in aceorda.noe with Ohio R. Civ. P. 54(A), and
the Clerk of Courts is dirceted to seive filed-stamped eopies of this Entry to
counsel of record, pursuant to C?hio R. Civ, P. 5$(B). ,-

J G' RI D. El OiLI), JR.
(By Assignment)
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C^3MON PL,EdS nE.JtJ^N,OSLo rN Y, O^JO
fil! Et)

P1.U,S C(]Uik1'
1),A14 L SWARTZ $t A1 I I f^ ^^ 2b

JOiJRNAL ENTiitY GRANTING
Plaintiffs ,folill 1,`' F1iMNTIFFS# N[QTIUN.

, ^^ (j `f = j ;i
-v^- J^ff^ i;v :' .: "^' ^, FOR SU"NLNURY JUQONIBNT

AND OVERRULING DEFRI,TDANTS'
JAY HOUSEHOLDen SR etal N.tUTTUNFORSCJrMMARY.IU'DCrMENT

Defendants
Case No. 12CV328

. ,. .

This case arises as a dispute over the ownership of the mjn8MLWkV&-Atdgbb_6f

c^s'tain real est+ate (hereinafter roferred ta as the "sttbjqct reai estats"). The parties have entered

into stipulations of fact which resolve the factual issues, and both the plaintiffs and defeadants

have filed motions for surnUnaryjudgment. The Court, therefore, considers each parties motion

in.accazdatice with Civil Rule 56 and the standard required by said rale, and the case law. , ^
applicable thereto.

Theparties stipulate that plaintiffs are the owners ofthe entire surfaee of the subjectreal

ostate of approximately 71.8 acres but dispute the uwnersbip ox the mineral, oil and gas rights.

The plaintiffs oontend t3zat they are the owner of the oil and gas (the `°mineral interest")

righis a.s they are the surfacs owner of the real esta.te and, that by virtue of O1tC§5301.56, the'

Dormant Minerals Act of 1989 (fiereindfter the "DMA of 1989"), they are vested with said

- riiinera,l interest by operation of law.

'!'he plaintiffs additionally contend-that they are the owner of the rnineral rig,h#s by virtue

of ORC§5301,56, the Y?prmant Minerals Aat of 2006 (hereinafter the "DMA of 2006").

9'C00/90001M LBg$ SBZ O4L 7i'k t9:ZT STOZ/BZ/LO



1 .

The defendants contend that the DMA of 1989 did not divest them ofthe mineral interest

'and, secondly, that they had preserved thoir mineral interest in accorclance with the DMA of

2U06.

Two issues are addressed by thQ parties in their motions for sttrrtmary judgment as being

dispnsitive of the issues oforwncrship ai'the mineral interest underlying the subjectreal estate,

and the Cou'rt addresses each issue as follows:

iFssue #1 is the application of p3tC'§5301:56, the Dormant N4inerals Act of 1989, as if

oxisfid prior to 2006 (hereinafter referred to as the DMA of 1989), and whether said DMA af

1989 was self^exeouting aa to the abandonment of tninersl, oil, gas, etc, rights which had been

reserved under reservation clauses included in deeds eonweyang title to rvat estate•

Yssoe #2 Is the appliqation of 0RC,§5301.56, the Dormant.Minor.als Act of.2006, as it. -; . . .

currently-bxists a#i':er having been amended by legislation in 2006 (hereinaiter referred to as the

DN.[A -ot' 2006). Said DMA of 2006 is vory aimiier to the 17MA of 1999 but inctudes

'noV&ALon actions to be taken by the surface owlier ofthe real estate in order to aff'eotuats the

abandonment.of dorjnant mineral rip,ltts,

1'laintiffs chain of title and the.subjt+ct reservations contained therein are not at issue.

ThQ Court finds the following facts have been established by the parties stipuiation •and

thc; documents which have been propcrly submitted by the partaes:

As Resrards %e 194b Reserv,dqu uf the Min r Intoresf:

Cn August 30, 1946, Elva L. Lawrenoe, Alma J. Lawronce,'Chellissa Swickard, •VV'atter

Swickard, Jetta A. fiouseho(der, and Arthur L. Hox1sshoider (the "rescrving parties"),

transfexred the property to Cleve Landis and Marie Landis, husband and wife, by Warranty
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Deed recorded Septetnber 12, 1946, 4t Volume 214, page 1 27, p fthe Officia1 Records of

.Jefferso,n County, Ohio,reserving the mineral Interest to themselves (th e"reserving deed"). (See

Stip., ^3) The.reserving deed conveyed the property with the following l'unitfltion;

Excepting and reserving all nainetals underlying said premises. This reservation
of ininerals includes coal, clay, oil, and gas, and any and all other minerals
whether named herein or not, undorlying the above desoribedpremisos, together
with all nnineral rights incident to the mining and removing or develQping said
minerals.

'(See Ex. $ attached to plaintifFs Complaint)

." Defendants claim to own the mineral interest as heirs of tho reserving parties based upon

the reserving deed (See Stip. ¶'l; Fx,P; Answer ¶5), The reserving parties tiover conveyed the"

'mineral interest to any of the defondattts (nor to anyone else, for that matter) (See Stip. ¶i0);

Acfcmdants are, however, the anly living heirs ofthe reservingpartics, and so it is believed that

they are erititled to ownership of the mincral interest ifit has not been abandoned by Qperati.on

-of law (See Stip, ¶14,10). Plaintiffs are the fee owners of the property, which was conveyed

to.• them by war.renry, deed without resexv$tions recorded May 8, 2002, at Qfficial Record

Volume 486, page 873 (See Stip.11yE-x.H). If the mineral interest has vested in the surfHoe.

ownvr ofthcs property, it has vested in the plaintifh (S$a Stip.TI; See Lx. B).

As to Issue #y, "the Court finds that the DMA of 1989 is applicable to the issue of the,

ownership of the mineral interest, that by the olear wording of said' DMA of 1989

(§5301,56(>r3)(I ), as highyighted below) said statute was self-executing and that underthe facts

as 8ttpu3ated in this case the exeepting and reserving clause contained within plaintiffs' chain

r oftitle is not now effective having been abandoned by inaction as contemplated by said statute.
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The Court finds, therefore, that by virtue of tbe applioation of the DMA of 1989, the

.piainti#'fs are the owner of the mineral interest,

,• ^ ^

. `: .

. • • ,

^ • •.

►

• ^ •^. .

Said DMA of 1989 states, iin partirnerat part as. follows:

§5301.56(B)(1) Any mineral interest held by any person, other than the owngr of
tha'surface of the lands subject to the interest, ^hcrll be i^es»^ed a,^^^^^ and
^ted tn tlre owner of'th^, s rface if none of the followimg applies:

(a) The mineral interest is In coal, or in mining or other rights pertinerst to or
$xaraisable in connection with an interest in coal, as deseribed in division (E) of
section 5301.53 of the RevIsed Code.

(b) '1"he nnineral' interest ia held by the United States, this state, or any political
subdiwision, hndypolit9o, or agency of the United State.c or this state, as described
in division {(i) of eection 5301.53 of the Revised Code,

(c) Within thepreeeding twontyyears, one orrnarL ofthe followinghas oecurred:

(i) The mihoral interest has been the subject of a title transaction
that has been filod or recorded in the office of the county recorder
ef the county in which the lands are Iocated; °

(ii) 3"here as been actual production or withdrawal of minerals by
the holder from the lands, from lands covAred by a lease to which
the mineral intervst is subject or, in the case of oil or gas, fropi
lands pooled, unitized, or included in unit aperations, under
sections 1509.26 to 1509.28 of the Revised Code, in whioh the
mineral interest is partic9pating, provided that the instmtnennt or
order creating or providing for the pooling o3r unitiza#ion of oil or
gas interests has been filed or recorded in the 4ffice of the county
recotder of the county in which the lands that are subject to the
pooling or unitization are located;

(iii)1'he mineral interest has been used in undorground gas storage
opcrations by the holder.

(ir+) The drilling or mining permit has been issued to tht; holder,
provide that an affidavit that states the name o^thc permit holder,
the permit number, the type r,fpcrmii, and a lcga,l description ofthe
Ian0s aftcted by the permit has been filed or recorded, • in
accordance with section 5301.252 of the Revised Code, in the
office of the county recarder of the county In which the lands are
located.

,
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(v) A claim ta preserve the interest has been filod in accordance
with division (c) of this section.

(vi) In the oase of a separated mineral interest, a separately listed
tax parcel mmnber has been created for the mineral interest in the
coYinty auditor's tax list and the county treasure;r's duplicate tax list
in the county in which the lands are located.

jEmphasis added)

Subsequent,to the conveyance by Elva Lawrence and Alma Lawreno$ to ths plaintiff's'

'predecessor in title (to-wit: Clcve Landiq and Marig Landis on August 30,19461, and on March

_`. 17, 1978, Elva L Lawrence and Alma J Lawrence oxecuted an oil and gas lease as lossors to

B61don and Blake Corp (Lease Volume 54, page 710) for a tenn of twenty (Zo) years; hawever,

noa activity was ever cQmmcnced.

Also, subsequent to the conveyance by Elva Lawrence and Alrna Lawrence to the

f• : 'plaintiffs said predecessors in title on July 12,1979, a Certificate ofTransferwas recorded from

Elva. Lawrence to Alma Lawrence (Volume 588, page 284) purporting to transfer the subject

real estate but 41so cantafning the samo exception and reserving.clause previously referenced.

Neithex the minoral lease to Belden and Blake Corp, nor t^he Cartiilcato of Trarasfer.

(Volume 588, page 284), are activities which under the statute prevent the abandonment of said

inineral interests. No activities were ever commenced under said oil and gas lease, The

Ceztiiicate ofTransf er was executed subsequent to the canveyance•o•f the stibject rBal estate to

thr>plaintifi's (thet•ofQre thcre was no interest to be trarisfsrred) and, further, tho Certificate of

Transfer specirca.liy contained the same proviauslp referenceci excepting and reserving clause,

so even had it been effective, it wotiid not h'ave been a title trangaction of which the minerW

interest had been the subject.
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N^urthejr, •evan had the oil and gas lease (dated March 17, 1978) or the Certificate of.

1jansfor(datsdJuly 12,1979) been considered as such atitietrmsaetion,thetwontyYearperiod

• of •itiactivity would have ran, at the latest, on July 13, 1999, prior to the eflPectave date of the

DMA of 2006 and subsequent to the offective date of the DMA of 2989 which, including the

.thr.ee (3) year grace period, is March 22, 1992. Thus, the mineral rights vested in tho surfa.ce

owner on or before July 13, X 999:

Defondants contention that the twenty (20) year torm of the lease caused a tolling of the

twenty (20) year statutory pariad of inactivity conterrnplated by the DMA of 1989 is

unpcst'suasiwe and not supported by any persuasive authoraty,
. •. ; .

Said statute (DMA of 1989) is found to be self execUting upon the happening of the

actions stated thersin and no action on bahaif of the plaintiffs was neaessary to 0ffectuate the
. ^

ai^andoument. None ofthe provisiorts listed in §53 Ui .56(13)((1)(a)-tc) a.ppf ies to the facts inthis

^ase.

Plaintiffs are, therefore, i'oUnd to be the owner of the mineral interest,

As to baue #2, the Court finds thatthe issues in this oese ha•ve been determined as stated

in the findings under lsaue #1, bnd that Issue #2, the DMA of2ppd, is not applicable to this

mWer.but rather the DMA of 1989 is detetminative. F'urther, the Court finds thaf the DMA, of

20{}6 isnotretroactive but a.pplies onlyprospectivel,y in accudance witb QRC§].48 as the some

was not "expreasly made retroactive" as is roquireci tinder said statute.

The Court find,s, based upon the pleadings; all rnatters in the court file am4 affidavits

timely filed in this action, that there is no genuine isstie of material fact and, reasonable minds

can come to but one coilolusion even when viewing the e•vide*n oe inosl .favorably in lh.vor of the
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defendant, and that conclusion Is advc:rse to the defendent, and plaintiffs are entitled to

Judgment as a nnatter oflaw, and the Court hereby G1tANTS sumrnasy jtrdgmcnt in favor of the

plaintiffs.

The plaintiffs as owners of the surfgce are found to be the owrier of the mineral rights

underlying the sub,ject real estate, and title to the same shall ba qziietEd in favor ofthe plainti^'s.

Further, based upon the above, tho defendants' motyon for sumttaary judgment is hereby

Q'VERRUf.BD.

The Court Is awn.re that this niling.has the effect of fnding that, based wpon the X3MA

-of 1989, many excepting and reserving alauses in current ^i'eeds actually may be of no effect,

iir thtit they no longer except or reservc the mineral rights and, thus; surfaee land owners may

actually s.tso be owners of the mineral rights as regards minerals underlying the surfaue lands,
. , r . .

not withstanding dn'exception or reservation of inineral clause itncluded in the doed co6eying

,the real'estate to the surface owner; however, that is the clear intent of the legislators in their

eriaottnent of the DMA of 1989, as rivell as the DMA of2006. The fanction of the Court in this

matter is to interpret and apply the law as enacted by the logialature as there was no challenge

to the stitute xtself.

The plaintiffs shall prepare any documents necessmy for recording and quieting

plaintiffs' mineral Interest.
. • .

THIS IS AFINAS.. Al'pEALABLF, CitDBR ANl] '1'HBltp IS NO JUST CAUSE h"U12.

f :[^ELA'Y'.

h

cc: dg David Wtson 'Cl{nton C ii3ailey Esq
Brandon Cogsweli Escl
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FIL^^ COWT

ERNEST SIIANNoN Lt al JL^L p

JOURNAL ENTRY GWTIN^'i
Plml

i
ritlff8

n PLATNTIFF$' MOTION
v` . . : .. , •ie FOR.

SUMMUY XTDGMENT

-vs- AND QYE U'LINCx AE NDANTS'
I170TI4NF0RSX AlitYra.Y H®uSExoi,pNR SR ot al

Case No. lzevazs ,.
Defendants

This case arises as a dispute over the ovvnerstriip of the minera1, oilAaas. e^gb#s of

certatn real estate (hereinaftcr refexxcd ta as the 6'.subject real estate"). The parxios have entered

irzto stipulations of fact Ohich resolve the 'factuai issues, and both theplaintiffs and defendants

have filed motiqns for surnmaryjudgnent. Tho Court, therefore, considers each parties motion

in a,ecorda,n®e with Civil Rule 56 and the standard required by said rule and the case law

applicable thereto,

`me arties sti ulate th3? p at pla °̂ ntiffs are the owners of• the entire surface oftbe subject real

estate of approxamately 118 Rceres but dispute the ownership of the mintral, oil and gas rights.

Three issues are addressed by thoperties in their motions for s1l7]71na1yjLIdgi7lelYt aS being
,

d.ispcz•sitive of the issues of ownership of the ,.^r91, gaa, afc. underlying the subject real
t . .

estate, and the Court addresses each issue as follows:

Issue #1 is thd interpreWtion arad me'aning of the following claus8 (hore7nafter referred

to as the reservation clause rv"xth: lhnztations) which is included in plaintiffs' deed to the subject
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rc4l estate as conveycd to the plaintiffs kom EIva Lawrence and Alma Lawrenue by warranty

deed recorded at Deed Volume 542, page 515 (dated April 9, 1996), to-wit:

EXIPBP 4 AND ESPIRVINCY all the coal, oil and gas and otiaer minerals in,
on and under said promiges, witiZ al1'thd mining ri ghts necessary and incident
thereto. And furthdr the right to.mine and r$move the said ooal and to make all
the necassary openings and entries in doing so; wlth the hcr right to erect all
ventilation and other necessazy openings In mining and removing said coal
therefrom, with the fioxthsrdght to erect and construct tipples atad hraaks and other
structures on the land. And also the right to drill and operate for oil and gas on
said pr8mi$es, with all the rights necessary and incident thereto.

These exceptions and reservations are limited to those prop rights which have
been exceptcd and reserved in Crantors' chain of title,

IssuO #2 is the appiicatian ®f ORC§5301.56, the Dormant Minorals Act of 1989, as it

existcd prior td 2006 (hereinafter referred to as the "DMA of 1980), and whetiher said DMA

of 1989 was self executing as to the abandonment of mfneral, oil, gos, etc. rights whfch had

been reserved under reservation olauses includsd in deedg conveying title to real estate.

Issue #3 is the apptioation of 4RC§5301.56, tbo I3onnant Minerals Act of 2006, as It

currently exists after having been amended by the legislation in 2006(harsinafter referred to as

the "DMA of 2006"). Said DMA of 2006 is very similar to the DMA of 19891hut includes

n'f' to be taltcn by the surface owner of the rcal estate in order to eff'ee6ate the

abandonment of doimant mineral rights..

t'lainti.£fs'chain,oftiile and tits subject rc:sorvativns contained therein are not at issue.

lCot case of analysis the plaintiffs refer to mineY°al rights in their thain of title in two manners,

to-wit:

(1) the on8-h a#f g`trqnsferrecl mfnaral sights" as relates to the conveyance from
the Estate of JH Lawrence of a 1/4 interest to his daughter, Eiva L Lawrc:noe, and
of a 1/4 interest to his daughter, Alma J Lawzz°ence (Certifficate of rttansfer
Volume 213, page 252, on August 9, 1946) and, thereafCor, from Elvva. L
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Lawrence and Alma J Lawrence to plaintiffs (Warranty lleed'Volume 542, page
515, on August 9,1975). Said Cortif cate of Transfer (Volume 213, page 252)
contains no mineral resarvation clause.

(2) the one-hal#' "xsserved rninerai 9nterest" as relates to the conveyan ces from
.the ostata ofJrH Lawrence oFa 1/4 Interest to his daughter, Chollissa Swiek4rd,
(Cortifcate of Transfer Volume 213, page 252) and of a 1/4' interest to his
daughter, detta Houscholder, (Certificate of Transfer Volumo 213, page 252).
The Ccrtifloate oMansfar contains'no.mineral reservation elause. However, the
subsequent conveyance from Chellissa Swiekard (Volume 349, page 384) to E1va
Lawrence and Alma L•awrence, as well as the subsoquent conveyance from the
heirs of Jetta i-Xouseholder (Volurne 283, pagv 213 and'V'olume-Z83, page 209)
to Elva Lawrence and Atma. Larivrence do contain "°coal, oil, gas and other
minerals" reservations, to-wit:

E3tCEPTING AND PM SERVINO a!1 the coal, oil and gas and otherminerals in,
on and undar said premis$s, with all the mining rights necessary and incident
theroto. Atid fwrther the right to mine and removs the said coal and to malce all
the necessary openings and entries in doing so, witb the further right to erout all
ventilation and other neeessary openings in mining and -removing said coal
therofrom, with the further right to ciect and constructtipplos and tracks and other
structures on the land. And also the right to drill and op$rate for oil and gas on
said preinises, with al1'the rights necessary and incident thereto.

As to Issue #1, the Court finds that tlic excepting and re.serving clause with liinitations

contained In plaintiffs' deed from Elva Ir, I,awrence and'Alme J 7..awrcnce (the grantors)(beed

-'VQlume 542, page 515, dated Apri19, } 97G) is not ef'fective to have reserved the mineral rights

as to tho referenced "dnehalf transf^rgd rights^', The Court linds that the language in said

c*epting and reserving clause is, clear and unambiguous an^ clearly states that:

These exceptions and reservations are limited to thoseproparty rights which have
been excepted and reserved in Gratttors' chain of titlc.

Thus, this limitation clause is cJeurly a pa.rt of'and relatcd to the claitried excepting and

reaervingclause. There wereilomineral rights reservations contained within the grantors' chain

of tatls when conveyed from the Estate of J. H. Lawrence to Elva L. Lawrenee.and Alma J.

Lawrenee, nor were thcre any conveyances of said inineral r1&hts from F.iva Lawrence and Alma

9YOO/tvooe
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Laivrence prior to their conveya.nGe to the plalntifiPs on April 9, 1976. '1'harefare, by the clear

wording of said eonvcyance there were no mineral rtghts reserved, as there were ifo property

ziy^ts excepted and reservt;d within the chain of title when conveyed to #he plQintiffs.

PlaintIffs are,'therefAre, found to ba the •owner of the "one-hal•1' #ransferred mineral

ri^hts". _

° A►a to Xssuo #x, the Court finds that the DNiA of 1989 {s applicable to the lssue of the

owttership of the "one-half reserved mineral interest", that by the cleat wording oi'said DMA

.1989'(§5301•.56(B)(1), as highlighted below) said statute was solfMcxccuting and that undcr

the facts as stipulatcd in this case the excepting and reseming clause containod within plaintiffs'

chAitt of title is not now eff'ective having been abandoned by, inaction as contemplated by said

-statute.

The Court finds, therefore, that by virhie of the application of the DMA of 1989, the

Plaintit'fs arethe ownerofthe`°one-halfteserved mineral interest". .

Said DMA of 1989 states, in pertinent part as follows:

§5301.56(B)(1) Any.mineral interest held by any person, other than the owtrer of
the,surface of the lands subject to the interest, sha t ba deemfd arbandoded dnd
vest^d ^n tlre owrrer nf'the ^'•rfa ^ if none of the following applies:

(a) 'Thc m#iac;ral interc;st is in coal, or in snining or other rights perEinent to or
gxercisable in connsction with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code.

(b) "T'he m3nera.l interest is hQltl by the •Uslited States, this state, or any political
stiibdivisinn, hodypolitic, oragenoy of.tlie iJnited Siates orthis state, as described
in division (G) of section 5301.53 of thc Rovisnd Code,

(c) 'Within thepreceding tCyventy years, one or more oi'the following has occurred:

(1) The mineral interest hEis been the subject of a title.transaction
tliathas beon filed orrecorded in the ofiiee ofthe eottnty recordor.

srooizroo^
L698 993 O6L XVd 99:9T MZ/eT/LO



of•the.county in which the lands are located;

(ii) There as been actual production or wdthdrawal of minerals by
the holder fi•om the la.nds, from lands covored by a lease to which
the mineral interest is subjcot or, in the case of oil or gas, from
lands pooled, utiit3zBd, or lncluded in lanit operations, under
sections 1509.26 to 1509.28 of the Rov ►ised Code, itl which the
mineral interest is participating, provided that the instrunient or
order creating or providing for t#te pooling or unitization of oil or
gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the
•pooJing or unztiza,tion are located;

.(iii) The mineral ititerest has bebn used in under$round gas storage
operations• by the holder.

(iv) The.drillitig or mining permit haa been issued to the holdor,
provide that an affidavit that states the natine ofthiepermit holder,
thepertriit number, the type ofpermit, and.a legal descriptioiz o#'the
lands affected by the parnlit lias been flled or recorded, in
accordance with section 5341,252 of the Revised Cdde, in the
office of the county recorder of the county in which the lands are
located.

(v) A claim to preserve the interost has been filed In accordance'
with divisiQn (c) of this section.

(vi) In the oasa of a separated inincral interest, a separately listed
tax paroel number has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicate tax list
in the county in which the lands are loaated,

[Fmphasis'added]

Su6sequcnt to the conveyance by E lva Lawrencc and Alma Lawrence to the plaintiffs

(dated April 9,1976), on March 17,1978, Elva 1, Lawroncc. and Alma S T.,awrenr,e executed an

oil and gas lease as less+ors to Beldon and Blalco Coi^ (Lease Volume 54, page 710); hnwever,

{ no activity was ever commenced.

Also, subsequent to the conveyance by Elva f.awronca and Alina Lawrence to the

-plainti fih (dated April 9,• 1976), on July 12, 1979, a Certificate of Tzanafer was recorded from.
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Blva Lawrence to AIma Lawrence (Volume 588, page 284) pttrporting to transfer the subject

real estate but alsa containing the same exception and reserving clause previously referenced.

Neither the mineral lease to Belden and Blake Corp, nor- the CartiFeate of Transfer

"(Volume 588, page 284), are aotivities whieh under the statute prevent the abemdonment ofsaid

rraineral interests, No activities were'ever comrnenced under said oil and gas. lease. The

CertiBcate ofTxansferwas executed subsequent to the conveyancc of the subject real estete ta

the plaintiffs (therefore there was"no Interest to be transferred) and, liutther, the Ccrtilicate of

'1'rans#br speciixeally contained the same previously areterenced excepting tirrd resc;rving clauso,

so'eVen had it been effective, ifi would not have been a title transaction of which tha mineral

:interest had been the subject.

Further, aven had.the oil and gas lease (dated March 17, 1978) or the Certificate of. , .
Tra.rtsfer (dated July 12,1979) been considered a such a title transaction, the twentyyear period

of ineetivity would have ritn, at the latest, on July 13, 1999, prior to the effer-tive date of the

DMA of 2006 and subseyuent to the effective date of the71)11dA Qf 1989 which, including the.

tht'ee (3) year grace pexiAd, is Mareb 22, 1992. Thus, the mineral rights vested in the surface

owner on or before July 13, 1999.

Said statute ()71v1A of 1989) is found to be self-executing upon the happening of the

Wians stated therein and no action on behalF of the plaintiffs was necessary to offectuate the

abandonment. None oftheprovisions listed In §530I.56(l3)((1)(a)-(a) applies to thofacts in this

CASE7. ,

;i'laintiffs are, therefore, found to be the owner of the "one-holf reserved mineral

interest",
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As to Issue 102, the Court finds that the issues in this case ltavo been datermined as stated

in the findings under . Yssue #1 and Issue #Z, and that Issue #3, the DMA of 2006, is not

applicable to this matter but rather the DMA of 1989 is determinative. Further, the Court findo

that the DMA of 2006 is not retroactive but applies only. prospectively in accordance with

OItC§l.R8 as the samc was not "expresaly made retroactive" as is required under said statute.

'11te Court frnds, b$sed upon the piet;di0gs, &il matters in the court t3le and af.tidarrits

timely filed in this action, that there is no genuino issue of matcrial fact and; reasonable tninds

c.an rvme to but one conclusion even when viewing the evidence most favorably in favor ofthe

defendant, and thst conclusion is adverso to the defendant, knd piaxntiffs are entitled to

'judgment as a matter vf law, and tho Court hereby GRANTS summary j udgment in favor of the

pfaintiffs.

Thhplaintift's are fWnd to be the owsaer oFthe mineral rights underlying the subject real

est,ate, and title to the same shali be guieted in favor of the'plointifPs.

Further, based upon the above, the defendants' motion for summery judgrnent is hereby

OVBRR.ULIaD.

`The Court is awarc that this ruling has the effect of finding that many excepting and

reserving clauses in current deeds actually may be of no effect, in that they do not •except or

reserve the mineral righti and, thus, suri'ace land owners may avtually also be owner,s of the

mYneral ri$hts as regards minerals.underlying the surface lands, not withstnnding an exception

or reservation of mineral clause included In the deed conveyirig the real estate to the surface

ow-ncr; however, that is the clear intont of the'legislators iri their enactment of•tho DMA of

19$9, as well as the DMA of 2006, The function of the Court In this matter is to interpret and
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apply the law as enacted by the Iegislature as there was no ahailengc to the statute itself.

Tfie plalnti^i's shAll prepare any doci'ments neGessary fnr r®aard#ng snd quieting

•p!aintif`s' miner`ftj interest.

` .° THIi 1S A FINAL API'EAL LE (}RDhR AND TI-IE IS NO JUST CAUSE FOR

DELA'X',

, • • • . .
. . . ,^ . .

g David 13 d rson
, -

J •

cc:

Clinton G Bailey Esq. ; .•
Brandon Cogswell Esq

. .

... .. .
. .
_ . .

_ . • ,

, . . .

F ,

- '
. • •
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^kykexe^'sai.xraifars„tagre^x ^
^^d y^^s.^#c^^^

acs.ut m^. iBc rtRU ^ sc.xno7-wY^1°f,

En x^ ^i9 tnn^ 6^nEB^p&®,. s8 a^[^ ap^t![Ry.GR^^ a: uwt w^ asvmri.s; s,wu o^ cc ^1rra[ spasr my no v ^ : q ..-,n a
St .dtzq ^90^, are dawrek^ Ca 9m C^ ta;Aae4.^rom ^ia)¢$[ L'u: ^ca^ng af n: i;» ^s, oo.prssmd r em;^r.L a- `L kzae. aud
6'm^fr^afasE! ^-^6[ ffis [r^aal^i'E^3 Y^e ^^aR ^CJor g^s.^eKinB:rmnc.a^5 4r: t^ t're^.ra n:rs to- . air^c cf as,cs
aaned &T I^ prls3tD,^.qba H^ts6Eame ad smeA^gi^st. ^2 i^aa ts a^e ^it nw^soor s3 ^ .ht^m, aWt ;tSa oFkm ct Nscce,. a^
^eg^{. ^peD a^ui:pettus mey^^ btlE7nvewi.^ .

9. Xo6aPtatstv^dabg vaF[a^^e® ^n cao^nij' awe^t [^nQ flr#wt®fla$.TeU 9xrr a0 miE-!$9ias Y[tE^ amd^ a^gidxt:oas ^ ar.y^ z^%xs^
memwt^^^ ^a[9ae^os'^ +^+'ata. ^ detE&rt.>:^ar gadda^ ^m, v^m ®t^ffiuu[i^-^1atlA^eaa ^ isa0aea,i[a® allsia r» Cdw^i{ en ;:W ^rutaw^
^ vh>^ 8E4n. ^esa at ^mbg3^^ - ;hrixia it 1^ ^ , .. .,

!

t'a Esmar r^o-r^t 1>a^^d St^az[ ^[irreiB^xe7 amB ti^d-oH tL® ^Rmet^-gy' as 9k^-AaxmefasEKm ^-^RqIE^ ar.amq o[6^ yrai:v.:t a raa^aky
^uf^ ^h Q"/5q^^vt ^a"^&^ p^ja6Gc &^dr mi BE^ F^xA' ^st4ict ^ afl aas ira.aaieY^[^. ^

^^ ^^`P^^^^^ p
ti^'^



:$. ^+^ee e^s' ,v^SE x e'c'>3n an said aae^a ^s«!E ^t crett ^-aem^ ^DtF d ra ^ln^ ^^aea ^ ar ^r ^ ^ ^raon F^s^
ot3s^96.ws au^ 3css4 S'9xko;t 3X `¢C:;^?rl %s a^tac:sstf.rc ^.eeeei§my 5^aa x.%iF ^i ea 3dmF i^e aasa `uP tWa 3lurtc4txd Fasa^ Md44447 Fr.
^,nna7'.`Ea csr'a •fidi ta vo=d sa »i.3.a3rtn a,: uttes caradG-Y•>:as r}se^}Ra..h b: 3a+a:^ 106W^ af x•R1isr i^ oE 9FPoeP 8Pa6d^j.•iam zab-

'. s+i^± aLG^Y kc xia aa.tv wm sss ^¢,s :axa sw,sietesyG ^^< ?+Sdas aad- ^?gm3 ia sK;^+^ .40907^ WPWI. rl-A
?ssstr xu7ki} fi:at F:tf1r3' " s^ttSC.,, za7 R£ 5q u âcztscar+-

31 Z` thz kwacC ân'a'ih7 z9s ^ar r- du< F 5^nw .:: F^ s Gv°t S:"snarwYY Kr %: ixaa.^: As^s4 Cba z?^^ ssaaa• ash oftKf 6c>keaiRrA
Ieu! Ya'sas3 tz pa kme M s$ sX+zFt:w s:-ro ft'.^soaV, ax 'O»a.aG sx u: wixu; . c2e cteJ te atir6tEcd ^xnaS VA g6d m joh
glt7isss s: 3c¢ y:3ydC3ioFYSSa3 6^ tc:4h5; ^'^mo. bX s^ca s^srafa .m.^.aert ^:hb asJr a>sr'a sa^ Fmsidxf Y.v.kv^to :f ^tk fes^^ 4s
3t^r^ax%: N ora w-^ta . w3r^Cvr:car„ ::a:ss, th.¢ ;a+rcS:a4^ s3x!a W..aY rtfti,'v.t:.7f W swE^ wca^,t%.i:.iu8 7a^^, a-u '::.zt6R'^'Eld^ tlisBH: i^{R

. -ryk[Wx 2F f.tie Eaaaea ,•mr»:7sw: Fs aarccacr rnsuaL?ascd ^rka Scr av^"+a ecr .F s ks^ a5 r,prraiw€ L•+t r^or.mf:dstab sa! is au4 Fznsf fs&-pdew
^,h.t^3Y;+>;f,r^^Fr3s^srt "ci,jwix.ia^cca=za'uaaiA;:ua^z ha;,ct ' as:sp"ySCtcSt;ssfuzuraaCzztws^tsf&ae^te&ixu
;asa pSt:h !F,a tsaa x?c: Frz cbk kccc s:ox 3x h:a,ic%r: 7,^aS kS nc, s.e :aa, x v.i ^tr.>ias, ae :a fan3^:.b +.e•.,s^zez a-.car ?a P nr r.»^S:is:jt tsa3tse

- j^ i-E1S:F..a. ^"S "'sr3MFeS>"vARv3gntdbiS^.6`e^?t.At^6-(ASdf^•hSFNbbFSYvw£^s`•^b9^4M1i£RS-'+t'^ f22t R^.Ci t^^.41 .^¢ lC CC^FBF 54^+'^4EiC
w r,lacr+s £a: eaaacz Ly f^Ssasatc s^;' :ocss&'r4` az^ ar.^^ s^s ^ lAts %tima tssc-`6aLiz^ia. fz .Ee^ src,: ef 3G^.. o 'rx ca^ $iP Ft¢sqc;
amt 7,^ xsbsas^t?+^i a x^' s a.r ^x Dw:^.:r dxra^ ssai .e aa3a.rs2z•.m, 5cseet$ Dr..i 'za^v,3s,:e rz^ iIDa9c Ecrs. Sa,..:zzars a^ sa.F;azq"FearaSg

- ¢at^'ru7^ae' sr,4 c^eu^ ai4 s^a ai bs w,c-+ 3xJ bo:eest-S ^.t%a >ws aas Ac.^.aa Xr-a-st:r^. 3usc_'.^Zr za aa36 eja+t rS eev s sasi ta>n:a.a.w mapir. xqy
p?4g` R'^F^ 3'tS SYp:ett%+7S Yh}0:bik i"•s.t it f-lLiG :xrC0.

^A Ezt^ea a3aY .•+cr•}iLas v.asva3a• tz:s Y-sse zn t; ^a.r gzrt cz LY, ^sEz rsr^' ^$^ da3et-&*F •b: :v8
'^^r3 :•. S.w.z.wtran.vsaG.crtz^acLga:rl^ krm3'^Lrmc•-irnrsur•^aam,}av.^ iapaaakirn^rd.'^.tswd::s, +dr-^::a977
aa^'s,SauFs:ts.^.va.s,a,p^^a5ss..:ahvra^+eLk.y^r.^u:isv%,i^sxYi>ic:r^si^^+iis âxi :^aix:c4+^rG•tY3:a3(bc. >rXart"geagwlkam kty.

..,.A:i>'^ sbak b4v4 tho r.u:sxira ii3h- a.ett d. -y z;,rXSCa. sr z^z a iF3rg .£a t^}ac :^r .C•a i„rsza ^ cva ae ^9s y4 .,aj, £ae
SR^ 'a:r^+wt; -^`yt.'t z^.rws:tr^a D:. a7%• L'ra arp a.nti d:i z`wr.taarL ^...3s ac ti.s zc^^s3.ss caG sxy ^.7! .ra v^c :^¢+sDni^t' Gr Y r9=+tu ^D:
9afa.twS wId asc>r'..':3^a.s w• Fh%;At m xacCn st'rtv.a r 37aia sed vs:^- u ; ssoS fis cr .c 'c`^ ^$srv` f Lema 'mira^a it, sss ft r_ mains:
0 zac.•r fiusgcx es Cnus.i.v_s ^•s a.sa ^s'y t^'-ga^t.vs:Laaaa msi ^aar r^,c 2ttsx c•r':orr.ma•^W v .^.v .uceoig`®a g^ss•sle.,a ,:t aF7iCA
tbx 4esu rs.oidsl a d^amis•vi 'm3 .^v; rots!r x:a^ ^^1o.q •^, or:L^u a sp..14.,a r.s7r. pnJ va as•aA fae tJi3 at N. &E sss Fs. :rE

£a vc :>~c pccre^ i:>F as„ saz , t a^ s re.2t :a:d^ .3, .e 'xt iauvx3nbY a rEi,zr as F^uapchsmv.ar eaaas sai¢^ ?^t%+6 t3' ncshr.63a ; tRi£ rs
° a: u. r^^ is sr. : .-?y ts cs,r,xs s^vrtraEu cf 1v s'^h£ ;?'en'ce E -s 9'^,tp:agS c. w G:.i:tc 3heJB Eft24H6x s;i' :+,Se["W
E F3u YgS^ 75ss^ chx;rrr'msas 3ra rv.3M. s, awtt,'s 11^: aloG m yzi^ca S¢ LetT:z ai.s 3 I} e:fix grrr,x Ya Fr 16rap^': 3 t^a br 2^3^:

t^. s"g'a3tiss Fxrz¢ ^sb'e8 ta i^e ysYG ^.,..:.ae.^r :.kw? sa.a. sad Sv^s Gs!"dua ;a-ly er ^.. gxs srd kFrx^a o-s x ale EnYa L:rn m^ Fram
E az3^ araR^en N,• F.zcrze wu zo^ ztn_ra +„s s^rs.:r: :h.crcaC w^tr,^ :^ssaa i. ^ae.^ Scrz K,mE :n >:«h xn.rm n! strePa. ^ s•w3 ¢^sg
E ?!15 .s^-. a F+^.1s ^k3[:?-zzed.1^. ^:k ^rzsuisas vr s:.^:.h ses-,c>r, Le^ez eFv S gxY ,c mr3 ^ n. ls^ss r,sa:q' Sg +^^x %d^n ..i.®p3.F'¢r`
' y^z {.a xe a:a eh. ra.b'rrr s>: aues uzrrG'^s e t 7es.te, u:c;+ -a»:^a: s Sc zacc rs. Jsts :^ ay£ fv^i 4zpu irz^ asnd s1Y^ 5!^ o^ afvaeh

i>er3> o b :+u ^ G u 7 srtlc fiz. -r ^:>" e^e W.,.^r>; L1 s'csr.Cr t.^a z-;r+ut.`v q .n;z3 :F -+Sl. h.: >zx. za ^tsr8 mt' 7Fsa sarlnca bC c3:¢
'^P^+SFS^R Ki ^ S^haFR^ -'ai_a S fr % ZtGt x G- 7 iK +:S^r4 G xt Ltd :G J.CSi5x ^ Ll.r ^3"S^jldyL̀ e^ .^JGS q.'3Sl:alF Q6I.^5ffi^:^lF4F3la$fF^q
3L.1 aa9^dt6i{FS taix i.Y.a psR'k . a{aPt bqx x;qevr ^g• (^ k̀xt 'v •t xtq . ::w.ra. ><i ^ta-- tA ..t#e6.!Fis yjyjEi 4q ]S^peCl, qFgktr; 2aSF
tirm x ad st^'^, fl6'aca t:sw.n cv" w xsa ;•:?,Y. chrr. t7apsix r,r:?.aX<d.:a ctaF uaea8s>. PF.a# acks.,cucFFtsysaE b:e^¢ seSa(^^ cke uassga.r3{".g{3.

'. b,.. ^- ^X I ,a a at ^:;a-3+,$$t .br sssa;s xg., - .

^ :sd 'ai:d t ^kcc^l^d^d ^ sha Ysss^ifie c^•: • ^ ^^^ ^D^ ^^ ^^A& i^F^E^FAfiIS^d

Qtt jr U . Osn xYS3

2R? u 4ab cIy ^° } ^ ^ms^' e^.^
A. Q"^ S retny

- ŝ^^K'̂ ^C{^sdr • ^ '^'^ .

• a;;y1^^3tA#{^Fd°A^9f$8t^35^^4dDC3^` ..

SL'A:"V^1ya^Pr •
r.i.

.&s£aram!n p MsmaTg M6lie. tiss WARIM".:

- ^?'Y4 n. . ., gcEag rua'Spaias.fi
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Exhsb'"A"
AtEecha4 to en eroaes ^S iiORTS ,

d aa$e a pert oY: thet ®erta3.n A3]. atid Cao 7atsa by and bst

40ALCtlP.E(BCATZORe Laaaor> md C. 8. BBOffir Isasse, dufisd Te4uacY 16: 9984v

cw!%ittj the .fol7owi^ de9ox3bad lwdse to stit;
lrchar Townsbip. Harx'xson Cossnty; atata os ^c

ract Date Vol, P^. Ytes: Surfaee 0a;

Ac^res Gr' a^ . ; 913°43 13 167 3^ i I, TabaGChi
i9.5B Merie T 8olitho .a "

Z 128.48 " 8-18-43 " 96
j. i0:0®:a. ` „ , w F

26 .Y8 " " n s
5 19.64 97 D Gree.n i H.Por
6. 155, 42 T C a'Heleia Car

7: SS,85. w w „ ^ D Green i B.P.os

g 77'.00 " ,, w
a 15r00 ^.lap 4-14.45 116 395, Nacco„
}D 60.00 O:t°way 'F. 7-30-48 124 523 "
1. i 13. 37 elarera'ce C FaY 112 438 "" w12 1C:.53 ;,euka E^'rbshwate= 5-3-43

13 17.76 6-28-83 585 6eo 'Vale3ko
1.6

60.00 Ralph S $albxaSth 8-24-+t4 115 8
15 fi-19-q3 122 'S39 ^acco $ ic°rb.71.80 Jesse S $all • w
16 27.28 113 468 0 8 &^ ^ Coxba
1S 5T,;47 Aay V 6trauabauqh 9-7g43

19 0_56 5-23-42 110 531 .G $ 6,8 D,Corb
95.71 C1eve Nines 10-14-43 113 480 Qa}e1ey A HEnni

21 22,46 ° Aakley R$tTnis 112 620 ?iacob
22 20..39 B Fraa+k Thamgs®at 7-2-43 "

s3 ht 9-30-46 119 520
g;,34.. Frank W9 11-25-41 ' 110 20

?.^ 165, 29 Robt 7. rtontigamezY ° .
^^ 123.39 Jiufivs Ga3bra3th 12-31-41 110 51 "
26 65.43 J A T7aorapson stal 10-9p43 113 454 William Chmpbe

27 9.93 w 5-23-42 110 531 pFilliam Gaibs.e
29 ;0.21 Cleve Ssnes ,.A w " 22aGCO .

2? 10:7:16 7-•6-42 " 629
3+y 79-00 Frank t4ontgomerY 113 85 Jewekt 5portsx
g? 3.29 J A ThoS`pSon etal 8-s1a-43 ga^ers C1ub

w " " w32 ia, 32
95.'7fl 111 233"' 3ohn CwArbaugh 6-16-4Z .w

34 1s,OO
p"35 5'2_ 6 i ^ " F C3 arence

36 yt. gl 134 Ttacco"
79.13. C F Tho^npson " " .

33
,q 13,54

R^ •161,^0 dacob F Mat'te'rn 4-26^as 116 44z Frank E Dvssa
r.2 6.9¢ ff'rank ttantgome%y 7-6-42 110 629 NaeeoR

4.56 " g-17-^43 17:3 85 ,
^4 33.36 J it Thompsen 8r6_43 111 136

62..0.0 J At Thompson 4 30-48 123 504 7ay G Carson
19.03 Pgh:-. Co"n.°{:oal w w .

47 50, 00
yF" 67,75 7..21-44 12,5 50'
4 65-03 ^7otsn G. Wor3.sy T4aceo
gn 27,75 ° w 4-•30=48 123 504 Zdwgn E Mil1^
5:7 132,00 Pgh.'Gea. Coa1 ;, " 147 Max Edwards
52 55.99 Jtsbuxy Freshwatsr 4r30-48 5®4 Hacco"
a, ;4.D0 pqh, Cots, Coal
S. 36_18 w

3, Q33.,12 hcre,s Tatal 1984^
®igned P,= idaatltll^tim this,16th day oY Jaaausryr

NatTll A4^tIGAIi COAL O^^ATcy ---

cva ^^ e^s^599
HY: ata° b mote sx. Chas^n

Ct, ef^ 84cac'^ct'iya tez • ° .

Thomac A. Kraa, SecrexerY
essea
, -_• /IS !



AM)MWUN
Attarhad. $a amd aaa g: par6 ?art t8sat osr,cin i331 aucl Os.a Lees® by avaP boEwaaas
MM XMTH ABEM TD,S3A COAY. OMPUMXON, X$reaax9 asiai C. Xe 'SeckF
35. 1984, g,ad at:raatix® 3'anxargo- 31m 1944, earrvsx.img 1aer.Qe sitciata in Rrchvrs
CatimstaipP Uxrisoma Gartaee?tya Stats off Maiu,

i#;. ^etror^^3a^tsu^ ^ o^as ga^^^'^ t?eic 7eaaa ts^ ^^a bea^tsi^rg, gach ga:as
^re3^ s^ ^^ tr^ll a^^a t^ab ^^t ^5 dc a^r rasttw^s ^ ae &o the
960 aotas ^S$^ta^i ts ®s^ atx^a gaa r^^ ax °.r^l3zcg ^ag7. ^ad ^^ acras to axah
n£^ t^T3, snd sawt^.l.s raa^C b^ g^:i^ an ^b:a' s^a3r sg ^a^^gx c:rarcr^i .kisa°a'ts^ 1at
r^s^Saa t2aat taa®®e°s rigtatm 1x^ra^das^ acwt3z^x^ a efYaa$ aa '?.n btYah ^araaia53x^^
^rssg^, s̀ k adtisatim^ ®S ei^ er ^^ u. ^a^ ^ii t^as l^ aaal ^a^gba de lauadn
u^t2ss®d thscauri^ ^ b^aaed $3 in ^araas ^^acu7 wv'a ^3^u^ ^usm ^z1s xa $re
at.4t yexUwb4 oC tha ^®d ^s^aca^ ax sey ^e 3^r.1as^1 1n a g^^?ats'ut^ uzit or
.it., psbKndedp laovem, this Iaaee®ff, a3ial:c. nat 8srt}iaata it aep^aaB. drL.lSaig
®pparatiamn ai-e tsizsg aogduotad,w Ua 1su:su3 XCroseimaja Lv 3.apda usdtizmd tTieraaritPn,
and eaneb a"xa.tdmt aba.'9X, enat1,uus ta o^z1^ta"n thtEa laaaa Sri Sosea amd a3'ia4st
beyauseB its pr1maty tearm. wa lmg'as aatucll dsi.7^las^ coarations asa Eoaiug aaadactad
vJ.t6c no aaazs.tiut aS srixa ttiLu sz.iwkty i90 as^sacttti^ra daya i7cap Ua couT1O9.es
ni one van "a tlaa commencement p8 crb:li"no sr$ gsscther eean.

97. Lssta.$iaa cf dC1,l1aitas ats7z be datasadaae+d by tho,xettaqai nmsaat of the
partias UretoD 3eamxss; such bonmemt sEno3I. netb bounreaarsanably with3aa3:d;1y
Yaaaccr.

It;-^Ca^
$w ^ ,^ o_ z A na ^ z

aitaie^szsl ^s^^u s^mad®.-a g^.t-tcexaZ^^azu^a^^v^-^3-^ ^^
t^at-^Eca eeag^ airets aW ^s^¢ ^,r ^^ ^^-^ ^aa^ cba$ -^^

15. 11uesvithetmAimg any ®thas paori-a«a+a, p4 this laags &se the cuLtrary, it is
#pSSifisalZy, acvsdasattcise& and agss,asF by Leaeaa k3ea& La7eubr ^. no, aarfPas :zgtEre eta
aap- nf t9ea, Oove dn®esib^d Vzsgasezaa and t'bab Lessax 9+taU4is ec Lk'axaw al.l A£ tii4e
f®srcgming zxg3ats isnd pr3viIagaa eu3.y t® ttax asaCeai Lhat laeeabx ormns acrld has bho
rsq?roC to gs&mt t.h% aaa,2,.

19e 2;bsbee qxaxsamta tuae s,ti ws13: aomply aiKhsAy Sso aXl saffi`kxa.cgima, aasvItgaea
ased ne&ffix gnembsacce® af secerd a}p3faabia ga ths ai7; aTid gas hbxa4y laansd..

iosara 3tsashas TeaxzsY.to that at wtI2 i%kaemaLiy sM AaS.Zt Tsxmteaa Y,asae$, a6e
paat. nnA 73Wbubt diseakbsas nffjcSrxf augSe;naa., agaatab e3i;.i4.tba, sUs:aagmass
au3 t:szignu &sam and apinst asg aw$ al3. a;1afts, dammic8a, aesLwasy eacassa ®f
aettna, a•a3C®, tia2e&iLty; lasna or '440agaa iua;bxd3:ug ti:e avyamca caf daesidint the

aasae, ars'sasg fxm, bs et aazy roiay sa7.stlag ta &esx"'s failuse rc+a a"glp ori.tlx axMyr
jm3 aAB auc7c rzatzi.ctioas, sairlrsitsdas aa ctwpwb;4n::4sa.

E
Bioad i'ex' 'sdwa'bii'iaatiate this d-7 ai #amtu^ry> 19$4:

. '37Lk8S

^k C„ ^^Pt^
^^

' Rax^tntd ^=_ 19^ ^

®e^Qa^^^^R^ t4
Re^areind

MM A'®tiM AW'MA.'E CDAL GGU'ORA=t3Pt

49Ya8 Bax^aEEa .Fs., a^aaa usd

^Y 2?^rasaa A. iC®aa Ssexstazp

M: gaak. La.ais

..^^^, .. ..^.^ . . . . _ .._. _ . . .. ^ _ . _ _--. _ ,. ^ • __.. _
^^P . ,
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