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^ ^. r. , .._ .s#i. ^`;'^^ghbE'1"a LJt"rFti^td, Rt`+btill.^^r^.^`i.,^#.<;.L.^^,,r#I::.A,^

'sT` FotEce of their $pptW pursuant to R.C. 4901.S.^1R 4903^i3, and

R . C. 4706J.,e L1i tho SYin1'wmlv Co S.C'},{ b.Ac^^S. L;̂ x'^,. $.^^^C,^^}<i%ALg ^ ', ,̂ ^̂ ĉ3^. . Y- ^v^.^d orders of the Ola €̀:o Power 'M`ir.g
, . ^ ^ ^ .^^:,r.̂ xrn ^ i . N. . ^;;r . ^ ^^s^-•i^'.L-B^F., ^ N rtifi^:n^^^d to as the "Orders")K (1) Opanionv Order and

4.^3 ;4O.°u'v 28, 2T"" ;:'na`v on ^^^^d on ^^pt3m3.bS:3' 30, 2,013g (3) Entiy

Appe.U<intsa^^^ and were

r^.i,f rwuf,r^ :.F^ ^;s^s}.. ''^o. :2 •i.6 ^^ ^ ;^ of the^' ,^, ^^ "-:F^^ ^^ #FJ #x::F^ta ^r f il^:,^ their ^+^^^x: i fo .^ ua^'^

Op 'n3,>,,, ("'Ale- ard ^ . Nz t^^^u^4 3 0i. 2 + 2̀0 3 tc, R.C. 903. 10. The otders are

Wt ^#wfi-d alid ^W').V:.,,onabk in 0 least the fDlao^^^g respects:

1> Ewca:.asc JU . 4928,664 °iol^.^es the Cotn'M^^eu C1,91130 ofu":C ^..^`>So

th;; 113^;ard ia^p3 ^^^ofly on that sWWte in support 0^^^s find€^g that the

q^ w^'.^s:n`^x°`^':^ i^„r^#^, ^'Fb~^,Fx^* R^7'oj^-r S5.`>'V+,°3 the -'^.^1ub,iic nor,ti,,,"
^•y y.^, ^^?^^4z ..

R. The ?mpF opv.fl 'y ba^od discovery ^ud excluded ^idence coF,c,.rw^^ draffi

;.l"C"ha#Ylpa.gn: ^^^^ne'^ ap^Ai-a^imn for the ^^^^e C^App^^atlon!°) and ^ralks of

. . . `34D € + p s.5^^^^S^i R ^5
d3fE on

0
bi:^v4l+,^.. . .. . ' %,..v y'b fii ^^,$„°^.'^

111. TN: Board exo€3;^i•d`d. ^ y i£.oence r'^lboW4 sustained to direct

i $Bn?'14F$ ^ o13 n lon- about, prc'^ ,T.tiA discovery ofs and q'af sheC"

s^^o ^.i^:^ ^^ ^.'ce F ^ h^^^:^, w^if^e„ ^^ safety hazards ^^^ as b1^^^

thr=b ;vo blade shear, blade defects, ice throw, fire, noise, and shadow flicker posed

by ; ixid xnctuld;rig but not limited to ^^^rm. ati0n about such health,

=;nd u.̂fc.ty problems at existing wind projects. The Board f.rthez erred

by ^ ^ ^ ing €-baL testimony and evidence sought or offered by Ap^eUants about

w-'U`aRvy =6 hazards caused by pmviously oper€^,te z1 -,,.,a^d turbine

^
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:'imfl'ar io..:W rarW:y"..4;;'^d 16r tfilt ilE:L £'t.^t;ti ^

nf3t."<t I 'va'd fi:-^ C3I v4'^zs1;3 ad.27:M1^s'zg and on

Cl =h^nYas'-Y^s azd ^^oard Staffs testimony and eviden:^e aboutthe

m-rOre of . tho^ tur^^^e models.

T3%, Thu B; s<:r evic^ence aboPat^ sustained objections to croso-

"Xi:13$n;",;::mn :S'., aud of; threats to hw#;`, safety, welfare,

. .., .
.'bat^ ^^s-nd by .. ^ti^„ ^^^^i Ca^^5^a z

.. . . l. t 5'r£'tit. -ffifilm.ny i.ii'' .̂-^'ek %^. recor£AFaboti^t pr4i^%oo'yed 5^^,'^,4 ^-,ii'.1.

b,_ vr^Aaw,^^;P LL' to ^:h^ap^.p '4NI ^,d for use i^. the Champaign Wind ^^^,^^et.

I'hc 110x...d erred by ^mv,,m,f;r^^ discovery and testimony ^^^^^ the nature and

on,k,nAw o# Ole;;', roc.oxds that t3rvunergy LLC and Champaign Wind had

F;411 ^' a:f;

sl . he Ixx:1d h<iS fi?:,Ot' to :<oLW ffisYt:,° aor the Wi3:1{.G `.wb3E:,-w ^.^3.at

pw^;;a 4h:.° hca . €4w xw. ^ r, zs^idi pn.7^,erfu^^ oln^iebs^ring revi^.^^.^ts. in ^ddi&icng the

Or&n;^ on ^`^^ ^^ Champaign Wind Prqj^^^ are ^rroneous,

rt;lxed o.:^ the Leq m^^c to osti eNis:^ the ^^ckgromd sound level

ii1^Oa;.^. 43fah4^ L9.01 hAl: i£yr (B) allowed tk,.'^e P: 0M .yc'^; ^^+ i^^.^'^;r^s^'- a noise

tevel of 44 dflM oin homes, even though the Board ad^.Enit^ that adverse

C.410'as o,;z ^^r m.axt.ng, -t 40 dBnA} (C) failed to adequately model and eva1uate ihe

h::^mlfill of 4hw w;.nd lir0ject'^ low frequency noise and failed to establish anoase

Hrnii f^r h.w ilequency noises (D) reH^^ on -tmt°^^iab^e hearsay testimony about the lack

of n0^se, c€^^^^^^^ at ^^her Ohio -Mnd energy facilities, even Whil:^ ^^^lud^^ testimony

-v Apl,nIan^s about no^^^ ^^rnpia.ints at one of ^^^c facilities; (F denied

4
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ApN^ Î I'an; :^o s^J;1. E) s4R^^^ .,. e.^^. ^^;€^^^.^:^ rec0a^. to cOn f^y;:;r {^i<ad^^ about a ^.^ozt,

I€c cos)u4#:aIon uf the Board's hearin& on the adxVerse effects of wind

a ^^iw, <`aj;e^ to i n;.N^eadequa€e iiiform^tion. about expected nois~u..

'.€ ^^fzst.',.c}; ,, of OAC 4-906-1.7-08(A)(^)(b)g and (^) allowed the

s]i`̂,,,°i:v ;.^:^c^: `s`^':31;.+, `,i^: :A;^ `^^'.^" i^ '^+.i u ^^9`.. ^:$Y.33.^, o:,^.

° L'. s$bf7a ,^; th#:is 3tn.s°°a1czno or d.c, benns^.^,;:1@{ : i:;£ °̂ ofthe#r ^and>:

vi

. . +i 4`•^x/!.;-SS.«5 ^^',S.>.4<_ i.4.^L`3;.C 2S^ 7'.^n^^ `^.53^i.t~WS^i,p/ Q:AY. % 2cY.{^^.^'.^# Cf /. /y} ^4S .. )' h-^^ LSS:<o/!:^+^ 'LiL^.irc

dxu^^ge o :ao,^Anx44capr;tsag neighbors and the ^^^^iv, ftom :^lade shear/throw, ice

:;;rv:^;, Aaec^^. ^^^i^:^^:^^. :^cti^ ^, v isual ^^^^. dw,foa^ of the landscape, and tli^

^^iAT

^ ^^^ ^^eq,€atw t0 en,-,uret,^ebealvh, s^,,.,^^^ and

^. , . , o a^^ t
"j ^3:'-^.^5e#.I'cg of +.w^^^s.,^ ncifsd

g
c^:^+^x"r and €&t^'>".' nl vlol+,'ip::iPn o.^^^

TI-=dN, Qz,If:fi.a°zor.: odiene-, ir, F-Cs § 4906o10(A)^2^^ (3) and (6).

Wind to ^^pport its z4-^ph'cation with the ^^^^mony of

^^tn-I4e"C., pos,^c,a:;^.Y^g, knowledge and exp^^^ in ^^^ sufSj^^^ mattas

<adeuoss'M .,^; the ^.^;p^€o%ryzor,„, ^:}^o Board ia~^h^:^Cpr;^^^ ed^^^od w€^ rwlhwe upo;-^

Ch;rnpaign WiwkWs ."xPPAkw7mi. :xrx^ If: ttstiman.^ of unqual.^fied witaesses as

t:^^ ^^^rd held ^-;,p;^^laats to a ^^^^ standard for

a^€d ^^^^ence, thereby creating an evidentiary double

sta€^d-ard 5^ ^^ ^^^11r^g ^e^ona .`^^^^ and violative of paoced^at due ^^o^ss.

N-A,ci,m:sr; t €b^ ^^oud erred by issuing the Orders in reliance ^.^ the

inadnzx^^iWIo pC'stxTn^^^ and A^^^^^tion whea^ it should ^^^ denied the

duo to ^harnpaigra Wi.kd's failure to sustain its kurden. of prooLe under

5
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l$t'"':r"° p$^.^343t:^:s`.^z;. j% f-̀ ie..Y'. ssb^4^. , . ^ by the

iEl:dI Appl%fat.o'"3.>

;;;.ll. T Bc3ar;:z i.aQT.;r i a 1ao4€a° to. :̂ uppott ^s ^'i^^^^ that the Champaign

wiad Prp;e£;t vvill sE': d^, the public i.s,..^.r^:„:st, and necessity. The

Boer,"' ns^Ip^'Erp, ny o: in the Application ai^.j ia Ch=p^igli

4L^^^^:? ^^^bn.wnv abi rl:t the G:r^d bx^ ^^.^.. 7^l:^ +. f Yb^ ,e. ^,.^. , +in^^ • aa^gn

wi{^.E.^ Y1Toj':Ct . ,co^:ku3 ; a z^itness with the mqi.a^^^^ kno^^^^^e and

Mo^-s,~over7 the Board did not re€^^^ Champaign

q,:;m#^^5 and ^va^uvtc, RIic. &^.^r^:ental social and economic

of %£,Wct, nor did fte Board co. s_ der €^^^^ effects.

Ac. co=.•c^in;;ly, r"xp^^^^faras neq:;ow4 tbat ^^- Cu•.:.^ remand the Orders to the Olut^ Power Siting

... n^^^ChC4h YVY{.{5^. ffi:nli.5.i.i.^^!Ao2;s to k-o:-:-4/i/t 1,t5.¢ ).4A.i.x+a4LL'k'd SL1.'}.cii$,.

ra ,

^c r . . .. .. ...

e^.A. ^
^{ ( y+ ^^{y^ yz

of Rj,^..'^.'^^<t$C^S.

V aa.^ey ^ W.^Jkvr, LLC
1:r2 ^^-.thv.ro c, ds B lwtd.7 Suite C-l

OH 4^32-35

Emaiz; ,^vgq*bgy`^^Z'^ nj-ker.^^^

^^^^oj^-i;:;r A e Walker (004006)
Van K1ey & Walker, LLC
137 North ^^ street, Suite 316
Dayt^^^, GH 45402a1772
Tt^lepjhone. (937) 226-9000

(937) 226-9002
En-.^^^ vvy^ &oa^

^^^ s^-,I for Ap^^flants
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^ . .. ^ . .. ^ ^ . .. a 9;.k^ J £ Al 5 . OF t^'^,yF°r¢^k"^*d'•Y'^`2 .. .. . . ^. . . . .. . .

2013, ^^ ^./4r^^ x̂ yg.^^`the foregoing ^°1^ppe Til^QyEy{S^ XSiA'

Cha .;` U 0 and the Ohio Power Siting BfSard, Todd

m hz^ ot ^ -sc^o a¢ 1$0East Broad ^fvet, Coa^r^bus} OH43215, andup€^^ the

}^ b o4)qi.'"'£l 'aE#.d p^m}„`.si.3f4 .$"'d U. "^. f GX̂ o-l^i^.^, #'=.S

Vor^-, Se,,wLr, and l?eas' II:r=.
52 Gay, sl;.u ,i
P.O. Box 100;

(.)hi<; 432 _.5

A?^^^4'mi`.'^Nl

3.80 B;.eSit, 3.Sroi,3.t &:.`"v'4:t.. 9di E"A3vr

C,^Dx^LY:ii^ ^^`1;;.€, , ws
> z^

x3bil^p B, silx'n^ag
"i-hos^.ps^; D ^•^^^w ^,^ t'
^ g^^ £> < x^4? : r ^ ^^ 170 0

._.:.^..^.,...^.^ .. .

San;^: Bloom a zn&'son
(.lme3' jj.

.Iv:'Sl^hC432^CTd ^^ ^.Jt4`3.6^f^Cr^.C°^••4 Â.^^ .^z^ s ,.. ^c. ^^̂ e :

30
ry{

,^ q i3roa^a
v ^:.^- s..q

... . 3:. +'^'ig .:F

"wh:mb}:m j 011'T 43i 15
^^^^f^r^`yS^ ^4^rg$'°"a'`$^.^1

r'.:iF#^^ -
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The Ohio Power Siting Board (Board), coming now to consider the above-entitled
matter, having appointed administrative law judges (ALJs) to conduct the hearings,
having reviewed the exhibits introduced into evidence in this matter, and being otherwise
fixl.l.y advised, hereby issues its opinion, order, and certificate in this case, as required by
Section 4906.20, Revised Code.

APPE CES:

Vorys, Sater, Seymour, and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, Michael J. Settineri, Miranda R. Leppla, and Gretchen Petrucci, 52 East Gay
Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of Champaign Wind, LLC.

Mike Dewine, Ohio Attorney General, by William L. Wright, Section Chief, and
Werner L. Margard, Stephen A. Reilly, and Devin D. Parram, Assistant Attorneys General,
Public Utilities Section, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215-3793, and
by Summer J. Koladin Plantz and Sarah Bloom Anderson, Assistant Attorneys General,
Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio
43215, on behalf of the Staff of the Board.

Van Kley & Walker, LLC, by Jack A. Van Kley, 132 Northwood Boulevard, Suite
C-1, Columbus, Ohio 43235, and Christopher A. Walker, 137 North Main Street, Suite 316,
Dayton, Ohio 45402, and on behalf of Union Neighbors United, Inc., Robert and Diane
McConnell, and Julia F. Johnson.

Nick Selvaggio, Champaign County Prosecuting Attorney, and Jane Napier,
Assistant Prosecuting Attorney, 200 North Main Street, Urbana, Ohio 43078, on behalf of
The Board of Commissioners of Champaign County and the Boards of Trustees of the
Townships of Goshen, Union, and Urbana.

Chad Endsley and Leah Ci-rtis, Ohio Farm Bureau Federation, 280 North High
Street, Columbus, Ohio 43218-2382, on behalf of the Ohio Farm Bureau Federation.

Gil Weithman, Urbana City Law Director, and Breanne Parcels, Staff Attorney, 205
South Main Street, Urbana, Ohio 43078, on behalf of the City of Urbana.

Thompson Hine, LLP, by Philip B. Sineneng, Kurt P. Helfrich, and Ann B. Zallocco,
41 South High Street, Suite 1700, Columbus, Ohio 43215-6101, on behalf of Pioneer Rural
Electric Cooperative, Inc.
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OPINION:

I. S ARY OF THE PROCEEDINGS

-2-

All proceedings before the Board are conducted according to the provisions of
Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (O.A.C.).

On January 6, 2012, Champaign Wind LLC (Champaign or Applicant), a wholly-
owned subsidiary of EverPower Wind Holdings, Inc. (EverPower), filed a copy of the
notice regarding an application for a certificate of environrnental compatibility and public
need (certificate) that it intended to file for the construction of electricity generating wind
turbines and electrical substations to be located in Champaign County, Ohio, and that a
public informational meeting would be held on January 24, 2012. The public informational
meeting was held, as scheduled, on January 24, 2012.

The ALjs granted motions to intervene filed by the following: Diane McConnell,
Robert McConnell, julia Johnson, and Union Neighbors United, Inc. (collectively, UNU);
the Ohio Farm Bureau Federation (Farm Federation); the Board of Commissioners of
Champaign County, Ohio, and the Boards of Trustees of the Townships of Union, Urbana,
and Goshen (collectively, County/Townships); the City of Urbana (Urbana); and the
Pioneer Rural Electric Cooperative (Pioneer).

On May 9, 2012, Applicant filed a motion for waivers of various aspects of Chapter
4906-17, O.A.C., and the one-year notice period requirement contained in Section
4906.06(A)(6), Revised Code.1 Staff filed a response indicating that it did riot object to
Applicant's waiver re.quests on May 17, 2012. UNU fil.ed a memorandum contra
Applicant's request for a waiver of Section 4906.06(A), Revised Code. By entry issued
August 2, 2012, the ALJ granted Champaign's request for waiver of the one-year notice
period required by -Section 4906.06(A)(6), Revised Code; the requirement that Applicant
provide certain cross-sectional views and locations of borings, pursuant to Rule 4906-17-
05(A)(4), O.A.C.; and the requirement -that Applicant submit a map of the proposed
electric power generating site showing the grade elevations where modified during
construction pursuant to Rule 4906-17-05(B)(2)(h), O.A.C.

Champaign filed its application on May 15, 2012, for a certificate of environmental
compatibility to construct a wind-powered electric generation facility in Champaign
County, Ohio. The proposed project (Buckeye Wind II) consists of up to 56 wind turbine
generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers, to
be located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,

A Section 4906.06(A)(6), Revised Code, was modified by the General Assembly, effective September 10,
2012, to no longer require a one-year notice period.
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Union, Urbana, and Wayne Townships, in Champaign County, Ohio. The Board notes
that the proposed project is adjacent to another wind project that has already been
certificated in In re Application of Buckeye Wind, LLC, Case No. 08-666-EL-BGN (Buckeye
Wind I), Opinion, Order, and Certificate (March 22, 2010).

By letter dated July 13,2012, the Board notified Champaign that its application had
been found to comply with Rule 4906-1, et seq., O.A.C. On July 20,2012, Champaign filed
a certificate of service of its accepted and complete application, in accordance with the
requirements of Rule 4906-5-06, O.A.C.

By entry issued on August 2, 2012, the ALJ established a procedural schedule
providing that the local public hearing would be held on October 25, 2012, at Triad High
School Auditeria, 8099 Brush Lake Road, North Lewisburg, Ohio 43060, and the
adjudicatory hearing would commence on November 8, 2012, at the offices of the Public
Utilities Commission of Ohio in Columbus, Ohio. The August 2, 2012, entry also directed
Champaign to publish notice in accordance with Rule 4906-5-08, O.A.C. Notice of the
application was published in the Urbana Daily Citizen, a newspaper of general circulation
in Champaign County. Champaign filed proof of publication of the first notice on
September 13, 2012, and proof of publication of the second notice on November 6, 2012.

All of the parties, including the Board's Staff (Staff), conducted significant discovery
and, on October 10, 2012, Staff filed a report of its investigation of the proposed facility
(Staff Report).

The local public hearing was held, as scheduled, on October 25, 2012. The
adjudicatory hearing commenced, as scheduled, on November 8, 2012. Initial testimony
concluded on November 28, 2012. Rebuttal testimony was heard on December 6, 2012. At
the hearing, Champaign presented ten witnesses, UNU presented six witnesses, the
County/Townships presented four witnesses, the Farm Federation presented one witness,
Pioneer presented one witness, Urbana presented five witnesses, and Staff presented eight
witnesses. Champaign also presented one witness on rebuttal. Additionally, 122 exhibits
were marked and 3,010 pages of testimony were transcribed.

Initial briefs were filed on January 16, 2013, by Champaign, Staff, UNU, the
County/Townships, and Urbana. On January 28, 2013, reply briefs were filed by
Champaign, Staff, UNU, the County/Townships, and Urbana.

H. PROPOSED FACILITY

According to the application, Champaign proposes to construct up to 56 wind
turbine generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers
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located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,
Union, Urbana, and Wayne Townships in Champaign County, Ohio (Co. Ex. 1 at 2).

In its application, Champaign proposes to install one of six models2 of turbines: the
REpower MM100, REpower MlVI92, Nordex N100, Gamesa G97, General Electric (GE)100,
or GE103. Champaign explains that, because construction is not scheduled to begin until
2013, and, due to changing market factors such as availability and cost, a specific turbine
model could not be selected at the time the application was submitted. The six turbines
under consideration have nameplate capacity ratings ranging from 1.6 to 2.5 megawatts
(MW). Champaign expects a capacity factor ranging from 30 to 35 percent. Additionally,
Champaign.estunates that the proposed wind facility will have a total generating capacity
of 89.6 to 140 MW. The hub heights for the turbines will range from 98.5 to 100 meters
(323 to 328 feet), with a rotor diameter ranging from 92.5 to 103 meters (303 to 338 feet);
therefore, the total height of the turbines will range from 146 to 150 meters (479 to 492
feet), with the blade tip in its highest position. (Co. Ex. 1 at 10-11.)

The application proposes that the electric substation would be located in the town
of Union, adjacent to the existing Urbana Mechanicsburg-Darby transmission line and wzll
transmit power carried by the 34.5 kilovolt (kV) collection lines serving the wind faci.lity.
Champaign also proposes an operations and maintenance building to accommodate
operations personnel, equipment, materials, and parking. Applicant expects to purchase
or lease an existing structure in the project vicinity for the operations and maintenance
building, but asserts that, if Applicant must construct a building, it would not exceed 6,000
square feet and would be designed to resemble an agricultural building. (Co. Ex. 1 at 15.)

The application further proposes the construction of new or improved roads to
provide access to the facility, expected to be about 25 miles of private access roads.
Further, Applicant expects the use of three temporary construction staging areas, to be
located on private leased land, in order to accommodate material and equipment storage,
parking for construction workers, and construction trailers. In total, the application states
that the staging areas will not exceed 23 acres. Finally, according to the application,
Champaign plans to commence construction in 2013 and place the facility in service in late
2013.. (Co. Ex. 1 at 14-16.)

2 Although the application originally identafied seven models under consideration, on October 1, 2012,
prior to commencement of the hearing, Champaign filed correspondence in the docket indicating that
the Vestas V100 model was no longer under consideration.
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III. PROCEDURAL PROCESS
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Pursuant to Section 4906.04, Revised Code, a certificate issued by the Board is
required prior to the commencement of construction of a major utility. Section 4906.04,
Revised Code, further provides that a certificate may only be issued pursuant to Chapter
4906, Revised Code. An application for a certificate is required to be filed with the Board
and a copy of the application must be served on the chief executive officer of each
municipal corporation and county, as well as the head of each public agency charged with
environmental protection or land use planning in the area in which the facility is proposed
to be located. Section 4906.06(B), Revised Code. Further, public notice of such an
application is required to be given to persons residing in the municipal corporations and
counties in which the facility is proposed to be located by newspaper publication. Section
4906.06(C), Revised Code. Upon receipt of an application in compliance with Section
4906.06, Revised Code, the Board is required to schedule a public hearing within a certain
time frame and the chairperson is required to cause the application to be investigated and
a report submitted to the board, applicant, and any person upon request, in accordance
with Section 4906.07(A) and 4906.07(C), Revised Code. Additionally, Section 4906.02,
Revised Code, governs the organization of the Board and provides that the chairperson
may assign or transfer duties among the Board's Staff, with the exception of the authority
to grant certificates pursuant to Section 4906.10, Revised Code. In accordance with
Chapter 4906, Revised Code, the Board promulgated rules in Chapter 4906-17, O.A.C.,
regarding wind-powered electric generation facilities and associated facilities.

Notably, Chapter 4906, Revised Code, provides that a number of these provisions
are also applicable to applications for an amendment of a certificate (amendment
applications). Section 4906.06(E), Revised Code, provides that amendment applications
should be in the form and contain information prescribed by the Board and that notice of
an amendment application shall be given as required for axi application in Section
4906.06(B) and 4906.06(C), Revised Code. Additionally, Section 4906.07(B), Revised Code,
provides that the Board must hold a hearing on an amendment application if the proposed
change would result in a material increase in any environmental impact3 of the facility or
substantial change in the location of any portion of the facility not provided for as an
alternate in the original application. Rule 4906-5-10(B), O.A.C., pertaining to amendment
applications provides, in pertinent part:

(B) Applications for amendments to certificates shall be submitted
in the same manner as if they were applications for a certificate,

3 The Board notes that. envzronmental impact includes, but is not limited to, the following factors:
demograpizics, land use, cultural and archaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and seismology,
water supplies, pipeline protection, blade shear, high winds, ice throw, noise, shadow flicker,
communications, and decommissioning.
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unless such amendment falls under a letter of notification or
construction notice pursuant to the appendices to rule 4906-1-
01 of the Administrative Code.

(1) The board staff shall review applications for amendments to
certificates pursuant to rule 4906-5-05 of the Administrative
Code and make appropriate recommendations to the board
and the adininistrative law judge.

(a) If the board, its executive director, or the
administrative law judge determines that the
. proposed change in the certified facility would
result in any significant adverse environmental
impact of the certified facility or a substantial
change in the location of all or a portion of such
certified facility other than as provided in the
alternates set forth in the application, then a
hearing shall be held in the same manner as a
hearing is held on a certificate application.

(b) If the board, its executive director, or the
administrative law judge determines that a
hearing is not required, as defined in paragraph
(B)(1)(a) of this rule, the applicant shall be
directed to take such steps as are necessary to
notify all parties of that determination.

-6-

For examples of cases where the Board has considered amendment applications, see In the
Matter of the Application of Rolling Hills Generating, LLC, to Amend its Certificate, Case No.12-
1669-EL-B(;A, Entry. (Jan. 16, 2013); In the Matter ®f the Application of Hog Creek Wind Farm,
LLC, for a Second Amendment, Case No. 11-5542-EL-BGA, Order on Certificate Am.endment
(Nov. 28, 2011); In the Matter of the Application of Blue Creek Wind Farm, LLC, for a Second
Amendment, Case No. 11-3644-EL-BGA, Order on Certificate Amendment (Nov. 28, 2011);
In the Matter of the Application of Hardin Wind Energy LLC for an Amendment, Case No. 11-
3446-EL-BGA, Order on Cert.ificate Amendment (Aug. 29, 2011).

IV. C=FICA1ION CRITERIA

Pursuant to Section 4906.10(A), Revised Code, the Board shall not grant a certificate
for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the Board, unless it finds and determines all of the following:
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(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transrnission line.

(2) The nature of the probable environmental impact.

(3) The faci.lity represents the minimum adverse environmental

impact, considering the state of available technology and the

nature and econoznics of the various alternatives, and other
pertinent considerations.

(4) In the case of an electric transmission line, or generating
facility, such facility is consistent with regional plans for
expansion of the electric power grid of the electric systems
serving this state and interconnected utility systems and that
the facility w%ll serve the interests of electric system economy
and reliability.

(5) The facility wvill comply with Chapters 3704, 3734, and 6111,
Revised Code, and all rules and standards adopted under those
chapters and under Sections 1501.33, 1501.34, and 4561.32,
Revised Code.

(6) The facility will serve the public interest, convenience, and
necessity.

(7) The impact of the facility on the viability as agricultural land of
any land in an existing agricultural district established under
Chapter 929, Revised Code, that is located within. the site and
alternate site of the proposed major facility.

(8) The facility incorporates maximum feasible water conservation
practices as determined by the Board, considering available
technology and the nature and economics of various
alternatives.

The record in this case addresses all of the above-required criteria.

V. PROCEDURAL ISSUES

A. Sub oenas

_7_

7n. its initial post-hearing brief, IJNLJ asserts that the ALJs erroneously denied
UNU's attempt to obtain information about other wind projects' noise lizni.tations, shadow
flicker complaints, and blade shear or blade throw incidents. IJNZJ argues that the ALJs
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should not have granted motions to quash LJNTJ's subpoenas for neighbors' noise
complaints and other records pertinent to turbine noise. Similarly, UNU states that its
attempt to obtain meaningful information about Champaign's 30 hour per year shadow
flicker limit was proper, and notes that even Champaign's witness testified that shadow
fficker limitations are relevant for this proceedin.g. Finally, LTNU opines that the ALjs
wrongfully quashed ZJNTI's subpoenas for records about blade shear incidents, including
travel distances of the blade pieces. (UNLT Br. at 28, 42, 47, 57.)

Champaign counters that the ALJs properly determined that UNU's subpoenas of
General Electric, EDP Renewables, and Gamesa were overbroad and sought information
unrelated to the proceeding. Champaign states that the ALJs' ruling regarding LJNU's
subpoenas should be affirmed. (Co. Br. at 41.)

The Board finds that UNU's request is. improper and should be denied. UNU's
assertion that the ALjs prevented UN[J from obtaining any relevant information on noise
limitations is erroneous and misleading, as the ALJs did not quash L1NU's request for
noise information for turbine models that are being considered in the application. (Oct. 22,
2012, ALJ Entry at 11-12). Regarding UNU's subpoenas to obtain shadow flicker
complaints, the Board also affirms the ALjs' decision to quash parts of tTNU's subpoenas.
The subpoenas filed by UNU requested the following:

All studies, reports, and other documents relating to adverse
effects caused or potentially caused by wind turbines on
humans, wildlife, aviation, property values, or the environment
through noise, shadow flicker, blade throw, blade icing,
wildlife collisions with turbines, or other effects. All
documents relating to any complaints that wind turbines have
caused the forgoing effects.

(UNU Subpoenas filed Sept. 28, 2012.) The request for information relating to shadow
flicker complaints was extraordinarily overbroad and the Board concurs with the ALJs that
it would be unreasonable to force a nonparty to expend its time and resources toward a
request that is unlimited in scope. The unreasonableness of the request is further
compounded by UNU's own admission that it could refine the scope of its requests,
including narrowing the subject matter and the types of documents to be produced (iJNU
Oct. 15, 2012, Memorandum Contra Motion to Quash at 15-16). Despite UNU's offer to
subpoenaed entities to narrow the scope of its requests, UNU never filed an amended or
revised subpoena, therefore, we affirm the ALJs' decision to quash LTNU's overly broad
subpoena of all items that relate to shadow flicker complaints.

Finally, we affirm the ALJs' decision quashing subpoena matters relating to blade
shear incidents for similar reasons. In its subpoenas, UNU sought "all studies, reports,
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and other documents relating to the distance turbine blades can fly when released from
wind turbines." (UNU Subpoenas filed Sept. 2$, 2012.) Again, this request is overly broad
and not focused on obtaining information that could. be admissible before the Board.
Further, in its memorandum contra the motions to quash, UNU did not identify any
substantial need or undue hardship that would.occur absent the subpoenas being en.forced
to overcome the burden that would be imposed on entities that were not parties in this
proceeding. We do note that, while LJNU's request pertauiing to a blade shear incident at
a wind farm certificated by the Board was not overbroad because it identified a specific
zn.ci.dent at a specific time and place, the request related to turbine models that are not
under consideration in the proposed project before us. Accordingly, UNU's request that
the Board overturn the ALjs' determinations regarding UNU's subpoenas should be
denied.

B. Request to Reopen Proceeding - Blade Shear Ina.dents

UNU argues that the ALJs improperly sustained objections related to blade shear
incidents at the Timber Road II wind farm during the adjudicatory hearing.4 UNU requests
that the hearing be reopened to adrrut the evidence about the Timber Road 11 wind farm.
(I1NU Br. at 43.)

Champaign replies that the ALJs properly limited the details of Staff's investigation
of the Timber Road TI incident, and still per.mitted UNU to present evidence about the
blade shear incident with regard to appropriate setbacks. (Co. Reply Br. at 42.)

The Board affirms the ALjs' rulings and finds that UNU's questions regarding the
specific blade shear travel distances were outside the scope of the application before us.
The distance in which turbine blades traveled at a different wind farm with a turbine
model that is not under consideration in this proceeding is not a fact of consequence an
determining whether the proposed setbacks considered within the application at hand are
reasonable; thus, it is irrelevant. Furthermore, counsel for UNU was permitted to question
Staff's witness on how the Timber Road II blade shear inddent affected Staff's
deteranination of appropriate setbacks in the instant application. Therefore, we find
UNU's request to reopen the proceeding should be denied. (Tr. at 2570-2571.)

C. Reauest toReopen Proceedin,g - Caithness Database

In its initial brief, tJNL7 states that the ALJs wrongfully denied admission of the
Caithness database into the record, as well as UNU witness Palmer's testimony regarding
the database's accuracy. UNU adds that LTNU witness Palmer not only testified that the

4 Certificated in In the Matter of Paulding Wind Farm Il, LLC, Case No. 10-369-EL-BGN, Opinion and Order
(Nov. 18, 2010) (Timber Road II).

UNU Appx. 000020



12-160-EL-BGN _10_

database is accurate, but also verified much of the data within the database, indicating it
has probative value. UNU requests that the hearing be reopened to consider the database.
Champaign responds that the ALjs properly determined' that the evidence was
inadmissible hearsay from third parties; therefore, it was properly stricken. (UNU Br. at
44,48; Co. Reply Br. at 44-45.)

The Board finds that UNU's request to reopen the hearing should be denied. The
Caithness database .is an open, online forum, where information is obtained from
individuals who can add information, documents, and data into the database. However,
the database consists entirely of third party information, in which UNU witness Palmer
relied upon in creating his testimony. The website itself disclaims any accuracy of the
items contained within its database, and there was no possible way for either UNU
witness Palmer or the ALjs to independently verify who the author of the information was
and whether the information was reliable. The website itself serves to function in a similar
manner to other online forums, such as Wikipedia, where anyone can author or edit
content without peer review or qualitative analysis.5 Here, UNU witness Palmer, in
formulating his conclusions, relied on data and information that had not been shown to be
reliable, nor had the voluminous amounts of data contained within the database been
subject to peer review or analysis. Accordingly, we affirm the ALJs' rulings and find that
LTNiJ's request to reopen the hearing should be denied. (Tr. at 1350-1352,1356.)

D. P.e uest to Strike Blade Shear Testimon of ChaLn ai Wi.tnesses Shears
and Poore

UNU argues that the ALJs were inconsistent in their rulings and should not have
allowed Champaign to introduce testimony indicating that blade shear is rare.
Specifically, UNU notes that Champaign witness Shears was permitted to testify about
wind farm safety inridents and Champaign witness Poore was able to use statistics from
two PowerPoint presentations prepared by consultants in order to formulate his opinions
on- the wind industry. (UNU Br. at 44-45.)

Champaign points out that UNU actually elicited the evidence from Champaign
witness Poore about the industry's safety. Champaign notes that both witnesses presented
general statements based on personal knowledge and industry experience and, therefore,
their testimony is admissible and properly ind.uded in the record. (Co. Reply Br. at 44.)

The Board finds that the ALJs' rulings were not inconsistent by allowing testimony
of Champaign witnesses Poore and Shears into the record. First, the two PowerPoint
presentations, while hearsay, are admissible under the leamed treatise exception. Both

5 In the course of the adjudicatory hearing, the ALJs affirmed that references from Wikipedia are
inadmissible hearsay and cannot be admitted as a learned treatise (Tr. at 1021).
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presentations were relied upon by Champaign witness Poore in direct examination and
were established as a reliable authority, as both authors of the presentations were known
and their backgrounds were included. In addition, direct testimony questions about wind
turbine incidents directly pertain to personal knowledge the witnesses had from their own
experiences in the wind industry. Further, while UNU is critical of the inclusion of parts
of Champaign witness Shears' testimony in the record, the questions and answers directly
relate to his experience as the Chairman of the British Wind Energy Association and his 18
years of experience in the wind industry. However, we believe the sentence in Champaign
witness Shears' testimony, which provides "°[b]ut the operation of wind farms has far
fewer safety related incidents even on a proportional basis then other means of obtaining
energy such as the niining of coal or drilling for oil" is inadmissible hearsay, and no
exception applies. Accordingly, this sentence should be stricken from the record.
Accordingly, I3NU's request to strike certain testimony of Champaign witnesses Poore
and Shears relating to blade shear is granted, in part, and denied, in part as set forth
above. (Co. Reply Br. at 44; Co. Ex. 12 at 3.)

E. Draft Versions of Staff Report and Application

IJNU argues that an ALJ entry issued November 7, 2012, wrongfully denied its
motion to compel Champaign to produce correspondence and draft documents of the
proposed project application. TJNU contends that the documents may have led to the
discovery of relevant information and could have contained statements inconsistent with
the application. UNU requests that the Board remand the application to conduct further
discovery on the drafts of the application. (UNU Br. at 66-67.)

In addition, UNU states that the ALjs further erred in the adjudicatory hearing by
failing to admit drafts of the Staff Report. UNU opines that the ALJs wrongfully cited and
extended their ruling about the application's drafts to the draft of the Staff Report. UNU
believes that the draft of the Staff Report shows that Staff accepted all of Champaign's
recommendations at face value. Further, UNU argues that its right to discovery under
Section 4903.082, Revised Code, was violated. (LTNU Br. at 66-67.)

Champaign provides that it was appropriate for the ALjs to preclude admission of
a draft of the Staff Report and questioning on the draft because the draft was not relevant.
Further, Champaign points out that UNU was still able to make its point and asked Staff's
witness several questions about the draft. (Co. Reply Br. at 43; Tr. at 2554-2555, 2566.)

The Board finds that UNU's request to remand the application for further discovery
should be denied. While UNU is correct that Section 4903.082, Revised Code, provides
parties with ample rights of discovery, under Ohio Civ.R. 26(B)(1), these rights extend
only to matters that are relevant to the subject matter involved in the pending action. As
Section 4906.10, Revised Code, sets forth, the Board's responsibility is to render a decision
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upon the record either granting or denying the application as filed, or modifying and
granting the application. The sole consideration of the Board is on the application, as filed.
Accordingly, the admission of any drafts, whether it be an application or staff report, will
not make it more or less probable that Champaign's application meets or does not meet
the requirements of Section 4906.10, Revised Code. Therefore, UNU's requests to be
provided with drafts of the Staff Report and the application should be denied.

F. Adrnission of Application and Testimony of ChamRaign. Witnesses
Speerschneider and Crowell

In it§ initial brief, the County/Townships contend that intervenors were not
afforded due process at the adjudicatory hearing. The County/Townships argue that it
was improper for Champaign to use a corporate executive to sponsor Champaign's
application, and the ALJs wrongfully admitted the application into evidence despite
objections by several parties. Furthermore, the County/Townships allege that the ALJs
erroneously allowed Champaign witness Crowell to testify as an expert about Exhibit E of
the application and improperly admitted the exhibit into the record. UNU adds that
admission of the application, as well as Champaign witness Speerschneider's testimony,
was inappropriate, as Champaign witness Speerschneider was not qualified to offer expert
testimony on the application. (County/Townships Br. at 19-21; UNU Br. at 54-55.)

Staff argues that the County/Townships did not explain how due process was
denied nor did they provide any support for their daims. Staff believes the Board should
not be swayed by arguments without any merit or support, and the ALJs' rulings should
be upheld. (Staff Reply Br. at 2.)

Champaign responds that the Board has a longstanding practice of allowing
applicants to sponsor an application and its corresponding exhibits through the testimony
of a witness that is an employee of the applicant. Champaign adds that the Board also has
precedent of admitting a witness's testimony and. related exhibits or studies that were
performed at the applicant's request or under the direction of the applicant. (Co. Reply Br.
at 40-41.)

The Board finds no error in the admission of the application and testimony of
Champaign witnesses Speerschneider and Crowell into the record. As the ALJs explained
at the adjudicatory hearing, Champaign witness Speerschneider has a wide range of
experience in developing and permitting renewable energy projects, and, as a high-
ranking corporate officer and the senior director of permitting, the answers to questions
within lus direct testimony clearly fell within his job description. (Tr. at 31-32.)

The Board also finds it was entirely appropriate to admit the application as an
exhibit in this proceeding. As Champaign witness Speerschneider testified, he not only
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directed and supervised the selection and work of third-party consultants that were
utilized in developing the application, but he also managed the production of the entirety
of the application, including the studies and exhibits contained within the application. In
addition, Champaign witness Speerschneider was able to confirm that the information
contained within the application was accurate and correct. Further, as Champaign
correctly identified in its initial brief, Board precedent allows. for the introduction of an
application by a sponsoring witness who had significant responsibility in the creation and
production of the application. (Tr. at 154-155.)

5imilarly, Champaign witness Crowell's testimony was appropriately admitted into
the record. Champaign witness Crowell is a senior project manager in ecological areas
such as wetland surveys and permitting matters; thus, his testimony is appropriate and
consistent with his job description. In addition, the transportation route study included
within the application was conducted under his direction. Accordingly, we affirm the
ALJs' rulings and find that Champaign witness Crowell's direct testimony and
corresponding exhibits within the application are adrnissible. (Co. Ex. 19 at 1; Tr. at 1598.)

G. Uenial of UNU's Motion to Compel Lease Aaeements

By entry issued November 7, 2012, the ALJs granted in part, and denied in part,
UNLJ''s motion to compel discovery from Champaign. Specifically, the ALJs determined
that certain documents, including private lease agreements between landowners and
Champaign, were not relevant to the application and unlikely to lead to admissible
evidence. Tn its initial brief, UNU contends that the ALJs wrongfully denied UNU's
motion to compel all documents relating to leases of turbine sites in the project area that
were obtained by Champaign frozxt Invenergy. UNU provides that the ALJs erroneously
precluded UNU from inquiring about the nature of records that Champaign had acquired
from EverPower. UNU argues that it was seeking to determine what inforrnation still
existed in order to seek immediate production of the items, or, in the alternative, to request
sanctions against Champaign in the event that valuable evidence had been destroyed.
(LTNYJ Br. at 67-6$.)

Champaign notes that the documents sought by UNU were not relevant to the
proceeding at hand, and the request was overly broad and unduly burdensome.
Champaign adds that 'UNCJ failed to present any new or different arguments to justify a
reversal of the ALJs' ruling. (Co. Reply Br: at 44.)

The Board affirms the ALJs' rulings and finds that UNU's motion to compel and the
corresponding questions in the adjudicatory hearing would not have lead to information
that is relevant for this proceeding. UNU fails to present any persuasive reasoning as to
how partia.pating landowner lease agreements could lead to the production of relevant
information. Rather, UNU attempts to loosely connect these lease agreements to

UNU Appx, 000024



12-160-EL-BGN -14-

environmental characteristics of property sites, but UNU fails to provide any foundation
as to how a private fi.nancial lease transaction between a company and a landowner would
lead to relevant information for our evaluation of the application before us. UNU's
request should be denied.

H. Motion to Reopen Hearing

On January 17, 2013, UNU filed a motion to reopen the hearing record for the
admission of newly discovered evidence. UNU explains that the Wisconsin Public Service
Commission conducted an evidentiary hearing on a proposed wind farm and
recommended that a sound measurement study be conducted to assess low frequency
noise (LFN) and infrasound noise. UNU states that four acoustical firms, including
Hessler Associates, participated in the study and issued a report on December 24, 2012.
UNU opines that the report provides important recommendations that Champaign
witness Hessler was unable to provide 'in this proceeding. UNIJ believes the study
resolves any uncertainty associated with Champaign witness Hessler's testimony and
essentially supplements the testimony he has already provided. In support of its motion,
UNU points to the Public Utilities Commission of Ohio's Rule 4901-1-34, O.A.C., which
allows for the reopening of a proceeding with good cause shown prior to the issuance of a
final order. UNU argues that the study's conclusions indicate the seriousness of noise
issues related to turbines, showing that good cause exists for the reopening of this
proceeding.

In its memorandum contra filed January 22, 2013, Champaign contends the Board
should deny the motion as UNU has not sustained its burden pursuant to Rule 4906-7-
17(C), O.A.C. Champaign states that the evidence UNU seeks to introduce is cumulative
and notes that UNU presented two expert witnesses who testified on LFN, and UNU had
the ability to cross-examine two Champaign witnesses that testified on LFN. Champaign
explains that UNU is improperly trying to reopen the hearing for impeachment purposes
of Champaign witness Hessler, and that, even if it were admitted, the report, is not a
definite statement on infrasound noise that could be material evidence for this proceeding.
Champaign points out that the report is currently being contested before the Wisconsin
Public Service Commission and provides only a snippet of information without providing
all other relevant information, including Mr. Hessler's.

On January 25, 2013, UNCT filed its reply in support of the motion to reopen the
proceeding. UNU points out that nothing in the Board's rules or case law precludes
reopening a hearing in order to impeach a witness. UNU notes that it is not trying to
introduce the study solely to impeach Champaign witness Hessler, as the study resolves
an important question that Champaign witness Hessler could not answer on cross-
examination: that LFN can be measured from wind turbines. UNU argues the inclusion of
the study would not be cumulative because it helps establish new and distinct facts.

UNU Appx. 000025



12-160-EL-BGN -15_

On February 1, 2013, Champaign fi.led a motion for leave to file a surreply to. UN[J's
reply in support of its motion to reopen the hearing. UNU filed a reply to Champaign's
motion to file surreply on February 4, 2013, and Champaign docketed correspondence
addressing the reply to the motion to file surreply on February 6, 2013.

The Board finds that UNU's motion to reopen the proceeding should be denied.
Rule 4906-7-17(C), O.A.C., provides that an application to reopen a proceeding for further
evidence must provide the nature and purpose of the evidence, induding a statement that
the evidence was not available at the time of the hearing and the evidence is not merely
cumulative. haitiaily, we note that, despite providing the wrong rule reference, UNU did
indicate the nature and purpose of the evidence within the report stating that it was to
provide support for the cla3.m that LFN is a serious issue and may affect the future of the
wind industry. However, UNTJ not only had ample opportunity to question Charnpaign,
witness Hessler on his findings in the pending Wisconsin proceeding during the
adjudicatory hearing, but UNU also presented two witnesses who testified that wind
turbine noise includes LFN which causes adverse health effects. Any additional evidence
on LFN would be cumulative in nature and would not add anything to the record.
Moreover, a review of the information within the LFN study reveals that i.t is neither
inconsistent nor contradictory with the position that UNU presents in this proceeding. It
would be in poor practice for the Board to establish precedent that allows parties to delay
proceedings in order to add cumulative information already contained within the record.
Accordingly, L7NU's request to reopen the proceeding should be denied. (Tr. at 864.)

I. Gaxnesa Motion for Protective Order

By entry issued on October 22, 2012, the ALJs ruled on a motion to quash faled by
Gamesa Wind, US, LLC (Gamesa), regarding motions for issuances of subpoenas duces
tecuxn filed by UNU on Gamesa. In the entry, the ALJs granted, in part, and dexu.ed, in
part, the motions to quash and ordered Gamesa to deliver the requested records not
quashed to I.JN`iJ. Thereafter, on October 26, 2012, Gamesa elected, on its own volition, to
file redacted copies of records under seal with the Board, accompanied by a motion for
protective order. By entry issued November 5, 2012, the ALJs found that, as Gamesa had
chosen to file records with the Board, thereby making them subject to public records
regulations, Gamesa should file unredacted versions of those records under seal so that
the Board could appropriately rule on the accompanying motion for protective order.
Thereafter, on November 13, 2012, Gamesa filed the unredacted records accompanied by a
motion for protective order.

In its November 13, 2012, motion for protective order, Gamesa argues that the
records, consisting of a Gamesa General Characteristics Manual for the G97 turbine model,
contain proprietary, trade secret inforrnation concerning the noise levels of its G97 turbine;
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that Gamesa does not share this information with the general public; and that, if the
redacted information was made public, it would place Gamesa at a competitive
disadvantage.

Rule 4906-7-07(H)(4), O.A.C., provides that, upon motion of any party or person
filing a document with the Board's Docketing Division relative to a case before the Board,
the Board may issue any order, which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits
release of the information, including where it is determined that both of the following
criteria are met: the information is deemed by the Board to constitute a trade secret under
Ohio law, and where nondisclosure of the information is not inconsistent with the
purposes of Title 49 of the Revised Code. Any order issued under this rule should
minin-dze the amount of information protected from public disclosure.

The Board has reviewed the information included in Gamesa's motion for
protective order, as well as the assertions set forth in the supportive memorandum.
Applying the requirements that the information have independent economic value and be
the subject of reasonable efforts to maintain its secrecy pursuant to Section 1333.61(D),
Revised Code, as well as the six-factor test set forth by the Ohio Supreme Court,6 the Board
finds that the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model contains trade secret information. Its release is,
therefore, prohibited under state law. The Board also finds that nondisclosure of this
information is not inconsistent with the purposes of Title 49 of the Revised Code.
Therefore, the Board finds that Gamesa's motion for protective order is reasonable with
regard to the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model and should be granted.

Confidential treatment shall be afforded for a period ending 18 months from the
date of this entry or until November 28, 2014. Until that date, the docketing division
should maintain, under seal, the information filed confidentially.

Rule 4906-7-07(H)(6), O.A.C., requires a party wishing to extend a protective order
beyond 18 months to file an appropriate motion in advance of the expiration date,
including a detailed discussion of the need for continued protection from disclosure. If
Gamesa wishes to extend this confidential treatment, it should file an appropriate xnotion
at least 45 days in advance of the expiration date. If no such motion to extend confidential
treatment is filed, the Board may release this information without prior notice to Gamesa.

6 See State ex rel. The Plain Dealer v. Ohio Dept, of Ins., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661 (1997).
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The Board will review the evidence presented in this case with regard to each of the
criteria by `which we are required to evaluate this application. After reviewing the
evidence of each subject matter area, the Board will set forth its conclusion on the specific
topical item and then, later in the order, we will evaluate and determine whether, as a
whole, the application meets the statutory requirements. Any evidence not specifically
addressed herein has still been considered and weighed by the Board in reaching its final
determination.

Further, the Board notes that the numbering of Staff's recommended conditions
differs between the Staff Report filed on October 10, 2012, and Staffs modified
recommended conditions attached to its brief filed on January 16, 2013, due to deletion
and modification of some conditions. Throughout this Opinion, Order, and Certificate, the
Board will utilize the numbering of Staff's modified recommended conditions of
January 16, 2013.

A. Local Public Hearin^

At the local public hearing, 45 people testified. Of the 45 witnesses who testified, 34
opposed the proposed facility, while 11 witnesses testified in support of the project: There
were 138 people in atteridance at the public hearing that signed Board petitions, with 28
signatures in favor of the project, and 110 opposed to the project.

Witnesses in opposition to the project voice concerns about diminishing property
values of homes in and around the project footprint. Multiple witnesses argue the
proposed project should have greater setback requirements and express apprehension
about potential health effects that may be associated with wind turbines. Numerous
witnesses present arguments against the wind industry, with some expressing support for
the use of coal and other traditional energy sources. Others oppose the use of government
subsidies to develop wind energy projects. Many witnesses also oppose the use of
turbines that are manufactured outside the United States.

Witnesses in favor of the proposed facility note that the comrnunity will benefit
frozn increased tax revenue, particularly local schools faced with recent budget cuts. One
witness explains that local infrastructure will be upgraded and improved at no cost to
taxpayers, while another witness testified in favor of renewable energy projects. Several
witnesses state that the proposed project will allow Champaign County to retain its rural
and agricultural character, as it will bring additional revenue to struggling farmers and
prevent farmland from being sold for residential and commercial development.
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Zn addition to the testimony heard at the public hearing, the Board received over
400 public cozn:ments which were docketed in the "publi.r comments" section of the docket
card for this case. The public comments raised similar arguments to those expressed at the
public hearing.

B. Basis of Need - Section 4906.10f A)(1) Revised Code

Staff notes that, as an electric generation facility, pursuant to Section 4906.10(A)(1),
Revised Code, the basis of need for the proposed facility is inapplicable to this electric
generating project. (Staff Report at 19.)

No party raised issues related to the basis of need for the prof ect. The Board
recognizes that Section 4906.10(A)(1), Revised Code, provides that it applies to the Board's
deteranination process only if the facility proposed is exclusively an electric transmission
line or a gas or natural gas transmission line. Give that the application in this case
concerns a wind-powered electric generation facility, the Board finds that Section
4906.10(A)(1), Revised Code, is inapplicable.

C. Nature of Probable Environmental Impact and Minirnum Adverse
Environm.ental hn act - Sections 4906.10 A 2 and 4906.10 A 3 Revised
Code

Staff evaluated the application to determine the nature of the probable
environmental impact and whether the proposed facility represents the minimum adverse
environmental impact. As part of its evaluation, Staff discusses factors regarding the
nature of the probable environmental impact of the construction and operation of the
proposed wind-powered electric generation facility. These factors indude demographics,
land use, cultural and archaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and
seismology, public and private water supplies, pipeline protection, blade shear, high
winds, ice throw, construction noise, operational noise, shadow flicker, communications,
and decommissioning. (Staff Report at 20-37.)

Additionally, Staff evaluated the site selection process to. determine whether the
proposed facility represents the minimum adverse environmental impact. (Staff Report at
38-39.)

To the extent intervenors have raised an issue regarding the nature of the probable
environmental impact or the proposed facility's minimum adverse environmental unpact,
the Board will address only the more significant issues in this order. As many of the
factors- and issues raised by intervenors pertaining to the nature of probable
environmental impact and mingmurn adverse environmental impact under Sections
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4906.10(A)(2) and 4906.10(A)(3), Revised Code, overlap with the factors considered under
the public interest, convenience, and necessity under Section 4906.10(A)(6), Revised Code,
those factors, including setbacks (aesthetics, blade shear, ice throw, noise, and shadow
flicker), roads and bridges, coxnmunications, and decommissioning will be discussed in
Section (VI)(F) of this Opinion, Order, and Certificate. Where a party has raised an issue
as to the nature of the environmental impact or the zxcira.i.znum adverse environmental
impact, and the Board does not specifically address the issue in this decision, it is hereby
denied.

1. Socioeconomic Ixnpacts

In its application, Champaign indicates that its consultazit, Camiros, Ltd. (Camiros),
conducted a population and socioeconomic analysis of the proposed project area.
Champaign explains that the economic activity created by the proposed project will not
only benefit Champaign County, but also the surrounding rural counties and nearby
population centers. Champaign's population projections indicate that there are
approximately 61,000 residents located within five miles of the proposed facility, with a
slight increase of 3.9 percent projected over the next ten years. Champaign County has a
population density of 93 persons per square mile, significantly lower than the statewide
average of 282 persons per square mile. (Co. Ex. 1 at 66-67, Ex. G.)

Champaign explains that agricultural land occupies almost 97 percent of the total
impacts, demonstrating the rural character of the region. Residential development around
the proposed facility is mostly single-family homesteads located along rural roads. In
considering land use impacts, Champaign notes that, while the proposed facility will
utilize leases of private land, any temporary impacts that may occur will be on private
land and compatible with agricultural land uses that are predominant within the project
footprint. (Co. Ex. 1 at 135-138.)

Champaign provides that a cultural and archaeological resource study was
conducted by Cultural Resource Analysts, Inc. The study indicates that there are 32
historic properties located within the five mile project radius, four historic districts, 791
previously identified historic structures, 260 archeological sites, and 55 cemeteries.
Champaign states that five archaeologacal sites are located withi.n or adjacent to lands
leased for the proposed facility, but notes that none are eligible for listing in the National
Register of Historic Place ( ), indicating no further work is required. Further, as
construction and operation of the facility will not physically alter any NRl-iP listed or
eligible structures, any potential impacts are limited to indirect visual effects. Champaign
notes that Staff recomxnends the development of a historic mitigation plan, but believes
the plan should not include any specific provisions in order to avoid unnecessary
complications. Champaign also proposes to include a provision within the condition
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providing that no part of the plan shall limit the operation of the turbines within the
proposed project. (Co. Ex. 1 at 144-146, Co. Ex. 5 at 15.)

In addition, Champaign notes that a field review study reveals that some of the
proposed turbines may be visible from portions of Urbana, Mechanicsburg, Woodstock,
and Catawba, especially from properties on the outskirts of city and village limits that are
not screened by other buildings. Champaign offers that it will utilize a mitigation plan for
impacts to architechzral resources. The mitigation plan will promote the preservation of
the area's rural history and limit the alteration of the cultural landscape of the project area.
Champaign provides that it will continue to consult with the Board, the Champaign
County Historical Society, the Ohio Historic Preservation Office (OHPO), and the
Champaign County Preservation Alliance to finalize a formal mitigation plan. (Co. Ex. 1
at 146-151.)

Champaign adds that the economic impact report prepared by Camiros utilizes the
Job and Economic Development Impact Wind Model (JEDI), which evaluates economic
impacts of wind-powered electric generation facilities. The JEDI model evaluates the
effects of the construction phase of the project, as well as operations and maintenance
phases. Champaign indicates that it intends to maximize the number of local workers
throughout the construction process, with approximately 50 to 85 percent of all workers to
be hired locally, but adds that workers with specialized skills of constructing wind farms
will likely come from other locations. Champaign provides that the construction phase of
the project will utilize 86 employees over a 12-month period, with an anticipated payroll of
$4.9 million. At the condusion of the construction phase, the application explains that
there will be seven full-time workers with total wages estimated at $400,000 per year. In
addition, Champaign notes that another 391 jobs and $19.8 million in earnings will be
generated by indirect impacts stemming from inter-industry economic activity caused by
the project. Further, Champaign states that there will be induced impacts resulting from
changes in local household spending, with an estimate of an additional 121 jobs and
approximately $5.1 million in wages and salaries. (Co. Ex. 1 at 138-140.)

Champaign provides that it will pay real and personal property taxes between
$6,000 and $9,000 per megawatt (MW) of nameplate capaci.ty per year throughout the life
of the facility. According to the application, the increase in local tax revenues, based on an
aggregate nameplate capacity of 140 MW, will be between $840,000 and $1.26 millioxi. The
distribution of the tax revenue will be approximately 25.9 percent for Champaign County,
10.3 percent for the local townships, and 63.8 percent to the local schools. The application
provides that the annual lease payments to local landowners is not only a direct benefit to
all participating landowners, but will also enhance the ability for those in the agricultural
industry to continue farming. (Co. Ex. 1 at 140-141.)
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Urbana expresses concern that the proposed project location wi.ll harm the city's
future growth. Specificaliy, Urbana explains that geographic constraints to the west of the
city require that all future residential and cornanercial growth occur to the city's east side.
Urbana argues that Champaign fails to consider that the proposed project is directly in the
path of the city's planned growth. (Urbana Br. at 20-21; Tr. at 1997-1999.)

Urbana asserts that Champaign overestimates the proposed project's potential tax
benefits, noting that, under the current taxation system, Urbana would receive no tax
revenue because the proposed project footprint is outside city lirnruts. Urbana requests that
the Board require Champaign to establish a permanent office within the city limits, noting
that, although' the proposed project will have a substantial impact on the Urbana
community, impacted city residents may be unwilling or unable to drive to the local office
in Bellefontaine. Urbana points out that the establishment of a permanent office in Urbana
would allow Urbana to receive tax benefits for any Champaign employees that would
work in an office located in Urbana. Urbana also believes that Staff testimony on the
proposed project's socioeconomic benefits should be given little weight due to a Staff
member incorrectly testifying that Bellefontaine is located in Champaign County, despite
the fact that Bellefontaine is located in Logan County. (Urbana Br. at 23-24; Tr. at 2235-
2236,2378.)

. The County/Townships add that the consideration of tax revenue should not be a
determinative factor in considering whether the public interest is served by the proposed
project, as Champaign has not yet made a request to the Champaign County Board of
Commissioners to pay an amount in lieu of taxes (PILOT) pursuant to Section 5727.75,
Revised Code. (County/Townships Br. at 14; Tr. at 67-69.)

Champaign responds that population estimates within the record indicate that
Urbana's concerns over future development are unfounded, as Urbana's township
population is expected to drop by a percent in the next decade, while the project area
townships are expected to grow by up to 13 percent. Champaign opposes Urbana's
proposal to open an office in Champaign, noting that Urbana will receive economic
benefits from the increase of construction workers and equipxnent that is necessary to
build the project, as acknowledged by Urbana's mayor. In, response to the
County/Townships' tax concerns, Champaign explains that the payment of taxes to the
County/Townships are guaranteed if the project is built and will occur either through the
PILOT program or annual property taxes, and adds that the PILOT program alone would
result in an increase in tax revenues of $840,000 to.$1.2 6 mi.llion. (Co. Reply Br. at 34-35;
Co. Ex..1 at 140; Tr. at 1989.)

UNU asserts that the project is not necessary to preserve agriculture in eastern
Champaign County, as the project area is not threatened by any development, with the
exception of the proposed project. UNU argues that Champaign failed to support its
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claims that the proposed project will provide socioeconomic benefits. LTNU contends that,
while Staff's witness was familiar with Camiros, Staff failed to conduct its own study
utilizing the JEDI model and could not independently verify the data inputs the consultant
used to calculate the proposed project's economic benefits. UNU points out that the
socioeconomic study assumed facts that have not been demonstrated to be true, including
the assumption that leaseholders and construction workers will be local and spend their
earnings in the local communities. Further, UNU explains that the local tax revenues are
inflated, as the project may not produce more than 891V1W hours of electricity as opposed
to 140 MW, and taxpayers will ultimately pay higher electricity prices. (L1NL7 Reply Br. at
2-5; Tr. at.2637-3638, 2657-2673.)

In addition, UNU opines that the socioeconomic study ignores detriments that
could result from approval of the proposed project. UNU notes that there was no
consideration as to whether the jobs of any workers at traditional coal-fired plants would
be eliminated, or whether lost job creation opportunities might occur as a result of
employers being discouraged from siting new facilities due to the turbines' presence.
Similarly, UNU explains that there could be indirect job losses through the ripple effect
from losing important functions of Grimes Field Airport (Grimes Field) and any
companies whose owners leave Champaign County to avoid the turbines. UNU also
points out that, while Champaign agrees to submit a historic preservation mitigation plan,
it is unacceptable to give Champaign veto authority as to whether the turbines may need
to be shut down to protect the area's historic resources. (UNU Br. at 65; iJNU Reply Br. at
36.)

Staff concludes that the demographics of the project area are unlikely to experience
significant change within the next 20 years. Staff points out that, while Champaign
County's population growth is projected to increase by 11.3 percent over the next 20 years,
the population growth of the townships located within the five-mile radius of the
proposed project is only projected to increase by 3.9 percent. Staff opines that the project
is unlikely to limit any future population growth or have a substantial impact on the
region's demographics. (Staff Ex. 2 at 20.)

In addition, Staff states that the development of a wind farm is consistent with
regional land use plans to conserve farmland and promote economic diversity. Staff
points out that there may be an increase in demand for temporary housing and retail
services during construction of the proposed facility, but no long-term impacts are
expected on housing or commercial demand. (Staff Ex. 2 at 20-21.)

Staff adds that avoiding or minimizing cultural and archaeological impacts for
wind generation projects is not always practical, but Staff believes the mitigation plan
proposed by Champaign will promote the continued meaningfulness of the area's rural
history. However, Staff notes that it believes the historic preservation plan should still be
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submitted with specific information and should not include a provision granting
Champaign the discretion to determine when its operations and activities may be
inhibited. Staff states that Champaign will also conduct a targeted Phase I archaeological
reconnaissance survey to analyze potential impacts within five miles of the project area.
Staff also believes a cultural resources avoidance plan should be developed. (Staff Br. at
36-37; Staff Ex. 2 at 21-22.)

Staff concludes the proposed facility would have an overall positive impact on the
local economy. In support of its conclusion, Staff notes the increase in construction
spending, wages, purchasing of goods and services, local tax revenues, and annual lease
payments to the local landowners. (Staff Ex. 2 at 22.)

Upon consideration of the evidence presented, the Board finds that the proposed
project will undoubtedly have a positive impact on the region. First, the tax. revenues
associated with the project will provide significant value to the local communities and the
County/Townships. We understand the County/Townships' concern about whether
Champaign elects to utilize the PILOT program or the normal property tax provisions, but,
as the County/Townships' own witness Bialczak explains, regardless of which route
Champaign elects to take; the County will receive revenues subject to its own discretion. If
Champaign seeks and obtains a PILOT, the money will go into the County°s general
revenue fund and may be used in any way the county or local government officials
choose. On the other hand, if Champaign chooses the traditional tax route, all tax dollars
generated become local tax dollars to the taxing jurisdictions in whic•h the proposed
project is located; thus, providing even more revenue for the local governments.
Therefore, we find that the regional tax revenue is a valuable benefit for the proposed
project. (Tr. at 206-207,2235-2236, 2235-2237.)

With regard to Urbana's concem that it may not receive tax benefits, we find this
argument to be unfounded. The Board lacks any statutory . authority to order Champaign
to distribute revenue to a jurisdiction that is outside the proposed project area, and any
proposed statutory changes should best be left to the General Assembly.. However, we do
note that, as County/Townships witness Bialczak points out, if Champaign chooses the
PILOT program, Urbana may still be able to receive tax benefits from the county treasurer.
Further, as Urbana witness Bean testified, there are several businesses located within the
Urbana city limits that stand to benefit.from the proposed project, which would contribute
additional tax revenues. In addition, we find the record conflicts with Urbana's arguments
that its growth could be impeded by the proposed project. In fact, Urbana witness Bean
explains growth is only limited on the west side of the city, and that his vision is to help
Urbana grow "whether it's east, north, south...." (Tr. at 1987-1989, 2008-2009, 2235-2236.)

Furthermore, the Board finds that the proposed project benefits the public by
allowing the townships within the proposed footprint to maintain their agricultural
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character and allowing for the continuation of agricultural activities without the risk of
farmland being lost to development. We note that, while LTNU raises concerns over
potential economic detriments that may arise as a result of the proposed project, ITNU fails
to cite to any record support or introduce any evidence confirming its suspicions.
Furthermore, although Staff relies on the JEDI model utilized by Camiros in reviewing the
socioeconomic impact of the proposed project, there is no evidence in the record indicating
the study is unreliable or should be disregarded. To the contrary, the economic model was
established by an urban planning and economic development firm whose analysis was
reviewed by Staff and deemed to be accurate. Finally, Champaign's proposal to make its
historical preservation mitigation plan less specific should be rejected. Champaign's
speculative claim of unnecessary complications is insufficient for us to determine that the
condition is too stringent. Therefore, Champaign's request is denied. (Ohio Farm Bureau
Ex. 1 at 8; Champaign Ex. 17 at 7-8, Staff Ex. 5 at 2; Tr. at 1560,2653-2654.)

2. Ecological

Champaign explains that the proposed project will have almost no impact on
surface waters. Champaign indicates that it will employ mitigation measures to mizi.imize
temporary and permanent impacts to streams located within the footprint of the proposed
project. Champaign intends to develop a Storm Water Pollution and Prevention Plan
(SWPPP) to control sedimentation, siltation, and run-off. (Co. Ex. 1 at 116-122.)

Champaign utilizes an environmental consultant, Hull & Assoraates, to study the
potential impact of the proposed facility on threatened and endangered species. The study
determines that the Indiana Bat, a federally endangered species, has a presence within the
project area. Champaign notes that the proposed project will implement a habitat
conservation plan (HCP) and shall obtain an incidental take permit (ITP) in order to
mininiize any adverse impacts to the Indiana bat. Champaign witness VanDeWalle adds
that construction impacts may be minimized by lim.iting tree dearing from November 1 to
March 31. Further, Champaign witness VanDeWalle explains that the HCP provides
appropriate conservation measures to allow for the protection of endangered species. (Co.
Ex. 1 at 108; Co. Ex.19 at 4; Co. Ex. 7 at 7.)

Champaign adds that the siting of the proposed project will be away from sensitive
habitats like forestlands and, due to the majority of the facility being located within
agricultural active lands, additional impact on threatened or endangered species is
unlikely. Champaign explains that, while 12.7 acres of forest and 1.7 acres of scrub-shrub
habitat will be impacted by construction, most is temporary in nature. (Co. Ex. 1 at 136-
137.)

Staff provides that the proposed facility would cross 31 streams and notes that
Champaign has committed to installing buried collection lines by horizontal directional
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drilling. While access roads and crane paths cross streams within the proposed project
area, the Staff Report explains that the development of the SWPPP will reduce water
quality impacts. In addition, through information obtained by the Ohio Department of
Natural Resources (ODNR) and the Federal Emergency Management Agency, the Staff
Report notes that flooding is unlikely to impact the proposed turbine locations. (Staff
Report at 23.)

Staff explains that the primary threat to the Indiana bat would occur during
operation of the facility due to collision and barotrauma, but that Champaign's
conunitxnent to its HCP addresses these issues. In addition to, the HCP, Staff points out
that ODNR Division of Wildlife (ODNR-DOW) recommends a post-construction bat
moraitorzng program during the first two years of operation. The program would include
a sample of turbines to be searched daily in accordance with ODNR protocols, and
establishes a requirement that any consultant hired to conduct the program possess
appropriate federal and state permits prior to any monitoring. As a condition, Staff also
recommends that Champaign conduct a presence survey for the Eastern massasauga
rattlesnake at the 20-acre wetland. (Staff Report at 28, 55.)

In addition, Staff recommends that Champaign enter into a cooperative agreement
with ODNR or obtain any suggested permits that ODNR recommends in order to avoid
liability for the impacts that the proposed project may have on wildlife species. Breeding
bird studies conducted in 2008 indicate that 6,000 birds consisting of 97 different species
were observed, above the average passage rates found in other wind project
preconstruction surveys. Staff indicates that ODNR was concemed with its observations
of the birds, and explains that, in the event of a mortality of a state-endangered species,
ODNR-DOW would recommend that Champaign develop an effective avoidance,
minimization, and mitigation strategy. Regarding vegetation, Staff adds that the proposed
layout indicates a collection line that connects to a turbine would impact more of an
adjacent wood lot than is necessary, but notes that Champaign indicated it is working with
the landowner to reroute the line in order to minam.ize any negative impacts. (Staff Report
at 21-28.)

Champaign responds that avian and bat monitoring set forth in Staff's proposed
conditions is necessary, but should allow for flexibility in the protocol between
Champaign and ODNR-DOW and should remove language requiring a daily turbine
sampling. Champaign proposes the language in the condition. be changed to allow
Champaign and ODNR-DOW to determine if a better monitoring alternative is available
by induding the phrase "[uJnless otherwise agreed to by the DOW and Staff." In addition,
Champaign suggests that the language requu^ng Champaign to develop and implement
an avian monitoring program should be revised to state that Champaign will work with
Staff and ODNR-DOW to develop a plan. (Co. Ex. 5 at 18-19.)
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Staff disagrees with Champaign's recommended revisions, noting that ODNR's
standardized protocols call for daily samplings, and adds that Champaign should be
required to comply with the protocols as set forth within the condition. UNU adds that
Staff's condition should be adopted as proposed, noting that other wind farms are
required to perform these daily searches. (UNTJ Reply Br. at 38; Staff Ex. 1 at 2-4; Tr. at
2022-2023.)

UNU contends that the Board should include the former Staff condition requiring a
vegetation management plan. UNU opines that the application shows the proposed
project's collector lines and access roads will travel through wooded areas and a number
of streams. In addition, UNU proposes that the former Staff condition to prevent the
indiscriminate use of herbicides in natural vegetated areas be included if the certificate is
approved. IJNU opines that Staff has no justification for a change in its position, noting
Staff witness Rostofer testified that spraying herbicides is not a best practice. (UNU Reply
Br. at 37; Tr. at 2152-53.)

Upon review, the Board finds that the evidence in the record, as well as the addition
of Staff's recommended conditions, supports the conclusion that the proposed project will
appropriately mitigate any ecological impacts on the local environment. Champaign's
request to revise Staff condition should be rejected, as it is clearly consistent with Board
precedent in other proceedings. Champaign will not be permitted to self-regulate its own
monitoring protocols, and we find Champaign's request is both inappropriate and
unnecessary. (Staff Ex. 1 at 2-4.)

Likewise, we believe LTNU's request to include Staffs original conditions regarding
vegetation management and herbicides should be denied. UNU provides no justification
in the record for the inclusion of a vegetation management program. Regarding any
potential use of herbicide, the record actually indicates that the facility wIll utilize buried
collection lines in open fields, making the condition unnecessary. Further, in order to use
any commercial grade herbicides, Champaign would need to acquire " an applicator's
license, and report the use of herbicides around sensitive streams and wetlands to the
Ohio Environmental Protection Agency (EPA). (Tr. at 2151-2152.)

3. Conclusi.on - En.yironrzrental Impact

The Board finds that the nature of the probable environmental impact, specifically
the socioeconomic and environmental impacts, has been determined for the proposed
facility and complies with Section 4906.10(A)(2), Revised Code, and the proposed project
represents the minimum adverse impact consistent with Section 4906.10(A)(3), Revised
Code. We note that this conclusion relates only to socioeconomic and environmental
impacts, and Sections 4906.10(A)(2) and 4906.10(A)(3), Revised Code, will be further
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reviewed in Section VI(F)(8), in conjunction with our consideration of the public interest,
convenience, and necessity of the proposed project.

D. Electric Grid - Section 4906.10(A)(4), Revised Code

Section 4906.10(A)(4), Revised Code, requires that the feasibility and impact of
connecting a proposed electric generation facility to the regional electric power grid be
determined prior to the issuance of a certificate to an applicant. In order to address this
requirement, PJM Tn.terconnection (PJM), the applicable regional transmission system
operator, prepared a feasibility study (PJM Feasibility Study) and a system impact study
(PJM Txnpact Study). Further, a staba.lity and short circuit analysis (PJM Stability Study) is
included in the PJM Impact Study. According to the application, the PJM Feasibility Study
identified conditions under which the facility's output could be curtailed, but several of
the conditions identified in the PJM Feasibility Study are based on outdated rating data,
and should be removed from the list. Consequently, the application notes that the
remaining congestion issues listed are based on very specific system conditions that have a
low probability of occurrence at any given time. Further, the application asserts that a
curtailment of the proposed facility to something less than full output for a few hours, if
the conditions ever exist, would not have an adverse effect on the overall operation of the
facility. (Co. Ex. 1 at 50-51, Exs. C-D.)

The PJM Impact Study evaluated a 200 MW interconnection that would be injected
along the Givens-Mechanicsburg 138 kV line and interconnected at a new switching
station located along the Dayton Power & Light, Inc. (DP&L) Urbana-Darby 138 kV circuit.
The new switching station will be owned and operated by DP&L and will consist of three
138 kV breakers configured as a ring-bus, a 138 kV revenue meter, and other associated
facilities. Further, compliance with reliability criteria was assessed for summer peak
conditions in 2012. The PJM ,Ianpack Study identified two facilities that would likely
experience thermal overloads, and three breakers that would be over-dutied as a result of
the proposed facility. To correct these violations, Champaign asserts that the following
upgrades are required: (1) replacement of the line terminal equipment at the Urbana
substation; (2) reconductoring of approximately 4.3 miles of circuit; and (3) replacement of
three 69 kV circui.t breakers at Urbana. (Co. Ex. 1 at 51-52, Exs. C-D.)

According to Champaign, the results of the PJM Stability Study revealed no
operating issues other than identifying operating voltage and power factor ranges.
Further, PJM's deliverability testing conduded that the project would not result in any
deliverability or trarismission system congestion problems. (Co. Ex. 1 at 52.)

In the Staff Report, Staff explains that it reviewed the studies regarding
interconnection of the proposed facility to the existing regional transmission system. Staff
notes that Champaign sub'mitted its proposed project to PJM on March 18, 2006.
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Additionally, Staff notes that Applicant has not yet signed a construction service
agreement or an interconnection service agreement with PJM for the proposed facility, but
that an interconnection service agreement would need to be signed before PJM would
allow Applicant to interconnect the proposed facility to the bulk electric transmission
system. (Staff Report at 40.)

Staff reports that it reviewed the PJM Feasibility Study and PJM Impact Study for
the proposed project and that, pursuant to the North American Electric Reliability
Corporation (NERC) reliability standards, the proposed facility would not overload the
system in the presence of no contingencies or one contingency, but that multiple
contingencies would likely cause an outage or breaker failure. 'Staff further indicates that
this overload issue can be alleviated by upgrading and reconductoring several lines, and
that the studies indicate that three circuit. breakers and a set of transformer fuses and
holders would need replacement. (Staff Report at 41-42.)

Additionally, Staff indicates in its report that, as set forth in the application, no
stability problems were identified as a result of the proposed project and no overloads
were identified as a result of earlier projects or projects in earlier queue positions (Staff
Report at 42).

The Staff Report concludes that, with the upgrades identified in the PJM studies, the
proposed faci.lity is expected to provide reliable generation - to the bulk electric
transmission system, the facility is consistent with plans for expansion of the regional
power system, and the facility will serve the interests of electric system economy and
reliability. Finally, Staff concludes that the proposed facility will serve the public interest,
convenience, and necessity by providing additional electric generation to the regional
transmission grid. (Staff Report at 42.)

The Board initially notes that no intervenor in this proceeding raised issues
regarding the interconnection studies or the portion of the Staff Report discussing
interconnection issues. In light of the evidence in this proceeding, the Board finds that the
proposed facility is consistent with the plans for expansion of the regional. power grid as
set forth in the PJM Impact Study, PJM Feasibility Study, and PJM Stability Study, and that
the proposed facility will serve the interests of electric system economy and reliability.
Consequently, the Board finds that the proposed facility complies with the requirements
set forth in Section 4906.10(A)(4), Revised Code, provided that the certificate issued
includes Staff's recommended Condition (14) .(Co. Ex.1 at 50-52, Exs. C-D; Staff Report at
40,42.)
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E. Air, Water, Solid Waste and Aviation - Section 490610(A)(5), Revised Code

1. Air

In the Staff Report, Staff states that the operation of the proposed facility would not
produce air pollution; thus, there are no applicable air quality perznits. Staff notes,
however, that Applicant may need to obtain the Ohio EPA General Permit for Unpaved
Roadways and Parking Areas, with a maximum of 120,000 vehicle miles traveled per year.
Additionally, Staff notes that Applicant plans to minimize fugitive dust generated during
construction by using best management practices (BMPs), such as applying water or other
dust suppressants to open soil surfaces to prevent emission. Staff condudes that
construction and operation of the facility, as described by Applicant and in accordance
w.ith the conditions included in the Staff Report, would be in compliance with air
emissions regulations in. Chapter 3704, Revised Code, and the rules adopted under that
chapter. (Staff Report at 43.)

2. Water

The Staff Report notes that neither construction nor operation of the proposed
facility would require the use of significant amounts of water; thus, requirements under
Sections 1501.33 and 1501.34, Revised Code, are not applicable to this project. However,
Staff reports that Applicant has indicated it will apply for the following permits: Ohio
National Pollutant Discharge Elimination System (NPDES) construction storm water
general permit; Ohio NPDES general permit for storm water discharges associated with
construction activity in the Big Darby Creek watershed; perxrut under Section 404 of the
Clean Water Act, if necessary; Water Quality Certification from the Ohio EPA, if necessary;
Ohio Isolated Wetland Permit, if necessary; and, Ohio Permit to Install on-site sewage
treatment, if necessary. Staff additionally notes that approxixnately 68 acres of impervious
surface would be generated as a result of the facility, but that the facility will not
significantly alter flow patterns or erosion and no significant modifications in the
direction, quality, or flow patterns of storm water run-off are anticipated. (Staff Report at
43.)

Staff further notes that Applicant will mitigate effects to changes in quality and
quantity of aquatic discharges by obtaining an NPDES Construction Water Permit from
the Ohio EPA, prepari,n.g a SWPPP, and preparing a Spill Prevention, Containment, and
Countermeasure (SPCC) plan. Staff concludes that, with these measures, construction and
operation of the facility would comply with requdrements of Chapter 6111, Revised Code,
and the rules adopted under this chapter. (Staff Report at 44.)

Urbana asserts that blasting could disrupt and contazniz.zate groundwater supplies
for the city of Urbana. Urbana argues that Exhibit F of the application, the groundwater
study, identified the buried aquifers in the project area as required by Rule 4906-17-
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05(A)(5)(c), O.A.C., but failed to consider the c5.ty of Urbana's aquifer, the Mad River
aquifer, which is located six miles west of the nearest turbine. Urbana argues that, due to
concerns about groundwater supplies, the Board should require a condition that Applicant
post an escrow amount to be determined by the City Water Superintendent to protect
water during turbine construction. (Urbana Br. at 19-20; Urbana Reply Br. at 5.)

Champaign responds that Urbana has no basis for its requested condition requiring
an escrow amount to protect water, as the ci.ty presented no evidence that blasting could
disturb or contaminate the Mad River aquifer, which is located six miles from the nearest
turbine in the proposed project according to Urbana's brief (Co. Reply Br. at 49-50).

Staff responds to Urbana's argument by pointing out that Exhibit F of the
application, admitted into evidence, specifically discusses groundwater resources,
identifies the presence of the Mad River Buried Valley Aquifer, indicates that there are
multiple groundwater Source Water Protection Areas (SWPAs) in the eastem portion of
Champaign County, but that only one SWPA is within dose proximity to the project area
and would not be affected by the proposed facility. Staff also points out that Urbana
introduced no evidence that construction activities could impact groundwater supplies
and that Applicant indicated blasting was not anticipated for the project. (Staff Reply Br.
at 9-10; Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-7; Staff Report at 30.)

3. Solid Waste

The Staff Report indicates that the construction of the facility will result in
generation of solid waste including packing materials, plastic, wood, cardboard, metal
packing, construction scrap, and general refuse. Further, Staff notes that Champaign
intends to remove construction debris. from work areas and to dispose of them in
dumpsters in laydown yards to be collected by a private contractor. Additionally, Staff
notes that the operations and maintenance facilities will utilize local solid waste and
disposal services. Staff concludes that, with these measures, Applicant's solid waste
disposal plans comply with solid waste disposal requirements in Chapter 3734, Revised
Code, and the rules adopted under this chapter. (Staff Report at 44.)

4. Aviation

Grimes Field Airport and CareFlight, an emergency medical helicopter service
located at Grimes Field Airport, are located in proximity to the proposed project. Staff
remarks in its report that a determination of no hazard has been issued by the Federal
Aviation Administration (FAA) for all 56 turbine locations in the proposed project. Staff
notes that, given the preliminary FAA determination of no hazard to air navigation,
neither construction nor operation of the facility is expected to create any adverse impact
on the airport or existing air travel network. Staff also asserts that, in accordance with
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Section 4561.32, Revised Code, Staff contacted the Ohio Department of Transportation,
Office of Aviation (ODOT-OA), during its review of Champaign's application, in order to
coordinate review of potential impacts the fadl.ity might have on public use airports. Staff
reports that Applicant filed with ODOT-OA and received notices of dearance for all
turbines associated with the proposed project. Additionally, Staff andicates that it
implemented ODOT-OA and/or FAA recommendations where deemed justified in
creating its recommended conditions. Staff recommends that all turbines be marked
andJor lit in accordance with FAA marking and lighting standards; that, during
construction, all turbines reaching 200 feet in height be temporarily marked and lit until
permanent lighting is installed; that Applicant provide flight service stations with notices
to airman (NOTAM) that include the latitude and longitude coordinates for all structures
exceeding 200 feet in height; and that Applicant develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vic.rini.ty of the facility. (Staff Report at 44.)

UNC.T argues that wind turbines pose a challenge for pilots who fly near them, and
that, consequently, the proposed project will delay emergency evacuation in and around
the project via CareFlight. More specifically, UNU argues that aircraft cannot safely fly
over a wind farm during periods of low visibility and would be forced to fly around the
wind farm in these conditions, citing the testimony of Champaign witness Marcotte. UNU
argues that, because of this possibility, the Board should deny the application. However,
UNU states that, if the certificate is granted, the Board should require Applicant to shut
down turbines when CareFlight is responding to a medical emergency in the project area.
(UNU Br. at 61; tTNU Reply Br. at 32-34; Tr. at 706-707, 926, 2040.)

Urbana argues that the Board should require Champaign to provide notice of the
project to airports within 20 miles of the project area, including Grimes Field, regardless of
whether operations would be altered. Additionally, although Urbana states that it
supports Staff's conditions pertaining to aviation, Urbana expresses concern that
compliance with FAA requirements may not adequately protect navigable airspace. More
specifically, Urbana daims that Champaign's aeronautical report, contained in Exhibit S of
the application, demonstrates that 19 of the turbines the FAA. designated as "no hazard"
exceed obstruction standards for navigable airspace, that the no hazard determinations
were not circulated for public comment, and that the letter from ODOT-OA in Exhibit S
only pertains to 28 of the 56 turbines. Urbana continues that, despite the FAA's no hazard
determination, pilots who fly using visual flight rules might avoid Grimes Field due to
safety concerns from decreased clearance when approaching the airport from certain
directions near the proposed project. Further, Urbana contends that several major
recreational attractions occur at Grimes Field includ'ing the Mid-Eastern Regional Fly-in
for vintage, recreational, and experimental aircraft, and a hot air balloon festival, and that
turbines in the flight paths for Grimes Field should be shut down during these events due
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to safety concems. Further, Urbana argues that, if the organizers for the Fly-in or hot air
balloon festival cancel or change venues due to safety concerns because of the turbines,
Champaign should be required to compensate Urbana for its economic loss. (Urbana Br.
at 11-16; Urbana Reply Br. at 5-7; Co. Ex. 1, Ex. S; Tr. at 1920, 1942, 1955, 1965.)

Urbana also argues that Staff's proposed candition regarding emergency medical
helicopter services should not solely address CareFlight, but should be expanded to
include other regional emergency medical helicopter services including MedFlight.
Additionally, Urbana argues that, if CareFlight cancels its sublease at Grimes Field due to
the proximity of turbines, Champaign should be required to compensate Urbana for its
economic loss. Finally, Urbana argues that there is a high volume of emergency medical
helicopter responses in the project area and that, consequently, Champaign should
construct one or two helipads on company-leased property in the project area. (Urbana Br.
at 16-19; Urbana Reply Br. at 4; Tr. at 959-960, 2179.)

In response to U1VU's arguments, Champaign cates testimony of Champaign
witness Marcotte that wind turbines and aircraft are compatible, having coexisted for
years and that emergency medical helicopter services will not be affected because it is
possible to safely operate helicopters near a wind farm, both day and night. Additionally,
Champaign argues that UNU's claim that Champaign witness Marcotte testified that
helicopters would have to fly around the wind farm in low visibility is false, noting that
the transcript does not contain this statement. Further, Champaign points out that Urbana
is erroneous in its argument that only 19 of the turbines were determined to be "no
hazard" by the FAA. Champaign specifies that: the FAA concluded that all of the
proposed turbines were not hazardous, including the 19 turbines specifically cited by
Urbana; although Urbana argues that the no hazard determinations were not circulated for
public comment, the FAA specifically stated in its determinations filed as part of Exhibit S
that it exempts certain proposals from circulation and the 19 turbines at issue fell into this
exemption; and although Urbana daims the ODOT-OA has only cleared some of the
turbines, Staff confirmed that the ODOT-OA cleared al156 proposed turbines. In response
to Urbana's argument that the proposed project will impair aviation, Champaign also
points out that Urbana witnesses Hall and Rademacher both recognized that the proposed
project is further from Grimes Field than turbines already certificated in Buckeye Wind I,
and that pilots can make adjustments to their approaches due to any obstructions around
the airport. Champaign also notes that pilots will have necessary information about the
turbines, including updated sectional maps. Finally, Champaign contends that, despite
Urbana's concerns regarding the Fly-in and hot air balloon festival, as previously stated,
there are turbines already certificated in Buckeye Wind I to be built closer to the airport than
those at issue in the proposed project. Moreover, Champaign asserts that Urbana
presented no evidence that either event will be affected if the proposed project is
certificated and the Board has no statutory authority to order monetary compensation as
proposed by Urbana under Section 4906.03, Revised Code. (Co. Reply Br. at 31, 35-38;
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Staff Report at 44; Co. Ex. 1, Ex. S; Co Ex. 10 at 3-5; Tr. at 665-666, 707, 1907-1908, 1910-
1912,1922,1939-1940,1948-1949,1964-1965.)

Concerrvng emergency medical helicopter services, Champaign contends that no
such service expressed opposition to the proposed project or participated in this
proceeding. Citing the testimony of Champaign witness Marcotte, Champaign argues that
it is not feasible to shut down turbines during every emergency medical helicopter flight,
and contends that Staff's reconunended condition regarding turbine shut-down during
emergency medical helicopter flights when necessary, should not be adopted. Champaign
also reiterates that the Board has no statutory authority to order monetary compensation
as proposed by Urbana should CareFlight terminate its lease with Grimes Field due to the
proximity of turbines. Finally, Champaign points out that no witness testified that
helipads should be constructed in the project area. (Co. Reply Br. at 37-39; Tr. at 683-685,
689, 691, 695, 698, 700-701, 715-716, 725-726.)

5. Conclusion - Air, Water, Solid Waste, and Aviation

Staff recommends that the Board find that the proposed facility, with Staff's
recommended conditions, will comply with the requirements specified in Section
4906.10(A)(5), Revised Code. No intervenor raised any concerns regarding this criterion as
it relates to air or solid waste.

Regarding water, the Board finds that there is no evidence in the record to support
Urbana's assertion that blasting could disrupt or contan-unate groundwater supplies in the
city of Urbana. Further, both Applicant and Staff concluded that SWPAs would not be
affected by the proposed facilities. Consequently, the Board finds that Urbana's proposed
condition requiring an escrow amount is unnecessary. (Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-
7; Staff Report at 30.)

Regarding aviation, the Board finds that this project will not substantially interfere
with aviation near the proposed project area. The Board acknowledges Urbana's stated
concerns about the FAA findings and ODOT-OA certifications, but finds that Champaign
addressed these issues by pointing to record evidence that the FAA concluded that all of
the proposed turbines were not hazardous and that the FAA noted exemptions for 19 of
the turbine determinations from circulation in which the public had the opportuni.ty to
comment. Further, the Board stresses that Staff confirmed in the Staff Report that ODOT-
OA cleared all 56 proposed turbin.es. The Board also finds that the proposed project will
not substantially interfere with aviation near Grimes Field, as pilots can make adjustments
during their approach of the airport and because the proposed project is further from the
airport than an already certificated project. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-
1908,1919,1922.)
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Next, although Champaign argues that shut-down of any portion of the project
would not be necessary during emergency medical helicopter services, Staff's
recommended condition is appropriate because it does not require. shut-down during all
emergency medical helicopter flights; rather it only requires that Champaign develop a
plan with CareFlight that incorporates shut-down of portions of the facility during
emergency medical helicopter flights when necessary to allow direct routes for such
services within the vicinity of the facility. The Board finds that Staff's recommended
condition is reasonable and practical to address UNU's and Urbana's safety concerns;
however, the Board does not find that there is evidence in the record to support Urbana's
requested condition requiring Champaign to construct helipads or UNU's assertion that
safety concerns as to emergency medical helicopter services should result in denial of the
application. Further, the Board finds that there is not sufficient, credible evidence in the
record to demonstrate that the proposed project should be shut down during events at
Grimes Field, particularly given that the turbines at issue in the proposed project are
situated even further from the airport than turbines included in an already certificated
wind project that does not require such shut-down as a condition of the certificate. See
Buckeye Wind I, Opinion and Order (Mar. 22, 2012) at 33-34. Finally, as Champaign points
out, the Board does not have authority to order monetary compensation as requested by
Urbana. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-1908, 1919, 1939-1940.)

In consideration of all of the evidence, including the findings of both the ODOT-OA
and the FAA, which determined that none of the proposed turbine sites would pose
hazards to aviation, the Board finds that any aviation safety concerns are adequately
addressed by Staff's recommended condition requiring Champaign to provide flight
service stations with NOTAM that include the latitude and longitude coordinates for all
structures exceeding 200 feet in height; that all turbines be marked . and/or lit in
accordance with FAA marking and lighting standards; that, during construction, all
turbines reaching 200 feet in height be temporarily marked and lit until permanent
lighting is installed; 'and that Champaign develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vicinity of the facility.

Accordingly, the Board finds that the proposed facility complies with the
requirements specified in Section 4906.10(A)(5), Revised Code, provided the certificate
issued includes Staff's recommended Conditions (61), (62), (63), (64), (65), (66), and (67), as
modified by the Condusion and Conditions section of this Opinion, Order, and Certificate.
(Staff Report at 44.)

UNU Appx. 000045



12-160-EL-BGN -35-

F. Public Trtterest, Convenience and Necessity - Section 490610(A)(6) Revised
Code

1. Alternative Energy Portfolio Standards

Ixx its application, Champaign asserts that Ohio's Alternative Energy Portfolio
Standards (AEPS) of Substitute Senate Bill 221, require that, by 2025, at least 25 percent of
all electricity sold in the state comes from alternative energy resources. Of that 25 percent,
at least half must be generated by renewable resources in state. Champaign indicates that
the electricity generated by the proposed facility would be available within the PJM
regional transmission system, but that it is antidpated that the power wi]J. be sold within
Ohio so that electricity companies may meet the AEPS. (Co. Ex. 1 at 19; Co. Ex. 5 at 3-4.)

The Staff Report acknowledges that AEPS require a portion of the electricity sold to
retail customers in Ohio to come from renewable energy resources. Additionally, the Staff
Report notes that renewable energy resources, as defined by statute, include wind
generating technologies. Consequently, the Staff Report provides that the proposed
facility would likely qualify as an in-state renewable energy resource under the AEPS and
could help affected entities comply with their statutory requirem.ents under the AEPS.
(Staff Report at 47-48.)

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's electric
utilities .to procure, at a minimum, 50 percent of the, renewable energy requirement from
resources located within the state of Ohio. Consequently, the Board is aware that an
electric utility may fulfill a portion of its AEPS requirements by entering into an electric
utility supply contract with the owner of a wind faality, such as the proposed facility in
the application at issue. The Board believes that this potential benefit of the project adds
support to a finding that the proposed project is in the public interest, convenience, and
necessity as required by Section 4906.10(A)(6), Revised Code. (Co. Ex. 5 at 3-4; Staff Report
at 47-48.)

2. Setbacks

a. General - Setbacks

Champaign states that the proposed turbines are sited with setbacks from
residential structures and property lines consistent with Rule 4906-17-08(C)(1)(c)(i) and
(ii), O.A.C., which provides, in pertinent part:

(i) The distance from a wind turbine base to the property line of
the wind farm property shall be at least one and one-tenth
times the total height of the turbine structure as measured from
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its tower's base (excluding the subsurface foundation) to the tip
of its highest blade.

(ii) The wind turbine shall be at least seven hundred fifty feet in
horizontal distance from the tip of the turbine's nearest blade at
ninety degrees to the exterior of the nearest habitable
residential structure, if any, located on adjacent property at the
time of the certification application.

-36-

In the present case, the requirements of Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C.,
translate to a required setback of 541 feet from nonparticipating property lines, and 919
feet from residential structures. This calculation takes into consideration the worst-case
scenario, meaning the tallest turbine with the longest rotor blade proposed under the
application. (Co. Br. at 13; Co. Ex. 1 at 136.)

Champaign states that, as proposed, the distance from each turbine to the nearest
residential structure ranges from 934 to 2,642 feet, averaging 1,512. Consequently, no
turbines are currently sited within the 919 foot setback requirement. (Co. Ex.1 at 136.)

In its report, Staff asserts that proposed Turbine 129 will be located 613 feet from a
residential structure; however, Staff indicates that this residence has been abandoned, is
no longer habitable, and is scheduled to be demolished. Further, in its brief, Staff states
that it has heard of new construction that will result in a property line being within the-
mir,imum recommended setback for proposed Turbine 79. Staff continues that it heard at
the local public hearing that a landowner decided not to become a participating
leaseholder, which will result in a residence being within the recommended setback for
proposed Turbine 95. (Staff Report at 28; Staff Br. at 13-15; Tr. at 2031-2032.)

Additionally, in its report, Staff recommends a minimum setback distance from gas
pipelines of at least 1.1 times the total height of the turbine structure. Staff further notes
that, in the course of its investigation, it found that certain turbine models proposed had
safety standards pertaining to blade. shear and ice throw risks that exceeded the statutory
minimum. More specifically, GE recommended a setback of 150 percent the sum of the
hub height and rotor diameter of the turbine from occupied structures and roads, or use of
an ice detector if a lesser setback is utilized. Consequently, although ice detectors will be
required on any turbine model selected, as discussed further below, Staff determined that
the minimum setback from any occupied structure or heavily travelled road should be 150
percent the sum of the hub height and rotor diameter of the selected turbine. This formula
requires a setback of approximately 991 feet for the GE turbine models proposed` in the
application. (Staff Report at 30-32; Staff Br. at 13-15; Tr. at 2489, 2492, 2560.)
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In its brief, Champaign acknowledges Staff's concerns regarding setbacks and
Turbines 79 and 95. Champaign proposes that the following condition be added to the
certificate in order to allow Applicant to complete leasing or perform micrositing and to
ensure that the turbines will only be constructed if the statutory rri;n;mum setbacks are
met:

Champaign Wind shall not construct Turbines 79 and 95 as
proposed unless Staff confirms that the turbines satisfy the
minimum property line and residential setbacks. If Champaign
Wind elects to modify the location of proposed Turbines 79 or
95, Champaign Wind shall provide Staff a hard copy of the
geographically referenced electronic data, all changes in
relation to the proposed relocation of Turbine 79 or 95, and
[any] associated facilities. All changes will be subject to staff
review and approval prior to construction to ensure
compliance with the conditions set forth in this opinion, order,
and certificate.

(Co. Br. at 14; Tr. at 414-415, 2031-2032.)

Regarding. setbacks in general, the Board finds that Champaign has accurately
calculated the setbacks required by Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C., using the
tallest possible turbine model proposed under the application: 541 feet from non-
participating property lines and 919 feet from residential structures. The Board also
acknowledges Staff's findings that proposed Turbines 79 and 95 do not meet Staff's
mina.mum recommended setbacks and Champaign's proposed condition to address Staff's
conoerns. However, the Board does not find that it would be appropriate to adopt
Champaign's condition, as this would permit Champaign to modify the location of
proposed Turbines 79 and 95, and no alternate locations for these turbines were proposed
in the application. Consequently, the Board finds that Turbines 79 and 95 should not be
constructed, and has modified Staff's proposed condition accordingly. The Board finds
that, provided the certificate issued includes Staff's recommended Conditions (44) and
(68), as modified by the Conclusions and Conditions section of this Opinion, Order and,
Certificate, the proposed setbacks adhere to the requirements set forth in the statute and
support a finding that the proposed project is in the public interest, convenience, and
necessity. (Co. Ex. 1 at 136, Staff Report at 28; Tr. at 414-415, 2031-2032.)

b. Blade Shear and Fire

Champaign indicates in its application that blade shear, or blade throw, occurs
when a rotor blade drops or is thrown from the nacelle, and that, while such occurrences
are rare, they can be dangerous. Additionally, Champaign asserts that there are no
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reported instances of a member of the public having been injured as a result of a blade
failure of a wind turbine. Champaign goes on to explain that past occurrences of blade
shear have generally been the result of design defects during manufacturing, poor
maintenance, control system malfunction, or lightning strikes, and that the most common
cause of blade failure is human error in interfacing with control systems. Champaign
indicates, however, that this risk has been reduced by manufacturer limits on human
adjustments that can be made in the field, technological improvements and mandatory
safety standards during turbine design, manufacturing, and installation, as well as
widespread introduction of wind turbine design certification and type approval, which
typically includes quality control audits. (Co. Ex. 1 at 82-84.)

In support of the application, Champaign contends that modem utility-scale
turbines are certified according to intemational engineering standards that include ratings
for withstanding hurricane-strength winds. Additionally, Champaign asserts that the
engineering standards of the turbines proposed in the application are of the highest level
and meet all applicable federal, state, andJor local codes, and indude state-of-the-art
braking systems, pitch controls, sensors, and speed controls. Champaign specifically notes
that the wind turbines proposed for the facility will be equipped with two fully
independent braking systems that allow the rotor to be brought to a halt under all
foreseeable conditions and that the turbines will automatically shut down at wind speeds
over the manufacturers' threshold. Further, Champaign contends that the turbines will
cease operation if significant vibrations or rotor blade stress is sensed by the monitoring
systems. Champaign concludes that all of these features reduce the risk of blade shear.
(Co. Ex. 1 at 83.)

UNU contends that the Board should increase the setbacks proposed in order to
protect the public from potential blade shear, which ZJNZ7 alleges is prevalent in the wind
industry, and fire, which UNTJ argues can be spread by flying debris from blade shear. In
support, UNU cites the testirnony of. UNU witness Palmer for the proposition that blades
and blade parts, if propelled through the air, pose a threat to the public because they could
strike and, seriously injure or kill a person on an adjoining property or road. UNU also
contends that blade shear incidents occur regularly in the wind industry. In support,
UNU cites two occasions where turbines at Perkins High School in Sandusky, Ohio,
experienced blade shear. Further, UNU argues that two blades on a turbine certificated by
the Board in Timber Road II experienced blade shear due to a manufacturing defect and
operating error and scattered "large chunks of metal debris in many directions." UNU
contends that evidence presented at the hearing establishes that, as a result of the blade
shear at the Timber Road II wind farm, one piece of a blade traveled 764 feet from the
tower base as set forth in an incident report submitted by EDP Renewables North
America, LLC, to the Board in that case. UNU further asserts, regarding the Timber Road
II incident, that the testimony of UNU witness Schafner establishes that a blade piece
traveled approximately 1,200 feet from the turbine tower and that several blade pieces
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traveled approxxianately 1,500 feet from the tower. Finally, UNU contends that evidence
demonstrates that the wind industry conceals incidents of blade failure at wind farms.
(LTNU Br. at 40-43; UNU Reply.Br. at 23-24; UNTJ Ex. 21 at 3-4; UNU Ex. 22 at 11-13, Ex. A-
7- A-9; Tr. at 1330-1332, 2509-2510.)

UNU argues that, due to the risk of blade shear discussed above, the Board should
require greater setbacks than are proposed in the application and should measure the
setbacks from the property lines of nonparticipatixtg landowners, rather than from
residences. More specifically, UNU asserts that available data about blade shear supports
a setback of 1,640 feet between turbines and the property lines of nonpartirspatin.g
landowners. UNU supports this proposed setback by asserting that it represents the
maximum distance a piece of a turbine blade has been reported to be thrown, and because
the REpower safety manual for the MM92 turbine model instructs wind farm operators to
cordon off an area this distance around a turbine afflicted by overspeed or fire. UNU
points out that a safety manual from Gamesa recommends clearance of 1,312 feet around a
burning turbine, and a safety manual from Vestas recommends clearance of 1,300 feet
from turbines unless necessary to approach. I.TNU notes that an electric utility in Ontari.o
advocates a setback distance of 1,640 feet between turbines and power lines. Further,
UNU argues that the risk of blade shear requires a minimum of 1,000 feet setback from all
public roads. Ul`JU supports this setback from roads by citing the testimony of UNU
-Adtness Palmer that persons in vehicles are at risk of serious injury or death from blade
shear distances of at least 1,000 feet from a turbine. Based on its proposed setbacks from
property lines of nonparticipating landowners and public roads, UNU spedfies that 35 of
the proposed turbine locations are unacceptable because of their proximity to roadways
and/or buildings. UNIJ complains that Staff failed to measure distances between the
proposed turbine sites and public roads, and contends that the Board should direct Staff to
measure these distances and to keep a detailed record. (UNU Br. at 48-50; UNU Reply Br.
at 23-24; UNU Ex. 17, Ex. K; UNU Ex. 22 at 15, 23-25; UNU Ex. 29 at 76-77; Tr. at 908, 1433,
1472,2526.)

Urbana contends, similar to UNU, that the statutory minimum setback from roads,
property lines, and structures is inadequate to protect the public from the risk of blade
shear. In support of this argument, Urbana cites the testimony of UNU witnesses Palmer
arnd Schafner. The County/Townships make this argument as well, contending that the
clearance areas set forth in the Gamesa safety manual in the event of a turbine fire should.
be used as the nvnimum setbacks for the project, rather than the statutory minimum
setback. (Urbana Br. at 21-22; County/Townships Br. at 15-16; Co. Ex. 1, Ex. R, at 42; Tr. at
908,1301-1.303,1419).

ln its reply brief, Champaign contends that the record does not support UNU's
proposed setback of 1,640 feet from nonparticipatang residences and 1,000 feet from all
public roads in order to protect against blade shear. Champaign points out that none of
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UNU's witnesses were able to point out an incident where a member of the general public
was injured as the result of a thrown blade, and that UNU witness Palmer admitted that
one is more likely to be killed in an automobile accident or to strike an animal while
driving than to be struck by a piece of a turbine blade. Champaign also emphasizes that
Champaign witnesses Shears and Poore testified that they were unaware of any incident
by which a member of the general public was injured by blade shear. Additionally,
Champaign points out that Staff witness Conway testified that his research indicated that
blade shear events were extremely rare and that his research did not reveal any instance of
injury to a member of the general public as a result of blade shear. (Co. Reply Br. at 23; Co.
Ex. 12 at 3; Co. Ex. 9 at 5; Staff Ex. 7 at 5-6; UNLI Ex. 22 at 15; Tr. at 1432, 2493, 2547.)

Champaign counters UNU's argument that the Timber Road II blade shear incident
involved metal pieces being thrown by pointing out that turbine blades are not made out
of metal, but fiberglass. Further, Champaign points out that, despite UNU's argument
that pieces from the Timber Road II blade shear incident landed in a residential yard
across a public road, Staff witness Conway testified that the smaller pieces were blown
around the site and UNU witness Schafner acknowledged that smaller, lighter pieces of
fiberglass were likely blown further from their original landing site and that children in
the area were picking up the pieces. Champaign also points out that UNU witness
Schafner did not view the site until days after the incident and could not state that the
blade pieces had not been moved from their original landing spots. Finally, Champaign
addresses UNU's argument that blade. failures have occurred at a high school in Sandusky,
Ohio, by pointing out that Staff witness Conway testified those blade failures did not
involve commercial grade wind turbines. (Co. Reply Br. at 24-25; Tr. at 1318-1320, 2509-
2510, 2567-2568.)

Champaign additionally cites the testimony of Champaign witness Poore in
support of the proposition that the low risk of blade shear can be even further reduced by
third-party oversight in the manufacturing process; quality assurance processes;
inspections based on the experience of the selected turbine model; use of proper
maintenance practices; liznitations on remote fault resets; and training. Champaign points
out that Champaign witness Speerschneider testified that many of these practices will be
used in the proposed project. Further, Champaign refutes UNLJ's assertion that the
minimum setback from nonparticipating property lines should be 1,640 feet because a
REpower manual and Gamesa manual instruct operators to cordon off such an area in the
event of a buming turbine. Champaign points out that both of these instances involve
dangerous events akin to measures that would be taken in the event of a gas leak near a
road. Champaign further addresses UNU's argument that a Vestas manual instructs
employees to stay 1,300 feet from a turbine unless necessary to approach by pointing out
that this exhibit was obtained through the internet by UNU witness Johnson and that no
such reference can be found in the complete Vestas safety manual, which is included in
Exhibit R of the application. Further, Champaign points out that Staff witness Conway
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contacted Vestas and was informed that Vestas does have a minimum setback
recommendation, which was exceeded by the setback proposed by Champaign in the
application. (Co. Reply Br. at 25-27; Co. Ex. 9 at 7-9; Tr. at 909-910, 2538.)

Staff also contends that LJNLT`s proposed setback of 1,640 feet is unsupported and
unnecessary. Staff points out that the applicable rul.e does not require that all danger or
risk be eliminated, but only that impacts be identified and reasonably xniniYn,ized. Staff
explains that the distances discussed in Gamesa's turbine safety manual are not minimum
setbacks intended to be permanent restrictions; but are recommendations for temporary
clearance areas in the temporary event of a fire. Further, Staff indicates that Staff witness
Conway contacted all of the potential turbine manufacturers and, with Staff's
recommended conditions, the project will exceed all manufacturer setback
recomanendations. Finally, Staff notes that, contrary to the assertions of LTNTJ, Staff
measured distances from arterial roadways. Therefore, Staff concludes that the setbacks
proposed by Champaign, as modified by Staff's recommendations, are adequate to protect
public safety. (Staff Report at 28; Staff Br. at 13-17; Staff Reply Br. at 4-5, 7, 13-16; Tr. at
2498-2499,2578.)

The Board acknowledges that, although rare, blade shear has occurred. However,
the Board declines to find that the record indicates a need for a 1,640 foot setback between
turbines and property lines of nonparticipating landowners and a 1,000 foot setback from
all public roads in response to the assertions made regarding blade shear. Although LTNU
argues that blade shear is prevalent in the wind industry, U'NU did not present any
evidence that a member of the general public has ever been injured. In fact, UNU witness
Palmer testified that an individual is more likely to be killed in an automobile accident or
strike an animal in the roadway than be struck by a turbine blade. Additionally, although
UNU cited two occasions of blade shear irx Sandusky, Olv.o, the evidence demonstrates
that these incidents did not involve commercial grade wind turbines, such as the ones that
are being considered in this application. Further, although UNU claims that testimony
regarding the Timber Road TI blade shear incident demonstrates that sheared blade pieces
have travelled a distance of approximately 1,500 feet, the Board notes that UNU witness
Schafner acknowledged that: he did not view the pieces until two to three days after the
incident; he did not actually measure distances until four to five days after the shear
occurred; the small pieces of fiberglass may have been blown further from their original
landing spots; he did not know whether the pieces had been moved; and children i.n the
area were picking up the blade pieces. Consequently, the Board does not find that the
distance measured by this witness is reliable for purposes of determining an appropriate
setback for blade shear purposes. The Board finds more credibility lies with the official
report of the Timber Road II blade shear incident, which notes a travel distance of
approximately 233 meters, or 764 feet, from the tower base for the largest piece of debris.
The Board finds that this documented distance of a rare blade shear is consistent with
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Staff's recommended setback distances. (Staff Report at 31; UNU Ex. 22 at 15, Ex. A-7 - A-
9; Tr. at 1303, 1315-1316, 1318-1320, 1336, 1432, 2509-2510.)

The Board also finds that, although UNU, Urbana, and the County/Townships
contend that turbine safety manuals recommend setbacks of approximately 1,300 feet,
these parties misunderstand those provisions. As explained by Staff, these turbine safety
manuals cited by UNU, Urbana, and the County/Townships refer to recommended
temporary, clearance areas in the event of temporary safety situations such as fire or
overspeed, akin to temporary evacuations that might take place during a gas leak, and are
not recommended permanent setback distances. To the contrary, Staff witness Conway
testified that he contacted all of the potential turbine manufacturers and that, with Staff's
recommended conditions, the project will exceed all manufacturer setback
recommendations. Further, both Champaign's expert witness and one of Staff's expert
witnesses testified that blade shear events are extremely rare and that research by such
experts did not reveal any instances of injury to the general public as a result of blade
shear. We note that Staff witness Conway testified that a full blade failure at nominal
rotor speed and mechanical braking speed has a failure rate of 1 in 2,400 turbines per year,
a full blade failure at mechanical braking two times the nominal rotor speed has a failure
rate of 1 in 20,000 turbines per year, and the failure rate of a tip or a piece of a blade is 1 in
4,000 turbines per year. Under the Board's calculation, the failure rate is as high as 0.0004
percent and as low as 0.00005 percent. (Co Ex. 9 at 5-9; Co. Ex. 12 at 3; Staff Ex. 7 at 3; Tr. at
909-910, 2493, 2498-2499, 2538, 2536-2538, 2567-2568, 2578.)

The Board also stresses that evidence demonstrates that the rare occurrence of blade
shear is even further reduced by certification of turbines according to international
engineering standards, two fully independent braking systems, pitch controls, sensors,
speed controls, monitoring systems that provide automatic shut down at wind speeds
over a threshold, significant vibrations, or rotor blade stress, third-party oversight in the
manufacturing process, quality assurance processes, inspections, proper maintenance
practices, limitations on remote fault resets, and training. Additionally, the Board finds
that the conditions proposed by Staff would further minimize the uncommon occurrences
of blade shear, including restriction of public access and warning signs. Therefore, the
Board finds that, provided the certificate issued includes Staff's recommended Condition
(26), the setbacks currently proposed in the application are sufficient to protect residents
from the risk of blade shear or turbine fire; and that the risk of blade shear or fire is not
such that it renders the proposed project contrary to the public interest. (Staff Report at 28,
31-32; Co. Ex. l at 82-83.)

c. Ice Throw

Ice throw, or shedding, refers to the accumulation of ice on rotor blades that
subsequently breaks free and falls to the ground. According to the application, under
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certain weather conditions, ice can build up on the rotor blades and/or sensors, slowing
rotational speed and potentially causing an irnbalance in the weights of individual blades.
Champaign contends that the effect of ice accumulation can be sensed by the turbine's
computer controls and typically results in the turbine being shut down until the ice melts.
Champaign notes that the tendency is for ice to drop off the rotors and land near the base
of the turbine. Champaign explains that, although uncommon, ice can potentially be
"thrown" when it begins to melt and stationary turbine blades begin to rotate again.
Champaign contends, however, that turbines do not usually restart until the ice has
largely melted and fal.len straight down near the bases, and that no injuries have been
reported due to ice throw. (Co Ex.1 at 81-82.)

In its brief, Champaign points out that Champaign witness Speerschneider testified
that there are hundreds of thousands of wind turbines operating throughout the world
and that events such as ice throw are rare. Further, Champaign witness Shears, with 18
years of experience in the wind industry, testified that he was unaware of any incident
where a member of the public was injured by ice throw. Champaign further asserts that
the conditions proposed by Staff to further xxainixnize any impact of ice throw are all
agreeable to Champaign. (Co. Br. at 19-20; Co Reply Br. at 28; Co. Ex. 5 at 9-10; Co. Ex. 12
at 3.)

In the Staff Report, Staff recommends a number of safety measures in order to
xn1n;m;ze the impacts of ice throw, including restriction of public access with
appropriately placed warning signs, warning workers of potential hazards of ice, and ice
detection software and alarms that trigger an automatic shutdown. AdditionaUy, as
previously discussed, Staff recommends a setback in excess of the statutory minimum near
arterial roads and occupied structures to further mitigate the effects of ice throw. This
increased setback distance is 150 percent of the sum of the hub height and rotor diameter
of the selected turbine. Staff states that this requirement will make it necessary for
Champaign to relocate and/or resize proposed Turbines 87 and 91. Staff contends that a
lesser setback distance from non-arterial roads of 110 percent of the sum of the hub height
and rotor diameter is reasonable given the expected level of traffic, citing the testimony of
Staff witness Conway. (Staff Br. at 30-32; Staff Report at 31-32; Tr. at 2492.)

In its brief, UNU contends that ice detection and sensor alarms are ineffective to
shut down turbines experiencing ice accumulation, citing testimony of TJNU witness
Palmer that, in Ontario, he observed that a turbine was still rotating even though ice on its
blades had been thrown. Additionally, UNU contends that GE Energy's safety manual
warns that wind farm personnel should stay at least 1,148 feet away from a rotating
turbine with ice on its blades and the Vestas safety manual warns personnel to stay at least
1,312 feet away from a rotating turbine with ice on its blades. Consequently, UNU argues
that the Board should adopt UNU witness Palmer's recommendation that a setback from
all public roads of 1,000 feet should be utilized to protect motorists from ice throw. UNU
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contends that, as a result, in addition to Turbines 87 and 91, identified by Staff as too dose
to heavily-traveled public roads, there are nine other turbines that should be moved due to
proxirstity to public roads. (UNLJ Br. at 51-52; UNU Reply Br.. at 27-29; UNU Ex. 22 at 32-
33; Tr. at 1449.)

Urbana contends that the statutory minimum setbacks to roads, property lines, and
structures are inadequate to protect the public from the risk of ice throw. More
specifically, Urbana argues that the state minimum setback of 541 feet from roads is
insufficient to protect the safety of motorists, citing the testimony of UNU witnesses
Palmer and Schafner. Additionally, Urbana points out that Champaign witness Shears
testified that, in the event of fire, one turbine manufacturer manual recommends
evacuating a distance of 1,300 feet around a turbine. (Urbana Br. at 21-22; Tr. at 908,1301-
1303,1419.)

The County/Townships contend again, with regard to ice throw, that the setbacks
from turbines to nonparticipating landowners' property lines should be calculated in
accordance with the manufacturers' setback recommendations, citing the turbine safety
manual for the Gamesa turbine model indicating that, in the event of a fire, the area
around the turbine should be cordoned off at a radius of 1,300 feet. (County/Townships
Br. at 15-16; County/Townships Reply Br. at 8-10; Co. Ex. 1, Ex. R at 42.)

In its reply brief, Champaign disputes UNU's assertion that the turbines should be
set back at least 1,000 feet from all public roads and nonparticipating landowners'
property lines. Champaign claims that UNU's proposition was based solely upon the
testimony of UNU witness Palmer and that he gave no legitimate justification for this
distance. Additionally, Champaign contends that, although UNU witness Palmer testified
that ice detection equipment on turbines does not work, he has never worked in the wind
industry or operated a wind turbine. Finally, Champaign contends that Staff's
recommended conditions regarding worker training, ice warning systems, and icing
setbacks will minimize the already low risk to the general public of ice throw. (Co. Reply
Br. at 27-28; Co. Ex.1 at 82; Tr. at 1443, 1456, 1465-1466, 1468-1469, 1472.)

The Board acknowledges that, although rare, ice throw can occur. However, as
with blade shear, the Board declines to find that the record indicates a need for a 1,640 foot
setback between turbines and property lines of nonparticipating landowners and a 1,000
foot setback from all public roads. Although UN.U witness Palmer testified that ice
detection equipment on turbines does not work, the Board finds minixnal credibility to this
particular statement in his testimony because he also testified that he has never worked in
the wind industry or operated a wind turbine. Further, as the Board found regarding
blade shear and fire risks, the turbine safety manuals cited by UNU, Urbana, and the
County/Townships all refer to recommended clearance in the event of temporary safety
circumstances, not permanent setback recommendations. Again, the Board notes that Staff
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contacted all potential turbine manufacturers and found that, with Staff's recommended
conditions, the project exceeds all m.anufactuxer setback recommendations. Further, the
Board finds that the conditions proposed by Staff would further minin-dze the uncommon
occurrence of ice throw, including restriction of public access and warning signs, wamirr.g
workers of potential hazards, ice detection software and alarms that trigger automatic
shutdown, and a setback distance of 150 percent of the sum of the hub height and rotor
diameter of the selected turbine frorn occupied structures and arterial roads. The Board
stresses that this setback distance is even more cautious than the recommendation by GE,
as GE recommends this setback distance, or the use of an ice detector when the setback
distance is not used. Additionally, Staff notes that Turbines 87 and 91, as proposed in the
application, will not comply with this increased setback distance from occupied structures
and arterial roads, and the Board finds that proposed Turbines 87 and 91 should not be
approved. Therefore, provided the certificate issued indudes Staff's recommended
Conditions (41), (42), (43), and (44), as modified by the Conclusions and Conditions section
.of this Opinion, Order, and Certificate, the Board finds that the setbacks proposed in the
application are sufficient to protect residents from risk of ice throw, and that the risk of ice
throw is not such that it renders the proposed project contrary to the public interest. (Staff
Report at 31-32; Co. Ex. 1 at 81-82; Co. Ex. 5 at 9-10; Co. Ex. 12 at 3; Tr. at 1443, 1456, 1465-
1466, 1468-1469, 1472, 2492, 2498-2499, 2578;)

d. Aesthetics

In the application, Champaign asserts that each wind turbine consists of three major
components: the tower, the nacelle, and the rotor. The tower height, or hub height, will be
a maximum of 328 feet, and the nacelle height will be a maxi.mum of 338 feet.
Consequently, the total turbine height will be a maxinl.um 492 feet. The towers will be
painted white to make the structure visible to aircraft and to decrease visibility from
ground vantage points. (Co. Ex. 1 at 40-41.)

Staff reports that Applicant conducted a visual assessment of the area within five
miles of the proposed project to consider the cumulative impacts of both the project
certificated in Buckeye Wind I and the proposed project, and finds that turbines would be
visible throughout most of the study area, but, in some areas, turbines would be partially
screened by buildings and vegetation (Staff Report at 22).

Staff further reports that visual impacts vary depending on the distance between
the viewer and turbines, the number of turbines visible, the amount of screening,
atmospheric conditions, and the presence of other elements such as utility poles and
communication towers. Further, Staff notes that visual impact varies for each viewer
depending on the viewer's value of the existing landscape, as well as his personal attitudes
toward wind power. (Staff Report at 22.)
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Champaign analyzes project visibility under a°'worst-case° scenario, without
considering the screening effect of existing vegetation and structures, and determined that
the proposed project could potentially be visible in approximately 95.6 percent of the five-
mile radius study area. Continuing under the worst-case analysis, Champaign found that,
in most areas, the majority, 29 to 56, of the proposed turbines could be visible.
Additionally, under the worst-case analysis, Champaign found that, at nighttime, the
proposed project could potentially be visible in approximately 93.2 percent of the five-mile
radius study area. Finally, Champaign stresses that this nighttime analysis likely
overstates visibility because the analysis was based on the conservative assumption that
all turbines would be equipped with FAA warning lights, when acttial lighting of turbines
typically results in warning lights being installed on about one-third to one-half of the
turbines in a typical project. (Co. Ex. 1, Ex. Q at 28-29.)

Champaign's analysis of project visibility factors in vegetation for a more accurate
reflection of predicted visibility. Considering vegetation, Champaign finds that some
portion of the proposed project would likely be visible by 84.4 percent of the area, and that
visibility would be eliminated in small areas throughout the area containing blocks of
forest vegetation. Champaign further emphasizes that areas of actual visibility are
anticipated to be more limited than indicated by the analysis due to the slender profile of
turbine blades, the effects of distance, and screening from hedgerows, street trees, and
structures, which were not considered in the analysis. (Co Ex. 1, Ex. Q at 29.)

Additionally, as part of the visual impact assessment, Champaign asserts that the
project will involve approximately 47 miles of collection systems to support the project's
energy generation, but that 41.6 miles will be underground, and only 5.4 miles overhead.
Champaign asserts that these lines will be a very minor visual component of the project as
these types of lines often run along rural roadways and will not appear out of place in the
setting. (Co Ex. 1, Ex. Q at 7-8.)

Champaign further explains that the substation will lie located near the intersection
of Pisgah Road and Route 56 in the town of Union, which will be approximately 715 by
315 feet in size and will be enclosed by a chain link fence. Champaign further asserts that
the substation will generally only be visible from foreground locations where natural
screening is lacking. (Co Ex. 1, Ex. Q at 8.)

UNU asserts that the proposed facility will destroy the community's landscape. In
support, UNU contends that UNU witness Johnson will be able to see all 56 of the turbines
proposed from her property, in addition to approximately 50 turbines approved in the
Buckeye Wind I project. UNU cites UNU witness Johnson's testimony that the pulsing red
aviation warning lights will obliterate the view of the night sky. Further, UNU cites the
testimony of Champaign witness Mundt for the proposition that studies have shown the
appearance of a wind turbine can be perceived as intrusive and that the visual intrusion
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can inhibit restful recovery. (UNU Br. at 39-40; LTNCT Reply Br. at 20; UNU Ex. 17 at 5, 11;
Tr. at 2958-2959.)

In its reply, Champaign asserts that UNU witness johnson's testimony that she will
be able to see all of the approved turbines from her property is unfounded, as the visual
impact assessment, included as Exhibit Q of the application, demonstrates that a
significant number of the turbines will be at least partially screened by trees and
structures, and because a cellular tower with red warning lights already exists near her
property. Additionally, Champaign denies that Champaign witness Mundt testified that a
wind turbine"s appearance can inhibit restful recovery, instead noting that the record
reflects an article was read into the record remarking that "[i]nability to disregard visual
and audible intrusion possibly adds to the impression that the environment is unsuitable
for restoration."° Finally, Champaign contends that Ul\TU has no basis for claiming that the
turbines will destroy the community landscape, asserting that Champaign County is a
working agricultural landscape that is compatible with the facility. (Co. Reply Br. at 22-23;
Co. Ex. 1 at 42; Tr. at 972-973, 2957-2958.)

The Board recognizes that the proposed facility would alter the corn2nuruty
landscape. However, the evidence in the record also demonstrates that: FAA warrung
lights are typically installed on only one-third to one-half of turbines in a project; some
portion of the project would be visible in 84.4 percent of the area, but actual visibility will
be more limited due to slender blade profiles, distance, and screening from hedgerows,
street trees, and structures; and the collection system will be primarily buried, with only
5.4 miles of collection lines planned overhead. Considering all of these factors, the Board
finds that the aesthetic impact will not be so negative that it will make the facility contrary
to the public interest, convenience, or necessity. (Staff Report at 22; Co. Ex. 1 at 40-42, Ex.
Q at 7-8, 28-29; Tr. at 972-973, 2957-2958.)

e. Shadow Flicker

Shadow flicker refers to the moving shadows that occur when an operating wind
turbine rotor falls between the sun and a receptor. Champaign submits, as part of its
application, a shadow flicker report conducted by its consultant, edr Companies. (Co. Ex.
1,Ex.Pat1.)

Champaign notes that, the introduction to the shadow flicker report states that
shadow flicker does not occur when fog or clouds obscure the sun, or when the turbines
are not operating. Additionally, Champaign asserts that, at distances of 1,030 meters or
greater, shadow flicker is essentially undetectable. Champaign explains that its shadow
flicker report utilized WindPRO, a computer modeling software package developed for
design and evaluation of wind projects, to input turbine coordinates, shadow
receptor/structure coordinates, topographic mapping, turbine specifications, joint wind
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speed and direction frequency distribution, and monthly sunshine probabilities. The
model then calculated the hours of shadow flicker for the turbine sites. Further,
Champaign indicates that the study utilized the GE103 turbine model, because, among the
turbines under consideration, this model represents the worst-case scenario as to shadow
flicker. (Co Ex. 1 at 85, Ex. P at 1-2.)

Champaign indicates that there are currently no national, state, county, or local
standards for acceptable frequency or duration of shadow flicker, but that it utilized 30
hours per year as a shadow flicker threshold. Based on the results of the initial shadow
flicker analysis, Champaign's consultant determined that, of the 880 structures within
1,100 meters of a proposed turbine, 50 were expected to experience greater than 30 hours
of shadow flicker per year. Of those 50 structures, there were 11 nonparticipating
residential structures, 7 of which were classified as "pending" at the time of the
application, indicating that the respective landowner is anticipated to become a
participant. Consistent with its objective of projecting the worst-case scenario, however,
Champaign's analysis considered the pending structures, as their partic%pation or
nonparticipation was uncertain. (Co Ex. 1 at 85, Ex. P at 5.)

Champaign indicates that, regarding the 11 residential structures at issue, flicker
was projected under the initial analysis, a worst-case scenario analysis, to range from 31 to
57 hours per year. However, Champaign notes that the initial analysis did not consider
the actual location or orientation of windows, or screening effects due to vegetation
and/or buildings. When the screening effects of obstacles were considered in the obstacle
analysis, 8 nonparticipating residential structures were expected to receive greater than 30
hour per year of shadow flicker, ranging from 31 to 57 hours per year. Champaign
contends that this projection represents the worst-case scenario as far as turbine models
and that the analysis will be reconducted if a turbine other than the GE103 turbine model
is chosen. Champaign also indicates that, based upon the cumulative impact of shadow
flicker of the Buckeye Wind I and Buckeye Wind II projects, less than a dozen
nonparticipating receptors would be exposed to greater than 30 hours of shadow flicker
per year. Further, Champaign states that, if necessary, shadow flicker minimization
measures, including screening by vegetative planting or window treatments, and/or
curtailment of operation during select times, will be utilized so that no nonparticipating
receptors are exposed to more than 30 hours per year of shadow flicker. (Co. Ex. 1 at 87,
Ex. P at 6.)

In its report, Staff confirms that Ohio law does not provide standards for frequency
or duration of shadow flicker from wind turbine projects. Staff notes, however, that
international studies and guidelines from Germany and Australia have suggested 30 hours
of shadow flicker per year as the threshold of significant impact, or at the point at which
shadow flicker is commonly perceived as an annoyance. Further, Staff notes that the
30-hour per year standard is used in at least four other states, including Michigan,
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New York, Minn.esota, and New Hampshire. Staff also points out that this is the threshold
that has been applied in recent wind farm certificates in Ohio. Accordingly, Staff agrees
with Chatnpaign's use of a threshold of 30 hours. of shadow flicker per year in its analysis.
(Staff Report at 33.)

Staff acknowledges that shadow fli.cker at certain frequencies may potentially affect
persons with epilepsy. However, Staff notes that flashing lights most likely to trigger
seizures are between the frequency of 5 to 30 blade flashes per second, or hertz (Hz). In
the proposed project, Staff contends, the maximum wind turbine rotor speed would
equate to a frequency of approximately 0.9 Hz and, therefore, it would not 'trigger
seizures. (Staff Report at 34.)

Additionally, Staff recognizes that Champaign's initial shadow flicker analysis
indicated that fewer than one dozen nonparticipating residences were expected to
experience more than 30 hours of shadow flicker per year. Further, Staff recognizes that,
considering the cumulative impact of shadow flicker from the Buckeye Wind I and
Buckeye Wind II, less than one dozen nonparticipating residences would be exposed to
greater than. 30 hours of shadow flicker per year by facility. Staff also finds that
Champaign.'s assertion that it will use shadow flicker minimization measures to ensure
nonparticipating residences are not exposed to more than 30 hours per year of shadow
flicker should be achievable. (Staff Report at 34.)

Staff recommends that the certificate be conditioned upon the requirement that
Champaign operate the fadlity so that no more than 30 hours of shadow fficker per year
are actually experienced at any nonparticipating sensitive receptor, including the
cumulative shadow flicker associated with both the Buckeye Wind I and Buckeye Wind iT
projects. Further, Staff recommends that Champaign implement a complaint resolution
process through which complaints related to shadow flicker from the facility can be
resolved. (Staff Report at 34.)

UNU contends that neither Champaign nor Staff presented a qualified expert
witness that could testify regarding the facility's shadow flicker impacts. More
specifically, LJNU argues that Champaign witnesses Speerschneider and Poore and Staff
witness Strom had no expertise in shadow flicker modeling. Additionally, UNU argues
that the shadow flicker modeling used by Champaign is fundamentally flawed because it
does not consider the actual size of the residences receptive to the shadow flicker. Further,
UNU argues that the proposed turbines vvil]. cast excessive shadow flicker on neighboring
land and residences and that the modeling used should have taken into consideration
entire nonparticipating properties, not just residential structures. L7NC7 also argues that
Champaign's proposed minimization measures would force nonparticipating landowners
to accept changes to their property including window treatments or shrubbery. Finally,
T,.TNI.T contends that the condition proposed by Staff is unenforceable because a member of
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the public could not be expected to determine whether the shadow flicker at a residence
was in compliance with the threshold, and that the condition is inappropriate because it
calls for additional modeling after the certificate is issued. (UNU Br. at 52-53, 57-60; UNU
Reply Br. at 29-30; Co. Ex. 1, Ex. P at 4; Co. Ex. 9 at 9-10; Tr. at 263, 540, 559, 2800.)

In its reply brief, Champaign responds that both Champaign witnesses
Speerschneider and Poore were qualified to discuss the facility's shadow flicker impact.
Champaign points out that witness Speerschneider holds a bachelor of science (B.S.) in
physics, . a bachelor of arts in environmental studies, a master of science (M.S.) in
technology and policy, and an M.S. in materials science and engineering. Further,
Champaign indicates that witness Speerschneider has worked for Everpower since 2004,
with involvement in all facets of developed projects and operations. Next, Champaign
contends that witness Poore holds a B.S. in mechanical engineering and has been
employed in the wind industry for over 30 years. Further, Champaign contends that
witness Poore has extensive experience working around wind energy project sites and
turbines, and that an employee under his direction analyzed the shadow flicker studies.
(Co. Reply Br. at 29-30; Co. Ex. 5 at 2; Co. Ex. 9 at 1.)

In its reply brief, Staff also responds to UNU's argument, noting that it has been the
Board's longstanding practice to allow an applicant to sponsor exhibits to the application
without the need for witnesses with specific knowledge thereof:

The Board notes that it is a long-standing practice in Board
proceedings for an applicant to sponsor exhibits to an
application through the testimony of a witness that is an officer
or experienced employee of the applicant. The Board has
admitted the testimony of a witness, and the related exhibits,
where the witness demonstrates that the exhibits or studies
were performed at the applicant's request, under the witness'
direct or indirect supervision, and that the officer is sufficiently
knowledgeable about the information in the exhibit or study to
offer testimony. We have found this process to be an efficient
method by which to introduce large amounts of data necessary
to process certificate' applications. Further, the Board notes
that, pursuant to Section 4906.07, Revised Code, the Board is
required to direct an investigation of the application and file a
written report of the investigation.

Buckeye Wind 1, Opinion and Order (Mar. 22,2010) at 12. Additionally, Staff points out that
the shadow flicker report in the application was performed at Champaign's request, under
its witnesses' direct or indirect supervision. (Staff Reply Br. at 16-18.)
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Next, Champaign responds to UTTIJ`s contention that the shadow flicker study was
fundamentally flawed because the actual size of residences was not considered in the
analysis. Champaign points out that the model used very conservative assumptions,
including turbines operating during all daylight hours and a receptor that was exposed to
light on all sides. Furthermore, the field analysis of obstacles that was conducted for the
11 receptors initially modeled to receive over 30 hours of shadow flicker per year. As a
result of the effect of screening, three receptors were below the 30-hour threshold.
Champaign contends that, contrary to UNU"s claim, the. use of a field analysis was
appropriate to estimate the effect of screening on the 11 residences. Champaign also
argues that the record does not support UNLT's assertion that the 30-hour threshold should
apply to an entire nonparticipating property, rather than just residences. Champaign
contends that Champaign witness Speerschneider testified that the 30-hour threshold has
resulted in few complaints at wind projects, causing the logical conclusion that shadow
flicker on other parts of a nonparticipating property will not be an issue. (Co. Reply Br. at
30-31; Co. Ex. 1 at 86-87, Ex. P at 2, 4; Tr. at 265.)

Further, Champaign contends that Staff's recommended condition regarding
shadow flicker does not defer important siting issues, but enables Staff to enforce the
appropriate threshold of 30 hours of shadow flicker per year for nonpartica.pating
residential structures. Finally, Champaign contends that this condition is enforceable
because shadow flicker can be predicted to the minute based on the location of the
receptor, turbine, and sun. Further, although UNU contends that Champaign's proposed
adnimization measures would force landowners to accept changes to their property,
Champaign points out that the condition does not require residents to undertake
unwanted mitigation steps. (Co. Reply Br. at 29-31.)

The Board finds that, in light of their experience and educational backgrounds,
Champaign witnesses Speerschneider and Poore were qualified to offer testimony
regarding the shadow flicker report in the application and that Staff witness Strom was
also qualified to discuss this portion of the Staff Report. The Board also notes that no
expert testimony on shadow flicker was presented by any other party. Further, the Board
finds that the evidence in the record demonstrated that Champaign's shadow flicker
analysis utilized software commonly used and relied upon in the industry in order to
model projected shadow flicker and that only eight nonparticipating or pending
residences were projected to receive over the 30-hour threshold, even under conservative
assumptions that the turbines will operate during all daylight hours and that the receptor
will be exposed to light on all sides. Further, although UNU again argues that the Board is
deferring important issues such as shadow flicker, the Board stresses that the shadow
flicker analysis considered the turbine model under consideration that represents the
worst-case scenario as to shadow flicker. Thus, even if Champaign selects one of the other
turbines under consideration, the shadow flicker will not exceed the amount projected
under the shadow flicker report. Further, Condition (47) does not defer issues to Staff, but
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reflects the Board's determination of the appropriate amount of shadow flicker and gives
Staff the ability to enforce that determination against Champaign after the facility is
constructed. (Staff Report at 33-34; Co. Ex. 1 at 85-87, Ex. P at 1-6; Co. Ex. 5 at 2; Co. Ex. 9
at 1; Tr. at 265.)

Finally, although UNU argues that Champaign's proposed minimization measures
will require nonpartici.pating homeowners to take unwanted action, this is not the case.
Staff's recommended condition requires that Champaign operate the facility so that no
more than 30 hours of shadow flicker per year are experienced at any nonpartici.pating
sensitive receptor, and that a complaint resolution process be implemented through which
complaints related to shadow flicker can be resolved. Champaign has merely noted that
min;,,°dzation measures can include screening by vegetative planting, window treatments,
as well as curtailment of operation during select times. Consequently, Champaign has not
asserted that it intends to force changes to the property of unwilling participants, but has
listed multiple methods to minimize shadow flicker at the eight receptors in question,
which includes curtailment of operation during select times. The Board finds that, in light
of the intermittent nature of shadow flicker and the available mitigation methods, and
provided the certificate issued includes Staff's recommended Condition (47), as modified
by the Conclusions and Conditions section of this Opinion, Order, and Certificate, shadow
flicker concerns are not so excessive as to render the project contrary to the public interest
as required pursuant to Section 4906.10(A)(6), Revised Code. (Staff Report at 33-34; Co.
Ex. 1 at 85-87, Ex. P at 1-6.)

f. Pronerty Values

In support of its application, Champaign submits the testimony of witness
Mark Thayer. Champaign witness Thayer testifies that, in his opinion, the proposed
facility would have no impact on local property values, based upon a study he coauthored
conducted by the Lawrence Berkley National Laboratory (LBNL Study) that analyzed
7,459 single family residences before, during, and after wind farm development in the
United States (U.S.). Champaign asserts that the LBNL Study considered these sales by
using multi-variable regression techniques, adjusted for the differences in each sale for
square footage, scenic views, current market conditions, and various other pricing
components in order that the only variable left was distance to a wind turbine. Further,
Cl°iampaign asserts that the LBNL Study underwent statistical studies to verify the results
in addition to being subject to peer review. Additionally, Champaign witness Thayer
utilizes four other empirical studies conducted since December 2009, known as the
Hinman Study, Carter Study, Clarkson Study, and Lempster Study, that also came to the
conclusion that, post operation/construction, there was no identifiable effect of wind
farms on nearby residential property values. Champaign witness Thayer further explains
that there may be negative property value effects in the post-announcement,
preconstruction phase due to anticipation stigma. However, he adds that the anticipation
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stigma may be a result of the publicity by opponents to the wind project, but that, once
construction is complete, prices will return to their former levels. (Co. Br. at 39-40; Co.
Reply Br. at 32-34; Co. Ex. 8 at 2-6,19.)

UNU argues that, contrary to Champaign's assertions, the project will substantially
reduce the value of neighboring land and residences. In support, UNU cites the testimony
of LTNU witness Michael McCann, a professional appraiser, who opined that the proposed
project will reduce the market value of properties in the immediate project area by 25 to 40
percent. UNU witness McCann's opinion was based upon his knowledge of actual repeat
and paired sales of residential properties near wind farms, as well as a study known as the
Lansink Appraisal Study. UNU also criticizes Champaign witness Thayer's testimony,
arguing that his testimony focused on elaborate statistical regression studies that are not
reliable f®r determining property value related to wind power projects. Further, UNU
criticizes Champaign witness Thayer's use of the LBNL Study, arguing that the property
value impacts associated with turbines were diluted because the data set included 7,459
separate property transactions near 24 wind farms in nine states. Additionally, UNU
argues that the LBNL Study excluded data on sales that were clearly affected by the
presence of turbines. UNU condudes that, due to property value concerns, the Board
should require a condition requiring Champaign to offer nonparticipating landowners
price protection with a property value protection agreement. (UNU Br. at 62-64; LTNZJ
Reply Br. at 34-35; UNU Ex. 18 at 9,11-12, 23; Tr. at 1083, 1085, 1087-88.)

Champaign replies that the Board should not rely on IJ1rTiJ witness McCann's own
study because: it was not controlled for the many variables that can affect prices; it utilized
a very small sample size that has not been tested for statistical significance; and UNU
witness McCann lacks the formal education and field experience to be qualified to conduct
true statistical studies. Champaign points out that UNU witness McCann testified that he
had no training in statistics, lacked a college degree, and did not have a basic
understanding of regression analysis. Further, Champaign argues that, while IJNU
witness McCann's study is based on a hand-selected, small sampling of sales data, the
LBNL Study relied upon by Champaign witness Thayer is a peer-reviewed,
comprehensive statistical study that is more reliable because it considered 7,459 home
sales before, during, and after wind farm development. Additionally, Champaign points
out that, although UNU witness McCann criticized the LBNL Study for excluding certain
data points, he testified that he did not know why these sales were excluded from the
study or whether the data points were outliers. Further, Champaign argues that UNU's
criticisms ignore the four other studies discussed by witness Thayer. (Co. Brief at 40-41;
C.o. Reply Br. at 32-34; Co. Ex. 8 at 2-6,19; Tr. at 1053-1054,1057-1060,1062.)

The Board is mindful that five studies were presented by Applicant demonstrating
that similar wind projects in other locations have not affected property values in those
areas and that two studies were presented by UNU demonstrating that wind projects in
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other locations have reduced the market value of properties in the immediate project area.
However, the Board finds that the lack of a control group in UNU witness McCann's
study, small sample size, and lack of testimony on statistical significance lessen the
credibility of this study. In particular, the Board notes that the LBNL Study presented by
Champaign was a peer-reviewed, comprehensive statistical study that considered a much
larger number of property transactions near 24 wind farms, with a control group.
Consequently, in light of the studies in the record, the Board finds more reliable the
studies evincing that similar projects in other locations have not affected property values
in those areas, and that concerns with property values do not render the project contrary
to the public interest, convenience, and necessity. Additionally, in light of the Board's
conclusion, the Board finds it is unnecessary to require Applicant to enter into a property
value protection agreement as a condition of the certificate. (Co. Ex. 8 at 2-6, 19; Tr. at
1053-1054,1057--1060,1062.)

g. Operational Noise

In its application, Champaign explains that the operational noise associated with
the facility will have a minimal impact on surrounding landowners. Champaign points
out . that it sited turbine locations in order to keep the modeled sound level at
nonparticipating residences below the average sound level (Leq) for the site, plus
5 decibels (dBA), consistent, noting this methodology is consistent with the Board's
acceptable noise conditions in recently approved facility certificates. In support of its
assertion that the operational noise of the facility will provide minimal impacts,
Champaign relies on the modeling performed by Champaign witness Hessler, a noise
consultant. (Co. Ex. l at 73-74.)

Champaign witness Hessler reasons that, sound levels associated with turbine
rotors correlate with meteorological tower data on wind speeds, indicating that wind
speed accounts for the largest differential between turbine noise. and background noise
levels. According to Champaign witness Hessler, the wind speed differential, known as
the critical wind speed, results in a wind speed of 6 meters per second. In establishing a
nighttime design goal, Champaign witness Hessler utilized the critical wind speed to
determine an average nighttime Leq of 39 dBA. Therefore, Champaign's nighttime noise
design goal for the project, based on the average Leq of 39 dBA sound level, plus 5 dBA, is
44 dBA. (Co. Ex. 1 at 76; Co. Ex. 11 at 7; Co. Ex.11 at 5.)

Champaign witness Hessler explains that his model focuses on the worst-case
scenario, meaning he assumes Champaign will select the noisiest turbine model (Nordex)
of the five being considered. The noise model indicates that, in order to achieve the 44
dBA design goal under the worst-case scenario, 16 of the turbines would need to be
operated in low-noise mode.to ensure sound levels below the 44 dBA. Champaign's
application indicates that, while some property boundaries may experience dBA levels as
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high as 52 dBA, all nonparticipating residences will experience sound levels below 43
dBA, remaining outside the 44 dBA design goal. In addition, the application provides that
the majority of nonparticipating residences would experience levels lower th.an 40 dBA,
based on the worst-case scenario. (Co. Ex. l at 76; Co. Ex. 11 at 7.)

In support of Champaign's dBA design goal, Champaign witness Hessler explains '
that complaints are rare when sound levels remain below 45 dBA, pointing out that the
rate of complaints for project sound levels between 40 and 45 dBA is only about 2 percent
of the population within 2,000 feet of a turbine. In addition, Champaign notes that the
World Health Organization (WHO) found that an outside noise level of 40 dBA is
equivalent to the lowest observed adverse effect level for night noise, and that the WHO
has a recommended interim target level of 55 dBA for outside night noise. (Co. Ex. 11 at
7.)

Regarding LFN from turbines, Champaign indicates that modern wind turbines do
not generate significant LFN or infrasonic noise. While Champaign witness Hessler
acknowledges that he is currently studying LFN and infrasound noise in a pending
Wisconsin proceeding; Champaign witness Mundt points out that there is no evidence to
support the claim that noise from wind turbines, including infrasound noise, causes
adverse health effects. (Co. Ex. 1 at 77; Co. Ex. 29 at 28.)

TTNZT opines that Champaign's proposed design goal of 44 dBA will cause
widespread discomfort, annoyance, sleep deprivation, and health disorders. In support of
its assertion, L):NU relies on the testimony of Richard James, an acoustical engineer,
indicating that Champaign's proposed noise limit is excessive, and Champaign's
methodology in calculating its proposed noise limit is questionable and contrary to
traditional acoustical engineering methodologies. Speca.fically, L)"NU witness James
explains that the ambient background sound level must be measured to accurately reflect
existing noise levels and should utilize the L90 metric as opposed to the Leq metric. UNU
explains that the L90 metric is preferable because it measures the quietest 10 percent of a
time interval, filtering out short-term noise spikes. (LTIeTU Br. at 21-29, Tr. at 786-788.)

UNU explains that Champaign witness Hessler's background sound readings were
inconsistent and varied substantially between the reading stations. UNU points out that
the daytime sound range varies as much as 11 dBA and the nighttime ranges were up to 10
dBA apart. In addition, UNU alleges that all ten noise stations were exposed to significant
noise sources, including harvesting machinery and roads, elevating the sound levels at the
sites. UNU also questions why Champaign witness l-Tessler disregarded the results from
one of the testing stations, noting that the average dBAs are essentially the same as the
averages from other monitoring stations. While Champaign witness Hessler
acknowledged some of the wind noise in the background noise measurements result from
the sound of wind blowing through trees, LTNU explains that the inclusion of leaf rustle in
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background noise measurements violates typical acoustic practices. (UNU Br. at 21-24;
UNU Ex. 19 at 17.)

In addition, UNU states that Champaign witness Hessler's L90 background sound
level of 33 dBA is significantly higher than his 29 dBA critical wind speed calculation from
Buckeye 1, and noticeably higher than UNU witness James' measurement of 27 dBA. UNU
witness James explains that conditions in the project area remain the same from the
previous background measurements, therefore, Champaign witness Hessler's previotis
study results should still be valid. (UNIJ Br. at 24-25; UNU Ex. 19 at 13.)

. UNU also argues that the L90 metric is superior to the Leq methodology that
Champaign witness Hessler utilized in his study. UNU witness James explains that the
acoustical engineering profession prefers the L90 statistical sound level, which measures
the quietest 10 percent interval and identifies the sound level available to mask turbine
noise. In addition, UNU witness James explains that the L90 measure removes sporadic
noise spikes that could taint the Leq noise study, which instead focuses on the average
sound level during a specific measurement -period. UNU notes that Champaign witness
Hessler's consulting firm and his testimony in other proceedings supports the preference
for the use of the L90 metric. (UNU Br. at 26-28.)

UN-U witness James elaborates that Champaign's proposed noise limits are flawed
as they focus only on measurements representing windy conditions, as stable atznospheric
conditions might result in light winds at ground level but sufficient wind conditions at the
level of the turbine blades to power the wind turbine. When stable atmospheric conditions
occur, UNU explains that there is no ground level wind noise to mask the noise emitted
from the wind turbines. In addition, UNU questions whether the proposed project would
not exceed the design goal of 44 dBA and points out that Champaign witness Hessler
relied on computer modeling software that was not designed for wind turbines. UNU
proposes that the sound levels estimated by Champaign be increased by 5 dBA to more
accurately reflect actual noise levels, as supported by UNU witness James's testimony.

Br. at 31-32, 34; UNU Ex. 19 at 15-18; Tr. at 786-787.)

UNU proposes that a design goal of 35 dBA is more appropriate for the proposed
project. In support of its proposition, UNU witness James testifies that 10 percent of the
population experience annoyance with turbine noise levels of 30 to 35 dBA and this
increases to 20 percent when exposed to turbine noise of 37.5 to 40 dBA. In addition, he
states that up to 36 percent of the population experiences annoyance at sound levels above
40 dBA. In further support of UNU's proposed 35 dBA design liinit, UNU witness James
points out that WHO recommends noise levels of 40 dBA or below, and the United States
EPA suggests a standard of 30 dBA at night for rural regions. Further, UNU opines that
Champaign's model does not accurately represent a worst-case noise mode, as the Gamesa
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G97 model has no low noise operating mode, and produces much louder noise than the
Nordex turbine model. (IJNU Ex. 19 at 14, Tr. 2793-2794, 2946.)

In addition to its contentions with Champaign's noise models conducted by
Charnpaign witness Hessler, UNU argues that Champaign failed to model or evaluate
LFN that is anticipated from the proposed project and, thus, failed to comply with Rule
4906-17-08(A)(2)(b), O.A.C. UNU explains that the noise wind turbines produce is
primarily LFN, which travels further and with less attenuation over distance that higher
frequency noise. Not only is LFN quantification feasible, UNU explains, but UNU witness
James and other acousticians have measured LFN both inside and outside of homes near
wind turbines and recorded substantially high levels of LFN. UNU adds that turbine
manufacturers have LFN test data that can easily be modeled in order to comply with Rule
4906-17-08(A)(2)(b), O.A.C. (UNIJ Br. at 35-38.)

UNU contends that, in addition to annoyance, turbine noise can lead to health
disorders for neighbors living near the proposed project area. In support of its assertion,
UNU relies on the testimony of audiologist Jerry Punch. jJNU witness Punch explains
that adverse health effects from noise begin between 30 and 40 dBA and worsen at 40 dBA,
as observed by WHO, with children and the elderly being particularly vulnerable.
According to UNU witness Punch, audible sounds from wind turbines can not only cause
annoyance but may also create stress, loss of concentration, loss of sleep, and may lead to
serious health consequences. (UNU Br. at 7-10; UNU Ex. 23 at 11-23.)

While UNtJ believes that the WHO's recommendation is important, UNU opines
that it would not provide sufficient protection for neighbors near wind turbines, because
turbine noise is more intrusive, as evidenced by Dr. Punch's interview and visit with
families living near wind turbines. UNU witness Punch explains that one family suffered
from pressure, pulsations, and tinnitus when nearby wind turbines were operating. (UNU
Ex. 23 at 20.)

UNU contends that nonparticipating neighbors near the project footprint could be
adequately protected from negative health consequences associated with turbine noise by
preventing any wind turbines from being located within 0.87 miles (4,594 feet) of
nonparticipating property owners. In support of its proposed 4,594 foot setback, UNU
witness Punch relies on two wind project studies that found residents located within 0.87
miles of a wind turbine suffered more health consequences than those living at distances
greater than two miles away. UNU witness Punch adds that the health scores directly
correlate with noise exposure levels. (UNU Br. at 15-18; UN[J Ex. 23 at 14-16.)

UNU also expresses concern that the proposed noise standards pertain to
residences of nonparticipating landowners, as opposed to nonparticipating landowners'
property lines. UNU reasons that the wind project should comply with appropriate noise
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standards at the property lines, not just the residences. UNU notes that even Champaign
witness Hessler concedes that Champaign's consideration of only residences in evaluating
noise levels could discourage property owners from utilizing their entire property. (UNU
Br. at 38-39; Tr. at 744-745.)

Champaign asserts that there is no epidemiological evidence that confirms that
residential proximity near wind turbines can cause disease or serious harm to human
health. In support of its argument that turbine noise will not cause health disorders,
Champaign relies on the testimony of witness Kenneth Mundt, an epidemiologist.
Champaign witness Mundt explains that, while some people may find turbine noise
distracting or annoying, there is no scientific or epidemiological. evidence to support
UNU's claims that turbine noise harms human health. Champaign witness Mundt adds
that it is inappropriate to conclude there are any causal health effects until there is
affirmative and qualitative scientific evidence to support the premise. (Co. Ex. 29 at 17, 33-
38.)

Champaign argues that, not only are there no causal relationships between turbine
noise and health disorders, but the evidence presented by UNU witness Punch is not
credible and should be disregarded by the Board. Champaign witness Mundt explains
that UNTJ witness Punch relied on deposition transcripts from court proceedings to
develop his treatise and failed to offer any citations or conduct an appropriate peer review
in support of his opinions. Champaign adds that self-reported symptoms are not
sufficient to support any causal connection and are unlikely to be objectively peer
reviewed by medical professionals. In addition, Champaign points out that, while LTNZJ
witness Punch may be an expert in audiology, he is not a medical doctor and does not
understand how infrasound can result in adverse health effects. (Co. Reply Br. at 3-4.)

Champaign urges the Board to disregard UNU's suggestion of a proposed setback
of 0.87 miles, as it is unwarranted due to the lack of credible evidence supporting a causal
relationship between turbine noise and health problems. Specifically, Champaign points
out that LTNU's reliance on a study conducted by Dr. Michael Nissenbaum falls short of
epidemiological standards, as it relied on self-reported measures and utilized subjectively
titled surveys to gather information. (Co. Ex. 29 at 30.)

Champaign notes that Champaign witness Hessler utilized the L90 metric in taking
background measurements. Champaign explains that, while Champaign witness Hessler
used Leq measurements as well, UNU's arguments are misguided because the relevant
consideration is that the turbines are modeled for the project and the nighttizne noise will
not exceed 44 dBA. In addition, Champaign argues that UNU's proposed sound lixzv.tation
of 35 dBA is unwarranted and unnecessary. Champaign points out that, while WHO's
noise guidelines are merely recommendations, they are at odds with UNU's
recommendation. Further, Champaign provides that Champaign witness Hessler did

UNU Appx. 000069



12-160-EL-BGN -59-

address UNU's concerns about stable atmospheric conditions in the adjudicatory hearing,
noting that, while these conditions frequently occur, there are very few complaints, as long
as the long-term noise level remains below 45 dBA. (Co. Reply Br. at 12-14.)

Champaign responds to UNU's allegations of background noise interference by
pointing out that Champaign witness Hessler spoke with the majority of property owners
about their property activities and that there were no known harvesting activities
occurring during the study. Champaign adds that UNU's allegations of interference by
wind noise through leaves and grass is unfounded, as Champaign witness Hessler
indicated that there was a correlation between wind speed and the L90 background levels,
which increased as the wind speed increased. Champaign witness Hessler explains that,
while there were some sound increases as a result of wind blowing through trees, it was
inevitable, considering measurements were taken over a period of 18 days. Champaign
points to tJNU witness James' study in which he took background measurements in areas
with trees and hedges. Finally, Champaign notes that property line noise limits are
unnecessary, as the point of a noise regulation is to control the noise where people spend
the majority of their time, particularly at night. (Co. Reply Br. at 10-12; Co. Ex. 1, Ex. 0 at
26; Tr. at 774-775, 1168-1169.)

Furthermore, Champaign believes its application adequately addresses LFN and is
compliant with Rule 4906-17-08(A)(2)(b), O.A.C. Champaign points out that several
sections in its application contain discussions of modeling on lower ends of the frequency
spectrum, as well as information on low frequency levels from wind turbines, induding a
graph of field measurements indicating no significant LFN levels as a result of turbine
operation. Champaign argues it is a stretch for UNU to use testimony of Champaign
witness Hessler from a separate state proceeding where he stated he was uncertain
whether homeowners were bothered by LFN noise as supportive evidence that LFN will
be heard and lead to serious health consequences. Accordingly, Champaign believes LFN
noise limits are unnecessary. (Co. Reply Br. at 18; Co. Ex. 1 at 77-78; Tr. at 865-866.)

UNU contends that, despite concluding there is no causal relationship between
wind turbines and negative health consequences, Champaign witness Mundt is
unqualified to formulate this opinion because he has no training in acoustics and has
never actually interviewed anyone suffering from health disorders due to wind turbine
noise. UNU adds that Champaign witness Mundt admitted that it is common for
epidemiologists to have contrary opinions, and that it is impossible to perform a perfect
epidemiological study. (UNU Br. at 17; UNLT Reply Br. at 15; Tr. at 2863-2864, 2885-2886.)

Staff indicates that, upon review of Champaign's noise modeling, it is unlikely that
the worst-case scenario operation sound levels will generate nighttime noise levels above
44 dBA for nonparticipating residences. In addition, Staff witness Strom explains that, of
the two operating wind farms in Ohio, both of which have similar noise conditions
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imposed, only two complaints have been received, one of which turned out to be noise
coming from an outside source and not a wind turbine. Nonetheless, Staff recommends
that, as a precaution, Champaign operate its turbines at no more than 44 dBA during
nighttfine hours, and no more than the greater of 44 DBA or the actual measured ambient
Leq, plus 5 dBA, at the location receptor during daytime hours. In addition, Staff
recommends Champaign establish a complaint resolution process for any complaints that
may arise due to excessive noise. Staff also explains that, while short-term deviations are
likely, because they are impossible to determine, it is especially important to have a
complaint resolution process included in the certificate. (Staff Report at 59; Tr. at 2798-99.)

Staff believes Champaign witness Hessler's noise assessment was reasonable. Staff
acknowledges that both UNU witness James and Champaign witness Hessler utilized
different methodologies in establishing their noise models. However, Staff notes that there
is no uniform standard that exists in this field of study and, therefore, the Board should
continue to review the studies on a case-by-case basis. Staff adds that the focus should
remain on the fact that the likelihood of noise complaints is minimal, as long as the
average sound level remains below 45 dBA, regardless of whether the Leq or L90 model is
adopted. Staff witness Strom explains that, of the two fu.lly-developed wind farms in Ohio
with similar noise restrictions, only two complaints have been raised with Staff, one of
which was entirely unrelated to wind turbine noise. Staff explains that this supports the
assertion that sound levels below 45 dBA will result in minimal complaints. (Staff Br. at
19-25; Tr. at 2798-2799.)

Furthermore, Staff explains the noise mitigation condition recommended in the
Staff Report will provide even more restrictive noise limitations during the nighttime
hours in order to ensure noise levels are properly mitigated for nonparticipating property
owners. Therefore, Staff recommends the Board find that Champaign's noise assessment,
coupled with Staff'sproposed noise condition, are reasonable. (Staff Report at 59; Staff Br.
at 42-43.)

LTNU questions the validity of Staff's recommendations, noting Staff witness Strom
has no training in "acoustical engineering, and he was unaware that UNCJ witness Milo
Schaffner, who lives in the Blue Creek Wind Farm footprint, is experiencing discomfort
from the wind turbine noise. Regarding Staff's noise recommendation, LTNU opines that
both Champaign witness Hessler and UNU witness James testified that the Board should
not use the Leq method to set the nighttime noise standard. IJNU adds that the condition
allows for short-term duration above the noise level and lacks noise protection for
nonparticipating landowners' entire premises. IJNU points out that the condition again
wrongly relies on the Leq standard for daytime noise limitations, fails to employ an LFN
standard, and does not include the averaging period for calculating the Leq limits of the
turbine noise. (UNLT Reply Br. at 17-19.)
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Champaign believes that, by establishing a set dBA limit during nighttime hours,
Staff fails to take into account potential increases in ambient noise that may occur during
periods of high winds. Champaign points out that Staff witness Strom agreed that turbine
noise may not be detectible if there is high ambient wind. (Co. Br. at 56-57; Co. Ex. 11 at 8-
9; Tr. at 2824-2825.)

The Board finds that, upon review of the record, it is apparent that no party
disputes that operational noise is anticipated with the proposed project. There is dispute,
however, as to whether the anticipated noise levels as modeled by Champaign are
accurate and appropriate, and, if appropriate, whether any adverse effects contrary to the
public interest are likely to occur as a result of the facility's operational noise. The Board
must first determine if Champaign's background noise evaluation is reliable. If
Champaign's studies are deemed to be reliable, we must next consider whether
Champaign's design goal of 44 dBA is aligned with the public interest and consider
whether there is evidence to support a lower threshold or greater setback requirements
than what is proposed.

In be ° g our analysis, we first look to the preconstruction background noise
study conducted by Champaign. UNU alleges that Champaign's noise study contains
serious flaws leading to biased modeling figures, however, we believe the record affirms
that Champaign's preconstruction background noise study is reliable. Whs.le UNU may be
correct in that the project footprint covers an area where farming machinery and grain
dryers could potentially influence background noise levels, Champaign witness Hessler
explains that he was not aware of any such activity occurring during the time of his study.
In addition, the photographs contained within Champaign's application support
Champaign witness Hessler's assertion that harvesting was mostly complete at the time of
his study and there were no outlying readings to indicate potential influence of farm
machinery. Further, to the extent some of Champaign's stations may have been located
near trees or grasses, we note that it is inevitable that some stations may occasionally
include outdoor noise from surrounding vegetation. It is disingenuous for UNU to point
this out as a flaw when both Champaign witness Hessler and UNU witness James
indicated at hearing that there was some degree of noise being observed as a result of
nearby vegetation and wildlife. Accordingly, we see no undue influence or bias in
Champaign's preconstruction background noise study. (Co. Ex. 1, Ex. 0 at 9-10; Tr. at
769-770, 775,1168-1169.)

Turning to Champaign's noise modeling, UNU and Champaign dispute whether
Champaign's use of the Leq metric was inappropriate in establishing background noise
figures. Although the evidence in the record indicates that the L90 noise metric is a higher
threshold by measuring the quietest 10 percent of a time interval, there is no credible
evidence that the use of the Leq to establish the background sound level is in anyway
unreasonable or inappropriate. Rather, the evidence presented focuses on the fact that
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because the L90 metric is a higher noise threshold it should be adopted. However; we
believe that the reliability of the Leq is still appropriate, as it represents an average
background sound level over a ten minute picture and, while we note that Champaign
witness Hessler concedes that he normally utilizes the L90 standard, the evidence
presented in this case supports our finding that the Leq is a reasonable standard. We
appreciate UNTJ's effort to promote the higher L90 methodology, but, ultimately, the
record is devoid of any evidence that supports a finding that the Leq is unreasonable or
that it is necessary for the Board to depart in our conclusion in this case from recent Board
precedent. We point out that the governing statute is devoid of any mandate that
applicants have to utilize a metric higher than the Leq, and we find that the Leq metric is
reasonable and protects the public interest. (UNU Ex. 19 at 12-16; Tr. at 794, 795-797.)

Next, the Board will determine the appropriate design goal for the pr,oposed
project. Initially, we note that UNU, Staff, and Champaign all agree that the appropriate
starting point is to utilize a threshold of 5 dBA over the average ambient nighttime noise
level. Champaign and UN[J propose ambient noise levels of 39 plus 5 dBA and 30 plus 5
dBA, respectively. Therefore, taking into consideration a 5 dBA threshold, UNU proposes
a goal of 35 dBA, while Champaign's application proposes a goal of 44 dBA. Much of
UNU's rationale in support of the 35 dBA limit relies on its arguments that turbine noise
above 35 dBA causes unacceptable levels of annoyance and sleep disturbance, which, in
turn, causes negative health consequences. Despite UNU's attempts to persuade the
Board through the use of emotional rhetoric and the parade of negative scenarios that
could occur upon approval of the proposed project, we find that UNU's evidence in
support of alleged health consequences lacks credibility. (Staff Report at 32-33; UNU Ex.
19 at 10; Co. Ex. 11 at 4-5.)

As Champaign witness Mundt points out, UNU's reliance on UNU witness Punch's
treatise is misguided, as the article not only failed to undergo proper peer review or
sci.entific analysis, but also relied exclusively on self-reported complaints or symptoms of
health effects, which casts doubt over the treatise's findings. Likewise, UNU's reliance on
Dr. Michael Nissenbaum's study in requesting a 4,594 foot setback from property
boundaries relies on self-reported health effects, and failed to meet epidemiological
standards to prove an actual causal connection between turbine noise and health effects.
The Board cannot in good conscience find that health disorders are caused by wind
turbine noise based on UNU's reliance on studies that were not properly peer reviewed
and were formed on the basis of self-reporting. Accordingly, the Board finds that UNU's
requests for a minimum turbine setback of 4,594 feet and the imposition of noise limits at
property lines be denied, as there is no record support for UNU's claims of adverse health
effects. As discussed below, we believe the inclusion of Staff's recommended condition for
a noise complaint resolution process provides continued protection of the public interest
by providing a procedure that will ensure nonparticipating property owners' use and
enjoyment of their property will not be compromised by the operation of the proposed
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facility. The Board emphasizes that the worst-case scenario noise limits will be strictly
enforced and nonparticipating landowners will have a remedial process in the event noise
levels exceed what is approved herein. (Co. Reply Br. at 4; Co. Ex. 29 at 30.)

Turning back to UhIU's request for a design goal of 35 dBA, UNU argues that, in
the absence of a reasonable noise limit, the proposed project will cause extreme annoyance
to neighboring landowners in the proposed project's footprint. We understand IJNU's
assertion that any new project may possibly cause incidents of annoyance, but we find
UNU's proposed lixnit of 35 dBA to be too extreme. As both UNU and Champaign
acknowledge, WHO determined that a nighttime sound level of 40 dBA is the threshold at
which sound goes from being relatively unnoticed to intrusive and annoying. Therefore,
based on the record, we find UNU's proposed design goal of 35 dBA is unreasonably
restrictive. The only other figure recommended in the record is the 44 dBA, which
Champaign proposes and Staff recommends. Based on the determination of the average
ambient nighttime noise level of 39 dBA, and upon the addition of 5 dBA to the nighttime
average, we believe a design goal of 44 dBA is a reasonable and appropriate level that is
supported by the record in this case. The basis of this figure is consistent with both UNU
and Champaign's agreement that a threshold of 5 dBA over the nighttime average is
appropriate, and is consistent with public policy, as approximately 98 percent of the
population would take no issue of a project sound level between 40 and 45 dBA. We
realize that this figure also means that the rate of complaints at sound levels of 40 to 45
dBA is 2,percent. However, we believe that Staff's recommended condition, which calls
for Champaign to establish a complaint resolution process, will protect the public interest
by ensuring that nonparticipating residents will have an avenue by which their concerns
about unacceptable levels of noise for the proposed project can be resolved. (IJNU Ex. 19
at 10; Co. Ex. 11 at 7; Tr. at 738.)

We find that Staff's proposed complaint resolution process adequately addresses
UNU's concerns by protecting the population in the footprint in the event there are short-
term deviations above the 44 dBA nightkime design goal and the overall 50 dBA design.
Furthermore, Staff's recommended condition also addresses UNU's concerns that
Champaign's model does not represent a worst-case scenario noise mode, as this condition
mandates that Champaign cannot operate any turbine, regardless of which of the five is
ultimately selected, at levels exceeding 44 dBA at night. However, we agree with UNU
that Staff's condition should include an Leq averaging system.to define what a short-term
deviation is and, accordingly, we believe the condition should be amended to protect any
nonparticipating residents from an average Leq of 44 dBA over a 60-minute time period.

Regarding UNU's allegations that Champaign's application fails to adequately
address LFN, we first turn to the rule before us. Rule 4906-17-08(A)(2)(b), O.A.C.,
provides that the applicant shall evaluate and describe the cumulative operation noise
levels for the wind facility when modeling the operational noise levels and, among other

UNU Appx. 000074



12-160-EL-BGN -64-

things, should consider LFN levels. Upon our review of the application, we believe
Champaign adequately considers and addresses LFN. In its application, Champaign's
model input sound power level considers LFN emissions from the noisiest turbine model
(Nordex 100) and calculates frequency dependent propagation losses, including ground
and air absorption. Not only does Champaign include LFN in its modeling, but it
addresses the argument that turbines produce high levels of LFN by explaining that wind-
induced microphone error can cause false-signal indicators of LFN, even when a wind
turbine is not present in noise calculations. Accordingly, as Champaign's modeling
adequately addresses the presence of LFN for the proposed project, we find an LFN limit
is unnecessary. Even if the record contained credible evidence indicating the presence of
LFN being emitted from wind turbines, the record confirms that there are no proven links
between turbine noise and adverse health effects. . (Co. Ex. 1, Ex. 0 at 30-33, 39-41.)

h. Constructio.n Noise

Champaign indicates that construction activities associated with the proposed
project will be temporary in nature and, at most, sound levels ranging from 56 to 63 dBA
could occur over several weeks at homes nearest to the turbine sites. Champaign notes
that the application includes a proposal to mitigate noise by utilizing mufflers and limiting
construction hours to normal working hours. (Co. Ex. 1 at 70-72, 79.)

Staff notes that any adverse impacts of construction noise will be minimal as the
construction activities are temporary and intermittent in nature, and occur away from
most residential structures. Staff recommends that, in order to ensure impacts are limited
to daytime hours, construction activities shall be limited to the hours of 7:00 a.m. to 7:00
p.m. On brief, Staff recommends the addition of a provision that would allow night
construction, as long as it does not increase noise levels at sensitive receptors. (Staff
Report at 32, 57; Staff Br. at 40.)

Champaign requests a modification to Staff's recommended condition to permit
construction that is safer during lower wind time frames that often occur in the evening
hours past 7:00 p.m. In support of its request, Champaign explains that the Board
previously approved a similar condition in In the Matter of the Application of Black Fork Wind
Energy, LLC, Case No. 10-2865-EL-BGN, Opinion and Order (January 23, 2012) (BIack Fork).
(Co Ex. 5 at 24; Tr. at 391-393.)

UNU believes that Staff's proposal to allow night construction if it does not increase
noise levels to be a reasonable compromise and recommends the Board adopt the
condition (UNU Reply Br. at 19).

The Board concludes that, based on the record, Champaign has appropriately
considered potential construction noise impacts associated with construction of the
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proposed project. While Champaign proposes to amend Staff's condition to allow for
nighttune construction of certain aspects of the proposed project, we agree with UNU that
Staff's proposal is an appropriate compromise. Staff's proposal not only allows for
construction, as long as it does not increase noise levels, but it protects neighboring
property owners from any nighttime noise disturbances. Accordingly, the Board fixids
that the issue of construction noise, with the inclusion of Staff's recommended Condition
(35), as amended on brief, is not contrary to the public interest.

i. Conclusion

Based on our review of the record, the statutory requirements set forth in Chapter
4906, Revised Code, and the arguments raised by the parties in regard to setbacks in
general, as well as setbacks in relation to blade shear, ice throw, fire, aesthetics, shadow
flicker, property values, and noise, the Board concludes, for the reasons more specifically
set forth above, that the setbacks for the proposed faczlity set forth in the application, as
modified herein, are appropriate and support a finding that the proposed project is in the
public interest, convenience, and necessity.

3. ^onu-nurdcations Syste^ta.s ^,.terference

In its application, Champaign states that it hired a contractor, Comsearch, to
conduct analyses of off-air television reception, AM/FM broadcast station operations,
licensed microwave paths, and mobile phone carrier services in the vicinity of the project
area. (Co. Ex. 1 at 153.)

Off-air television stations transmit broadcast signals from terrestrially located
facilities that can be received directly by a television receiver or house-mounted antenna.
According to the application, the results of the off-air television analysis indicated that
there are 127 off-air television stations within 150 kilometers of the project area. However,
stations most likely to produce off-air coverage to Champaign County are those located at
a distance of 40.4 miles or less. Within this area, there are 24 licensed and operating
stations. Thirteen of these stations include low-power digital stations or translators, which
typically have limited range and limited programming. The application states that the
turbines are located beyond the coverage area of all 131ow-power stations and translators;
thus, where will be no impact to these stations. (Co. Ex. l at 153-154.)

Champaign also notes that it can be expected that the 11 full-power stations may
suffer some degradation of off-air television signal reception once the proposed facility is
constructed, as a result of television signal attenuation or reflection caused by one or more
of the turbines. The application notes that tlvs affect is due to the relative location of the
off-air television antenna, turbines, and the point of reception. The application further
notes that, based on the low number of channels available and, because the closest full
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power station is 29 miles away, it is unlikely that off-air television stations are the primary
mode of television service for the local communities. Nevertheless, Champaign asserts
that, if the proposed facility results in impacts to existing off-air television coverage,
Applicant will address and resolve each problem individually by offering cable television
hookups or direct broadcast reception systems. (Co. Ex. 1 at 154.)

Regarding the AM/FM analysis, Comsearch identifies one AM station within
18.6 miles of the project, and notes that problems with AM broadcast coverage can occur
when stations with directive antennas are located within 2 miles of turbines or when
stations with nondirective antennas are located within 0.5 mile. Consequently,
Champaign notes that, as the closest AM station is 18.6 rniles from the project; no
degradation of AM broadcast coverage is anticipated. Comsearch also determined that
two FM stations are located within 18.6 miles of the project, and notes that a separation
distance of 2.5 miles is recommended for FM stations. Champaign asserts that one FM
station is located 2.47 miles from the nearest proposed turbine site, which may cause a
slight reduction in the range obstructed by the turbine; however, the area impacted
consists of approximately 14.8 acres of active farm fields, so there will be no loss of
coverage at any structure or roadway. (Co. Ex. 1 at 154-155.)

Microwave telecommunications systems are wireless point-to-point links that
communicate between two antennas and require dear line-of-sight conditions between
each antenna. The application provides that Comsearch found 14 microwave paths in the
vicinity of the proposed facility. Champaign states that, to assure an uninterrupted line of
communications, a microwave link should be dear, not only along the axis between the
center point of each antenna, but also within a mathematical distance around the center
axis known. as the Fresnel Zone. The application indicates that Comsearch calculated a
worst-case Fresnel Zone for each of the microwave paths identified and determined that
none of the turbines conflict with microwave paths and no degradation of microwave
telecommunications is anticipated. (Co. Ex. l at 155.)

Comsearch investigated the potential impact of wind turbines on mobile phone
operations in and around the proposed project. Comsearch found 18 mobile phone
services across three frequency bands and noted that phone signals are typically not
affected by physical structures because the widths of the signal are very wide and wrap
around objects. Further, Comsearch found that the mobile phone network consists of
multiple base stations designed to shift adjacent base stations to make a connection.
Comsearch concludes that the presence of turbines would not require a special setback for
signal obstruction consideration and that electromagnetic interference will not affect
mobile telephone service in the vicinity of the proposed facility. (Co. Ex. 1 at 155-156,
Ex. T.)
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The Staff Report indicates that wind turbines can potentially interfere with civilian
and military radar in some scenarios. Staff notes that a notification letter was sent to
National Telecommunication and Information Administration (.NTIA) on October 11, 2012,
and that NTIA provided plans for the proposed facility to the federal agencies represented
in the Interdepartment Radio Advisory Committee, which did not identify any concerns
regarding blockage of communications systems. Therefore, Staff asserts that no impacts to
radar systems are expected, but asserts that Applicant should be required to mitigate any
such impacts if they are observed during operation of the facility, as outlined in the
recommended conditions in the Staff Report. (Staff Report at 36; Co. Ex. 1 at 156.)

Urbana asserts that, in addition to television, radio, xnicrowave paths, and mobile
phone operations, Champaign should also have included public safety communications in
its report. Urbana asserts that it will be implementing a Multi-Agency. Radio
Communications System for voice communications in the near future, citing the testimony
of Urbana witness Mindy North, and contends that, although Comsearch reported that the
turbines will not affect mobile telephone service, any additional interference could delay
an emergency response. Additionally, Urbana asserts that technological innovations could
pose new problems to public safety and contends that, consequently, the Board should
require a condition that Champaign perform an updated analysis of communications
impacts every two years and mitigate any impacts. In its brief, the County/Townships
join this argument, stating that the Board should require a condition to prevent
interference to the countywide 9-1-1 system due to concerns about potential interference
with wireless phone signals. (Urbana Br. at 9-11; Urbana Reply Br., Appendix A at 5;
County/Townships Br. at 16; City Ex. 11 at 2; Tr. at 1296,1884.)

Champaign replies to the arguments made by Urbana and the County/Townships
by noting that Staff's recommended conditions to the certificate require Champaign to
complete a study and mitigate any interference it might discover. Champaign asserts that
these conditions are appropriate given that little to no interference was discovered as set
forth in the application, and that a.reevaluation every two years of the area would be
burdensome and unnecessary.. (Co. Reply Br. at 47; Staff Report at 35-36.)

The Board notes that Staff's recommended Condition (50) requires Applicant to
mitigate all observed impacts to microwave paths and systems identified in the
communications studies. The Board also notes that Urbana witness North testified on
cross-examination that she had not reviewed the Staff Report prior to being on the stand
and was not aware that Staff and Applicant had concluded the turbines were not expected
to affect mobile telephone service. Considering Staff's recommended condition and that
the communications study included with the application indicated that phone signals are -
typically not affected by physical structures; that mobile phone networks can shift adjacent
base stations to make a connection; and that electromagnetic interference will not affect
mobile telephone service near the proposed facility, the Board finds that Urbana's and the
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County/Townships' requested modification is unnecessary. (Staff Report at 36; Co. Ex. 1
at 153-156, Ex. T; Tr. at 2184,2192.)

4. Tra-ffic and Tra,,^nortation

According to the application, state and local roads in the vicinity of the proposed
project will experience increased traffic during construction due to delivery of materials
and equipment. As part of the application,, Champaign caused a Route Evaluation Study
to be performed. The study concludes that, while sufficient infrastructure exists via
primary and secondary roads to transport the turbine components, a number of
intersection and sharp curve radii improvements will be required. Additionally, the study
condudes that a transportation provider experienced with oversized loads will be engaged
in the final route study, which will be performed in conjunction with special hauling
permit processes for ODOT. (Co. Ex. 1, Ex. E at 1-2,15.)

5. Landowner Leases

The Staff Report indicates that the construction of the facil.ity involves lease of
private land from approximately 100 landowners, collectively comprising approximately
13,500 acres. Additionally, Staff notes that the standardized lease for this project includes
a 25-year term with an option to extend for two additional 10-year terms. Staff further
indicates that the lease payments will be provided to local landowners participating in the
project and that Applicant expects such payments to enhance the ability of those in the
agricultural industry to continue farming. Finally, a consultant engaged by Applicant has
estimated total lease payments to be $975,000 per year. (Staff Report at 47; Co. Ex. 1 at 4,
141, Ex. G at 14.)

6. Roads and Bridges

Champaign engaged Hull & Associates to conduct the preliminary Route
Evaluation Study. Champaign indicates that Interstate 70 and U.S. Route 33 will be the
primary roads used to access the project area. In addition; the roads used to transport
materials and equipment will be documented by video prior to construction
commencement and returned to preconstruction condition after completion of
construction. (Co. Ex. 1 at 78, 156-159.)

The Staff Report notes that the delivery of materials and equipment will impact
local roads and that township and county roads could be damaged by construction and
material delivery equipment. Further, Staff indicates that some modifications to local
roads would be needed, including expansion of intersections, subsurface drilling and test
borings, temporary turnouts, and gravel access roads. Staff notes further that, once
deliveries are completed, temporary roads and gravel roads would be removed and
disturbed areas would be restored to previous conditions, unless requested otherwise by

UNU Appx. 000079



12-160-EL-BGN -69-

the property owner or county engineer. Staff recommends that conditions be included
that require Applicant to make all necessary improvements to roads used for the project,
repair all damage to roads, and enter into a road use agreement with the county engineer.
(Staff Report at 29.)

The County/Townships acknowledge Staff's proposed road use agreement, but
contend that testimony from County/Township witness Wendel, County Engineer for
Van Wert County, Ohio, demonstrates that negotiations for a road use agreement can be
lengthy and a°'headache" for the parties to the agreement, as that was the witness's
experience in Van Wert County. Further, the County/Townships contend that the boards
of township trustees are responsible for township roads and they should be induded in
negotiations of road use agreements. Consequently, the County/Townships contend that
the Board should establish a condition mandating Applicant to "meet the requirements" of
the relevant township, the county engineer, and the director of ODOT regarding the use of
roads and bridges, and to execute such agreement in writing. The County/Townships did
not submit complete wording for.its proposed condition nor did they define the phrase
"meet the requirements." (County/Townships Br. at 8-11; County Townships Reply Br. at
6-7; Tr. at 2319, 2335-2339.)

Urbana acknowledges that the preliminary route plan in the application shows that
turbine components will not be transported through Urbana, but contends that Staff's
proposed conditions regarding roads and bridges should be m^odified to include the
Urbana city engineer, claim;rig that it is likely subcontractors will haul construction
materials for the project through Urbana (Urbana Br. at 6-7; Urbana Reply Br., Appendix A
at 2).

Champaign responds to the arguments of the County/Townships by contending
that the terminology used by the County/Township seems to be intended to automatically
hold Applicant to the requirements of the parties without any ability to negotiate the terms
of the agreement. Champaign submits that Staff's proposed conditions are appropriate to
address any repair concerns. Further, Champaign points out that Staff's conditions
require Applicant to enter into a road use agreement with the "County Engineer(s) or
other appropriate public autliority[,]" which could include the relevant township.
Additionally, Champaign argues that Urbana's recommendation that these conditions
include the Urbana city engineer is unnecessary because the preliminary route study in the
application shows that turbine components will not be transported through Urbana.
Further, Champaign points out that, although Urbana has raised concerns as to
subcontractors, those subcontractors would be subject to Urbana's existing road
restrictions and the city has acknowledged that it can enter into road use maintenance
agreements with any subcontractors hired. (Co. Reply Br. at 46-47.)
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The Board finds that Staff's proposed conditions requiring Applicant to repair
damage to government-maintained roads and bridges caused by construction activity and
to enter into a road use agreement with the county engineer(s) or other appropriate public
authority is reasonable and appropriate. The Board is mindful of the County/Townships'
argument that negotiating a road use agreement could be lengthy or bothersome for
parties; however, the Board is u.nclear how requiring Applicant to "meet the
requirements" of various entities would alleviate these concerns and cultivate fair
negotiations. Additionally, the testimony of the County/Townships' witness Shokouhi,
the Champaign County Engineer, reflected that he had not actually read Staff's proposed
conditions regarding the road use agreement prior to filing his testimony. Further, the
Board notes that Urbana could enter into road use maintenance agreements with any
subcontractors hired by Applicant. Upon consideration of all of the evidence of record,
the Board finds that Staff's proposed condition is the best practical option available to
ensure that the project serves the public interest, convenience, and necessity. (Co. Ex. 1 at
78,156-159; Staff Report at 29; Tr. at 1858-1859.)

7. Decommissioning

In its application, Champaign notes that commercial grade wind turbines have a
typical life expectancy of 20 to 25 years and the current trend in the wind industry is to
replace older wind energy projects by upgrading old equipment with more efficaent
turbines. Where the turbines are nonoperational for an extended period of time, however,
Champaign explains that they will be decommissioned. Champaign contends that
decommissioning includes two components: removal of facility improvements and
financial assurance. According to Champaign, removal of the facility improvements
involves the dismantling and removal of the facilities and other above-ground property
owned or installed by Champaign. Below-giound property, such as foundations and
buried lines, will be removed to a minimum depth of 36 inches. This portion of the
decommissioning process also includes regrading disturbed areas and restoration of
slopes and contours to their original grade. Champaign goes on to discuss financial
assurance and explains that Champaign will post and maintain financial assurance in the
aniount of $5,000 per turbine prior to construction of each turbine until the facility has
been operational for one year. Thereafter, an independent and registered engineer will
estimate the total cost of decommissioning and the net decommissioning costs (less the
salvage value of the equipment): Champaign asserts that this per-turbine estimate will be
submitted for Staff review and approval after one year of operation and every third year
thereafter. After Staff approval, Champaign will post and maintain financial assurance in
an amount equal to the net decommissioni.ng costs. (Co. Ex. 1 at.159-160.)

Staff states that it is only appropriate to offset the total decommissioning costs with
the salvage value when no other person or entity holds a lien against the property.
Further, Staff asserts that it is unclear whether the $5,000 proposed by Applicant would be
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sufficient financial assurance for the first year of the project. Consequently, Staff
recommends several conditions to ensure availability of sufficient funds for
decommissioning, including Applicant's: provision of a final decommissioning plan to
Staff and the county engineer(s) at least 30 days prior to the preconstruction conference;
filing of a revised decomnv.ssioning plan with Staff and the county engineer(s) every five
years from the commencement of construction; complete decommissioning of the facility
or individual wind turbines within 12 months after the end of the useful life; and removal
of turbines off site, removal of associated fac.ilities, and removal of physical material, and
repair of damaged field tile systems. Further, Staff recommends a condition requiring
Applicant to retain an independent, registered professional engineer to estimate the total
cost of decommissioning in current dollars, without regard to salvage value of equipment,
converted to a per-turbine basis and conducted every five years. Staff further
recommends that Applicant post and maintain for decommissioning an amount equal to
the per-turbine decommissioning cost multiplied by the sum of the number of turbines
constructed and under construction. (Staff Br. at 45-46; Staff Report at 36, 60-62.)

In its brief; Champaign asserts its position that no decommissioning funds are
necessary in the be ' g of turbine operation, citing the testimony of Champaign
witness Speerschneider that the possibility a newly built project would be
decommissioned is practically zero, because newly installed technology is still useful and
highly valuable. Consequently, Champaign argues that Staff should revise its proposed
condition regarding financLal assurance. (Co. Br. at 29-30; Tr. at 128,133-134.)

The County/Townships support Staff's proposed conditions regarding
decommissioning; however, they believe that the financial assurance posted should be
equal to the aggregate cost of decommissioning every planned turbine, not solely the cost
of decommissioning for each turbine actually constructed or under construction. Further,
the County/Townships advocate that Applicant be required to file a revised
decommissioning plan with Staff and the county engineer(s) every three years instead of
every five years, citing the testimony of County/Townships witness Knauth.
(County./Townships Br. at 11-13; County/Townships Reply Br. at 7-8; Tr. at 1377, 1384,
1386-1387,1390.)

In its reply brief, Champaign responds to the County/Townships' arguments,
contending that the County/Townships have failed to support their request that the
decommission^ng plan be revised every three years and that this request is economically
unnecessary. Further, Champaign contends that the County/Townships' and Staff's
recommendations that the financial assurance posted should be equal to the total
decommissioning costs rather than on a per-turbine basis would require Champaign to
post money for turbines that may not yet be in existence. (Co. Reply Br. at 48.)
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Tn its reply brief, Staff points out that its proposed condition matches financial
assurances to the actual turbines that must be decommissioned, both constructed or under
construction, which differs from the County/Townships' argument that Champaign
should post financial assurance for sums to decommission all turbines planned regardless
of the number constructed or under construction. Staff asserts that the
County/Townships' approach requires excessive assurances and costs, as it would require
financial assurance for turbines that may never be built. Further, Staff submits that the
County/Townships' request that a revised decommissioning plan be filed every three
years, instead of five, is too short of a period, and that a five-year period is consistent with
the Board's most recent decision in Black Fork, Opinion and Order (January 23, 2012) at 24-
25, 47-49. (Staff Reply Br. at 3; Staff Report at 60, 62.)

The Board stresses that decommissioning and the accompanying financial
assurance is an important issue in this case. Having reviewed the proposals set forth by
Staff, Champaign, and the County/Townships, the Board finds that Staff's recommended
condition regarding decommissioning should be adopted without the changes
recominended by Champaign or the County/Townships. Regarding Champaign's
arguments, the Board agrees with Staff that it is unclear whether the $5,000 proposed by
Applicant would be sufficient financial assurance in the first year of the project and that it
would be inappropriate to consider salvage value where another person or entity might
hold a lien against the property. Further, regarding the County/Townships' argument,
the Board agrees with Staff that the County/Townships' proposed condition would
require Champaign to post financial assurance without consideration of the number of
turbines actually constructed or under construction, and would require a revised
decommissioning plan every three years, which is too short to be practicable and does not
align with the Board's most recent decisions regarding decommissioning. The Board'finds
that, with Staff's proposed. Condition (52) regarding decommissioning and financial
assurance, the public interest will be protected. (Staff Rep®rt at 36, 60-62.)

8. Cond.usion - Fublic Interest, Convenience, and Necessiti

The Board emphasizes that, in considering whether the proposed project is in the
public interest, convenience, and necessity, we have taken into account that the renewable
energy generation by the proposed facility will benefit the environment and consumers.
Additionally, the Board notes that the proposed project will assist Ohio's electric utilities
in meeting their renewable energy benchmarks required under statute. Further, in light of
the Board's review of the record, the Board finds that this project has been designed to
have n+inimal aesthetic impact on the local community. Further, the Board finds that, with
respect to health and safety concerns, such as setbacks (including blade shear, ice throw,
shadow flicker, and noise), these concerns have been thoroughly considered and
appropriately addressed in the conditions contained in the Conclusions and Conditions
section of this Opinion, Order, and Certificate. Based upon our conclusions set forth
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herein, the Board finds the nature of the probable environmental impact has been
determined for the proposed. project, consistent with Section 4906.10(A)(2), Revised Code,
and we find the application complies with all terms and conditions set forth within the
statute. In addition, we believe the facility, as modified by the Board and subject to Staff's
proposed conditions adopted herein, represents the minimum adverse environmental
impact consistent with Section 4906.10(A)(3), Revised Code.

Further, in light of the Board's review of the record, the Board finds that, with
respect to communications, traffic, and transportation, the proposed project has been
designed to avoid any alteration of the resources available to the community. Further,
with respect to traffic, road and bridge repair, and decommissioning, the Board finds that
potential impacts have been ascertained, and the conditions contained in the Conclusions
and Conditions section of this Opinion, Order, and Certificate require the appropriate
financial assurances to ensure the community is not harmed by those aspects of the
proposed project. Based on our consideration of all of these issues discussed in the above
section, the Board finds that the proposed project serves the public interest, convenience,
and necessity, in accordance with Section 4906.10(A)(6), Revised Code, provided
Applicant adheres to the conditions set forth in the Conclusions and Conditions section of
this Opinion, Order, and Certificate.

G. A ricultural Districts - Section 4906.10(A)(7), Revised Code

Staff explains that, pursuant to Section 4906.10(A)(7), Revised Code, the Board must
determine the facility's impact on the agricultural viability of any land in an existing
agricultural district within the project area of the proposed facility. Staff further explains
that agricultural district land can be classified such through an application and approval
process administered through local county auditors' offices. Staff notes that, within the
area of the proposed project, a total of 15.46 acres of permanent impacts would occur to
agricultural district land, but that these impacts would not affect the agricultural district
designation of any of the properties within the project area. (Staff Report at 49.)

Staff further notes that construction-related activities such as vehicle traffic and
materials storage could lead to temporary reductions in farm productivity caused by crop
damage, soil compaction, broken drainage tiles, and reduction of planting space.
However, Staff reports that Champaign has discussed and approved the siting of facility
components with landowners in order to minimize these impacts and also intends to take
steps to reduce impacts to farmland including: repairing any drainage tiles damaged
during construction, removing construction debris, compensating farmers for lost crops,
and restoring temporarily impacted land to its original use. Additionally, Staff notes that,
after construction, only the agricultural land associated with turbines and access roads
would be removed from farm production. Staff concludes that the impact of the proposed
facility on the viability of existing agricultural land in an agricultural district has been
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determined and, therefore, complies with the requirements specified in Secti.on.
4906.10(A)(7), Revised Code, provided that any certificate issued by the Board for the
proposed facili.ty includes the conditions specified in the Staff Report. (Staff Report at 49.)

Initially, the Board notes that no intervenor raised any concerns regarding Section
4906.10(A)(7), Revised Code. The Board condudes that, in accordance with this section,
the impact of the proposed facility on the viability of existing farmland and agricultural
districts has been determined and the impact will be minimal. Therefore, the Board finds
that the proposed project complies with Section 4906.10(A)(7), Revised Code, provided
Applicant adheres to the conditions set forth in the Conclusions and Conditions section of
this Opinion, Order, and Certificate.

H. Water Conservation Practice - Section 4906.10(A)(8), Revised Code

In its report, Staff notes that, pursuant to Section 4906.10(A)(8), Revised Code, a
proposed facility must incorporate maximum feasible water conservation practices,
considering available technology and the nature and economics of the various alternatives.
Staff indicates, however, that wind-powered electric generating facilities do not utilize
water in the process of electricity production; therefore, water consumption associated
with the proposed project does not warrant specific conservation efforts. Staff further
notes that a potable water supply would be provided to the operations and maintenance
building for project and personal needs of employees, but that the amount of water would
be minimal. Consequently, Staff recommends that the Board find that the requirements of
Section 4906.10(A)(8), Revised Code, are not applicable to this project. (Staff Report at 50.)

The Board, initially, notes that no intervenor raised concerns with this criterion.
Accordingly, upon consideration of Staff's recommendation, the Board concludes that
Section 4906.10(A)(8), Revised Code, does not apply to the proposed project.

I. Other Issues

1. Emergency Services

Urbana raises concerns pertaining to the ability of local emergency services to
respond to emergency incidents at the, site of the proposed project and asserts that a
condition should be included requiring each turbine to display a 24-hour toll-free
telephone number to report emergencies. Further, Urbana contends that a condition
should be included that requires each fire department to be provided with a copy of the
manufacturer's turbine safety manual. Finally, Urbana asserts that its local fire and rescue
first responders will need to be able to respond to emergencies that may occur at turbines.
Consequently, Urbana contends that Champaign should provide annual training and
equipment to first responders at its own expense, as well as overtime compensation for
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first responders for time spent in training. (Urbana Br. at 5, 7-8; Urbana Reply Br. at 3-4;
Tr. at 2218, 2224.)

Champaign responds that it should not be required to display a telephone number
on each turbine for emergencies because the area surrounding each turbine will be
restricted, making an emergency number superfluous. Further, Champaign contends that
it should not be required to provide turbine safety manuals to local first responders
because such manuals could be confidential and Champaign might not be allowed to
distribute them to first responders. Champaign also points out that it will be required to
house a copy of the most current safety manual in the facility's operations and
maintenance (O&M) building, which it argues renders the city's request unnecessary.
Finally, Champaign points out, as reflected in the record, Champaign holds annual
training for first responders and will provide training for first responders in Champaign
County. In addition, Champaign notes that Staff's conditions require Applicant to submit
a fire protection and medical emergency plan to be developed in consultation with first
responders. Champaign asserts that, rather than mandate the purchase of equipment, the
better practice is to allow Champaign and the first responders to develop a plan to
determine what equipment, if any, is necessary and appropriate. (Co. Reply Br. at 48-49;
Tr. at 42-43.) -

The Board finds that the conditions proposed by Urbana regarding toll-free
telephone numbers and provision of turbine safety manuals are reasonable and serve the
interest of public safety. Consequently, the Board has incorporated the requirements into
Conditions (70) and (71). Regarding the confidentiality of turbine safety manuals, the
Board notes that the public version of the application in the record contains safety manuals
for GE, Nordex, and REpower. Should a more recent safety manual for the manufacturer
of the turbine selected, or the Gamesa safety manual, if the Gamesa turbine model is
selected, contain confidential information, Applicant should enter into an appropriate
protective agreement with first responders. Regarding Urbana's proposal that Champaign
provide mandated equipment to first responders, the Board agrees with Applicant that
Staff's proposed condition requiring creation of an emergency plan in consultation with
first responders is the more appropriate mechanism to permit Champaign and the first
responders to determine what equipment is necessary.

2. Surveillance Cameras

UNU contends that some wind farms install surveillance cameras on their turbines
that are sometimes used to watch neighboring properties, citing the testimony of UNU
witness James. - UNU argues that this would violate the privacy of nearby neighbors.
Although UNU acknowledges that Champaign witness Speerschneider denied any intent
to install surveillance cameras on the turbines in the proposed project, UNU contends that
the certificate should contain a condition prohibiting surveillance cameras in order to
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prevent Champaign from spying on its neighbors. (UNU Br. at 60-61; UNU Ex. 19 at 32;
Tr. at 199-200.)

Champaign notes that Applicant has no plans to install surveillance cameras on the
turbines and that it does not object to a condition prohibiting installation of surveillance
cameras for surveillance of neighboring properties. However, Champaign contends that it
is uncomfortable with a blanket ban on cameras because it may be helpful to install
cameras at some point for safety purposes. Champaign asserts that, if safety reasons arise,
it will work to ensure neighbors' privacy is not invaded. (Co. Reply Br. at 49; Tr. at 199-
201.)

The Board agrees that Champaign should not be permitted to install surveillance
caineras for any reason other than operational needs, such as safety or security. Should a
justifiable operational reason arise and Champaign believes it is necessary to install
surveillance cameras on any of the turbines, Champaign must notify Staff prior to such
installation and take measures to ensure no invasion into the privacy of neighboring
properties. The Board has created Condition (69) to advance this objective.

3. Changes in conditions after certificate issuance

UNU contends that Staff's recommended conditions would allow Champaign to
relocate Turbines 87 and 91 without a hearing, as long as they were distanced a minimum
of 150 percent of the sum of the hub height and rotor diameter from occupied structures,
and that Champaign has also requested to relocate Turbines 79 and 95 in a similar manner.
UNU states that allowing Champaign to relocate these turbines after issuance of the
certificate and without a hearing would violate due process rights of affected landowners.
(UNU Reply Br. at 39-40.)

As the Board previously stated in the sections regarding blade shear and ice throw,
Staff found in its report that proposed Turbines 79, 87, 91, and 95 do not comply ^nrith the
setbacks Staff has recommended for the proposed project, due to proximity to
nonparticipating residences and/or arterial roads: Despite Staff's and Champaign's
recommended conditions permitting relocation and/or resizing of these turbines, the
Board made a finding in Section VI(F)(2), Setbacks, that proposed Turbines 79, 87, 91, and
95 shall not be constructed. Additionally, the Board notes that, consistent with the Board's
procedure as summarized in Section III, Procedural Process, should Champaign wish, in
the future, to relocate any of the turbines approved in this order or to use a turbine model
not considered in this order, Champaign must file an amendment application pursuant to
Section 4906.06, Revised Code.
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The Board has considered the record in this proceeding, and the interests and
arguments of each party. Based upon the record, the Board finds that all of the criteria
established in accordance with Chapter 4906, Revised Code, are satisfied for the
construction, operation, and maintenance of the facility as described in the application
filed with the Board, subject to certain conditions proposed by Staff and other parties, and
modified herein. .Tii. addition, upon review of the record and certain issues raised in this
case, the Board finds that certain requirements delineated in this order are appropriate. To
the extent that a request to amend a particular condition or to supplement the conditions is
not discussed or adopted in the conditions set forth below, it is hereby denied.
Accordingly, the Board approves the application and hereby issues a certificate to
Champaign for the construction, operation, and maintenance of the proposed facility,
subject to the conditions set forth below:

(1) The facility shall be installed as presented in the application,
and as modified and/or darified by Applicant's supplemental
filings and the recommendations in the Staff Report, as
modified and adopted in this Order.

(2) A.pplicant must utilize the equipment and construction
practices as described in the application and as modified
and/or clarified in supplemental filings, replies to data
requests, and recommendations in the Staff Report, as modified
and adopted in this Order.

(3) Applicant must implement the mitigation measures as
described in the application and as modified and/or clari.fied in
supplemental filings, replies to data requests, and
i°ecommendations in the Staff Report, as modified and adopted
in this Order.

(4) Applicant must conduct a preconstruction conference prior to
the start of any construction activities. Staff, Applicant, and
representatives of the prime contractor and all subcontractors
for the project must attend the preconstruction conference. The
conference must include a presentation of the measures to be
taken by Applicant and contractors to ensure compliance with
all conditions of the certificate, and discussion of the
procedures for on-site investigations by Staff during
construction. Prior to the conference, Applican.t must provide a
proposed conference agenda for Staff review. Applicant may
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stage separate preconstruction meetings for grading versus
clearing work.

(5) At least 30 days prior to the preconstruction conference,
Applicant must have in place a complaint resolution procedure
to address potential public grievances resulting from project
construction aind operation. The resolution procedure must
provide that Applicant will work to mitigate or resolve any
issues with those who submit either a formal or informal
complaint and that Applicant will immediately forward all
complaints to Staff. Applicant must provide the complaint
resolution procedure to Staff, for review and confirmation that
it complies with this condition, prior to the preconstruction
conference.

(6) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and acceptance, one
set of detailed engineering drawings of the final project design,
including the wind turbines, collection lines, substation,
temporary and permanent access roads, any crane routes,
construction staging areas, and any other associated facilities
and access points, so that Staff can determine that the final
project design is in compliance with the terms of the certificate.
The final project layout must be provided in hard copy and as
geographically referenced electronic data. The final design
must include all conditions of the certificate and references at
the locations where Applicant and/or its contractors must
adhere to a specific condition in order to comply with the
certificate.

(7) If any changes are made -to the project layout after the
submission of final engineering drawings, all changes must be
provided to Staff in hard copy and as geographically
referenced electronic data. All changes outside the
environmental survey areas and any changes within
environmentally sensitive areas will be subject to Staff review
and acceptance, to ensure compliance with all conditions of the
certificate, prior to construction in those areas.

(8) Within 60 days after the commencement of commercial
operation, Applicant must subrnit to Staff a copy of the as-built
specifications for the entire facility. If Applicant demonstrates
that good cause prevents it from submitting a copy of the

-78-
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as built specifications for the entire facility within 60 days after
commencement of commercial operation, it may request an
extension of tune for the filing of such as-built specifications.
Applicant must use reasonable efforts to provide as-built
drawings in both hard copy and as geographically referenced
electronic data.

-79-

(9) Any wind turbine site approved by the Board as part of this Opinion,
Order, and Certificate, but not built as part of this project, may be
available for Board review in a future case.

(10) If construction has commenced at a turbine location and it is
determined that the location is not a viable turbine site, that site must
be restored to its original condition within 30 days from such
determination. If Applicant believes it is prevented from completing
the site restoration within 30 days, it must file a motion for extension
of time for completing such site restoration.

(11) At least 60 days before the preconstruction conference, Applicant must
file a letter with the Board that identifies which of the turbine models
listed in the application has been selected. If Applicant selects the
GE103 turbine model, Applicant must submit a complete copy of the
manufacturer's safety manual or similar document to Staff.

(12) The certificate shall become invalid if Applicant has not comrnenced a
continuous course of construction of the proposed facility within five
years of the date of journalization of the certificate.

(13) As the information becomes known, Applicant must provide to Staff
the date on which construction will begin, the date on which
construction was completed, and the date on which the facility begins
commercial operation.

(14) Applicant shall not commence any construction of the facility until it
has a signed interconnection service agreement with PJM, whi.ch
includes construction, operation, and maintenance of system upgrades
necessary to reliably and safely integrate the proposed generating
facility into the regional transmission system. Applicant must provide
either a letter stating that the agreement has been signed or a copy of
the signed interconnection service agreement to Staff.

(15) Prior to commencement of any construction, Applicant must prepare a
Phase I cultural resources survey program for archaeological work
within the construction disturbance area, in consultation with Staff and
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the OHPO. If the resulting survey work discloses a find of cultural or
archaeological significance, or a site that could be eligible for inclusion
in the NRBP, then Applicant must submit a mitigation plan to the
Board.

(16) Prior to commencement of any construction, Applicant must develop a
cultural resource avoidance plan in consultation with Staff and the
OHPO, detailing procedures for flagging and avoiding all potentially
N -eligible archaeological sites in the project area, which shall be
reviewed by Staff for confirmation that it complies with this condition.
The avoidance plan must also contain measures to be taken should
previously unidentified archaeological deposits or artifacts be
discovered during construction of the project.

(17) Prior to commencement of construction, Appli.cant must develop a
historic preservation mitigation plan in consultation with Staff and the
OHPO, detailing procedures for promoting the continued
meaningfulness of the survey area's rural history, which shall be
reviewed by Staff for confirmation that it complies with this condition.

(18) No commercial signage or advertisements may be located on any
turbine, tower, or related infrastructure. If vandalism occurs,
Applicant must remove or abate the damage within 30 days of
discovery to preserve the aesthetics of the project. If Applicant does
not believe the removal or abatement can be completed within 30 days
of discovery, Applicant must request an extension of time for the
removal or abatement of damage. Any abatement other than the
restoration to prevandalism condition is subject to review by Staff to
ensure compliance with this condition.

(19) Applicant must have a Staff-approved environmental specialist on site
during construction activities that may affect sensitive areas, as
mutually agreed upon between Applicant and Staff, and as shown on
Applicant's final approved construction plan. Sensitive areas include,
but are not limited to, areas of vegetation clearing, designated
wetlands and streams, and locations of threatened or endangered
species or their identified habitat. The envlronmental specialist must
be familiar with water quality protection issues and potential
threatened or endangered species of plants and animals that may be
encountered during project construction.

(20) Applicant must contact Staff, ODNR, and the U.S. Fish and Wildlife
Service (USFWS) within 24 hours if state or federal threatened or
endangered species are encountered during construction activities.
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Construction activities that could adversely impact the identified
plants or animals must be halted until an appropriate course of action
has been agreed upon by Applicant, Staff, and ODNR in coordination
with the USFWS. Nothing in this condition shall preclude agencies
having jurisdiction over the facility with respect to threatened or
endangered species from exercising their legal authority over the
facility consistent with law.

(21) Applicant must adhere to seasonal tree cutting dates of November 1st
through March 31st for removal of trees, if avoidance measures cannot
be achieved.

(22) Applicant must implement all conservation measures and conditions
outlined in the final HCP and USFWS' ITP. Applicant must also
implement all conservation measures and conditions outlined in the
USFWS' draft environment impact statement (EIS), EIS No. 20120211,
which is subject to inrlusion as an environmental commitment in the
USFWS' Record of Decision. Following USFWS and/or ODNR
approval of any modifications to the Avian and Bat Protection Plan,
Applicant must implement the draft conditions in the Avian and Bat
Protection Plan, as amended.

(23) Applicant shall not work in the types of streams listed below during
fish spawning restricted periods (April 15th to June 30th), unless a
waiver is sought from and issued by ODNR and approved by Staff
releasing Applicant from a portion of or the entire restriction period.

(a) Class 3 primary headwater streams (watershed <
one mi2)

(b) Exceptional Warmwater Habitat

(c) Coldwater Habitat

(d) Warmwater Habitat

(e) Streams supporting threatened or endangered
species

(24) Sixty days prior to the first turbine becoming operational,
Applicant shall submit a post-construction avian and bat
monitoring plan for ' ODNR-DOW and Staff review and
confirmation that it complies with this condition. Applicant's
plan must be consistent with ODNR-approved, standardized
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protocol, as outlined in ODNR's On-Shore Bird and Bat Pre- and
Post-Construction Monitoring Protocol for Commercial Wind
Energy Facilities in Ohio. This includes having a sample of
turbines that are searched daily. The post-construction
monitoring must begin within two weeks of operation of the
first turbine and be conducted for a minimum of two seasons
(April 1st to November 15th), which may be split between
calendar years. If monitoring is initiated after April 1st and
before November 15th, then portions of the first season of
monitoring must extend into the second calendar year (e.g.,
start monitoring on July 1, 2013, and continue to November 15,
2013; resume monitoring April 1, 2014, and continue to June 30,
2014). Applicant may request a waiver of the second
monitoring season. The monitoring start date and reporting
deadlines will be provided in the ODNR-DOW approval letter
and the Board's concurrence letter. If it is determined that
significant mortality, as defined in ODNR's approved,
standardized protocols, has occurred to birds and/or bats, or a
state-listed species is killed, then ODNR-DOW and Staff will
require Applicant to develop and implement a mitigation plan.
If required, Applicant shall submit a mitigation plan to the
ODNR-DOW and Staff for review and confirmation that it
complies with this condition within 30 days from the date
reflected on ODNR's letterhead, in coordination with Staff, in
which ODNR-DOW is requiring Applicant to mitigate for
significant m.ortality to birds and/or bats. Mitigation initiation
timeframes shall be outlined in the ODNR-DOW approval
letter and Staff's concurrence letter.

(25) Applicant must conduct a presence/absence survey for the
presence of the Eastern massasauga rattlesnake at the 20-acre
wetland. The survey must be conducted by an USFWS- and
ODNR-approved herpetologist. If Eastern massasauga
rattlesnakes are not detected, then no further avoidance and
minimization measures are required. If Eastern massasaugas
are detected, or if a survey is not conducted, then presence of
this spedes will be assumed and Applicant must implement
USFWS- and ODNR-approved avoidance and minimization
measures for protection of this species.

(26) Applicant must restrict public access to the facility with
appropriately placed warning signs or other necessary
measures.
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(27) Applicant must ensure all transportation permits are obtained
prior to transport. Applicant must coordinate with the
appropriate authority regarding any temporary or permanent
road closures, lane closures, road access restrictions, and traffic
control necessary for construction and operation of the
proposed facil.ity. Coordination must include, but not be.
limited to, the county engineer, ODOT, local law enforcement,
and health and safety officials. This coordination must be
detailed as part of a final traffic plan submitted to Staff prior to
the preconstruction conference for review and confirmation
that it complies with this condition.

(28) Applicant must provide the final Champaign County delivery
route plan and the results of any traffic studies to Staff and the
county engineer(s) 30 days prior to the preconstruction
conference. Applicant must complete a study on the final
equipment delivery route to determine what improvements
will be needed in order to transport equipment to the wind
turbine construction sites. Applicant must make all
improvements outlined in the final delivery route plan prior to
equipment and wind turbine delivery. Applicant's delivery
route plan and subsequent road modifications must include,
but not be limited to, the following:

(a) Perform a survey of the final delivery routes to
determine the exact locations of vertical
constraints where the roadway profile will exceed
the allowable bump and dip specifications and
outline steps to remedy vertical constraints.

(b) Identify locations along the final delivery routes
where overhead utility lines may not be high
enough for over-height permit loads and
coordinate with the appropriate utility company
if lines must be raised.

(c) Identify roads and bridges that are not able to
support the projected loads from delivery of the
wind turbines and other facility components and
make all necessary upgrades.

(d) Identify locations where wide turns would
require modifications to the roadway and/or
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surrounding areas and make all necessary
alterations. Any alterations for wide turns must
be removed . and the area restored to its
preconstruction condition, unless otherwise
specified by the county engixieer(s).

(29) Applicant must repair damage to government-rnain.tained
(public). roads and bridges caused by construction activity. Any
damaged public roads and bridges must be repaired promptly
to their preconstruction state by Applicant under the guidance
of the appropriate public authority. Any temporary
improvements must be removed, unless the county engineer(s)
request that they remain. Applicant must provide financial
assurance to the Board of Commissioners of Champaign
County . that it will restore the public county and township
roads in Champaign County it uses to their preconstruction
condition. Applicant must also enter into a road use agreement
with the county engineer(s) or other appropriate public
authority prior to construction and subject to Staff review and
confirmation that it complies with this condition. The road use
agreement must contain provisions for the following:

(a) A preconstruction survey of the conditions of the
roads.

(b) A post-construction survey of the condition of the
roads.

(c) An objective standard of repair that obligates
Applicant to restore the roads to the same or
better condition as they were prior to
construction.

(d) A timetable for posting of the construction road
and bridge bond prior to the use or transport of
heavy equipment on public roads or bridges.

(30) The facility owner and/or operator must repair damage to
government-maintained (public) roads and bridges caused by
decommissioning activity. Any damaged public roads and
bridges must be repaired promptly to their
predecommissioning state by the facility owner and/or
operator under the guidance of the appropriate public

-84-

UNU Appx. 000095



12-160-EL-BGN

authority: Applicant must provide financial assurance to the
Board of County Commissioners of Champaign County that it
will restore the public roads and bridges it uses in Champaign
County to their predecommissioning condition. These terms
must be defined in a road use agreement between Applicant
and the county engineer(s) or other applicable public authority
prior to construction. The road use agreement is subject to
Staff review and confirmation that it complies with this
condition, and must contain provisions for the following:

(a) A predecommissioning survey of the condition of
public roads and bridges conducted within a
reasonable time prior to decommissioning
activities.

(b) A post-decommissioning survey of the condition
of public roads and bridges conducted within a
reasonable time after decommissioning activities.

(c) An objective standard of repair that obligates the
facility owner and/or operator to restore the
public roads and bridges to the same or better
condition as they were prior to decommissioning.

(d) A timetable for posting of the decommissioning
road and bridge bond prior to the use or
transport of heavy equipment on public roads or
bridges.

(31) General construction activities must be limited to the hours of
7:00 a.m. to 7:00 p.m., or until dusk when sunset occurs after
7:00 p.m. Impact pile driving operatiori$ and blasting if
required, must be limited to the hours between 10:00 a.m. to
5:00 p.m., Monday through Friday. Construction activities that
do not involve noise increases above ambient levels at sensitive
receptors are permitted outside of daylight hours when
necessary. Applicant must notify property owners or affected
tenants within the meaning of Rule 4906-5-08(C)(3), O.A.C, of
upcoming construction activities including potential for
nighttime construction activities.

(32) Applicant must complete a full detailed geotechnical
exploration and evaluation at each turbine site to confirm that
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there are no issues to preclude development of the wind farm.
The geotechnical exploration and evaluation must include
borings at each turbine location to provide subsurface soil
properties, static water level, rock quality description, percent
recovery, and depth and description of the bedrock contact and
recommendations needed for the final design and construction
of each wind turbine foundation, as well as the final location of
the transformer substation and interconnection substation.
Applicant must fill all boreholes, and borehole abandonment
must comply with state and local regulations. Applicant must
provide copies of all geotechnical boring logs to Staff and to the
ODNR Division of Geological Survey prior to construction.

(33) Should site-specific conditions warrant blasting, Applicant
must submit a blasting plan, at least 60 days prior to blasting,
to Staff for review and confirmation that it complies with this
condition. Applicant must submit the following information as
part of its blasting plan:

(a) The name, address, and telephone number of the
drilling and blasting company.

(b) A detailed blasting plan for dry and/or wet holes
for a typical shot. The blasting plan must address
blasting times, blasting signs, warnings, access
control, control of adverse effects, and blast
records.

(c) A plan for liability protection and complaint
resolution.

(34) Prior to the use of explosives, Applicant or the explosive
contractor must obtain all required local, state, and federal
licenses/permits. Applicant must submit a copy of the license
or permit to Staff within seven days of obtaining it from the
local authority.

(35) The blasting contractor must utilize two blasting seismographs
that measure ground vibration and air blast for each blast. One
seismograph must be placed at the nearest dwelling and the
other placed at the discretion of the blasting contractor.
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(36) At least 30 days prior to the initiation of blasting operations,
Applicant must notify, in writing, the local fire departments
and all residents or owners of dwellings or other structures
within 1,000 feet of the blasting site. Applicant or the explosive
contractor must offer and conduct a pre-blast survey of each
dwelling or structure within 1,000 feet of each blasting site,
unless waived by the resident or property owner. The survey
must be completed and submitted to Staff at least ten days
before blasting begins.

(37) Applicant must comply with the turbine manufacturer's most
current safety manual and must maintain a copy of that safety
manual in the O&M building of the facility.

(38) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation
that it complies with this condition, a proposed emergency and
safety plan to be used during construction, to be developed in
consultation with the fire department(s) having jurisdiction
over the area.

(39) Before the first turbine is operational, Applicant must submit to
Staff, for review and confirmation that it complies with this
condition, a fire protection and medical emergency plan to be
used during operation of the facility, which must be developed
in consultation with the first responders having jurisdiction
over the area.

(40) Applicant must establish a postal address compatible with the
local 9-1-1 system at each turbine site, which must be clearly
labeled with that address in case of fire or other emergencies
prior to commercial operation. These addresses must be
provided to the 9-1-1 Dispatch Center Director located at 1512
South U.S. Route 68, Urbana, Ohio, prior to connmercial
operation.

(41) Applicant must instruct workers on the potential hazards of ice
conditions on wind turbines.

(42) Applicant must install and utilize an ice warning system that
may indude an ice detector installed on the roof of the nacelle,
ice detection software, warranted by the manufacturer to detect
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ice, for the wind turbine controller, or an ice sensor alarm that
triggers an automatic shutdown.

(43) Applicant shall not construct Turbines 87 and 91 in accordance
with Section VI(F)(2)(c).of this Opinion, Order, and Certificate.

(44) Applicant must adhere to a setback distance of at least 1.1 times
the total height of the turbine structure, as measured from its
tower's base (excluding the subsurface foundation) to the tip of
its highest blade, from any natural gas pipeline in the ground at
the time of commencement of construction.

(45) Within six months of commencement of operation of the
facility, Applicant must register the as-built locations of all
underground collection lines with the Ohio Utilities Protection
Service. Applicant must also register with the Ohio Oil and
Gas Producers Underground Protection Service, if it operates in
the project area. Confirmation of registration(s) must be
provided to Staff.

(46) The facility shall be operated so that the facility noise
contribution does not result in noise levels at the exterior of any
currently existing nonparticipating sensitive receptor that
exceed the project area ambient nighttime Leq of 39 dBA, plus
five dBA. During daytime operation only, 7:00 a.m. to 10:00
p.m., the facility may operate at the greater of: (a) the project
area ambient nighttime Leq, 39 dBA, plus five dBA; or, (b) the
validly measured ambient Leq, plus five dBA, at the location of
the sensitive receptor. After commencement of commercial
operation, Applicant shall conduct further review of the impact
and possible mitigation of all project-related noise complaints
through its complaint resolution process. The complaint
resolution process must include an Leq averaging system over
a 60-minute interval.

(47) The facility must be operated so that the facility shadow flicker
contribution does not result in shadow flicker levels that exceed
30 hours per year for any nonparticipating sensitive receptor.
Applicant must complete a shadow flicker analysis for all
inhabited nonparticipating sensitive receptors that have
already been modeled to be in excess of 30 hours per year of
shadow flicker. The analysis must show how modeled shadow
flicker impacts have been reduced to 30 or fewer hours per year
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for each such receptor. The analysis must be provided to Staff
at least 30 days prior to_ the preconstruction conference, for
review and confirmation that it complies with this condition.
This analysis may incorporate shadow flicker reductions for
trees, vegetation, buildings, obstructions, turbine line of sight,
operational hours, wind direction, sunshine probabilities, and
other mitigation confirmed by Staff to be in compliance with
this condition. After commencement of commercial operation,
Applicant shall conduct further review of the impact and
possible mitigation of all project-related shadow fficker
complaints through its complaint resolution process.

(48) Applicant must develop a complaint resolution process that
shall include procedures for responding to complaints about
excessive noise during construction, and excessive noise and
excessive shadow flicker caused by operation of the facility.
The complaint resolution process must include procedures by
which complaints can be made by the public, how complaints
will be tracked by Applicant, steps that will be taken to interact
with the complainant and respond to the complaint, steps that
will be taken to verify the merits of the complaint, and steps
that will be taken to mitigate valid complaints. Mitigation, if
required, must consist of either reducing the impact so that the
project contribution does not exceed the requirements of the
certificate, or other means of mitigation reviewed by Staff for
confirmation that it complies with this condition.

(49) At least 30 days prior to construction, Applicant must perform
a study of the potential impacts of the project to any known
microwave path or system. Applicant must contact all electric
service. providers that operate within the project area for a
description of specific microwave paths to be included in the
study. A copy of this study must be provided to the electric
service providers for review, and to Staff for review and
confirmation that it complies with this condition. The
assessment must conform to the following requirements:

(a) An independent and registered surveyor, licensed
to survey within the state of Ohio, shall determine
the exact locations and worst-case Fresnel Zone
dimensions of all known microwave paths or
systems operating within the project area,
including all paths and systems identified by the
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electric service providers that operate within the
project area. In addition, the surveyor shall
determine the center point of all turbines within
1,000 feet of the worst-case Fresnel Zone of each
system, using the same survey equipment.

(b) Provide the distance (feet) between the surveyed
center point of each turbine identified within
section (a) above and the surveyed worst-case
Fresnel Zone of each microwave system path.

(c) Separately provide the distance (feet) between the
nearest rotor blade tip of each surveyed turbine
identified within section (a) above and the
surveyed worst-case Fresnel Zone of each
microwave system path.

(d) Provide a map of the surveyed microwave paths
and turbines at a legible scale.

(e) Describe the specific, expected impacts of the
project on all microwave paths and systems
considered in the study.

(50) Applicant must mitigate all observed impacts to: (a) microwave
paths and systems identified in the communication studies
performed for this project or required by the Board; (b) new
microwave paths or systems identified by an electric service
provider after the communication studies are performed but
prior to the date Applicant advises such electric service
provider of the final turbine layout, provided construction has
commenced on such new paths or system prior to the date
Applicant advises such electric service provider of the final
turbine layout; or (c) new mlcrowave paths or systems
identified by an electric service provider following the date
Applicant advises such electric service provider of the final
turbine layout, but only if Applicant subsequently modifies the
final turbine layout and such microwave paths or systems were
modified or introduced in reliance upon the original final
layout, provided construction has commenced on such new
paths or systems prior to the date Applicant advises such
electric service provider of the modified final turbine layout,
Avoidance and mitigation must consist of measures acceptable
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to Staff, Applicant, and the affected path owner, operator, or
licensee(s).

(51) If any turbine is determined to cause Next-Generation Radar
interference, Applicant must propose a technical or
administrative work plan, protecting proprietary interests in
wind speed data, which provides for the release of real-time
meteorological data to the National Weather Service office in
Wilmington, Oh'io. If an uncontrollable event should render
this data temporarily unavailable, Applicant must exert
reasonable effort to restore connectivity in a timely manner.

(52) Applicant, facility owner, and/or facility operator must comply
with the following conditions regarding decommissioning:

(a) Provide the final decommissioning plan to Staff
and the county engineer(s) for review and
confirmation of compliance with this condition, at
least 30 days prior to the preconstruction
conference. The plan must:

(i) Indicate the intended future use of the
land following reclamation.

(ii) Describe the following: engineering
techniques and major equipment to be
used in decommissioning and
reclamation; a surface water drainage
plan and any proposed impacts that
would occur to surface and ground
water resources and wetlands; and a
plan for backfilling, soil stabilization,
compacting, and grading.

(iii) Provide a detailed timetable for the
accomplishment of each major step in
the decommissioning plan, including
the steps to be taken to comply with
applicable air, water, and solid waste
laws and regulations and any applicable
health and safety standards in effect as
of the date of submittal.
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(b) Provide a revised decommissioning plan to Staff
and the county engineer(s) every five years from
the commencement of construction. The revised
plan must reflect advancements in engineering
techniques - and redamation equipment and
standards. The revised plan shall be applied to
each five-year decommissioning cost estimate.
Prior to implementation, the decommissioning
plan and any revisions shall be reviewed by Staff
to confirm compliance with this condition.

(c) Complete, at its expense, decommissioning of the
facility, or individual wind turbines, within
12 months after the end of the useful life of the
facility or individual wind turbines. If no
electricity is generated for a continuous period of
12 months, or if the Board deems the facility or
turbine to be in a state of disrepair warranting
decommissioning, the wind energy facility or
individual wind turbines will be presumed to
have reached the end of their useful life. The
Board may extend the useful life period for the
wind energy facility or individual turbines for
good cause as shown by the facility owner
and/or facility operator. The Board may also
require decommissioning of individual wind
turbines due to health, safety, wildlife impact, or
other concerns that prevent the turbine from
operating within the terms of the certificate.

(d) Decommissioning will ind.ude: the removal and
transportation of the wind turbines off site; and
the removal of buildings, cabling, electrical
components, access roads, and any other
associ.ated facilities, unless otherwise mutually
agreed upon by the facility owner and/or faci.lity
operator and the landowner. All physical
material pertaining to the facility and associated
equipment must be removed to a depth of at least
36 inches beneath the soil surface and transported
off site. The disturbed area must be restored to
the same physical condition that existed before
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erection of the facility. Damaged field tile
systems must be repaired to the satisfaction of the
property owner.

(e) During decommissioning, all recydable materials,
salvaged and nonsalvaged, must be recycled to
the furthest extent practicable. AIl other
nonrecyclable waste materials must be disposed
of in accordance with state and federal law.

(f) The facility owner and/or facility operator shall
not remove any improvements made to the
electrical infrastructure if doing so would disrupt
the electric grid, unless otherwise approved by
the applicable regional transmission organization
and interconnection utility.

(g) Subject to confirmation of compliance with this
condition by Staff, and seven days prior to the
preconstruction conference, an independent,
registered professional engineer,, licensed to
practice engineering in the state of Ohio, will be
retained to estimate the total cost of
decommissioning in current dollars, without
regard to salvage value of the equipment. Said
estimate must indude: (1) an identification and
analysis of the activities necessary to implement
the most recent approved decommissioning plan
including, but not limited to, physical
construction and demolition costs assuming good
industry practice and based on ODOT's Procedure
for Budget Estimating and RS Means material and
labor cost indices or any other publication or
guidelines approved by Staff; (2) the cost to
perform each of the activities; (3) an amount to
cover contingency costs, not to exceed 10 percent
of the above calculated reclamation cost. Said
estimate will be converted to a per-turbine basis
(the °`Decommtssloning Costs"), calculated as the
total cost of decommissioning of all facilities as
estimated by the professional engineer divided by
the number of turbines in the most recent facility
engineering drawings. This estimate must be
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conducted every five years by the facility owner
and/or facility operator.

(h) Applicant, facility owner and/or facility operator
must post and maintain for decommissioning, at
its election, funds, a surety bond, or similar
financial assurance in an amount equal to the per-
turbine decommissioning costs multiplied by the
sum of the number of turbines constructed and
under construction. The funds, surety bond, or
financial assurance need not be posted separately
for each turbine, as long as the total amount
reflects the aggregate of the decommissioning
costs for all turbines constructed or under
construction. For purposes of this condition, a
turbine is considered to be under construction at
the commencement of excavation for the turbine
foundation. The form of financial assurance or
surety bond must be a financial instrument
mutually agreed upon by the Board and
Applicant, the faca.lity owner, and/or the facility
operator. The financial assurance must ensure
the faithful performance of all requirements and
reclamation conditions of the most recently filed
and approved decommissioning and reclamation
plan. At least 30 days prior to the preconstruction
conference, Applicant, the, facility owner, and/or
the facility operator must provide an estimated
timeline for - the posting of decommissioning
funds based on the construction schedule for each
turbine. Prior to commencement of construction,
Applicant, the facility owner, and/or the facility
operator must provide a statement from the
holder of the financial assurance demonstrating
that adequate funds have been posted for the
scheduled construction. Once the financial
assurance is provided, Applicant, facility owner
and/or facility operator must maintain such
funds or assurance throughout the remainder of
the applicable term and must adjust the amount
of the assurance, if necessary, to offset any
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increase or decrease in the decommissioning
costs.

(i) The decommissioning funds, surety bond, or
financial assurance shall be released by the holder
of the funds, bond, or fi.n.ancial assurance when
the facility owner and/or facility operator has
demonstrated, and the Board concurs, that
decommissioning has been satisfactorily
completed, or upon written approval of the
Board, in order to implement the
decommissioning plan.

(53) Prior to the commencement of construction activities that
require permits or authorizations by federal or state laws and
regulations, Applicant must obtain and comply with such
permits or authorizations. Applicant must provide copies of
permits and authorizations, including all supporting
documentation, to Staff within seven days of issuance or
receipt by Applicant. Applicant must provide a schedule of
construction activities and acquisition of corresponding
permits for each activity at the preconstruction conference.

(54) At least seven days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation of
compliance with this condition, a copy of all NPDES permits
including its approved SWPPP, approved SPCC procedures,
and its erosion and sediment control plan. Any soil issues
must be addressed through proper design and adherence to the
Ohio EPA BMPs related to erosion and sedimentation control.

(55) Applicant must employ the following erosion and
sedimentation control measures, construction methods, and
BMPs when working near environmentally sensitive areas
and/or when in close proxizn.ity to any watercourses, in
accordance with the Ohio NPDES permit(s) and SWPPP
obtained for the project:

(a) During construction of the facility, seed all
disturbed soil, except within actively cultivated
agricultural fields, within seven days of final
grading with a seed mixture acceptable to the
appropriate county cooperative extension service.

Q95a
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Denuded areas, including spoils piles, must be
seeded and stabilized within seven days, if they
will be undisturbed for more than 21 days.
Reseeding must be done within seven days of
emergence of seedlings as necessary until
sufficient vegetation in all areas has been
established.

(b) Inspect and repair all erosion control measures
after each rainfall event of one-half of an inch or
greater over a 24-hour period, and maintain
controls until permanent vegetative cover has
been established on disturbed areas.

(c) Deiineate all watercourses, including wetlands,
by fencing, flagging, or other prominent means.

(d) Avoid entry of construction equipment into
watercourses, including wetlands, except at
specific locations where construction has been
approved.

(e) Prohibit storage, stockpiling, and/or disposal of
equipment and materials in these sensitive areas.

(f) Locate structures outside of identified
watercourses, including wetlands, except at
specific locations where construction has been
approved.

(g) Divert all storm water runoff away from fill
slopes and other exposed surfaces to the greatest
extent possible, and direct instead to appropriate
catchment structures, sediment ponds, etc., using
diversion berms, temporary ditches, check dams,
or similar measures.

(56) Applicant must remove , all temporary gravel and other
construction staging area and access road materials after
completion of construction activities, as weather permits,
unless otherwise directed by the landowner. Impacted areas
must be restored to preconstruction conditions in compliance

-96-

UNU Appx. 000107



12-160-EL-BGN

with the NPDES permit(s) obtained for the prqject and the
approved SWPPP created for this project.

(57) Applicant shall not dispose of gravel or any other construction
material during or followirng construction of the facility by
spreading such material on agricultural land. All construction
debris and all contaminated soil must be promptly removed
and properly disposed of in accordance with Ohio EPA
regulations.

(58) Applicant shall comply with fugitive dust rules by the use of
water spray or other appropriate dust suppressant measures
whenever necessary.

(59) Applicant shall comply with any drinking water source
protection plan for any part of the facility that is located within
drinking water source protection areas of the local villages and
cities.

(60) Applicant shall provide a copy of any floodplain permit
required for construction of this project, or a copy of
correspondence with the floodplain administrator showing that
no permit is required, to Staff within seven days of issuance or
receipt by Applicant.

(61) Thirty days prior to commencement of construction, Applicant
must notify, in writing, any owner of an airport located within
20 miles of the project boundary, whether public or private,
whose operations, operating thresholds/minimums,
landing/approach procedures and/or vectors are expected to
be altered by the siting, operation, maintenance, or
decommissioning of the facility.

(62) Applicant must meet all recommended and prescribed FAA
and ODOT-OA requirements to construct an object that may
affect navigable airspace. This includes submitting coordinates
and heights for all towers exceeding 199 feet at ground level for
ODOT-OA and FAA review prior to construction, and the
nonpenetration of any FAA Part 77 surfaces.

(63) All applicable structures, including construction equipment,
must be lit in accordance with FAA circular 70/7460-1 K
Change 2, Obstruction Marking and Lighting; or as otherwise
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prescribed by the FAA. This includes all cranes and
construction equipment. During construction, Applicant shall
ensure that all structures that reach 200 feet in height, at
ground level, are temporarily marked and lit until permanent
lighting is installed.

(64) Applicant must provide the flight service stations within
proximity with NOTAM. These notices must include the
latitude and longitude coordinates for all structures, including
cranes and construction equipment, that exceed 200 feet in
height at ground level.

(65) Applicant must file all 7460-2 forms with the FAA at least 42
days prior to construction and with Staff for confirmation of
compliance with this condition.

(66) Within 30 days of construction completion, Applicant must file
the as-built transmission structure coordinates and heights
(above ground level) with the ODOT-OA and the FAA.

(67) Applicant must submit to Staff, for review and confirmation
that it complies with this condition, a medical needs service
plan for construction, testing, and operation of this facility, in
coordination with the local emergency medical helicopter,
CareFlight. This plan must incorporate measures that assure
immediate shut downs of any portion of the facility necessary
to allow direct routes for emergency medical helicopter
services within the viciruty of the facility.

(68) Applicant shall not construct Turbines 79 and 95 in accordance
with Section VI(F)(2)(a) of this Opinion, Order, and Certificate.

(69) Champaign shall not locate surveillance cameras on or around
the turbines for any reason other than operational needs.
Should a justifiable operational need arise, Applicant must
notify Staff prior to such installation and take measures to
ensure no invasion of the privacy of neighboring properties.

(70) Applicant must provide all local fire and emergency service
personnel with turbine layout maps, tower diagrams,
schematics, turbine safety manuals, and an emergency 24-hour
toll-free telephone number for Champaign.

-98-

UNU Appx. 000109



12-160-EL-BGN

(71) Applicant must placard each turbine tower with a 24-hour
emergency telephone number for Champaign.

(72) Applicant shall be prohibited from locating a proposed turbine
where: (1) the distance from the turbine to either of two towers
owned by the - Champaign Telephone Company located at
10955 Knoxville Road, Mechanicsburg, Ohio 43044 (LAT: 40-0-
30.16 N; LONG: 83-35-14.39 W) and at 2733 Mutual Union
Road, Cable, Ohio 43009 (LAT: 40-9-26.0 N; LONG: 83-37-52.0
W) is less than the total height of the turbine above ground
level or (2) the turbine would be in the direct line of sight
between the two towers.

-99-

Finally, the Conmrrtission notes that The Supreme Court of Ohio has recognized that
the statutes governing these cases vest the Board with the authority to issue certificates
upon such conditions as the Board considers appropriate; thus acknowledging, that the
construction of these projects necessitates a dynamic process that does not end with the
issuance of a certificate. The Court has concluded that the Board has the authority to allow
Staff to monitor compliance with the conditions the Board has set. In re Application of
Buckeye Wind, L.L.C. for a Certificate to Construct Wind-Powered Electric Generation Facilities in
Champaign County, Ohio, 131 Ohio St.3d 449, 2012-Ohio-878, 966 N.E.2d 869, 116-17, 30.
Such monitoring includes the convening of preconstruction conferences and the
submission of follow-up studies and plans by the applicant. As rec:ognized by the Court in
Buckeye Wind, if an applicant proposes to change. any of the conditions approved in the
certificate, the applicant is required to file an amendment. As discussed above in Section
III, the Board would be required to hold a hearing in accordance with Section 4906.07,
Revised Code, in the same manner as on an application, where an amendment application
involves any material increase in any environmental impact or substantial change in the
location of all or a portion of the facility. Particularly in light of these procedural
safeguards, the Board reiterates its conclusion that the criteria established in accordance
with Chapter 4906, Revised Code, are satisfied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Champaign is a corporation and a person under Section
4906.01(A), Revised Cod.e.

(2) The proposed wind-powered electric generation facility is a
major utility facility under Section 4906.01(B)(1), Revised Code.

(3) On January 6, 2012, Champaign filed notice of the present case
and notice that a public informational meeting would be held
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on January 24, 2012, at Triad High School, 8099 Brush Lake
Road, North Lewisburg, Ohio 43060.

(4) On May 15, 2012, Champaign filed its application for a
certificate to site a wind-powered electric generation facility in
Champaign County, Ohio.

(5) On July 13, 2012, the Board notified Champaign that its
application had been found to be complete pursuant to Rule
4906-1, et seq., O.A.C.

(6) On July 20, 2012, Champaign filed a certificate of service of its
accepted and complete application, in accordance with Rule
4906-5-06, O.A.C.

(7) By entry issued August 2, 2012, the ALJ granted Champaign°s
request for waiver of: the one-year notice period required by
Section 4906.06(A)(6), Revised Code; the requirement that
Applicant provide certain cross-sectional views and locations
of borings, pursuant to Rule 4906-17-05(A)(4), O.A.C.; and the
requirement. that Applicant submit a map of the proposed
electric power generating site showing the grade elevations
where modified during construction pursuant to Rule 4906-17-
05(B)(2)(h), O.A.C.

(8) On October 10, 2012, Staff filed its report of investigation of the
proposed facility.

(9) The ALJ granted motions to intervene, filed by UNU, the Farm
Federation, the County/Townships, Urbana, and Pioneer.

(10) A local public hearing was held on October 25, 2012, at Triad
High School, North Lewisburg, Ohio.

(11) Champaign filed its proofs of publication of the hearing notice
on September 13, 2012, and November 6, 2012.

(12) On November 8, 2012, the adjudicatory hearing commenced
and it concluded on November 28, 2012. Rebuttal testimony
was taken on December 6, 2012.

(13) The ALJs°-rulings shall be affirmed, in part, and denied, in part,
as set forth in Section V of this Opinion, Order, and Certificate.
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(14) Adequate data on the proposed facility has been provided to
make the applicable determinations required by Chapter 4906,
Revised Code, and the record evidence in this matter provides
sufficient factual data to enable the Board to make an informed
decision.

(15) Champaign's application filed on May 15, 2012, complies with
the requirements of Chapter 4906-13, O.A.C.

(16) The record establishes that the basis of need, under Section
4906.10(A)(1), Revised Code, is not applicable.

(17) The record establishes that the nature of the probable
environmental impact of the facility has been determined and it
complies with the requirements in Section 4906.10(A)(2),
Revised Code, subject to the conditions set forth in this
Opinion, Order, and Certificate.

(18) The record establishes that the proposed facility represents the
minimum adverse environmental impact, considering the state
of available technology and the nature and economics of the
various alternatlves, and other pertinent considerations under
Section 4906.10(A)(3), Revised Code, subject to the conditions
set forth in this Opinion, Order, and Certificate.

(19) The record establishes that the facility is consistent with
regional plans for expansion of the electric power grid and will
serve the interests of electrical system economy and reliability,
under Section 4906.10(A)(4), Revised Code, subject to the
conditions set forth in tl-ds Opinion, Order, and Certificate.

(20) The record establishes, as required by Section 4906.10(A)(5),
Revised Code, that the facility will comply with Chapters 3704,
3734, and 6111, Revised Code, and Sections 1501.33 and
1501.34, Revised Code, and all rules and standards adopted
pursuant thereto and under Section 4561.32, Revised Code.

(21) The record establishes that the facility will serve the public
interest, convenience, and necessity, as required under Section
4906.10(A)(6), Revised Code, subject to the conditions set forth
in this Opinion, Order, and Certificate.
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(22) The record establishes that the facility will not adversely
impact the viability of any land in an existing agricultural
district, under Section 4906.10(A)(7), Revised Code.

(23) Based on the record, the Board shall issue a Certificate of
Environmental Compatibility for the construction, operation,
and maintenance of the proposed wind-powered electric
generation facality in Champaign County, Ohio, subject to the
conditions set forth in this Opinion, Order, and Certificate.

ORDER:

It is, therefore,

-102-

ORDERED, That UNU's, Urbana's, and the County/Townships' requests to reverse
the rulings of the ALjs are denied, in part, and granted, in part, as set forth in Section V of
this Opinion, Order, and Certificate. It is, further,

ORDERED, That UNU's motion to reopen the hearing record is denied, as set forth
in Section V of this Opinion, Order, and Certificate. It is, further,

ORDERED, That the motion for protective order filed by Gamesa be granted. It is,

further,

ORDERED, That the Board's docketing division maintain, under seal, the redacted
copy of the Gamesa General Characteristics Manual for the G97 turbine model, which was
filed under seal in this docket on November 13, 2012, for a period of 18 months, ending on
November 28, 2014. It is, further,

ORDERED, That Champaign's application to construct electricity generating wind
turbines and electrical substations in Champaign County, Ohio, be approved and a
certificate be issued to Champaign, subject to the conditions set forth in this Opinion,
Order, and Certificate. It is, further,

ORDERED, That the certificate contain the conditions set forth in the Condusions
and Conditions Section of this Opinion, Order, and Certificate. It is, further,
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ORDERED, That a. copy of this Opinion, Order, ahd Certificate be served upon ear-h
party of record and any other interested persons of r^^ord.

Tf-^ ^^O POWER SITING BOARD

odd

^avid. Goodman, Board Member
and Director of the Ohio
Development Services Agency

"I'k^e'odore Wymyslo, Board Member
and. Director of the
Ohio Department of Health

, Chairrr^an
.ussi0ra of 01-do

Jamesh.^^er, Board Member
and Director of the 01-dcs
Department of NaturaJ. ^ources

Scott Nally, $oard. Member
and Director of the Ohio
E.i.vircaruraent^ ^rotectioxx. Agency

a^id ar3.i^ls, ^O^.rd. Member Jeffrey J. Lechak, Board Member
^a.d Dir^^Or Of the Ohio and Public Member
Department of Agriculture

MWC/JJT/sc

Entered in the Journal

^^^^^^013

Barcy F. McNeal
Secretary
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BEFORE

THE OHIO I^OVVER SIT^^G BOARD

In the Matter of the Application of )
Champaign Wind, LLC, for a Certificate to )
COrLsiruct a Wind-POwered Electric ^ Case No.12-160-^^^^^N
Generating Facility in Champaign County, ^
Ohi0a

ENTRY ON REHEARING

The Board finds:

(1) On May 15, 201.2, Champaign Wind, LLC (Champaign or
Applicant), filed, with the Ohio Power Siting Board (Board),
an application pursuant to the provisions of Chapter 490E-
17, Ohio Administrative Code (O.A.C.), for a certificate to
construct a wind-pcrwered electric generation facility in
Champaign County, Ohio.

(2) On May 28, 2013, the Board issued its OpirtiOn, order, and
certificate approving the applicati0rt, with modificad0ns,
and ordering that a certificate be issued, subject to
72 conditions set forth in the OpiriiOrt, order, and certificate.

(3) Section 4906.12, Revised Code, states, in pertinent pa°t, that
Sections 4903.02 to 4903.16 and 4903.20 to 4903.23, Revised
Code, apply to a proceeding or order of the ^oaxrl as if the
Board were the Public Utilities Commission of Oftia
(C®mrrission).

(4) Section 4903.10, Rerised, Code, provides ffiat any party who
has entered an appearance in a COmrnissian proceeding may
apply for rehearing with respect to any niatters determined
by the Commission within 30 days after the entry of the
order upon the j0umal of the Commission.

(5) Rule 4906-7 27(D), O.A.C., states, in relevant part, that any
party or affected person may file an application for
rehearing within 30 days after the issuance of a Boaxd order
in the mam^r and i0xin and circumstances set forth in
Ser-tion 4903.10, ^^xdsed Code.
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(6) On June 27, 2013, timely applications for rehearing of the
May 28, 2013, opin.zOri, order, and certificate were filed by
Diane McConnell, Robert McConnell, Julia Johnson, and
Uniorf. Neighbors United, Inc. (collectively, UNU), and the
^oa-rd of Commissioners of Champaign Countyy Ohio, with
the Boards of Trustees of the Townships of Union, Urbana,
and Goshen (collectively, County f Towrtships).

(7) By entry issued Ju.ly 25, 2013, in accordance with Rule 4906m
7-17(D, O.A.C., the administrative law judge (ALJ) granted
the timely applications for rehearing filed by LTINU and the
County/Tcawnsb.%ps solely for the purpose of affording the
Board additional time to consider the issues raised in these
applications for rehearing.

(8) The Board has reviewed and considered all of the arguments
on rehearing. Any arguments on rehearing not specifically
addressed herein have been thoraza.gbly and adequately
considered by the Board and are being denied. In
considering the arguments raised, the Board will address the
mei°its of the assignments of error by party and in the order
in wltxch they were addressed in the opiaLion4 order, and
certificate.

The Q of Urbana's Ming

(9) The Boa.rd notes that the city of Urbana (Urbana) ffied a
document purporting to be an application for rehearing on
June 28, 2013.

(10) Thereafter, on JuIy 8, 2013, Champaign filed a motion to
strike the document fil.ed by Urbana, noting that the
purported application for rehearing was fiied 31 days after
the issuance of the b0ard`s Opinion., order, and certificate.
Consequently, Champaign argues that the Boud has no
jurisdiction to entertain an application for rehearing that is
filed subsequent to the statutory deadline, citing Dover V.
.pub. Utzt. Comm, of Ohio, 126 Ohio St 438, 185 N.E. 833
(1933), Pollitz v. Pub. Util. Comtra, of Ohio, 98 Ohio St. 445,121
N.E. 902 (1918). (Co. Motion to Strike at 3-4.)

(11) O°a. July 11, 2013, Urbana filed a response to Champaign's
motion to strike. In its response, Urbana irdtial.ly argues that

_2-
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the deadline for applications for rehearing was July 1, 2013,
and not June 27, 2013. In support, Urbana cites Rule 4901-1m
Q7, O„A,C., which provides that three days sh.aIl be added to
a presaibed period of time where service is made by mail.
Urbana argues that thi.s rule requires that three days be
added to the statutory 30-day reb.earLug period set forth in
Section 4903v10, Revised Code. In the alternative, Urbana
argues that any delay in filing its application for rehearing
was excusable because: no service by hand delivery was
made on Urbana onMay 28, 2013, despite the fact that Board
Staff member Matt Butler indicated a press release ^ould be
issued later in the day; the order was not electronically filed
in the Board's docket until 3:55 p.m. on May 28, 2013, wWch
was ordy fi^^ minutes before the r-lose of Urbana's business
ciay, the service notice was not docketed until 4:48 p.m.,
when Urbana's offices were dosed, and was not served
upon Staff Attorney Breanne Parcels, despite her designation
as trial att°omey, in accordance with Rule 4906-7-11, O.A,C.;
Urbana was not served wath the order via email, and Urbana
was not sexved with a bard copy by mail until May 30, 2013.
(Urbana Response at 2-3.)

(12) On July 15, 2013, Champaign filed a reply to Urbana's
response. In its reply, Charnpa.ign reiterates that the Board
cannot exercise jurisdiction over an app^cati®n for rehearing
unless the appeal has been perfected in accordance with the
statxte. Champaign adds that nothing within Section
4903.10, f^^vised. Code, permits an application for rehearing
to be filed within 30 days of the service of the order
(emphasis added). (Co. Response at 1-2.)

(13) Section 4906.12, Revised Code, notes that certain sections,
izxduding Section 4903.10, Revised Code, shall apply to any
proceeding or order of the Board under Chapter. 4906.
Section 4903.10, Revised Code, explicitly provides ffiat
applications for rehearing must be filed within 30 days after
the entry of the order upon the journal of the Board (emph^sis
added). Upon review of Urbana's application for rehearing,
we find that it was not filed watbin the 30-day time
requirement and, therefore, it is untimely filed.
Accordingly, the Board has no jurisdictl.on, to consider
Urbana`s application for rehearing. See Greer v. Pub. Util.
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Comm. of Ohio, 172 Ohio St. 3619176N.E.2d 416 (1961); Dover
v. .F'ub. Utit. Comm. of Ohio, 126 Ohio St. 438, 185 N.E. 833
(1933). See also In The A4atter of the Application of the Cl^elarrd
fdlecffic Itlumirzsatzazg Company for a Certification of the Rachel
138 kV Transmission Line Prraject, Case No. 95-600-EL-B'f,'X,
Entry (May 19,1997).

Although Urbana correctly points out that the date of the
event skaU not be l-nduded., the thirtieth day after the entry
of the order into the Board's jousrtEd is June 27, 2013. In
additiort, the Board notes that LJz^bana"s reliance on
Commission Rule 4901-1-07, O.A.C., is misguided, as Board.
feule 4906-1-04, O.A.C>, dictates the computation of time for
Board proceedings. Even ff the Board could rely on Rule
4901m1-079 O.A.C., the rule unambiguously applies only to
pleadings or other papers served by a party to a proceedin&
not a-n opinion and order issued by the Board or
Conunissaon (emphasis added). Therefore, as the Board has
no jurisdiction to evera. consider Urbana's late-filed
application for refaea-ring, the Board finds Champaign's
motion to strike is moot and need not be considered.

The C®g=I'Tc^wnshigs` AppllcatlOn f6r f^^earing

Proceclu.x°al Matters

(14) In their application for rehearing, the CotmtyjTownships
allege that the Board faled to afford the COunty/Tcawnships
due process during the adjudicatory hearzng. In support of
this assigment of error, the County/ Tc^wnshi.ps provide
that Cbampaign witnesses Speerschneider and Crow^ were
unable to answer some of the questions posed by counsel for
the County/ 'f'®wnships. The County/Townships believe
that this demonstrates that Champaign's witnesses were not
rlualified to testify and, therefore, the County/ 1'Ownships
were deprived of the opportunity to cross°exarnizte experts
on the appllcatzorL Consequently, the County/ Townships
condude that the Board's admission of the application as
evidence was improper. (County/Townships App. at 11-
12.)

fn. its mem.0ran.d.u-m contra, Champaign explains that it is
longstanding practice to allow an application and its
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corresponding exhibits through witness testimony of an
officer or experienced employee of an applicant. Champaign
points out that Champaign witness Speerschneider is an
officer with Applicant and has extersiNpe experience in the
industry. Champaign adds that Champaign witness Crowell
was the serdOT pTOject manager in eccs1ogicaI matters and, as
such, an expert, the admission of his testimony into the
record was appropriate. (Co. Memo Contra at 5-7.)

As noted in the opinion, order, and certificate, Board
precedent allows for the introduction of a-n application or
study by a sponsoring witness who had significant
responsibility in the production of an ^xhib°s,t. The
County/ Townships fail to present any justification for the
Board to depart from its past precedent, and the record
reflects that Champaign witnesses Crowell and
Speerschneider had significant roles in compiling the
application and its exhibits, as weIl as extensive industry
experience. The Board also finds the County/Townships'
due process arguments to be without merit. We note that
not carl.y d%d the County/'TownsMps cross examine these
watnesses9 nothing precluded the COunty/T'c^wnsIazps from
conducting depositions of Champaign witnesses Cr0^^U
and Speerschneider prior to the hearing in order to
determine whether either of the witnesses was familiar with
the County/ Ts^wnsIai.ps' a-reas of ct^^ceTn within the
applicatior.. Further, noffiing prevented the
COunt^^^^^nsMps from subpoenaing other individuals
who may have contributed to the itera-Ls that were compiled
by Champaign witnesses Crowell and. Speerschneider. In
fact, the CountyT/Townships requested a subpoena during
the adjudicatory hearia-ig, which the ALjs &ranted, in order
to call a Staff witness to testify on a specific area of the Staff
Report on which the COuntyf'Fownships had questions.
(Order at 12-13A Tr. at 2435-2443.) Accordingly, as the
COuntyJT0wnships fail to show that their due process rights
were in any way violated, the County/Townships'
application for ^^eariniz should be denied.

Setbacks - Blade Shear and Fire

(15) In their application for rehearing, the County/'TOwnships
argue that the opinion, order, and certificate is unreasonable

m5-
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unless the Bc^a-rd requires that setbacks from the
turbines to nonparticipating landowners' property lines
conform to manufacturers' setback recommendations. More
spedficaUy, the ^ounty/Tow-nships argue that multiple
turbine safety manuals set forth greater setback
r^omnt^ndations than those required by the opirim, order,
and cerdficate, including a Gamesa safety manual that the
County/Townships claim is uncontrcvverted evidence of a
r^^ommend.ed setback greater t= the minimum statutory
setback.. (CountyJ'Townsbips App, at 9-11.)

In its memorandum cor^tra the County/Townshipg'
application for rehearing, Champaign notes that the
County/Townships have cited, turbine safety manuals'
temporary clearance recommendations in the event of fire or
overspeed, arguing that these distances ought to be used as a
permanent setback. Champaign points out that the Board
spedf%cally found in the opinion, order, and certificate that
the County/Townships cozLfuse the temporary clearance
recommendations in the event of temporary safety
situations, which are akin to temporary evacuations that
might take place during ^gas leak, with the actual
x^^acturer setback recomxx^endatiorse Further,
Champaign notes that Staff witness Conway testifi.ei that he
contacted aU potential turbine manufacturers in tl-ds case
and, witb. Staff s r^^^^e ' nd.ations, ccsnfirmed that the
project will exceed aU nianufacturer setback
recommendations. (Co.1Vi:emo Contra at 4-5.)

The fi®ard declines to grant the Ccunty/T'ownships'
application for rehearing ort the issue of blade shear and
setbacks. lritaRy, the Board emphasizes that the
County/Townships have raised no new arguments that
were not rai.sed at hearing and discussed in the opinion,
order, and certificate. As the Board explained in the opinion,
order, and ceTfficate, the County/Townships
misunderstood the cited provisions from the tLtxbme safety
manuals, as these were not ni7rdmum setback
recommendations, but recorrimencled temporary clearance
areas in the event of temporary safety situations, such as fire
or overspeed, akin to teTnporary evacuations during a gas
leak from ^gas pipeline. Further, contrary to the

-6-
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CountyjTownsMps" argument, the safety manuals are not
uncontroverted evidence of manufacturer setback
recorunendations. In fact, as discussed in the opirdon,
order, and certffi.cate, Staff witness Conway testified that he
contacted all potential turbine manufacturers in this case
and confirxra.ed that, with Staf-f s conditions, the project will
exceed all manufacturer setback recommendations. (Order
at 41-42.) Consequently, the Board finds that the
^ounty/Towns.bfpsd applicataon for rehearing on this issue
should be denied.

I^^^op2Migisi®ning

(16) In their appl'xcati®ra for rehearing, the County/ Townships
argue that the opinion, order, and certificate is unreasonable
and urlawful xzntess the Board revises Condition (52)(h) to
require financial assurance for decommissioning in an
amount sufficient to cover the total costs of
d.^^onurissxoxdng (County/Townsldps App. at 7-8).

In its memorandum contra the County/Townships'
application for rehearin& Champaign argues that the
County/Townships' request is unreasonable and reflects a
rrisunderstand.mg of the project. Champaign points out
that, pursuant to the opinion, order, and certzficate, no more
tl-tan 52 turbines wll actuaUy be constructed, depending on
the turbine model selected. Under the County/Townships'
request, Cbampaign asserts, financial assurance would be
required for turbines that may x^veT be built. Further,
Ctarnpaign points out that the County/ TownsIra.ps' witness
Knauth ^^^ver provided a sub^fiantive reason why the
County/Townships' requested approach was necessary,
other than it was "preferable" in his opinion. (Co. Merno
Contra at 3-4.)

The Board finds that the County,9Townships have presented
no new arguments that were not raised at hearing and
addressed in the opinion, order, and certificate. As the
Board found in the opinion, order, and certificate, the
County/fiowrships' proposed condition would require
Champaign to post financial assurance without considering,
the number of turbines actually constructed or under
constractiori, and would require a revised decommissioning
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plan every three years, which is too short to be practical and
does not align with the Board's most recent decisions on
decorrmissioning (Order at 72). Consequently, the Board
finds that the County/'1'ownships` application for rehearing
on this issue should be denied.

Conditions

(17) In their application for rehearing, the Caunty/Towrships
argue that the order is unreasonable and unlawful unless the
Board revises Condition (29) to znrJude the Boards of
Townsba.p Trustees as additional holders of the bonds or
financial ^surance. The County/ Townships point out that
the County Eraglra.eer has no authority over township roads
and would not be the entity responsible for the roads if
ChampaYgn fails to repair them after the project. Further,
the County/Townships point out that the Board has found
that Champaign can enter into agreements with the Boards
of Township Trustees for any township roads utilized in the
plan. Consequently, the County/Townships state that they
believe the failure to include the township trustees as to
bonds/financial assurance was merely an oversight. The
Ccaunty/Townships request that the Board revise Condition
(29) to indude the relevant boards of township triasteeso
(County/Townships App, at 6-7.)

In its memorandum contra the CouratyJTowmb.%ps'
application for rehearing, Champaign argues that the Board
should reject the request for rehearing on this point-
Cb.ampaign argues tbat the `°aPpropriate public attthority'g
referred to in the Board's Condition (29) is the county
engineer, because Section 5543.01, Revised Code, gives the
county engineer general charge of the construction,
reconstruction, r^surfac%n& or improvements of roads by
boards of township trustees. Further, Champaign argues
that a county engineer, and not the boards of township
trustees, would have the appropriate experience to
determine the condition of a road and that it was
appropriate for the Board to leave this issue to the county
engineer. Firally, Champaign argues that the Board is not
required by law to provide financial assurance for pre- and
postm^onstruction road.wrark, for a major utility and, although
the Board elected to require it for the county in tfiis case, it
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was not unreasonable or urrl.awful for the Board to decline to
require it for each tcswnsltip. (Co. MeTno Contra at 1-3.)

In the capiation, order, and ^ertificated the Board included
Condition (29), which requires Applicant to promptly repair
any dainaged public roads and bridges to their
precOmt.ructi0ra state under the guidance of the appropriate
public authority. Nevertheless, Condition (29) requires
Champaign to provide financial assurance to the Board of
Commissioners of Champaign County that it would restore
the public county and township roads to their
preconstru.ctaorr condition. The Board finds, as the condition
expressly provides, that repairs must be rnade "under the
guidance of the appropriate public authority." Therefore, it
is IOgicaI that financial assurance should be made to the
public official or body possessing the appropriate statutory
authority. Consequently, the B0ard grants the
County/TOwrsMpsa application for rehearing to the extent
necessary in order to clarify this language. The Board finds
that Condition (29) should be modified as foll0ws;

:A.ppiicant must repair damage to gOverr^enta
maintained (public) roads and bridges caused
by construction activity. Any damaged public
roads and bridges must be repaired promptly
to their precorstructi0ra state by Applicant
under the guidance of the appropriate public
authority. Any temporary improvements must
be removed, unless t-he public official or body
possessing the appropriate statutory authority
requests that they remain. Applicant must
provide financial assurance to the public
official or body p®ssessmg the appropriate
statutory authority that it will restore the
public county and township roads in
Champaign County it uses to their
preconstruction condition. Applicaa-it must
also enter into a road use agreement with the
public official or body possessing the
appropriate statutory authority prior to
^onstructi0n and subject to Staff review and
confirmation that it complies with this
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condition. The road use agreement must
contain provisions for the foUowi.ng:

(a) A preconstruction survey of the
conditions of the roads.

(b) A post-constructaon survey of the
condition of the roads.

(c) An objective standard of repair that
obligates Applicant to restore the
roads to the same or better condition
as they were prior to the
construction.

(d) A timetable for posting of the
construction rcaad and bridge bond
prior to the use or transport of heavy
equipment on public roads or
bridges.

(Order at $4.)

CNiJss A2plication for ^^heari

Procedural Elrocess

(18) In its application for rehearing, UNU argues that the
opinion, order, and certificate suggests that the certificate
amends the previously issued certi£ica.te to Buckeye Wind,
LLC, in In re Application of Buckeye Wind, LLC, Case Nrs. 08-
666-EL-^GN (Buckeye Wind I), Op3nim Order, anci.
Certificate (Mar. 22, 2010). 'UT^U argues that, if the opinion,
order, and certficat^ was intended as an amendment of the
certificate issued in Buckeye Wirad I, the order is unlawful.
(UN-U App. at 3-4.)

In its memorandum contra ^,iT.7's application for rehearing,
Cbaxxpaign asserts that its application in this case was not
an amendment application and nothing in the opinion,
order, and certificate implies that the ^oard was approving
an amendment application. Champaign points out that the
Board merely discussed the Board's procedural process for
certificates and amendment applications and., additionally,
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dearly articulated that Champaign was applying for a
certificate in this case. (Co. Memo Contra at 1-2.)

The Board affim-is that the application in this proceeding
was not an air►endment application and the Board did not
approve an amendment application as part of its opinion,
order, and certificate, The portions cited by UNU are taken
from Section IH, Procedural Process, of the opinion, ordeiz,
and certificate, in which the Board gave an overview of its
procedural process, including i.ts process for amendment
applications. The B-oa-rd provided this inforxnation to clarify
its amendment process because UNUs posthearing brief
exb.ibited confusion regarding whether any modifications of
the certificate sought by a party after the certificate was
issued would be subject to any process (UNU Reply Br, at
30, 39-40). Accordingly, the Board finds that UNB°s
application for rehearing on tl-ds assu.e should be denied.

irvid.en' Ru.ing

(19) In its application for rehearir ►& LFNLJ argues that the Board
should allow discovery and testimony about the drafts of the
^ppiicatioia aiad the Staff Report. (UNU App. at 87-89.)

Champaign responds that the AL,js denied the motion to
compel the production of application drafts on the ground
that it was not relevant to the current application and not
reasonably calculated to lead to acln^issible evidence.
Champaign points out that UNU was still able to ask Staff
witness Conway several questions about a draft version of
the Staff Report. (Co. Memo Contra at 56-57,)

The Bc^ard finds that UNU raises, verbatim, the same
argument in its application for rehearing that it presented to
the Board in its initial brief in this iriatter, The Board notes
that i^^ was given the ogporharii.ty to question Staff's
witness on matters relating to the Staff Regort, including
how staff members arrived at their conclusions in the Staff
Report. Accordingly, as we have already addressed the
arguments UNU saised in its i,nztial brief in the opinion,
order, and certificate, we find that UNU's assigrLment of
error should be der.ied, (Order at 11a12; Tr, at 2555^2558;
UNU Br. at 66.)

_11a
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(20) In its next assigrtrnent of error, UNU claims that records
related to turbine sites sold to Champaign are germane to
the ^erdfs.cate. UNU requests that the Board order
Champaign to produce these records and its witness should
be r^called, to answer questions, about the records. (UNU
App. at 8^-90e)

Charnpaign responds that these records a-re not relevant, and
the request for these records was overly broad and overly
buxdensome. Champaign further points out that UNU has
not presented any new arguments to justify reversal of the
Board's ruling. (Co. Memo Contra at 57m58.)

The Board finds that LTNLJ°s recitation of its arguments
raised in its initial brief fails to present anything new for the
Board's consideration. (Order at 13a14, LTNU Br, at 67.)
Therefore, UNU's assignment of error should be denied.,

(21) UNU requests the Board reopen discovery and the hearing
to find, adxrait, and consider evidence about enviroxinental
and safety hazards caused by turbine models other than
those listed in ChampaigWs^ application. In support of its
request, UNU states that Champaign^s witness, as well as
Champaign's counsel and the Aiaj.s, admitted that
xaafonxatzon about noise at other wind faaans, even those
with d.ffferent turbine models, is relevant to this application,
UNU contends that the order relies heavily on C^^paigr's
representations about other turbine models' enviz°ozutentaI
and safety records as support for the Board.`s findings.
(U1`J"TJ A.gp, at 90-91,)

Champaign replies that UNU does not make any specific
arguments as to any specific evidentiary ruling and, thus,
sb.ouid not be considered by the Board. (Co. Memo Contra
at 58.)

The Board is unclear on what UNU is seeking in its request
to reopen discovery and the adjudicatory hearing in order to
consider evidence about irpfoftnatiran not included in the
application at hand. It is dffficult for the Board to address
UNU when it broadly requests that we consider all rulings,
including our final order. Further, we find that UN[J's
credibility in this matter is ura.derrrained by its false assertion
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that the ALjs admitted that noise complaints at other wind
projects a-re pertinent to the matter at hand. To the contrary,
UNU's citation relates to admission of Champaign witness
testimony, over ITNLT`s objections, in which the AL.J
determined that the admission of witness testimony was
consistent with the previous rahng in which the ALJ, at
IJNI,I°s urging, denied Champaign's motion in limine, statiaag
that parties, including UNU, should be able to present
evidence on a broad range of issues that relate to the
application in this matter. UNU is essentially seeking a
double standard for considering evidence that the Board
declines to adopt. Nonetheless, we find that the ALjs'
rulings were consistent by allowing for all parties in this
matter to prese-nt evidence that was relevant to the
application in this proceeding. (UNU Appo at 91; 'I're at 248-
249, 943-944e) Accordingly, we find LJN13's assigrtxnent of
error should be rejected.

(22) UNT.I contends that the Board should reopen discovery in
order to reissue UN8,1's subpoenas that were quashed, as
well as reopen tla^ hearing to admit the evidence produced
pursuant to the subpoenas. UNU claims that GE did not
object to the subpoena and was in the process of complying
with it when the Al_,J quashed it, thus, the ALJ's ruling was
erroneous. UNU reiterates that the subpoenas were not in
any way overbroad and notes that subpoena requesting
irdoamatiora on the Vestas turbine model would have
provided information germane to Champal.gn°s applicatfon_
(UNU App. at 92-95.)

Further, UNU believes that subpoenas 1imited to turbine
models listed in ^ampalgrt's application would have been
meaningless, as the tuTblne models are often new and have a
limited operational history. UNU adds that it offered to
narrow the scope of the subpoenas, as stated in its
memorandum, but the subpoertaed companies had no
interest in producing any records and decIined to cooperate
with LJNLT. UNU I offers that it did not file for amended or
revised subpoenas because the subpoenaed companies
re£tzsed to teli UNUs counsel what was necessary to refine
tb.em. In addition, UNU states that it cauld not obtain the
subpoenaed blade throw evidence from other sources
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outside of the subpoenas, and the AL.js sfa.ppressed. Ll"NUs
attempts to question Staff on blade throw incidents
throughout the adjudicatory hearing. (UNU Appv at 92a95)

Champaign responds that the ALJs correctly ruled that the
subpoenas sought a host of information unrelated to th.e
specific matter at hand and were overly braaad and unduly
burdensome. Champaign aLsca points out that UNU was
allowed to ask Staff witness Conway about the blade throw
incident at a wind project certificated by the Board in In the
Mattza° of Paulding VVind Farm II, LLC, Case No. 10-369-EL-
^^ (Timber Road I^, Opirdon and Order (Nov. 18, 2010),
(Co. Mernca Contra at 58-59,)

IritiaUy, the Board notes that there is nothing within the
record indicating that General Electric Company, LLC (GE)
did not object to UNU`s subpoena or was in the process of
complying with i.t. Assuming, arguendo, that UNUs
allegation is correct, the Board finds it puzzling that UNU
did not make any reference to its asseraon in its
memorandum contra the various motions to qaaash.. This
assertion is contradicted by its own application for
^^earin& in which UNi3 explamed that "[a]s revealed by
the subpoenaed compani.& confin-ued pursuit of the
motions to quash, and their lack of response to UNTJ's offer,
the saxbp^enaed compaxdes had no interest in producing any
records and declined to cooperate with UNTJ°s attempts to
work for th.era.a" (UNU ,A.pp, at 94e) Further, nothing
precluded LTNIiJ from exercising its right to file an
interlocutory appeal of the ALJ"s entry granting various
motions to quash, or filin^ a new or amended subpceza. In
fact, UNU did file amended subpoenas after it initxally filed
defective subpoenas on September 24, 2012, that it ultimately
cured and refiled on September 28, 2012.

Furtbernore, as UNU repeats similar arguments raised in its
initial brief, we find no merit in its request to reopen the
evidentiary hearing in this matter. In an exercise of
gamesmanship, UNU failed to formally object to the AL)°s
October 22, 2012, entry granting the motions to quash, in
paTt, until it filed in its initial brief in this matter an January
16, 2013, a.rnasi: three months after the entry was issued and
over amontb after the adjudicatory hearing in this matter
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had concluded. If UNU truly believed that it was without
the means to obtain information that it alleged was "being
hicld.en by the subpoeraaed. companies," it appears suspect
that no formal objecd®ns were raised u-ntil well after the
hearing concluded. While we understand that Rule 4905-7-
15, O,A.C,, permits any party electing not to file an
interlocutory appeal to raise the propriety of any ruIin.g in its
trtitial brief, but are concemed that, assuming arguendo, had
this information been germane to UNLT's presentation of its
case, tJNU bad several avenues available to remedy this
alleged error that it chose to decline. Agair,., UNU b.ad the
opportunity to ffle an interlocutory appeal of the October 22,
2012, AL^ entry, as well as new subpoenas that were more
narrowly tailored to the documents UNU was seeking to
sabtairL We find LJN[I's argument that it declined ^^e
arnended or r^vised subpoenas because the subpc^enaed
companies refused to tell TTNU's counsel what was
necessary to refine their request to be without meri.t, (Order
at 7a9.)

Finally, we again note the mischaracterization of UNU's
assertion that it was not permitted to question any* witnesses
on blade throw incidents. To the contrary, as indicated in
the opinion, order, and certificate, UNU, as well as other
interveners arad the ALJ, cross examined both Staff and
UNUs witness on the incident at Timber Road ^^ (Tiniber
Road 11 incident). (Order at 9; Tr. at 1300a1303R 1315-1316,
131843241r 1328-1332, 248542485, 2550-2553, 2566d2572.)
Accordingly, the Board finds that UNU^ ^sigm-nent of error
on this issue is without merit and should be denied.

(23) In its application for rehearing, UNU argues that the
evidence presented by Champaign and Staff on shadow
flicker is entirely based on inadmissible hearsay. UNU
claims that Champaign and Staff utilized lay witnesses to
render expert opinions on shadow flicker that they were not
quaYffied to give. UNU opines that Champaigr°s shadow
flicker report is highly teekxdca.l and detailed and contahis
multiple modeling scenarios witb. WzradFRO inputs and
outputs. UNU contends that it was improper for the Board
to allow for the admission of this exhibit because the witness
sporLsoring the application did not have any first b.and-
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knowledge of the shadow flicker modeling analysis. UNU

provides that the fact that a witness may be qualified to
testify as an expert in one discipline does not make the
expert qualified in a related discipline or subdiscipline.
(UNU App. at 95¢98.)

Chaaxs.pai^ counters that UNU ignores the experience of
Champaign's witnesses. Champaign asserts that both
witnesses were able to sufficiently answer questions about
the shadow flicker report, the methodology used, and the
assumptions and inputs. Champaign further replies that
calculating shadow flicker is a basic physics problem and
UNU's cl.azm that it is "highly tecbnicaS.°D is unfounded., (Co.
Memo Contra at 60-61.)

The Board finds that UNU's assignment of error should be
rejected. As indicated in the opaniran, order, and certificate,
the record reflects that Champaign witnesses Poore and
Speerschneider, along with Staff witness Strom, were
qualified to testify on shadow flicker based on their
educational backgrounds and experience in the industry.
Further, the record reflects that the software referred to in
the appii^atian. is regularly relied upon in the industry.
There is no evidence within the reccsrd to support UNU's
repeated claims that the shadow flicker reports or
corresponding testimc^^y are in any way unreliable;
accordingly, we find that UN'TJ`s assignment of error should
be rejected. (Order at 53-52.)

(24) In a sirrdlax assignment of error, UNU asserts that
Champa.ig-n's witnesses should not have bee-n able to
sponsor portions of the application for which they were not
qualified, as an expert because their testimony constituted
hearsay. UNU accuses the Board of liberally bending the
hearsay rule aa,d evidentiary principles applicable to expert
testimony for Cbampaigri, while applying a more stringent
standard on UNU's witnesses, including UNU witnesses
Palmer and McCann- Tj'NU believes that the ALjs erred by
striking portions of the testimony of witnesses Palmer and
McCann. Specifically, UNU states that the ALJs struck
portions of UNU witness McCanra.^s testimony on the basis
that it was outside his area of expertise, indicating that the
ALjs applied a double standard. UNU believes that portions
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of the testimony of T^N-U witness Palmer, likewise, should
have been admitted, as he is an undisputed safety expext,
(LTNt7 App. at 98-100.)

Champaign asks the Board to reject these ^rguments,
Champaign notes that the admission of the application was
consistent with the Board."s long-standing practice to allow
an applicant to sponsor an application and exhibits through
the testimony of a witness that is an officer or experienced
employee of the applicant. Champaign further asserts that
the ALJ and Board decisions did not result in one standard
for Champaign and a different evidentiary standard for
UNU. Champaign claims that its witnesses were adequately
quahfied and expressed a deep understanding for the
application contents. On the other hand, Chaxnpaign claims
that LTNU witness Pal.ner had no experience in the wind
industry and sought to testify on information that he was
not responsible for ^ompiiing. (Co. Memo Contra at 62a63.)

The Board finds that L7NU's arguments should be rejected.
UNU fails to provide any justifiable reason for the Board to
admit items that are hearsay and do not fa.ll within any of
the hearsay exceptions. As noted in the opinion, order, and
certificate, Board precedent allows for the introduction of an
application or study by a sponsoring witness who had
significant responsibility in the production of an exhibit. We
see no reason to depart from Board precedent, particularly
in light of the fact that Cham:paigWs witnesses have
considerable experience in the industry. Further, not or.ly
d.id. UNU cross examine these witnesses, but UNU also kad
the opportunity to conduct depositions and engage in
discovery on matters related to their testimony. Moreover,
nothing precluded UNU from subpoenaing other
individuals that assisted in the compUati®n of Champaign's
application. We note that the ^ounty/Tc^wnsWps chose to
exercise their right to subpoena during the co-urse of the
adjudicatory hearing. UNU°s choice to not avail itself of all
of the tools available to parties in Board proceedings does
not justify reversal of the Board's order. (Tr. at 2435m2443.)

Nor are we convinced that the Board created an evidentiary
double standard between Champaign and UNU. Wliile
UNU deceptively asserts that UNLT witness McCann's
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testimony was struck on the basis that it was outside his area
of expertise, the record actually indicates that a portion of
his testimony was struck because it was admittedly a
quotation copied from Wikipedia, which is und.ezdably
hearsay (Tr. at 1010). Likewise, while UNU witness Palmer
does have experience as an engineer, he has no experience in
the vAncl industry and, it would have been unreasonable for
the Board to admit testimony about the wznd, industry from
an internet website that consists entirely of third-party
inforrxation. Accordingly, the ^oard does not see a-ny
inconsistency between Board rulings admitting exhibits that
were compiled under the direction of ui.tnesses with
eactemive industry experience, as opposed to testimony
derived, from intemet websites where any daix°d party can
post information or datae (Order at 9910, 12-13; Tr. at 1020-
1021.) Accordingly, UNU's request for rehearing on this
issue should be ci.erded.

(25) In its application for rehearing, UT^ argues that the Board
wrongfully denied UNU's motion to reopen the xer-ord in
this proceeding. LTNU opines that the Board's assertion that
the evidence UNU sought to introduce was cumulative is
improper. UNU alleges that the evidence contradicts the
testimony and evidence previously offered by Champaign.
(TJNU App, at 55-56.)

Champaign responds that LTNU did not meet its burden to
reopen the proceeding under Rule 4906-7-17(C), O.A.C.
Champaign asserts that UNU attempted to present
cumulative evidence that did not relate to new and distinct
facts. Given that LTNTJ presented evidence from its
iAtnesses on infrasound measurements and r-ross-examzned
Champaign's witnesses on low frequency noise (LFN),
Champaign concludes that the i3oard correctly denied
UNUs request to reopen the record to submit additional
evidence oxs. LFN and infrasound. (Co. Memo Contra at 36-
38.)

Consistent with the opinion, order, and certificate, the Board
finds that UNU's request to reopen t-he record should, be
denied. While UNU believes that the informati®n it sought
to intr " oduce would not be cumulative, as required by Rule
4906m7m17(C), C}.A.C,, the record reflects that UNU actually
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pxesented two witnesses who alleged that LFN exists from
wind turbines and leads to adverse health effects, Natb.ing
within the report UNU now seeks to introduce contradicts
the testimony of UNUs witnesses. Not only was the
irdon-nation that UNU was seeking to supplement into the
record cumulative in nature, but we point out that l.TNTJ
cross-examined. Champaign witness Hessler on his
conclusions from the Wisconsin proceeding. AItYaoug;b. UNU
could have requested to admit the report as a late-ffled
exfaibit, UNU instead chose to file its request to reopen the
record. 24 days after the report was issued, Accordingly, as
the information UNU sought to introduce is cumulative to
the evidence UNU previously stxbtritted in the record,
UNUs assi^ent of ezTor should be denied, (Order at 14-
15; UNU Ex.19 at 8 and. 29,UNT-J Ex. 23 at 8A12, 15a16, ^^; Ti,
at 81$, 863-866.)

Socioeconornic fa^Racts

(26) In its application for rehearing, UNU claims that the project
does not serve the public interest, convenience, and necessity
because there are socioeconomic and envi-roz^ental
detriments that outweigh the project's ecor^ornic benefits. In
support of its claim, UNU argues thati Champaign failed to
produce a witness with knowledge of the socioeconomic
benefits; the benefits of the project are negligible; the
project°s socioeconomic detrirnents far outweigh any
socioeconomic benefits; and the Board's reliance on Section
4928.64(B), Revised Code, is im.proper because it forces Ohio
utilities to purchase altemativ^ energy generated in Ohio,
thus, violating the federal commerce dause, UNU maintains
that the opinion, order, and certificate fails to analyze any of
these deficlencles. (I.JN1J App. at I4-16.)

In its mernorarm.dum contra UNLT's application for rehearing,
Champaign counters that the facility does represent the
minimum adverse environmental impact and that the
facility wM serve the public interest, cr^^veraerace, and
necessity. Regarding UNT-Ys arguments that Ohio's
^enewabl^ energy standards are unconstitutional,
Champaign provides that the standards remain in place
regardless of any future rulings on the constitutionality of
the ^ewable energy statute. (Co. Memo Contra at 6-7.)
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The Board finds that, with the exception of its ar^me-nt that
Section 4928.64(B), Revised Code, is unconstitutional, tJIkTi..I
fails to raise any new arguments for the Board's
con,sideratiort, While UNU accuses the Board of accept^g
rnisrepresentati.ons from Staff and. Champaign, UNU fails to
provide any meaningful ecoraon-dc analysis, study, or
research to rebut Cham,paign"s reports that were included
with its application. We agree with. LINUs assertion that the
burden of proof is on Chara.paign; however, Champaign

sustained its burden of proof of showing that the facility will
serve the public interest, convenience, and necessity, to

which UNU failed to rebut with any meardngful or

persuasive evidence. Further, we find TJNLT°s repeated
allegation that the project wiU cause widespread d.arnage
tbroughout the county to be meritless as well. The Board
emphasizes that, in addition to ensuring the project has a
positive ^^^^orrilc impact, we find it extremely important to
preserve the nature and scenery whert considering whether a
proposed project benefits the public interest. The record in
this proceeding reflects that this project will not alter the
scenery in Champaign County as it will blend with the
previously certificated wind-powered energy project and, as
a representative of the Ohio Farm Bureau Federation
explained, it wiU protect the agricultural landscape that is
prevalent th-roughout Ciampaigra. County. (Order at 23-24.)

Next, we turra to TJNLJ`s argument that the Board irnproperiy
relied upon Section 4928.64(B), Revised Code, in approving
the application, on the basis that it violates the federal
commerce clause. The Board finds that this question of
constitutionality of a statute extends beyarid the scope of the
Board's designated authority and is only appropriate for
determination by the Cou.rt. Consequently, the Board must
continue to follow the statute until directed oth.erwise by the
Court, as it lacks the juxi.ssdiction to adjudicate whether
Section 4928.64(B), Revised Code, violates the federal
commerce ^ause. See Panhandle E. Pipeline Co. v. Pub. Utal<
Camm. of Ohio, 56 Ohio St.2d. 334, 346, 383 N.E.2ci. 1163
(1978), ci,tizag The East Ohio Gas Co. v. Pub. 3.ItiZ. Comm. of
Ohio, 137 Ohio St. 225, 238p239, 28 N.E.2d 599 (1940).
Nevertheless, even if Section 4928.64(B), Revised Code, were
not at issue, the Board finds that the project serves the

-20-

UNU Appx. 000134



12-160-EL-BGN

purpose of delivering energy to £7b.io's bulk power
transrrtission system in order to serve the generation needs
of electric utilities and their customers, as discussed in the
applicatiorL (Co. Ex. 1 at 2.) Accordingly, the Board finds
that UNUs application for rehearing regarding the
socioeconomic %inpacts should be denied.

Aviation

(27) In its applgcation for rehearing, UNU contends that the
Board fafled to require Champaign to fully comply with
Section 4906.10, Revised Code, in order to ensure that none
of the turbines pose an aviation hazard. UNU acknowledges
that the Staff Report represents that Staff engaged ira, the
required consultation with the Ohio Department of
Transportatior<s Office of Aviation (ODOT-OA) and
received d^^^ces for all tubanes. Nevertheless, UNU
argues that the Board should disregard Sta`f's representation
in the Staff Report because crsxz°espond.^^^e included in the
application from ODOT-OA only pertains to 28 out of the
56 turbine sites that were reviewed. Further, UNU states
that the correspondence included in the application provides
that the clearance expired on November 1, 2012, prior to the
Board's hearing. UNU contends that the order fails to
address this deficiency and that the Board may not issue a
certificate until ODOT-OA is^^es, valid, unexpired
clearances to ensure that none of the turbines, wiE pose an
aviation hazard. (UNU Appo at 85-84.)

In its meinc^rand.um contra tJNLT`s application for rehearing,
Champaign asserts that, as confirmed by Staff, ODOT-OA
has approved all turbine locations, although UNU continues
to imply that this did not occur. Champaign points out that
the Staff Report makes clear that a11. turbines associated with
this case were cleared by ODO'^^^A after being contacted by
Staff, in accordance with Section 45b1032, Revised Code.
(Co,Memo Contra at 51a52.)

The Board point.^ out that, as set forth in the opiniore, order,
and certificate, the Staff Report notes that a determination of
no 1°azard has been issued by the Federai Aviation
Administration (FAA) for all 56 turbine locations in the
proposed project and that Staff contacted ODOT-OA. and
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received notices of clearance for all turbines assraciated with
the proposed project. Although the application may have
only included correspondence regarding 28 out of the 56
turbine site d^arances, and the correspondence reflecting
ODOT-OA's approval included a date prior to the
adjudicatory hearing, the Board stresses that Staff corgfirrr,.ed
in the Staff Report that all 56 sites were cleared by Oi3OT-
OA.; and. I^^U has pointed to no requirement that the
application must coratain writteift coxTespondence reflecting
ODt)T-OA"s approval in addition to itaff's unrefuted
confirmation in the Staff Report that all sites were approved.
Although UNU may choose not to believe Staff's
representation that all 56 sites were cleared by C)I)OT-OA, it
is apparent from the opinion, order, and certificate that the
Board determined that the Staff Report was credible on this
issue and that Staff s affirmation meets the requirement that
Staff consult with ODOfi-OA.. (Order at 33-34.) Further, the
Board notes that UNU had the opportunity to crcros^^an-dne
the Staff witness Tesponsible for authoring the aviation
portion of the Staff Report, but UNU did not question that
witness on the assertion in the Staff Report that aI turbine
sites were cleared by the C?DC}T-OA (T"r. at 2036, 2094).
Consequently, the Board finds that UNTJ`s application for
rehearing on this issue should be denied.

Setbac}.cs - Blade Shear and. Fi

(28) In its application for rehearing, t.l'NCJ argues that turbine
blades pose a threat to public safety and that a person struck
by a blade is likely to die or- be seriously injuxed. Further,
UNU contends that the Timber Road. ^ indd.erqt, as weH as
other worldwide incidents, reveals that blade shear occurs
regularly in the wind industry. frdtially, regarding the
Tixnber ^oad. H incident, UNU contends that the Board erred
in finding UNU witness Schaffner's testimony to be
unreliable. Fu.rther, UNU argues that the Board erred. iri.
speculating that children had carried turbine pieces into
their yard because no one would logically clutter their own
yard, aatd that the Board erred in d.etemAning that wind
could have lifted up pieces of turbine blade after they fell
and deposited them away from the turbine tower. U1^,^
continues that Champaign, Staff, and the ALJs engaged in
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„subterf.ige" to block UN[J°^ questions about the blade piece
travel distances and other information relating to the Timber
Road II incad.ent, UNU also contends that, although the
Board's order relied on safety precautions against blade
shear that were generally referred to in the application, the
Board failed to include a condition requiring these safety
precautions, including independent braking systems,
automatic shutdown under cefti.at conditions, cextificaiion
under internatioraal standards, pitch controls, sensors, speed
controls, third.mparty oversight in manufacturing, quality
assurance process, inspections, maintenance, limits on

remote fault access, ^^dltraining. Finally, LTI`TTJ argues that
the Board erred in concluding that blade fafl^^ rarely
occurs, citing evidence from the Caithness Database that was
not admitted into the record. (UNU App. at 59-73, 7Em78.)

In addition, UNU argues that the Board erred in finding that
turbine manufacturer safety manuals are not relevant in
determining setbacks. Although UNU concedes that the
^oard determined the safety manuals only referred to
temporary clearance areas during emergency situations,
ITI^ contends that turbine manufacturers have developed
the clearance areas because their experiences have shown
them that turbine blades can fly that distance. Further, tJNU
asserts that UNL"s members wM be threatened if turbines
are installed within 1,000 feet of any public road, and
contends that Staff witness Conway testified that Staff failed
to measure the distances between the turbine sites and
public roads. (UNU App. at 73-75.)

In its mernoranclum contra TJNt.I`s application for rehearing,
Champaign argues that UNU has mischaracterized the
evidence in ft record in its assertion that the hazards of
blade shear are prevalent in the wind industry. Specifically,
Charnpaign points out that UNLJ ignores the fact that none
of its witnesses could point to a member of the general
public that has been injured due to blade shear, despite the
fact that hundreds of thousands of turbines operate
throughout the world. Further, Champaign points to the
testimony of Champaign witness Speerschneider and Staff
witness Conway for the position that blade shear events are
extremely rare. Champaign goes on to argue that UNU was
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pexxnittei to introduce testimony on the Timber Road H
incident, but mischaracterizes that evidence by claiming that
pieces of the blade landed in a yard n^^^ a public road, when
testimony by Staff witness Conway tended to show that
smaller, lighter pieces of the fiberglass blade were blown
around the site, which was actuaffy aclcncswledged by LTNU
witness Sctaffner. Furffier6 Champaign points out that UNU
witness Scmf^er t^aveled to the site days after the blade
shear inca+dent;, unlike Staff witness Conway, who visited the
site the day after the incident. (Co.Mean® Contra at 41-43.)

Champaign next argues that, in its application for rehearing,
`C INJ inappropriately relied on a database spreadsheet that
was not adxz-dtted into evidence. Champaign further points
out that, although UNU claims that the manufacturer safety
manuals support UNU witness Pahner's setback proposal,
these distances in the turbine safety manuals refer to
temporary clearance recommendations during emergency
situations, such as measures that would be taken in the
event of a gas leak. Champaign further contends that the
alleged distances set forth in the page allegedly taken from a
Vestas manual produced at hearing by ^W witness
Johnson are irrelevant because they cannot be found in the
entire Vestas safety maa-tual, wl-dch was included in the
applicataon. Further, Champaign points out that Staff
witness Conway testified at hearing that he contacted Vestas
and confirmed that the setbacks proposed in the application
exceed Vestas' rni.rimum setback x^^orranend.s.tiom.
Champaign notes that Staff witness Conway testified that
Staff's recommended setbacks in th.is case exceed the
setbacks required by GE. Consequently, Champaign states
that the setbacks approved by the Board are sufficient to
protect the public from the already low risk of blade throw,
and the Board did not err in rejecting tJN1JU's request for a
1,640 foot setback from property lines and 1,000 foot setback
from public rcaacls, (Co. Memo Contra at 46-470)

The Board declines to grant rehearing on the issue of
setbacks due to the risk of blade shear. More specifically, the
Board notes that UNTJ raises no new arguments on
rehearizzg;, and, the Board specifically rejected in the opirdon,
order, and certificate T7NUrs assertion that blade shear is
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prevalent in the wind industry. In so finding, the Board
determined that no evidence was presented that any
member of the general public has ever been injured due to
blade shear, and that the occasions of blade shear in
Sandusky, Oli.o, cited by UNT T did not involve commercial
grade wind tuxbznes such as those at issue in the application.
(Order at 41.)

Next, the Board finds tYaat UNU misrepresents the record by
asserting that Champaign, Staff, and the ALJs ertgaged in
"subterfuge" to block U.IIJUs questions about blade piece
travel distances and other information relating to the Timber
Road II i.r#.dcient. To the contrary, the record contains
numerous questions and answers conceming the Timber
Road R incident that the ALeJs found were relevant to the
application at issue in ttAs case, which were asked by UNU,
other interveners, and the ALJs, and were answered by Staff
witness Conway and UNU witness Schaffner (Tr. at 1300-
1303, 13154316, 1318-1320, 1328-133Z 2485-2486, 2550m2553,
2566-2572). Furtb.erB the ^oard. ^^ecfficall.y enumerated the
reasons that it found more credibility Arith the official report
of t^e Timber Road II incident, which was moved into
evidence by UNU and admitted by the Bczaxd, than UNU
witness Schaffner's testimony, including that. he did not
view the pieces until days after the iracidentf he did not
measure the pieces until four to five days after the inddent;
he acknowledged that the small pieces of fiberglass may
have blown further away from. their original landing spots;
he acknowledged that he did not know whether the pieces
had been moved; and children in the area were picking up
the pieces. Further, although UNTU argues that a Paulding
County fan-sly experienced a near hit on their home, nothing
UNU cites in the record supports this statement. (Order at
41..)

As discussed in the order, the Board found that the rare
occurrence of blade shear would be .recluced by the
certification of turbines according to interrtatgorzal
engineering standards, independent braking systems, pitch
controls, sensors, speed controls, monitoring systems that
provide automatic shut down at certain wind speeds,
vibrations, or rotor stress, thiTd- party oversight in the
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rra.anLtfactuxang process, quality assurance processes,
inspections, proper maintenance practices, limitations on
remote fault resets, and training. Although [.TNU believes
the Board erred in not specffical.ly requiring these
precautions as part of the certificate, LJNI.T`s argument is
xriisguided, Initially, the Board notes that it provided, in the
opinion, order, and certificate that, ff Champaign should
wish to use a turbine model not corsidered in the order,
Champaign would be required to file an amendment
application pursuant to Section 4906,06, Revised Code
(Order at 42). As set forth in the Staff Report, all of the
turbine models under consideration for the project are
certified to international engineering standards, have two
independent br^^^ systems, pitch controls, lightning
protection system, monitoring systems that provide
automatic shut down at excessive wind speeds, vibrations,
and stress (Staff Report at 31). Further, the application
provides that all turbine models under consideration are
andependeritay certified as meeting international design
standards by independent product safety orgarazzat^^^ (Co.
Ex. 1 at 4$)0 At hearin& Champaign witness Speerschneider
testified that these international entities provide standarcLs
for the manufacturing pr^^^s and quality control (Tr. at
30$-309). In addition, Champaign witness Speerachneid.er
testified that Everpower regularly inspects and repairs
minor defects in turbine blades (Tr. at 318). The application
also states that the most common cause of blade failure is
human error in inter£adng with control systerns and that,
consequently, manufacturers have reduced that risk by
limiting human adjustments that can be made in the field.
In addition, the app7ic'ation states that Applicant wil
provide annual trairting for its personnel, as well as local
first responders (Co. Ex 1 at 83).

Moreover, as stated in the opirdOn, ordex, and certificate, the
Board found that UNU misunderstood the cited provisions
taken frorn the turbine safety manuals, as these were not
rrdnimum setback recommendations, but temporary
clearance areas in the event of temporary safety situatibns,
akin to evacuations during a gas leak. (Order at 42.)
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Finally, the Board notes that, in its posthearing briefs, UNU
contended that Staff failed to measure the distances between
the turbine sites and public roads. UNU repeats this falsity
in its application for rehearing, alleging that Staff witness
Conway testi.fi.ed Staff failed to measure the distances
between the turbine sites and the public roads. In fact, the

testimony spJ^ctively cited by iJNU in support is the
testimony of Staff witness Burgener where he stated that he
did -ncat personally measure the setbacks to roadways in his

^eview, of the project (Tr. at 2455-2456). Staff witness
Conway testified that he did measure the distances between
turbine sites and arterial roadways (Tr. 2488-2489, 2491).

For the reasons stated above, the Board finds ffiat the issues
raised by UNU were tlaorc^^glily addressed in the opinion,
order, and certificate, that UNU raises no new additional
arguments, and that rehearing should be denied on these
issum

Setbacks - Ice Throw

(29) In its application for rehearing, LJNTJ alleges that the Board
should ^^^^^e and expand setbacks to prevent ice from
entering roads or nonparticipants' lands, Initially, LTNI3
acknowledges that the Board found in the opinion, order,
and certificate that the clearance areas discussed in the
turbine safety manuals orily pertain to temporary clearance
areas during emergencies. UNU suxmises, however, that
turbine manufacturers must have developed these
emergency evacuation zones because their experiences
demonstrate that turbines throw ice that distance. UNU
fn-kb.er criticizes the Staff Report and the opgriionr order, and
certificate, for requiring greater setback distances from
heavily traveled roads than from lesser traveled roads,
because UNU contends this ignores the safety of motorists
on less traveIed roads. LTNU asserts that four turbines
approved by the Board axe located too close to ^oads that are
heavily traveled, citing the testimony of i Ni.J Mtn.ess
Johnson that these roads are heavily traveled. UNU goes on
to argue that the safety of its members wiE be threatened if
turbines are installed within 1,040 feet of any public road.
Furdier, UNU argues that the Board unfairly found UNLT
witness Palmer's testi-Tnony that ice detectors do not work to
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be unreliable b^ause he had never worked in the wind
industry or operated a wind turbine and contends that GFS
safety manual states that ice may forin on rotor blades more
quickly than on the ice sensor. (UNU App. at 78-80.)

In its memorandum contra UNU's application for refteaxing,
Champaign argues that UNiJ`s justification for public road
setbacks of 1R000 feet is based solely on the testimony of
UNU witness Palmer, and iacked any justification for this
proposed setback and failed to perform any calculations on
ice throw distances or risk due to ice throw. Further,
Champaign points out that UNU does not cite any turbine
safety manual that mandates a 1,000 foot setback for ice
throw, and that ordy GE recommends a setback for ice throw
in the e-vyent ice detectors are not u-sedo Champaign fartb.er
notes that all of Champaign's turbines wili use ice detectors
and that the Board's recommendation for setbacks was rnore
conservative tb.^ GFs recommendations. Regarding pubhc
roads, Charnpaign points out that no evidence supports
UNTTJ's claim that some tuxbin^s are sited too close to public
roads other than UNU witness Johnson's testimony.
Champaign again stresses that no evidence was heard that a
member of the general publ.zc has been kiUed or injured by
ice from a turbine. Finally, Champaign contends that the
risk of ice throw wffl be further niiniznized by Conditions
(41) and (42) as set foxth in the opinion, order, and certificate,
requiring worker instruction and ice wan-dng systems. (Co.
Memo Contra at 47m49.)

The Board finds that UNU has provided no new arguments
that were not raised at hearing and addressed in the opinion,
order, and certificate. The Board specificaIly stated that it
found T_7P^U witness p`almer°s testimony that ice detectors do
not work to have rrin%a^al credibility, as he admitted he had
never worked in the wind industry or operated a wind
turbine. Further, the Board specifica.Iiy addressed UN„T's
issue regarding the turbine safety manuals, finding that the
manuals "all refer to recommended clearance in the event of
temporary safety circumstances, not permanent setback
r^ommeaad.ationse ' The record indicated that Staff witness
Conway contacted all of the potential turbine ma-nufacturers
and found that, with Staff's conditions, the project exceeds
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a.1 manufacturer setbar-k x^^onxmendatqons. The Board adds
that, altkzougb. tINT7 asserts turbine maxz.czfaet-arers`
experiences have shown them that turbines throw ice a
paxicular distance, UNU has not pointed to any record
evidence to support this assumption about manufacturer
experiences. Further, the Board points out that, per Staffs
recommendation, two turbines. proposed in the application
were not approved due to their proximity to arterial roads
and/^r occupied structures. (Order at 44-45.) Acc®rd.^ey,
the Foard affirms its decision that, with these conditions, the
minimaI risk of ice throw was not such as to render the
proposed project contrary to the public interest, and,
therefore, the Bcss-Tcl finds that UNJps application for
rehearing on this issue sh.ou.ld be denied.

Aesthetics

(30) In its application for rehearing, UNU next argues, as it did at
adjudicatory bearin& that the height of the turbines will
destroy the community landscape with spinning, bl%nkira.g
turbines. UNU argues that the opinion, order, and certificate
was not credible when it discussed the aesthetic impact of
the proposed project. In support, UNU repeats the
argument set forth in its po.stahea:ring brief that the turbines
wall be visible during the daytime from 84 percent of the 242
square-mile area. Further, UNU reiterates its axg=ent that
UNU member Julie Johnson wi11. be able to see all 56 of the
prop®sed, turbines from her property and the red aviation
lights will obliterate her view of the sky. UNU also repeats
its argument that studies show the appearance of a wind
turbine can be perceived as intrusive. (UNU App. at 58-59.)

In its memorandum contra tJNt.I's application for rehearin.&
C'hampaign asserts that the record does not support a
finding that the visual impacts of the facility will degrade
the surrounding area. Champaign contends that L-NI.T
witness Johnsot^s personal opinions supporting LTNTJ's
argument were unfounded and incorrect, and that UNUs
assertion about the study that wind turbine appearances can
be perceived as intrusive was incorrect and UNU has
ariscbaracterized the text of the article. Finally, Champaign
asserts that there is no basis for UNUs conclusican that the
turbines wl], s1estroy the community's landscape, and that
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the application demonstrated that Champaign County is a
working agricultural landscape that will be compatible with
the proposed facility. (Co. Mernc^ ^ontra at 40-41.)

The Board initially notes that, in the opinion, order, and
certificate, it rec€^gni7ed that some portion of the project
would be visible in 84.4 percent of the area. However, the
Board clarifies that, although UNLI witness Johnson testified
that she would be able to see all 56 of the proposed turbines
from her property and that pulsing red aviation lights wouId.
obliterate her view of the s^gr, evidence was admitted into
the record that a significant number of the turbines will be at
least partially screened by trees and structures, and a cellular
tower with red wami^g lights already exists near UNU
witness Johnson's property. Further, as discussed in the
opinion, order, and certificate, the Board also considered
evidence that FAA warxdra.g Eghts are typically only installed
on one-third to one-h.aff of turbines in a project; that actual
visibility of the turbines will be more limited due to slender
blade profiles, distance, and ^^rLing from hedgerows,
street trees, and structures; and tfat the collection system
w-fll be primarily buried. The Board found that, considering
all of the factors, the aesthetic impact would not be so
negative as to make the facility contrary to the public
interest, convenience, or necessity. Here, the Board finds
that UNU has raised no matters that were not thoroughly
discussed and decided in the oginirsm order, and. ^ertificate,
(Order at 46-47.) Accordingly, the Board findh; that UNU's
application for rehearing on this issue should be der..ied.

Shadow Flicker

(31) In its application for reii^^^& UNU repeats the argument
from its posthearing briefs that Champaign failed to
dernonstrate compliance with the 30-hour per year shadow
flicker standard.. More specifically, UNU argues that the
shadow flicker model used by Champaign was
fundamentally flawed. because it failed to consider the actual
size of houses for which flicker exposure was being
modeled. UNU opines that the model had the effect of
overestLmata.ng the impact of obstacles in rnitigatiatg shadow
flicker on receptors. UNU continues that, even ff the
shadow flicker modeI was not flawed, the report predicts
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that as many as 11 nonparticipating residences are expected
to experience shadow flicker levels beyond the 30 -haur per
year standard. Further, iJNU contends that the Board
should require modeling to evaluate flicker over the entirety
of a nmparticipating parcel, not just the residence. Next,
iJNI,r4 argues that the Board should i.ndud.e in the certificate
a statement that, ff a particular form of mitigation is
unacceptable to an afected landowner, Charnpaign is
responsible for proposing and implementing altemative
rrt%tigation measures, so that it is not incumbent on an
affected landowner to alter his iarope-rty. UNU further states
that Car<diticara. (47) of the opi.rdon, order, and certificate is
unenforceable because Staff or an affected neighbor will be
unable to predict shadow flicker to the n-dnute because, as
UNU asserts, the shadow flicker model is flawed. (UNU
App. at 81-82.)

In its memorandum contra TJNJ^s application for rehearing,
Champaign argues that the record does not support UNU's
contention that the shadow fiicker model was fundamentally
flawed because the actual house size allegedly was not
considered in the analysis. Champaign points out that the
model used very conservative assumptions, including that
the tuz°bi.rtes would operate during all d^yhgh.t hours and
that ^recept®r would be exposed to light on all sides.
Further, Charnpaign argues that UNU fails to give any
examples of receptors where the size of the hypothetical
receptor would be affected ans1, further, that UNU fails to
quantify or explain how the alleged overestimation of
topographical shadowing outweighs the conservative
assumptions in the model. (Co. Memo Contra at 50.)

Next, Champaign posits that the record does not support
UNCJ`scontention that shadow flicker should be liax-dted for
an entire parcel, not just the residence. Champaign points
out that, as Champaign witness SpeerschrE.eider testffied, the
30-hour per year threshoid is typical in the industry and has
resulted in few complaints at wind projects. Champaign
argues that, logically, if these levels applied to residential
structures have been found to cause few complaints, then
shadow flicker on other parts of px°op^^^^ wiU not be an
issue. (Co. Memo Contra at 50.)
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Finally, Champaign addresses UNU's axga.ments regarding
Condition (47), arguing that they are unfounded,
Champaign emphasizes that this condition emures that
nonpartacipatimg resid.ential structures are fimited to less
th.aza 30 hours of shadow flicker per year and allows Staff to
enforce this level, cc^ntrary to LfNUs assertion that this
condition defers i.znportant siting issues. Further,
Champaign points out that this condition includes
requirements of additional analysis and mitigation of
complaints through the established complaint process.
Champaign also argues that, read in its entirety, ^
condition does not require residents to undertake unwanted
mitigation, as clairned by La'NU, bu.t provides adequate
assu.rance that the project represents the mii-.imum
environmental impae,t. Champaign notes that, absent an
agreement with a landowner, Champaign cannot force
unwari.ted mitigation measures on a landowner and
Condition (47) requires Champaign to conduct a review of
the impact of all prcject-xelated shadow flicker cotnplaintsp
which provides individual analysis and further review of
complaint situations. (Co. Memo Contra at 50-51.)

In the opinion, order, and certificate, the Board stressed tfat
Champaign's shadow flicker analysis used: software
cr^^only used and relied upon in the industry in order to
model projected shadow flicker; and very conservative
assumptions that the turbines would operate during all
daylight hours and that the receptor will be exposed to light
on all sides (Order at 51-52), Further, as pointed out by
Cbampaign, UNU fails to give an^ examples where the size
of the receptor would affect the shadow flicker analysis and
failed to present any testimony to refute C-campaigr,'s
shadow flicker analysis. Although the burden of proof is on
Champaign, the Board finds that Champaign sustained its
burden of proof in showing that the facility represents the
minimum enviroranental i-tnpact as far as shadow flicker,
and UNU has failed to rebut this showing with meaningful
and persuasive evid.ence. Additionally, the ^oard notes ffiat
the complaint resolution process established in the opinion,
order, and certificate allows for nonparticipating individuals
to raise any and aU concex^ about shadow fiicker (Order at
52). Consequentl^, the Board declines to find that the
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shadow flicker model was ftind.amentaTiy flawed bv
allegedly not using the specific measurements of eac^
receptor.

The Board also declines to find merit to UNUs argument
that shadow flicker should have been modeled for the entire
nonparticipating property, not just the residence, on the
basis that Champaign witness Sp^erscbneider tesfified that
the 30mhour shadow flicker direshold, which has applied to
residences, has resulted in few complaints at wind projects
(Tr. at 265). Consequently, the ^oard does not find that the
risk of shadow flicker on an entire nonparticipating parcel
renders the project contrary to the public interest,
particularly given that any complaints about shadow fficiCer
on another part of a nonparticipating parcel would stiil be
subject to the ccernpiaint resolution process (Order at 52).

Additionally, in the opildozi,, order, and certfficate, the Bc^-rd
emphasized that Condition (47) does not defer issues to
Staff, but gives Staff the ability to enforce the Bos.rd.'s
determination of appropriate shadow flicker against
Champaign after the facffity is corzstructed.. Furtb.er, the
Board found tha. tChazra.paign"s proposed n-dtigation
measures did not constitute a requirement that
nonparticipating homeowners take unwanted rnitigation
measures, but rnerei^ ^numerated a list of possible methods
to rri%.tigate excess shadow flicker. The list of possible
mitigation methods included curtailment of operation
during select times, which would, require no changes to the
property of nonparticipating individuals not wishing to
irnplerrYent another rnitigation x^^asure. (Order at 5Ia52.)
Consequently, the Board finds that UNU's application for
rehearing oxa. this issue shma.id be denied.

Val-uesPrope

(32) In its application for rehearing, UNU argues that the ^oaxd
erred in find.i-ag- that concerns about property values did not
render the project contrary to the public i.r$tea°est,
convenience, and necessity. In support, UNU cites the
testimony of UNU witness McCann that the project wiil
reduce the market value of properties in the immediate area
by 25 to 40 percent. Further, UNU c1aims that Champaign
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witness Thayer's testimony diluted property value irnpacts
associated with wind turbines by considering a vast data. set
and was, therefore, less reliable. UN[J concludes tlat,
consequently, the project does not serve the public interest
and should not have been approved or, alternatively, that
the Board should condition its approval on inclusion of a
property value protection agreement. (UNU App. at $4m87.)

In its memorandum contra UNLJ's application for rehearing,
C'hampaign contends that the record supports the Boarrd°s
finding that concerns with property values do not render the
project contrary to the public interest, convertience, and
necessity. In support, Champaign notes that UNU relies
solely on the testimony of UNU witness McCann who,
Champaign points out, failed to control his real estate price
comparison for the many variables that can affect prices;
failed to indud^ any analysis tying the isolated studies he
relied on; used a very small sample size that was not tested
for statistical, significance; and. lacked the formal education
and field expez°%ence to conduct a true statistical study. (Co.
Memo Contra at 52-55.)

In its opinion, order, and certificate, the Board noted that
five studies were presented by Champaign witness Thayer
concluding that sixrdla.^ wind projects in other locations did
not affect property values in those areas, and two studies
were presented by UNTJ witness McCann concluding that
wind projects in other locations reduced, the market value of
properties in the inmiediiate areas. As the Board explained
in the opinion, order, and certificate, however, the stLidies
presented by Champaign were more reliable than the studies
presented by tNU, as the Lawrence Berkley National
Laboratory Study in particular was a peer-reviewed,
comprehensive statistical study that ccaxsadered a much
larger number of property transactions near 24 wind farms,
and included a contrcal group. Further, the Board noted the
lack of a control group in UNU witness McCann"s study,
small sample size, and lack of testimony on statistical
signficance that lessened the credibility of that study.
(Order at 53-54.) As UNU has presented no new arguments
that have not been discussed and decided in the opinion,
order, and certificate, the f3^ard. declines to reverse its
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finding that Cbampaigr`s studies proved more reliable, and
finds that TJNUI `s application for rehearing on this issue
shcsuld be denied.

Setbacks - QperationaI Noise

(33) In its application for rehearing, Ur1T3 alleges that
Chara.paignds proposed sound hrraits for audible noise will
cause widespread discomfcart,. annoyance, and sleep
deprivation.. UNU reitemtes that bsath audible and inaudible
sound waves from wind turbines can cause health disorders
for those Iz^ing too close to wind turbines, and the floard
should not allow Champaign to increase noise levels
imposed on nonparticipating neighbors to anytbing 1-dgf^er
than five decibels (dBA) above the background sound level.
(UNU App. at 20-25.)

In its memorandum contra, Champaign argues that the
record reflects that audible sound from turbines win be at
acceptable levels, with UNU repeating the same arguments
made in its initial brief in both this proceeding and in
Buckeye Wind I. Champaign points to the testimony of
Champaign witness Hessler confirr-dng that a project with
rraeaxa, sound levels under 45 dBA would result in few
complaints. (Co. Merno Contra at 7-13.)

The Boa-Td. finds that UNU fails to raise any new arguments
for our consideration. LTNLT's allegations are, verbatim, the
same arguments it raised in its initial brief. While UNU
claims that the order d.isr-dssively ignores the risk of health
disorders, the record reflects that there is no causal
connection between health disorders and turbine noise.
(UNU Br. at 10-15; UNU App. at 20-2.5; Order at 57, 62.)
Accordingly, the Board finds UN€Ys assigrunent of error
should be z^^ected.

(34) In its assignment of error, UNU repeats its request that ali
tuz°blr$es be located at least 0.87 mles from the properties of
all nonparticipating neighbors. Based on negative health
effects associated ^-ith wind turbine noise, UNU argues that
setbacks for the proposed project sfaotfld be at least 0.87
miles in order to protect neighboring residences from health
disorders. (UNU App. at 25-29.)
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Champaign responds that, given the lack of evidence that
turbines may cause health issues, LNC.T's proposed setback
distance should be rejected. Champaign argues that it has
presented sufficient evidence to support that the prcject, as
sited, wzIi. not lead to adverse health effects. (Co. Memo
Contra at 13-150)

Shnilar to its previous assignment of error, the Board finds
that UNU has not raised. any new arg=ents for the ^oard°s
consideration but again recites the same argument, word for
word, raised in its initial brief. (UNU Br. at 15-18, UNU
App. at 25-,29q Order at 57, 62-63.) Therefore, we find that
L7i`3LYs assignment of error requesting a setback of 0.87 miles
should be denied.

(35) UNU argues that a 35 dBA lirnit is justified regardless of
whether or not turbine operation causes health problerrts,
UNU sapi.ries that the opirdonf order, and certificate fails to
prevent annoyance and sleep disturbance and does not take
steps to prevent Champaign from br^^cWng; its obligation to
use its leases without harn-dng its neighbors. (UNU App. at
29-32.)

Champaign replies that UN,T is repeating its arguments
from its initial brief in this proceeding, with the exception of
its new argument that no one has a right to annoy or disturb
their neighbors. Champaign argues that the rec®rd supports
the Board's finding that operational noise levels are
reasonable and, in the event xxeigbbrs.rs are upset with the
operational noise level, the complaint resolution process will
protect the public interest. (Co. Memo Contra at 15m19.)

Altb.ough, UNU notes that a noise lizaaa.tation of 35 dBA is
necessary regardless of whether there are ax°iy adverse health
effects assadated with wind turbine operation, UNU fails to
provide azxy additional rationale in support of its request.
Contrary to UNLrs argument that the order fails to take
steps to ensure raordeasehcalders wiE not be harmed by the
operation of wind turbines, we point out that an entire
condition to Champaigids certificate is devoted to ensuring
that nor^easehoIders who allege annoyance or d.istub^^e
wffl receive due process through a complaint resolution
process. The complaint resolution process allows for
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noril.easeliolders to raise any and all concems about
unacceptable noise levels. Further, we note that the order's
cozzd.ition. incorporated a short-term deviation specification,
at 1.JN1S's request, which we find not only makes the
standard easy to reliably enforce, but also removes the
uncertainty associated with the complaint resolution process
that UNU raised concerns about. Therefore, the Board finds
that IJNUs assignment of error should be denied.

(36) UNU believes that the Board's opinion, order, and certificate
wrongfully deterrna.ned that Champaign witness Hessler's
sound measurements were reliable. i.TNi,' argues that
Champaign witness Hessler's background sound levels were
4^^A higher than they were in the previous noise study in
Buckeye Wtnd 1. Specifically, UNU suggests that the opinxori,
order, and certificate fails to recognize that Champaign
witness Hessler's background sound readings were
inconsistent between stations and exposed to significant
noise sources that elevated sound levels at all sites. UNU
adds that Champaign witness Hesslees noise study also
found unusually high noises at Station 7, which cailsed. 1-dm
to discard this station's test data. Further, T.1N[.T accuses the
Board of missing the entire objective of a background noise
study. (UNU App. at 32-36.)

Champaign contends that UNUs arguments are without
merit and, regardless of what UNU claims, the ambient
sound levels recorded by UN€.?'s own witness are szn-tilar to
those rra^^sured by Champaign's witness. Champaign
asserts that the fact that Champagri's witness's
measurements were almost identical to UNU's witness's
measurements mffites LJNU's criticisms of the background
noise study work, as well as the daim that Champaign's
witness had diffezing results between this proceeding and.
Buckeye ^^d L (Co. Memo Contra at 19-22.)

The Board finds UNU's assigninent of error should be
denied. Initially, we note that UNU relies ^xclusiveIy on
similar arguments previously made in this proceeding.
Regarding UNUs first assertiom we find that Cbarnpai.gn
witness Hessler's background noise levels are consistent
with UNU witness James's noise levels, SpecfficalIy,
Champaign witness Hessler testified that he z^easured a 1a90
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background level of 33 dBA with a wind speed of six meters
per second, which he explained is the typical critical wind
speed. LJNU witness James testafied that, when he measured
the background sound 1eve1, the wind speed was less than
0.2 rneters per second, which in Champaign witness
Hessler's study, would correlate to tl-tree meters per second,
resulting in ^mean nigfa.ttizne d.b.A. of 26. i3N'U witness
Jarnes explained that this figure was very comparable to his
numbers. UNU witness James confirmed, Champaign
witness fiessler°s mean daytime and nighttime L90 sound
levels, as a function of wind speed, were reliable at 3 meters
per seconda therefore, the f^oard sees no reason why we
should find the rest of Clhampaign witness Hessler`s figures
should be disregarded merely because the numbers were
slightly different than the sound levels in Buckeye Wind IP
particularly in light of the fact that the background noise
level's validity was confirmed by i.JNU's own witness. (Tr.
at 793,1185-1186; Co. Ex. 1, Ex. 0 at 28.)

Similarly, we find UNU's assertiom that Ctampaigx^s noise
readings are inconsistent to be without merit. T°€a.e variations
in noise readings amongst the monz.toring statioxLs reflects
Champaign witness Hessler's testimony that Applicant
looks for a diversity of places to put the monitors and,
subsequently, had the distribution of readings throughout
the project area. Further, we are not persuaded that the
nighttime reading at Station 7 correlates to al. stations being
exposed to contaminating noise, as the measurements
reflected witkira, the appl€cation, with the exception of the
spiked periods, show that Station 7°s readings are consistent
with those of other monitors. (Co. Ex. 1, Ex. 0 at 20-25.)

Finally, UNU fails to persuade us that Champaign witness
Hessler's background noise calculations were deceptive and
sketAred by noise from .fann machinery and the surrounding
veget.atiorL As we explained in the opinion, order, and
certificate, it is inevitable that the noise stations may pick up
on outdoor noise from sources, as even UNU`s own witness
testiffed. Contrary to UNU's assertiom, the record does not
reflect that ^hampaign witness Hessler made the coxtscgous
choice to include deciduous leaf rustle in his measurements
in order to inaccuxateiy portray bacleground sound. levels,
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but rather, indicates that Champaign chose to put monitors
in open areas away from woods and trees. (Order at 61; 'i"r.
at 775.) The Board finds that UNU's tnislead.itag accusations
on rehearing are meritless and should be rejected.

(37) UNU reiterates its belief that Champaign di.d not accurately
measure background noise and daim,s that calculation of the
background sound level should utilize the L90 metric, whir-h
measures the quietest 10 percent interval, not the average
sound. level (Leq) metric, which.1.JNL1 posits is contrary to al]
prior practices of C;hampaign`s noise consultant. UNU
claims that the opinion, order, and certificate disregards the
admission of Champaign's own witness that the Leq is ar.^
inappropriate measuretnent of background sound. Further,
UNU suggests that the Board cannot utilize past Board
orders that ad.ogted. Leq measurements as precedent because
the use of the Leq was not contested by any opposition in
those pr^ceeciings. (UNU App. at 37-42.)

Champaign points out that its witness took background
measurements that utUizect both the L90 metric and the Leq
metric and still determined that a design goal of 44 dBA was
appropriate. Champaign explains that very few complaints
are recorded at project sound levels below 45 dBA and,
regardless of 'whether L90 or L,eq is presented as a site
background level, the fact remains that the project is subject
to anois^ condltiorL Charnpsign reiterates that the Board
has accepted similar noise conditions for two other wind
farrn projects in fJhio. (Co. Memo Contra at 22-25.)

'I'he Board find-s that UNU fafls to provide any new
arguments for the Board's c^onsi€lei°ad.csn. While 1.TINi!
alleges that Champaign witness Hessler ad.mitted that the
Leq is an inappropriate measurement of background sound,
the Board finds that 1^U again znischaracterzzes the record
in this matter. Champaign witness Hessler did testify that
he has not utilized the Leq prior to this proceeding,
however, he explained that the Uq is stM the actual average
level that is recorded over every 10-minute measurement
period, and the poorest sound measurement is not the Ie'q
but rather the LMax. In addition, while UNTT3 may believe
that Board precedent should be disregarded because no
parties contested the use of the leq in two other Board
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proceedings, we disagree and find that UNU fails to provide
any rationale for us to depart from past Board precedent.
Contrary to UNU's position, we find it relevant that, of the
two wind farms cuxrently certificated in Ohio that have
similar T-ecl noise conditions, ordy two noise complaints have
been received. As the record reflects, one of the complaints
was determined to be unrelated to wind turbine operation,
but rather a pool pump, Accordingly, as set forth in our
order, the record supports Champaign's use of the Leq
metric for setting noise limits, and we find T.INfJ"s
assignment of error should be rejected. (Order at 61-62s Tr.
at 793-794, 2798-2799, 2821, 2831..)

(38) In its next assigrunent of error, lTNU asserts that, if
Champaign ultimately selects the Gamesa turbine model, it
will not be able to comply with a noise standard of 45 dBA.
(UNU App. at 42-43.)

Charnpaigtt responds that IJNI.T fails to raise ^^ew
argument for the Board's 'consideraticsn and, regardless of
which turbine model is selected, operating sound levels
cannot exceed 44 dBA at riglatkime in accordance with
Condition (46). (Co.Memrs Contra at 26.)

The Board notes that UNU previously raised this argument
in its initial brief and the Board subsequently found that the
condition to the application considers the worst-case
scenario noise limits that will be strictly enforced, regardless
of the turbine model selected. (Order at 62-63; UNU Br. at
30). Accordingly, as there are no new arguments for the
Board's consideration, ^NUs assignment of error should be
rejected.

(39) UNU' claims the Board erred by failing to conclude d-tat no
xLonparticipating landowner should be exposed to more than
35 dBA of noise at any time. UNU argues that the opinion,
order, and certificate places too much weight on Champaign
witness Hessler's testimony that only two percent of all
persons Livirlg within 2e000 feet of a wind turbine expressed
complaints about turbine noise. Further, UNU provides that
there is no credible evidence to support Staff witness stromd s
testimony that there have been few noise complaints that
have ®ccurred at Ohio's two operating wind farms.
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Furthermore, UNU suggests that the ^oard adopt a 40 dBA
standard, as the Board acknowledges in its order that the
World Health ^^anizatica-n (WHO) detennined that 40 d.fiA
is the threshold at which sound ^^cotnes intrusive and
arra.oying. UNU opines that the Board approved a
complaint resolution process that will not do anything to fix
the noise probien-ts that may arise with this project. (UNU
App. at 43-50.)

Champaign responds that there is no support in the record.
for a 35 dBA limitation. Champaign points out that this
^^conunendation is contrary to the 2009 VVH^.7 Night Noise
guidelines which note that there is no sufficient evidence
that the biological effects observed at a level below 40 dBA
are harmful to health. Champaign explains that UNU
rnischaracterizes the leVHUs noise guidelines, as they
actually provide that the outside noise level of 40 dBA is
eqt.ivalent to the lowest observed adverse effect.
Champaign notes that the WHO study conclud.ed that
adverse effects were obs^rvecl in the range of 40 to 5-0 dBA,
meaning that Champaign's worst case modeling levels that
kept all residences below 44 dBA, with the rnajority of
residences actually under 40 dBA, are consistent with the
lowest observed adverse effect levels. (Co. Memo Contra at
26-31.)

The f^oa-rd notes t.hat UNU fails to raise any new arguments
for the fioard's consideration. Regarding TTNLJ's assertion
that we overvalued Champaign witness I-iessier°s testimony
regarding noise complaints of only two percent of the
population living within 2,000 feet of wind turbines, we note
that the testimony of Champaign iaitness Mundt
corroborates Champaign witness Hessler's two percent
figure. While UN'CT is quick to point out that Champaign
witness Mundt responded to testimony read into the record
indicatang that 20 percent of the population exposed to
turbine noise levels of 37.5 to 40 dBA were very annoyed
and 36 percent of the population is very annoyed at levels
above 40 di3A, Ti-NU selectively ignores several key
components of the study. In fact, the record reflects that
only 20 percent of 40 respondents expressed annoyance at
noise levels of 37.5 to 40 dBA, and 36 percent of
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25 respondents indicated annoyance at levels above 40 dBA.
By the Board's calculation, these statistics amount to
17 respondents being annoyed by turbine noise levels.
Another important figure left out of UNU's arguments was
the fact that ffiis study consisted of 351 subbjKts, meaning
ozdy 4_8 percent of participants experienced annoyance at
sound levels above 37.5 dBA. We note that this figure is
much more closely aligned with. Champaign witness
Hessler's two percent figure than LTNLT's deceptive statistics.
Accordingly, we are not persuaded that Champaign witness
Hessler's testimony on noise complaints is unreliable. (Co.
Ex. 29 at 34-35; Tr, at 2946-2947.)

Further, there is no evidence Nvitbin the record that
contradicts Staff witness Strom.'s testimony that there have
only been two turbine noise complaints, of which only one
was credible. Although UNU complains that the Board
struck testimony from UNU witness Schaffner indicating
that 14 LaniEies complained about noise from an Ohio wind.
^arm., this testimony was clearly hearsay and was
appropriately struck by the ALJs. Nothing precluded. '^U
from calling any witness in addition to UNU witness
Schaffner to testify in regards to turbine noise complaints.
(Tr. at 2798-2799.)

1'urriing to UNT7's argurnents on the WHO noise standards,
we disagree with UNUs new request to impose a 40 dBA
noise :Eirrdtation. The record reflects that the WHO study did
not adopt 40 d.bA as a threshold, but rather that the WHO
study concluded that adverse effects were observed within
the range of 40 d.B.A, to 55 d.BA. We affirm our order, as the
44 dBA. standard, which does reflect a worst-case noise
modeling scenario, is consistent with the lower end of the
WHO study's recommended noise threshold. (Tr. at 1736-
1738.)

kinaDy, as we noted above, the complaint process condition
required in the opinion, order, and certificate will ensure
resolution of any turbine noise c®rra.pWnts from the public.
We reiterate that the Board condition. has clear picielinesd
including provfsforLg that UNU recommended, which
Champaign must comply with in accordance with its
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certificate. Therefore, we find that T.NUds assignment of
error should be rejected.

(40) UNU argues that the Board must require Champaign to
include Traol.eIirt,g or similar data identifying the level of
LFN at neighboring property lines in order to comply with
Rule 4906-17-08(A)(2)(b), O.A.C. UNU provides that LFN
modelng is necessary, as it may be pervasive, invasive, and
unpleasant, to which the Board should not allow the
pr^ject's LFN to exceed 50 dbA. UNU believes that
C'hampaign"s noise study is bereft of the data necessary
under Board rules. (LTNU App. at 50-53, 56-57.)

Champaign responds that the application is complete and in
compliance with Rule 4906-17-08(A)(2)(d)9 O.A.C.
Champaign points out it offered testimony that modeling for
the project covered the octave band frequency spectrum of
the turbine sound power level down to 31 hertz,
Charnpaign also asserts that the application included a
discussion of the modeling effort for the low end of the
frequency spectrum, as well as a detailed discussion on low
ftequency levels from wind turbines. Champaign expWns
that the appllcation included a noise study of actual field
measurements in dBC to show the lack of any si&ni€icant
low frequency noise levels as a result' of wind turbine
operation. - (Co. Memo Contra at 31-32.)

The Board finds that UNU fails to raise any new argunients
for our consideration. Accordingly, as UNU's allegations
regarding LFN have been adequately addressed and
disrnissecl irt the opinion, order, and certi.£icate, we find
IlNUs appiacatlon for rehearing on this mattex° should be
d.ertied. (Order at 63-64; UNU Br, at 35-38.)

(41) In its application for rehearing, UNU posits that noise
standards at the property lines of nonparticipating
landowners should be implemented, not just noise
limitations at nonparticipating landowners residences. UNU
claims the Board has authorized Champaign to emit noise
pollution of nortpartic%pating landowners properties that
will. deprive landowners their rights to enjoy their land.
UNU argues that the Board should not sacrifice thousands of
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citizens' land just so a single developer can make money
from publicly subsidized energy. (UNU App, at 56m57.)

Champaign responds that worst-case scenario modeling set
forth in the application shows the design goal of 50 dBA will
be met in aP but a handful of instances where sound levels
would be in the 52 dB,t^ range. Champaign asserts any small
overages at nonparticipating properties will be negligible.
Champaign also dismisses the argument that
nonparticipating IaLndownex°s will be deprived of their right
to enjoy their land, as sound levels in the'existartg
environment often eacceed. 50 dBA, such as 60 d.BA. levels
created by birds chirping izt the rra.orrLing. (Co. Memo Contra
at 38-39,)

The Board finds that UNUs application for rehearing should
be denied on this issue. As the record reflects, the intent of a
noise z°eguladon is to control noise where people spend the
majority of their time, particularly at rdght. Outside of a few
speculative arguments, UNU fails to cite to any record
evidence supporting its assertion that nonparticipating
landow-ners' rights, to fully use their properties will be
eliminated but for a noise hmitatfon. In addition, we note
that the complaint resolution process is available to all
nonparticipating landowners in the event there are any
turbine noise disputes. ('I`re at 736a)

Conditions

(42) In its application for ^eh^^rin& UNU argues that the Board
erred by finding that the vegetation management plan
initially recorrtr^ended in the Staff Report was unnecessary.
In support of its assertion, iJNTJ explains that aerial
photographs in the application show that the project will
cross streams and wooded areas, which UNU believes
necessitates a vegetation management plan. (UNU App. at
101.)

In its memorandum coti.t.ra UNLY°s application for rehearing,
Champaign op%ne-s that, as noted in Champaign witness
Speerscfneid.er°s testimony, this condition was iraitially
recommended in the Staff Report and appears to have been
copied from a transn-ission hne report relating to
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transmission r.ight-of-way. Champaign argues that such a
condition is not applicable to t.Ms facility, which will have
primarily ^uried collection lines and turbines located in
open fields, as con€%rmed by a Staff witness. Further,
Champaign points out that various mitigation measures for
strearxLs and conditions regarding etvigor^entally sensitive
areas are included in the opin.iort, order, and certificate and
are sufficient to cover UNLT's concerns. (Co. Memo Contra
at 64e)

The Board d.ecl°aned to include the condition irs.a.tially
recorrunended in the Staff Report regarding vegetation
management for the reasons clearly set forth in the opirtion,
order, and certificate, UNU provides no justification in the
zecord for the inclusion of a vegetation management
program and, the record indicates that the facility will utilize
primarily bax.ried collection lines and turbines in open fields,
making the condition urm^^^^sary. (C?x°der at 26.) As bNI.;
has provided no odwz argument or justification, the Board
finds that UNU's application for rehearing shouid be denied.

(43) Next, UNU argues that the Board erred in only requiring
Champaign to post bond for road repair with the county
engineer, and not the township trustees, which UNU argues
has resulted in "disastrous" consequences in other counties.
In support, UNU cites testimony from Cotnty/Townshi.ps
witness Wendel, Van Wert County Engineer, indicating that
the county roads have patches, despite the fact that
County/Townships witness Wendel filed a letter with the
Board in September 2012 indicating that the roads were fufly
restored to their preconstruction condition. UNU states that
this testimony dernonstrates that County/Townships
witness Wendel orly filed the letter to "wash his haxa.ds'° of
the issue, resulting in road repair problems witbin Van Wert
County. (UNU App. at 101a142.)

In its memorandum contra tJN-.T's application for r^hearing,,
Cha.mpaign argues that the Board is under no obligation to
require financial assurance for prem and post-con.struction
roadwork for a major utility facility and, therefore, even
though the Board chose in this case to require financial
assurance, the Board did not err in requiring Champaign to
provide financial assurance to ordy the ^oard of
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^onaanis.sioners of Champaign County and not the
townships< Champaign contends that, under Condition (29),
Cbars.pai^+i will only have to provide financial assurance to
ozLe entity and, thus, will not be requrred to provide fin^dal
assurance to each township in. the project area. (Co. Memo
Contra at 64m65,)

Wtially, the Board raotes that it made no finding in the
opinion, order, and certificate that there was any evidence of
"disastrous" consequences regarding road repairs in other
counties in conjunction with wind projects, and, the Board
declines to make such a finding now. Further, the l^d
notes that there is no testimony in the record demonstrating
that the Vaa. Wert County Engineer filed untrue information
with the Board, ozdy L)NLT`s bare speculation. Nevertheless,
as discussed above in the Board.°s consideration of the
County/T'ownsl^ips' application for rehearing in Finding

(17), the Board has modified Condition (29) to require
Champaign to provide financial assurance to the public
official or body possessing the appropriate statutory
authority. Consequently, the Board also finds merit to this
portion of UNUs application for rehearing solely for the
reasons articulated in Finding (17), and modifies Condition
(29) accordingly as set .^orth in Finding (17).

(44) UNU provides in its application for rehearing that the Board
erred in falling to include a condition that Champaign pay
for montbly televi.saon' subscription fees that neighbors
would not have incuxred but for turbine interference with
television. receptioa^ UNU argues that the Board s.bouid
amend its conditions to include this requirement, (UNU
App, at 102-103,)

In its memorandum contra UNU's application for rehearing,
Champaign argues that CJNLYs proposed modification is
urnecessaav. Champaign contends that UNLJ"s request for a
blanket requirement that Champaign pay for monthly
television package fees ignores the fact that each complaint
wili be handled on an individual basis pursuant to
Condition (5) in the opinion, order, and. ^ertificate, Further,
Champaign points out that television charges are package
dependent and vary. (Co. Memo Contra at 65-66.)

-46-

lJNU Appx. 000160



12-160-ELaBGN

The Board initially notes that the opiniort,, order, atd
certificate noted that a study showed that, based on the low
number of diu-inels available and the distance of the dosest
.fca.ll-power .staiiori, it was unlikely that vff-air television
stations were the primary mode of television service for the
local communities. Nevertheless, CtampaigWs apphcation
indicated that, if the faciiity resulted in impacts to existing
®ff-aiz television coverage, Charnpaigxi would address aza.d
resolve each problem individually by offering cable
television hookups or direct broadcast reception systems.
Further, the Board points out that Condition (5) of the
opinion, order, and certificate requires that Champaign have
in place a complaint resolution procedure to address any
public grievances resulting from the project construction and
operation, and that Champaign must work to mitigate or
resolve any issues and fOxward. any complaints to Staff. The
OpiniOri, order, and certificate requires Staff to review and
confirm that the complaint resolution procedure cOrnphes
with the requirements in Condition (5). The Board finds
that, in light of this cOnditioxi, in the unlikely event that
television reception impacts occur and complaints are
submitted to Champaign, the complaints would be handled
under the apprsaved complaint resolution procedure. (Order
at 65-b6e) In addition, the Board does not find it necessary,
prior to any complaints, to enumerate specific television
packages and prices to which members of the corrunuraity
experiencing reception issues xnay be entitled. We find that
these issues are better handled on ^individual basis
through the appr0ved complaint resolution process.
Consequently, the Board fisid.s that UNT^s` application for
rehearing on this issue should be d^rded.

(45) Finally, in its application for rehearing, UNU reiterates its
argument regarding gcsod neighbor agreements that it
iriittially raised in its posthearing brief. UNU argues th.at
wind developers insist that nOnpartxcipat^^g neighbors
experiencing wind farrn damage sign "good neighbor
agreernents,,, as a precondition for the developers'
rxtitigat,.on of damage. UNU contends that the Board should
add a condition to the opinion, order, and certificate
prohibiting Champaign from entering into this type of
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agreement relating to the proposed project. (UNU App. at
103.)

In its memsar-andum contra UNU's application for r^^earrn&
Champaign contends that its right to enter into agreements
with neighboring landowners in the project area is not
subject to the Board's overview and that UNiJ"s request is
merely an attempt to interfere witka. C:hampaign9s
development of the proposed project. (Co. Memo Contra at
65-f 6,)

Initiai.ly, the BOard notes that Champaign is required to
i'oIIow the complaint process set forth in Condition (5) of the
opinion, order, and certfficate. Further, we emphasize that
the BOard, is the final decision maker in any complaint
proceeding and the Baard encourages Champaign to work
with constituents to informally resolve cOmpWnts. To the
extelit Champaign and an individual with a complaint have
resolved the issue, they are free to enter into an agreement
memorializing their resolution. However, the Board
emphasizes that nothing in the opinion, order, and certificate
permits Champaign to contract away the requirement that it
comply with the conditions in the certificate. Consequently,
the Board finds that UNUs application for rehearing on this
issue should be d.erded.

It is, therefore,

_48m

ORDERED, That, as set forth in Finding (13), Champaign's motion to strike is
m00t, It ios further,

ORDERED, That the applications for rehearing filed by the ^ounty,t'Townshaps
and. UNU are granted only to the extent set forth in Findings (17) and (43), and in all
other respects they are denied. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon each p" of
record and any other interested perstsris of record.

THE OHIO POWER SI'TIN^ BOARD

-7-

Public I

toe,

bavx Goodman. Board Member
ara.d. Director of the Obi®
Development Services Agency

(Ti dore ysIoTBoard Mernber
and Director of the
Ohio Department of Health

A ^0'v c
T.^^^id ^ °els, Board Member

' and Director of the OWo

CY^airman
ission of Ohio

9^

J^.rr^^s ^f^ ^ Oard l^'.^b^^
and. Director of the Ohio
L7epartinent of Natural Resources

Scott Nally, ard Membb^x
and Director of the Ohio
Environmental Protection Agency

Jeffrey J. Uckal.c, Board Member
and Public Member

Department of Agriculture

JIT/MWC/^

Entered in the Journal

0 2013

Barcy F. McNeal
Secretary
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A! t-anera! ISi and scopa of discovery, ON ADC 51901 W 1-1 6

I.ialdvdn's O.hloAdmi.n.ist.raIiv-e Code A.n,1.oIated

490.1. Public I;rtili.tiers C'ona.nrission. (12el`s & A.nnos)

Cb.apt:er 4901-1. Pa°a€;tic.: B€:fore the Conimissiori (Rc;fs ,&.Anrxos)

OAC 49o1-1-i6

4901-1-16 General provisions and scope of discovery

curri'.r3 tY1cS,x>

(A) The purpose of rules 4901-1-16 to 4901-1 2•1 of tlie Adrni:rdstrative^ Code is to encourage the prompt and expeditious use
of prehearing discovery in order to facilitate thorough and adequate preparation for participation in commission proceedings.
These rules are also intended to minimize commission intervention in the discovery process.

(B) Except as otherwise provided in paragraphs (G) and (I) of this rule, any party to a commission proceeding may obtain

discovery of any matter, not privileged, which is relevant to the subject matter of the proceeding. It is not a ground for objection
that the information sought would be inadmissible at the hearing, if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence. Discovery may be obtained through interrogatories, requests for the production

of documents and things or permission to enter upon land or other property, depositions, and requests for admission. The
frequency of using these discovery methods is not limited unless the commission orders otherwise under mle 490I - I. -24 of
the <'k-dministrative CCode.

(C) Any party may, through interrogatories, require any other party to identify each expert witness expected to testify at the

hearing and to state the subject matter on which the expert is expected to testify. Thereafter, any party may discover from

the expert or other party facts or data known or opinions held by the expert which are relevant to the stated subject matter. A

party who has retained or specially employed an expert may, with the approval of the commission, require the party conducting

discovery to pay the expert a reasonable fee for the time spent responding to discovery requests.

(D) Discovery responses which are complete when made need not be supplemented with subsequently acquired information
except in the following situations:

(1) The response identified each expert witness expected to testify at the hearing or stated the subject matter upon which

each expert was expected to testify.

(2) The responding party later leamed that the response was incorrect or otherwise materially deficient.

(3) The response indicated that the information sought was unknown or nonexistent and such information subsequently
became known or existent.

(4) An order of the commission or agreement of the parties provides for the supplementation of responses.

(5) Requests for the supplementation of responses are submitted prior to the commencement of the hearing.

...^^^^^^ ......... . .......... _..^.... ...... ^ .^.._,.^,,.__.^^....-.-
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(6) The response addressed the identity and location of persons having knowledge of discoverable matters.

(E) The supplementation of responses required under paragraphs (D) (1) to (D) (3) and (D) (6) of this rule shall be provided

within five business days of discovery of the new information.

(F) Nothing in rules 4901-1-16 to 4:901 1 24 of i:he .A€i.nnin:%st.rat:zve. Code precludes parties from conducting informal discovery

by mutually agreeable methods or by stipulation.

(G) A discovery request under rules 4901. 1. 19 to 11,901.- t. ZL of t4ie A{:^rnir:,:ist:z'ative Uxie may not seek information from any

party which is available in prefiled testimony, prehearing data submissions, or other documents which that party has filed with

the commission in the pending proceeding. Before serving any discovery request, a party must first make a reasonable effort

to determine whether the information sought is available from such sources.

(H) For purposes of rules 4901-1-16 to 490:1 1. 21 of the Administrative Code, the tenn "party" includes any person who has

filed a motion to intervene which is pending at the time a discovery request or motion is to be served or filed.

(n Rules 4901-1-16 to 490:1-1. 24 ol.'tlie Adm:f.n.i.st.rat:ive Code do not apply to the commission staff.

Credits
HISTORY: 2006-07 OMR pam. #10 (A), eff. 5-7-07; 2000-2001 OMR 1770 (A), eff. 4-20-01; 1980-81 OMR 439 (E), eff.

3-1-81; 1980-81 OMR 439 ('fT 4901-1-03), eff. 3-1-81; prior rule 1.16

RC 119.032 rule review date(s): 9-30-10; 2-20-07; 9-30-05; 1-31-01

Notes of I..)ecisions (5)

Rules are complete through November 3, 2013; Appendices are current to February 28, 2010

©2013 Thomson Reuters

4901-1-16, OH ADC 4901-1-16
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I.3a1cl.Nv.i.n's Ohio.Acl.min.istrati.ve Cc.x& Annotated

49c>6 Po^ve;r Siting B{a::^.rc3 (Re:fs &.A.n.n(x;)

Cba.}>ter 49o6-'?. Rules of- Pvoccec1i €ig> (Refs & An-aoc;)

OAC 49o6-7-07

49o6-7-07 Discovery

Currentness

(A) Scope of discovery.

(1) The purpose of this rule is to encourage the prompt and expeditious use of prehearing discovery in order to facilitate
thorough and adequate preparation for participation in board proceedings.

(2) Except as otherwise provided in paragraph (A) (7) of this rule, any party to a board proceeding may obtain discovery of

any matter, not privileged, which is relevant to the subject matter of that proceeding. It is not grounds for objection that the

information sought would be inadmissible at the hearing, if the information sought appears reasonably calculated to lead

to the discovery of admissible evidence. Discovery may be obtained through interrogatories, requests for the production

of documents and things or permission to enter upon land or other property, depositions and requests for admission. The

frequency of using these discovery methods is not limited unless the board orders otherwise under paragraph (H) of this

rule.

(3) Any party may, through interrogatories, require any other party to identify each expert witness expected to testify at

the hearing and to state the subject matter on which the expert is expected to testify. Thereafter, any party may discovery

from the expert or other party facts or data known or opinions held by the expert which are relevant to the stated subject

matter. A party who has retained or specially employed an expert may, with the approval of the board, require the party

conducting discovery to pay the expert a reasonable fee for the time spent responding to discovery requests.

(4) Discovery responses which are complete when made need not be supplemented with subsequently acquired information
unless:

(a) The response fully identified each expert witness expected to testify at the hearing and stated the subject matter

upon which each expert was expected to testify.

(b) The responding party later leamed that the response was incorrect or otherwise materially deficient.

(c) The response indicated that the information sought was unknown or nonexistent and such information subsequently

became known or existent.

(d) An order of the board or agreement of the parties provides for the supplementation of responses.

PAA. ^ . ,^ UNU Appx. 000184
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(e) Requests for the supplementation of responses are submitted prior to the commencement of the hearing.

(5) The supplementation of responses required under paragraph (A) (4) of this rule and requests for supplementation of
responses submitted pursuant to paragraph (A) (4) (e) of this rule shall be provided within five business days of discovery
of the new information.

(6) Nothing in this rule precludes parties from conducting informal discovery by mutually agreeable methods or by
stipulation.

(7) A discovery request under this rule may not seek information from any party which is available in prefiled testimony,

prehearing data submissions, or other documents which that party has filed with the board in the pending proceeding.

Before serving any discovery request, a party must first make a reasonable effort to determine whether the information
sought is available from such sources.

(8) For purposes of this rule, the term "party" includes any person who has filed a notice or petition to intervene which is
pending at the time a discovery request or motion is to be served or filed.

(9) The staff shall be deemed a "party" under this rule for purposes of conducting discovery, but no party shall conduct
discovery against the staff.

(10) Discovery may not be used to harass or delay existing procedural schedules.

(B) Time period for discovery.

(1) Discovery may begin immediately after an application is filed or a proceeding is commenced and should be completed
as expeditiously as possible. Unless otherwise ordered for good cause shown, discovery must be completed prior to the
commencement of the hearing.

(2) The board or the administrative law judge may shorten or extend the time period for discovery upon their own motion
or upon motion of any party for good cause shown.

(C) Filing and service of discovery requests and responses.

Except as otherwise provided in paragraphs (H) and (I) of this rule and unless otherwise ordered for good cause shown, discovery

requests shall be served upon the party from whom discovery is sought and filed with the board. Upon a showing of good cause,

the board or the administrative law judge may determine that the responding party may recover the reasonable cost of providing

copies from the party making the request. For purposes of this rule the term "response" includes written responses or objections

to interrogatories, requests for the production of documents or tangible things, requests for permission to enter upon land or
other property, and requests for admission.

^.wv. ..........^..^.^
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(D) Interrogatories.

(1) Any party may serve upon any other party written interrogatories, to be answered by the party served. If the party

served is a corporation, partnership, association, govemment agency, or municipal corporation, it shall designate one or

more of its officers, agents, or employees to answer the interrogatories, who shall furnish such information as is available

to the party. Each interrogatory shall be answered separately and fully, in writing and under oath, unless it is objected

to, in which case the reason for the objection shall be stated in lieu of an answer. The answers shall be signed by the

person making them, and the objections shall be signed by the attorney or other person making them. The party upon

whom the interrogatories have been served shall serve a copy of the answers or objections upon the party submitting the

interrogatories and all other parties within twenty days after the service thereof, or within such shorter or longer time as the

board or the administrative law judge may allow. The party submitting the interrogatories may move for an order under

paragraph (I) of this rule with respect to any objection or other failure to answer an interrogatory.

(2) Subject to the scope of discovery set forth in paragraph (A) of this rule, interrogatories may elicit facts, data, or other

information known or readily available to the party upon whom the interrogatories are served. An interrogatory which is

otherwise proper is not objectionable merely because it calls for an opinion, contention, or legal conclusion, but the board

or the administrative law judge may direct that such interrogatory need not be answered until certain designated discovery

has been completed, or until some other designated time. The answers to interrogatories may be used to the extent permitted

by the rules of evidence, but such answers are not conclusive and may be rebutted or explained by other evidence.

(3) Where the answer to an interrogatory may be derived or ascertained from public documents on file in this state, or from

documents which the party served with the interrogatory has fumished to the party submitting the interrogatory within the

preceding twelve months, it is a sufficient answer to such interrogatory to specify the title of the document, the location

of the document or the circumstances under which it was fumished to the party submitting the interrogatory, and the page

or pages from which the answer may be derived or ascertained.

(4) Where the answer to an interrogatory may be derived or ascertained from the business records of the party upon whom

the interrogatory has been served or from an examination, audit, or inspection of such records, and the burden of deriving

the answer is substantially the same for the party submitting the interrogatory as for the party served, it is a sufficient

answer to such interrogatory to specify the records from which the answer may be derived or ascertained and to afford the

party submitting the interrogatory a reasonable opportunity to examine, audit, or inspect such records.

(E) Depositions.

(1) Any party to a board proceeding may take the testimony of any other party or person, other than a member of the board

staff, by deposition upon oral examination with respect to any matter within the scope of discovery set forth in paragraph

(A) of this rule. The attendance of witnesses and production of documents may be compelled by subpoena as provided

in nile 18U6 7 08 of the A€:(nnhAstrativr: Code.

(2) Any party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing

to the deponent, to all parties, and to the board. The notice shall state the time and place for taking the deposition and the

name and address of each person to be examined, if known, or if the name is not known, a general description sufficient

^..^.w.^.. ._.^. ^.^..^.^.......m.... .^...^.^.._.._^....^..^...^...__
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for identification. If a subpoena duces tecum is to be served upon the person to be examined, a designation of the materials

to be produced thereunder shall be attached to or included in the notice.

(3) If any party shows that he or she was unable with the exercise of due diligence to obtain counsel to represent him or

her at the taking of a deposition, the deposition may not be used against such party.

(4) The board or the administrative law judge may, upon motion, order that a deposition be recorded by other than

stenographic means, in which case the order shall designate the manner of recording the deposition, and may include

provisions to assure that the recorded testimony will be accurate and trustworthy. If such an order is made, any party may

arrange to have a stenographic transcription made at his or her own expense.

(5) A party may, in the notice and in a subpoena, name a corporation, partnership, association, government agency, or

municipal corporation and designate with reasonable particularity the matters on which examination is requested. The

organization so named shall choose one or more of its officers, agents, employees, or other persons duly authorized to

testify on its behalf, and shall set forth, for each person designated, the matters on which he or she will testify. The persons

so designated shall testify as to matters known or reasonably available to the organization.

(6) Depositions may be taken before any person authorized to administer oaths under the laws of the jurisdiction in which

the deposition is taken, or before any person appointed by the board or the administrative law judge. Unless all of the

parties expressly agree otherwise, no deposition shall be taken before any person who is a relative, employee, or attomey

of any party, or a relative or employee of such attomey.

(7) The person before whom the deposition is to be taken shall put the witness on oath or affirmation, and shall personally,

or by someone acting under his or her direction and in his or her presence, record the testimony of the witness. Examination

and cross-examination may proceed as permitted in board hearings. The testimony shall be recorded stenographically or

by any other means ordered under paragraph (E) (4) of this rule. If requested by any of the parties, the testimony shall be

transcribed at the expense of the party making the request.

(8) All objections made at the time of the examination to the qualifications of the officer taking the deposition, or to the

manner of taking it, or to the evidence presented, or to the conduct of any party, and any other objection to the proceedings

shall be noted by the officer upon the deposition. Evidence objected to shall be taken subject to the objections. In lieu of

participating in the oral examination, parties may serve written questions in a sealed envelope upon the party taking the

deposition, who shall transmit them to the officer, who in turn shall propound them to the witness and record the answers

verbatim.

(9) At any time during the taking of a deposition, the board or the administrative law judge may, upon motion of any

party or the deponent and upon a showing that the examination is being conducted in bad faith or in such a manner as to

unreasonably annoy, embarrass, or oppress the deponent or party, order the person conducting the examination to cease

taking the deposition, or may limit the scope and manner of taking the deposition as provided in paragraph (H) of this rule.

Upon demand of the objecting party or deponent, the taking of the depositions shall be suspended for the time necessary

to make a motion for such an order.

..^. .... .. .... ... ...... ............ ...... ....,... .. ,,,,,,
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(10) If and when the testimony is fully transcribed, the deposition shall be submitted to the witness for examination and

shall be read to or by him or her, unless such examination and reading are expressly waived by the witness and the parties.

Any changes in form or substance which the witness desires to make shall be entered upon the deposition by the officer

with a statement of the reasons given by the witness for making the changes. The deposition shall then be signed by the

witness unless the signing is expressly waived by the parties or the witness is ill or cannot be found or refuses to sign.

If the deposition is not signed by the witness within ten days after its submission to him or her, the officer shall sign it

and state on the record the fact of the waiver or the illness or absence of the witness, or the fact of the refusal to sign

together with the reason, if any, given for such refusal. The deposition may then be used as fully as though signed, unless

the administrative law judge upon motion to suppress, holds that the reasons given for the refusal to sign require rejection

of the deposition in whole or in part.

(11) The officer shall certify on the deposition that the witness was duly swom by him or her and that the deposition is a

true record of the testimony given by the witness. Upon payment of reasonable charges therefor, the officer shall furnish

a copy of the deposition to any party or to the deponent.

(12) Documents and things produced for inspection during the examination of the witness shall, upon request of any party,

be marked for identification and annexed to the deposition, except that:

(a) The person producing the materials may substitute copies to be marked for identification, if all parties are afforded

a fair opportunity to verify the copies by comparison with the originals.

(b) If the person producing the materials requests their return, the officer shall mark them, give each party an

opportunity to inspect and copy them, and return them to the person producing them, and the materials may then be

used in the same manner as if annexed to deposition.

(13) Depositions may be used in board hearings to the same extent permitted in civil actions in courts of record. Unless

otherwise ordered for good cause shown, any depositions to be used as evidence must be filed with the board at least three

days prior to the commencement of the hearing.

(14) The notice to a party deponent may be accompanied by a request made in compliance with paragraph (F) of this rule

for the production of documents or tangible things at the taking of the deposition.

(F) Production of documents and things, entry upon land or other property.

(1) Subject to the scope of discovery set forth in paragraph (A) of this rule, any party may serve upon any other party

a written request to:

(a) Produce and permit the party making the request, or someone acting on his or her behalf, to inspect and copy any

designated documents, including writings, drawings, graphs, charts, photographs, or data compilations, which are in

the possession, custody, or control of the party upon whom the request is served..
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(b) Produce for inspection, copying, sampling, or testing any tangible things which are in the possession, control, or

custody of the party upon whom the request is served.

(c) Permit entry upon designated land or other property for the purpose of inspecting, measuring, surveying,

photographing, testing, or sampling the property or any designated object or operation thereon.

(2) The request shall set forth the items to be inspected either by individual item or by category, and shall describe each

category with reasonable particularity. The request shall also specify a reasonable time, place, and manner for conducting

the inspection and performing the related acts.

(3) The party upon whom the request is served shall serve a written response within twenty days after the service of the

request, or within such shorter or longer time as the board or the administrative law judge may allow. The response shall

state, with respect to each item or category, that the inspection and related activities will be permitted as requested, unless

the request is objected to, in which case the reason for the objection shall be stated. If an objection is made to part of an

item or category, that part shall be specified. The party submitting the request may move for an order under paragraph

(I) of this rule with respect to any objection or other failure to respond to a request or any part thereof, or any failure to

permit inspection as requested.

(4) Where a request calls for the production of a public document on file in this state. or a document which the party upon

whom the request is served has furnished to the party submitting the request within the preceding twelve months, it is a

sufficient response to such request to specify the location of the document or the circumstances under which the document

was furnished to the party submitting the request.

(G) Request for admission.

(1) Any party may serve upon any other party a written request for the admission, for purposes of the pending proceeding

only, of the truth of any specific matter within the scope of discovery set forth in paragraph (A) of this rule, including the

genuineness of any documents described in the request. Copies of any such documents shall be served with the request

unless they are or have been otherwise furnished for inspection or copying.

(2) Each matter for which an admission is requested shall be separately set forth. The matter is admitted unless, within

twenty days after the service of the request, or within such shorter or longer time as the board or the administrative law

judge may allow, the party to whom the request is directed serves upon the party requesting the admission a written answer

or objection, signed by the party or by his or her attomey. If an objection is made, the reasons therefor shall be stated.

The answer shall specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully

make an admission or denial. A denial shall fairly meet the substance of the requested admission, and when good faith

requires that a party qualify his or her answer or deny only part of the matter of which an admission is requested, the

party shall specify that portion which is true and qualify or deny the remainder. An answering party may not give lack

of information as a reason for failure to admit or deny a matter unless the party states that he or she has made reasonable

inquiry and that information known or readily obtaiaaable is insufficient to enable him or her to make an admission or

denial. A party who considers the truth of a matter of which an admission has been requested to be a genuine issue for

the hearing may not, on that basis alone, object to the request, but may deny that matter or set forth the reasons why an

admission or denial cannot be made.
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(3) Any party who has requested an admission may move for an order under paragraph (I) of this rule with respect to any

answer or objection. Unless it appears that an objection is justified, the board or the administrative law judge shall order
that an answer be served. If an answer fails to comply with the requirements of this rule, the board or the administrative

law judge may:

(a) Order that the matter be admitted for purposes of the pending proceeding.

(b) Order that an amended answer be served.

(c) Determine that final disposition of the matter should be deferred until a prehearing conference or some other

designated time prior to the commencement of the hearing.

(4) Unless otherwise ordered by the board or the administrative law judge, any matter admitted under this rule is

conclusively established against the party making the admission, but such admission may be rebutted by evidence offered

by any other party. An admission under this rule is an admission for the purposes of the pending proceeding only and may

not be used for any other purposes.

(H) Motions for protective orders.

(1) Upon motion of any party or person from whom discovery is sought, the board or the administrative law judge may

issue any order which is necessary to protect a party or person from annoyance, embarrassment, oppression, or undue

burden or expense. Such a protective order may provide that:

(a) Discovery not be had.

(b) Discovery may be had only on specified terms and conditions.

(c) Discovery may be had only by a method of discovery other than that selected by the party seeldng discovery.

(d) Certain matters not be inquired into.

(e) The scope of discovery be limited to certain matters.

(f) Discovery be conducted with no one present except persons designated by the board or the administrative law

judge.

(g) A trade secret or other confidential research, development, commercial, or other information not be disclosed or

be disclosed only in a designated way;.
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(h) Information acquired through discovery be used only for purposes of the pending proceeding, or that such

information be disclosed only to designated persons or classes of persons.

(2) No motion for a protective order shall be filed under this rule until the person or party seeking the order has exhausted

all other reasonable means of resolving any differences with the party seeking discovery. A motion for a protective order

shall be accompanied by:

(a) A memorandum in support, setting forth the specific basis of the motion and citations to any authorities relied upon.

(b) Copies of any specific discovery request which are the subject of the request for a protective order.

(c) An affidavit of counsel, or of the person seeking a protective order if such person is not represented by counsel,

setting forth the efforts which have been made to resolve any differences with the party seeking discovery.

(3) If a request for a protective order is denied in whole or in part, the board or the administrative law judge may require

that the party or person seeking the order provide or permit discovery on such terms and conditions as are just.

(4) Upon motion of any party or person filing a document with the board's docketing division relative to a case before the

board, the board or the administrative law judge assigned to the case may issue any order which is necessary to protect

the confidentiality of information contained in the document, to the extent that state or federal law prohibits release of

the information, including where it is determined that both of the following criteria are met: The information is deemed

by the board or administrative law judge assigned to the case to constitute a trade secret under Ohio law, and where non-

disclosure of the information is not inconsistent with the purpose of Title 49 of the Revised Code. Any order issued under

this paragraph shall minimize the amount of information protected from public disclosure. The following requirements

apply to a motion filed under this paragraph.

(a) All documents submitted pursuant to paragraph (H) of this rule should be filed with only such information redacted

as is essential to prevent disclosure of the allegedly confidential information. Such redacted documents should be

filed with the otherwise required number of copies for inclusion in the public case file.

(b) Three unredacted copies of the allegedly confidential information shall be filed under seal, along with a motion

for protection of the information, with the chief of the docketing division, or the chiefs designee. Each page of the

allegedly confidential material filed under seal must be marked as "Confidential," "Proprietary", or "Trade Secret".

(c) The motion for protection of allegedly confidential information shall be accompanied by a memorandum in support

setting forth the specific basis of the motion, including a detailed discussion of the need for protection from disclosure,

and citations of any authorities relied upon. The motion and memorandum in support shall be made part of the public

record of the proceeding.

. .......... ................... ........ .._
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(5) Pending a ruling on a motion filed in accordance with paragraph (H) of this rule, the information filed under seal

will not be included in the public record of the proceeding or disclosed to the public until otherwise ordered or released

pursuant to this rule. The board and its employees will undertake reasonable efforts to maintain the confidentiality of the

information pending a ruling on the motion. A document or portion of a document filed with the docketing division that is

marked "Confidential", "Proprietary", "Trade Secret", or with any other such marking, will not be afforded confidential

treatment and protected from disclosure unless it is filed in accordance with paragraph (H) of this rule.

(6) Unless otherwise ordered, any order prohibiting public disclosure pursuant to paragraph (E) (4) of this rule shall

automatically expire eighteen months after the date of its issuance, and such information may then be included in the public

record of the proceeding. A party wishing to extend a protective order beyond eighteen months shall file an appropriate

motion and shall include a detailed discussion of the need for continued protection from disclosure.

(1) Motions to compel discovery.

(1) Any party, upon reasonable notice to all other parties and any persons affected thereby, may move for an order

compelling discovery, with respect to:

(a) Any failure of a party to answer an interrogatory served under paragraph (D) of this rule.

(b) Any failure of a party to produce a document or tangible thing or permit entry upon land or other property as

requested under paragraph (F) of this rule.

(c) Any failure of a deponent to appear or to answer a question propounded under paragraph (E) of this rule.

(d) Any other failure to answer or respond to a discovery request made under paragraphs (D) to (G) of this rule.

(2) For purposes of this rule, an evasive or incomplete answer shall be treated as a failure to answer.

(3) No motion to compel discovery shall be filed under this rule until the party seeking discovery has exhausted all other

reasonable means of resolving any differences with the party or person from whom discovery is sought. A motion to

compel discovery shall be accompanied by:

(a) A memorandum in support, setting forth:

(i) The specific basis of the motion, and citations of any authorities relied upon.

(ii) A brief explanation of how the information sought is relevant to the pending proceeding.

(iii) Responses to any objections raised by the party or person from whom discovery is sought.

^ _,^..^.._. ___..^ .. ^.^....._.. .....^.^.___.. _ .._..^. ^. _
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(b) Copies of any specific discovery requests which are the subject of the motion to compel, and copies of any

responses or objections thereto.

(c) An affidavit of counsel, or of the party seeking to compel discovery if such party is not represented by counsel,

setting forth the efforts which have been made to resolve any differences with the party or person from whom

discovery is sought.

(4) The board or the administrative law judge may grant or deny the motion in whole or in part. If the motion is denied

in whole or in part, the board or the administrative law judge may issue such protective order as would be appropriate

under paragraph (H) of this rule.

(5) Any order of the administrative law judge granting a motion to compel discovery in whole or in part may be appealed

to the board in accordance with rtite 4906- 7-15 of the Administrative Code. If no application for review is filed within the

time limit set forth in that rule, the order of the administrative law judge becomes the order of the board.

(6) If any party or person disobeys an order of the board compelling discovery, the board may:

(a) Seek appropriate judicial relief against the disobedient person or party under sectiori 4903.04 of the Revised Code.

(b) Prohibit the disobedient party from further participation in the pending proceeding.

(c) Prohibit the disobedient party from supporting or opposing designated claims or defenses, or from introducing

evidence or conducting cross-examination on designated matters.

(d) Dismiss the pending proceeding if such proceeding was initiated by an application or petition, unless such a

dismissal would unjustly prejudice any other party.

(e) Take such other action as the board considers appropriate.
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49o6-7-08 Subpoenas

Currentness

(A) The board, any board member empowered to vote, or the administrative law judge assigned to a case may issue subpoenas,

upon their own motion or upon motion of any party or the staff. A subpoena shall command the person to whom it is directed to

attend and give testimony at the time and place specified therein. A subpoena may also command such a person to produce the

books, papers, documents, or other tangible things described therein. A copy of the motion for a subpoena and the subpoena

itself should be submitted to the board, any board member entitled to vote, or the administrative law judge assigned to the case

for signature of the subpoena. A copy of the motion for a subpoena and a copy of the signed subpoena shall be docketed and

served upon the parties of the case.

(B) Arranging for service of a signed subpoena is the responsibility of the requesting person. A subpoena may be served by

a sheriff, deputy sheriff, or any other person who is not less than eighteen years of age. Service of a subpoena upon a person

named therein shall be made by delivering a copy to such person, or by reading it to him or her in person, or by leaving a copy at

his or her place of work or residence. A subpoena may be served at any place within this state. The person serving the subpoena

shall file a return thereof with the docketing division.

(C) The board or the administrative law judge may, upon their own motion or upon motion of any party, quash a subpoena if

it is unreasonable or oppressive, or condition the denial of such a motion upon the advancement by the party on whose behalf

the subpoena was issued of the reasonable costs of producing the books, papers, documents, or other tangible things described

therein.

(D) A subpoena may require a person, other than a member of the board staff, to attend and give testimony at a deposition, and to

produce designated books, papers, documents, or other tangible things within the scope of discovery set forth in paragraph (A)

of rule 4906-7-07 of the Adrn:inistrat.ive Cfxle. Such a subpoena is subject to the provisions of paragraph (i-1) of riite 4906 7-07

o't dif= Adniiraistrative. Code as well as paragraph (C) of this rule.

(E) Unless otherwise ordered for good cause shown, all motions for subpoenas requiring the attendance of witnesses at a hearing

must be filed with the board no later than five days prior to the commencement of the hearing.

(F) Any persons subpoenaed to appear at a board hearing, other than a party or an officer, agent, or employee of a party, shall
receive the same witness fees and mileage expenses provided in civil actions in courts of record. For purposes of this paragraph,

the term "employee" includes consultants and other persons retained or specially employed by a party for purposes of the

proceeding. If the witness is subpoenaed at the request of one or more parties, the witness fees and mileage expenses shall be
paid by such party or parties. If the witness is subpoenaed upon motion of the board, any board member entitled to vote, or the

administrative law judge, the witness fees and mileage expenses shall be paid by the state, in accordance with section 4903.05

of the .(cevised t;::ode. Unless otherwise ordered, an application for a subpoena requiring the attendance of a witness at a hearing

shall be accompanied by a deposit sufficient to cover the required witness fees and mileage expenses for one day's attendance.
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The deposit shall be tendered to the fiscal officer of the board, who shall retain it until the hearing is completed, at which time

the officer shall pay the witness the necessary fees and expenses, and shall either charge the party making the deposit for any

deficiency or refund to such party any surplus remaining from the deposit.

(G) If any person fails to obey a subpoena issued by the board, any board member entitled to vote or an administrative law

judge, the board may seek appropriate judicial relief against such person under sec:.tioo. 4903.02 or 490:3,04 of die .li.evi.sec:t Code.

(H) A sample subpoena is provided in the appendix to this rule.
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49o6-7-17 Decision by the board

Currentness

(A) Within a reasonable time after the conclusion of the hearing, service of the report of the administrative law judge, if any,

and the filing of any exceptions and replies to the exceptions, the board shall issue a final decision based only on the record,

including such additional evidence as it shall order admitted.

(1) The board may determine that the location of all or part of the proposed facility should be modified.

(a) If it so finds, it may condition its certificate upon such modifications.

(b) Persons and municipal corporations shall be given reasonable notice thereof, in accordance with the provisions

of paragraph (A) (3) of this rule.

(2) Specific citation in Chapters 4906-13, 4906-15, and 4906-17 of the Administrative Code with regard to a certificate

application complying with building codes and boiler pressure piping, and elevator inspections and evaluations conducted

by a statutorily empowered state agency, shall not be deemed to prohibit the board from issuing a certificate conditioned

upon an applicant complying with other state or local statutes, ordinances, and regulations which are designed to protect

the public health, welfare, and safety.

(3) The decision of the board shall be entered on the board joumal and into the record of the hearing. Copies of the decision

or order shall be served on all attorneys of record and all unrepresented parties in the proceedings by ordinary mail.

(B) In its deliberations, the board may order the parties to submit briefs on such issues as it addresses to the parties within such

time limits as the board shall prescribe. The board may also schedule oral arguments before it.

(C) Applications for reopening a proceeding after final submission but before a final order has been issued shall be by petition,

and shall set forth specifically the grounds upon which such application is based. If such application is to reopen the proceeding

for further evidence, the nature and purpose of such evidence must be briefly stated, including a statement why such evidence

was not available at the time of hearing, and the evidence must not be merely cumulative.

(D) Any party or any affected person, firm, or corporation may file an application for rehearing, within thirty days after the
issuance of a board order, in the manner and form and circumstances set forth in s€:Yct.imr 49E13.10 of the Revised Code. An
application for rehearing must set forth the specific ground or grounds upon which the applicant considers the board order to be
unreasonable or unlawful. An application for rehearing must be accompanied by a memorandum in support, which sets forth
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an explanation of the basis for each ground for rehearing identified in the application for rehearing and which shall be filed

no later than the application for rehearing.

(E) Any party may file a memorandum contra within ten days after the filing of an application for rehearing.

(F) As provided in sectioat 4903.10 of the Revised Code, all applications for rehearing must be submitted within thirty days

after an order has been journalized by the secretary of the board.

(G) A party or any affected person, firm, or corporation may only file one application for rehearing to a board order within

thirty days following the entry of the order upon the joumal of the board.

(H) An application for rehearing filed under sectaon 4903.10 of ihe Revised Code, or a memorandum contra an application for

rehearing filed pursuant to this rule may not be delivered via facsimile transmission.

(I) The board, the chairman of the board, or the administrative law judge may issue an order granting rehearing for the purpose

of affording the board more time to consider the issues raised in an application for rehearing.
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49o6-17-08 Social and ecological data

Currentne::;.s

(A) Health and safety.

(1) Demographic. The applicant shall provide existing and ten-year projected population estimates for communities within
five miles of the proposed project area site(s).

(2) Noise. The applicant shall:

(a) Describe the construction noise levels expected at the nearest property boundary. The description shall address:

(i) Dynamiting activities.

(ii) Operation of earth moving equipment.

(iii) Driving of piles.

(iv) Erection of structures.

(v) Truck traffic.

(vi) Installation of equipment.

(b) For each turbine, evaluate and describe the operational noise levels expected at the property boundary closest to

that turbine, under both day and nighttime conditions. Evaluate and describe the cumulative operational noise levels

for the wind facility at each property boundary for each property adjacent to the project area, under both day and

nighttime operations. The applicant shall use generally accepted computer modeling software (developed for wind

turbine noise measurement) or similar wind turbine noise methodology, including consideration of broadband, tonal,
and low-frequency noise levels.

(c) Indicate the location of any noise-sensitive areas within one mile of the proposed facility.

< #i .. ..... .......,-. t^^;ii <.I ^.^.:... ...........-...._.,^.._^..___.
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(d) Describe equipment and procedures to mitigate the effects of noise emissions from the proposed facility during
construction and operation.

(3) Water. The applicant shall estimate the impact to public and private water supplies due to construction and operation
of the proposed facility.

(4) Ice throw. The applicant shall evaluate and describe the potential impact from ice throw at the nearest property

boundary, including its plans to minimize potential impacts if warranted.

(5) Blade shear. The applicant shall evaluate and describe the potential impact from blade shear at the nearest property

boundary, including its plans to mininiize potential impacts if warranted.

(6) Shadow flicker. The applicant shall evaluate and describe the potential impact from shadow flicker at adjacent

residential structures and primary roads, including its plans to minimize potential impacts if warranted.

(B) Ecological impact.

(1) Project area site information. The applicant shall:

(a) Provide a map of 1:24,000 scale containing a half-mile radius from the proposed facility, showing the following:

(i) The proposed project area boundary.

(ii) Undeveloped or abandoned land such as wood lots, wetlands, or vacant fields.

(iii) Recreational areas, parks, wildlife areas, nature preserves, and other conservation areas.

(b) Provide the results of a survey of the vegetation within the facility boundary and within a quarter-mile distance
from the facility boundary.

(c) Provide the results of a survey of the animal life within the facility boundary and within a quarter-mile distance
from the facility boundary.

(d) Provide a summary of any studies which have been made by or for the applicant addressing the ecological impact
of the proposed facility.

UNU Appx. 000200. . 4..'^.4. ,.



4906-17-138 Sacial and ecoiogical c!a€a, OH 01 4: 06-17-08

(e) Provide a list of major species from the surveys of biota. "Major species" are those which are of commercial or

recreational value, or species designated as endangered or threatened in accordance with the United States and Ohio
threatened and endangered species lists.

(2) Construction. The applicant shall:

(a) Estimate the impact of construction on the areas shown in response to paragraph (B) (1) (a) of this rule.

(b) Estimate the impact of construction on the major species listed under paragraph (B) (1) (e) of this rule.

(c) Describe the procedures to be utilized to avoid, minimize, and mitigate both the short- and long-term impacts
due to construction.

(3) Operation. The applicant shall:

(a) Estimate the impact of operation on the areas shown in response to paragraph (B) (1) (a) of this rule.

(b) Estimate the impact of operation on the major species listed under paragraph (B) (1) (e) of this rule.

(c) Describe the procedures to be utilized to avoid, minimize, and mitigate both the short- and long-term impacts
of operation.

(d) Describe any plans for post-construction monitoring of wildlife impacts.

(C) Economics, land use and community development.

(1) Land uses. The applicant shall:

(a) Provide a map of 1:24,000 scale indicating general land uses, depicted as areas on the map, within a five-mile radius
of the facility, including such uses as residential and urban, manufacturing and commercial, mining, recreational,
transport, utilities, water and wetlands, forest and woodland, and pasture and cropland.

(b) Provide the number of residential structures within one thousand feet of the boundary of the proposed facility,

and identify all residential structures for which the nearest edge of the structure is within one hundred feet of the
boundary of the proposed facility.

(c) Describe proposed locations for wind turbine structures in relation to property lines and habitable residential
structures, consistent with no less than the following minimum requirements:

--- - - -----------
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(i) The distance from a wind turbine base to the property line of the wind farm property shall be at least one

and one-tenth times the total height of the turbine structure as measured from its tower's base (excluding the
subsurface foundation) to the tip of its highest blade.

(ii) The wind turbine shall be at least seven hundred fifty feet in horizontal distance from the tip of the turbine's
nearest blade at ninety degrees to the exterior of the nearest habitable residential structure, if any, located on
adjacent property at the time of the certification application.

(iii) Minimum setbacks may be waived in the event that all owners of property adjacent to the turbine agree to
such waiver, pursuant to rul.c. 4906 J. 03 of C.he Aumir4st.rativ{a Code.

(d) Estimate the impact of the proposed facility on the above land uses within a one-mile radius.

(e) Identify structures that will be removed or relocated.

(f) Describe formally adopted plans for future use of the site and surrounding lands for anything other than the
proposed facility.

(g) Describe the applicant's plans for concurrent or secondary uses of the project area.

(2) Economics. The applicant shall:

(a) Estimate the annual total and present worth of construction and operation payroll.

(b) Estimate the construction and operation employment and estimate the number that will be employed from the
region.

(c) Estimate the increase in county, township, city, and school district tax revenue accruing from the facility.

(d) Estimate the economic impact of the proposed facility on local commercial and industrial activities.

(3) Public services and facilities. The applicant shall describe the probable impact of the construction and operation on
public services and facilities.

(4) Impact on regional development. The applicant shall:

.^Y. .. . [<.,i:,. k..r;, <.z^ N^ ^.,. UNU Appx. 000202
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(a) Describe the impact of the proposed facility on regional development, including housing, commercial and

industrial development, and transportation system development.

(b) Assess the compatibility of the proposed facility and the anticipated resultant regional development with current

regional plans.

(D) Cultural impact.

(1) The applicant shall indicate, on the 1:24,000 map referenced in paragraph (C) (1) (a) of this rule, any registered

landmarks of historic, religious, archaeological, scenic, natural, or other cultural significance within five miles of the

proposed facility.

(2) The applicant shall estimate the impact of the proposed facility on the preservation and continued meaningfulness of

these landmarks and describe plans to mitigate any adverse impact.

(3) Landmarks to be considered for purposes of paragraphs (D) (1) and (D) (2) of this rule are those districts, sites, buildings,
structures, and objects which are recognized by, registered with, or identified as eligible for registration by the national

registry of natural landmarks, the Ohio historical society, or the Ohio department of natural resources.

(4) The applicant shall indicate, on the 1:24,000 map referenced in paragraph (C) (1) (a) of this rule, existing and formally
adopted land and water recreation areas within five miles of the proposed facility.

(5) The applicant shall describe the identified recreational areas within one mile of the proposed project area in terms of

their proximity to population centers, uniqueness, topography, vegetation, hydrology, and wildlife; estimate the impact of
the proposed facility on the identified recreational areas; and describe plans to avoid, minimize, or mitigate any adverse
impact.

(6) The applicant shall describe measures that will be taken to minimize any adverse visual impacts created by the facility,

including, but not limited to, project area location, lighting, and facility coloration. In no event shall these measures conflict

with relevant safety requirements.

(E) Public responsibility. The applicant shall:

(1) Describe the applicant's program for public interaction for the siting, construction, and operation of the proposed
facility, i.e., public information programs.

(2) Describe any insurance or other corporate programs for providing liability compensation for damages to the public
resulting from construction or operation of the proposed facility.

..... ......... _ ^ .............. _.^....^.^,.^. ^. , w... ........... .... M.....^...^......^ ,^.. ..^w.... ^._..... ^.^.
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(3) Evaluate and describe the potential for the facility to interfere with radio and TV reception and, if warranted, describe
measures that will be taken to minimize interference.

(4) Evaluate and describe the potential for the facility to interfere with military radar systems and, if warranted, describe
measures that will be taken to minimize interference.

(5) Evaluate and describe the anticipated impact to roads and bridges associated with construction vehicles and equipment

delivery. Describe measures that will be taken to repair roads and bridges to at least the condition present prior to the
project.

(6) Describe the plan for decommissioning the proposed facility, including a discussion of any financial arrangements
designed to assure the requisite financial resources.

(F) Agricultural district impact. The applicant shall:

(1) Separately identify on a map(s) of 1:24,000 scale all agricultural land and all agricultural district land located within

the proposed project area boundaries, where such land is existing at least sixty days prior to submission of the application.

(2) Provide, for all agricultural land identified under paragraph (F) (1) of this rule, the following:

(a) A quantification of the acreage impacted, and an evaluation of the impact of the construction, operation, and

maintenance of the proposed facility on the following agricultural practices within the proposed facility boundaries:

(i) Field operations (i.e., plowing, planting, cultivating, spraying, harvesting, etc.).

(ii) Irrigation.

(iii) Field drainage systems.

(b) A description of any mitigation procedures to be utilized by the applicant during construction, operation, and
maintenance to reduce impacts to the agricultural land.

(3) Provide, for all agricultural land identified under paragraph (F) (1) of this rule, an evaluation of the impact of the
construction and maintenance of the proposed facility on the viability as agricultural land of any land so identified. The
evaluation shall include impacts to cultivated lands, permanent pasture land, managed woodlots, orchards, nurseries,

livestock and poultry confinement areas, and agriculturally related structures. Changes in land use and changes in methods
of operation made necessary by the proposed facility shall be evaluated.
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Title X..C.IX. .Pu.b.lic Utilities
C'liapter 49o3. Public Utilities Conimi;5sion--Flea:rings (P.t.fs ^.^ Arzracss)

Practice aiitl Procedui-c

R.C. § 4903.o82

4903.082 Rights of discovery

i i,:tri'entnes s

All parties and intervenors shall be granted ample rights of discovery. The present rules of the public utilities commission should

be reviewed regularly by the commission to aid full and reasonable discovery by all parties. Without limiting the commission's

discretion the Rules of Civil Procedure should be used wherever practicable.

CREDIT(S)
(1982 S 378, eff. 1-11-83)

Notes of L^3^.Acasions (3)

R.C. § 4903.082, OH ST § 4903.082
Current through 2013 File 59 of the 130th GA (2013-2014).
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}.lalclw:i.n's 01doReviseci Code Annotated
Title XLI:}x.. Public Utilities

Chapter 4903. Public Utilit.ica.s Co.MMissio3.nm-l.iea.rizIP (Refs & An.rsos)

Appeals

R.C. § 4903•13

4903.13 Reversal of final order; notice of appeal

Currentness

A final order made by the public utilities commission shall be reversed, vacated, or modified by the supreme court on appeal,

if, upon consideration of the record, such court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal, filed with the public utilities
commission by any party to the proceeding before it, against the commission, setting forth the order appealed from and the

errors complained of. The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the.office of the commission at Columbus.
The court may permit any interested party to intervene by cross-appeal.

CREDIT(S)
(1953 H 1, eff. 10-1-53; GC 544, 545)

Notes of Decisions (1.51.)

R.C. § 4903.13, OH ST § 4903.13
Current through 2013 File 59 of the 130th GA (2013-2014).
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.Ea1(i.Nvir:i`s 01do .Revi ec.l Code Annotated

Title X.i..iX. Public Ut:i.l.i d ie=s

Chapter 49o6. Powvr Siting (Refs & 11nrzo5)

Preliminary Provisions

R.C. § 49o6.oi

49o6.at. Definitions

Effective: September 10, 2012

Currentness

As used in Chapter 4906. of the Revised Code:

(A) "Person" means an individual, corporation, business trust, association, estate, trust, or partnership or any officer, board,

commission, department, division, or bureau of the state or a political subdivision of the state, or any other entity.

(B) (1) "Major utility facility" means:

(a) Electric generating plant and associated facilities designed for, or capable of, operation at a capacity of fifty megawatts
or more;

(b) An electric transmission line and associated facilities of a design capacity of one hundred twenty-five kilovolts or more;

(c) A gas pipeline that is greater than five hundred feet in length, and its associated facilities, is more than nine inches in outside
diameter and is designed for transporting gas at a maximum allowable operating pressure in excess of one hundred twenty-
five pounds per square inch.

(2) "Major utility facility" does not include any of the following:

(a) Gas transmission lines over which an agency of the United States has exclusive jurisdiction;

(b) Any solid waste facilities as defined in sect:ion 6123,0 1. of the .te.ew:i:sed Code;

(c) Electric distributing lines and associated facilities as defined by the power siting board;

(d) Any manufacturing facility that creates byproducts that may be used in the generation of electricity as defined by the power
siting board;

.. ..^_._ . .^ ._ __^m..... m...^ __
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(e) Gathering lines, gas gathering pipelines, and processing plant gas stub pipelines as those terms are defined in sect.iort 4905:90

of the Revisec:l. Cc::(e and associated facilities;

(f) Any gas processing plant as defined in section 49(15.3(1 of the T^ev:ised C.ftad{=;

(g) Natural gas liquids finished product pipelines;

(h) Pipelines from a gas processing plant as defined in section 49(35.9(3 oi'the Revised Code to a natural gas liquids fractionation
plant, including a raw natural gas liquids pipeline, or to an interstate or intrastate gas pipeline;

(i) Any natural gas liquids fractionation plant;

(j) A production operation as defined in sc^cti(ar? 1509.01 c^>I't.hc^. Revised r:^oc.it:, including all pipelines upstream of any gathering
lines;

(k) Any compressor stations used by the following:

(i) A gathering line, a gas gathering pipeline, a processing plant gas stub pipeline, or a gas processing plant as those terms are
defined in secti.on,19E)5.9(1 of the.Rev:"tsed Code;

(ii) A natural gas liquids finished product pipeline, a natural gas liquids fractionation plant, or any pipeline upstream of a natural
gas liquids fractionation plant; or

(iii) A production operation as defined in sec::t:is:>n :(;a(l£3,03. t:}i'i.he Revised Code.

(C) "Commence to construct" means any clearing of land, excavation, or other action that would adversely affect the natural

environment of the site or route of a major utility facility, but does not include surveying changes needed for temporary use of

sites or routes for nonutility purposes, or uses in securing geological data, including necessary borings to ascertain foundation
conditions.

(D) "Certificate" means a certificate of environmental compatibility and public need issued by the power siting board under
section 4906.10 of the Revised Code or a construction certificate issued by the board under rules adopted under division (E)
or (I::) o.fsection =1906.03 oI'tihe Revised Code.

(E) "Gas" means natural gas, flammable gas, or gas that is toxic or corrosive.

(F) "Natural gas liquids finished product pipeline" means a pipeline that carries finished product natural gas liquids to the inlet
of an interstate or intrastate finished product natural gas liquid transmission pipeline, rail loading facility, or other petrochemical
or refinery facility.

^, `'" UNU Appx. 000209
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(G) "Natural gas liquids fractionation plant" means a facility that takes a feed of raw natural gas liquids and produces finished
product natural gas liquids.

(H) "Raw natural gas" means hydrocarbons that are produced in a gaseous state from gas wells and that generally include

methane, ethane, propane, butanes, pentanes, hexanes, heptanes, octanes, nonanes, and decanes, plus other naturally occurring

impurities like water, carbon dioxide, hydrogen sulfide, nitrogen, oxygen, and helium.

(I) "Raw natural gas liquids" means naturally occurring hydrocarbons contained in raw natural gas that are extracted in a gas

processing plant and liquefied and generally include mixtures of ethane, propane, butanes, and natural gasoline.

(J) "Finished product natural gas liquids" means an individual finished product produced by a natural gas liquids fractionation

plant as a liquid that meets the specifications for commercial products as defined by the gas processors association. Those
products include ethane, propane, iso-butane, normal butane, and natural gasoline.

CREDIT(S)

(2012 S 31.5, eft'. 9-10 12; 201 1 1°1153, eft'. 9-29 1.1.; 1986 H 750, eff. 4-5-86; 1981 H 694; 1979 H 144; 1972 S 397)

Notes of Decisions (4)

R.C. § 4906.01, OH ST § 4906.01
Current through 2013 File 59 of the 130th GA (2013-2014).
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l.laZcl.-ml.r.€`s O.b.ioRevzsecl Code Annotated

`1'il:l€x XL.l ^^:.. Public t.; tilifies

Chapter 4906. Power Siting (Refs &Anno5)

Certi.fical:ion.

R.C. § 49o6.04

49o6.04 Certificate for construction of major utility facility

Currentness

No person shall commence to construct a major utility facility in this state without first having obtained a certificate for the
facility. The replacement of an existing facility with a like facility, as determined by the power siting board, shall not constitute
construction of a major utility facility. Such replacement of a like facility is not exempt from any other requirements of state
or local laws or regulations. Any facility, with respect to which such a certificate is required, shall thereafter be constructed,
operated, and maintained in conformity with such certificate and any terms, conditions, and modifications contained therein. A
certificate may only be issued pursuant to Chapter 4906. of the Revised Code.

A certificate may be transferred, subject to the approval of the board, to a person who agrees to comply with the terms, conditions,
and modifications contained therein.

CREDIT(S)
(1981 H 694, eff. 11-15-81; 1972 S 397)

Notes of Decisions (2)

R.C. § 4906.04, OH ST § 4906.04
Current through 2013 File 59 of the 130th GA (2013-2014).
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Baldwin's Ohio.Rez-ised C'odc: Annotateci.
"1"itie X.U.X. Public Utilities

Chapter 4906. Powc-r Siting (Refs & tkrants5)

CeriifYuiiion

R.C. § 49o6.07

4906.07 Hearing on application; fixing date; investigation; written report

Effective: September 10, 2012

Currentness

(A) Upon the receipt of an application complying with section 4:906.06 of the .Revised Code, the power siting board shall
promptly fix a date for a public hearing thereon, not less than sixty nor more than ninety days after such receipt, and shall

conclude the proceeding as expeditiously as practicable.

(B) On an application for an amendment of a certificate, the board shall hold a hearing in the same manner as a hearing is held on
an application for a certificate if the proposed change in the facility would result in any material increase in any environmental
impact of the facility or a substantial change in the location of all or a portion of such facility other than as provided in the
alternates set forth in the application.

(C) The chairperson of the power siting board shall cause each application filed with the board to be investigated and shall,

not less than fifteen days prior to the date any application is set for hearing submit a written report to the board and to the
applicant. A copy of such report shall be made available to any person upon request. Such report shall set forth the nature of
the investigation, and shall contain recommended findings with regard to c9:ivisiosn (A) ofset:tion 490(i.10 of the Revised Code

and shall become part of the record and served upon all parties to the proceeding.

CREDIT(S)
(2012 S 315; e f f . 9 10 12; 1985 H 381, eff. 10-17-85; 1981 H 694; 1972 S 397)

Notes of l:)ec%sions (2)

R.C. § 4906.07, OH ST § 4906.07
Current through 2013 File 59 of the 130th GA (2013-2014).
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Baldwin's Ohio Revised Coci.c= A.n.not:aterl

Title X.I.IX.. Public I;ti.I.ities
Chapter 4906. Pcnve.r Sitiai}; (Refs &.rUino:;)

Certification

R.C. § 49o6.1o

49o6.1o Granting, denying, or withdraaral of certificates; period of initial operation; conditional certificate

Effective: September 10, 2012

Currentness

(A) The power siting board shall render a decision upon the record either granting or denying the application as filed, or granting

it upon such terms, conditions, or modifications of the construction, operation, or maintenance of the major utility facility as

the board considers appropriate. The certificate shall be conditioned upon the facility being in compliance with standards and
rules adopted under sections 1501.33, 1501.34, and 4561.32 and Chapters 3704., 3734., and 6111. of the Revised Code. An
applicant may withdraw an application if the board grants a certificate on terms, conditions, or modifications other than those
proposed by the applicant in the application. The period of initial operation under a certificate shall expire two years after

the date on which electric power is first generated by the facility. During the period of initial operation, the facility shall be

subject to the enforcement and monitoring powers of the director of environmental protection under Chapters 3704., 3734.,
and 6111. of the Revised Code and to the emergency provisions under those chapters. If a major utility facility constructed in
accordance with the terms and conditions of its certificate is unable to operate in compliance with all applicable requirements

of state laws, rules, and standards pertaining to air pollution, the facility may apply to the director of environmental protection
for a conditional operating permit under division (C) of section 3704.03 of the Revised Code and the rules adopted thereunder.
The operation of a major utility facility in compliance with a conditional operating permit is not in violation of its certificate.
After the expiration of the period of initial operation of a major utility facility, the facility shall be under the jurisdiction of the
environmental protection agency and shall comply with all laws, rules, and standards pertaining to air pollution, water pollution,
and solid and hazardous waste disposal.

The board shall not grant a certificate for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an electric transmission line or gas pipeline;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental impact, considering the state of available technology and
the nature and economics of the various alternatives, and other pertinent considerations;

(4) In the case of an electric transmission line or generating facility, that the facility is consistent with regional plans for

expansion of the electric power grid of the electric systems serving this state and interconnected utility systems and that the
facility will serve the interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. of the Revised Code and all rules and standards adopted
under those chapters and under sectiom 1501.33, 1.501.34, and 4 561..32 of the Revised Code. In determining whether the facility

.. ^ ,. ., . .., .. , . _ ,UNU Appx. 000213
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will comply with all rules and standards adopted under sec::don. 4:561.32 of the Revised Code, the board shall consult with

the office of aviation of the division of multi-modal planning and programs of the department of transportation under secti.on

4561.34 1. of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A) (1) to (6) of this section and rules adopted under those divisions, what

its impact will be on the viability as agricultural land of any land in an existing agricultural district established under Chapter

929. of the Revised Code that is located within the site and alternative site of the proposed major utility facility. Rules adopted

to evaluate impact under division (A) (7) of this section shall not require the compilation, creation, submission, or production

of any information, document, or other data pertaining to land not located within the site and alternative site.

(8) That the facility incorporates maximum feasible water conservation practices as determined by the board, considering

available technology and the nature and economics of the various altematives.

(B) If the board determines that the location of all or a part of the proposed facility should be modified, it may condition its

certificate upon that modification, provided that the municipal corporations and counties, and persons residing therein, affected

by the modification shall have been given reasonable notice thereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon each party.

CREDIT(S)

(2012 S 315, eff. 9 10. 1.2; 2003 HJ.33. eff.. 4 7_04; 1.999 S 3, e..ff.10 5 99; 1999 :t-I 163, e.ff. 6 30 -99; 1996 H. 572, e.fC. 9 4.7 96;

1.991. 1I t.5, ef:i'. 10-15-91; 1988 11662; 1984 S 225; 1982 S 78; 1981 H 694; 1972 S 397)

Notes of Decisions (10)

R.C. § 4906.10, OH ST § 4906.10
Current through 2013 File 59 of the 130th GA (2013-2014).
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Title X.I..TX. Public Utilities

Cliripier 4906. PoNv-ur S.itirig (Rc;fis ^.^ tkitxzos)

.M:i:sce-llanc:ous Px°ova^.^;ioyas

R.C. § 49o6.12

49o6.12 Applicability of PUCO statutes

Currentness

Sections 3:903.02 to 4903. !.6 and 4:903.20 to 4:903.23 of the Revised Code shall apply to any proceeding or order of the power

siting board under Chapter 4906. of the Revised Code, in the same manner as if the board were the public utilities commission
under such sections.

CREDIT(S)

(1981 H 694, eff. 11-15-81; 1972 S 397)

Notes of Det.isions (7)

R.C. § 4906.12, OH ST § 4906.12
Current through 2013 File 59 of the 130th GA (2013-2014).
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Title XLIX. Public i;sti.l.it:i€.=:s

Cliapter 4928. COMPtitive Electric Retail Service

Ge:tieral Provisions

R.C. § 4928.01

4928.01. Definitions

Effective: September 10, 2012

Cu.r..r entne-9s

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or distribution service to a retail
customer and includes, but is not limited to, scheduling, system control, and dispatch services; reactive supply from generation
resources and voltage control service; reactive supply from transmission resources service; regulation service; frequency
response service; energy imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss replacement service; dynamic scheduling; system black start
capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise controlled by an electric
utility, electric services company, electric cooperative, or govemmental aggregator subject to certification under sectim 4:928.08
of the Revised Code, to the extent that the agent is under contract with such utility, company, cooperative, or aggregator solely
to provide billing and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections 4:933.81 to 4933.90 of
i:he Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive as provided under
division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been financed in whole or in part
under the "Rural Electrification Act of 1936," 49 Stat. 1363, 71.; .S.C99(31., and owns or operates facilities in this state to generate,
transmit, or distribute electricity, or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution service.

(7) "Electric light company" has the same meaning as in sectimi 49(35.E)3 o:I't:he. Revised Code and includes an electric services
company, but excludes any self-generator to the extent that it consumes electricity it so produces, sells that electricity for resale,
or obtains electricity from a generating facility it hosts on its premises.
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(8) "Electric load center" has the same meaning as in section 4933.8 l. of theRevised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-for-profit basis in the

business of supplying or arranging for the supply of only a competitive retail electric service in this state. "Electric services

company" includes a power marketer, power broker, aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing and collection agent.

( 10) "Electric supplier" has the same meaning as in wctiorj 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a for-profit basis either

in the business of supplying a noncompetitive retail electric service in this state or in the businesses of supplying both a

noncompetitive and a competitive retail electric service in this state. "Electric utility" excludes a municipal electric utility or

a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of township trustees, or a

board of county commissioners acting as an aggregator for the provision of a competitive retail electric service under authority

conferred under section 4 928.20 of the Revitied C:^ode.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the person's conduct will

probably cause a certain result or will probably be of a certain nature. A person has knowledge of circumstances when the

person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric utility rates" means the

level of funds specifically included in an electric utility's rates on October 5, 1999, pursuant to an order of the public utilities

commission issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4, 1999, for the purpose of

improving the energy efficiency of housing for the utility's low-income customers. The term excludes the level of any such

funds committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan program, the home energy

assistance program, the home weatherization assistance program, and the targeted energy efficiency and weatherization
program.

(17) "Market development period" for an electric utility means the period of time beginning on the starting date of competitive
retail electric service and ending on the applicable date for that utility as specified in st:ctiori 4923.40 of tile Revisecl Code,
irrespective of whether the utility applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or service above the price that
would prevail in a competitive market.
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(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours per year or is part of a national account involving
multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to generate, transmit, or distribute
electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is noncompetitive as provided
under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under section 4905.317 o:3' the
Revised Code or pursuant to an arrangement under section 4905.31 c?.f the Revised Code, which schedule or arrangement
includes conditions that may require the customer to curtail or interrupt electric usage during nonemergency circumstances
upon notification by an electric utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the percentage of income payment
plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised {.;oc1e.

(25) "Advanced energy project" means any technologies, products, activities, or management practices or strategies that
facilitate the generation or use of electricity or energy and that reduce or support the reduction of energy consumption or support

the production of clean, renewable energy for industrial, distribution, commercial, institutional, govemmental, research, not-
for-profit, or residential energy users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (13), or (C) of section 4:928.62:1 of the _Kevised
Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred on the regulatory books of
the electric utility, pursuant to an order or practice of the public utilities commission or pursuant to generally accepted accounting
principles as a result of a prior commission rate-making decision, and that would otherwise have been charged to expense as
incurred or would not have been capitalized or otherwise deferred for future regulatory consideration absent commission action.
"Regulatory assets" includes, but is not limited to, all deferred demand-side management costs; all deferred percentage of

income payment plan arrears; post-in-service capitalized charges and assets recognized in connection with statement of financial

accounting standards no. 109 (receivables from customers for income taxes); future nuclear decommissioning costs and fuel
disposal costs as those costs have been determined by the commission in the electric utility's most recent rate or accounting
application proceeding addressing such costs; the undepreciated costs of safety and radiation control equipment on nuclear
generating plants owned or leased by an electric utility; and fuel costs currently deferred pursuant to the terms of one or more
settlement agreements approved by the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For the purposes of this chapter, retail electric
service includes one or more of the following "service components": generation service, aggregation service, power marketing
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service, power brokerage service, transmission service, distribution service, ancillary service, metering service, and billing and

collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the electricity supplied by an

electric service provider and the electricity generated by a customer-generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a fuel cell;

(b) Is located on a customer-generator s premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric generation facility that produces

electricity primarily for the owner's consumption and that may provide any such excess electricity to another entity, whether

the facility is installed or operated by the owner or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of this section by S.B. 221

of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or equipment that increases the
generation output of an electric generating facility to the extent such efficiency is achieved without additional carbon dioxide
emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before combustion to demonstrate a

reduction, as expressed as ash, in emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in

accordance with the American society of testing and materials standard D1757A or a reduction of metal oxide emissions in

accordance with standard D5142 of that society, or clean coal technology that includes the design capability to control or prevent
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the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be based on economically

feasible best available technology or, in the absence of a determined best available technology, shall be of the highest level of

economically feasible design capability for which there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the nuclear regulatory

commission; other, later technology; or significant improvements to existing facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange membrane fuel cell,

phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(t) Advanced solid waste or construction and demolition debris conversion technology, including, but not limited to, advanced
stoker technology, and advanced fluidized bed gasification technology, that results in measurable greenhouse gas emissions

reductions as calculated pursuant to the United States environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple or combined-cycle
natural gas generating facility or a generating facility that uses biomass, coal, modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from the deployment of advanced

technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been, included in an energy
efficiency program of an electric distribution utility pursuant to requirements under section 4923.66 oft:he Revi:,ed Code.

" Air(35) ' contaminant source " has the same meaning as in section 3704.01 of 9:tte Revised Code.

(36) "Cogeneration technology" means technology that produces electricity and useful thermal output simultaneously.

(37) (a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar thermal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

(iv) Geothermal energy;
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(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Ccxle, through fractionation, biological
decomposition, or other process that does not principally involve combustion;

(vi) Biomass energy;

(vii) Energy produced by cogeneration technology that is placed into service on or before December 31, 2015, and for which

more than ninety per cent of the total annual energy input is from combustion of a waste or byproduct gas from an air contaminant

source in this state, which source has been in operation since on or before January 1, 1985, provided that the cogeneration

technology is a part of a facility located in a county having a population of more than three hundred sixty-five thousand but less

than three hundred seventy thousand according to the most recent federal decennial census;

(viii) Biologically derived methane gas;

(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing process, including bark, wood
chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of electricity, including, but

not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel

cell; wind turbine located in the state's territorial waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste

energy recovery system placed into service or retrofitted on or after the effective date of the amendment of this section by S.B.

315 of the 129th general assembly, except that a waste energy recovery system described in division (A) (38) (b) of this section

may be included only if it was placed into service between January 1, 2002, and December 31, 2004; storage facility that will

promote the better utilization of a renewable energy resource; or distributed generation system used by a customer to generate
electricity from any such energy.

"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or after January 1, 2012,
included in an energy efficiency program of an electric distribution utility pursuant to requirements under sea:i{:an 4928.66 of
t:h.e IZeviseci Code.

(b) As used in division (A) (37) of this section, "hydroelectric facility" means a hydroelectric generating facility that is located

at a dam on a river, or on any water discharged to a river, that is within or bordering this state or within or bordering an adjoining
state and meets all of the following standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality, including seasonal flow
fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which compliance may consist of
certification under Section 401 of the "Clean Water Act of 1977," 91 Stat. 1598, 1599, 33 U.S.C. 1.341, and demonstrates that
it has not contributed to a finding by this state that the river has impaired water quality under Section 303(d) of the "Clean
Water Act of 1977," 114 Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the federal energy regulatory

commission license issued for the project, regarding fish protection for riverine, anadromous, and catadromous fish.
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(iv) The facility complies with the recommendations of the Ohio environmental protection agency and with the terms of its

federal energy regulatory commission license regarding watershed protection, mitigation, or enhancement, to the extent of each
agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 1.6 U.S.C. 1531 to 1544, as
amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance with the terms of its federal
energy regulatory commission license or, if the facility is not regulated by that commission, through development of a plan
approved by the Ohio historic preservation office, to the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or exemption that are related to
recreational access, accommodation, and facilities or, if the facility is not regulated by that conunission, the facility complies
with similar requirements as are recommended by resource agencies, to the extent they have jurisdiction over the facility; and
the facility provides access to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the extent the particular
agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except for exhaust heat from a
facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that the conversion of energy

to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.E) (.1. of t.he. Revised Code that recovers waste
heat from electricity-producing engines or combustion turbines and that simultaneously uses the recovered heat to produce
steam, provided that the facility was placed into service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility's distribution infrastructure that improve

reliability, efficiency, resiliency, or reduce energy demand or use, including, but not limited to, advanced metering and
automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal energy from the same fuel

source designed to achieve thermal-efficiency levels of at least sixty per cent, with at least twenty per cent of the system's total
useful energy in the form of thermal energy.

^ ^^ Y;..... .....,.,._ ^_ ^ ^ UNU Appx. 000222



4328,01 Definii:ioras, OH ST § 4928A)l
............................................................

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive retail electric service if

the service component is competitive pursuant to a declaration by a provision of the Revised Code or pursuant to an order of

the public utilities commission authorized under division (A) o.f section 4928.04 of the Rc.ti-is-mi Code. Otherwise, the service

component shall be deemed a noncompetitive retail electric service.

CREDIT(S)
(2012 S 315. eff. 9.10 12: 2012 S 289. ai'f.

10..1609; 2003 S 221, eff. 7 31 (18; 2006IJ 252.

Nc)t(-iof Decisioris (5)

7 16 12; 2010 S 181 s txtT. 9 13 9.0; 201.0 S 232, eff. Ei I.T. 10; 2009 H I., eff.
, ef:i'. :1:107; 1999 S 3, Y(i. :105..99)

R.C. § 4928.01, OH ST § 4928.01
Current through 2013 File 47 of the 130th GA (2013-2014).
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Balclwin's Ohio Revised. Code Annotated
"I'itle XI.I:X. Public i.Jtilities

Chapter 49t>8. Competitive Electric Retail Service
Energy Ef.fi.ciency Revolving Loan Prograin

R.C. § 4928.61

4928.61 Advanced energy fund; revenues

Effective: September 10, 2012
Currentness

(A) There is hereby established in the state treasurythe advanced energy fund, into which shall be deposited all advanced energy

revenues remitted to the director of development under division (B) of this section, for the exclusive purposes of funding the
advanced energy program created under section 4928.62 of the Revised Code and paying the program's administrative costs.
Interest on the fund shall be credited to the fund.

(B) Advanced energy revenues shall include all of the following:

(1) Revenues remitted to the director after collection by each electric distribution utility in this state of a temporary rider on retail

electric distribution service rates as such rates are determined by the public utilities commission pursuant to this chapter. The

rider shall be a uniform amount statewide, determined by the director of development, after consultation with the public benefits

advisory board created by section 4928.58 of the Revised C"ode. The amount shall be determined by dividing an aggregate

revenue target for a given year as determined by the director, after consultation with the advisory board, by the number of

customers of electric distribution utilities in this state in the prior year. Such aggregate revenue target shall not exceed more

than fifteen million dollars in any year through 2005 and shall not exceed more than five million dollars in any year after 2005.

The rider shall be imposed beginning on the effective date of the amendment of this section by Sub. H.B. 251 of the 126th

general assembly, January 4, 2007, and shall terminate at the end of ten years following the starting date of competitive retail

electric service or until the advanced energy fund, including interest, reaches one hundred million dollars, whichever is first.

(2) Revenues from payments, repayments, and collections under the advanced energy program and from program income;

(3) Revenues remitted to the director after collection by a municipal electric utility or electric cooperative in this state upon the

utility's or cooperative's decision to participate in the advanced energy fund;

(4) Revenues from renewable energy compliance payments as provided under division (C)(2) of section 4928.64 ot't:h.e Revised

Code;

(5) Revenue from forfeitures under ditiision (C) of section 4928.66 of the Revised Code;

(6) Funds transferred pursuant to division (B) of Section 512.10 of S.B. 315 of the 129th general assembly;
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(7) Interest earnings on the advanced energy fund.

(C)(1) Each electric distribution utility in this state shall remit to the director on a quarterly basis the revenues described in

divisions (B)(1) and (2) of this section. Such remittances shall occur within thirty days after the end of each calendar quarter.

(2) Each participating electric cooperative and participating municipal electric utility shall remit to the director on a quarterly

basis the revenues described in division (B)(3) of this section. Such remittances shall occur within thirty days after the end of

each calendar quarter. For the purpose of division (B)(3) of this section, the participation of an electric cooperative or municipal

electric utility in the energy efficiency revolving loan program as it existed immediately prior to the effective date of the

amendment of this section by Sub. H.B. 251 of the 126th general assembly, January 4, 2007, does not constitute a decision to

participate in the advanced energy fund under this section as so amended.

(3) All remittances under divisions (C)(1) and (2) of this section shall continue only until the end of ten years following the

starting date of competitive retail electric service or until the advanced energy fund, including interest, reaches one hundred

million dollars, whichever is first.

(D) Any moneys collected in rates for non-low-income customer energy efficiency programs, as of October 5, 1999, and not

contributed to the energy efficiency revolving loan fund authorized under this section prior to the effective date of its amendment

by Sub. H.B. 251 of the 126th general assembly, January 4, 2007, shall be used to continue to fund cost-effective, residential

energy efficiency programs, be contributed into the universal service fund as a supplement to that required under secti.on 4928.53

of the Revised Code, or be returned to ratepayers in the form of a rate reduction at the option of the affected electric distribution

utility.

CREDIT(S)

(20I.2 S 3.t S. eff. 9-10-12; 2008 S 221. eff. 7-31-08; 2006 H 251, eff, :1-4-07; 1999 S 3, eff: 10-5-99)

Notes of Decisions (1)

R.C. § 4928.61, OH ST § 4928.61
Current through 2013 File 59 of the 130th GA (2013-2014).
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I.laId.Nthi`s {.)liio Revi:;ed Cc.)cle Annotated

Title ^i.I.iY.. Public Uf:a.I.ities

Cliapter 4928, CornIy^Aitivc: Electric Retail S^.^}mYicce

Ene.rg,%r Efficie7i(^v:R(:v(3lvijig:.C,c)ar.^ Prc)i;ram.

R.C. § 4928.62

4928.62 Advanced energy program; use of funds

Effective: September 10, 2012

Cu.rrentnc;ss

(A) There is hereby created the advanced energy program, which shall be administered by the director of development. Under

the program, the director may authorize the use of moneys in the advanced energy fund for financial, technical, and related

assistance for advanced energy projects in this state or for economic development assistance, in furtherance of the purposes
set forth in section 4928.63 o.t't:he Revised Code.

(1) To the extent feasible given approved applications for assistance, the assistance shall be distributed among the certified

territories of electric distribution utilities and participating electric cooperatives, and among the service areas of participating

municipal electric utilities, in amounts proportionate to the remittances of each utility and cooperative under divisions (B) (1)

and (3) of section 4928.61 of the Revised Code.

(2) The funds described in division (I:a) (6) of section 4923.6 t. of the .R'evise€:( Code shall not be subject to the territorial
requirements of division (A) (1) of this section.

(3) The director shall not authorize financial assistance for an advanced energy project under the program unless the director first

determines that the project will create new jobs or preserve existing jobs in this state or use innovative technologies or materials.

(B) In carrying out sections 4928.61 to 4928.63 of the Revised Code, the director may do all of the following to further the
public interest in advanced energy projects and economic development:

(1) Award grants, contracts, loans, loan participation agreements, linked deposits, and energy production incentives;

(2) Acquire in the name of the director any property of any kind or character in accordance with this section, by purchase,

purchase at foreclosure, or exchange, on such terms and in such manner as the director considers proper;

(3) Make and enter into all contracts and agreements necessary or incidental to the performance of the director s duties and the
exercise of the director's powers under sections 21923.6 1 to 4928.63 of the Revised Cotie;

(4) Employ or enter into contracts with financial consultants, marketing consultants, consulting engineers, architects, managers,

construction experts, attorneys, technical monitors, energy evaluators, or other employees or agents as the director considers
necessary, and fix their compensation;

.......^ ., .... ...._. .... ^....,.,..........M.. ........ ...... .. . . ..... ...^ _.^..^....._.^.
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(5) Adopt rules prescribing the application procedures for financial assistance under the advanced energy program; the fees,

charges, interest rates, payment schedules, local match requirements, and other terms and conditions of any grants, contracts,

loans, loan participation agreements, linked deposits, and energy production incentives; criteria pertaining to the eligibility of

participating lending institutions; and any other matters necessary for the implementation of the program;

(6) Do all things necessary and appropriate for the operation of the program.

(C) The department of development may hold ownership to any unclaimed energy efficiency and renewable energy emission

allowances provided for in Chapter 3745-14 of the Administrative Code or otherwise, that result from advanced energy projects

that receive funding from the advanced energy fund, and it may use the allowances to further the public interest in advanced

energy projects or for economic development.

(D) Financial statements, financial data, and trade secrets submitted to or received by the director from an applicant or recipient
of financial assistance under sections 1928.61 to 4923.63 of the Reviseci Code, or any information taken from those statements,
data, or trade secrets for any purpose, are not public records for the purpose of seciion 1.49.133 of die 1Zevisrzcl Ccxle.

(E) Nothing in the amendments of set:t:is:>n ; 4928,6 1, 4928.62, and 4928.6:3 of tlie Revised Code by Sub. H.B. 251 of the 126th
general assembly shall affect any pending or effected assistance, pending or effected purchases or exchanges of property made,
or pending or effected contracts or agreements entered into pursuant to division (A) or (B) of this section as the section existed
prior to the effective date of those amendments, January 4, 2007, or shall affect the exemption provided under division (C) of
this section as the section existed prior to that effective date.

(F) Any assistance a school district receives for an advanced energy project, including a geothermal heating, ventilating, and

air conditioning system, shall be in addition to any assistance provided under Chapter 3318. of the Revised Code and shall not

be included as part of the district or state portion of the basic project cost under that chapter.

CREDIT(S)
(20:12 S 315, el'f. 940 12; 200(i H. 25:1 . cCl.: 14 07; 2003 H 133, e.ff. 4 7.04k 1999 S 3, ef..f". 10 5) -99)

R.C. § 4928.62, OH ST § 4928.62
Current through 2013 File 59 of the 130th GA (2013-2014).
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l.laldwi.n :s.; (.)bio.Revist;cl C'oci.e Annotated

Title X.i..1.X.. .i' u.lAa.c 1T tz.1i tie4

Chapter 492$. Competitive EJecti°ic Reta..il Service

Ener&v Efflciency RevoNing I<cmr.t Program

R.C. § 4928.64

4928.64 Alternative energy resource requirements; review; reporting

Effective: September 10, 2012

Currc;ni:.nc; :;

(A) (1) As used in sections 4928.64 and 4923,65 of t:he Revised Code, "alternative energy resource" means an advanced energy

resource or renewable energy resource, as defined in sr•;ctio:n 4928.01 or the :EZfArtsed Code that has a placed-in-service date of

January 1, 1998, or after; a renewable energy resource created on or after January 1, 1998, by the modification or retrofit of

any facility placed in service prior to January 1, 1998; or a mercantile customer-sited advanced energy resource or renewable

energy resource, whether new or existing, that the mercantile customer commits for integration into the electric distribution
utility's demand-response, energy efficiency, or peak demand reduction programs as provided under d ivisiori (A) (2) (c) of section

'i928.66 of the Revised Code, including, but not limited to, any of the following:

(a) A resource that has the effect of improving the relationship between real and reactive power;

(b) A resource that makes efficient use of waste heat or other thermal capabilities owned or controlled by a mercantile customer;

(c) Storage technology that allows a mercantile customer more flexibility to modify its demand or load and usage characteristics;

(d) Electric generation equipment owned or controlled by a mercantile customer that uses an advanced energy resource or

renewable energy resource;

(e) Any advanced energy resource or renewable energy resource of the mercantile customer that can be utilized effectively as

part of any advanced energy resource plan of an electric distribution utility and would otherwise qualify as an alternative energy

resource if it were utilized directly by an electric distribution utility.

(2) For the purpose of this section and as it considers appropriate, the public utilities commission may classify any new

technology as such an advanced energy resource or a renewable energy resource.

(B) By 2025 and thereafter, an electric distribution utility shall provide from altemative energy resources, including, at its
discretion, alternative energy resources obtained pursuant to an electricity supply contract, a portion of the electricity supply
required for its standard service offer under section 4928. I. t1 i. of the I;.ev:ised Code, and an electric services company shall
provide a portion of its electricity supply for retail consumers in this state from alternative energy resources, including, at its

discretion, alternative energy resources obtained pursuant to an electricity supply contract. That portion shall equal twenty-

five per cent of the total number of kilowatt hours of electricity sold by the subject utility or company to any and all retail
electric consumers whose electric load centers are served by that utility and are located within the utility's certified territory
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or, in the case of an electric services company, are served by the company and are located within this state. However, nothing

in this section precludes a utility or company from providing a greater percentage. The baseline for a utility's or company's

compliance with the alternative energy resource requirements of this section shall be the average of such total kilowatt hours
it sold in the preceding three calendar years, except that the commission may reduce a utility's or company's baseline to adjust

for new economic growth in the utility's certified territory or, in the case of an electric services company, in the company's
service area in this state.

Of the altemative energy resources implemented by the subject utility or company by 2025 and thereafter:

(1) Half may be generated from advanced energy resources;

(2) At least half shall be generated from renewable energy resources, including one-half per cent from solar energy resources,
in accordance with the following benchmarks:

By end of year Renewable energy Solar energy

resources resources

2009 0.25% 0.004%

2010 0.50% 0.010%

2011 1% 0.030%

2012 1.5% 0.060%

2013 2% 0.090%

2014 2.5% 0.12%

2015 3.5% 0.15%

2016 4.5% 0.18%

2017 5.5% 0.22%

2018 6.5% 0.26%

2019 7.5% 0.3%

2020 8.5% 0.34%

2021 9.5% 0.38%

2022 10.5% 0.42%

2023 11.5% 0.46%

2024 and each calendar 12.5% 0.5%

year thereafter

(3) At least one-half of the renewable energy resources implemented by the utility or company shall be met through facilities
located in this state; the remainder shall be met with resources that can be shown to be deliverable into this state.

..... _...^^......... ....,_...., ...... ,....
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(C) (1) The commission annually shall review an electric distribution utility's or electric services company's compliance with

the most recent applicable benchmark under division (B) (2) of this section and, in the course of that review, shall identify

any undercompliance or noncompliance of the utility or company that it determines is weather-related, related to equipment

or resource shortages for advanced energy or renewable energy resources as applicable, or is otherwise outside the utility's or

company's control.

(2) Subject to the cost cap provisions of division (C) (3) of this section, if the commission determines, after notice and opportunity

for hearing, and based upon its findings in that review regarding avoidable undercompliance or noncompliance, but subject to

division (C) (4) of this section, that the utility or company has failed to comply with any such benchmark, the commission shall

impose a renewable energy compliance payment on the utility or company.

(a) The compliance payment pertaining to the solar energy resource benchmarks under division (B) (2) of this section shall be

an amount per megawatt hour of undercompliance or noncompliance in the period under review, starting at four hundred fifty

dollars for 2009, four hundred dollars for 2010 and 2011, and similarly reduced every two years thereafter through 2024 by

fifty dollars, to a minimum of fifty dollars.

(b) The compliance payment pertaining to the renewable energy resource benchmarks under division (B) (2) of this section shall
equal the number of additional renewable energy credits that the electric distribution utility or electric services company would

have needed to comply with the applicable benchmark in the period under review times an amount that shall begin at forty-

five dollars and shall be adjusted annually by the commission to reflect any change in the consumer price index as defined in

section 101.27 of tlze :IZcsvised Code, but shall not be less than forty-five dollars.

(c) The compliance payment shall not be passed through by the electric distribution utility or electric services company to
consumers. The compliance payment shall be remitted to the commission, for deposit to the credit of the advanced energy fund

created under section 4928.61 of the Revised Code. Payment of the compliance payment shall be subject to such collection

and enforcement procedures as apply to the collection of a forfeiture under sections 4905.55 to 4905.60 and 4:905.64 oz thc:

Revised Cc:x:(e.

(3) An electric distribution utility or an electric services company need not comply with a benchmark under division (B) (1)

or (2) of this section to the extent that its reasonably expected cost of that compliance exceeds its reasonably expected cost of
otherwise producing or acquiring the requisite electricity by three per cent or more. The cost of compliance shall be calculated

as though any exemption from taxes and assessments had not been granted under st=.ction 5727.75 of the Revised Code.

(4) (a) An electric distribution utility or electric services company may request the commission to make a force majeure

determination pursuant to this division regarding all or part of the utility's or company's compliance with any minimum

benchmark under division (B) (2) of this section during the period of review occurring pursuant to division (C) (2) of this section.

The commission may require the electric distribution utility or electric services company to make solicitations for renewable

energy resource credits as part of its default service before the utility's or company's request of force majeure under this division

can be made.

(b) Within ninety days after the filing of a request by an electric distribution utility or electric services company under

division (C) (4) (a) of this section, the commission shall determine if renewable energy resources are reasonably available in
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the marketplace in sufficient quantities for the utility or company to comply with the subject minimum benchmark during the

review period. In making this determination, the commission shall consider whether the electric distribution utility or electric

services company has made a good faith effort to acquire sufficient renewable energy or, as applicable, solar energy resources

to so comply, including, but not limited to, by banking or seeking renewable energy resour.ce credits or by seeking the resources

through long-term contracts. Additionally, the commission shall consider the availability of renewable energy or solar energy

resources in this state and other jurisdictions in the PJM interconnection regional transmission organization or its successor and

the midwest system operator or its successor.

(c) If, pursuant to division (C) (4) (b) of this section, the commission determines that renewable energy or solar energy resources

are not reasonably available to permit the electric distribution utility or electric services company to comply, during the period

of review, with the subject minimum benchmark prescribed under division (B) (2) of this section, the commission shall modify

that compliance obligation of the utility or company as it determines appropriate to accommodate the finding. Commission

modification shall not automatically reduce the obligation for the electric distribution utility's or electric services company's

compliance in subsequent years. If it modifies the electric distribution utility or electric services company obligation under

division (C) (4) (c) of this section, the commission may require the utility or company, if sufficient renewable energy resource

credits exist in the marketplace, to acquire additional renewable energy resource credits in subsequent years equivalent to the

utility's or company's modified obligation under division (C) (4) (c) of this section.

(5) The commission shall establish a process to provide for at least an annual review of the alternative energy resource market in

this state and in the service territories of the regional transmission organizations that manage transmission systems located in this

state. The commission shall use the results of this study to identify any needed changes to the amount of the renewable energy

compliance payment specified under divisions (C) (2) (a) and (b) of this section. Specifically, the commission may increase the

amount to ensure that payment of compliance payments is not used to achieve compliance with this section in lieu of actually

acquiring or realizing energy derived from renewable energy resources. However, if the commission finds that the amount of

the compliance payment should be otherwise changed, the commission shall present this finding to the general assembly for

legislative enactment.

(D) (1) The commission annually shall submit to the general assembly in accordance with section l Ol.fi8 of the Revised Code

a report describing all of the following:

(a) The compliance of electric distribution utilities and electric services companies with division (B) of this section;

(b) The average annual cost of renewable energy credits purchased by utilities and companies for the year covered in the report;

(c) Any strategy for utility and company compliance or for encouraging the use of alternative energy resources in supplying

this state's electricity needs in a manner that considers available technology, costs, job creation, and economic impacts.

I'he commission shall begin providing the information described in division (D) (1) (b) of this section in each report submitted

after the effective date of the amendment of this section by S.B. 315 of the 129th general assembly. The commission shall

allow and consider public comments on the report prior to its submission to the general assembly. Nothing in the report shall be

binding on any person, including any utility or company for the purpose of its compliance with any benchmark under division

(B) of this section, or the enforcement of that provision under division (C) of this section.
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(2) The governor, in consultation with the commission chairperson, shall appoint an alternative energy advisory committee.

The committee shall examine available technology for and related timetables, goals, and costs of the alternative energy resource

requirements under division (B) of this section and shall submit to the commission a semiannual report of its recommendations.

(E) All costs incurred by an electric distribution utility in complying with the requirements of this section shall be bypassable

by any consumer that has exercised choice of supplier under section 4928.03 of tlze .ReAsec:l Code.

CREDIT(S)
(2012 S 31.5, eff. 9 10-12; 2010 S 232, efl'. 6- 47-1.0; 2009 .1=t 2, eff. 7 1 09, 2003 S 22 I.. eff: 7. 31- 08)

R.C. § 4928.64, OH ST § 4928.64
Current through 2013 File 59 of the 130th GA (2013-2014).
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U.S. Constitition, Article I Section 8 , cl, 3

The Congress shall have Power ... To regulate Commerce with foreign Nations, and among the
several States, and with the Indian Tribes.
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APPLICATION FOR REHEARINIO OF UNION NEIGHBORS UNIrEDg
INCo, ROBERT AND DIANE McCONNELL, AND JJLIA. F. JOHNSON

Pursuant to Revised Code § 4903.10 and Ohio Administrative Code § 4906-7-17(D),

Intervenors Union Neighbors United, Inc., Robert and Diane McConnell, and Julia F. Johnson

(hereinafter "U1VU") apply for rehearing in this matter. As its grounds for rehearing, UNU

submits that the Board's May 28, 2013 Opinion, Order and Certificate issued to Champaign

Wind LLC ("CW') is manifestly against the weight of the evidence, is so clearly unsupported by

the record as to show misapprehension, mistake, or willful disregard of duty, fails to show in

suf^icient detail the facts in the record upon which the order is based and the reasoning followed

in reaching its conclusion, and is unlawful and unreasonable for the following reasons:

I. The Board's action cannot be characterized as an amendment of the previously-issued

certificate to Buckeye Wind, LLC.

II. The Buckeye Wind II project ("BW II") does not constitute the minimum adverse

environmental impact and does not serve the public interest, convenience, and

necessity, for the reasons expressed in A. through I. below.

A. The widespread socioeconomic and environmental detriments of BW II outweigh its

insignificant economic benefits, as more fully described in 1. through 7. below.

1. The record contains no admissible evidence about the alleged socioeconomic

benefits of BW II and the Board erred in admitting statements about BW II's

alleged socioeconomic benefits in the application, the Staff Report, and hearing

testimony that were inadmissible hearsay and were expert opinions expressed by

lay persons not qualified to express those opinions.

2. CW's allegation that the landowner leases will provide $950,000 to landowners

was not supported by any admissible evidence. Because CW refused to produce

these leases in discovery and the Board declined to order CW to produce them in

response to UNU's motion to compel, the leaseholder payment information

supposedly gamered from them is inadmissible under R.C. § 4903.082 and

Evidentiary Rule 1006. Moreover, the Board must compel CW to produce these

leases and reopen the record to introduce any relevant information found by UNU

in these leases.
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3. The BW II project will have a net detrimental impact on the agricultural character

and the human and natural environment of eastern Champaign County.

4. The BW II project is likely to cause economic harm by damaging the public roads

in eastern Champaign County.

5. The Applicant, Staff, and Board failed to identify or consider the detrimental

socioeconomic impacts of BW II.

6. Ohio's Advanced Energy Portfolio Standard is unconstitutional, and cannot serve

as the basis for a finding that BW II serves the public interest, convenience, and

necessity.

7. CW has failed to sustain its burden of proving that BW II serves the public

interest, convenience, and necessity.

B. The Board erred in issuing a Certificate that fails to establish setbacks and other

protections necessary to prevent wind turbine noise from causing discomfort,

annoyance, sleep deprivation, and health disorders, for the reasons set forth in 1.

through 12. below.

1. The Certificate permits levels of audible turbine noise from the BW II project

that will cause harmful annoyance and sleep disturbance in the community.

2. The Certificate permits levels of audible and inaudible noise from the BW II

project capable of causing illness or bodily injury.

3. The Board failed to establish setbacks necessary to protect the public from the

annoying and harmful effects of wind turbine noise from the BW II project.

4. The Board erred in accepting the Applicant's improperly conducted and

inaccurate background sound survey.

5. The Board erroneously accepted background noise measurements based on the

Leq metric rather than requiring measurements based on the L90 metric, and

erroneously failed to set a noise standard that is no more than five dBA above the

L90 background sound level consistent with accepted acoustical protocol.

6. The Board erred in failing to recognize that the Gamesa G97 turbine cannot

comply with the noise requirements set forth in the Certificate.
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7. The Board erred in adopting a noise standard of 44 dBA for turbine operation,

which the record shows is insufficient to prevent harm and annoyance to the

public, instead of a standard of 35 dBA or even 40 dBA.

8. The Board failed to require the Applicant to submit modeling or similar

methodology to estimate the anticipated combined low-frequency turbine noise

from the Buckeye Wind I wind project ("BW I") and BW II as required by O.A.C.

§ 4906-17-08(A)(2)(b), and further erred in issuing a Certificate for the BW II

project without such information.

9. The Board erred in allowing turbine noise from the BW II project to exceed 50

dBC, where the record establishes that a 50 dBC limit is necessary and warranted.

10. The Board erred in denying UNU's motion to reopen the record to accept into

evidence the Shirley Low Frequency Noise Study, where that document was not

available prior to conclusion of the evidentiary hearing, provides important

information and recommendations about low-frequency noise that the Applicant's

expert was unable to provide during cross-examination, and refutes invalid

assertions in the Application regarding claims of problems concerning low-

frequency noise.

11. The Board erred in failing to prevent annoying and harmful levels of turbine noise

from the BW II project at nonparticipating property lines.

12. Condition 48 is unlawful and unreasonable because it does not require the

Applicant to reduce noise in response to valid complaints if the Applicant

complies with the lax noise limits in the Certificate.

C. The Board erred in approving the BW II project where the project will destroy the

visual landscape.

D. The Board erred in approving the BW II project without establishing adequate

setbacks and other protections against property damage, fire, injury, and death from

blade throw and ice throw.

1. The Board erred in discounting the risk posed by blade throw and ice throw

where the record establishes that the risk is substantial.

2. The Board erred in quashing UNU's subpoenas seeking relevant evidence

concerning blade throw.
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3. The Board erred by disregarding Milo Schaffner's testimony about the distances

that blade pieces were thrown at Timber Road II.

4. The Board erred in barring UNU at hearing from questioning witnesses

concerning the Timber Road II blade throw incident, which was relevant.

5. The Board erred in barring the admission in evidence of the Caithness database

(UNU Exh. 22G) and the related testimony of UNU witness Palmer.

6. The Board erred in allowing the Applicant and Staff to introduce hearsay

evidence concerning third-party reports on the prevalence of blade throw and ice

throw incidents or the alleged lack of such reports, while prohibiting UNU from

introducing evidence of the same type. The Board further erred by basing its

setback decisions on such evidence from the Applicant and Staff, while

disregarding the evidence provided by UNU.

7. The Board erred in failing to order the Applicant to implement the blade throw

safety precautions on which the Board's findings are based. Specifically, the

Board erred by failing to adopt certificate conditions to require some of the blade

safety precautions that CW, the Staff, and the Board have represented to be

available to improve blade safety, such as requiring third party monitoring of the

blade manufacturing process, certification under international standards, pitch

controls, sensors, and speed controls, quality assurance process, inspections,

proper maintenance, limits on remote fault access, and training.

8. The Board erred in restricting UNU's ability to subpoena safety information about

turbine models other than the models proposed for the BW II project, while

allowing the Applicant and the Staff to submit testimony and other evidence

based on such other models.

9< The Board erred by refusing to allow UNU to question witnesses in the hearing

about blade throw evidence concerning turbine models other than the models

proposed for BW II, while allowing the Applicant and the Staff to submit

testimony and other evidence based on such other models.

10. The Board erred by failing to base its decision on setbacks for blade throw on the

available evidence concerning the distances and frequencies of blade throw that

4
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have occurred in the wind industry, including such evidence about blades thrown

by turbine models other than the models proposed for the BW II project.

11. The Board erred by admitting, considering, and giving undue weight to testimony

from CW and Staff witnesses, including witnesses Poore, Shears, and Conway,

about the distances and frequencies of blade throws in the wind industry when

their testimony revealed that they did not know about most of the blade throw

incidents that have occurred.

12. The Board erred in discounting the relevance of manufacturer safety documents in

establishing appropriate setbacks for protection against property damage, fire,

injury, or death from blade throw and ice throw.

13. The Board erred in approving the BW II project without evidence of precise

distances between turbine sites and nonparticipating property lines, roads, and

residences.

14. The Board erred in concluding that a 1,000-foot setback between turbines and

most public roads is unnecessary when the BW II turbines will utilize ice

detectors, where the record establishes that ice detectors are not reliable

protections against property damage, injury, or death from ice throw.

15. The Board failed to recognize that the blade safety conditions on which it is

relying in BW II were the same conditions that failed to prevent the Timber Road

II blade throw.

16. The Board erred by finding that the blade throw from the Vestas V100 turbine

model at Timber Road II was irrelevant to the setbacks for BW II.

E. The Board erred in approving the BW II project insofar as the record contains no

admissible evidence on the subject of shadow flicker, and therefore the Board could

not determine whether the project represents the minimum adverse environmental

impact or serves the public interest, convenience, and necessity.

F. The Board erred in failing to ensure that neighboring properties will not be affected

unreasonably by shadow flicker.

1. The Board erred in accepting the Applicant's computer modeling where that

modeling is fundamentally flawed by reason that it did not consider the actual size

of the receptors whose exposures were being modeled.
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2. The Board erred in failing to apply the annual shadow flicker standard to

nonparticipating landowners' entire properties, rather than limiting the standard to

occupied structures.

3. Condition 47 is unlawful and unreasonable insofar as it requires the Applicant

only to prepare and submit a model for properties already modeled to exceed 30

hours of shadow flicker per year, given that the previous modeling is fatally

flawed and inherently unreliable.

4. Condition 47 is unlawful and unreasonable insofar as it requires the Applicant to

submit shadow flicker modeling for Staff review after the conclusion of the

evidentiary hearing and the Board's approval of the BW II project.

5. Condition 47 is unlawful and unreasonable to the extent it does not place the

burden on the Applicant to propose and implement shadow flicker mitigation that

is acceptable to the affected landowner.

6. Condition 47 is unlawful and unreasonable insofar as the 30 hour/year shadow

flicker standard is unenforceable as a practical matter.

G. The Board erred in approving the BW II project where the record does not

demonstrate compliance with the aviation hazard requirements of R C. § 4561.32.

The Board further erred by placing the burden of proof for this requirement on UNU

and other intervenors, instead of on CW.

H. The Board erred in approving the BW II project where the record establishes that the

project, if built, will reduce neighboring property values by 25-40%. In the

alternative, the Board erred by failing to require the Applicant to offer

nonparticipating property owners protection in the form of a property value protection

agreement.

I. CW has failed to sustain its burden of proving that BW II constitutes the minimum

adverse environmental impact.

III. The Board erred in affirming unlawful and unreasonable rulings of its .AI<Js regarding

discovery, subpoenas, and the admission of evidence.

A. The Board erred in affirming the rulings of its ALJs barring UNU from conducting

discovery regarding drafts of the Application, where the discovery requests were

reasonably calculated to lead to the discovery of admissible evidence.

6
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1. The Board erred in affirming the rulings of the ALJs barring UNU from

obtaining through discovery information to verify the Applicant's claims of

privilege or attorney work product for drafts of the Application.

B. The Board erred by refusing to admit into evidence the draft of a portion of the Staff

Report marked as UNU Exhibit 32 and by limiting UNU's questions about the

exhibit.

C. The Board erred in affirming the ALJs' rulings quashing UNU's subpoena of

Invenergy seeking records pertaining to turbine sites acquired by the Applicant, since

that information is relevant to these proceedings and may have led to evidence of

spoliation of evidence by the Applicant.

C. The Board erred in affirming the ALJs' rulings barring UNU from obtaining from the

Applicant records relating to a transaction between Invenergy and the Applicant, since

that information is relevant to these proceedings and may have led to evidence of

spoliation of evidence by the Applicant.

D. The Board erred in admitting and considering the Applicant's and Staff's testimony

and evidence based on representations of other turbine models' environmental and

safety records, while taking the position that turbines other than those proposed for the

BW II project were irrelevant for purposes of UNU's subpoenas, discovery requests,

testimony, and exhibits. The Board further erred by blocking UNU's attempts to

obtain and/or use information about other turbine models, and then basing its decisions

on IJNU's alleged failures to introduce such information into evidence.

E. The Board erred in affirming the ALJs' rulings quashing UNU's subpoenas of

information from turbine manufacturers and wind power facilities, where the requested

data was relevant and the requests were not overbroad or unreasonably burdensome.

F. The Board erred in affirming the ALJs' ruling quashing UNU's subpoena to General

Electric as unduly burdensome, where General Electric had not raised an objection on

that ground.

G. The Board erred in finding that UNU failed to file amended or revised subpoena

requests where counsel for the subpoenaed companies refused to cooperate in

reducing the burden, if any, of compliance with the subpoenas.
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H. The Board erred in affirming the ALJ's admission of Applicant and Staff testimony

and evidence on shadow flicker where such testimony and evidence consisted entirely

of hearsay and the witnesses were not qualified to testify as experts on that subject.

I. The Board erred in affirming the ALJs' admission of the Application into evidence

based on the testimony of a sponsoring corporate official or a consultant, since

portions of the Application are hearsay insofar as the Applicant failed to offer any

witness sufficiently knowledgeable about the subject matter thereof and because these

portions of the Application were not supported by admissible expert testimony.

J. The Board erred in affirming the ALJs' rigid application of the hearsay rule against

UNU while applying a lenient hearsay standard to the Applicant.

IV. The Board erred in omitting former Staff Condition 20, since the project's collector

lines and access roads will cross numerous streams and wooded areas and thus a

vegetation management plan is necessary and warranted.

V. Conditions 29 and 30 are unlawful and unreasonable because they fail to require the

Applicant to provide financial assurance to township trustees for township roads.

VI. The Board erred in failing to require the Applicant to pay for monthly television

subscription fees and related service fees for neighbors whose television service is

interrupted by construction or operation of the BW II facility.

VII. The Board erred insofar as it omitted from the Certificate an order prohibiting the

Applicant from requiring waivers, confidentiality agreements, or other conditions in

the context of mitigation or dispute resolution.

VIII. The Certificate is unlawful and unreasonable because conditions allowing post-

Certificate alterations, information submission, and similar measures unfairly

undermine the purpose of the evidentiary hearing, relieve the Applicant of its burden

of proof, circumvent the Board's Certification criteria and statutory rights of public

notice and participation, and deprive the intervenors of procedural due process.

The basis for this Application for Rehearing and more detailed descriptions of the

Board's errors are set forth in more detail in the attached Memorandum in Support which is

incorporated in its entirety as part of this Application.
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Respectfully submitted,

/s/JackA. Van Kle
Jack A. Van Kley (0016961)
Trial Attorney
Van Kley & Walker, LLC
132 Northwoods Blvd., Suite C-1
Columbus, Ohio 43235
(614) 431-8900
jvankley@vankleywalker.com

Christopher A. Walker (0040696)
Van Kley & Walker, LLC
137 N. Main St., Suite 316
Dayton, Ohio 45402
(937) 226-9000
cwalker@vankleywalker.com
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BEFORE THE OHIO POWER SITING BOARD

In the Matter of the Application of )
Champaign Wind LLC for a Certificate )
to Construct a Wind Powered Electric ) Case No. 12-160-EL-BGN
Generating Facility in Champaign )
County, Ohio )

MEMORANDUM OF INTERVENORS UNION NEIGHBORS UNITED,
INC., ROBERT AND DIANE MCCONNELL, AND JULIA F. JOHNSON
IN SUPPORT OF THEIR APPLICATION FOR RECONSIDERATION

1. INTRODUCTION

A significant element of Champaign County's identity is its beauty and open space.

Johnson Dir., UNU Exh. 17, p. 3:21-23. Agriculture plays a significant role economically in

Champaign County, and when measured by area, much of the land in the county is agricultural.

However, Champaign County has a high population density that includes not only farmers, but

many retirees and commuters. Id., p. 3:15-23. Champaign County is a bedroom community for

commuters who hold jobs outside the county. Id. at p. 3:13-23. In particular, Union, Wayne,

and Salem Townships -- all within the proposed footprint of the Buckeye Wind II ("BW IP')

project -- have experienced significant residential growth since 2000. Id. See also id at Exh. 9

(photographs of residences and other features in eastem and central Champaign County). In fact,

the U.S. Census Bureau projects that just about all of Champaign County's population growth

will occur in the townships within the footprint of the project. The commuting distance to the

Honda manufacturing facility, Wright-Patterson Air Force Base, and the urban centers of Dayton

and Columbus has been a contributing factor to that growth. Id. at p. 3:20-23. However, many

other residents of Champaign County have been attracted by the beauty and open space of the

area. Id.

Notwithstanding the importance of this area's beauty and open space, the Ohio Power

Siting Board ("Board" or "OPSB") has issued an Opinion, Order, and Certificate ("Order")

issuing a certificate to Champaign Wind LLC ("CW') for 52 wind turbines for the BW H

facility. These turbines will be installed in the same community as the 54 wind turbines that the

Board approved in Matter of Buckeye Wind, LLC, Case No. 08-666-EL-BGN ("BW I").

UNU Appx. 000246



Those turbines will dominate the landscape east of the City of Urbana and in the rural

residential communities 'm the eastem and central portion of the county. The tzi.rbines are far

taller than any existing structures in Champaign County (Johnson Dir., UNU Exh. 17, p. 5:8-9),

and will be visible over 260 square miles (Applic. Exh. Q, p. 73, Table 4). In fact, over 47% of

the project area, between 82 to 108 turbines will be visible at any given point. Id. Throughout

the entire area proposed for the Project, residents will be confronted with views of spinning,

blinking turbines in what is currently an open and scenic region. Id. See also Johnson Dir.,

UNU Exh. 17, p. 5:8-11.

CW projects that about 453 residences and unknown structures (that might be residences)

will be located within a half mile of a BW II turbine, while 1,234 will be located within a mile of

a turbine. Speerschneider, Tr. II 349:22 - 350:9. Thus, as the Project is currently configured,

many of those residents and property owners will be subjected to distressing and unhealthy levels

of wind turbine noise that will disturb their peaceful enjoyment of their properties by day and

interrupt their sleep by night. Many will be exposed to unreasonable durations of sweeping

shadows across their properties and flickering, strobe-like effects in their homes. BW II will also

harm or kill birds and bats, including the endangered Indiana Bat. As a result of these and other

project effects discussed in this memorandum, BW II will have a profoundly detrimental effect

on the well-being of the host communities and the lives of the thousands of people who would

live within shadow and audible range of the turbines.

Given the inevitable damage from this wind project, it was not surprising that OPSB

Executive Director Kim Wissman assured Julie Johnson and others in 2008 that the OPSB would

not approve more than one wind project in eastern Champaign County. Johnson Dir., UNU Exh.

17, p. 12:13-21. Now the Board has indicated that it is reneging on this promise, siting a second

wind project within essentially the same footprint as the BW I project. For the reasons set forth

in this memoranduni, UNU' asks the Board to make good on its 2008 promise and to reverse its

Order granting a certificate for BW II.

H. THE STANDARDS APPLICABLE TO BOARD ORDERS

R.C. § 4906.12 provides that OPSB orders are subject to the procedures provided by

certain statutes governing Public Utilities Commission proceedings, including R. C. § 4903.13.

1 Throughout this memorandum, the term "UNU" will be used to refer collectively to Union Neighbors United,
Robert and Diane McConnell, and Julia F. Johnson.
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R.C. § 4903.13 provides that an OPSB order may not be unlawful or unreasonable. The Board's

factual determination must not be manifestly against the weight of the evidence or so clearlv

unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.

Chester Tp. v. Power Siting Comm. (1977), 49 Ohio St.2d 231, 361 N.E.2d 436. Furthermore, an

order must show, "in sufficient detail, the facts in the record upon which the order is based, and

the reasoning followed * * * in reaching its conclusion." Indus. Energy Users-Ohio v. Pub. Util.

Comm., 117 Ohio St.3d 486, 2008-Ohio-990, 885 N.E.2d 195, ¶30 (referring to its review of a

PUCO order under the same statute). A "legion of cases" establishes that the Board "abuses its

discretion if it renders an opinion on an issue without record support." Id.

For the reasons explained throughout this memorandum, the Board's Order is manifestly

against the weight of the evidence, is so clearly unsupported by the record as to show

misapprehension, mistake, or willful disregard of duty, fails to show in sufficient detail the facts

in the record upon which the order is based and the reasoning followed in reaching its

conclusion, and is unlawful and unreasonable. Consequently, the Board should reconsider its

Order and deny and/or amend the certificate it has issued.

III. THE BOARD'S ACTION ON THE APPLICATION CANNOT BE
CHARACTERIZED AS AN AMENDMENT OF THE PREVIOUSLY-ISSUED
CERTIFICATE TO BUCKEYE WIND. LLC.

Notwithstanding Ms. Wissman's prior assurance, the Board has approved a second wind

energy facility in the community-although one part of the Board's Order (at 5-6) suggests that

the certificate amends the previously-issued certificate to Buckeye Wind, LLC.

If the Board's Order is indeed intended as an amendment of the Buckeye Wind

certificate, that action is unlawful. The application in question was not submitted by Buckeye

Wind but by a separate legal entity, Champaign Wind. The application requests a certificate for

a separate facility, the Buckeye II Wind Farm. Applic. at 1. Applicant witness Michael

Speerschneider stated during cross-examination that the Champaign Wind project "is being

presented as a stand-alone project." Tr. II 181:17-18. Nowhere in the application is there a

request for amendment of the earlier Buckeye Wind certificate. Furthermore, the May 28

Certificate was issued not to Buckeye Wind, but to Champaign Wind.
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In light of the above, UNU requests the Board to clarify whether its Order amends the

certificate previously issued to Buckeye Wind, LLC or issues a separate and new certificate to

Champaign Wind, LLC.

IV. THE BUCKEYE II WIND PROJECT DOES NOT CONSTITUTE THE
MINIMUM ADVERSE ENVIRONMENTAL IMPACT AND DOES NOT SERVE
THE PUBLIC INTEREST, CONVENIENCE AND NECESSITY.

A. A Wind Proiect Does Not Serve The Public Interest, Convenience, And Necessity
If Its Widespread Socioeconomic And Environmental Detriments Outweigh Its
Insignificant Economic Benefits

In an apparent attempt to persuade the Board that the BW II project serves the public

interest, convenience, and necessity under RC. § 4906.10(A)(6), CW and the Staff have boasted

about the employee salaries, lease payments, and taxes that the wind developer supposedly will

pay to construct and operate the wind project. The Board's Order accepts these

misrepresentations at face value and without scrutiny. However, BW II is no more than a

subsidized project whose construction and operation the electricity ratepayers will be forced to

fund.

If wind power were an economically competitive means to produce energy, free

enterprise would have spawned numerous wind farms without preferential tax treatment from the

government such as Payments in Lieu of Taxes (PILOT) and the recently renewed federal

production tax credit under 26 U. S. C. § 45. Under the PILOT program, wind companies can

obtain exemptions from real and personal property taxation in exchange for making substantially

lower PILOT payments to the local governments. R.C. § 5727.75; Speerschneider, Tr. II 207:5-

9. Moreover, the Ohio General Assembly would not have enacted an edict for power distribution

companies to utilize "alternative energy resources" under R. C. § 4928.64(B) if these resources

were economically competitive without government mandates to use them.

But the extra costs of this so-called "green" energy must be paid for somehow. To recite

a popular adage, "there is no such thing as a free lunch." To the extent those extra costs are not

defrayed by public subsidies, the ratepayers ultimately pay for the wind projects' employee

salaries, lease payments, and taxes in the form of higher electricity rates. Consequently, this

project is in the best interest of only those few, including CW's foreign parent companies, who

earn income from the wind project at the greater expense of the vast majority of the public.
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There are four reasons why the Board should find that BW II does not serve the public

interest, convenience, and necessity under RC. § 4906.10(A)(6). First, because Champaign

Wind ("CW') failed to produce witnesses with actual knowledge of the supposed benefits of the

project, the Board has no admissible evidence that the project offers such benefits. Second, even

if the Board considers the unverified information offered by CW, the benefits of this project are

negligible. Third, the project's socioeconomic detriments far outweigh its benefits. And, fourth,

the Board's fmding of public interest, convenience, and necessity relies in large part on the

unconstitutional mandate in R.C. § 4928.64(B) that forces Ohio utilities to purchase alternative

energy generated in Ohio in violation of the federal commerce clause. The Board's Order fails

to properly analyze any of these deficiencies in CW's project and application. Consequently, the

Board should reconsider its Order and deny the certificate for BW II. Each of these four points

is discussed below.

1. _Chamoaign Wind Did Not Introduce Any Admissible Evidence
About The Sunnosed Socioeconomic Benefits Of BW II.

CW did not provide admissible evidence to support its claims that BW II will provide any

socioeconomic benefit. While CW's consultant, Camiros, prepared a report purporting to

describe the project's wages, taxes, and other socioeconomic benefits, no one from Camiros

testified in support of this report or its contents. Yet, other than the Board's reliance on the

unconstitutional mandate in R.C. § 4928.64(B), the Board's Order utilizes the Camiros report as

the basis for its finding that the project serves the public interest, convenience, and necessity.

However, the Camiros report is inadmissible hearsay. Moreover, no qualified expert

testified about its preparation or conclusions, and the lay persons who testified about the report's

conclusions were unqualified to express these expert opinions. As discussed later in this

memorandum, the County and UNU objected to CW's attempt to introduce the Application as

evidence without producing a witness knowledgeable about its various elements-including the

Camiros report. For the reasons set forth later in this memorandum, it was error for the ALJs to

admit the Camiros report, and the portions of the Application that relied on it, based on the

testimony of a "sponsoring" company official.

The Staff's testimony and evidence did not bolster the claims about the supposed

economic benefits of the BW II project. In fact, the Staff was particularly uncooperative on

socioeconomic issues at the hearing, refusing to voluntarily produce as a witness the Staff
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member who had written the discussion of the project's socioeconomic benefits in the Staff

Report. The Staff even opposed a subpoena for that witness that Champaign County and the

townships requested in an attempt to obtain some meaningful economic information about the

project.

The testimony of the subpoenaed Staff member, Richard Huckleberry, revealed why the

StafFwas so reluctant to volunteer this testimony. His testimony revealed that the Staff blindly

accepted Camiros' economic analysis with no meaningful scrutiny. He did no independent

research on the project's socioeconomic impacts, and he simply copied the economics discussion

in the Staff Report from the Camiros' study. Huckleberry, Tr. XI 2637:19 - 2638:6.2 Mr.

Huckleberry said that he accepted Caniiros' conclusions without question because he trusted the

consultant. Id. at 2679:25 - 2680:4: However, Mr. Huckleberry obviously was not familiar with

Camiros prior to reviewing its report, since he had to perform research just to obtain basic

background information about the company and its principals. Id. at 263 8:12-23. Consequently,

his blind trust in Camiros provides no reliable basis for evaluating the benefits of the BW II

project.

Camiros generated the statistics for economic benefit in CW's application by running the

Job and Economic Development Impact (JEDI) Wind Model developed by the National

Renewable Energy Laboratory (NREL). Applic. Exh. G, p. 11. While the Board's Order (at 24)

contends that the Staff reviewed Camiros' JEDI analysis and found it accurate, the Staff s review

was meaningless. The Staff did not re-run the model to test Camiros' representations, because

the Staff has not purchased the necessary modeling software. Huckleberry, Tr. XI 2656:13-25.

Mr. Huckleberry merely read Camiros' report. Id. at 2656:21-25. He has never used the model,

was not aware of the model's limitations, was not familiar with its inputs, has never seen the

outputs from a JEDI model, and did not even know whether it is the most accurate model to use.

Id. at 2657:3-11, 2673:19-25, 2677:6, 2680:7, 2681:18-23. He further admitted that he was not

aware of the model's limitations, because it was "out of my expertise" and he had "no

knowledge of that." Id. at 2681:5-11; 2684:14-16.

Mr. Huckleberry further betrayed his ignorance of the model by stating that the JEDI

statistics for economic benefits are not estimates or overly simplified assumptions (id. at

2 Testimony in the hearing transcript is cited with the witness' last name, the transcript volume, the page number,
and the line numbers.
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2654:14-25), whereas the model's creator, NREL, has cautioned that these statistics are only

estimates. Id. at 2683:21 - 2684:16. Most importantly, Mr. Huckleberry did not know what data

Camiros used to calculate the economic benefits, and thus could not determine the data's

reliability. Id. at 2696:43-16, 2697:3-5.

Both CW and the ALJs recognized that Mr. Huckleberry was insufficiently informed to

testify about the accuracy of Camiros' analysis or conclusions. CW's counsel even objected to

questioning Mr. Huckleberry about the data used in Camiros' JEDI model, because the "witness

long ago stated he was not familiar with the JEDI model." Tr. XI 2694:23-2695:5. The ALJs

sustained this objection. Id. at 2695:18. Even the ALJs noted at hearing that Mr. Huckleberry

was unqualified to answer questions about the JEDI modeling performed by Camiros, sustaining

an objection to a question about its inputs on the grounds that "he's not familiar with it" and

"he's not familiar with those specifics." Tr. XI 2679:11-17. In short, neither CW nor the Staff

presented a witness to testify about the project's economic benefits, if any.

Equally unfounded is the Board's statement (at 24) that there is no evidence that the JEDI

model is unreliable or should be disregarded. The JEDI model is "overly simplified

assumptions" and is to be used only for "high level preliminary analysis." Id. at 2701:24 -

2702:5. Yet, rather than limiting the use of JEDI to its intended function as a preliminary

screening tool, the Board is relying on JEDI to justify its final decision to issue a certificate that

will adversely impact residents living in 234 square miles in four counties.

CW did not establish even the most basic of economic facts during the hearing. Although

CW contends that it will pay $950,000 to landowners who lease their land for turbine sites and

other project facilities, it produced no witness to testify about that figure. This figure simply

appears in the application with no explanation as to how it was calculated or what evidence..

supports that figure. Applic., p. Exh. G, p. 14. CW did not even offer any evidence that the

majority of its leaseholders are residents of Champaign County, the seven county area that

Camiros characterizes as "local," or even that they are Ohioans. Consequently, this figure is

inadmissible.

Moreover, this figure should be viewed with suspicion, since CW blocked all attempts to

test its validity during discovery. CW refused to produce its leases or any information about

them in discovery, and the Administrative Law Judges ("ALJs") declined to order CW to do so

in response to the motion of Union Neighbors United, Robert and Diane McConnell, and Julia
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Johnson (collectively, "UNU") to compel this information. These errors violated UNU's "ample

rights of discovery" under RC. § 4903.082.

Moreover, under Evidentiary Rule 1006, a summary of information from voluminous

writings (in this case, the landowner leases) is deemed reliable and admissible only if the

writings have been produced to all other parties for exa.mination and/or copying. CW and the

Board have blocked UNU's attempts to review the leases during discovery and at the hearing.

No evidence of any nature to corroborate the $950,000 in leases was provided in discovery or at

the hearing. The Board should not accept at face value any such assertion that has not been

tested by discovery or cross-examination.

Accordingly, the Board first should reconsider its decision to admit, and should exclude

from the record, the Camiros report (Exhibit G of the Application), the portions of the

Application's main text that rely on the Camiros report, and the portion of the Staff Report that

discusses the Staff's conclusions based on the inadmissible Camiros report. Volume XI, Pages

2739:25 through 2741:1 of the transcript identify the specific text of the Application and the

Staff Report that should be struck. Second, because the record contains no admissible evidence

of any project benefits, the Board should reconsider and reverse its fmding that BW II serves the

public interest, convenience, and necessity and should deny the certificate.

2. The Supposed Socioeconomic Benefits Of BW II Are A Mirage.

Closer scrutiny of the supposed benefits from BW II shows that they are a mirage. An

examination of the details of CW's claimed benefits shows that even its biggest ticket purchases

may not benefit Ohio to any significant extent. None of the manufacturers of the turbine models

under CW's consideration have any production facilities in Ohio. Speerschneider, Tr. I 202:15-

19. Mr. Speerschneider could only speculate that maybe smaller parts of the turbines might be

produced in Ohio. Id. at 202:15-23. The most expensive turbine components, including the

blades, generators, and towers, will be produced elsewhere. Id. at 202:24 - 203:15. Substantial

portions of the turbine components used in EverPower's other wind projects have been

manufactured in other countries. Id. at 205:12 - 206:3.

The Board's Order posits (at 23) that Urbana's Mayor Bean testified that "there are

several businesses located within the Urbana city limits that stand to benefit from the proposed

project, which would contribute additional tax revenues." This sentence mischaracterizes Mayor

Bean's testimony. Mayor Bean's testimony established only that companies in Urbana produced
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concrete and lights that maybe could be purchased for the turbines. Tr. VIII 1986:14-1988:21.

Notably, CW has made no commitment to purchase even these small ticket items from these

companies.

CW's application claims that 86 construction workers will be employed to install the

wind turbines. Applic., p. 139. However, a closer scrutiny of this number shows that this is not

a significant benefit for Ohio. First, the number of workers has been greatly exaggerated by

including every worker who sets foot on the project, even if working on the project for only one

day. When asked about the duration of the employment period for the 86 construction workers,

Michael Speerschneider testified: "Depending on what they're specifically working on, could be

one day; it could be all 12 months." Speerschneider, Tr. 1187:17-21. While CW has to hire at

least 50% of its construction workers from Ohio to take advantage of state tax breaks, as many as

50% of the construction workers may be imported from out of state. Id. at 188:5-19. Moreover,

even if any of the construction jobs provide meaningful employment for any Ohioans, their jobs

are fleeting. These positions last only as long as construction is ongoing, and construction is

expected to take only about nine months. Applic., p. 18.

Only seven employees will be hired to operate BW II. Speerschneider, Tr. I 188:20-24.

The application makes no commitment about hiring Ohio residents for these positions. Applic.,

p. 139. Thus, as summarized by CW's application, the project's construction jobs are "short

term in nature" and its permanent jobs are "more limited in number." Applic., p. 142.

CW's estimates of the jobs and income that may be indirectly produced by BW II

through its "ripple effects" are even more tenuous. Applic., pp. 140-41. This information was

generated by Camiros using the JEDI model. Applic., p. 138. Moreover, Camiros' calculation

of benefits assumed facts that have not been demonstrated to be true, including the assumption

that all leaseholders and construction workers are "local" and will spend their lease earnings

locally. Applic. Exh. G, pp. 12-14. Mr. Huckleberry did not even know if Camiros' estimated

job increases will occur even without the construction of the wind project, or if these jobs will

come at the expense of another segment of the economy. Tr. XI 2716:1.6-2717:1-9. As

explained above, the record contains no evidence of the accuracy of the statistics used by

Camiros to calculate its modeled benefits.

Nor do CW's anticipated taxes provide any actual benefit to Ohioans. First of all, CW

has bloated its estimate of local taxes by basing them on its maximum estimate of 140 megawatts

9

UNU Appx. 000254



("MW ') of electricity from the wind farm, whereas the project may not produce any more than

89 MW. Applic., p. 140; Applic., Exh. Q, p. 4. Second, CW's tax figures are based on the

inadmissible statements from the Camiros report, Applic., Exh. G, p. 16. Moreover, as

explained above, the ratepayers are actually footing this bill by paying higher electricity prices.

Furthermore, unless the Champaign County commissioners provide CW with huge tax breaks

under the PILOT program, CW will probably abandon its Champaign County project and take its

turbines to other states where it can obtain higher tax breaks. Speerschneider, Tr. 165: 10 -

69:19.

In summary, CW has introduced little information about economic benefit into the

record, and even that scant information is inadmissible. There is no basis for the Board's finding

that the project offers any benefit to the public interest, convenience, and necessity.

3. Although The "Footnrint" Of The Turbines' Foundations Mav Be
Small, The Turbines' Enormous Towers And Blades Will Cause
Widespread Damage Throughout Half Of An Entire Countv.

a. Rather Than Preserving Agriculture. BW II Will Cause
Widesnread Damage To All Of Eastern Chamnaign County
While Producin2 Relatively Little Enemy.

CW touts the small "footprint" of BW II, noting that the concrete foundations for its

turbines will not occupy much land. However, the turbines' foundations are not the primary

source of the turbines' destructive qualities. The turbines' damage will emanate from their

goliath-like towers and blades that tower over the countryside, and the noise, shadow flicker, ice,

and other hazards caused by their blades and rotors. These effects will adversely impact the

entire eastern half of Champaign County and parts of Union, Madison, and Clark Counties.

Applic., Exh. Q, pp. 10, 29 (identifying the area of the turbines' visual impact); Applic. Exh. G,

p. 3 (showing the same area on a map of the counties). Consequently, while a traditional power

plant such as the Board-approved American Municipal Power facility produces 960 MW of

electricity, BW II will impair the quality of life in half of a county to produce a mere 89 to 140

MW of electricity. See Opinion, Order and Certificate, In the Matter ofAmerican Municipal

Power-Ohio, Inc., Case No. 06-1358-EL-BGN (Mar. 3, 2008).

While the Board contends (at 23-24) that BW II will preserve agricultural land use and

culture, this project will actually industrialize the rural character of the area. Even the

application acknowledges that BW II will "alter the cultural landscape of the area" and will
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"likely impact the historic character" of the area. Applic., p. 148. Regrettably, this project

cannot be built in a manner that will avoid this damage. The application admits that visual

"[m]itigation measures are limited, given the nature of the Project and its siting criteria (tall

structures located in open fields)." Id. at p. 151.

Moreover, the project is not necessary to preserve agriculture in eastem Champaign

County. Although the Board asserts (at 23-24) that wind projects will preserve the county's

agricultural character from development, the project area is not threatened with development,

except for BW I and BW II. In fact, the application characterizes the project area as one that is

dominated by agriculture with existing residential development that "consists almost entirely of

single-family homesteads along rural roads." Applic., p. 136. Consequently, the wind turbines

are the only threat of damaging development in eastern Champaign County.

Unlike solar power and other forms of green energy, a wind project can have a profound

negative impact on the entire surrounding countryside. CW's visual impact study reveals that

the BW II turbines will be visible during daytime from 84% of the land within 234 square miles

of Champaign, Union, Madison, and Clark Counties. Applic., Exh. Q, pp. 10, 29. Within this

area, 107 acres will be afflicted with daytime views of 43 to 56 BW II turbines at a time. Id., p.

28, Table 2. No other form of green energy can aggravate its neighbors with annoying noise in

their homes and yards, bombard its neighbors with infrasound waves that cause nausea and other

sickness, cast flashing shadows across yards and into windows, propel pieces of fiberglass blades

and ice into the countryside, destroy property values, kill bats and birds, and destroy the visual

landscape to the degree that poorly sited wind turbines do. In short, wind power can destroy the

human and natural environment if, as with BW II, its facilities are irresponsibly sited.

b. BW II Will Dama2e The Public Roads In Eastern ChamgaiLyn
County.

Public roads are seriously damaged by heavy loads of concrete and turbine components

during turbine construction, as well as by trenching pavement to lay cable across the roads.

Schaffner Dir., UNU Exh. 21, p. 2, A5; Schaffner, Tr. VI 1296:21 - 1297:18. The disassembled

turbine components will again travel the roads during decommissioning. A photograph in UNU

Exh. 22X shows why this damage occurs, depicting the typical mammoth size of the turbine

blades that travel the roads to and from the turbine sites during construction and

decommissioning.
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The negative experiences of the motorists and township trustees with the Blue Creek

Wind Farm in Hoaglin Township, Van Wert County illustrate the damage and danger posed by

wind farm construction. Prior to construction, the township's roads had been smooth with no

potholes or pothole patches. Schafffner Dir., UNU Exh. 21, p. 2, A5. During construction of the

wind farm, the concrete trucks and the trucks hauling turbine parts caused damage to the

township's roads. Id. Patched potholes are prone to rapid deterioration as water freezes in them

and reopens the holes. Schaffher, Tr. VI 1326:19 - 1327:12. The drivers of vehicles and farm

equipment, especially combines and loaded grain wagons, can lose control by hitting patches in

the roads. Id. at 1297:5 - 1298:13.

Consequently, the Van Wert County engineer asked the wind farm's owner to resurface

the roads to restore them to the same condition as prior to wind farm construction, but the owner

of the wind farm refused to do so. Schaffner Dir., UNU Exh. 21, p. 2, A5. Subsequently, the

county engineer tired of the fight with the wind developer and gave in, leaving the township

without a remedy. Schaffner, Tr. VI 1309:18-25.

CW does not dispute the fact that its activities will seriously damage the public roads.

While OPSB must compel CW to fix the roads it damages, this is hardly a net benefit to the

community. Without the wind turbines, the county's and townships' roads would not need repair

or rebuilding in the first place. The negative experiences of the motorists near Blue Creek Wind

Farm reveal that the motorists in eastern Champaign County will also have to drive roads with

dangerous potholes during the project's nine-month construction period. The Van Wert County

experience shows that, even after completion of construction, Champaign County's roads are

likely to remain in an inferior condition.

c. Chamnaign Wind's Study Of The Socioeconomic Impacts
Of BW II I2nored Its Socioeconomic Detriments.

Mr. Huckleberry admitted that Camiros' study did not examine the economic losses

resulting from this project. Huckleberry, Tr. X12722:21 - 2725:20. Thus, while CW talks about

the mere seven permanent jobs its project might create, neither CW nor the Staff considered the

jobs that this project may eliminate. Id. For example, they did not determine whether the jobs of

any workers at traditional coal-fired power plants may be eliminated as consumers are forced to

pay for wind-generated electricity as a replacement for some of the traditional power plants'

electricity. Id. at 2722:21 --- 2724:17. Nor did they identify or quantify job losses from departing
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companies whose owners leave eastern Champaign County to avoid the turbines, or the lost job

creation opportunities as employers are discouraged from siting new facilities in the area due to

the turbines' presence. Moreover, Urbana Mayor Bill Bean's testimony established that the wind

project will stymie the city's expansion to the east and thus block the anticipated economic

growth that otherwise would occur there.

Camiros did not quantify or mention the direct or indirect jobs and income that may be

lost through the "ripple effect" from losing the socially and economically important functions of

Grimes Field. Mr. Huckleberry had not even heard of Grimes Field prior to being asked about

the airfield during the hearing, and had not considered the socioeconomic effect of BW II on the

airport. Huckleberry, Tr. XI 2720:11 - 2721:3. The project's interference with air flights

threaten the socially beneficial and economically profitable activities at Grimes Field, including

the Hot Air Balloon Festival, the Mid Eastern Regional Fly-In of vintage and experimental

aircraft, World War II pilot reunions, two museums including the Champaign Aviation Heritage

Museum, the airport restaurant patronized by recreational pilots and people who enjoy watching

aircraft during their meals, and commercial transactions by local businesses that depend on the

airport. Hall Dir., Urbana Exh. 13, pp. 2-3, A7, A10, Al l; Bean Dir., Urbana Exh. 18, pp. 2-4;

Bean, Tr. VIII 1980:5-23, 1983:3 - 1984:16. In the case of the balloon festival, the balloons tend

to drift to the east where the turbines will be located. Bean, Tr. VIII 1984:6-16. Pilots who

patronize airports also purchase fuel, food, and lodging, and pay taxes on these purchases, so

these activities at Grimes Field have "a big impact" on Urbana's retailers. Rademacher, Tr. VIII

1927:4 - 1929:9; Bean, Tr. VIII 1985:3-5. The Board's Order ignores these losses. But the loss

of these activities would "decimate" Urbana. Bean, Tr. VIII 1985:11-23.

Nor did Camiros quantify or even mention other economic losses that BW II will cause.

Neighboring property owners will lose value in their land and homes as the turbines' presence

brings down the neighborhood's property values, as explained later in this memorandum. This

will cause local governments to lose substantial income from property taxes. The Staff failed to

examine the loss of property values. Huckleberry, Tr. XI 2721:10-14. Neither Camiros nor the

Staff evaluated economic losses from damage to cultural or wildlife resources (id. at 2721:15-

21), nor did the staff consider the economic impacts of medical expenses and loss of productivity

that will occur unless the Board adopts protective setbacks for noise and infrasound. Neither the

Staff nor Camiros determined whether the consumers' electrical costs will increase from
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absorbing the costs of the wind project. Id. at 2717:19-22. In short, neither Camiros nor the

Staff evaluated the net economic impact of the project, and nothing in the record indicates that its

socioeconomic benefits exceed its socioeconomic losses. In fact, the record indicates the

opposite is true.

The Board's Order (at 24) states that UNU has cited no evidence to prove that BW II will

cause economic detriments. To the contrary, UNU's opening and reply briefs cited ample

evidence of those anticipated impacts, including the foregoing citations to the testimony of

Urbana's witnesses about the expected harm to its vital Grimes Field activities. UNU also has

presented substantial testimony about road damage caused by wind farm activities and the loss of

neighboring property values due to turbine noise, shadow flicker, aesthetic damage, and other

impacts.

More importantly, although UNU has introduced evidence about the project's negative

effects, it is not UNU's duty to do so. CW has the burden of proof. Canton Storage & Transfer

Co., Inc. v. PUCO, 72 Ohio St. 3d 1, 5 (1995). Therefore, it must introduce evidence that it has

performed a reliable study on the benefits and detriments of its project. As Mr. Huckleberry

admitted, CW has not even pretended to evaluate the project's negative economic effects.

Instead, Camiros prepared a one-sided promotion of its client's project and then did not even

bother to appear at the hearing to defend its conclusions. The Board cannot base such an

important decision on such an incomplete analysis.

4. Ohio's AEPS Is Unconstitutional And Cannot Serve As The Basis Of The
Public Interest, Convenience. And Necessitv For The Proiect

Ohio's Alternative Energy Portfolio Standards (AEPS) require that a portion of the

electricity sold to Ohio retail customers must come from alternative energy resources. R.C. §

4928.64(B). At least half of the alternative energy resources must be generated from renewable

sources, including wind, and half of those renewable sources must be located in Ohio. Id. §

4928.64(B)(3).

The Board cites Ohio's Alternative Energy Portfolio Standard (AFPS) as support for the

Board's finding that the Project meets the public interest, convenience, and necessity as required

by R.C. § 4906.10(A)(6). At page 35 of its Opinion, the Board states:

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's
electric utilities to procure, at a minimum, 50 percent of the renewable energy
requirement from resources located within the state of Ohio. Consequently, the
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Board is aware that an electric utility may fulfill a portion of its AEPS
requirements by entering into an electric utility supply contract with the owner of
a wind facility, such as the proposed facility in the application at issue. The
Board believes that this potential benefit of the project adds support to a fmding
that the proposed project is in the public interest, convenience and necessity as
required by Section 4906. 10(A)(6) of the Revised Code.

Certif at 35.

However, Ohio's AEPS cannot serve as the basis for a fmding of public interest,

convenience, and necessity, because the AEPS violates the commerce clause of Article I of the

U. S. Constitution. U. S. Const. Art. I, § 8, clause 3. Though stated as a grant of regulatory power

to Congress, the Supreme Court has construed the commerce clause to have a "negative" or

"dormant" aspect that prohibits the states from unjustifiably burdening or discriminating against

the flow of interstate commerce. E.g., Oregon Waste Systems, Inc. v. Dep't ofEnv. Qual, 511

U.S. 93, 99 (1994). Because the AEPS discriminates against out-of-state renewable energy

sources and in favor of in-state sources, the law is in violation of the commerce clause.

Subsequent to the Board's Order, the Seventh Circuit Court of Appeals ruled that a

Michigan statute mandating renewable energy "trips over an insurmountable constitutional

objection" insofar as that statute discriminated in favor of in-state energy sources and against

out-of-state sources. Illinois Commerce Comm'n v. FERC, No. 11-3421 at 15 (7th Cir. June 7,

2013). The court stated, "Michigan cannot, without violating the commerce clause of Article I of

the Constitution, discriminate against out-of-state renewable energy." Id.

Ohio's AEPS trips twice over the very same constitutional obstacle. First, it

discriminates against out-of-state renewable energy sources by requiring utilities to meet half of

their renewable energy quotas through in-state sources. R.C. § 4928.64(B). This violates the

dormant commerce clause. Second, utilities that fail to meet the AEPS goals must submit

compliance payments to the Advanced Energy Fund (AEF). R. C. § 4928.61. Monies from the

AEF are administered by the State to provide "financial, technical, and related assistance for

advanced energy projects in this State or for economic development assistance." R.C. §

4928.62(A). The required compliance payments are, in essence, a tax or penalty on a utility's

inability or unwillingness to comply with a state regulatory scheme that discriminates against

interstate commerce. Moreover, Ohio redistributes those AEF funds in a geographically
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discriminatory manner, by limiting funding to in-state sources only. This sort of in-state subsidy

was ruled unconstitutional in West Lynn Creamery v. Healy, 512 U.S. 186 (1994).

Therefore, since the AEPS is unconstitutional, it cannot be cited in support of a finding

that the CW facility meets the public interest, convenience, and necessity. Notably, except for

the inadmissible Camiros report, the Board offers no other support for such a finding; all of the

remainder of the Board's discussion on that certification criterion focuses on how other project

effects, such as noise and shadow flicker, are not contrarv to the public interest, convenience,

and necessity. Therefore, there is no valid basis for the Board's conclusion that the project

satisfies RC. § 4906.10(A)(6).

B. A Wind Enerav Utility That Lacks The Setbacks Necessary To Prevent High Sound
And Infrasound Levels From Causina Discomfort, Annoyance, Sleep Deprivation,
And Health Disorders Among The Utilitv's Neiehbors Does Not Represent The
Minimum Adverse Impact As Reauired By R.C. 4906.10(A)(3).

1. CW's Proposed Limits For Audible Noise Will Cause Widesnread
Discomfort, Annoyance, And Sleep Denrivation.

Contrary to R.C. 4906.10(A)(3), the BW II project as proposed does not "represent[] the

minimum adverse environmental impact, considering the state of available technology and the

nature and economics of the various alternatives, and other pertinent considerations." The Board

has approved 52 turbines for the BW II project, and their noise will add to that of the 54 turbines

already approved for the Buckeye Wind I (BW I) wind project. The Board has approved a

"design goaP' of 44 A-weighted decibels (dBA) for the cumulative noise volumes from both BW

I and BW II to establish the recommended distances between its proposed BW II turbine sites

and the residences of nonparticipating neighbors.3 Applic., p. 76; Applic., Exh. 0, p. 2. The

Board has also approved lenient noise limits of 45 dBA (Leq) at the outside walls of

nonparticipating residences and 50 dBA at the property lines of nonparticipating landowners.

Applic., p. 71; Applic., Exh. 0, p. 2.

While much of the project area is agricultural, this community is also populated by

substantial numbers of homes occupied by residents in other occupations who were attracted to

the area's beauty and open spaces. Johnson Dir., UNU Exh. 17, p. 3:13-23. Plot 5 of Mr.

3 As used in this memorandum, "nonparticipating" or variations of that term refer to persons who are not leasing
their land to CW as sites for turbines, collector lines, or other wind farm structures.
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Hessler's noise report shows that BW II, by themselves or in combination with BW I, will

expose a "sizeable number" of nonparticipating residences to noise levels above 40 dBA.

Hessler, Tr. IV 858:17 - 859:10; Applic., Exh. 0, Plot 5. UNU members Robert and Diane

McConnell, Larry and Mildred Peace, Linda and Larry Gordon, and James and Anita Bartlett

will all be exposed to noise levels above 40 dBA. Johnson Dir., UNU Exh. 17, p. 3:8-12; UNU

Exh. 171. A count of the nonparticipating residences reveals that over 200 nonparticipating

residences will suffer from this volume of turbine noise (see the black dots within the red and

green areas of Plot 5). Applic., Exh. 0, Plot 5. All of these residents will be exposed to turbine

noise far exceeding five dBA above the normal background sound level of this community.

Humans have varying tolerance levels for noise. The same noise level that bothers one

person may not annoy another person. Hessler, Tr. IV 743. A good example of this fact is

illustrated by the heavy bass beat of a boom box that might be enjoyable to its owner, but

annoying to almost everyone else within hearing distance, especially if they are trying to sleep or

relax

Wind farm studies by respected acousticians have established that 10% of the population

becomes "very annoyed" at turbine noise levels of 30 to 35 dBA. James Dir., UNU Exh. 19, p.

14. At these sound levels, 25% of the population experiences sleep disturbance. Id. While 39%

of the population notices turbine noise between 30 dBA to 32.5 dBA, this percentage increases

"sharply" once the noise level reaches 35 dBA, with 85% of the populace noticing the noise at 35

dBA to 37.5 dBA. Mundt, Tr. XII 2946:1-14. Of the persons exposed to turbine noise of 37.5

dBA to 40 dBA, 20% are "very annoyed," while 36% of the population is "very annoyed" at

levels over 40 dBA. Id. at 2946:20 - 2947:2. Most of the annoyed respondents have reported

that they were annoyed every day or just about every day, thus indicating that turbine noise was

intruding on their daily lives. Id. at 2948:1-7. Accordingly, and as more fully explained in

Section III.A.8 below, turbine noise above 35 dBA causes unacceptable levels of annoyance and

sleep disturbance.

The term "annoyance" as used in these studies, and by acousticians generally, refers to

higher levels of stress that harm the body. James, Tr. V 1235:16-22. In contemporary medicine,

the term "annoyance" is a precise technical term describing a mental state characterized by

distress and aversion, which if maintained, can lead to a deterioration of health and well-being.

Mundt, Tr. XII 2977:18 n 2978:5. Annoyance is usually defined as an unpleasant mental state
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characterized by irritation, frustration, distraction, or anger. Punch Dir., UNU Exh. 23, p. 13,

A21. A report cited by Dr. Mundt found that the stress from turbine noise may interfere with a

person's ability to recover from the psychological stress of the work day by resting at home.

Mundt, Tr. XII 2956:4 - 2957:7. Since the 1940s, the World Health Organization (WHO) has

defined health broadly as a state of physical, mental, and social well-being, and not merely as the

absence of disease or infirmity. Punch Dir., UNU Exh. 23, p. 13, A21. Because annoyance can

mean more than a slight irritation and can cause significant degradation in the quality of life, the

WHO considers anything that degrades quality of life, including annoyance, as a degradation of

health. Id. When annoyance is severe or becomes regular or constant, as opposed to mild and

occasional, it can impact a person's health. Id. Studies have shown that the closer the neighbors

are to wind turbines, the greater the annoyance. Id. That annoyance can impact health, leading

to sleep disturbance and other serious health issues that include emotional and social turmoil for

some families. Id.

The WHO has concluded that noise levels in the 30 to 40 decibel range lead to sleep

disturbance and reduce the quality of life. Punch Dir., UNU Exh. 23, p. 15, A24; Punch, Tr. VII

1743:15-22. The damage to sleep in this range includes awakening, body movements, arousals,

and sleep disturbance. Punch, Tr. VII 1741:21 - 1742:9.

Both the audible sound and infrasound from wind turbines are dominated by amplitude

modulation. Punch Dir., UNU Exh. 23, p. 10, A16. "Amplitude" refers to the intensity,

magnitude, or level of a sound. Punch Dir., UNU Exh. 23, p. 10, A16. Amplitude modulation is

the rise and fall of noise levels, which wind turbines create in about one second intervals as the

blades turn. Applic., Exh. 0, p. 39. The audible sound and infrasound from wind turbines

typically vary over short time periods, generally for seconds or fractions of a second. Punch

Dir., IJNU Exh. 23, p. 10, A16. A significant portion of nearby residents find this fluctuating

sound to be highly disturbing, experiencing symptoms that include sleep disturbance, annoyance,

headaches, ear pressure or pain, dizziness, nausea, anxiety, and a general feeling of distress or

discomfort. Id.

Even CW's noise consultant testified that the highly variable nature of wind turbine noise

can lead to sleep disturbance. Hessler, Tr. VI 849:6-9. The fact that audible sound disturbs sleep

is understandable, as few persons can sleep well in the presence of noise, especially amplitude-

modulated noise that is unpredictable, intermittent, or uncontrollable. Punch Dir., UNU Exh. 23,
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p. 12, A19. A study by Dr. Robert Nissenbaum found that 90% of the persons living within

4,500 feet of the turbines evaluated in that survey were using sleep medications to help them

sleep. James, Tr. V 1207:7-10. In Mr. James' experience, a significant percentage of the

persons residing within 2,500 feet of a turbine awaken frequently, suffer sleep deprivation, and

hear turbine noise as the dominant noise. Id., 1206:19 6 1207:23, 1254:8-19.

Except under extreme fatigue, a night of normal, healthy sleep depends on an acoustic

background that is relatively familiar, quiet, and steady-state, so any noise that is loud enough or

modulated in intensity has a tendency to prevent people from going to sleep. Punch Dir., UNU

Exh. 23, p. 12, A18. Moreover, the brain associates certain types of sounds with danger, so those

sounds may awaken a sleeping person. Id. Therefore, sounds heard during sleep can wake

people and prevent them from resuming sleep. Id.

It's well known that prolonged loss of sleep can have serious consequences on health. Id.

at p. 14, A23. The relationship between sleep disturbance and health is fairly direct. Id. Even

CW expert Kenneth Mundt admitted that sleep deprivation can cause health problems. Mundt,

Tr. XII 2982:23 - 2983:3. Medical experts at the National Institutes of Health (NIH) find that

sleep affects our capacity to learn, and negatively affects memory, temperament, heart health,

and hormones. Punch Dir., UNU Exh. 23, p. 14, A23. Without sufficient sleep, the ability to

learn new information and to concentrate and recall information is compromised. Id. High

blood pressure, changes in heart rate, and an increase in heart disease can result from lack of

sleep. Id. All of these symptoms have regularly been reported by individuals who live near

commercial wind turbines. Id. According to the NIK prolonged sleep disturbance results in

lowered immunity to disease. Id. Weight gain is a common complaint. Id. The release of

growth hormone, which boosts muscle mass and cell and tissue repair in children and adults,

depends on sufficient deep Stage 3 sleep for normal growth and development in children. Id.

Sleep also has an effect on the release of sex hormones, so puberty and fertility can be affected.

Id. Pregnant women who do not get enough sleep may be at an increased risk of miscarriage. Id.

Consequently, the levels of audible turbine noise from CW's project as designed will

cause harmful annoyance and sleep disturbance in the community. The Board should not

approve such a project.
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2. Both What You Can Hear, And What You Cannot Hear, Can Hurt You
Both Audible And Inaudible Sound Waves From Wind Turbines Can Cause
Health Disorders In Neighbors Livine Too Close To The Turbines.

The Board's Order represents (at 62) that "much of UNU's rationale in support of the 35

dBA limit relies on its arguments that turbine noise above 35 dBA causes unacceptable levels of

annoyance and sleep disturbance, which, in tum, causes negative health consequences."

However, this is only a part, albeit an important part, of the harm caused by turbine operation.

Serious additional health impacts result from the effect of the sound waves on the body's

vestibular system, which can impair the body's functions even in the absence of annoyance and

sleep disturbance.

While annoyance and sleep disturbance from loud, audible turbine noise can lead to

health problems, the audible and inaudible sound waves from turbine operation can pose a direct,

physical threat to human health. Dr. Jerry Punch testified at the hearing about the health

disorders caused by wind turbine sound, including infrasound. Infrasound consists of sound

waves with frequencies below 20 Hz, which typically cannot be heard by humans. Punch Dir.,

UNU Exh. 23, p. 8, A13. Infrasound enters the brain through neural pathways leading from

specialized cells within the inner ear. Id.

Dr. Punch is a life-long audiologist with a doctorate in audiology. Punch Dir., UNU Exh.

23, p. 1, A2-A3. After a four-decade career as an audiologist, he retired from full-time

employment in May 2011 after being on the Michigan State University (MSU) faculty for 21

years. Id. at A2. He continues to work part-time on research and selected consulting projects at

MSU as a Professor Emeritus in the Department of Communicative Sciences and Disorders. Id.

He reviews research proposals submitted by MSU faculty for the purpose of ensuring

compliance with federal and university standards for the protection of human subjects. Id. He

also serves as a member of a team of interdisciplinary researchers on campus to study genetic

and environmental influences on common health conditions. Id.

Dr. Punch has taught at several universities during his career. Id. at p.4, A6. In his early

career, he taught audiology and related coursework to undergraduate and graduate students at the

University of Mississippi and University of Memphis. Id. While at the Indiana University

School of Medicine, he lectured on basic audiology to medical residents in otolaryngology (the
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medical field dealing with disorders of the ear, nose, and throat). Id. His many teaching courses

at MSU included Anatomy and Physiology of Hearing and Speech, Audiologic Rehabilitation,

Diagnostic Procedures in Audiology, Differential Diagnostic Audiology, Hearing Amplification,

Hearing Disorders, Industrial Audiology, Introduction to Audiology, Introduction to Speech and

Hearing, Medical Aspects of Audiology, Microcomputer Applications in Speech and Hearing

Sciences, Pediatric Audiology, Professional Ethics in Communicative Sciences and Disorders,

Psychoacoustics (how the human brain processes sound), and Research Methods. Id.

Besides teaching, Dr. Punch has worked as a clinical audiologist and clinical supervisor

for a substantial portion of his career. Id. at A5. He started his career as a clinically certified

audiologist at Vanderbilt University for 1-1/2 years after receiving his master's degree, and held

clinical supervisory positions at the University of Mississippi and University of Memphis. Id.

He served as the Chief of the Audiology Section in Riley Children's Hospital at the Indiana

University School of Medicine between 1984 and 1987. Id. During about half of his 21 years at

Michigan State University, he supervised master's students in audiological diagnostic

evaluations and hearing aid selection and fittings in MSU's Speech and Hearing Clinic. Id.

Dr. Punch has published approximately 80 articles in the scientific and professional

literature. Id. at p. 5, A7. A few of his papers have been literature reviews, including a treatise

on wind turbine noise and its effects on human health. Id.

Audiology is the study of hearing and hearing impairment, with the goal of explaining the

effects of sound on human health. Id. at p. 2, A4 and p. 5, A8. To achieve that purpose, the

curricula for audiology at the undergraduate and graduate levels emphasize course work in

acoustics, the anatomy and physiology of the ear, hearing disorders, and medical aspects of

audiology. Id. at p.4, A4. Because audiology deals with issues that affect the overall health and

well-being of individuals who have hearing loss, it is generally regarded as an allied health

profession that deals with hearing health. Id. at p. 2, A4. It focuses on the communicative,

psychological, occupational, academic, and social consequences of hearing loss in humans. Id.

As health professionals, audiologists work in a variety of health-related positions. Id.

They frequently collaborate with medical specialists and other health professionals, teachers,

social workers, engineers, researchers, and technicians. Id. Audiologists typically practice in

physicians' offices, hospitals, schools, community hearing clinics, rehabilitation centers,
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residential health facilities, and health departments. Id. An increasing number of audiologists

specialize in disorders of balance, or equilibrium. Id.

Audiologists routinely administer audiometric testing to provide diagnostic information

to otolaryngologists (ear, nose and throat specialists) and other physicians. Id. at p. 3, A4. This

information is used by these medical professionals to determine the specific location of the

problem in the ear and to determine whether individual patients can benefit from medical or

surgical treatment. Id.

As an audiologist, Dr. Punch has considerable training and experience involving the

relationship between sound and human health. Id., p. 5, A9. Much of this expertise was

acquired from his formal education and teaching. Audiology courses in anatomy and physiology

explain how the ear processes sound through the outer ear, middle ear, inner ear, the VIIIth

cranial nerve, brainstem, midbrain, and in the cortex of the brain. Id. Audiologists learn how the

inner ear differentiates between high-, mid-, and low-frequency sound. Id. They learn about the

anatomy and function of the vestibular system and how it differs from the auditory systern. Id.

They also leam about the physiological interactions at the periphery, brainstem, and brain levels

among these systems, and how various systems interact, even though their primary functions

differ. Id. For example, the visual system is highly integrated with the vestibular system, which

explains why rapid eye movements are an indication of vestibular problems such as dizziness.

Id. Audiologists are familiar with the nature of normal and disordered hearing across the

frequency range at intensities between threshold, or barely audible sound, and the point at which

sound becomes uncomfortably loud or even painful. Id. at pp. 5-6, A9.

Dr. Punch has researched the impacts of infrasound on human health caused by wind

turbine noise. Id. at p. 6, A9. He has conducted an exhaustive literature search on this problem,

including studies by Dr. Michael Nissenbaum and Dr. Alec Salt. Id. He subsequently co-

authored an article on the health problems of wind turbine noise, which was published in an

audiology periodical, Audiology Today. Id. Recently, he testified as an expert witness about the

health effects of wind turbine noise in a hearing by Wisconsin's Public Service Commission. Id.

That wind turbine sound can cause health problems comes as no surprise to audiologists.

Audiologists know that some audible sounds can be disturbing, causing annoyance, stress, loss of

concentration, and loss of sleep, which can ultimately lead to serious health consequences. Id. at

p. 7, Al 1. Such sounds typically have distinguishing acoustic or temporal characteristics. Id.
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They are usually the sounds that are unexpected, unpredictable, occasional, uncontrollable, or

broadband (having a noisy quality, as opposed to tonal quality) and tend to be regarded as

undesirable, disturbing, and annoying. Id. As discussed below, these characteristics are typical

of wind turbine noise.

Infrasound can also produce a variety of unpleasant sensations, including pulsation,

annoyance, stress, panic, ear pressure or fullness, unsteadiness, vertigo, nausea, tinnitus, and

general discomfort. Id. at p. 10, A15. Other symptoms may include memory loss, disturbed

sleep, blood pressure elevation, and heart arrhythmias. Id. Low frequency audible noise (20 -

150 Hz) and infrasound created by heating, ventilating, and air conditioning systems in industrial

plants have been identified as sources of fatigue, headache, nausea, concentration difficulties,

disorientation, seasickness, digestive disorders, coughing, visual problems, and dizziness,

resulting in the coining of the term "Sick Building Syndrome." Id. at p. 8, A14. In the late 90s,

a study by Waye found that exposure to low-frequency ventilation noise that varied in amplitude

over time was more bothersome, less pleasant, impacted work performance more negatively, and

led to lower social orientation than low-frequency sounds that are constant in intensity. Id. The

National Institute of Health (NII3) has reported that exposure to infrasound can cause vertigo, as

well as fatigue, apathy, depression, ear pressure, loss of concentration, and drowsiness. Id. at p.

9, A14.

The research of Dr. Alec Salt at the Washington University School of Medicine in St.

Louis, Missouri, has identified the mechanism by which inaudible sound can cause the adverse

health symptoms reported by people who are exposed to wind turbine noise. Id. at p. 9, Al 5.

His research has shown that infrasound is largely inaudible because inner hair cells, which are

most directly coupled to the brain, are relatively insensitive to very low frequencies, but the outer

hair cells are sensitive to low-frequency and infrasound components that are below the level that

can be heard. Id. Dr. Salt's research has shown that an anatomical pathway exists from the outer

hair cells through the brainstem for infrasound to reach the brain. Id.

Audible acoustic signals stimulate primarily the cochlea, the end organ of hearing in the

inner ear. Id. at p. 11, A18. They then travel through the VIIIth cranial nerve to the brainstem

and on to the auditory centers of the brain's cortex, where they are interpreted as sound. Id. at

pp. 11-12, A18. Some sound waves, especially infrasound, are picked up as vibrations by the

vestibular portion of the inner ear, and some directly stimulate other parts of the body, including

23

UNU Appx. 000268



the rib cage and organs in the chest cavity. Id. at p. 11, A18. These acoustic or vibratory signals

are not perceived as sound, but stimulate other brain centers and result in perceptions and

sensations that can degrade health and well-being. Id. at p. 12, A18.

Adverse health effects from noise begin at the level of 30 to 40 dBA and worsen above

40 decibels, so much that the WHO recommends that no person be exposed to more than 40

decibels of noise at night to avoid subclinical health effects. Punch, Tr. VII 1818:23 - 1819:11;

Punch Dir., UNU Exh. 23, p. 15, A24. Children, especially infants, the elderly, and the

chronically ill are the most vulnerable to negative health effects from noise. Id. at p. 19, A3 1.

Notably, WHO's conclusions pertain to sounds other than turbine noise. Id. at p. 16, A24 and p.

19, A3 1. As explained below, turbine noise is substantially more intrusive and threatening than

other noises, and the WHO's recommendation cannot be considered sufficiently protective of

neighbors exposed to turbine noise.

Notably, while turbine noise inflicts a significant percentage of its recipients with

annoyance and health disorders, not everyone is susceptible to these symptoms. Id. at p. 11,

A17. By analogy, not everyone is susceptible to motion sickness when on a boat, but no one

disputes that some people experience genuine discomfort and sickness in that situation.

However, this explains why some neighbors of wind projects can attest that they feel no ill

effects.

A family assisted by Mr. James in Michigan has abandoned its home and was living in a

cabin far removed from their home, due to the nausea, balance problems, and inner ear maladies

caused by the turbines. James, Tr. V 1110:9 - 1111:7. Dr. Punch has visited and interviewed

that family, and another Michigan family, that have been forced to abandon their homes near

wind projects due to the ill effects of wind turbine sound. Punch Dir., UNU Exh. 23, p. 6, A9.

Another family in Wisconsin experienced similar problems, abandoning their home to live in a

recreational vehicle at a campground. James, Tr. V 1112:18 - 1113:9. Even Mr. Hessler is

aware of three homes in Wisconsin that have been abandoned by owners who could not tolerate

turbine noise. Hessler, Tr. IV 850:23 - 851:10. These incidents are by no means unusual, as Dr,

Punch has read reports on hundreds of families that have experience health disorders from wind

projects. Punch Dir., UNU Exh. 23, p. 19, A33. Health complaints have arisen "[a]nywhere

there's wind turbines." Punch, Tr. XI 1783:17-18.
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Dr. Punch's interviews of and visits with one of the aforementioned Michigan families

illustrates the pain that these families experience. The husband had difFculty sleeping at night

because of ringing and pulsatile tinnitus in both ears (blood passing through the ears) when the

turbines are operating. Punch Dir., UNU Exh. 23, p. 20, A33. Earplugs did not help him, and he

had ear pain and a balance problem that made him feel like he was on a roller coaster when

sitting still. Id. The wife experienced sensations of electricity going through her body as if she

were receiving shock waves. Id. She feels pressure and pulsations in her upper chest cavity,

tingling in one arm and one ear, dizziness, and general balance problems. Id. At one point, she

visited the emergency room because of heart palpitations and hurting and pressure around the

heart, neck, and ears. Id. At night, when living near the turbines, she experienced frequent

arousal from sleep, and earplugs and sleeping in the basement did not help. Id. The family's

young son had sleeping problems, headaches, and vomiting. Id.

As Dr. Punch's testimony shows, the sound waves from audible and inaudible wind

turbine sound can cause serious bodily injury. This testimony is not based on Dr. Punch's

treatise, contrary to the Board's assertion (at 62), but on sound research by Dr. Salt and other

scientific evidence. The Board's Order (at 62) dismissively characterizes the foregoing

information as "emotional rhetoric and the parade of negative scenarios that could occur upon

approval of the proposed project." However, this informa.tion is not conjecture about the future,

as this "parade of negative scenarios" has already occurred at other irresponsibly sited wind

projects. The Board ignores these events at the peril of more than two hundred families living

near the proposed BW II turbine sites. The Board should establish adequate setbacks to prevent

these health disorders from occurring at BW II.

3. The BW II Turbines Should Be Located At Least 0.87 Mile From The
Properties Of All Nonnarticipating NeiEhbors.

Medical researchers, including Dr. Nina Pierpont, have recommended a 1.25 mile setback

for wind turbines to prevent health disorders. Punch Dir., UNU Exh. 23, p. 22, A36. Complaints

are prevalent worldwide in regions where lower setbacks are employed.. Id. Dozens of

jurisdictions in the United States and Canada have adopted setbacks ranging between 1/2- to 2-

mile from residences. Id. The major scientific councils of France, Germany, and the United

Kingdom have all recommend setbacks of about 1 mile. Id.
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A study of two wind projects in Maine by Dr. Michael Nissenbaum published in Noise

and Health found that residents living within 0.87 riaile (]..4 kilometers) of a turbine slept more

poorly, were sleepier during the day, and suffered poorer mental health than those living at

distances greater than two miles away. Punch Dir., UNU Exh. 23, p. 14. The study's scores on

sleep and mental-health measures correlated well with noise exposure levels. Id. Dr.

Nissenbaum also found that sleep disturbance occurred at noise exposures below an average

LAeq of 40 dBA, but was not able to determine the exact level at which sleep was no longer

disturbed. Id. at pp. 14-15, A24. However, he observed adverse health effects where the

measured daytime noise levels averaged 38 LAeq. Id. at p. 22, A36.

Dr. Nissenbaum's report is a peer-reviewed epidemiological study. Id. at p. 15, A24.

The article noted that Richard James and others reviewed the manuscript before publication, but

it is also likely that the journal followed the standard publication practice of using two or three

additional, unnamed reviewers to review and approve the manuscript after submission. Id.

In an effort to deflect Dr. Punch's testimony, CW presented the testimony of

epidemiologist Dr. Kenneth Mundt. However, in contrast to Dr. Punch's considerable expertise

on this issue, Dr. Mundt is unqualified to address this issue. Dr. Mundt has no training in

acoustics. Mundt, Tr. XII 2863:22-23. His experience with wind projects appears to be limited

to visiting two wind farms in California and Ontario. Id. at 2863:24 - 2864:11. He has never

interviewed anyone to determine whether they were suffering health disorders from wind

turbines, because he has "had no reason" to do so. Id. at 2864:12-16. Dr. Mundt offered no

evidence to disprove Dr. Punch's opinions about the health damage caused by turbine sound. In

fact, he admitted that he has no evidence to contradict Dr. Punch's opinion that sound waves

from turbines harm human health. Mundt, Tr. XII 2982:8-22. He further observed that

epidemiology cannot even be used to prove that causation does not exist. Mundt, Tr. XII

2855:10 -- 2856:25.

In an apparent effort to promote his own profession, Dr. Mundt contended that only

epidemiology studies are a valid method for determining whether something harms health.

Mundt Dir., CW Exh. 29, p. 31, A25. However, respected scientists in other professions, as well

as other epidemiologists, disagree with Dr. Mundt's self-interested position. Dr. Carl Phillips, an

epidemiologist, has cited epidemiological evidence for his opinion that wind turbine noise causes

health disorders. Punch Dir., UNU Exh. 23, p. 15, A24. However, even Dr. Phillips
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acknowledges that other types of evidence provide information to prove this connection. Id., pp.

17-18, A29. Dr. Punch testified that credible, scientific evidence comes from a variety of

research designs, not just from epidemiology. Punch Dir., UNU Exh. 23, p. 16, A26. Many of

them fall outside of the epidemiological approaches that wind companies often insist on before

they will admit that there is a cause-and-effect relationship. Id. There are many other research

approaches, all based on scientific methods that can bring much valuable information to the

table. Id. They include systematic observation, which is the critical foundation of all scientific

inquiry; in-depth studies of single cases; designs that use naturally occurring groups (as opposed

to assigning randomly selected individuals to groups); true experimental designs (in which

variables are actively manipulated by the experimenter); case-crossover designs (in which

individuals in two randomly selected experimental groups are switched to different treatments

during the experiment, to study the effects of transient exposures on the risk of acute illness);

designs that establish associations between variables; and single-subject designs (which study

individuals under a variety of conditions that change over time). Id. Single-subject designs can

reveal relationships between specific interventions and changes in outcomes in individuals, and

they are often used to study groups of individuals, and not just single individuals. Id. Numerous

persons have experienced health symptoms that have waxed and waned during repeated cycles of

exposure and non-exposure to wind turbines. Id. Those observations are very similar to single-

subject research designs, and they have given scientists an abundance of evidence that wind

turbine noise is harmful to human health. Id.

Nevertheless, in an approach reminiscent of the tobacco industry's strategy of the 1960s,

Dr. Mundt followed the traditional formula used by the tobacco industry and other companies

whose products are known to harm the public -- arguing that there are no epidemiological studies

proving causation that meet his stringent standards. Dr. Mundt admits that epidemiological

studies have been performed to evaluate wind turbines and health effects, although he calls them

"weak." Mundt Dir., CW Exh. 29, p. 5, A8. However, he also acknowledged that it is

impossible to perform a perfect epidemiological study. Mundt, Tr. XII 2886:15-18. He admitted

that it is not uncommon for epidemiologists to disagree over whether a study complies with the

epidemiological principles he promotes. Mundt, Tr. X112885:8-18. Epidemiologists commonly

contend that published epidemiological studies do not follow the methodologies they espouse.
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Id. at 2887:4-13. Dr. Mundt further acknowledged that in "many" of the cases in which he has

testified, opposing epidemiologists have offered contrary opinions. Id. at 2886:1-9.

A good example in which epidemiology was wrongfully utilized to disguise the health

damage from the production of a product occurred in a matter in which Dr. Mundt was

intimately involved. Dr. Mundt had performed a study of two plants in the United States and

two plants in Germany on behalf of the chromium manufacturing trade association to determine

whether worker exposure to hexavalent chromium causes cancer. Id. at pp.2897:14 - 2898:16, p.

2904:10-16. Dr. Mundt's initial report, written about all four plants, concluded that the workers'

exposure to hexavalent chromium caused cancer. Id. at pp. 2904:23 - 2905:5. Apparently

alarmed by this result, the trade association subjected Dr. Mundt's report to "a full peer revievil'

by a "scientific advisory board" consisting of the "most senior epidemiologists in the country,"

Id. at p. 2905:6-17, p. 2907:9-14. At his fellow epidemiologists' advice, Dr. Mundt then

separated the report into separate reports for the U.S. and German plants. Id. at p. 2907:15 -

2909:23, p. 2917:20 - 2918:17. The report on the U.S. plants, which showed no statistically

relevant link between chromium and cancer, went through epidemiological peer review quickly

and was submitted for a rulemaking that OSHA was conducting to evaluate the need for

standards to protect chromium workers. Id. at p. 2913:21 - 2914:1. According to Dr. Mundt, the

report showing the strong link between hexavalent chromium exposure and cancer in the German

plants was mysteriously held up by peer review for six months until OSHA finished its

rulemaking. Id. at p. 2914:2-17, p. 2916:22 - 2917:3, 2919:18-25. Dr. Mundt stated that his

contract with the trade association prohibited him from sharing the information publicly. Id. at p.

2913:5-11. This example illustrates how epidemiology and its "peer revievi' process can be, and

is, employed to disguise the harmful impact of industrial activities. Accordingly, it is evident

that epidemiology can be invoked to support whatever position a litigant wishes to promote.

While Dr. Mundt disclaims any responsibility for the chromium trade association's

concealment of information from OSHA, he is using the same strategy in this proceeding to

argue that science lacks adequate evidence of the link between wind turbine sound and health

disorders. He claims that the abundant information demonstrating this link does not meet his

principles for epidemiology or is not sufficiently peer reviewed. Nevertheless, as Dr. Punch

demonstrated, a considerable volume of credible evidence establishes that causal link.
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Based on the foregoing information, Dr. Punch has advised that the setbacks for BW II

must be at least 0.87 mile, and preferably one mile, to protect neighboring residences from health

disorders. Id. at p. 22, A36. However, Dr. Punch also noted that such a setback must be

expanded to the degree necessary to prevent annoyance from turbine noise, which also leads to

health problems. Id. This setback is of critical importance to the welfare of the community,

since 453 residences and unknown structures are located within a half mile of a BW II turbine,

and 1,234 of them are within a mile. Id. at p. 23, A39. An intermediate school is located within

0.8 mile of a turbine, while four churches and four recreational areas are located less than a mile

from a turbine. Id. A day care center for adults with Downs Syndrome is also located nearby.

UNU Exh. 170, p. 11. Accordingly, if a setback larger than 0.87 mile is necessary to prevent

undue annoyance and sleep disturbance, then the setback should be expanded.

4. To Prevent Annoyance And Sleep Denrivation From Inherently Intrusive
Wind Turbine Noise. The Board Should Not Allow Chamnaign Wind To
Increase The Noise Levels Imposed On Nonnarticipating Neighbors Of The
Wind Proiect By More Than Five dBA Above The Baclieround Sound Level.

The Board's Order represents (at 62) that "much of UNU's rationale in support of the 35

dBA limit relies on its arguments that turbine noise above 35 dBA causes unacceptable levels of

annoyance and sleep disturbance, which, in tum, causes negative health consequences." It is true

that the negative health consequences of annoyance and sleep disturbance justify this limit, as do

the additional health impairments caused by the sound waves' attack on the body's vestibular

system. However, a 35 dBA limit is justified whether or not turbine operation causes health

problems. All Ohio citizens have a right to comfortably reside in their residences and on their

land without annoyance and sleep disturbance from their neighbors' nuisance activities.

Conversely, no occupant has the right to annoy and disturb its neighbors' sleep just because no

health damage occurs. The Board's Order fails to acknowledge that fact or to take steps to

prevent CW from breaching its obligation to use its leases without harming its neighbors.

If a new noise is no louder than the existing sound level in a community, the background

sound may mask the new noise. Hessler, Tr. Vol. IV, p. 765:11-16, 767:14-16. Acoustical

engineers regard a five dBA or lower increase from a new noise source as an acceptable impact,

because sound increases below this threshold usually are unnoticed to tolerable. Direct

Testimony of Richard James ("James Dir."), UNU Exh. 19, p. 10.
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Richard James testified that the acoustical engineering profession has found that a new

sound more than five dBA above the L90 level is intrusive and prevents sleep, because normal

background sound does not mask a significantly louder new noise. He is superbly qualified to

offer this conclusion, since his 42-year acoustical engineering career includes a balanced

representation of government, citizens, and industrial companies such as General Motors, Ford,

Toyota, Mazda, John Deere, Navistar, Anheuser-Busch, Mitsubishi, and Goodyear, and he

invented the very computer modeling concept that Mr. Hessler used to predict the noise levels

for CW's project. James Dir., UNU Exh. 19, pp. 2-5, 9, 27; James, Tr. V 1122:12 - 1123:5,

1239:7-13.

The goal of limiting new noise to five dB over background is to prevent community noise

complaints and nighttime sleep disturbance. James Dir., UNU Exh. 19, pp. 10, 13. This five

dBA increase is the point at which 10% of the exposed population ordinarily will be annoyed by

new noise. Id. at 14. This principle was developed in studies of noise sources, such as

highways, rail, airplane, and industrial noise sources common in suburban and urban residential

communities. Id., pp. 13-14. This goal is consistent with EPA policy developed in the 1970s,

which deemed noise control acceptable if it protected 90% of the population. James, Tr. V

1127:11-19. The purpose of these studies was to establish the relationship between annoyance

and sound level. James Dir., UNU Exh. 19, p. 14 The studies confirmed that, as the background

sound levels increased, the tolerance for new nighttime noise also increased. Id.

The five dBA above background standard is a basic formula for determining whether a

proposed new noise is unacceptably high. James Dir., UNU Exh. 19., p. 13. This standard is

presented as a rule in most modern textbooks that address community noise and is used either

directly or as the basis for not-to-exceed limits in community noise standards worldwide. Id.

For example, a standard of LAgo +5 dBA (A-weighted decibels) is used by the United Kingdom,

Ireland, New Zealand, France (night LAgo +3 and +5 daytime). Id. Other countries have set not-

to-exceed upper limits based on the use of this formula, including two countries that are major

users of wind turbines, Germany (rural night 35 dBA) and the Netherlands (rural night 30 dBA).

Id. The five dBA standard is also incorporated directly into many U.S. state and community

standards, such as New York's, or in modified forms in other communities. Id.

CW's noise consultant, David Hessler of Hessler Associates, also acknowledges that the

five dBA fonnula is the industry standard for determining whether the noise from a new source
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is unacceptably loud. Mr. Hessler even recommended this standard in a paper funded by the

U.S. Department of Energy that he authored for the State of Minnesota Public Utilities

Commission (PUC), providing the PUC with recommended guidelines for siting wind turbines.

Hessler, Tr. IV 804:11 - 805:7. In that paper, he advised the PUC that wind turbines should be

allowed to increase the noise level at neighboring residences only by the greater of "40 dBA or

less" or by five dBA above the L90 level (not the Leq):

As a general rule of thumb, an increase of up to 5 dBA above the pre-
existing LA90 sound level is usually found to be acceptable whereas
greater increases should be avoided. This design approach only holds
for background levels of about 35 dBA or above. When lower
background sound levels are found a design goal of 40 dBA or less at
all residences should be sought.

Hessler, Tr. IV 803:4-18; James Dir., UNU Exh. 19, p. 16. David Hessler's report for BW I

stated that a design goal of five dBA above background is commonly used for siting new

infrastructure. James Dir., UNU Exh. 19, p. 15.

Moreover, the existing background sound will mask only the new noises with similar

characteristics. James Dir., UNU Exh. 19, p. 12. New noises with fluctuating sound levels and

mechanical sounds, such as gear box noise or whistles, do not blend into the background. Id., p.

10; James, Tr. V 1237:4 - 1238:10. Wind turbine noise possesses both of these annoying

characteristics. James Dir., UNU Exh. 19, pp. 10-11. Wind turbines produce fluctuating blade

swishing sounds and mechanical noises that can be heard above background noise that is up to

20 dBA higher than the turbine noise. Id., p. 11. This produces an irritating, fluctuating sound

that causes stress and sleep disturbance, just as does a dripping water faucet near a bedroom.

James, Tr. V 1131:20 - 1132:1, 1236:18-23. Consequently, wind turbine noise annoys a greater

percentage of people at lower sound levels. James Dir., UNU Exh. 19, p. 14.

Consistent with this principle, CW admits that wind turbine noise "can be pronounced

during periods of high wind shear (high winds aloft and lower winds near the surface) and/or

during stable atmospheric conditions (higher temperatures aloft and cooler temperatures near the

surface)." Applic., Exh. 0, pp. 37-38.

CW's application acknowledges that five dBA above the night time background sound

level is the appropriate noise standard to use for its turbines. Applic., pp. 72-73. However, as

explained below, CW seeks to make the standard meaningless by asking the Board to accept an
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inaccurately elevated background sound level that would allow the noise level to be too loud to

protect the surrounding community. The Board has unquestioningly acquiesced to this ploy.

5. To Determine The Intrusiveness Of Wind Turbine Noise, The Ambient
Background Sound Level Must Be Measured Accurately To Determine
Existin2 Noise Levels.

CW's noise consultant did everything he could to skew the results of his background

sound survey to provide the appearance that the existing background sound level in the project

area is higher than it truly is. The incentive for this strategy is obvious -- since CW espouses a

noise limit of five dBA above background, a higher background level will allow CW's turbines

to produce more noise. Consistent with this strategy, Mr. Hessler conducted his background

noise survey in a manner contrary to numerous acoustical engineering protocols.

a. Mr. Hessler Purposely Selected Unusually Noisy Monitoring Stations
Durina The Noisy Fall Harvest Season To Make The Community
Angear Noisier Than It Usually Is.

The Board's Order (at 61) posits that the Board sees "no undue influence or bias" in Mr.

Hessler's background sound survey. But, if that is the case, then why are his background sound

levels for BW II four dBA higher than the background sound levels he measured in the same

project area for BW I? The answer is in the techniques that Mr. Hessler used to make the

background noise appear to be higher than it actually is. Since the odds of noticing turbine noise

increases by 30% for every dBA increase in noise (Mundt, Tr. XI 2969:5-6), Mr. Hessler's tricks

have substantially skewed his background sound calculations.

Mr. Hessler's selection of monitoring stations to measure background sound violated the

commonly accepted protocols for this activity. James Dir., UNU Exh. 19, pp. 17-19. Standard

acoustical protocol, including Mr. Hessler's paper for the Minnesota PUC, advises acousticians

to refrain from background testing in the presence of leaf rustle, farm machinery, lawn care, and

other noisy conditions that are not always present to mask new noises. Hessler, Tr. IV 791:14 -

792:16. Instead of following these protocols, Mr. Hessler selected unusually noisy test sites and

tested them during an unusually noisy time period to obtain higher sound levels. James Dir.,

UNU Exh. 19, p. 17.

As shown by aerial photographs of the monitoring station sites, all 10 sites were located

near farm fields. UNU Exh. -17N. However, aerial photographs and Julie Johnson's photographs

of his monitoring sites shows that all of them are located near farm fields. UNU Exhs. 17N and
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170. Nevertheless, Mr. Hessler conducted his survey from November 3-21, 2011, which occurs

within the fall grain harvest period when those fields can be occupied by loud farm machinery.

Applic., Exh. 0, p. 16; Hessler, Tr. IV 767:24 - 768:9; Westfall, Tr. VI 1511:23-25.

The Board's Order (at 61) states that Mr. Hessler's measurements are reliable, because he

was not aware of any harvesting or grain drying during the measurement period. Of course, he

was not aware of these activities, because he set up the measurement instruments and then left

until the end of the monitoring period. Hessler, Tr. IV 769:23 - 70:8. Mr. Hessler represented

that he had talked to "most of the owners" of the land hosting the survey microphones and "kind

of interviewed them as to what their expected activities were" and "don't believe" that they were

planning to operate their noisy harvesting machinery or grain dryers during the survey period.

Hessler, Tr. IV 769:6-14. However, admitted that he made no effort to determine whether these

farmers actually refrained from these activities. Id. at 770:2-8. He further acknowledged that

some of the host farmers may have engaged in these activities during the survey. Id. at 770:9-14.

He also admitted their nearby neighbors may have engaged in these activities or may have driven

their harvesting machinery on the roads past the microphones. Id. at 771:19 -772:14.

The Board's Order states (at 61) that Mr. Hessler's photographs in the application show

that harvesting was "mostly complete" during his background sound survey. However, Mr.

Hessler purposely oriented the photographs of his measuring stations to avoid the inclusion of

neighboring farm fields in them. Hessler, Tr. IV 769:15-22. Naturally, he would not have

included photographs in his report revealing unharvested fields

But Mr. Hessler did not depend solely on potentially noisy farm fields to augment his

noise readings. His ten monitoring sites included measurement stations along three busy state

highways and other roads. Hessler, Tr. IV 788:6-30. Six of the 10 monitoring stations were

located along heavily traveled roads, and another one was located near a moderately busy road.

Johnson Dir., UNU Exh. 17, p. 10:1-3. Julie Johnson's photographs and visual observations of

the monitoring sites show that these sites were subject to numerous sources of spikes in noise,

including roads, livestock, grain dryers, dogs, farm equipment, a fishing camp, and farm fields.

Consequently, even if harvesting was not occurring nearby, Mr. Hessler's site selections

guaranteed plenty of other noises to increase his readings.

Mr. Hessler attempted to deflect the implications of his obvious disregard for acoustical

procedures by stating that none of his ten monitoring stations showed noise levels "appreciably"
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higher than the rest. Hessler, Tr. IV 770:9-24. Thus, he argued, if farm machinery or grain

dryers were active at one location during the survey, the sound levels at that site would be higher

than the other sites unless farm machinery or grain dryers were being operated at all the sites. Id.

at 770:9-24, 773:15-25. The Board's Order accepts (at 61) this position.

There are three problems with the Board's and Mr. Hessler's position. First, his

background sound readings were not consistent between stations, but varied substantially from

station to station. The Leq averages for the ten stations' daytime sound ranges from 41 dBA to

52 dBA, a large spread of 11 dBA. Applic., Exh. 0, p. 21, Table 2.5.1.1. The Leq averages for

night time range from 35 dBA to 45 dBA, a spread of 10 dBA. Id.

Second, even if the sound readings at all stations were sinular, this would be meaningless

because all ten stations were exposed to significant noise sources that elevated the sound levels

at all sites. All of the measurement stations were located in or near farm fields, because "that's

what's out there." Hessler, Tr. IV 770:25 - 771:3, 773:10-14. Consequently, harvesting

machinery could have been active at any or all of the sites. All but one were close to roads.

While Mr. Hessler stated that the one station set back from the highway did not have lower

sound levels than those close to the roads, this location hosts another noise source, a dog. Id. at

772:22 - 773:5. Moreover, grain dryers are common in farm communities (id. at 768:25 - 769:2),

and thus could have affected multiple stations.

Third, Mr. Hessler's noise study found unusually high noises at Station 7, perhaps from

construction activities, that persuaded him to discard this station's test data. Applic., Exh. 0, p.

23. Yet the daytime Leq average for Station 7 was identical to the combined Leq for all 10

stations -- 45 dBA. Id., p. 21. Station 7 had an average night time Leq of 40 dBA, only one dBA

higher than the combined average night time Leq of 39 dBA for all 10 stations. Id.

Consequently, the average daytime and night time Leq levels for Mr. Hessler's background

measurements are essentially the same as the average Leq for a monitoring station known to

have been exposed to unusually high contaminating noises. Even worse, CW now proposes to

use a night time Leq of 39 dBA to represent the existing background sound level for the purpose

of establishing its turbine noise limit. Applic., Exh. 0, pp. 28-29.

Mr. Hessler contended that the average background sound level measured in his survey

was parallel with wind speed, showing that the wind rather than farming activities produced the

background sound. Hessler, Tr. IV 774:6 -775:5; Application, Exh. 0, p. 26, Fig. 2.5.2.4.
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However, the figure he used as the basis for this conclusion utilizes the L90 values for the

background sound, which is designed to filter out sporadic spikes from passing vehicles, farm

machinery, barking dogs, and other noise events. Application, Exh. 0, p. 26, Fig. 2.5.2.4;

Hessler, Tr. IV 786:14-21. Even with this filtering, the figure shows substantial divergence

between sound levels and wind speed on significant occasions. For example, at 12:00 pm on

November 5 and 7, 2011, sound levels were spiking while wind speeds were in a valley, showing

that substantial, non-sporadic noise sources were at work notwithstanding the L90 filtering.

Application, Exh. 0, p. 26, Fig. 2.5.2.4. The summary for another Hessler figure depicting the

Leq background levels, which does not utilize filtering, notes that the measured background

sound only "generally follows" wind patterns with a "fairly weak dependence on wind speed."

Id., p. 20, Fig. 2. 5.1.1.

Mr. Hessler's observations about the background sounds caused by the wind has betrayed

another problem that skewed his background sound measurements. Mr. Hessler stated that the

wind's noise in his background measurements resulted from "the sound of the wind blowing

through trees and grass and that sort of thing." Hessler, Tr. IV 775:6-12. Although Mr. Hessler

represents that he attenipted to put distance between his sound monitors and leafed trees, he

adniitted that "there was some influence from it." Id. at 775:18-21. Indeed, Mr. Hessler's

photographs of his testing stations show that at least six stations were close to trees that still had

most of their leaves. Applic., Exh. 0, pp. 6, 7, 9, 11, 13, 14. Furthermore, the application

acknowledges that every monitoring station was place "at or near a typical home in the area" and

that "virtually every house has trees immediately adjacent to it." Applic. Exh. 0, pp. 5, 16.

Incorporating leaf rustle into the measured background noise is contrary to established acoustic

practices. James Dir., UNU Exh. 19, p. 18. Because leaves are absent for part of the year,

including leaf rustle in background measurements will misrepresent the amount of background

sound available to mask turbine noise during winter and early spring. Mr. Hessler's own paper

for the Nlinnesota Public Utility Commission states that "it is best for deciduous trees to be

leafless at sites where they are present in quantity to avoid elevated sound levels that might not

be representative of the minimum annual level." Hessler, Tr. IV 791:14-23. While Mr. Hessler

tried to downplay the vegetative noise in his background measurements as a "secondary

concern" (Hessler, Tr. IV 792:1-3), CW's application states that the noise at moderate to high

wind speeds is "normally also relatively high due to tree or grass rustle" (Applic., p. 68).
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Consequently, Mr. Hessler's incorporation of leaf rustle into his background levels misleadingly

raises those levels.

The Board's Order calls UNU "disingenuous" for pointing out that Mr. Hessler's

measurements were elevated by leaf rustle, since Mr. Hessler and Mr. James indicated that

vegetation and wildlife causes some degree of noise. The Board's comment misses the entire

objective of a background noise survey. The purpose of a background sound survey is to fmd

out how much background sound is present to mask turbine noise. As stated in the turbine siting

guidelines that Mr. Hessler himself prepared for the State of Minnesota, background sound

monitoring stations should not be allowed to record leaf rustle from deciduous trees, because leaf

rustle does not occur during the entire year. While some leaf rustle might occur in winter and

spring, Mr. Hessler's guidelines recognize that it is louder when deciduous trees are leaved.

Otherwise, there would have been no reason for his Minnesota guidelines to advise against

background measurements in the presence of leafed deciduous trees. In Ohio, deciduous trees

are leafless for nearly half of the year. Consequently, Mr. Hessler's conscious choice to include

deciduous leaf rustle in his measurements means that they inaccurately portray background

sound levels for nearly half of the year. Mr. Hessler knew this fact when he chose early

November for his measurements rather than waiting for the leaves to drop a short time later.

Another factor that inaccurately elevated CW's background measurements was wind

distortion resulting from air turbulence at the microphones. James Dir., UNU Exh. 19, p. 18.

This distortion occurs even at low wind speeds. Id.

b. Mr. Hessler's Background Measurements for BW II Are Inaccuratelv
Elevated Above The Bacliground Measurements That He And
Richard James Conducted For BW I In The Same Area.

Utilizing his faulty measurement techniques, Mr. Hessler calculated an L90 night time

background sound of 33 dBA at the most critical wind speed of six meters per second. Applic.,

Exh. 0, p. 28, Table 2.5.2.1; Hessler, Tr. IV 790:13-17, 793:21-22.4 Not surprisingly, Mr.

Hessler's L90 background sound level of 33 dBA at the critical wind speed for BW II is higher

than the L90 background level of 29 dBA for the critical wind speed that Mr. Hessler calculated

for BW I within the same geographic area. James Dir., UNU Exh. 19, p. 20. Similarly, Mr.

4 Page 790 of the transcript testimony mentions an L90 of 30 dBA at six meters per second, but page 793 of the
transcript and Table 2.5.2.1 in Exhibit 0 of the application show that it is actually 33 dBA.
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James calculated an L90 background level of 27 dBA, measured near the homes of UNU's

members. Id.; James, Tr. V 1146:13-21. While CW quibbled about Mr. James' background

measurements during the hearing, his results were consistent with Mr. Hessler's prior

background measurements. James, Tr. V 1180:25 - 1181:4, 1184:6-12. Since the sound

conditions in the project area have not changed since these past background measurements, these

results are still valid. James, Tr. V 1180:2 - 1181:4,.

Even worse, Mr. Hessler used his skewed sound readings to calculate an inaccurately

high Leq metric to calculate an Leq background level of 39 dBA at the most critical wind speed

of six meters per second. Applic., Exh. 0, pp. 31-32. Consequently, he skewed his sound meter

readings by placing them in unusually noisy locations, and then Based on this estimate, CW

contends that a design goal of 44 dBA for BW II would represent five dBA above the

background sound level. Applic., p. 76. As explained below, his use of the Leq to measure

background sound vastly compounds the inaccuracy of his background sound level.

Mr. Hessler has come under criticism on other wind projects for using the foregoing

tricks to bias his background measurements upwards in order to claim that the background sound

will be noisy when winds power the turbines. James Dir., UNU Exh. 19, pp. 18-19. The Board

should not allow him, or CW, to unfairly benefit from these techniques at the expense of CW's

neighbors.

6. The Noise Standard For CW's Proiect Must Be Based On A MeaninEful
Calculation Of The Baclmround Sound Level Utilizing The L90 Metric Not
The Lea Metric.

a. The L90 Metric Identifies The I.evel Of Bac ¢round Sound That Is
Available To Mask Turbine Noise. While The Lea Does Not Serve
That Purpose.

As described above, CW acknowledges that its wind project must not increase the

community's noise by more than five dBA above the pre-existing background sound level. The

Board's Order (at 62) echoes this principle.

The acoustical engineering profession universally acknowledges that the L90 statistical

sound level must be used to quantify the background sound level for this purpose. James Dir.,

UNU Exh. 19, pp. 15, 16, 18. The L90, known as the residual sound level, is the sound level

exceeded during 90% of the measurement period. Applic., p. 68.
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The L90 measures the quietest 10% of a time interval in order to identify the amount of

background sound that is normally available to mask turbine noise that otherwise would awaken

a person. Hessler, Tr. IV 788:1-5. It is necessary to identify the sound level available to mask

turbine noise during the quietest 10% of the time, because a person can easily be awakened by a

sound that occurs less than 10% of the time. Id. at 787:14-17. By measuring the quietest 10%

interval, the L90 statistic filters out the sporadic noise from noise events of short duration, such

as passing cars. Hessler, Tr. IV 786:14-21. By removing brief noise spikes, the L90 metric

eliminates short-term noise spikes that serve no purpose for masking the sound of a new noise

source.

CW attempts to circumvent the industry standard of five dBA above background. CW

argues that its turbines should be allowed to increase the community's sound level by five dBA

above the Leq background sound level instead of the L90 level, thus advocating a standard that is

meaningless to protect the public.

The Leq sound level is the average sound level during a specified measurement period.

Applic., p. 68. CW's application admits that the Leq is elevated by sporadic, short-duration

noise events, such as passing vehicles, and is often unrepresentative of the quietest periods

between these short-term events. Id. The Leq does not filter out short-term spikes in noise but

instead includes them in its average of the sound level. Hessler, Tr. IV 793:6-16. An analogy

provided by Richard James illustrates why an average is not a representative measurement. If a

person drives a car through both urban and expressway roads (where one drives 25 miles per

hour (mph) and 70 mph, respectively), the average speed might be 50 mph. James Dir., UNU

Exh. 19, p. 27. Yet, the car traveled at 70 mph when on the highway and 25 mph in town. Id.

To say that the average speed is typical of the true speed at any time is a serious error in

understanding average values. Id. For the same reason, the average sound level does not show

how much background noise is typically present to mask turbine noise. For much of the time,

the actual background sound is lower than the average. Consequently, during much of the time,

the background sound will not mask newly added turbine noise that exceeds the average

background sound level. For this reason, the Leq is not appropriate for measuring background

sound. James Dir., UNU Exh. 19, p. 15.

In summary, Mr. Hessler placed his monitoring equipment in locations where they would

be sure to pick up uncharacteristically loud noises, and then he used the Leq metric to prevent the
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loud noises from being screened out of his calculations. The result was what he and CW sought

-- a higher background sound figure designed to excuse CW's intent to impose louder turbine

noise levels on the public than allowed in BW I. The Board should not condone this.

b. CW's Proposed Use Of The Lea For Back2round Sound Is Contrary
To All Prior Practices Of CW's Own Noise Consultant.

The Board's Order (at 61) argues that "there is no credible evidence that the use of the

Leq to establish the background sound level is in anyway unreasonable or inappropriate." The

Order further contends (at 62) that "the record is devoid of any evidence" that utilizing the Leq

for background is unreasonable. This position disregards the admissions of CW's own

consultant, Hessler Associates, that the Leq is an inappropriate measurement of background

sound.

CW's invocation of the Leq for this purpose is contrary to the prior practices of its own

noise consultant for the BW II project, Hessler Associates. A paper authored by George Hessler,

David Hessler's father, states that the "LAeqS is the poorest metric for measurement in quiet

areas." James Dir., UNU Exh. 19, p. 13; Hessler, Tr. IV 795:21 - 796:5, 796:10-16. The BW II

project area is a quiet area as defined in George Hessler's paper. Id., 796:17 - 797:3. George

Hessler's paper further concludes, and David Hessler agrees, that "[i]t is shown that LAeq is not

a good metric for quantifying levels in quiet environments, at least if the data is to be used for

noise impact studies. LA50 and LA90 are better metrics." Hessler, Tr. IV 797:11-23. David

Hessler testified that the Leq is "not normally used to quantify the background for this kind of

application." Hessler, Tr. IV 794:15-18. David Hessler's paper for the State of Minnesota

Public Utility Conunission and his hearing testimony also acknowledged that the L90, not the

Leq, is the appropriate metric for measuring background sound:

The average A-weighted sound level, or LAeq, ... is unsuitable for
wind turbine background surveys in rural areas because this level is
extremely sensitive to contaminating noise events such as from
occasional traffic, planes flying over or dogs barking - things that
cannot be relied on to be consistently present and available to
potentially mask noise on a permanent basis.

5 The "A" in "LAeq" refers to A-weighted noise, or dBA. Hessler, Tr. IV 797:4-7.
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Hessler, Tr. IV 798:5-17. The same paper, and David Hessler's hearing testimony, stated that

"[t]he LA90 measure, on the other hand, automatically excludes these events for the most part

and essentially defines the true `background' noise floor." Id. at 799:17-23.

The Board's Order states that Mr. Hessler conceded that he "normally" utilizes the L90

instead of the Leq to measure background sound. This is an understatement: Mr. Hessler admits

that he has never used the Leq for background, except for BW II. Hessler, Tr. IV 794:4-10. Mr.

Hessler recently used the L90 metric to measure background sound for another EverPower wind

project in New York, where that state uses the L90 background level to set noise standards.

James Dir., UNU Exh. 19, pp. 18-19, 33. Mr. Hessler also used the L90 metric to measure

background sound for BW I. James Dir., UNU Exh. 19, p. 15; Hessler, Tr. IV 851:14-24.

The Board's Order misleadingly states (at 63) that its 44 dBA standard is "consistent with

both UNU and Champaign's agreement that a threshold of 5 dBA over the nighttime average is

appropriate. . . ." Both parties agree on a standard of 5 dBA over the average background sound

level. However, the parties disagree on how the average background sound level should be

calculated, with CW using an Leq metric that no one else in the country advocates for that

purpose, including Mr. Hessler. The Board should reconsider its unusual use of the Leq for this

purpose.

In summary, even David Hessler agrees that wind projects should not be allowed to

increase the pre-existing sound level by more than five dBA above the background level L90.

Hessler, Tr. IV 802:14-19. Instead, CW, and now the Board, have abandoned the universally

accepted use of the L90 to measure background sound to justify its overpopulation of turbines in

the project area.

c. The Previously Uncontested Emnlovment Of The Lea In Prior Board
Certificates Provides No Justification For I noring The Universallv
Accented Acoustical Princinle That A Noise Limit Must Be Based On
The L90 BackLyround Sound Level.

The Board rationalizes (at 62) that using the Leq for background is okay, because "recent

Board precedent" has done so. However, this use of the Leq was not contested by any

opposition in any of those cases, nor was its validity tested by an opposing noise expert. Strom,

Tr. XI 2766-2780. Since the Staff lacks an acoustics expert, the Board unquestioningly accepted

the self-serving proposals of the applicants in those cases. These cases cannot serve as precedent

for the BW II proceeding, when the Board did not have the benefit of opposing expert testimony
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to reveal the fallacy of using the Leq to quantify background sound. The Board must base its

decision on the evidence in this case, not blindly repeat the mistakes made in other ca.ses.

Moreover, the Board used the L90 to establish background in BW I, so its "precedent" in the

other cases is hardly a credible basis for using it in BW II.

The Board's Order (at 62) states that the governing statute does not mandate the use of

the L90 for background. However, the statute also does not mandate the use of the Leq. R.C. §

4906.20(B)(2) simply requires the Board to regulate "sound and noise levels," and assigns to the

Board the duty to protect the public in that regard. The Board is relying on the Leq for

background even though the applicant's own expert has admitted that this is wrong.

Moreover, the ALJs have blocked UNU's attempt to obtain any meaningful information

about whether using the Leq for background is effective to prevent noise problems at Ohio's

operating wind farms, erroneously granting motions by CW and those wind developers to quash

UNU's subpoenas for neighbors' noise complaints and other records pertinent to the wind farms'

noise. Entry of Oct. 22, 2012, pp. 10-11, ¶¶ 22-23. Even Mr. Speerschneider admitted that

information about noise at other wind farms is relevant to this application, even if it is produced

by turbine models other than the six being considered in CW's application. Speerschneider, Tr.

II 316:21 - 317:2. Mr. Speerschneider acknowledged that noise complaints at other wind

projects are pertinent, because other turbine models are similar and because noise standards

imposed on the other wind farms are similar to those requested for BW II. Id. at 341:8 - 342:21.

Moreover, the ALJs struck the portion of Milo SchafFner's direct testimony that

described the complaints of 14 families he received about the loud, annoying, and disturbing

noise from the Blue Creek Wind Farm that is subject to the same limit that CW wants the Board

to approve for BW II. Schaffner Dir., UNU Exh. 22, p. 1, A4; Schaffner, Tr. VI 1291:15-17.

Nevertheless, Milo Schaffner testified that he personally is bothered by the noise from a Blue

Creek Wind Farm turbine a mile away from his home, which makes him feel "like when young

people play loud music and like a bass drum is beating on my chest." Id., Tr. VI 1305:23 -

1306:13. The Board should not rely on the so-called "precedent" of the limit used at Blue Creek

and other wind farms without a meaningful evaluation of its effectiveness.

In contrast to the mile distance that has been inadequate to protect Mr. Schaffner from

Blue Creek Wind Farm's noise, the lenient five dBA above Leq background standard will enable

CW to place its turbines as close as 561feet to nonparticipants' property lines and 934 feet from
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their homes. Applic., p. 82. Even turbine manufacturer Nordex has issued siting guidance

recommending that turbines normally should be located at least 500 meters ( 1640 feet) from the

nearest residence to protect the community from noise (and shadow flicker). UNU Exh. 17L.

While this recommendation is far better than CW's intentions, it is still inadequate to protect the

public.

d. CW's Prooosed Use Of The Lea To Establish The Bac ¢ round Sound
Level Allows CW To Exploit The Transient Noisy Conditions That
Mr. Hessler Incorporated Into His Bac ¢round Study To Disguise
The Normal Ouiet Nature Of The Communitv.

The adverse consequences of CW's disregard for background measurement protocols and

its use of the Leq instead of the L90 are substantial. If the noise standard for this project were

based on the night time L90 levels of 27 dBA or 29 dBA found in the project area during the BW

I project by Mr. James and Mr. Hessler, respectively, the noise limit for BW II at five dBA above

background would be 32 or 34 dBA. Even if Mr. Hessler's bloated night time L90 of 33 dBA

were used, the limit would be 38 dBA.

In stark contrast to these numbers, CW is using its faulty background study and the

unjustifiable use of the Leq for the background level to advocate a design goal of 44 dBA. By

using the Leq, CW is able to take full advantage of 1VIr. Hessler's recordings of passing vehicles,

barking dogs, farm animals, farm machinery, grain dryers, and other loud sources that are not

filtered out by the Leq. Using the Leq for this purpose is contrary to accepted acoustical

practices, including all of Mr. Hessler's prior practices. The use of the Leq is the manipulation

of data that misrepresents the background sound level. The Board should not provide CW with a

harmful, lenient noise limit based on a ploy that is contrary to accepted acoustical practices.

Otherwise, hundreds of nonparticipating neighbors will be inflicted with physical and mental

discomfort, property impairment, and loss of health.

7. If CW Utilizes The Gamesa G97 Turbine Model. It Cannot Comply With
Even The Lenient Standard Of 45 dBA That It Proposes.

CW identifies the Nordex N100 turbine as the noisiest model being considered in the

application, and thus uses that model's sound outputs to predict the noise levels from BW II in

the community. Applic., p. 73. However, 16 Nordex N100 turbines must operate in a lower

sound mode to meet CW's lenient proposed limit of 45 dBA. Id., p. 76. These machines must
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operate in Mode 4 (id.), which is the lowest sound mode available for the Nordex N100 (Hessler,

Tr. IV 861:2-4).

CW is also considering the use of the Gamesa G97 turbine. Applic., pp. 10, 73.

However, this turbine has no low noise operating mode. Id. CW admits that fact, but

misleadingly states that this turbine "emits lower sound levels." Id.

Mr. Hessler did not author this misleading representation, and did not know whether the

Gamesa G97 has a low noise operating mode. Hessler, Tr. IV 862:23 - 863:3. However, Staff

member Raymond Strom testified that the Gamesa G97 in full operating mode produces louder

noise than Mode 4 of the Nordex N100. Strom, Tr. X12794:6-10. Consequently, the Gamesa

G97 cannot comply with even the lax noise standard proposed by CW. The Board's Order does

not address this problem, and this deficiency should be corrected.

8. No Nonnarticinating Neighbor Should Be Exposed To More Than 35 dBA Of
Noise At Any Time.

Wind farm studies by respected acousticians have established that 10% of the population

becomes "very annoyed" at turbine noise levels of 30 to 35 dBA. James Dir., UNUExh. 19, p.

14. At these sound levels, 25% of the population experiences sleep disturbance. Id. While 39%

of the population notices turbine noise between 30 dBA to 32.5 dBA, this percentage increases

"sharply" once the noise level reaches 35 dBA, with 85% of the populace noticing the noise at 35

dBA to 37.5 dBA. Mundt, Tr. XII 2946:1-14. Of the persons exposed to turbine noise of 37.5

dBA to 40 dBA, 20% are "very annoyed," while 36% of the population is "very annoyed" at

levels over 40 dBA. Id. at 2946:20 - 2947:2. Most of the annoyed respondents have reported

that they were annoyed every day or just about every day, thus indicating that turbine noise was

intruding on their daily lives. Id. at 2948:1-7. Consequently, a noise limit of 35 dBA is

necessary to prevent the community from experiencing these high annoyance rates.

The unique annoying characteristics of wind turbine noise make it annoying at a level of

10 dBA lower than the usual community sounds. James Dir., UNU Exh. 19, p. 14. Keeping

night time turbine noise below 35 dBA in rural areas is imperative to prevent sleep disturbance.

James, Tr. V 1129:16-24. EPA's noise guidance is more stringent, recommending a standard of

30 dBA for rural areas at night. James, Tr. V 1204:9 - 1205:3. The WHO recommends that

noise not exceed 40 dBA outside the home at night to avoid sleep disturbance. James, Tr. V

1131:5-8. Consequently, the Board should not allow CW's turbines to impose noise emissions
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higher than 35 dBA on its nonparticipating neighbors. This limit should be expressed as an Leq

averaged over a time period not to exceed 20 minutes, since sleep disturbance can be caused by

short interruptions. James, Tr. V 1231:17 - 1232:8.

CW's application represents that "it would be incorrect to compare the maximum turbine

sound level, which first occurs at a wind speed of 6 m/s, to a very low background sound level

that might only exist on a calm night when the project would not be operating." Applic., p. 74.

CW uses this assumption as the justification for its position that, under worst-case conditions, the

natural background noise level will be 39 dBA (Leq) when its project's turbine noise will be 44

dBA. Id. Based on this representation, CW contends that BW II as designed will not impose

more than a five dBA increase in noise on the surrounding community. Id. However, this

assumption is inaccurate and misleading.

CW's proposed noise limits focus solely on the background measurements representing

windy conditions under the premise that wind turbines only make noise when the wind is

blowing at ground level. James Dir., UNU Exh. 19, p. 18. This position is flawed, because there

are times of the day and night (especially nights) when the winds at the level of the blades is

more than sufficient to power the wind turbine to full noise emissions and yet at the ground level

the winds are very light or even calm (known as "stable atmospheric conditions"). Id. at pp. 12,

18. These nights are far from uncommon. A study by Cliff Schneider, a respected acoustician,

found that these stable conditions occur during 67% of the nights, and worst case conditions with

winds lower than two m/s at ground level and winds above four m/s at blade height occur in 30%

of the nights. Id. at p. 12. In a study commonly cited by David Hessler and other acousticians,

acoustician G.P. van den Berg reported stable atmospheric conditions in temperate zones during

two of every three nights. Id.; Hessler, Tr. IV 812:24 - 814:10. Night winds can be more

turbulent than daytime wind and their speeds can vary from the top to the bottom of the turbine

blades, thus increasing noise levels by 6 to 15 dBA at night. James Dir., UNU Exh. 19, p. 12.

Wind speeds at hub height can be three or four times as fast as wind speed near the ground.

Palmer Dir., LJNU Exh. 22, p. 15:29-31.

CW's application admits that these stable atmospheric conditions occur. Applic., Exh. 0,

pp. 37-38. Mr. Hessler also admitted this fact during cross-examination, saying that this

"happens at every site." Hessler, Tr. IV 808:12-17, 809:3-4, 812:10-15. The Board also

acknowledged this problematic condition in another wind farm certificate. Strom, Tr. XI
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2800:20 - 2802:1. CW witness Robert Poore testified that these conditions "occur quite

frequently" in the Midwest, "particularly at night." Poore, Tr. ITT 604:16-25.

This means that, for much of the time, little or no wind noise is present at ground level to

mask the noise from turbines that are able to operate in high winds at hub height. In those many

instances, the predicted L90 or Leq background levels will not exist to mask turbine noise. To

protect the public during these situations, an upper limit of 35 dBA for the turbine noise is

necessary.

CW attempts to deemphasize the significance of this problem, citing Hessler for the

proposition that complaints about noise below 40 dBA "are extremely rare," regardless of the

background noise level. Applic., pp. 76, 78. Nevertheless, while CW's application represents

that the "majority" of nonparticipating neighbors will experience noise levels below 40 dBA, a

"substantial" number of neighbors will be exposed to levels between 40 and 43 dBA. Id. at 76;

Applic., Exh. 0, p. 3. More than 200 nonparticipating residences will suffer noise levels higher

than 40 dBA. Applic., Exh. 0, Plot 5. Because BW II as designed will exceed 40 dBA, CW

requests a regulatory limit of 45 dBA. Applic., p. 76.

CW argues that turbine noise as high as 45 dBA is no problem, relying solely on the

number of persons living within 2000 feet of five other wind projects who complained about

noise to the wind developers. Applic., Exh. 0, p. 29; Hessler, Tr. IV 837:11 - 838:21.

According to CW's application, Mr. Hessler's article about his investigations of these complaints

fmds that complaints were submitted for 2% of the residences exposed to mean sound levels

below 45 dBA Applic., Exh. 0, p. 29. But Mr. Hessler's investigations were funded by the

wind developers in response to government directives to evaluate the projects' compliance with

their noise limits. Hessler, Tr. IV 834:2 - 835:11. Consequently, Mr. Hessler's work was funded

by companies that had every incentive to conceal the magnitude of their noise problems.

Moreover, Mr. Hessler's survey was not designed to determine how many people are

bothered by turbine noise ranging between 3 5 and 45 dBA. In contrast to Eja Pedersen's

controlled studies showing substantial noise impacts above 35 dBA, Mr. Hessler did not actually

set out to perform a study to identify a representative number of persons bothered by the wind

projects' noise. Hessler, Tr. IV 831:15 - 832:4, 842:8-14. Instead, he simply decided to write an

article after investigating some noise complaints at wind farms. Id. at 832:7-13. The number of

complaints he recorded were based solely on complaints made to the developers and some
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discussions with neighbors that he visited during his investigations. Id. at 939:24 - 840:2, 847:4

- 848:25. While he claimed to have interviewed more than 24 persons who had not complained

about noise, he revealed that "many" of those persons were participants in the wind projects (id.

at 849:1-5), who had every incentive to make the project look good He did not even look at the

wind developers' complaint logs, but relied on the developers' verbal statements to identify the

complainants. Id. at 841:12-17. He did not provide any neighbors with questionnaires to

identify noise victims who had not submitted complaints, because the investigations were "never

intended to be an exhaustive study." Id. at 841:22 - 842:3. His work was not designed to obtain

a representative number of responses to questions about whether the neighbors were bothered by

the turbines' noise. Id. at 842:15-20. Moreover, Mr. Hessler acknowledged that not everyone

bothered by noise will complain to the wind developers. Id. at 842:21 - 843:4, 843:13-16.

Furthermore, he had no idea as how many of the residents within his study areas had turbine

leases with the wind developers, but admitted that "a fairly large percentage" of them could have

been participating landowners. Id. at 844:21 - 845:6. Nor did he even know whether these

leases prohibited the participating landowners from complaining about the noise. Id. at 845:7-

15. In short, Mr. Hessler's work was not designed to, and did not, identify the actual number of

persons adversely affected by turbine noise of 35 to 45 dBA. Yet CW relies on this work as the

sole basis for its request for a 45 dBA noise limit, and the Board's Order blindly follows along.

Even if Mr. Hessler had performed a representative survey, his contention that complaints

were submitted by only 2% of the residences exposed to turbine noise below 45 dBA provides no

support for CW's proposed 45 dBA standard. Applic., Exh. 0, p. 29. This percentage is based

on the entire population of residents within 2000 feet of a turbine, regardless of the noise volume

at their homes. Hessler, Tr. IV 837:17 - 839:12. Mr. Hessler could not identify the lowest

average sound level occurring within the 2000-foot study area. Id. at 843:25 - 844:8. When

quantifying the percentage of persons adversely affected by a specific decibel level of turbine

noise, it is misleading to group these persons with additional persons who are exposed to lower

decibel levels. Punch, Tr. XI 1811:13 - 1812:15. Accordingly, Mr. Hessler's 2% statistic is

meaningless to show the percentage of persons who are harmed by turbine noise between 35 and

45 dBA Mr. Hessler's article also asserted that only one person was annoyed by turbine noise

below 40 dBA, but he provided no statistics as to how many people were exposed to turbine

noise between 35 and 40 dBA at the evaluated wind projects. Applic., Exh. 0,, p. 29. Nor, as

46

UNU Appx. 000291



explained above, did he perform a statistical survey to determine how many people were

bothered by that volume of noise. Consequently, Mr. Hessler's 2% statistic provides no

evidence that turbine noise between 35 and 45 dBA is tolerable.

Moreover, Mr. Hessler's self-serving findings are belied by Mr. James' findings that the

turbines from Mr. Hessler's previous noise consulting projects have produced unacceptable

nighttime sleep disturbance, annoyance, and adverse health effects in nearby communities.

James Dir., UNU Exh. 19, p. 17. This is not surprising, since even Mr. Hessler admits that

"relatively high" annoyance rates of 20 to 25% occur among persons exposed to turbine noise of

40 to 45 dBA, as documented in his paper for the Minnesota PUC. Hessler, Tr. IV 849:14 -

850:16.

The Board's Order relies heavily on Mr. Hessler's 2% figure in an attempt to justify its

acquiescence to the 44 dBA limit proposed by CW. The Board states (at 63) that Mr. Hessler's

2% annoyance statistic applies to all persons exposed to noise levels of 40 dBA to 45 dBA. This

misstates Mr. Hessler's claim. As he admitted, 2% is the percentage of all persons living within

2000 feet of a wind turbine who complained to the wind developer or the developer's consultant

(Mr. Hessler), regardless of how much noise they heard at their homes. And, as explained

above, this 2% is not a representative measurement even of that population. Certainly, Mr.

Hessler's evaluation does not meet the survey standards of Dr. Mundt upon which the Board also

relies. Yet, while the Board states (at 62) that it cannot in good conscience rely on the studies of

Dr. Michael Nissenbaum and Dr. Jerry Punch "that were not properly peer reviewed" (although

they were properly peer reviewed) "and were formed on the basis of self-reporting," the Board's

44 dBA noise standard relies exclusively on a report that by Mr. Hessler's own admission was

not even designed as a study and relied solely on an unscientific list of persons who happened to

submit complaints to wind developers.

Even CW's assurances that the noise from BW II will not exceed a design goal of 44

dBA or a regulatory limit of 45 dBA are dubious. The computer modeling software used by Mr.

Hessler to predict the noise levels was not designed for wind turbines. James Iair., UNU Exh.

19, p. 25. Computer models, such as the one that Mr. Hessler used for BW II, are known to

under-predict actual noise levels by five dBA or more. Id., pp. 26-27. Even Mr. Hessler's paper

for the Minnesota Public Utility Commission acknowledges that turbine noise commonly

fluctuates above the model's predicted noise level by five dBA or more. Id., p. 26; Hessler, Tr.
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IV 817:10 - 820:21. Mr. James' measurements of noise levels at homes victimized by high noise

levels that had been under-predicted by computer modeling also confirms this fact. James Dir.,

UNU Exh. 19, pp. 25-26. The noise from turbines authorized on the basis of these inaccurate

modeling predictions have forced nonparticipating neighbors to abandon their homes. Id. These

abandoned homes are located within distances from the turbines that are similar to those that CW

proposes. Id., p. 26. Consequently, the sound levels predicted by CW should be increased by

five dBA to reflect the actual expected noise. Id., p. 28.

While an increase of five dBA over the existing L90 background level of a community is

tolerable to 90% of the population, the Board's 44 dBA limit would exceed the L90 background

levels that Mr. Hessler (29 dBA) and Mr. James (27 dBA) found existed in the same area in BW

I by 15 to 17 dBA. The odds of noticing turbine noise increases by 30% for every dBA increase

in noise. Mundt, Tr. XI 2969:5-6. Each increase of 2.5 dBA significantly increases the risk of

annoyance from wind turbine noise. Mundt, Tr. XII 2945:18-25. Since Mr. Hessler's

transparently and inaccurately increased the background sound level for BW H even though the

community's noise sources had not changed, his background L90 level of 33 dBA for BW II

should not be accepted. Even if it were accepted, this inaccurate figure would justify a limit of

no more than 38 dBA. However, the Board needs to establish a limit of 35 dBA (Leq) to protect

the public. At an increase of 6 to 8 dBA over the L90 background level found by Mr. Hessler

and Mr. James for BW I, such a standard would be close to the five dBA over background

standard that both consultants have acknowledged to be the acoustical field's standard. The

Board should reconsider its Order to make this change.

In addition, the Board's Condition 46 allows CW to impose as much as five dBA of noise

above the Leq background on sensitive receptors during daytime, even if this exceeds 44 dBA.

Since the Board erroneously used the Leq for this standard instead of the L90, this noise could

substantially exceed the 45 dBA level that Mr. Hessler purportedly regards as the upward limit.

In addition, while the Board's Order asserts (at 60) that few noise complaints have

occurred at Ohio's two operating wind projects, no credible evidence has been adduced to that

effect. The Board bases this statement on the testimony of Mr. Strom that he knew of few noise

complaints about these facilities. However, Mr. Strom is not responsible for monitoring noise at

the Timber Road II wind project, nor did he talk to the staffer who had that responsibility.

Strom, Tr. XI 2799:13-24. In fact, Mr. Strom did not even know which staffer was responsible
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for monitoring noise compliance at Timber Road, but instead obtained his information about that

facility's noise complaints from another staffer with general oversight over the facility. Id. at

2798:22 - 2799:17. Mr. Strom stated that he had not heard about any noise complaints against

Blue Creek Wind Farm, but his testimony again indicated that he had no firsthand knowledge of

that topic. Id. at 2831:20 - 2832:1. Nor, apparently, had he been informed prior to the hearing

that township trustee Milo Schaffner is experiencing discomfort from the noise of Blue Creek

Wind Farm from a mile away. Schaffner, Tr. VI 1305:23 - 1306:13.

Mr. Strom also alluded to the noise complaints that Milo Schaffner has heard about the

Blue Creek Wind Farm. Strom, Tr. XI at 2831:23 - 2832: l. At CW's requests, the ALJs struck

Mr. Schaffner's testimony about these many complaints and quashed UNU's subpoenas of wind

farm operators for evidence of noise complaints at the two operating Ohio facilities. Having

prevented UNU from obtaining and introducing evidence of the wind farms' noise problems,

CW now argues that there are no such problems. The Board should not allow CW's

gamesmanship to conceal the noise problems at Ohio's operating wind facilities. Nor should the

Board accept CW's invitation to accept a 44 dBA standard based on inaccurate representations as

to the number of complaints at other wind projects. The Board should change its Order to rebuff

this unfounded 44 dBA standard and establish a limit of 35 dBA Leq over a 20-minute period.

The Board's Order correctly acknowledges (at 63) that the WHO has determined that 40

dBA is the threshold at which sound becomes intrusive and annoying. Nevertheless, rather than

adopting that level as its standard, the Board (at 63) adopted CW's 44 dBA standard because no

party has advocated for 40 dBA. But the Board's public duty is to hear evidence to identify the

proper standard, not to blindly defer to a party's proposal. At the very least, if the Board

disagrees with UNU's recommendation for a 35 dBA standard, it must adopt the 40 dBA

standard that it has admitted to be necessary to protect the public against intrusion and

annoyance. Otherwise, the BW II noise standard will be inconsistent with even the lenient 40

dBA standard that the Board found to be necessary for BW I. Since the odds of noticing turbine

noise increases by 30% for every dBA increase in noise (Mundt, Tr. XI 2969:5-6), the BW II

noise will be more noticeable than the BW I noise by 120%. Since BW I and BW II will be

combined into one wind farm, the Board's 44 dBA standard illogically establishes two

drastically different noise standards for the same wind farm and in the same geographic area.
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Finally, the Board's fallback on its complaint resolution procedure tacitly betrays its

realization that its 44 dBA standard will not protect the public. As revealed by Milo Schaffner's

testimony about the noise problem at the Blue Creek Wind Farm, a dispute resolution procedure

is a poor substitute for enforceable and acoustically valid noise limits. As Mr. Hessler admitted,

not everyone bothered by noise will complain to the wind developers. Id: at 842:21 - 843:4,

843:13-16. Moreover, the Board's Condition 48 does not require CW to reduce noise in

response to valid complaints as long as CW complies with the certificate's lenient limits.

Consequently, the conzplaint resolution procedure does nothing to compensate for the Board's

lax standards. The Board's complaint procedures will do little, if anything, to fix the noise

problems that this project will inevitably cause.

9. The Board Must Reauire CW's Application To Include Modelin2 Or Similar
Data Identifyin2 The Level Of Low Frepuency Noise At Nei2hboring
Property Lines In Compliance With Ohio Adm. Code 4906-17-08(A)(2)(b).

O.A.C. 4906-17-08(A)(2)(b) requires BW's application to contain computer modeling

data or a similar methodology to describe the noise levels for each turbine expected at the

property lines of adjacent landowners:

(2) Noise. The applicant shall:
****

(b) For each turbine, evaluate and describe the operational noise levels
expected at the property boundary closest to that turbine, under both day and
nighttime conditions. Evaluate and describe the cumulative operational noise
levels for the wind facility at each property boundary for each property
adjacent to the project area, under both day and nighttime operations. The
applicant shall use generally acce.pted computer modeling software
(developed for wind turbine noise measurement) or similar wind turbine noise
methodology, including consideration of broadband, tonal, and low-frequencv
noise levels.

Emphasis added. This rule requires CW to use modeling or similar noise methodology to

evaluate and describe the low frequency (dBC) noise expected from each of the BW II turbines

at neighboring property lines. Because noise from BW I and BW II will be combined, the

application must also measure the combined LFN from the two projects.

CW contends that wind turbines do not generate low frequency noise "to any significant

extent." Applic., p. 77. However, CW's application provides no modeling or testing data to

prove this assertion. Instead, the application reports the sound levels from its turbines solely as
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A-weighted decibels. A-weighted measurements do not reveal the quantity of LFN in noise.

Hessler, Tr. IV 868:11-13. Therefore, the A-weighted calculations in the application are

formatted so that they do not reveal the turbines' C-weighted noise. This is an obvious attempt

to disguise the expected harm from the turbines' LFN.

Rather than modeling or otherwise estimating the LFN that the turbines will produce,

CW's application provides an elaborate explanation for CW's refusal to do so that is both

unresponsive to the requirements of O.A.C. 4906-17-08(A)(2)(b) and misleading. Applic., pp.

77-78; Applic., Exh. 0, pp. 39-42. Essentially, CW contends that it is not necessary or possible

to provide this information. However, the testimony of both UNU's and CW's consultants belies

these contentions, as explained below.

CW's noise study is bereft of the data required by this rule. While the Board's Order

opines (at 64) that application contains this information at pages 30-33 and 39-41 of Exhibit 0,

this statement is not true. Table 3.2.1, Figure 3.2.1, Table 3.3.1, and Table 3.3.2 on pages 30-32

of Exhibit 0 provide only A-weighted data, as stated on the left side of each table and figure.

Figure 3.3.1, touted by the Board's Order (at 64) as showing "propagation losses, including

ground and air absorption," is a rough extrapolation of decibels of various frequencies, but it

fails to show C-weighted noise levels "[fJor each turbine ... at the property boundary closest to

that turbine, under both day and nighttime conditions" as required by O. A. C. § 4906-17-

08(A)(2)(b). Pages 39-41 of Exhibit 0 contain no modeling of dBC noise at the property

boundary for each turbine, but merely offer excuses about why CW does not want to do what the

rule requires. OPSB should return CW's application with instructions to obtain this data so the

Board can properly evaluate the project's low frequency noise as its own rule requires.

10. LFN Ouantification Is Necessarv, Because The LFN From Wind Turbines Is
Pervasive. Invasive, And Unnleasant.

A LFN evaluation is necessary, not only because the law requires it, but because wind

turbines produce sound that is primarily in a low frequency. James Dir., UNU Exh. 19, p. 28.

Mr. Hessler has now testified that he has changed his mind about whether LFN can be a problem

at wind projects. Hessler, Tr. IV 864:22 - 865:10. In fact, he recently advocated testing for LFN

at the Wisconsin Shirley Wind project, where three homeowners have abandoned their

residences due to wind turbine noise. Id. at 865:16-23.
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LFN travels further with less attenuation over distance than mid and higher frequency

sounds and penetrates walls of homes with less reduction in level. James Dir., UNU Exh. 19, p.

30. Mr. Hessler acknowledged that LFN passes through a home's wall "much more" easily than

high frequency noise. Hessler, Tr. N 866:8-11. For example, the distant rumble of thunder

readily penetrates a home's walls, even though its high frequency component (the "cracking"

sound) cannot be heard from that distance. James Dir., UNU Exh. 19, p. 30. A similar effect is

noticed when amplified lowest frequencies of music from a "boom car" make nearby vehicles

shake. Id. The sound characteristics of operating wind turbines, especially during periods of

blade swish, are of a different frequency and are not masked by the sound of wind in leaves or

against ground level structures. Id., p. 31; Punch Dir., UNU Exh. 23, p. 24, A39. Consequently,

wind turbines can be heard as distinct sounds even during high winds and storms. James Dir.,

UNU Exh. 19, p. 31.

This means the noise will be more likely to be both heard and annoying. Id. Wind

turbines in high wind speeds produce blade swish and mechanical noises as the wind stresses the

blades and other parts. Id. This noise has been described as the sound of an approaching

helicopter that never arrives. Id. Turbine noise is neither natural nor pleasant. Id. Thus, unless

the Board addresses CW's LFN, its turbines will cause widespread annoyance, sleeplessness, and

health problems in the surrounding community. The Board's Order erroneously fails to require

any study or limitation of LFN, and the Board should reconsider its decision not to protect the

public from this threat.

11. LFN Ouantification Is Feasible. Because Acousticians Have The Instruments
Necessary To Test It. And Turbine Manufacturers Have LFN Testing Data
For Their Turbine Models.

Standard acoustics tests used to predict structural LFN vibration do not detect sounds

lower than about 16 to 31 hertz. Id., p. 30. Since wind turbine sounds reach 1 hertz or lower,

these standard tests may not detect LFN vibration in a home even though the homeowner can

hear the home's windows shake and see objects moving on the shelves. Id. For this reason, the

Board must require CW to utilize data that is specific to LFN to estimate the expected LFN for

the BW II turbines.

While CW's application and the Board's Order (at 64) assert that Mr. Hessler's sound

metering equipment has been unable to detect LFN from turbines due to outdoors wind
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distortion, he has simply used the wrong type of metering equipment to detect the short pulses of

LFN. James Dir., UNU Exh. 19, p. 29. Moreover, difficulties with outdoor wind do not prevent

acousticians from measuring turbine LFN inside of neighbors' homes. Hessler, Tr. IV 868:3-6.

In fact, Richard James has measured LFN from wind turbines both inside and outside of

neighboring homes, and has found substantial, damaging levels of LFN. James Dir., UNU Exh.

19, pp. 25-26, 29. Other acousticians also have successfully measured LFN from turbines. Id.,

p. 30. Subsequent to this testimony in this case, Mr. Hessler himself was able to detect LFN in

residences during study of three abandoned homes near the Shirley Wind facility in Brown

County, Wisconsin. UNU Reply in Support of Motion to Reopen Record., Appendix B at 6.

Furthermore, because BW II is not in operation, CW does not need actual measurements

of LFN from turbines to comply O.A.C. 4906-17-08(A)(2)(b). CW can comply with the rule by

modeling the LFN. Turbine manufacturers have LFN test data for their turbine models that can

be used for this purpose, but CW failed to obtain this data. James Dir., UNU Exh. 19, p. 30;

Strom, Tr. XI 2797:11-19; Applic., Exh. 0, p. 32. In fact, OPSB has required another wind

developer to model its LFN, although in that case the Board improperly allowed the developer to

submit the modeling after issuance of the certificate rather than in the application as required by

the rule. Strom, Tr. XI 2794:11 - 2797:4.

Although the Board's rule justifiably requires CW to estimate future LFN noise, CW's

sole response to this requirement is merely to pretend that LFN is never a problem. The Board's

Order mischaracterizes the contents of CW's application in the pretense that this data was

provided. The Board should correct this error and direct CW to comply with this rule by

supplementing its application with a dBC model, and OPSB should reopen its hearing to evaluate

it.

12. The Board Should Not Allow The Wind Proiect's Low Freauencv Noise To
Exceed 50 dBC.

Richard James has testified that LFN from the BW II turbines must be limited to 50 C-

weighted decibels (dBC) in order to avoid damage to the surrounding community. James Dir.,

UNU Exh. 19, p. 30. This testimony is not contested by any evidence in the record.

Accordingly, the Board should establish that limit to protect the neighbors ofBW II.
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13. The Board Erred ln Deayir^I €TI^TLT^s Motion To Reopen The Hea^n^ Reco^^d
To Admit Evidence Concemim The Sirit°ley LFN Rersort.

On January 17, 2013, UNU filed a motion requesting the Board to reopen the evidentiary

hearing record to admit into evidence a report of a recent study (the "Shirley LFN Study") by

Hessler & Associates and three other noise experts. The purpose of the new evidence was (a) to

provide important information and recommendations about the existence and effects of wind

turbine noise that Mr. Hessler was unable to provide during cross-exam, and (b) to refute

assertions in the Application that the many claims of problems associated with low-frequency

noise and infrasound are "utterly untrue.i6 Motion to Reopen Hearing Record at 1(1/17/2013).

The Board rejected UNU's motion, reasoning that the information in the Shirley LFN

Study was cumulative of evidence already in the record. The Board, however, ignored the fact

that UNU sought to introduce the Shirley LFN Report in part to refute unsupported and

erroneous claims in the Application. Id. at 6. For one thing, the Shirley LFN Report debunks the

Application's claim that detections of low-frequency noise in wind turbine measurements are

merely a "false signal effect" caused by "wind induced microphone error."7 Id. at 6; Applic. at

78. Neither the Rules of Civil Procedure, the Board's own rules, or the case law on newly-

discovered evidence prohibit reopening the record of a pending case for purposes of

impeachment. UNU Reply in Support of Motion to Reopen Record at 2.

As for the Board's assertion that the Shirley LFN Report is cumulative of other evidence

in the record, evidence that contradicts the testimony or evidence previously offered by a party is

not cumulative. State v. Siller, 2009-Ohio-2874 (slip op. Jun. 18, 2009). UNU previously cited

numerous points on which the Shirley LFN Study contradicts the prior testimony of David

Hessler in this case. Reply in Support of Motion to Reopen Record at 2-4. For example, in his

testimony in this case, Mr. Hessler stated that turbine noise of up to 45 dBA is not a problem.

Applic. Exh. 0, p. 29; Hessler, Tr. IV 837:11-838:21. However, in the Shirley LFN Report, Mr.

Hessler recommended an average noise design goal of 39.5 dBA or less. Reply in Support of

6 Although the Shirley LFN Report did state that low-frequency noise is a serious issue that may affect the future of
the wind industry, that assertion was not, as suggested by the Board's Order (at 15), the sole or primary reason for
UNU's motion.

' After denying UNU's motion to reopen the hearing to admit the Shirley LFN Report into evidence, the Board then
specifically cited the same claim of "wind induced microphone error" in support of the Board's conclusion that the
Application "adequately considers and addresses LFN." Certif. at 64.
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Motion to Reopen Record at 4. And while the Board's Order (at 64) emphasizes Mr. Hessler's

claim that "there are no proven links between turbine noise and adverse health effects," Mr.

Hessler's own appendix to the Shirley LFN Study certainly suggests that such a link exists:

Walker [of Channel Island Associates] showed unequivocally that low
level infrasonic sound emissions from the wind turbines were detectable
near full load operation with specialized instrumentation inside of
residence R2 as a series of peaks associated with harmonics of the blade
passing frequency. 1^e long-term response of the inhabitants ofR2 has
been severely adverse for the wife and child while the husband showed no
ill. effects which illustra.tes the co lexit ofthe issue.

UNU Reply in Support of Motion to Reopen Record, Appendix B at 6 (emphasis supplied).

Furthermore, evidence is not cumulative if it relates to new and distinct facts, even

though it tends to establish the same general result established by evidence already in the record.

Kroger v. Ryan (1911), 83 Ohio St. 299. In his testimony in this case, Mr. Hessler stated that he

had never been able to measure LFN inside a residence. Tr. IV 866:15. Several weeks after that

testimony, he and the Shirley study team were able "unequivocally" to measure low-frequency

turbine noise in a residence with the assistance of specialized instrumentation. Reply in Support

of Motion to Reopen Record, Appendix B at 6. As discussed above, Mr. Hessler also

recommended an average noise design goal of 39.5 dBA or less, which flatly contradicts his

position in BW II that noise up to 45 dBA is okay. Moreover, the report, which Mr. Hessler

signed, states that he and three other noise experts now realize that infrasound and low-frequency

noise from wind turbines is "a serious issue, possibly affecting the future of the industry." UNU

Reply in Support of Motion to Reopen Record, Jan. 25, 2013, Exhibit B at 7. All three of these

positions are dramatic reversals of Mr. Hessler's positions in BW II. Given these new and

distinct facts, the evidence in question is not cumulative.

Furthermore, in Application Exhibit 0, Mr. Hessler claimed that C-weighted sound levels

"have no practical place in the measurement of wind turbine sound" because even if detected low

frequency sounds were actually attributable to the turbines, "nothing would still be audible in the

low frequencies." Applic. Exh. 0 at 41-42. However, the fmdings of the Shirley LFN Study

caused Mr. Hessler to abandon this theory of "what you can't hear can't hurt you." In his

appendix to the Study report, he wrote, "The industry response to claims of excessive low

frequency noise from wind turbines has always been that the levels are so far below the threshold

of hearing that they are insignificant.... What apparently is needed is a new Threshold of
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Perception." Shirley LFN Report, Appendix B at 6. The report itself, which he signed,

recommended that low-frequency turbine noise "should be addressed beyond the present practice

of showing that wind turbine levels are magnitudes below the threshold of hearing at low

frequencies." Exhibit B at 7. This is another dramatic turnaround in Mr. Hessler's thinking.

In State v. Siller, 2009-Ohio-2874 (slip op. Jun. 18, 2009), the court of appeals

considered the trial court's rejection of newly-discovered evidence as cumulative. The court

held that because the evidence in question contradicted testimony of a party already in the

record, it was not cumulative. Id at {157} ("This is not cumulative evidence, it is contradictory

evidence"). Similarly, given the numerous contrasts between the fmdings of the Shirley LFN

Study and the evidence currently in the record in this case, the Shirley LFN Study is not

cumulative evidence.

The issue of wind turbine noise and associated nuisance and health impacts is a key issue

for the Board's consideration in this case. This is a problem that is serious enough to drive

families out of their homes. The Shirley LFN Report contains important new evidence that

refutes CW's invalid assertions about LFN and clarifies David Hessler's testimony in important

ways, based on statements in the report that he authored. Because the Shirley LFN Report was

not issued until weeks after the conclusion of the evidentiary hearing in this case, UNU could not

have presented it with reasonable diligence during the hearing. Good cause exists under O.A.C.

§ 4906-7-17(C) to reopen the hearing to admit the Shirley LFN Report into evidence, and it

would be an abuse of discretion for the Board to do so while granting CW a certificate in reliance

on the very claims that are refuted by the Shirley Report.

14. The Wind Proiect Must Comply With The Noise Standards At The Pronertv
Lines Of Nonparticinating Neighbors, Not Just At The Residences.

The Board has ruled in its rulemaking for wind turbines that "[i]t is imperative that the

noise level be evaluated at the boundary of the project site." In re Adoption of Chapter 4906-17

to Implement Certification Requirements for Electric Generating Wind Facilities, Case No. 08-

1024-EL-ORD, ¶¶ 120-21 (Oct. 28, 2008). Without meaningful, enforceable standards at

nonparticipating property lines, CW's noise will intrude on the neighbors' attempts to use their

yards, fields, and undeveloped acreage for outdoor social events and other activities, or to

develop this land for other beneficial uses. Julia Johnson, the McConnells, and other UNU

members will be unable to comfortably engage in the numerous activities they currently enjoy on
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their land. They will be unable to build new homes on land affected by the noise for themselves,

their children, or anyone else. This land will be unmarketable if they wish to sell it.

CW proposes an upper limit of 50 dBA at property lines. Applic., p. 76. However, CW's

project as proposed will exceed even this high noise level of 50 dBA at some property lines.

Applic., pp. 76, 77. The Board's Order (at 54-55) acknowledges this fact, but does not contain

any conditions to address this problem. Consequently, CW's proposal and the Board's Order do

not even accomplish this absurdly high limit.

Mr. Hessler argues that the number of people bothered by noise above 50 dBA at their

property lines is "low percentagewise to the total population." Hessler, Tr. IV 739. That is, he

argues that their comfort is unimportant, because not many of them are exposed to levels over 50

dBA. So he wishes to sacrifice these citizens' welfare so that his client can enjoy its profits for

yet another wind project in this community.

Notwithstanding CW's failure to comply even with 50 dBA at the property lines,

tolerating a noise level of 50 dBA on nonparticipating properties will deprive these non-

consenting landowners of their ability to use and enjoy their properties. Even CW's noise

consultant acknowledges that noise levels of 50 dBA would be too high for a person's home and

have caused problems at other wind projects. Hessler, Tr. IV 740-41. CW's noise consultant

admits that a 50 dBA limit at non-participants' property lines may discourage them from using

their undeveloped land for projects such as building homes for their adult children. Hessler, Tr.

IV 742. Consequently, the Board should limit the wind project's noise at the property lines of

nonparticipating neighbors to the same noise levels as for nonparticipating residences. Those

conditions are necessary to prevent CW from destroying nonparticipants' rights to fully use their

properties.

Nevertheless, the Board has issued an Order authorizing CW to install wind turbines so

close to nonparticipants' properties as to make that land unsuitable for a wide variety of uses.

Surely, if an applicant had proposed to install a facility that deposited harmful chemicals on

adjoining land, the State would not have authorized the applicant to damage the neighbor's land.

Yet the Board has authorized CW to emit noise pollution of nonparticipants' land that will

deprive thousands of landowners in eastern Champaign County of their rights to fully use and

enjoy their land for beneficial purposes. The Board should not sacrifice thousands of citizens'

land just so a single developer can make money from publicly subsidized energy,
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C. BW II Will Cause The Visual De2radation Of The Landscape.

As proposed, BW II would be a vast complex of wind turbines and associated

infrastructure involving 13,500 acres of leased property across six townships in eastern and

central Champaign County. Applic. at 2. Each of the 52 approved turbines for BW H will stand

up to 492 feet tall (Applic. at 11, Table 03-1). They will be far taller than any existing structures

in the project area, and the impact of 52 more turbines will destroy the community's landscape.

Johnson Dir., UNU Exh. 17, p. 5:8-10. A photograph of a turbine blade in the presence of two

adults shows the mammoth size of these structures. iJNU Exh. 22X. Those turbineso in

combination with 54 turbines of the same scale approved for BW I, will dominate the landscape

east of the City of Urbana and in the rural residential communities in the eastem and central

portion of the county. The turbines will be visible over 260 square miles. Applic. Exh. Q, p. 73,

Table 4. In fact, CW's application acknowledges that over 47% of the project area, between 82

to 108 turbines will be visible at any given point. Id.8 Throughout the entire area proposed for

the Project, residents will be confronted with views of spinning, blinking turbines in what is

currently an open and scenic region. Id. See also Johnson Dir., UNU Exh. 17, p. 5:8-11.

Not surprisingly, then, the Board finds itself constrained to admit (at 47) that the wind

project will "alter the community landscape," and its Order unsuccessfully struggles (at 47) to

express arguments to downplay this aesthetic blight on the horizon. These arguments are not

credible.

Notwithstanding the "slender blade profiles" and "distance" noted in the Board's Order

(at 47), wind turbines can be seen as far as 10 miles away, with the worst visual impact occurring

within 3.5 miles from the turbines. Applic., Exh. Q, p. 83. Notwithstanding the Board's reliance

(at 47) on "screening" by vegetation and structures, the BW II turbines will be visible during

daytime from 84% of the area of 242 square miles of Champaign, Union, Madison, and Clark

Counties, even if the land screened from the turbines by vegetation and existing structures is

subtracted from the total. Applic., Exh. Q, pp. 10, 29. Within this area, 107 acres will be

afflicted during daytime with views of 43 to 56 BW II turbines at a time, even if the land

screened by vegetation and existing structures is subtracted from the total. Id., p. 28, Table 2.

Turbine night lighting can be distracting and adversely affect rural residents who are accustomed

$ Since the Board's Order denies approval for four turbine sites, these numbers will be slightly reduced.
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to dark nighttime skies. Applic., Exh. Q, p. 84. Julie Johnson will be able to see all 56 of the

BW II turbines from her property, in addition to about 50 turbines in the BW I project. Id., p.

11:17-20. The pulsing red aviation warning lights will obliterate the view of the night sky.

Johnson Dir., UNU Exh. 17, p. 5:10-11.

Studies have shown that the prominent appearance of a wind turbine can be perceived as

intrusive. Mundt, Tr. XII 2958:22 - 2959:1. The constant movement of the turbine blades makes

it difficult to ignore the sight of the turbines. Id. at 2959:2-5. These studies show that the visual

intrusion from turbines may cause annoyance and stress that inhibits restful recovery from the

day's activities. Mundt, Tr. XII 2959:5-7; Mundt Drr., CW Exh. 29, p. 36, A29.

CW's epidemiologist, Dr. Kenneth Mundt, testified that wind turbine studies have found

a strong correlation between a neighbor's dislike of the visual impact of turbines on his/her

property and annoyance at turbines' noise levels. Mundt Dir., CW Exh. 29, p. 36, A29.

However, there is no correlation between the neighbors' general negative attitude towards

turbines and annoyance at the noise. Mundt, Tr. XII 2948:18 - 2949:8, 2960:6 - 2961:8. This

shows that the turbines' visual despoliation of the neighborhood landscape contributes to the

community's lack of well-being.

No certificate condition can prevent the BW II turbines from destroying the visual

landscape and the community's enjoyment of its currently unspoiled state. The Board should

deny the certificate for BW II.

D. The Board Shouid Expand The BW II Setbacks To Protect The Public From
The Hazards Of Blade Throw That Are So Prevalent In The Wind Industrv.

1. Blade Throws Can Easily Kill Or Seriouslv Harm Humans If Struck
By A Flvina Blade Or Its Shattered Pieces, And Flving Debris From
Blade Failures Can Soread Fires To Nonnarticinants' Homes Or
Land.

Each turbine blade is between 150 feet and 167 feet long and weighs about 20,000

pounds. Palmer Dir., UNU Exh. 22, p. 6:26-28. The blade tips are as high as 492 feet above the

ground. Id. at p. 6:30. The blade tips travel at a velocity of about 212 miles an hour, and have

considerable energy if a part breaks off. Id. at p. 6:29-31. The blades rotate even faster in

"overspeed," when the turbine loses control over the rotational rate. Poore, Tr. 11I 589:7-17.

Obviously, blades and blade parts can pose a grave threat to public safety if they are propelled

through the air onto adjoining homes, roads, and land.
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A person struck by a blade or blade piece is likely to die or become seriously injured,

even if sheltered in a house or an automobile. Palmer Dir., j.TNt7 Exh. 22, p. 15:2-22. As

illustrated by the blade throw incidents described below, human injuries have been avoided only

by the slimmest of margins on too many occasions. Wind turbines are also susceptible to fires

that can propel burning debris into the countryside and bum large acreages. Id. at p. 15:24 - p.

16:22; Shears, Tr. IV 922:13 - 925:10. Fire-fighting crews are unable to fight fires in turbines,

because they are too tall to reach. Palmer, Tr. VI 1427:4-17.

If the outer 10% of a wind turbine blade falls to the ground, it hits with the same impact

that a Ford Crown Victoria falls over two and a half times the height of Niagara Falls. Palmer

Dir., UNU Exh. 22, p. 15:4-5. This does not take into consideration the additional kinetic energy

of a moving blade part due to rotational velocity. Id. at p. 15:5-7. The kinetic energy of a

rotating blade, which under normal speed can rotate 212 miles per hour(id. at p. 6:28-30), can

propel broken blade pieces for long distances and with great force. Id. at p. 17:1-11.

A flying three-kilogram sized piece of blade (6.6 pounds) would have the same effect as

dropping a 40 pound concrete block from an 8-story window on a person below. Id. at p. 15:10-

13. A one kilogram (2.2 pounds) sized blade piece can easily smash a vehicle's windshield and

injure the occupants. Id. at p. 17:22-30. While turbine blades may be composed of fiberglass

rather than metal, they are still lethal at high speeds.

2. Despite The Wind Industrv's Concealment Of Evidence, A Recent
Blade Throw Incident At A Wind Proiect Certificated By OPSB And
Numerous Other Worldwide Incidents Reveal That Blade Failures
And Blade Throws Occur Regularlv In The Wind Industry.

Ohio is not a stranger to turbine blade throw. On two occasions, turbines at the Perkins

I-Egh School in Sandusky have thrown their blades. Conway, Tr. X 2509:25 - 2510:16. On at

least one of these incidents, the blade landed in the school's parking lot. Id. at 2510:10-16.

On April 24, 2012, two blades on a turbine in the Timber Road II wind project in Ohio

shattered, scattering large chunks of turbine debris in many directions. UNU Exh. 22A-7, A-9.

The incident report submitted by EDP Renewables North America, LLC (EDP) to the Board

reveals that each of these blades was 49 meters long (160 feet, or more than half of the length of

a football field). UNU Exh. 22A-7. The first blade disintegrated after it broke due to a

manufacturing defect and struck the turbine tower while rotating. UNU Exh. 22A-2, A-3, A-42.

After a safety device shut off the turbine in response to the blade throw, the technician who was
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operating the wind project remotely in Portland, Oregon9 restarted the turbine without arranging

for a local employee to first check the turbine. UNU Exh. 22A-2. The result was predictable --

the absence of the first blade resulted in the overloading of the second blade, which also broke,

struck the tower, and shattered. UNU Exh. 22A-2, A-3, A-4, A-42, A-47. The forceful impact

of the rapidly rotating blades against the tower launched broken blade parts into the countryside.

EDP admitted that one landed on the property of a neighboring landowner. UNU Exh. 22A-2.

EDP's report on the incident to OPSB is incomplete at best. The report discloses the

distances that some of the blade pieces traveled from the tower, but not others. A diagram in its

report shows the landing spots for only the pieces of blade debris that were three kilograms (2.2

pounds) or heavier. UNU Exh. 22A-9. As anyone struck by shrapnel or bullets can attest, small

items flying at a high velocity can also cause substantial damage to a person. Since a turbine's

blade tips can rotate as fast as 212 miles per hour (Palmer Dir., UNU Exh. 22, p. 6:28-30) (or

faster when they are malfunctioning), even small severed blade pieces can be expected to travel

at a high rate of speed. Nevertheless, EDP has not revealed the travel distance for the smaller

blade pieces either to the Board or to the public.

When the turbine manufacturer, Vestas, inspected the other turbines at Timber Road 11, it

found another blade that had been damaged by an independent cause, lightning. UNU Exh. 22A-

3, A-8. Consequently, another blade failure may have been in progress at the same wind project.

Despite EDP's apparent attempt to conceal this important information, its report does

admit that the largest blade piece flew 233 meters (764 feet) from the tower base. UNU Exh.

22A-9. Even this limited information shows that the setbacks proposed for the Champaign Wind

project are too small, with its closest setback being only 561 feet from the property lines of

neighboring landowners.

Moreover, Milo Schaffner's testimony at the hearing reveals that EDP concealed the

most important facts about the danger from its blade throw, including how far the airborne blade

pieces had traveled and the facts that they crossed a public road and landed in a family's yard.

The Board's Order states (at 41) that the Board does not consider Mr. Schaffner's distance

measurements to be reliable. However, Mr. Schaffner used a mathematical formula a.tid a

measuring wheel to make measurements of the distances that blade pieces had traveled from the

turbine tower. Schaffner Dir., UNU Exh. 21, pp. 3-4, Al l. His subsequent calibration of the

9 This appears to be inconsistent with the wind companies' promises to create new Ohio jobs.
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measuring wheel confirmed that the wheel's measurements were accurate. Schaffner, Tr. VI

1316:1.3-17, 1.330:16-25, During Mr. Schaf_fner's visit to the site, he saw a chunk of turbine

blade about one foot by one foot in size lying in a field approximately 1158 feet from the turbine

tower. Schaffner Dir., UNU Exh. 21, p. 3, A10, All. Subsequently, Mr. Schaffner measured

the distance again using an aerial photograph and an engineer's scale, and found the distance to

be 1200 feet. Schaffner, Tr. VI 1331:7 - 1332:1.

Mr. Schaffner also saw blade pieces lying near a roadside ditch about 30 feet from the

center of a public road. Schaffner Dir., UNU Exh. 21, p. 3, A9 and p. 4, Al l. His measurements

of the distance traveled by these blade pieces by first using the measurement wheel and later

using the aerial photograph found the distance to be 1,561 feet and 1,580 feet, respectively. Id.,

pp. 3-4, All; Schaffner, Tr. VI 1331:7 - 1332:1. These blade pieces were lying about 100 feet

from the home of a family on the other side of the road. Id. The size of these pieces was

approximately six inches by three inches. Id. An eyewitness informed Mr. Schaffner that the

family's children had picked up additional blade pieces from the family's yard. Schaffner, Tr.

VI 1319:2-7. Contrary to the Board's speculation (at 41), this eyewitness did not say that the

children brought the turbine pieces into their own yard.

The Board's Order (at 41) seeks to downplay the significance of Mr. Schaffner's

observations. But there is no evidentiary support for the Board's speculation that someone might

have moved the turbine pieces after the turbine threw them into the field. There is no logical

reason for anyone to walk for a long distance into someone else's field just to bring back turbine

junk to clutter their own yard or roadside ditch. Similarly, the Board's speculation that

subsequent winds could have lifted up a sizable turbine piece off the ground from its original

landing spot in the field and redeposited it 1158 feet from the turbine tower is not believable. If

this had been possible, surely the wind company would have removed the debris from the field

prior to additional wind events that could have blown this debris against neighboring homes and

their occupants. The same is true of the other turbine pieces found along the road and in the

neighbor's yard. Indeed, the potential for additional blade travel would mandate larger setbacks

to protect the public from multiple propulsions of the same blade pieces.

Moreover, CW's, the Staff's, and the Board's interference with UNU's discovery

attempts to obtain more evidence about these blade throws estops them from arguing that the

blade pieces did not travel the distances observed by Mr. Schaffner. The Board has prohibited
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UNU from discovering the very evidence it now argues UNU should have introduced about the

blade throws at Timber Road II. EDP, with CW's assistance, continued to hide the safety threat

from its blade throws during this proceeding, persuading the ALJs to quash UNU's subpoena for

records revealing the actual travel distances of the blade pieces and other information about the

incident. Entry of Oct. 22, 2012, pp. 10-11, ¶ 22. UNU's subpoena for internal EDP records

about the incident, including its internal communications and records of its communication with

Kim Wissman, could be particularly useful to identify the actual blade travel distances, the

causes of the incidents, and methods for reducing the potential for these incidents. UNU's

subpoenas to two other wind companies for information about blade throw, blade defects, and

potential preventative measures were also quashed. Id. at p. 11, ¶ 23. These rulings were

erroneous and violated UNU's right to discovery under R.C. § 4903.082 and O.A.C. 4906:7-08,

for the reasons expressed in UNU's memorandum in opposition to the motions to quash and

which are incorporated by reference herein. UNU requests that the discovery and hearing record

be reopened for the purpose of divining this information, and that the subpoenas be reissued to

provide it.

This subterfuge continued at the hearing. CW and the Staff, with the ALJs'

acquiescence, blocked UNU's questions about blade piece travel distances, and other

information about the Timber Road II blade throw incident that were directed to an OPSB

witness who had investigated that incident. Conway, Tr. X 2568:22 - 2575:16. Although the

Board's Order (at 9) notes that UNU was allowed to question Mr. Conway about how the Timber

Road II incident affected his view of the setback, this did not address or cure his concealment of

important evidence as to how far the Timber Road blades traveled. The ALJs' rulings on this

issues were erroneous. In particular, the ALJs erred by ruling that this information about blade

throw at another wind project, and from the Vestas V 100 turbine model. As explained elsewhere

in this memorandum, information about blade throw and other environmental problems posed by

the Vestas V100 and other commercial-grade turbine models are highly relevant to this

proceeding. The hearing record should be reopened to admit and consider this evidence.

Unfortunately, EDP's efforts to hide the dangers of its turbines are by no means unusual

in the wind industry. A report prepared for Sandia National Laboratories found that the wind

industry is concealing its incidents of blade failure. Palmer Dir., UNU Exh. 22, p. 12:2-16.

Industrial safety expert Mr. Palmer has noted that the wind developers' concealment of this data
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has hidden the true magnitude of the problem. Id. at p. 12:30 - 13:17. The wind industry

maintains no database of blade failures. Speerschneider, Tr. lI 321:15 - 322:2. The wind

industry's refusal to share information about its blade failures has restricted the industry's ability

to figure out solutions to the problem. Palmer Dir., UNU Exh. 22, p. 28:3-8. Mr. Palmer himself

witnessed an admission at a hearing by witness for turbine manufacturer GE Energy that two of

its turbine blades had failed but that these failures had not previously been publicly reported.

Palmer Dir., UNU Exh. 22, p. 12:22-28.

Even the limited experience of EverPower and its employees with wind farm operation

shows that something is very wrong with blade reliability in the wind industry. Mr.

Speerschneider testified that EverPower has found "minor defects on blades" at its wind projects

that, if unrepaired, could have developed into a "major problem." Speerschneider, Tr. II 318:8 -

319:15. Mr. Speerschneider stated that CW has dropped its consideration of the Vestas V100

model, because of the fear that there may be a "systematic manufacturing error or fault" in the

blades. Speerschneider, Tr. II 326:14 - 327:9. The industry's symptomatic carelessness

indicates that it is only a matter of time before someone is killed or maimed.

While the Board claims (at 41) that blade failure rarely occurs, past events at operating

wind projects show otherwise. At hearing, UNU offered the Caithness database of wind turbine

accidents reported in the public media that include at least 249 incidents of blade breakage

starting in the 1990s. UNU Exh. 22G. The database contains numerous examples of flying

blades and blade pieces that have crashed through roofs of homes, thrown fire balls on an

adjoining property, knocked out electric power by taking out an electric transmission line, and

landed on vehicles, roads, a garden, a hiking path, a school parking lot, swimming pool, and a

school playing field. Palmer Dir., UNU Exh. 22G; UNU Exh. 22, p. 14:15-25, pp. 18:3 - p. 19:4,

pp. 20:6 - 22:16. The database includes incidents in which blade pieces have smashed through a

farmhouse roof while a family slept inside, landed in a yard where the landowner had been

standing shortly before the incident, and narrowly missed a 17-year old youth. Id. at p. 21:11-15,

20-25, 44-46. The database also provides instructive information about the travel distances for

these blade pieces, with blade pieces documented to travel as far as a mile. Id. The database

discloses that the rate of these blade throws has remained steady during the last five years. Id. at

p. 14:1-7.
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The Board's Order (at 10) compares the Caithness database to online forums such as

Wikipedia, where anyone can add and edit from the public. As sole support for this conclusion,

the Board cites oral argument from CW's attorney. But CW's counsel did not make this

representation, nor is there any record evidence for this conclusion. Similarly, while CW's

lawyer did allege that the web site for the database has a disclaimer of accuracy, the record

contains no evidence for that contention either. lo

But the record does contain evidence about the database's accuracy. Mr. Palmer testified

about the accuracy of the Caithness database, his actions to verify the data in the database, and

his contributions of turbine accident data to the database. UNU Exh. 22, p. 9:27 - p. 10:7, p.

11:25-31, p.12:18-20. Mr. Palmer has personal knowledge about the database's reliability,

because he assists the database compiler in preparing the database. Id., p.10:2-3. Mr. Palmer

testified that the database "is carefully prepared based on available information from publicly

available sources, and information in the database has been independently verified," but the

ALJs even struck his testimony about the database's accuracy. Id., p.12:18-20; Tr. VI 1360.

Despite the probative value of the Caithness database, and Mr. Palmer's testimony as to its

accuracy, the ALJs denied the admission of the database into evidence and struck Mr. Palmer's

testimony about the database's information, even his testimony about its accuracy. Palmer, Tr.

VI 1360-1362. The ALJs even struck some of the blade throw data that Mr. Palmer himself had

compiled. Palmer, Tr. VI 1479:11-15. Thus, the Board has prevented UNU from using

subpoenas to obtain blade safety evidence directly from the wind companies, which the Board

presumably would have admitted into evidence had UNU been able to obtain it, and then

excluded much of the evidence on which UNU was forced to rely in the wake of the ALJs'

refusal to let iJNU obtain this type of evidence directly from the wind companies. Now the

Board (at 41), having prevented UNU from obtaining and introducing evidence of blade throw,

contends that UNU did not introduce enough evidence to prove that blade throw is serious

enough to warrant any more than an insignificant setback. The Board should reconsider its

erroneous rulings, and should reopen the hearing record to discover and admit this evidence.

10 While not in the record, the Caithness web site actually discloses that the web site's authors, not the general public,
compile and edit the database and that "[t]he authors have made every effort to ensure that these pages are accurate."
See http://www.caithnesswindfarms.co.uk/Disclaimer.pdf. As with any well-managed web site, the web site authors
disclaim any liability for errors to avoid lawsuits.

65

UNU Appx. 000310



The Board has excluded the Caithness database and its data from evidence even though

the ALJ's order to quash of October 22, 2012 stated:

Moreover, the ALJ finds that the fact that UNU included a significant
collection of documents relating to turbine blade failure within its
memorandum contra the motions to quash indicates that such
information is extensive and readily available through other means and
that UNU would not suffer any hardship if the subpoena was quashed.
Accordingly, the ALJ concludes that EDP's motion to quash is
reasonable and should be granted.

Entry, p. 11, ¶ 22. With the exception of OPSB's public records on the Timber Road II blade

throw (which, as discussed above, provided an incomplete and misleading portrayal of the actual

seriousness of that event), all of the blade safety data attached to UNIJ's response originated

from the Caithness database. Now, after quashing UNU's subpoena on the grounds that the data

attached to UNU's response was admissible, the Board erroneously has excluded that very

evidence. Moreover, quashing the subpoena to EDP prevented UNU from discovering the

complete story about the Timber Road ll blade incident, including the actual distance traveled by

the flying blade pieces.

The ALJs compounded the errors from excluding UNU's evidence of the wind industry's

poor safety record by allowing CW to introduce the same type of testimony in an attempt to

prove that blade throw is rare and that CW's proposed setbacks are sufficient. For example,

EverPower executive Christopher Shears testified that he has not heard of any injury to the

public from blade throw. Shears Dir., CW Exh. 12, p. 3, A7. CW witness Robert Poore of the

DNV KEMA consulting company relied on what he had heard (or not heard) as the primary basis

for his opinions about the industry's safety record. Poore Dir., CW Exh. 9, p. 5, Al l; Poore, Tr.

III 578:6-21, 579:3-15. While the Board's Order states (at 10) that UNU elicited this testimony

from Mr. Poore, Mr. Poore actually initiated this testimony in his written direct testimony (CW

Exh. 9, p. 5, Al 1) and UNU's cross-examination of him merely exposed the lack of basis for his

written testimony (Poore, Tr. III 578:6-21, 579:3-15)." The result of these rulings is that the

Board's insignificant setbacks are based on CW's statements that it has not heard about many

blade throws, while excluding and disregarding UNU's voluminous evidence in the Caithness

11 UNU also cross-examined Mr. Poore on the contents of his power point exhibits about setbacks, but he also
initiated that testimony in his written direct testimony by relying on them as the basis for his setback opinions. As
discussed below, these exhibits actually prove UNU's arguments for larger setbacks.
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database that numerous blade throws have occurred. The ALJs should have excluded all of

CW's testimony as inadmissible hearsay, and the Board should reconsider its refusal to correct

this error.

Moreover, even if it were proper to allow CW's hearsay statements, the Board should

have disregarded them as unreliable. None of CW's witnesses on blade throw had heard about

even the most egregious incidents in the Caithness database that had resulted in near strikes on

citizens and direct strikes on homes, buildings, and other structures that are inhabited by or used

by people. As Mr. Palmer testified and CW's witnesses admitted, the wind industry is secretive

about its accidents. Consequently, wind industry executives and consultants, such as CW's

witnesses, are not likely to hear about blade throws unless they make an effort to learn about

them like Mr. Palmer did. The Board should reconsider its admission of these statements, strike

them, and then revise its decision to require blade throw setbacks of 1640 feet from

nonparticipating homes and 1000 feet from all public roads.

Notwithstanding the Board's evidentiary errors, the admitted evidence demonstrates that

CW's proposed setbacks between turbines and nearby residences, property lines, and roads are

too small to protect the public from blade throw.

UNU's and CW's experts testified that a myriad of reasons can cause turbine blades to

break. A major cause of blade failure is manufacturing defects that weaken the blades and allow

them to break. Palmer Dir., UNU Exh. 22, p. 7:13-17, p. 27:16-34; Poore Dir., CW Exh. 9, p. 6.

The wind industry has been manufacturing larger turbines using outdated, inexpensive, and

unreliable technology designed for smaller turbines, which encourages blade failure. Palmer

Dir., UNU Exh. 22, p. 27:27-34. Unpleasant working conditions stemming from the use of toxic

chemicals in turbine factories has discouraged the more skilled workers from working in them,

resulting in lower quality products. Id. at p. 28:26-29. In addition, the wind manufacturers'

attention to quality control record has suffered as the market demand for turbines has increased

and new factory employees have been added to meet demanding deadlines. Poore, Tr. lII 629:4-

23.

Other significant causes of blade failure include lightning strikes, wind shear from a

difference in the wind speeds at the top and bottom of the blade circle, overspeeding of blade

rotation resulting from such causes as opened circuit breakers, poor design, inadequate

maintenance, and operator error. Palmer Dir., UNU Exh. 22, p. 7:2-25, p. 29:11-18, pp. 29:24 -
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30:13; Poore Dir., CW Exh.9, pp. 6-7. As described above, the two blade failures at Timber

Road II resulted from both manufacturing defects and operator error, while another blade was

damaged by a lightning strike. Even CW's application admits that blade throws are caused by

manufacturing defects, poor maintenance, control system malfunction, lightning strikes, and

human error in operation. Applic., p. 83. And even the wind industry admits that blade failure is

a widespread problem. Palmer Dir., UNU Exh. 22, p. 28:1-2.

CW's application claims that the turbine manufacturers have improved their technology

and certify their turbines according to international standards, thus obviating the need for longer

setbacks. Applic., p. 83. However, these measures have not prevented the manufacturing flaws

that continue to cause blade failures. Palmer Dir., UNU Exh. 22, p. 27:11-16. In fact, the

Timber Road II turbines were manufactured after blade manufacturing supposedly had improved

(id. at p. 28:23-24), and were recently installed in 2011 (UNU Exh. 22Z-2). The application for

the Timber Road II certificate also committed to install turbines that were certified according to

international standards (UNU Exh. 22H-5), and they indeed were so certified (Conway, Tr. X

2553:3-8). But this did nothing to prevent the blade defects and blade throws that occurred at

that wind project. Moreover, many causes of blade breakage result from factors other than

manufacturing defects, such as lighting strikes, inadequate maintenance, wind shear, and

operator error. No amount of care in manufacturing will prevent blade throw from these causes.

CW's application also asserts that safety systems such as two independent braking

systems will prevent blade throw by stopping the rotation of a failed blade. Applic., p. 83. But

exactly the same safety requirements were promised by Timber Road II and required by its

certificate, and they failed miserably. Palmer Dir., UNU Exh. 22, p. 31:26 - 32:5; iJNU Exh.

22H-6; UNU Exh. 22J-2; Conway, Tr. X 2553:15 - 2554:3. Mr. Palmer has provided a detailed

explanation as to why independent braking systems are unreliable for stopping runaway turbine

blades. Palmer Dir., UNU Exh. 22, p. 31:1-24. Mr. Poore also explained that operator error is

usually the reason why such safety systems fail. Poore, Tr. III 549:4-15.

The application to OPSB for Timber Road II(then called Paulding Wind II) contains

representations about blade shear that are almost identical to the language on that topic in CW's

application. See UNU Exh. 22 H-5, H-6. One notable exception in language overlay is that

CW's application, unlike the Timber Road/Paulding Wind application, no longer claims that

blade throws are decreasing. Nevertheless, although blade throws at Timber Road and other
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wind projects have dispelled this myth, CW's application promises to employ the same measures

to prevent blade throws that were promised and unsuccessfully employed by Timber Road.

Compare CW's application at p. 83 with Paulding Wind's application at p. 92 (UNU Exh. 22H-

6). The Staff Report and Certificate for Timber Road II also, wrongly, predicted that these

measures would adequately address blade throw at that wind farm. See Exhibit 221-2, UNU Exh.

22J-2. Obviously, something more is needed to protect the public.

Nevertheless, the Board (at 42) allows CW to implement exactly the same promises that

proved ineffective at Timber Road II. CW's application makes the same meaningless promises

about safety systems and practices as Timber Road's owner did. The application requires CW to

follow only two of the safety measures on which the Board relies for finding that blade throw

will not occur (two independent braking system and automatic shutdown under certain

conditions), and the Board's Order contains no conditions to require the rest of the safety

precautions on which it bases its decision. The application (at 83) represents that four of the

turbine safety designs on which the Board relies are generally available in the industry, but the

application makes no commitment to incorporating them into the design of its turbines

(certification under international standards, pitch controls, sensors, and speed controls) and the

certificate's conditions do not require them. The Board relies on other safety precautions that

CW's witnesses said are available, but which are not in the application or the certificate's

conditions (third-party oversight in manufacturing, quality assurance process, inspections, proper

maintenance, limits on remote fault access, and training). The Board's failure to include a

condition against remote controls is even more troubling in that EverPower's operators will have

the ability to turn on the turbines from a remote operations center after they have been shut down

(Speerschneider, Tr. I 197:23 - 198:8), just as the Vestas' remote operator overrode the

automatic shutdown devices at Timber Road II(UNU Exh. 22A-2). In short, the application is

woefully deficient in committing to even the mininlal standards supposedly available in the

industry, and the Board's certificate contains no conditions to fill the gap.

More importantly, however, even if the Board made the foregoing precautions

mandatory, they would still not correct the Board's failure to require adequate setbacks. The

incident at Timber Road II proved that fact, since that project's certificate required the same

safeguards as those proposed for BW II.
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The only adequate safeguard is a setback that matches the distance that the blades can be

thrown. But instead of keeping the public outside of the blades' flying range, the Board has

adopted Condition 26 to restrict public access only to the tiny turbine sites with warning signs

and other necessary measures. Restricting public access to CW's lease sites does nothing to

prevent the turbines from propelling their blades from the lease sites onto other nearby

properties.

3. Statistical Data About Blade Throw Distances And Freauencies From
All Turbine Models Are Useful For Determinin2 The Need For And
Size Of The Necessary Setbacks.

The threat to the public from blade throw is not unique to the Vestas V 100 or any other

turbine model. William Palmer testified that the characteristics of the Vestas V 100 pertinent to

blade throw are similar to those of the other turbine models listed in CW's application. Palmer

Dir., UNU Exh. 22, p. 23:4-6. They all have a similar narrow blade profile, use gearboxes, and

have similar hub heights and rotational speeds. Id., p. 23:4-6. All will be operating in similar

conditions of wind shear, and will be exposed to similar operating conditions of lightning and

icing. Id., p. 23:6-7. Mr. Poore similarly testified that all of the turbine models listed on page 10

of the application, which include the Vestas V100, have characteristics relevant to blade throw,

blade throw distances, and setbacks that are similar to the other turbine models that have been

used by wind developers. Poore, Tr. III 624:12 - 635:1. Mr. Speerschneider testified that blade

throw information from "all the turbines that have been installed worldwide" is relevant.

Speerschneider, Tr. II 300:17-21. "There's a lot of similarity in turbines in the industry with

different manufacturers." Id. at 303:10-12. For that reason, Mr. Speerschneider relied on a

number of blade throw studies, even though the studies did not evaluate any of the six turbine

models that CW is considering. Id. at 316:3-20. Otherwise, he noted, there would be inadequate

information to make informed judgments if only the data from one manufacturer were

considered. Id.

The blade throw problem is not limited to specific manufacturers or specific models.

Manufacturing defects are afflicting all manufacturers, especially those who are rushing their

blades to the United States. Lightning does not spare the models in CW's application while

striking the others. Poor maintenance can occur on any and every wind project. Wind operators

can make mistakes when operating any turbine model, not just the Vestas V100 at Timber Road
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11. The turbine models in CW's application are not unique or immune from the problems

experienced by other models. Blade throw information from anv turbine model is instructive for

craffting conditions in CW's certificate designed to reduce blade throw incidents and to identify

the setbacks necessary to avoid collisions between flying blades and people, automobiles, and

buildings.

In light of this evidence, CW has misled the ALJs into believing that only blade throw

information for the turbine models still being considered under the application is useful for

determining the causes of blade throw, its probability of occurrence, and the travel distances for

propelled blade parts. CW made this argument to encourage the ALJs to quash the subpoenas

for this information from EDP, Gamesa, and GE Energy, and the ALJs erroneously accepted it as

the basis for quashing these subpoenas. Entry of Oct. 22, 2012, pp. 10-11, ¶¶ 22-23. The same

error continued to occur at hearing. Tr. X 2568:22 - 2575:16.

Consequently, while CW has withdrawn its consideration of the Vestas model as a ploy

to prevent OPSB from utilizing the lessons learned at Timber Road II, the Board should take

these lessons to heart. The Timber Road blade throw still provides information that is germane

to CW's certification. As demonstrated above, the blade throw threat is not limited to specific

manufacturers or specific models. Manufacturing defects are afflicting all manufacturers,

especially those who are rushing their blades to the United States. Lightning does not choose to

strike the Vestas V100 while sparing all other models. Poor maintenance can occur on any and

every wind project. Palmer Dir., UNU Exh. 22, p. 23:7-8. Wind operators can make mistakes

when operating any turbine model, not just the Vestas V100. Id. Consequently, blade throw

information, from any turbine model, is instructive for crafting conditions in CW's certificate

designed to reduce blade throw incidents and to identify the setbacks necessary to avoid

collisions between flying blades and people, automobiles, and buildings.

4. The Available Da.ta. About Blade Throw Demonstrate Need. For 1640-
Foot Setbacks To Protect Nonparticipants' Homes And Lands And
1000-Foot Setbacks To Protect Moto>rlsts On Public Roads From
Deatha P^^^^caCYniurE, Or P'rorsea°ty 1)arna2e From Blade Throw And
h* rese

Blade parts of sufficient size to injure a person have been documented to travel for

considerable distances. Palmer, Tr. VI 1472:15-20. As stated above, blade pieces were

propelled at least 1561 feet, and probably further, from the broken turbine at Timber Road II. In
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two other instances recounted by Mr. Palmer, blade pieces have traveled for distances of 1607

and 1640 feet. Palmer Dir., UNU Exh. 22, p. 24:3-4. Blade throws of 500 meters (1640 feet)

have been documented in Denmark. Palmer, Tr. VI 1433:16-18. The ALJs erroneously

excluded evidence of other blade throws that went for comparable distances, and should reopen

the hearing record to admit that information. Palmer Dir., UNU Exh. 22, pp. 14:24-25, 20:11-12,

20:23-25, 20:27, 20:37-38, 22:2-4; Palmer, Tr. VI 1360-1362, 1480:21 - 1481:6. Andrew

Conway's research for the Staff discovered that broken blade parts can trave1500 meters (1640

feet). Conway, Tr. X 2526:16-19. In fact, Mr. Conway admitted that the Staff considered a 500

meter setback for BW II before CW withdrew the Vestas V100 from its preferred turbine model

list, and then discussed the Timber Road II blade throw with CW. Conway, Tr. X 2557:25-

2558:7, 2563:8-14- 2566:18. While Mr. Conway claims that he did not ask CW to withdraw the

Vestas V100, CW obligingly did so and the Staff then ceased to consider a 500-meter setback or

the implications of the Timber Road 11 blade throw. Conway, Tr. X 2557:25-2558:7, 2563:8-14-

2566:18. Since other commercial-grade turbines propel their blades just as far as the Vestas

V100, it is apparent that CW concocted the argument that only the turbine models listed in the

application are relevant as a means to avoid meaningful setbacks for blade throw. Moreover,

since the Staff considered a 500-meter setback in reaction to the Timber Road II incident, the

Staff must know that blade parts flew that distance in that incident. The Board's Order (at 9)

erroneously declines to direct the ALJs to reopen the hearing record to obtain evidence about the

distance of the blade throw at Timber Road II and to take this evidence into account when setting

a setback for BW Il: The Board has a duty to establish such a setback to prevent deaths, injuries,

and property damage if blade throws occur.

Persons engaged in outdoor activities on their land, such as recreation, yard maintenance,

and agriculture, will be at risk of serious injury or death at distances of at least 1640 feet (500

meters). Palmer Dir., UNU Exh. 22, p. 15:19-22, p. 23:23-29. Accordingly, Mr. Palmer

recommended a setback distance of at least 1640 feet between CW's turbine sites and the

property lines of nonparticipating landowners to protect them from flying blade parts and

fireballs. Id. at p. 24:4-5; Palmer, Tr. VI 1453:7 - 1454:2.

Mr. Palmer observed that an electric utility in his home province of Ontario advocates a

setback distance of 500 meters ( 1640 feet) between turbines and its 500 kV power lines to

prevent the disruption of the power supply from a blade strike. Id. at p. 24:11-17. The utility
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based this setback on the review of documented blade throw distances. Palmer, Tr. VI 1484:2-

13.

Mr. Palmer's opinion is consistent with other available guidance on setbacks. Turbine

manufacturer RePower's safety manual for the MM92 turbine model being considered by CW

instructs wind farm operators to cordon off an area of 1640 feet around a turbine afflicted with

overspeed or fire. UNU Exh. 29, pp. 76, 77. The manual warns that rapidly rotating rotors

presents "danger of life due to components and parts flying around!" Id., p. 77. The manual

further warns that "[t]here must not be any persons within the area of 1640 feet around!" Id.

The safety manual for another turbine manufacturer, Gamesa, instructs operators to clear all

persons from an area within 400 meters (1312 feet) around a burning turbine. Shears, Tr. IV

908:18-25. Turbine manufacturer Vestas has recommended that even wind farm employees stay

1300 feet away from a turbine at all times except where it is necessary to approach the turbine.

UNU Exh. 17K The Nordex safety manual included in the application instructs the wind

operators to keep all persons farther than 500 meters (1640 feet) from a burning turbine. Applic.,

Exh. R, Nordex Safety Manual, p. 52.

The Board's Order (at 42) contends that turbine safety manuals are not relevant to

establishing setbacks, because they provide only temporary clearance areas during emergencies.

This statement misses the entire point of this evidence. These turbine manufacturers have

designated emergency evacuation zones of 1640 feet, because their experiences have shown

them that turbine blades fly that far when turbines are in distress. Therefore, not surprisingly,

CW does not dispute that turbine blades travel that distance. Even Mr. Speerschneider agreed

that safety manuals and other manufacturers' safety procedures are relevant for establishing

protective measures for blade throw. Speerschneider, Tr. II 300:17 - 301:4.

As stated by CW witness Don Bauer, a retailer of wood burning stoves, it is only

"common sense" to observe the safety precautions provided for products in the manufacturers'

safety manuals, and he would never advise a consumer to disregard these precautions. Bauer, Tr.

VI 1547:1-20. Yet this is precisely the effect of the Board's Order. The Board should adopt a

common sense setback of 1640 feet as recommended by safety expert William Palmer and the

turbine manufacturers.

Mr. Palmer has determined that, while a vehicle provides some protection to its

occupants from the smallest blade debris, these persons will be at risk of serious injury or death

73

UNU Appx. 000318



from blade throw at distances of at least 1000 feet (305 meters) from a turbine, based on the size

of blade pieces that can be hurled that distance, Palmer Dir., UN[J Exh. 22, p. 1. 5:10-22.

Consequently, he has recommended a setback of at least 1000 feet between CW's turbine sites

and nearby public roads. Id. at p. 25:1-12. A good case can be made for adopting a setback of

1640 feet for public roadways, since blade debris of any size can cause a driver to swerve and

since a 1000-foot setback does not protect persons walking or cycling on or along a public road.

Id.

Mr. Palmer's opinions are consistent with the setbacks that the wind industry as a whole

is using, as shown by an exhibit sponsored by CW expert Robert Poore. While this exhibit is

rank hearsay, the Board admitted it, and it bolsters UNU's request for larger setbacks. This

exhibit's compilation of setback distances from occupied structures based on questionnaires to

wind developers showed that, in the absence of government guidelines, the developers

voluntarily used setbacks of 1500 feet for 40% of the time, setbacks of 2000 feet for 10% of the

time, and setbacks of more than 2000 feet for 10% of the time. Poore, Tr. III 614:6-22. That is,

the wind industry employs voluntary setbacks of 1500 feet or more from occupied structures

even in the absence of government regulation at least 60% of the time. Id. Moreover, the

industry trend is toward larger setbacks. Id. at 615:4-13.

The table in UNU Exhibit 22R shows that the location of 10 turbines are an unacceptable

safety risk due to their proximity to both roadways and buildings. Id. at p. 25:20-21. An

additional 25 turbine locations are an unacceptable safety risk due to their proximity to either

roadways or buildings. Id. at p. 25:21-22. Thus, 35 of the turbine locations pose an

unacceptable safety risk due to their locations. Id. at p. 25:22-23.

As shown by UNU Exhibit 22S, turbine 131 is less than 1640 feet from the residence and

land of the Gordon family, who are UNU members. Id. at p. 25:23-25 and p. 27:7-9. The Board

should require CW to site its turbines at least 1640 feet from all nonparticipating homes and

land, including that of the Gordons. These setbacks must be established at the property lines of

nonparticipating neighbors, as required by O.A.C. 4906-17-08(A)(5). That rule requires the

application to evaluate and describe the potential impact from blade throw "at the nearest

property boundary, including its plans to minimize potential impacts if warranted."

The safety of UNU's members will be threatened if turbines are installed within 1000 feet

of a public road. Palmer Dir., UNU Exh. 22, p. 33:1-10. The short setbacks proposed by CW
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will threaten all of UNU's members while traveling on the roads near CW's turbines. For

example, Julie Johnson regularly travels on County Road 167, Dolly Varden Road, and State

Route 161, all of which are threatened by BW II proposed turbine sites. Johnson Dir., UNU Exh.

17, p. 13:1-4; UNU Exh. R. UNU members Linda and Larry Gordon live along State Route 161,

and obviously can be expected to travel on that highway. Johnson Dir., UNU Exh. 17, p. 2:7, p.

2:14. All ofU1VU's members live within the BW II project area. Id., p. 2:15-17. Consequently,

they all travel the roads within the project area, and will be threatened by ice throw from any

turbines installed too close to the roads. The Board should protect UNU's members, and the rest

of the community, by prohibiting turbines within 1000 feet from any public road. Consequently,

the Board should require CW to site its turbines at least 1000 feet from all public roads.

Staff member Andrew Conway admitted that the Staff failed to measure the distances

between the turbine sites and the public roads. Conway, Tr. X 2456:7-10. Although he

represented that he did measure the distances between the turbine sites and nonparticipants'

property lines and homes using the Staff's proprietary GIS software, he did not keep a paper

record of these distances for the public to see. Id. at 2455:17-20, 2456:3-6, 2457:6-14. While

Mr. Palmer measured these various distances utilizing the application's aerial photographs, this

method is not quite as precise as the use of the proprietary GIS software in the Staffls possession.

The Board should direct the Staff to measure the distances for each of these setbacks, including

those from roadways, and to make a detailed paper record of them for the public's information.

While the Board apparently is satisfied with the StafFs measurements, the record contains no

indication of their reliability, and UNU has been deprived of its right to test them.

5. The Board Should Not Wait Until Someone Is Killed Or
Maimed Before Imnlementini! Proper Precautions To
Protect The Public From Blade Throw.

The Board's primary excuse (at 41) for ignoring adequate setbacks is that no member of

the public has been killed or injured by a flying blade part yet. However, without setbacks

matching the distance that blades can be thrown, wind farm neighbors must live in homes, work

in fields, recreate and relax in yards, and drive on public roads within the striking range of a

wind turbine debris. Waiting until someone is killed or maimed before adopting protective

setbacks for blade throw places these people at risk. This is tantamount to a military commander
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deciding not to build defenses to protect his troops until at least one of them is killed by enemy

fire.

William Palmer, a veteran in the industrial safety field, testified that this approach is

contrary to the accepted practices of both industry experts and government regulators in

industrial safety. Palmer Dir., UNU Exh 22, p. 19:6 - p. 20:4. Safety practices must be

implemented before someone is harmed, not afterwards. Id. Moreover, while more deaths may

result from some other risks such as automobile accidents, that fact hardly justifies a decision to

ignore known safety risks that could cause additional deaths. Id., p. 19:30 - p. 20:4.

The Board's assertion about the supposed rarity of blade throw is based solely on the

self-serving testimony from CW's witnesses that they have heard of few such incidents. Relying

on what CW's witnesses have not heard is hardly credible evidence that such events are unusual.

CW has offered no statistics to show that blade throw is rare. The wind industry does not

maintain a comprehensive database of blade failures. Speerschneider, Tr. I1321:15 - 322:2;

Poore, Tr. III 577:17 - 578:4; Shears, Tr. IV 925:11-22. While Mr. Speerschneider claims that

the public would have heard about any blade detachments (Speerschneider, Tr. II 322:17-25,

323:18-25, 325:2-6), the testimony of CW's own blade safety expert reveals otherwise. Even

CW's blade safety expert had not heard about the many incidents in which flying blade parts

have narrowly missed members of the public or have caused serious property damage. Poore,

Tr. III 579:16 - 589:6. The wind industry's concealment of their blade safety problems has kept

even CW's expert ignorant of the extent of the wind industry's blade safety problem. Moreover,

CW and the ALJs have blocked UNU's attempts to subpoena evidence about the incidents of

blade throw in the industry. However, despite the wind industry's lack of communication about

blade failure, Mr. Shears is aware of about 50 incidents of blade detachment that have occurred

at wind projects since 1994. Shears, Tr. IV 927:19 - 928:7. Blade throw is hardly a rare

occurrence, even if limited to the number of incidents that CW is willing to reveal.

While the Board characterizes blade throw as a rare occurrence, four blade throws have

already occurred in Ohio. On two occasions, turbines at the Perkins High School in Sandusky

have thrown their blades. Conway, Tr. X 2509:25 - 2510:16. Although these turbines are not as

large as the behemoths that CW will use, the Perkins High School incidents still show that

turbines are prone to blade throw. Timber Road 11 threw two of its blades. During that incident,

a Paulding County family experienced a near hit on their home after blade debris landed in their
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yard and along a road in front of their yard. Schaffner Dir., UNU Exh. 21, p. 3, A9 and p. 4,

Al 1; Schaffner, Tr. VI 1319:2-7. These incidents are wake up calls that the Board ignores at the

public's peril. The Board should not wait until someone is killed or maimed before the Board

uses protective setbacks for blade throw.

The Board's supposition about the rarity of blade throw is further based on Andrew

Conway's testimony about the turbines' expected failure rates. Notwithstanding the Board's

attempt to portray blade failure rates as insignificant, the Board should not ignore life-threatening

blade throws that, according to Andrew Conway, are expected to occur at a rate of once in every

2400 turbines every year. Conway, Tr. X 2493:13 - 16. This is hardly a low failure rate, and the

consequences for even one such accident could be disastrous. At this rate, the United States will

experience 13 turbine blade throws every year. See the 7h page of Company Exh. 12, showing

32,184 turbines in the country. Not surprisingly, neither the Staff's nor CW's brief cited these

blade shear statistics, because they are decidedly unfavorable to their position that blade throws

rarely happen.

The Board's Order also contends (at 41) that automobile deaths and animal strikes are

more common than blade throw. This is not a comforting statistic. Automobile deaths and

animal strikes are anything but rare, and industry does not tolerate unnecessary risks of that

magnitude. Instead, Mr. Palmer testified that the normal failure rate allowed by the nuclear

power industry is 1 times 10 to the minus 6, or one in one million. Palmer, Tr. VI1468:12-20;

Palmer Dir., UNU Exh. 22, p. 28:18-19. The conventional power industry allows a failure rate

of 10 times 10 to the minus 6, or 10 in one million. Id. at p. 28:17-18. In contrast, the current

turbine blade detachment rate is 125 times larger than the failure rate that government agencies

allow in the conventional power industry and 1250 times higher than the govemment standard

for the nuclear industry. Id. at p. 28:15-19, p. 29:6-9. This failure rate does not even account for

the blade failures that the wind industry is concealing. Blade throw is not unlikely: it is a

certainty, as Ohio has already learned at Timber Road II.

William Palmer also testified that the rate of blade throw has not decreased during recent

years and that the blade failure rate has remained "stubbornly high." Palmer Dir., UNU Exh. 22,

p. 13:23-25, p. 28:10-11, 14-15. Neither CW nor the Staff has presented any evidence to the

contrary. The persistently high, presently known blade failure rates are based solely on the blade

throw incidents that are within the public knowledge, and may be found to be even higher if the
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wind industry were forthcoming about its safety record. Consequently, blade throw is a real

threat to public safety, as the residents of Paulding County have discovered.

This Board is responsible for the safety of the persons living and working near these

turbines. This includes the landowners who lease their land for the turbines, non-participating

neighbors living near the turbines, adults or children working or recreating on neighbors' land

near the turbines, and motorists driving on roads past the turbines. To fulfill its obligation, the

Board should require a setback of at least 1640 feet between the BW II turbines and the homes

and land of nonparticipating landowners, and a setback of at least 1000 feet from public roads.

E. The Board Should Re-examine And Exnand The Turbines' Setbacks To
Prevent Them From Throwin2 Ice Onto Public Roads And Nonnarticinants'
Land.

Ice readily collects on turbine blades during freezing rain and can be thrown off the

blades. Palmer Dir., UNU Exh. 22, p. 32:7-20. Freezing and icing conditions are not unusual in

Champaign County. Westfall, Tr. 1512:8-15.

Ice detection and sensor alarms are ineffective to shut down iced turbines. Id., p. 33:12-

24. Mr. Palmer testified about an incident in Ontario, in which he found that a turbine was still

rotating even though some of the ice collected on its blades had been thrown, and even while a

school bus approached the turbine on a nearby road. Id., p. 32:15-20; UNU Exh. 22V.

The Staff found that a setback distance of 991 feet is necessary to protect

nonparticipating residences and heavily traveled roads from ice throw, based on guidance from

GF Energy. Staff Report, pp. 31-32. GF Energy's safety man.ual warns wind farm personnel to

stay at least 350 meters ( 1148 feet) from a rotating turbine with ice on its blades. Applic., Exh.

R, GE 1.5 Turbine Safety Manual, p. 57. Vestas' safety manual warns operators to stay at least

400 meters (1312 feet) away from rotating blades with ice on them. Palmer, Tr. VI 1449:16-23.

Motorists on public roads should not be exposed to greater risks than the wind industry is willing

to accept for its own personnel.

While the Board's Order (at 44) contends that turbine safety manuals are not relevant to

establishing setbacks for ice throw, because they provide only temporary clearance areas during

emergencies. This statenient misses the entire point of this evidence. These turbine

manufacturers have designated emergency evacuation zones of more than 1000 feet, because

their experiences have shown them that turbines throw ice that distance.
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Unprotected motorists should not be exposed to that risk. William Palmer agreed that a

setback for ice throw is necessary and rounded it off to 1000 feet, the same setback that he

recommended to protect motorists on public roads from blade throw. Palmer Dir., UNU Exh. 22,

p. 32:22-31.

The Staff Report recommends that two turbines be relocated, because they are closer than

991 from homes or heavily traveled roads. Staff Report, p. 32. UNU concurs in that

recommendation, but it is not sufficient to protect the public. Mr. Palmer found that nine

additional turbines are too close to public roads, and need to be relocated. Palmer Dir., UNU

Exh. 22, p. 32:28 - 33:10. Neither the Staff nor the Board's Order enunciates a reason for

protecting motorists on some heavily traveled roads while ignoring the safety of motorists on less

traveled roads. Furthermore, the GE safety manual does not limit its setback advisory to the

protection of residences and arterial roads. Instead, it advises the establishment of this setback

"to ensure that individuals are not endangered by pieces of ice thrown off during operation."

Applic. Exh. R, GE Energy Turbine Safety Manual, p. 50.

The position in the Staff brief that the setback need not apply to any roads other than

arterial roads does not comport with the Staff's testimony or Staff Report. Mr. Conway testified

that the Board in the past has used this setback not just for arterials, but also for "interstates, and

U.S. routes." Conway, Tr. X 2492:1-4. In addition, the Staff Report advocates the setback for

any "heavily travelled road." Staff Report, p. 31.

Even using the Staffs criterion for the ice throw setback, four turbines besides turbines

87 and 91 are located too close to heavily traveled roads. Turbine sites 101 and 127 are closer

than 1000 (or 991) feet to Township Road 205. Palmer Dir., UNU Exh. 22, p. 33:4, 9.

Township Road 205 was the location of Mr. Hessler's monitoring station 6 (Applic. Exh. 0, p.

11), which is a heavily traveled road (Johnson Dir., UNU Exh. 17, p. 10:1-2). Turbine site 106 is

closer than 1000 (or 991) feet to County Road 167. Palmer Dir., UNU Exh. 22, p. 33:6. County

Road 167 was the site for Hessler's monitoring station 1(Applic. Exh. 0, p. 6), which also is a

heavily traveled road (Johnson Dir., UNU Exh. 17, p. 10:1-2). Turbine site 130 is closer than

1000 (or 991) feet to State Route 161. Palmer Dir., UNUExh. 22, p. 33:10. State Route 161

was the location of Hessler's monitoring station 8 (Applic. Exh. 0, p. 13), which also is a heavily

traveled road (Johnson Dir., UNU Exh. 17, p. 10:1-2). The Board should not allow these four
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turbines to be sited in their currently proposed locations closer than 991 feet to busy public

roads. To be consistent with its own ruling, the Board should strike these turbines.

The safety of UNU's members will be threatened if these turbines are installed within

1000 feet of a public road. For example, Julie Johnson regularly travels on County Road 167,

Dolly Varden Road, and State Route 161, all of which are threatened by BW II proposed turbine

sites. Johnson Dir., UNU Exh. 17, p. 13:1-4; Palmer Dir., UNU Exh. 22, p. 33:1-10. UNU

members Linda and Larry Gordon live along State Route 161, and obviously can be expected to

travel on that highway. Johnson Dir., UNU Exh. 17, p. 2:7, p. 2:14. All of UNU's members live

within the BW II project area. Id., p. 2:15-17. Consequently, they all travel the roads within the

project area, and will be threatened by ice throw from any turbines installed too close to the

roads. The Board should protect UNU's members, and the rest of the community, by prohibiting

turbines within 1000 feet from any public road.

O.A.C. 4906-17-08(A)(4) requires the application to evaluate and describe the potential

impact from ice throw "at the nearest property boundary, including its plans to minimize

potential impacts if warranted." Accordingly, these setbacks for ice throw also must be

established at the property lines of nonparticipating neighbors. The Board should direct its Staff

to calculate the exact distances between the BW II turbines and the public roads, and strike any

turbine site closer than 1000 feet.

Finally, the Board argues (at 45) that this setback is not necessary for CW's turbines,

since they will have ice detectors. However, ice detectors do not reliably shut down turbines

when they collect ice. Palmer Dir., UNU Exh. 22, p. 33:12-24. While the Board (at 44) unfairly

discounts Mr. Palmer's testimony on this subject on the grounds that he has not worked in the

wind industry or operated a wind turbine, Mr. Palmer, unlike CW's witnesses, is an industrial

safety engineer with decades of experience. However, the Board need not depend on Mr.

Palmer's testimony on this topic. Prominent turbines manufacturer GE Energy has, in writing,

admitted the same problem. GE Energy's safety manual notes that "ice may form on the rotor

blades considerably more quickly than on the ice sensor on the nacelle. As a result, there is a

residual risk for the reliable detection of ice build-up on the rotor blades." Id. The safety manual

further advises the operators to set the ice detector to a more sensitive setting to reduce the time

lag between ice accumulation and detection, but wams that this may result in "spurious"

shutdowns that reduce the operator's profits. Id. Therefore, not only is it impossible to detect
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ice as soon as it starts to accumulate, but the operator has every incentive to set the ice detectors

at less sensitive settings to keep the turbines operating longer. This confirms Mr. Palmer's

testimony that 1000-foot setbacks are necessary to protect the public notwithstanding the use of

ice detectors. Consequently, a setback is necessary whether or not CW promises to install ice

detectors. To prevent ice from crashing through motorists' windshields, the Board should apply

the 1000-foot setback to all public roads.

F. Where CW Has Failed To Demonstrate Compliance With the 30 Hour
Per Year Shadow Flicker Standard At The Hearinz, The Proiect Should
Not Be Annroved.

1. The Shadow Flicker Model Is Fundamentally Flawed Because It
Failed To Consider the Actual Size of Houses Whose Flicker Exposure
Was Being Modeled.

As discussed in detail in UNU's Initial Brief at pages 57-59, CW's entire shadow flicker

modeling analysis is fatally flawed for the simple reason that it did not consider the actual size of

the houses whose exposure was being modeled. Company Exh. 1, Exh. P at 4. Instead, CW

modeled shadow flicker exposure to "receptors" with a hypothetical dimension of one meter by

one meter. Id. However, the model considered terrain, trees, and other obstacles at actual size.

The effect was to overestimate the impact of obstacles in mitigating shadow flicker on receptors.

Neither CW nor the Staff denies that this flaw exists. Instead, they try to draw attention

from it by pointing out that other aspects of the modeling were overly conservative. However,

this does not negate the existence of the flaw in the model, and neither the Applicant, the Staff,

nor the Board can explain how compounding one error with another renders the model reliable or

accurate.

The Board is mistaken if it believes that the modeling flaw pertains only to the "obstacle

analysis." It applies to CW's entire shadow flicker model, including the initial analysis. This is

because the initial analysis inputted and took into account actual topography and GIS elevations.

Applic. at 85. By considering actual topography but modeling shadow flicker exposures to an

artificially tiny receptor, the model overestimates the ability of a hill to block shadows on a

structure. A hill that might block shadows from a 1 meter by 1 meter receptor would not

necessarily block shadows from a two- or three-story home. This defect is present in the inputs

for eve one of the 880 structures (Applic. Exh. P at 3 ) evaluated in the model. Therefore, it is

not sufr'icient for the Board to order CW to complete a shadow flicker analysis for all structures
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"that have already been modeled to be in excess of 30 hours per year of shadow flicker." Order

at 88-89, Cond. 47. The error in the model means that any of the structures evaluated-

including those screened out in the initial analysis-may have annual shadow flicker exposure in

violation of the standard.

2. The Board Should Not Abnrove The SitinLy Of Wind Turbines That
Will Cast Excessive Shadow Flicker On NeighborinE Land And
Residences.

Even assuming the Shadow Flicker Report is admissible, accurate, and credible -- which,

for the above reasons, it is not -- the report predicts that as many as 50 neighboring residences,

11 of whom are nonparticipating properties, will experience shadow flicker at levels beyond the

proposed 30 hour/year standard. A shadow flicker standard that is not applied uniformly to all

nonparticipating properties is no standard at all. The Board should establish a shadow flicker

standard that is uniformly applied to screen out inappropriate locations for turbines. Because

shadow flicker affects a neighbor's entire property, not just the residence, modeling for

compliance with the shadow flicker standard should evaluate the duration of flicker over the

entire property.

If shadow flicker from a particular turbine is modeled to exceed the selected standard at a

nearby residence, that turbine should not be built. To permit the construction of any such turbine

would be to invite inevitable public nuisance and resulting enforcement issues that will be more

difficult to resolve once the costly turbine is in place.

Rather than requiring CW to prove compliance with the selected standard as a condition

of certification, however, the Board's approach is to approve the project and leave the resolution

of shadow flicker problems to a later date. UNU strongly objects to Certificate Condition 47 for

several reasons. First, as discussed above, it overlooks the fact that the Applicant's entire

shadow flicker model is fundamentally flawed and unreliable. In order to correct the flaw, either

every structure in the project area must be modeled at its actual size or the effect of terrain must

somehow be negated. And that revision to the model must be presented in the context of the

evidentiary hearing, where the intervenors have a right to scrutinize it and offer evidence

regarding it.

Second, UNU objects to Condition 47 to the extent it suggests that the Board or CW can

require an affected landowner to accept changes to his or her property, such as additional

shrubbery, venetian blinds, or window tinting, as the only options for mitigating unacceptable
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shadow flicker. The Board's Order (at 52) assures that this is not the case. UNU urges the

Board, however, to include in the Certificate a statement that if a particular form of mitigation is

unacceptable to an affected landowner, CW is responsible for proposing and implementing

alternative mitigation measures. If the operation of CW's turbines results in nuisance conditions,

it should not be incumbent on the victim to alter his or her property to mitigate the nuisance-

nor should the property owner be deemed to have waived the right to mitigation if he or she turns

down a mitigation proposal that is unacceptable.

Furthermore, Condition 47 is unenforceable as a practical matter, insofar as it expresses

the shadow flicker standard as an annual limit. How is the Staff, or an affected neighbor, to

establish that the proposed 30 hour/year standard has been exceeded? Although CW claims that

shadow flicker "can be predicted to the minute based on the location of the receptor, turbine, and

sun," CW Reply Brief at 31, that is hardly reassuring when the modeling that CW has put forth

to date has fatal flaws that render it meaningless.

G. The Board Should Reauire CW To Fullv Comply With R.C. & 4906.10(A)(5) To
Ensure That None Of The Turbines Pose An Aviation Hazard.

R.C. § 4906.10(A)(5) requires CW's turbines to comply with the rules and standards

promulgated by the Ohio Department of Transportation (ODOT) pursuant to R.C. § 4561.32. To

determine whether the project complies with these aviation standards, the Board must consult

with the Department's Office of Aviation. R.C. § 4906.10(A)(5). Even though the Federal

Aviation Administration (FAA) performed its own review, ODOT's review and approval is

critical, because the FAA concentrates on protecting commercial air traffic operating at high

altitudes above the turbines while ODOT's review addresses air obstructions that may pose

hazards to smaller general aviation craft operatmg at lower altitudes. Rademacher, Urbana Exh.

15, A.5.

The Staff Report (at p. 44) represents that the Staff engaged in this consultation and

received clearances for all turbines, and the Board's Order (at 33) relies on the Staff's

representation. However, the Staff erred on this statement, and thus so did the Board.

Application Exhibit S contains correspondence from the Office of Aviation documenting this

consultation and listing the necessary precautions for protecting aviation. See the first and

second pages of Applic. Exh. S. However, there are two deficiencies in this review.
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First, while R.C. § 4906. 10(A)(5) requires consultation about the entire project, there is

no evidence that this occurred. The correspondence from the ODOT Office of Aviation indicates

that only 28 of the 56 turbine sites were reviewed. Applic., Exh. S, second page. The Board

cannot issue a certificate for the remaining turbine sites unless and until the necessary aviation

review has been completed for all 56 turbines.

The Board's Order (at 33) states that "the Board stresses that Staff confirmed in the Staff

Report that ODOT-OA cleared all 56 proposed turbines." Actually, however, the Staff's Report

(at 44) reveals that the Staff did not obtain or confirm ODOT's clearance, but only that "[t]he

Applicant filed with the ODOT Office of Aviation and received notices of clearance for all

turbines associated with this case." However, the record shows that this assumption was

incorrect. If CW had actually received clearance for all 56 turbines, the notices of clearance for

all 56 turbines would have been included in Exhibit S of the application, or at least introduced

into evidence. But there is no written record that ODOT cleared all 56 turbines, because Exhibit

S contains a clearance for only 28 turbines. Even more revealing, CW's Post-Hearing Response

Brief (at 36) does not pretend that CW obtained ODOT's clearance for all 56 turbines, but

instead inaccurately states that the Staff Report indicates that the "Staff confirmed that ODOT-

OOA cleared all 56 proposed turbines."

CW has the burden of proving that it received clearance for all 56 turbines from ODOT.

CW has not introduced any evidence that this occurred, and the record must be reopened to

examine this important subject.

Second, the Office of Aviation's notification provided that this clearance expired on

November 1, 2012, well before the Board's hearing. Applic., Exh. S, first page. Consequently,

the Board cannot issue a certificate for any turbine in the project unless and until the Office of

Aviation makes a determination that the project still complies with the aviation rules and the

hearing record is reopened to admit evidence of this determination. The Board's Order fails to

address this deficiency altogether, and the Board cannot issue a certificate until ODOT issues

valid, unexpired clearances to ensure that none of the turbines will pose an aviation hazard.

H. The Wind Proiect Will Substantiallv Reduce The Value Of The Neighbors' Land
And Homes.

UNU disagrees with the Board's assessment (at 54) that "concerns about property values

do not render the project contrary to the public interest, convenience, and necessity." For the
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reasons set forth in pages 62-64 ofUNU's Initial Brief, as restated below, the CW project is

likely to have a significant negative effect on surrounding property values. Thus, without strong

mitigating conditions to protect Champaign County landowners, UNU submits that the project

does not serve the public interest, convenience, and necessity.

Michael McCann, a professional appraiser who has performed thousands of real property

appraisals (McCann, Tr. V 1080:15), opined that the proposed BW II project will reduce the

market value of properties in the immediate project area by 25-40%. McCann Dir., UNU Exh.

18, p. 23:1-5. His opinion is based on his knowledge of actual repeat and paired sales of

residential properties in close proximity to wind power facilities. For example:

• The Lansink appraisal study (UNU Exh. 18F) considered five properties that a

wind project developer purchased from neighbors who wished to sell because of the nuisance

impacts of the wind turbines. McCann, Tr. V 1085. When the developer resold those same

properties several years later, each one of the properties experienced a value loss averaging 38%.

Id. According to Mr. McCann, a sale and resale of the same property is "the best evidence from

an appraisal perspective that could be developed." Id. at 1083:24-25. He testified that the repeat

sales discussed in the Lansink report are "the cleanest sales as far as measuring [turbine] impact

that I'm aware of." Id. at 1086.

Mr. McCann's own paired sales studies of property in Falmouth, Massachusetts

bears out the findings of the Lansink study. In Falmouth, a cottage located within a half-mile of

a wind turbine sold for 28% less than a very similar cottage located five miles away from the

turbines. Id. 1087:20-24. Furthermore, the property located near the wind turbine languished on

the market roughly five times longer than the comparable sale. Id. at 1088:7-8. The sale price of

the subject property was also significantly lower than the county average on a cost/square foot

basis. Id. at 1088:1-2.

These are real-life examples of the effect of wind turbines on property values. On the

other hand, the statistical regression studies cited by CW's witness Mark Thayer use statistics to

dilute property value impacts associated with wind turbines by considering a vast data set of

7,459 separate property transactions spread over 24 wind farms in nine states. The data set

included properties located as far as five miles away from wind turbines. Thayer, Tr. III 474-75.

Of the 4,937 post-turbine construction transactions considered in the LBNL study, only two

percent of the subject properties were located within a mile of a wind turbine. Id. at 507:6-
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508:11. Less than one-half of one percent of the sales considered in the LBNL study had

"extreme" views of wind turbines. McCann Dir., UNU Exh. 18, p. 8:22-23 (citing LBNL Study

at p. xiv, Figure ES-1). By contrast, at least half of the area within 5 miles of the proposed BW I

and BW II projects offers views of between 82-10812 turbines, which would constitute "extreme"

views. Applic. Exh. Q, Figure 21. Only fifteen percent of the properties considered in the

LBNL study even had a view of a wind turbine. McCann, Tr. III 510:1-5. Therefore, since the

vast majority of the thousands of properties considered in the LBNL study were far too distant

from wind turbines to experience any impact, the LBNL study minimizes the effects experienced

by the relatively tiny set of properties actually affected by turbines. McCann Dir., UNU Exh. 18,

p. 9:1-3. Little wonder the LBNL study concludes that those effects are not "statistically

significant." As Mr. McCann observed, "data pooling makes the analysis less reliable, not

more." Id. at 9:4-5.

Not only did the LBNL study dilute the data pool with thousands of properties unaffected

by turbines, it also excluded data on sales where the properties were clearly affected by turbines.

For example, the study excluded data on four Pennsylvania homes that were bought by a wind

developer, who then resold two of them several months later at prices that were 30% and 86%

lower than the initial purchase price. Id. at 11:10-14. Mr. McCann testified that these

transactions were relevant and should not have been excluded. Id at 12:12-15. The proximity of

those homes to wind turbines is similar to the proximity of many of the residences in the BW II

project area. Id at 12:18-20; compare id. Exh. C with Applic. Exh. 0, Plot 5(showing proximity

of proposed turbines to residences).

A project that will diminish property values by 25-40% does not serve the public interest,

convenience, and necessity under R. C. § 4906.10(A)(6). If the Power Siting Board is to approve

the Certificate for the BW II Project, it should put in place strong mitigating conditions to

prevent Champaign County families from losing significant equity in their homes and other

properties as a result of proximity to the Project. To this end, as recommended by Mr. McCann

(McCann Dir., UNU Exh. 18, p. 23:7-10), any Certificate for this Project should include a

condition requiring the Applicant to offer to nonparticipating landowners price protection in

form of a Property Value Protection Agreement. A suggested form of such an Agreement is

12 Since four of the proposed turbines studied in the report were not approved, the actual numbers will be slightly
lower.
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attached to UNU's Initial Brief as Exhibit A. Any such agreement should establish a fair

mechanism for establishing the fair market value of properties within three-quarter mile of any

turbine in the Project. It should further obligate EverPower Wind Holdings, LLC to compensate

eligible property owners in the event they are unable, using reasonable means, to sell their

property for the established fair market value.

V. THE BOARD SHOULD CORRECT ITS EVIDENTIARY ERRORS.

The ALJs', and now the Board's, rulings on discovery and the admission of evidence at

hearing are rife with errors that have thwarted the intervenors' ability to find and introduce

important information and that have tainted the Board's ultimate decision to issue the BW II

certificate. In many instances, the ALJs and the Board have blocked UNU's attempts to find and

introduce evidence on important substantive issues, and then ruled against UNU on the same

issues on the grounds that UNU supposedly did not have enough evidence for its positions. As a

consequence of these errors, as well as the substantive and procedural errors described

throughout the remainder of this memorandum, the Board's issuance of the certificate is

unlawful and unreasonable, manifestly against the weight of the evidence, and so clearly

unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.

Furthermore, the evidentiary errors of the Board and its ALJs have resulted in a hearing process

that is fundamentally unfair to UNU, resulting in a deprivation of procedural due process.

UNU has described many of the Board's discovery and hearing errors throughout this

memorandum, and these discussions are incorporated into this Part IV by reference. The

following subsections of Part IV provide additional detail on the Board's evidentiary errors.

A. The Board Should Allow Discoverv And Testimony About The Drafts Of
Chamnaign Wind's Application And Testimony About Drafts Of The Staff
Report.

In the ALJ's entry of November 7, 2012, the ALJ denied the UNU Intervenors' request

for an order to compel CW's production of correspondence and other documents relating to the

drafts of the Application (UNU First Req. for Prod. of Docs., Doc. Req. 44). Contrary to the

Board's assertion (at 11) otherwise, these documents may have provided or led to the discovery

of useful, relevant information. For example, these documents may have contained statements

inconsistent with the application's statements concerning the impacts of the turbines' noise on

the project's neighbors, or information contradicting the statements in the application.
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Therefore, the Board should remand this application to conduct discovery on these records, and

reopen the hearing to the extent necessary to introduce any probative evidence from these

records.

CW objected to UNU's request for these records on the grounds that they were irrelevant

and purportedly were shared with CW's lawyers, thus making them attorney-client

communications. CW also refused to answer UNU's interrogatory asking for the names of all

persons who had reviewed the documents. This information was necessary to determine whether

CW's attorney-client privilege claim was valid, since the reviewers' names may have revealed

that the drafts were not provided to lawyers for legal advice, or that the drafts were shared with

third parties. CW also refused to identify the persons who had prepared the drafts, which was

information that could have assisted UNU in identifying witnesses with knowledge pertinent to

the case.

The ALJ refused to order CW to produce the draft applications or provide any of the

information sought by these interrogatories, characterizing them as irrelevant. Entry of Nov. 7,

2012, p. 2, ¶ 7(a). However, as explained above, this information was indeed relevant.

Furthermore, the ALJ refused to even allow UNU to obtain the information necessary to

determine whether CW's claim of privilege was valid or to find witnesses with relevant

knowledge.

The ALJs' rulings on these issues violated UNU's right to discovery under R.C. §

4903.082. The Board's Order refuses to correct these errors. The Board should reconsider its

ruling, overrule the ALJ's erroneous rulings, allow UNU to conduct this discovery, and reopen

the hearing record to allow any relevant, discovered evidence to be introduced.

At hearing, the ALJs further erred with respect to drafts by extending their ruling about

the application's drafts to Andrew Conway's draft of an excerpt of the Staff Report about blade

throw. UNU Exh. 32; Tr. X 2555:10 - 2557:13 - 2586:1. The draft excerpt expresses Mr.

Conway's opinion that all of the turbine models listed in CW's application, including the Vestas

V 100, would present minimal risk of blade throw due to their safety systems and despite the fact

that the Timber Road II blade throws had already occurred. UNU Exh. 32. The draft showed

that the Staff unquestioningly accepted all of CW's safety representations at face value,

including CW's representation that the Vestas V100 and the other models on its short list were

unlikely to throw blades, even though the Timber Road II incident had already proved the
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inadequacy of those measures. The draft excerpt was relevant for that reason. The Board should

reopen the hearing record to admit this exhibit and to allow Mr. Conway to be questioned further

about it.

B. Because Invenervv's Records About The Turbine Sites It Sold To
Champaim Wind For Use In BW II Are Germane To The BW II Certificate,
The Board Should Order Champaign Wind To Produce These Records And
Should Order Champaiizn Wind's Witness To Answer Ouestions About
Them.

Champaign Wind obtained "many" of its BW II turbine sites from another wind

developer, Invenergy, that at one time had planned to develop a wind farm on those sites.

Speerschneider, Tr. 1157:14-18, Tr. II 366:15-18, 368:11-20. This transaction occurred in 2011.

Speerschneider, Tr. 1157:14-18. Obviously, Invenergy's information about the environmental

characteristics of these turbine sites is germane to CW's project. For example, Invenergy's

consultant performed a survey that discovered endangered Indiana Bats in the area, but its

consultant's report on this survey inexplicably was not included in CW's application. Id. at Tr.

II 362:8-21, 366:15-18. If Invenergy performed a background noise survey in the area, that data

would be highly germane to the background sound measured by Mr. Hessler in the same area.

Mr. Speerschneider professed not to remember whether Invenergy conducted a background noise

study for the turbine sites now being used for BW II. Id. at 369:7-14. In fact, he could not recall

what records Invenergy had given to EverPower when selling the turbine sites, although he knew

"a lot of material [was] provided." Id. at 370:13-17, 371:4-12.

After UNU subpoenaed Invenergy in an attempt to obtain its records for the turbine sites,

Invenergy's counsel informed UNU's counsel that copies of some of these records were

transmitted to EverPower as attachments to the purchase agreement. See the email of

Invenergy's counsel, attached to UNU's memorandum of Oct. 18, 2012 filed with the Board

concerning the mootness of the subpoena to Invenergy. Invenergy's counsel advised UNU's

counsel that the remainder of the records had been destroyed pursuant to a mutual document

destruction pact in a confidentiality agreement between EverPower and Invenergy. Id.

Invenergy's counsel further advised that this confidentiality agreement prohibited Invenergy

from producing these records to UNU. Id.

In the meantime, UNU also served CW with a document request for all records

transferred by Invenergy to EverPower or UNU related to the turbine sites (UNU First Req. for
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Prod. of Docs., Req. No. 74). CW refused to produce those records. UNU filed a motion to

compel their production, but the ALJ declined to order their production. Entry of Nov, 7. 2012Y

p. 2, ¶ 7(a).

At the hearing, UNU questioned Michael Speerschneider in an attempt to learn which of

these records were still in EverPower's or CWs possession, whether records had been destroyed

by EverPower and/or Invenergy, and the nature of the records that were destroyed.

Speerschneider, Tr. 371:13 - 376:1. The purposes of these inquiries were twofold. First, UNU

wished to fmd out what information still existed, so that it could ask the ALJs to order its

immediate production at the hearing. Second, to the extent that valuable evidence had been

destroyed, UNU may have sought sanctions against CW for the spoliation of evidence.13

Nevertheless, despite the relevance of these inquiries, the ALJs erroneously sustained opposing

counsel's objections to all of these inquiries. Id.

The Board's Order declines to correct any of these errors. The Board should reconsider

its rulings on these issues, reopen discovery, require CW to produce the surviving records, direct

CW to identify the contents of the destroyed records, reopen the hearing record to introduce the

relevant records that survived the illicit destruction of evidence, and provide the parties with the

opportunity to seek appropriate sanctions against CW for the spoliation of evidence.

C. The Board Should Reopen Discovery And The Hearini! To Find, Admit, And
Consider Evidence About The Environmental And Safety Hazards Caused
Bv Turbine Models Other Than Those Listed in ChamnaiQn Wind's
Application.

CW's witnesses have saturated the record with testimony that the experiences of other

wind farms with noise, blade throw, shadow flicker, and other environmental and safety issues

for all models of commercial grade turbines are relevant to what is expected from the

commercial grade turbines that CW will install. As described above in this memorandum, Mr.

Speerschneider and Mr. Poore acknowledged that blade safety data for all commercial grade

turbine models is relevant to CW's turbines. Mr. Speerschneider admitted that information about

noise at other wind farms is relevant to this application, even if it is produced by turbine models

other than the six being considered in CW's application. Speerschneider, Tr. II 316:21 - 317:2.

13 This evidence was destroyed by CW, and by Invenergy at CW's request, in 2011 when CW knew that it would
have to enter into litigation proceeding to apply for and obtain a certificate for BW II. Therefore, CW is subject to
spoliation sanctions if it consciously destroyed and procured the destruction of evidence it knew to be pertinent to
impending litigation.
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Mr. Speerschneider acknowledged that noise complaints at other wind projects are pertinent,

because other turbine models are similar and because noise standards imposed on the other wind

farms are similar to those requested for BW H. Id. at 341:8 - 342:21. CW's counsel and the

ALJs admitted this fact during the hearing. E. g. , see Tr. 943: 8- 944:16.

In fact, information about other turbine models is primarily the type of evidence that

CW's witnesses and the application itself use for their conclusions. For example, as described

earlier in this memorandum, CW's witnesses opined that CW would have no problem with blade

throw based on their perception of the blade throw history for all commercial grade turbines, not

just the turbine models in CW's application. Mr. Speerschneider, as the sponsor of CW's

shadow flicker report, admitted that the history of other turbine models' shadow flicker and a 30-

hour per year shadow flicker standard developed for European and Australian turbines are

relevant to CW's turbines. Speerschneider, Tr. II 264:13 - 267:10, 283:1 - 285:11. CW

executive Christopher Shears relied on safety information about other turbine models as the basis

for his testimony. Shears, Tr. IV 933:3 -17.

The Staff's witnesses concurred that data for all commercial grade turbine models shows

what to expect from CW's turbines. Andrew Conway relied on blade safety data for other

models for his conclusions on blade throw from large databases of turbines in other countries.

Conway, Tr. X 2493:13 - 2494:2; 2523:1 - 2524:9.

Not surprisingly, then, the Board's Order heavily relies on CW's representations about

other turbine models' environmental and safety records as support for the Board's findings. For

example, the Board relies on the use of the Leq as background as precedent in its certificates for

such wind farms as Timber Road II, which employs the Vestas V 100 turbine. In fact, without

information about the environmental and safety histories for other turbine models, the Board's

Order would have no factual foundation. Yet in its rulings against UNU, including its denial of

UNU's motion to compel, its order to quash UNU's subpoenas, its evidentiary rulings at hearing,

and the rationale for many of the fmdings in its Order, the Board takes the position that data

about other turbine models is irrelevant. Consequently, these rulings and the Board's Order are

arbitrary, unlawful, and unreasonable, manifestly against the weight of the evidence, and so

clearly unsupported by the record as to show misapprehension, mistake, or willful disregard of

duty. The Board should reconsider all rulings, including its final Order, that rely on this

meritless position.
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D. The Board Should Reopen Discoverv To Reissue The UNU Subpoenas It
Ouashed, Reopen The Hearine To Admit The Evidence Produced Pursuant
To The Subpoenas, And Reconsider Its Final Order In Light Of That New
Evidence.

The ALJs prevented UNU from obtaining blade accident data directly from the wind

industry by quashing UNU's subpoenas for that information. Consequently, the Board has

prevented UNU from obtaining the very, and only, evidence that the Board now represents is

necessary to prove the high incidence and long range of blade throw. Similarly, the Board has

quashed UNU's efforts to subpoena the wind industry's information about noise, shadow,

flicker, and other environmental problems.

The ALJ's entry of October 22, 2012 granted the motions to quash of EDP Renewables

North America LLC (which owns and operates the Timber Road II wind farm) and turbine

manufacturer Gamesa Wind US, LLC. The motion to quash the subpoena to Invenergy was

found moot after UNU informed the Board that Invenergy had destroyed most of its relevant

records pursuant to an evidence-destruction deal with CW.

UNU also subpoenaed records from turbine manufacturer General Electric Company,

LLC (GE). GE did not object to the subpoena and was in the process of complying with it when

the ALJ quashed its subpoena in response to CW's motion to quash. However, CW argued

primarily that UNU's subpoena to GE was burdensome, rather than identifying any way in which

the subpoena disadvantaged CW. CW had no standing to argue about harm to GE (especially

since GE saw no reason to contest the subpoena). Consequently, the ALJ's quashing of GE's

subpoena was erroneous.

The ALJ's entry quashed the subpoenas on the grounds that their request for information

on turbine models other than those listed in CW's application made them overbroad. UNU has

already addressed the lack of merit in this position in prior sections of this memorandum, and

incorporates those discussions herein. Moreover, CW's application had listed the Vestas turbine

model used at Timber Road II as one of its preferred models. Champaign Wind's withdrawal of

its consideration of the Vestas model was only a ploy to avoid the disclosure of information

about EDP's blade throw. It is not coincidental that Champaign Wind's law firm, which also

represents EDP, took this action on CW's behalf only days after UNU filed a motion to subpoena

EDP's Timber Road II records on the blades thrown from Vestas' model. Notwithstanding

CW's and EDP's gamesmanship, the Timber Road blade throw still provides information that is
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germane to Champaign Wind's certification. As stated at hearing, this Vestas model is in the

same class of size and height as the models remaining in CW's application, so information about

its blade throwing habits is relevant (as is its noise and shadow flicker). Similarly, the subpoenas

to other wind companies about their blade throws would also inform the Board's decision on

CW's application.

The ALJ's entry also argued that UNU could obtain the subpoenaed blade throw

evidence about the Timber Road II blade throw incident from other sources. This position is also

inaccurate, as discussed in the sections of this memorandum on blade throw. In fact, the ALJs

suppressed UNU's attempts to question the Staff during the hearing about the concealed

information on this incident.

The Board's Order notes (at 8) that the Board did not quash the subpoenas' requests for

noise information about three of the Gamesa and General Electric turbine models listed for

consideration in the application. However, these requests applied only to manufacturers' noise

testing data for these turbines. The ALJ quashed UNU's request for information about noise

complaints about these turbine models, as well as from all other turbine models, possessed by

Gamesa, GE, and EDP. Quashing UNU's subpoena for EDP's Timber Road II noise complaints

proved highly prejudicial to UNU, since the Staff and the Board's Order rely on the alleged lack

of noise complaints about this wind farm as an important basis for its findings on CW's noise

control. They also rely on the supposed effectiveness of the five dBA above the Leq background

standard at Timber Road II as grounds for using the same unusual standard at BW II.

The Board's Order (at 8) echoes the ALJ's assertion that UNU's subpoena request for

shadow flicker records was "extraordinarily overbroad." As shown by the Board's quote (at 8)

from the subpoenas, UNU requested documents relating to complaints about shadow flicker and

documents relating to the adverse effects of shadow flicker. This request is hardly overbroad,

and it is directly relevant to this proceeding. Nor was it burdensome, unless the subpoenaed

companies were experiencing numerous complaints and problems with shadow flicker. If

shadow flicker problems are as uncommon as CW claims, then the number of records responsive

to this request is limited.

The quoted request also contained requests for the same types of documents about noise,

blade throw, blade icing, wildlife collisions, and other adverse effects, all of which are highly

relevant, all of which are specific in scope, and all of which were quashed. Other requests in the
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subpoenas to Gamesa and GE sought records revealing the distances that airbome blades can fly

when thrown by turbines, blade failures or damage, complaints about the manufacturers'

turbines, recommended precautions to reduce turbine hazards, setback recommendations, and the

subpoenaed companies' correspondence with CW about its potential Champaign County wind

projects. These requests are also highly relevant to this proceeding. The number of records

about these problems is voluminous only if CW's representations about the rarity of these

problems are false.

The Board's Order (at 9) also contends that UNU's requests for studies, reports, and other

documents relating to the distance that turbine blades can fly when thrown is too broad. This

request is actually specific, requesting records on one topic, i.e., how far airborne blades can

travel.

The Board's Order (at 8) states that UNU's response to the motions to quash admitted

that "it could refine the scope of its requests" but that it did not file for amended or revised

subpoenas. Actually, UNU's response stated:

Upon receiving the motions to quash from EDP, Gamesa, and
Invenergy, counsel for the Intervenors has telephoned the attomey for
each of those companies in attempts to work out arrangements to
reduce any burden, or perceived burden, for complying with the
subpoenas. Intervenors' counsel has offered to narrow the scope of the
requests where necessary to expedite the document productions,
including narrowing their subject matter and the types of records to be
reviewed or produced.

As stated in UNU's memorandum, UNU's counsel asked the subpoenaed companies' counsel

whether the subpoenas could be narrowed to reduce the burden, if any, of compliance. As

revealed by the subpoenaed companies' continued pursuit of the motions to quash, and their lack

of response to UNU's offer, the subpoenaed companies had no interest in producing any records

and declined to cooperate with UNU's attempts to work with them. UNU did not file for

amended or revised subpoenas, because the subpoenaed.companies refused to tell UNU's

counsel what, if anything, was necessary to refine them. In addition, the ALJ's entry made it

clear that the ALJ was striking the subpoenas as overbroad because they sought information

about turbine models not listed in CW's application. Entry of Oct. 22, 2012, pp. 10-11, ¶¶ 22-

23. Subpoenas limited to the turbine models in the application would have been meaningless:

these relatively new models have a limited operational history and thus their records would not
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provide a representative picture of the problems experienced by commercial class turbines. For

that reason, CW's witnesses relied on data from all turbine models, and the ALJ's suppression of

the subpoenas prevented UNU from testing CW's undocumented statements about the

operational history of those turbines.

R.C. § 4903.082, which applies to Board proceedings under R.C. 4906.12, provides that

the parties to Board proceedings are entitled to full discovery on topics such as those addressed

by the subpoenas:

All parties and intervenors shall be granted ample rights of discovery. The present
rules of the public utilities commission should be reviewed regularly by the
commission to aid full and reasonable discovery by all parties.

Consistent with this law, UNU requests that the Board allow it to conduct the necessary

discovery on all of the topics addressed by the subpoenas by reissuing and enforcing these

subpoenas. Without the subpoenas, UNU has no means to obtain the information being hidden

by the subpoenaed companies.

E. CW's and the Staff's Case On Shadow Flicker Is Entirely Based on
Inadmissible Hearsay And Exbert Opinions Rendered bv Lay Persons Not
Qualified To Express Those Opinions.

The Shadow Flicker Report is highly technical and detailed, consisting of 486 pages of

text and tabulations of WindPRO inputs and outputs for the alternate modeling scenarios. The

Report was presented at the evidentiary hearing as part of the Application (Company Exh. 1)

through the testimony of EverPower employee Michael Speerschneider. Mr. Speerschneider's

written direct testimony addressed shadow flicker by (1) describing the phenomenon in general

terms and (2) describing in broad terms the modeling analysis set forth in the Shadow Flicker

Report. Speerschneider Dir., Company Exh. 5, response to Q. 16.

But on cross-exam it became clear that Mr. Speerschneider had no expertise on the

subject of shadow flicker modeling or the work discussed in the Shadow Flicker Report. He

admitted that he had never run the WindPRO model himself (Tr. I1263:24-5), nor had he ever

done any shadow flicker measurements to assess the accuracy of WindPRO modeling. Id. at

263:8-9. He based his opinion regarding the reasonableness of the proposed 30 hour/year

shadow flicker standard on what he heard from consultants and others about the experiences of

other wind farms, but did not contact those facilities directly to inquire about any complaints

about shadow flicker exposure. Id. 265:11-266:1. Although he acknowledged that input errors
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could result in erroneous modeling results, he did not check the inputs to EDR's shadow flicker

model for accuracy. Id. 269:20. He did not read any of the shadow flicker authorities cited in

the Application. Id. 281-283. He did not know how EDR measured the trees, vegetation, and

other features considered in the obstacle analysis. Id. 289:19-290:17.

UNU moved to strike the shadow flicker portion of Mr. Speerschneider's direct

testimony as hearsay on the grounds that he is not an expert on the subject of shadow flicker and

did not have any first-hand knowledge of the shadow flicker modeling analysis, since he did not

perform that work himself. UNU Motion to Strike (Nov. 2, 2012) at p. 2. At the beginning of

the evidentiary hearing, UNU's counsel explained the reasoning of the motion as follows:

[I]f that testimony is simply treated as a summary of what he thinks the evidence
is going to show, kind of as an introduction to those witnesses, that would be fine.
But if it's being treated as his own expert testimony and is going to be cited as
expert testimony for the truth of the matters that he's asserted in those statements,
then we believe that's objectionable.

Tr. I 30:7-15. The ALJs denied the motion. Id. at 31-32. At the conclusion of cross-

examination, the County moved to exclude Application Exhibit P and other portions of the

application that were written by parties other than EverPower, on the grounds that Mr.

Speerschneider was not qualified to offer expert testimony in support of those portions of the

Application. Tr. II 419. UNU joined in the County's motion. Id. at 420. The ALJs admitted the

Application into evidence in its entirety, explaining that "in regards to Exhibit 1, we will note

that it is both Board and Public Utility Commission precedent to admit the application of

sponsoring witness, so that's why that is admitted." Id at 424:18-22.

The only other testimony offered by the Conipany on the subject of shadow flicker was

through witness Robert Poore, the Director for Business and Service Development for the firm

DNV KEMA. That testimony was no more reliable or authoritative than Mr. Speerschneider's.

Mr. Poore's firm did not conduct the shadow flicker modeling contained in the Application, nor

did it prepare the Shadow Flicker Report. On cross-exam, Mr. Poore could not even recall who

prepared the study.. Tr. lII 540:12-13. Mr. Poore testified that he reviewed the Shadow Flicker

Report, but not the underlying data. Poore Dir., CW Exh. 9, pp. 9-10. In fact, he did not even

analyze the methodology, assumptions, and results of the shadow flicker study, but delegated

that to a colleague who did not testify at the hearing. Id. Like Mr. Speerschneider, he had never

performed a shadow flicker model for a wind facility. Id. 559:16-19. He acknowledged that the
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sizes of the obstacles modeled in the obstacle analysis were important in determining whether

those objects were large enough to block shadow flicker, but he did not know how EDR

determined the sizes of the obstacles or houses that were modeled. Id. 561:13-562:3. He could

not answer whether there was a synergistic effect on shadow flicker by virtue of BW I and BW II

operating at the same time -- even though a main section of the Shadow Flicker Report, titled

"Cumulative Analysis," addressed that very issue. Id. at 557:9-15; Company Exh. 1, Exh. P at

9-11.

As was the case with Mr. Speerschneider's direct testimony, UNU moved to strike Mr.

Poore's direct testimony on the basis that he was not qualified to express expert opinions about

shadow flicker, and thus any attempt to testify about the Applicant's Shadow Flicker Study

would be inadmissible hearsay. UNU Motion to Strike (Nov. 2, 2012) at p. 3. At hearing, UNU

further objected that none of Mr. Poore's opinions related to the specific turbines being

considered for the project. Tr. III 644:646. The ALJs admitted his testimony, reasoning, "As he

does have experience in the field and in engineering, I think it would be relevant to the Board's

consideration." Id. at 527, 646-47.

The Staff's testimony regarding shadow flicker was equally unreliable. Raymond Strom

wrote the portion of the Staff Report regarding shadow flicker. Tr. XI 2800:1-3. On cross-exam,

however, he acknowledged that he had no training in modeling for shadow flicker and had never

performed such a model. Id. at 2800:4-9. Therefore, Mr. Strom was not qualified to offer an

expert opinion regarding the adequacy of the Shadow Flicker Report either through the Staff

Report or through his testimony at the evidentiary hearing.

The Board's Order (at 51) has concluded that all three witnesses are qualified to testify

conceming the shadow flicker report in the application "based on their experience and

educational backgrounds." However, while the Board cites education relating to engineering,

physics, technology and policy, and experience relating to wind power development (id), the

record shows that neither Mr. Speerschneider, Mr. Poore, nor Mr. Strom has the requisite

experience or education specific to shadow flicker necessary to qualify them as an expert vbitness

on that subject. The fact that a witness may be qualified to testify as an expert in one discipline

does not necessarily make him qualified in a related discipline or sub-discipline. Scott v. Yates,

71 Ohio St.3d 219 (1994) (deputy experienced in accident investigation was not an expert for

purposes of accident reconstruction); Nationwide Mut. Ins. Co. v. ICONHealth and Fitness, Inc.,
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2005-Ohio-2638 ¶ 8(10`h App. 2005) (fire expert not qualified to testify to design flaws in power

cord); WasteMgt. of'Ohio, Inc. v. Mid-America Tire, Inc., 113 Ohio App.3d 529, 535-36 (2"a

App. 1996). Here, where neither Mr. Speerschneider, Mr. Poore, nor Mr. Strom demonstrated

the requisite knowledge and experience relating to shadow flicker modeling, none of them was

properly qualified to testify as an expert on that subject.

In conclusion, the Board has erred by admitting CW's report and testimony on shadow

flicker. Moreover, although the Board's Order (at 51) notes that no other party presented expert

testimony on shadow flicker, CW has the burden of proof on this issue. The Board's statement

wrongly places the burden of proof on UNU. For this reason, and since CW's case on shadow

flicker is based entirely on inadmissible hearsay, CW has failed to carry its burden of proof with

regard to RC. § 4906.10(A)(2), (3), and (6).

F. Applicant Witnesses Michael Speerschneider and Hugh Crowell Should Not
Have Been Perniitted To "Snonsor" Or Otherwise Testify RegardinLy
Portions Of The Application For Which They Were Not Oualified As An
Exnert Or That Constituted Hearsay.

Similarly, Mr. Speerschneider was not qualified to "sponsor" CW's application where he

did not have the requisite knowledge and expertise in the subject matters covered by the

Application. The Board's Order (at 13) points out that in this and other cases, it has routinely

admitted the application into evidence based on the testimony of "a sponsoring witness who has

significant responsibility in the creation and production of the application." But if the

sponsoring witness does not have sufficient knowledge to testify to the truth and accuracy of a

portion of the application-in other words, to make that portion of the application "his"

statement-that portion of the application is inadmissible hearsay. Ohio Evid. R. 801(C), 802.

His ignorance of the subject matter of these technical subject areas deprived UNU of its

opportunity for a meaningful cross-examination to test the information in the application.

Moreover, since he was not technically qualified to address this subject matter, his sponsorship

of these portions of the application provided the Board with no assurance that the information is

accurate. Moreover, no qualified expert testified about the preparation or conclusions of these

portions of the application or offered any opinions about them, and the lay persons who testified

about them were unqualified to express these expert opinions. As discussed above, such is the

case with the Shadow Flicker Report (Applic. Exh. P), where Mr. Speerschneider was not

qualified to testify concerning that subject matter. The Applicant also failed to put forth any

98

UNU Appx. 000343



witness knowledgeable about or with the expert qualifications necessary to discuss Application

Exhibits G(Economic Impact Assessment), H (Surface Waters, Ecological Communities, and

Threatened and Endangered Species), I (Fall 2007 Bird and Bat Migration Survey Report), J

(Spring, Summer and Fall 2008 Bird and Bat Survey Report), K (Summer 2008 Bat Mist-Netting

Report), Q (Visual Impact Assessment), R (Turbine Safety Manuals), and T(Communication

Studies). Tr. II 422. With respect to those exhibits and the portions of the Application that

relied on them, the Applicant merely put forth the testimony of Mr. Speerschneider, an officer of

Champaign Wind, to "sponsor" those portions of the application. Thus it was improper for the

Board to accept into evidence those exhibits to the Application, as well as those portions of the

Application itself that rely on those exhibits.

Such also was the case with Application Exhibit E(Transportation Route Survey). The

Applicant put forth Hugh Crowell of Hull & Associates to testify regarding "the studies my firm

undertook on behalf of the Applicant [and] to summarize the results of those studies." Crowell

Dir., Applicant Exh. 19 at A. 5. Among other things, Mr. Crowell, a biologist and ecological

consultant (id at A.3), testified about his firm's Transportation Route Survey (id. at A.6). His

only role in those studies was to "provide senior-level management" of that study. Id. at A.7.

He reviewed the study for "clarity, consistency, and not so much on technical content in which

I'm not a subject matter expert." Tr. VI 1601:8-10. He did not perform any on-site inspection of

roadways addressed in the Transportation Route Survey, and could not answer questions about

their condition or construction. Id. at 1602:4-1603:24. While Mr. Crowell might have been an

expert in biology, he was no expert on transportation. The County therefore moved to strike

Application Exhibit E in its entirety, as well as the portions of Mr. Crowell's direct testimony

addressing the Transportation Route Survey. Id. 1607:7-17. UNU joined in that motion. Id. at

1607:18-19. The ALJs denied the motion. Id at 1611:1-2.

Yet while the Board liberally bent the hearsay rule and the evidentiary principles

applicable to expert testimony to allow the admission of the Application into evidence, its ALJs

applied a more stringent standard with respect to UNU's witnesses. For example, they would not

permit William Palmer -- an undisputed expert on safety issues -- to base his opinions on a

database of wind turbine accidents, reasoning that the database was hearsay. Tr. VI 1360:1-4,

1361:20-21. The ALJs struck portions of the testimony of UNU witness McCann on the basis

that it was outside his area of expertise and was therefore hearsay. They disallowed the
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admission of documents attached to the direct testimony of UNU expert witnesses because,

under the "learned treatise" exception to the hearsay rule, the witnesses could refer the

documents in their testimony but the documents were not admissible as evidence. E.g., Tr. V.

1107, 1019. In these proceedings, therefore, the hearsay rule did not apply for purposes of

"sponsoring" or otherwise supporting the Company's application as evidence, yet the hearsay

rule applied with full force to evidence offered by the Intervenors.

Although administrative agencies are not generally bound by the Ohio Rules of Evidence,

the discretion of an agency to consider hearsay cannot be exercised arbitrarily. Haley v. Ohio St.

Dental Bd., 7 Ohio App.3d 1(2"d Dist. 1982); Erdeljohn v. Ohio St. Bd, ofPharmacy, 38 Ohio

Misc.2d 1(Hamilton Cty. C.P. 1987). Though it may be the Board's long-standing practice to

allow the Applicant to sponsor exhibits to the Application without the need for witnesses with

knowledge thereof, such a practice has resulted in an arbitrary and prejudicial double standard

with regard to the admissibility of evidence in this case. It is highly prejudicial to all of the

intervenors to allow CW the opportunity to offer hearsay evidence through the Application, but to

deny that same opportunity to UNU. This arbitrary double standard, if endorsed by the Board,

would constitute an abuse of discretion. It would also violate UNU's constitutional right to

procedural due process. Both the Fourteenth Amendment of the Ohio State Constitution and

Section 16, Article I of the Ohio Constitution require that administrative proceedings comport

with due process. Matthews v. Eldridge, 424 U.S. 319 (1976); Doyle v. Ohio Bur. ofMotor

Vehicles, 51 Ohio St.3d 46 (1990). At its core, "due process insists upon fundamental fairness,

and the requirement to conduct a hearing implies that a fair hearing must occur." Lassiter v.

Dep't of Social Serv., 452 U.S. 18, 24 (1981); Clayman v. StateMed. Bd., 133 Ohio App.3d 122,

127 (10h Dist. 1999), citing State ex rel. Ormet v. Ind. Comm'n, 54 Ohio St.3d 102, 104 (1990).

VID UNU OBJECTS TO CERTAIN CONDIrIONS IN THE CERTIFICATE THAT
FAIL TO PROTECT THE PUBLICq

As explained above, the BW II project does not qualify for approval under R.C. §

4906.10 and thus should not be approved However, if the Board grants this certificate, it should

include language in its conditions that protect the public as described below.
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A. Former Condition 20 (Protection Of Trees And Other Ve2etation In Streams
And Wooded Corridors).

CW contends (at 48-49) that its collector lines will not harm streams and vegetated areas,

because the turbines will be built on farm fields. Thus, the company and the Staff conclude that

the vegetation management plan recommended in Condition 20 of the Staff Report is not

necessary.

Even a casual glance at the aerial photographs in Figures 05-04 and 08-01 of the

application shows that the project's collector lines and access roads will cross a substantial

number of streams and wooded areas. The Board's Order (at 24) notes that the facility will cross

31 streams. As expressed in the formerly proposed condition, it is necessary to minimize the

destruction of trees, shrubs, and other woody vegetation while constructing these facilities.

While the formerly proposed condition inaccurately referred to transmission lines instead of

collector lines, the language of that condition can be and should be used after correcting this

typographical error.

B. Conditions 29 and 30 (Road Repair)

In Van Wert County, the Board's certificate for Blue Creek Wind Farm requires the wind

developer to post a bond for road repair only with the county engineer, leaving the township

trustees powerless to force the wind developer to fully fix the township's roads. Schaffher, Tr.

VI 1308:4-22. This was a curious provision, since the township trustees in Ohio are responsible

for township roads and the county engineer is not. The Board's mistake has had disastrous

consequences in Van Wert County.

Mr. Wendel admits that some of the county's roads still have patches on them even

today, even though the Board's condition requires the wind developer to restore the roads to their

pre-construction condition. Wendel, Tr. IX 2311:19-23. Mr. Wendel testified that the wind

developer milled the patches in March 2012 to smooth them out. Id. at 2314:7-16, 2346:16 =

2347:5. Subsequently, Mr. Wendel sent a letter on June 6, 2012 to the developer documenting

the fact that the roads in Hoaglin Township did not provide the same quality of ride as before

they were damaged and then patched by the wind developer. Id. at 2347:14 - 2349:13. The

letter requested that the developer remove the patches by installing an overlay on (i.e.,

resurfacing) the roads. Id. Mr. Wendel then sent a letter to OPSB on September 27, 2012 stating

101

UNU Appx. 000346



that the roads had been fully restored to their pre-construction condition, even though no overlay

had occurred. Id. at 2322:17 - 2325:13. Confronted with this inconsistency on the witness

stand, Mr. Wendel recanted his testimony in response to leading questions from CW's counsel

and stated that the milling had actually occurred after his June 20121etter and that the milling

had restored the roads to their pre-construction condition. Id. at 2356:4-17. Needless to say, the

Hoaglin Township Trustees vigorously dispute these assertions. Schaffher Dir., UNU Exh. 21,

p. 2, A5; Schaffner, Tr. VI 1309:18-25. And, in fact, the county engineer admitted that the

township roads did not have patches before turbine construction, but they do now. Id. at 2350:1-

7. The county engineer clearly just wanted to wash his hands of the problem with the wind

developer, and his retreat left the townships without a remedy and with damaged roads.

However, there is one point on which the county engineer and the township trustees

agree: the condition should not thrust the responsibility for township roads on the county

engineer, since he has no authority over these roads. Id. at 2319:13 - 2320:9, 2336:4-18. Mr.

Wendel described the process for obtaining township concurrence on the road agreement with

the wind developer in Van Wert County as a nightmare, due to disputes between the county

engineer and the township trustees over how the townships should protect their own roads. Id. at

2335:8 - 2337:6.

Apparently learning from the debacle in Van Wert County, the Board has included

language in Conditions 29 and 30 that requiring CW to enter into road use agreements with the

county engineer or "other appropriate (or applicable) public authority." UNU supports these

requirements. However, these conditions still require CW to provide fmancial assurance only to

the county commissioners for restoring county and township roads. This financial assurance

should be provided to the county commissioners for county roads and to the township trustees

for township roads. To provide otherwise will lead to the same strife and confusion and

ultimately to the same damaged road conditions that have plagued Hoaglin Township in Van

Wert County.

C. Television Reception

The application admits that the turbines might interfere with television reception,

including reduced picture quality and signal interruption. Applic., p. 154. The Board's order (at

65-66) also acknowledges this problem. The application commits to offer cable hookups or

direct broadcast satellite reception systems to neighbors whose televisions are so affected. Id.
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However, the application does not commit CW to paying the monthly fees for subscribing to

these services necessitated by CW's turbine interference. Consequently, the Board's remedy for

redressing CW's television interference will be meaningless to victims who do not wish to pay

for, or cannot afford to pay for, the monthly fees.

The Board's certificate does not include a condition to protect the neighbors' television

reception, instead relying on the mitigation commitments in the application that are enforceable

under Condition 3. However, since the application contains no requirement for CW to pay for

the monthly subscription fees that the neighbors would not have incurred but for the turbines'

interference with television reception, the Board should add a condition providing for that

remedy. The Board's order ignores this need altogether, and should be amended to require it.

D. "Good Neiehbor Aereements"

As Milo Schaffner testified, wind developers have been known to insist that

nonparticipating neighbors victimized by wind farm damage sign "Good Neighbor Agreements"

as a pre-condition for the developers' mitigation of the damage. Schaffner, Tr. VI 1323:15 -

1324:1. These agreements require the victims to waive all legal rights they have to address

future harm of any nature from the wind farms. Id. Effectively, these arrangements allow wind

companies to coerce victims of wind farm damage into staying forever silent about future

depredations as a condition for repairing the damage that has already occurred. Because such a

ploy defeats the OPSB's dispute resolution process and its certificate as a whole, the Board

should add a condition to the certificate prohibiting CW from demanding any such agreement

from the inevitable victims of the damage that BW II will cause.

VII. CONCLUSION

For all of the above reasons, the BW II project, as proposed in the Application and

approved by the Board's Order, does not represent the minimum environmental adverse

environmental impact under R.C. § 4906.10(A)(3), considering the state of available technology

and the nature and economics of the various altematives. Nor does it serve the public interest,

convenience, and necessity under R.C. § 4906.10(A)(6). Furthermore, the significant adverse

impacts of this project on the host communities of Champaign County far outweigh the public

benefit of the project. Indeed, there is insufficient evidence that this project is even necessary for

renewable energy production. In a recent decision concerning the need for new renewable

energy projects, the Public Utilities Commission held that the Turning Point Solar Project was
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not needed because there was no need for in-state solar generation until at least 2015. Matter of '

the Long-Term Forecast Report of 'Ohio Power Company, Case No. 10-501-EL-FOR at 26 (Jan.

9, 2013). Furthermore, CW has not even secured a power purchase agreement for the electricity

or any associated renewable energy credits that may be generated by the BW II project. CW has

further advised that the project may not be practical unless it receives tax breaks through the

Payments in Lieu of Taxes (PILOT) Program. Speerschneider, Tr. I 65:10 - 69:19. Thus, since

any alleged benefits of this project are speculative and are far outweighed by the project's

adverse impacts, the BW II project does not serve the public interest, convenience, and

necessity.

For all the many reasons described in this Application for and Memorandum in Support

of Reconsideration and in UNU's opening and reply briefs filed prior to the Order,14 the Board's

Order is unlawful and unreasonable. Consequently, the Board should reconsider its Order, and

deny the certificate for BW H.

If the Board decides to issue a Certificate for BW II, UNU requests that the Board

include all of the mitigating setbacks, measures, and conditions recommended in this

memorandum.

In the altemative, UNU requests that the Board grant reconsideration of the evidentiary

issues presented in this memorandum and remand this matter for further proceedings in

accordance with said reconsideration.

Respectfully submitted,

slJackj. Van ^icy ---------------^
Jack A. Van Kley (0016961)
Van Kley & Walker, LLC
132 Northwoods Blvd., Suite C-1
Columbus, Ohio 43235
Telephone: (614) 431-8900
Facsimile: (614) 431-8905
Email: j yan:4cle rQ^vaiilde ywalker.corn

14 All arguments in these briefs are hereby incorporated by reference into this memorandum to the extent that the
Board's Order is in conflict with them.
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