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INTRODUCTION

Appellant, Zachary L. Ragle, respectfully requests that this Court reconsider i1ts
January 22, 2014 decision to decline juriadiction of Appellant's appeal in State of Ohic
vs. Zuchary L. Ragle, Ohio Case No. 2013-1713, pursuant to 5.Ct Prac.K. 7.08(BY4).
Tn the following discussion, Appellant will identify the documents he has provided 1o
this Court as attachments to this motion. He will discuss each document as to how it
supports and gives a factual understanding to Appellant’s appeal of the appellate court’s
ruling on his Request for Reopening in State v.Ragle P*Dist No25706, 201 2-Ohio 4253,
Appellant would like the Court to consider these documents when deciding whether to
grant Appellant’s Motion for Reconsideration, and, in turn, allowing their jurisdiction of
this appeal.

DISCUSSION

Attachment One: Transeript of Appellant’s Trial Court Sentence Hearing

(This document was provided to the appellate court as an attachment in State

v Ragle 9*Dist. No25706, 2012-Chio 4253 when Appellant filed his Reguest for

Reopening)

This document provides to this Court positive proof of exactly what was spoken
and not spoken by all pasties at Appellant's sentence hearing. As an example, on page
10, lines 6-10 of this transcript, it is recorded that the trial court judge, in Stow Mun. No.
4803-2010-TRC, before sentencing Appellant, stated, “All right. Mr. Ragle, because this
is going to appeal, [ will usually ask the defendant what they want to say here, but
probably wiser #nd better idea is not to do anything because of the fact that you're going

for an appeal of this matter.”



These documented statements by the trial court judge help support Appellant’s
previous statements that he made in his appeal to this Court in State v Zachary Ragle
Ohio Case No. 2013-1713, that the trial court was aware, prior {o sentencing Appellant,
that appellant was going to appeal to the appellate court the trial cowrt's decisions
regarding the pretrial evidence motions that Appellant’s appellate council had originally
filed with the trial court.

Appellant additionally stated in State v Zachary Ragle Ohio Case No. 2013-1713
that his sentence hearing transcript also might have given the appellate court reason to
believe that the trial court judge had an additional understanding with Appellant if he
prevailed in his appeal of these pretrial evidence issues. The trial court judge stating that
it was best not 1o ask Appellant if he wanted {0 say anything prior 10 her sentencing him
gives probability to the belief that the trial court judge knew if Appellant prevailed in his
appellate court appeal of the pretrial evidence issues, (particularly the blood test issue),
then it would not be a good idea for her to prompt Appellant to speak about Tus alleged
offenses in open court. The trial court judge knew if Appellant prevailed in his appeal of
the blood test evidence issue then Appellant might then be permitted to rescind his no-
contest pleas and proceed to trial without the State being able 1o use his blood test as
evidence. Ft is logical to believe that the trial court judge did not want to prompt
Appellant into speaking about his alleged offenses if there was a possibility that
Appeliant would be going to trial in the future without the State having use of his blood

test as evidence. The trial court judge making this statement about whether to ask
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Appellant if he wants to speak prior to her sentencing him gives foundational proof to
Appellant's statement in Stwve v. Zachary Ragle Ohio Case No. 2013-1713, that the
appellate court, if they had had a copy of Appellant's transcript hearing, might have
believed that the trial cowrt did in fact have an understanding with Appellant if he
prevailed in his appeal of the pretrial evidence issues.

The State, on page 7, lines 5-16 of this transcript, stated, “Your honor, (inaudible)
facts of this case on May 29, 2010, at approximately 12:30 a.m. Zachary Ragle was the
operator of a vehicle in the city of Tallmadge, County of Bummit, State of Ohio on
Wewton Street, did fail to maintain his vehicle by leaving the roadway and careening off
the roadway into a tree causing one--ong person-- one- vehicle accident. He did incur
injuries to himself. He was at the time, under the influence of alcohol. He did have
blood test that came back from the hospital with a blood alcohol content 0f 185 and he
did have alcohol present in the vehicle at the time of the incident.” As Appellant
described in his appeal to this Cowrt in this case, State v. Zochary Ragle Ohio Case No.
2013-1713, Appellant's sentence hearing transcript supports Appellant's prior statements
of description that the only evidence given by the State to support Appellant’s
convictions of the BAC and “driving under the influence” charges was Appellant’s blood
test that was found by the appellate court, in State vRagle 9"Dist. No25706, 201 2-Ohio
4253, 1o be inadmissible evidence and illegal for the State to use in Appellant's
prosecution.

Appellant would respectfully request of this Court to give consideration to the
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relevant information lsted in Appellant’s sentence hearing transcript and consideration
as to how this information gives factual support to previous statements Appellant made
in his appeal to this Court in State v Zachary Ragle Ohio Case No. 2013-1713.
Appellant described this relevant information in his appeal, but, of course, could not
attach this transcript that factually defines what was said and what was not said at
Appellant's sentence hearing in Stow Mun. No. 4803-2010-TRC.

Appellant believes this sentence hearing transcript gives support to
Appellant's appeal and wants the Court to consider this important sentence hearing
transeript in State v. Zachary Ragle Case No. 2013-1713, because, this Court should not
address the question of whether Appellant showed good cause for his untimely filing of
his Application for Reopening unless they first establish whether or not Appellant’s
appellate council was negligent for not providing a copy of this transcript to the
appellate court. This document provides the foundation of proof to the fact that if this
document had been provided to the appellate court by Appellant's appellate council,
then the appellate court could not have assumed that Appellant's conviction of “driving
under the influence” was supported by credible evidence at his sentence hearing and in
tum could not have affirmed Appellant’s conviction of this crime.

Attachment Two: Copy of Appellant’s Memorandum in Support of

Jurisdiction for Appellant’'s Ohbio Supreme Court Appeal, State . Ragle Ohio

2012-1856 983N, E. 24 368(Table). (This document was provided to the appeliate

court as an attachment in Siate vRagle 9"Dist. No25706, 2012-Ohic 4253 when

Appellant filed his Request for Reopening)

During the time of allowance for such appeal to be filed, ruled on, and appealed,
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this document gave factual proof that Appeliant was pursuing the two principle
themes of argument that he spoke of in his appeal, State v Zachary Ragle Ohio Case
No. 2013-1713, 1o this Court. This document, in its entirety, shows that Appellant was
totally committed during this time to the cause of trying fo prove that 1} a transcript of
Appellant's sentence hearing was not needed for the appellate court to rule on hig two
issues of appeal concerning preirial evidence motions that his appetlate council had
appealed to the appellate court and 2) the appellate court abused their discretion when
they ruled without a transcript record of Appellant's sentence hearing on Appellant's
convictions, which had not been appealed to them by Appellant's appellate council in
State v Ragle9*Dist. No25706, 2012-Ohio 4253, Appellant stated this in his appeal,
State v. Zachary Ragle Ohio Case No. 2013-1713 and requests the Court to consider
this document as proof of such statements. This document provides proof that Appellant
showed good cause for his untimely filing of his Request for Reopening, App.R.
26(BH2)B), in State v.Ragled"Dist No25706, 2012-Ohio 4253,

Attachment Three: Copy of Appellant’s Motion for Recounsideration for

Appellant's Ohio Supreme Court Appeal, State v. Ragle Ohio 2012-1856

983N, E. 2d 368(Table). (This docurment was provided to the appellate court as an

attachment in Szate vRagle 9" Dist. No25706, 2012-Ohio 4233 when Appellant

filed his Request for Reopening)

Druring the time of allowance for such motion to be filed and ruled on, this
document gives factual proof that Appellant was still pursuing the cause of pursuing this

Court's approval in State v. Ragle Ohio 2012-1856 983N,E.2d 368(Tuble). Appellant

requests of this Court to consider this document as a basis for further proof of his
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previous statements in State v Zachary Ragle Ohio Case No. 2013-1713 concerning his
focus on this cause that justified his untimely filing of his Request for Reopening,
AppR. 26(BY2)b), in State vRagle 9" Dist No25706, 2012-Ohio 4253.

Attachment Four: Brief of Defendant-Appellant filed by Appellant's appellute

council in State v.Ragle 9*Dist. No25706, 2012-Ohio 4253, (This attachment

contains the first six pages of Appellant's original appeal to the appellate court in

State vRagle 9*Dist No25706, 2012-Ohio 4253.)

Appellant has provided the first six pages (including cover) of Appellant’s
original appeal brief filed in the appellate court by Appellant's council on 271 4/2011 in
State v.Ragle 9"Dist. NoZ. Appellant attaches this portion of this document to his motion
for reconsideration for the sole purpose of verifying to this Court what exactly the two
issues of appeal were that are referenced frequently in his previous two attachments.
Appellant wants the Court to have factual proof of these being the original two issues of
appeal in State v.Ragle 9 Dist No23706, 2012-Ohic 4253. that are referenced in these
aforementioned attachments and in his appeal to this Court in State v. Zachary Ragle
Ohio Case No. 2013-1713 . Appellant attaches the first four pages and the following
page to show the continuity of this information and does not attach the entire brief

because of its irrelevancy for the purpose intended. The following issues of appeal are

listed on the “identified © page iv. of this attachment.

LHSBIGNMENT OF ERROR ONE:

APPELLANT'S MOTION TO SUPPRESS THE RESULTS OF A BLOOD/ALCOHOL TEST SHOULD HAVE
BEEN SUSTAINED BECAUSE THE STATE FATLED TO PROVE THAT APPLELLANT'S BLOOD WAR DEAWN
AND TESTED IN ACCORDANCE WITH THE REQUIREMENTS AS SET FORTH IN THE OHIO ADM. CODE
37191-83-05(0,(E) AND (F)

ASSIGNMENT OF ERROR NUMBER TWO:
THE ARRESTING OFFICER DID NOT HAVE PROBABLE CAUSE TO ARREST THE APPELLANT FOR
OVE AND ALL STATEMENTS AND PHYSICAL EVIDENCE SEIZED THEREAFTER ARE INADMISSABLE.
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Attachment Five: Pages 1.2.3,13.16.17, and 18 of the appellate court's

decision concerning Appellant's appeal regarding the twe per-trail evidence

issues, filed by Appellant's appeliate council in Stare v.Ragle 9" Dist. No25706,

201 2-Ohio 4253.

Appellant provides this attachment to the Court because the two pretrial evidence
issues that were originally appealed to the appellate court in State v.Ragle
Q9% st No23 706, 201 2-Ohio 4253 and the appellate court's decision regarding the appeal
of these two issues in State vRagle $*Dist No25706, 2012-Ohio 4233 are referenced in
prior attachments to this motion for reconsideration and are also referenced in
Appellant's appeal to this Court in State v. Zachary Ragle Ohio Case No. 2013-1713.
Appellant wants the Court to have factual proof of existence of this information. The
two issues of appeal or assignments of error are listed on page 3 and page 13 of this
attachment and the appellate court's decision/judgment is listed on the last pages of
this document and identified as pages 16,17, and 18 of this attachment, The cover
page of this document is the first page of this attachment. Page 2 of this document is
attached to show continuity. The entire docwment is not part of this attachment because
of its irrelevance for the purpose intended.

SUMMARY AND COMNCLUBION

Given the fact that Appellant's blood test was found to be madmissible as
evidence, Appellant was wrongfully convicted of “driving under the influence™. The
attachments of this motion for reconsideration support this fact that was described in

Appellant's appeal to this Court in  State v. Zachary Ragle Ohio Case No. 2013-1713.

‘These attachments to this motion, as a whole, also prove that Appellant has never been
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afforded his right to a trial without illegal evidence (inadmissible blood test), being
available to the State for use against him. If Appellant’s appellate council had submitted
a transeript of Appellant's sentence hearing to the appellate court when he filed
appellant's appeal in State vwRagle9 Dist. No25706, 2012-Ohio 4253 all this could

have been avoided. This is a fact that Appellant stressed in his appeal, State v Zachary
Ragle {)hio Caze No. 2013-1713, to this Court but could not provide the documentation
that he now provides with this motion.

Appellant has provided documented proof of his focus on his appeal to this Court
in State v. Ragle Ohio 2012-1856 983N,E.2d 368(1uble). By providing the
memorandum for jurisdiction and his motion for reconsideration as attachments to this
motion, he has provided proof of existence of these documents and factual proof of his
statements pertaining to these documents that he described in State v. Zachary Ragle
Ohio Case No, 2013-1713.

As Appellant stated in State v. Zachary Ragle Ohio Case No. 2013-1713, andin
his memorandom for jurisdiction (attachment two), he was confused by the appeliate
court's ruling pertaining to his appeal to them in Sfafe v.Ragle9"Dist No25706, 2012-
Ohio 4253, when they reversed his BAC conviction and affirmed his “driving under the
influence “ conviction. As Appellant also stated in State v Zachary Ragle Ohio Case No.
2013-1713, and attachment two of this motion, this action contradicted case law in
State v, Render (1975}, 43 Ohio 5t 2d 17, 330 MN.E.2d 690 with respect to the

reversal. Appellant was confused as to why this case law would not also apply to their




affirming his “driving under the influence” conviction especially when these
convictions dealt with the same case. Appellant was additionally confused as to why the
appellate court's appeal ruling in this case also did not conform to case law i Stetson v.
City Bank (1853), 2 Ohio 8t. 167, 176-78 which he cited in his motion for
reconsideration in attachment three of this motion. After pursuing answers to his
questions regarding these confusions and not being able to receive any well-defined
answers in his allotted time, as is stated by Appellant in his appeal, Stare v Zachary
Ragle Ohio Case No. 2013-1713, Appellant filed his Request for Reopening to the
appellate court. As stated previously in State v. Zachary Ragle Ohio Case No. 2013-
7713, he could not have filed this Request for Reopening sooner as it did contradict the
actions he had invoked with the filing of his appeal iﬁ State v, Ragle Ohio 2012-1856
983N E.2d 368(Tuble).

Appellant is grateful to this honorable Court for reading this motion and prays that
they will grant this motion and, in turn, sccept jurisdiction of Appellant's appeal of the
appellate court’s denial of his Request for Reopening in . Stafe v.Ragle9*Dist No25706,

2012-Ohio 4253

Respectfully submitted,

“Zachary L. Ragle
Defendant/ Appellant/pro-se



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was sent to Megan Raber, City of
Tallmadge Law Director and Prosecutor in this case at City of Tallmadge, 46 North
Avenue, Tallmadge, Ohio 44278 via regular US Mail on February 3 2014,

AN,

’ ﬁefﬁd&nﬁﬁppdimﬁpmmgs
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BE IT REMEMBERED

that thisz rpause came on for hearing

on the Znd da? of Hovember, 2010

nefore the Honorable Lisa L. Coates,

Stow Municipal Court.

o me am
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ORIGIHAL

o G Yo o By e Boon o Lo P o {0

JUDGE CORTES: Okay. A1l right. On behalf
of Mr. Ragle today.

MR, PIERCE: Thank veou, Your Honor., May it

acknowladgement walver of rights forms on bolh the
underags possession, as well as to OVI and reasonable
control matters. He understends that by doing so,
Judge, he would be walving his right to a trial. His
plea 12 a plea of no contest and as we've discussed with
the Cowurt, the purposzse of that no contest plea is szo
that the matter, the OVI and the blood test, can be
appealed to the ¥inth District Court of Appeals.

7 have gone ovey this in detall wiith both
Mr. Ragle and his father, who iz present in court today.
Hé's aware of the potential penalties, as well the
resson For the no contest ples and ¥ ask the Court o
inguire further of Mr. Ragle.

JUDGE COATES: ALl right; And this is the
£hrat QYL, iz that coerrvect, with a high -~ whevs The
blood draw was high?

MS5. RABEH: ¥Yes, Your Honor.

SUDGE COATES: Okay. ALl right. Mr. Ragle,
first of all, are you an American citizsn?

THE WITHNESE: Yes,

4
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JUDGE COATES: Pursuant to Criminal Rule 11,
it is my understanding you're going to bhe pleading to
ail ~- me contest Lo &ll &Rarges paday. Is that you're
understanding? |

THE WITHESE: Yes.

JUDGE COATES: Okay. ALLl charges with Lthe
exception of the driving under suspension. My
snderstanding is today that this ls a first OVI and, &%
well z2 a blood draw, which is a high tiszr, and that
carries with it, as a first offense, up to 180 days in
jail with at least six of those days being mandatory
tiﬁe; up to a $1,075% fine with at least $375 being the
mandatory minimum fine; & mandatory license suspension
o7 siw months up to three years with at least éiﬁ BORERS
being the mandatory’minimum, Because this is a high
tier, the Court would impose red and yellow restricted
licenze plates and could impose the interiock device.
That's opticnal. There are no other penalties to your
vehicle on a first offense.

Do you understand all of the penalties?

THE WITHESS: Yes.

JUDGE COATES: OVIs and operating with i
prohibitive blood aloohol concentration are enhancable
affenses., ‘That means this is golng to stay on your

record. It cannot be sesaled from your record and it can
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ne nsed to enhance a future OVI charge, snif this

_happens again, jail, license suspension, and fine will

all be mandatorily higher next time around. Not only
will there be a red and ysllow plate, but there will be
an interlicck deviecs, by law, and thers will be penaltiles
s y@urAvghimle such as immeobilizaticen.

A third OVI within six years and you're
looking at somswhers betvaen 30 and 60 davs up Lo & yearx
in jail. Yeuw're looking ar forfeiture of your vehicls.
Do you understand -- and, of course, mandatoXy
rreatment. Do veou understand all of the psnalties?

THE WITNBEZ: Yes.

JURGE COATES: Four OVis in a six-year
pericd or six OVIs in a 20-vear pasricd and you are
idoking at a felony and you could go to prison. Do you
gnderstand that?

THE WITHESS: Yes.

JUDGE COATES: Gkay. I have to tell you.

You also have failure Lo maintain reasonable controel.

That is a minor misdemeansr carrying with it no jail

time, but up to a $180 fine. You also have possessing
or consuming élcshal under the age of 21. It is a&

misdemeanor of the first degree and carries with 1t up
re s 180 days in jail and up Lo 2 $1,000 fine. There

ars no mandatory penalties. Do you understand ThHsL7
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THE HWITHESS: Yes.

JUDGE COATES: Entering a plea of no contast

- today you arse wailving Sr ogiving up certain rights.

Those rights include, & right to a jury txiél or & trial
Lo the Court. A right to confront vour accusgers and Lo
crosg~gxanine them. A right st trial to present
witnessas on your own and to use the court™s power o
aampal them to attend any court procesdings.

You have a right to testify yvoursslf; itell
yvour side of the story or a right not To testify and to
remain silent and that cannct be used agalilnst vou.

You have a right to have the prosscutor
prove each and every glement of these offenses beyond a
réasonable doubt and vou have a right to an appesal.
Entering a plea today limits that appelliate right.  bBo
yau-understand gll of your rights today?

THE WITHESS: YVes,.

SJUBRGE COATES: Do you understand that
entaering & ples today you're going Lo give up thoss
rights?

THE WITHEZRS: Yes.

JUDGE COATES: And ave vyou deing this today
of vour own free will?

THE WITHESS: Yeasn,

JULGE COATES: Has anyone promised vou
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anything or threatened you in any way into entering this
plea today, Mr. Ragle?

THE WITHEBS: No.

JURGE CﬁATEé: Okay. Then, nolting your
signature on the walver of rights form acknowledging to
this Court you understand your righte and your
voluntarily waiving those rights, bow do you wish to
plea, then, to one count of aperating a wvehicle under
+he influence of alcohol and operating under -- with a
prohibitive blood sloohol concentration greater than a
.17 misdemeancrs of the first degrse?

THE ﬁITﬁESS: ¥o contest.

JUDGE COATES: TFailure to maintain

ressonable control, a minor misdemeanor?

THE WITHESS: I want to plea noe contest.

JUDGE COATES: And toe one count of
pUSEESSANgG 0F CONBURING alcohnl under the age of 21, &
mizdemeanor of fhe fiﬁﬁt degrae?

THE WITNESS: I plead no contest

JUDGE COBTES: 171l accqept yaﬁr ne conbest
pleas as Eaing ¥knowingly, intelligently, and voluntarily
made and with the advice of counsal.

Aand do you want to place on tﬁe racord the
factz with regard io the no contest plea?

M3, BABER: Yes, Your Honor.
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JUDGE COATRES: My guess is they’re not
stipulating toe them, and there is the walver form with
ragard tm‘jury since 1it's zet on jury Ltomorrow zsz Lo
those TLwo cases only.

M&, RARER: Your Bonoy, (inaudibhle) facts of
this case on May 28, 2010,1at approximately 12:50 a.m.,
Zachary Ragle was the operator of a vehicle in the city
nf Tallmadge, County of Summit, 3tate of Ghilo on Hawion
Street, did fall to maintain his vehlcls by leaving the
foadwéy and careening off the roadway inte a tree
causing one -- one persen -~ ons-vehicle accident. He
did incur injueries to himself., He was, at that time,
under the influence of alcohel. He 4id have a blood
tent that came back from the hospital with a blood
alcohel content of 183 and he did have alecohol éls@
present in theé vah@ale at the tiﬁe af the incident.

JUDGE COATES: Okay. And Mr. Ragle's sge
is?

M%. RABER: Mr. Ragle's age iz 20, yes, Youx
Honor.

JUDGE COATES: Okay. All right. Based on
indications by the State as to the farts that would be
presented here today, the Court notes the no contest
ples and findsg you gullty of 2ll charges, and on behalf

57 The Stare with regard to sentencing, fivst of all,
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today,

M5. RABER Your Honor, pursuant te criminal
plea negotiztions we would be 188king for the normal
sentance of the Court regard to first high tier
(inaudibkle) . We would ask for one vear license
suspension due ts Mr. Ragle being underage and
(inaudible) & one-vear driver’s license suspenszicn to be
imposed.

We would ask that the fine with the oourt te
{inaudiblez) bg inposed and we would ask thatb community
service be impossd for the underage possession in
addition to the fines and we would (inaudible) according
to the sentence {inaudible).

JUDGE COATES: Be held in absvance, okay.
A1l right. I think I'm going to sentence him on both
the OVI and‘BRC but merge thossg twe htogethsr because
they'rs similar in port; B0 they'll be wmerged togsther
for purposes of going down for the appeal.

Mr. Plevce.

MR, PIERCE: Judge, this is Mr. Ragl&'é
firast offense and hopefully his last. We would ask the
Court to impoese mandatory minimum senbtence on this

offanses. ¥ did have a discussion with Ms., Raber

‘regarding all these charges and I belisve that, at one

point, #Zhe was comfortable with a suspended sentence on
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the underage pﬁﬁsession(' We had valked about, I think,
30 dayes suspsndad on that -~ on condition that -~

JHDEE ﬁ@&?ﬁﬁ:‘ You mean, i1ike jail tine
suspended? I automatically give 180 suspended, so
that’s)my genzral -- yeah. I have noe -

ME, Elgﬁggé (iﬁaadible} be zuspendaed on
that. vaimusly,AW%‘l; dafer to the court on fines. I
did mxplain to Mr. Ragle that sven though this is his
first éffensa, my szperience with this Court is
typically it*s more than the -~ the minimum offense orx
minimum fine amounts for -~ on the CVis.

Begarding the driver's license suspension
since this was his first olfense, Judge, and certainly
there was an accident invelved., There was no other
vehicles involved. I would indicate that Zachary has
had no problems. Albeit a short time since the Court
imposad this, he didn’it drive while he was under
suspension. There was anocther -- another charge.
Without commenting on that he didn't have any othe:x
osffenses since this has ocourred. He did get his
license back, buit I would ask the Court to consider a
minimum suspension on the license at least for
(inaudible) six months.

JUDGE COATES: wWell, my gsaneral policy with

anyone underage is they geit an automatic year and then
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they impress me for six moniths and if they impress me

for six monthe and stay out of court and petition the

[ d

court, then I generally modify that to a -~ from a year

te mix months and that's sowmething I do with all voung

kids who shouldn't be drinking at all.

All right. Mr. Ragle, because this is going
to appeal, I will usually ask the defendant what they
want to zay hers, bubt probably wiser and bhetter ides is
+5 not do anytbhing because of the fact that yvou're goeing
for an appeal in this matier.

Mr. Ragle, I don't know what's goling to
happen with the appeal process, put what I can tell you
iz this, you are very, very lucky that vour mom and dad
4id mot bury you on May 2%th. They are -~ you ars very
lucky, because thres young kids just died -- I think two
of the three just died out on Hendall Boad, high rate of
spead, all under ths influence nf alcohol. ®We dust lost
three teenagers, so -- and this is a verxy common thing
amonyg this age group, 20 Yyour mol and dad ars very, very
lucky you'rs standing heve today and you may not feel
ineky that vou're facing the mosic here with Jail and
everyihing, but much better here than in a coffin, 5O =
ar killed anvone else and going to prison.

A1l right. Here’s where my intention stand

on the OVI &nd BAC charge. I'm going to order 180 days
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and suspend 174 of those days. Three of those days o
ne done in a driving intervention program conseéutive Lo
thyes days in the -- Marcedonia, right == Mazcedonia iail.
%, RABER: H#He would ask for r&gtitutian,A
JUDGE COATES: I willo“ I will order %50 per
day raestitutien to the City »f -~ to Tallmadge for your

thres-day stay as to the Macedonia dail and, of course,

driving intervention program will have fees, as well.

I'm going to order on the OVI and the BAC a thousand

doilar fine, “suspending $600 of that. You have a $400

Fine and the court cost. And your cne-year license

Suspansign packdated to May 29%9th. Although, there 1is
going to be a stay peried here, so that will be removed
pending &ny appeal. And condition on obeving all laws
for the next vear and not repsatling the offense, bacauss
this was & First coffense, thsre's no othsx penalitlies
sycept the plates, rad and vellow plates {inaudible)
privileges.

ALl right. As the OVI and BAU are same,
similaf, those two chargss ~- those sentences will be
merged togethey., Az to the reasoﬁable contrel, I'il
Qrdaﬁ 250 in cost aﬁﬁ thoze CcosSts ére the same as the
ovI and, then, on the peossessing or consuming alocohol

under the agse of 21, I'11 order 180 days a1l suspendad

ander the same terms and conditions that you obay @il
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anything elsea.

CRIGINAL

law&,fér rhe next year and nét repeat the offense. I
will order 1¢ hours of community service and 3 31,8400
fine szuspending 3750, And all -~ of course, =sil mattéfs
will be helid abeyance. I'm going to hold the sentence
in absyance for 30 days. If ap appeal iz filed, then
the sentence will be held throughout the appeal. If
appeal is not filed within 30 days, then this Court will
ippose the sentance and you'll have Lo cons back in
nere. You'll report back to the court to sal up for
vour jail time and aﬁerything 1ike that, okay. Have any
gquestions for me today, Mr. Ragle?

THE WITHESS: (Inaudible).

JUDGE COATES: If you don't, you can talk to

Mr. Piercs or call in te ths court with regard to

MS. RABER: Will vou nesd to address the
(inaudibla).
JUDGE COARTES: I'm going to get there right

now. ALl right.
& % @

(Froceedings concluded.)




i

Lo

12

13

i4

i3

i¢

17

i8

i8

CRICINAL

the within matter; 38 heardlan tha 2nd day of Hoveawmbear,

COUNTY OF SUMMIT
STRTE OF OHIO

"I, Glynis E. Miller, Holary Pupbliic in and for the
state of OQhio, hereby certify that the foregoing
transcript of proceedings 1s a true and accurate
transcript of the procaadiﬁgslx@amrded in the matter of
BEATE OF CHIO/CITY OF TéLLMAD@E ve ZACHARY RAGLE, and

the same was transcribed by me Lo the best of my asbility

and does constitute all of the proceedings recorded in

2010 before the Honorable Lisa L. Coates, 3Jtow Municipal

%WM

Glynls E ¥Miller, Court Reporter
217 %, High Btreet, Rm. 501
Akxron Municipal Court

Notary Public

My commission expires 1172772012

Court.
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This appeal of the Ninth District Appeliste Court’s decision in this case involves
substantial constitutiona! questions and is ong of public or great general interest. The
Appetlate Cowrt's rulings in this case have made possible a denial of Appeliant's rights
afforded him by the Constitution of the United States. Appellant is entitled to “eguni
protection of the lows” end “due process of low” by the Fourteenth Amendment of the
Constitution of the United States.

Appellent, In appesling the tainted evidence of the BAC charge, City of
Tollmadge ord. 333.01{4¥1¥E) and the probable cause of arrest izsue in this case, has
allowed the Ninth District Court Court of Appeals 1o rule not only on the two issues of
his appeal, but also affirm his other convictions without s supportive record of
Appellant's sentence hearing., The audio or transcribed audio record of Appellant's
sentence hearing wag not needed for the Appellate Court 1o rule on Appellant’s two
issues of appeal, 1) Probable Cause o Arrest & 7)) Validity of Appellant's BAC Test .

These two issues of appeal were the result of pretrial motions that had been denied by

the Trial Cowt.

At Appellant's sentence hearing on 11/02/2010, Appellant changed his pleas of
not guilty to all the charges ageinst him and plead no contest to all the charges against
him in this case, Without the entire record of this sentence hearing, the Appellate Court

had no basis for their affirming Appellant’s other three convictions in this case. They



COPY

were niot privy to what colloquy took place between the Trial Court, the State, Appeliant,
and his attorney during Appellant's sentence hesring., Without this audic or transcribed

audio record of Appellant's sentence hearing, the Appellate Court also was not privy as

to what explanstion of the circumstances for Applellant's remaining two misdemesnors
was given by the State to support such convictions.

The Appeliate Cowrt, without this record, could not koow whether or not the
tainted BAC evidence was given or not given as; or whether or not the tainted BAC

evidence was the only evidence that was given or not given as the explanation of the

sances, as noted in (Section 2937.07 of the O.R.C.), by the State for Appeliant's
conviction of “Operating a motor vehicle wunder the influence of wleohol”, {"OVI”), in

violation of City of Tallmadge ord. 333.01{4)(1){4). They could not know what the

State gave as the explanstion of clroumstances that supported a conviction and they
could not know what the Trial Court might have read into the record concerning this
eonviction.

As for the other two remaining charges, te Appellate Court could not know
whether the Trial Court allowed or dissllowed Appellant to give his side of the story
relating to these charges and what explanation of circumsiances was given by the State
for Appellant's Possession af dlcohol Involving Underage Persons: State section
4301.69E] conviction. Tt might have been possible that the Trial Court might have,
for good reason, kept him from expounding on what might have caused him 1o veer

from the highway in this terrible sccident he was in. Appellant, if he might have spoke

2.
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or might have been kept from speaking at this hearing, might have or might not have
wanted to tell the Trial Court who might or might not heve bought the unopened beer
that was in the truck and who the owner of this truck might or might not have been, The
Trial Court might or might not have given consideration to what Appellant might or
might not have said relating to these offenses. Thatis s lot of “mights” and thers are 2
whole lot of other “mights” that might have or might not have taken place, but, the fact
is that the Appellate Court did not have o record of what was spoken by any of the
parties that were present at Appellant's sentence hearing,

What was spoken or not spoken at Appeliant's sentence hearing does have bearing
on Appellant’s convictions of “Operating a vehicle under the influence of aleohol”,
OV, (Telimadge ord, 333.0004)( f){Aﬁ}, “Underage possession or consumption”
(RCA30L69ENI), and “Failure to moinsain reasonable control™( Tallmadge ord,
333.08). 1t also might have bearing on whether or not these convictions, now, could or

could not, and should or should not, be affirmed or dismissed.

Such an act as the Appellate Court affirming these three aforementioned
convictions without a supporting record of Appellant's sentence hearing is an abuse of
discretion and is a reversible error. The Appellate Court ruling on unappesied issues
without a supporting record is not good for the public or great general interest and does
not assure Appeliant of “equal protection of the laws “and “due process of law” that is

afforded all Americans by the Fowrteenth Amendment of the Constitution of the United

States.
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STATEMENT OF CASE AND FACTS

On May 29%, 2010, Appellant, Zachsry Ragle, was involved in a terrible crash in
what appeared to be s one vehicle accident which laft him unconscious inside the truck
that he spparently was driving (Tr. a1 44-45). A bystender heard the crash and called the
Tallmadge Police (Tr. At 59). Two of a1 least three Tallmadge Police officers, afler
arriving on the scene, looked for an Brie Hillard in the general wrea of the accident (Tr. at
61-62}. Mr. Ragle was transported 1o the hospital by EMS (Tr. At 493

Appellant, Zachary Ragle, was charged with the offenses of Possession of
Alcohol lnvolving Underage Persons: State section 4301.69E1, OVI: City of
Tallmadge section 333.014714, BAC: City of Tallmadype section 33301415, all first
degree misdemeanors, and Failure to Muintain Reasonable Control: City of Tallmadge
section333.08, o minor misdemeanor, 23 a result of this sforementioned event. A two
arraignments that followed this event, Appellant entered Pleas of Not Guilty to
all of the aforementionad charges.

On July 8, 2010, Appellant filed & motion to suppress the BAC evidence anda
motion questioning whether there was probable cause for his arrest, which both came
before the Trial Court for 2 hearing on August 3, 2010. On September 29, 2010, the
Trial Court issued a writlen order which denied both motions,

On November 2, 2010, Appellant entered Pleas of No Contest to a1l of the

aforementioned charges. The Trial Court imposed sentences on all of these four charges,

but held Appellant's sentences in abeyance pending his appeal of the Trial Court's

N
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ruling on Appellant's motion o suppress the BAC evidence and on his motion
questioning whether the arresting officer had probable cause for arrest,
On November 29, 2010 Appellant filed a timely appesl to the 9th District Court of
Appesls regarding the Trial Cowrt’s order which had denjed Appellant's motions,

On November 16, 2011, the Appeliate Court affirmed that the police officer had
probable cause to arvest Appellant for driving under the influence and said that becayse
the BAC count was eliminated by merger, any irregularity with the blood draw was
harmless error.

On 11/28/2011, Appellant filed a motion for reconsideration fo the Appeals Cout,
and on 01/03/12 Appellant filed an sppenl to the Ohio Supreme Court. On 02/03/2012,
the Appellate Court vacated their decision and granted Appellant's motion for
reconsideration. The Ohio Supreme Court declined Jjurisdiction to hear Appellant's case
and dismissed his appeal to their Court on 03/21/20172,

On 08/19/2012, the Appellate Court overruled Appellant's assignment of error

regarding probable cause for his arrest and sustained his assigoment of error regarding
his BAC charge. They vacated Appellant’s conviction for operating a vehicle with a
prohibited blood alcohol concentration {“BAC™} in violation of 7¢O, 333.07 (AHIE).
The Appellate Court additionally affirmed Appellant's convictions for operating a motor
vehicle while under the influence of alcohol ("OVY”) in violation of T7C.0. 333.01(4)(1)
{4), failure to maintain reasonable control in violation of TC.O, 333.08, and wderage

passession or consumption in violation of R.C 4301.69(E). This appeal follows,

5
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ARGUME
First Proposition of Law
RC.2937.07 Court action on pleas of guilty and 5o contest in misdemennor eases,

A ples 40 3 misdemennor offonse of “np contest™ or words of similar import shall
constitute an admission

or words of similar aport
shall not be construed 23 sn sdmission of any fact at issue in the erimina! charge in any
subsequent civil or eriminst setion or proceeding,

When g defendant pleads no contest to g misdemeanor charge, the method by
which the State must prove his guilt changes dramatically, The State, rather than having
the burden of proving guilt beyond a reasonable doubt, now must only recite into the
record the explanation of circumstances, (cited in 2937.07), that support a guilty finding
for each misdemeanor charge. For a minor misdemeanor charge, with a plea of no
contest, the trial court is nor regusired to call for an explonation of the circumstances of
the offense as noted in, 2937.07, and the Judge of the trial court may base a Jinding on
the facts alleged in the complaint as stated in Section 293707,

When accepting pleas of no contest from g defendant with respect to misdemeanor
charges, a trial court j udge * may make a Jinding of guilty or not guilty from the
explanation of the circumstances of the affense” per Section 2937.67. The Trig) Court in

this case did accept Appellant’s no contest pleas and did find him guilty of these |

misdemeanor charges as indicated by the written record of this case that wag available 1o

the Appellste Court following Appellant's appeal in this case. In order for the Trial @

@ i



COPY
Court to find Appellant guilty of the misdemeanor chorges , there had to be an
explanstion of circumstances for each misdemesnor charge to support a finding of guilty
to each corresponding misdemennor charge. No explanstion of circumstances was
required for the Trial Court to make a finding of guilty to Appellant’s Faifure to
Muintuin Regsonable Control TC.0. 333, 08, which was 2 minor misdemesnor and the
only charge that was not o misdemenncr. This finding of guilty was also in the written
record of the Trisl Court snd it was available to the Appeliate Court following
Appellant's appeal. 1t should be noted that whatever explanation of ciroumstances read
into the record by the State regarding 2l these ofenses and any colloguy between the
parties present at Appellant's semtence hearing was not in the written record that wWas
supplied to the Appellate Court following Appellant's appeal and the Appellate Court

hasd no other revord of Appellant's sentence hearing,

The Ghio Supreme Court stated in their opinion regarding Cuyahogo Falls v
Bowers (1984}, 9 Ohio 51 3d 148, “We find the Springdale court’s ressoning to be
persuasive and hereby adopt its conclusion that B.C.2937.07 confers 2 substantive right.
Therefore, a no contest plea may not be the basis fora finding of guilty without an
explanation of circumstances. ” The understanding of B.C, 2937 with respect to
Appellant’s pleas in this case at hand emphasizes the importance of the record of
appeliant’s sentence hearing. Whatever the State's explanations of circumstances were
for Appellant's misdemeanors that he plead no contest to at his sentence hearing on

11/62/2010, those explanations would be absolutely essential for the Appellate Court to

7
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have knowledge of in order to affirm Appellant's remaining convictions,

There are numerous cases in Ohic's Appellate Courts where convictions have been
overtumed and reversed because trial courts bave imposed sentences without the proof
of creditable explanations of circumstances that support findings of guilty following
defendants’ no contest pleas. In Cuyahoga Falls v. Bowers (1984), 9 Ohio 5. 3d 143,
the Ohio Supreme Court reversed the judgment of the appetiate court’s decision and
remanded the cause to the trisl court for further proceedings consistent with their
opinion due to no explanation of circumstances being given following a no contest plea.
In State v. Stewart, Monigomery App. No. "9971,2004-Ohioc-3103, the Znd District
Appeals Court stated, “Under B.C. 2937.07, when a no-contest ples is secepted in a
misdemesnor case, the explanation of circumstances serves as the evidence upon which
the trial court i3 to base its finding of guilty or not guilty, Here, that evidence was
insufficient to support a conviction. When a conviction is reversed for msufficiency of
the evidence, jeopardy has sttached, and s remand for 2 new determination of guilt or
innocence is barred by double jeopardy, Burks v United States {1978}, 437 U8 198
5.8 214157 LEA 24 1. Thus, Stewart is entitied 1o the reversal of his conviction, and

to be discharged.”

State v. Keplinger (Nov 23, 1998), Greene App. No.98-CA-24, State v. Fordenwalt
{Fune 21,2010} Wayne App. No.09-CA-002 1, State v Ayers, Marion App. Nos. 9-02-65,
9-2-66 2003-Ohic-3936, State v Hoskins, 12 Dist. No. CA98-07-143, 1990 WL 527796

at*3(fune 14, 1999), State v. Valenting, 1* Dist No. C-070388, 2008-Okio-1842, at 9,

g
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and State v. Spence, Clemont App. No. 2002-02-13, 2002-Chio-3600, 2002 WI, 1495341
all are appealed cases involving no contest pleas where the explanation of circumstances
was either non existent or lacked encugh evidence and the convictions were reversed s

& result

Appellant apologizes to the Court for perhaps overindulging in cases where the
State errored in the explanation of circumstances as they relate to no contest pleas, What
Appellant wants to emphasize to the Counrt in relation to his case is that the State's
explanation of circumstances as they relate to the misdemeanor convictions in his case
might have been greatly affected since he prevailed in preventing the State use of the
tainted BAC evidence. These explanations of circumstances along with the record of

collogquy between those parties in attendance at his sentence hearing, must be known by

the Appellate Court in order for them to afmm Appellant's remaining convictions in this

case. As demonstrated in the aforementioned cases involving no contest plea

convictions, the knowledge of these explanations of circumstances is param

ermining guilt from innocence. As the case at hand now stands, since the Appellate
Court has affirmed all of Appellant's remaining convictions, this will prevent the Trial

Court frora reevaluating this very important information of record.

Becond Proposition of Law
Appeliste B 9 The record op appeal

{B)(1) It is the obligation of the appeliant to eosure that the proceedings the
appellant considers necessary for inclusion in the record, however those
proceedings were recorded, are transeribed in 2 form that meets the specifications

of App. B. 5(B)(6).

9



COPY

Appeliant filed the brief of his appeal with the Appellate Cowrt on 02/14/2011 and
stated two assignments of error: 1)Motion to suppress BAC evidence and 2¥Motion
questioning probable cause of arvest. Appelice filed the State's corresponding brief on
03/25/2011 and also argued only these two specific issues. The transcript of the motion
to suppress hearing along with most of the Trial Court records had previously been
received by the Appeliate Court on 01/5/2011 and 12/10/10. The Trial Count
documentation of Appellant’s convictions and sentences was fully supplied to the
Appellate Court by 06/17/2011. No record of Appellant's sentence hearing was needed
other than what was provided to the Appellate Court. The records transferred did
indicate Appellant's no contest pleas and the corresponding guilty findings and sentences

that the Trial Court gave for each corresponding conviction. The State did not request or

indicate that a transcript of the colloguy between all parties present at Appellant’s
sentence hearing should accompany this file and the Apppellate Court did not crder

such. It was not needed for thess two aforementioned pretrial motions that had been

denied by the Trial Court and were now being appea

led to the Appellate Court,

Third Proposition of Law

An appeliate court cannot affirm s misdemeanor conviction that i & result of 2 no
eontest plea without having record of whether the trial conrt and the prosecutor in
that case complied with the reguirements of B.C. 293707 s it applies to
misdemeancr snd minor misdemeanor cases.

In State v. Render (1975), 43 Ohio 5. 2d 17, 330 N.E2d 694, the Ohio Supreme

Court concluded their opinion in this case by stating, “In the sbsence of any record of

proceedings in the trial court, upon which to predicate reversal in the Court of Appeals,

[/ O
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the judgment of the Court of Appeals, in 5o doing, must be reversed.” In this case at

hend, the Appellate Court affirmed Judgments of the Trial Court in the shsence of any

record supporting such Judgments in addition o these issues of Judgment having not

In Cleveland Elect, Hhwm, Co. v Pub, Uil Comm. (1996}, 76 Ohio St 34 163,

666 N.E.2d 1372, the Chio Supreme Court states in the fifth paragraph of their opinion,

“A legion of cases establish that the commission abuses 1ts discretion if it renders an
opinion on an issus without record support.”, when referencing past Public Utifites
Commission decisions. $o, like these decisions referenced by the Ohio Supreme Court,
the Appellate Court, in this case at hand, has sbused their discretion by rendering an

opinion concerning Appellant's non appealed convictions without record SUPpOTt.

Without a record of supporting evidence for a decision, a reviewing court cannot
possibly affirm or diseffiom thet decision. The Applellate Court in this case gAve Do
consideration to the rules of R.C. 2937.07 when they affirmed Appellant's remaining
convictions. There is no record of any colloguy between the Trial Court, the State,
Appellant, or his attorey that the Appellate Court had before them that could justify

them affirming Appellant's two misdemeanor and one minor misdemesnor convictions,
As stated in R.C. 2937.07, the Judge or magistrate may base a Sfinding on the facts
alleged in the comploim with respect 1o a minor misdemeanor, But, there was no record
before the Appellate Cowrt, in this case, that the Trial Court did this, There was no

record of what the Trial Court based s decision on concerning this minor misdemeanor,

N
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RC. 293747, in referencing a misdemeanor conviction states, the judgpe or mogisirate
may make a finding of guilty or not guilty from the explanation of the circumstanes of
the offense. The Appeliste Court had no record before them of any explanstion of
circumstances regarding Appellant’s two misdemenanor convictions. The Appellate Court

had no record from which to base their alrimi i Appellant's remaining three

convictions in this caze.
R OBIN

The Appellate Court cannot affirm Appellant’s remaining convictions in this case
without having 2 record of what was ssid ot Appellant's sentence hearing with respect to

thess convictions.

The Appellate Court, in deciding the issues of appeal in this case and firther
affirming the remaining unsppesled convictions, has refused to consider any possibility |
that the tainted BAC evidence in Appollant's case might have had any effect on
Appellant's other three no contest convictions. When they affirmed Appellant's
remaining three convictions in this case, without a supporting record, they abused their
discretion and stripped Appeliont of any chance he now mfght have had of proving his
innocence of these charges. They denied him his right of “equal protection of laws " md

they denied him his right of “due process of low”, each of which are afforded all

Amvricans by the Fourteenth dmendment of the United States Constitution,

Appellant respectfully requests and prays that the Ohio Supreme Court accepts

|~
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jurisdiction over this matter and agrees with Appellant that the supplemented Judgment
of the Appellate Cownt to affiom Appeliant’s remuining three convictions should be
vacated and the cause should be remanded to the Trial Court for further procesdings
consistent with “due process of low”, Fourteenth Amendment of the United States
Constitution. Appellant believes this would be good for the public and great general

interest and would afford Appellant “equal protection of the law”. Fourteenth

engmertdt of the United States Constitution,

Respectfully submitted,

RUTFICATE OF SERVICE

1 hereby certify that a copy of this notice of appeal was sent to Megan Raber, City
of Talimadge Law Director and Prosecutor in this case at City of Tallmadge, 46 North

Avenve, Tallmadge, Ohio 44278 via regular US Mail on Movember 1st, 2017,
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APPELLANT ZACHARY L. RAGLE'S MOTION FOR
RECONSIDERATION

For ressons stated in the following memorandum in support of Appellent's motion
for reconsideration, Appellant, Zachsry L. Ragle, respectfully requests that this Court
recongsider its Pebruary 20, 2013 decision 1 decline jurisdiction of Appellant's appeal
pursuart to 858, Cr B 7.0B(BY4). Appeliant will bring 1o the attention of this Court
agditional cass law that aupp;ms Appeliants original contention that the Appellste Court
gbused thelr discretion by additionally ruling on Appeliants non-appealed no contest
convictions in this case without koowing the effect thet the “illegal” BAC evidence had

on Appellant's non-appealed no contest convictions. He will also bring o the Court's

‘sttention relevant statements made by the Trial Court in their decision for purpose of

comparing them 1o previously referenced statements made by the Appeliate Court in
their decision. Appellant will present additional case law that supports his previously
stoted reasons and expectations that Appellant and his attorney had for his appesl.
Appeliant will also provide to the Court additional detail of the chronological events and
a;ﬁ explanation of those events a8 fhey evolved in Appellant's casge. (Appellant will have
some repetition of events but only for the reason of shawiiig chronological order of the
sdditional events that he wants the Court 1o also consider with respect to his appesl.)
The two writhen issues of appeal will be transposed from the Appellate Court's decision
so that the Court can make casy reference to thern.  Appellant prays that this additional
information will help the Court have a better understanding as to why Appeliant believes

the Appellate Court shused their discretion by additionally affirming Appellant's non-

|
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appealed no contest convictions without baving knowledge of what effect the “illegal”
BAC evidence might have had on thess convictions and in twn on Appellant’s I8

Constitutional rights.

{{Please note Appeliant hay replaced his use of the form “unappealed™ with the comectly used ferm of
non-gppealed in tis motion.....Please excuse this mistake of Appellant initially uding the wiong term,

“ungppeaied”, in his sppeal})
MEMORANDOM IN SUPPORT OF MOTION FOR RECONSIDERATION
Agpellant's sttorey filed Appellant’s appeal on Movember 29, 2010 in the 2th

Dhistrict Couwrt of Appesls conceming two issues of evidence. Appeﬁant’s‘aﬁamgy did

not file any appeals concerning Appellant’s copvictions since they were supported by
evidence that the Trisl Court had ruled legal for use by the State. Appellant’s attorney
presened his appeals regarding these issues of evidence o the Appeliate Court in the

following manner.

ASRICHMENT OF ERBOR ONE:

APFELLANTE MOTION ©0 SUPPRESE THE BESULTE OF 4 BLOOTVALCOROL TESY SROULD HAVE
BEEN SUSTAINED BECAUSE THE STAYE VAILED T0 PROVE THAT APPLELLANT'S BLOUD WAS BRAWH
AKD TESTED 76 ACCURDARCE WiTH THE REQUIREMENTS A% BET PURTH 1 THRE U5 ADM. CODE

IO SR BECE) AND (7
ASSIGHMENT OF EAROE NUMBER TWO:

THE ABRESTING OFFICER 2D NOT BAVE PROBABLE CAUSE 10 ARBESY THE APPELLANY FOR
VI AND ALL STATERIENTS AND PHYSICAL EVIDERCE SERIED THEREATTER ARE INADMISSABLE.

Appellant's appeal of the two Issues of evidence bad originated from pretrisl
suppression motions that Appellant's attomey filed with the Trisl Couct on 72’?:’2(%& Ag
evidence suppression hesring was then held on 8/3/2010 before the Trial Cowrt. This

evidence hearing was of course recorded and » typed 100 page transcript of this hearing

was prepared for the Trial Court and all parties involved shortly thereafler. The Trial

2
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Court then, on 9/29/2010, issued & written order that denied Appellant’s motions 1o
suppress and hence declared the BAC test evidence legal for the State 4o use in their
prosscution of Appellant's alleged crimes.

Appeiiant trough the advice of his attorney knew that he could not prevell in s
trial and vindicate kimself of these alleged crimes if the State bad use of this “illegal”
BAC test evidencs for il This Court stated in Defiance v Kretz (1991}, 60 Ohio 8¢
34 572 NE 24 32 “A preirigl challenge to 2 breathalvaer test, if granted, destroys the
state’s case under R.C. 4511L.1%AY3), and the state is permitted to appeal pursuant to

RO, 2045 67 and Crim. R, 12{J). Similaddy, the defense to 3 charge under

R.CA511.19AY3) is destroved where the broathslyzer test result is declared valid affer

a pretrial challenge. 1 the defendant pleads no contest after such s ruling, judicial
sconomy will be served by an appeal of the pivotal issue rather than forcing the
defendant through a futile tial. The defendent must, of courss, enter 2 plea of no contest
and 2 judgment st be renderad or there wonld be no final appesd eble oeder”™ The
situstion in Appellant's case is slmost identical to Kretz/1 991} with respect to the State's
potential use of “illegal” evidenve. In Appellant’s case the “illegal” evidence is the
BAC test evidence and in Eretz(1991), the “illegal” evidence was that which was
obtained improperty from & breathalyzer test,

Appellant's attomey then entered into plea negotiations with the State. Appellant's

attorney told Appellant that the State would not agree to dismiss any of the alleged

offenses that Appellant had been charged with. Appellant's attorney told Appellant he

=
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did negotiste that if Appellant agreed w plead no contest to all the charges againgt him
then he would be permitied o appeal the two evidence issues to the Appellate Court and
if he prevailed in his appeal of the “Wlegal ™ BAC evidenve, then he would be able to
rescind his plea to the 0¥ City of Tallmadye section 333.01A1A and the BAC: Chy
“of Tallmadge section 333.01A18 charges and proceed to Jury trial on the OV charge.
Appeliant’s sttomey told bim thet the Trisl Couwt was knowledgeeble of this ples
negotistion. Appellant agreed 1o this and then changed his pleas from not guilty to all
the charges against him to that of no condest to all charges agsinst him for the sole
repson of bringing sbout & fnal judgment to his case so that his sttorney could then
‘Waai the suppression of evidence issuss to the Appeliste Courl. Appellant knows first
hand that his attorney made it clear 1o the Trial Cowt judge of the reason for his
changing his pless from not guilty to the charges against him fo that of no contest. On
11/2/2010 the Trial Count socepted Appellant's change of pleas from not guilty o no
contest and sentenved Appellant on 2l the charpes agoinst him and held the
corresponding sendences in sbeyvance unti! the outcome of this appeal that Appellant's
atiorney was to file with the Appeliate Court.
The Appellate Court stated in the 23% paragraph of their %/19/2012 decision with
respent to Appellant's appesl, “As such, the riad court erved in denying Mr Rﬁgﬂ@‘;

motion to suppress the admissibility of the blood testing results.” Conversely, the Trial

Court had stated previously on %/29/2010 in the trial court's order pertaining to

Appellant's metion to suppress hearing, “The Court finds thet there was substential

H
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complisnce with the OAC standards. Further, the Defondant did not establish any

prejudice by not strictly complying with the OACT

Appeliant requests the Court to look at whether the Appellate Cowrt overlooked or
did not pay attention to how this difference of opinion might have affected the Trial

Court's actions with respect 1o Appellant's convictions and how the Trial Court might

ook at thelr own decisions npw. Given this buge contrast in opindon of the sams isme
and given the obvious sirong influence thet the “llegal” BAC evidence might have bed
i the Trial Court's decision to find Appeliant guilty of the OVI: City of Tallmadge
section 333.01A1A charge, and how this same evidence might have influenced a jury,
Appellant would like this Court to look st whether the Appellate Count should have
affirmed Appellant’s conviction of this crime given these clroumstances. The Appellate
Court, in the relevant paragraph 33 of their decision, gave gbaolutely no resson or
explanation as to why they did this. Appellant wants the Court to look st whetber the
Appeliste Court did only ssmume that now, with the Trial Count having hnowledge thet
this BAC test evidence is not loga! for use in Appellant's prosecution, that the Trial
Court still might want to convict Appeliant of these crimes based on his no contest ples
and these circumstances, Appellant also asks the Court to look at whether the Appellate
Court did also only assume that the Trial Court would sow not waat to allow Agp;ﬁmt
to rescind his no contest plea to the OFF: City of Tallmadge section 333.01A41A churge,
ot 1o mention the BAC: City of Tallmedge section 333.01A1E charge and additionally

now not ward to allow Appelian to proveed to trial on the OVE: City of Tallmadge

5
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section 333.01A1A charge.

Given the knowledge that the Trial Cowrt had regarding these issues and the
additional knowledge that the Trial Court now has regarding these izsues, Appeliant
waris the Court to look at whether the Appellate Court could have possibly Interfersd
in the Trisl Court's possible desired further decisions reganding what effects this “illegal”
BAC test evidence issus might now bave on justics. The Trial Court is the trler of factin
Appellant's case. Whatever decision the Trial Cowrt now might have bad o meke
regarding Appellant’s orior convictions that resulied fom no contest pleas, Appellant

would Hke the Cowt o look at whether the Trial Court would now have superior

knowledge to have made whalever decisions were nocessary for the sake of justice.

Appeilant begs the Court o look at whether the Trial Couwrt alone could now have begt
decided if they should affirm convictions, dismiss convictions, or even allow Appeliant
1o rescind his prior no contest pless 1o these charges and proceed to trial,

This Court stated in Stetson v City Bank (1853), 2 Obio 8¢ 167,176-78, “Buw
where disputed facts are 1o be found on evidence of no determinate value, dependent
entirely upon the oredit fo be given to witnesses and the intrinsic force of the
circumnatances swom 1o, and iflegal evidence has been admitted, it is impossible for a
reviewing court, in most cases, o say what might or should have been the result, ?;fmch
illegal evidence had not been received; and in such cases the judgment will be reversed

on account of the error in receiving the illegal evidence.”

Appeliant would Hike the Court to also consider whether the Appellate Court,

%
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being the “reviewing cowt”, Stetson v City Bownk (1853) in Appeliant’s cass, only
sssumed they knew at the times of Appeliant’s conviction of the @FF: City of Tallmadge
cection 133 .01 A1A charge, what weight the Trisl Court gave this “illegal” BAC teat
evidence in deciding if Appellant was guiliy of this slleged crime. Appellant alsn asks
the Court,with respect to this Court's sbove referenced cage, to look at whether gt the
sime of Appellent's convictions the Appeliste Court onby mssumed what “might or
shosdd bove been the mxufé i such evidence had not been recelved”, Stetsom v Ciy
Bawk (1853}, when referring to the effect of this “Hllegal” BAC test ovidence on
Appellnnt’s case.

| Appeliant requests and prays that the Court will refocus on the bigger pichure
while reconsidering Appellant’s sppesl for jurisdiction. Appellant gave up his right o
wial in order to appsal the “illegal” BAC test evidence. Heo gave up his right o have
winesses called on his behadf and to testify himself in his defense. He suocesded in
proving to the Trisl Court that the State should not be able to use this “ilegal” evidence
sgainst him. But, nowhelis sripped of his Constitutional right to proceed fo winl
without this “illegal” evidence being used against him. His appeal of this “illsgal”
evidence has now assured his conviction of the aileged orimes that he wanted to defend
himself against. Appeliant's case makes possible that anyone charged with @ss"imez; based
on “illegal” evidense can be assuredly convieted if they moust appeal the use of such
“Hegal”® evidence to a higher conit. Agpellent is grateful 1o the Ohio Suprems Court for

allowing him to submit to them this motion for peconsideration of fudgment and raguesis

rﬂ? .
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and prays that they will reconsider thelr privr decision and accept Appellent's sppeal for

jurisdiction.

Respectfully submitied,

AEFENDANT/APPEL LANT PRO -SE

CERTIFICATE OF BERVIE

i hereby certify that a copy of this Motion for Reconsiderstion was sent to Megen
Raber, City of Tallmadge Law Divsctor and Prosecutor in this case at the Clty of
“Tallmadge, 46 North Avenue, Tollmadge, Ohio 44278 via vegular US Mail on Mamh
Jnd, 2013,
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STATEMENT OF THE ASBIGHMENTS OF ERROR

ASBIGRMENT OF ERROR RUMBER ONE:
APPELLANTS MOTION TO SUPPRESS THE RESULTR OF 4
BLOOIVALCOHOL TEST SHOULD HAVE BEEN SUSTAINED
BECAUSE THE STATE FAILED TO PROVE THAT APPELLANT'S
BLOOD WAS DRAWN AND TESTED IN ACCORDANCE WITH THE
REGUIREMENTS AS SET FORTH IN OHIO ADM. CODE 3761-53-
BS(CL(E) AND (F)

ASBIGMMENT OF ERROR NUMBER TWO:
THE ARRESTING OFFICER DID NOT HAVE PROBABLE CAUSE TO
ARBEST THE APPELLANT FOR OVI AND ALL STATEMENTS AND
PHYSICAL EVIDENCE SRIZED THEREAFTER ARE INADMISSIBLE,

iv.
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IBRUVES PRESENTED FOR BEVIEW

Appellant presents two {2) issues for review all of which support his contention that the

Motion to Suppress should have been sustained.

t. Did the City of Tallmadge fail to susiain ifs burden to demonsirate substantial
compliance with the mandates of Ohlo Adm. Code 3701-53-0%(0), (E) and (F) because of

mmbtiple errors in the draw and testing of his blood for aleohol content?

2. Did the arvesting officer have probable cause for the amrest of Appellant?
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POLET OF AL
praot G P
STATE OF OHIO IS S THE COURT OF APPEALS
s roe g e NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT z.);zfz SEP 19 A B0
STATE OF OHIO ciet i Criidig CA-No. 25706
appelles
v, APPEAL FROM JUDGMENT
ENTERED IN THE
ZACHARY L. RAGLE STOW MUNICIPAL COURT
COUNTY OF SUMMIT, GHIO
Appellant CASENo. 2010 TRC 4803

Dated: Septomber 19, 2012

MOORE, Presiding Judge.

g1y Defendant-Appellant, Zachary L. Ragle, appeals from the November 2, 2010
sentencing order snd the Septomber 29, 2010 wmder of the Stow Mundcipal Court denying his
maotion 1o suppress. For the following reasons, we affirm in part, and reverse in part.

L

M2y in May of 2010, Mr. Ragle was involved in ¢ one-var accident in the City of
Tallmsdge., As s result of the scciden, be was charped with one count of operating 2 motor
vehicle while under the influence of aleohol (“OVT”) in viclation of Tallmadge Codified
Osdingnce 10070 333,011 AY one count of fatlure @ maintain reasonsble control in
viclation of T.C.0. 333.08; one cound of operating a vehicle with 3 prohibited blood glochol
concentration (“BAC”) in violation of T.C.0. 333.01(a)(1 ¥} and underage possession or

consumption in viclation of R.C. 4301.69(E}. Mr. Ragle pleaded not guilty to all charges.
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3 He then filed 8 motion to suppress andfor disaiss alleging that (1) the arvesting
officer lacked probable cause to arrest him for OV, (2} the Injuries he sustained in the accident
rendered bimn unable to consent 10 a blood draw, and {3) the blood draw was not done in
compliance with the Oblo Administrstive Code (“OAC™) and the applicable Obio Depurtment of
Health Regulations. The trial court held & hearing on the motion and, in denving it, found thet (1)
there was probable cauvse to arrest Mr, Ragle for OV, (2) he voluntarily consented to the blood
draw, and there was no Fourth Amendment viclation, snd (3) the State subsisatially complied
with OAC 3701-53-05, and Mr. Ragle failed to demonstrate any prejudice.

4%y Mr. Ragle changed his plea 1o “no contest” and the trial court found him guilty of
a3t charges. The trial cowd sentenced him to 180 days in jail, with 174 days suspended upon the
conditions that he complete a driver infervention program, serve three days in jail, and obey s}
faws for one year.

4% On November 29, 2010, Mr. Ragle appealed raising two assignments of error for
our ponsideration. In his first assignment of orror, he argued that the trisd court erred in denying
his motion o suppress because the Siate failed 1o prove that hiz blood was drawn and tested in
accordance with the requirements set forth in OAC 3701-533-05(C), (E) and (F}. In bis second
assignment of error, Mr. Bagle argued that there was no probable cause to arrest him for OVL

8y On November 16, 2011, a majority of this Court fzsued a decision and journal
entry overruling Mr. Ragle’s second assigoment of error based upon our determinstion that
probable cause exisied to arrest him for OV, and rendering bis first assignoment of ervor moot
because the BAC count was elimingted by merger with the OV count.

{47y Mr. Ragle filed an applicstion for reconsiderstion alleging that we erred in (1)

vacating bis sentence on the BAC count because the State was requirsd o elect the cowst on
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which to move fovward, and (2) we erred in concluding that sny irvegularity with the blood deaw
is basmless. Ou February 3, 2012, we granted Mr. Ragle’s application for reconsideration,
reinstated the appeal, and vacated our November 16, 2011 decision and journs] entry,

{48} We now address Mr. Ragle’s two assignments of error on the merits.

18
ASSICGHMENT OF ERROR T

[MR. RAGLE’S] MOTION TG SUPPRESS THE RESULTS OF A BLOGD

ALCOHOL TEST SHOULD HAVE BEEN SUSTAINED BECAUSE THE

[STATE] FAILED 7O PROVE THAT [HIS] BLOOD WAS DRAWN AND

TESTED IN ACCORDANCE WITH THE REGUIREMENTS AS SET FORTH

N [0ACT 3701-33-05(C), (B) AND (7).

{12}  “An appellate court’s review of 2 trial court's ruling on 2 motion o suppress
presents & mixed question of low and fact.” (Citation omitted.) State v. Campbell, 9th Dhist. No.
0SCAL032-M, 2005-Ohio-4361, 4 6. “The tial court scis as the trer of fact during a
suppression hearing, and is therefore best equipped to evaluate the credibility of witnesses and
resolve questions of fact.” (Citation omitted.}) M. This Court will accept the factusl findings of
the trial court if they sre supported by some competent, credible evidence. See Siare v. Balog,
Sth Dist, No. 08CADOOL-M, 2008-Ohio-4292, 9 7, citing Srate v. Searls, 118 Ohio App.34 739,
741 (5th Dist.1997). “However, the spplication of the law o those facts will be reviewed de
nove.” Bologat9 7.

{418} In his first assignment of error, Mr. Ragle argues that the State failed to prove that
his blood was drawn and tested in accordance with regulations set forth In QAC 3701-53-05(C),
(E} and (F), and therefore, the results of the blood test should be suppressed.

{431} “The Genersl Assersbly established the threshold criteria for the admissibility of

sleohel-test resulis in prosecutions for driving under the influence and driving with a prohibited
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THE ARRESTING OFFICER DID NOT HAVE PROBABLE CAUSE TO
ARREST MR. RAGLE] FOR OVI AND ALL STATEMENTS AND
EVIDENCE BEIZED THEREAFTER ARE IWADMISSIBLE,

{425} In his sccond assignment of error, Mr. Ragle argues thet Officer Eichler did not
have probable cause to arrest him for OV We disagres.

{426} “In determining whether the police had probable cause to arest an individual for
{0V, we consider whether, at the moment of arrest, the police had sufficient information,
derived from a ressonably trustworthy source of facts and circumstances, sufficient to couse a
prudent person to believe that the suspect was driving under the influence.” Chty of Tallmadge v.
Barker, 9th Dist, No. 24414, 2009-Ohio-1334, % 12, quoting Stz v, Homan, 89 Ghio 5634 421,
427 {2600}, superceded by R.C. 45 11.19{9}(4}(&3} on other grounds as recognized by Siafe v
Schmist, 101 Ohio $t.3d 79, 2004-Oldo-37. Additionally, “Ielven without positive resulis on
field sobriety lesting, the totality of the facis and cirounstances may support probeble cause io
arrest for g violation of Section 4511L.19(A) of the Ohio Revised Code.” Stafe v. Walters, ¥h
Dist. Mo, 11CA0038-M, 2012-Chio-2429, § 10. “The smount of evidence necessary for
probable cause to suspect 3 crime is being conusitted is less evidence than would be necessary o
support 8 conviction of that crime st wial” Jd, quoting Stare v. MeGingy, %th Dist. Mo,
UBCADOIS-M, 2009-0hio-994, 4 11. “H is necessary to show merely that a probubility of
eriminal activity exisis, not proof beyond a reasonable doubt, or even proof by a preponderance
of evidence that g erime is ocourring.” Walters a1 9 10, quoting McGinty 219 11,

27: In Akron v. Norman, 9th Dist. No, 22743, 2006-Ohio-769, § 12, we stated that
R.C. 4311.19(AY 1 ¥a}, “does not necessitate any finding of 4 certain blood slooho! content to

support 8 conviction, but rather only requires evidence that 2 defendant was operating a metor
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{433} In sustaining Mr. Ragle’s first assignment of error, and overruling his second
assignment of error, we vacate Mr, Ragle’s conviction for operating 2 vehicle with a prohibited
blood aleohol concentration (“BAC™Y in vislation of T.C.0. 333.016)(1MC), and affiem his
convictions for opersting 8 motor vehicle while under the influence of aloohol (“OVI™) in
viokation of T.C.0. 333.01{a){1}{A), failure to maintain reasonable control in violstion of T.C.0.
333,08, and underage possession of consumption in violation of R.C. 43001695, Becauss we
vacate Mr. Ragle’s BAC conviction, the issue of merger is moot. We remand 1o the trial court for

further proceedings consistent with this decision,

Fudgmert affirmed in pant,

reversed in part,
and cause remanded.

Thers were regsonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohilo, t© caryy this judgment inio exeoution. A certifisd copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27,

Immediately upon the filing hersof, this document shall constitine the jowrnal entry of
judgment, and it shall be file stamped by the Clerk of the Cowrt of Appeals st which time the
period for review shall begin to run.  AppR. 22H{(). The Clerk of the Court of Appeals is
instructed o mail a notice of entry of this judgment to the partics snd 10 make g notation of the

mailing in the docket, pursuant to App.R. 30
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Costs taxed squally 1o both parties,

CARLA MOORE
FOR THE COURY

CARR, L
CONCURS,

DICKINEON, £
COMCURRING IN JUDGMENT ONLY.

{934} 1 agree that Officer Dlennis Hichler had probable cause to arrest Mr, Ragle for
operaiing o vehicle under the influence of sleobol. Mr. Ragle was the sole ovcupant of 2 trnk
that was involved in & one-vehicle cragh, his breaf;h smcled strongly of alccholic beverages, and
there was a case of beer in the frond area of the truck with him, with some of the cans missing.

£33} 1 slso agree thet this Court must vacaie Mr. Bagle’s conviction for operating 2
vehicle with a prohibited blood slcohol concentration because the court coudd not senience him
for that crime and for operating a vehicle under the influence of alcohol. As the lend opinion has
meted, Officer Bichler cited Mr. Ragle for opersting 2 vehiche “under the influence of alcohol”
under Section 333.01(a3{ 1A} of the Codified Ordinances of the City of Tallmadge, Ohlo, and
for operating g vehicle while having “a concentration of seventeen-bundredths of one per cent or
more by weight per unit volume of sloobol in This] whole blood” under Bection 333.01(s(1F).
Altbough the municipal cowt found hism guilty of both offenses, it “merged” the blood-alcohol-
comtent count with the operating-under-the-influence count because they were the “same

offense ™
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{436} Under the doctrine of merger, & defendant who has been found guilty of allied
offenses may only be sentenced on one of the offenses. Stae v. Damwon, 129 Ohio St 3d 46,
2011-Ohbie-2268, %17, In this case, even though the trial court merged the blood-aleohol-
concentration offense with the operating-under-the-influsnce offense, it imposed sentences for
both offenses. That was emor, Jd. As the Ohio Supreme Court explained in Domron, “filhe
imposition of concurrent sentences is not the equivalent of merging allied offenses.”™ M,

{437} For purposes of the doctrine of merger, a “conviction™ includes both the
determination of guilt and the sentence or penalty. State v. Damwon, 129 Ohio 5t 3d 86, 2011
Ohio-2268,9 17, The trial court found Mr. Ragle guilty of operating 2 vebicle with a prohibited
blood alcohol concentration and lmposed a sentence on it Because the court had merged the
blecd-aleohol-concentration offense with the operating-under-the-influence offense, however, it
was not allowed o irpose g sentence for the blood-sleohol-concentration offense, Accm‘dingﬂy;
I agree thet Mr. Ragle’s conviction for operating a vehicle with a prohibited blood aleohol

conceniration must be vacated. T would overrule his first assignment of error as moot.

APPEARAMCES:
BRIAN M. PIERCE, Attorney at Law, for Appellant,

PENNY TAYLOR, Director of Law, and MEGAN E. RABER, Assistant Director of Law, for
Appellee,
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