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INTRODUCTION

Appellant, Zachary L . R-agley respectfully requests that this CoW reconsider its

January 22, 2014 decision. to decline jurisdiction of Appell.ant°^ appeal in State oj'C.^^^o

vs. Z^chary L. Ragle, Ohio CasesVo, 2013-1713. ^^^uant to SaCt.. Prac.R. 7908(B)(4).

In the following discussion, Appellant will Wentify the documents he has provided to

this ^^uft as attach^^^nts to this motion. He wiU discuss each document as to how it

supports and gives a factual understanding to Appell^nfs appeal of the appellate cour:9s

ruling on his Request for Reopening in State v.Ra^^^ 9"Dist..N625706, 2012-Ohio 42253.

Appellant would like the ^^^ to consider these documents when deciding whether to

grant .^^^^^lant°s Motion for Reconsideration, and, in tum, allowing their jurisdiction of

this appeal..

DISCUSSION

Attachment One: Transcript ofAppell.ant's Trial Court Sentence Hearing
(This document was provided to the appellate court as an. attachment in. State

ag^^ 9"Dist,N'025706, 2012-Ohio 4253 when. Appellant filed :^is, R.equest forv. R
Reopening)

This document provides to this Court positive proof of exactly what was spoken

and not spoken by all parties at Appellanfssentence hearing. As an example, on page

10, ll^^s 6m 1 0 of this transcript, it is recorded that the trial. ^o-urt judge, in. Stow Mun. !Vo.

4803-2010-TRC, before sentencing Appellant, stated, "All right. Mr. Ragle, because this

is going to appeal, l will usually ask the defendant what they want to say here, but

probably wiser ^-nd better idea is not to do anything because of the fact that you°:r^ going

for an appeal of this matter."



These documented statements by the trial court judge help s-Lipport Appellant;s

p.^evis^us; statements that he made in his appeal to this Court in State v Z^chaty Ragle

Ohio Case No. 2013--1 713, that the trial court was aware, prior to sentencing -Appellants

that appellant was going to appeal. to rthe appellate court ^e trial ^oint9s decisions

regardlng, the pretrial evidence motions that Appellant9s appellate coun.cl.l.ha.d originally

^°^led wrlth the trial court.

Appellant additionally stated in S^^^e v. Zachafy Ragle Ohio ^^^^ No. 2013-1713

that his sentence hearing transcript also might have given the appellate court reason to

believe t1iat the traa.l. court judge had an. additional understanding Vith Appellant if lie

prevailed in his appeal of these pretrial evidence issues. The trial court judge stating that

it was best not to ask Appellant if he wanted to say anything prior to her sentencing him

gives probability to the belief that the trial ^ou-rt judge knew if Appellant prevailed in ^s

appellate court appeal ol"the pretrial evidence issues, (particularly the blood test 1ssue)o

then it would not be a good idea for her to prompt Appellant to speak. about his alleged

offenses in open courL 'rhe t-rlal court judge knewif Appellant prevailed in Ifis appeal of

the blood test evidence issue then Appellant might then be permitted to rescind his no-

contest pleas and proceed to trial without the State being able to use his blood test as

evldence. It is logical to bell^^^^ that the trial court j-udge did not want to prompt

Appellant into speaking about his alleged offenses if there was a, possibility that

Appellant would be going to trial in the future without the State having use of his blood

test as evidence. 'rhe trial c€^^ judge mak1.:^^ this statement about whether to ask

2



Appellant if l^e wants to s^^^ prior to her sentencing him gives foundational proof to

Appellantg^ statement in State v Zachary Ragle Ohio ^as^ No, 2^ .̀^13m1713, that the

appellate ^our, if they had had a copy of Appellanf ^ transcript hearing, mig,ht have

helleved. that the trial court did in fact have an. understanding w€th. Appellant if he

^^evalled in his appeal of the }^^etnal evidence issues.

The State, on page 7, lines 5-1 6 of this transcript, stated, s^^o-ur honor, (inaudible)

facts of this case on May 29, 2010, at approximately 12o30 a,me Zachary Ragle was the

operator of a vehicle in the city of Tallmadge3 County of Summit, State of Ohio on

Newton Street, did fail to maintain his vehicle by leaving the roadway and careenl-ng off

the roadway into a tree causing one--^^e person-w onew vehicle accldent :^e did incur

injuries to h.lmsel^ He was at the time, under the influence of alcohol. He did 1iave a

blood test that carne back from the h.osplial with. a blood alcohol content of .. 185 and he

did have alcohol present in the vehicle at the time of the incl.dent," As Appellant

described in his ap^eal. to th.l.s, Coint in this case, State v. Zachary Ragle Ohio Case No.

2013-1713, Appellanfs sentence hearing transcript supports Appellant¢s prior statements

of description that the only evidence given by the State to support Appei1ant9^

convictions of the BAC and "driving under the influence" charges was Appellant"s blood

test that was found by the appellate court, in State v.R,.agle 9Dist:No25706, 2012mOhio

4253, to be inadmissible evidence and illegal for the State to use 1.n Appel.larit°s

prosecution.

Appellant would respectfully request of this Court to gi%,e consideration to the

^



relevant information listed in Appellanfs sentence hearl^g transcript and consideration

as to how this information gives factual. support to previous statements Appellant made

in his appeal to this Court in State v. Zac'rapy Ragle Ohio Case Noe 2013-1713.

Appellant described this relevant information in his appeal., but, of course, ^o-uld not

attach this transcript that factually defines what was said and what was not said at

Appellaat°^ sentence hearing in Stow Mun. No. 4803-2010-TRC.

Appellant believes this sentence hearing transcript gives support to

Appellanfs appeal and wants the Court to consider this important sentence hearing

transcript in State v. .^^^^ary Ragle Case iVo. 2013-1713, because, this Court should not

address the question of whether Appellant showed good ^atise fot° his untlmelv filing of

his Application for Re-opening unless they first establish whether or not Appellant"s

appellate council was negligent for not providing a copy of this transcript to the

appellate court. This d^curnent provides the foundation of proof to the fact that if this

d^^^^^ent had been provided to the appellate court by Appell^nfs appellate council,

then the appellate court could not have assumed that Appeil.ant's conviction of "driving

under the influence" was supported b -y credible evidence at his sentence hearing and in

tum could not have affirined Appellanf^ conviction of this crime.

Attachment Twoa Copy ^^Appellant§s Memorandum x^ Support of
Jurisdiction for Appellant's Ohro Supreme Court Appeal, State v. Ragle Ohio

2012µ1856 98.3N,Ea2d 368(Table)a (This document was provided to the appellate

court as an attachnent in State v.Ragle 9"Dist,N625706, 2012mOhio 4253 when
Appellant filed his Request for Reopening)

During the time of allowance for such appeal to be filed, ruled on, and appealed,

`i



this document gave factual proof that Appellant was pursuing the two principle

themes of argument that he spoke of in his appeal, &^^^ v. Zachary Rag1^ Ohio Case

No. 2013-1 713, to this Court. This document, in its entirety, shows that Appellant was

totally committed during thl.s time to the cause of trying to prove that 1) a tm.scrlpt of

Appellant9^ sentence hearing was not needed for the appellate court to rule on his two

issues of appeal ^on^emin,^ ^^etrial evidence motions that his appellate council had

appealed to the appellate court and 2) the appellate court abused their discretion when

they ruled without a t-ranscript record ol°Appellanf s sentence hearing on Appe1lant's

convictions, whlch had not been. appealed to them by Appellanfs appellate council in

State v.Fagl^91*Di^^t.N^^^^06, 2012-Ohio 4253. Appellant stated this in his appeal,

State v. Zac1^^^ Ragle Ohio Case Nn, 2013-1713 and requests the Court to consider

this document as proof of such statements. This document provides proof that Appellant

sh^^^ed good cause for his untimely filing ^-f his Request for Reopenlngs App.R9

26^^(2)(b), in State v.Ragl^9`DisteNo25706P 2012mOhao 4253.

Attachment Threea Copy ofAppellanx$s Motion for Reconsideration for
Appellant's Ohio Supreme Court Appeal, State v. Ragle Ohio 20X 2-1 856
983N,E.2d 368(Table)x ('1`his document was provided to the appellate court as an.
attachment i.n. ^^^tc, v.R-agl^ 9"'Dist.N625706y 2012-Ohio 4253 when Appellant

filed his Request for Reopening)

During the time of allowance for such motion to be filed and ruled on, this

d^^^inent gives factua:l proof that Appellant was still pursuing the cause of pursuing this

^oures approval inS^^^e v. Ragl^ Ohio 2012w1856 983A;E.2d 368(Table). Appellant

requests of this Court to consider this d^e-ument as a basis for fimther proof of his
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previous statements inSta^e v. Zac1^ary Ragle Ohio Case 1Vo, 201 3-1713 coneeming his

focus on this cause th.^^justlfied.h^s untimely filing ofhls Request for Reopening,

A^^.Rb 26(B)(^)(h), in State v..^^^^e W',^ist..sa .̂^257069 2012m^^io 4253.

Attachment Four: Brief of .^efenda^t-Appellant,^ed by A,^^ellantg^ appellate
council in State vaRagi^ 9'.D^st.No25706^ 2012mOhio 4^53p (This attachment
contains the first six pages of Appellantg^ ^niginal appeal to the appellate court in
State v.Ragle 911"Dist.N625706, 2012--^^^io 4253.)

Appellant has provided the first six pages (lnclud^^^ ^over) of Appellal^^^^

^rigi.na1 appeal brief filed in the appellate ^oLwt by Appellanfs council on. 2/14/2011 in

State v.Rag1^ 9`Dist.No2. Appell^^t attaches this portion ofth.is document to his motion

for reconsideration for the sole pu1pose of verifying to this Court what exactly the two

issues of appeal ^ere. that are referenced frequently in his previous two attachments.

Appellant wants the Court to have factual proof of these being the original two issues of

appeal in State v.Ragle 9"^^AN625706, 2012-Ohio 4253. that are referenced in these

aforementioned attachments and in his appeal to this Court in State v. Zachary Ra^^^

Ohio Case No. 2013a17.13. Appellant attac-hes the first four pages and the followln.g

page to show the contln-ulty of this infonnatl^n and does not attach the entire brief

because of its lrrelevm-icy for the purpose intended. The following 1.s'sues of appeal are

listed on the "identified £" page iv. of this attachment.

ASSIGNMENT OF ERROR £1NE:
APPE1.LANT°S MOTION TO SUPP: + SS '1'1^^ RESl,'LT^ OF A BLOOIl{A1,COHC)L TEST SHOUL-D l-IAVE

BEEN SUSTAINED BECAUSE `I'HF, STATE FAILLiD TO PROVE `1`H.^.`1'APPLELLANT"S BLOOD WAS DRAWN
A.'I'ES'1°^^ IN ACCORDANCE WITH TBE ^^^^IREMENTsA^ SET F'ORTH IN THE ^^^O ADM. CODE

3701-53-05(C)^^^^ AND (F)

ASSIGNMENT OF ERROR NUMBER TWO.
THE ARRESTING OFFICER DID NOT HAVE PROBABLE CAUSE TO ARREST THE APPELI;AN°1' FOR

OVI AND ALL STATEMENTS AND PHYSICAL EVIDENCE SEIZED T^^RE, AF'I`^R ARE INADMISSABLE.



Attachment Flvem Pages 1.2a3,13Q16s17^ and 18 of the appellate ^^^irt6s
decision concerning Appellant's appeaN regarding the two per-trail evidence
1^^^^^^ filed ^y Appellant's appellate councll in State v.Rag1^ 9"Dist.No25706,

2012-mOhz® 4253.

Appellant provides this attachment to the Court because the two pretrial evide:nee

issues that were originally appealed to the appellate court .€nState v.Ragle

9z"Dist.X625?Q6p 2012-Ohio 4253 and the appellate co-uzt`s decision regarding the ap^eal.

o:l'th^^e two issues in State v.Ragle 9"DistN625706, 2012-Ohio 4253 are referenced in

prior attachments to this motion for reconsideration and are also referenced in

A^pel.lanfs appeal to this Court s-n State v. Zachary Ragle Ohio Case No. 2013m1713.

Appellant wants the Court to have factual proof of existence of this 1n.form.at1on. The

two issues of appeal or assignments of error are listed on page 3 and page 13 of this

attachment and the appellate courVs declslon/judgment is listed on the last pages of

this do^-umen^ and identified as pages 16,17, and 18 of this attachment, 'F^^ cover

page of this document is the first page of this attac1^^ntw Page 2 of this document is

attached to show continuity. The entire document is not part of this attachment because

of its irrelevance for the purpose intended.

SUMMARY AND CONCLUSION

Given the fact that Appel.l.an-rs blood test was found to be inadrr,.l^si'ble as

evidence, Appellant was wr^^gfa1l^ convicted of "driving under the lnfl.uen^e"oThe

attachrnents of this motion for reconsideration support this fact that -vva^ described in

Appell.antfis appeal to this Court in State ^ Zachary Ragle Ohio ^^^^ Alo, 2013m 1713.

'I'1^^^^ attachments to this motion, as a whole, also prove that Appellant has never b^^iiI /



afforded his right to a trial without illegal evidence (inadmissible blood test), being

available to the State ^^r use against him. If^ppellant's appellate council had suhmitted

a transcript of Appellantp^ sentence hearing to the appellate court when he filed

appellant}s appeal in State v.RqgIe9"Dist.No25706F 2012mOhio 4253 all this could

have heen. avoided. This is a fact that Appellant stressed in his appeal, State v. Z^chary

Ragle Ohio Case No. 2013-1713, to this Court but could not provide the documentation

that he now provides wlth this motion.

Appellant has provided documented proof of his focus on his appeal to this Court

in State v Ragle Ohio 2012-1856 983NE.2d 368(Ybble). By providing the

na.emorand^am forjurisdictic^n and his motion for reconsideration as attachments to this

motion, h.e has provided proof of existence of these documents and factual proof of his

statements pertaining to these documents that he described in State v. .,^^^ary.^agle

Ohio Case No. 2013^1713.

As, Appellant stated in State v. Zac^a?y Ragle Ohio C^^^e.No. 2013-1713, and in

his ^^^orand.^in forjurlsdictir^^ (attachment two), he was confused by th_c appellate

^oures ruling pertaining to his appeal to them in State voRagIe9Dist:.rV625706, 2012-

Ohio 4253, when they reversed his ^^^ conviction and affirmed his "driving under the

influ^^ce " ^onvictlono As Appellant also stated in State v. Zac1^ary Ragle Ohio Ca^e.Xo.

201 3-17139 and attachment two of this motion, this action contradicted case law in

State V. Render (1975), 43 ^^^^) St. 2d 17, 330.7VE02d 690 with respect to the

reversal. Appellant was ^^^^^ed as to why this case law would not also apply to their



affirming his "driving under the infl^ence"' conviction especially when these

^^nv^^^^^^s. dealt with the same case. Appellant was additionally confused as to why the

appellate ^oud^ appeal ruling in this case also did ^^^^ conform to case law in Stetson v.

City Bank (1853)f 2 Ohio St. 167, .^ 76-78 wh.ich he cited in his motion for

reconsideration in attachment three of this motion. A-fter p-ursulng answers to his

questions regarding these confusions and not being able to receive any well-defmed

answers in his allotted time, as is stated by Appellant in his appeal, State v. Za^^ary

Ragle Ohic^^ Case No. 2013II1713, Appellant filed his Request for Reopening to the

appellate court. As stated previously in State v. Zachary .^^^^^ Ohio Case No. 2013n

17135 he could not have filed thlsR^^^^^t for Reopening sooner as it did contTadzct the

actions he had invoked with the filing of his appeal in State v. Ragle Ohio 2012-1356

983N9E.2d.^^8(Table)a

Appellant is grateful to this honorable Court for reading this motion and prays that

the^r will grant this motion and, 1.^. t^, ^.cc^^. jurisdiction o^',r^^pellanf ^ ^p-pea1 of the

appellate ^^urtgs denial of his Request for Reopening ln . State v.Ragle9Dist.N625 706,

2012-Ohio 4253

Respectfully submitted,

zd

4 chary L. Rag1^47
^^^^^da^t/Appel.lant/proµse
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^ERTIFICKF^ ^^ ^^RVICE

I ^^^^^^ certify that a copy of the foregoing motion was sent to Megan Raber, City of
Tallmad^e Law Director and Prosecutor in this case at City of 'rallmadge, 46 North
Avenue, Ta11madges Oh1.o 44278 via regular US Mail on February 3', 2014.

^ ary LAag1e L^ef dan.Y.Appe.l.lant/proMse.

^o
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C^.J.`^ OF STOWp

Plaa:^tiff,
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ZACHARY RAGLE,

befeizdant.

STOW MUN.L' CbPAL COURT

^^MMIx CO^.^NTYa OHIO

^ . a

, =...

^j} CASE NOs 2010TRC04803

JUDGE LISA L. COATES

) rxanxcr' t of Proceed^

^^^^ARANCESi

Megan E. Raber, Esa< , on behalf of ttae Plaintiff

Briari M. Pierce, Esq., on bp-hal^ of the Defendant

BE IT REMEMBERED

that th^ ^ cause came on for o-ap-ag•irig

on the 2nd day of NooYemberx 2010

before the Honorable Lisa L. Coates,

Stow Municipal Ce^urt.
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UINA,b

JUDGE COATES: Okay. All right, On beha'Lf

of Mr> Pagl^ ^oda-,

MR, PIERCE: Thank you, Your ^^^ora May i-t

please the ^^^rt, M.r, Ragle has jus'^ sigr-e^'.^

ack^^wl^^^^^^^^^ waiver of r.^^ht^ fo^m,5 on both the

underage possession, as well as to OVI and reasonable

^o-aaro:^ matter5e ls'p understands that by doing so,

Judgep he would be waiving his rmght to a trial. His

plea is a plea of no contest and as weYve discussed with

the Court, the purpose of that no contest plea is so

that the matter, the OVI and the blood test, can be

appealed to the Ninth District Court of Appea ls.

I have gone over this in detail with both

Mrr Ragl^ and his father, who is present in court today.

^^ ^ s aware of the potential penalties, as well the

reason for the no contest plea and I ask the Court to

iraqu:^^^ further of Mre Rag-i^^

JUDGE ^OA-TESa AyI right. And this is the

%%. ^rf;,. ,_. QVIF 's:. :^ that correct, with a Iiicjb. ^^ where the

bl oo d d.e, ^ w was high?

MS. RABER; Yes, Your Honor.

-UDGE COATES: Okay. All ri€^ht^ Mre Ragle,

first of ali, are you an American citizen?

THE WITKRS^a Yes4
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JUDGE COA.TE^ ^ Pursuant to Criatinal Rule 11,

it Is my under;^ ^ anu. ing you ' :^ ^ ^ ainq to he pleading to

all -^^ no contest tc^ All today. Is that ^ou'^e

u^^^^standing?

THE IIITarESS: Yes.

JUDGE COATESe Okay. A-1.1. .::ia:..•;.:_-,... ;:;,:;.:?. -<,.

exception of the driving under susp^^^sion: My

understanding is today thaL this is a first OZ^1 and, as

well as a blood draw, which is a high tier, and that

carries with it, as a first offense, up to 180 days in

jail with a^: least six of those days being raandatory

time; up to a $1,075 fine with at least $375 being the

mandatory minimum fine; a mandatory license ^tisper-sion

:,; % six months up to three years wi;:11h at lea^^ ^^ ^ ^^^th^

being whe mandato-yy minlmum. Because this a high

tier, the Court would impose red and yellow restricted

license plat^^ and could impi^^^ the i.^terlr^ck deviwex

`^hata s optional. There are no ot^e-- penalties to your

vehicle on a first offense.

Do you understand all of the penalties?

TI3E WITNESS: Yes.

JUDGE C^ATES,^ OVIs and operating with a

prohibitive blood alcohol concentration are enhancable

offenses. That means this is going :^ stay on your

record. 111-. cannot be sealed froia your record and it r-an
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be used to enhance a future OV.1 charge, so-if this

happ^^s again, jail, license suspensior., and fine w-1111

all be mandat^rily higher next ItIme a:^ound. ^^t only

will there be a red and yellow plate, but there will be

an int^arw ct ^ k devi r e, by law, and th :v .^ e wil} be ^ enalti^ ^

^^ your vehicle such as inmob;zla.za^^one

A third OVT within six years; and you're

looking at ^^^^ewhere t:a^^^^eri 30 and 60 days up to a year

.^^ -Jail: ^oui -re looking at forfeiture of your ve:nicle.

Do yoa.i understand -- and, of course, ^andal:or.^

^^eatments Do you understand all of the pwnalties?

THE WsTNESSo Yes<

JUDGE C^ATESa Four OVIs in a six-y^^^^

period or six C^VTs in a 20-year perio^ ahd y5ta, are

1. r^ okifl-^ ^ at a ^ el^ ^ y and you could go to ^ rison, Do you

understand that?

WITNESSP y

JUDGE COATES> Qkay. I have to te.'.l you.

You also have failure to maintain reasonable cont:rol,

^.'ht^^t is a minor mis€^^^^^^Qr ^^^ry'Lng with it no jai-.^

ti-ae, but up to :; $150 fine, You also ha-ve possessing

or consuming alcohol under the age of 21. ^-L is a

misdemeanor of the first degree and ca^ri-es with it -a^

to a 180 days in jai-I. and ^-p t^ a $1,000 finee T h e .^e

-`:% : ?are no mandatory penalties. Do you understand
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THE WIT?^^^^ ^ Yes.

J^^^E COATES: Entering a plea of no contest

you art ^aiv? ng br giving up certain rights.

Those righw5 inc.^udex a right to a jury tr.^a 1 or a trial.

to the Court. A right to confront your accusers and to

crossmex:^min^ them. A right at trial to present

witnesses on ypur own and to use the caurt'! power to

^ompel them to attend any court proreed;.ngs.

You have a right to testify A ^urselfp tell

^^ ^ ^ side of the story o:^ a right not to testify and to

remain silent and that cannot be used againet you.

You have a right to have the prosecutor

prove each and every element of these offenses beyond a

r^:asoxaable doubt and you have a right to an appeal.

Ent^ring a plea today limits that appellate riqht.. Do

you understand all of your zights today?

THE W3TNESSs Yes.

JUDGE COATES: Do you understand that

entering a plea today you3 re going to give up those

rights?

THE WITNESS:

JUDGE COATES:

of IpOIar e^^ri iErIOE; will?

THE WITNESS:

JUDGE C^^^EV

y e h ,.

And are you doing this today

Yes ,

Has anyone ^^omi^^^ you
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anything or th^^ateg^ed you in any way into entering this

plea todayr Mr. Rag:^ea

THE WITNESSo NoY

JUDGE COATES: Okay. Then, noting your

s:i,.gnati.are on the waiver of rights form acknowledging to

this Court you unde,^^^an^ your rights and your

^aluntarily-vxaivi^^ those rights, how do you wish to

plea, than, to one count of operating a vehicle under

the inf1ue.^cc-., of alcohol a.Yid ^^^rating under ^^ with a

prohibitive blood alcohol ^oncentr^ti€^^ greater than a

.17 misdemeanors of the first degree?

THE WITNESS: No contestr

oUDGE COATF^ z Failure to raaintain

reasonable a minor misdemeanor?

TI3E WITNESS: I want 'to plea no ^on^^st.

JUDGE COATES: And to one ^^-u^^^ of

possessing or rons3.-,:^^ing alcohol under t-he age of 21, a

misdemeanor of the first degree?

THt WITNESS: I plead no cont-..; .. r

J^^^^ ^OATESK I°ll accept yQu^ no Contes'k.

-o.^^^s as being knowingly, intelligently, and vol;^^ita^ily

made and with the advice of courisel.

And do you want to place on the record the

facts ^^^^^ regard to the no contest plea?

MSr RABER: Yes, Your Honor.
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JUDGE COATESo My guess is theyz ^^ not

^tip,,^1atinz^ to them, and there is the waiver form, with

regard to jaa ry ^ s nce it's ;^ ^ ^ on ^ lury tomorr^.^ w as u o

those two cases ^nlye

MS, R^^ERF Your Honor, (inaudible) facts of

t1hi.^ case on May 29, 2010, at a pproxi;n ^ ^ ely 1 2 : ^ 0 a. m . r

Zachary Ragle was the operator of a vehicle in the city

of 'fal1.madge6 County of Summit, State of Ohio on Newton

Street, did fail to maintain his ^^l-ii^^e by leaving ^he.

roadway and careening off the roadway into a tree

ca^sitif.^ one ^^ one person -µ one-cehic-3 ^ acc.^dents He

did ixicur injuries to himself. He was, at that time,

under the inf-luence of alcohol.. He did have a b-ood

test that came back ^^.̂ rom the hospital wi^^ a blood

alcohol content of and he did have alcohol also

present in the vehicle at the time of the incident.

J^^^^^ ^^AT^^ z Okay. And tir. ^^gle° s age

i57

MS. RABERv Mr. Ragle's age is 20, yes, You.^ ^

Honor.

JUDGE COATES : Okay. Al.l. right. Based on

indications by the State as to the facts that would be

presented here today, the Court notes the no contest

plea and finds you guilty of all charges,. and an behalf

61. ^^€ state With regard to sentencing, first of all,
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today ,

MS. RABER Your liorior, ^^^su.ant tcF criminal

plea n^^^tiatif^^^^ we would b6 .^o6king for t^^e normal

sentence o^. -.^e Court regard to first high tier

(inaud;.bl-e) We would ask for one year 'l.^^en^^

^^^^^^aion ^^^ ^^ ^^ ^ ^^^^^ being underage and

(inaudible) a one-year ^ri^er{ s license suspension to be

imposed.

We would ask that the fine with the court to

(inaudible) be ama^^^^d and we would ask thaL community

,gervicw be a.mposed, foA -^t_he underage ^^^^e.s.,^i.€^n in

addition to the fines and we would (inaudible) according

to the sentence ( inaudible) .

JUDGE COATES4 Be held in ab^yaiic.e, okay.

All right. I think Igz^ going to ^^ntence him an both

the OVI and BAC but nie^^e those two together because

th<W^^ similar in portf so theyx ll be merged together

for purposes o'-.' going ^owr:^ ^^^ -tlae a^^eal:

Mr. Pierce<

MR. PIERCEo Judge, this a_s Mr, Ragl^Vs

first o .^ ^ ^ ^ se and hopefully his ';`_ast.. We would ask the

Court to impo,,^^e mandatory minimum sentence ^n this

^^^enseo I did have a discussion -with Ms. Raber

^^gardi.r.tg all. tiiese ; ha^ge^; and 1 beli^vc, that, at one

point, ^^e wag Ccs^^^^^abl^ with a suspended sentence on
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the underage possession. We haeJ tal^^il about, I Kink,

30 day^ suspended on that on condition that - -

JU^^^ COATES: ^^u mean, ".iks jail tit^

suspended'^ ^ automatically give 180 suspended, so

that's my general - ye,^^ ^ I have no n-

MR; k^ERCE> (inaudyble) be suspended on

thate Obviously, we; ll defer to the court on fineso i

did ekplain to Mr< R a^ ^ ^ that ^ ^ en ^ ^ ough this is his

first offense, my experience with this Court is

typically itf s more than the ...... the saiiiiiau^ offense or

Paiziintuza fine amounts for -;_-_- on the OVAnP

Regarding the dr9 v2rE s license suspension

since this was his first offense, Judge, and certainly

there was an accident involved. `.C'^^^^ was no other

vehicles involved4 .^ would .^^dicat^ that Zachary has

liad iac) p.^^blemse Albeit a short time since the Court

imposed this, he didn't drive while he was under

suspension. There was another °- another charge.

Without commenting on that he didn' t have any ot^^^

offenses since this has occurred. He did get his

license back, bui, ^ would Ask.the qourt to consider a

minimum suspension on the license at least for

(inaudible) six montkis,

J^ ^ GE COATESa Well, my ^ en^ ^ al policy with

anyone underage it they get an automatic year and then

I
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they impress me for six months arid ^.^ t^^^y ir^^^^^s me

for six -no nt^ s and ^ t^--ay ^.^ ult of court and ^ ^ -tition '^ ^ ^

court, ttiei-} I generally modify ^hat ^:o a--- from a year

-to six mon.ths and t-hate ^ ^ ^^ ethi-na I do w:^ ^ ^^ all yourz g.

kids who whou.Idn{ t be drinking at a1lo

All righta Mr. Ragle, because this is going

to appeal, I will usually ask the defendant what they

want to say here, but ^ro^abi^ ^^^^^ and better idea ;a.S

to not do ^^^ytY^in^ ^^catE^^ of the fact that ^ou' re going

for an ^ ^^ ^ ^ l in this ma tterx

Mr, Ragle, I donf ti kraow ^^at6 ^ going to

happen with the appeal process, but what I car tell you

is this, you are very, very lucky that your mom and dad

did not bury ^oia an May 29t1ha They are ,:. <:. you are very

lucky, because three young kids just died m-^ I think two

of the three just died out on K€;nda:l.l. Road, higb rate of

sveed^ a ill. under the influence of alcohol. We just

th:^^^ teeriagers, ^^ ^- and this is a very common thing

among this age grotip, so your mom aiad dad are very, very

lucky youF r::^ standinq here today and, you may not feel

1-ro^ ^ ^ ^ that you` r^ facing the music h^ ^ e with jail and

everything, but :+^^^h better here than in a coWfin, so

or killed anyone else and ^oirig to prison.

A-1.1. right. Here3 5 where my intention ^tand

^b the OVI and ^^^ ch^rge_ I°m going ^^ order 180 ^^ys,
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and suspend 174 of those days. Three of those days to

be done in a driving irster^en: ^ ^n progr^mq consecutive to

days in the mW Macedoniaa riglg't -° t-lac;edr^nia la.ilo

MS, RABn-Ro We wou^^ ask -f-o^ ^^^ti^^tiona

JUDGE C^.̂ A`" ES< ;: w.i. .1 l0 I will ^ ^ ^ ^ r ',50 ^ ^ ^

day ^^^^^^^^^^^ to the City ^^ to Tal1^^^^^ for your

three-^^^ stay as to the Macedonia jail and, of crairsep

driving intervention ^^^^^^in will have fees, as well.

I ; m goi ng to order on the OVI and the.BA^ a thousand

dollar fi^e,"uu^^^^din^ $600 o^ thato You have a $400

flne and tkie r^^^^t cowt°., And your r^^e-year license

suspension backdated to May 29th. Although, there is

going to be a stay period here, so that will be .^^^^^ved

pi!^ndi^^ ^^^ ^^^eal. And condition on obeying all la^^

for the next year and not repeating the offense, because

this was a first offense, there's no other penalties

except the plates, ^^^ and yellow plates (inaudib1e)

^riviY eges.

Al-.^ right4 As the O'^^ and BAC are same,

similar, those ^.wa charges -- those sentences will be

merged tugether. As tr3 t^^e reasanable con::rol, I' l'.

ofde^ ^50 iri cost and those costs are the same as the

O^I and, then, on the possessing or consuming alcohol

under the age of 21, Ir L1 order 180 days all suspended

und^:r t?i^ ^gam^ terms and conditions that you obey a'.I.
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laws , for the next year and -not repeat the offense. I

will order 16 h^ ^ ^ s of community u e-rvi ce anct a ;$1, 000

f !n€^ gU^^ending -$75tr And all >,,,., of€;oursef matters

will be hel-d abeyance. I° m going to hold the sentence

in abeyance for 30 days. If"' an ^^pea' is fileds then

the Be.^^^^^^^ will be held throughout t^^^ ^ppeal, ^^

appeal is not filed withi3z :30 daysp then this Court will

impose the sentence and ^oug x 7. have to :^omr, back In

here. You'll report back to the court to set up for

your jail. time and ^^^^^-Lhin^ like that, okay. Have any

qu^stion^ for me today, Mr. Ragle'^

THE r,^ITNES8: (Inaudibl-:,).

^^^GF. COATESz If you don° tF you can talk to

Mr. ^^e-r€: e oa.. call in to ^:.he courW with ^^ga^^ to

anything else.

MS. RABER: Will you need to address the

(inaudible) ,

JUDGE COATES: :%. e m going to get there right

now. All rWghw.

7 ^ vk

(^^^cee+.^.inc^^ concluded.)

i
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C E R T I F I C A T E

COUNTY OF` SUMMIT

STATE OF OHIO

1, Glynis Ea ^ Millex , Notary Public in and ^ ^ N the

8wate of Ohio, hereby certify that the foregoing

transcript of proceedings in a true and accurate

transcript of the proceedings lecorded in the matter of

,.,, ,..-,>
i.", ,̂ `' ^^' ul^.^O,^'`C.^w :^' OF T,^.^^:^^t'^DG.^ vs ,^ ACH^..F^^' R.^,G.^^

s
4nd

:7% ls ..t ^" '^ ^

the same was transcribed by me to the best of my ability

and does constitute all of the proceedings recorded in

the within ma^ter; as heard, on the 2nd day ^^ November,

,^Ol0 before the Honorable Lisa L. Coates, Stow Municipal

Court.

._ ..^ ^ W..... ._ .__.^ ..............^^

Glynis E. MillerX C€^^rt Reporter
217 S. High ^^^^etf Rm, 901
Akron Municipal Court
Notary Public
^^ commission expires 11/27r'2012
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E OF WH ^ ^PE^ RDLQ^,`^

a '°w^ , ^^ '°°'^„F'^b3^^^ g'qE$^.^,â '"`"`b """ ""'O"" "

AND ^ ONE OF ^^^^^ ^^ ^^Aj-q^ LE. . ^^EREST

This appeal of the Ninth District Appellate Courfs decision in this case involves

substantial can^^onal quesfis^^ and is one ^^pubIic or great general lnterests 'The

Appellate Courfs rulings in this case have made possible a denial of Appellanfs rights

afforded him by the ^^wtitudon of the United Statese Appellfft is entitled to ^equal

protection of the krws " and "due Procass of law 'F by the Fourteenth Amen&nent oft,^

^omtituti®r^ oft^ United ^^^ge&

Appellant^ in appealing the tainted evidence of the BAC ^hwge, City of

^°caXlmadge ®rd 333,01 ^^^^1^^ and the probable cause of arrest issue in this case, has

allowed the Ninth ^^^ Court Court ^^^ ^s to rule not only on the two issues of

his appeal, but also affirm his other convictions without a supportive record of

Appell^^^ ^^^oe hearing. The audio or ^^bed. audio record ofAppellanf^

sentence hearing was not needed for the Appellate Court to rule an Appell^^^s two

issues of appeal, 1) Probable Cause to Arrest & 2) Validity of Appellants BAC Test.

These two issues of appeA were the result of pr" motio^^ that ^ been denied by

the Trial ^ourL

At AppellanVs sentence ^^^^g on 11/02/2010, Appellant changed his pleas of

not guilty to all the charges against him and plead no contest to ^ the charges agd^^

him in this case. Without the ^ntim record of this sentence hearing, the Appellate Cou'd

had no basis for their ffn-fning AppellanVs other ^^ convieions in ^^ case. Iley

i



^^^^

were not privy to what colloquy took place betw^ the Trial ^mut, the State, Appellant,

and his ^^^y dwing Ap^^^^^s sentence ^^aringr Without this audio or tmn^crib^^

audio record ^fAppeUanfs sentence hearing, the Appellate Court also was not privy as

to what explanation of the ^irc ^^s for App1e11aa^ remaining two misdemeanors

was given by the State to support such con^^WonsF

The Appellate Court, wiffiout this ^rd, could not know whether ^^ not the

tainted BA^ evidence was given or not given as; or whether Or nOt the tainted BAC

eAden^ was the only evidence that was given or not given as the explanation of the

^^^ ^^ as noted in ^^^ction 2937 07 of the f^ ^ ^^^ by the State for Appellanfs

conviction of "Opea^^^^^ a motor vehicle under the in.^uence of'a^^ohol ". ("O^'.^^), in

violati.on®^ City of'T`allmadge ord. 333,0](A)(1)(A)9 They could not know what the

^toic gave as the explanation of ci^^^^^ that suppoded a conviction and they

could not know what the Trial. Court might have read into the mcord coneeming this

^^^^iedon.

As for the other two remaining charges, the Appellate Court could not know

whether the Trial Court allowed or ^^^^^ed Appe.U^t to give his side of the st^

relating to these ^^es and what expi 6on of ci^^^^^^^ was given by the State

for A^^lbmt8^ ^ossessio:^ ofA1coko1 Involving Underage Pmonse• State sectgon

4301o69E^ conviction. It ^i& have been possible that the Trial ^oud might have,

for good reason, kept ^^ from expounding on what might have caused. him to veer

from the highway in this ten€^^e accident he was in. Appellant, if he might have spoke

a
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or might have been kept from speaking at this hearing, might lave or might not have

wanted to tell the Trial Cour#, who might or mi& not have bought the unopened beer

that was in. the t^^k and who the owner of this truck might or might not have been. The

Trial Court might or might not have given consideration to what Appellant might or

might not have said relating to these offenses. That is a lot of $gmlght^" and there are a

whole lot of other "'mighW ffiat might have or might not have taken place, but, the fact

is that the Appellate ^^^ did not have a record of what was spoken by any of the

pardes that were present at Appellants sentence hearing.

What was spoken or not spoken at Appellanfs sentence hearing does have bearing

on Appel.lant^^ convicfions of "Operating a vehicle urder the influence of alco1^^^ ^ ^

^^^OW$^^ (Tallmadge ord. 333e0l (A)(1)(A), £^^ntier^^e possession or consum,^^^oW^

(RC.43010 ^9(E)(1), and "Fail^ to maintain reasonable coniml f^(T^^lmad^^ ord.

333.08), It also might have bearing on whether or not these convictions, now, could or

could not, and should or should notr, be affirmed or ^ismiswd.

Such an act as the Appellate Court affirming these thme aforementioned

convictions without a supporting record of Appellants sentence hearing is an abuse of

^^cz-et^on and is a ^venih^^ error. The Appellate Court iu1in,^ on ^pea^ed issues

without a suppo ° meord is not good for the public or great genemi interest and does

not assure Appellant of "^qualpr°c^^^elion of the laws "and ^^^eprocess qfW^ that is

afforded all Americans by the Fourteenth Amendment ofthe Cor^titudon of the United

states.

3



^^^^
STATEMENT OF CASE AND FA^S

On May 29^^ 2010, Appellant Zach^ ^^^^ was invc^^^^ in a tenihle cmsh in

what appeared to be a one vehicle accident wbich left him un^onsciousi-ns%de the truck

ftt h^ apparently was driving (Tr. at 44-45). A bystander heud the crash and ca1ed the

Tathnadge Police (Tr. At 59)a Two ^^^^ least three Tailmadge Police officers, after

aniving on the smne, looked for an Eric ^^ard in the geneml wea of the accident (Tr. at

61-62)a W. Ragje was ^^^ to the hospital by EMS (Tr. At 49)F

Appell^t Zachary Ragle, was charged with the offenses of Possession of

A1^^^^^ ^nvolvin,^ Underage .^ersom> State seedon ^',^01e69EI, OVI: City of

Tall ge .^echom 333sOIA L4a C City of ^"^zilmad,^^ section 333oOIA JE, all first

degree misdemeanors, and Failswe to Mai in Reasonab1,^ Control: City of Tallmadge

^^^^on333. 083 a minor misdemeanor, as a resWt of this af^^^^^^ed ^vmt4 At two

amigmnen.ts that ^ +̀^llowed, this event, Appellant ^^temd Pleas of 1^^^ Guilty to

a^ of the aforementioned charges.

On July 8$ ^010q Appellant filed a motion to suppress the BAC evidence and a

motion questioning whether them was probable cause for his arrmt* which both came

befom the Trial Court for a hearing on August 3, 2010. On September 29$ 2010, the

Trial Court issued a written order which denied both motionsa

On November 2, 20 10p Appellant entered Pleas of ^^ Contest to a^ of the

aforementioned charges. The ^^ ^owt imposed sentences on all of these four charges,

but held Appellant'^ sentences in abeyance pending his appeal of the Trial ^ourfs

^

-------------------------------------------------%---------------------- - -- -- ----------------------------



I uury
rWing on App^^laufs motion to suppress the BAC evidence and on his motion

^^^stioning whether the armsfing officer had probable cause for armst..

On November 29, 2010 Appellant liled a timely appeal to the 9tb. District ^ouft of

Appeals ngar " the Trial ^^^s o-rder which had denied ^^^larifs motions.

On November 1b9 2011 x the Appellate Court ^ ^d that the police officer had

probW^ cause to ^^^^ Appellant for driving under the influence and said that because

the BA^ count was ^hnunated by merger, any ^^gulanty vnth the blood draw was

harmless error.

On 11/28/2011^ Appelimt filed a motion for xeconsi "^^ to the Appeals C+^^

and on 01/03/12 Appellant ^^^ an ^^^ ^ the ^^^ ^^^^ Court On 02/0312012p

the Appellate Court vacated their decision and gmnted Appellan.^^s motion for

^^^nsidemfion4 ^^^ Ohio Supreme Court declined ^^^^^^^ to hear Appe^^^^^^ case

and dismissed his ^PPea1 to their Court on 03,^^/20l2a

On ^^119/2012g the Appellate Court ^varuled ^^^^lanfs assignment of offor

regarding probable cause for his affest and ^ ^ed his ^^^^ent of^r regarding

his BA^ charge. They vacated App^^^anfs conviction for operating a vehicle with a

pmkx.^^ted bl^^^^^hol coamLfra^n CBA C) in violation of T C. 0. 333M 01 ^".^) (1) (E)4

ne Appellate ^ouft additi^^y afrnmed Appellane^ convictions for operating a motor

^eh^^^ while under the influence of alcohol COW3^ in violation of TC 0. 333a 0.1-4^(^)

(A)2 falYum to maintain ^^^^^^ control in vioMon of T CO. 333. 08R and wulerage

possession or comumption in violation of R. C 4301.69(E): This appeal followso

S
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ARGUMENT

First ^^^^itio,^ ^^^^^

^^.2937d0^
^^urt a,^^^^ ^^ ^^^^ Of guilty and no contest in ^^^^^^^^^^^ cases.

A pift to a mi^^^^^^ ^ffeum of ^^^ colgtor or ^or& of simgw ^mport s.^^
^DUStitat^ aim admWian of the truth of the fm1^ aepd in the ^^mplaint md &at the ^^^ olr
ma°^ ^^y m.^^ a finding of ^^ or not 9 fmm the expimation of the eix^^stanen
Of the Offtnsc If the ^^^nse to which the ^^^^ed is entering a plea of ane contest^ is a minor
m.^^^mamor, the judge Or ^sgbtmte is not nguired to call for an ^pbnation of the
^ ea of the ^ ^ e, and the j ^ or ma te any bue a ffadift on the f^^ ancVd
IR t^ ^^pbint, If a findin -of ° ^ madle, the judge or m ° tr^^ ^hau ^pgw the waten^
or amtinne the eme for amt^^ nccordin*. A plea of ^o cOutest" or words of similar import
shall not be const^ as m admission of any fact at inut in the cri ' ^srge an any
st^^seqUent e" or criminal action or p ^g-

Whon a defendant pleads no contest to a inisdemeax^ ^ ^, the . ^ by

which the State MUSt PrIDVe his guilt changes ^mma^^ly. The State, rather than having

the b^^^ ^f Pirova:^^ guiltkeyond a reasonable doubt now must only recite intDt^^

record the ccp1 oa^ of^^^^^^ (cited in 2937 07)r that support a guilty finding

for each misdemeanor chwgeY For a minor misdemeanor ^hwge$ with a plea of no

^^^ the t^^ ^^ is not required to ca^^IfOr an ^^^anat^^n,,ftlwlYr^^^^^^ of

the off^^ as ^oW in, 2937.07# and the judge of the ^W cowt may ^^ ^ftn^^^^ ^,

lhe,^^^^ alleged in the complaint as stated in Section 2937 07.

When acceo^^ pleas of no contest from a defendant with ^"ct to . ^ ^mea,r^^

charges, a tdal court judge cx ^ make afinding ofguilty or not guilo^fivm the

explanation of the ^ircw^a^tances of the o^"e,e°' per Section 2937 07 "!^eTri^ ^^^ ^^

this ^ did accept Appe^ant's no contest pi^w and did ^d him guilty of these

misdemeanor charges as indicated by the written record of^^ case that was available to

the Appellate Court following ,^ppellant^s appeW in this case. .^ order f^^ the Trial

6
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Court to find Ap^^^t guilty ^^^^ ^^^^^ ^ es x there had to be an

explanation of circumstances fbr each ^^^^^^^ charge to support a :^ding of^^^

to each corresponding misdemeanor charge. No explanation of circumstances was

required for the Trial Court to make a finding of guilty to Appel1mWs Failure to

.^aintain .^^^^^^^e Control ^ ^ ^ 333. 08g which was a minor misdemeanor and the

only cbm,4e that ^as, ns^^ a misdemeanor. This finding of guilty was also in the wriu^^

record of the Trial Court and it was available to the Appellate Court following

Appe11auf ^ appeal. It should be noted ^t whatever explanation of circumstances ^md

into the record by the State regarding all these off^s and any colloquy between ^

parties present at Ag^^^^^^ wntmee h ° ^ was not m the wn^ record that was

supp1^^d to the Appellate Court fofl^wing ,^^^flantgs appeal and the Appellate Court

had no other record of Appe^anf^ ^^ce heating,

`Z'he Ohio Supreme ^^^ stated in their opinion regwdin^ Cuyahoga Falls v.

Bowers (1984), 9 Ohio St. 3d 148, "We find the Sp ° ^^^ coure^ ^^^^ to be

^ ^^^ and hereby adopt its conclusion that R9 C.293 7.07 confers a su bstantive right

"fhere^'€^r^^ a no contest plea may not be the basis for a fiM^^ of guilty without an

wcal.^^^on of e:^umstancesa ¢4 The underAmding of R°C2937 with ^pwt to

AppellaOs pleas in this case at hand emphasizes the importance of the record of

^^llanf^ sentence hearing. Whatever the ^^^^ explanations of circumstances were

for .^^^^lant's misdemeanors that he plead no contest to at his ^^ce hearing ^n

11/02°20 10$ those explanations would be absolutely essential for the Appellate Court to

^



^ ^^

^^^e knowledge of in order to ^°x^. Appelimes rem^g convieflonse

There are numerous cases in Ohio8s Appellate Courts where convictions have been

^^mtumed and reversed because trial courts have impowd sentences without the proof

of creditable explanations of ci^^^^^^ that suppo-it findings of guilty following

defendants" n^ contest pleas. In Cuyahoga Falls v. Bowers (1984), 9 Ohio St. 3d 148'k

the Ohio Supreme Court reversed the jud t of. the appeflate coures decision and

remanded the cause to the trial court for fieh^ proceedings consistent with their

opinion due to no explanation of circumstances being given follow'mg a no contest plea.

In State ^ ^^ewapt Mon"mery A ppa Nory '9971^004^^io-3 103, the 2nd ^i stxict

Appeals Court stated, ""Under .^C 293 7.^^^ when a r^^^^^^^^ plea is accepted in a

misdemeanor ^, the explanation of ^^^^^^ serves as the evidence upon which

the iflal court is to b^ its finding of guilty or not gui1#^ Here, that evidence was

insufficient to support a conviction. When a conviction is reversed for insufficiency of

the evidence, jeopardy has ^wled, and a remand for a new Mmmination of guilt or

innocence is barred by double,^^pardy, .^ur^ v United5^ates (1978), 437 US 1,98

S Ct 2141„57 LEd,2d le Thus, Stewart is entitled to the reversal ofh^^ ^^^^ctir^n., and

to be di^chargeda"

State v Keplinger (Nov 23, 1998), Greene App. No.98-^..4M24F State v .^ordenwa^t

(June 21,2010) Wajme App.Noo 09-^".^-002.1^ State v ^ersp A&Wan App. Nos. ..^ 02-65,

9-2- 66 2003#Ohio- 2936X State v. Hoskinsp 121* Dist No. CA98M07-143, 1999 WI, 527796

at *,^(June 14, 1999), State Y. ^^kniine, 1-4 Dist.N^^ ^ 070388q ,^^^ ^hio- 1842, at 9,

S
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a^^Sta^^ ^ ^^^^^ ^^em^^^^^p No. 2002-02-12, 2002` Ohiaa-3630, 2002 WL I495341

all ^ appealed cases involving no contest ^^em where the ^^imatia^ ^^^^cumstances

was either non existent or lacked enough evidence and the convictions were reversed as

a result

Appellant apologizes tO the ^^^ fOr PcrhaPs ^^erindul^ in caws where the

State errored in the explanation of ^^^^^^ as they relate to no wnte^ pleas. What

Appellant wants to emphasize to the Court in relation to his case is ^t the State's

explanation of circumstances as they relate to the misdemeanor convi^ons in his case

might have been greafly siTected since he prevailed in Preven " the State use of the

tainted. BAC eriden^. These ^^^lwmtions of e.^^^^^es along with the mcord of

colloquy between those parties in attendance at his sentence hearinga must be ^own by

the Appellate ^owt in order for them to affkm Appellanfs min,^ convictions in this

case. As dem€snstrated in the aforementioned cases involving no contest plea

^^^^^^^^^ the knowledge of then e:^lanat€ons of ^^^^^^ is paramount in

determining guilt from innmmceq As the case at hand now stand^^ since the AppelWe

Court has affirmed a! of AppeffmiCs z^^^^ ^^^iefions, this will prevent the Trial

^owt from reevaluating` tus ^^ ^^^t mfc^^on of record.

Second Proposition of lA^

Appellate R 9 The record oa appeal
(B)(1) It is the obligation of the appellant to ensure that the proc eedings the
^^^Hant considers nec ry for inclusion in the record^ however those
proceedings were recorded, are ^nscr°i^^ in a f^^ that meeft the specifications
of A^^^ ^ 9^^(6)m

q
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Appe^ant filed the brief of his appeal with the AppeRate Court on 02^14/2011 and

stated two ^^^^^^^ of erron ^ ^^^^^^ to suppress BAC evidence and ^^^^^^n

questioning prs^ba^^^ cause of affest° Appellee filed the Stateg^ corresponding brief on

OY25/2011 and also argued only these two specific issues. The trans^^ ^fthe motion

to suppress h^a-rin^ along with most of the Trial Court records had previously been

received by the Ap^^^^ Court on 01/5I2011 and 1.2/1 0110a `^eTrialCotrt

documentation of.^^^^lwWs convi^ons and sentences was M^^ supplied to the

Appellate Court by 06/17/2011. No record of.Appel1anf^ ^entm^e he ° was needed

other ^ what was provided to ^ Appellate ^ourt The records tramfmed did

^^^^^ ^^^^anfs no contest pleas and the corresponding guilty findings and sentences

t^ the Tri^ Court gave for each corresponding con^^^ona The State did not request or

md^cate ^^ a ^^^ of the coUr^^^ between ^ parhes p^.^ at Appe^lanfs

sentence hearing ^ould accompany ^^ file and the Apppellate Court did not order

such. It was not needed for these two aforementioned ^^ motions that had been

denied by the Trial Court and were now being appealed to the Appellate Court.

Third Proposition of Law

An ^ppe,^^^ court cannot affn-m a r^^^^^^^^ ^nvi R ^ that is a ranit of a no
contest plea without ^^^^ record of wh ether the trial ^^^ and the prosecutor in
that case ^^^^^ with the req ° r,^^nts of R.C. 2937.07 as at applies to
^^^^^^^^^ and minor misdemeanor ^es.

In State v. Render (1975), 43 Ohio St. 2d 17^ 330 N.En2d ^".^, the Ohio Supreme

^^ concluded their opinion in this case by stating, ^^In the absmce of any record of

proceedings in the trial ^^^ upon which to predicate r^^^rsal in the Court of Appeals,

! ^
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the judgment of the ^ouft of ^ ^ ^, in so doing, must be reversedF" In this caw at

hand, the Appellate Court affirmed judgments of^^ ^^^ Court in the absence ®.^^^

record ^UPP^^^ such judgments in addition to these ^^^s of judgnient having not

been appeWed to ta.^ by Appel1ant,

In Cl^^land Electx lIlwn= Cov v. Pubo Util Comm. (1996), 76 Ohio St. 3d ,163,

666 ME. 2d 13 728 the Ohio Supreme Court states in the fifth pangaph of their opinion,

"A legion of ^^ establish that the commission abuses its discretion if it r^^^ an

^pun^^ on an issue without record suppoirt,4g, when refemne^^ ^ag Publir, Utilities

Commission d^^^ons6 So, like these decisions ref^^ced by the Ohio Supreme Court,

the Appellate Court, in this ^^ at hand, has abused their disomteon by rendering an

opinion ^^^^^ming Ap^^lantg^ non appealed convictions without record support.

Without a record of ^upp ° evidence for a decision, a reviewing court cannot

^^^^^y affinn or disaffinn that decision. The App^efl^^ Court in this case gave no

emideratian to the r^^ of R.^^ ^937a07 when they ^'.^m^ Appellanfs remaining

^on^ictions4 ^^ is no record of any colloquy between the T^ ^^^ the State,

Appellant, or his attorney that the Appellate Court had before them that could justify

them aff ` ^ ^^^llmW^ two ^^^em^^r and one ^or misdemeanor convictions.

As stated in R,C 293 Z 07, thejudge or ma,^str€^^e m^ base afinding on ^^efacts

alleged in the complaint with ^^^ to a minor misd^meanr^ But, ^^ was no record

before the Appellate ^^ in ^^ case, that the ^^^ Court did this. There was no

record ^^^^^^ the Trial Court based its decision on con^^^ this niinor mi^emeanor.
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.^ ^ 293ZO7, in referencing a misdemeanor conviction states, the judge or ^giwa^^

may make afin&ng of^^ity or not gwity^°r^^ the ^^^^^^wn of the circumstancev of

the offense The Appellate ^owt had no record before them of any explanation of

^^^^^^^^^ regarding App^ll^^^ two misdemeanor convictions. The Appellate Court

has^. no record fmm which to ^ ^etr affdming Appellant4^ remaining three

convieaons in ^^s owex .

CONCLUSION

Th^ ^ppp-1^^te Co^l ewws^t atrum .^^^^^^^^^ ^^^^^ convictions in this case

without having a record of what war, said at APPel1anfs sentence hearing with msp^^ to

thew convictions.

The Appellate ^^^, in deciding the ^^^e's of appeal in ^^ ^ and finther

affmni€^^ the ^^^^^ ^^^ convictions, has refused to ^^^^^ any possibility

that the tainted BAC evidence in Appellants ewe might have had any effect on

AppellmWs other thx^ no ^^^ ^^^^ichonsd When they ^ffinned .A^^^lanf^

^^^^^^^^ ^^ convictions ^^ this case, ^^^^^ a supporting record, they abused their

discretion and stripped Appellant of any chance he now mfght have had of proving his

im^en^^ of these charges. They denied him his right ^f "^qual ,^^^ction of laws " aand

they denied him his right of 4®dueprocess of^^ ^^ each of which are afforded all

Americans by the .^ourt^^th Amendment o, f the UniW S^^ ^onsti#ution

Appellant respectfully requests and prays that the Ohio Supreme Court accepts

^ ^^



jurisdiction over this matter and agrees with Appellant that the supplemented judgment

of the Appellate Cowt to affmn A^^^^^ rem .̂ ng ftm ^^^^^^^^^ should be

vacated and the causeshr^^^^ be remanded to the TrW Court for fi^^ proceedings

consistent with "due process ^^law p . Fourteenth Amendment of the United States

Constitution. Appellant believes this would be good for the public and ^t geneml

interest and would afford Appell^^ ^^^^^^^^^^^ of^he law p o Fo nth

Amen&nent o,^^he United ,^tat^s C^mdtutions

R^^^^^^^^ submitted,

^ 'Y ^,

t^ NT/APPELLANT PR^^^^

^^^^^^^ ^^ ^ERVICE

I hereby certify that a copy of this notice of appeal was sent to Megan Raber, City
of T^^^madg^ Law Director and Prosecutor in this case at City of Tallmdge, 46 North
Avenue, T^^^madge$ Ohio 44278 via regular US Mail on November ^ at, 2012.

;cf:L>
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Def^^^t-Appel1^

ON APPEAL FROM THE
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OF ^^^^^^ 9TH
^PF-LL^ ^^^^^^

COURT OF APPEALS
CASE NOb 25706
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Director of Law
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46 North Avenue
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330^633-0859
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COUNSEL FOR "^'.^.^LEE, STATE OF OHIO



^^^^^^^T ZA ^ L. ^^^^^^ MOTION FOR
RECONSIDERATION

For reasons ftted in the following me^^dum in support ofAppe1lanfs motion

for ^^^^^der^^^^, Appellant, Zwhary L. ^^ ^^^ectfW^^ requests that this Cc^^

reconsider its ^^^rumy 20, 2013 decision to decline jurisdiction ofAp^^^lanf^ appeal

pursuant to SS. Ct, R. 7a08(B)(4)o Appellant will bring to the attention of this Couft

additional can law that supports Appe^^^^ original contention that ifie Appellate Court

abused their discmri^^ by adffitir^^^y ruling on A^^^^^s nonm^ ed no contest

convictions ^ this case without knowing the eff^t ffiat the $£iIle,^ar BAC ovidence had

on Appellazi^.es non.^appealed no contest ^^^^^ons, He will also bring to the ^ourf^

attention relevant statements made by the Trial Court in their decision fr^^ purpose of

oom^^^^ ^^m to previously referenced ^tem^^^ made by the Appellate Court in

their decision. Appellant will present additional caw law ^t supports his previously

sw^ ^ ns and expectations that Appellant and his ^ttomey had for his appea10

Appellant ^^ also provide to the Court additicea^ deW1 of the chronological events and

an explanation of ^^ events as they evolved ^Appel^^^ case. (Appe1la^t. will have

some repetition of events but only ^^ the reason of showing ^^^^^^^^^^ order ^^^^

additional events that he wants the Court to also consider with ^^^^ to his appealq)

The two written issaes of ^ppe1 will be ^^ from the Appellate Cowkgs decision

so that the Court can make easy reference to them. Appellant prays that ^^s aMtionai

i^^^^^on wilt help the ^^urt have a ^ftr understanding as towhy A^^^^ believes

the Appellate Co^ abused their discretion by additionally affirming Appellanf^ ^on-
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appealed no contest convictions without having knowledge of what effect the "'Il^^^^l"

BAC evidence might have had on these convictions and in Wm on Appellant's US

^^^fitutional Yightsh

((Plow note Appeflant I^ replaced ^^ ^w of the term ^^^^^^^ with the ^^^^^y used imm of
now ^ ^^ this ^^^^^^ ^^ mistake ofAp^^llmt initially using the wrong fain,
¢4wm$"pealed", in his appeal))

^ ^ ^^ ^ ^ ^ DOM IN "PO RT 0311F ^ ^ ^ ^^ FOR RECONSLDE . ^ .^ON

AppeII^^^^ ^^^^y filed Appellant's appeal on November 29, 2010 in the 9th

Distict ^^^ ofApN^^^ ^^^^^ two issues of evidence. App^^^^^^^ ^ttomey did

not file any appeals ^^nceniang ,A^^^lant^ convictions since they ^^ supported by

, evidence that the Trial Court had ruled legal for use by the State. ^^^^^^ant^ ^^omey

presented his appods regarding these issues of evidme^ to the Appellate ^owt in the

following manner.

ASSK,'NMENT OF EftROR ONE:
APPELLANT°^ MCMON TO SUPPRFM THE RESULTS OF a^ BLOODd,^CO^OLTE^ SHOULD HAVE

^^EN SUSTAINE1^ ^ECAC3SE THE STATE FAILED TO PROVE THAT APPLELLANTfS WA)OD WAS DRAWN
^T TESTED IN ACC^^^NCE WITH THE REQxl ENTS AS SET FORTH IN 71'HE OHEO .^DK CODF,
3701^^^^) AND (P)

ASSIGNMEN°I' OF ERROR NUMBER TWOs
THE ARREg3°I^^ ^MCER ^ID NOT HAVE PR BLE CAUSE TO STi`^E APPELLANT FOR

0" A^^^L STAT NU AND ^^^CAL EVIDENCE SEIZED °^^REATrER AM INAD$^^SSABLY.

Ap^^lanf^ appeal of the two issues of evidence had originated from pretrial
vz

su^5^ssios^ motions that ^.^^.ll^^#s a^^s.^ey filed with ^.^ "'^.^. Court on °r^^^^ 1 0> An

evidence suppression he " was then held on 8/3,^0 10 before the Trial Court. Ibis

evidence hearing was of course recorded and a typed 100 page ^^ript o^^^s hearing

was prepared for the Tr%^^ Court and all pa-rtaes involved shortly thereafter. The Trial

2
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^^^ ^en, on 9/29/20 1 ^^ issued a written order that denied App^^^^^^^ motions to

suppress and hence declared the B,^^ ^^ evidence legal for the State to use in their

pro.^cutio^ of App^^lant^s allep^ cri^e&

Appellant through the advice of.^^s attomey knew that he could not prevail in a

trial and. vindicate ^ims^^^of then alleged crimes if the State had use of this11legal"

BAC test evidence for trid4•. ^^ ^^^ stated in Deflimce v. Kreft (1991), 60 ^^^o &

M572XEM32, "A ^^trial challenge to a b^^^^zer ^estP ifgmted,d^^^oygth^

^^^^^^ ^^ under R.C. 4511w19(A)(3), and the state is permitted to appeal pu-r^uant to

^LCq 2945a67 and ^^nL R. 12{4 Simi^^^, the d^^^ to a charge -under

&C4511e19(A)(3) is ^estwy^ ^^ the breathalyzer test result is declared valid afkr

a pretrial chglengeY ^^^^^ defendant pleads no contest after such a .rWing, judicial

economy wi1l be served by an appeal of the pi^^ issue rather Om forcing the

defendant ^ugh a futile trial4 The defendant mu^t, of course$ enter a plea of no contest

and a j^ at ^^ be rendered or then would be no final appeal sHe ^rder." The

situation in Appellants case is ahnost identical to KrM(1991) with respect to the StaWs,

p^^^^ use of '"'illegal" ^^dencew In App^^lant¢^ case the "^^^^^^ evidence is the

BAC test evidence and in .^iz(1991)^ ^^ ^^^^^egar' evidence was that which was
3y

obW^ improperly fmm a bmathalyzw test^

App^^^^^^ ^^^mey then entered into plea negotiations with the State. Appellar^^^s.

attorney told AppeR^^ that the State ^^Wd not agree to dismiss any of the alleged

offenses that Appellant had been charged with. App^^^^^^^ ^ttomey told Appellant he

^
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^idne,^^^^^ that if Appellant agr^^ to plead no contest to all th.^ charges against him

then he would be permitted to appeal the two evidence issues to the ^^^nate Court and

if he ^^^^^^^ in his appeal of the "gIlle,^^l"' BA C evadence., then he would be able to

rescind his plea to the OM City of Talimadge seedon 333401^IA and the BAC: City

of Talir,^^^e smfion 333°0 IA1^ charges a-ad proceed ^^^ trial on the OVI charge.

A^^^lant¢^ ^^^^^ told ^ffiat the Trial ^^^ was knowledgeable of this plea

^^^^tiafion9 Appellant agreed to this and then changed his pleas from not guilty to all

the ^hages against him to that ^^^o conamt to ^ ^^^ against him for the ^^^

reason of bringing about a final judgment to his ^ so that his attorney could then

appeal ^,.^ ^^^^^^en of evidence ^^^s to the Appellate CourtY Appe1^mt knows first

hand that his attmney made it clear to the Trial Court judge of the rwson for his

changing his pleas from not guilty to the charges against him to that of no contest. On

11^2/20 10 the Trial Court accepted A^^^lads change of ^^^ from not guilty to no

contest and sentenced Appellant on all the ch&Zw ^^^^ him and held the

corresponding sentences in ^^^^^^ ^fl the outcome of this appeal that A,^^^^^^^^s

atta^^^ was to file with the Appellate CourL

The Appellate Court stated in the ^^^ pamgraph of their 9/19/2012 decision with

respect to AppeIlanCs appeal, ^^^ such, the tr€al court ormd in denying ^& Ragle9^

^^^^ to ^^^ the admissibility ^^^^ blood ^^g resWts." Convemtyg the Trial

Court had smted previously on 9^29^2010 in the ^^ ^ures order perWning to

Appe11ane^ motion to suppress hearin& "The Court finds that them was substantial

y
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compliance with the OAC sWndardso ^urthera the Defendant did not establish any

pTejudice by not strictly complying with the OACx21

Appellant ^^^ the ^^^ to look at ^^^^ the Appellate Court overlooked or

did not pay attention to how this difference of opinion might have ^ded ^^^ 'Iffi^

^^^^s actions with r^^mt to Ap^^^ant^ convictions and how the Trial Court nflight

look at their own ^^^ions npwa Given ^^^ huge wntmt in opinion ^^^^ same ^^^^^e

and given the obvious ^^^ in^^^^ that the ^illegal" B,^^ evidence might have had

in the Tria^ ^^^^ ^^^^ion. to find Appellant guilty of the OVI.° City of ^^^^^adge

section 333a01A1.^ charge, and how this ^^^ evidence nligh^ have ^uenced RjUrY,

Appellant would like tM^ Court to look at whether the Appellate Court should have

aTmned .^^^^^^ conviction of this crime given ^^ ^ircumsftnees. The Appellate

^oujt„ in the relevant ^^^ph 33 of their decision, gave absolutely no reason or

^^imatim ^^ ^ why they did thisa Appellant wants the Court to look at whether the

Appellate Coud &^ ^ ^^^e that noww^.^^ the '^^ial Cs^^ having ^^^^ e, that

this BAC test evidence is not legal for use in A,^^^lanf^ prosecution, that the Trial

^^^ ^^^ might want tD convict Appellant of ^^^e crimes based on his no contest plea

aand these circmswnces^ ^^^^t also asks the ^^wt to look at whether the Appe^^^

Court did also only assume that the Trial Court would now ^ want to ^^^^ Appellant

to mwind his no contest plea to the OVI.• ^^ of T^imad^e seWon 333a01,^IA charge,

not to mention the BAC: City ofTallm^^^ ^^^ 33101AI^ ^ e and ^dditionAlI^

now not want to allow Appellant to proceed to tdg on the OVIe City of Ta11mad,^e

Z^-
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section 333.01A^^ charge.

Given the kn^^^^p dmt &e '^ .̀^^^ ^oud had m-prdi^^ ^^^ ^^sues and ^o

additional knowledge that the Trial Court now has mp^g these issues, Appellant

wants the Court to look at whether the Appellate Court could have ^ossi'bly interfered

in the Trial ^^s possible desired finther decisions reg"ng what effects this "^^^^ga^^^

BAC test evid^^^^ issue might now have on ^usfima The '^fia^ ^^ ^'s the tripma^^ fad in

Appel1^^^s came Whatever decision the Trial Court now might have had to make

regarding Appellanfs prior convictions that m, ulted ^^ no contest ^leas, Appellant

would like the ^outt to look at whether the Trial Court would now ^^^ ^^^^or

knowledge to have made whaftver decisions wem n^^^^ for ^ sake of^ustzm9

Appellant begs the Court to look at whether the Trial `ouxt alone could now have best

decided if they should affirm c€nvictions, dismiss ^onvi^^^^^ or ^vm allow Appellant

to rescind his prior no contest pleas to these charges and proceed to triala

This ^owt sWied in Stet^^ v. City Bank (1853)s 2 Ohio St. 167,17d-7$y `^^^

where disputed facts are to be found on evidence of no deteff^^^ value, dwnden^

entirely upon the cmd^t to be given to witn^^^^s and the ^^^^c force o:^^^

^^^^^stances swom ta^, and illegal evidence bw been admitted, it is impossible for a
J b

reviewing couM in most ^^ to say what might or ^^^^^ have been the ^su^^, if such

jUegd evidence had not been ^^^^ved;- and in such cases ffic judgment wi^ be reversed

on ^^^^ of the error in receiving the illegal ^vidence."

Appellant would like the Court to Oso consider whether t,^e Appellate Court,

6
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being the ",^^iewing coun x", St^^^^ v, City Bank (1853) in App^^lanVs ewes on.^

^sunl€^d they knew %t the t^^ o^'^:ppeli^.t#s wn^ctio^. of the O^ Ci^ q,f T^^^^adge

section 333o0 1 Al A ^^^^ wbat weight the Trial Co^.^.^ gave this .^^^ test

evidence in d^iding if Appellant was guilty ^^^^^ alleged ^imey Appellant also asks

the ^^^^ respect to this ^ourC^ ^^^^ referenced case, to ^^^ at whether at the

time of App^^^^^s convic,^^ the Appellate Coud only ^^ed What axmight or

shouId have been t^^ ^^^^^t if^^^h evid^^^ had not been ^^etvedY ^^^^^^ RCi o

Bank (1853), when ref^^^ to the effect of this ¢d^llegal " BAC test evidence on

App^^lanf^ case.

Appellant requests and p^^^ that the Court ^^ refocus on the bigger ^^^^

while reconsidering Appel1^^s appeal forjudsdict^ona Appellant gave up his right to

trig in order to appeal the "Qil^^gal" BA^ test evidencer He gave up his right to have

^^^^^^^ called on his behalf and to ^^^^ himself in his ^fenseF He succeeded in

proving to the Trial Court ^^ the State should not be able to use iM^ ^WeggV' evidence

agairmt him. But, now he is stripped of his Constitutional ^^^ to proce-ed to t°W

without this "ille,^^^^ evidence being ^^ed against h^ ^s appeal of ffiis s^^^^egar^

evidence has now ^^^ his conviction of the a^^^ ^^^^ that he wanted to defend

himself ^ainsL Ap^^lanf^ om makes possible that anyone cherpd with aime^ based

on s^illegar^ evidence can be ^sureA€^ convicted if they must appeal the use of such

"Ille,^^ evidence to a hi^^ ^utta App^Uant is usieful to the Ohio Supreme Court for

allowing him to submit to them this motion for reconsideration ofjudginent and requests

^
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and ^^s that they will reconsider their prior decision and accept .^^^^^la^^s appeal for

juri 'ction.

^^sp^^^^^^ submitted,

^
^^ ^^

^^^ 4Ni ^.^.^^^^^^ ^'N' ^^^ ^^^

^^^^^^^^ OF ^ERVICE

I he^^^ certify that a copy of ^^^ Motion for Reco.^^^^^^^^ ^^ sent to ^cgen
Raber, City ^^^^^^^ Law ^^^^^ and ^^^^tor in this case at the City of
T^^^^adg^^ 46 ^orffi Avenueg ThI1madge, Ohio ^^^^ via ^^lar"US Mail on March
^^^ 2013b

le Zdz"-
A L. le, ^fen&^ell^t P^^^

4;
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Appellant presents two (2) issues fssr review all of which support his contention that the

Motion to Suppress should have been sustained.

1. Did the City ofTailmad^e fail to sustain i^^ burden to demonstrate substantial
compliance with the mandates Gf Ohio Ar^^. Code 3701w53-05(c)> (E) and (F) because of
multiple errors in the draw and testing of his blood for alcohol content?

2. Did the airresaa^g officer have probable cause for the arrest of Appellant?

V.

--------------------
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MOORE, Paesading 3udge"

(11) Defendant-Appeliant1 Zachary L. Raglex appeals from the November 2, 2010

sentencing ord.u and the September 29, 2010 ord.eT of the ^^w Municipal Court denying his

motion to suppress. For the following reasons, we affirm in pm% and reverse in pan.

1.

^^^^ In May of 2010, Mr. Raglc was involved in a onemcar accident in the City of

Talhnadged As a result of the accident, he was charged wiffi one count of c^pemtang a motor

vehicle while under the influence of alcohol C`OVr') in violation of Tailmadge Codified

Ordimmce (64T'.C.O,$) 33101(a)(1)(A)g one count of failure to maintam reasonable control in

violation of T,C.O. 333.08; one count of operating a vehicle with a pmMbited blood alcohol

concentration ("BAC.") in violation of 'I'"C.0. 333.01(a)(1)(C); and undmg^ possession or

consumption in violation of R.C. 4301 ,69(E). Mr. ^^e pleaded not guilty to di charges.
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M^^ He then filed a motion to ^^^^mss and/or dismiss alleging that (1) the aff^sting

officer lacked probable cause to affest him for OVI, (2) the injuries he sustained in the accident

rendered him unable to consent to a blood draw, and (3) the blood draw was not done in

compliance with the Ohio Administrative Code ^4OAC'") and the applicable Ohio ^^nent of

Health Regulations. The trial court held a ^^wing on the motion and, an denying it, found that (1)

there was probable cause to arrest Mr,R^^e for OVI, (2) he voluntarily consented to the blood

dmwY and thcze was no Fourth Amendment violation, and (3) the State substantially complied

with OAC 3701n53m05, and Mr. ftgle failed to dem+^nstmte any prejudice.

^^Q Mr. Ragle changed his plea to"6ra^ contest"} and the trial ^urt found him guilty of

all charges. n.e ta^ court ^entenm€1 him to 180 days in jail, with 174 days suspended upon the

conditions that he complete a driver intervention progmm.x serve three days in jail, and obey all

laws for one year.

1115^ On November 29, 20l.0s Mr. Ragi.e appealed raising two assignments of en-or for

our consideration. In his fint assigmuent of error, he argued that tho trial court envd in denying

his motion to suppress because the SWe failed to prove that his b1ood. was drawn and tested in

accordance with the requirements W forth in OAC 3701A53a05(C)s (E) and (k). In his second

assignment of error, Mr. Ragle argued that ^^ was no probable cause to anest him for 0V.1.

(116) On November 16, 2011^ a majority of this Court issued a decision and js^^^

entry €^^erruHng Mr. Ra,glegs second ^^igmnerat of error baw€1 upon ou^ ^eterminati€^n that

probable cause ez^^^ to arrest him for OVI, and rendering his first assignment of error moot

because the BAC count was cl.iminWe€^ by merger with the OV1 count.

(4F1) Mr. Ragle filed an application for reconsidmtiora a:tl.^^^ that we erred in (1)

vacating l^^ sentence on the BAC ^ouiit because the State was required to elect the count on
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which to move forware^^ and (2) we ermd in concluding that any 1^egulasi.ty with the blood €1raw

is harmless. On February 3, 2012, we granted Mr. Ragle' s application for reconsideration,

reinstated the appe4 and vacated our iNovember 16e 2011 d-ecaslon and ,^ouma1 ^ntry<

('^^) We now address :& Ragle's two ass1gmnents of error on the merits.

li.

A^^^GNMN'I' ^^ ERROR I

[MR. RAGLE'^^ MOTION TO SUPPRESS 'I`I-1E RESULTS OF A BLOOD
ALCOHOL TEST SHOULD HAV' BEEN SUSTAINED BECAUSE THE
[STATE] FAILED TO PROVE THAT r.lll^^ BLOOD WAS DRAWN AND
TESTED ^ ACCORDANCE WITH THE 1^QLTTREMEN`l`S AS SET FOR'1I-1
IN [OACI 3701-53-05(C), (E) AND (f).

(^^) "A.ri alzNllat^ court's review of a trial caauat's rilang on a motion to suppress

presents a mixed question of law and fact.g" (Citation omitted.) State v. Campbell, 9th D1st. No,

^^CA0032-M3 2005-Ohio-4361, 6. "The trial coud acts as the trier of fact during a

suppression hearing, mad is therefore best equipped to evaluate the credibility of witnesses and

resolve ^^estiogis of fac1," (Citation omitted.) Id. 'IE^ Court wi1l accept the facWal findings of

the trial court if they are supported by some competcm credible evidence, See State v. Balog,

9th Distry No. 08CA0tltl1-Mg 2008AOh1o-42922 1 7, citing State v. Searls, 118 Ohio App.3d 739,

741 (5th Dist. 1997). "gi-^ow^ver, the application of the law to those facts will be reviewed de

novoY' Balog at 17.

jj[10} In his first awignment of ermr, Mr. Ragle argues, that the State failed to prove that

his blood was drawn and tested in accordance with regalafio^^ set forth, in OAC 3701-53-05(Qs

(F) and (F)3 and thmforez the results of the blood test should be suppressed.

t'Ill} "The General Assembly ^stablistwd the ^^shold criteria for the admissibility of

alccaholmtest rega1ls in prosecutions for driving under the influence and chivi^^ with a prohibited

---------------
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t^SIGNMN ^ OF ERROR 11

THE ARRESTING OFFICER DU) NOT HAVE PROBABLE CAUSE TO
ARREST W. RAGL^] FOR OVI AND AL1_. STAI'^MEN'1'S AND
.1rV1^^NTCE SEIZED THEREAFTER ARE INADM1SS113LE.

(jf25) In his second assg^ent of error, -Mr. Ragle argues that Officer Eichler did not

have probable camse to arrest him for OVI> We disagree.

(126) "In. dctem.ina^g whether the police had probable cause to arrest an individual for

(OVIJ, we consider whether, at the moment of anest7 the police had sufficient lnformatao^,

derived from a reasonably trustworthy source of facts and circumstances, sufficient to cause a

prudent person to believe tlxat the suspect was driving under the influence."z City €a'TaIY^^^^^ v.

Barker, 9th Dist. No. 24414, 2009-Ohao-13349 1120 quoting State v. Homan, 89 Ohio Ste3d 421,

427 (20€10)^ superceded by R.C. 4511,19(1))(4)(b) on other grounds ai recognized by State v.

Schmitt, 101 Ohio Sta3d 79, 2004aOliio-37. Additionally, 'fe]ven without positive results on

fie1d sobfiety testlng, the totality of the facts md circumstances rnay support probable cause to

arrest for a violation of Section 4511,1 ^(A) of the Ohio Revised Code.y' State r. Walters, 9th

Dist. No. .11CA0039-M, 2012-Ohlo-2429, Ti 10. "The amount of evidence ^^^sary for

probable cause ^^pect a crime is being committed is less evidence than would be necessary to

support a conviction of that crime at trgal." Id:, quoting Slate v. .Iv.1cGinty, 9th. Dlst.o No.

08CA13039mM, 20139nOhiom9945 jj 11. "It is €^^^^ssmy to show merely that a probability of

criminal activity exists, not proof ^yoncl a rmoreable doubt8 or even proof by a preponderance

of evidence that a crime is occurfing.$s. Walters at 10, quoting McGinty at I 11 e

11127} In Akron v. Xormanx 9th Dist. No. 22743, 2006-Olaaor769, T1, 1'r" we stated that

R.C. 451101.9(AX1)(a), "does not necessitate any finding of a cerWra blood alcohol content to

support a conviction, but rather orily requires evidence that a defendant was operating a motor
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1133} In ^^^ning W Ragle3s first assigninent of error, and overruling his second

assipmen^ ^^errss^,, we vacate Mr. Ragle's conviction for ^^^^^^^ a vehicle wllh a prohibited

blood alcola.ol. ^on^entmtion CBA.C") in violation of T.C.O. 3:'93.01(a)(X)^C)s and affirm h.l.^.

convictions for operating a motor vehicle wMle ander the- influence of alcohol ("OVI") in

violation of T'Z.Oe 333e0i(i)(l)(A)s failure to maintain reasonable control in violation ssfToCD.

33108, and underage possession or consumption in violation o# R.C, 4301,69(E). Because we

vacate W. Ragle's BAC conviction, the issue of merger is moot. We remand to the trial court for

finther proceedings consistent with this decisioai.

Ju^^^^it aflamed in part,
reversed in part,

and cause remaradede

There were reasonable ^ounsi^ for this appeal.

We order that a special mandaW issue otit of this Cow^ directing the Coult of Common

Pleas, County of Summit, State of Ohio, to carry this judgment into ^^^cu-Uon, A certified copy

of this joumal entry shall constitute the mandate, pursuant to App,R. 27,

huraaately upon the fdi^^ hereof, th€s document shall constitute the jssumal entry of

judgment, and it sha.l be file sk^Ped by the Cl^rk- of the Court s^f .Appeals at which time the,

period for review shall begin to nm, AppR. 22(C). The Clerl^ of the Court of Appeals is

^structed to mail a not€oe of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App,R. 30.
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Costs taxed equally to both pwies.

CARLA MOORE
FOR `1`11E COURT

CARR, 1.
CONCILRS.

D1CKINSON , J'I.
^^NCURR&NG lN MQ^^^NT ONLY.

fl%34) I agree that Officer ^ermas Eichler had probable cause to arrest Mr. Ragle for

operating a vehicle under the itffi^nce of alcohol. Mr. Ragle was the sole ^^^pant of a tna^k

that was involved in a onepvehi^^e cras1, his breath smelled strongly of alcoholic beverages, and

there was a case of beer in the front area rs1`the truck with him, with some ofth^ cans missang.

(IJ351 1 also ^^ that ^s Court mun vacate l^, Rag1e' ^ conviction for o1aeTAing a

vehicle with a prohibited blood alcohol concentration because the cow could not ^entenm him

for that crime and for operating a vehicle under the influence of alcoho1. As the lead opinion has

notcd, Officer E€chlor efted Mr. ^^c for operating a vehicle "under the 1^^^^e of ^^ohor;

under Section 33101(a)(1)(A) of the Codified Ordinances of the City of Tal.lmadge, Ohio, and

for operating a vehicle wbile having "a concentration of ^eventeenmhur3.dredtbs of one per cent or

more by weight per unit volume of alcohol in ^^^] whole blood" under Section 333.01^^^(1)(F).

Although the municipal cowl found ba^ guilty ofboth offenses, it `^merged" the b1oodMalcohrs1-

conterat count with the operating--underLLthe-infl^en^^ ^ourat because they were the `^saine

mfferse.'r
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(1361 UndeT the clc^^^^ of merger, a deferidant who has been found guilty of allied

offenses may only be sentenced on one of the offenses. Stale v. Damron, 129 Ohio St, 3d $6,

2011-Ohio--2268, T17. In this case, even though the taal court merged the lslood-alcoliol-

crs.^centxatg^^ offense with the ^^^^^tingwunsler-the-influence offense, it imposed seg1ter^^^s for

both ^ffews. That was error. .Td. As the Ohio Supreme Coun explained in Damron, "ftlhe

imposition of concurrent sentences is not the equivalent of merging allied ^^^nses.'y ld^

{137) For pu-rposes of the doctrine of merger, a "convlct€on}r includes both the

determination of guilt and the sentence or penalty. State v. Damron, 129 Ohio St. 3d 86, 2011 w

Otalo-2268, 117. The trial court found Mr. Rag1c guilty of operating a vehicle with a prohibited

blood alcohol concentration and imposed a sentence on it. Because the court had merged the

bloodyalcsrhol^^^^^^^tratio.^ offense with the operatlngaunderwthe-xnfluen^e offense, however, it

was not allowed to impose a sentence for the bloodpalcolassl-con^^^tration offense. Accaa^diney,

I agree that Mr. Ragle's conviction for operating a vehacle w¢^h a prohibited blood alcohol

concentration must be vacated. I would overn^e his fvst assignment of error as m+^ot

A^^^ ^^E&

BRIMN M. PIERCE, Anomey at Law, for Appellant.

PENNY TAYLOR, Director of Law9 and MEGAN E. RABFR.., Assistant Dirm-lor of Law, for
Appellee.
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