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I. INTRODUCTION

Notably, the Insurer A:micil do not directly challenge the four cornerstoiies of Ohio

insurance coverage law addressed in the Brief of Amici Curiae; The Ohio Manufacturers'

Association, et al. (the "OMA Amici") in Support of Plaintiff-Petitioner the Lincoln Electric

Company ("I.,incoln Electric") (the "OiMA Br.,"pp. 5-20).2 'Che Insurer A.mi.ci do not dispute:

The First Cornerstone: Ohio follows the "continuous" trigger approach, under
which the policies eligible to respond to a claim are those in effect from first
exposure to allegedly damaging or harmful materials up through the discovery or
manifestation of damage or injury.

The Second Cornerstone: Ohio has adopted "all sums" allocation, under which
the policyholder is allowed to select from among triggered policies to receive
payment on a claim.

The Third Cornerstone: If the futl amount of an underlying policy is not available
to pay a claim for any reason, such as settlernent by, or insolvencv of, the
underlying insurer, the attachznent point of the overlying policy is preserved, and
the overlying policy is not required to "drop down" to pay claims below the
bargained-for level; an overlying insurer, however, is responsible to pay a claim
to the extent it reaches the attachment point of the overlying policy and penetrates
into its coverage.

The Fourth. Cornerstone: If an insurer is selected by the policyholder and pays a
claim on an "all sums" basis, that insurer may have certain equitable rights of
contribution against other triggered insurers.

The Insurer Amici have filed three briefs: one by the Complex Insurance Claims
Litigation Association ("CICLA"), the American Insurance Association ("AIA"), and the
Property Casualty hisurers Association of America ("PCI") (collectively, the "CICLA Amici")
(the "CICI,A Br.°"); another by the Ohio Insurance Institute (°`OIl") (the "OII Br."); and another
by OneBeacon America Insurance Company, Granite State Insurance Coinpany, Lexington
Insurance Company, and National Union Fire Insurance Company of Pittsburgh, PA
(collectively, the "OneBeacon Arnici'") (the "OneBeacon Br.'").

2
Because Respondents Travelers Casualty and Surety Company ("'Fravelers") and St. Paul

Fire and Marine Insurance Company ("St. Paul") have filed their merit brief under seal,
rendering it unavailable to the OMA Amici, this brief focuses on the argtunents made by the
Insurer Amici.



While the Insurer Arnici do not directly challenge these foundations of Ohio law, they

i:ionetheless ask this Court to adopt, under the guise of equity, a rule that disregards the express

terms of the subject insuranee policies and defies these legal principles. Specifically, they assert,

notwithstanding that the excess instirers promised to pay "all sums" the insured becomes legally

obligated to pay as damages, and notwithstanding that this Court has repeatedly held as a matter

of law that such language permits the policyholder to collect in full from any triggered policy up

to that policy's linyits,3that this Court should fashion a rule to effectively iznposethe rejected

"pro rata" allocation scheme on a policyholder who settles with a primary insurer a claim that

triggers multiple primary policies.

Tn the Insurer Amici's view, excess insurers should be able to obtain unintended, windfall

benefits fronl a settlement agreement to wllich they are not parties-an agreement which is a

distinct contract entered into between different parties, at a different time, for a different

purpose-and thereby avoid their obligations under policies they sold ai7d for which they

collected premiums. This offends contract law in general and insurance coverage law in

particular. To assert this position, the Insurer Amici attempt to sidestep the analysis mandated

by the certified question. Indeed, two of the Insurer Amici (the CICLA Amici and OII) do not

even cite, much less discuss, Goodrich Corp. v. Conzlnex°cial Union Ins. Co., 9th Dist. Summit

Nos. 23585, 23586, 2008-Ohio-3200 ("Goodrich"), which, according to the certifying court, "is

directly on point" and represents one of the two conflicting lines of cases addressing the certified

question. (Certification Order, p. 7). The other Insurer Amici (the OneBeacon Amici) do not

3 See 116toj°ists It^lut. Ins. Co. v. Tomanski, 27 Ohio St.2d 222, 271 N.E.2d 924 (1971);
Croodyear Tire cQzPubbeh Co. v. Aetna Cas. & Sur, Co., 95 Ohio St.3d 512, 2002-Ohio-2842, 769
N.E.2d 835, ;9 ("Goodyear"); PerayisylvaniaGen. Iiis. Co. v. Pcry°k-Ohio Industries, 126 Ohio
St.3d 98, 2010-Ohio-2745, 930 N.E.2d 800, ¶ 1 ("Park-Ohio").

^



challenge Goodrich as a correct statement of Ohio law, but, rather, they try to distinguish it on

two inaccurate bases.

As discussed below, the Insurer Amici rely upon many false premises, inaccurate and

incomplete analyses of the law, and significantly flawed public policy assumptions. In short,

they fail to provide this Court with justification for crafting a principle of Ohio law that would

undermine many decades of Ohio jurisprudence.

II. LAW AND ARGUMENT

A. THE ARGC7MENTS OF THE INSURER AMICI PROCEED FROM FALSE
PREMISES.

An analysis that proceeds from a false premise is likely to lead to an erroneous

conclusion. An analysis that proceeds from niultiple false premises is certain to. 'I he briefs of

the Insurer Amici all sttffer from this defect. The most significant of these false premises are

addressed below.

1. False Premise regarding Purported Selection of an Allocation Method
by Policyholder

T'he most pervasive false premise in the briefs of the Insurer Ainici, and the one that is

most central to their argunient, is that Lizlcoln Electric has selected a "pro rata" allocation

approach, rather tlian an "all sums" allocation approach. This false premise is expressed in

various ways, such as the contention of the OneBeacon Amici that this case involves a

"polic`=holder who settles with primary carriers on a`pro rata' basis" (OneBeacon Br., p. 2), the

contention of the CICLA Alnici that this case "involves a decision by the policyholder regarding

allocation" (CICLA Br., p. 9), and the contention by OII that "Lincoln Electric selected an

allocation method . .. ," (OII Br., pp. 4-5).

3



These are alternative expressions of the same premise, namely that Lincoln Electric has

selected an allocation method applicable toitseYcess insuranceclaims. That premise is false.

Most fundamentally, it is factually iiiaccurate, as was made clear by the district court in its

certification order. That order discussed Lincoln Electric's settlement agreement with its

primary insurer, which is the very agreement upon which the Insurer Amici base their assertion.

As the district court stated, "The Primary Policy Agreement does not specify any rnethocl , for

allocating Lincoln Electric's unreimbursed indemnity payments." (Ernphasis added,)

(Certification Order, p. 4). Similarly, the district court noted that under the agreement, "Lincoln

Electric purports to reserve its rights under the other umbrella policies." (Id., p. 3, fn. 1).

The lack of choice by Lincoln Electric of an allocation doctrine, which was specifically

recognized by the district court, could not have been otherwise. As this Court has made clear,

there are two generally recognized allocation doctrines, "pro rata" and "all sums," and the

governing doctrine in a particular jurisdiction is a question of law. (Joodyear Tire & Ruhber Co.

v. Aetiza Cas. &^S'uy: Co., 95 Ohio St.3d 512, 2002-Qhio-2842, 769 N.E.2d 835. This Court has

adopted the majority rule "all sums" approach and rejected the minority rule "pro rata" approach.

Id. at 6, T 10. Private parties have no ability to chazlge the law of Ohio, and the parties before

this Court could not have done so.

Rather, Lincohl Electric has settled with its primary insurer, St. Paul, which also happens

to be one of the excess insurer respondeilts in this case,4 and it did so in aiiagreement that, as the

Given that the district court rnakes no reference to St. Paul asserting that it obtained a
release of its excess policy obligations under this primary policy settlement agreement, it appears
that St. Paul is attempting to accomplish here something that it failed to bargain for in that
settlement agreement-release of its liabilities under its excess policies. St. Paul should not be
permitted to accomplish through clever efforts in the federal district court and in this Court the
release of excess liability obligations that it failed to bargain for in the very settlement agreement
upon which it bases its arguments.

4



district court took care to note, "does not specify any method for allocating Lincoln Electric's

unreimbursed indemnity pa:yments." (Certification Order, p. 4). A settlement is just that-a

settlement. It is not and cazinot be an instrument that transforms the law of a jurisdiction. Nor

can a contract, such as a settlement agreement, serve to transform the provisions of other

contracts, such as the "all sums" excess policies at issue here. (See OMA Br., pp. 10-13). As

the OneBeacon Amici have acknowledged, "[IrT]either insurer is a party to the other's contract."

(OneBeacon Br., p. 15). Further, as the CICLA Amici have acknowledged, in regard to the

primary policy settlement agreement, the excess insurers were "strangers to the bargain,"

although they nonetheless attempt to take advantage of it. (CICLA Br., p. 4).

2. False Premise regarding Purported Exhaustion

The hlsurer Amici also make an "exhaustion" argument, which they express in various

ways, such as the contenticn of the OneBeacon Anlici that the policyholder cannot recover from

its excess insurers because "primary policies remain unexhausted" (OncBeaeon Br,, p. 2) and the

contention of Oli that "Lincoln Electric asks to have the uncierlying limit mythically declared

`exhausted' ...." (OII Br., p. 6). The Insurer Amici base these contentions on the false premise

that each subject excesspalicy contains an "exhaustion clause" that will bar excess coverage

unless and until Lincoln Electric receives full payment from the primary policy underlying the

subject excess policy.5

The defects in this preniise are numerous; and they are revealed most clearly in OIl's

extensive discussion of the subject. First, OIl suggests that Lincoln Electric has language in its

excess policies that mirrors the Ianguage construed by this Court in Fuliner v. Insura PropeJ-ty &

It bears noting that these arguments might warrant consideration, depending upon the
facts, in a"pro rata" jurisdiction. As this Court repeatedly has emphasized, however, Ohio is an
"all sums" jurisdiction, making these arguments immaterial to the outcome here.

5



Ccrs. Co., 94 Ohio St.3d 85, 760 N.E.2d 392 (2002), wlaich read, "We will pay under this

coverage only if ... [t]he limits of liability under any applica.blebodily injury liability bonds or

policies have been exhausted by payment of judgments or settlements ...." Id. at 87, fn. I

(quoted at 01I Br., pp. 2-3). The certification order does not quote the corresponding language

that appears in the various Lincoln Electric excess policies, but many policy forms provide even

more clearly than the Fuliner case policy language that an excess insurer is obligated to pay once

a claim reaches the attachment point of the excess policy, regardless of whether the primary

insurer has paid 100% of the limits of the underlying policy. The subject insurance policies, in

short, may contain common variants of this language that even more strongly favor Lincoln

Electric's position than did the language construed in FulmeN.

Further, even in Fulmer, the case upon which the OII principally relies, this Court held

that the insurer was liable for the amount of a claim that reached the effective attachment point

of its policy and penetrated into its coverage, even when the effeetive underlying insurer, as a

result of a settlement, did not pay its full limits. (See OMA Br., pp. 18-19 (discussing Fulmer)).

Ilence, even if the Lincoln Electric excess policies contain the language OII assumes, Lincoln

Electric would nonetheless be entitled to the coverage it purchased, and its settlement with an

underlying iilsurer would not deprive it of that coverage. Under this long-standing law of Ohio,

Lincoln Electric would simply be self=insuredfor any gap between theattachn2ent point of a

chosen excess policy and the settlement amount received from the policy that underlies it.

3. False Premise regarding Purported "Shifting," "Passing," or "Re-
allocating" ofLiabilikies

The Insurer Amici also argue that Lincohz Electric is attempting to "shift," "pass," or

`'reallocate" costs to the excess insurers, and in so doing somehow "trigger excess coverage

artificially." (,^'.ee, e,g., CICLA Br., pp. 3, 4, 7, 12, 14; OII Br., pp. 4, 7, 8). As made clear by the
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district court, however, Lincoln Electric seeks to recover from these excess insurers only

"unreilr^bursed" costs. (Certification Order, pp. 2, 4). Lincoln Electric, in fact, has obtained only

a partial recovery from its primary insurer, and it seeks to recover only a portion of its

zinreii-nbursed costs from its excess insurers. Accordingly, Lincoln Electric is not "shifting,"

"passing," or "re-allocating" costs to these excess insurers; rather, it merely is asking them to pay

what they contracted to pay, in precisely the manner Ohio law and their contracts require. As

OII has acknowledged, "[U]nambiguous policy terms znust be enfrced as written...." (OII Br.,

p. 7). f Iere, the attachment point of each excess policy is unambiguous: "Each of these umbrella

policies has a.S2 million attachnient point and is required to respond when Lincoln Electric's

losses exceed $2 million." (Certifieation Order, p. 3). There is nothing "artilicial" about holding

an insurer to the provisions of the very policy it wrote.

4. False Premise regarding the Purported Two-Sgep Process

This Court in Goodyear recognized that an insurer chosen to pay a claim under Ohio's

"al1 sums" law can have rights of contributiozi against other insur.ers. Goodyear, 95 Ohio St.3d

512, 2002-Ohio-2842, 769 N.E.2d 835, at11. The Insurer Atnici invert and distort this Court's

recognition of equitable contribution rights into an argument that "all sums," in effect, ceases to

be the law of Ohio when a chosen insurer lacks contribution rights.6 (See, e.g., CICLA Br., pp.

14-15; OneBeacon Br., pp. 11-12, 16-17; OII Br., pp. 9-10). In reality, however, this Court

6 The Insurer Aniici cite federal cases that do not support their argument that "all sums," in
effect, ceases to be the laiu of Ohio when a chosen insurer lacks contribution rights. Instead,
those cases recognize the inlportance of promoting the finality of settlements and hold that
"settlement can exhaust a settling insurer's policy, and that such exhaustion precludes a non-
settling insurer frozn seeking equitable contribution from the settling insurers." Oiie.Beacon Am.
Ins. Co. v. Am. A?otor°ists Ins. Co., 679 F.3d 456, 463 (6th Cir.2012); ,s•ee also I1fG Pvorldtivide,
Inc. v. iVestchester Fire Ins. Co., 945 F.Supp.2d 873, 889 (N.D.Ohio 2013); Bondex Int'l, Inc. v.
IlaNtford Acc. & Indemn. Co., N.B. Ohio No. 1:03-CV-01322, 2007 WL 405938 (Feb. 1. 2007);
GenC07T Inc. v. AIUIns. Co., 297 Ii.Supp.2d 995, 1007 (N.D.Ohio 2003), caff"d, 138 Fed. Appx.
732 (6th Cir.2005) (unpublished).
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acknowledged in Gavdvear that selected insurers could assert equitable contribution claims

against other insurers only "when possible," necessarily recognizing that at times contribution

actions would not be possible. Goodyear, 95 Ohio St. 3d 512, 2002-Ohio-2842, 769 N.E.2d 835,

at ^, 11. This Court further acknowledged in Gooqyear that contribution rights could exist only

against other "applicable" insurance, necessarily recognizing that at times no other insurance

might be applicable. Id.

Notwithstanding the potential unavailability of equitable contribution to a selected insurer

under certain circumstances,7 this Court nonetheless adopted "all sums" allocation as the law of

Ohio without exception. Moreover, in Park-Ohio, 126 Ohio St.3d 98, 2010-Ohio-2745, 930

N.E.2d 800, at ^, 1, this Court reaffirmed "all sums" as the law of Ohio, even as it recognized that

there could be circumstances when a chosen insurer would have no contribution rights against

other insurers.8 This Court's decision in this regard makes sense because insurance policies are

contracts that establish legal rights. Equitable rights against third parties, such as the targeted

insurer's potential r.ight to equitable contribution against non-targeted insurers, cannot affect the

7 To shield a settling insurer from a contribution action, it is likely that Ohio law would
require the settlement to be reasonable and made in good faith; not every settlement would
provide such a shield. See Krischbaum v. Dillcln, 58 Ohio St.3d 58, 69-70, 567 N.E.2d 1291
(1991); see also Foremost Ins. Co, v. Motor°ists Muf: 1'ns. Co., 167 Ohio App.3d 198, 2006-Ohio-
3022, 854 N.E.2d 552, ^j 23 (8th Dist.) (permitting a contribution action against a settled insurer);
Rumpke SanituYy Landtill, Inc. v. MotoristsMut. Ins. Co., Hamilton C.P. No. A9101617, slip op.
at 1-2 (Jan. 2, 1993) (recognizing that a good faith settlement would insulate a settling insurer
from contribution actions). Shielding an insurer that settles reasonably promotes good faith
settlements, accomplishing contractually, efficiently, and without court intervention the
contribution outcome authorized by this Court in Goodyear and Park-Ohio.

s Although i3ot material to the outcome here, it is unclear from the publicly available
record that an excess insurer chosen by Lincoln Electric would have no contribution rights
against other insurers. As noted in the OMA Amici's initial brief, there are times when even a
settled insurer can be liable in contribution.. (OMA Br., p. 20). Although St. Paul as an excess
insurer presumably would not bring a contribution action against itself as a primary itlsurer; it is
not clear from the record that St. Paul woulcl be unable to pursue contribution claims against
others, or that Travelers would be unable to pursue contribution claims against anyone.
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legal rights bettiveen the targeted insurer and the policyholder under the insurance contracts. As

the Sixth Circuit recently stated, a non-settling u-isurer that lacks the ability to obtain contribution

is not being asked "to pay more than its contracted-for share of liability," because any amotunt it

would pay to the policyholder "would be less than or equal to its policy Iirnit." See OneBeacon,

679 F.3d at 451.

In addition, nowhere in Goodyear did this Court suggest either that policyholders should

be limited in their ability to settle or that they would forfeit coverage under certain policies if

they settled claims under other policies for less than limits. In addition, nowhere in Goodyear

did this Court regard the policies at issue as anything other than assets of the policyholder it

could use for the protection it required. Further, nowhere did this Court make the extraordinary

suggestion, which the Insurer Amici would read into the opinion, that the policyholder had some

obligation to refrain from settling with any of its insurers and, instead, was required to preserve

its own insurance for potential pursuit by its insurers in contribution actions. ln effect, the

lnsurer Arnici regard the policyholder's direct insurance policies, which it purchased for its own

proteetion, as if they were de facto reinsurance policies purchased for the benefit of the

policyholder's direct insurers,

5. False Premise regarding Purported "Premature" Payment

The OlI expressly argues that Lincoln Electric seeks to "pre.tnaturely require the excess

insurers to pay defense costs...," and the other Insurer Amici implicitly make the same

argument. (OIl Br., p. 5). Given the numbers provided by the district court in its certification

order, the Insurer Amici's contention is without basis. According to the district court, "Each of

these umbrella policies has a $2 million attachment point and is required to respond. when

Lincoln Electric's losses exceed $2 million," (Certification Order, p. 3). None of the Insurer

Amici contests this $2 million attachment point. The district court further stated, "Lincoln
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Electric ... asserts that $4.5 million of the indemnity costs have not been reimbursed by

insurance" and "more than $86.7 million [in. defense costs] has been unreimbursed by

insurance." Id. at 2. Emphasizing the point, the district coti.rt stated, "St. Pattl has paid

substantially less than 100% of Lincoln Electric's defense and indemnity costs" and "Lincoln

Electric claims it has paid more than $91 million to date." Icl. at 4. The Insurer Amiez do not

contest thesetigures.

These unchallenged figures refute the OII's contention that Lincoln Electric prematurely

seeks payment from its excess in5urers. If this Court had adopted prora.ta allocation as the law

of Ohio, themath UII suggests might be possible in this case. 'This Court, however, has rejected

pro rataailocation.IJnder Ohio's "all sums" law, which this Court has adopted and affirmed in

multiple decisions, the $4.5 million in uncompensated indemnity costs alone are more than

sufficient to reach a $2 million attachment point. Lincoln Electric is not, as the OII suggests,

making a "mythically" based exhaustion argument. (OII Br., p. 6), It is making a

mathematically based one.9 Further, as is evident from these numbers, and contrary to the

Insurer Amici's assei-tions, if the laNv of Ohio is modified to permit the excess insurers to avoid

their obligations for these insured costs, Lincoln Electric will suffer a very real and substantial

"forfeiture." (CICLA Br., p. 15).

B. THE INSURER AMICI PREDICATE THEIR ARGUMENTS ON
INCOMPLETE OR INACCURATE ANALYSES OF THE LAW.

y Space does not permit addressing all of the false premises in the Insurer Amici's briefs.
The others, however, refute themselves, such as the assertion by the CICLA Amici that the
excess insurers have been deprived of their right to participate in the defense of the subject
claims. (CICLA, et al. Br., p. 17). This argument falsely presumes that an insurer refusing to
hotior a claim has anyright to participate in it and irrationally presumes that policyholders would
reject offers of assistance from their insurers.
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In addition to being analytically flawed, the Insurer Amici's premises are based upon

incomplete or inaccurate considerations of the law. Themost notable such deficiencies are

addressed below.

1. In Arguing the False Premise regarding the Selection of an Allocation
Method, the Insurer Amicx Fail to Meaningfully Challenge Goodrich.

a. None of the Insurer Aniici Directly Contest the Holding in
Goodrich, which Accurately Reflects Ohio Law.

In its certification order, the federal district court discussed at lengtth three cases that

reached conflicting holdings on the issue presented by the certified question: Goodrich Corp. v.

Conamercicd Union Ins. Co., 9th Dist. SummitNos. 23585, 23586, 2008-Ohio-3200, appeal not

crecepted, 120 Ohio St.3d 1453, 2008-Ohio-6813, 898 N.E,2d 968 ("Goodrich"); GenCorp Inc. v.

AIU Ins. Co., 297 F.Supp.2d 995 (h,T.D,Ohio 2003), aff'd, 138l:ed. Appx. 732 (6th Cir.2005)

(unpublished) ("GenCoyp"); and lV6V Custoin PcrpcYs LLC v. Allstate Ins. Co., Montgomery C.P.

No. 2012 CV03228 (Sept. 21, 2012) ("MW Ciastom Pcrper.s"). (Certification Order, pp. 5-10).

However, even though the district court described Goodrich as "directly on point," neither the

CICLA Anizci nor OII cite Goodi-ich, let alone discuss it. This failure is particularly notable,

given that Goodt•ich reflectsthe only consideration: to date by an Ohio appellate court of the issue

certified for review.

The rema.ining Insurer Amici (the OneBeacon Amici) address Goodrich, and they do not

suggest that it incorrectly states Ohio law on the certified question; instead, they make a cursory

attempt to distinguish it on two grounds that are factually incorrect. First, the OneBeacon Amici

assert that Gooclricla is distinguishable because it "required the policyholder to exhaust vertical

primary coverage and provided excess insurers a full credit for the value of policies that sat

directly below." (Emphasis added.) (OneBeacon Br., p. 9), This is incorrect. In Goodrich, the
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targeted insurer received credit onlj, for the $20 million limit of a single policy that underlay a

targeted excess policy; it did not receive a credit for the limits of all triggered and settled

underlying policies, which had combined limits totaling far in excess of $20 million. Goodrich

at ¶ 5, ^,, 7, Ti 40. Lincoln Electric here proposes to follow the exact approach taken in Goodrich

and allow a chosen excess insurer credit for the $2 million indemnity limit of the immediately

underlying primary policy.

Second, the OneBeacon Amici attempt to distinguish Goodyich based on their contention

that in CToodr-ich, "there was no horizontal credit for other settled coverage because the

policyholder settled underlying environ.mental sites that were different than the single site at

issue in that case." (OneBeacon 13r. 9). This also is incorrect. The settlements in Goodrich all

pertained only to the Calvert City site, which was the lone envirozunental site at issue in the

litigation. Goodrich at'(; 41. Based on the fact that all of the settlements and the judgment in the

litigation involved the same, single site, the insurers, including OneBeacon America Insurance

Company (fLkla Commercial Union insurance Company), sought a setoff of the settlement

amounts from the damages award, purpoi-tedly to avoid a double recovery by Goodrich. Id. at'^1i

41-42. The Ninth District, however, denied this request because the insurers failed to show that

the settlements involved the "same damages" as the jury award. .Id. at ^` 46. The court reasoned

that no setoff was required because the settling insurers paid for a release of "a much wider array

of claims" arising from the Calvert City site than thenarrow EDC grotu-zdwater remediation

claim presented to the jury. Id. at ^ 42. In Lincoln Electric's case, as in Goodz-ich, there is no

potential for a double recovery, because Lincoln Electric seeks to recover from its excess

insurers only unreimhursecllosses.
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lb. GenCorp and MW Custom Papers are Fundamentally
Inconsistent with "All Sums" Alloeatiozi.

While virtually ignoring Goodf•ich, the Insurer Amici rely heavily on GenCorp and .tVlbV

CustornPapers-the other two cases cited in the district court's certification order, 'Cheir

reliance on those cases is misplaced. The OMA Amici already have addressed extensively the

miscomprehension of Ohio law and erroneous reasoning employed by the federal magistrate

judge in GenCorp to conclude thatthe insurers there were entitled to a credit for the limits of all

settled underlying policies. (See OMA Br., pp. 26-31), While the Sixth Circuit affirmed the

magistrate judge's decision (see CTenCorp Inc. i,. AJU Ins. Co., 138 Ped. Appx. 732 (6th

Cir.2005) (unpublished)), it merely adopted the reasoning of the magistrate judge and did so in

an unpublished opinion that is not binding precedent on subsequent panels. See Crump v, La,fler,

657 F.3d 393, 405 (6th Cir,2011), citing Sheets v. A1oore, 97 F,3d 164, 167 (6th Cir.1996). Thus,

GenCorp is not controlling law even within the Sixth Circuit.

The analytical defects in GenCorp have been evident to courts in multiple jurisdiction.s.

Such courts have concluded that the approach taken in GenCorp is fundamentally inconsistent

with "all sums" allocation. See, e.g., Westport Ins. Corp. v. Appleton Papers Inc., 327 Wis.2d

120, 2010 WI App 86, 787 N.w',2d 894, ^ 31, fi 76 (holding it did "not find [the GenC'orp] case

useful" and affirming the trial court's conclusion that the policyholder's "prior settlexnentsof

insuraTice policies in various years ha[d] no bearing on [its] right now to select triggered policies

on a vertical, by-year basis"); Dana Cos., LLC v. Am. Enzps. Ins. Co., Ind.Super. 'No. 49D14-

1012-PL-053501 (May 8, 2013) (Slip op.), ^,,, 39 ("[GenCo7p] did not explain how its result could

be ha.rmonized with the `all sums' authorities like Goodyear• or Dana III. GenCorp, at best, is an

outlier opinion that wrongly interprets the meaning of Ohio's `all sums' scope of coverage. T'o

the extent CTenCor:p is inconsistent with that settled meaning, this Court holds that it misstates
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Ohio law and is of no persuasive value as to the law in Indiana."), Mcassachusetls Elec. Co. V.

Corramercial Uiziorz Ins. Co., Mass.Super. No. 99-00467B, 2005 WL 3489874, *2 (Oct. 25, 2005)

(recognizing GenCorp as being inconsistent with "all sums" allocation). As recognized by these

coui-ts, GenCojp does not accurately reflect Ohio law.

Nonetheless, in -Affl' Custom Papers, the trial court applied Ges iCorn and dismissed

several excess insurers (the OneBeacon Alnici) on justiciability grounds. Mffll' Custom Papers,

Montgomery C.P. No. 2012 CV 03228 (Sept. 21, 2012). As noted by the federal district court,

however, "[t]here is no evidenee that the Montgomery County Court of Common Pleas was

presented with the Goodrich decision." (Certification Order, p. 10). Moreover, the trial court's

decision in tflV Custom Papers is currently on appeal. (See OneBeacon Br., p. 1). MYV Custom

Pczpers, 2d Dist. No. CA 25430. Because that decision could be reversed on appeal, it is not yet

even the law of that case and provides little support for the Insurer Amici's position here. For

the reasons discussed on pages 24-31 of the OMA Amici's initial brief, the application of the

four cornerstones of Ohio law to the certified question compels the conclusion that Goodi°ic.1z, not

GenCorp, accurately reflects Ohio law.

2. In Arguing their False Premise regarding Purported Exhaustion, the
Insurer Amici Incompletely Analyze Ohio Law.

In making their arguments about exhaustion, the Insurer Anmici have incorrectly and

incompletely analyzed Ohio law. 011, for example, relies principally on this Court's decision in

Fulmer 7^ Insura Property & Cas. Co., 94 Ohio St.3d 85, ?60 N.E.2d 392 (2002), to argue that

each subject excess policy contains an "exhaustion clause" that will bar excess coverage unless

and until Lincoln Electric receives full payment from the primary policy underlying the subject

excess policy. (Olt I3r., pp. 2-3, 5-6). Fulmer does not stand for this proposition. Under

F'uhner, this Court held that an insurer is liable for the amount of a claim that reaches its
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effective attaclunent point and penetrates into its coverage, even when the effective underlying

insurer, as a result of a settlement, does not pay its fi.dl liniits. See FUlmer at paragraph two of

the syllabus; see also Bogan v. Progressive Cas. In;s. Co., 36 Ohio St.3d 22, 521 N.E.2d 447

(1988), paragraph two of the syllabus, overr•uled on other grounds in Ferrando v. Aa.fto-Chvners

11%lut. Ins. Co., 98 Ohio St.3d 186, 2002-Ohio-7217, 781 N.E.2d 927; Tr°iplett v. Rosen, 10th Dist.

Nos. 92AP-816, 92AP-817, 1992 WL 394867, *7 (Dec. 29, 1992). Fulmer, therefore, supports

the position advocated by the OMA Amici that Ohio law allows a policyholder to absorb any

gaps in coverage occasioned by a less-than-liinits settlement.

O11 also attempts to distinguish Ful.mer° on the grounds that it involves UM/UlM

coverage, not general liability coverage. (OII Br., pp. 5-6). This attempt again is misguided, as

couztsapplying Ohio law have applied the holdings in Bogczn and Fiilmer outside the UM/UIM

context. See, e.g., Triplett, 10th Dist. Nos. 92AP-816, 92AP-817, 1992 WL 394867, *7

(applying Bogan in a case involving liability insurance coverage for deaths caused by an

apartment fire); see czlsol;lliottCo, v. Liberty .tlrZut. Ins. Co., 434 F.Supp.2d 483, 500 (-.NT.D.Ohio

2006) (stating, in a case involving coverage for asbestos-related lawsuits, that "an insured should

be allowed to exhaust a policy by good faith agreement, even if payments do not actually exceed

the policy limits"). Notwithstanding that the OMA Amici cited Tz°iplett in their initial brief, OII

has failed to address it.

The other Insurer Amici also use the term "exhaustion" and contend that Lincotn Electric

cannot recover from its excess insrirers because "primary policies remain unexhausted" (see, e.g.,

Onef3eacon Br., p. 2), but they actually are addressing in large measure the allocation

cornerstone of Ohio law implicated by the certified question. The issue is whether Lincoln

Electric mustexhaust all settled primary policies on a,"prorata" basis before reaching any excess
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policy, or whether it can exhaust a single primary policy, perhaps in part through absorbing as

permitted by Fitihner a self-insured gap caused by a Iess-than-1inlits settlement of that priznary

policy, and then recover under an excess policy under Ohio's "all sums" allocation. 'Ihis Cour-t

has decided that allocation issue. Further, as reflected in the cases these Insurer Amici cite, they

have no precedential basis to challenge either the manner in whicb an underlying policy may be

exhaustedl0 or the ability of Lineoln Electric to absorb any gaps in coverage created by a less-

than-limits settlement.

In fact, the cases cited by the OneBeacon Amici on pages 10-11 of their brief stand for

the unremarkable principle that the obligations of an excess policy do not arise until the claim is

sufficient to reach the excess coverage. See Griewahn v. United States T'id, & Gitar. Co., 1.60

Ohio App.3d 311, 318-319, 2005-Ohio-1660, 827 N.E.2d 341, T 44 (7th Dist.) (describing the

differences between excess and umbrella coverage); Mc:Veeley v. Pacific Em7)s. Ins. Co., 10th

Dist. Franklin No. 02AP-1217, 2003-Ohio-2951, fi 28 (same); GranKe Mut. Cas. Co. v. Rosko,

146 Ohio App.3d 698, 710, 767 N.E.2d 1225 (7th Dist.2001) (noting that an excess insurer is not

10 The CICLA Amici cite to Qu.alconarn and CotneYica for the proposition that "under
certain policy language, a policyholder, who settles wii:h an underlying insurer for less than the
full policy limits forfeits the ability to obtain excess coverage...." (Emphasis added.) (CICLA,
Br., pp. 16-17, fn. 9). These cases, however, do not involve Ohio law and have been rejected in
other jurisdictions. See, e.g., Mills, Ltd. f''ship v. Liberty l11fut. Ins. Co., I)el. Sup. Ct. No. 09C-
11-174 FSS, 2010 WL 8250837, *28 (Nov. 5, 2011) (Delaxvarelaw); IILTH Corp. v. Agric.
I'Ycess & Surplzts .Ins. Co., Del, Sup. Ct. No. 07C-09-102 RRC, 2008 WL 3413327, *15 (July 31,
2008) (Delaware and New Jersey law), overruled on other grounds in Axis Reinszir, v. IHLTH
Corp., 993 A.2d 1057 (Del. 2010); see also Elliott, 434 1,.Supp.2d at 500; Triplett, 1992 WL
394867, at *7; Bogczn, 36 Ohio St.3d at 28; Fulmer, 94 Ohio St.3d at 95. Further, in Goodyear
Tire & Rubber Co, v. 14ratl. Union Fire Ins. Co., 694 F.3d 781 (6th Cir.2012), another case cited
by the CICLA Amici, the Sixth Circuit held that an unusually narrow exhaustion clause operated
to prevent the policyholder from filling any gaps caused by a less-than-limits settlement. Id.
Although the OMA Amici believe that the Sixth Circuit has incorrectly predicted Ohio law, this
issue does not appear to be before this Court, as there is no indication that Lincoln Electric's
policies contain sirnilarly narrow language.
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obligated to pay for a loss that should be paid by the primary insurance, i.e., no drop-down

liability); Kelley v. Ernst, 108 Ohio App.3d 207, 670 N.E.2d 510 (1st I7ist.1995)(excess insurer

was not required to drop down below its attachznent point, which was defined by the required

minimum limits of underlying coverage); AS`tate Far•na sVut. Ins. Co. v: Mahin, 92 Ohio App.3d

291, 296, 634N,E.2d 1058, 1[}61 (1st Dist.l993) (insureds were required to fill the gap between

the settlement amount and the total Iirnits of the tortfeasor's insurance before recovering

IJMlUIlVI coverage). None of these cases stands for the principle that all settled primary policies

must be exhausted before any excess policy is obligated to pay.

C. THE ARGtJMENTS OF THE INStj'RER AMICI ARE BASED ON

FLAWED PUBLIC POLICY ANALYSES.

As the Insurer Amici have disclosed, they speak for an industry with tremendous

resources, with the AIA alone representing insurers having more than $117 billion in annual

premium revenues and PCI representing insurers having more than $195 billion in annual

premium revenues. (CICLA Br., pp. 1, 2). These numbers represent just a share of the

combined resources of all of the Insurer Amici. Ohio courts, and thisCourt in particular, long

liave been a bulwark against overreaching by this vast industry and have weighed and balanced

fairly the interests of all parties affected by insurance disputes, including policyholders and

insurers alike and the courts themselves. In particular, this Court has vigilantly protected against

erosion of the practical insurance doctrines it has established over decades for the equitable

treatinent of all of these stakeholders. I i

" As the CICLA Amici acknowledge, they often have appeared in this Court to advocate
for the insurance industry. (CICLA. Br., pp, 1-2, fn. 2 & 3). Most of the cases they cite for this
history, however, were not Ohio insurance cases, In the cited Ohio insurance cases, the CfCLA
Amici typically have asked this Court to modify Ohio law to benefit insurers and disadvantage
policyholders, undermining judicial economy in the process. This Court repeatedly has declined
the CICLA Amici's invitations, doing so entirely in most cases (See, e.K., Gooclyeczr, 95 Ohio
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On behalf of this vast industry, the Insurer Amici have advanced a number of public

policy arguments. These arguments, like the analytical premises and legal analyses they attempt

to support, are highly flawed.

For instance, the CICLA Amici assert that failure by this Court to modify one or more of

Ohio's four cornerstone principles of insurance coverage law, so as to bring about the outcome

the Insurer Amici desire, would be contrary to judicial economy and would lead to "increased

litigation" over contribution. (CICLA Br., p. 5). The history of coverage litigation in Ohio,

llowever, establishes otherwise. In the 43 years since i1MotoNists Mut. Ins. Co. v. 7omanski, 27

Ohio St.2d 222, 271 N.E.2d 924 (1971), the first case in which this Court in any context adopted

"ail sums" allocation, this Court has addressed only one such contribution claim, in Park-Ohio,

which was decided 39 years later. Notably, Goodyear, which the Instrrer Amici have discussed

at such length, generated no follow-on contribution actions.

Equally deficient is the Instirer Amici's public policy contention that unfairness would

arise if Lincoln Electric's excess insurers were required to pay tander the circumstances of this

St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, at "( 9 (Court declined to reject Ohio's "all sums"
rule in favor of pro rata allocation); Park-Ohio, 126 Ohio St3d 98, 2010-Ohio-2745, 930 N.E.2d
800, atI; 24 (Court again declined to reject Ohio's "all surns" rulein favor of pro rata allocation);
Andersen v. Ilighlancl HoziseCo., 93 Ohio St.3d 547, 757 N.E.2d 329 (2001) (Cour-t declined to
expand scope of pollution exclusion to cover furnace malfunction); Fed. Ins. Co. v. Executive
Coach Travel, bic., 128 Ohio St.3d 331, 2010-Ohio-6300, 944 N.E.2d 215, ^ 9, i 13 (Court
dcclined to limit scope of a university's automobile insurance policy)). One case cited by the
CICLA Amici in this regard, Ortrtet PYinzayyAlum. Corp. v. Emp. Ins. of YVctusau, 88 Ohio St.3d
292, 725 _N.E.2d646 (2000), was a mixed result for the insurers. The CICLA. Amici did not
actually appear in that case, and although thepolieyholder lost under its peculiar facts, this Court
retained the rule that late notice will not bar coverage absent prejudice to the insurer. Iti. The
only case cited by the CICLA Amici that reflected a successful effort by them was Glia'clen Co.
v. Lumhermens 11ut: Cas. Co., 112 Ohio St.3d 470, 2006-Ohio-6553, 861 N.E.2d 109, but in that
case, notably, the CICLA Amici were not asking this Court to change Ohio law, as here or in tlie
other cases they cite. As this Court has done in all other cases in Nvhich the CICLA Amici have
asked it to modify Ohio laNv to the prejudice of Ohio policyholders and Ohio courts, this Court
should decline their invitation here.
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case. (CICLA Br., p. 15). There is nothing unfair about requiring excess insurers with "all

sums" policy language to pay consistent with that express language. When the CICLA Amici

state in this satne discussion that "[c]ontribution is not a panacea," what they mean is that under

current Ohio law, which thev seek to moclifv in this case, there are instances in which an insurer

liable for a claim will have to pay that claim and may not 11ave equitable contribution rights

against anyone else that would serve to limit or eliminate its net exposure--in other words, that

such an insurer may simply have to insure. There is nothing contrary to public policy about an

insurer fulfilling its ostensible purpose.

A final example of a f7.awed public policy premise is the assertion by the CICLA Amici

that the result advocated here by the policyholder under long-standing Ohio law "creates a

perverse incentive for a policyholder to negotiate low settlements.... " (CICLA Br., p. 15). Such

a premise defies both experience and common sense. Parties in negotiations bargain for the best

outcomes they can achieve, and policvhoiders in particular are incentivized to recover fully in a

single coverage action with the lowest possible litigation cost, all in the hope of being made as

wholeas possible and avoiding further litigation. None of these objectives would be served by

reaching artificially low settlements with any insurer and then engaging in subsequent litigation.

The Insurer Amici, however, are correct in one of their public policy observations:

"[E]quity favors settlement over serial litigation." (OneBeacon. Br., p. 16). Lincoln Electric and

its aznici request that Ohio's four cornerstones of insurance coverage jurisprttdence be preserved

to effectuate this public policy principle, permitting policyholderssuch as Lincoln Electric to

settle their primary insurance claims without forfeiting their excess coverage, with that excess

coverage being enforced exactly as written, all while imposing upon the excess insurers only the
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obligations they specifically undertook when they drafted their policies and calculated and

collected their prerniums.

III. COivCLI7SION

The Insurer Amici's attempts at misdirection should be rejected, and the carefully

integrated principles of Ohio insurance coverage law implicated by the certified question should

be preseived and followed. These principles assure that all policies triggered by long-tail claims

are eligible to fully compensate the policyholder w11o purchased them, while protecting insurers

from being obligated to pay sooner than their attachment points require or rnore than their

bargained-for limits of liability. These principles have been extraordinarily effective in fostering

the resolution of coverage disputes, promoting judicial economy, and avoiding forfeitures of

coverage. For the reasons stated in the OMA Amici's opening brief and this reply brief, the

certified question should be answered in the affirrnative.

Respectfully submitted,

Caroline L. Marks (0071150)
BROUSE MCDOWELL
600 Superior Avenue East
Suite 1600
Cleveland, Ohio 44114
216.830.6830 - phone
216.830.6807 - fax
cm arksri>brouse. coin

BROUSE McDOWELL

= ---------- - t^ s2
Paul A. Rose (0018185) (Co nsel of Record)
Clair E. Dickinson (0018198)
388 S. Main Street, Stiite 500
Akron, Ohio 44311
330.535.5711 - phone
330.253.8601 - fax
rose(i^brouse.com

cdicIcinsonL(b,brouse.com
Counsel foi- Ainici C.'itriae

20



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Reply Brief of Amici

Curiae The Ohio Manufacturers' Association, et al., was served by regular U.S. Mail this ^14

day of February, 2014, upon the following counsel:

William P. Skinner (PI-1V-2313-2014)
Anna P. Engh (PHV-4119-2014)
Elliott Schulder (PHV-4129-2014)
Timothy D. Greszler (PHV-4121-2014)
Covington & Burling LI.,P - Washington
1201 Pennsylvania Avenue, N. W.
Washington, DC 20004
202.662.6000 - phone
202.662.6291-- fax
wskinner 2cov.com
acngh(c_t),cov com
esc_hjulder(d.,ccom
t6reszler,(i%.cov. com

Nicholas A. DiCello (0075745)
William B. Eadie (0085627)
Dennis R. Landsowne (0026036)
Spaiigenburg, Shibley & Leber
1001 Lakeside Ave. E.I. Suite 1700
Cleveland, O1-I 44114
216.696.3232 - phone
216.696.3924 - fax
ndicellonspanglaw.com
weadie(a;Lpanglaw.com
dlanci sowne^r^sl2aqglaw.com

Mary Beth Forshaw (PHV-4931-2014)
Alexander B. Simkin (PHV-4387-2014)
Bryce L. Friedman (PHV-4754-2014)
Simpson, Thacker & Bartlett - New York
425 Lexington Ave.
New York, NY 10017
212.455.2000 --- phone
212.455.2502 - fax
asimkin(y),stb law. com
7nforshaw; a)stb1aw.com
Uf%ied7nanCa;stblaw. conl

Michael E. Smith (0042372)
Frantz Ward LLP
2500 Key Center
127 Public Square
Cleveland, OII 44114
216.515.1660 - phone
216.515.1650 - fax
msmith fra..ntzward.com

Counsel for I-?efendants-Respondents
Travelers Casualty and Surety Conapany
cind St. Pairl Fire and Mcrrine Insurance
Coml-wny

Yvette McGee Brown (0030642)
Chad A. Readler (0068394)
(Counsel of Record)

Jones Day
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215
614,469.3939 - plzone
614.461.4198 - fax
ymcgeebrownLij onesda_y c(^z-n
car:eadler(ulonesday.coln

Counsel for Plaintiff-Petitioner The Lincoln Electric Conq)any

21



David W. Walulik (0076079)
(Counsel of Record)

Douglas Dennis (0065706)
Frost Brown 'I'odd LLC
3300 Great American Tower
302 East 4'h St.
Cincinnati, 01-145202-4182
513.651.6800 -- phone
513.651.6981 - fax
dwalulik(t>fbtlaw.coin
ddennis(&fbtlaw. com

Counsel, for Anrici Curiae
OneBeacon _:4nzerica Insurance
Comparzy, Uranite State Insurance
Companv, Lexiiigton Insurance
Coznpany, and11'ational Union Fire
Insui°ancE C'ompan}, of.Pitisburgh, PA

William G. Passannante (PHV-4141-2014)
Anderson Kill PC
1251 Avenue of the Americas
New York, NY 10020
212.278.1000 -- phone
212.278. 1733 - fax.
w" s annante(^bande rs onk i 1 l. co m

Jodi Spez-icer Johnson (0074139)
'rhacker Martinsek LPA
2330 One Cleveland Center
1375 East 9a' St
Cleveland, Ohio 44114
216.456.3840 - phone
216.456.3850 - fax
., ohnson, tm.lpa: conl

Counsel fo'r Amicus Curiae United
Policyholc.lers

Robert Lee Kinder, Jr. (0076662)
John E. Heintz Kathleen M. 'Trafford (0021753)
llickstein Shapiro LLP L. Bradfield Hughes (0070997)
1825 Eye St., NW Porter Wright Morris & Arthur LLP
Washington, DC 2006 41 South High Street
202.420.2200 - phone Columbus, 01-1 432 1 5
202.420.2201 - fax 614.227.2200- phone
kinderr(a)dicksteinshapiro.conn 614.227.2100 - fax
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