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M'1`ROD'ITCTION

Two andisIZuted faeLs dispose of this ^^^eal. First, an Ohio statute----R.Co 5715.27-sets

forth the mandatory measures by which a school board secures the right to challenge the

exempt^o-n oI'^eal property from taxation. Stips at 6-71o Second, the Board oI'Education did not

timely meet the derna,,.°.€is of that statute, as it concedes. Stips at 8-9, Admissions No, 3R49 7 2 .

`I`hese two facts are dispositive and they are undisputed. As a coiiseal^ence} the Boarcl of

Education cannot pursue relief ogi the merits of the underlying application for exemption for this

parcel of ^^^perty ------it. has no right. Under settled precedent, every t:nbunal along the way has

lacked jurisdiction to hear its claims. It's that easy. Everything else, the sum total of the ^oard

of Education's arguments, is an atletnpt to avoid the consequences of its own actions.

This Court ^armot excuse the void of jurisdiction left in the ^^ke of the Board of

Education's at^^^catlon. of its rights. ^^^ should it. `I'heBoard of Education seeks auilimited time

in which to challenge a property owner's exemIati^ii application, irrespective of the General

Assembly's instructions. This result would be ftmdamera.tally unfair to property owners -who,

like the City of Cincinnati in this case, must spend considerable resources fighting the Board of

I^d-ucation`s -antimeIy and unauthorized litigation.

'`I'^^ parties to this case entered i-nto Stipulations ("Stips") in a proceeding beI`axe the Franklin
County Common Pleas Court, Case No. I 1 ^VH-0m 1215 8 on November 10, 2011. The
stipulations are included in the record of this case ("Record") as Ex'nibzt F to the Motion to
Di^i-niss of ,I€^se-ph W. Testa, Tax Commissioner, dated June 13, 2013. `^^ common pleas case
is discussed i^^a.

' '1'he Board of Education provided responses to the Tax ConunissIs^ner's Requests for
Admissions ("Admissions") in this case on Augast 3, 2012. Those Admissions are included in
the R^^^d as Exhibit G to the Motion to Distras.^^ of Joseph W. `I'esta, Tax Comxnissaonery dated
J'une 13, 2013 .
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This case boils down to a play by the Board of Education to obtain an unwarranted

wind.fal:l. Boards of educatlon. are political subdivisions of limited powers that and be created,

changed, and dissolved at will by t1^^ General Assembly. .r'^ccordzng1y3board^ of education can

sffly act within the confines of their statutory authority. Relatedly, this £^oaft long has held that

the General A^senibly is free to change the sourceM amount, and allocation of funding of political

subdivisions, so long as the money has not yet been distributed. When, like here, a board of

education abandons its statutory right to participation, and has not received a dist-rilaut;ion of the

funds, it has no vested right to such funds and cannot collaterally a^^^ the General Assembly's

allocation decisions.

^TATEMEN'r O:F THE FACTS AND CASE

In 2002, the City of Cincinnati acquired a parcel of property adjacent to the Cincinnati

Convention Center (the "new parcel.'$) a-nd in 2004, began construction on that parcel to expand

the Convention Center. See, Tax Commissioner's Statutory '1`ransm.pt ("ST") of September 24,

2012 at 11, 96-97^ Stips at 2. The original sixteen parcels that comprised the Convention. Center

were tax cxempt at that tznic. ST 11, Exhibit; Admission No. 1; Stips at 1. However, the new

parcel was not yet determined tax exempt when the City purchased it. Stips at 2.

On September 14, 2006, the City filed an application with t1-ic Hamilton County Auditor for

real property tax ^xernption and reniissgon seeking ^xernlsti^n for the new parcel beginning with

tax year 2005. ST 141-153; Admission No. 2, Stips at 5. 'rlae Auditor f6mrar€1ed the application

to the Tax Com rnissgox^^ on October 5, 2006. Id. On March 22, 2011, the Tax Commissioner

^^s-ued his final determination, finding that the City was not entitled to exemption for the new

parcel. ST 96-102, Stips at 10. Also on Mareb. 22, 2011, the Tax Commissioner issued aii. Order

to Restore Real Property to Tax List, which directed fl:ae Hamilton County Auditor to restore the

2



sixteen parcels comprising the original C€^il^ention Center property to the tax llsx. ST4 at ExIiibit

1; Stips at 11. 'rhe City appealed to the BTA on May 13, 2011. SI' 90-95 s Stips at 1 s.

While the City's appeal was pending before fheB'l"A, amendments to R.C. 5709.084 and

uiicodified 757.95 ("the new laws") were enacted in the biennial budget bill and became

effective on September 29, 2011. ST 9; Stips at 14. Those portions of the a^.nual budget bill

established that in counties meeting certain population thresholds, convention center property

owned by the largest city is exempt from taxation, regardless of tlii-rd partyleas^ or management.

201.1 Am.,Sub.H.B. 153. The Tax Coa^m.fissloner and the City agreed to remaiid the case to

consider the e1fect ofthe laws, and the BTA ordered remand. ST 85-867 Stips at 17.

Five years after the application for exemption was fi1e€ly ^^ September 29, 2011, the ^oar(1.

of Education filed a request with the Tax Commissioner to participate in the exemption process

from that moment forward and asked the Tax CommassionLr for notification of applications for

exemption filed within its district. S'I` 69-75; Stips at 18.

Prior to September 29, 2011, the Board of Education had never asked for notice of

applications for ^^^ptioiis within its dIstract, nor had it soug 1.°at to participate in any way in the

exemption pxor-ess, or to object to the conlaiiuang exemption for the property comprising the

Convention Ceiiter. Admissions Nos. 3, 4; Stips at 8, 9. Indeed, during the time at issue, prior to

September 29, 2011, the Board of Education did not participate in any administrative

proceedings before the Tax Commissioner on determination of"appllcations for ex^^^ptis^n within

its district. Admissiozis No. 7.

Still, on Seplexn:ber 29, 2011 the Board of Educalaor^ filed "Statement of its lnt^^ition to

In^enTen^ and Oppose the City of Cincinnati's AIspiiceLion for a Tax ^xem, Istion" with the Tax

Coxrxmissionere Stips. at 18. The Tax Commissioner could not permit the Board of Ed^cation. to

3



become involved in the proceedings because it had failed to meet the statutory prerequisites, and

he informed ^^^ Board of Education of that fact via email on September 29, 2011, ST 6& Stips

at 18.

Also on September 29, 2011, the Board of Educatioii fi1ed a civil suit in the Franklin

County Common Pleas Court, naming the Tax Commissioner and the City as cletendants. ST at

10; Exhibit H to the Tax Commissioner's Motiogi to Dismiss before the BTA. The suit a1l^ged

that the new laws were mi^onstitational for several reasons. ^'c^ On October 19, 2011, the Board

of Ed-ucation filed an amended complaint, adding a new constlr.ztional challenge at the request of

the trial court. See Exhibit I to the Tax Commissioner's Motion to Dismiss before the BTA. On

December 29, 2011, the trial court ruled that the Board of Educatlonys lawsuit should be stayed,

pending completion of the proceedings ^^fore the 'I'ax Commissioner and any related appeals.

ST 14-18.

On February 21, 2012, the Tax Commissioner issued his final determination in ttii^ case.

ST 1 W2. The Ca^i-ninissgoner deten-nined that no party had contested his March 22, 2011 order

restoring the 16 parcels to the tax list and that those parcels therefore would remain taxable on

the County's real property tax list. .1d. Ilowev^^, as to the new parcel., the Tax Commissioner

determined that this ^^^^^ was entitled to exemption in 2006 aiid rernlssion for 2005, ^tirsuan# to

amendments to R.C. 5709.084 and uncodified 757.95. Id.

The Tax Commissioner also found that the Board of Education failed to caniply with R.C.

5715.27 by failing to request notification of applications for exemption within its dist°1.ct and by

failing to file a timely statement of intent to participate in. this case. Accordingly, the Tax

Commissioner found that the Board of Education was preclurlea^ by that statute, and by this

Court's precedent applying that statute, from participating in the proceedings ort the application
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for exemption. Id. For that reason, the Tax Commissioner denied the Board of ^ducation'^

formal request for i€^tera^ntion. .Id.

On April 10, 2012, the Board of Education appealed to the BTA. iSee Notice of Appeal to

BTA, dated .r^pfil 9, 2012. The City, who is the property owner and the applicant for exemption,

did not appeal the I'a^ Commissioner's final det^^.^ination. The Tax Commissioner filed a

motion to dasrniss, contending that the BTA did not have jurisdiction to hear the Board of

Education's appeal. MotA^^ to Dismiss of Jasepb. W. Testa, Tax Commissioner, dated ^^e 13,

2013. The Tax ^onuitiss^^^er ass^ed that the Board of Educat€ogi was ^^^^ an authorized party

to bring an appeal pursuant to R.C. 5717.02, because the Board of Education had not filed a

statement con^em^^g an application for real property ^xem^^ion. pursuant to R.C. 5715.27(Q,

Id.

The B'I'A granted the Tax. Commissioner's niotion to dismiss and dismissed the Board of

Education's appeal for a lack ofjurisdiction. See Decision and Order, August 9, 2013. 'Fhe BTA

found that the Board of Education "failed to meet the statutory pr^,^eq-Liisites of R.C. 571 5.2'^^^^

^^id therefore carmot invoke [the B'FA's] ju-risdiction on ap^eal," Id. The:^oard of Education

now appeals to this ^ourte Notice ofA^^eaI., dated September 5, 2013.

5



LAW AND ARGU-MENT

Appellee '^ ^^ ^ommiss1^^erg ^ Pr^posation of Law No. 1: a

In order to participate in proceedings on real property tax ^emption applications, boards
of € ducat^^^ must satzsf'y the requirements of.Ro C 5 715.2 7 by requesting notice ^#`'^om the
Tax Commissioner of applications filed in their district, and by ^'i^ing a statement of intent
to participate in the Tax Commissioner's determination ofa particular application.

^.a The Board of Education cannot participate in the 1ega1 proceedings on this
app11eadon for exemption because it failed to M^^ the statutory procedures
^st^bUshed by:R.nCs ^715e27 and 571°7n02a

RXo 5715.27 provides the procedures by which the Board of Ed^cati€srx could have

participated in d^tennina^io^^ on the exemption application ^p- this case. Ensuing appeals are

^^vemed by R.C. 5717.02, which expressly conditions the right to appeal on sat^sfaction. of the

requirements of R.C. 57 15.27. The Board of Education did not comp1lv with. these jurisdictional

statutes, and accordingly, was ^tatutor.a1y foreclosed from ^articipatiiig before the '1'ax

Commissioner, and cannot appeal the merits of the Tax Commissioner's final d^^ertnina^on to

the BTA or this Court.

When a property owner files an application for real property tax exemption, ttic Tax

Commissioner is charged by statute to "consider sucb, application or complaint in accordance

with procedures established by the commissioner, [and] determine whether the property is

subject to taxation or exempt therefrom." R.C. 5715.27(F). That statute also permits a board of

education to participate in the Tax ^^^mmissioner's proceedings on the determination of the

mcait^ of s-uch r^eal. property exemption applications.

R.C. 5715.27 is the jurisd^cticsn^ ga^^^^^y for school districts to become involved i-n real

property exemption determinations. A board of education inust faithfully comply with the ^emis

of that statute in order to perfect its right to participate in the proceedings. Strongsville Bd: qf

Edn v. 7-aino5 92 Ohio St.3d 488, 489 (2001) (as a prerequisite, school districts must comply with
6



R.,C, 5715,27 in order to participate in the process); Olmsted Falls Board of !-,"dn. v. Tracy, 76

Ohio St.3d 386, 388 (1996)(swne)p St^^s at 6M7.

The recent decision of Groveport Madison Local Schools Bd. oj-`Ldn, v. Franklin Cly. Bd.

qf Edn. confirms this result. 137 Ohio St.3d 266, 201^^Ohio-4627r ^ 14. Although that case

does not strictly apply, because it coneems the requir'einents for complaints before boards of

revision under a different statute with its own comprehensive body of pj^^^ent, the decision is

still lllumina1i-ng. This Coutt confirmed that 4xF[w]h^n a stat-ut^ specifically req-Llir^s a litigant to

perform certain acts in order to invoke the jlar^sdictgo^ of an administrative tribunal (or the

jurisdiction of a court to review an administrative decision), the performance of such acts usually

^onstitu.tes a prerequisite to the tribunal's jurisdicti.oii."' Id. (Emphasis sic.) (quoting

Knickerbocker Properties, Inc. AIII vo Delaware Cty. M qf Revision, 119 Ohio St3d 233, 2008-

Ohio-3 1 92, 110). This Court explai^^ed that when a statute does contain specific requirements,

(as does R.C. 5715.27), complete compliance with statutory r^quireirients is generally a-n

"indispensible prerequisite to [an agency's] exercise ofjurl.s€lictlon.°^ ^^ at T-1 12.

Under settled Ia^^ because R.C. 5715.27 confers a right to petition the Tax Commissioner

(and appeal therefrom), stract adhc-r^^^ to the "conditions thereby imposed is essential to the

enjoyment of the right conferred." Performing Arts Sch. of Metro. Toledo, Inc. v. Wilkins, 104

Ohio St.3d 284, 2€304aOhi€^-6389 Ti 19 (quoting Am. Restaurant & Lunch Co. v. C7Zaa^der, 1471

Ohio St. 147, 150, (1946) paragraph one of the syllabus).
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The versions of R.C. 5715.27(B) and (C), when the City filed its application p^ovide 3a

(B) 'rhe board of education of any school district mqv request the tax
commissioner to provide it with notification of applications for exemption from
taxation for property located within that district. If so requested, the commissioner
shall send to the board for the ^uaitm ending on the last day of March, lutie,
Septem. ber, and December of each year, reports Lh^^ contain sufficient information
to enable the board to identify each property that is the subject of an exemption
application, including, but not limited to, the name of the property owner or
applicant, the address of the property, and the auditor's parcel number. The
commissioner shall mail the reports on or about the fifteenth day of the month
fc^^^owiiig the end of the quarter.

(C) A board of education that has requested ^^tificr^don under division (B) of
this section may, ^rith respect to a.aiy application for exemption of prqp^rty
located in the district and included in the comma^si^ncr^s most recent report
provided under that dgvision,^^^ a s-latemea^^ with the commissioner and nith the
applicant ia^^^^adng Its intent to submit evidence an€^^ayWc%pate in any hearing
on the application. The statements shall be filed prior to the first day of the third
month following the end of the quarter in wb.^ch that application was docketed by
the commissioner. A stateme,^^^^ed in compliance with this division ^^^^^^s the
district to submit evidence and to ,p^rdci,^^^e in any hearing on the pr€^^erV and
makes the district a party for ^urposes of sections 5717.02 to 5717 04 of the
Revised Code in anjp appeal of the commissioner's decision to the board of tax
appeals.

(Ernph^^s ad^ed). Two jurisd^^tional requirements are expressly ^et. forth in R.C. 5715.27e

First, prior to the owner's filing of the real property tax exemption application, the board of

education must have p^e-viousl^ requested notification from the Tax Commissioner of any

exemption applications filed relating to property within its school district. See R.C. 5715e27(B)

and. (C); Stips at 6-7. Second, if, and only if, the board of education has made that request, the

board of education then must timely infcsrrn the Tax Commissioner of its intent to participate in

the Commissioner's administrative proceedings. R.C. 5715.27(C)^ Stips at 6-7. The board of

3 ReC. 5715.27 w&s amended in 2008 and again in 2011. The amendments are not material for
purposes ^^this appealy except that the 2008 amendments, which remain in the current version of
th.e statute, changed the time for the Tax C^^^^ioner to notify boards of education of new
applications from quarterly to monthly and the response timefor school boards to participate is
now ^^o-rtero

8



education must state its intent to participate within r^ugb.1y three months of the owner's filing of

the application. See former R.C. 5715.27(D).

'1"ho^^ two statutory steps are absolute prer€^-Liisites for a school board to become involved

at the Tax Conimissioner's levela So, when a property owner files an application for exemption,

a school board can only participate in the Tax Commissioner's administrative determination of

that exemption application when those two steps have been. met,

The Board of Education has freely admitted, thr^^^^^out these and orther pjoc^^edings, that it

did not timely participate in the exemption determ. lnation process outlined above. Achnissions

No. 3, 4; Stips at 8, 9; Apt, Merit Brief at 1„2S 4-5, 14.

First, the Board of Education failed to request notice of applications fa^ exemptions from

the Tax Commissioner under R.C. 5715.27(B). Id. Accordingly, the Board of Education could

not have filed a statexnent of intent to participate under R.C. 571 5e27(C) at all, because it failed

to meet the precondition of requesting notice of applications for exemption filed in its district

pur^uant to R.C. 571 5.2°7(B). Second, the Board of Education iiever filed the state ment required

by R.C. 5715.27(C), indicating its intent to participate. R.C. 5715027^^^ expressly provides that

only when the statemeiit of intent has ^een. filed may a board. of education be a party to the Tax

Commissioner's proceedings.

The failure to comply with R.C. 5715.27 has jurisdictional consequences for appeal too.

Like the right to participate at the Tax Commissioner level, the right to appeal a determination of

the Tax Commissioner on an exemption application is expressly conditioned on compliance with

R.C. 571527.
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Specifically, R.C. 5717.02 ^^ovides theL if the R.C. 5715.27(C) stat^nien-t is not filed, the

BTA has no jurisdiction over the appeal:

Appeals froin a decision of the tax corunissioner or ^^wity auditor ^^^^eming an
plicati^s^. for a property t^r. exe^.ptio^. may be t^e^. tapplication tne board of tax appeals by the

applicant or by a school dis-crict thatfil'ed a statement concerning that application under
division (C) of'^^ction 5715.27 ofthe Revised Code.

R..Ce 5717.02 (Emphasis added).

1"°nus, by fa€.lirag to provide the R,C. 5715.27(C) statement, the Board of Education

precluded the possibility of appeal to the BTA. Accordingly, the Tax Commissioner and the

BTA properl y detennined that the Board of Education could not participate in the proceedings on

the City's exemption application at the Tax Commissioner level or in subsequent appeal to the

BTA. Olmsted Falls Board ofEdn., 76 Ohio St.3d 3$8; Strongsville Bd. ofEduc.A 92 Ohio St,3d

at 489. This Court should affimi the BI'A's dismissal.

'1be lack of jurisdiction of the BTA results in a lack of jurisdiction at this Court too. As

this Court has repeatedly explained, its jurisdiction is "derivative" of the BTA's. Brown v.

Levin, 119 Ob.zo St.3d 335, 2008-OMo-4081, 123 fn. 4 ("an issue o1'th^ BTA's jurisdiction * ^ *

bears, derivatively, on our own,.'y) (citing Elyria v. Lorain Qva Budget Comm., 117 Ohio St3d

403, 2008ROh€o-940, 13); Worthington City Soh. Bd. ofEdno v. Franklin Qv. Bd. ofRevision,

1 24 Oliio St3d 27, 2009-Oh.io-5932, ¶ 17 ("An issue that pertains to the B'1'A.'^ jurisdiction to

hear the merits of an appeal thereby pertains derivatively to our own jurisdiction * * * .") And,

when the BTA lacks jinisdiction o-v^ an appeal, so does this (;ourl. Osborne Bros. Welding

Supply, Inc. v. Limbach, 40 Ohio St.3d 175, 178 (1988); Brown, 2008mOhio-4081 at ^ 23.

Accordingly, just as the B'1'A laclCed,jurisdiction, so too does this Court.
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Moreovera it would be fundamentally unfair to property owners, like the City, to allow

school districts to ignore their stara.to^y duties but still junip into litigation e, a later date. As the

BTA has expla1^ed in another case w1^^^e a school district failed to timely participate in aag.

^^^^tion application proceeding: "it would be unfair to a property owner to be put to all the

time and expense of exemption proceedings, only to 1°md that he must re-litigate all of those

issues for subsequent i^tenr^^^^^ tax years merely because a school district elected to sit idly by

or neglected to jozn. in the litigation 1n. the first 1a^^tance. Nor waul^ such a statutory sch^e

foster judicial economy." Olmstead Falls Bel of Educ. v. 1"r^^cyY BTA No. 93911a1382 & 1383,

1995 Ohio Tax LEXIS 1294, at ^20-21, (Nov. 3, 1995) (the ^choo:I district filed an untimely

coniplain1 against contin-Liing exemption, and the ^T.A.. held that the '1'ax Commissioner was

without jurisdlcti e^n to c;on-side-r the commiplaint),.

Because the Board of Education failed to comply w11}t R.C. 5715.27, it failed to confer

jurasdgclit^ii on the'1'ax Commissioner, the B'1'A.e and this Court. See, Strongsville Bei. of.^dn. 0 92

Ohio St.3d at 489; Olmsted.^'alZs Board ofE'dh, 76 Ohio St.3d at 388, The decision of the BTA

must be affirmed on that basis. The remaining issues presented in this appeal are merely

academic.

2. A baard of education can only raise challenges to the Tax Commissioner's
determination on real property exemption applications through the special
statutory proceedings provided by the General Assembly.

The special statutory proceedings provided for in R.C. 571.5e275 R.C. 5717.02, and R.C.

5717.04, are the exclusive methods by which a board of education may raise e1-iallenges to the

exemption of real property. Because it failed to follow the stat.i.trs-ry prc^^^^^^ the Board of

Education faglal to impart jurisdiction on any tribunal-including this Couft-to consider the

merits of its challenges to 'the Tax Commissioner's determination through any other means,
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Because the special statutory proceedings are th.c exclusive method, no ot1^^^ tribunal has

jurisdiction to hear the Board of Education's constitutional chaii^^^es,

When parties wish to raise constitutional claims through the administrative process, they

must do so in their notice of appeal to the BTA. ^^^^^^^and Gear Co. v. Llmb^chg 35 Ohio St.3d

229, 229 (1988) paragraph three of the syllabus ("The questioTi of whether a tax statute is

unconstitutional when applied to a particular state of facts must be raised in the notice of appeal

to the Board of '1'ax Appeals"). The BTA does not "determine the constitutiox^^ validity of a

stat,ate." Id. at paragraph three of the syllabus. Nonexbeless, the BTA "receive[s] evidence

concerning th[e] question il°p^^^^^ed * * * . " Id. at paragraph three of the syllabus.

Mindful of this adjudicatory fr^^^^orky parties routinely allege constitutional violations

before the BTA and submit evidence and arg.;.ment. in support of such claims, whicli are then

subject to direct review as of rigbx by the O1i€c^ Supaei^^ Court pursuant to R.C. 5717.04. See,

e.g., Ohio Apt. Assn. v. Levin, 127 Ohio St.3cl 76, 2010-Olaio-4414, at 116; Home Depot UWA,

Inc. v. Levin, 121 Ohio Ste3 d 482, 20094Ohio-1431^ at T 22; Columbia Gas Transmission. ( 70. 1Xo

Levin, 117 OMo St.3d 122, 200$-C3hia-511, at T, 40a ,VC[ n1ecommunfcati^ns Corp. v. Limb^^ch,

68 Obio St.3d 195, 197a198 (1994); Columbia CTas v. Limbach, 68 Ohio St.3d 366, 368-69

(1994). In this manner, parties preserve their constitutional claims for resolution by the Supreme

Court on appeal pursuant to R.C. 5717.04.

But when a party, like the Board of 13ducafiion., has f-hi1ed to take the steps necessary to

participate in the administrative determination of the real property exemption application, that

party cannot raise aiiy constitutional challenges-or any other issues-on appea.1. at all. A party

has no nght to raise claims or present evidence in support of issues that are not jurisdictionally

before the BTA. Wagenknecht v. Levin, 121 Ohio St.3d 13, 2008-Ohio-6812, at ^ 1 5-1 9 ("[A]
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litigant's right to a hearing under R.C. 5717,02 does not ^^co^^^^s a right to present evidence

on points that are not jurisdictionally before the B'TA.S9) ln. ^^ort, the Board of Education is a

stranger to this case.

Boards of ^d-ucation were created by the General Assembly as llmgtea^-function quas17

corporate bodies. Their purpose is to cany out the General A^s=bly`s plans for the systern of

statewide educa.tion, "It is well settled that a board of educaxlo^. is a quasas^^^^ratlon acting for

the public as one of the state's miiiasteiial education a^e.n. c1es xf€^r the organization,

ad-inini.stratlon and control of the public school system of the ^tate.yr' BeiAss v. Westerville Bd,

ofEducation, 37 Ohio St.3d 187, 1 89 (1988), (citation omitted).

This Court has explained that the ^cnera1 Asseinbly may take the property of a school

d1^tri-ct,^ transfer debt to it, change its territory and its tax base, modify its powers, or even abolish

a district L-ntgrely ------all without iriolatlng an-^ constitutional guarantees. See, 4von Lake City

SchoolDisto u.Limbach5 35 Ohio Sto3cl 118, 120-22 (1988).

Boards of education are "creatures of statute." See, e.g., ^^^^erg, v. Board of E€luctitior€,

135 Ohio St. 246, 248 (1939) ("Boards of ed^catl.€sr^ are created by statute, and their^^sdactlon

is ^onf^ed only by ^tatatory provision. Just as an.y other administrative board or body, they

have such powers only as are clearly and expressly granted."); Wou'v. Ci^yahoga Falls City

School Dist. Bd; ofP'duc,, 52 OMo St.3d 222, 223 (1990) (smne)g Ifall v. Lakeview Local School

Disto Bd. of'Edue., 63 Obio St,3d 380, 383 (1992) ^saine). As creatures of statute, boards of

education are strictly limited to act withiii the authority expressly csanl^.^ed -u^on them by

statute. .Id.

As far as the Board of Education is concerned, the admanist^aftvc proceedings furni^hed by

statute are the exclusive proceedings, because they are the only venue expressly provided for
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boards of education by the General Assembly. But, as explained, the Board of Education did not

paiticipate in the exemption detennznation process outlined above. `I"tie Board of Education did

not request notice of applications filed within its district or timely indicate its intent to participate

in the Tax C®mniissioner" s proceedings pursuant to R.C. 57l. 5.27.

'1'herefore, no tribunal can take jurisdiction over the Board of Education's claims otitside of

this exclusive set of special statutory ^roc^edings. sI'^^here the General Assembly has enacted

a complete, comprehensive and adequate statutory sc1ieme governing review by an

administrative agency, exclusive jurisdiction may be held to lie with sue'n an agency." State €"x

rel. Cieauga C#y. Budget Commisszon v. Court o,^',4ppeals, I Ohio St,3cl 110, 113 (1982); see,

also W^st1srook v. Prudential .fns. Coo, 37 Ohio St.3d 166, 170 (1988) ("[^]h^^ statutory relief

is affor€^^ and clearlY applies to the ci^curn^tan.^^s giving rise to the action, the statute

constitutes the exclusive avenue for seeking redress.")

The special statutory proceedings in R.C. 5715.27, R.C. 5717.02, and R.C. 5717.04 provide

the Board of Education with the exclusive method ffr^ cha.leng%r^^ the constitutionality of the

statutes at issue. This Court should not permit the Board of Education an end4ru^. around the

special statutory proceedings set forth in R.C. 5715.27 by improper appeal to this Court.

The Bssard of Education's (stayed) action for declaratory judgment and iqj-uriction in the

FranUin County ^^^^^on Pleas Court is sitnilarly inappropriate. This Court has explained that

".actions for declaratory judgment and inj-anction are inappropriate where special statutory

proceedings would be bypassed" and that "courts have ai^ jurisdiction to hear [such] actions in

the first place." State e,^ ^eL .,^lbright v. Court of Common I'leas of Delaware Cntye, 60 Ohio

St.3d 40, 42 (1991). `i'1`he circumvention of these special statutory procedures would nullify the

legislative intent to have specialized tax questions initially determined by boards and agencies
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specifically designed and created for that purpose." State ex reL .,^^^s Sales v. Voinovich, 43 Ohio

App.2d 18, 23 (8th Dist. 1975). Accord, Zupancac v. Wilkins, 1 C^th Dist. No. 08AP-472, 2009-

Ohio-36$8, ^^ 25 (finding that an "action for declaratory judgi^^^ is not the proper vehicle by

which to chalenge the Tax ^^inmissioner"s decision"); PVisc v. Clark, 5th Dist. No. 02CA006,

2003-Ohio-1247r 1 18 ("The courts of this state have consistently held that a declaratory

judgment action is not a^prop-riate when an adequate remedy at law is available * * * »)

3. There is no post hoc fix for the Board of ^ducatl.^^^^ abdication of its right to
participate in administrative proceedings on. ^^^^eations for exemption.

"1'he Board of Education abandoned its right to participate in. a11. administrative proceedings

on applications for exemption long before this case arose. Stips at 6-9; Admissions No. 3m4, 7.

Realizing t1-i^ gravity of its failure, the Board of Education did belatedly aLqempt to "intervene" in

the Tax Cc^^^^^io^ier"s proceedings on September 29, 2011 (five ye-ars too late), citing to R.C.

5715.2e^^) as the basis for an ^^tensioii. of time. ST 69-75, Stips at 18. At the same time, the

Board of Education submitted a notice that it wished to be ^^^on.ned of future applications for

exemption. ST 76; ^^^s at 1. 8.

However, the Board of Education could not join the proceedings on the application for

exemption at that tinie. As this Court has held, an application to extend the time for participation

under R.C. 5715.27(^) must be made prior to the expiration qf the original 3-mcnth deadline.

See, Strongsville Bd. ofFduc., 92 Ohio St.3d at 490. :in this case, that deadline passed nearly 6

years earlier. Furtherrnore, in order to invoke R.C. 5715.27(C), the Board of Education would

have had to have requested notification of applications for exemption uncier R.C. 5715.27(13^ ------

whrch it never did. Admissions No. 3, 4; Stips at 8, 9. Thus, e€^^ii if the Board of Education had

indicated its intent to participate, it would not have met the threshold.
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ln its brief, the ^oard of Education s-uggests that tho 'r^ ^ormn^lssir^ner should have

a11^wed intervention five years after the deadline passed, because under R.C. 5715.27(D;'1F the

^omn-iiss<^^ier "may extend the time for filing a statea^^^t under division (C) of this section."

Apt. Merit Brief at 13. This argument was not raised before the Tax Commissioner or the BTA

and is not before this Court properly.

Regardless, this Court has already considered and rejected this exact argument. In

Strong"alle, the Tax Commissioner was faced with a statement of intent to participate from a

bs^ard of education filed only one month late. 92 Ohio SOd at 490. The Conimzssir^^^ found

that, because the statement was untimely, the board of education had failed to confer jurisdiction

on him to consider its complaint. Id. at 489. This Court affirmed the Commissioner's

detennanataonP holding that "[w]e are convinced that the Tax Commissioner's interpretation of

R.C. 5715.27^^^ was r^^songible2 and that his decision was within the contemplation of the

statute." Id. at 490. `l'has Court explained that G4^^lf the BOE needed additional tirne to file a

statement of l-ntent to participate it could have asked the commissioner for that additional time

prior to the expiration of the last date for filing." Id. The saine is true in this case. The Board of

Education camiat show that the Tax Commissior^^r M. ed by failing to waive a statutory deadline

that passed five years prior.

In its brief, the Board of Education also suggests that its intervention was appropfiate}

because it raised its claims "at the first available opportuii€ty.", Apto Merit Brief at 13 (citing Bd.

qf.^'e^uc, qfS'outhR Mestern 00.t Schools v. Kinney, 24 Ohio SOrl 1 84, 1 86 (1986)), The Board of

Education is mistaken abaut the term "available." In this case, there was iio "available"

opopportunity, because the Board of Education failed to follow the steps necessary to make an

opportunity available.
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The Board ssx Education also sought interventiogi at the BTA in its own appPal, See BTA

Notice of Appeal at 4. Of co-urse9 there was no appeal before the BTA in which the Board of

Education could 5`znterrene.'° The Board of Education was the only appellant; the applicant

property owner, the City, did not appeal. Either the Board of ^ducatioai had autliority to pursue

this action on appeal as a party, or its action in filing the notice of appeal was deficient and

properly dismissed.

Still, the Board of Education suggests that BTA cases allow intervention for "c1iangecl

circumstances." Apt. Merit Brief at 16, citing Fazio Ltd. Partnership X6. 2 V. Cuyahoga Cty', Bd.

of Revi-sion, BTA Case No, 201.1-K-1797s 2011 WL 4748925 (Oct. 4, 7011)g and Bassett v.

Franklin Cty, Bd. of.t^evisioriy BTA Case No. 2007-Aa994, 2008 WT, 2316535 (May 27, 2008)o

Not so. In both of the (distinguishable) cases cited by the Board of Education, the BTA allowed.

a school board to intenPene in a case atisir^^ from a Board of Revision valuation deteranaliation

under R.C. 5715.19. In those cases, the B'1'A found that the property owners' non-compliance

or mis-compliance with the complaint provisions of R.C. 5715019 justified school board

involvement at the BTA leVel.4 'Flais case, however, cor^^^^ the application for exemption

process that occurs through the Tax C®m-tnissioner. And, the property owner here did everything

right-it is the Board of Education that rni.s-com,plied with the statutory requir^^^ents for

participation. The Board of Education ^^i-not claim that its own mis-action operates unfairly

against it and militates zn.favor of interc^ention.

4 Specafica11y, in those cases, the property owner sought a valuafiaon.below the ^tatutssr. y dollar
threshold requiring notification of the schoo11aoard before the Board of Revision, but
^^^^^^^uLmIfl^ raised the dollar amount at issue on appeal to the B'1'A to a level that would have
required notice on the school district, if so-light at the BO1•d.., Fazio Ltd. Partnership No. 2, BTA
Case No. 2011aK-1797, at *1r2; Bassett, 2008 WI, 2316535 at *2. The BTA found that
intervention ^^the school district on appeal was appropriate in such circumstances, Id.
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In the end, there is no need to engage in handwringing over the Board of Education's

ability to participate, because the Board of Education abandoned that right long before the

application at issue in this appeal was filedo Stips at 6-9; Admissions No. 3-4, 7. A-nsi there is no

reasonable argumeait why the Board of E^^cafta^ would not have availed itself ol' the statutory

process, had it intended to protect its rights. The threshold for pa-rticipation in the exemption

determination was low-it would have required merely two letters. Strongsville B€^ of E'dn., 92

Ohio St.3d at 489 (^he Board of ^^^cati^ti "merely had to send a tiinely statem€^^^^ to the

conurissioner and the applicant of its intention to submit eviden. cc and participate in the

hearing"). This is a rrairg,^^ial cost for the Board of Education to protect its rights in. a case worth

$7 rni.llian, by its own reckoning. Apt. Merit Brief at 5, Suppe at 6. The dollar ain€^^t at issue

alone ahould have been rea.s+^^i enough to take the simple step of mon^^^ii ^.g the application

process.

Even less reasonable is the Board of Education.'s claim that it could ^asm its back on the

exemption process with impunity, because the law was so clearly in its favor. In this regard, the

Board of Education complains that it was not "clairvoyant" and did not know in 2006 that the

General Assembly might change the law. Apt. Merit Brief at, 14. This assertion rests on the

faulty premise that the Board of Education could have, but chose not to pa-rticipate in. the

exemption determination process based upon a reasoned decision on the merits of case law as

applied to this particular parcel of property. Not so. Ix^^^ead, the Board of Education t.ar^ed its

back on every application for exemption filed in its dis€rict---choosirzg never to participate, by

never filing a request for notice of exemption application with the Tax Commissioner pursuant to

R.C. 5715.27(B). Stips at 6w9o Admissions No. 3a4, 7. It is disingenuous for the Board of

Education to claim that it chose to forego the ability to participate in all exemption applications
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for the entire district during all of the years at issue, based upon a reasoned study of the then-

existlng law relative to this one parcel and the stalwart conviction that such laws would never

change. 'N€^^ has the Board of Education provided a sbred of evidence to back this claim u0- .

This Court must recognize the Board. of Educatlon.'s appea1 for what i'L is: a post-hoc

attempt to fix its failure to participate in the statutory proceedings. But it is too late. The Board

of Education failed to take the steps necessary to participate -ir^ t-hbs proceeding on the City's

application for real property exemption.

A, eIlce Tax Commissionerps Pro" i^^^^ of I1aw Noa 2<

^^s Court will not consider propositions of l€^^w that were not specified as error by the
Appellant in its notice qf appeal pursuant to.Ra C. 5717.04.

I. This Court lacks jurisdiction to consider the Board of Ed.ucataon's
constitutional ^hallen^^^ pursuant to R.C. 571780^^ because the Board of
Education did not specify these arguments as error in its Notice of Appeal.

The Board of Education devotes a sizable portion of its brief (the entirety of its Second

1D^^^sition of Law) to the constitutionality of a statute and an. utzcss^ified portion of the bill.

Apt. Merit Brief at 18m29. 1-Cr^^ever^ the Board of Education did not specify any error with

regard to these arguments in its Notice of Appeal to this Court. Therefore, ^^^uant to R.C.

5717o045 the Court lacks jurisda^^ion. to consider these new arguments, and must dismiss them.

This Court has expWned thaz its "authority to review decisions issued by the BTA

^ianat^s from Sect1on. 2(B)(2)(d), Article IV of the Ohio Constitution, wb.^ch states that this

court's appellate jurisdiction encompasses `[s]uch revisory jurisdiction of the proceedings of

administrative officers or agencies as may be conferred by law."' Polaris Amphitheater

Concerts, Inc. v. Delaware ^;^v. Bs^` q^".I^evisiom^, 118 Ohio St.3d 3.^^^, 2£^08mO',^€^-2454 (^pl^asis

siq) !(1 3. In this case, that law is R.C. 5717.04.
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In appeals from the BTA, R.C. 5717.04 "strictly defines" this Court's authority. Id. nat

statute "'re€1u^^^^ parties who seek review of a BTA decision to 'set forth * * * the errors tnereln

complained of,' and that mandate limits the scope ^^[this Court's] appellat^jurisdiction.'4 Id,

When an appellant fails to specify an argument as error in its notice of appeal to this

Court, the Court lacks jurisdiction to consider that argument and will not grant relief upon it. .£d

at ^, 798 (citing C^eveland Bd. ofEdn. v. Cuyr€ahoga Cty. Bd. of.^evasion, 68 Ohio St..3d 336, 337,

(1994) and Columbu.s Bd. of Edn. v. J C Penney Properties, Inc., .1. 1 Ohio St.3d 203, 204-205.

(1984)).

In this case, when the Board of Eda^catic^ii filed its notice of appeal with this Court, it

identified three ^^^^^ complained of as its reason for the appeal:

[(1)] The Board of Tax Appeals Decision and Order granting the Tax Cormngssioner's
Motion to Dismiss is unreasonable and unlawful;

[(2)] The Board of Tax Appeals Decision and Order denyigig the City of Cincinnati
School District Board of Education's request for intervention for the limited purpose of
establishing a record. before the Board to challenge the constitutionality of 2011
AM.Sub.ll:.B. No. 153 that added language to R.C. 5709.084 ^d uncodified section
757.95 was reasonable and unlawful;

[(3)] '^^ Board of '1`^ Appeals Decision and Order den^ar^9 the City of Cincinnati
School District Board of Education's request for ixatervention for the limit^ purpose of
establishing a record before the Board to chal1emge the constitutionality of 2011
AM.Sub.H.B. No. 153 that added language to R.C. 5709.084 and u-neodi^°-€ed section
757.95 ignores the fact that the statute being challenged was enacted years after the time
period set forth in R.C. 5715.27 that requires the filing of a statement of intc,-rest by a
school board and at a time when the statute being challenged was neither enacted nor
effective.y}

Notice of Appeal, dated September 5, 2013 at Exhibit B.

Assignment No. 1 is a ^^^^^ficat^^^ so vague and non-specific that it might ^^^ raised in

any appeal. This Court has frequently explained that such vague assignments of error fail to

specify a n y error a t all. &es Richter T ^ a n s ^ ' ^ r Co. v. Bowers, 174 Ohio St. l 13,114 (1962); see,
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also, Queen City Valves v. .P^ck, 161 Ohio St. 579, 583 (1954) (Error specified cannot be

^^g^eralities" or "such as m1gli115e advanced in nearly an.y case" 'but must "call the ^tterit1on. of

the board to those precise detenra.l.nat1ons of the Tax Commissioner with which appellant took

issue."); C€a^tner & Co. v. Kosydar, E1enth Dist. No, 33326, 1974 WL 184872 at *1 (8th Dist.

Nov. 7, 1974) (Specifications of error must be anoxe than s`gen^°al. allegations of error."Y or

"[a]11e,gat1ons that could be applied to all cases" or "an allegation that the Tax Commissioner's

assessment is contrary to 1aV` wid "not so ^road or general that it might be applied to any case.")

^ccord1ng1y, Assigiiment No. 1 fails to confer jurisdiction on this Cs^urt.

Neither Assigmen^^ No. 2 or 3 raises a constitutional challenge to the statutes at issue.

1^^^^ead, these assignmcnts regard the Board of Education's ability to i-a1:ersrene in the,

proceedings before the Tax Commissioner in order to ^buil^ a record for its constitutional

argument, not that the BTA erred by^'̂ ailing t^.^ consider or overturn the statutes. This is not

wordplay by the Tax C;ornmsssianer-the Board of :l3ducai^on simply did not assign as error the

constitutionality of the new laws. Nowhere in the Notice of Appeal does a true constitutional

challenge appear. Such omission can hardly be a mistake. The Board of Education had thorot^gh

and quite specific specifications of error challenging the constitutionality in its Nlot1ce of Appeal

to the BTA.5 See BTA Notice of Appeal at 2-3. A simple cut-andmpa,.^te would ha^^^ preserved

them. But, instead, the Board of Education chose not to assign the constitutional challenges as

j 1n its BTA Notice of A^^ea1., the Board ^^^ducatia^n a^^ert-ed, among otlier ^^^s -,

'1'he Tax Commissioner erred in granting the tax exemption and remitting taxes
for Parcel No. 145a0002-0057 because the basis for grdli11.^g the ^xeMpt1^n and
x^in1tting taxes, R.C. 5709.084 effee-tlve in accordance with Am. Sub, H.B. 153
along with uncodif-^^ section 757, violates the Ohio Constitution. Specifically,
this statute violates (1) Article 2, Sectioxa. 28 prohibiting retroactive laws; (2)
Art'ic1e 2, Section 15(D) limiting statutes to a single subject; and (3) A-rtic1e 2,
Section 26 requiring that laws be of uni^o-rm operation throughou11he State.
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error to tl-iis Court. '11hus, this Court lacks jurisdiction to ^onsgder, and must dismiss the Board of

Education's Second Proposition of Law in its brief. Richter Transf^r Co., 174 Ohio St. at 1] 4.

Moreover, it would be unfair and prejudicial for this Court to consider the newly raised

constitutional argameiits, because the time to file a crossaappeal has passed, aiid the Tax

Commissioner or city might have filed a protective cross-als^eal had constitutional arguments

been made.

For all of these reasons, this Court should find that it lacks jurisdiction to ^onsisl^.^ the

constitutional. arguments contained in Proposition of Law No. 2 of the Board of Education's

Merit Brief

2. Even if this Court considered the Board of Education's constit-ationai
arguments, the new laws would withstand scrutiny.

Even i^the Board of Education manages to clear all of the jurisdictional hurdles-failure to

follow the statutory process to participate and l"a1u.re to assign the constitutional challenges as

error to this Court-this Court would still ^^^ the BTA's decision.

A. Laws passed by the General Assembly are presumed constitutional
and ch^^^^^^^ bear a heavy burden.

In respect of the legaslatgvemd^^^cratic process, courts assume that laws pmei by the

Gener-ci1 Assembly are constitutional. "Precisely ^^ca-use we endeavor to avoid interfe°ing with

the legislative process, we presume that statutes are ^onstatutionale" SState ex rel. Ohio Civ. Serv.

Employees Assn., AT`S`CME, Local 1.Iâ ^'.^-^`.^O v. State Emp. Relataons .Bd.s 104 Ohio St.3d

122s 2004-Ohio-6363, 27o

Legislative enactments like the new laws at issue bear a presumption of ^onstitati^^iality

and must be shown to be unconstitutional "^^^ond a reaso^:able doubt.Y" Ohio (;re^^ers Assne v.

Levin, 123 Ohio St.3d 303, ^^^^-Ohion48725 T 11, (citing Cc^^umbsa Cias Traznsm. Corp., 2008w
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Ohiow511 at ¶ 419 quoting Yajnik v. AkronDept. r^^^^^alth, Hous. Div., 101 Ohio St.3d 106,

^^^4-Ohlo-3579 ¶ 16). The challenger bears a heavy burden to show that the law is

unconstitutional, and a law will be upheld if a plausible constitutional inteT.retafi^on is available.

Ohio Grocers at ¶ 11. '1'he Board of Education cannot meet this heavy bur€1en, in this case.

B. The Board of Education cannot raise its asmappli.ed constitutional
claims on appeal to this Court.

The Board of Education recognizes that it cannot raise constitutional claims before thfis

Court that were not considered below. This recognition is inherent in its new a^^ertion. that its

constitutional challenges are "facial" challenges. See Apt. Merit Brief at 18. The Board of

Education must characterize the e-ha.l1en^^s as "facial," in order to have this Court consider them

at all, because the BTA found that the Board of Education had failed to a^^^^ jurisdiction on

any tribunal to consider its claims.

In order for this Court to rule on. these challenges as "facial" for the first time on appeal,

this Court would still need to acquire jurisdiction over the underlying merits of the Board of

Education's appeal, which it has not. As explained above, the Board of Education fOed to

confer jurisdiction on this ^o-art at all, regardless of how it characterizes its constitutional

claims. The Board of Education cannot use this appeal from a dismissal on jurisd1^^ionall

grounds as the thin edge of the wedge to drive in its merits claims.

Moreover, despite portraying its claims as facial challenges, the Board of Education's

actual arguments reveal that the challenges are as-appllesl. An as-applied cha.ler^^e arises when

a challenger attacks the `°^onstitutia^^ial app1ication. of legislation to particular facts.P9 ,^outh-

Western C^^v Sch., 24 Ohio St.3d at 185. 4`if the Act is challenged on the ground that it is

unconstitutional when applied to a particular state of facts, ^^ burden is upon the party making

23



the attack to pr^^^^t. clear and convincing evidence of a presently existing state of facts which

makes the Act ^constitutional and void when applied thereto." Cleveland Gear Co., 35 Ohio

St.3d at 23 1.

A c-u^ory review shows that all of the Board of Education's claims are "as-applied,"

meaning that they challenge the constitutionality of legislation as applied to the particular facts

of this case. Plainly, these claims all revolve around the application of the new laws to the facts

of the Board of EducationYs case-typical as-applied challenges. Just as plainly, the Board of

Education does not attempt to demonstrate that the laws are unconstitutional at all times and in

al circumstances, as required for a facial challenge. Lovell v. .T_,evin, 116 Ohio St3d 200, 2007-

Ohio-6054, ^ 36 (quoting Black's Law Dictionary (8th Ed.2004) 244).

Most tellinglyP the Board of Education's "retroactivity" challenge cannot poss4 bl;^ be a

facial challenge. 'I`his is so, because in order to prove that the new laws affected the City's right

to tax ^xernption, the Board of Education would have to first d€ms^^^^^at^ that the City was not

entitled to exemption under the old laws. However, that issue is r.^ot settled, and was actually the

subject of the controversy in the City's original appeal, prior to the new laws' passage. 7ndeed,

like a legal malpractice claim, the Board of Education would have to conduct a heariiig-within-ar

lieari€ags just to determine wl^^^^ the City's property was taxable prior to passage of the new

laws----and not just the City's property, but any ^uc-h property. In other words, the Board of

Education cannot possibly make out the cla.irn that the new laws are unconstitutionally

retroactive in all cases and in all situations, because their claim rests on an unsettled legal

premise.

Thus, this Court should refuse to consider the Board of Education's constitutional

challeng^^ because they are as-applied challenges that were not supported at the B`I'A. by hearing
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or competent evidence. If this Court finds that the BTA improperly dismissed the case, the

proper remedy would be ^emand to develop an evidentiary record for the Board of Educataongs

assaplslied challenges. But even if this Court ^onsiders, the merits of Il^^ Board ox Education's

constitutional challenges, the Board oI`Education°s claims will still fail, as explained below.

C. A tax provision contalned within in appropriations biH does not
violate the Ohio Constitution's €an"u^^^^t rule. By their very nature,
a tax provision and an appropriations bi1 are knit together by the
common thread of revenue and bud.^eting.

"17ne inclusion of R.C. 5709.084 in 2011 Am.^ubel-IeB. 153 does not violate the onew

^^^bject rale. The one-subject rule is set forffi at Section 15(D), Article Ii: of the Ohio

ConsIit,a1i^^i and provides that u"[n]o laill, shall contain more than one-subjectg Which shall clearly

be expressed in its title."

In an effort to avoid interfering with the legislative process, the Ohio judiciary a^cord.s

the General .^^sernbly "great latitude in enacting comprehensive legislation by not construing the

one-subject provision so as to unnecessarily restrict the scope and operation of laws, or to

multiply their number excessively, or to prevent legislation from ernbxa,ciiig in one act all matters

properly connected with one general subject." State e.^ ^eL Dix v. Celeste, et aL, l.1 Ohio Sta3d

141, 145 (1984). Indeed, the courts recognize that "there are rational and practical reasons for

the combination oI`toIsi^^ on ^erWn subjects." .fd.

Only a "manifestly gross and fraudulent violation" of the one-subject rule will render a

statute unconstitutional. ln. re Nowak, 104 Ohio St.ad 466, 200^-Ohio46777s T, 54; Comiech

Systems, Inc. v. LzmhachA 59 Ohio St.3d 96, 99 (1991). Moreover, b4[I^^ conclude that a bill

,viol^^^s the one-s-dhject rule, a court must d^^temi^e that the bill includes a disunity of subject

matter such that there is no °dg^eemabl^ practical, rational or legitima1e reason for combining the
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provisions in one Act."3 State ex re1. Ohio Cav. Sen^o ^',^^^oyee,s Assn,, 2004MOb.iaa6363, 1128

(quoting Beag-le v. Walden, 78 Obio St.3d 59, 62 (1997)).

sI'C']:^^ one-subject m.1e is not directed at plurality of to-nics but at disunity in the subjecto"

Comtech ;S^^^enm, Inc.y 59 Ohio St.3d at 99. Accordingly, "the mere fact that abill enibrac-s

more than one topic is not fatal, as long as a c^^^on purpose or relationship exists between the

topics." Hoover v. .^d, ofFrran^^^n Cty. Commrs., 19 Obio St.3d 1, 6 (1985)e The analysis turns

primarily on a 4°caseaby--case, semantic and contextual" examination of the "particular language

and subject matter" of the bill "rather than ^xtriiisi^ evidence of fraud or logrolling." Riverside

v. State, 190 Ohio Alsp.3tl765r 2010-Obio-5868 ^^^ (intema1 q-Li^tations omitted).

The challenged ^^^^^ption provision at issue here, R.C. 5709M4, is contained within an

appropriations biil------ namely, the biennial budget bill for fiscal years 2012-i01 3.. See 2011.

Atn.Sub.H.B. 153. "[:^judget bills by their raatuiewi11 cor^tain. a multiplicity of items united by

the common subject of appropriations for the operation of ^ovemmenta1 services in the state of

Ohio." Stale ex rel. Ohio Roundtable v. ^aft., 10tb. Dist. No. 02AP-9l 15 2003-Oblo-3340, T 48.

"Application of the one-sub^ect rule is complicated when the challenged provision is part of an

^pp^^^riat1^iis bill, whicb, of necessity contains many different provisions." State ex reL Ohio

Civ. Serv. Employees Assn., 2004aOhiom6363s 1( 3(l.

Tax provisions that are contained within an appropriations bill that either broaden or

n.arrova ^^e objects upon which a tax may be levied have repeatedly withstood oneMsubj^^^

scrutiny. See, e.g., Comtech, 59 Ohio St.3d 96; Riverside, 2010-Ohio-586$ T 44 ("provisions in

appropriations bill directly related to taxation a-nd reve7iue generation have survived one-subject

scrut^iiy.}4). Indeed, just like an appropriations bill, the core purpose of a tax provision is to

provide (or limit) funding for state 1;ovemr^ento such as school funding. Tf^^e-f'ore, because tax
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provisions and appropriations bills are k-nit together by the corrnmon thread of funding state

gs^^emment (and its political subdivisions), the Ohio judiciary has unifrsnniy rejected challenges

predicated on the one-subject rul.e.

^;o^,xt. has upheld the const^^i^This' onalitgr of an appropriations bill that contained an

^^ndment to various sectiogis of a sales tax statute relating to automatic data processing and

computer services. Comtech, 59 Ohio St.3d at 99. The taxpayeT argued that the bill vi^lag-ed the

one-subject rule because it contained a variety of topics. Id. Ha^^^verY the Court disagreed and

held that the bill did not constitute "a manifestly gross a^id fraudulent violation €^^^^ one-subject

rule." Id, 11^ Court reasoned that it was constitutionally permissible for an ap^^^pfiations bill

to "contain a new object of taxation because the tax funds ,^^^emment operations described

elsewhere in the Act.5" Id.

The ^easogiigi^ of Comtech was later followed by the Tenth District in Riverside v. State,

190 Ohio App.3d 765, 2010WObio-5868o In the Riverside case, Justice French (then Judge),

writing for a unanimous pane:l, rejectod. a one-subject challenge to a tax provision contained

within the 2008-2009 biennial budget bill. The tax provision prohibited municipal corporations

"f-ror.^ taxing the income of ^on-r^^ident, civilian er^^^lo^ce^ and contractors worI^in^^' within the

boundaries of a United Std^^s air force base. Ido at, ¶ 4.

The court explained that `^[alltb.ough appropriations bills encompass many items bound

by the ^^^^ of appropriations, revenues and expenditures coinpose the core of an appropriations

bill.s' Id. at ¶ 44 (citigig State ex reL Ohio Roundtable, 2003mOb.io-3340, ¶ 50). The court then

observed that the tax pr^ovision. had a "direct effect oa^ the State's funding for the City" because

the provision restricted "the City's ability to generate revenue ^ * * . " Id. ¶ 45. In conclusion,

the couTt held that because the tax provision "relates to the single subject of state appropriations
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and because there are discernable ^racticA rational, tegitlmate reasons for comblriing the

provision with the Budget Bill, we ^onclueie that [the provisior^] does not violate the onemsu^^^^t

rute.'s Id. at ^ 52.

'F:^^ overarching purpose of 2011 Am.Sub,H.B, 153-----like all previous biennial budget

bills-is "to make operating appropriations for the blennlt^^ ^eghming July 1, 2011, and ending

June 30, 2013; and to pro-vldc authorization and ca^iiditions for the operation of programs,

including ^efom^s for the efficient and effective operation of state and local govemment099 2011.

Arn.SubJ-1.B, 153" at title. And the contours of R.C. 5709.084 fit squarely within the

overarching purpose of Am,Sub..HeB. l53o

Effective September 29, 2011, AmSuboH.B, 153 amended R.C. 5709,084 by adding the

following provision:

Real and persoital property comprising a convention center owned by the largest
city in a county having ^^^pulatl^^ greater than seven hundred thousand but less
than nine hundred tb.ousand according to the most recent federal decennial census
is exempt from taxation, regardless of wli^^her the property is leased to or
ot1ie°wlse operated or managed by a person other than the city.

The effect of the ainend^nent to R.C. 5709.084 was that it exempted qualifying convention

centers from falling within the class of objects that were previously subject to both the real

property tax and the personal property tax.. Most, though not all, of the tax revenue derived from

the levy of the r-oal property tax and the personal property tax. flows through to the local

ge^venirnez^^^ of this State. And, indeed, school districts receive the lion's share of real property

tax ^evenue.

In the bill, the General Assembly made sweeping changes to school district funding,

including repealing the "Evidence Based Model" for school ^iding and replacing it wltli

funding based upon a {`wea1th-adjust^^ portion of their state operating Iflunds," See, Legislative
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Service Commission, Final Bi.ll Analysis, 2011 AmeSub.lI.Bo No. 153, 129tb, General A.^^embly,

bt#1s.9/www.lsc.^tate,®b.,us/analysesl.29fb.O153-ph-129.ps1f5 at 118. Under the Act, "the

Department of Education must ^ornpute and pay each * * * school district, for fiscal years 2012

and 2013, an amount based on the district's per pupil amount of fimcllii,^ paid for fiscal year

2011" subj^^t to cefta.in adjustments. Id at 120. "The act also provides supplemental fundlgig

for each of fiscal years 2012 and 2013 to guarantee each district operating funding that is equal

to at least the amount of state operating funding, less federal stirnulus ft'msllng} the district

received for fiscal year 2011 under the ^13M," Id.

In other words, the budget bill made significant revisions to school district funding, and

obligated the State to certain funding responsibilities for local school districts. While R.C.

5e 0904^^ removes one source of school district fand1ng (xeal prr^^erty ta.^ on, ^^^^n conv"^mtion

centers), it also creates new and d1ffereiit obligations on the state to calculate and. provide local

school district fimd1ng ^^era11. Moreover, the budget bill contained provisions to allow the

Auditor of. State to evaluate and impose measures to control local go^^mments that are in fiscal

distress. .1d. at 390m97.

In this context, and 1n, the wider context of appropriations for grs^^^^^t fim.ding, the

inclusion of R.C. 57a9o084 in the biennial budget bill for fiscal years 2012m20133 2011

AnieSub.11.13o 153, does not violate the ^^^^subj^^t rule. Viewed from an economic perspective,

the amendment to R.C. 5709.084 adjusted "the amo-Lmt of revenue available for distribution by

the state to local ^^^^mments * * *,,s Riverside, 2010-Ohio-5868 at 11 49. Because R.C.

5709.084 relates to the pu-rposes of fimding and budgeting government operations, it shares a

common purpose x4r€th 2011 Am.Sub.H.B. 153 and, therefore, does not violate the onewsubjeet

ra1e.
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It is of no consequence that R.C. 5709.084 prim^^y affects budgeting at the local level

rather than the state level. As the Tenth. District has observed, ss^^^ount;^ budgeting processes are

necessarily affected by overall state appropriations even when a specific section of a bill relates

only to budgeting of local government funds." Cuyahoga Cty. Veterans Services Comme V. State,

159 Ohio Appo3d 276, 2004-Obio-6124, ^j 4 (10th T)ist.). N-or does it matter that R.C. 5709e^^^

places a restriction on-rather than an enlargement of-the amount of tax ^e-venu^ that flows

dro^igh to lsscall gover^ment. "Restricting funding is &s much a part of an appropriations bill as

granting funds." Id.

D. New R.C. 5709<^^^ operates u^^^rmly throughout the statea

Section 26, -Article 11 of the Ohio Con stitation provides: "All laws, of a ,^^^era^ nature,

shall have a uniform operation throughout the state When assessing whether a statute

violates the U-ni#or^ity Clause, this Court has instructed:

Sect€on. 26, Art. 11 of the Constitution was not intended to render invalid every
law which does not operate upon all persons, property or political
subdivisions wi^^^in the :state. It is sufficient if a law operates upon every person
included within its operative ^^ovisioiisg provided such operative provisions are
not arbitrarily and uimecessarily restricted. And the law is equally valid if it
contains provisions which ^ennit it to operate upon every locality where certain
specified conditions prevail. A law operates as an unreasonable classification
where it seeks to create artificial distinctions -%vhere no real distinction exists.

Desenco, Inc. v. Akron, 84 Ohio St.3d 535, 542 (1999) (quoting State, ex ^eL Stanton v. Powell,

109 Ohio St. 383, 385 (1924)).

There ^c two prongs of this Court's Uniformit^ Clause analysis: "(1) whether the statute

is a law of a general or special nature, and (2) whether the ^tat€.ate operates uniformly throughout

the state." Dese,^co,1zc. ^ 84 Ohio St.3d at 541.
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The fir:^^ question is whether the law is of a general or a special nature. 'I^e focus of the

inquiry must be to the subject matter of the law, not its geogra1ahi^al application. 1d at 542. A

law is of a general nature "if the subject does or may exist in, and affect the people of, every

co-uiity, in the state." Id, (quoting ^ix.son v. Burson, 54 Ohio St. 470, 481 (1896)).

I.Ind^ this standard, R.C. 5709.084 is of a general, not a special ^ature. The appl^catio^.

of the statute is not limited to one particular county, but rather applies equally to every county

across the state. M^^^over, tax statutes historically have been viewed by the Court to be of a

general nature. State ex rel. Zu^^ndc v. Limbach, 58 Ohio St.3d 130, 138 (1991).

The secrsrzd inquiry under the TJn1fwrynlxy Clause analysis is whether the statute operates

uniformly across the state. State ex ^eL Apancic v. Limbach is the principal O1^^ Supreme

Courl case on this point. 58 Ohio S0d 130 (1991). In Zypancie, this Court addressed "R.C.

5715.27(C), which 6lasslfies taxing districts into one(s) ^^^Wning an electric company plant

having production equipment with an initial. cost exceeding $1 billion and ones containing a

plant having such property under tMs amount." 7.4pancac, 58 Ohio St.3d at 13 1..

The Court explained that, under Section 26, Art. II, Ge^ statute is deemed to be unifoam.

despite applying to only one case so long as its terms are uniform and it ina^ apply to cases

similarly situated in the fu;^,-ure." Id. at 1.38, Accor€1ingly, the Court held 1;hat`°R.C. 571.5,27^^^

is a general statute that operates uniformly since it may apply to any taxing district in the state

which contains an electric plaint with an initial cost of plant ^roducti€^^^ equipment exceeding $1

billion, i"L is premised on a calculable cost element of power ^^^^uction, and it operates equally

on A taxing districts which fall within its provisgonso" Id. at 1.39; see, also, Kelleys Isk'and

Caddy Shack, Inc. v. Zai$io, 96 Ohio St.3d 375, 2002-O1i^^4930 at ¶ 15-16 ("Uniformity does
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not require that the statute actually ba^e c^ ^^t application in every countV5, so long as it may

49 apply to cases sirnilarly situated in the future." (quoting Apancie, 58 Ohio SOd at 138).

Furthermore, "the Uniformity Clause pro.hibi^s arbitrary geographic distinctions, not

reasonable measures that have a geographic element or disparate geographic effect." City ofE.

Liverpool v. ^^^^mbiana County Budget Comm jnz 114 Ohio St.3d 133, 2007mOhBo-3759, $ 15.

If a statute has disparate geographic results but "achieves a legitimate governmental ^^^^^e and

operates equally ^ii all persons or entities included within its provisions," it satisfies the

CJniforrriity Clause, Id. at ¶ 15 (citing Zupancic, 5$ Ohio St.3d 130, at syllabus). This Court

rejected the assertion that a statutory population threshold is "the firigerprint of a special law."

Id. at ¶18.

Based on the foregoing authority, R.C. 5709.£184 does not violate the Uniformity Clause.

R.C. 5709.084 has universal application; it applies to any convention center located in a county

having a population of more than one million two hundred thousand, and any convention center

own.^^ by the largest city in a county having a population ^etw^^^^ seven hundred thousand and

nine hundred ^^ousan.d. It is of ^^^ consequence that only one convention center currentl^

satisfies the requirements of R.C. 5709.0$4^ because uniform application is all that is required.

Zupancie, 58 Ohio SOd 130. The only limitation imp^sed. by the statute is the population

tbrcsholds. R.C. 5709.084 does not limit or restrict other. cities or other counties from qualifying

for the convention center exemption in the future, unlike the island tax statute in Put-In-Bay

Island Taxing Disto Auth. v. Colonaaly Inc., 65 Ohio St,3d 449 (1992). The population thresholds

are x`^^^^^^ed," and any city may qualify under t1^^^e thresholds "given a su^"-aci-ent chaiige iri

circu^^taiices." Kelleys Island, 2002-Ohi.o-4330 at ¶ 19,
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E. The new laws are not unconstitutionally retroactive, as they have been
applied in this case in a manner that- does not affect the vested rights
of any of the parties to this su1tq

The retroactivity clause is set forth at Section 28, Article 11 of the Ohio Constitution and

provides that "[^^^^ general assembly shal have no power to pass retroactive laws, or laws

impairing the obligation of cogitrac1s." In this case, tle new laws do not irnplica^e the

Retroactivity Clause, because the laws are prospective in nature and do not impose a new

"burden" on any party or change any of the parties' "vested rigb.ts,,9

"A statute is '^ubstantives if it impairs or takes away vested rights, affects an accrued

substantive right, imposes new or additional burdens, duties, obligation, or liabilities as to a past

transaction, or ^^eates a new rlghtas' State v. Cook, 83 Ohio Sto3d 404, 411 (1998) (citing Van

Fossen v. Babcock & Wilcox Co.5 36 Ohio St3d 100, 107 (1988)). On the other hand, laws of a

remedial nature lawfully may be given retrospective application. Cook, 83 Ohio St.3d at 411.

Remedial laws "include laws that merely substitute a new or r.nore appropriate reniedy for the

enforcement of an existing right. }g Id.

This Court has already explained that laws like these, which merely d^termi^^ how

money wall. be apportioned among various poll^^cal. s-ubdlvislons, have or.ly prospective

application and do not violate the Retroactivity Clause. In Cleveland v. Zangerle, this Court

considered a law (the Intangible Tax Act), enacted on June 11, 1931, that imposed a tax and

directed how the revenue from the tax should be distributed ^^ong political subd^-visions. 127

Ohio St. 91 (1933)). Portions of the Act pertaining to the apportionment among political

subdivisions were subsequently held unconstitutional. Id. at 92. l:n response, on March 22,

1933, the General Assembly passed a new lawry which set forth a dlfferen^ method for

appa^^onment of the funds previously collected under the old law, in an effort to overcome the
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old law's constitutional infiamitges, Id. at 91. Although the money had already been collected,

the City of Cleveland brought a ^onst1tutioiial challenge to the new law's apportionment method,

including a retroactivity clause challenge. Id.

This Court held that the new law was not unconstitutionally retroactive, explaining that

the City had no right to the tax money, and thus could claim no right was impaired by the new

l.aw-desplt^ the fact that the money had already been collected and the previous method of

apportiomnent would have benefited the Cltyo

No governmental subdivision of the state has any vested right, at least until
distribution is made, in. any taxes levied and in the process of collection. Until
such distribution is ^^ade the Legislature of Ohio is fully competent to divert the
proceeds among those local subdivisions as it deems best to meet the emergencies
whlcb. it finds to exist.

Zangerle, 127 Ohio St. at 92a93.

'I'hg^ Court explained that the new laws "so far as they relate to the future distribution of

the proceeds of the taxes, are not retroactive, but prospective, in character, and are not violative

of Section 28 of Arti.c1e:CI of the Canstltutlon," Id. Thus, although the money had already been

collected and the method of apportionment had changed since collection, the law was still

viewed as prospective in nature, beca-us^ the City had iics right to is^oney that had not yet been

distribu^ed. id.

Similarly, in this case, no money has been c€^^^ectedfircam the City and consequently the

funds de-r€ved from the purported tax levied on the City have not been distributed, The City`s

application for exemption for the noe^ convention center parcel had not been determined when

the new laws came into e^''ecte Thus, the City's application for exemption was still pending and

no final conclusion on exemption had ^^er. plar-e when the new laws became effective.
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Accordza^^lyg as in Zangerle, the laws that relate to the future callection. of taxes for the school

district and the distributlon. of those pr€^^eed^, are only prospective in nature.

Again, this is a big picture issue. ^^ Gerz^ral Assembly adjti.sL^ fimd1ng and allocation

of state resources ^^ong political subdivisions as it sees fit, with rio right of recourse by the

political subdivision over money not yet distributed. In this case, the adjustment made by the

General Assembly wa..^ the determination that cities should not suffer a tax bill on their

qualifying convention cefliter properties. As an expected attendant consequence, the General

Afisenibly determined that such city property would not be a part of the base for school district

funding through real property taxation. If the Board of ^ducat1on. is able to cha.1enge such

legislative alocatian at all, it is through the statutory p:rsacess. But when a board of education

abandons its statutory right to ^^^ipate; it cannot devise new methods to challenge the actions

of the General Assembly.

The lead case cited by the Board of Education actually supports this rule. In State ex ^eL

Struble v. Davis, this Court considered a law that exempted certain property of 1n^enir^^

railroad companies. 132 Ohio St. 555 (1937). The law went into effect October 19, 1933, and

exempted property beginning January 1, 1932. Id. at 566, Subsequently, the law was amended

and effective June 6, 1935, and provided exemption from January 1, 1935. Id. This C;ourt held

that `xaii exemption stat-Lite, s-uch as this is, can exempt oai1^ taxcs, the assessment qf which had

not been completed at the time the cxemption stat-ute became a law, and cannot exempt taxes

which had been ^^^^^y assessed and had become due and payable before the date when the

exemption statute became a Zaw.'g ^d. at 567 (^^phasis added); see, also Guy".^ef Co. V. Evatt,

148 Ohio St.228, 237438 (1947) (°'the assessment in question does not ^^^^o final as to either

the appellant or the '1'^ Commissioner until a11 administrative and judicial review thereof is
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completed.'9). Thus, the Struble d^^^^^or.4 in tandem. with the holding in Zangerle, con^^s that

no retroactivity problem exists in this case: no assessment of the City's property had becotne

completed, nor were taxes fina1^ assessed and due and payable by the City. And, the Board of

Ed'acation had no vested right to the real property tax income under pnor law, because that

1iicome was never distributed.

The ^^inai.na^^^ of the Board of Education's cited authority is inapposite, because the laws

at issue in those cases were held unl^wfally retroactive precisely because they reached back to

affect completed acts or vested rights. See, ilerk v. City ^^E'ucfid, 17 Ohio Sto2€1 4, 7, 244 (1969)

(statute that allowed for remission of delinquent taxes operated unequally against taxpayers who

had timely paid); Cincinnati Sch. Dkvt. Bd: of Edn. v. Hamilton G^Ya Bd of Revision, 91 Ohio

St.3d 308, 316-17 (2001) (statute ^ennittes^ the unJaw^'i^.l filing nf P. second valuation coinplaint

in a triennium, which prejudiced county official's reasonable expectation of finality in

valua^ioii)4 Rub^^rmaid, Inc. v. Wayne Cty, Aud._ 95 Ohio St.3d 358, 361, (2002) ("Prior to the

enactment of this legislation, county officials had a vested legal right to have Rubbermaid's

complaint dismissed as invalid, si^^e it was filed by an unauthorized individual. The legislation

strips county officials of this righC")

Education at stake nor a completed act.

In this case, there is no vested right of the Board of

Prior to passage of the new laws, the Board of Education never had any intention of

receiving real property tax proceeds from the convention center property for the years it now

seeks, and so, has no change in ^ubStantive ng^^^ as a matter of fact. Stips at 6--9, Admissions

No. 3n4^ 7. That is to say, the new laws do not change a vested right or settled expectation to tax.

proceeds from the City, because the Boarcl of Education never sought, and was ne-ver entitl-od to

those tax proceeds in the first place. By its inaction, the Board of Education was statutorily
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prohibited claiming any right to those funds. Thus, the tax money that the Board of Education

seeks wi1l not make up for the loss of funds, but is instead a windfall.

'Me City, on the other hand, stands to lose conslder-abl^ current funding if it is forced to

pay a $12 million tax bill. Supp. at 6. And it is unfair to expect Lhe City to come up with this

money now, when it had no expectation all along that the Board of Education would or could

participate.

:ln light of the fbregoin& the ^oar€1of Education has no vest^dright in "windfall" funds

to which it was riever e-ntit.led. The new laws are constitutional.

CrC^^^^^SIC^N

For the foregoing reasons, tlhis Court should dismiss this appeal broug^ht by the Board of

Education and a^^i-n the decision and order of the Board of Tax ^-Ppeals,

Respectfully submitted,
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