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III. INTRODUCTION AND STATEMENT OF THE ISSUES FOR REVIEW.

Distilled to its essence, this appeal presents the fundamental question of whether and

when due process will be afforded to the members of a class of affected stakeholders

adjoining an Ohio river or stream before they are subjected to new, binding, and frequently

very expensive, pollutant limits developed by Ohio EPA. The tribunals below decided they

do not have such a right, that the regulated community is not allowed to look "behind the

curtain" to see how the wizard works. They ruled that the parties most directly impacted by

Agency action are only permitted to exercise a tiny fraction of their constitutional and

statutory rights, but do not have a meaningful opportunity to present, adjudicate, and have

properly weighed all of the scientific, economic, and other data, models, assumptions, policy

choices, and other relevant information that was, or should have been, considered by the

Agency.

The process at issue is the federal Clean Water Act-driven development of a total

maximum daily load ("TMDL"), which is essentially a "pollution diet" developed for a "fat"

river or stream found to be impaired by excessive amounts of pollutants. For every TMDL,,

the affected stakeholders include a mix of dischargers to the waterbody:

1. municipalities, counties, and other public entities holding permits to discharge

(including the customers who use the sewer or storm system for disposal and pay for

treatment);

2. commercial and industrial entities holding permits to discharge;

3. farmers and other non-point sources of pollution;

4. private developers and homeowners associations holding permits to discharge

from wastewater or storm sewer collection or treatment systems; and



5. homeowners with private sewage disposal systems.

When Ohio EPA concludes that these stakeholders are contributing to the obesity of

the waterbody, the TMDL may require that they (1) comply with tough new standards in

permits issued by Ohio EPA, (2) comply with new local ordinances or health code

requirements, or (3) in the case of farmers, be subjected to new or improved best management

practices for their farming operations. These requirements are designed to "reduce the fat"

and return the stream to a healthy condition. The question is when, and in what manner, these

stakeholders will be afforded meaningful review of the new standards before being forced to

expend substantial resources to comply with them.

In the case sub judice, Fairfield County is the affected stakeholder that took up the

laboring oar by challenging the TMDL developed by Ohio EPA, and approved by U.S. EPA,

for the Big Walnut Creek watershed, a watershed consisting of more than forty waterbodies.

When Ohio EPA imposed its new TMDL-derived pollution standards for Blacklick Creek in

the County's discharge permit, the County appealed the permit asserting, among other

arguments, that the data, methodology, assumptions, and policy choices involved in the

development of the TMDL were flawed, and that the new standards set forth in the TMDL

could not be imposed without first undergoing proper notice and comment rulemaking under

Ohio law. The lower tribunals disagreed with the County's several arguments.

This Court agreed to take up three issues pertaining to TMDLs. The first is whether

TMDLs must be subject to notice and comment rulemaking under R.C. Chapter 119 before

standards established therein can be imposed upon the regulated community. As

demonstrated below, Ohio EPA's development of binding standards for water quality for the

Big Walnut Creek watershed and Blacklick Creek clearly constituted rulemaking under Ohio
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law, and U.S. EPA and the other states (at least ten so far) that have addressed the issue agree.

Because Ohio EPA did not follow Ohio's requirements for rulemaking, the new standards are

null and void and unenforceable until the Agency complies with these requirements.

The second and third issues relate to the proper standard of review for a challenge to

an Ohio EPA-developed, U.S. EPA-approved, TMDL. Despite the right to a de novo review

of all final actions of Ohio EPA under R.C. 3745.05, the tribunals below limited the scope of

Fairfield County's appeal to the allocation of the "pollution diet" established in the TMDL.

This mistake was due primarily to their erroneous view of the significance of U.S. EPA's

approval of the TMDL under the federal Clean Water Act, which seduced them into

upholding the TMDL merely on that basis, thereby violating the County's right to de novo

review under Ohio law, as well as its due process right to a meaningful review. If U.S. EPA's

approval of an Ohio EPA-developed TMDL operates, as a matter of law, to constrict the scope

of a subsequent challenge to the Agency's permitting decisions based upon the TMDL, then

due process demands that Ohio EPA undertake and complete rulemaking procedures for each

TMDL before submitting it to U.S. EPA for approval.

IV. STATUTORY/REGULATORY BACKGROUND.

A. The Federal TMDL Framework.

Under the federal Clean Water Act ("CWA" or "the Act"), 33 U.S.C. 1251 et seq., states

like Ohio that have been delegated the authority to administer the Act must, inter alia: (1)

identify all waterbodies incapable of achieving applicable water quality standards using just

technology-based effluent limits, (2) create a list of the "impaired" waterbodies and prioritize the

list for development of TMDLs, (3) develop the TMDLs and implementation plans for each

waterbody and submit them to U.S. EPA for approval, (4) implement the approved TMDLs
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pursuant to their state pollution control programs, and (5) assess the effectiveness of each

implemented TMDL and adjust or modify it if needed. 33 U.S.C. 1313(d)-(e); see also 40

C.F.R. 130.7 (same).

All TMDLs establish at least two sets of standards for impaired waterbodies: (1) the

maximum amount of each pollutant contributing to the impairment that the waterbody can

assimilate and still achieve and maintain applicable water quality standards,' and (ii) an

allocation of a pollution "diet" among all sources of the pollutant, both point and nonpoint,

contributing to the impaired condition, designed to reduce pollutant loadings below the allowable

maximum. Ohio Adm. Code 3745-2-12; see also 40 C.F.R. 130.7(c) (same).

The development of a TMDL is a significant, time-consuming, and scientifically-rigorous

undertaking, requiring, among other things, (1) collecting and evaluating massive amounts of

chemical and biological water quality data for each impaired waterbody, (2) collecting and

assessing data from numerous potential sources of the impairment(s), (3) determining the

maximum pollutant loadings each impaired waterbody can assimilate and still maintain

applicable standards, (4) determining and ranking the causes of impairment(s), and (5)

developing an allocation or distribution of pollutant reductions among the sources, designed to

eliminate the impairment(s) and restore each impaired waterbody. Id.; see also U.S. EPA,

Guidance for Water Quality-Based Decisions: The TMDL Process (April 1991),

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/dec4.cfm (accessed Dec. 28, 2013).

1 Water quality standards consist of (1) designated uses assigned to each waterbody (such as, for
example, recreation, drinking water, coldwater fisheries, etc.), (2) numeric and/or narrative
criteria developed to protect the uses assigned to each waterbody (such as, for example, no
discharge of copper above 5 ppb or no discharge of pollutants that causes nuisance conditions),
and (3) an antidegradation policy that protects waters whose quality is better than the applicable
criteria. See 40 C.F.R. 130.6; Ohio Adm. Code Chapter 3745-1.
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B. The Ohio T L Framework.

Ohio EPA's requirements for the development of TMDLs mirror the federal

requirements. Under Ohio Administrative Code Section 3745-2-12, the Agency must undertake

the following steps to develop a TMDL:

1. Develop each TMDL consistent with the State's listing of impaired streams and

priority setting process under Section 303(d) of the federal CWA [Ohio Adm. Code 3745-2-

12(A)];

2. Determine the assessment area based upon the area of potential impact,

significance of pollutants of concern, location, type, significance and interaction of pollutant

sources, availability of information, treatability of the pollutant and pollutant sources, resources

available to develop and implement a TMDL implementation plan, coordination with other Ohio

EPA programs, and federal regulations and guidance for TMDLs [Ohio Adm. Code 3745-2-

12(C)];

3. Determine the sum of all existing and projected future loads of the applicable

pollutant(s) from point sources, nonpoint sources and background sources, the sum of which

shall not be geater than the capacity of the receiving water minus a specific margin of error for

uncertainty and any capacity reserved for future growth [Ohio Adm. Code 3745-2-12(B)];

4. Employ specific, detailed procedures when developing the loading allocation for

point and nonpoint sources of the pollutant(s), and when determining the background

concentration for the pollutant(s) [Ohio Adm. Code 3745-2-12(F)-(H)];

5. Establish a margin of safety for the loading allocations developed for the

receiving water, in order to address technical uncertainties [Ohio Adm. Code 3745-2-12(J)];

6. Determine whether to include a reserve allocation of pollutant loadings for the
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receiving water to reflect potential future growth and additional sources [Ohio Adm. Code 3745-

2-12(K)]; and

7. Develop an implementation plan for the TMDL that describes the margin of

safety and basis for it, and includes reasonable assurances that water quality standards will be

achieved over a reasonable period of time, taking into account the receiving water's

characteristics, type of pollutant reduction activities necessary, and availability of regulatory and

nonregulatory means to achieve the reductions [Ohio Adm. Code 3745-2-12(A), (E) and (J)].

Reflective of the significant economic impacts of TMDLs, the Ohio General Assembly

added additional statutory requirements for the development of TMDLs by Ohio EPA. First, the

Agency can only use the highest (level three) credible data when developing Ohio's list of

impaired waterbodies for which TMDLs must be developed, and when developing each TMDL.

R.C. 6111.52(C) and (E).2 Second, Ohio EPA cannot place a waterbody on the list of impaired

waters or develop a TMDL for the waterbody if its impairment is caused solely by natural

conditions. R.C. 6111.56(B). Finally, while Ohio EPA can place a waterbody on the State's list

of impaired waters without knowing the source(s) of the impairment, the Agency must continue

to monitor the waterbody and cannot develop a TMDL until the source(s) are identified. R.C.

6111.56(A).

The development of TMDLs is a lengthy process, typically lasting two or more years for

each impaired waterbody. See e.g. Ohio EPA, Overview of the TMDL Project Process (Mar. 12,

2001), http://epa.ohio.gov/portals/35/tmdl/integrated_process.pdf (accessed Dec. 28, 2013) (Ohio

EPA's timeline for developing TMDLs, showing an average of 18 months for data collection and

assessment, followed by an average of 12 months to develop the TMDL). The TMDL at issue in

2 See R.C. 6111.50-.51 (mandating that Ohio EPA establish rules for collection of credible data
for surface waters); Ohio Adm. Code Ch. 3745-4 (requirements for collecting credible data).
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this appeal took 5 years to develop. See Board of Commissioners of Fairfield County v. Nally,

2013-Ohio-2106, 2013 WL 2422905 ¶¶ 14, 17 (10^' App. Dist. 2013) (stating that the water

study began in 2000, and the TMDL report was issued in August 2005).3

C. The Federal TMDL Approval Process.

After a state completes a TMDL, it must be submitted to U.S. EPA for approval, and the

Agency must approve or disapprove it within 30 days of receipt. 33 U.S.C. 1313(d)(2). The

CWA does not specify U.S. EPA's review criteria. However, consistent with its limited time for

approval, the Agency's review is procedural, not substantive. See U.S. EPA, Guidelines for

Reviewing TMDLs Under Existing Regulations Issued in 1992 (March 6, 2012),

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/final52002.cfm (setting forth the

procedural checklist of items that U.S. EPA must find in the TMDL in order to approve it)

(accessed Dec. 28, 2013).

U.S. EPA does not provide notice and an opportunity for comment on a state-submitted

TMDL, nor promulgate it as a rule. The Agency merely issues an approval or disapproval letter

to the state within the 30-day window. See U.S. EPA, Guidance for Water Quality-Based

Decisions: The T1llDL Process, supra, at Chapter 4: EPA and State Responsibilities, (describing

EPA's review and approval responsibilities for state-submitted TMDLs) (accessed January 30,

2014).

If U.S. EPA disapproves a state-developed TMDL, or a state fails to develop a TMDL for

a listed waterbody, U.S. EPA must develop the TMDL. 33 U.S.C. 1313(d)(2). Once U.S. EPA

approves or issues a TMDL for a waterbody, the state must incorporate it in the state's EPA-

3 The Court of Appeals' decision will be cited hereinafter as "App. Op."
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approved continuous planning process ("CPP") for water quality management.4 33 U.S.C.

1313(d)(2) and (e)(3)(C)) & 130.7(d)(2). States with U.S. EPA-approved NPDES5 permitting

programs must issue permits with limits "consistent with the assumptions and requirements" set

forth in a TMDL prepared by the state and approved by U.S. EPA. 40 C.F.R.

122.44(d)(1) (vii)(B).

D. Status of Ohio EPA's TMDL Program.

As of May 9, 2013, Ohio EPA had organized Ohio's impaired waterbodies into

approximately 86 watersheds for TMDL development, approximately one-third of which have

been completed and approved by U.S. EPA, with the remaining two-thirds in various stages of

development. See Ohio EPA, Ohio Total Maximum Daily Load Program Process (May 9,

2013), http://epa.ohio.gov/Portals/35/tmdl/TMDL-status-May2Ol3.pdf (colored map of Ohio

showing the stage of TMDL development across the State) (accessed Dec. 28, 2013).

VI. STATEMENT OF FACTS AND PROCEDURE OF THE CASE.

A. The Tussing Road Wastewater Treatment Plant.

Fairfield County owns and operates the Tussing Road wastewater treatment plant (the

"WWTP") located along Blacklick Creek in Pickerington, Ohio. App. Op., supra, at ¶ 4. The

WWTP treats wastewater before discharging it to Blacklick Creek pursuant to an NPDES permit

issued by Ohio EPA. Id. at ¶ 23.

B. The TMDL for the Big Walnut Creek Watershed.

In 2000, Ohio EPA began studying the water quality of the Big Walnut Creek watershed,

which includes Blacklick Creek and more than forty other waterbodies. Id. at ¶ 14; Joint Exhibit

4 A CPP is a compilation of written processes designed to demonstrate a state's ability to manage
the water quality programs required under the Clean Water Act. 33 U.S.C. 1313(e)(1)-(3). See
also 40 C.F.R. 130.2 (explaining the contents of the CPP).
5 National Pollutant Discharge Elimination System. See 33 U.S.C. 1342.
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("J.E.") 13 (TMDL) at pp. 16-22. After concluding that portions of the watershed were

impaired, the Agency spent the next five years developing a TMDL to identify and address the

causes of impairment. App. Op. at ¶ 17. The TMDL (1) concluded that nutrient enrichment due

to elevated discharges of phosphorus was a primary cause of impairment in the watershed,6 (2)

set a maximum standard of 0.11 mg/1 for phosphorus for all waterbodies in the watershed, (3)

concluded that numerous point and nonpoint sources, including the County's treatment plant,7

were causing or contributing to the impairment, and (4) established an allocation of pollutant

loadings to be distributed among all of the alleged causes of the impairment, designed to reduce

phosphorus discharges to enable the 0.11 mg/1 standard to be achieved. Id. at ¶¶ 22-24.

Based upon the 0.11 mg/1 maximum standard set for phosphorus for the watershed, Ohio

EPA then developed a second standard, consisting of the "allocation diet" that the alleged

sources of the impairment would have to meet to achieve the 0.11 mg/1 standard, and assigning

to the County's WWTP a discharge limit of 0.5 mg/1 as its share of the "diet." Id. Ohio EPA

submitted the T1VIDL to U.S. EPA in August 2005. Less than a month later U.S. EPA approved

it. Id. at ¶ 17.

C. Application of the TMDL Standards to the County's Treatment Plant.

On June 30, 2006, Ohio EPA issued a renewal NPDES permit for the County's WWTP.

Id. at ¶ 19. Included in the permit was a new 0.5 mg/1 phosphorus limit taken from the final

TMDL. Id. In order to meet the new limit, the WWTP would need to install over $5 million of

additional equipment. Id. at ¶ 39; see also Hearing Transcript ("Tr.") v. III, p. 12; J.E. 30 at p.

6 Other identified "priority" causes of impairment in the watershed were stream habitat
alterations, siltation, organic pollutant loadings, and pathogens. J.E. 13 (TMDL) at pp. 23-27.
7 Other sources identified in the T1VIDL as causing or contributing to the nutrient impairment
were farmers involved in crop production or raising livestock, owners of private home sewage
disposal systems, urban development, runoff from stormwater collection systems, and discharges
from other wastewater treatment plants. Id. at pp. 16-22, 50-5 1, and 62-69.
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13.

John Owen of Ohio EPA was responsible for developing the permit limits imposed in the

County's new permit. App. Op., supra, at ¶ 24. Mr. Owen admitted that the sole reason he

included a phosphorus limit in the permit was because the limit was set forth in the Big Walnut

Creek TMDL. Id. Owen simply plugged the number into the permit. Id.; see also Tr., v. III, pp.

137-41, 166. He did not conduct an independent analysis to evaluate whether a phosphorus limit

was warranted, and, if so, what the limit should be. App. Op., supra, at ¶ 24; see also Tr., v. III,

p. 161.

D. Appeal to the Environmental Review Appeals Commission.

Fairfield County timely appealed the issuance of the NPDES permit to the Environmental

Review Appeals Commission ("ERAC" or "the Commission"), setting forth multiple reasons

why the phosphorus discharge limitations were unlawful and unreasonable. App. Op, supra, at ¶

20. The Commission conducted an evidentiary hearing in February 2009. Id.

The evidence adduced at the hearing demonstrated that the only analysis of the

phosphorus limit was done by Ohio EPA employee Matt Fancher, who authored the portion of

the TMDL pertaining to Blacklick Creek in the vicinity of the County's WWTP. Id. at ¶¶ 21-23.

Long after the permit was initially prepared, he was asked to prepare a memorandum to address

Fairfield's County's objections to the phosphorous limits in the draft permit. Id.; see also J.E. 6;

Tr., v. III, pp. 177-178. However, neither he nor Mr. Owen, nor anyone else at Ohio EPA,

evaluated the impact-or, more accurately, the lack thereof-of current or future discharges of

phosphorus from the WWTP on attainment of applicable biological standards for aquatic life.

App. Op., supra, at ¶¶ 23-24; see also Tr., v. III, p. 197. All of the expert testimony presented at

the hearing, including that of Ohio EPA's own witnesses, documented that Blacklick Creek is,
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and will remain, in attainment of all aquatic life-based biological water quality standards

downstream of the WWTP discharge.$ Tr., v. II, pp. 31-36, 121, 170-171; see also J.E. 17, p. 15.

Further, unrebutted testimony from the County's expert witnesses demonstrated both (1)

the absence of a scientific justification for the 0.5 mg/1 phosphorus limit, and (2) the WWTP was

not presently having, nor would in the future have, an adverse impact on water quality in

Blacklick Creek. Tr., v. I, p 142, v. II, pp. 75-76, v. IV, p. 147. Even the testimony of Ohio

EPA's own water quality expert Robert Miltner supported Fairfield County's experts. Tr., v. II,

pp. 166-171.

Mr. Fancher admitted that the standard set forth in the TMDL for the maximum

phosphorus loading that Blacklick Creek could assimilate and still maintain applicable water

quality standards was not a value developed as a promulgated water quality standard for the

Creek, but was instead a"target value" of 0.11 mg/l lifted from a technical guidance document

that Ohio EPA issued in 1999. App. Op., supra, at ¶ 23; see also J.E. 21; Tr., v. IV, p. 99. In

developing the TMDL, Mr. Fancher testified that he assumed that the concentration of

phosphorus in the Creek could not exceed the 0.11 mg/l target value. App. Op., supra, at ¶ 23.

Using the 0.11 mg/l target value as the maximum allowable concentration for phosphorus

in Blacklick Creek, Mr. Fancher then developed the second standard in the TMDL (the pollution

diet for the Creek) by allocating phosphorus loadings for point and nonpoint sources believed by

Ohio EPA to be contributing to the impairment. Id. His first allocation assumed that point

sources like the County's WWTP would all have to meet a 1.0 mg/l phosphorus limit in their

discharge permits, which resulted in a determination that all nonpoint sources, such as farms,

8 Although the Big Walnut Creek TMDL found some sections of Blacklick Creek in non-
attainment (i.e., impaired), none of these sections was remotely close to the Tussing WWTP.
The TMDL did not attribute ^Lny area of non-attainment to discharges from the WWTP. Tr., v.
II, p. 24.
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golf courses, and sources of urban runoff, would need to reduce their discharge of phosphorus by

90% to avoid exceeding the 0.11 mg/l standard. Id. Concluding that these numbers "just didn't

add up," Mr. Fancher redid the allocation using a 0.5 mg/l phosphorus limit for all point sources,

which resulted in a determination that all nonpoint sources would need to reduce their discharge

of phosphorus by 80% to meet the 0.11 mg/l standard. Id. Mr. Fancher was unable to remember

who recommended these allocations to him or the basis for them, or why he did not examine

other alternative allocations. Id.; see Tr., IV, pp. 104-105.

Despite the significant number of substantive deficiencies in the TMDL demonstrated at

the hearing, the Commission upheld it and its recommended phosphorus limits for the County's

WWTP. Board of Commissioners of Fairfield County, Ohio v. Director of Environmental

Protection, 2011 WL 1841913 ¶ 84 (ERAC No. 235929, May 12, 2011).9 To support its ruling,

the Commission observed that U.S. EPA's approval of the TMDL included conditions (1)

instructing Ohio EPA to issue NPDES permits consistent with the approved loadings, and (2)

limiting Ohio EPA's discretion to a redistribution of the approved loadings among the various

point sources, provided the total point source loading remained the same. ERAC Decision at ¶¶

76-77, 84. The Commission interpreted U.S. EPA's instructions as circumscribing the scope of

review of the TMDL available under Ohio law, holding (1) that the Director was within his

discretion to decide not to adjust the federally-approved loadings, and (2) the approved TMDL

constituted a valid factual foundation for the Director's action. Id. at ¶ 84.

E. Appeal to the Tenth District Court of Appeals.

Fairfield County appealed ERAC's decision to the Tenth District Court of Appeals. In

the portion of the decision pertaining to the Assignments of Error this Court agreed to hear, the

9 The ERAC decision will be cited hereinafter as "ERAC Decision."
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Court of Appeals affirmed the Commission's holding that U.S. EPA's approval of the TMDL (1)

required Ohio EPA to issue NPDES permits consistent with the approved loadings, and (2)

limited Fairfield County to a request to Ohio EPA to adjust the allocation of the approved point

source loadings, which Ohio EPA had the discretion to decline. App. Op., supra, at ¶¶ 68-71.

The Court of Appeals also held that U.S. EPA's instructions (requiring Ohio EPA to issue

NPDES permits consistent with the approved loadings) did not deny Fairfield County its due

process right to a meaningful review of all aspects of the TMDL. Id. at ¶ 80.

In response to the County's argument that the TMDL was unlawful because it imposed

numeric phosphorus discharge limits based on "target values" for phosphorus for Ohio's streams

that had never been promulgated as water quality standards, the Court of Appeals held that the

"target values" (1) were a nonbinding "tool" used to develop the TMDL; (2) came from a

"technical bulletin," not Ohio EPA policy; and (3) had been "properly promulgated" because

they were incorporated into a "properly developed and federally-approved TMDL." Id. at ¶¶ 72-

76. The Court of Appeals also concluded that Jackson County Environmental Committee v.

Schregardus, 95 Ohio App. 3d 527 (10d' App. Dist. 1994) (a case where Ohio EPA's placement

of sludge standards from a guidance document into NPDES permits was overturned because the

standards had not been promulgated) was inapposite because the phosphorus standards in this

case had been "properly promulgated." Id. at ¶ 76. This appeal followed.

VII. ARGUMENT.

Fairfield County, Ohio's Proposition of Law No. 1:

A TMDL Is A Rule That Must Be Promulgated In Accordance With Ohio
Law Before It Can Be Used As The Basis For Imposing NPDES Permit
Limits.

As spiritual advice, marching to the beat of one's own drum may be commendable. It is
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not, however, sound jurisprudence. The Court of Appeals' decision that a TNIDL is not a rule

that requires promulgation under R.C. Chapter 119 contradicts Ohio law, is inconsistent with the

precedent established by other state judiciaries, and is at odds with the practice of U.S. EPA

when it develops a TMDL.

A. The Big Walnut Creek Watershed TMDL Contains Binding Standards of
Uniform Application for More than Forty Waterbodies in the Big Walnut
Creek Watershed and for all Alleged Sources of the Impairment and Must
Therefore be Promulgated as Rules under R.C. Chapter 119 before the
Standards can be Applied.

Rule promulgation is necessary "to permit a full and fair analysis of the impact and

validity of a proposed rule." Condee v. Lindley, 12 Ohio St. 3d 90, 93, 465 N.E. 2d 450 (1984).

Ohio's Administrative Procedures Act (the "APA"), R.C. Chapter 119, allows this analysis by

providing an opportunity for opponents of a proposed regulation to express their views as to the

wisdom of the proposal and to present evidence with respect to its legality. Northeast Ohio

Regional Sewer District v. Shank, 58 Ohio St. 3d 16, 24, 567 N.E. 2d 993 (1991) (citations

omitted). The failure of any agency to comply with Chapter 119 invalidates the rule. R.C.

119.02.

Although R.C. 119.01(C) defines rule as "any rule, regulation, or standard having a

general and uniform operation, adopted, promulgated, and enforced by any agency under the

authority of the laws governing such agency...," this Court has directed that "[i]t is the effect of

the [document], not how the [agency] chooses to characterize it, that is important" in determining

whether the document qualifies as a "rule." State ex rel. Saunders v. Industrial Commission, 101

Ohio St. 3d 125, 2004-Ohio-339, 802 N.E. 2d 650, ¶ 26 (quoting Ohio Nurses Association, Inc.

v. State Board of Nursing Education and Nurse Registration, 44 Ohio St. 3d 73, 76, 540 N.E. 2d

1354 (1989)). "[T]he pivotal issue in determining the effect of a document is whether it enlarges

14



the scope of the rule or statute from which it derives rather than simply interprets it." Id. at ¶ 27

(citing Ohio Nurses Association, supra, at 76).

Perhaps the Ohio case most directly on point is Condee v. Lindley, supra, 12 Ohio St. 3d

90 (1984), which involved a longstanding policy of the Tax Commissioner that distinguished

property of electric companies that was "situsable" (having a fixed location) and non-situsable.

Id. at syllabus. The policy required electric companies to report their situsable property at

seventy percent of its true taxable value, and allocate the remaining thirty percent of the value as

non-situsable property. Id. This "seventy-thirty" formula had not been adopted according to

R.C. Chapter 119. Id. at 91-92.

The Tax Commissioner argued that the policy was valid because it fulfilled a statutory

apportionment directive. The Court disagreed and held that satisfying a statutory directive did

not exempt the policy from the rulemaking requirements of R.C. Chapter 119. Because the

policy consisted of a general apportionment that applied to individual utilities, it was a

requirement of general and uniform applicability and therefore a rule under the APA. Id. at 92.

In Ohio Dental Hygienists Association v. Ohio State Dental Board, 21 Ohio St. 3d 21,

487 N.E. 2d 301 (1986), the Court likewise held that an advisory letter establishing which

orthodontic procedures could be delegated by a licensed dentist qualified as a rule, because it

established standards that expanded the scope of existing regulatory authority applicable to

dentists. Id. at 25 (citing R.C. 4715.39). Similarly, in Ohio Nurses Association, Inc., supra, 44

Ohio St. 3d 73, the Court ruled that a position paper which prescribed the authority of licensed

practical nurses to administer intravenous fluids was subject to the APA. Id. at 74-76. The

Court concluded that the paper qualified as a rule because it enlarged the scope of practice for

nurses, regulated nurses by requiring a post-licensure course of study, and had uniform
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application to a class of people, i.e., licensed practical nurses in Ohio. Id. at 75-76.

The most comprehensive analysis of the rule-like properties of TMDLs is found in

Asarco Incorporated v. State of Idaho, 69 P. 3d, 139, 141 (Id. 2003), where the Supreme Court

of Idaho held that a TMDL established by the Idaho Division of Environmental Quality ("DEQ")

should have been subject to formal rulemaking under that state's administrative procedures act.

The case involved a challenge by several mining companies to the DEQ's use of an

unpromulgated TMDL for the Coeur d'Alene River Basin as the basis for lead, zinc, and

cadmium limits. Although the DEQ provided notice to interested parties and took testimony

regarding the establishment of the TMDL, the DEQ conceded that it had not followed the Idaho

APA for rulemaking.

To avoid Idaho's APA requirements, the DEQ argued that a TMDL (1) is "an

unenforceable planning tool analogous to a comprehensive plan, (2) does not prescribe a new

enforceable standard, and (3) does not have the force and effect of law." Id. at 142-143. The

Supreme Court of Idaho disagreed, and found that the TMDL constituted a rule. Id. at 143. It

determined that a TMDL has "wide coverage" because it applies "generally and uniformly" to

"all current and future dischargers in a specific water body," and therefore applied to "a large

segment of the general public rather than an individual." Id. at 143-144. The Court also

concluded that the TMDL process requires "focus on the waterbody as a whole, as opposed to

the individual sources of pollution," and prescribes a "legal standard" because it "in fact contains

quantitative legal standards not provided by either the CWA or the Idaho Water Quality Act."

Id. at 144. The Court concluded that the TMDL was void because the DEQ had failed to comply

with formal rulemaking requirements in developing it. Id.

Ohio EPA enlarges its regulatory authority when it establishes a mandatory, quantitative
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pollution budget or "diet" in a TMDL that is not found in an existing rule or statute. The Agency

is not merely "interpreting" the law when it: (1) sets the "maximum" amount of pollution that a

particular waterbody can accommodate, (2) elevates "target values" from a technical guidance

document into defacto water quality standards for the waterbody, and (3) develops a second set

of standards (consisting of the loading "allocation diet") required to achieve the new standard.

And when Ohio EPA applies this mandatory "diet" to numerous dischargers located within a

specific waterbody or watershed, the TMDL is being applied just like any other rule. Ohio

Nurses Association, Inc. supra, 44 Ohio St. 3d at 74. As the Supreme Court of Idaho concluded,

"even though the TMDL involves determinations of specific applicability, the over-all scheme

demonstrates the TMDL is more appropriately described as generally and uniformly applicable."

Asarco, supra, 69 P. 3d at 144.

In the Court of Appeals below, the Director described TMDLs as "water quality

standards." See Director's Merit Brief at p. 14. In this respect, he is correct. A TMDL imposes

new standards of water quality for surface waters, designed to alleviate an impairment of those

waters. However, water quality standards must be adopted in compliance with Ohio's APA. See

R.C. 6111.041. Moreover, because TMDLs impose general, uniform requirements that enlarge

the scope of existing regulatory authority, they meet the definition of a rule under the APA.

Therefore, they are subject to the same meaningful review required for all rules promulgated in

the State of Ohio.

B. Ohio EPA's Process of Developing the Big Walnut Creek Watershed TMDL
Is Indistinguishable from the Process the Agency Utilizes to Develop Other
Substantive Rules that Impact the Regulated Community in Ohio.

A rule by any other name is still a rule. Whether Ohio EPA calls the binding standards it

established for the Big Walnut Creek watershed a "TMDL," or guidance, policy, technical
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bulletin, or recommendations, is irrelevant. It is the pervasive, binding effect of the standards on

the impacted stakeholders that matters, not the choice of adjectives or nouns used to wrap the

package. See e.g. National Mining Association v. Jackson, 880 F. Supp. 2d 119, 130 (D. D.C.

2012) (striking down U.S. EPA's water quality standards for conductivity for the Appalachian-

region states because they were not properly promulgated as rules under the federal APA, and

rejecting as "boilerplate" U.S. EPA's characterization of the standards as merely nonbinding

guidance).

When Ohio EPA undertook its five-year process to develop the Big Walnut Creek

watershed TMDL, it employed basically the same protocol that it and all other state and federal

environmental agencies employ when developing water quality standards and, for that matter, a

myriad of other rules that impact the regulated community. Ohio EPA undertook a lengthy

process of (1) collecting data and information to assess existing discharge levels for phosphorus

(and other pollutants) in the watershed, (2) collecting data and information to assess the aquatic

health of the streams and develop a cause-effect link between phosphorus levels and aquatic

impacts, (3) evaluating, selecting, and ranking sources of the impairment, (4) developing

standards to eliminate the existing impairment and prevent future impairment of the watershed,

and (5) allocating the burden of meeting the new phosphorus standard. See J.E. 13 (TMDL).

The fact that the outcome of this process is a lengthy, comprehensive report termed a

TMDL, containing scientific data and analyses, stated and unstated assumptions and policy

choices, and lots of graphs and charts, is of no moment. The only real difference from traditional

rulemaking is that the new standards in the case sub judice are buried in the body of a lengthy

report, rather than set forth in a separate set of properly-proposed, properly-formulated rules.

And the data, assumptions, conclusions, and policy choices that allegedly support the new rules
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are wrapped around the rules, instead of being included in a separate administrative record

created for the purpose of explaining and supporting proposed rules undergoing proper notice

and comment rulemaking.

C. Ordering Ohio EPA to Undertake Rulemaking for TMDLs will be Consistent
with Other State Courts that have Ordered that TMDLs Undergo
Rulemaking..

A ruling that Ohio EPA must undertake rulemaking before applying the Big Walnut

Creek TMDL to Fairfield County and other impacted stakeholders will bring Ohio's

jurisprudence into line with that of other states whose judiciaries have addressed the issue. See

e.g. Asarco Incorporated v. State of Idaho, supra, 69 P. 3d at 141 (Id. 2003); South Carolina

Commissioners of Public Works v. S. C. Dep't of Health & Environmental Control, S.C. ALC No.

03-ALJ-07-0126-CC, 2003 SC ENV LEXIS 92, **20-26 (Sept. 22, 2003) ("...[B]ecause the

TMDL was not promulgated as a regulation under the South Carolina Code, it does not have the

force or effect of law... Consequently DHEC is not authorized to rely on the TMDL to establish

permit limits."), aff'd in part on other grounds Commissioners of Public Works v. South

Carolina Dep't of Health & Environmental Control, 372 S.C. 351, 363-364 (2007); Sierra Club

v. U.S. EPA, 162 F. Supp. 2d 406, 419-420 (D. Md. 2001) ("... [I]t is only the actual development

of the list or load [by the state] that is the rule making."); City of Rehoboth v. McKenzie, Del.

Super. Ct. No. 98C-12-023, 2000 WL 303634, * 1(Feb. 29, 2000) (Delaware Department of

Natural Resources and Environmental Cabinet acknowledging that TMDLs are regulations);

Missouri Soybean Association v. Missouri Clean Water Commission, 102 S.W. 3d 10, 24 (Mo.

2003) (distinguishing between lists of impaired streams and TMDLs, stating that "TMDLs are

developed and implemented through future regulations."); In re Adoption ofAmendments to Ne.,

Upper Raritan, Sussex County & Upper Delaware Water Quality Mgmt. Plans, N.J. Super. Ct.
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No. A-5266-07T3, 2009 WL 2148169 *5 n. 3 (July 21, 2009) ("T]he DEP asserts in a footnote,

without any supporting explanation, that `a TMDL is not a rule under the strict requirements of

the APA.' We question the correctness of this assertion."). After a diligent review of other

states' TMDL processes, Fairfield County was unable to locate a state court holding that TMDLs

are exempted from APA rulemaking.

In addition, the supreme courts in Wisconsin and Washington have held under

circumstances very similar to the development of TMDLs that rulemaking is required. See

Wisconsin Electric Power Company v. Department of Natural Resources, 93 Wis. 2d 222, 225-

226 (Wis. 1980) (striking down water quality standards developed for power plants for certain

waterbodies because they constituted binding rules that had not undergone APA rulemaking);

Simpson Tacoma Kraft Company v. the Department of Ecology, 119 Wa. 2d 640, 642-648 (Wa.

1992) (striking down dioxin standards for pulp and paper mills discharging into certain streams

because they constituted binding rules that had not undergone APA rulemaking).

Finally, a ruling that Ohio's TMDLs must be promulgated would be also consistent with

several other states whose agencies formally promulgate TMDLs even in the absence of a

judicial mandate to do so. See e.g. 23 C.C.R. 3904 (California TMDL for the Garcia River); 5

CCR 1002-35:35.2 et seq. (Colorado TMDLs for the Gunnison and Lower Dolores River

Basins); Fla. Admin. Code r. 62-304.315 (Florida TMDL for the Chipola River Basin); Or.

Admin. R. 340-041-0154 (Oregon TMDL for the Upper Grande Ronde Basin); and 9 VAC 25-

720-90 (Virginia TMDL for the Tennessee-Big Sandy River Basin).

D. When U.S. EPA Develops a TMDL, It Must Undertake Notice and Comment
Rulemaking Procedures before the TMDL Can Be Applied.

The rule-like nature of TMDLs is reflected in the fact that U.S. EPA itself proceeds

through formal rulemaking when it develops them. 33 U.S.C. 1313(d)(2); see Telford Borough
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Authority v. United States EPA, E.D. Pa No. 2:12-CV-6548, 2013 WL 6047569, *2 (Nov. 15,

2013) ("If the EPA administrator disapproves of the state TMDL, the EPA may establish its own

TMDL or revise the state TMDL but mustfollow notice-and-comment rulemaking provisions of

the Administrative Procedure Act ("APA') in doing so.") (emphasis added); see also American

Farm Bureau Federation v. U.S. E.P.A., M.D. Pa. No. 1:11-CV-0067, 2013 WL 5177530, **38-

44 (Sept. 13, 2013) (explaining U.S. EPA's rulemaking obligations when promulgating TMDLs).

The fact that U.S. EPA is obligated to promulgate TMDLs as rules is not just relevant

precedent, it also bears on Ohio EPA's obligations for the separate reason that R.C.

6111.03(S)(2) states that R.C. Chapter 6111 (Ohio's water pollution control statute) "shall be

administered, consistent with the laws of this state and federal law, in the same manner that the

Federal Water Pollution Control Act is required to be administered" (emphasis added). Because

U.S. EPA is compelled to undertake rulemaking when it develops a TMDL for a state waterbody,

R.C. 6111.03(S)(2) reflects the General Assembly's intent that Ohio EPA do the same.

E. Requiring Ohio EPA to Follow Ohio's Rulemaking Procedures when
Developing TMDLs is the Only Means Available that Protects all Impacted
Parties in the Watershed and the Public, and Provides Them the Means of
Obtaining Meaningful Review of the Standards Imposed by the TMDL and
the Data, Assumptions, and Policy Choices that Underlie the Standards.

The Court of Appeals below lost its way when it eschewed any meaningful discussion of

the rulemaking requirements under Ohio law, and became enamored by the simple fact that the

TMDL for the Big Walnut Creek watershed was approved by U.S. EPA, a review that is not only

perfunctory and procedural, but more importantly has no legal significance to whether Ohio law

independently requires notice and comment rulemaking before the standards set forth in the

TMDL can be imposed on the regulated entities. See App. Op., supra, at ¶ 76 ("The phosphorus

limit... comes from a properly promulgated Big Walnut Creek TMDL. Here, a properly
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developed and federally approved TMDL allocation was incorporated into the NPDES permit for

the Tussing Road plant.") Not only is a basis for the Court of Appeals' statement that the TMDL

was "properly promulgated" notably absent, the lower court's enchantment with U.S. EPA's

approval process was misplaced.

As noted in the statutory/regulatory framework discussion supra, the

approval/disapproval period by U.S. EPA for all state-submitted T1VIDLs is statutorily

constrained to 30 days, and hence constrained substantively as well. In fact, states have no

obligation to provide the underlying data, assumptions, etc. from the TMDL development to U.S.

EPA at the time of the TMDL submittal. Id. Thus, U.S. EPA's procedural approval of the Big

Walnut Creek watershed TMDL was not a "promulgation" of the TMDL in any meaningful

sense of the word, much less operate to free Ohio EPA from the independent rulemaking

obligations under Ohio law that apply to all Ohio agencies that want to impose standards on the

regulated community.

The Court of Appeals' view that U.S. EPA's stamp of approval somehow provided

"meaningful, substantive review" of the standards set forth in the TMDL founders not only as a

matter of Ohio law, but also as a matter of fact and common sense. U.S. EPA's review and

approval did not involve seeking public input, nor was it required to include any assessment

whatsoever of the validity or sufficiency of the chemical and biological water quality data, water

quality models, and scientific and legal assumptions that form the underpinnings for the

standards established in the T1VIDL. Id. Whether a T1VIDL is a silk purse or a sow's ear is not

determined by a federal rubber stamp, but rather by being fully and openly examined (and

adjudicated if necessary) by those affected by it in the context of a rulemaking proceeding under

the applicable state's APA. Thus, the Court of Appeals erred when it held that the standards set
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forth in the Big Walnut Creek watershed TMDL were "promulgated" at all, much less "properly

promulgated." App. Op., supra, at ¶ 76.

The Court of Appeals also erred when it opined that this case is different from Jackson

County Environmental Committee v. Schregardus, 95 Ohio App. 3d 527 (10 th App. Dist. 1994).

App. Op., supra, at ¶ 76. The cases are factually and legally indistinguishable. In Jackson

County, Ohio EPA developed a guidance document containing standards for land application of

paper sludge and then sought to apply them in a permit issued to Mead Corporation. 95 Ohio

App. 3d at 528-529. When neighbors of the land application site challenged the permit, asserting

that the "guidance" constituted binding uniform standards that were invalid because they did not

go through rulemaking, the Court of Appeals reversed ERAC, holding that the standards in the

guidance document were binding rules applicable not just to Mead, and should therefore have

undergone the rulemaking procedures prescribed by R.C. Chapter 119. Id. at 529-530 (citing

Condee v. Lindley, supra, 12 Ohio St. 3d at 93).

There is no meaningful difference between Jackson County and this case. In the TMDL

for the Big Walnut Creek watershed, Ohio EPA developed binding standards applicable to the

waterbodies in the watershed and to the sources allegedly contributing to the impairment. See

J.E. 13 (TMDL) at pp. 24, 52-53, 70-71 (standards for the waterbodies, including 0.11 mg/l for

phosphorus), and pp. 104-109 (loading reduction-based standards for the sources). The Agency

then, without first proceeding through rulemaking, imposed the new standards in Fairfield

County's discharge permit. The Court of Appeals should have followed its own precedent in

Jackson County, reversed ERAC, and ordered the TMDL undergo proper rulemaking procedures

under R.C. Chapter 119.

Although Fairfield County had a putative opportunity to challenge the new limits before

23



ERAC and the Court of Appeals, the decisions below demonstrate that both tribunals were

unduly influenced by the shibboleth of U.S. EPA's approval, causing them to brush aside the

County's overwhelming, and largely unrebutted, evidence in favor of a blithe reliance upon the

federal approval, effectively denying the County a meaningful opportunity to be heard. See

ERAC Decision at ¶¶ 76-84 ; App. Op. at ¶¶ 76-8 1.

Because the TMDL never underwent the rigors of rulemaking pursuant to the

requirements of the Ohio Revised Code, none of the required analyses of the standards

established in the TMDL occurred, nor did all, or nearly all, of the required steps for public input

occur. Consequently, the results of these analyses and inputs never became part of the record for

review before the ERAC and the Court of Appeals. For example, Ohio EPA did not undertake

the following statutory requirements for rulemaking:

1. Conducting "early stakeholder outreach" to allow for early feedback from the

public and impacted stakeholders before drafting and developing the T1VIDL, and if comments

are received, considering them when drafting and developing the TMDL, as required by

Executive Order 2011-01K issued January 20, 2011 (available at

http://business.ohio.gov/reform/ExecutiveOrder2011-01K.pdf) (accessed February 3, 2014);

2. While drafting the TMDL, evaluating its standards against a "Business Impact

Analysis" to determine if there will be an adverse impact on businesses, and then incorporating

features into the draft TMDL to eliminate or reduce any adverse impacts to the extent feasible, as

required under R.C. 121.82;

3. Subjecting the draft TMDL to "interested party review," an informal notice and

opportunity for input provided to interested parties on Ohio EPA's mailing list, as required by

R.C. 3745.07;
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4. Submitting the draft TMDL to the Common Sense Initiative (CSI) Office which

(i) assesses the balance between the critical objectives of the proposed TMDL and the estimated

costs of compliance on the regulated parties, (ii) assesses the transparency, consistency,

predictability, and flexibility in regulatory activities required by the draft TMDL and whether

they prioritize compliance over punishment and use plain language, and (iii) provides

recommendations to the submitting agency, as required by R.C. 121.82;

5. Submitting a Rule Summary and detailed Fiscal Analysis of the draft TMDL to

the General Assembly's Joint Committee for Agency Rule Review ("JCARR"), along with a

copy of the Business Impact Analysis, as required by R.C. 127.18, after which JCARR holds a

public hearing to take testimony on the TMDL;

6. Completing and submitting to JCARR an Environmental Amendment/Adoption

Form for the draft TMDL, a requirement applying specifically to all rules dealing with

environmental protection, which form must include a summary of how organizations that

represent political subdivisions and other persons affected by the draft rules were consulted,

identify the contact persons who were consulted, and summarize the impacts of the draft rules, as

required by R.C. 121.39;

7. Filing a copy of the Business Impact Analysis, the Rule Summary and Fiscal

Analysis and the Environmental Amendment/Adoption Form with the Secretary of State, and the

Legislative Service Commission, as required by R.C. 111.15 and 121.83;

8. Publishing formal notice of the proposed TMDL in the Register of Ohio and the

Ohio EPA Weekly Review, and inviting written comment on the proposed TMDL, as required

by R.C. 119.03 and Ohio Adm. Code 3745-49-04 and 3745-49-05; and

9. Holding a public hearing to give the public an opportunity to provide oral
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testimony for the record on the proposed TMDL, as required by R.C. 119.03.

See generally Ohio EPA, Guide to Rule-Making, (March 2013),

http://www.epa.ohio.gov/portals/33/rules/guide.pdf (accessed December 28, 2013) (Ohio EPA's

Fact Sheet summarizing these steps). These protections are required independent of any

procedural stamp of approval of the TMDL by U.S. EPA.

It is important to understand that Fairfield County is but one of many parties that are

affected now, or will be affected in the future, by the standards established by this TMDL. See

J.E. 13 (TMDL) at pp. 104-107 (listing numerous point and nonpoint sources and their loading

allocations). Requiring that Ohio EPA undertake proper rulemaking procedures before applying

the new standards set forth in the Big Walnut Creek TMDL simultaneously protects all of the

affected stakeholders in the watershed, and minimizes the risk of a series of piecemeal ERAC

appeals as the Agency implements the TMDL over a period of many years.

Finally, because of the significant factual and policy issues involved in the development

of the TMDL, and the large number of parties affected by it, the regulated community and the

public must have the opportunity to present their case regarding the assumptions, data, logic, and

policy choices (including whether and to what extent regulation is needed, who will be regulated,

and to what degree) that Ohio EPA has made in developing the standards established in the

TMDL. The Ohio General Assembly has mandated through its statutory rulemaking procedures

that it play an important role in the regulatory decisions of Ohio's agencies, particularly with

respect to the procedural and substantive evaluations that are required when agencies develop

rules to regulate Ohio's citizens. A ruling by this Court in Fairfield County's favor will place

Ohio EPA back on the rightful path toward ensuring that the statutory rights and tenets of due

process will be afforded to all stakeholders impacted by the Big Walnut Creek TMDL in
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particular, and by all other TMDLs that Ohio EPA develops in the future.

Fairtield Countv Ohio's Pro osition OfLa.w No. 2:

The Right To A De Novo Challenge To A TMDL Developed By Ohio EPA Is
Guaranteed By Ohio Law, And U.S. EPA's Approval Of The TMDL Under
Federal Law Does Not Limit That Right Or Provide A Valid Substantive Basis
To Uphold The TMDL.

A. R.C. 3745.04 and 3745.05 Provide the Right to De Novo Review of all Final
Actions of Ohio EPA.

ERAC has exclusive jurisdiction to hear appeals of final actions of the Director of the

Ohio EPA. R.C. 3745.04(B). If Ohio EPA does not hold an adjudicatory hearing in compliance

with the requirements of R.C. Chapter 119 before it issues a final action, ERAC is required to

hold a de novo hearing on the appeal. R.C. 3545.05(A). In that context, a de novo hearing is

defined as:

... a new hearing or a hearing for the second time, contemplating an entire trial in
same manner in which matter was originally heard and a review of [the] previous
hearing.

City of Middletown v. Nichols, 9 Ohio App. 3d 135, 139, 458 N.E. 2d 886 (10I' App. Dist. 1983)

(citing Black's Law Dictionary 5th Ed. 1979). The Tenth Appellate District also explained what

it means to have a "fair hearing" before ERAC under R.C. 3745.05:

A fair hearing. .. require[s] that a determination or finding.. . must be based upon
evidentiary facts which are introduced, admitted and spread upon the record of the
hearing. A finding and order... may not be reached upon that which is not to be
found within the record. In a review of such record..., this court, in order to
affirm such order, must find that it is supported by reliable, probative and
substantial evidence and is in accordance with law.

Columbia Township Trustees v. Williams, 11 Ohio Op. 3d 233, 236 (10t' App. Dist. 1976).

Consistent with the broad scope of a "de novo hearing" at ERAC, even when Ohio EPA develops

a detailed administrative record to support a final rulemaking conducted in accordance with R.C.

Chapter 119, the Agency is permitted to supplement its record with additional evidence in the
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appeal hearing at ERAC. See Northeast Ohio Regional Sewer District, supra, 58 Ohio St. 3d at

25.

It is undisputed that Ohio EPA did not hold an adjudicatory hearing before it issued the

final Big Walnut Creek TMDL report. It is also undisputed that Ohio EPA did not issue the

TMDL accompanied by the Agency's standard language indicating that a final action had been

taken that was appealable to ERAC. See ERAC Decision, supra, at ¶ 83. Ohio EPA's action is

consistent with the fact that until a TMDL is promulgated as a rule (which is the process that the

County asserts should have been followed), or its standards are applied to the affected

stakeholders as limits in their permits (which is the process the Agency followed in the case sub

judice), the "pollution diet" established in the TMDL are nonbinding recommendations. See e.g.

Pronsolino v. Nastri, 201 F. 3d 1123, 1129 (9th Cir. 2002); Sierra Club v. Meiburg, 296 F. 3d

1021, 1025 (11t' Cir. 2002); American Canoe Association v. U.S. EPA, 289 F. 3d 509, 512 (8tn

Cir. 2002); City ofArcadia v. U.S. EPA, 265 F. Supp. 2d 1142, 1144-1145 (N.D. Cal. 2003).

The first time Fairfield County had an opportunity to challenge the Big Walnut Creek

TMDL was after U.S. EPA approved it, and Ohio EPA then applied the standards to the County

in the context of its NPDES permit. ERAC Decision, supra, at ¶ 83; App. Op., supra, at ¶¶ 17-

20. Because Ohio EPA held no adjudicatory hearing, and because no opportunity existed to

challenge the TMDL-derived standards until a permit was issued with limits taken from it,

Fairfield County's appeal of its renewal permit triggered the statutory right to a de novo hearing

on the merits of the TMDL. R.C. 3745.05(A).

B. U.S. EPA's Approval of the Big Walnut Creek TMUL under the Clean
Water Act was a Limited Procedural Review that did not Supplant the
Substantive De Novo Review Provided Under Ohio Law.

After a state completes the development of a TMDL, it must be submitted to U.S. EPA,
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which must approve or disapprove the TMDL within 30 days of receipt. 33 U.S.C. 1313(d)(2).

The CWA does not specify U.S. EPA's review criteria. Id. However, consistent with the limited

time to approve TMDLs that, on average, take years to develop, U.S. EPA's review is

procedural, not substantive. See U.S. EPA, Guidelines for Reviewing TMDLs Under Existing

Regulations Issued in 1992, supra (setting forth the procedural checklist of items that U.S. EPA

must find in the TMDL to approve it). As noted above, U.S. EPA does not provide notice and an

opportunity for comment on state-submitted TMDLs, nor promulgate them as rules, but merely

issues an approval or disapproval letter to the state within the 30-day window. See U.S. EPA,

Guidance for Water Quality-Based Decisions: The TMDL Process, supra, at Ch. 4 (describing

EPA's review and approval responsibilities for state-submitted TMDLs). U.S. EPA does not

even require that states submit with their TMDLs any documentation to verify that the states

followed their own substantive and procedural requirements when developing their TMDLs. Id.;

see also 33 U.S.C. 1313(d) (absence of any requirement for states to submit such

documentation).

On its face, such an extremely limited, almost perfunctory, procedural review conducted

by U.S. EPA on state-submitted TMDLs cannot suffice for or supplant the substantive review of

a TMDL on the merits that may be provided under the laws of the state that developed the

TMDL. In Ohio, the law requires a de novo "fair hearing," "a hearing that must be based upon

evidentiary facts which are introduced, admitted and spread upon the record of the hearing,"

followed by a decision "supported by reliable, probative and substantial evidence... in

accordance with law." R.C. 3745.05(A); Columbia Township Trustees, supra, 11 Ohio Op. 3d at

233. And nothing in the CWA section governing TMDLs directs otherwise. See 33 U.S.C.

1313(d).
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Had Fairfield County appealed U.S. EPA's procedural approval of the Big Walnut Creek

TMDL in federal court under the federal APA, not only would the County not have been

afforded a substantive review of the TMDL on its merits under Ohio law (since such

consideration is not part of the federal review), the federal court would have dismissed any such

attempted review as a premature state-law challenge, because the TMDL had not yet been

promulgated as a rule in Ohio or applied to the County in the context of a permitting decision.

See e.g. City ofArcadia, supra, 265 F. Supp. 2d at 1144 ("A TMDL does not, by itself, prohibit

any conduct or require any actions.") (dismissing the City's appeal because it would not be

impacted until a future pennitting decision). See also Sierra Club v. Meiburg, 296 F. 3d at 1025

(same).

U.S. EPA's approval of the Big Walnut Creek was a limited procedural review that did

not include a substantive review of the TMDL on its merits under Ohio law. ERAC was

obligated to provide that substantive review. It erred when it mistook the federal approval as

somehow limiting its obligation to provide such review, and the Court of Appeals compounded

the error by affirm.ing it.

C. ERAC and the Court of Appeals Erred when they Ruled that U.S. EPA's
Approval of the Big Walnut Creek TMDL Constituted a Valid Basis to
Uphold the TMDL Under Ohio Law.

At a de novo hearing challenging an action of Ohio EPA, ERAC must consider all of the

evidence presented to determine whether a valid factual foundation exists for the challenged

action. See e.g. Citizens Committee To Preserve Lake Logan v. Williams, 56 Ohio App.2d 61,

70, 381 N.E. 2d 661 (10th App. Dist. 1977). In order to establish a valid factual foundation for

the imposition of permit limits, Ohio EPA must demonstrate that there is a direct correlation

between pollution control requirements and regulatory standards. General Electric Lighting v.
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Koncelik, 2006-Ohio-1655, 2006 WL 832527 ¶¶ 37-39 (10t' App. Dist. 2006).

In this case, Ohio EPA was required to prove that there was a direct correlation between

the permit limit for phosphorus imposed upon the County and the attainment of water quality

standards applicable to Blacklick Creek, which it failed to do. See e.g. Tr., v. I, p 142; v. II, pp.

31-36, 75-76, and 166-171; v. III, p. 197; v. IV, p. 147 (testimony of the witnesses on both sides,

agreeing that no data supported such correlation). However, instead of ruling that Ohio EPA's

action lacked a valid factual foundation, ERAC mistakenly ruled, and the Court of Appeals

unfortunately agreed, that U.S. EPA's approval of the TMDL (and the 0.5 mg/l phosphorus limit

recommended therein for the County) ipso facto constituted a valid actual foundation to uphold

the limit. See ERAC Decision, supra, at ¶ 84; App. Op., supra, at ¶¶ 68, 81.

But what the tribunals actually ruled was that U.S. EPA's limited procedural approval of

the TMDL constituted a controlling legal mandate to uphold the TMDL-derived permit limits,

irrespective of whether there was a valid factual foundation to support it. Id. Conspicuously

absent from the limited documentation generated by U.S. EPA that constituted its approval is any

justification for the 0.11 mg/l phosphorus water quality standard, the pollution "diet," or indeed

any evidence that there was a direct correlation between the permit limit for phosphorus imposed

upon the County and the attainment of water quality standards applicable to Blacklick Creek.

Although ERAC permitted Fairfield County to present evidence at the hearing, the

opportunity was illusory, because ultimately ERAC decided (and the Court of Appeals agreed)

that the only material fact was U.S. EPA's approval of the TMDL and its "pollution diet."

Because the lower tribunals essentially permitted a federal "checklist" to replace the valid factual

foundation that is required to uphold an action of Ohio EPA under R.C. 3745.05, their rulings

must be reversed.
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Fairfield County, Ohio's Proposition Of Law No. 3:

A Ruling That U.S. EPA's Approval Of An Ohio EPA-Developed TMDL Limits
The Scope Of Review Provided Under Ohio Law Insulates The TMDL From A
Meaningful Challenge And Denies Procedural Due Process Of Law.

A. The Lower Tribunals were Misguided in Giving Credence to U.S. EPA's
Approval of the Big Walnut Creek TMDL, which Denied the County its
Statutory and Constitutional Right to a Meaningful Challenge to the Merits
of the TMDt., under Obio Law.

Article I, Section 16 of Ohio's Constitution states in pertinent part:

All courts shall be open, and every person, for an injury done him in his land,
goods, person, or reputation, shall have remedy by due course of law, and shall
have justice administered without denial or delay.

Ohio Constitution Article I, Section 16 (emphasis added). Ohio's courts have consistently

interpreted this language as constituting the State's "due process clause," imposing the basic

requirements of notice and an opportunity to be heard at a meaningful time and in a meaningful

manner. See e.g. State v. Hochhausler, 76 Ohio St. 3d 455, 459, 668 N.E. 2d 457 (1996); State v.

Hudson, 2013-Ohio-647, 986 N.E. 2d 1128, ¶ 48 (3ra App. Dist. 2013). What constitutes an

opportunity to be heard at a meaningful time and in a meaningful manner depends on the

importance attached to the interest to be protected and the particular circumstances under which

the deprivation may occur. Hochhausler, supra, 76 Ohio St. 3d at 459.

TMDLs can have significant long-term economic impacts on large numbers of local

governments (including their existing and potential customers), industry, farmers, developers,

and homeowners. The cost for local governments to meet TMDL-driven phosphorus limits alone

-phosphorus is one of many pollutants whose discharge can be regulated through TMDLs-

often runs into millions, even tens of millions, of dollars. See ERAC Decision, supra, at ¶ 82

($5+ million dollar estimate for the County's WWTP). Depending on the number and variety of

sources of impairments, TMDL-driven costs can have dramatic impacts on the economic vitality
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of entire watersheds and regions. When TMDLs are developed, the interests to be protected and

potential deprivations to be avoided are obviously substantial.

For these reasons, the statutory de novo right in R.C. 3745.05 and the broader due process

right guaranteed by the Ohio Constitution require that a meaningful review of a challenge to a

TMDL include at least the following:

1. Was the development of the TMDL consistent with the Ohio's listing of impaired

streams and priority setting process under Section 303(d) of the federal CWA, as required by

Ohio Adm. Code 3745-2-12(A)?

2. Did Ohio EPA properly develop the assessment area for the waterbodies based

upon (i) the area of potential impacts of pollutant sources, (ii) location, type, significance and

interaction of pollutant sources in the waterbodies, (iii) availability of information about

potential sources, (iv) treatability of the pollutants, (v) availability of resources to develop and

implement an implementation plan, and (vi) ability to coordinate with other Ohio EPA programs,

federal regulations and guidance for TMDLs, as required by Ohio Adm. Code 3745-2-12(C)?

3. Did Ohio EPA properly and accurately determine the sum of all existing and

projected future loads of the pollutants from point sources, nonpoint sources, and background

sources in the waterbodies, as required by Ohio Adm. Code 3745-2-12(B)?

4. Did the Agency accurately determine the capacity of the waterbodies to assimilate

the pollutants from various point and nonpoint sources without causing impairment, as required

by Ohio Adm. Code 3745-2-12(B)?

5. Did Ohio EPA collect sufficient data and information to support the conclusion

that certain individual and classes of sources of the pollutants were significant causes of the

impairment found in the waterbodies, as required by Ohio Adm. Code 3745-2-12(B)?
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6. Did Ohio EPA use only the highest (level three) credible data when developing

the TNIDL, as required by R.C. 6111.52(E)?

7. Did Ohio EPA properly assess whether the impairment was due solely to natural

conditions, as required by R.C. 6111.56(B)?

8. Did Ohio EPA identify all sources of the impairment before developing the

TMDL, as required by R.C. 6111.56(A)?

9. Did Ohio EPA develop a reasonable margin of error to account for uncertainty,

and did it establish a reasonable reserve capacity for future growth in the waterbodies, as

required by Ohio Adm. Code 3745-2-12(B)?

10. Did Ohio EPA act lawfully and reasonably when it developed the recommended

loading allocations .(the "pollution diet") for point and nonpoint sources of the impairment, and

when the Agency decided how much of the diet would be allocated to the nonpoint sources and

amongst the point sources, as required by Ohio Adm. Code 3745-2-12(F)-(H)?

11. Did Ohio EPA prepare an implementation plan that included reasonable

assurances that water quality standards would be achieved over a reasonable period of time if the

loading "allocation diet" was imposed on the affected stakeholders, as required by Ohio Adm.

Code 3745-2-12(A), (E), and (J), and if the Agency did not prepare the plan, what is the

appropriate relief?

12. Did Ohio EPA's develop "reasonable assurances" for achieving the water quality

standards over a "reasonable period of time," taking into account the receiving waterbodies'

characteristics, the type, amount, and cost of the pollutant-reduction activities that would be

necessary, and the availability of regulatory and nonregulatory means to achieve the reductions

from the point and nonpoint sources, as required by Ohio Adm. Code 3745-2-12(A), (E), and (J)
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(emphasis added)?

13. More generally, did the affected stakeholders have a meaningful opportunity to

present, adjudicate, and have properly weighed all of the scientific, economic, and other data,

models, assumptions, policy choices, and other relevant information that was, or should have

been, considered in the development of the TMDL and its recommended "pollution diet?"

These statutory and regulatory requirements provide the backbone of a TMI7L. 'Their

purpose is to assure the lawfulness and reasonableness of the pollution "diet" for the waterbody.

Failure to comply with any of these requirements calls into question not just the reasonableness

of the end product, but also whether the waterbody is "obese," (2) how "overweight" it is, (3)

who should be forced to "go on a diet," (4) how Spartan is the "dietary" regimen the affected

stakeholders must endure and for how long, and (5) whether the "obesity" will be reduced

sufficiently to result in a "healthy" waterbody if the regulated stakeholders expend the mandated

capital and resources.

The Commission and the Court of Appeals erred when they ruled that U.S. EPA's

approval of the Big Walnut Creek TMDL reduced Fairfield County's "review" to an opportunity

to request an adjustment of the federally-approved, point-source allocation diet. In effect, the

lower tribunals decided that the scope of review would be limited to one of the thirteen steps

outlined above that, at a minimum, collectively constitute the "meaningful review" of TMDLs

required by Ohio law. Relegating Fairfield County to an opportunity to request that Ohio EPA

adjust the final "pollution diet" based upon an erroneous interpretation of federal law meant that

the County received a mere fraction of its due process rights.
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B. Nothing in the Federal Clean Water Act Indicates that Congress Intended
U.S. EPA's Review and Approval of a State-Submitted TMDL to Limit the
Scope of Review Otherwise Provided under State Law.

ERAC and the Court of Appeals both interpreted U.S. EPA's approval of the Big Walnut

Creek TMDL as substantially circumscribing Fairfield County's right to a de novo challenge of

the TMDL. See ERAC Decision, supra, at ¶¶ 76-77, 84; App. Op., supra, at ¶¶ 68-71, 80.

However, there is nothing in the federal CWA that indicates that Congress intended U.S. EPA's

approval of state-submitted TMDLs to limit the scope of review under state law.

U.S. EPA's TMDL authority is set forth in Section 303(d) of the CWA. 33 U.S.C.

1313(d).- Under that Section, states are required to submit to U.S. EPA their lists of impaired

waterbodies for approval, which U.S. EPA must approve or disapprove within 30 days of

submission. Id. at 1313(d)(2). States must then develop TMDLs for each impaired waterbody,

submit them to U.S. EPA for approval, which, again must be done within 30 days of submission.

Id. All approved lists of impaired waterbodies and all approved TMDLs must then be

incorporated into the state's EPA-approved "continuous planning process" ("CPP"), a

compilation of written processes designed to demonstrate the state's ability to manage the water

quality programs required under the Act. Id. at 1313(e)(1)-(3). See also 40 C.F.R. 130.2

(explaining the contents of the CPP).

Nothing in this statutory process hints, much less demands, that once U.S. EPA approves

a state-submitted TMDL a subsequent state-law challenge to the TMDL is limited to a request to

the applicable state agency to exercise its discretion to adjust the federally-approved loadings

among the point sources of the alleged impairment. To be sure, the Supremacy Clause of the

U.S. Constitution (Article VI, Clause 2) gives Congress the power to preempt state laws and

constitutions. But preemption is not readily found. It requires: (1) an express statement that the
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federal enactment preempts state law; (2) a clear expression of federal intent to preempt an entire

field of state activity through a comprehensive, pervasive scheme of federal regulation that

leaves no room for the states to supplement it; or (3) a state law that directly conflicts with a

federal law, making it impossible for a private party to comply with both state and federal

requirements. See e.g. Norfolk Southern Railway Company v. Bogle, 115 Ohio St. 3d 455, 457,

2007-Ohio-5248, 875 N.E. 2d 919, ¶ 7 (federal citations omitted). None of these conditions

exists here.

First, as noted above, nothing in the CWA makes such statement. Second, there is no

indication in the CWA that Congress intended that U.S. EPA pervasively control the field of

state water quality. Indeed, Congress' express intent is just the opposite. See 33 U.S.C. 1251(b)

and 1313(a) (congressional declaration that states have the rip ^mary_ responsibility and rights with

respect to pollution control, and statement that states are free to develop their own standards of

water quality, over which U.S. EPA's approval authority is limited to a determination of

consistency with the Act). See also D.C. v. Schramm, 631 F. 2d 854, 860 (D.C. Cir. 1980) ("In

considering the Clean Water Act, Congress carefully constructed a legislative scheme that

imposed major responsibility for control of water pollution on the states. Once the EPA

approves a state program for issuing NPDES permits, Congress envisioned the EPA's role as

largely a supervisory one."). Third, there is no requirement in the federal TMDL statutory

program that directly conflicts with Ohio law that mandates a meaningful de novo review of an

Ohio EPA-developed, U.S. EPA-approved TMDL. See 33 U.S.C. 1313(d).

At most, there is a single phrase in U.S. EPA's rules for state-authorized NPDES

permitting programs, indicating that limits in permits issued to protect water quality must be

"consistent with the assumptions and requirements" set forth in a TMDL. See 40 C.F.R.
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122.44(d)(1)(vii)(B). Unfortunately, both ERAC and the Court of Appeals mistakenly elevated

this limited regulatory phrase as preempting Ohio constitutional and state law allowing plenary

review of TMLDs under Ohio law. See ERAC Decision, supra, at ¶¶ 76-77, 84; App. Op.,

supra, at ¶¶ 68-71, 80.

Assuming for the sake of argument that this federal rule is a lawful interpretation of

Section 303(d) of the CWA, a vague, undefined requirement for "consistency" with a federally-

approved, state-developed TMDL does not preempt the right to a de novo review under R.C.

3745.05. This fuzzy verbiage hardly qualifies as a clear statutory expression of Congressional

intent to preempt the scope of state-law review of a TMDL. Nor does this amorphous phrase

evidence Congressional intent that U.S. EPA pervasively control the field of state water quality.

Finally, the federal rule does not conflict with Ohio law that affords a de novo review of a

TMDL to determine compliance with Ohio law. Since the purpose of U.S. EPA's time-limited,

procedural review of state-submitted TMDLs is only to determine whether each submittal

complies with the federal CWA, not to determine whether the state complied with its own

substantive and procedural requirements to develop the T1V1DLs,10 a federal regulatory

requirement that states issue permits "consistent" with federally-approved TMDLs cannot

possibly conflict with a state law that affords a de novo review of the TMDL to determine

compliance with state law.

The federal regulatory requirement that states with authorized NPDES permit programs

10 See 33 U.S.C. 1313(d); 40 C.F.R. 130.7(d) (absence of any requirement by states submitting
TMDLs for federal approval to demonstrate compliance with state law, nor a requirement for
U.S. EPA to assess state law compliance before issuing approval of a state T1VIDL). See also
U.S. EPA, Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992, supra,
(checklist of items that U.S. EPA must find in a state-submitted TMDL in order to approve it,
without any indication that federal review includes assessing whether the state followed its own
laws for development of TMDLs).
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issue permits consistent with federally-approved TMDLs is, at best, premised on an assumption

by U.S. EPA that the state properly followed its own laws in developing the TMDL, including

the right to a meaningful review, before submitting it for approval, an assumption that is

erroneous in the case sub judice. The Commission and the Court of Appeals erroneously took a

single phrase of a federal rule out of context, ignoring the obvious fact that it did not remotely

meet the requirements needed to have such preemptive effect. This resulted in an unlawful

denial of Fairfield County's statutory right to a de novo review, and an unlawful denial of its

constitutional due process right to a meaningful review.

C. If U.S. EPA's Approval of a State-Submitted TMDL is Intended to Restrict A
Subsequent State-Law Challenge to the TMDL, Due Process Requires that
the State Complete its Rulemaking Procedures for the TMDL, Including any
Appeals Taken Therefrom, Before Submitting the TMDL to U.S. EPA for
Approval.

If the Court were to rule that U.S. EPA's approval of an Ohio EPA-developed TMDL

limits the scope of a subsequent challenge to the TMDL under Ohio law, then the Court must

decide how and when Fairfield County will be afforded its right to a legitimate de novo review of

the TMDL under R.C. 3745.05, and its broader due process right to a meaningful review under

Ohio's Constitution. The only logical solution is to require that Ohio EPA develop TMDLs

using a procedure that provides the required statutory rights and due process of law before the

TMDL is submitted to U.S. EPA for its approval.

For the reasons discussed above, that procedure must be rulemaking pursuant to R.C.

Chapter 119, followed by the right to appeal the final TMDL rule to ERAC under R.C. 3745.04,

thereby invoking the right to a de novo review under R.C. 3745.05 of all aspects of the TMDL.

Once that due process has been afforded, and U.S. EPA subsequently approves the final TMDL

rule, ERAC and Ohio's courts can then lawfully restrict a later state-law challenge to the TMDL
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to those issues not inherent in the rulemaking, because due process will have already been

provided through Ohio's statutory rulemaking procedures.

D. Because the Big Walnut Creek TMDL Establishes New Water Quality
Standards for the Watershed, Requiring that Ohio EPA Complete
Rulemaking Procedures before Submitting the TMDL to U.S. EPA is
Consistent with the Process Ohio EPA Must Follow when it Adopts Water
Quality Standards.

R.C. 6111.041 requires that Ohio EPA follow the notice and comment rulemaking

procedures of R.C. Chapter 119 when adopting or amending standards of water quality for

surface waters of the State.j 1 All water quality standards adopted by states must be submitted to

U.S. EPA for approval, but the federal approval cannot occur without a demonstration that the

state first followed its laws when adopting the standards. 33 U.S.C. 1313(a) and (c); 40 C.F.R.

131.5(a)(3).

The following undisputed facts demonstrate that the Big Walnut Creek TMDL

established new water quality standards for surface waters:

1. The TMDL imposes numeric water quality standards for phosphorus on Blacklick

Creek and all other waterbodies in the Big Walnut Creek watershed. See Joint Exhibit ("J.E.")

13 (TMDL) at pp. 24, 52-53 (establishing a maximum phosphorus concentration of 0.11 mg/l for

all waterbodies in the watershed).

2. The numeric maximum concentration for phosphorus established in the TMDL

for the Big Walnut Creek watershed came from an Ohio EPA technical guidance document that

has not been promulgated as a rule under Ohio law. Id. at pp. 23-24 (showing source of the

value as Ohio EPA technical report "Association Between Nutrients, Habitat, and the Aquatic

11 As noted above, these standards can be numeric or narrative (see n. 1, supra), and Ohio EPA
has followed the required rulemaking procedures when adopting or amending both types of
water quality standards. See Ohio Adm. Code 3745-1-04 (narrative standards) and 3745-1-07
(numeric standards).

40



Biota in Ohio Rivers and Streams" (Ohio EPA, 1999)). See also App. Op., supra, at ¶¶ 57, 76

(uncontested statement in the Court of Appeals decision that the values set forth in the technical

report were never promulgated).

3. Ohio EPA has not promulgated a numeric water quality standard for phosphorus

for any waters of the State of Ohio. See Ohio Adm. Code Ch. 3745-1. See also J.E. 13 (TMDL)

at p. 23 ("...Ohio EPA does not currently have statewide numeric criteria for phosphorus....").

Thus, the numeric maximum phosphorus concentration established in the TMDL was a new

water quality standard for the watershed.

4. The waterbodies in the Big Walnut Creek watershed constitutes "waters of the

State of Ohio." See R.C. 6111.01(H).

Because a TMDL establishes new water quality standards for a waterbody(ies), requiring

that Ohio EPA follow Ohio's rulemaking procedures before the Agency submits the TMDL to

U.S. EPA simply makes Ohio EPA follow the same process that it has followed for decades

when adopting or amending water quality standards for waterbodies across the State of Ohio.

VII. CONCLUSION.

U.S. EPA and every state judiciary that has taken up the issue have determined that

TMDLs impose binding standards that must be promulgated as rules pursuant to their respective

APAs. This Court's decisions have made clear that Ohio's APA requires no less. The decision

below is an aberration. The Court should declare that the Big Walnut Creek watershed TMDL is

null and void and cannot be applied until Ohio EPA undertakes proper rulemaking procedures.

The Court should also reverse the rulings below that improperly limited the scope of

Fairfield County's right to a legitimate de novo challenge to the final TMDL under R.C. 3745.04

and 3745.05, and its due process right to a meaningful review. As part of this reversal, the Court
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should make clear that U.S. EPA's limited procedural approval of a TMDL under the federal

CWA does not provide a valid substantive basis to uphold a TMDL on its merits under Ohio law.

In the alternative, if the Court finds that U.S. EPA's rule-that permitting actions taken

after federal approval of a state TMDL be "consistent" with the approved loadings-limits the

scope of review in a subsequent state law challenge to the TMDL, the Court should order Ohio

EPA to ensure the right to a de novo, meaningful review by completing rulemaking procedures

for each TMDL before submitting it to U.S. EPA for approval.
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I:N THE COURT OF APPEALS OF OHIO

TENTH AFPELLATE DISTRICT

Board of Commissioners of
Fairfield County,

Appellant-Appellant/
[Cross-Appellee],

V.

[Scott J. Nally], Director of
Environmental Protection,

Appellee-Appellee/
[Cross-Appellant].

JUDGMENT ENTRY

No. izA.F-508
(ERAC No. 235929)

(REGULAR CALENDAR)

For the reasons stated in the decision of this court rendered herein on

May 23, 2013„ we overrule the appellant's first, second, and third assignments of error. We

also overrule the appellee's first and second cross-assignments of error. The final order of

the Enviromnental Review Appeals Commission is affirmed. As ordered by the

Environmental. Review Appeals Commission, the portions of the National Pollutant

Discharge Elimination System permit relating to phosphorus and total dissolved solids

limits are vacated and remanded to appellee for further proceedings consistent with that

decision.

GONNOR, J., BROWN and SADLER, JJ.

/s1
Juci.ge Johii A. Connor
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IN THE COURT OF APPEALS OF OHIO

TENTH APPEI.IATE DISTRICT

Board of Commissioners of
Fairfield County,

Appellant-Appellant/
[Cross-Appellee],

V.

[Scott J. Nally], Director of
Environmental Protection,

Appellee-Appellee/
[Cross-Appellant].

DECISION

No. iiAP-5o8
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Ice Miller, LLP, Stephen P. Samuels, Joseph M. Reidy and
Nicole Woods, for appellant.

Michael DeWine, Atto.rney General, L. Scott Helkowski and
Alana R. Shockey, for appellee.

APPEAL from the Environmental Review Appeals Commission

CONNOR, J.

1. INTRODUCTION

{¶ 1} Appellant-appellant and cross-appellee, Board of Commissioners of

Fairfield County ("Fairfield County"), appeals from an order of the Environmental Review

Appeals Commission ("ERAC°) in wbich ERAC found there was a valid factual foundation

for the limits set forth in the permit issued by appellee-appellee and cross-appellant,

[Scott J. Nally], Director of Environmental Protection ("the Director"). Fairfield County

also appeals ERAC's decision to vacate and remand the matter to the Director for fnrther

action.
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{¶ 2} The Director has filed a cross-appeal challenging the determination that the

Director's actions of imposing certain limits in the permit without satisfying the technical

feasibility and economic reasonableness mandates of R.C. 6111.o3(J)(3) was unlawful.

The Director also challenges ERAC's consideration of evidence obtained from certain data

collectors, claiming the data fails to meet the requirements of the credible data rule.

113) Because the order is supported by reliable, probative, and substantial

evidence and in accordance with law, we affirm.

II. REG TORY FRAMEWORK

[14) This case involves the imposition of limitations placed in the renewal of a

National Pollutant Discharge Elimination System ("NPDES") permit issued to Fairfield

County for its wastewater treatment plant ("the Tussing Road plant" or "plant"), located

on Blacklick Creelc off Tussing Road in Pickerington, Ohio. In Ohio, the discharge of

sewage, industrial waste, or other waste into the waters of the state, or the placement of

sewage, industrial waste, or other waste in a location where it enters the waters of the

state is prohibited without a permit issued by the Director authorizing said discharge. See

R.C. 6111.04 (acts of pollution prohibited; exceptions). Permits that authorize discharge

to waters of the state are known as NPDES permits.

(151 The NPDES permit program arises from Section 402 of the Federal Water

Pollution Control Act. 33 U.S.C. 1342. The Federal Water Pollution Control Act is also

known as the Clean Water Act ("CWA"). The CWA, 38 U.S.C. 1251-1387, uses two

approaches to control water pollution: (x) technology-based regulations; and (2) water

quality standards. Arcadia v. United States EPA, 265 F.Supp.2d Y142, 1143 (2003).

"Technology-based regulations seek to reduce pollution by requiring a discharger to

effectuate equipment or process changes, without reference to the effect on the receiving

water; water quality standards fix the permissible level of pollution in a specific body of

water regardless of the source of pollution." Id. at 1143-44. The NPDES permit program

is a means of implementing both approaches. Id. at 1144.

{¶ 6} The objective of the CWA "is to restore and maintain the chemical, physical,

and biological integrity of the Nation's waters." See 33 U.S.C. 1.251 et seq. States may

apply for delegated authority to implement NPDES permitting in their state and if the

United States Environmental Protection Agency ("U.S. EPA®) approves, the state has

delegated authority over the program. In Ohio, the Ohio Environmental Protection
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Agency ("Ohio EPA") has been delegated the authority to issue NPDES permits for the

discharge of pollutants into Ohio waters.

1171 "Permits cannot control all sources of pollution. They are aimed only at

pollution coming from a 'point source,' " such as a waste water treatment plant. Sierra

Club v. Meiburg, 296 F.3d 1021, 1024 (lith Cir.2002), quoting 33 U.S.C. i362(14).

Pollution also comes from non-point sources, such as runoff from farmlands. Id. at 1025.

[18) The effluent (or discharge) limits set forth in NPDES permits are

established via regulatory controls. Pursuant to Ohio Adm.Code 2745-33-05, the director

shall determine and specify in the permit the maximum levels of pollutants that may be

discharged to ensure compliance with, inter alia, applicable water quality standards and

applicable effluent limitations. Water quality-based limits are included in NPDES

permits if technology based limits are not sufficient to achieve or maintain compliance

with water quality standards. Ohio Adm.Code 3745-33-05(A-)•

{¶ 9} Water quality standards have two distinct elements: (1) designated uses;

and (2) numerical or narrative criteria fashioned to protect and measure the attainment of

the uses. Ohio Adm.Code 3745-1-07(A). Furthermore, each waterbody in Ohio is

assigned one or more aquatic habitat use designations and may be assigned one or more

water supply use designations and/or one recreational use designation. Ohio Adm.Code

3745-1-07(A)(1).

{¶ 10} The Ohio EPA is responsible for monitoring the waters of the state. If a

waterbody is not meeting water quality standards, and thus it is considered "in

nonattainment," and, based upon the current pollution controls, it is not expected to

"attain" the applicable water quality standards, it is placed on a list of impaired

waterways, pursuant to Section 303(d) of the CWA, and submitted to the U.S. EPA. The

approved list is then used by the Ohio EPA to identify and rank impaired waterways and

to prepare a Total Maximum Daily Load ("TMDL") assessment.

(11111 "TMDLs must be established for every waterbody within the state for which

ordinary technology-based point-source limits will not do enough to achieve the necessary

level of water quality." Sierra Club at 1025, citing 33 U.S.C. 1313(d)(1)(A) and (C). A

TMDL is "a calculation of the maximum quantity of a given pollutant that may be added

to a waterbody from all sources without exceeding the applicable water quality standard

for that pollutant." Marlc A. Ryan, The Clean Water Act Handbook, Chapter io, at 205

8
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(2d Ed.2003). See also Sierra Club at 1025, citing 33 U.S.C. 1313(d)(i)(C) ("A TMDL is a

specification of the maximum amount of a particular pollutant that can pass through a

waterbody each day without water quality standards being violated"), and Ohio Adm.Code

3745-2-02(B)(67) ("the sum of the existing and/or projected point source, nonpoint

source, and background loads for a pollutant to a specified watershed, water body, or

water body segment. A TMDL sets and allocates the maximum amount of a pollutant that

may be introduced into the water and still ensures attainment and maintenance of water

quality standards").

{¶ 12} "[E]ach TMDL represents a goal that may be implemented by adjusting

pollutant discharge requirements in individual NPDES permits or establishing nonpoint

source controls." Arcadia at 1144. A TMDL serves as the goal for the level of the pollutant

at issue in the waterbody and allocates the total "load® (the amount of the pollutant

introduced into the water) specified in that TMDL among contributing point sources as

well as non-point sources. Sierra Club at 1025. "The theory is that individual-discharge

permits will be adjusted and other measures talcen so that the sum of that pollutant in the

waterbody is reduced to the level specified by the TMDL." Id. at 1025.

{¶ 13} To determine whether a waterway is attaining its designated use, the Ohio

EPA has developed biocriteria to assess the waterway. These include the Invertebrate

Community Index ("ICI°), which measures aquatic macroinvertebrates such as worms

and insects, and the Index of Biotic Integrity ("IBI") and the Modified Index of well-being

("MIwb"), which assess fish cornmunities. If the biocriteria results demonstrate that a

waterbody is meeting or exceeding the numeric standards for its designated use, it is

considered to be "in attainment."

III. FACTUAL AND PROCEDURAL HISTORY

{¶ 14} In 2000, the Ohio EPA conducted a study of the Big Walnut Creelc Basin,

which also included a stream survey of Blacklick Creek.i As part of the survey, it collected

biological and chemical data from upstream and downstream of the Tussing Road plant.

Based on the results of the survey, the Ohio EPA concluded the Tussing Road plant was

contributing to organic and nutrient enrichment in Blacklick Creek. Ohio EPA

determined there was a nutrient enrichment defect downstream from the plant, based

upon the findings regarding the macroinvertebrate community. Specifically, the survey

1 Blacklick Creek is located in the Big`Walnut Creek Basin.

^



No. i1AP-5o8 5

demonstrated that the ICI score (which measures macroinvertebrate communities)

declined ten points after passing the Tussing Road plant's discharge point, going from 48

at river mile ("RM") 11.3 to 38 at RM 11.o, just past the plant's outfall. The survey report

stated that the decline indicated mild organic and/or nutrient enrichment due to the

discharge from the plant. The survey also indicated impairment of the MIwb.

1115) After the stream survey of Blacklick Creek in 2ooo, the Tussing Road plant's

NPDES permit was modified, effective July 1, 2003. The new permit required monitoring

for phosphorus and total dissolved solids ("TDS") at the final outfall location. It also

included language stating the permit may be reopened and modified upon completion of

any TMDL study as required by Section 303(d) of the CWA.

1116) During 2oo5, Fairfield County completed a $6 million improvement to the

Tussing Road plant. The improvements increased the volume of wastewater being treated

from 2 to 3 million gallons per day.

11171 On August 19, 2005, the Ohio EPA issued the "Total M' um Daily Loads

for the Big Walnut Creek Watershed" report ("Big Walnut Creek TMDL report") and

submitted it to the U.S. EPA. The U.S. EPA approved the report in September 2005. The

Big Walnut Creek TMDL report found that among the primary causes of impairment in

the Big Walnut Creek Watershed was nutrient enrichment. To address the nutrient

enrichment issues in the Big Walnut Creek Watershed, the Big Walnut Creek TMDL

report set forth allocations for various sources of phosphorus (including discharge

locations) and the required reductions. It also established a specific total phosphorus

limit of .5 mg/1 for the Tussing Road plant.

{¶ 18} Subsequently, Fairfield County submitted an application to renew its

NPDES permit for the Tussing Road plant on Blacklick Creek. The Ohio EPA publicly

noticed a draft NPDES permit. Fairfield County submitted comments, to which the Ohio

EPA issued a written response. The draft permit proposed adding monthly concentration

and loading limits for total phosphorus and an effluent limitation for TDS.

{¶ 19} On June 30, 20o6, the Ohio EPA issued a final renewal NPDES permit to

Fairfield County for the Tussing Road plant. This permit included concentration and

loading limits for total phosphorus consistent with those set forth in the Big Walnut Creek

TMDL report, as well as limits for TDS, which were included after the monitoring

referenced in the 2003 permit modification.
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{¶ 20} On 3uly 27, 2oo6, Fairfield County filed a notice of appeal with ERAC

setting forth multiple assignments of error and arguing the discharge limitations in the

permit regarding phosphorus and TDS were unlawful and unreasonable. A hearing was

held beginning February 9 and ending Febraary 13, 2009. Multiple witnesses, including

expert witnesses, were presented by both Fairfield County and the Director. The

following testimony is most relevant to these appeals.

{¶ 21} Matthew Fancher ("Fancher") testified he wrote the portion of the Big

Walnut Creek TMDL report pertaining to Blacklick Creek that was eventually used, along

with other documents, as a basis for the .5 mg/1 phosphorus limit included in the NPDES

permit. Fancher testified he also prepared an interoffice communication in Apri12oo6 for

Eric Nygaard in the permit compliance section, explaixung how he arrived at the .5 mg/1

phosphorus limit for the Tussing Road plant.

{¶ 22} Fancher testified some of the information in the Apri12®o6 memorandum

came from the technical support document2 that went along with the Big Walnut Creek

TMDL report. In the memorandum, Fancher noted: (1) based upon the technical support

document, there was a ten-point difference in the ICI scores upstream and downstream of

the Tussing Road plant; (2) the ICI score decline indicated mild organic and/or nutrient

enrichment from the Tussing Road plant; (3) the larger diurnal fluctuation (in dissolved

oxygen) recorded at the downstream site was characteristic of excessive algae production

associated with nutrient enrichment; (4) the annual total phosphorus load from the

Tussing Road plant increased every year since 2ool; and (5) a general concern that the

increased loading from the plant had exacerbated the enriched condition in Blacklick

Creek, which could cause deterioration in the future and cause the waterbody to be in

nonattainment. Fancher further testified his knowledge of the stream was based upon

data presented to him and that he never personally visited Blacklick Creek.

[123) Fancher used the "simple model" to calculate the loads for Blacldick Creelz

in the Big Walnut Creelc TMDL report. He calculated the phosphorus loading for

Blacklick Creek by using a "target value" of .1:L mg/l, based upon the fact that said value

was contained in the "Association Between Nutrients, Habitat, and the Aquatic Biota in

Ohio Rivers and Streams" report (Ohio EPA, i999) ("associations report"), which was co-

2The technical support document is titled "Biological and Water Quality Study of the Big Walnut Creek
Basin 2000.11
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authored by several Ohio EPA employees. Fancher initially performed a wasteload

allocation ("WLA'°) for point source dischargers using a i.o mg/1 phosphorus limit. Under

this calculation, non-point sources would be required to reduce their phosphorus

discharge by go percent in order to meet the goal. Because he believed those numbers

"didn't add up" and failed to create an allocation scenario that was balanced, he next

performed the analysis using a .5 mg/1 phosphorus limit as a technology-based standard,

based upon a recommendation from an Ohio EPA colleague. Fancher testified that

number reduced the percent reduction necessary but also reduced the load that point

sources (such as the plant) could discharge.

(1241 John Owen ("Owen") of the Ohio EPA testified he was responsible for

developing the permit limits. In assigning the limits for phosphorus in the NPDES

permit, Owen testified he determined the limits based upon the Iimit set forth in the Big

Walnut Creek TMDL report for the Tussing Road plant. Owen testified that "[a]fter

reviewing that document, we determined that the appropriate numerical limit was

determined, and it was incorporated." (Tr. Vol. III, 137.) As to the limits for TDS, Owen

testified he determined those limits using a modeling procedure codified in the Ohio

Administrative Code in which a spreadsheet is used to calculate the limits based upon the

input of certain data. TDS were calculated at 1,646 mg/l. Owen did not conduct an

independent analysis to determine what the phosphorus and TDS limits should be or if

they were necessary.

{¶ 25} Rhonda Mendel ("Ms. Mendel") testified she is employed by EnviroScience

and does macroinvertebrate evalutions. In 2007, EnviroScience did a stream sampling of

Blacklick Creek. As part of that stream sampling, she compiled ICI scores and found a

score of 34 at the upstream site and a score of 36 at the downstream site. Both sites were

in attainment. In comparing those scores with the scores from the Ohio EPA's 2000

sampling, Ms. Mendel testified that the downstream score was comparable, while the

upstream score was lower than the Ohio EPA's score. Based upon the two downstream

scores, Ms. Mendel testified the measured biological community had not changed much

in the downstream area.

11126) Ms. Mendel also analyzed other biological attributes in the stream,

including pollution-sensitive (also known as "pollution-intolerant") species. In doing so,

she looked at organisms known as Ephemeroptera, Plecoptera, and Trichoptera ("EPT

12
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taxa"), which are pollution-sensitive organisms. She testified there are likely to be more

pollution-intolerant species in waterbodies that have fewer influences or that have a more

unaffected condition (e.g., waterbodies that are more "pristine"). Thus, as more factors

influence the stream, the number of EPT taxa organisms, in theory, decreases.

11271 Using the data from the 2000 survey, Ms. Mendel testified the percentage of

EPT taxa in the upstream sample was 21 percent, while the percentage of EPT taxa in the

downstream sample was 28.3 percent. Thus, she concluded the EPT taxa percentages

downstream were higher than the percentages upstream. She further testified that if

there was something going on in the stream that was impacting the communities

downstream of the Tussing Road plant, she would expect to see the reverse effect-more

EPT taxa at the upstream site, and fewer EPT taxa at the downstream site. However, that

is not what was discovered here. Furthermore, in collecting data for EnviroScience's 2007

survey, she found the EPT taxa percentage at the upstream site to be 47.9, while the

downstream site was 58.1. Ms. Medel opined that the ICI upstream score of 48 from Ohio

EPA°s 2000 survey seemed to be a®data anomaly" or an "outlier." (Tr. Vol. I, 216.) With

respect to the discharges of TDS, Ms. Mendel testified that effluent from the Tussing Road

plant was not toxic to aquatic organisms and was not having an adverse effect on the

stream.

(128} Michael J. Bolton ("Bolton"), an Environmental Specialist 2 at the Ohio

EPA, testified regarding the results of the 2000 stream survey, which were contained in

the technical support document. Based upon the results of the survey, Bolton testified

there was a nutrient enrichment defect downstream from the Tussing Road plant, based

upon the findings regarding the macroinvertebrate community.

{129} For example, Bolton testified that the total sensitive taxa and the EPT taxa

numbers decreased from 18 and 13, respectively, at RM 11.3, to 14 and 11 at RM 1i.o. And

at RM 8.9o, the total sensitive taxa stayed at 14, while the EPT taxa decreased to 9.

Bolton further testified there were typically higher taxa numbers in higher quality

streams, so if the numbers were declining, it could indicate an impacted stream. Bolton

also disagreed with the opinion of some of the Fairfield County witnesses who believed

the ICI score of 48 at RM i1.3 was an "outlier," stating there were other ICI scores which

were similar, such as an upstream site with a score of 44 and a downstream site with a

score of 42.

13
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{¶ 30} Daniel V. Markowitz, Ph.D. (°'Markow.itz'°), an employee of Malcolm Pirnie,

Incorporated, an environmental consulting firm, and an expert in aquatic ecology and

aquatic biology, disagreed with the conclusions reached by Fancher in his memorandum.

Markowitz testified that the ICI and dissolved oxygen data used by Fancher was not

sufficient to establish nutrient enrichment downstream of the Tussing Road plant.

Markowitz also testified the evidence demonstrating the dissolved oxygen diurnal swing

was not sufficient to establish that the fluctuation was being caused by the discharge of

phosphorus from the plant. Markowitz did not believe Fancher's reliance upon only two

days of data from two points was enough data to properly conclude that the phosphorus

was having an adverse impact upon Blacklick Creek

1131) Furthermore, Markowitz opined that Fancher's conclusion-that an

increase in discharge from the plant from 2 million gallons to 3 million gallons would

interfere with the maintenance of water quality standards-was not supported for several

reasons: (1) there had already been an increase in discharge since the Ohio EPA's study

was conducted and Blacklick Creek is still in attaimnent downstream of the plant; (2)

there is no nuisance growth of algae either upstream or downstream of the plant; and (3)

there are no characteristics of nonattainment related to an increased phosphorus load.

Markowitz concluded to a reasonable degree of scientific certainty that the Tussing Road

plant did not have a reasonable potential to cause nonattainment of water quality

standards in Blacklick Creek if the flow increased to 3 miIlion gallons per day.

{¶ 321 In addition, Marlcowitz testified that in his opinion, the TDS were not

having an adverse affect on aquatic life, given that the fish and bug standards downstream

of the plant were within the warm water habitat standard. Thus, Markowitz concluded

that the TDS were not affecting attainment of the overall biological community.

1133) Robert Miltner ("Miltner"), an environmental specialist in the ecological

assessment section of the Ohio EPA, testified he participated in the 2ooo survey involving

Blacklick Creek by collecting fish samples. Miltner also wrote the biological assessment of

fish communities and physical habitat for aquatic life sections of the technical support

document. Miltner described the technical support document as a report written after the

survey which analyzed and interpreted the data collected from the survey. Miltner

testified the technical supporrt document is used to assist in permit renewal decisions or

14



No. 11AP-5o8 10

other agency decisions. The information from the technical support doctrine is also used

in the TMDL.

{¶ 34} Michael J. Mendel, Ph.D. ("Dr. Mendel"), a professor of environmental

science, a special projects consultant for EnviroScience, and an expert in

macroinvertebrate ecology, aquatic biology, and biological statistics, testified the

upstream and downstream ICI data collected by the Ohio EPA in 2000 was not

sufficiently credible to be used as a basis for determining the phosphorus permit limits for

the Tussing Road plant. He cited the following three reasons for his opinion: (i) the

sampling methodology used by the Ohio EPA to develop the ICI score has "within site

variability;" (2) the Ohio EPA's subsampling procedure (as opposed to identifying and

processing everything in the sample) introduces sampling error; and (3) there are

inconsistencies with the ICI data in comparison with other data.

11351 James R. Krejsa ("Krejsa"), vice president and director of ecological services

at EnviroScience, was admitted as an expert in aquatic biology, aquatic ecology, biological

survey, impact evaluation, biological criteria, and water quality. Krejsa analyzed the fish

data collected by the Ohio EPA in 1996 and 2000. This included an analysis of the IBI

and MIwb scores. Krejsa testified the IBI scores from both studies increased downstream

of the Tussing Road plant.

(1361 Krejsa analyzed the macroinvertebrate studies from the surveys. With

respect to the ten-point variation in the upstream and downstream ICI scores from the

Ohio EPA's 2ooo survey, Krejsa testified the variation could be attributed to natural

variability. EnviroScience also conducted its own sampling survey in 2007 but used sites

different from those used by the Ohio EPA, with the intention of eliminating other

environmental stressors (e.g., runoff from a bridge). The average ICI score from all three

studfes was determined to be 39.25. Krejsa testified the purpose of determining the

average score was to determine whether the upstream sampling sites were representative

(i.e., not an anomaly), since natural variability needed to be taken into consideration.

[137) With respect to the dissolved oxygen data referenced in Fancher's

memorandum (which he obtained from the technical support document), Krejsa testified

the Ohio EPA failed to follow proper protocols in obtaining representative data for the

analysis. Because only two days worth of data (rather than the required seven days of

data) were obtained, Krejsa testified the data was not sufficient to establish that it was the
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phosphorus discharge from the Tussing Road plant that was causing greater diurnal

fluctuations at RM 10.2, in comparison to RM 11.3.

11381 ICrejsa also testified that pursuant to the data, Blacklick Creek is in

attainment. Furthermore, any variability in the data did not necessarily mean there was a

direct connection or a cause-and-effect relationship between the variability and TDS

and/or phosphorus. For example, Krejsa testified there were a lot of different factors

which could constitute environmental stressors, such as the location of the golf course on

top of the area where the downstream sampling sites are located. These factors, rather

than just the phosphorus discharge, could contribute to variability. Kxesja also agreed

that fish are more sensitive than macroinvertebrates and he testified the fish data actually

increased downstream of the discharge, rather than decreased, and that such a finding

was not necessarily indicative of phosphorus. Kre}sa further opined there was not enough

scientific data to support the appropriateness or necessity of imposing phosphorus or TDS

limits for the Tussing Road plant for the purposes of attaining or maintaining water

quality in Blacklick Creek.

11391 David Frank (°Frank"), an employee of ARCADIS and the engineer who

designed the Tussing Road plant expansion, testified it was technically feasible to meet

the total phosphorus limit of .S mg/1. However, he testified the cost to do so would be

more than 5 million. Frank further testified it was not technically feasible to meet the

TDS limit of 1,646 mg/l.

{¶ 40} ERAC issued a decision on May 12, 2oii, finding there was a valid factual

foundation for imposing the phosphorus permit limit. ERAC further found the Director

had a valid factual foundation for the limit imposed for TDS as well. Finally, ERAC held

the Director violated R.C. 611i.o3(J) by failing to consider the technical feasibility and

economic reasonableness of imposing the TDS and phosphorus limits and, as a result,

ERAC ordered that the portions of the permit relating to phosphorus and TDS limits be

vacated and remanded to the Director for further proceedings.

{¶ 41} On June 8, 2011, Fairfield County filed a notice of appeal in this court. The

Director filed a notice of cross-appeal on June 16, 2011.

N. ASSIGNMENTS OF ERROR AND CROSS 9SSIG ENTS OF ERROR

11421 Fairfield County appeals ERAC's order and asserts the following

assignments of error:

16
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1. THE COMMISSION'S RUI.ING THAT THE DIRECTOR
HAD A VALID FACTUAL FOUNDATION FOR THE
PHOSPHORUS EFFLUENT LIMITS IN FAIRFIELD
CO S NPDES PERMTr LIMIT IS NOT SUPPORTED BY
RELIABLE, PROBATIVE AND SUBST EVIDENCE,
AND IS NOT IN ACCORDANCE WITH LAW.

2. THE COMMISSION'S RULING THAT THE DIRECTOR
HAD A VALID FACTUAL FOUNDATION FOR THE TOTAL
DISSOLVED SOLIDS EFFLUENT LIMITS IN FAIRFIELD
COUNTY'S NPDES PERMIT LIMIT IS NOT SUPPORTED BY
RELIABLE, PROBATIVE AND SUBSTANI'TAL EVIDENCE,
AND IS NOT IN ACCORDANCE WITH LAW.

3. THE COMMISSION'S MERE RECITATION OF
EVIDENCE, RATHER THAN MAKING FINDINGS OF FACT,
AND SPECIFICALLY, ITS FAILURE TO FIND THAT THE
TOTAL DISSOLVED SOLIDS AND PHOSPHORUS
EFFLUENT LIMITATIONS WERE, RESPE LY,
TECHNICALLY INFEASIBLE AND ECONOMICALLY
UN ONABLE, IS NOT IN ACCORDANCE WITH LAW.

12

1143) Additionally, the Director has filed a cross-appeal, in which he asserts the

following two assignments of error for our review:

1. The Environmental Review Appeals Commission
improperly interpreted the Director's obligations under R.C.
6111.o3(J)(3) as requiring the Director to evaluate the
economic reasonableness and technical feasibility of a
pollutant limitation even where the Director is obligated,
pursuant to the Clean Water Act, to impose the specified
pollutant limitation.

2. The Environmental Review Appeals Commission
improperly considered biological data submitted by Fairfield
County that was not considered credible pursuant to the
requirements of Ohio Administrative Code Section 3745-4-01.

V. STANl3 OF REVIEW

{¶ 44} On appeal, this court must determine whether ERAC's order as to the

lawfulness and reasonableness of the Director's action is supported by reliable, probative,

and substantial evidence and in accordance with law. Salem v. Koncelik, 164 Ohio App.3d

597, 2005-Ohio-5537, ¶ 8(loth Dist.), citing Red Hzll Farm Trust v. Schregardus, 102

Ohio App.3d 9o, 95 (ioth Dist.1995); RC. 3745.o6. The Supreme Court of Ohio has

defined reliable, probative, and.substantial evidence as follows:

17
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(i) "Reliable" evidence is dependable; that is, it can be
confidently trusted. In order to be reliable, there must be a
reasonable probability that the evidence is true.
(2) "Probative" evidence is evidence that tends to prove the
issue in question; it must be relevant in determining the issue.
(3) "Substantial" evidence is evidence with some weight; it
must have importance and value

13

(Footnotes omitted.) Our Place, Inc. v. Ohio Liquor Control Comm., 63 Ohio St.3d 570,

571(1992)•

(145) ERAC does not stand in the place of. the Director on appeal and is not

entitled to substitute its judgment for that of the Director. Citizens Commt. to Preserve

Lake Logan v. Williams, 56 Ohio App.2d 61, 69-70 (loth Dist.z977). ERAC is limited to a

determination of whether the action taken by the Director is unlawful or unreasonable.

Id. at 69. "Unlawful" means "not in accordance with law." Id. at 70. "Unreasonable"

means "that which is not in accordance with reason, or that which has no factual

f_oundatfion.." Td. "The reasonableness standard requires * * * ERAC to consider whether

the actions it reviews have a valid factual foundation." Washington Environmental Servs.

v. Morrow Cty. Dist. Bd. of Health, loth Dist. No. o9AP-920, 2olo-Ohio-2322, ¶ 24.

(1461 If the evidence demonstrates the Director's action is reasonable and lawful

(i.e., the evidence reasonably supports the Director's action), ERAC must affirm the

Director, even though it may have taken a different action. Citizens Commt. to Preserve

Lake Logan at 69. Additionally, if the evidence demonstrates it is reasonably debatable

as to whether or not the permit should be granted, ERAC must affirm the Director. Id. at

69-7o. However, if ERAC properly determines the Director's action is unreasonable or

unlawful, it can vacate or modify the action and implement the appropriate action as

supported by the evidence. Id. at 70.

(147) "An appellate court must affirm an ERAC order if it'is supported by reliable,

probative, and substantial evidence and is in accordance with law.' " Helms v. Koncelik,

187 Ohio App.3d 231, 2010-Ohio-1782, ¶ 20 (loth Dist.), quoting R.C. 3745•o6. In

deciding whether an ERAC order is supported by reliable, probative, and substantial

evidence, an appellate court must weigh and evaluate the credibility of the evidence.

Helms at 120, citing Parents Protecting Children v. Korleski, ioth Dist. No. o9AP-48,

20o9-Ohio-4549, 1f io• Appellate courts "must recognize that administrative bodies

consist of members with special expertise, and we must respect that expertise." Helms at
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¶ 20. Therefore, we give due deference to ERAC's resolution of evidentiary conflicts. Id:,

citing Parents Protecting Children at ¶ io.

VI. FIRST ASSIGNMENT OF E OR-IS THERE A VALID FACTUAL
FOUNDATION FOR THE PHOSPHORUS LIMITS IMPOSED IN THE
PERMIT?

A. Fairfield County's Arguments

{148} In its first assign.ment of error, Fairfield County submits ERAC's

determination that the Director has a valid, factual foundation for imposing the

phosphorus limits set forth in Fairfield County's NPDES permit is not supported by

reliable, probative, and substantial evidence and is not in accordance with law.

Specifically, Fairfield County argues that the .5 mg/1 phosphorus limit imposed in the

permit was arbitrarily established. Fairfield County objects because an Ohio EPA

employee with virtually no experience in the pertinent disciplines established the limit for

the Tussing Road plant allocation within the TMDL for Big Walnut Creek Watershed,

which includes Blacklick Creek. Using the limit set forth in the Big Walnut Creek TMDL

report for the Tussing Road plant, another Ohio EPA employee then imposed that

phosphorus limit in the NPDES permit for the Tussing Road plant.

{¶ 49} Fairfield County argues that the Big Walnut Creek TMDL does not require

the Director to impose the .5 mg/t phosphorus limit in the NPDES permit. Fairfield

County asserts ERAC erred in finding that the mere presence of the .5 mg/l limitation in

the TMDL constitutes reliable, probative, and substantial evidence that it is a reasonable

and lawfal limitation for the NPDES permit. Under this interpretation, Fairfield County

contends ERAC has, in essence, improperly determined that if a proposed permit limit

appears in an approved TMDL, a discharger cannot challenge the limit when it is imposed

in the discharger's NPDES permit.

(1501 Fairfield County also argues there is no "direct correlation" between the

limitation imposed in the permit and the attainment of the biocriteria standards

applicable to Blacklick Creek, given that the plant has been discharging phosphorus at a

higher level than set forth in the TMDL, but without an adverse affect on the biota in

Blacklick Creek, since it is still in attainment. Fairfield County argues that a direct

correlation is required pursuant to Gen. Elec. Lighting v. Koncelik, loth Dist. No. o5AP-

310, 2oo6-Ohio-i655.

19



No. i1AP-5o8 15

{¶ 51} Additionally, because there is not a numerical water quality standard for

phosphorus from which Ohio EPA derived the permit limit, Fairfield County submits the

.5 mg/1 phosphorus limitation is unlawfnl because it is based upon an unpromulgated

"target value" for phosphorus that simply appears in the associations report. Fairfield

County argues the data in the association report does not serve as a valid factual

foundation for the phosphorus limit, as it does not establish a cause-and-effect

relationship. Fairfield County argues it is unlawful for Ohio EPA to regulate on the basis

of unpromulgated standards.

11521 FinaIly, Fairfield County argues the mere presence of a draft allocation in a

TMDL does not ipso facto create a valid factual foundation for a permit limit and that

whether or not there is a valid, factual foundation for the permit limit must be determined

based upon all of the evidence presented; to hold otherwise constitutes a denial of due

process because it makes the permit limits functionally unreviewable. Because the public

notice, comment, and review process for TMDLs is a federal process, Fairfield County

argues there is no procedure for meaningful review at the time of submission to the U.S.

EPA and, therefore, parties must have the right to pursue meaningful review at the time

the NPDES permits are issued if those permits contain effluent limits based on the TMDL.

Fairfield County submits ERAC's decision has insulated the Ohio EPA°s actions from

administrative review and made it impossible for point source dischargers to challenge

limitations in NPDES permits.

B. The Director's Response

(153) The Director, on the other hand, argues that the .5 mg/l phosphorus

limitation included in the Tussing Road plant permit was consistent with the Big Walnut

Creek TMDL report and that as a publicly noticed and federally approved document, the

TMDL should be considered reliable, probative, and substantial evidence upon which the

Director may base his decision. Because the TMDL is based upon data gathered directly

from Big Walnut Creek, the Director argues that fact alone should be enough to

demonstrate a significant, foreseeable relationship between the reduction in phosphorus

and a reduction in nutrient enrichment in Big Walnut Creek Watershed.

{¶ 541 The Director submits he was required to establish a pollutant limitation

consistent with the federally approved Big Walnut Creek TMDL, pursuant to 40 C.F.R.

122.44(d)(1)(vii)(B). One available option that would fulfill the consistency requirement

20



No. u.AP-5o8 16

is to take the .5 mg/1 phosphorus limit in the Tussing Road plant TMDL allocation and

impose it in the NPDES permit. The Director argues this decision was an exercise of his

independent judgment that was reasonable and supported by law. Because the .5 mg/1

phosphorus limit for the Tussing Road plant was based upon actual studies of the Big

Walnut Creek Watershed and incorporated into its federally approved TMDL, the

Director argues this phosphorus limitation is supported by reliable, probative, and

substantive evidence.

1155) The Director also contends this appeal is not an appropriate forum in which

to challenge the facts underlying the Big Walnut Creek TMDL, claiming any challenge

would be governed by the Administrative Procedure Act. The Director points out that

Fairfield County has never challenged the U.S. EPA's approval of the TMDL limits and

argues it is not a denial of due process to require such a challenge to be governed by the

Administrative Procedure Act. The Director asserts courts cannot allow the facts

underlying a TMDL to be collaterally attacked via individual NPDES permit challenges.

Instead, the Director submits the appropriate way to challenge the facts underlying the

TMDL is through a challenge to the TMDL itself.

11561 The Director further argues the evidence relied upon in developing the Big

Walnut Creek TMDL report was reliable, probative, and substantial. Big Walnut Creek

Watershed was placed on the Ohio EPA's Section 303(d) list because it failed to meet

water quality standards and was in need of restoration. Thus, a TMDL plan was required.

During the process of developing the TMDL, the Director contends a direct correlation

was found between reduction in point-source discharges of phosphorus and bringing the

watershed into attainment, as well as a reasonable association between nutrient

enrichment and discharges from the Tussing Road plant.

(157) Contrary to Fairfield County's assertions, the Director argues utilization of

the associations report as a guidance document was proper. The Director contends the

use of guidance documents, such as the associations report, does not rise to the level of

regulating on the basis of an unpromulgated standard.3 Instead, the Director submits the

phosphorus limitation included in the Tussing Road plant permit comes from the

3 Notably, the associations report states that it is a technical bulletin and that it does not represent the EPA
policy.
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properly promulgated Big Walnut Creek TMDL. He argues it is not an unpromulgated

guideline.

1158) Finally, the Director argues that in developing the TMDL for the Big Walnut

Creek Watershed, Ohio EPA identified the sources of phosphorus for the stream and the

amount the sources were contributing and then determined the loading capacity of the

stream, leaving a margin of safety. Thus, the Director submits the limit was not arbitrarily

derived and the evaluation considered point sources, including the Tussing Road plant, as

well as non-point sources, such as agricultural land and residential sources. Based upon

that evaluation, and after reviewing several scenarios involving both point and non-point

sources, limits were imposed. The Director contends the Ohio EPA°s analysis was far

from speculative.

C. Analysis

(159) In general, Fairfield County's arguments asserting the Director lacked a

valid factual foundation for the phosphorus limit set forth in the Tussing Road permit can

be simplified and described as follows: (1) there was no direct correlation between the

phosphorus limitation set forth in the Tussing Road plant permit and the attainment of

the biocriteria standards applicable to Blacklick Creek, particularly since the portion of

the stream impacted by the Tussing Road plant is in attainment, despite the fact the plant

has been discharging phosphorus at a higher level than set forth in the NPDES permit;

(2) the Ohio EPA was not required to include a.5 mg/l phosphorus limit in the permit

simply because it appears in the TMDL because its presence in the TMDL does not

constitute sufficient or probative evidence of its reasonableness or lawfulness; (3) the .5

mg/l phosphorus limit is unlawfuIly based upon an unpromulgated "target value" that

appears in the associations report, which does not provide a valid factual foundation for

the limit; (4) use of the associations report constitutes regulating on the basis of

unpromulgated standards; and (5) imposition of the phosphorus limit from the TMDL

fails to provide Fairfield County with meaningful review.

iL. Direct Correlation

{¶ 60} Fairfield County argues there is no "direct correlation" between the

phosphorus limits imposed in the NPDES permit and the attainment of the biocriteria

standards applicable to Blacklick Creek. We disagree.
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{¶ 61} In General Elec. Lighting, we found the crux of the "direct correlation"

requirement in that case to be that power input alone, without consideration of any other

factors that affect emissions, had to have a significant, foreseeable relationship to

emissions in order for the limitation on power input to be based on a valid factual

foundation. Id. at ¶ 39. Expert testimony and data demonstrated that different

operational restrictions would not necessarily increase or decrease emissions and that

power input alone, without consideration of other factors affecting emissions, did not

have a significant relationship to emission controls. Thus, there was no direct correlation

between the emission controls and the operational restrictions sought to be imposed by

the Ohio EPA.

1162) As that theory applies to this case, Fairfield County argues the Ohio EPA

failed to prove that the phosphorus limits in the NPDES permit were based on a

significant, foreseeable, causal relationship between those limits and the attainment of

biocriteria standards for Blacklick Creek. However, we believe there is evidence

demonstrating otherwise.

{¶ 63} To review, a TMDL sets forth "the sum of the existing and/or projected

point source, nonpoint source, and background loads for a pollutant to a specified

watershed, water body, or water body segment." Ohio Adm.Code 3745-2-02•

Furthermore, a TMDL "sets and allocates the maximum amount of a poIlutant that may

be introduced into the water and still ensures attainment and maintenance of water

quality standards.'° Ohio Adm.Code 3745-2-02. TMDIs are established and implemented

through a TMDL implementation plan, which addresses attainment of applicable water

quality standards for each pollutant for which a TMDL is established. Ohio Adm.Code

3745-2-i2.

[1641 Here, the Big Walnut Creek Watershed had been placed on the Section

303(d) list as an impaired waterway because it was not meeting water quality standards.

Its placement on the list required that a TMDL be performed. As part of the development

of the Big Walnut Creek TMDL, the Director initiated an analysis of the watershed,

including Blacklick Creek, and eventually determined there was a reasonable association

between nutrient enrichment and the discharges from the Tussing Road plant, and that

the problem could be addressed by limiting the phosphorus discharges from the plant.

During the development of the TMDL, it was determined there was a direct correlation
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between a reduction in point-source discharges of phosphorus and reaching attainment.

The analysis set forth in the TMDL plan proposed by the Ohio EPA and adopted by the

U.S. EPA supports this conclusion. The sources of phosphorus identified for Blacklick

Creek included both point sources and non-point sources, and the .5 mg/1 phosphorus

limit was determined after conducting an analysis of how to allocate the pollutant loads

among all of the sources.

1165) The TMDL was approved by the U.S. EPA as an effective plan to reduce

phosphorus loading and consequently reduce nutrient enrichment via reductions in

phosphorus discharge into the Big Walnut Creek Watershed. The TMDL was based on

data taken directly from Big Walnut Creek and incorporated into the federally approved

TMDL. Fairfield County criticizes the Ohio EPA's analysis and conclusions regarding the

role of the Tussing Road plant in causing nutrient enrichment in Blackliclc Creek. While

Fairfield County may disagree with the analysis, it is not speculative. It was supported by

the work conducted by Fancher and reflected in his April 2oo6 memorandum, which

reports a fluctuation in dissolved oxygen levels, typically associated with nutrient

enrichment, based on data collected upstream of the plant at RM 11.25 and downstream

of the plant at RM io.2®.

{¶ 66} Despite Fairfield County's challenges to the analysis of the data collected,

the underlying evidence relied upon by the Director via the Big Walnut Creek TMDL

provides a sufficient factual foundation for the phosphorus limitation in the Ttiissing Road

permit (subject to any possible required consideration of the technical feasibility and

economic reasonableness of it, which shall be discussed later) and constitutes reliable,

probative, and substantial evidence to support ERAC's order as to the lawfulness and

reasonableness of the Director's action. Moreover, the TMDL plan used to establish the

NPDES permit limit for phosphorus was developed in accordance with state and federal

law.

2. Imposition of Limits Based On TMDL

{¶ 67} ERAC, in essence, determined that the Director's issuance of the NPDES

permit containing the .5 mg/1 phosphorus limit set forth in the Big Walnut Creek TMDL

was consistent with the parameters of the TMDL and the NPDES process as established in
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the CWA and the applicable Ohio statutes and regulations. We agree with that

determination.4

[1681 Pursuant to 40 C.F.R.122.44(d)(1)(vu)(B), the Director, in developing water

quality-based effluent limits for an NPDES permit is required to ensure that the effluent

limits developed to protect a narrative water quality criterion andJor a numeric water

quality criterion are consistent with the "requirements of any available wasteload

allocation for the discharge prepared by the State and approved by the EPA pursuant to

40 CFR 130.7.° Therefore, because the U.S. EPA approved 6o TMDLs in the TMDL plan

for the Big Walnut Creek Watershed, and that TMDL plan specifically assigned a total

phosphorus limit of .5 mg/t to the Tussing Road plant, the Director was required to set an

effluent limit that is "consistent" with that TMDL plan.

{¶ 69} Contrary to Fairfield Count-ys assertion, ERAC's decision neither states nor

implies that the presence of an allocation in a TMDL automatically translates to the

imposition ' of that exact limitation in the NPDES permit. In fact, ERAC's decision

properly cited to the "Decision Document for Approval of Big Walnut Creek Watershed

TMDL Report" ("decision document") that accompanied the U.S. EPA's September 26,

2006 approval of the TMDL plan for Big Walnut Creek Watershed. The decision

document states in relevant part as follows:

5. Wasteload Allocations (WLAs)

EPA regulations require that a TMDL include WLAs, which
identify the portion of the loading capacity aIlocated to
individual existing and future point source(s) (40 C.F.R.
§130.2(h), 40 C.F.R. §130.2(i)). In some cases, WLAs may
cover more than one discharger, e.g., if the source is contained
within a general permit.

The individual WLAs may take the form of uniform
percentage reductions or individual mass based limitations
for dischargers where it can be shown that this solution meets
WQSs and does not result in localized impairments. These
individual WLAs may be adjusted during the NPDES
permitting process. If the WLAs are adjusted, the individual
effluent limits for each permit issued to a discharger on the
impaired water must be consistent with the assumptions and
requirements of the adjusted WLAs in the TMDL. If the

4 This is without considering the technical feasibility and economic reasonableness component, which shall
be addressed separately with the third assignment of error and the first cross-assignment of error as raised
in Fairfield County's brief and the Director's cross-brief, respectively.
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WLAs are not adjusted, effluent limits contained in the
permit must be consistent with the individual WLAs specified

in the TMDL. If a draft permit provides for a higher Ioadfor

a discharger than the corresponding individual WLA in the

TMDL, the Statef Tribe must demonstrate that the total WLA

in the TMDL will be achieved through reductions in the
remaining individual WLAs and that tocalized impairments
will not result. All permittees should be notified of any
deviations from the initial individual WlAs contained in the
TMDL. EPA does not require the establishment of a new
TMDI, to reflect these revised allocations as long as the total
WLA, as expressed in the TMDL, remains the same or
decreases, and there is no reallocation between the total WLA
and the total LA.

21

(Emphasis added.)

11701 Notably, as ERAC pointed out, individual WLAs may be adjusted during the

NPDES permitting process, if the adjustments were made pursuant to the U.S. EPA's

prescribed standards. Again, these standards require that: (i) any individual adjustments

are "consistent with the assumptions and requirements of the adjusted WLAs in the

TMDL;" (2) where a draft permit allows a higher discharge load than a corresponding

individual WLA in the TMDL, the Ohio EPA must show that the total WLA will be met via

adjustments in other individual WLAs and that localized impairments will not occur due

to the adjustment; (3) if an adjustment is made to an individual WLA, all permitees must

be notified of the changes; and (4) if allocations are revised, the Ohio EPA is not required

to establish a new TMDL, so long as the total WLA remains the same or a reallocation

between load adjustments and WLAs does not occur. ERAC decision, at ¶77.

(1711 Based upon the foregoing analysis, it is clear that the U.S. EPA granted the

Ohio EPA authority to make adjustments to the WLA in the NPDES permitting process,

so long as certain guidelines were followed. Although modifying the individual WLAs is

not a requirement, it is an option available to the Ohio EPA, which allows the Ohio EPA

to then modify individual WLAs for point sources. However, the total WLA must remain

the same and a reallocation between load adjustments and WLAs cannot occur. Yet, the

Director also clearly has the option to simply impose in the NPDES permit the limitation

set forth in the TMDL, since the effluent limits must be consistent with the WLA approved

in the TMDL plan.
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3. The Associations Report

11721 Next, Fairfield County argues the .5 mg/1 phosphorus limit is unlawful

because it is based on an unpromulgated "target value" for phosphorus that merely

appears in the associations report.5 Fairfield County argues it is unlawful for Ohio EPA to

regulate on the basis of unpromulgated standards. Fairfield County further argues the

associations report is not a valid factual foundation for the phosphorus limit, stating the

associations report fails to establish a cause-and-effect relationship between a particular

amount of phosphorus in a stream and the viability of a healthy population of aquatic

organisms. Fairfield County asserts other factors, such as habitat and urbanization, also

have a significant effect on the biological community.

{¶ 73} The Director, on the other hand, argues that the associations report was

simply used as a guidance document to craft a plan to reach attainment of water quality

standards. As such, the Director submits its utilization to develop the Big Walnut Creek

TMDL was proper and does not constitute a regulation on the basis of an unpromulgated

standard.

11741 The associations report documents a study showing the relationship

between nutrients and their effect on aquatic biota in Ohio's rivers and streams. It

includes proposed total phosphorus target concentrations based upon concentrations of

nutrients observed in communities with an acceptable range of biological performance.

This information (particularly the .11 mg/l'"target value") was then used as a tool to assist

in developing the Big Walnut Creek TMDL.

{175} The associations report does in fact suggest an association between

phosphorus loading and aquatic communities. However, because the data in the

associations report is abstract evidence which is not specific to Blacklick Creek, Fairfield

County argues the data in the associations report itself fails to establish a direct causal

relationship between the particular discharge of phosphorus by the Tussing Road plant

and attainment in Blacklick Creek, and therefore its usage is improper. Notably, Fairfield

County has not demonstrated that such a relationship is required when the report

establishes that there is a general association between phosphorus loading and aquatic

5 The associations report states that it is a"technical bulletin," not the Ohio EPA policy. It sets forth the
conclusions of a study examining the relationship between nutrients and aquatic conamunities based upon
the collection of biological and water quality samples from Ohio rivers and streams. It contains nutrient
chemistiy, biological community performance, and habitat data from various sites.
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communities and when it is simply used as a tool to assist in developing a TMDL for a

waterbody. Furthermore, as noted in the associations report, the report is a "technical

bulletin," not an Ohio EPA policy.

4. Un.promu.lgated Standards

{¶ 76} Furthermore, use of the associations report here does not rise to the level of

regulating based upon unpromulgated standards. The phosphorus limit in the NPDES

permit comes from the properly promulgated Big Walnut Creek TMDL. Here, a properly

developed and federally approved TMDL allocation was incorporated into the NPDES

permit for the Tussing Road plant. The Director did not impose an unpromulgated

guideline directly into the permit. This distinguishes this case from that of Jackson Cty.

Environmental Commt. v. Schregardus, 95 Ohio App.3d 527 (ioth Dist.1994), in which

we found that the guidelines in that case, which set standards for the "safe" application of

paper mill sludge under certain conditions, were in fact "rules® that should have been

formally promulgated. In Jackson Cty., unpromulgated guidelines were placed directly

into a permit. That is not what occurred here. Therefore, we reject Fairfield County's

argument.

5. Meanui l Review

{¶ 77} Finally, Fairfield County argues ERAC's conclusion that the TMDL

functionally imposes a mandatory limit for the NPDES permit means that as a

consequence, the NPDES permit limitations are not subject to meaningful review.

Because there is no procedure to obtain meaningful review at the time the Director

submits the TMDL to the U.S. EPA (a federal process), Fairfield County argues parties

must have the right to a review when the NPDES permit is issued, if the permit contains

effluent limits based upon the TMDL. Fairfield County argues that ERAC's decision does

not allow this and thus, it fails to meet due process requirements.

{¶ 78} The Fourteenth Amendment of the United States Constitution and Article I,

Section 16, of the Ohio Constitution require that administrative proceedings comply with

due process. Mathews v. Eldridge, 424 U.S. 319 (1976). To comply with the

requirements of procedural due process, government agencies must provide notice and an

opportunity for a hearing before depriving individuals of their protected property

interests. Id., citing Cleveland Bd. of Ed. v. Loudermill, 470 U.S. 532, 542 (1985). A

"fundamental requirement of due process is the opportunity to be heard 'at a meaningful
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time and in a meaningful manner.' " Mathews at 333, quoting Armstrong v. Manzo, 38o

U.S. 545, 552 (1965)• See also State ex rel. Plain Dealer Publishing Co. v. Floyd, in Ohio

St.3d 56, 2oo6-Ohi®-4437s 145.

{¶ 79} "The essence of due process is the requirement that 'a person in jeopardy of

serious loss [be given] notice of the case against him and opportunity to meet it.' °

Mathews at 348, quoting Joint Anti-Fascist Refugee Commt. v. McGrath, 341 U.S. 123,

171-72 (1951) (Black, J., concurring). "All that is necessary is that the procedures be

tailored, in light of the decision to be made, to 'the capacities and circumstances of those

who are to be heard,' * * * to insure that they are given a meaningful opportunity to

present their case." Mathews at 349, quoting Goldberg v. Kelly, 397 U.S. 254, 268-69

(1970).

{¶ 80) Fairfield County had the opportunity to challenge the phosphorus limitation

during the NPDES permitting process. Furthermore, Fairfield County has not

demonstrated how the process here violates due process. The mere fact that the Ohio

EPA is required to impose effluent limitations in NPDES permits which are consistent

with the TMDLs approved by the U.S. EPA, pursuant to 40 C.F.R.122.44(d)(1)(vii)(B) and

the U.S. EPA's decision document, does not translate into a denial of due process, in light

of the decision to be made by the Ohio EPA. See Friends of the Earth, Inc. v.

Environmental ProtectionAgency, 446 F.3d 14®,143 (D.C.Cir.2oo6) ("Once approved by

EPA, TMDLs must be incorporated into permits allocating effluent discharges among all

pollution sources, including point sources ^** and non-point sources"). See also 40

C.F.R. 122.44(d)(1)(vii)(B) (permitting authority required to establish effluent limits

"consistent with the assumptions and requirements of any available wasteload allocation

for the discharge prepared by the State and approved by EPA").

(181) In conclusion, we find ERAC did not err in ruling the Director had a valid

factual foundation for the phosphorus limit set forth in the Tussing Road permit.

Therefore, we overrule Fairfield County's first assignment of error.

VII. SECOND ASSIGNMENT OF ERROR-IS THERE A VALID, FACTUAL
FOUNDATION FOR THE TDS LIMITS IMPOSED IN THE PERMIT?

A. Fairfield County's Argument

{¶ 82} In its second assignment of error, Fairfield County argues ERAC erred in

finding the Director had a valid factual foundation for the TDS effluent limits imposed in
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the NPDES permit because the ruling is not supported by reliable, probative, and

substantial evidence and is not in accordance with law.

{183} More specifically, Fairfield County argues that the TDS limit is unrelated to

the attainment of the applicable biological criteria, since Blacklick Creek is currently in

attainment without a TDS limit, and therefore, the imposition of the TDS limit is unlawful

and unreasonable. In essence, Fairfield County argues that because the aquatic life is not

being materially harmed by TDS, it is unnecessary to impose a TDS limit to protect

Blacklick Creek and keep it in attainment when it is already in attainment. Thus, Fairfield

County argues there is no "direct correlation® between limiting TDS from the Tussing

Road plant and the attainment of water quality standards, and ERAC should have found

the limitation imposed was not supported by a valid factual foundation.

B. The Director's Argument

{¶ 84) The Director argues the TDS limit for the Tussing Road plant is supported

by reliable, probative, -and substantial evidence and meets the statewide water quality

standard for TDS. The Director asserts he is not prohibited from imposing restrictions on

TDS. He submits that the Ohio EPA established a proper water quality based effluent

limit for TDS by assessing the reasonable potential for TDS to cause or contribute to an

excursion of an applicable water quality standard and by using the formula found in Ohio

Adm.Code 3745-2-o6. Even though Ohio Adm.Code 3745-01-07(A)(6)(a) allows the

Director to develop or approve a justification for a site-specific water quality criterion or

variance, in this situation, neither the Director nor Fairfield County chose to exercise that

option. In the absence of a variance, the Director submits he was not required to establish

a site-specific standard, and thus he possessed a valid, factual foundation for establishing

a TDS limit in accordance with the statewide water quality standard for TDS.

C. Analysis

(185) Fairfield County's basic argument is that there is no direct correlation

between limiting TDS from the Tussing Road plant and the attainment of water quality

standards, since Blacklick Creek is in attainment, despite the fact that the Tussing Road

plant has discharged in amounts higher than permitted for several years. Because

Blacklick Creek is in attainment, Fairfield County submits the permit limit, which is based

upon a statewide water quality standard for TDS, is unnecessary, lacks a valid factual

foundation, and it should not be imposed, pursuant to Ohio Adm.Code 3745-1-
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o7(A)(6)(a). Fairfield County argues that, if the Director wishes to impose a TDS limit in

the permit, the Director should follow the procedures in Ohio Adm.Code 3746-1-

o7(A)(6)(a)(i) or (ii) to develop a justification for a site-specific water quality criterion or

to establish water quality based effluent limits that are consistent with attainment of the

designated use.

i. Ohio's Statewide Water ality Standard and Ohio Adm.Code
374 -7

{¶ 86) The Ohio EPA has, by regulation, a chemical-specific water quality standard

for TDS of 1500 mg/l. This water quality standard was used to formulate the 1,646 mg/l

TDS limit set forth in the Tussing Road permit, along with a monthly average loading

limitation of 18,6921cg per day.

(187) Fairfield County argues imposition of this statewide standard lacks a valid

factual foundation, based upon Ohio Adni.Code 3746-1-07. In relevant part, Ohio

Adm.Code 3745-1-07 states as follows:

(A) Water quality standards contain two distinct elements:
designated uses; and numerical or narrative criteria designed
to protect and measure attainment of the uses.

(6) Biological criteria presented in table 7-15 of this rule
provide a direct measure of attainment of the warmwater
habitat, exceptional warmwater habitat and modified
warmwater habitat aquatic life uses. Biological criteria and the
exceptions to chemical-specific or whole-effluent criteria
allowed by this paragraph do not apply to any other use
designations.

(a) Demonstrated attainment of the applicable biological
criteria in a water body will take precedence over the
application of selected chemical-specific aquatic life or whole-
effluent criteria associated with these uses when the
director, upon considering appropriately detailed chemical,
physical and biological data, finds that one or more
chemical-specific or whole-effluent criteria are
inappropriate. In such cases the options which exist
include:

(i) The director may develop, or a discharger may provide for
the director's approval, a justification for a site-specific water
quality criterion according to methods described in "Water
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Quality Standards Handbook, 1.983, U.S. EPA Office of
Water";

(ii) The director may proceed with establishing water quality
based effluent limits consistent with attainment of the
designated use.

(Emphasis added.)

27

[1881 Ohio Adm.Code 3745-1-07 sets forth the Director's options in choosing a

chemical-specific or whole-effluent criteria where there is demonstrated attainment of the

applicable biological criteria in a particular waterbody. It provides that where there is

such demonstrated attainment, that attainment takes precedence over the application of

selected chemical-specific aquatic life or whole-effluent criteria when the director, upon

considering certain data, "finds that one or more chemical-specific or whole-effluent

cr°iteria are inappropriate." (Emphasis added.) Under those circumstances, the

following options exist: (:t) the director may develop a justification for a site-specific

water quality criterion; (2) the discharger may provide to the director for approval a

justification for a site-specific water quality criterion; or (3) the director may establish

water quality based effluent limits consistent with attainment.

{¶ 89} In its decision, ERAC found the following:

Certainly in reviewing the data before him and selecting a TDS
limit above the statewide water quality criterion for TDS, the
Director established a water quality based effluent limit
°'consistent with attainment of the designated use." The limit
for TDS is i500 mg/1 * * * In selecting the TDS design flow
limit of 1646 mg/1 and monthly average loading limitation of
18,692 kg per day, the Director observed, that although
Fairfield County's TDS discharge exceeded 1500 mg/l, the
portion of the stream affected by Fairfield County was
considered in attainment for the water's designated uses and
data at the site routinely demonstrated that TDS discharged
from the Tussing Plant was not negatively affecting the water
body.

ERAC decision, at 195.

1190) In its brief, Fairfield County argues ERAC's analysis regarding TDS was

flawed in two ways: (1) ERAC erred by noting that the permit limit of 1,646 mg/1 of TDS

is greater than the numeric water quality standard of 1,500 mg/l, since the concentration

of solids downstream of the plant meets water quality standards; and (2) ERAC failed to
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recognize the lack of a direct correlation between Iimiting TDS from the Tussing Road

plant and the attainment of water quality standards, given that there is unrebutted

evidence that Blacklick Creek is in attainment. Therefore, Fairfield County submits ERAC

should have concluded the TDS permit limit, which was based upon chemi.cal specific

criterion (i.e., the 1,500 mg/I water quality standard), was not supported by a valid factual

foundation.

1191) Fairfield County disputes the Director's claim that Fairfield County was

required to develop a justification for a site-specific water quality criterion to use as a

substitute. Instead, Fairfield County argues this was an obligation of the Director, not

Fairfield County. Fairfield County argues it met its burden of showing the TDS limit was

unrelated to the attainment of the applicable biological criteria, and thus elimination of

the TDS limit is required because it is unlawful and unreasonable.

2. Water Quality Based Effluent Limits

[192) Effluent limits in NPDES permits fall into two categories: technology-based

effluent limits and water quality-based effluent limits ("WQBELs"). Catskill Mts. Chapter

of Ti-out Unlimited, Inc. v. City of New York, 451 F.3d 77, 85 (2d Cir.2oo6). WQBELs are

based on the impact a particular discharge has on its receiving waters. Mark A. Ryan, The

Clean WaterAct Handbook, Chapter 2, at 26 (2d Ed.2003). "Water quality standards are

retained as a supplementary basis for effluent limitations **# so that numerous point

sources, despite individual compliance with effluent limitations, may be further regulated

to prevent water quality from falling below acceptable levels." (Emphasis added.) Ford

Motor Co. v. United States EPA, 567 F.2d 661, fn. 12 (6th Cir.1977), citing the Clean Water

Act, Sections 301(e), 302, 303, 33 U.S.C. 1311(e), 1312,1313 (197o Ed., Supp. IV).

1193) "An NPDES permit must contain a WQBEL for any discharge that either

will cause or has the reasonable potential to cause or to contribute to an excursion above a

water quality standard." American Iron & Steel Inst. v. EPA, 1.15 F•3d 979, 999

(D.C.Cir.1997), citing 40 C.F.R. 122.44(d)(1). Pursuant to the U.S. EPA regulations, a

permitting authority "'must use all relevant available data, including facility-specific

effluent monitoring data where available' " and apply "'procedures which account for

existing controls on point and non-point sources of pollution, the variability of the

pollutant or pollutant parameter in the effluent, the sensitivity of the species to toxicity

testing ... and, where appropriate, the dilution of the effluent in the receiving water' °'
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when determining whether a pollutant discharge has the reasonable potential to cause an

excursion above the water quality standard. Id. at 999, quoting 40 C.F.R.122.44(d)(1)(ii).

3. Avvlicable Statutes and Rulest Select.ion of a TDS L°un.it

(1941 Ohio Adm;Code 3745-1-04 sets forth criteria applicable to all surface waters

in Ohio. Specifically, under Ohio Adm.Code 3745-1-o4(A), these waters must be free

from suspended solids or other substances that enter the waters due to human activity

and that will settle and form objectionable sludge deposits or that will adversely affect

aquatic life. Also, Ohio Adm.Code 3745-33-05(A)(1)(a) requires that NPDES permits

specify the maximum levels of pollutants that may be discharged in order to ensure

compliance with applicable water quality standards. Furthermore, pursuant to R.C.

6111.041, the Director must establish state water quality standards to apply to the various

waters of the state and adopted in accordance with Section 303 of the CWA. In addition,

R.C. 6111.o3(J)(3) requires the Director to impose effluent limits as conditions of NPDES

permits where necessary and appropriate and to achieve and maintain water quality

standards adopted under R.C. 6111.041.

{¶ 95} The federally approved statewide water quality standard for TDS is 1,500

mg/1. Here, based on testimony from Owen, the Director used data submitted by Fairfield

County during the last permitting process, as well as monitoring data since the last permit

was issued, and determined the TDS were at a level that would exceed the waste allocation

for Blacklick Creek and cause violations of the statewide water quality standard for TDS.

(Tr. Vol. III, 133•)

{¶ 961 Under Ohio Adm.Code 3745-33-07(A)(1)(a), final effluent limitations are

required for pollutants that are assigned to group five of the pollutant assessment. In the

instant case, the Director presented evidence, through the testimony and evidence

introduced by Owen, which demonstrated that the TDS for the Tussing Road plant were

in group five. (See Tr. Vol. III,144-51g Joint exhibIt No.11(Fact Sheet for NPDES Permit)

at 11-43; and Joint exhibit No. 8(2005 Tussing Road WLA information) at 8-6/8-7).

Ohio Adm.Code 3745-2°o6(B)(1) states that water quality-based effluent limits shall be

recommended for any group five pollutant. See also former Ohio Adm.Code 3745-33-

o1(GG)(5) (" 'Group five' pollutants have the highest potential based on water quality data

to cause or contribute to a water quality excursion; permit limitations are generaIly

warranted based solely on water quality considerations").
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{¶ 97} Based upon this, the Ohio EPA determi.ned it was necessary to include an

effluent limitation for TDS. In order to incorporate such a limit into the NPDES permit,

the Ohio EPA established a water quality-based effluent limit using the formula set forth

in Ohio Adm.Code 3745-2-o6 to determine the reasonable potential of the TDS to cause

or contribute to an excursion of any applicable water quality standard. A limitation of

1,646 mg/l of TDS was established, as well as a monthly average loading limitation of

18,692 kg per day.

(198) Fairfield County takes issue with ERAC's notation that the Director

"select[ed] a TDS limit above the statewide water quality criterion for TDS." However, we

do not interpret this observation to be indicative of a misunderstanding on the part of

ERAC and further believe it is of no consequence. Instead, we believe ERAC was simply

supporting its finding that the Director had established a water quality-based effluent

limit which was "consistent with attainment of the designated use." See Ohio Adm.Code

3745-1-o7(A)(6)(a)(ii).

{¶ 99} As noted by Fairfield County, Ohio Adm.Code 3745-01-07(A)(6)(a) does

provide that demonstrated attainment talces precedence over the application of certain

chemical-specific aquatic life or whole-effluent criteria, but it also imposes the following

condition: "when the director, upon considering appropriately detailed chemical, physical

and biological data, finds that one or more chemical-specific or whole effluent criteria

are inappropriate." (Emphasis added.) It further states that in such cases, there are

three available options, one of which permits the Director to develop a site-specific water

quality criterion. The second option permits the discharger (Fairfield County) to develop

a justification for a site-specific water quality criterion. The third option allows the

Director to proceed with establishing water quality-based effluent limits consistent with

the attainment of the designated use. None of these prohibit the Director from imposing

restrictions on TDS.

(111001 Pursuant to Ohio Adm.Code 3745-01-07(A)(6)(a), the language allowing

for the development of a site-specific criterion is not mandatory, but instead permissive.

The Director has the authority to create such a standard on his own, but he is not required

to do so pursuant to this administrative rule. Here, the Director did not exercise that

authority or malze the finding that "one or more chemical-specific or wbole effluent

criteria are inappropriate." Alternatively, a discharger also has the authority to develop a
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justification for a site-specific water quality criterion and submit it to the Director for

approval. Fairfield County did not exercise this option.

{¶ 101} Finally, we find Fairfield County's argument regarding the lack of a direct

correlation between limiting TDS from the Tussing Road plant and the attainment of

water quality standards to be without merit. While it is true that there is unrebutted

evidence that Biacklick Creek is in attainment, in spite of the fact that the discharge of

TDS was above the chemical specific criterion, there is reliable, probative, and substantial

evidence demonstrating the reasonable potential for TDS to cause or contribute to an

excursion of this water quality standard, based upon our analysis as set forth above.

(11021 Therefore, despite Fairfield County's claims to the contrary, Fairfield

County did not demonstrate that the TDS permit limit laclced a valid factual foundation,

given that there was reliable, probative, and substantial evidence and testimony

supporting a reasonable potential to cause or contribute to an exceedance of water quality

standards. Accordingly, Fairfield County's second assignment of error is overruled.

VIII. FAIRFIELD CO S THIRD ASSIGNMENT OF ERROR AND THE
DIRECTOR°S FIRST CROSS-ASSIGNMENT OF ERROR-THE

IB ECONOMIC REASONABIX24MS
ANALYSIS.

111031 In its third assignment of error, Fairfield County asserts ERAC's failure to

find that the TDS and phosphorus effluent limits imposed in the NPDES permit were

technically infeasible and economically unreasonable is not in accordance with law. The

Director has filed a cross-appeal containing a cross-assignment of error which also

addresses technical infeasibility and economic reasonableness and, in essence, argues a

technical feasibility and economic reasonableness analysis is not required because it is

inconsistent with the CWA. Because we believe the two arguments are intertwined, we

shall address this assignment of error and the Director's first cross-assignment of error

together.

[1104) By way of background, the Director did not engage in an analysis of

technical feasibility and economic reasonableness in establishing a water quality-based

effluent limit for phosphorus and TDS in the NPDES permit issued to Fairfield County.

On appeal to ERAC, ERAC found that the Director was required to conduct an economic

reasonableness and technical feasibility analysis of the phosphorus and TDS limitations
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prior to issuing a permit imposing these linutations. ERAC further determined these

issues should be returned to the Director for his consideration.

A. The Director's Argument

11105) The Director disagrees with ERAC's determination that a technical

feasibility and economic reasonableness analysis was required and argues this finding is

contrary to law. The Director asserts he was not required to evaluate the economic

reasonableness and technical feasibility of the phosphorus and TDS limitations. The

Director makes two general arguments in support of his position: (1) under the authority

delegated to him by the CWA, the Director does not have the ability to consider economic

reasonableness or technical feasibility in making pollutant limitation determinations; and

(2) even if that analysis were consistent with the purpose of the CWA, no analysis is

required here because R.C. 611r.o3(J)(3) provides an exemption from the analysis where

it would be contrary to the CWA, which it is in these circumstances, due to the existence of

the limitations set forth in the TMDL.

(1106) First, the Director argues he was not required to perform an economic

reasonableness or technical feasibility analysis because neither the CWA nor Ohio law

requires such an analysis in establishing a water quality-based effluent limit unless that

limit is being approved in conjunction with a site-specific water quality variance. The

Director argues the analysis would be inconsistent with the requirements of the CWA

unless it was conducted in the context of a request from the county for a water quality

variance. Because no such variance was requested here, the Director argues a technical

feasibility and economic reasonableness analysis was not legally required. The Director

submits ERAC improperly interpreted his obligations under R.C. 6111.o3(J)(3) when it

determined the Director was required to conduct this analysis.

(1107) Even if such an analysis were required outside the context of a variance, the

Director further argues he is without authority to perform the analysis because he only

possesses delegated authority, which does not authorize this analysis, since it is contrary

to the purpose and the mandates of the CWA. The Director contends the federal/state

partnership would be threatened if he set limits which were less protective than those

required to reach attainment and/or to maintain the designated use. Furthermore, the

Director submits it is contrary to the purpose of the CWA to require an analysis of

economic reasonableness or technical feasibility because a statute cannot be technology-
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forcing while still allowing a technical feasibility analysis. The Director argues this

analysis would be inconsistent with the requirements of the CWA.

{¶ 108} Next, the Director submits that the Ohio General Assembly intended for

the economic reasonableness and technical feasibility analysis set forth in R.C.

6u1.o3(J)(3) to be applied to technology-based limits and that it cannot be considered

when developing water quality-based effluent limits that are protective of designated uses.

The Director argues it would be inconsistent with the CWA to require the Director to

conduct this analysis with respect to the imposition of the water quality-based effluent

limitations in this permit because effluent limitations designed to meet water quality

standards are more stringent than technology standards, and are not subject to a cost-

benefit analysis. The Director relies on In re Perfect Packed Prods. Co., EPA GCO 37, to

support its position.

(1109) The Director further submits that he is obligated, pursuant to the CWA and

the authority delegated to him, to impose the specified limitations set forth in the TMDL

for Big Walnut Creek Watershed. The Director asserts he is required to establish a

pollutant limitation consistent with the TMDL and that integrating the TMDL into the

NPDES permit does not allow for an economic reasonableness and technical feasibility

analysis. The Director argues he is obligated by the CWA to impose the pollutant

limitations set forth in the TMDL for the Big Walnut Creek Watershed. Therefore, any

consideration of economic reasonableness and technical feasibility would be irrelevant,

because regardless of the results, the TMDL limit must be incorporated into the permit.

The Director adds that this court does not have jurisdiction to review a TMDL after it is

approved and argues that Fairfield County did not challenge the U.S. EPA°s final approval

of TMDL limits.

{¶ 110} Additionally, the Director contends the plain language of R.C. 61xx.o3(J)(3)

exempts him from conducting the analysis where it would be contrary to the CWA. The

Director argues that adopting a limitation inconsistent with the TMDL would be contrary

to the CWA.

(11111 Moreover, the Director argues ERAC effectively substituted its judgment

for that of the Director in determining that the Director was required to engage in an

economic reasonableness and technical feasibility analysis. The Director submits that

decision by ERAC essentially determined that the Director should have evaluated whether
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to increase the pollutant limitation for the plant and reduce the limitations for a different

point source, rather than allowing the Director to implement the limitations exactly as set

forth in the TMDL. The Director contends his decision to choose one option over the

other is an exercise of his independent judgment and that his decision was supported by

law and was reasonable under these circumstances. Once the Director decides to

incorporate the TMDL limit into the NPDES permit, the Director argues he cannot look at

the economic reasonableness and/or technical feasibility of the liznitation because an

adjustment cannot be made to the pollutant limitation, since it could require use of a

standard inconsistent with the TMDL, and a less restrictive limi.t would violate the

Director°s obligations.

(11121 With respect to TDS, the Director argues the TDS limitation he imposed

was also required by the CWA because he was required to establish an effluent limit that

was protective of the statewide water quality standard, The Director asserts the federally

approved statewide water quality standard for TDS dictates the pollutant limitation set

forth in the permit.

{¶ 113) In converting the federally approved statewide water quality standard into

an effluent limit that can be integrated into an individual NPDES permit, the Director

established a water quality-based effluent limit for TDS using the formula set forth in

Ohio Adm.Code 3745-2-o6. The Director argues that formula established the pollutant

discharge limit that would allow Blacklick Creek to comply with the standard, and

implementation of a less stringent limit would violate the requirement to control all

pollutants which are or may be discharged at a level which will cause, have the reasonable

potential to cause, or contribute to an excursion about the statewide water quality

standard. Again, the Director submits that consideration of the economic reasonableness

or technical feasibility of a pollutant limitation is only required by R.C. 6111.o3(J)(3) when

it is consistent with the CWA, and that it would not be consistent here, since he is

required to establish a limit consistent with the statewide water quality standard for TDS.

[1114) In conclusion, the Director contends it was not unlawful for him not to

consider the economic reasonableness and/or technical feasibility of either the

phosphorus or TDS limitations. Nevertheless, while the Director submits that an

economic reasonableness and technical feasibility analysis is not required, he also argues

that, in the event this court determines that such an analysis is in fact required, the
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appropriate remedy is to remand the permit back to the Director for the analysis, rather

than having ERAC make a determination on the issue.

B. Fairfield County's Argument

111151 Fairfield County argues the plain language of R.C. 6111.o3(J)(3) requires

the Director to consider technical feasibility and economic reasonableness. Based upon

the language in the statute, Fairfield County contends that when setting the permit lirnits,

the Director must give consideration to, and base his determination on, evidence relating

to the technical feasibility and economic reasonableness of the permit limits, along with

evidence relating to conditions calculated to result from that action and any related

benefits to the people of Ohio. Fairfield County argues the Director°s statutory

requirement to consider technical feasibility and economic reasonableness is consistent

with the CWA and disputes the Director's contention that the CWA prohibits him from

conducting this analysis. Fairfield County cites to Salem, and asserts the Director must

comply with ali applicable statutory mandates in issuing permits.

(1116) Fairfield County argues the TMDL does not override R.C. 6111.03 or other

state laws and regulations by automatically becoming the standard that the Director is

absolutely required to enforce without any discretion to make adjustments. Fairfield

County asserts the Director's claims to the contrary are incorrect because: (1) any attempt

by Fairfield County to challenge the TMDL prior to this would have been unripe, resulting

in a dismissal; (2) 40 C.F.R. 122.44(d)(1)(vii)(B) does not require the phosphorus limit to

be included in the permit because the limit was not developed to protect a narrative or

numeric water quality criterion, and because the WLAs are not requirements; (3) the

Director failed to promulgate a TMDL implementation plan, which is required; and (4)

under the Director's interpretation that the TMDL is a binding standard that requires

compliance, it is therefore a rule, which must be properly promulgated before it can be

enforced.

{¶ 117} Moreover, Fairfield County specifically argues Section 303(d) of the CWA

does not require the imposition of specific effluent limitation in NPDES permits. Fairfield

County disputes the Director's claim that 33 U.S.C. 1313(d) requires that permits must be

consistent with the terms of the TMDL and with the WLA therein. Fairfield County

argues the TMDL establishes the total amount of a pollutant that should be present in the

stream, but it does not require the imposition of the specific WLAs in. NPDES permits.
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Instead, Fairfield County argues Section 303(d)(1)(C) only requires that the load be

established at a level necessary to implement the applicable water quality standards.

Fairfield County submits that the Director's rigid adherence to the phosphorus allocation

as a"requirement® is contradicted by the U.S. EPA document approving the TMDL.

11118) Additionally, Fairfield County disputes the Director's claim that his

decision to include a phosphorus limit is a matter of discretion that is functionally

unreviewable. Fairfield County argues that the Director's decision cannot be upheld if it

was unlawful or unreasonable. Fairfield County argues neither the TMDL nor any

provision of federal law requires the imposition of the .5 mg/1 phosphorus limit in the

permit.

11119) Finally, Fairfield County disagrees with ERAC's approach to the technical

feasibility and economic reasonableness issue. Rather than returning this matter to the

Director for his consideration, Fairfield County argues it is ERAC's duty to make this

determination, based upon the evidence presented to it by Fairfield County, which it

asserts demonstrates that the limits are not technically feasible and/or are economically

unreasonable. Otherwise, Fairfield County complains that the Director in essence

receives two bites at the apple, since the Director initially failed to rebut this evidence.

Fairfield County cites to R.C. 3746.05(G), Ohio Adm.Code 3746-11-03, and Salem, in

support of its position that ERAC is required to make the findings based on the evidence

presented.

C. Analysis

i. R.C. 6iii.os

111201 R.C. 6111.03 sets forth the powers of the Director of the Ohio EPA. Under

R.C. 6111.o3(J)(1), the Director may issue permits for the discharge of wastes "into the

waters of the state, and for the installation or modification of disposal systems or any

parts thereof in compliance with all requirements of the Federal Water Pollution Control

Act and mandatory regulations." R.C. 6111.o3(J)(2) provides that an application for a

permit or renewal shall be denied if, inter alia, the Director determines that "the proposed

discharge or source would conflict with an areawide waste treatment management plan

adopted in accordance with section 2o8 of the Federal Water Pollution Control Act." R.C.

6111.o3(J)(3) further provides as follows:

To achieve and maintain applicable standards of quality for
the waters of the state adopted pursuant to section 6111.041 of
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the Revised Code, the director shall impose, where necessary
and appropriate, as conditions of each permit, water quality
related effluent limitations in accordance with sections 301,
302, 306, 307, and 405 of the Federal Water PoIlution Control
Act and, to the extent consistent with that act, shall give
consideration to, and base the determination on, evidence
relating to the technical feasibility and economic
reasonableness of removing the polluting properties from
those wastes and to evidence relating to conditions calculated
to result from that action and their relation to benefits to the
people of the state and to accomplishment of the purposes of
this chapter.

37

(Emphasis added.)

11121) The Director attexnpts to argue that the General Assembly intended for the

economic reasonableness and technical feasibility analysis, as set forth in R.C.

6111.o3(J)(3) to apply to technology based limits, not water quality-related effluent limits.

+However, that is clearly not what the plain language of the statute says. See R.C.

6111.o3(J)(3) ("the director shall impose, * * * as conditions of each permit, water quality

related effluent limitations in accordance with * * * the Federal Water Pollution Control

Act and, to the extent consistent with that act, shall give consideration to, and base the

determination on, evidence relating to the technical feasibility and economic

reasonableness"). (Emphasis added.)

{¶ 122} It is clear that the statute applies to water quality-based effluent limits.

Thus, the issue becomes whether the requirement in R.C. 6111.o3(J)(3), which applies to

water quality-effluent limitations, is inconsistent with the CWA. If it is consistent, the

analysis is required. If it is not consistent, then the Director is exempted from performing

the analysis. The Director, in essence, argues that a technical feasibility and economic

reasonableness analysis is not required because it is not consistent with the CWA.

2. Consideration of Technical Feasibility and Economic
Reasonableness; Consistencv with the CWA

111231 The Director submits that consideration of technical feasibility and

economic reasonableness is inconsistent with the requirements and purpose of the CWA.

We disagree for the reasons set forth in our analysis below.
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(a) Historical Sources

38

{¶ 124} The Director cites to an environmental treatise,6 as well as various

historical sources indicating that the CWA was implemented with the intention that it

would be technology-forcing, rather than accepting of only water quality standards which

were technologically feasible, and with the goal of finding the best technology to reduce

water pollution to zero. Because of this intention and the corresponding goal, the Director

argues it is contrary to the purposes of the CWA to require an analysis of economic

reasonableness and/or technical feasibility of a pollutant limitation determination under

R.C. 6111.o3(J)(3).

(11251 Fairfield County, however, argues that the statutorily required

consideration of technical feasibility and economic reasonableness is consistent with the

CWA. Citing to its own historical sources7 and going back to the 1970's, Fairfield County

asserts that the language requiring consideration of technical feasibility and economic

reasonableness was part of Ohio°s NPDES program when it was reviewed and approved

by the U.S. EPA in March 1974. Fairfield County also cites to the statutory language

contained in R.C. 6111.o3(J)(4) in 1973, which required the Director, in imposing water

quality-related effluent limitations in permits, to "give consideration to, and base his

determination on, evidence relating to the technical feasibility and econonuc

reasonableness of removing the polluting properties from such wastes." Am.Sub. S.B. No.

8o; former R.C. 6111.o3(J)(4).

111261 Consequently, Fairfield County argues these considerations were required

by Ohio's NPDES program when the U.S. EPA first approved it and delegated authority to

Ohio to issue permits and, thus, the Director's argument that the analysis is inconsistent

with the CWA and the state will lose its delegated authority if the Director considers these

factors, is without merit.

(¶ 1271 Fairfield County further argues the consideration of costs versus benefits is

consistent with the CWA, citing to a report by the Senate Committee on Public Works

regarding the 1971 amendments to the Federal Water Pollution Control Act, in which the

Committee stated there must be a reasonable relationship between costs and benefits and

the state must make that determination on a case-by-case basis. The Director, on the

6 2 Frank P. Grad, Treatise on Environmental Law, 3.03 (2009).
7 Discharges of Pollutants to Navigable Waters, Approval ofState Programs, 39 Fed.Reg. 26o6i (July 16,

1974).
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other hand, argues that this legislative history is inapplicable to the water quality-based

effluent limits in dispute because it only applied in a limited situation used solely in

attaining the 1983 goal of "fishable and swimmable" waters.

{¶ 1281 Technology-forcing means that it compels industry to meet standards it

cannot presently meet with the known standards available. Thus, it forces the

development of new and better technology. We acknowledge that, as noted by the

Director, the amendments to the 1972 legislation abandoned the idea that excessive

effluent limits could make the water "too clean" because the limits would not be

economically cost effective. See 2 Frank P. Grad, Treatise on Environmental Law, 3.03,

3-102 (2004). After that, "[t]he question is no longer how high must effluent standards be

set in order to accomplish ambient water quality standards, but what technology can best

be used, and how soon, to reduce water pollution to zero." Id., citing S. Rep. No. 4i4 at

42.

{¶ 129) However, it is noteworthy that, although the 1977 amendments continued

to include the statement of the policies and purposes of the 1972 Act, including the "zero

pollution" goal, the 1977 amendments also demonstrate a partial relinquishment of that

goal, in both the substantial postponement of earlier mandated standards, and in also

dealing with "conventional" pollutants, where the law accepts continuing pollution on

some level. 2 Frank P. Grad, Treatise on Environmental Law, 3.03, 3-103 (2004).

(b) Other Federal Sources

11130) The Director repeatedly argues that an economic reasonableness and

technical feasibility analysis is not required for water quality-based effluent limits. The

Director submits he may not, consistent with the CWA, consider economic reasonableness

and technical feasibility when setting water quality-based effluent limits. The Director

relies upon In re Perfect Packed Prods. Co., to advance the position that a cost-benefit, or

more specifically, a technical feasibility and economic reasonableness analysis is not

required because the analysis would not be consistent with the CWA in these

circumstances. In In re Perfect Packed Prods. Co., the general counsel of the U.S. EPA

stated that water quality standards must be applied by the U.S. EPA without resorting to a

cost-benefit analysis of the type set forth in Section 302.

[1131) However, in Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 2o8 (2009), the

Supreme Court of the United States concluded that it was within the bounds of reasonable
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interpretation to conclude that a cost-benefit analysis was not categorically forbidden and

therefore it was permissible to have relied upon a cost-benefit analysis in some

regulations under one of the CWA provisions, even though the analysis was not explicitly

required. The court found: °'As. early as 1977, the agency determined that, while § 1326(b)

does not require cost-benefit analysis, .it is also not reasonable to 'interpret Section

[1326(b) ] as requiring use of technology whose cost is wholly disproportionate to the

environmental benefit to be gained.' ° Id. at 224, quoting In re Public Serv. Co. of New

Hampshire, 1 E.A.D. 332,340 (1977).

{¶ 132} The Entergy Corp court further concluded: °'[E]xtended consideration of

the text of § 1326(b), and comparison of that with the text and statutory factors applicable

to four parallel provisions of the Clean Water Act, lead us to the conclusion that it was

well within the bounds of reasonable interpretation for the EPA to conclude that cost-

benefit analysis is not categorically forbidden." Id. at 223.

{¶ 133} Granted, Entergy Corp., referred to utilization of a cost-benefit analysis in

the context of the use of technology-based limits, rather than water quality-based effluent

limits. Nevertheless, the Director has failed to point to any provision of the CWA which

explicitly or implicitly prohibits a cost-benefit analysis involving water quality based

standards. Nor has the Director adequately explained how such an analysis is

inconsistent under the circumstances here. The fact that an economic reasonableness and

technical feasibility analysis is not explicitly required by federal law under the CWA does

not mean that it is forbidden or inconsistent with the CWA. Moreover, Ohio law

specifically provides for a technical feasibility and economic reasonableness analysis with

respect to water quality-based limits, so long as it is not inconsistent with the CWA.

{¶ 134} Furthermore, other provisions of the CWA have allowed a balancing

between economic costs and benefits. Even if the provision of the CWA cited by Fairfield

County above was only applicable in the limited circumstances of attaining the 1983 goal

of "fishable and swimmable" waters, there are other provisions which do permit a cost-

benefits analysis. With the possible exception of the 1983 "fishable and swimmable"

waters goal, however, we do acknowledge that the circumstances in which these analyses

were permitted differs from the circumstances here (i.e., those involved technology based

effluent limits, not water quality-based effluent limits). Notably, we have previously
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required consideration of technical feasibility and economic reasonableness in an Ohio

case involving the Clean Air Act.

(c) Ohio Case Law

{¶ 135} In Sandusky Dock Corp. v. Jones, io6 Ohio St.3d 274, 2005-Ohio-4982,

the Supreme Court of Ohio reviewed the modification of a permit to operate issued by the

Ohio EPA to a coal-loading facility. The Supreme Court determined the modification was

issued without formal consideration of technical feasibility and economic reasonableness,

in violation of R.C. 3704.03(R) and that "[c]onsideration of these factors is necessary to

ensure that the balance between regulation and encouragement of business is properly

struck." d. at 120.

{¶ 136} We note that R.C. 3704.03 governs the powers of the director of

environmental protection as they relate to air pollution. However, R.C. 3704.03(R)

contains language that is substantially similar to that found in the statute at issue here,

R.C. 6111.o3(J)(3), which applies to water pollution. The relevant portion of R.C.

3704•03(R) states, in relevant part:

In the making of such orders, the director, to the extent
consistent with the federal Clean Air Act, shall give
consideration to, and base the determination on, evidence
relating to the technical feasibility and economic
reasonableness of compliance with such orders and their
relation to benefits to the people of the state to be derived
from such compliance.

{¶ 137} The Sandusky Dock Corp. court went on to find:

The director did not * ** consider evidence relating to the
technical feasibility and economic reasonableness of the
action. Because the director's action was unlawful, and
because ERAC took no steps to cure the defects in the
director's action, but also failed to comply with R.C.
3704.03(R) by refusing to consider evidence relating to the
technical feasibility and economic reasonableness of the
director's action during its de novo hearing, ERAC's order
affirming the director's action is not in accordance with law
and must be reversed.

(11381 We believe the analysis in Sandusky Dock Corp. is instructive here, even

though it applies to the Clean Air Act, rather than the CWA, and that the technical

feasibility and economic reasonableness analysis is required here as well.
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(d) The Incorporation of Specific Limits from the TMDL
and Based on Statewide Water Quality Standards

11139) The Director argues it is impossible and inconsistent with the CWA to

perform a technical feasibility and economic reasonableness analysis because he is

required to incorporate into the NPDES permit a phosphorus pollutant limitation that is

consistent with the WLA established for the Tussing Road plant in the TMDL. Fairfield

County, however, argues Section 303(d) of the CWA does not require the imposition of

specific effluent limitations from the TMDL in NPDES permits and disputes the Director's

daim that permits must be consistent with the terms of the TMDL and with the WLA

therein. Fairfield County submits the TMDL establishes the total amount of a pollutant

that should be present in the stream, but it does not require the imposition of the specific

WLAs in the NPDES permits. Instead, Fairfield County argues Section 3o3(d)(1)(C) only

requires that the load be established at a level necessary to implement the applicable

water quality standards.

11140) Pursuant to the decision document accompanying the U.S. EPA's approval

of the TMDL plan for Big Walnut Creek, the Director has the authority to adjust the

individual allocations set forth in the TMDL during the NPDES permitting process as

applied to a specific point source identified in the permit, so long as the total allocation in

the TMDL is achieved. The decision document, as noted previously, states, in relevant

part, as follows:

The individual WLAs may take the form of uniform
percentage reductions or individual mass based limitations
for dischargers where it can be shown that this solution meets
WQSs and does not result in localized impairments. These
individual WLAs may be adjusted during the NPDFS
permitting process. If the WLAs are adjusted, the individual
effluent limits for each permit issued to a discharger on the
impaired water must be consistent with the assumptions and
requirements of the adjusted WLAs in the TMDL. If the
WI.As are not adjusted, effluent limits contained in the permit
must be consistent with the individual WLAs specified in the
TMDL. If a draft permit provides for a higher load for a
discharger than the corresponding individual WLA in the
TMDL, the State/Tribe must demonstrate that the total WLA
in the TMDL will be achieved through reductions in the
remaining individual WLAs and that localized impairments
will not result.
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{¶ 141} Furthermore, as previously noted, "each TMDL represents a goal that may

be implemented by adjusting pollutant discharge requirements in individual NPDES

permits or establishing nonpoint source controls." (Emphasis added.) Arcadia at 1144.

"The theory is that individual-discharge permits will be adjusted and other measures

taken so that the sum of that pollutant in the waterbody is reduced to the level specified

by the TMDL." (Emphasis added.) Sierra Club at 1025.

{¶ 142} Neither the Big Walnut Creek TMDL report nor the U.S. EPA's approval

documents require automatic enforcement of the individual TMDL allocations, and thus

they are "not set in stone." In fact, the Big Walnut Creek TMDL report states that some

nutrient targets, such as phosphorus, "are not codified in Ohio's water quality standards;

therefore, there is a certain degree of flexibility as to how they can be used in a TMDL

setting." (Joint exhibit No. 13, 13-30.)

{¶ 143} Automatic implementation of the individual TMDL allocations exactly "as

is" is not required in the NPDES permit. The TMDL and the other approval documents

allow for adjustments to be made. Thus, the TMDL-derived phosphorus allocation for the

Tussing Road plant is not mandatory, so long as any adjustments made to it still allow it

to be consistent with the TMDL and the overall sum of the phosphorus pollutant in the

waterbody complies with the TMDL. The TMDL does not confine the Director to simply

implementing the limitation exactly as set forth in the TMDL. Instead, the Director has

the option of increasing the limit for one point source and reducing the limit for a

different point source within the waterbody. Because of this, neither the TMDL nor

federal law requires the imposition of the .5 mg/l phosphorus limit in the permit. Rather,

the limitation imposed for phosphorus must be consistent with the TMDL, meaning that

adjustments could be made. Because the Director is not automatically required to

implement the TMDL allocations into the NPDES permit, consideration of economic

reasonableness and technical feasibility is not irrelevant or impossible with respect to the

phosphorus li.mit.

{¶ 144) The Director also argues the TDS limitation he imposed in the permit is

required by the CWA. He contends he is required to establish an effluent limit that is

protective of the statewide water quality standard of 1,5oo mg/1. Here, the formula set

forth in Ohio Adm.Code 3745-2-o6 was used to calculate the discharge limit that would

allow Blacklick Creek to comply with this standard. The Director submits that if he
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established a less-restrictive limit, it would be inconsistent with the CWA and 40 C.F.R.

122.44(d)(1)(i), which requires that the pollutant limitation "control" all pollutants which

are or may be discharged at a level which will cause, has the reasonable potential to cause,

or will contribute to an excursion above a state water quality standard, and because TDS

are a group five pollutant, it has the highest likelihood of causing excursions or violations

of water quality standards. The Director further argues this standard has been federally

approved and therefore it dictates the limit that must be in the permit. ,

[1145) Fairfield County, however, submits that the Director can consider

economic reasonableness and technical feasibility and that it is not inconsistent with the

CWA. Fairfield County points to Ohio Adrn.Code 3745-33-7(D)(1o), in which the Director

promulgated a variance with respect to a tough new mercury standard on the grounds

that the increased risk to human health and the environment associated with granting the

variance versus compliance with the water quality standard without the variance was

consistent with the protection of public health and welfare.

111461 Here, Fairfield County did not request a variance based on the fact that

there was demonstrated attainment despite the discharge, and, although he could have,

the Director did not find, pursuant to Ohio Adm.Code 3745-01-07(A)(6)(a), that the

criteria was inappropriate and/or develop its own site-specific water quality criterion.

Under this administrative rule, the Director could (and in fact did) proceed to establish a

water quality-based effluent limit consistent with the attainment of the designated use.

However, as shall be explained more fully below, the Director is also required to comply

with all applicable statutory mandates, including the language in R.C. 61u.o3(J)(3). The

Director has not adequately demonstrated how consideration of techn.ical feasibility and

economic reasonableness is inconsistent with the CWA and/or 40 C.F.R. 122.44(d)(1)(i)

in this circumstance.

(e) Compliance With Applicable Statutory Mandates;
Discretion and Substitution of Judgment

[1147) The Director is required to comply with all applicable statutes, regulations,

and rules, including R.C. 6111-.o3(J)(3), which requires consideration of technical

feasibility and economic reasonableness to the extent it is consistent with the CWA.

[11481 In Sandusky Dock Corp., the Supreme Court of Ohio analyzed R.C.

3704.03, which governs the powers of the director of environmental protection as it
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applied to air pollution, and determined it could not consider two provisions of the

statute, R.C. 3704.03(G) and (R), independent of one another. See also Salem at ¶ 13

(finding the Director must comply with all statutory mandates when issuing a permit;

looking at the language of one statute in isolation without considering the mandatory

language of additional applicable statutes is inadequate). Thus, the Director is required to

follow all statutory mandates when issuing a permit. He does not have the discretion to

ignore statutory mandates.

[11491 Based upon the reasoning set forth in Sandusky Dock Corp., the language

in R.C. 6111.o3(J)(3) requiring consideration of evidence relating to technical feasibility

and economic reasonableness cannot be ignored to the extent it is consistent with the

CWA.

11150) Given that we have established that the specific allocation for the Tussing

Road plant set forth in the Big Walnut Creek TMDL is not an absolute requirement

(because adjustments can be made), it is not inconsistent with the CWA for the Director

to be held to the statutory requirement that he give consideration to, and base his

determination regarding the imposition of water quality related effluent limitations on

evidence relating to the technical feasibility and economic reasonableness of removing the

polluting properties.

{¶ 151} This same reasoning applies to the TDS limitation as well. The Director

had options available to him which would aIlow compliance with all applicable statutes,

rules and regulations.

{¶ 152} The Director, nevertheless, contends that because he has been given

discretion, he should be able to choose how he wishes to comply with the requirements of

the TMDL. In essence, he claims that if he chooses to simply implement the limitations

set forth in the TMDL "as is" (which results in making it impossible to consider economic

reasonableness or technical feasibility), rather than malang adjustments, it is an abuse of

discretion for ERAC to essentially find that he must consider the option of making

adjustments so that he can then consider the economic reasonableness or technical

feasibility analysis. However, we find the Director does not have the discretion to ignore

statutory mandates.

{¶ 153} Notwithstanding that it is significant to note that the Director does have

broad discretion in determining how he wiIl comply with the economic reasonableness
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and technical feasibility analysis requirements, given that the statute does not offer

guidance on how this evaluation is to be performed. R.C. 6111.o3(J)(3) simply states that

the Director "shall give consideration to, and base the determination on, evidence relating

to the technical feasibility and economic reasonableness of removing the polluting

properties from those wastes" as well as to "evidence relating to conditions calculated to

result from that action and their relation to benefits to the people of the state and to

accomplishment of the purposes of this chapter."

(f) Jurisdiction to Review

(1154) The Director argues this court does not have jurisdiction to review a TMDL

after it has been approved. The Director submits that by approving the TMDL for the Big

Walnut Creek Watershed, the U.S. EPA approved the limits for phosphorus in the Big

Walnut Creek Watershed, including the area of Blacklick Creek at issue in this case and

that such approval is a°final action" by the U.S. EPA, which cannot be reviewed now.

11155) The Big Walnut Creek TMDL was approved by the U.S. EPA on September

26, 2005, wbich included specific limits for phosphorus in Blacklick Creek. While this

court may not be able to review the Big Walnut Creek TMDL, we do have the authority to

review whether or not ERAC's decision finding the Director acted unlawfully in failing to

conduct a technical feasibility and economic reasonableness analysis is supported by

reliable, probative, and substantial evidence and is in accordance with law. We find that it

is. Accordingly, we overrule the Director's first cross-assignment of error.

3. Responsibilft for Analyzi.ng Technical Feasibil.itv and
Economic Reasonableness

{¶ 156} Having now determined that consideration of technical feasibility and

economic reasonableness are required, we must address the issue of who should perform

the analysis. In doing so, we disagree with Fairfield County's contention that because the

Director did not initially consider technical feasibility and economic reasonableness,

ERAC is now required to make these findings instead of the Director.

[11571 Fairfield County, as noted above, cited to R.C. 3745.05(G) and Ohio

Adm.Code 3746-11-03 in support of its position. While both of these require that every

order issued by ERAC shall contain a written finding of the facts upon which the order is

based, this does not advance Fairfield County's proposition that ERAC must perform the

technical feasibility and economic reasonableness analysis. Citing to Salem, Fairfield
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County further argues it is ERAC's duty to make the findings regarding technical

feasibility and economic reasonableness. However, we believe that case does not stand

for the proposition that ERAC should perform the analysis that the Director neglected to

do.

{¶ 158) In Salem, the court reiterated that in reviewing a decision of the Director,

ERAC has the duty to determine whether the Director's action was unreasonable or

unlawful, based on the evidence presented at the de novo hearing. Here, ERAC found that

the Director, in imposing. water quality-related effluent limitations in a permit, failed to

give consideration to and base his determination upon evidence introduced regarding

technical feasibility and economic reasonableness. R.C. 6111.o3(J)(3) lists this as one of

the powers of the Director. However, the statute does not grant that power to ERAC.

(1159) In this case, ERAC determined that the Director's failure to conduct this

analysis and make a determination on the issue was unlawful, based upon the statutory

requirements set forth in R.C. 6111.o3(J)(3) and upon the evidence presented by Fairfield

County. While ERAC does have the duty to determine whether the Director's action was

unreasonable or unlawful based on applicable law and the evidence presented at a de

novo hearing, nothing within the decision in Salem indicates that ERAC also has a duty to

conduct the analysis for the Director.

{¶ 1601 Therefore, we find ERAC's decision to return this matter to the Director for

consideration of technical feasibility and economic reasonableness is not error.

Accordingly, Fairfield County°s third assignment of error is overruled.

X. THE DIRECTOR'S SECOND CROSS-ASSIGNMENT OF ERROR-
CREDIBLE DATA RULE

(1161) In his second cross-assignment of error, the Director argues ERAC erred by

improperly considering biological data submitted by Fairfield County that was not

credible data under the requirements of Ohio Adm.Code 3745-4-01. We disagree.

A. The Director's Argument

11162) The Director argues that the data submitted by Fairfield County via

EnviroScience in 2007 to assess Blacldiclc Creek, and to determine if the discharge from

the Tussing Road plant was having a negative impact on Blacldick Creek, failed to comply

with the requirements of Ohio Adm.Code Chapter 3745-4. The Director argues the data

submitted was classified as level 3 data because it was to be used for regulatory purposes
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and, therefore, it was required to be collected by a level 3 data collector. Because the data

collected by EnviroScience in the 2007 macroinvertebrate survey on Blacklick Creek was

not collected by a level 3 qualified data collector, and because the individual (Markowitz)

who prepared the report analyzing and interpreting the data was also not a level 3 data

collector, the Director asserts the data and the corresponding report are not credible

under the regulations and consequently, they cannot be considered by ERAC to invalidate

a regulatory decision. The Director further argues the data at issue does not meet any of

the exceptions set forth in Ohio Adm.Code 3745-4-oi(D).

B. Fairfi.eld County's Response

111631 Fairfield County raises the following three arguments in response to the

Director's credible data argument: (1) the credible data rule is not applicable here

because Ohio Adm.Code 3745-4-03 applies to data submitted to the Director as credible

data, not to data submitted to ERAC, as is the case here; (2) it would violate due process

to require that data collected by Fairfield County for use in litigation against Ohio EPA be

approved by its adversary prior to its use; and (3) the evidence submitted by Fairfield

County to ERAC is admissible because it is reliable and relevant and satisfies the Ohio

Rules of Evidence.

C. Analysis-Credible Data Rule

{¶ 164} Credible data is "scientifically valid chemical, physical, or biological water

quality monitoring data concerning surface waters, including qualitative scoring of

physical habitat characteristics and the sampling of fish, macroinvertebrates, and water

quality, that have been collected by or submitted to the director and that comply with the

requirements established in this chapter." Ohio Adm.Code 3745-4-02(B)•

111651 "The director of environmental protection shaIl adopt rules that establish

criteria for three levels of credible data related to surface water monitoring and

assessment." R.C. 61ii.51(A)(1). Ohio Adm.Code Chapter 3745-4 governs credible data

and qualified data collectors. Ohio Adm.Code 3745-4-01, which is titled "purpose and

applicability," reads in relevant part as follows:

(A) The purpose of this chapter, credible data rules, is to
establish criteria for three levels of credible data for a surface
water quality monitoring and assessment program
established by the director and to establish the necessary
training and experience for persons to submit credible data,
thereby increasing the information base upon which to
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enhance, improve and maintain water resource quality in
Ohio.

(B) Participation in this program is voluntary, except for the
requirement under section 6111.54 of the Revised Code that
each state agency in possession of surface water quality data
shall submit the data to the environmental protection agency
in a format designated by the director.

(Emphasis added.)

49

(1166) Ohio Adm.Code 3745-4-03, which governs qualified data collectors, states,

in relevant part, as follows:

(A) Criteria to become a qualified data collector (QDC).

(1) All data submitted to the director for consideration as
credible data shall originate from studies and samples
collected by, or under the supervision of, a QDC.

{¶ 167} Ohio Adm.Code 3745-4®o6, which governs level 3 data requirements and

reporting, states, in relevant part, as follows:

(A) Except as provided by paragraph (D) of rule 3745-4°01 of
the Administrative Code, all data submitted to the director for
consideration as level 3 credible data shall be collected and
submitted by level 3 qualified data collectors (QDCs)
approved by the director.

{¶ 168) Level 3 data is the highest level of credible data and is used for various

regulatory purposes. Ohio Adm.Code 3745-4-01(C)(3). Level 3 data must be collected by

a level 3 qualified data collector. Ohio Adm.Code 3745-4-o6(A).

11169) The Director claims it is illogical to require data submitted to the Director

for regulatory matters to meet a certain standard of credibility, but not to require the

same standard for data challenging the factual basis of the Director's regulation or

permitting decision as presented before ERAC. However, we disagree with the Director's

assessment.

{¶ 170} In reading the language used in Ohio Adm.Code 3745-4-03 and 3745-4°o6,

as well as the other related administrative rules in this section which refer to credible

data, it is apparent that these rules apply to data submitted to the Director, not to data

submitted to ERAC. As set forth in Ohio Adm.Code 3745-4-02(E), "'Director' means the

director of the Ohio environmental protection agency." Nothing within these
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administrative rules refers to data submitted to ERAC. In fact, there is no reference at all

to data that is submitted to ER.AC.

(11711 If it had been the intention to apply the credible data rules to data

presented to ERAC, the administrative rules could have easily been written to reflect such

an intention. They were not so written. Instead, the rules on the submission of credible

data were developed as a result of "a program that classifies surface water monitoring

performed by watershed groups, state agencies, schools, local volunteers and other

organizations. Ohio EPA uses the data submitted under the program in ways prescribed

by State law." See Ohio Environmental Protection Agency, Ohio Credible Data Program,

http://www.epa.state.oh.us/dsw/credibledata/how OEPA uses_data.aspx (accessed

May 23, 2013). The motivation behind the credible data rules is the idea that the state

should have as much good scientific information about Ohio's surface waters as possible

in order to properly manage them. Id. The rules allow for the submission of data to the

Ohio EPA from various sources, including volunteer and citizen groups. Id.

{¶ 172) As stated above, there is no indication that the rules applying to the

submission of this data are intended to be applied to the submission of evidence before

ERAC. The Director is not ERAC. ERAC is an administrative body created to facilitate

the administration of environmental law and made up of members with special expertise

whose interpretation of rules and regulations and whose resolution of evidentiary

conflicts are afforded due deference. See Columbus Steel Castings Co. v. Nally,loth Dist.

No. itAP=932, 2012-Giaio-44t7: 'I`fae C31iio EPA, on the oLl-ler hartd, is a state

environmental agency whose primary functions are the protection, management, study or

assessment of the environment. See Ohio Adm.Code 3745°4-02(S).

11173) Furthermore, the credible data rules do not appear to be applicable to the

circumstances here, where Fairfield County submitted its data and testimony to ERAC in

response to the Director's actions regarding the permit at issue, rather than as part of a

monitoring program administered by the Ohio EPA.

{¶ 1741 Finally, the evidence and testimony submitted by Fairfield County met the

requirements of the Ohio Rules of Evidence and was admissible for consideration by

ERAC. See generally Village of Harbor View U. Jones, loth Dist. No. 1oAP-356, 2010-

Ohio-6533, ¶ 55 (although strict rules of civil procedure and rules of evidence do not bind

ERAC, all of ERAC's decisions must be predicated upon the testimony of witnesses who
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are sworn and upon papers or documents that are properly authenticated in some

fashion). It is up to ERAC to use its discretion to weigh the evidence received and decide

whether or not it finds the evidence to be credible. Consequently, we do not find that

ERAC erred in admitting the data collected on behalf of Fairfield County via the 2007

macroinvertebrate survey of Blacklick Creek.

11175) Accordingly, the Director's second cross-assignment of error is overruled.

M. DISPOSITION

[11761 In conclusion, we overrule Fairfield County's first, second, and third

assignments of error. We also overrule the Director's first and second cross-assignments

of error. The final order of ERAC is affirmed. As ordered by ERAC, the portions of the

NPDES permit relating to phosphorus and TDS limits are vacated and remanded to the

Director for further proceedings consistent with that decision.

Judgment af, firrned;
cause remanded.

BROWN and SAD]GER, JJ., concur.
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This matter comes before the Environmental Review Appeals Commission

("ERAC," "Commission") upon the July 27, 2006 Notice of Appeal filed by Appellant

Board of Commissioners of Fairfield County (`°Fairfield County"). The action underlying

the instant appeal is the Director of Ohio Environmental Protection Agency's ("OEPA,"

Ohio EPA," "Agency," "Director") June 30, 2006 issuance of a National Pollutant

Discharge Elimination System ("NPDES") permit to Fairfield County. A de novo hearing

in this matter was held before the Commission from February 9 through February 13,

2009, during which all documents in the certified record were moved into the record and
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admitted into evidence. Based on a review of the evidence admitted at the de novo

hearing and applicable laws and regulations, the Commission finds the Director's final

action of issuing the NPDES permit to Fairfield County unlawful for failure to satisfy the

requirements of Ohio Revised Code ("R.C") 6111.03(J)(3).

FINDINGS OF FACT

Background on Water Quality

{11} The United States Congress established the Clean Water Act ("CWA") in

1972. Section 101(a) of the CWA declared that the purpose of the CWA was to

"restore and maintain the chemical, physical, and biological integrity of the Nation's

waters."

{12} States are required to adopt water quality standards to protect public

health or welfare, enhance the quality of water, and serve the purposes of the Clean

Water Act. As such, Ohio EPA oversees Ohio's State Water Quality Management

("WQM") Plan as promulgated under Sections 303 and 208 of the Federal Water

Pollution Control Act ("FWPC"). State WQM plans describe and promote efficient and

comprehensive programs for controlling water pollution from point and nonpoint

sources within defined geographic areas as designated by state governors. 33 U.S.C

Section 1288(a); www.epa.state.oh.us/dsw/mgmtpians/208whatiswqmpm.asp; 40 CFR

131.2.

{13} The Areawide Water Quality Management Plan, or '°208 Pian,° is a

discrete component of Ohio's WQM Plan. Named after Section 208 of the CWA, a 208

Plan framework authorizes the development and implementation of numerous 208
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Plans to address pollution in certain regional areas as identified by the governor of

each state. Once developed, 208 Plans are subject to a formal adoption pr®cess

during which Ohio EPA submits a 208 Plan to the governor, who certifies the plan to

the U.S.. EPA Administrator. The U.S. EPA Administrator then reviews the state's 208

Plan and either approves or rejects the plan. 33 U.S.C. Section 1288(a).

{14} Relevant to the instant appeal, Section 303 of the CWA requires each 208

Plan to address nine (9) distinct elements, including setting total maximum daily loads

("TMDL") for water pollutants. The TMDL program, established under Section 303(d) of

the CWA, focuses on identifying and restoring polluted rivers, streams, lakes, and other

surface water bodies by requiring a written, quantitative assessment of water quality

problems and contributing sources of pollution. This quantitative assessment specifies

the amount a pollutant must be reduced to meet water quality standards, allocates

pollutant load reductions, arid provides the basis for taking actions necessary to restore

a water body: 33 U.S.C. Section 1228(A)(3); 33 U.S.C. 1313.

Fairfield County's Waste Water Treatment Works

{15} Fairfield County operates a waste water treatment works facility

("WWTW," "Tussing Plant" "Plant") located at 10955 Tussing Road, Violet Township,

Fairfield County in Pickerington, Ohio. The Tussing Plant serves approximately six

thousand, mostly residentiai, customers and also treats the filter backwash water from

the County's nearby water treatment plant. The Tussing Plant is located on the east

side of Blacklick Creek,, a few hundred yards west of . State Route 256 and
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approximately one-half mile south of 1-70. The Tussing Plant's effluent is discharged at

River Mile ("RM") 11.0. Testimony Vogel.

{16} Two golf courses are located in the vicinity of the Tussing Plant. Blacklick

Creek Golf Course is located along the west bank of Blacklick Creek, approximately

one-quarter of'a mile north of the WWTW, while Turnberry Golf Course, also located on

the west bank, is situated just upstream of the Plant's discharge point between RM

11.0 and RM 9.5. Several large culvert pipes drain the Turnberry Golf Course into

Blacklick Creek at various points along the course. Appellant's Exhibits ("Ex.") C, D;

Testimony Vogel.

{1[7} Just downstream from the Plant's outfail, on the east bank of Blacklick

Creek, is a ravine that drains a shopping mail complex. Further downstream at RM _

10.3, a tributary drains a large residential area of Violet Township. The areas north,

south, and east of the Plant are also developed with residences and commercial

buildings. Testimony Markowitz, Vogel.

{18} Fairfield County believes that the location and entities surrounding the

WWTW have a significant impact on the overall water quality in the area. According to

Ohio EPA's Robert Miltner, who was admitted at the hearing as an expert in water

quality standards and aquatic biology, and Mike Bolton, who was admitted as an expert

in macroinvertibate ecology, non-point source discharges such as commercial and

residential development can adversely influence water quality. It is undisputed that the

greater amount of urbanization along a stream, the greater the potential impact on
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water quality, including nutrients and pesticides flowing from a golf course. Testimony

Bolton, Markowitz, Mendel, Miltner.

(19) ln 2005, Fairfield County made six million dollars worth of improvements

to the Plant, -including improving the level of water treatment at the facility and

increasing the volume of water that could be treated from two million gallons per day

("MGD") to three MGD. Kerry Hogan, former Director of Public Utilities for Fairfield

County and current Director of Water Resources in the Wastewater Group of the

Columbus office of URS -(an engineering firm), testified at the hearing as an expert In

wastewater treatment design. Mr. Hogan, who was involved in the planning and design

of the 2005 improvements, testified that representatives of Fairfield County consulted

with Ohio EPA regarding plant design and function throughout this expansion. Upon

completion of the 2005 expansion, the Tussing Plant was rendered land-locked by

commercial and residential development. Testimony Hogan, Vogel.

(1170) David Frank, who was accepted at the hearing as Fairfield County's expert

in wastewater treatment plant design and water treatment plant design, testified that he

was responsible for the design of the Tussing Plant expansion that was completed in

2005. He also prepared and submitted to Ohio EPA the permit to install application

and plans associated with this expansion. Mr. Frank testified that the 2002 permit to

install application issued for the expansion did not include any provision for direct

phosphorus or total dissolved solids ("TDS") removal and that Ohio EPA issued the

permit to install without requiring such provisions. He further testified that current

monitoring data demonstrate that the phosphorus and TDS limits imposed in the 2006
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NPDES permit can not be met by the Tussing Plant as currently configured. Testimony

Frank.

2006 NPDES Permit

{111} Fairfieid County submitted an application for an NPDES permit renewal.'

Ohio EPA employee John Owen, Environmental Specialist 2, Division of Surface

Water, Central Office, reviewed Fairfield County's application for completeness, drafted

the NPDES permit, and developed the 2006 Permit limits, including permit limits for

phosphorus and TDS. Testimony Owen.

{112} Mr. Owen testified that Fairfieid County's previous NPDES permit, issued

prior to Ohio EPA's development of the 2005 TMDL report for the Big Walnut Creek,

only required monitoring for phosphorus. In establishing a phosphorus limit in the

current NPDES permit for the Tussing Plant, Mr. Owen referred to Ohio EPA's TMDL

for Big Walnut Creek and selected the numerical limit for phosphorus, 0.5 mg/i, as

stated in the TMDL. Because he believes that Ohio EPA is required to implement the

pollution control measures set out in the TMDL, Mr. Owen believes did not conduct an

independent analysis to evaluate whether a phosphorus limit was necessary for the

Tussing Plant. Testimony Owen.

{113} Mr. Owen selected the TDS limit for the permit by inputting specific

parameters, such as estimated (low) stream flow, upstream TDS concentration, and

Tussing Plant flow into a software program that generated a calculated TDS limit. As

with setting limits for phosphorus, Mr. Owen did not engage in any site-specific

1 The record does not contain a copy of Fairfield County's application for permit renewal, as such
the Commission is unable to pinpoint a precise date on which It was submitted to Ohio EPA.
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biological or technical- analysis to determine ifi a TDS limit was necessary or what that

limit should be. Testimony Owen.

{114} In December 2005, Ohio EPA issued the draft NPDES permit to Fairfield

County. On February 7, 2006, Fairfield County timely submitted comments regarding

the draft NPDES for the Tussing Plant to ®hio EPA. Of particular relevance to the

instant matter are the following comments regarding effluent limits of phosphorus and

TDS:

**,^

The County suggests that the Agency eliminate the 0.5 mg/i phosphorus
limit for Tussing Road WRF. This overly stringent limit would require the
County to implement a chemical feed (or other measures), which would in-
turn mandate the installation of additional biosolids handling infrastructure.
Blacklick Creek is in full attainment of WQS for the area in the vicinity of
the Tussing Road WRF and actually improves downstream of the effluent
ouifall. To the County's knowledge, there have been no algae outbreaks
in Blacklick creek. The Water Quality Report (2004) fails to include the
largest source of nutrient arid organic enrichment to. Blacklick Creek in this
stretch, the Turnberry Golf Course. In addition, there are several field tiles
that discharge to Blacklick Creek along the stretch (upstream and down
stream) of the Tussing Road outfall. Imposing a restrictive phosphorus
limit on the Tussing Road WRF will not solve a situation created by others;
nor should Fairfield County customers be held financially responsible for.
correcting a'problem' caused by others. The County believes that more
information is needed to determine the cause and extent of nutrient
issues, if any, within this stretch of Blacklick Creek. Fairfield County would
be amenable to discussing with OEPA a joint cooperative. sampling
program of Blacklick Creek to determine the. extent and causes of any
nutrient impairment. Regardless of the final concentration limit, the County
requests the monthly loading limit be rounded to the nearest tenth to be
consistent with the other permit limits.

^**

Total Dlssolved Solids. (TDS) As of the date of preparing these
comments the County has not had the opportunity to fully evaluate the
WLA that serves as the basis for this (and other) effluent limits. In
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addition, as noted above, the County believes that stream flow used by
the OEPA in the model is incorrect. Also, it appears that the Agency used
2004 plant data. Although certainly not unreasonable on its face, the
Tussing Road facility was in 'shakedown' mode during part of this year,
which likely also impacts the quality of the data set. Finaliy, before an
effluent limit is imposed on the facility, the County would request that it be
given an opportunity to gather additional upstream. data and evaluate
certain housekeeping measures that the County believes may obviate the
'need' for a TDS limit in the permit. (Eniphasis sic.) Certified Record
("CR") Items 5, 7, 9; Joint Ex. 11.-2

8

{115} To address the concerns outlined in Fairfield County's letter, Eric Nygaard,

Environmental Specialist, Division of Surface Water ("DSW"), Permits and Compliance

section of Ohio EPA, asked Matt Fancher, Ohio EPA, DSW employee in the Modeling

and Assessment section, to prepare a memorandum reviewing the basis for the

phosphorus limit in the NPDES permit, Mr. Nygaard testified that he did not perform

an in-depth evaluation of the biological impact of current or future discharges of

phosphorus or TDS from the Tussing Road outfall. He did, however, rely on Mr.

Fancher's memorandum dated April 11, 2006, which included a table demonstrating,

that based on a 2002 assessment of the Big Walnut Creek basin, Blacklick Creek was

in "full-attainment® of its Warm Water Habitat designation. The table also documented

sampling results at various river miles upstream and downstream of the Tussing Plant

and appeared as follows:

2 In preparation for. hearing, Fairfield County engaged the eicpert services of Mr. Frank, the
engineer who designed the 2005 plant expansion. Mr. Frank's December 2007 report entitled "Fairfield
County Utilities, Tussing Road Water Reclamation Facility (WRF), Permit Compliance Study" examined
the Tussing Plant's existing effluent data and the 2006 NPDES permit limits; Total Phosphorus data,
reduction costs, and altematives; and TDS data and reduction alternatives. Based on his data and
analysis, Mr. Frank determined that the final permit limit for phosphorus of 0.5 mg/I could only be met
with the installation of five million dollars of additional equipment and the TDS limit was not technically
feasible. Testimony Frank; Joint Ex. 30.
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Testemony Nygaard; CR Item 6 (emphasis sic).

(116) Mr. Fancher's memorandum first began by stating that the Big Walnut

Creek TMDL Study recommended a 2,073 kg/yr wasteload allocation for. the Tussing

Road Plant. Additionally, Mr. Fancher's memorandum outlined the stream conditions

as assessed in 2000 and documented in a report titled Biological and Water Quality

Study of the Big Walnut Creek Basin. The Commission summarizes and comments. on

key points in Mr. Fancher's memorandum, as follows:

1) A 10-point decline in the ICI3 score immediately downstream from the
Tussing Road outfall. "The deciine was caused by an increased
predominance of pollution-tolerant taxa '**" and "indicated mild
organic/nutrient enrichment from the Tussing WRF." Despite the 10-point
swing, both the upstream and downstream 1C1 scores met the biocriteria
'standard used to measure attainment;

2) A greater fluctuation in diurnal dissolved oxygen ("DO") at RM 10.2
than at RM 11.25. Despite the greater fluctuation, all DO levels met
numerical DO water quality standards;

3) A conclusion that the "larger diurnal fluctuation recorded at the
downstream site is characteristic of the excessive algal •production
association with a nutrient enriched condition";

3 Invertebrate Community Index, or ICI, is a sco(ng system developed by Ohio EPA to assess
the health of aquatic macroinvertebrates. In a stream. An ICI is one of the three biocriteria standards Ohio
EPA employs to measure attainment of aquatic uses. The other indices measure the health of the fish
community in the stream: 1) the Index of Biotic Integrity or IBI; and 2) the Modified Index of well being or
Mlwb. Ohio Adm.Code 3745-1-07(B) and Table 7-15.
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4) A"dramatic° increase in total *phosphorus immediateiy downstream of
the Tussing Plant; and

5) A generaiized concern that future violations of water quality might occur
if the flow through the Plant increases at some point in the future. No
calculations or documents were included to fully substantiate Ohio EPA's
concern. CR Item 6.

10

{117} Additionally, Mr. Fancher conducted the modeling for Fairfield County's

NPDES permit employing a simple model, rather than the more complex "receiving

stream" model, to calculate loads from nonpoint sources and other sources to Blacklick

Creek. The "receiving stream" model, used further upstream from the Tussing Plant

but not in the calculations for the NPDES permit, "estimates the changes in chemical

constituent or physical parameter in the water quality and sometimes the transport of

constitutes along with the flow." Unlike the simple model, the "receiving stream" model

accounts for assimilation consistent with the-biologicai community. In other words, the

"receiving stream" model accounts for the stream's natural ability to assimilate the

constituent, thus the number produced by the simple method may be too conservative

given the conditions of the stream. Testimony Fancher,

{118} When testifying at the hearing, Mr. Fancher stated that his conclusions

were based upon his interpretation of data summaries, and he had never visited

Blacklick Creek. He acknowledged that his "knowledge of the stream is limited to what

the presented data shows" and that he has never personally witnessed any nuisance

growths of algae at Blacklick Creek. Testimony Fancher.
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{119} During the hearing, Fairfield County responded to several points raised .by

Mr. Fancher's memorandum, specifically to Ohio EPA's position on phosphorus,

dissolved oxygen; and future impairments to the stream.

{1[20} Mr. Markowitz, an expert for Fairfield County, explained the relationship

between phosphorus and dissolved oxygen as they impact• the stream. and its

inhabitants. Phosphorus, Mr. Markowitz testified, is essentiai to plants and aquatic life.

because without its presence, streams would be unabie to support the plant life on

which fish and bugs feed. Excessive amounts ®f phosphorus, however, will produce an

overgrowth of plants, and potentially result in a®nuisance." When plants grow in

excess, too much dissolved oxygen Is generated during the daytime because the plants

are photosynthesizing, taking in CO2 and releasing dissolved oxygen. Then, at. night,

when the plants no longer engage in photosynthesis, they begin taking in dissolved

oxygen and releasing C02, a process known as respiration. Thus, in water bodies

where excessive plant growth Is present, known as eutrophic lakes and streams, the

concentration of dissolved oxygen can plummet to. very low levels at night as it is

adsorbed, yet be very high during the day as it is released. The change between

nighttime and daytime dissolved oxygen levels is known as "diurnal swing." Mr.

Markowitz further testified that he is unaware of any study or report generating a

specific number or phosphorus limit that can be universally applied in all situations. He

& Ohio Adm.Code 3745-1-04 provides:
[t]he following general water quality criteria shall apply to ail surface waters of the
state Including mixing zones: To every extent practical and possible as
determined by the director, these waters shall be: '"(E) Free from nutrients
entering the waters as a result of human activity in concentrations that create
nuisance growths of aquatic weeds and algae.
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believes a stream's simulative capacity, or ability to use phosphorus effectively without

generating a eutrophic condition, is dependent on several factors including the stream's

habitat, flow, existing aquatic life, and temperature. Testimony Markowitz.

{121} Fairfield County also asserted that the dissolved oxygen data cited in Mr.

Fancher's memorandum do not establish the presence of a nutrient rich environment

downstream of the Tussing plant. In support, Fairfield County sited several concerns

about the quality of the data and Mr. Fancher's interpretation. Additionally, Mr. Krejsa,

Fairfield County's expert witness who testified about impact evaiuation, aquatic biology

and ecology, water quality, biological surveys, and biological criteria, asserted that

collection of the dissolved oxygen•data did not comport with Ohio EPA's own protocol

for sampling dissolved oxygen. Specifically, the data reviewed In Mr. Fancher's

memorandum was collected over a two day period, rather than the seven day period

generally required by Ohio EPA. Sampling over a longer period of time reduces the

wide-swinging variables that can affect dissolved oxygen results. Testimony Krejsa.

{122} Mr. Markowitz disagreed with Mr. Fancher's conclusion that the larger

diurnal swing at RM 10, which is about one mile downstream of the Plant, was

determinative that the WWTW was causing excessive nutrient enrichment. Mr.

Markowitz explained that in areas where nutrient enrichment is a problem a dense algal

mass can be observed, along with a nighttime dissolved oxygen level that violates the

water quality standards. By comparison, Mr. Markowitz had recently reviewed an

extensive data set of dissolved oxygen measurements in the Columbus area, 38 sites

monitored over a summer period. Within the data set he found differences comparable
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to those found in Blacklick Creek and observed that such differences were not

indicative of algal growth. Notably, in this instance, all dissolved oxygen data collected

from Blacklick Creek met the warm water habitat water quality standards applicable

Blacklick Creek, and no nuisance growths of algae have ever been observed in the

creek downstream of the Plant. Testimony Markowitz.

{123} Fairfield County also asserted that the locations selected for sampling

dissolved oxygen would not likely lead to an accurate determination of whether the

effluent from the Tussing Plant was impacting water quality. Mr. Michael Mendel,

FairField County's witness admitted in this hearing as an expert in aquatic biology,

macroinvertebrate ec®logy, and biostatistics, testified that golf courses adjoin well over

one mile of Blacklick Creek. Golf courses are known contributors of significant

quantities of nitrogen and phosphorus into nearby water bodies, and he has personally

observed excessive algal growth resulting from run-off from golf courses. Mr.-Mendel

believes that the golf courses closeiy located to Blacklick Creek are a likely explanation

for the diurhal swings observed in the stream downstream of the TusSing Plant.

Testimony Mendel.

{j24} In his final analysis, Mr. Fancher als® expressed concern about future

impairment of Blacklick Creek due to increased Plant flows.. Mr. Fancher analyzed

Ohio EPA's concerns about increased Plant flow and stated the following:

*** It is possible the increased loading from the Tussing WRF has
exacerbated the enriched condition found in Blacklick Creek. That
possibility Is what the TMDL recommendation. is intended to protect
against. Should the iristream condition below the Tussing WRF discharge
in fact deteriorate, then it could very likely be found in nonattainment when
next assessed. * * * CR Item 6.
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{125} Fairfield County counters by arguing that the basis for imposing a

phosphorus limit can not be whether some worsening might occur, rather Ohio EPA

must present a valid factual foundation to establish that limiting the concentration of

phosphorus to the final limit of 0.5 mg/I is necessary to assure that phosphorus will not

cause or contribute to a vioiation of biocriteria. To demonstrate that Ohio EPA did not

engage in independent analysis of the phosphorus, Fairfield County points to

Nygaard's testimony where he states the following:

Q: And you did not independently evaluate the biological impact that
discharge of phosphorus from the plant would have on the stream at 3
million gallon per day flow, did you?

A: I did not.
Testimony Nygaard, Transcript Volume III, p. 198.

{126} It is undisputed that nutrient enrichment in the form of algal growth has

never been observed below the Tussing Plant and neither have other characteristics of

nonattainment typically associated with an Increased phosphorus load. Testimony

Krejsa, Markowitz, Mendel, Vogel.

{127} Ultimately, on June 30, 2006, the Director issued NPDES permit number

4PU0004*HD ("Permit") to Fairfield County for its wastewater treatment plant. The

NPDES permit became effective on August 1, 2006 and contained a phosphorus limit

of 0.5 mgll and a TDS limit of 1646 mg/I concentration and 18692 mg/I monthly loading.

Joint Ex. 4.

{128} On July 27, 2006, Fairfield County timeiy appealed the Director's issuance

of the 2006 Permit and later amended its Notice of Appeal on October 11, 2007.
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Fairfield County's Amended Notice of Appeal sets out the following eleven assignments

of error:

® The discharge limitation of Total Dissolved Residue '(Solids) ('TDS') are
unreasonable and unlawful.

® The discharge limitations on Total Phosphorus [("TP")] are unreasonable
and unlawful.

® The schedule of compliance for TDS is unreasonable and unlawful.

• The schedule of compliance for Phosphorus is unreasonable and
unlawful.

n Ohio EPA acted unlawfully, in violation of OAC 3745-33-04(C)(3), when
it issued the renewal permit to Tussing Road WRF in 2006 with limits
more stringent that those developed by Ohio EPA when it 'issued the PTI
for Fairfield County's construction of new facilities in 2002.

• Ohio EPA acted unlawfuliy and unreasonably in imposing water-quality
based limits for TP and TDS in the renewal permit for Tussing Road WRF
because the receiving stream; Blacklick Creek, is already in attainment of
[Warm Water Habitat].

= Ohio EPA acted unlawfully and unreasonably in imposing limits for TP
and TDS In the renewal permit for Tussing Road WRF without
consideration of the numerous non-point sources contributing these
pollutants to Blacklick Creek.

r Ohio EPA acted unlawfully and unreasonably in imposing a TDS limit in
the renewal permit for Tussing Road WRF because there is no technology
that can be added to the recently constructed Tussing Road WRF to meet
the TDS limit.

® Ohio EPA acted unlawfully and unreasonably in imposing TP limits in
the renewal permit for Tussing Road WRF because the cost of compliance
to Fairfield County and its users is economically unreasonable and would.
impose an undue financial hardship on the County and Its residents out of
proportion to the benefits, if any, that would be achieved by meeting the
limits.

® Ohio EPA acted unlawfully and unreasonably in imposing TP and TDS

limits in the renewal permit for Tussing Road WRF because Ohio EPA has
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not demonstrated that the Tussing Road WRF is the primary source of
nonattainment of WQS in Blacklick Creek, as required by OAC 3745-1-
07(A)(6)(b).

® Ohio EPA acted unlawfully and unreasonably, and in violation of ORC
6111.03(J)(3), in imposing a (sic) TP and TDS limits in the renewal permit
for Tussing Road WRF because Ohio EPA did not give consideration to or
base its decision on the economic reasonableness and technical feasibility
of removing either TP or TDS from the waste water treated at the Tussing
Road WRF to meet the limits in the 2006 renewal permit. Case File Items
A,U.

16

{129} At the outset it is important to recognize a critical distinction in this matter

is how the Director and Fairfield County view the TMDL process and its impact on

NPDES permitting in the state of Ohio. The Director asserts that in geographic areas

where TMDLs have been established, NPDES permits must be consistent with the

limits set out in the TMDL. Conversely, Fairfield County believes that current in-stream

data should be evaluated and incorporated into the Director°s decision to impose a

discharge limit, even if the limit Ohio EPA selected is precisely the limit expressed in

the TMDL. Fairfield County further argues, that when selecting a discharge limit, the

Director must consider economic reasonableness and technical feasibility of removing

the pollutant from the discharge. The Director counters that he is required to issue

permits consistent with the CWA and need only consider the economic and technical

factors to the extent consistent with the CWA.

{¶30} Substantively; the assignments of error in this matter can be divided into

two categories - those relating to phosphorus limits and those relating to TDS limits.

,Before addressing Fairfield County°s assignments of error, the Commission will first

examine the overall condition of Blacklick Creek.
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Condition of the Blacklick Creek

{1131} At hearing, both Fairfield County and Ohio EPA presented data regarding

the condition of Blacklick Creek. Biological surveys and Ohio EPA's biocriteria

assessments involve evaluating the. health of fish and macroinvertebrates, as well as

an assessment of their habitats. As briefly noted earlier in this opiniori, the principal

biological evaluation tools employed by Ohio EPA are the Index of Biotic integrity (IBI),

the Modified Index of Well-Being (Mlwb), and the Invertebrate Community Index (ICI).

These three indices assess numerous factors; including species richness, trophic'

composition, diversity, presence'of pollution-tolerant individuals or species, abundance

of biomass, and the presence of diseased or abnormal organisms. "Habitat drives

everything," and the impact of a discharger on. aquatic life can be assessed by

selecting appropriate sample locations upstream -and downstream of the discharger.

Testimony Bolton, Krejsa.

{1132} A good upstream data collection point, or "reference 'site," is a location that

is representative of stream conditions, absent the pollutant source being evaluated, and

yet, is otherwise similar to the conditions found downstream of the discharge.source.

Ohio EPA chose RM 11.3, which is just north of the Tussing Plant, as a reference site

for macroinvertebrates. For fish data, Ohio EPA chose as its reference sites RM 13.7

and RM 11.3 iri 2000 and RM 11.3 in 1996. Testimony Krejsa, Markowitz.

{1133} Fairfield County also collected data in the stream and contracted with

EnviroScience in 2007 to assess whether the discharge from the Tussing Plant was

causing an adverse impact on Blackiick Creek and to determine whether a direct
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correlation between water quality and TDS or phosphorus discharges was present. At

the time of EnviroScience's work, the Tussing Plant discharge flows were near 2.0

MGD, which is approximately 50% higher than the discharge flows during Ohio EPA's

2000 study. Testimony Krejsa, Markowitz.

{134} Though EnviroScience followed Ohio EPA macroinvertebrates sampling

procedures, it believes it enhanced the accuracy of the data results by placing Hester-

Dendy5 samplers in locations more carefully designed to isolate the Tussing Plant's

impact on Blacklick Creek. Specifically, Fairfield County asserted 'that Ohio EPA's

upstream reference site, placed upstream of a tributary that drains surface water from a

residential community and road run-off, failed to accurately reflect the quality of the

water reaching the Tussing Plant. Thus, because Ohio EPA's upstream data did not

account for all pollutants already in the stream just prior to the water reaching the Plant,

Fairfield County believes Ohio EPA's assessment of the impact of the Tussing Plant

effluent was skewed such that it depicted the Tussing Plant as having a greater impact

on water quality than was actually occurring. Testimony Vogel.

{135} In contrast, EnviroScience situated its upstream reference site below the

tributary at the Tussing Road Bridge to better account for the impacts of residential

development and road run-off. In other words, Fairfield County believes that

EnviroScience's upstream reference point more accurately assessed water quality as it

reached the Tussing Plant because it included the external impacts of road run-off and

5 A Hester-Dendy sampler is a multiple plate device designed for substrata sampling of
macroinvertebrate organisms found In rivers, streams, lakes, and tidal flats. Testimony Mendel.
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residential-activity that was present, whereas Ohio EPA's reference site excluded those

impacts. Testimony Markowitz.

{1136} EnvironScience's downstream sampling site was located in essentially the

same place as Ohio EPA's. Neither Ohio EPA's nor EnviroScience's downstream

sampling site could fully isolate effects of the Plant's effluent, because a shopping

center parking lot and nearby golf course both drain into the Tussing Plant's mixing

zone. Testimony Markowitz.

{137} In addition to selecting different reference - points, Ohio EPA and

EnviroScience employed slightly different data collection procedures and calculations

for sampling macroinvertebrates. Ohio EPA counted and identified a portion of the

organisms in the collected samples, about 2®I®, and then multiplied the hand-counted

results by a specific factor to calculate expected percentages and make outcome

predictions. Conversely, in an attempt to more precisely characterize the sample,

EnviroScience's Mr. Mendel counted and identified each organism collected in the

Hester-Deny sampling devices. Testimony Mendel.

{138} Predictably, the results gathered from EnvironScience's and Ohio EPA's

reference sites showed great -disparity due to the distinctly. different upstream Hester-

Dendy placements. EnviroScience reported an -ICI score of 34, while Ohio EPA

reported an ICI score of 48. The results from the downstream sampling were similar to

each other; Ohio EPA's ICI score downstream was 38 in their 2000 study, while in

2007, EnviroScience documented an ICl score of -36. Significantly, both upstream and
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downstream ICI scores are considered in attainment for water quality standards for that

area. Appellant's Ex. Q; Testimony Mendel.

{139} Mr. Mendel's hand-count of ICI-related taxa provided great Insight into the

types of macroinvertebrates thriving in the stream. In the upstream reference location,

Mr. Mendel found fewer pollution-sensitive species than he did in the downstream

location, and predictably, the upstream location had more pollution-tolerant species

than the downstream location. Mr. Mendel testified that if the Tussing Plant were

adversely impacting the Blacklick Creek downstream, he would have observed the

opposite outcome, an increase in the pollution sensitive taxa downstream of the

WWTW's outfall. Appellant's Ex. 0; Testimony Mendel.

{140} Fairfield County also argued that, when evaluating the upstream fish and

macroinvertebrate data, Ohio EPA neglected to account for a concept called "within

site" variability. "Within site" variability is a phenomenon documented in benthic

communities in watershed studies conducted by Ohio EPA employee, Jeff DeShon.

Mr. DeShon leads Ohio EPA's fish and macroinvertebrates biosurvey group, in which

Mike Bolton is also employed. At the hearing, Fairfield County submitted an Ohio EPA

field sampling manual, which included a field study conducted in 1987, titled "Biological

Criteria for the Protection of Aquatic Life: Volume lll: Biological Field Sampling and

Laboratory Methods for Assessing Fish and Macroinvertebrate Communities." In this

volume of the study,.Mr. DeShon obtained ICI scores from 19 juxtaposed Hester-Dendy

samplers in an anthropogenically unimpacted area of Darby Creek With similar natural

conditions to assess whether there was any natural variability between the samples
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themselves. Mr. DeShon reported an ICI score range of 28 to 44, revealing a 16-point

difference between the high and low ICI scores and a 10-point difference between the

median and high ICI score. Testimony.Krejsa, Mendel.

{141} Mr. Krejsa, Fairfield iCounty's expert, believes because a stream is a

dynamic biological system, the wide range of the ICI scores represents the natural

variability that is present in valid, but wide ranging, !CI data scores. Mr. Mendel also

reviewed Ohio EPA's Darby Creek 1CI scores and compared the score range to the ICI

results compiled by Ohio EPA in Blacklick Creek upstream of the Plant. Looking at the

scope of natural variability, Mr. Mendel believed that the ICI. score of 48 upstream of

the Tussing plant was a number consistent with a®within site" median ICI score of

39.256. The difference between the high ICl score and the median ICI score In Darby

Creek was 14 points, while in Blacklick Creek the difference was only 10 points. To Mr.

Mendel, the ICI score of 48, though an anomaly when considered with the other data

points in the stream, was within the site's natural variability. Thus, the 10 point drop

observed downstream from the Tussing Plant was not remarkabie or uniquely definitive

of the Blacklick Creek's condition - and certainly not so given that the downstream site

was also considered in attainment as defined by Ohio EPA. Appellant's Ex. Q;

Testimony^Krejsa, Mendel.

{142} Additionally, Mr. Mendel testified about an inherent error that can occur if

a pilot study is not conducted prior to subsampling, the technique used by Ohio EPA to

calculate ICI scores. Mr. Mendel asserted that subsampling; by its nature, introduces

6 The median ICI score for atl data points immediately downstream and those upstream and in
attainment In Biacklick Creek is 39.25 Testimony Krejsa.
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errors; therefore, the samples must be randomized and a pilot study must be first

conducted to assess how well the subsampling represents the total sample. He further

argued that because Ohio EPA did not randomize the samples or conduct a pilot study,

Ohio EPA's ICI data from its upstream and downstream points are insufficient to draw a

reliable conclusion regarding the differences between the two macroinvertebrate

populations. Testimony Markowitz, Mendei.

{143} Mr. Mendel's final point regarding the ICI data collected by Ohio EPA

addressed biological consistency. He queried whether the data "makes sense" when

viewed in light of the other data collected in and known about the stream. Mr. Mendel

asked the Commission to consider Ohio EPA's own fish data, the IBI and Mlwb scores,

along with Ohio EPA's classification of the stream as In attainment. Both the IBI and

Mlwb numbers Improved downstream of the Tussing Plant, which is highly significant

because as all the testifying experts agreed, fish communities are more sensitive to

phosphorus conditions than are macroinvertebrate communities. Testimony Mendel.

{144} Further, Robert Miitner, one of the authors of a report titled, "Associations

Between Nutrients, Habitat, and the Aquatic Biota in Ohio Rivers and Streams,"

commonly referred to as the Associations Report, demonstrated the presence of a

strong direct correlation between habitat and biocriteria and correspondingly, a lesser

direct correlation between nutrients (predominately phosphorus) and biocriteria. In the

Blacklick Creek at the upstream sampling location the Qualitative Habitat Evaluation

Index7 ("QHEI") Is 76.5, while downstream the QHEI is 70.0. Mr. Mendel believes the

' The Quaiitative Habitat Evaluation Index is an index based on the following six metrics: 1)
substrate; 2) instream cover; 3) channel morphology; 4) riparian and bank condition; 5) pool and riffle
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drop In the QHEI score is a more plausible explanation for the differentiation between

the upstream ICI scores and the 10-point lower downstream ICI score. Joint Ex. 21;

Testimony Mendel.

145}- And finally, in his expert capacity, Mr. Mendel concluded that to a

reasonable degree of scientific certainty he believes Ohio EPA lacked sufficient data to

support imposing a phosphorus.limit of 0.5 mg/l. Testimony Mendel.

{1146} Based on the evidence presented at hearing, the Commission constructed

the following chart to better understand the health of the fish communities in Blacklick

Creek:

---------
River Mile €BIfMtwb ira 1gg6 9BtfMtwb tn 2oo0

---=-------------- --

RM 13.7 - -----------_-., _----- ---------------
RM 11.3

----------- -°----- - °------
Plant

--- --°---°-___-----°------
RM 111.0 3915.6 4415.6

{147} Fairfield County. did not conduct in-stream data collection and analysis for

the fish community, as it did for the macroinvertebrate population. Instead, Fairfield

County assembled the information previously collected by Ohio EPA and asked an

expert to review and interpret the data.

quality; and 6) gradients. These metrics have been shown to correlate with stream fish communities.
"Highest scores are 'assigned to the habitat parameters that have been shown to be correlated with
streams that have high biological diversity and bi®logical Integrity, with progressively lower scores
assigned to less desirabie habitat features. www4a.dio. QHEIW.pdF
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{148} Of the three biocriteria utilized by Ohio EPA to assess stream conditions,

ICI, IBI, and Mlwb, the fish-related indices, IBI and Mlwb, are more sensitive to the

impacts of phosphorus, meaning excess phosphorus would present itself sooner in the

fish-related data and have a greater impact on the fish community than on the

macroinvertebrates population. Or, as Mr. Krejsa opined, fish are more adversely

affected by excess phosphorus than are macroinvertebrate organisms. Appellant Exs.

R, S; Joint Ex. 21; Testimony Krejsa, Mendel.

{149} After reviewing the data compiled by Ohio EPA, Mr. Krejsa concluded to a

reasonable degree of scientific certainty that phosphorus discharged from the Tussing

Plant was not having an adverse impact on the fish community downstream of the

WWTW's discharge point. Ohio EPA presented no data to contradict this assertion.

Testimony Krejsa,

Big Walnut Creek TMDL History/Phosphorus

{150} The presence of a TMDL in the underlying matter is relevant to the

ultimate question of whether the Director acted lawfully and reasonably by including in

Fairfield County's NPDES permit a Phosphorus limit of 0.5 mgll. As such, the

Commission finds it helpful to review the background and development of Big Walnut

Creek's TMDL.

{151} Ohio EPA performed a study of the Big Walnut Creek Watershed and

developed a TMDL and implementation strategy titled Total Maximum Daily Loads for

the Big Walnut Creek Watershed ("TMDL Report") dated August 19, 2005. The TMDL

Report identified areas of nonattainment of water quality standards in the Big Walnut
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Creek Watershed, which were mostly attributed to nutrient enrichment or excess

phosphorus. Further, the TMDL Report stated that, within Big Walnut Creek, a total

phosphorus concentration reduction of "62®/® is 'necessary to achieve phosphorus

targets for that water body. Ohio EPA submitted the TMDL Report to the governor,

who then certified the report and forwarded it to U.S. EPA. On September 26, 2005,

U.S. EPA notified the Director, via letter and enclosed "decision document," that it had

approved the TMDL Report for the Big Walnut Creek Watershed. Appellant Ex. M, N.

Joint Ex. 13.

{152} To address nutrient enrichment in the Big Walnut Creek Watershed, Ohio

EPA's TMDL included specific numeric limits for phosphorus for.numerous discharge

locations, including the Tussing Plant. Based on the data gathered and the

calculations set out in Table 5.2F of the Big Walnut Creek TMDL, Ohio EPA assigned

to Fairfield County a total phosphorus limit of 0.5 mg/l for the Tussing Road WWTW;

Appellant Ex. M, N; Joint Ex. 13.

{153} Ohio EPA maintains that the limits set out in the TMDL are limits that are

legally required to appear in an applicable NPDES permit. And, because Fairfield

County- failed to object to the TMDL report, Ohio EPA believes Fairfield County is now

precluded from challenging the phosphorus limit established in the TMDL and :

sub'sequently incorporated into the NPDES permit.

{154} As noted above, the TMDL program focuses on identifying and restoring

polluted rivers, streams, lakes, and other surface water bodies. The TMDL for the Big

Walnut Creek Watershed listed certain areas of Blacklick Creek as in nonattainment
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and certain areas as in attainment. None of the sections identified as being in

nonattainment, however, were near the Tussing Plant; most nonattainment locations

were sited in the headwaters of Blacklick Creek, approximately ten miles upstream of

Fairfield County's WWTW. Noting that the area of greatest impairment was upstream

and due mostly to residential sewage treatment failures, Mr. Markowitz argued that

imposing a phosphorus limit of 0.5 mg/I would not correct problems occurring in the

headwaters of Blacklick Creek. Joint Ex. 8; Testimony Markowitz.

{155} In- response to Ohio EPA's assertion that it is required by law to impose

0.5 mg/I Phosphorus limit in the NPDES permit, Fairfield County argues that U.S.

EPA's decision document accompanying its approval of the Big Walnut Creek TMDL

Report provides the Director with flexibility in imposing limits by stating that:

5. Wasteload Allocations (WLAs)

EPA regulations require that a TMDL include WLAs, which identify the
portion of the loading capacity allocated to individual existing and future
point sources (40 C.F.R. §130.2(h), 40 C.F. R. §130.2(j)), ***

The individual WLAs may take the form of uniform percentage reductions
or individual mass based limitations for dischargers where it can be shown
that this solution meets WQSs and does not result in localized
impairments. These individual WLAs may be adjusted during- the NPDES
permitting process. If the WLAs are adjusted, the individual effluent limits
for each permit issued to a-discharger on the impaired water must be
consistent with the assumptions and requirements of the adjusted WLAs
in the TMDL. If the WLAs are not adjusted, effluent limits contained in the
permit must be consistent with the Individual WLAs specified in the TMDL.
If a draft permit provides for a higher load for a discharger than the
corresponding Individual WLA in the TMDL, the State/Tribe must
demonstrate that the total WLA in the TMDL will be achieved through
reductions in the remaining individual WLAs and that localized
impairments will not result. All permittees should be notified of any
deviations from the initial individual WLAs contained in the TMDL. EPA
does not require the establishment of a new TMDL to reflect these revised
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allocatioris as long as the total WLA; as expressed in the TMDL, remains
the same ®r decreases, and there is no reallocation between the total
WLA and the total LA:a ***(Emphasis added.) Appellant Ex. N

Total Dissolved Solids

27

(156) The second main issue in the instant matter involves the limits Ohio EPA

placed on TDS 'in Fairfield County's NPDES permit. Total Dissolved Solids is the

generic name for substances that -dissolve in water. If the concentrations of certain

TDS substances are too high, TDS carr harm or kill aquatic life. Both the draft and final

NPDES permi#s set TDS limits at 1646 mg/i on a morithly average and an average

loading limit of 18,692 kg/day to be effective on August 1, 2009, approximately 36

months after issuance of the permit. Joint Ex. 4, 8.

{157} In 2000, Ohio EPA conducted two sampling events in the Tussing Plant

mixing zone 9 to determine if.the effluent was toxic to aquatic life. Ohio EPA found that

it was not. Testimony Bolton.

{¶58} At hearing, Mr. Owen testified that when selecting effluent limits for an

NPDES permit, the Director first determines which applies - a federally-established

treatment-technology - based iimit or a state-imposed water quality effluent limit, a

WQBEL10. If U.S. EPA has established a treatment-technology based limit for a

8 The term load allocation ("LA") relates to the loading capacity attributed to existing and future
non-point sources and to the natural background data of the water body. Appeliant's Ex. N.

a"'Mixing zone' means an area of a water body contiguous to a treated or untreated wastewater
discharge. The discharge Is in transit and progressively diluted from the source concentration to the
receiving system concentration. The mixing zone Is a place where wastewater and receiving water mix,
not a place where wastes are treated.". Ohio Adm.Code 3745-1-02(B)(58)

1® "`Water quality based effluent limitation' or WQBEL' means an effluent limitation determined
on the basis of water quality standards (contained in Chapter 3745-1 of the Administrative Code) or waste
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particular pollutant, that limit is the minimum level the Director must incorporate into the

permit. Absent a U.S. EPA treatment-technology based limit for a particular pollutant,

the Director must establish a WQBEL for that pollutant. In reaching a WQBEL

determination, the Director first assesses the "reasonable potential for that pollutant to

cause or contribute to an excursion of any applicable water quality standard" set forth in

Ohio Adm.Code 3745-1. Reasonable potential is determined by comparing the

preliminary effluent limit ("PEL"), or waste load allocation, to the projected effluent

quality ("PEQ"). Ohio EPA relied on Fairfield County's monitoring data to calculate the

PEQ. In simplest form, Ohio EPA calculates "reasonable potential" by comparing the

average PEL to the average PEQ and the maximum PEL to the maximum PEQ. Then,

based on the outcome of the PEQ-PEQ comparisons, the pollutant is placed in one of

five groups." Ohio Adm.Code 3745-2-06, 3745-33-01; Joint Ex. 8; Testimony Owen.

(159) Mr. Owen explained that TDS is classified as a Group Five Pollutant and

detailed the calculations Ohio EPA employed -to assess TDS at the Facility.

Additionally, Mr. Owen.noted the survey data compiled for TDS indicted that TDS

would exceed the statewide water quality standard of 1500 mgll. Joint Ex. 8;

Testimony Owen.

load aUocation procedures (contained In Chapter 3745-2 of the Administrative Code)." Ohio Adm.Code
3745-33-01(W).

" Each of the five groups is assigned a water-quality based permit condition recommendation.
Pollutants assigned to Group Five represent the highest likelihood of excursions, or violations, of the
water quality standards and require the inclusion of a WQBEL In an NPEDES permit. Monitoring
requirements may be imposed for pollutants assigned to Groups One through Four, as these groups
represent the lowest likelihood of excursions and therefore, do not require the imposition of permit limits
as do the pollutants assigned to Group Five. Ohio Adm,Code 3745-2-06; Testlmony Owen.
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{1160} Ohio EPA arrived at TDS limits by using a loading test, set out in Ohio

Adm.Code 3745-2-06-(b)(1)(b) (sic), that determines how much of a pollutant can be

discharged without exceeding water quality criteria. Specifically, Mr. Owen calculated

the effluent load by. multiplying the design flow of the Plant by the permissible

concentration and the background concentration of the stream to determine the amount

of TDS that can be discharged into the stream. Mr.- Owen made no assessment of the

biological data when assigning the TDS limit. Joint Ex. 8; Testimony Owen.

{161} Fairfield County's expert, Mr. Mendel, reviewed Ohio EPA sampling data

and assessed. the biological impact of TDS discharges into the stream; he did not,

however; attempt to repiicate the computer-generated, calculated TDS limits

established by Mr. Owen. Testimony Mendel.

{162} Fairfield County believes the inclusion of the selected TDS limit in the

NPDES.permit was unlawfui, and further, the Director lacked a valid factual foundation

for its inclusion in the Permit. Fairfield County asserts that TDS discharged from the

Plant is not toxic to aquatic life as evidenced by Ohio EPA's ®wn data. Ohio EPA

conducted two TDS sampling events in the Tussing Plant mixing zones as part of the

2000 Big Walnut Creek assessment. Ohio EPA concluded that the effluent was not.

toxic, a conclusion supported by the lBI, Mlwb, and ICI scores. near the site. Mr.

Mendel reviewed the Whole Effluent Toxicity12 ("WET") tests performed by Ohio EPA

on.the Plant's effluent and noted that the WET tests revealed that the effluent was "not

toxic to aquatic organisms.° He further stated that if the effluent were toxic, the toxicity

12 Whole Effluent Toxicity tests evaluate the toxicity of undiluted effluent on aquatic organisms.
Testimony Markowitz.
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would have presented itself in lower IBI, Mlwb and ICI scores. Indeed, finding no

toxicity threat in the mixing zone, Ohio EPA no longer requires Fairfield County to

perform WET tests on the Plant's effluent. Joint Ex. 4; Testimony Bolton, Markowitz,

Mendel.

{163} Mr. Frank, who was responsible for the design of the Plant's 2005

expansion, concluded that Fairrieid County lacked any technically feasible options to

treat or remove TDS. He first considered the most common method of treating TDS,

reverse osmosis membrane, which filters the wastewater at the molecular level to

remove the salt ions. Mr. Frank stated that if Fairfield County utilized this method

several hundred gallons of TDS-heavy wastewater would need to be hauled from the

facility daily. Mr. Frank also reviewed the no-discharge alternative, which requires

storing then land-applying the treated wastewater. He calculated that approximately

130 acres of land would be necessary to construct an adequate number of storage

ponds to house about 90 or 120 days worth of wastewater, which he concluded would

be adequate storage to ensure that land application could occur in an appropriate

manner. And finally, Mr. Frank evaiuated Ohio EPA's suggestion that Fairfield County

could dilute the wastewater with water from the wells the County uses to supply its

water treatment plant. Mr. Frank discarded this solution because the groundwater itself

contains TDS, and the aquifer from which the wells draw is already depressed due to

current operational standards and more stress on the aquifer would not be an advisable

solution for Fairfield County. Testimony Frank.
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{164} Mr. Frank testified that although he was aware that in arld states such as

Arizona TDS Is being removed from water so that the water can be reused, he knew of

none in Ohio. Notably, Mr. Owen, Ohio EPA's NPDES permit drafter, was unaware of

whether any publicly owned treatment plants in Ohio were treating TDS. Testimony

Frank, Owen.

{1165} The. Director asserts that he is not required to consider the economic

reasonableness or the technical feasibility of phosphorus or TDS removal. Relying on

Ohio Revised Code (R.C.) 6111.03(J)(3), the Director asserts that he is only required to

consider economic reasonableness or technical feasibility "to the extent consistent

with" the CWA and that any economic reasonabieriess or technical feasibility analysis

that might have been considered could not override the Director's obligation to impose

water quality criteria promulgated in the CWA. Testimony Owen.

CONCLUSIONS OF LAW

{1166} Revised Code 3745.05 sets forth the staridard ERAC must employ when

reviewing a final aation.of the Director. The statute provides, in relevant part, that ®[i]f,

upon completion of the hearing, the commission finds that the action.appeaied frorri

was iawFul. and reasonable, it shall make a written order affirming the action, or if the

commission finds that the action was unreasonable or unlawful, it shall make a written

order vacating or modifying the action appealed from." R.C. 3745.05.

{¶67} The term- "unlawful" means "that which is not in accordance with law," and

the term "unreasonable" means "that which is not in accordance with reason, or that

87



No. 235929 32

which has no factual foundation." Citizens Committee to Preserve Lake Logan v.

Williams (1977), 56 Ohio App.2d 61, 70. This standard does not permit ERAC to

substitute its judgment for that of the Director as to factual issues. CECOS Internatl.,

Inc. v. Shank (1992), 79 Ohio App.3d 1, 6. "it is only where [ERAC] can properly find

from the^ evidence that there is no valid factual foundation for the Director's action that

such action can be found to be unreasonable. Accordingly, the ultimate factual issue to

be determined by [ERAC] upon the de novo hearing is whether there is a valid factual

foundation for the DirectDr's action and not whether the Director's action is the best or

most appropriate action, nor whether the board would have taken the same action." Id.

{1168}. In cases "[w]here quafified, credible expert witnesses disagree on a matter

within their expertise, the Commission defers to the decision of the Director." Tube City

Olympic of Ohio v. Jones (Mar. 5, 2003), Case No. 994681, 203 WL 1154125 *6. See

also, Copperweld Steel Co. v. Shank (Oct 24, 1989, Case No. EBR 781787, 1989 WL

137282, *8 (where "the question of what levels of treatment or design are necessary to

protect public health or ground water are the subject of legitimate debate or dispute

between-quafified experts, the Board wifi defer to the action of the Director where that

action is otherwise reasonable and lawful").

{¶69} The Commission Is required to grant "due deference to the Director`s

'reasonable interpretation of the legislative scheme governing his Agency.'" Sandusky

Dock Corp. v. Jones (2005), 106 Ohio St.3d, 274, citing Northwester Ohio Bldg. &

Constr. Trades Council v. Conrad (2001), 92 Ohio St.3d 282; State ex rel. Celebrezze

v. National Lime & Stone Co. (1994), 68 Ohio St.3d 377; North Sanitary Landfill, Inc. v.
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hfichols (1984), 14 Ohio App. 3d. The deference is not, however, without limits. (See

e.g., B.P. Exploration and 'oil, Inc., et al v. Jones, Ruling on Motion for Summary

Adjudication and Final Order, issued March 21, 2001, in which the Commission noted

that such deference must be granted to the Director's interpretation and application of

his statutes and rules, "particularly if the Director's interpretation is not at variance. with

the explicit language of the regulations.") .

0) Ohio Revised Code 6111.03(J)(1) authorizes the Director to issue permits

for the discharge of wastes. into "waters of the state, and for the installation or

modification of disposal systems or any parts thereof in compiiance- with all

requirements of the Federal Water Poliution Control Act The Director shall deny

a permit or renewal if, among other things, the "director determines that .the- proposed

discharge or source would conflict with an areawide waste treatment management plan

adopted in accordance with section 208 of the Federal Water Pollution Control Act; * *

" R.C. 6111.03(J)(2)(b).

{171} Ohio Revised, Code 6111.03(J)(3) states the following:

To achieve and maintain applicable standards of quality for the waters of
the state adopted pursuant'to section 6111.041 of the Revised Code, the
director shall impose, where necessary and appropriate; as conditions of
each permit, water quality reiated effluent limitations in accordance with
sections 301, 302, 306, 307, and 405 of the Federal Water Pollution
Control Act and, to the extent consistent with that act, shall give

consideration to, and base the determination on, evidence relating to the
technical feasibility and economic reasonableness of removing the

polluting properties from those wastes and to evidence relating to
conditions calculated 'to result from that action and their relation to benefits
to the people of the state and to accomplishment of the purposes of this
chapter. (Emphasis added.)
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{1172} Similarly, state regulations governing the Issuance of NPDES permits

require the Director to deny an application for a permit or renewal thereof if the Director

"determines that the proposed discharge or source would conflict with an areawide

waste treatment management plan adopted in accordance with sectibn 208 of the act; *

**." Ohio Adm.Code 3745-33-04(AX2)(b). Further, the criteria for decision by the

Director require that the permit not "result in a violation of any applicable laws." Ohio

Adm.Code 3745-42-04(A)(2).

{173} A required component of a 208 Plan, a TMDL for a particular pollutant is

defined as:

"the sum of the existing and/or projected point source, nonpoint source,
and background loads for the pollutant to a specified '* ** water body
segment. A TMDL sets and allocates the maximum amount of a pollutant-
that may be introduced into the water and still ensures attainment and
maintenance of water quality standards." 40 C.F.R. 130.6(c)(1); Ohio
Adm.Code 3745-2-02(A)(63).

{¶74} Simply stated, a TMDL plan establishes TMDLs for a particular water

body or watershed. Ohio Adm.Code 3745-12-2(A)(2). Section 303(d) of the CWA

does not specifically require an implementation plan for TMDLs, but does, however,

require that wasteload allocations be implemented through NPDES programs. More

specifically, a TMDL plan "shall be determined as the sum of all significant existing or

projected loads of a pollutant to the TMDL assessment area from point sources,

nonpoint sources, and background sources. The sum of the loads shall not be greater

than the loading capacity of the receiving water for the pollutant minus the sum of a

specified margin of safety and any capacity reserved for future growth." Ohio

Adrn.Code 3745-2-12(S).
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S) A TMDL plan need not bring the water body into attainment all at once.

A TMDL implementation plan 'may be based on attaining water quality
standards over a period of time, with specific controls on individual
sources being implemented in stages. Where implementing a TMDL
implementation plan will not Immediately attain water quality standards,
the TMDL implementation plan shall refiect- reasonable assurances that
water quality standards will be attained in a reasonable period of time.
Ohio EPA shall determine the reasonable period of time in which Water
quality standards will be. met considering, at a minimum, the following
factors:

(1) Receiving water characteristics;

(2) Persistence, behavior and ubiquity of pollutants of concern;

(3) Type of remediation activities necessary;

(4) Available regulatory and non-regulatory controls; and

(5) Other requirements for attainment of water quality standards.
Ohio Adm.Code 3745-2-1.2(E):

35

{176} As noted in oUr Findings of Fact, U.S. EPA's decision document

accompanying its approval of Ohio EPA's Big Walnut Creek TMDL. provides the

Director with authority to adjust individual WLAs, and states the following:

**^

The individual WLAs may take the form of 'uniform percentage reductions
or individual mass based limitations for dischargers where it can be shown
that this solution meets WQSs and d oes not result in localized
impairments. These individual WLAs may be adjusted during the NPDES

permitting process. If the WLAs are adjusted, the individual effluent limits

for each permit issued to a discharger on the impaired water must be
consistent with the assumptions and requirements of the adjusted WLAs

in the TMDL. If the.WLAs are not adjusted, the effluent limits contained in
the permit must be consistent with the Individual WLAs specified in the
TMDL. If a draft permit provides for a higher load for a discharger than the
corresponding individual WLA in the TMDL, the State/Tribe must
demonstrate that the total WLA in the TMDL will be achieved through
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reductions in the remaining Individual WLAs and that localized
impairments will not result. All permitees should be notified of any
deviations from the initial Individual WLAs contained in the TMDL. EPA
does not require the establishment of a new TMDL to reflect these revised
allocations as long as the total WLA, as express in the TMDL, remains the
same or there is no reallocation between the total WLA and the total LA.

* * * (Emphasis added.)

36

{177} In dissecting the above text, it is clear that individual WLAs may be

adjusted during the NPDES permitting process in accordance with U.S. EPA's

prescribed standards for adjustments. The guidelines and requirements for

adjustments are as follows: 1) any individual adjustments must be "consistent with the

assumptions and requirements of the adjusted WLAs in the TMDL"; 2) "[ijf a draft

permit allows for a higher discharge load than corresponding individual WLA in the

TMDL, Ohio EPA must demonstrate that the total WLA in the TMDL will be met through

adjustments in other individual WLAs and localized impairments will not occur as a

result of the adjustment' 3) if an adjustmerit to an individual WLA is made, Ohio EPA

must notify all permitees of the changes; and 4) if allocations are revised, Ohio EPA is

not required tci establish a new TMDL, as long as the total WLA remains the same or

reallocation between LAs and WLAs does not occur. (Emphasis added.)

{178} Based on a plain reading of U.S. EPA's decision document, U.S. EPA

granted to Ohio EPA the authority to make adjustments to the WLA in the NPDES

permitting process. Altering individual WLAs is not a mandate, but an option available

to Ohio EPA allowing it to modify individual WLAs for point sources, providing that other

established requirements are satisfed. United States EPA is clear, however, that
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should the Director decide to an alter individual WLAs, the total WLA must remain the

same and no reallocation between WLAs and LAs may occur.

{179} Fairfield County's appeal of the phosphorus limit imposed in its NPDES

permit centers around two basic claims. First, Fairrield -County -asserts the Director

lacked a valid factual foundation for selecting a 0.5 mg/I phosphorus limit for the

Tussing Plant, and the Director unreasonably and unlawfully failed to consider the

technical feasibility and economic reasonableness of the phosphorus limits. And

second, it was unlawful and unreasonabie-for the Director to impose the phosphorus

limit as It appeared in the TMDL for Big Walnut Creek without allowing Fairfield County

an opportunity to appeal that specific discharge limit.

{1180} In summary, Faiitield County's fundamental question regarding the

phosphorus limit is simple: Noting that the portion of the stream impacted by the

Tussing Plant Is deemed in attainment, how can the imposition of phosphorus

restrictions on the County result in a reduced phosphorus impact in the water body

upstream from the Tussing Plant or further downstream from the Plant away from the

Plant's potential influence? The Commission is unable to answer this question

squarely, but must rest its decision on an analysis of the laws relating to TMDLs and

implementation of those limits in.a NPDES permit.

{181} As to whether the Director lacked a valid factual foundation for selecting

the phosphorus limit, Fairfield County argues that regardless of what limits are

contained in the TMDL neither the iri=stream data gathered by Ohio EPA nor the more

recent data gathered by Fairfield County supports the imposition of a 0.5 mg/I
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phosphorus limit. Thus, the limit is unreasonable because the Director lacked a valid

factual foundation for imposing the phosphorus limit. The data collected by both

entities revealed that the applicable stream conditions below the discharge point were

deemed in attainment, while the nonattainment portions of the stream were either

several river miles upstream from the Tussing Plant or sufficiently downstream so that

intervening factors greatly affected the condition of the stream.

{182} Fairfield County also argues that the Director's action of imposing a 0.5

mg/I phosphorus limit was unlawful or unreasonable because he failed to give

consideration to the technical feasibility or economic reasonableness of the phosphorus

limit. Fairfield County estimated the cost of meeting the phosphorus limit would be

greater than five-million dollars. Ohio EPA employee, Mr. Owen, testified iie could not

recall if he gave consideration to the technical feasibility or economic reasonableness

of whether Fairfield County could meet the 0.5 mg/l phosphorus limit appearing in the

NPDES permit. Similarly, Mr. Fancher did not conduct an analysis of whether the

phosphorus limit could be met or what those costs might include. Testimony Fancher,

Owen.

{183} A final concern articulated by Fairfield County was its Inability to appeal

the 0.5 mg/I phosphorus limit contained in the TMDL prior to that limit appearing in their

NPDES permit. Ohio EPA argued that Fairfield County could have either commented

on the 208 Plan or appealed U.S. EPA's approval of the Big Walnut Creek TMDL, The

Commission notes that neither the documents inviting comment to the 208 Plan nor

U.S. EPA's approval and accompanying decision document contains explicit language
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authorizing any specific appeal rights. To the Commission, it appears that the first

clear opportunity for Fairfield County to appeal the Director's action imposirig 0.5 mg/i

phosphorus limit was when that limit appeared- in the instant,NPDES permit.

{184} in the instant matter, the Director's issuance an NPDES permit containing

the 0.5 mg/i phosphorous limit articulated in the Big Walnut Greek TMDL fits squarely

within the designs of the TMDL and NPDES process as set out in the CWA and

applicabie state statutes and regulations. Further, the Director's action appears not to

be -"at variance with the explicit language" of the applicable regulations regarding

TMDLs and NPDES permits. As evidenced- by. the testimony surrounding Mr.

Fancher's memorandum, which was written and reviewed prior.to the Director's

issuance of the Permit, the Director considered the overall. impact that phosphorus

discharge from the Tussing Plant was having on the water body. It was at this point

that the Director could have exercised the option to adjust the WLA as detailed in U.S

EPA's decision document. - Based on his own review of Fairfield County's impacts on

the phosphorus levels in the stream and the totality of the Big Walnut Creek TMDL, the

Director left in tact the phosphorus limit approved by U.S. EPA and arkicuiated in the

TMDL Thus, the Commission believes the Director possessed a valid factual

foundation when he selected for.Fairfieid County'sNPDES permit a phosphorus limit of

0.5 mg/l.

{1185} Regarding the'Director's aiteged.failure to consider the technicai. feasibiiity

and economic reasonableness of complying with the phosphorus limit, the Director

counters that in addition to his duty to comply with the U.S. EPA-approved limits set out
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in the TMDL, he is required to impose conditions in NPDES permits that are necessary

and appropriate to achieve and maintain the state's water quality standards and that he

need only consider technical and economic matters to "the extent consistent with" the

Federal Water Pollution Control Act ("FWPCA°).

{186} The Commission disagrees. with the Director's interpretation of R.C.

6111.03(J)(3) and -believes that a plain reading of the statute make the Director's duties

clear. As previously cited, Ohio Revised Code 6111.03(J)(3), in pertinent part, states

the following:

To achieve and maintain applicable standards of quality for the waters of
the state ***, the director shall impose, where necessary and appropriate,
*** water quality related effluent limitations *** and, to the' extent
consistent with that act, shall give consideration to, and base the
determination on, evidence relating to the technical feasibility and
economic reasonableness of removing the pollirting propertles from those
wastes and to evidence relating to conditions calculated to result.from that
action and their relation to benefits to the people of the state and to
accomplishment of the purposes of this chapter. (Emphasis'added.) .

{1187} The relevant phrases of R.C. 6111.03(J)(3) begin, "* * * the Director shall

impose ***" limits" and "* * * to the extent consistent with" the FWPCA, he "shall give

consideration to, and base the determination on, evidence relating to the techn'ical

feasibility and economic reasonableness of removing the polluting properties from

those wastes and to evidence relating to conditions calculated to result from that action

and their relation to the benefits of the.people of the state and to accomplishment of the

purposes of this chapter."

{188} The facts support that the Director did not give consideration to or base

his decision on information regarding- the technical feasibility and economic
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reasonableness of removing phosphorus nor did he "give consideration to, and base

his decision on, '` ** evidence relating to conditions calculated to result from that action

and their relation to the benefits to the people of the state and to accompiishment.of the

purposes of this chapter."

{¶89} Therefore, the Commission must conclude that the -Director's. action of

imposing a phosphorus limit without satisfying the mandates of R.C. 6111.03(J)(3) was

unlawful. After considering these factors, the Director may indeed determine the 0.5

mg/I phosphorus limit as identified

requirements of R.C. 6111.03(J)(3),.

in. Big Walnut Creek' TMDL satisfies the

but a technical feasibility and economic

reasonableness analysis must be conducted for Fairfield County's NPDES permit to be

lawful.

{190} Regarding TDS, Fairfield County asserts that the Director lacked a valid

factual foundation to impose in Fairfield County's NPDES permit a TDS design flow

limit of 1646 mg/i and a'monthly average loading limitation of 18,692 kg per day. In

support, Fairfield County highlighted the results of the WET testing, the numerous

years of compliant downstream biocritera measurements, the absence of toxicity in the

mixing zone, the expert testimony of Ms: Mendel and Dr. Markowitz, and the lack of

contrary testimony from Ohio EPA. Fairfield County also cites Ohio Adm.Code 3745-1=

07(A)(6)(a) arguing that the Director failed to consider the foliowing:

(a) Demonstrated attainment of the applicable biological criteria in a water
body will take . precedence over the application of selected chemical-
specific aquatic life or whole-effluent criteria associated with these uses
when the director, upon considering appropriately detailed chemical,
physical and biologicai data, finds that one or more chemical-specific or
whole-effluent criteria are inappropriate. * * *
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{191} Citing to its duty to achieve and maintain the state's water quality

standa.rds under R.C. Chapter 6111, Ohio EPA countered that because the compiled

stream survey data indicated that TDS would exceed the statewide water quality

standard of 1500 mg/I, regardless of what other stream assessmernts revealed, the

Director was required to assign a TDS limit to Fairfield County.

{192} In response. to Fairfield County's reference to Ohio Adm.Code 3745-1-

07(A)(6)(a), the Director urged the Commission to consider the entirety of the

regulation. In pertinent part, Ohio Adm.Code 3745-1-07 states the following:

(A) Water quality standards contain two distinct elements: designated
uses; and numerical or narrative criteria designed to protect and measure
attainment of the uses.

*,^*

(6) Biological criteria presented in table 7-15 of this ruie provide a
direct measure of attainment of the warmwater habitat, exceptional
warmwater habitat and modified warmwater habitat aquatic life
uses. Biological criteria and the exceptions to cheniical-specific or
vvhole-effluent criteria allowed by this paragraph do not apply to any
other use designations.

(a) Demonstrated attainment of the applicable biological
criteria in a water body will take precedence over the
application of selected chemical-specific aquatic life or
whole-effluent criteria associated with these uses when the
director, upon considering appropriately detailed chemical,
physical and biological data, finds that one or more
chemical-specific or whole-effluent criteria are inappropriate.
In such cases the options,which exist include:

(i) The director may develop, or a discharger may
provide for the director's approval, a justification for a
site-specific water quality criterion " according to
methods described in °'Water Quality Standards
Handbook, 1983, U.S. EPA Office of Water";
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(ii) The director may proceed with establishing water
quality based effluent.limits consistent with attainment
of the designated use.

43

{193} Fairfield County asserts that because the applicable biological criteria in

the water body were deemed in attainment, attainment status should-take precedent

over selection of a limit on TDS. While that may be true, our inquiry does not end here.

The Commission must consider the entirety of the applicable regulation, and- as such,

finds support for the Director's position in the balance of Ohio Adm.Code 3745-1-07.

4} More specifically, Ohio Adm.Code 3745-1-07, among other. things,

outlines the Director's options regarding what may occur when selecting a chemical-

specific or whole-effluent criteria if a water body is deemed in attainment of applicable

biological criteria. The applicable portion of the rule begins by stating that in water

bodies deemed in attainment, -biological criteria will take precedence over a chemical

specific or whole-effluent criteria "when the director, up®n considering appropriately

detailed chemical, physical and biological data," finds that chemical-specific or whole-

effluent criteria are inappropriate. (Emphasis ' added.) Ohio Adm.Code 3745-1-

07(A)(6)(a). The rule continues and offers two options on how to proceed - the

"director may' develop, or a discharger may provide for the director's approval,®

justification for site-specific criterion; or the director may establish effluent limits

consistent with attainment of the water's designated uses. id.

{195} Certainly in reviewing the data before him and selecting a TDS limit above

the statewide water quality criterion for TDS, the Director established a water quality

based effluent limit "consistent with attainment of the designated use." The limit for
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TDS is 1500 mg/I. Ohio Adm.Code 3745-1-07 Table 7-1. In selecting the TDS design

flow limit of 1646 mg/I and monthly average loading limitation of 18,692 kg per day, the

Director observed, that although Fairfield County's TDS discharge exceeded 1500 mg/l,

the portion of the stream affected by Fairfield County was considered in attainment for

the water's designated uses and data at the site routinely demonstrated that TDS

discharged from the Tussing Plant was not negatively affecting the water body.

(196} Based on the facts offered at hearing, Fairfield County did not "provide for

the Director's approval a justification for site-specific water quality criterion," and it is

unclear whether the Director's review of TDS impacts would rise to the level of a

"justification" as set out in the Ohio Adm.Code 3745-1-07.

{197} Fairfield County's also argues that the Director's action was unreasonable

and/or unlawful because he failed to consider the technical feasibility and economic

reasonableness of meeting the TDS limit established in the NPDES permit. Fairfield

County asserted that none of the treatment methods it evaluated were technically

feasible or economically reasonable ways to dispose of the excess TDS. Ohio EPA

does not claim to have evaluated the technical feasibility or economic reasonableness

of the TDS limit prior to issuing the permit and was unaware whether any publicly

owned treatment plants in Ohio were treating TDS; but, as with the phosphorus limit,

the Director asserts he was only required to consider technical feasibility, and economic

reasonableness so long as the limit imposed was'consistent with the FWPCA.

{198} Again, the facts are clear that the Director did not give consideration to or

base his decision on information regarding the technical feasibility and economic
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reasonableness of meeting the TDS limit nor did he "give consideration to, and base

his decision on, *** evidence relating to conditions calculated to result from that action

and their relation to the benefits to the people of the state and to accomplishment of the

purposes of this chapter."

(¶99) The Commission finds that the Director failed to satisfy the full requisites

of R.C. 6111.03(J)(3). Therefore, the Commission must conclude that the Director's

action of imposing a TDS limit without satisfying the mandates of'R.C. 6111.03(J)(3)

was unlawful.

FINAL ORDER

Based upon the foregoing, the -Comrinission finds Appellee Directar acted

unlawfully in issuing the NPDES permit to Fairfield County without full consideration of

the technical feasibility and economic reasonableness of the phosphorus and TDS limits

contained in the permit, as required by R.C. 6111.03(J)(3). Accordingly, the portions of

Fairfield County's NPDES permit relating to . phosphorus and -TDS limits are hereby

VACATED AND REMANDED to the Director for further action consistent with the

decision as issued herein.-

The Commission, in accordance with Ohio Adm.Code Section 3746-13-01;

informs the parties that:

Any party adversely affected by an order of the commission may appeal to
the Court of Appeals For Franklin County, or if the appeal arises from an
alleged violation of law or regulation, to the court of appeals of the district
in which the violation was alleged to have occurred: The party so
appealing shaii'fiie with the commission a notice of appeal designating the
order from which an appeal is being taken. A copy of such notice shall
also be filed by the appellant with the court, and a copy shall be sent by
certified mail to the director or other statutory agency. Such notices shall
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be filed and mailed within thirty days after the date upori which appellant
received notice from the commission of the issuance of the czrder. No
appeal bond shall be required to.rraake an appeal.efFectlve.

Entered into the Journal of the
Commission this I 612)^N
day of May, 2011.
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CER'i`IFIC^^ION

.I hereby certify that the foregoing Is a true and accurate copy of the DECtSION in

Board of Commissioners Fairfield Coi^rtty v. Josaph KonceiI ik9 Dire^^or of

Environmental Protection, Case No. ERAC 235929 enterod Into the Journa9 of'th-e

Commisslon this day of May, 2011.

Jfilie A. alane, Exeoutive Seoretary

Dated this day of
May, 2011, at Columbus,.Ohio.
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United States Code Annotated

Constitution of the United States

Annotated

Article VI. Debts Validated--Supreme Law of Land--Oath of Office (Refs & Annos)

U.S.CA. Const. Art. VI cl. 2

Clause 2. Supreme Law of Land

Currentness

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which

shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State

shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

Notes of Decisions (1939)

U.S.C.A. Const. Art. VI cl. 2, USCA CONST Art. VI cl. 2

Current through P.L. 113-74 (excluding P.L. 113-66, 113-67, and 113-73) approved 1-16-14

^;rtr^ o^ g9ac^;ment C^ 2014 Thomson Reuters.'^o claim to orib nal U.S. Government Works.
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0 Cares# E Sec. 16 Res€resa for art)ur;v; due process, ^^ ^ONST Art. I, § 16

Baldwin's Ohio Revised Code Annotated

Constitution of the State of Ohio (Refs & Annos)

Article I. Bill of Rights (Refs & Annos)

OH Const. Art. I, § i6

0 Const I Sec. 16 Redress for injury; due process

Currentness

All courts shall be open, and every person, for an injury done him in his land, goods, person, or reputation, shall have remedy

by due course of law, and shall have justice administered without denial or delay. Suits may be brought against the state, in
such courts and in such manner, as may be provided by law.

CREDIT(S)

(1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional convention, adopted eff. 9-1-1851)

Notes of Decisions (5180)

Const. Art. I, § 16, OH CONST Art. I, § 16

Current through 2013 File 59 of the 130th GA (2013-2014).

li;nd of Dcncumesri (C 2014 Thomson Reuters. No claim to original U.S. Goveinment Works.
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United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter I. Research and Related Programs (Refs & Annos)

33 U.S.C.A. § 1251

§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration and maintenance of chemical, physical and biological integrity ofNation's waters; national goals for achievement
of objective

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.
In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal fmancial assistance be provided to construct publicly owned waste treatment works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and implemented

to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to

eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented

in an expeditious manner so as to enable the goals of this chapter to be met through the control of both point and nonpoint
sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent,

reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of

land and water resources, and to consult with the Administrator in the exercise of his authority under this chapter. It is the

policy of Congress that the States manage the construction grant program under this chapter and implement the permit programs

.... .. . . . . „ ..... . . ....... ...
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^ 1251. CongressionaS ¢Ieclara#ion of goals and po€acy, 33 USCA § 1251

under sections 1342 and 1344 of this title. It is further the policy of the Congress to support and aid research relating to the

prevention, reduction, and elimination of pollution, and to provide Federal technical services and financial aid to State and

interstate agencies and municipalities in connection with the prevention, reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and international

organizations as he determines appropriate, shall take such action as may be necessary to insure that to the fullest extent possible

all foreign countries shall take meaningful action for the prevention, reduction, and elimination ofpollution in their waters and in

international waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement

of water quality to at least the same extent as the United States does under its laws.

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency (hereinafter

in this chapter called "Administrator") shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or

program established by the Administrator or any State under this chapter shall be provided for, encouraged, and assisted by the

Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regulations specifying
minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall encourage

the drastic minimization of paperwork and interagency decision procedures, and the best use of available manpower and funds,

so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be

superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in this chapter shall

be construed to supersede or abrogate rights to quantities of water which have been established by any State. Federal agencies

shall co-operate with State and local agencies to develop comprehensive solutions to prevent, reduce and eliminate pollution
in concert with programs for managing water resources.

CREDIT(S)

(June 30, 1948, c. 758, Title I, § 101, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 816; amended Dec. 27, 1977,

Pub.L. 95-217, §§ 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, Pub.L. 100-4, Title III, § 316(b), 101 Stat. 60.)

EXECUTIVE ORDERS

_ ,... ... ..
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§ 1259. Congressiona€ rleclarat6art of goa@s and policy, 33 USCA § 1251

EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to the delegation of Presidential functions, was superseded by
Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R, 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23, 1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation

of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President of the United

States, I hereby authorize and empower the Secretary of State, in coordination with the Council on Environmental Quality,

the Environmental Protection Agency, and other appropriate Federal agencies, to perform, without the approval, ratification,

or other action of the President, the functions vested in the President by Section 7 of the Federal Water Pollution Control Act

Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to international agreements relating to the enhancement
of the environment.

RICHARD NIXON.

Notes of Decisions (116)

33 U.S.C.A. § 1251, 33 USCA § 1251

Current through P.L. 113-57 (excluding P.L. 113-54 and 113-56) approved 12-9-13

En3 stf'Docuxueut Cci 2013 Thomson Reuters. No claim to original U.S. Govemment Works.
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United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1313

§ 1313. Water quality standards and implementation plans

Effective: October 10, 2000

Currentness

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters which was adopted

by any State and submitted to, and approved by, or is a waiting approval by, the Administrator pursuant to this Act as in effect

immediately prior to October 18, 1972, shall remain in effect unless the Administrator determined that such standard is not

consistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator

makes such a determination he shall, within three months after October 18, 1972, notify the State and specify the changes needed

to meet such requirements. If such changes are not adopted by the State within ninety days after the date of such notification,

the Administrator shall promulgate such changes in accordance with subsection (b) of this section.

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards applicable to

intrastate waters shall submit such standards to the Administrator within thirty days after October 18, 1972. Each such standard

shall remain in effect, in the same manner and to the same extent as any other water quality standard established under this

chapter unless the Administrator determines that such standard is inconsistent with the applicable requirements of this Act as

in effect immediately prior to October 18, 1972. If the Administrator makes such a determination he shall not later than the one

hundred and twentieth day after the date of submission of such standards, notify the State and specify the changes needed to meet

such requirements. If such changes are not adopted by the State within ninety days after such notification, the Administrator

shall promulgate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality standards applicable

to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, adopt and submit such standards
to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requirements of this Act as in

effect immediately prior to October 18, 1972, he shall approve such standards.

(C) If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as

in effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day after the date of submission of such

standards, notify the State and specify the changes to meet such requirements. If such changes are not adopted by the State

within ninety days after the date of notification, the Administrator shall promulgate such standards pursuant to subsection (b)
of this section.

; ............
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§ 1311 Water quality standards and imp€eavfentat€on plans, 33 ^^CA § 1313

(b) Proposed regulations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for a State
in accordance with the applicable requirements of this Act as in effect immediately prior to October 18, 1972, if--

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this section.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the Administrator
not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred

and ninety days after the date he publishes any such proposed standard, unless prior to such promulgation, such State has

adopted a water quality standard which the Administrator determines to be in accordance with subsection (a) of this section.

(c) Review; revised standards; publication

(1) The Governor of a State or the State water pollution control agency of such State shall from time to time (but at least once

each three year period beginning with October 18, 1972) hold public hearings for the purpose of reviewing applicable water

quality standards and, as appropriate, modifying and adopting standards. Results of such review shall be made available to
the Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to the

Administrator. Such revised or new water quality standard shall consist of the designated uses of the navigable waters involved

and the water quality criteria for such waters based upon such uses. Such standards shall be such as to protect the public health

or welfare, enhance the quality of water and serve the purposes of this chapter. Such standards shall be established taking

into consideration their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and

agricultural, industrial, and other purposes, and also taking into consideration their use and value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or adopts new

standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pursuant to section 1317(a)

(1) of this title for which criteria have been published under section 1314(a) of this title, the discharge or presence of which in

the affected waters could reasonably be expected to interfere with those designated uses adopted by the State, as necessary to

support such designated uses. Such criteria shall be specific numerical criteria for such toxic pollutants. Where such numerical

criteria are not available, whenever a State reviews water quality standards pursuant to paragraph (1), or revises or adopts new

standards pursuant to this paragraph, such State shall adopt criteria based on biological monitoring or assessment methods

consistent with information published pursuant to section 1314(a)(8) of this title. Nothing in this section shall be construed to

limit or delay the use of effluent limitations or other permit conditions based on or involving biological monitoring or assessment
methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determines that such

standard meets the requirements of this chapter, such standard shall thereafter be the water quality standard for the applicable

waters of that State. If the Administrator determines that any such revised or new standard is not consistent with the applicable

........., ,- • _ . t , _
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§ 9313. Water quniitlo standards and amlalemercatatiors ;pRans, 33 USCA § 1313

requirements of this chapter, he shall not later than the ninetieth day after the date of submission of such standard notify the

State and specify the changes to meet such requirements. If such changes are not adopted by the State within ninety days after

the date of notification, the Administrator shall promulgate such standard pursuant to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new water quality
standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection for such waters

is determined by the Administrator not to be consistent with the applicable requirements of this chapter, or

(B) in any case where the Administrator determines that a revised or new standard is necessary to meet the requirements
of this chapter.

The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after he publishes
such proposed standards, unless prior to such promulgation, such State has adopted a revised or new water quality standard
which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent limitations revision

(1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by section 1311(b)

(1)(A) and section 13 11 (b)(1)(B) of this title are not stringent enough to implement any water quality standard applicable to

such waters. The State shall establish a priority ranking for such waters, taking into account the severity of the pollution and
the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges under

section 1311 of this title are not stringent enough to assure protection and propagation of a balanced indigenous population
of shellfish, fish, and wildlife.

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance with the priority

ranking, the total maximum daily load, for those pollutants which the Administrator identifies under section 1314(a)(2) of this

title as suitable for such calculation. Such load shall be established at a level necessary to implement the applicable water

quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge conceming

the relationship between effluent limitations and water quality.

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum daily thermal

load required to assure protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife. Such

estimates shall take into account the normal water temperatures, flow rates, seasonal variations, existing sources of heat input,

and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include a calculation of the maximum

heat input that can be made into each such part and shall include a margin of safety which takes into account any lack of

knowledge concerning the development of thermal water quality criteria for such protection and propagation in the identified
`^aters or parts thereof.
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(2) Each State shall submit to the Administrator from time to time, with the first such submission not later than one hundred

and eighty days after the date of publication of the first identification of pollutants under section 1314(a)(2)(D) of this title,

for his approval the waters identified and the loads established under paragraphs (1)(A), (1)(B), (1)(C), and (1)(D) of this

subsection. The Administrator shall either approve or disapprove such identification and load not later than thirty days after

the date of submission. If the Administrator approves such identification and load, such State shall incorporate them into its

current plan under subsection (e) of this section. If the Administrator disapproves such identification and load, he shall not later

than thirty days after the date of such disapproval identify such waters in such State and establish such loads for such waters as

he determines necessary to implement the water quality standards applicable to such waters and upon such identification and

establishment the State shall incorporate them into its current plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each State shall identify all waters within its boundaries which it has

not identified under paragraph (l )(A) and (1)(B) of this subsection and estimate for such waters the total maximum daily load

with seasonal variations and margins of safety, for those pollutants which the Administrator identifies under section 1314(a)(2)

of this title as suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation

of a balanced indigenous population of fish, shellfish, and wildlife.

(4) Limitations on revision of certain effluent limitations

(A) Standard not attained

For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been attained, any

effluent limitation based on a total maximum daily load or other waste load allocation established under this section may

be revised only if (i) the cumulative effect of all such revised effluent limitations based on such total maximum daily load

or waste load allocation will assure the attainment of such water quality standard, or (ii) the designated use which is not

being attained is removed in accordance with regulations established under this section.

(B) Standard attained

For waters identified ander paragraph (1)(A) where the quality of such waters equals or exceeds levels necessary to protect

the designated use for such waters or otherwise required by applicable water quality standards, any effluent limitation

based on a total maximum daily load or other waste load allocation established under this section, or any water quality

standard established under this section, or any other permitting standard may be revised only if such revision is subject to

and consistent with the antidegradation policy established under this section.

(e) Continuing planning process

(1) Each State shall have a continuing planning process approved under paragraph (2) of this subsection which is consistent

with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval a proposed

continuing planning process which is consistent with this chapter. Not later than thirty days after the date of submission of such
a process the Administrator shall either approve or disapprove such process. The Administrator shall from time to time review

each State's approved planning process for the purpose of insuring that such planning process is at all times consistent with this

._,
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chapter. The Administrator shall not approve any State permit program under subchapter IV of this chapter for any State which
does not have an approved continuing planning process under this section.

(3) The Administrator shall approve any continuing planning process submitted to him under this section which will result in

plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311 (b)(1), section

1311(b)(2), section 1316, and section 1317 of this title, and at least as stringent as any requirements contained in any

applicable water quality standard in effect under authority of this section;

(B) the incorporation of all elements of any applicable area-wide waste management plans under section 1288 of this title,
and applicable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;

(D) procedures for revision;

(E) adequate authority for intergovernmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards, under subsection
(c) of this section;

(G) controls over the disposition of all residual waste from any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to meet the
applicable requirements of sections 1311 and 1312 of this title.

(f) Earlier compliance

Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by any State to

be implemented prior to the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor to preclude any State from

requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.

(g) Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

(h) Thermal water quality standards

For the purposes of this chapter the term "water.quality standards" includes thermal water quality standards.

..rv ._ ....... ...... . ..:. ,t , ..... . ........
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(i) Coastal recreation water quality criteria

(1) Adoption by States

(A) Initial criteria and standards

Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and submit to the

Administrator water quality criteria and standards for the coastal recreation waters of the State for those pathogens and

pathogen indicators for which the Administrator has published criteria under section 1314(a) of this title.

(B) New or revised criteria and standards

Not later than 36 months after the date of publication by the Administrator of new or revised water quality criteria under

section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and submit to the Administrator new

or revised water quality standards for the coastal recreation waters of the State for all pathogens and pathogen indicators

to which the new or revised water quality criteria are applicable.

(2) Failure of States to adopt

(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as protective

of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters published by the

Administrator, the Administrator shall promptly propose regulations for the State setting forth revised or new water quality

standards for pathogens and pathogen indicators described in paragraph (1)(A) for coastal recreation waters of the State.

(B) Exception

If the Administrator proposes regulations for a State described in subparagraph (A) under subsection (c)(4)(B) of this

section, the Administrator shall publish any revised or new standard under this subsection not later than 42 months after
October 10, 2000.

(3) Applicability

Except as expressly provided by this subsection, the requirements and procedures of subsection (c) of this section apply to this

subsection, including the requirement in subsection (c)(2)(A) of this section that the criteria protect public health and welfare.

CREDIT(S)

(June 30, 1948, c. 758, Title rII, § 303, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 846; amended Feb. 4, 1987,

Pub.L. 100-4, Title III, § 308(d), Title IV, § 404(b), 101 Stat. 39, 68; Oct. 10, 2000, Pub.L. 106-284, § 2, 114 Stat. 870.)

Notes of Decisions (122)
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33 U.S.C.A. § 1313, 33 USCA § 1313
Current through P.L. 113-57 (excluding P.L. 113-54 and 113-56) approved 12-9-13

End ofDrae:ument 0 2013 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter IV. Permits and Licenses (Refs & Annos)

33 U.S.C.A. § 1342

§ 1342• National pollutant discharge elimination system

Effective: July 29, 2oo8

Currentness

(a) Pemiits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing, issue

a pemiit for the discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this title, upon

condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312, 1316, 1317, 1318, and

1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such requirements, such conditions

as the Administrator determines are necessary to carry out the provisions of this chapter.

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of paragraph

(1) of this subsection, including conditions on data and information collection, reporting, and such other requirements as he
deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder, shall be

subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued thereunder under
subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to be permits

issued under this subchapter, and pennits issued under this subchapter shall be deemed to be permits issued under section 407

of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended in accordance with
the provisions of this chapter.

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18, 1972. Each

application for a permit under section 407 of this title, pending on October 18, 1972, shall be deemed to be an application for

a permit under this section. The Administrator shall authorize a State, which he determines has the capability of administering

a permit program which will carry out the objective of this chapter to issue permits for discharges into the navigable waters

within the jurisdiction of such State. The Administrator may exercise the authority granted him by the preceding sentence only

during the period which begins on October 18, 1972, and ends either on the ninetieth day after the date of the first promulgation

of guidelines required by section 1314(i)(2) of this title, or the date of approval by the Administrator of a permit program for

such State under subsection (b) of this section, whichever date first occurs, and no such authorization to a State shall extend

beyond the last day of such period. Each such permit shall be subject to such conditions as the Administrator determines are

necessary to carry out the provisions of this chapter. No such permit shall issue if the Administrator objects to such issuance.

..
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(b) State permit programs

At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor

of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction may

submit to the Administrator a full and complete description of the program it proposes to establish and administer under State

law or under an interstate compact. In addition, such State shall submit a statement from the attorney general (or the attorney for

those State water pollution control agencies which have independent legal counsel), or from the chief legal officer in the case

of an interstate agency, that the laws of such State, or the interstate compact, as the case may be, provide adequate authority

to carry out the described program. The Administrator shall approve each such submitted program unless he determines that

adequate authority does not exist:

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable requirements of sections 1311, 1312, 1316,1317, and 1343 of this title;

(B) are for fixed terms not exceeding five years; and

(C) can be terminated or modified for cause including, but not limited to, the following:

(i) violation of any condition of the permit;

(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts;

(iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permitted
discharge;

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;

(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each application for a
permit and to provide an opportunity for public hearing before a ruling on each such application;

(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;

(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a permit may

submit written recommendations to the permitting State (and the Administrator) with respect to any permit application and, if
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any part of such written recommendations are not accepted by the permitting State, that the permitting State will notify such

affected State (and the Administrator) in writing of its failure to so accept such recommendations together with its reasons
for so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of Engineers,

after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage and navigation of any
of the navigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and means
of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the

identification in terms of character and volume of pollutants of any significant source introducing pollutants subject to

pretreatment standards under section 1317(b) of this title into such works and a progra -̂n to assure compliance with such
pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new introductions

into such works of pollutants from any source which would be a new source as defmed in section 1316 of this title if such source

were discharging pollutants, (B) new introductions ofpollutants into such works from a source which would be subject to section

1311 of this title if it were discharging such pollutants, or (C) a substantial change in volume or character of pollutants being

introduced into such works by a source introducing pollutants into such works at the time of issuance of the permit. Such notice

shall include information on the quality and quantity of effluent to be introduced into such treatment works and any anticipated

impact of such change in the quantity or quality of effluent to be discharged from such publicly owned treatment works; and

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b), 1317, and
1318 of this title.

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return of State
program to Administrator

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant to

subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this section as to

those discharges subject to such program unless he determines that the State permit program does not meet the requirements

of subsection (b) of this section or does not conform to the guidelines issued under section 1314(i)(2) of this title. If

the Administrator so determines, he shall notify the State of any revisions or modifications necessary to conform to such
requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines promulgated
pursuant to section 1314(i)(2) of this title.

(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved under

this section in accordance with requirements of this section, he shall so notify the State and, if appropriate corrective action is

not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw approval of such program. The

Administrator shall not withdraw approval of any such program unless he shall first have notified the State, and made public,
in writing, the reasons for such withdrawal.
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(4) Limitations on partial permit program returns and withdrawals.

A State may return to the Administrator administration, i and the Administrator may withdraw under paragraph (3) of this

subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) of this section only if the entire permit program being

administered by the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) of this section only if an entire phased component of the

permit program being administered by the State at the time is retarned or withdrawn.

(d) Notification of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide notice
to the Administrator of every action related to the consideration of such permit application, including each permit proposed
to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection (b)(5)

of this section objects in writing to the issuance of such permit, or (B) if the Administrator within ninety days of the date of

transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the guidelines

and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this paragraph such

written objection shall contain a statement of the reasons for such objection and the effluent limitations and conditions which

such permit would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to the

issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If the State

does not resubmit such permit revised to meet such objection within 30 days after completion of the hearing, or, if no hearing

is requested within 90 days after the date of such objection, the Administrator may issue the permit pursuant to subsection (a)

of this section for such source in accordance with the guidelines and requirements of this chapter.

(e) Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Administrator is

authorized to waive the requirements of subsection (d) of this section at the time he approves a program pursuant to subsection

(b) of this section for any category (including any class, type, or size within such category) of point sources within the State

submitting such program.

(f) Point source categories

...
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The Administrator shall promulgate regulations establishing categories of point sources which he determines shall not be subject

to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection (b) of this

section. The Administrator may distinguish among classes, types, and sizes within any category of point sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants

Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other floating

craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is

operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously utilizing
treatment works

In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this title) which is

publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator, where no

State program is approved or where the Administrator determines pursuant to section 1319(a) of this title that a State with an

approved program has not commenced appropriate enforcement action with respect to such permit, may proceed in a court of

competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing
such treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section 1319
of this title.

(j) Public information

A copy of each permit application and each permit issued under this section shall be available to the public. Such permit

application or permit, or portion thereof, shall fiurther be available on request for the purpose of reproduction.

(k) Compliance with permits

Compliance with a pennit issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and 1365

of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section 1317 of

this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit for discharge

has been applied for pursuant to this section, but final administrative disposition of such application has not been made, such

discharge shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or (2) section 407 of this title, unless the

Administrator or other plaintiff proves that fmal administrative disposition of such application has not been made because of the

failure of the applicant to furnish information reasonably required or requested in order to process the application. For the 180-

day period beginning on October 18, 1972, in the case of any point source discharging any pollutant or combination of pollutants

immediately prior to such date which source is not subject to section 407 of this title, the discharge by such source shall not be a

violation of this chapter if such a source applies for a permit for discharge pursuant to this section within such 180-day period.

(1) Limitation on permit requirement
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(1) Agricultural return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return flows from irrigated

agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations

The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly require any

State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas exploration, production,

processing, or treatment operations or transmission facilities, composed entirely of flows which are from conveyances or

systems of conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying

precipitation runoff and which are not contaminated by contact wi.th., or do not come into contact with, any overburden, raw

material, intermediate products, finished product, byproduct, or waste products located on the site of such operations.

(m) Additional pretreatment of conventional pollutants not required

To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the requirements

of a permit issued under this section for such treatment works as a result of inadequate design or operation of such treatment

works, the Administrator, in issuing a permit under this section, shall not require pretreatment by a person introducing

conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment works other than pretreatment

required to assure compliance with pretreatment standards under subsection (b)(8) of this section and section 1317(b)(1) of

this title. Nothing in this subsection shall affect the Administrator's authority under sections 1317 and 1319 of this title, affect

State and local authority under sections 1317(b)(4) and 1370 of this title, relieve such treatment works of its obligations to

meet requirements established under this chapter, or otherwise preclude such works from pursuing whatever feasible options

are available to meet its responsibility to comply with its permit under this section.

(n) Partial permit program

(1) State submission

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the discharges

into the navigable waters in such State.

(2) Minimum coverage

A partial permit program under this subsection shall cover, at a minimum, administration of a major category of the discharges

into the navigable waters of the State or a major component of the permit program required by subsection (b) of this section.

(3) Approval of major category partial permit programs

The Administrator may approve a partial permit program covering administration of a major category of discharges under
this subsection if--
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(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of a

department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the State program

required by subsection (b) of this section.

(4) Approval of maj or component partial permit programs

The Administrator may approve under this subsection a partial and phased permit program covering administration of a maj or

component (including discharge categories) of a State permit program required by subsection (b) of this section if--

(A) the Administrator determines that the partial program represents a significant and identifiable part of the State program

required by subsection (b) of this section; and

(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases of the

remainder of the State program required by subsection (b) of this section by a specified date not more than 5 years

after submission of the partial program under this subsection and agrees to make all reasonable efforts to assume such

administration by such date.

(o) Anti-backsliding

(1) General prohibition

In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this section, a permit may not be
renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of this title subsequent
to the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent
limitations in the previous permit. In the case of effluent limitations established on the basis of section 1311(b)(1)((;) or

section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to contain effluent limitations which

are less stringent than the comparable effluent limitations in the previous permit except in compliance with section 1313(d)
(4) of this title.

(2) Exceptions

A permit with respect to whichparagraph (1) applies may be renewed, reissued, or modified to contain a less stringent effluent

limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after permit issuance which justify

the application of a less stringent effluent limitation;

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations,

guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at the time

of permit issuance; or
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(ii) the Administrator deterrnines that technical mistakes or mistaken interpretations of law were made in issuing the permit

under subsection (a)(1)(B) of this section;

(C) a less stringent effluent limitation is necessary because of events over which the permittee has no control and for which
there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n),
or 1326(a) of this title; or

(E) the permittee has installed the treatment facilities, required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous effluent

limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant

control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at the time of permit

renewal, reissuance, or modification).

Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating water

quality standards into effluent limitations, except where the cumulative effect of such revised allocations results in a

decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations are not the result

of a discharger eliminating or substantially reducing its discharge of pollutants due to complying with the requirements of

this chapter or for reasons otherwise unrelated to water quality.

(3) Limitations

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to contain an effluent

limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed, reissued,

or modified. In no event may such a permit to discharge into waters be renewed, reissued, or modified to contain a less

stringent effluent limitation if the implementation of such limitation would result in a violation of a water quality standard

under section 1313 of this title applicable to such waters.

(p) Municipal and industrial stormwater discharges

(1) General rule

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section) shall

not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions

Paragraph (1) shall not apply with respect to the following stormwater discharges:

(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987.

.. ..
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(B) A discharge associated with industrial activity.

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less than
250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater discharge

contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters of the United
States.

(3) Permit requirements

(A) Industrial discharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and section
1311 of this title.

(B) Municipal discharge

Permits for discharges from municipal storm sewers--

(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including

management practices, control techniques and system, design and engineering methods, and such other provisions as

the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements

(A) Industrial and large municipal discharges

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit

application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for permits

for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after February 4, 1987,

the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for

compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

... ,
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(B) Other municipal discharges

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit

application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for such

discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4, 1987, the

Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for

compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

(5) Studies

The Administrator, in consultation with the States, shall conduct a study for the purposes of--

(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required pursuant
to paragraphs (1) and (2) of this subsection;

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate impacts on

water quality.

Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study described

in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress a report on the

results of the study described in subparagraph (C).

(6) Regulations

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations

(based on the results of the studies conducted under paragraph (5)) which designate stormwater discharges, other than those

discharges described in paragraph (2), to be regulated to protect water quality and shall establish a comprehensive program

to regulate such designated sources. The program shall, at a minimum, (A) establish priorities, (B) establish requirements

for State stormwater management programs, and (C) establish expeditious deadlines. The program may include performance

standards, guidelines, guidance, and management practices and treatment requirements, as appropriate.

(q) Combined sewer overflows

(1) Requirement for permits, orders, and decrees

Each permit, order, or decree issued pursuant to this chapter after December 21, 2000 for a discharge from a municipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the

Administrator on April 11, 1994 (in this subsection referred to as the "CSO control policy").

(2) Water quality and designated use review guidance
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Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall issue

guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer overflow
receiving waters.

(3) Report

Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the

Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels

No permit shall be required under this chapter by the Administrator (or a State, in the case of a permit. program approved under

subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water separator effluent,

or effluent from properly functioning marine engines, or any other discharge that is incidental to the nonnal operation of a
vessel, if the discharge is from a recreational vessel.

CREDIT(S)
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter ui. Secretary of State (Refs & Annos)

Organization, Powers, and Duties

R.C. § iii.i5

111.15 Rules filed; duties of legislative service commission; standards and procedures

Effective: September 29, 2013

Currentness

(A) As used in this section:

(1) "Rule" includes any rule, regulation, bylaw, or standard having a general and uniform operation adopted by an agency under

the authority of the laws governing the agency; any appendix to a rule; and any internal management rule. "Rule" does not

include any guideline adopted pursuant to section 3301.0714 of the Revised Code, any order respecting the duties of employees,

any fmding, any determination of a question of law or fact in a matter presented to an agency, or any rule promulgated pursuant

to Chapter 119., section 4141.14, division (C)(1) or (2) of section 5117.02, or section 5703.14 of the Revised Code. "Rule"

includes any amendment or rescission of a rule.

(2) "Agency" means any govemmental entity of the state and includes, but is not limited to, any board, department, division,

commission, bureau, society, council, institution, state college or university, community college district, technical college

district, or state community college. "Agency" does not include the general assembly, the controlling board, the adjutant

general's department, or any court.

(3) "Internal management rule" means any rule, regulation, bylaw, or standard governing the day-to-day staff procedures and

operations within an agency.

(4) "Substantive revision" has the same meaning as in division (J) of section 119.01 of the Revised Code.

(B)(1) Any rule, other than a rule of an emergency nature, adopted by any agency pursuant to this section shall be effective on the

tenth day after the day on which the rule in fmal form and in compliance with division (B)(3) of this section is filed as follows:

(a) The rule shall be filed in electronic form with both the secretary of state and the director of the legislative service commission;

(b) The rule shall be filed in electronic form with the joint committee on agency rule review. Division (B)(1)(b) of this section

does not apply to any rule to which division (D) of this section does not apply.

An agency that adopts or amends a rule that is subject to division (D) of this section shall assign a review date to the rule that

is not later than five years after its effective date. If no review date is assigned to a rule, or if a review date assigned to a rule

exceeds the five-year maximum, the review date for the rule is five years after its effective date. A rule with a review date
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is subject to review under section 119.032 of the Revised Code. This paragraph does not apply to a rale of a state college or

university, community college district, technical college district, or state community college.

If all filings are not completed on the same day, the rule shall be effective on the tenth day after the day on which the latest

filing is completed. If an agency in adopting a rale designates an effective date that is later than the effective date provided

for by division (B)(1) of this section, the rule if filed as required by such division shall become effective on the later date
designated by the agency.

Any rule that is required to be filed under division (B)(1) of this section is also subject to division (D) of this section if not

exempted by division (D)(1), (2), (3), (4), (5), (6), (7), or (8) of this section.

If a rule incorporates a text or other material by reference, the agency shall comply with sections 121.71 to 121.76 of the
Revised Code.

(2) A rule of an emergency nature necessary for the immediate preservation of the public peace, health, or safety shall state

the reasons for the necessity. The emergency rule, in final form and in compliance with division (B)(3) of this section, shall be

filed in electronic form with the secretary of state, the director of the legislative service commission, and the j oint committee on

agency rule review. The emergency rule is effective immediately upon completion of the latest filing, except that if the agency

in adopting the emergency rule designates an effective date, or date and time of day, that is later than the effective date and time

provided for by division (B)(2) of this section, the emergency rule if filed as required by such division shall become effective

at the later date, or later date and time of day, designated by the agency.

An emergency rule becomes invalid at the end of the ninetieth day it is in effect. Prior to that date, the agency may file the

emergency rule as a nonemergency rule in compliance with division (B)(1) of this section. The agency may not refile the

emergency rule in compliance with division (B)(2) of this section so that, upon the emergency rule becoming invalid under

such division, the emergency rule will continue in effect without interruption for another ninety-day period.

(3) An agency shall file a rule under division (B)(1) or (2) of this section in compliance with the following standards and

procedures:

(a) The rule shall be numbered in accordance with the numbering system devised by the director for the Ohio administrative

code.

(b) The rule shall be prepared and submitted in compliance with the rules of the legislative service commission.

(c) The rule shall clearly state the date on which it is to be effective and the date on which it will expire, if known.

(d) Each rule that amends or rescinds another rule shall clearly refer to the rule that is amended or rescinded. Each amendment

shall fully restate the rule as amended.

If the director of the legislative service commission or the director's designee gives an agency notice pursuant to section 103.05

of the Revised Code that a rule filed by the agency is not in compliance with the rules of the legislative service commission, the

agency shall within thirty days after receipt of the notice conform the rule to the rules of the commission as directed in the notice.
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(C) All rules filed pursuant to divisions (B)(1)(a) and (2) of this section shall be recorded by the secretary of state and the

director under the title of the agency adopting the rale and shall be numbered according to the numbering system devised by

the director. The secretary of state and the director shall preserve the rules in an accessible manner. Each such rule shall be a

public record open to public inspection and may be transmitted to any law publishing company that wishes to reproduce it.

(D) At least sixty-five days before a board, commission, department, division, or bureau of the government of the state files a

rule under division (B)(1) of this section, it shall file the full text of the proposed rule in electronic form with the joint committee

on agency rule review, and the proposed rule is subject to legislative review and invalidation under division (I) of section 119.03

of the Revised Code. If a state board, commission, department, division, or bureau makes a substantive revision in a proposed

rule after it is filed with the joint committee, the state board, commission, department, division, or bureau shall promptly file

the full text of the proposed rule in its revised form in electronic form with the joint committee. The latest version of a proposed

rule as filed with the joint committee supersedes each earlier version of the text of the same proposed rul.e. A state board,

commission, department, division, or bureau shall also file the rule summary and fiscal analysis prepared under section 127.18

of the Revised Code in electronic form along with a proposed rule, and along with a proposed rule in revised form, that is filed

under this division. If a proposed rule hasan adverse impact on businesses, the state board, commission, department, division,

or bureau also shall file the business impact analysis, any recommendations received from the common sense initiative office,

and the associated memorandum of response, if any, in electronic form along with the proposed rule, or the proposed rule in

revised form, that is filed under this division.

As used in this division, "commission" includes the public utilities commission when adopting rules under a federal or state
statute.

This division does not apply to any of the following:

(1) A proposed rule of an emergency nature;

(2) A rule proposed under section 1121.05, 1121.06, 1155.18, 1163.22, 1349.33, 1707.201, 1733.412, 4123.29, 4123.34,

4123.341, 4123.342, 4123.40, 4123.411, 4123.44, or 4123.442 of the Revised Code;

(3) A rule proposed by an agency other than a board, commission, department, division, or bureau of the government of the state;

(4) A propqsed internal management rule ofa board, commission, department, division, or bureau of the government of the state;

(5) Any proposed rule that must be adopted verbatim by an agency pursuant to federal law or rule, to become effective within
sixty days of adoption, in order to continue the operation of a federally reimbursed program in this state, so long as the proposed
rule contains both of the following:

(a) A statement that it is proposed for the purpose of complying with a federal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

. .. ... . R .
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(6) An initial rule proposed by the director of health to impose safety standards and quality-of-care standards with respect to
a health service specified in section 3702.11 of the Revised Code, or an initial rule proposed by the director to impose quality
standards on a facility listed in division (A)(4) of section 3702.30 of the Revised Code, if section 3702.12 of the Revised Code
requires that the rule be adopted under this section;

(7) A rule of the state lottery commission pertaining to instant game rules.

If a rule is exempt from legislative review under division (D)(5) of this section, and if the federal law or rule pursuant to which

the rule was adopted expires, is repealed or rescinded, or otherwise terminates, the rule is thereafter subject to legislative review
under division (D) of this section.

(E) Whenever a state board, commission, department, division, or bureau files a proposed rule or a proposed rule in revised

form under division (D) of this section, it shall also file the full text of the same proposed rule or proposed rule in revised form

in electronic form with the secretary of state and the director of the legislative service commission. A state board, commission,

department, division, or bureau shall file the rule summary and fiscal analysis prepared under section 127.18 of the Revised

Code in electronic form along with a proposed rule or proposed rule in revised form that is filed with the secretary of state or

the director of the legislative service commission.

CREDIT(S)

(2013 H 59, eff. 9-29-13; 2013 S 67, eff. 9-4-13; 2011 S 2, eff. 1-1-12; 2006 H 197, eff. 11-13-06; 2005 H 81, eff. 4-14-06;

2002 S 265, eff. 9-17-02; 2002 S 138, eff. 6-18-02; 2002 H 386, eff. 5-24-02; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff.

4-1-01; 1999 S 11, § 1, eff. 9-15-99; 1998 H 850, eff. 3-18-99; 1998 H 562, eff. 9-30-98; 1997 S 130, eff. 9-18-97; 1997 H

215, eff. 6-30-97; 1996 S 82, eff. 3-7-97; 1996 H 538, eff. 1-1-97; 1996 S 211, eff. 9-26-96; 1996 H 473, eff. 9-26-96; 1995

S 156, eff. 6-30-95; 1995 S 50, eff. 4-20-95; 1994 H 695, eff. 9-29-94; 1992 S 359, eff. 12-22-92; 1992 H 437; 1985 S 269,

H 201; 1984 S 239, H 244; 1981 H 694, H 1; 1980 H 440; 1979 H 204, H 657, S 8; 1978 S 321; 1977 H 25, H 257; 1976

H 317; 1953 H 1; GC 161-1)

Notes of Decisions (26)

R.C. § 111.15, OH ST § 111.15

Current through 2013 File 47 of the 130th GA (2013-2014).

Effd of DeactTrrfeak 0 2013 Thomson Reuters. No claim to original U.S. Govermnent Works.
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Baldwin's Ohio Revised Code Annotated

'ntle I. State Government

Chapter it9. Administrative Procedure (Refs & Annos)

Definitions

R.C. § ii9.o1

119.oi Definitions

Effective: September 29, 2013

Currentness

As used in sections 119.01 to 119.13 of the Revised Code:

(A)(1) "Agency" means, except as limited by this division, any official, board, or conunission having authority to promulgate

rules or make adjudications in the civil service commission, the division of liquor control, the department of taxation,

the industrial commission, the bureau of workers' compensation, the functions of any administrative or executive officer,

department, division, bureau, board, or commission of the government of the state specifically made subject to sections 119.01

to 119.13 of the Revised Code, and the licensing functions of any administrative or executive officer, department, division,

bureau, board, or commission of the government of the state having the authority or responsibility of issuing, suspending,

revoking, or canceling licenses.

Except as otherwise provided in division (I) of this section, sections 119.01 to 119.13 of the Revised Code do not apply to the

public utilities commission. Sections 119.01 to 119.13 of the Revised Code do not apply to the utility radiological safety board;

to the controlling board; to actions of the superintendent of financial institutions and the superintendent of insurance in the taking

possession of, and rehabilitation or liquidation of, the business and property of banks, savings and loan associations, savings

banks, credit unions, insurance companies, associations, reciprocal fraternal benefit societies, and bond investment companies;

to any action taken by the division of securities under section 1707.201 of the Revised Code; or to any action that may be taken

by the superintendent of financial institutions under section 1113.03, 1121.06, 1121.10, 1125.09, 1125.12, 1125.18, 1157.09,

1157.12, 1157.18, 1165.09, 1165.12, 1165.18, 1349.33, 1733.35, 1733.361, 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the industrial commission or the bureau of workers'

compensation under sections 4123.01 to 4123.94 of the Revised Code with respect to all matters of adjudication, or to the

actions of the industrial commission, bureau of workers' compensation board of directors, and bureau of workers' compensation

under division (D) of section 4121.32, sections 4123.29, 4123.34, 4123.341, 4123.342, 4123.40, 4123.411, 4123.44, 4123.442,

4127.07, divisions (B), (C), and (E) of section 4131.04, and divisions (B), (C), and (E) of section 4131.14 of the Revised Code

with respect to all matters concerning the establishment of premium, contribution, and assessment rates.

(2) "Agency" also means any official or work unit having authority to promulgate rules or make adjudications in the department

ofjob and family services, but only with respect to both of the following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the Revised Code requires be adopted in accordance

with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.
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(B) "License" means any license, permit, certificate, commission, or charter issued by any agency. "License" does not include

any arrangement whereby a person or government entity furnishes medicaid services under a provider agreement with the
department of medicaid.

(C) "Rule" means any rule, regulation, or standard, having a general and uniform operation, adopted, promulgated, and enforced

by any agency under the authority of the laws governing such agency, and includes any appendix to a rule. "Rule" does not

include any internal management rule of an agency unless the internal management rale affects private rights and does not
include any guideline adopted pursuant to section 3301.0714 of the Revised Code.

(D) "Adjudication" means the determination by the highest or ultimate authority of an agency of the rights, duties, privileges,

benefits, or legal relationships of a specified person, but does not include the issuance of a license in response to an application

with respect to which no question is raised, nor other acts of a ministerial nature.

(E) "Hearing" means a public hearing by any agency in compliance with procedural safeguards afforded by sections 119.01
to 119.13 of the Revised Code.

(F) "Person" means a person, firm, corporation, association, or partnership.

(G) "Party" means the person whose interests are the subject of an adjudication by an agency.

(H) "Appeal" means the procedure by which a person, aggrieved by a finding, decision, order, or adjudication of any agency,
invokes the jurisdiction of a court.

(I) "Rule-making agency" means any board, commission, deparlment, division, or bureau of the government of the state that
is required to file proposed rules, amendments, or rescissions under division (D) of section 111.15 of the Revised Code and

any agency that is required to file proposed rules, amendments, or rescissions under divisions (B) and (H) of section 119.03

of the Revised Code. "Rule-making agency" includes the public utilities commission. "Rule-making agency" does not include
any state-supported college or university.

(J) "Substantive revision" means any addition to, elimination from, or other change in a rule, an amendment of a rule, or a

rescission of a rule, whether of a substantive or procedural nature, that changes any of the following:

(1) That which the rule, amendment, or rescission permits, authorizes, regulates, requires, prohibits, penalizes, rewards, or
otherwise affects;

(2) The scope or application of the rule, amendment, or rescission.

(K) "Internal management rule" means any rule, regulation, or standard governing the day-to-day staff procedures and
operations within an agency.

, .
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CREDIT(S)

(2013 H 59, eff. 9-29-13; 2010 H 292, eff. 9-13-10; 2007 H 100, eff. 9-10-07; 2005 H 81, eff. 4-14-06; 2002 S 138, eff.

6-18-02; 2002 H 386, eff. 5-24-02; 1999 H 470, eff. 7-1-00; 1998 H 850, eff. 3-18-99; 1997 H 215, eff. 6-30-97; 1996 S 82,

eff. 3-7-97; 1996 H 538, eff. 1-1-97; 1996 S 293, eff. 9-26-96 (General Effective Date); 1995 S 162, eff. 10-29-95; 1995 H 7,

eff. 9-1-95; 1994 H 695, eff. 9-29-94; 1992 H 437, eff. 4-30-92; 1989 H 111; 1985 H 201; 1984 H 244; 1983 H 260; 1980 H

403; 1979 H 204; 1977 H 257; 1976 S 545, H 920; 1975 H 1; 1973 H 366; 1969 H 1; 132 v S 97; 1953 H 1; GC 154-62)

Notes of Decisions (140)

R.C. § 119.01, OH ST § 119.01

Current through 2013 File 47 of the 130th GA (2013-2014).

Esed oY' TPocttment Cc' , 2013 Thomson Reuters. No claim to original U.S. Govetnment Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter 119. Administrative Procedure (Refs & Annos)

Agency Rules

R.C. § 119.02

119.02 Compliance; validity of rules

Currentness

Every agency authorized by law to adopt, amend, or rescind rules shall comply with the procedure prescribed in sections 119.01

to 119.13, inclusive, of the Revised Code, for the adoption, amendment, or rescission of rules. Unless otherwise specifically

provided by law, the failure of any agency to comply with such procedure shall invalidate any rule or amendment adopted,
or the rescission of any rule.

CREDIT(S)

(1953 H 1, eff. 10-1-53; GC 154-63)

Notes of Decisions (54)

R.C. § 119.02, OH ST § 119.02

Current through 2013 File 47 of the 130th GA (2013-2014).

End aaf Document C 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter ii9. Administrative Procedure (Refs & Annos)

Agency Rules

R.C. § ii9.o3

119.03 Procedure for adoption, amendment, or rescission of rules; fiscal analyses

Effective: January 1, 2012

Currentness

In the adoption, amendment, or rescission of any rule, an agency shall comply with the following procedure:

(A) Reasonable public notice shall be given in the register of Ohio at least thirty days prior to the date set for a hearing, in the

form the agency determines. The agency shall file copies of the public notice under division (B) of this section. (The agency

gives public notice in the register of Ohio when the public notice is published in the register under that division.)

The public notice shall include:

(1) A statement of the agency's intention to consider adopting, amending, or rescinding a rule;

(2) A synopsis of the proposed rule, amendment, or rule to be rescinded or a general statement of the subject matter to which
the proposed rule, amendment, or rescission relates;

(3) A statement of the reason or purpose for adopting, amending, or rescinding the rule;

(4) The date, time, and place of a hearing on the proposed action, which shall be not earlier than the thirty-first nor later than

the fortieth day after the proposed rule, amendment, or rescission is filed under division (B) of this section.

In addition to public notice given in the register of Ohio, the agency may give whatever other notice it reasonably considers

necessary to ensure notice constructively is given to all persons who are subject to or affected by the proposed rule, amendment,
or rescission.

The agency shall provide a copy of the public notice required under division (A) of this section to any person who requests it

and pays a reasonable fee, not to exceed the cost of copying and mailing.

(B) The full text of the proposed rule, amendment, or rule to be rescinded, accompanied by the public notice required under

division (A) of this section, shall be filed in electronic form with the secretary of state and with the director of the legislative

service commission. (If in compliance with this division an agency files more than one proposed rule, amendment, or rescission

at the same time, and has prepared a public notice under division (A) of this section that applies to more than one of the proposed

rules, amendments, or rescissions, the agency shall file only one notice with the secretary of state and with the director for all

of the proposed rules, amendments, or rescissions to which the notice applies.) The proposed rule, amendment, or rescission
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and public notice shall be filed as required by this division at least sixty-five days prior to the date on which the agency, in

accordance with division (D) of this section, issues an order adopting the proposed rule, amendment, or rescission.

If the proposed rule, amendment, or rescission incorporates a text or other material by reference, the agency shall comply with
sections 121.71 to 121.76 of the Revised Code.

The proposed rule, amendment, or rescission shall be available for at least thirty days prior to the date of the hearing at the
office of the agency in printed or other legible form without charge to any person affected by the proposal. Failure to furnish
such text to any person requesting it shall not invalidate any action of the agency in connection therewith.

If the agency files a substantive revision in the text of the proposed rule, amendment, or rescission under division (H) of this

section, it shall also promptly file the fall text of the proposed rule, amendment, or rescission in its revised form in electronic

form with the secretary of state and with the director of the legislative service commission.

The agency shall file the rule summary and fiscal analysis prepared under section 127.18 of the Revised Code in electronic

fon-n along with a proposed rule, amendment, or rescission or proposed rule, amendment, or rescission in revised form that is

filed with the secretary of state or the director of the legislative service commission.

The director of the legislative service commission shall publish in the register of Ohio the full text of the original and each

revised version of a proposed rule, amendment, or rescission; the full text of a public notice; and the full text of a rule summary
and fiscal analysis that is filed with the director under this division.

(C) On the date and at the time and place designated in the notice, the agency shall conduct a public hearing at which any

person affected by the proposed action of the agency may appear and be heard in person, by the person's attorney, or both,

may present the person's position, arguments, or contentions, orally or in writing, offer and examine witnesses, and present

evidence tending to show that the proposed rule, amendment, or rescission, if adopted or effectuated, will be unreasonable or

unlawful. An agency may permit persons affected by the proposed rule, amendment, or rescission to present their positions,

arguments, or contentions in writing, not only at the hearing, but also for a reasonable period before, after, or both before and

after the hearing. A person who presents a position or arguments or contentions in writing before or after the hearing is not
required to appear at the hearing.

At the hearing, the testimony shall be recorded. Such record shall be made at the expense of the agency. The agency is required

to transcribe a record that is not sight readable only if a person requests transcription of all or part of the record and agrees

to reimburse the agency for the costs of the transcription. An agency may require the person to pay in advance all or part of
the cost of the transcription.

In any hearing under this section the agency may administer oaths or affirmations.

(D) After complying with divisions (A), (B), (C), and (H) of this section, and when the time for legislative review and

invalidation under division (I) of this section has expired, the agency may issue an order adopting the proposed rule or the

proposed amendment or rescission of the rule, consistent with the synopsis or general statement included in the public notice.

At that time the agency shall designate the effective date of the rule, amendment, or rescission, which shall not be earlier than

the tenth day after the rule, amendment, or rescission has been filed in its final form as provided in section 119.04 of the Revised
Code.
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(E) Prior to the effective date of a rule, amendment, or rescission, the agency shall make a reasonable effort to inform those

affected by the rule, amendment, or rescission and to have available for distribution to those requesting it the full text of the

rule as adopted or as amended.

(F) If the govemor, upon the request of an agency, determines that an emergency requires the immediate adoption, amendment,

or rescission of a rule, the govemor shall issue an order, the text of which shall be filed in electronic form with the agency, the

secretary of state, the director of the legislative service commission, and the joint committee on agency rule review, that the

procedure prescribed by this section with respect to the adoption, amendment, or rescission of a specified rule is suspended.

The agency may then adopt immediately the emergency rule, amendment, or rescission and it becomes effective on the date the

rule, amendment, or rescission, in final form and in compliance with division (A)(2) of section 119.04 of the Revised Code, is

filed in electronic form with the secretary of state, the director of the legislative service commission, and the joint committee

on agency rule review. If all filings are not completed on the same dav. the emergency rule, amendment, or rescission shall

be effective on the day on which the latest filing is completed. The director shall publish the full text of the emergency rule,

amendment, or rescission in the register of Ohio.

The emergency rule, amendment, or rescission shall become invalid at the end of the ninetieth day it is in effect. Prior to that

date the agency may adopt the emergency rule, amendment, or rescission as a nonemergency rule, amendment, or rescission by

complying with the procedure prescribed by this section for the adoption, amendment, and rescission of nonemergency rules.

The agency shall not use the procedure of this division to readopt the emergency rule, amendment, or rescission so that, upon the

emergency rule, amendment, or rescission becoming invalid under this division, the emergency rule, amendment, or rescission

will continue in effect without interruption for another ninety-day period, except when division (I)(2)(a) of this section prevents

the agency from adopting the emergency rule, amendment, or rescission as a nonemergency rule, amendment, or rescission

within the ninety-day period.

This division does not apply to the adoption of any emergency rule, amendment, or rescission by the tax commissioner under

division (C)(2) of section 5117.02 of the Revised Code.

(G) Rules adopted by an authority within the department of job and family services for the administration or enforcement of

Chapter 4141. of the Revised Code or of the department of taxation shall be effective without a hearing as provided by this

section if the statutes pertaining to such agency specifically give a right of appeal to the board of tax appeals or to a higher

authority within the agency or to a court, and also give the appellant a right to a hearing on such appeal. This division does

not apply to the adoption of any rule, amendment, or rescission by the tax commissioner under division (C)(1) or (2) of section

5117.02 of the Revised Code, or deny the right to file an action for declaratory judgment as provided in Chapter 2721. of the

Revised Code from the decision of the board of tax appeals or of the higher authority within such agency.

(H) When any agency files a proposed rale, amendment, or rescission under division (B) of this section, it shall also file in

electronic form with the joint committee on agency rule review the full text of the proposed rule, amendment, or rule to be

rescinded in the same form and the public notice required under division (A) of this section. (If in compliance with this division

an agency files more than one proposed rule, amendment, or rescission at the same time, and has given a public notice under

division (A) of this section that applies to more than one of the proposed rules, amendments, or rescissions, the agency shall

file only one notice with the joint committee for all of the proposed rules, amendments, or rescissions to which the notice

applies.) If the agency makes a substantive revision in a proposed rule, amendment, or rescission after it is filed with the joint

committee, the agency shall promptly file the full text of the proposed rule, amendment, or rescission in its revised form in

electronic form with the joint committee. The latest version of a proposed rule, amendment, or rescission as filed with the joint

committee supersedes each earlier version of the text of the same proposed rule, amendment, or rescission. An agency shall

file the rule summary and fiscal analysis prepared under section 127.18 of the Revised Code in electronic form along with a
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proposed rule, amendment, or rescission, and along with a proposed rule, amendment, or rescission in revised fonn, that is filed

under this division. If a proposed rule, amendment, or rescission has an adverse impact on businesses, the agency also shall

file the business impact analysis, any recommendations received from the common sense initiative office, and the agency's
memorandum of response, if any, in electronic form along with the proposed rule, amendment, or rescission, or along with the
proposed rule, amendment, or rescission in revised form, that is filed under this division.

This division does not apply to:

(1) An emergency rule, amendment, or rescission;

(2) Any proposed rule, amendment, or rescission that must be adopted verbatim by an agency pursuant to federal law or rule,

to become effective within sixty days of adoption, in order to continue the operation of a federally reimbursed program in this
state, so long as the proposed rule contains both of the following:

(a) A statement that it is proposed for the purpose of complying with a federal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

If a rule or amendment is exempt from legislative review under division (H)(2) of this section, and if the federal law or rule

pursuant to which the rule or amendment was adopted expires, is repealed or rescinded, or otherwise terminates, the rule or

amendment, or its rescission, is thereafter subject to legislative review under division (H) of this section.

(I)(1) The joint committee on agency rule review may recommend the adoption of a concurrent resolution invalidating a
proposed rule, amendment, rescission, or part thereof if it finds any of the following:

(a) That the rule-making agency has exceeded the scope of its statutory authority in proposing the rule, amendment, or rescission;

(b) That the proposed rule, amendment, or rescission conflicts with another rule, amendment, or rescission adopted by the same
or a different rule-making agency;

(c) That the proposed rule, amendment, or rescission conflicts with the legislative intent in enacting the statute under which the
rule-malcing agency proposed the rule, amendment, or rescission;

(d) That the rule-making agency has failed to prepare a complete and accurate rule summary and fiscal analysis of the proposed
rule, amendment, or rescission as required by section 127.18 of the Revised Code;

(e) That the proposed rule, amendment, or rescission incorporates a text or other material by reference and either the rule-

making agency has failed to file the text or other material incorporated by reference as required by section 121.73 of the Revised

Code or, in the case of a proposed rule or amendment, the incorporation by reference fails to meet the standards stated in section
121.72, 121.75, or 121.76 of the Revised Code;
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(f) That the rule-making agency has failed to demonstrate through the business impact analysis, recommendations from the

common sense initiative office, and the memorandum of response the agency has filed under division (H) of this section that

the regulatory intent of the proposed rule, amendment, or rescission justifies its adverse impact on businesses in this state.

The joint committee shall not hold its public hearing on a proposed rule, amendment, or rescission earlier than the forty-first

day after the original version of the proposed rule, amendment, or rescission was filed with the joint committee.

The house of representatives and senate may adopt a concurrent resolution invalidating a proposed rule, amendment, rescission,

or part thereof. The concurrent resolution shall state which of the specific rules, amendments, rescissions, or parts thereof are

invalidated. A concurrent resolution invalidating a proposed rule, amendment, or rescission shall be adopted not later than

the sixty-fifth day after the original version of the text of the proposed rule, amendment, or rescission is filed with the joint

committee, except that if more than thirty-five days after the original version is filed the rule-making agency either files a

revised version of the text of the proposed rule, amendment, or rescission, or revises the rule summary and fiscal analysis in

accordance with division (I)(4) of this section, a concurrent resolution invalidating the proposed rule, amendment, or rescission

shall be adopted not later than the thirtieth day after the revised version of the proposed rule or rule summary and fiscal analysis

is filed. If, after the joint committee on agency rule review recommends the adoption of a concurrent resolution invalidating a

proposed rule, amendment, rescission, or part thereof, the house of representatives or senate does not, within the time remaining

for adoption of the concurrent resolution, hold five floor sessions at which its journal records a roll call vote disclosing a

sufficient number of members in attendance to pass a bill, the time within which that house may adopt the concurrent resolution
is extended until it has held five such floor sessions.

Within five days after the adoption of a concurrent resolution invalidating a proposed rule, amendment, rescission, or part

thereof, the clerk of the senate shall send the rule-making agency, the secretary of state, and the director of the legislative

service commission in electronic form a certified text of the resolution together with a certification stating the date on which the

resolution takes effect. The secretary of state and the director of the legislative service commission shall each note the invalidity

of the proposed rule, amendment, rescission, or part thereof, and shall each remove the invalid proposed rule, amendment,

rescission, or part thereof from the file of proposed rules. The rule-making agency shall not proceed to adopt in accordance with

division (D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised Code, any version of

a proposed rule, amendment, rescission, or part thereof that has been invalidated by concurrent resolution.

Unless the house of representatives and senate adopt a concurrent resolution invalidating a proposed rule, amendment,

rescission, or part thereof within the time specified by this division, the rule-making agency may proceed to adopt in accordance

with division (D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised Code, the latest

version of the proposed rule, amendment, or rescission as filed with the joint committee. If by concurrent resolution certain of

the rules, amendments, rescissions, or parts thereof are specifically invalidated, the rule-making agency may proceed to adopt,

in accordance with division (D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised

Code, the latest version of the proposed rules, amendments, rescissions, or parts thereof as filed with the joint committee that

are not specifically invalidated. The rule-making agency may not revise or amend any proposed rule, amendment, rescission,

or part thereof that has not been invalidated except as provided in this chapter or in section 111.15 of the Revised Code.

(2)(a) A proposed ru1e, amendment, or rescission that is filed with the joint committee under division (H) of this section or

division (D) of section 111.15 of the Revised Code shall be carried over for legislative review to the next succeeding regular

session of the general assembly if the original or any revised version of the proposed rule, amendment, or rescission is filed
with the joint committee on or after the first day of Deceinber of any year.

(b) The latest version of any proposed rule, amendment, or rescission that is subject to division (I)(2)(a) of this section, as filed

with the joint committee, is subject to legislative review and invalidation in the next succeeding regular session of the general
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assembly in the same manner as if it were the original version of a proposed rule, amendment, or rescission that had been filed

with the joint committee for the first time on the first day of the session. A rule-making agency shall not adopt in accordance

with division (D) of this section, or file in accordance with division (B)(1) of section 111.15 of the Revised Code, any version

of a proposed rule, amendment, or rescission that is subject to division (I)(2)(a) of this section until the time for legislative

review and invalidation, as contemplated by division (I)(2)(b) of this section, has expired.

(3) Invalidation of any version of a proposed rule, amendment, rescission, or part thereof by concurrent resolution shall prevent

the rule-making agency from instituting or continuing proceedings to adopt any version of the same proposed rule, amendment,

rescission, or part thereof for the duration of the general assembly that invalidated the proposed rule, amendment, rescission,

or part thereof unless the same general assembly adopts a concurrent resolution permitting the rule-making agency to institute
or continue such proceedings.

The failure of the general assembly to invalidate a proposed rule, amendment, rescission, or part thereof under this section

shall not be construed as a ratification of the lawfulness or reasonableness of the proposed rule, amendment, rescission, or any

part thereof or of the validity of the procedure by which the proposed rule, amendment, rescission, or any part thereof was

proposed or adopted.

(4) In lieu of recommending a concurrent resolution to invalidate a proposed rule, amendment, rescission, or part thereof because

the rule-making agency has failed to prepare a complete and accurate fiscal analysis, the joint committee on agency rule review

may issue, on a one-time basis, for rules, amendments, rescissions, or parts thereof that have a fiscal effect on school districts,

counties, townships, or municipal corporations, a finding that the rule summary and fiscal analysis is incomplete or inaccurate

and order the rule-making agency to revise the rule summary and fiscal analysis and refile it with the proposed rule, amendment,

rescission, or part thereof. If an emergency rule is filed as a nonemergency rule before the end of the ninetieth day of the

emergency rule's effectiveness, and the joint committee issues a finding and orders the rule-making agency to refile under

division (I)(4) of this section, the governor may also issue an order stating that the emergency rule shall remain in effect for

an additional sixty days after the ninetieth day of the emergency rule's effectiveness. The governor's orders shall be filed in

accordance with division (F) of this section. The joint committee shall send in electronic form to the rule-making agency, the

secretary of state, and the director of the legislative service commission a certified text of the finding and order to revise the

rule summary and fiscal analysis, which shall take immediate effect.

An order issued under division (I)(4) of this section shall prevent the rule-making agency from instituting or continuing

proceedings to adopt any version of the proposed rule, amendment, rescission, or part thereof until the rule-making agency

revises the rule summary and fiscal analysis and refiles it in electronic form with the joint committee along with the proposed

rule, amendment, rescission, or part thereof. If the joint committee finds the rule summary and fiscal analysis to be complete

and accurate, the joint committee shall issue a new order noting that the rule-making agency has revised and refiled a complete

and accurate rule summary and fiscal analysis. The joint committee shall send in electronic form to the rule-making agency, the

secretary of state, and the director of the legislative service commission a certified text of this new order. The secretary of state

and the director of the legislative service commission shall each link this order to the proposed rule, amendment, rescission,

or part thereof. The rule-making agency may then proceed to adopt in accordance with division (D) of this section, or to file

in accordance with division (B)(1) of section 111.15 of the Revised Code, the proposed rule, amendment, rescission, or part

thereof that was subject to the finding and order under division (I)(4) of this section. If the joint committee determines that the

revised rule summary and fiscal analysis is still inaccurate or incomplete, the joint committee shall recommend the adoption of

a concurrent resolution in accordance with division (1)(1) of this section.

CREDIT(S)

(2011 S 2, eff. 1-1-12; 2002 S 265, eff. 9-17-02; 1999 H 470, § 6, eff. 4-1-02; 1999 H 470, § 3, eff. 4-1-01; 1999 H 470, §

1, eff. 7-1-.00; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1999 S 11, § 1, eff. 9-15-99; 1994 S 33, eff. 8-16-94;
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1984 S 239, eff. 1-1-85; 1984 H 244; 1983 H 291; 1981 H 694, H 1; 1979 H 657, H 204, S 8; 1978 S 321; 1977 H 25, H 257,
S 43; 1976 H 317; 1969 H 1; 1953 H 1; GC 154-64)

Notes of Decisions (93)

R.C. § 119.03, OH ST § 119.03

Current through 2013 File 47 of the 130th GA (2013-2014).

End of I3oa ument 0 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter 121. State Departments (Refs & Annos)

Miscellaneous Provisions

R.C. § 121.39

121.39 Requirements for proposed environmental protection legislation and rules

Effective: January 1, 2012

Currentness

(A) As used in this section, "environmental protection" means any of the following:

(1) Protection of human health or safety, biological resources, or natural resources by preventing, reducing, or remediating

the pollution or degradation of air, land, or water resources or by preventing or limiting the exposure of humans, animals, or

plants to pollution;

(2) Appropriation or regulation of privately owned property to preserve air, land, or water resources in a natural state or to

wholly or partially restore them to a natural state;

(3) Regulation of the collection, management, treatment, reduction, storage, or disposal of solid, hazardous, radioactive, or

other wastes;

(4) Plans or programs to promote or regulate the conservation, recycling, or reuse of energy, materials, or wastes.

(B) Except as otherwise provided in division (E) of this section, when proposed legislation dealing with environmental

protection or containing a component dealing with environmental protection is referred to a committee of the general assembly,

other than a committee on rales or reference, the sponsor of the legislation, at the time of the first hearing of the legislation

before the committee, shall submit to the members of the committee a written statement identifying either the documentation

that is the basis of the legislation or the federal requirement or requirements with which the legislation is intended to comply. If

the legislation is not based on documentation or has not been introduced to comply with a federal requirement or requirements,

the written statement from the sponsor shall so indicate.

Also at the time of the first hearing of the legislation before the committee, a statewide organization that represents businesses

in this state and that elects its board of directors may submit to the members of the committee a written estimate of the costs to

the regulated community in this state of complying with the legislation if it is enacted.

At any hearing of the legislation before the committee, a representative of any state agency, environmental advocacy

organization, or consumer advocacy organization or any private citizen may present documentation containing an estimate of

the monetary and other costs to public health and safety and the environment and to consumers and residential utility customers,

and the effects on property values, if the legislation is not enacted.

... .... .h...... I ... ...
. . . ., . .. .. G..<. !C ,r C,^.^.5 . . 4„: .. . . . 4̂̂142



121.39 Requirerraents for proposed €;nviranrnenta€ proteetasan..., ^.38i ST § 121.39

(C) Until such time as the statement required under division (B) of this section is submitted to the committee to which
proposed legislation dealing with environmental protection or containing a component dealing with environmental protection
was referred, the legislation shall not be reported by that committee. This requirement does not apply if the component dealing
with environmental protection is removed from the legislation or if two-thirds of the members of the committee vote in favor
of a motion to report the proposed legislation.

(D) Except as otherwise provided in division (E) of this section, prior to adopting a rule or an amendment proposed to a rule

dealing with environmental protection or containing a component dealing with environmental protection, a state agency shall
do all of the following:

(1) Consult with organizations that represent political subdivisions, environrnental interests, business interests, and other persons
affected by the proposed rule or amendment;

(2) Consider documentation relevant to the need for, the environmental benefits or consequences of, other benefits of, and the
technological feasibility of the proposed rule or amendment;

(3) Specifically identify whether the proposed rule or amendment is being adopted or amended to enable the state to obtain or

maintain approval to administer and enforce a federal environmental law or to participate in a federal environmental program,

whether the proposed rule or amendment is more stringent than its federal counterpart, and, if the proposed rule or amendment
is more stringent, the rationale for not incorporating its federal counterpart;

(4) Include with the proposed rule or amendment and the rule summary and fiscal analysis required under section 127.18 of the

Revised Code, when they are filed with the joint committee on agency rule review in accordance with division (D) of section

111.15 or division (H) of section 119.03 of the Revised Code, one of the following in electronic form, as applicable:

(a) The information identified under division (D)(3) of this section and, if the proposed rule or amendment is more stringent

than its federal counterpart, as identified in that division, the documentation considered under division (D)(2) of this section;

(b) If an amendment proposed to a rule is being adopted or amended under a state statute that establishes standards with which

the amendment shall comply, and the proposed amendment is more stringent than the rule that it is proposing to amend, the
documentation considered under division (D)(2) of this section;

(c) If division (D)(4)(a) or (b) of this section is not applicable, the documentation considered under division (D)(2) of this section.

If the agency subsequently files a revision of such a proposed rule or amendment in accordance with division (D) of section

111.15 or division (H) of section 119.03 of the Revised Code, the revision shall be accompanied in electronic form by the
applicable information or documentation.

Division (D) of this section does not apply to any emergency rule adopted under division (B)(2) of section 111.15 or division

(F) of section 119.03 of the Revised Code, but does apply to any such rule that subsequently is adopted as a nonemergency
rule under either of those divisions.
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The information or documentation submitted under division (D)(4) of this section may be in the form of a summary or index

of available knowledge or information and shall consist of or be based upon the best available generally accepted knowledge

or information in the appropriate fields, as determined by the agency that prepared the documentation.

(E) The statement required under division (B) and the information or documentation required under division (D) of this section

need not be prepared or submitted with regard to a proposed statute or rule, or an amendment to a rule, if the statute, rule, or

amendment is procedural or budgetary in nature, or governs the organization or operation of a state agency, and will not affect

the substantive rights or obligations of any person other than a state agency or an employee or contractor of a state agency.

(F) The insufficiency, incompleteness, or inadequacy of a statement, information, documentation, or a summary of information
or documentation provided in accordance with division (B) or (D) of this section shall not be grounds for invalidation of any
statute, rule. or amendment to a rule.

(G) This section applies only to the following:

(1) Legislation and components of legislation dealing with environmental protection that are introduced in the general assembly

after March 5, 1996;

(2) Rules and rule amendments dealing with environmental protection that are filed with the joint committee on agency rule

review in accordance with division (D) of section 111.15 or division (H) of section 119.03 of the Revised Code after March

5, 1996.

CREDIT(S)

(2011 S 2, eff. 1-1-12; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1995 H 106, eff. 3-5-96)

R.C. § 121.39, OH ST § 121.39

Current through 2013 File 47 of the 130th GA (2013-2014).

End of Dacttmcnt C 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter 121. State Departments (Refs &Ann.os)

Reduction of Adverse Impact of Rules on Businesses

R.C. § 121.82

121.82 Procedures in developing draft rules

Effective: June 7, 2011

Currentness

In the course of developing a draft rule that is intended to be proposed under division (D) of section 111.15 or division (H) of
section 119. 03 of the Revised Code, an agency shall:

(A) Evaluate the draft rule against the business impact analysis instrument. If, based on that evaluation, the draft rule will not

have an adverse impact on businesses, the agency may proceed with the rule-filing process. If the evaluation determines that the

draft rule will have an adverse impact on businesses, the agency shall incorporate features into the draft rule that will eliminate
or adequately reduce any adverse impact the draft rule might have on businesses;

(B) Prepare a business impact analysis that describes its evaluation of the draft rule against the business impact analysis

instrument, that identifies any features that were incorporated into the draft rule as a result of the evaluation, and that explains

how those features, if there were any, eliminate or adequately reduce any adverse impact the draft rule might have on businesses;

(C) Transmit a copy of the full text of the draft rule and the business impact analysis electronically to the common sense

initiative office, which information shall be made available to the public on the office's web site in accordance with section
107.62 of the Revised Code;

(D) Consider any recommendations made by the common sense initiative office with regard to the draft rule, and either

incorporate into the draft rule features the recommendations suggest will eliminate or reduce any adverse impact the draft rule

might have on businesses or document, in writing, the reasons those recommendations are not being incorporated into the draft
rule; and

(E) Prepare a memorandum of response identifying featares suggested by any recommendations that were incorporated into

the draft rule and features suggested by any recommendations that were not incorporated into the draft rule, explaining how the

features that were incorporated into the draft rule eliminate or reduce any adverse impact the draft rule might have on businesses,

and explaining why the features that were not incorporated into the draft rule were not incorporated.

An agency may not file a proposed rule for legislative review under division (D) of section 111.15 or division (H) of section

119.03 of the Revised Code earlier than the sixteenth business day after electronically transmitting the draft rule to the common
sense initiative office.

CREDIT(S)

(2011 S 2, eff. 6-7-11)
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R.C. § 121.82, OH ST § 121.82

Current through 2013 File 47 of the 130th GA (2013-2014).

End of Document (c-) 2013 Thomson Reuters. No claim to original U.S. Govemment Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter 12L State Departlnents (Refs & Ann.os)

Reduction of Adverse Impact of Rules on Businesses

R.C. § 121.83

121.83 Filing of business impact analysis, recommendations,

and response along with proposed rule for legislative review

Effective: June 7, 2011

Currentness

(A) When an agency files a proposed rule for legislative review under division (D) of section 111.15 of the Revised Code or

division (H) of section 119.03 of the Revised Code, the agency electronically shall file one copy of the business impact analysis,

any recommendations received from the common sense initiative office, and the agency's memorandum of response, if any,
along with the proposed rule.

(B) The joint committee on agency rule review does not have jurisdiction to review, and shall reject, the filing of a proposed

rule if, at any time while the proposed rule is in its possession, it discovers that the proposed rule might have an adverse impact

on businesses and the agency has not included with the filing a business impact analysis or has included a business impact

analysis that is inadequately prepared. The joint committee electronically shall return a filing that is rejected to the agency. Such

a rejection does not preclude the agency from refiling the proposed rule after complying with section 121.82 of the Revised

Code. When a filing is rejected under this division, it is as if the filing had not been made.

CREDIT(S)

(2011 S 2, eff. 6-7-11)

R.C. § 121.83, OH ST § 121.83

Current through 2013 File 47 of the 130th GA (2013-2014).

Enrl of Dacunten9: +0 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title I. State Government

Chapter 127. Emergency Board; Controlling Board (Refs & Annos)

Miscellaneous Provisions

R.C. § 127.18

127.18 Fiscal analysis of proposed rule; other information to be filed with proposal

Effective: September 4, 2013

Currentness

(A) As used in this section:

(1) "Rule-making agency" has the same meaning as in division (I) of section 119.01 of the Revised Code.

(2) "Rule" includes the adoption, amendment, or rescission of a rule.

(3) "Proposed rule" means the original version of a proposed rule, and each revised version of the same proposed rule, that is

filed with the joint committee on agency rule review under division (D) of section 111.15 or division (H) of section 119.03

of the Revised Code.

(B) A rule-making agency shall prepare, in the form prescribed by the joint committee on agency rule review under division

(E) of this section, a complete and accurate rule summary and fiscal analysis of each proposed rule that it files under division

(D) of section 111.15 or division (H) of section 119.03 of the Revised Code. The rule summary and fiscal analysis shall include

all of the following information:

(1) The name, address, and telephone number of the rule-making agency, and the name and telephone number of an individual

or office within the agency designated by that agency to be responsible for coordinating and making available information in

the possession of the agency regarding the proposed rule;

(2) The Ohio Administrative Code rule number of the proposed rule;

(3) A brief summary of, and the legal basis for, the proposed rule, including citations identifying the statute that prescribes the

procedure in accordance with which the rule-making agency is required to adopt the proposed rale, the statute that authorizes the

agency to adopt the proposed rule, and the statute that the agency intends to amplify or implement by adopting the proposed rule;

(4) An estimate, in dollars, of the amount by which the proposed rule would increase or decrease revenues or expenditures

during the current biennium;

(5) A citation identifying the appropriation that authorizes each expenditure that would be necessitated by the proposed rule;

...,. . :..
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(6) A summary of the estimated cost of compliance with the rule to all directly affected persons;

(7) The reasons why the rule is being proposed;

(8) If the rule has a fiscal effect on school districts, counties, townships, or municipal corporations, an estimate in dollars of the
cost of compliance with the rule, or, if dollar amounts cannot be determined, a written explanation of why it was not possible
to ascertain dollar amounts;

(9) If the rule has a fiscal effect on school districts, counties, townships, or municipal corporations and is the result of a federal

requirement, a clear explanation that the proposed state rule does not exceed the scope and intent of the requirement, or, if the

state rule does exceed the minimum necessary federal requirement, a justification of the excess cost, and an estimate of the

costs, including those costs for local govennnents, exceeding the federal requirement;

(10) If the rule has a fiscal effect on school districts, counties, townships, or municipal corporations, a comprehensive cost

estimate that includes the procedure and method of calculating the costs of compliance and identifies major cost categories

including personnel costs, new equipment or other capital costs, operating costs, and indirect central service costs related to the

rule. The fiscal analysis shall also include a written explanation of the agency's and the affected local government's ability to

pay for the new requirements and a statement of any impact the rule will have on economic development.

(11) If the rule incorporates a text or other material by reference, and the agency claims the incorporation by reference is exempt

from compliance with sections 121.71 to 121.74 of the Revised Code because the text or other material is generally available to

persons who reasonably can be expected to be affected by the rule, an explanation of how the text or other material is generally
available to those persons;

(12) If the rule incorporates a text or other material by reference, and it was infeasible for the agency to file the text or other

material electronically, an explanation of why filing the text or other material electronically was infeasible;

(13) If the rule is being rescinded and incorporates a text or other material by reference, and it was infeasible for the agency to
file the text or other material, an explanation of why filing the text or other material was infeasible;

(14) Any other information the joint committee on agency rule review considers necessary to make the proposed rule or the
fiscal effect of the proposed rule fully understandable.

(C) The rule-making agency shall file the rule summary and fiscal analysis in electronic form along with the proposed rule that
it files under divisions (D) and (E) of section 111.15 or divisions (B) and (H) of section 119.03 of the Revised Code. The joint
committee on agency rule review shall not accept any proposed rule for filing unless a copy of the rule summary and fiscal
analysis of the proposed rule, completely and accurately prepared, is filed along with the proposed rule.

(D) The joint committee on agency rule review shall review the fiscal effect of each proposed rule that is filed under division
(D) of section 111.15 or division (H) of section 119.03 of the Revised Code.
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(E) The joint committee on agency rule review shall prescribe the form in which each rule-making agency shall prepare its rale
summary and fiscal analysis of a proposed rule.

CREDIT(S)

(2013 S 67, eff. 9-4-13; 2002 S 265, eff. 9-17-02; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3, eff. 4-1-01; 1994 S 33, eff.

8-16-94; 1985 S 269, eff. 3-13-86; 1985 H 201; 1984 S 239, H 244; 1980 H 440; 1979 H 204)

Notes of Decisions (2)

R.C. § 127.18, OH ST § 127.18

Current through 2013 File 47 of the 130th GA (2013-2014).

Erid of Document C 2013 Thonison Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title XXXVII. Health--Safety--Morals

Chapter 3745. Environmental Protection Agency (Refs & Annos)
Environmental Appeals Commission

R.C. § 3745•04

3745.04 Jurisdiction of appeals commission; appeals

Effective: September 29, 2007

Currentness

(A) As used in this section, "any person" means any individual, any partnership, corporation; association, or other legal entity,

or any political subdivision, instrumentality, or agency of a state, whether or not the individual or legal entity is an applicant

for or holder of a license, permit, or variance from the environmental protection agency, and includes any department, agency,

or instrumentality of the federal government that is an applicant for or holder of a license, permit, or variance from the
environmental protection agency.

As used in this section, "action" or " act" includes the adoption, modification, or repeal of a rule or standard, the issuance,

modification, or revocation of any lawful order other than an emergency order, and the issuance, denial, modification, or

revocation of a license, permit, lease, variance, or certificate, or the approval or disapproval of plans and specifications pursuant
to law or rules adopted thereunder.

(B) Any person who was a party to a proceeding before the director of environmental protection may participate in an appeal

to the environmental review appeals commission for an order vacating or modifying the action of the director or a local board

of health, or ordering the director or board of health to perform an act. The environmental review appeals commission has

exclusive original jurisdiction over any matter that may, under this section, be brought before it. However, the director has and

retains jurisdiction to modify, amend, revise, renew, or revoke any permit, rule, order, or other action that has been appealed to

the commission. The modification, amendment, revision, renewal, or revocation is subject to applicable public participation and

public notice requirements and is subject to an appeal under this section or section 3745.07 of the Revised Code, as applicable.

Not later than thirty days after the issuance of the modification, amendment, revision, renewal, or revocation, the director shall

file with the commission and serve on each party to the existing appeal a statement notifying the commission and the party

that the appealed action was revoked or describing how the appealed action was modified, amended, revised, or changed as

part of a renewal, as applicable. A party to the existing appeal is deemed to have appealed such a modification, amendment,

revision, renewal, or revocation upon filing with the commission and serving on all parties an objection to the modification,

amendment, revision, renewal, or revocation. The objection shall be filed with the commission not later than thirty days after the

director files the statement with the commission regarding the modification, amendment, revision, renewal, or revocation. The

objection shall state any new grounds of appeal resulting from the modification, amendment, revision, renewal, or revocation.
The commission shall not charge a fee for the filing of such an objection.

A person appealing to the commission shall be known as appellant, and the director and any party to a proceeding substantially

supporting the finding from which the appeal is taken shall be known as appellee, except that when an appeal involves a license

to operate a disposal site or facility, the local board of health or the director of environmental protection, and any party to a

proceeding substantially supporting the finding from which the appeal is taken, shall, as appropriate, be known as the appellee.
Appellant and appellee shall be deemed to be parties to the appeal.

. .
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(C) The director may appeal an action of a local board of health conducted under Chapter 3714. or 3734. of the Revised Code

to the environmental review appeals commission for an order vacating or modifying the action of the board or may appeal to

the commission for an order requiring the local board of health to perform an act.

(D) An appeal shall be in writing and shall set forth the action complained of and the grounds upon which the appeal is based.

The appeal shall be filed with the commission within thirty days after notice of the action. Notice of the filing of the appeal

shall be filed with the appellee within three days after the appeal is filed with the commission.

The appeal shall be accompanied by a filing fee of seventy dollars, which the commission, in its discretion, may reduce if by

affidavit the appellant demonstrates that payment of the full amount of the fee would cause extreme hardship.

Within seven days after receipt of the notice of an appeal filed under division (B) of this section, the director or local board of

health, as applicable, shall prepare and certify to the commission a record of the proceedings out of which the appeal arises,

including all documents and correspondence, and a transcript of all testimony.

Upon the filing of an appeal, the commission shall fix the time and place at which the hearing on the appeal will be held. The

commission shall give the appellant and the appellee at least ten days' written notice thereof by certified mail. The commission

shall hold the hearing within thirty days after the notice of appeal is filed. The commission may postpone or continue any

hearing upon its own motion or upon application of the appellant or of the appellee.

The filing of an appeal does not automatically suspend or stay execution of the action appealed from. Upon application by

the appellant, the commission may suspend or stay the execution pending immediate determination of the appeal without

interruption by continuances, other than for unavoidable circumstances.

(E) As used in this section and sections 3745.05 and 3745.06 of the Revised Code, "director of environmental protection" and

"director" are deemed to include the director of agriculture and "environmental protection agency" is deemed to include the

department of agriculture with respect to actions that are appealable to the commission under Chapter 903. of the Revised Code.

CREDIT(S)

(2007 H 119, eff. 9-29-07; 2005 H 397, eff. 12-22-05; 2003 H 95, eff. 9-26-03; 2001 H 94, eff. 9-5-01; 2000 S 141, eff.

3-15-01; 1996 H 670, eff. 12-2-96; 1993 H 152, eff. 7-1-93; 1980 H 766; 1972 S 397)

Notes of Decisions (104)

R.C. § 3745.04, OH ST § 3745.04

Current through 2013 File 59 of the 130th GA (2013-2014).

End off kkracaenQa:.nt 0 2014 Thomson Reuters. No claim to original U.S. Govermnent Works.
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Baldwin's Ohio Revised Code Annotated

Title XXXVII. Health--Safety--Morals

Chapter 3745. Environmental Protection Agency (Refs & Annos)

Environmental Appeals Commission

R.C. § 3745•05

3745.05 Appeals commission to conduct de novo hearings;

subpoenas; expenses; witnesses; stenographic record

Effective: September 10, 2012

Currentness

(A) In hearing the appeal, if an adjudication hearing was conducted by the director of environmental protection in accordance

with sections 119.09 and 119.10 of the Revised Code or conducted by a board of health, the environmental review appeals

conunission is confined to the record as certified to it by the director or the board of health, as applicable. The commission may

grant a request for the admission of additional evidence when satisfied that such additional evidence is newly discovered and

could not with reasonable diligence have been ascertained prior to the hearing before the director or the board, as applicable.

If no adjudication hearing was conducted in accordance with sections 119.09 and 119.10 of the Revised Code or conducted by

a board of health, the commission shall conduct a hearing de novo on the appeal.

For the purpose of conducting a de novo hearing, or where the commission has granted a request for the admission of additional

evidence, the commission may require the attendance of witnesses and the production of written or printed materials.

When conducting a de novo hearing, or when a request for the admission of additional evidence has been granted, the

commission may, and at the request of any party it shall, issue subpoenas for witnesses or for books, papers, correspondence,

memoranda, agreements, or other documents or records relevant or material to the inquiry directed to the sheriff of the counties

where the witnesses or documents or records are found, which subpoenas shall be served and returned in the same manner as

those allowed by the court of common pleas in criminal cases.

(B) The fees of sheriffs shall be the same as those allowed by the court of common pleas in criminal cases. Witnesses shall be

paid the fees and mileage provided for under section 119.094 of the Revised Code. The fee and mileage expenses incurred at

the request of the appellant shall be paid in advance by the appellant, and the remainder of the expenses shall be paid out of

funds appropriated for the expenses of the commission.

(C) In case of disobedience or neglect of any subpoena served on any person, or the refusal of any witness to testify to any matter

regarding which the witness may be lawfully interrogated, the court of common pleas of the county in which the disobedience,

neglect, or refusal occurs, or any judge thereof, on application of the commission or any member thereof, may compel obedience

by attachment proceedings for contempt as in the case of disobedience of the requirements of a subpoena issued from the court

or a refusal to testify therein.

(D) A witness at any hearing shall testify under oath or affirmation, which any member of the commission may administer.

A witness, if the witness requests, shall be permitted to be accompanied, represented, and advised by an attomey, whose

participation in the hearing shall be limited to the protection of the rights of the witness, and who may not examine or cross-

examine witnesses. A witness shall be advised of the right to counsel before the witness is interrogated.

.m^
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(E) A record of the testimony and other evidence submitted shall be taken by an official court reporter. The record shall include

all of the testimony and other evidence and the rulings on the admissibility thereof presented at the hearing. The commission

shall pass upon the admissibility of evidence, but any party may at the time object to the admission of any evidence and except

to the rulings of the commission thereon, and if the commission refuses to admit evidence the party offering same may make

a proffer thereof, and such proffer shall be made a part of the record of such hearing.

Any party may request the record of the hearing. Promptly after receiving such a request, the commission shall prepare and

provide the record of the hearing to the party who requested it. The commission may charge a fee to the party who requested.

the record that does not exceed the cost to the commission for preparing and transcribing or transmitting it.

(F) If, upon completion of the hearing, the commission fmds that the action appealed from was lawful and reasonable, it shall

make a written order affirming the action, or if the commi.ssion finds that the action was unreasonable nr unlawfid, it shall make

a written order vacating or modifying the action appealed from.

The commission shall issue a written order affirming, vacating, or modifying an action pursuant to the following schedule:

(1) For an appeal that was filed with the commission before April 15, 2008, the commission shall issue a written order not

later than December 15, 2009.

(2) For all other appeals that have been filed with the commission as of October 15, 2009, the commission shall issue a written
order not later than July 15, 2010.

(3) For an appeal that is filed with the commission after October 15, 2009, the commission shall issue a written order not later

than twelve months after the filing of the appeal with the commission.

(G) Every order made by the commission shall contain a written fmding by the commission of the facts upon which the order is

based. Notice of the making of the order shall be given forthwith to each party to the appeal by mailing a certified copy thereof

to each party by certified mail, with a statement of the time and method by which an appeal may be perfected.

(H) The order of the commission is final unless vacated or modified upon judicial review.

CREDIT(S)

(2012 H 487, eff. 9-10-12; 2009 H 1, eff. 10-16-09; 2008 H 525, eff. 7-1-09; 2005 H 397, eff. 12-22-05; 1996 H 670, eff.

12-2-96; 1993 H 152, eff. 7-1-93; 1972 S 397)

Notes of Decisions (76)

R.C. § 3745.05, OH ST § 3745.05

Current through 2013 File 59 of the 130th GA (2013-2014).

Enti of IBocumestE ^c+ 2014 Thomson Reuters. No claim to original U.S. Govemment Works.

„ .....

. ^ ... i_l A i^. . ..+.,..,. _,.._., .. ...

..............

.^ !LiraE .....,. Ovenf,. 154 2
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Baldwin's Ohio Revised Code Annotated

Title XXXVII. Health--Safety--Morals

Chapter 3745. Environmental Protection Agency (Refs & Annos)
General Provisions

R.C. § 3745•07

3745•07 Proposed actions of director; actions, hearings and objections; mailing list; notices; appeals

Currentness

Before issuing, denying, modifying, revoking, or renewing any permit, license, or variance under Chapter 3704., 3714., 3734.,

or 6111. of the Revised Code, the^ director of environmental protectioin may issue a proposed action to the applicant that indicates

the director's intent with regard to the issuance, denial, modification, revocation, or renewal of the permit, license, or variance.

The director shall maintain a current mailing list of persons who, annually, subscribe for notification of all proposed actions,

issuances, denials, modifications, revocations, and renewals of permits, licenses, and variances, verified complaints received,

and all hearings and public meetings to be conducted under Chapters 3704., 3714., 3734., and 6111. of the Revised Code. The

director shall mail notice to each subscriber of a proposed action or an issuance, denial, modification, revocation, or renewal

of a permit, license, or variance within one week after issuance thereof, of a verified complaint within one week after receipt

thereof, and of a hearing or public meeting at least two weeks before the hearing or public meeting. Failure to mail notice to

any person subscribing to the mailing list shall not invalidate any proceeding or action of the director.

If the director receives a written objection to a proposed action, within thirty days of the date of issuance of the proposed action,

from an officer of an agency of the state or of a political subdivision acting in a representative capacity or any person who

would be aggrieved or adversely affected by the issuance or renewal of a permit, license, or variance, the director shall conduct

an adjudication hearing on the proposed action in accordance with sections 119.09 and 119.10 of the Revised Code, at which

hearing the persons who submit objections shall be parties. The director shall give notice of the hearing to all persons submitting

objections, by certified mail at least thirty days before the hearing. Notwithstanding section 119.07 of the Revised Code, the

director may schedule the adjudication hearing at any reasonable time not later than sixty days after receipt of the request for
an adjudication hearing or receipt of an objection to a proposed action.

The director shall cause notice of each proposed action, each issuance, denial, modification, revocation, or renewal of a permit,

license, or variance for which no proposed action was issued, each verified complaint received, and each hearing or public

meeting to be published in a newspaper of general circulation in the county where the permit, license, or variance is sought

or violation is alleged, within fifteen days after the date of the proposed action, the issuance, denial, modification, revocation, _

or renewal of a permit, license, or variance, or the receipt of the verified complaint, and at least thirty days prior to a hearing
or public meeting.

The director shall collect from each subscriber an annual subscription fee of seventy dollars to cover the expenses of notification

by mail and by publication. All fees collected under this section shall be deposited in the general revenue fund.

If the director issues, denies, modifies, revokes, or renews a permit, license, or variance without issuing a proposed action, an

officer of an agency of the state or of a political subdivision, acting in a representative capacity, or any person who would be

aggrieved or adversely affected thereby, may appeal to the environmental review appeals commission within thirty days of the
issuance, denial, modification, revocation, or renewal.

CREDIT(S)

(1996 H 670, eff. 12-2-96; 1990 H 366, eff. 7-24-90; 1981 H 694; 1974 S 288; 1972 S 397)
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Notes of Decisions (29)

R.C. § 3745.07, OH ST § 3745.07

Current through 2013 File 47 of the 130th GA (2013-2014).

Rnd ae3 Docurcaertd C 2013 Tliomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title XLVII.Occupations--Professions (Refs & Annos)

Chapter 4715. Dentists; Dental Hygienists (Refs & Annos)

Miscellaneous Provisions

R.C. § 4715•39

4715.39 Rules to define duties of qualified personnel; training and practice standards

Currentness

(A) The state dental board may define the duties that may be performed by dental assistants and other individuals designated

by the board as qualified personnel. If defined, the duties shall be defined in rules adopted in accordance with Chapter 119.

of the Revised Code. The rules may include training and practice standards for dental assistants and other qualified personnel.

The standards may include examination and issuance of a certificate. If the board issues a certificate, the recipient shall display

the certificate in a conspicuous location in any office in which the recipient is employed to perform the duties authorized by

the certificate.

(B) A dental assistant may polish the clinical crowns of teeth if all of the following requirements are met:

(1) The dental assistant's polishing activities are limited to the use of a rubber cup attached to a slow-speed rotary dental hand

piece to remove soft deposits that build up over time on the crowns of teeth.

(2) The polishing is performed only after a dentist has evaluated the patient and any calculus detected on the teeth to be polished
has been removed by a dentist or dental hygienist.

(3) The dentist supervising the assistant supervises not more than two dental assistants engaging in polishing activities at any

given time.

(4) The dental assistant is certified by the dental assisting national board or the Ohio commission on dental assistant certification.

(5) The dental assistant receives a certificate from the board authorizing the assistant to engage in the polishing activities.

The board shall issue the certificate if the individual has successfully completed training in the polishing of clinical crowns

through a program accredited by the American dental association commission on dental accreditation or equivalent training

approved by the board. The training shall include courses in basic dental anatomy and infection control, followed by a course in

coronal polishing that includes didactic, preclinical, and clinical training; any other training required by the board; and a skills

assessment that includes successful completion of standardized testing. The board shall adopt rules pursuant to division (A) of

this section establishing standards for approval of this training.

(C) A dental assistant may apply pit and fissure sealants if all of the following requirements are met:

.,
4 ^ .. ..

. ^ ,. .. 5.^. /..J. :: ., -.:; ..^ . ^... ; . .,E -': . .... .. . . . ... ^, r.. , .. . . . .. . . , y ^r . .. . .. . . . r . . . J.. ., %
157



4795.39°Rufes to define duties of qualified personnel9 traEning ..., OH ST § 4715.39

(1) A dentist evaluates the patient and designates the teeth and surfaces that will benefit from the application of sealant on the
day the application is to be performed.

(2) The dental assistant is certified by the dental assisting national board or the Ohio commission on dental assistant certification.

(3) The dental assistant has successfully completed a course in the application of sealants consisting of at least two hours of

didactic instruction and six hours of clinical instruction through a program provided by an institution accredited by the American

dental association commission on dental accreditation or a program provided by a sponsor of continuing education approved
by the board.

(4) The dentist supervising the assistant has observed the assistant successfully apply at least six sealants.

(5) The dentist supervising the assistant checks and approves the application of all sealants placed by the assistant before the

patient leaves the location where the sealant application procedure is performed.

(D) Subject to this section and the applicable rules of the board, licensed dentists may assign to dental assistants and other

qualified personnel dental procedures that do not require the professional competence or skill of the licensed dentist, a dental

hygienist, or an expanded function dental auxiliary as this section or the board by rule authorizes dental assistants and other

qualified personnel to perform. The performance of dental procedures by dental assistants and other qualified personnel shall

be under direct supervision and full responsibility of the licensed dentist.

(E) Nothing in this section shall be construed by rule of the state dental board or otherwise to do the following:

(1) Authorize dental assistants or other qualified personnel to engage in the practice of dental hygiene as defined by sections

4715.22 and 4715.23 of the Revised Code or to perform the duties of a dental hygienist, including the removal of calcarious

deposits, dental cement, or accretions on the crowns and roots of teeth other than as authorized pursuant to this section;

(2) Authorize dental assistants or other qualified personnel to engage in the practice of an expanded function dental auxiliary

as specified in section 4715.64 of the Revised Code or to perform the duties of an expanded function dental auxiliary other
than as authorized pursuant to this section.

(3) Authorize the assignment of any of the following:

(a) Diagnosis;

(b) Treatment planning and prescription, including prescription for drugs and medicaments or authorization for restorative,
prosthodontic, or orthodontic appliances;

(c) Surgical procedures on hard or soft tissue of the oral cavity, or any other intraoral procedure that contributes to or results
in an irremediable alteration of the oral anatomy;
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(d) The making of final impressions from which casts are made to construct any dental restoration.

(F) No dentist shall assign any dental assistant or other individual acting in the capacity of qualified personnel to perform

any dental procedure that the assistant or other individual is not authorized by this section or by board rule to perform. No

dental assistant or other individual acting in the capacity of qualified personnel shall perform any dental procedure other than

in accordance with this section and any applicable board rule or any dental procedure that the assistant or other individual is

not authorized by this section or by board rule to perform.

CREDIT(S)

(2006 H 311, eff. 9-21-06; 2006 H 143, eff. 5-12-06; 2003 S 51, eff. 10-29-03; 1998 H 698, eff. 3-22-99; 1981 H 243, eff.
3-15-82; 1974 S 388)

R.C. § 4715.39, OH ST § 4715.39

Current through 2013 File 59 of the 130th GA (2013-2014).

Er4 d ii-f b7ocea ment 1V 2014 Thomson Reuters. No claim to orieinal U.S. Goverxment Works.
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Baldwin's Ohio Revised Code Annotated

Title I.XI. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs & Annos)

Miscellaneous Provisions

R.C. § 6iii.oi

611.o1 Definitions

Currentness

As used in this chapter:

(A) "Pollution" means the placing of any sewage, sludge, sludge materials, industrial waste, or other wastes in any waters of
the state.

(B) "Sewage" means any liquid waste containing sludge, sludge materials, or animal or vegetable matter in suspension or

solution, and may include household wastes as commonly discharged from residences and from commercial, institutional, or

similar facilities.

(C) "Industrial waste" means any liquid, gaseous, or solid waste substance resulting from any process of industry, manufacture,

trade, or business, or from the development, processing, or recovery of any natural resource, together with such sewage as is

present.

(D) "Other wastes" means garbage, refuse, decayed wood, sawdust, shavings, bark, and other wood debris, lime, sand, ashes,

offal, night soil, oil, tar, coal dust, dredged or fill material, or silt, other substances that are not sewage, sludge, sludge materials,

or industrial waste, and any other "pollutants" or "toxic pollutants" as defined in the Federal Water Pollution Control Act that

are not sewage, sludge, sludge materials, or industrial waste.

(E) "Sewerage system" means pipelines or conduits, pumping stations, and force mains, and all other constructions, devices,

appurtenances, and facilities used for collecting or conducting water-borne sewage, industrial waste, or other wastes to a point

of disposal or treatment, but does not include plumbing fixtures, building drains and subdrains, building sewers, and building

storm sewers.

(F) "Treatment works" means any plant, disposal field, lagoon, dam, pumping station, building sewer connected directly to

treatment works, incinerator, or other works used for the purpose of treating, stabilizing, blending, composting, or holding

sewage, sludge, sludge materials, industrial waste, or other wastes, except as otherwise defined.

(G) "Disposal system" means a system for disposing of sewage, sludge, sludge materials, industrial waste, or other wastes and

includes sewerage systems and treatment works.
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(H) "Waters of the state" means all streams, lakes, ponds, marshes, watercourses, waterways, wells, springs, irrigation systems,

drainage systems, and other bodies or accumulations of water, surface and underground, natural or artificial, regardless of

the depth of the strata in which underground water is located, that are situated wholly or partly within, or border upon, this

state, or are within its jurisdiction, except those private waters that do not combine or effect a junction with natural surface
or underground waters.

(I) "Person" means the state, any municipal corporation, any other political subdivision of the state, any person as defined in

section 1.59 of the Revised Code, any interstate body created by compact, or the federal government or any department, agency,
or instramentality thereof.

(J) "Industrial water pollution control facility" means any disposal system or any treatment works, pretreatment works,
appliance, equipment, machinery, pipeline or conduit, pumping station, force main, or installation constructed, used, or placed

in operation primarily for the purpose of collecting or conducting industrial waste to a point of disposal or treatment; reducing,

controlling, or eliminating water pollution caused by industrial waste; or reducing, controlling, or eliminating the discharge into

a disposal system of industrial waste or what would be industrial waste if discharged into the waters of the state.

(K) "Schedule of compliance" means a schedule of remedial measures including an enforceable sequence of actions or

operations leading to compliance with standards and rules adopted under sections 6111.041 and 6111.042 of the Revised Code

or compliance with terms and conditions of permits set under division (J) of section 6111.03 of the Revised Code.

(L) "Federal Water Pollution Control Act" means the "Federal Water Pollution Control Act Amendments of 1972," 86 Stat. 886,

33 U.S.C.A. 1251, as amended by the "Clean Water Act of 1977," 91 Stat. 1566, 33 U.S.C.A. 1251, and all other amendments
to that act.

(M) "Historically channelized watercourse" means the portion of a'watercourse on which an improvement, as defined in

divisions (C)(2) to (4) of section 6131.01 of the Revised Code, was constructed pursuant to Chapter 1515., 6131., or 6133. of

the Revised Code or a similar state law that preceded any of those chapters and authorized such an improvement.

(N) "Sludge" means sewage sludge and a solid, semi-solid, or liquid residue that is generated from an industrial wastewater

treatment process and that is applied to land for agronomic benefit. "Sludge" does not include ash generated during the firing

of sludge in a sludge incinerator, grit and screening generated during preliminary treatment of sewage in a treatment works,

animal manure, residue generated during treatment of animal manure, or domestic septage.

(0) "Sludge materials" means solid, semi-solid, or liquid materials derived from sludge and includes products from a treatment

works that result from the treatment, blending, or composting of sludge.

(P) "Storage of sludge" means the placement of sludge on land on which the sludge remains for not longer than two years, but

does not include the placement of sludge on land for treatment.

(Q) "Sludge disposal program" means any program used by an entity that begins with the generation of sludge and includes

t.reatment or disposal of the sludge, as "treatment" and "disposal" are defined in division (Y) of section 3745.11 of the Revised
Code.
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(R) "Agronomic benefit" means any process that promotes or enhances plant growth and includes, but is not limited to, a process
that increases soil fertility and moisture retention.

(S) "Sludge management" means the use, storage, treatment, or disposal of, and management practices related to, sludge and
sludge materials.

(T) "Sludge management permit" means a permit for sludge management that is issued under division (J) of section 6111.03
of the Revised Code.

(U) "Sewage sludge" has the same meaning as in division (Y) of section 3745.11 of the Revised Code.

CREDIT(S)

(1999 H 197, eff. 3-17-00; 1999 S 20, eff. 10-20-99; 1984 H 110, eff. 5-31-84; 1980 H 766; 1976 S 404; 1973 S 80; 132 v

H 314, S 20, H 1; 131 v H 1; 1953 H 1; GC 1261-1b)

Notes of Decisions (22)

R.C. § 6111.01, OH ST § 6111.01

Current through 2013 File 59 of the 130th GA (2013-2014).

End of Document C 2014 Thomson Reuters. No claim to original U.S. Goveinment Works.
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Baldwin's Ohio Revised Code Annotated

Title LXI. Water Supply--Sanitation--Ditches

Chapter 61ii. Water Pollution Control (Refs & Annos)

Miscellaneous Provisions

R.C. § 6111.03

6111.03 Powers of director of environmental protection

Effective: September 5, 2012

Currentness

The director of environmental protection may do any of the following:

(A) Develop plans and programs for the prevention, control, and abatement of new or existing pollution of the waters of the state;

(B) Advise, consult, and cooperate with other agencies of the state, the federal government, other states, and interstate agencies

and with affected groups, political subdivisions, and industries in fiutherance of the purposes of this chapter. Before adopting,

amending, or rescinding a standard or rule pursuant to division (G) of this section or section 6111.041 or 6111.042 of the
Revised Code, the director shall do all of the following:

(1) Mail notice to each statewide organization that the director determines represents persons who would be affected by the
proposed standard or rule, amendment thereto, or rescission thereof at least thirty-five days before any public hearing thereon;

(2) Mail a copy of each proposed standard or rule, amendment thereto, or rescission thereof to any person who requests a copy,
-within five days after receipt of the request therefor;

(3) Consult with appropriate state and local government agencies or their representatives, including statewide organizations of
local government officials, industrial representatives, and other interested persons.

Although the director is expected to discharge these duties diligently, failure to mail any such notice or copy or to so consult

with any person shall not invalidate any proceeding or action of the director.

(C) Administer grants from the federal government and from other sources, public or private, for carrying out any of its functions,

all such moneys to be deposited in the state treasury and kept by the treasurer of state in a separate fund subject to the lawful
orders of the director;

(D) Administer state grants for the construction of sewage and waste collection and treatment works;

(E) Encourage, participate in, or conduct studies, investigations, research, and demonstrations relating to water pollution, and

the causes, prevention, control, and abatement thereof, that are advisable and necessary for the discharge of the director's duties
under this chapter;

.. . .... .,
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(F) Collect and disseminate information relating to water pollution and prevention, control, and abatement thereof;

(G) Adopt, amend, and rescind rules in accordance with Chapter 119. of the Revised Code governing the procedure for hearings,

the filing of reports, the issuance of permits, the issuance of industrial water pollution control certificates, and all other matters

relating to procedure;

(H) Issue, modify, or revoke orders to prevent, control, or abate water pollution by such means as the following:

(1) Prohibiting or abating discharges of sewage, industrial waste, or other wastes into the waters of the state;

(2) Requiring the construction of new disposal systems or any parts thereof, or the modification, extension, or alteration of

existing disposal systems or any parts thereof;

(3) Prohibiting additional connections to or extensions of a sewerage'system when the connections or extensions would result

in an increase in the polluting properties of the effluent from the system when discharged into any waters of the state;

(4) Requiring compliance with any standard or rule adopted under sections 6111.01 to 6111.05 of the Revised Code or term

or condition of a permit.

In the making of those orders, wherever compliance with a rule adopted under section 6111.042 of the Revised Code is

not involved, consistent with the Federal Water Pollution Control Act, the director shall give consideration to, and base the

deterriiination on, evidence relating to the technical feasibility and economic reasonableness of complying with those orders

and to evidence relating to conditions calculated to result from compliance with those orders, and their relation to benefits to

the people of the state to be derived from such compliance in accomplishing the purposes of this chapter.

(I) Review plans, specifications, or other data relative to disposal systems or any part thereof in connection with the issuance

of orders, permits, and industrial water pollution control certificates under this chapter;

(J)(1) Issue, revoke, modify, or deny sludge management permits and permits for the discharge of sewage, industrial waste,

or other wastes into the waters of the state, and for the installation or modification of disposal systems or any parts thereof in

compliance with all requirements of the Federal Water Pollution Control Act and mandatory regulations adopted thereunder 1,

including regulations adopted under section 405 of the Federal Water Pollution Control Act 2, and set terms and conditions of

permits, including schedules of compliance, where necessary. Any person who discharges, transports, or handles storm water

from an animal feeding facility, as defined in section 903.01 of the Revised Code, or pollutants from a concentrated animal

feeding operation, as both terms are defined in that section, is not required to obtain a permit under division (J)(1) of this section

for the installation or modification of a disposal system involving pollutants or storm water or any parts of such a system on and

after the date on which the director of agriculture has finalized the program required under division (A)(1) of section 903.02 of

the Revised Code. In addition, any person who discharges, transports, or handles storm water from an animal feeding facility,

as defined in section 903.01 of the Revised Code, or pollutants from a concentrated animal feeding operation, as both terms are

defined in that section, is not required to obtain a permit under division (J)(1) of this section for the discharge of storm water

from an animal feeding facility or pollutants from a concentrated animal feeding operation on and after the date on which the

. . ...
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United States environmental protection agency approves the NPDES program submitted by the director of agriculture under
section 903.08 of the Revised Code.

Any permit terms and conditions set by the director shall be designed to achieve and maintain full compliance with the national

effluent limitations, national standards of performance for new sources, and national toxic and pretreatment effluent standards

set under that act, and any other mandatory requirements of that act that are imposed by regulation of the administrator of the

United States environmental protection agency. If an applicant for a sludge management permit also applies for a related permit

for the discharge of sewage, industrial waste, or other wastes into the waters of the state, the director may combine the two
permits and issue one permit to the applicant.

A sludge management permit is not required for an entity that treats or transports sewage sludge or for a sanitary landfill when
all of the following apply:

(a) The entity or sanitary landfill does not generate the sewage sludge.

(b) Prior to receipt at the sanitary landfill, the entity has ensured that the sewage sludge meets the requirements established

in rules adopted by the director under section 3734.02 of the Revised Code concerning disposal of municipal solid waste in
a sanitary landfill.

(c) Disposal of the sewage sludge occurs at a sanitary landfill that complies with rules adopted by the director under section
3734.02 of the Revised Code.

As used in division (J)(1) of this section, "sanitary landfill" means a sanitary landfill facility, as defined in rules adopted under

section 3734.02 of the Revised Code, that is licensed as a solid waste facility under section 3734.05 of the Revised Code.

(2) An application for a permit or renewal thereof shall be denied if any of the following applies:

(a) The secretary of the army determines in writing that anchorage or navigation would be substantially impaired thereby;

(b) The director determines that the proposed discharge or source would conflict with an areawide waste treatment management

plan adopted in accordance with section 208 of the Federal Water Pollution Control Act 3;

(c) The administrator of the United States environmental protection agency objects in writing to the issuance or renewal of the

permit in accordance with section 402 (d) of the Federal Water Pollution Control Act 4;

(d) The application is for the discharge of any radiological, chemical, or biological warfare agent or high-level radioactive waste
into the waters of the United States.

(3) To achieve and maintain applicable standards of quality for the waters of the state adopted pursuant to section 6111.041 of

the Revised Code, the director shall impose, where necessary and appropriate, as conditions of each permit, water quality related

effluent limitations in accordance with sections 301, 302, 306, 307, and 405 of the Federal Water Pollution Control Act 5 and, to

the extent consistent with that act, shall give consideration to, and base the determination on, evidence relating to the technical

... . ......... ...... . ...........
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feasibility and economic reasonableness of removing the polluting properties from those wastes and to evidence relating to

conditions calculated to result from that action and their relation to benefits to the people of the state and to accomplishment
of the purposes of this chapter.

(4) Where a discharge having a thermal component from a source that is constructed or modified on or after October 18, 1972,

meets national or state effluent limitations or more stringent permit conditions designed to achieve and maintain compliance with

applicable standards of quality for the waters of the state, which limitations or conditions will ensure protection and propagation

of a balanced, indigenous population of shellfish, fish, and wildlife in or on the body of water into which the discharge is made,

taking into account the interaction of the thermal component with sewage, industrial waste, or other wastes, the director shall

not impose any more stringent limitation on the thermal component of the discharge, as a condition of a permit or renewal

thereof for the discharge, during a ten-year period beginning on the date of completion of the construction or modification of the

source, or during the period of depreciation or amortization of the source for the purpose of section 167 or 169 of the Internal

Revenue Code of 1954 6, whichever period ends first.

(5) The director shall specify in permits for the discharge of sewage, industrial waste, and other wastes, the net volume, net

weight, duration, frequency, and, where necessary, concentration of the sewage, industrial waste, and other wastes that may be

discharged into the waters of the state. The director shall specify in those permits and in sludge management permits that the

permit is conditioned upon payment of applicable fees as required by section 3745.11 of the Revised Code and upon the right

of the director's authorized representatives to enter upon the premises of the person to whom the permit has been issued for the

purpose of determining compliance with this chapter, rules adopted thereunder, or the terms and conditions of a permit, order,

or other determination. The director shall issue or deny an application for a sludge management pennit or a pennit for a new

discharge, for the installation or modification of a disposal system, or for the renewal of a permit, within one hundred eighty

days of the date on which a complete application with all plans, specifications, construction schedules, and other pertinent
information required by the director is received.

(6) The director may condition permits upon the installation of discharge or water quality monitoring equipment or devices and

the filing of periodic reports on the amounts and contents of discharges and the quality of receiving waters that the director

prescribes. The director shall condition each permit for a govemment-owned disposal system or any other "treatment works" as

defined in the Federal Water Pollution Control Act upon the reporting of new introductions of industrial waste or other wastes

and substantial changes in volume or character thereof being introduced into those systems or works from "industrial users"

as defined in section 502 of that act 7, as necessary to comply with section 402(b)(8) of that act $; upon the identification of

the character and volume of pollutants subject to pretreatment standards being introduced into the system or works; and upon

the existence of a program to ensure compliance with pretreatment standards by "industrial users" of the system or works. In

requiring monitoring devices and reports, the director, to the extent consistent with the Federal Water Pollution Control Act,

shall give consideration to technical feasibility and economic reasonableness and shall allow reasonable time for compliance.

(7) A permit may be issued for a period not to exceed five years and may be renewed upon application for renewal. In renewing

a permit, the director shall consider the compliance history of the permit holder and may deny the renewal if the director

determines that the permit holder has not complied with the terms and conditions of the existing permit. A permit may be

modified, suspended, or revoked for cause, including, but not limited to, violation of any condition of the permit, obtaining

a permit by misrepresentation or failure to disclose fully all relevant facts of the permitted discharge or of the sludge use,

storage, treatment, or disposal practice, or changes in any condition that requires either a temporary or permanent reduction

or elimination of the permitted activity. No application shall be denied or permit revoked or modified without a written order

stating the findings upon which the denial, revocation, or modification is based. A copy of the order shall be sent to the applicant
or permit holder by certified mail.

.. . ... ...., ........ . . ....
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(K) Institute or cause to be instituted in any court of competent jurisdiction proceedings to compel compliance with this chapter

or with the orders of the director issued under this chapter, or to ensure compliance with sections 204(b), 307, 308, and 405

of the Federal Water Pollution Control Act;

(L) Issue, deny, revoke, or modify industrial water pollution control certificates;

(M) Certify to the govemment of the United States or any agency thereof that an industrial water pollution control facility is in

conformity with the state program or requirements for the control of water pollution whenever the certification may be required

for a taxpayer under the Internal Revenue Code of the United States, as amended;

(N) Issue, modify, and revoke orders requiring any "industrial user" of any publicly owned "treatment works" as defined in

sections 212(2) and 502(18) of the Federal Water Pollution Control Act to comply with pretreatment standards; establish and

maintain records; make reports; install, use, and maintain monitoring equipment or methods, including, where appropriate,

biological monitoring methods; sample discharges in accordance with methods, at locations, at intervals, and in a manner that

the director determines; and provide other information that is necessary to ascertain whether or not there is compliance with

toxic and pretreatment effluent standards. In issuing, modifying, and revoking those orders, the director, to the extent consistent

with the Federal Water Pollution Control Act, shall give consideration to technical feasibility and economic reasonableness and
shall allow reasonable time for compliance.

(0) Exercise all incidental powers necessary to carry out the purposes of this chapter;

(P) Certify or deny certification to any applicant for a federal license or permit to conduct any activity that may result in any

discharge into the waters of the state that the discharge will comply with the Federal Water Pollution Control Act;

(Q) Administer and enforce the publicly owned treatment works pretreatment program in accordance with the Federal Water

Pollution Control Act. In the administration of that program, the director may do any of the following:

(1) Apply and enforce pretreatment standards;

(2) Approve and deny requests for approval of publicly owned treatment works pretreatment programs, oversee those programs,

and implement, in whole or in part, those programs under any of the following conditions:

(a) The director has denied a request for approval of the publicly owned treatment works pretreatment program;

(b) The director has revoked the publicly owned treatment works pretreatment program;

(c) There is no pretreatment program currently being implemented by the publicly owned treatment works;

(d) The publicly owned treatment works has requested the director to implement, in whole or in part, the pretreatment program.

.. _.:,, ........_ :.4
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(3) Require that a publicly owned treatment works pretreatment program be incorporated in a permit issued to a publicly owned

treatment works as required by the Federal Water Pollution Control Act, require compliance by publicly owned treatment works

with those programs, and require compliance by industrial users with pretreatment standards;

(4) Approve and deny requests for authority to modify categorical pretreatment standards to reflect removal of pollutants

achieved by publicly owned treatment works;

(5) Deny and recommend approval of requests for fundamentally different factors variances submitted by industrial users;

(6) Make determinations on categorization of industrial users;

(7) Adopt, amend, or rescind rules and issue, modify, or revoke orders necessary for the administration and enforcement of the

publicly owned treatment works pretreatment program.

Any approval of a publicly owned treatment works pretreatment program may contain any terms and conditions, including

schedules of compliance, that are necessary to achieve compliance with this chapter.

(R) Except as otherwise provided in this division, adopt rules in accordance with Chapter 119. of the Revised Code establishing

procedures, methods, and equipment and other requirements for equipment to prevent and contain discharges of oil and

hazardous substances into the waters of the state. The rules shall be consistent with and equivalent in scope, content, and

coverage to section 311(j)(1)(c) of the Federal Water Pollution Control Act and regulations adopted under it. The director shall

not adopt rules under this division relating to discharges of oil from oil production facilities and oil drilling and workover

facilities as those terms are defined in that act and regulations adopted under it.

(S)(1) Administer and enforce a program for the regulation of sludge management in this state. In administering the program,

the director, in addition to exercising the authority provided in any other applicable sections of this chapter, may do any of
the following:

(a) Develop plans and programs for the disposal and utilization of sludge and sludge materials;

(b) Encourage, participate in, or conduct studies, investigations, research, and demonstrations relating to the disposal and use

of sludge and sludge materials and the impact of sludge and sludge materials on land located in the state and on the air and
waters of the state;

(c) Collect and disseminate information relating to the disposal and use of sludge and sludge materials and the impact of sludge

and sludge materials on land located in the state and on the air and waters of the state;

(d) Issue, modify, or revoke orders to prevent, control, or abate the use and disposal of sludge and sludge materials or the effects

of the use of sludge and sludge materials on land located in the state and on the air and waters of the state;

.......... ... ...
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(e) Adopt and enforce, modify, or rescind rules necessary for the implementation of division (S) of this section. The rules

reasonably shall protect public health and the environment, encourage the beneficial reuse of sludge and sludge materials, and
minimize the creation of nuisance odors.

The director may specify in sludge management permits the net volume, net weight, quality, and pollutant concentration of the

sludge or sludge materials that may be used, stored, treated, or disposed of, and the manner and frequency of the use, storage,

treatment, or disposal, to protect public health and the environment from adverse effects relating to those activities. The director

shall impose other terms and conditions to protect public health and the environment, minimize the creation of nuisance odors,

and achieve compliance with this chapter and rules adopted under it and, in doing so, shall consider whether the terms and

conditions are consistent with the goal of encouraging the beneficial reuse of sludge and sludge materials.

The director may condition permits on the implementation of treatment, storage, disposal, distribution, or application

management methods and the filing of periodic reports on the amounts, composition, and quality of sludge and sludge materials
that are disposed of, used, treated, or stored.

An approval of a treatment works sludge disposal program may contain any terms and conditions, including schedules of

compliance, necessary to achieve compliance with this chapter and rules adopted under it.

(2) As a part of the program established under division (S)(1) of this section, the director has exclusive authority to regulate

sewage sludge management in this state. For purposes of division (S)(2) of this section, that program shall be consistent with

section 405 of the Federal Water Pollution Control Act and regulations adopted under it and with this section, except that the

director may adopt rules under division (S) of this section that establish requirements that are more stringent than section 405 of

the Federal Water Pollution Control Act and regulations adopted under it with regard to monitoring sewage sludge and sewage

sludge materials and establishing acceptable sewage sludge management practices and pollutant levels in sewage sludge and
sewage sludge materials.

This chapter authorizes the state to participate in any national sludge management program and the national pollutant discharge

elimination system, to administer and enforce the publicly owned treatment works pretreatment program, and to issue permits

for the discharge of dredged or fill materials, in accordance with the Federal Water Pollution Control Act. This chapter shall

be administered, consistent with the laws of this state and federal law, in the same manner that the Federal Water Pollution
Control Act is required to be administered.

This section does not apply to animal waste disposal systems and related management and conservation practices subject to
rules adopted pursuant to division (E)(4) of section 1511.02 of the Revised Code. However, until the date on which the United
States environmental protection agency approves the NPDES program submitted by the director of agriculture under section

903.08 of the Revised Code, this exclusion does not apply to animal waste treatment works having a controlled direct discharge
to the waters of the state or any concentrated animal feeding operation, as defined in 40 C.F.R. 122.23(b)(2). On and after the
date on which the United States environmental protection agency approves the NPDES program submitted by the director of
agriculture under section 903.08 of the Revised Code, this section does not apply to storm water from an animal feeding facility,
as defined in section 903.01 of the Revised Code, or to pollutants discharged from a concentrated animal feeding operation,

as both terms are defined in that section. Neither of these exclusions applies to the discharge of animal waste into a publicly
owned treatment works.

CREDIT(S)

(2012 S 294, eff. 9-5-12; 2009 H 363, eff. 12-22-09; 2003 H 152, eff. 11-5-03; 2000 S 141, eff. 3-15-01; 1999 H 197, eff.
3-17-00; 1994 S 182, eff. 10-20-94; 1988 S 367, eff. 12-14-88; 1984 H 37; 1981 S 155, H 694; 1980 H 766; 1973 S 80; 1972
S 397; 132 v H 314, S 20; 131 v H 1; 1953 H 1; GC 1261-1d)
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COIVIPARATIVE LAWS

Colo.--West's C.R.S.A. 25-8-101 et seq.

Ga.--O.C.G.A. § 12-5-21 et seq.

Idaho--I.C. § 39-3601 et seq.

III.--ILCS 415 5/11 et seq.

Kan.--K.S.A. 65-3301 et seq.

La.--LSA-R.S. 40:2321 et seq.

Mass.--M.G.L.A. c. 21, § 26 et seq.

Miss.--Code 1972, § 49-17-1 et seq.

Mo.--V.A.M.S. § 644.006 et seq.

Mont.--MCA 75-5-101 et seq.

N.C.--G.S. § 143-211 et seq.

Neb.--R.R.S.1943, § 81-1504 et seq.

Nev.--N.R.S. 445A.300.

N.M.--NMSA 1978, § 74-6-1 et seq.

Pa.--35 P.S. § 691.1 et seq.

S.D.--SDCL 34A-2-1 et seq.

Tex.--V.T.C.A. Water Code § 26.001 et seq.

Vt.--10 V.S.A. § 1251 et seq.

Wash.--West's RCWA 90.48.010 et seq.

Notes of Decisions (100)

Footnotes

1 Prior and current versions differ; although no amendment to this language was indicated in 2000 S 141, "thereunder" appeared as

"tereunder" in 1999 H 197.

2 33 U.S.C.A. § 1345.
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3 33 U.S.C.A. § 1288.

4 33 U.S.C.A. § 1342(d).

5 33 U.S.C.A. §§ 1311, 1312, 1316, 1317, and 1345.

6 26 U.S.C.A. § 167 or 169.

7 33 U.S.C.A. § 1362.

8 33 U.S.C.A. § 1342(b)(8).

R.C. § 6111.03, OH ST § 6111.03

Current through 2013 File 47 of the 130th GA (2013-2014).

FnrB of Dssc.tinrale-aat 4 2013 Thontson Reuters. No claim to original U.S. Govemment Works.
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Baldwin's Ohio Revised Code Annotated

Title LXI. Water Supply--Sanitation--Ditches

Chapter 6iii. Water Pollution Control (Refs & Annos)

Miscellaneous Provisions

RC. § 6ui.o41

6111.041 Water quality standards; hearings

Currentness

In furtherance of sections 6111.01 to 6111.08 of the Revised Code, the director of environmental protection shall adopt standards

of water quality to be applicable to the waters of the state. Such standards shall be adopted pursuant to a schedule established,

and from time to time amended, by the director, to apply to the various waters of the state, in accordance with Chapter 119. of

the Revised Code. Such standards shall be adopted in accordance with section 303 of the "Federal Water Pollution Control Act"

and shall be designed to improve and maintain the quality of such waters for the purpose of protecting the public health and

welfare, and to enable the present and planned use of such waters for public water supplies, industrial and agricultural needs,

propagation of fish, aquatic life, and wildlife, and recreational purposes. Such standards may be amended from time to time

as determined by the director. Prior to establishing, amending, or repealing standards of water quality the director shall, after

due notice, conduct public hearings thereon. Notice of hearings shall specify the waters to which the standards relate, and the

time, date, and place of hearing.

Standards of quality for the waters of the state, or any amendment or repeal thereof, become effective upon adoption by the

director. The director shall implement the standards so established in the issuance, revocation, modification, or denial of permits.

CREDIT(S)

(1980 H 766, eff. 7-25-80; 1973 S 80; 1972 S 397; 132 v H 314)

Notes of Decisions (19)

R.C. § 6111.041, OH ST § 6111.041
Current through 2013 File 47 of the 130th GA (2013-2014).

End E6f DddcEEme31t Cc% 2013 Thonison Reuters. No claim to oiiginal U.S. Government Works.
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Baldwin's Ohio Revised Code Annotated

Title LXl. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs & Annos)

Exemptions

R.C. § 6111.50

6111.5o Definitions

Currentness

As used in sections 6111.50 to 6111.56 of the Revised Code:

(A) "Credible data" means scientifically valid chemical, physical, or biological water quality monitoring data conceming

surface waters, including qualitative scoring of physical habitat characteristics and the sampling of fish, macroinvertebrates,

and water quality, that have been collected by or submitted to the director of environmental protection and that comply with the

requirements established in rules adopted under section 6111.51 of the Revised Code. "Credible data" may include historical

data if the director identifies compelling reasons as to why the data are credible.

(B) "Historical data" means data that are more than five years old.

(C) "Naturally occurring condition" means any condition affecting water quality that is not caused by human influence on

the environment, including, but not limited to, soils, geology, hydrology, climate, wildlife, and water flow with specific

consideration given to seasonal and other natural variations.

(D) "Qualified data collector" means an individual who meets the requirements established in rules adopted under section
6111.53 of the Revised Code.

CREDIT(S)

(2003 H 43, eff. 10-21-03)

R.C. § 6111.50, OH ST § 6111.50

Current through 2013 File 59 of the 130th GA (2013-2014).

End mffbacu.meut C, 2014 Thomson Reuters. No claim to original U.S. Govemnient Works.
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Baldwin's Ohio Revised Code Annotated

Title LXI. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs & Annos)

Exemptions

R.C. § 6111.51

6111.51 Rules, credible data criteria

Currentness

(A)(1) The director of environmental protection shall adopt rules that establish criteria for three levels of credible data related

to surface water monitoring and assessment. The rules pertaining to each level shall establish requirements for data assessment,

sample collection and analytical methods, and quality assurance and quality control procedures that must be followed in order

to classify data as credible at that level. The rules shall provide that level three credible data are collected by employing the most

stringent methods and procedures, level two credible data are collected using methods and procedures that are less stringent

than methods and procedures used to collect level three credible data, but more stringent than methods and procedures used to

collect level one, and level one credible data are collected by employing the least stringent methods and procedures.

The requirements established in the rules for each level of credible data shall be commensurate with, and no more stringent

than necessary to support, the purposes for which the data will be used. In adopting rules under this section, the director shall

consider the cost of data collection methods and procedures to persons or entities collecting data, and the burden of compliance

with those methods and procedures for those persons or entities, while ensuring the degree of accuracy commensurate with

the purpose for which the data will be used. No data shall be classified as credible data unless they have been collected in

compliance with the applicable methods and procedures for collecting the data established in rules adopted under this section.

(2) The director shall file the rules required to be adopted under division (A)(1) of this section with the secretary of state, the

director of the legislative service commission, and the joint committee on agency rule review in accordance with divisions

(B) and (H) of section 119.03 of the Revised Code not later than one year after the effective date of this section. As soon as

practicable thereafter, the director shall proceed to adopt the rules in accordance with all other applicable provisions of Chapter
119. of the Revised Code.

(B)(1) Level three credible data shall be used for the purposes specified in section 6111.52 of the Revised Code.

(2) Levels two and three credible data shall be used for the purpose of evaluating the effectiveness of pollution controls for

point sources and nonpoint sources and initial screening of water quality problems to determine if additional study is needed.

(3) Levels one, two, and three credible data shall be used for public awareness and education activities.

(C) No data shall be considered credible unless the data originate from studies and samples collected by the environmental

protection agency, its contractors, federal or state environmental agencies, or qualified data collectors. However, data submitted

pursuant to the requirements of a permit issued by an agency of the state or submitted as a result of findings and orders issued

by the director or pursuant to a court order shall be considered credible unless the director identifies reasons why the data are
not credible.

... ....................................... ... .. . ..............., .:: ... .,.
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(D) If the director has obtained credible data for a surface water, the director also may use historical data for the purpose of

determining whether any water quality trends exist for that surface water.

(E) Sections 6111.50 to 6111.56 of the Revised Code do not apply to civil or criminal enforcement actions brought under section
6111.07 of the Revised Code.

(F) The director's use of credible data shall be consistent with the Federal Water Pollution Control Act.

(G) Nothing in sections 6111.50 to 6111.56 of the Revised Code is an exception to statutory, common, or municipal law of
trespass.

CREDIT(S)

(2003 H 43, eff. 10-21-03)

R.C. § 6111.51, OH ST § 6111.51

Current through 2013 File 59 of the 130th GA (2013-2014).

End of Document G 2014 T1lomson Reuters. No claim to original U.S. Governnlent Works.
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Baldwin's Ohio Revised Code Annotated

Title LXI. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs & Annos)
Exemptions

R.C. § 6111.52

6111.52 Level three data use

Currentness

The director of environmental protection shall use only level three credible data to conduct any of the following activities:

(A) Developing, reviewing, and revising use designations in water quality standards;

(B) Developing a statewide water quality inventory or other water assessment report;

(C) Identifying, listing, and delisting waters of the state for the purpose of section 303(d) of the Federal Water Pollution Control
Act;

(D) Determining whether a water of the state is supporting its designated use or other classification;

(E) Establishing a total maximum daily load for a water of the state.

CREDIT(S)

(2003 H 43, eff. 10-21-03)

R.C. § 6111.52, OH ST § 6111.52

Current through 2013 File 59 of the 130th GA (2013-2014).

Eud eaf Doceasnaent C 2014 Thomson Reuters. No claim to original U.S. Government Works.

...... . ..:..

C._EAi
176
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Baldwin's Ohio Revised Code Annotated

Title LXI. Water Supply--Sanitation--Ditches

Chapter 6111. Water Pollution Control (Refs & Annos)

Exemptions

R.C. § 6111.56

6111.56 Unknown or naturally occurring sources

Currentness

(A) If the source or sources of a pollutant causing an impairment of a water of the state are unknown, the water of the state may

be identified and listed under section 303(d)of the Federal Water Pollution Control Act. However, the director of environmental

protection shall continue to monitor the water of the state to determine the source or sources of the impairment before a total

maximum daily load is established for the water of the state pursuant to that section.

(B) The director shall not include a water of the state on a list established under section 303(d) of the Federal Water Pollution

Control Act or establish a total maximum daily load for a water of the state if the failure of the water of the state to comply with

an applicable water quality standard results solely from the existence of a naturally occurring condition or conditions.

(C) The director shall establish narrative water quality standards where numerical criteria cannot be established or to supplement

numerical criteria.

CREDIT(S)
(2003 H 43, eff. 10-21-03)

R.C. § 6111.56, OH ST § 6111.56
Current through 2013 File 59 of the 130th GA (2013-2014).

End o€ I3utu caat^aac

l

Cu" 2014 Thomson Reuters. No claiin to oiiginal U.S. Government Works.
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Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)

Subchapter D. Water Programs

Part 122. EPA Administered Permit Programs: the National Pollutant Discharge Elimination System
(Refs & Annos)

Subpart C. Permit Conditions

40 C.F.R. § 122.44

§ 122.44 Establishing limitations, standards, and other permit

conditions (applicable to State NPDES programs, see § 123•25)•

Effective: April 11, 2007

Currentness

In addition to the conditions established under § 122.43(a), each NPDES permit shall include conditions meeting the following

requirements when applicable.

(a)(1) Technology-based effluent limitations and standards based on: effluent limitations and standards promulgated under
section 301 of the CWA, or new source performance standards promulgated under section 306 of CWA, on case-by-case effluent
limitations determined under section 402(a)(1) of CWA, or a combination of the three, in accordance with § 125.3 of this
chapter. For new sources or new dischargers, these technology based limitations and standards are subject to the provisions
of § 122.29(d) (protection period).

(2) Monitoring waivers for certain guideline-listed pollutants.

(i) The Director may authorize a discharger subject to technology-based effluent limitations guidelines and standards in

an NPDES permit to forego sampling of a pollutant found at 40 CFR Subchapter N of this chapter if the discharger has

demonstrated through sampling and other technical factors that the pollutant is not present in the discharge or is present

only at background levels from intake water and without any increase in the pollutant due to activities of the discharger.

(ii) This waiver is good only for the term of the permit and is not available during the term of the first permit issued to
a discharger.

(iii) Any request for this waiver must be submitted when applying for a reissued permit or modification of a reissued

permit. The request must demonstrate through sampling or other technical information, including information generated

during an earlier permit term that the pollutant is not present in the discharge or is present only at background levels from

intake water and without any increase in the pollutant due to activities of the discharger.

(iv) Any grant of the monitoring waiver must be included in the permit as an express permit condition and the reasons

supporting the grant must be documented in the permit's fact sheet or statement of basis.

. ... ......
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(v) This provision does not supersede certification processes and requirements already established in existing effluent
limitations guidelines and standards.

(b)(1) Other effluent limitations and standards under sections 301, 302, 303, 307, 318, and 405 of CWA. If any applicable
toxic effluent standard or prohibition (including any schedule of compliance specified in such effluent standard or prohibition)
is promulgated under section 307(a) of CWA for a toxic pollutant and that standard or prohibition is more stringent than any
limitation on the pollutant in the permit, the Director shall institute proceedings under these regulations to modify or revoke
and reissue the permit to conform to the toxic effluent standard or prohibition. See also § 122.41(a).

(2) Standards for sewage sludge use or disposal under section 405(d) of the CWA unless those standards have been included

in a permit issued under the appropriate provisions of subtitle C of the Solid Waste Disposal Act, Part C of Safe Drinking

Water Act, the Marine Protection, Research, and Sanctuaries Act of 1972, or the Clean Air Act, or under State permit

programs approved by the Administrator. When there are no applicable standards for sewage sludge use or disposal, the

permit may include requirements developed on a case-by-case basis to protect public health and the environment from any

adverse effects which may occur from toxic pollutants in sewage sludge. If any applicable standard for sewage sludge use

or disposal is promulgated under section 405(d) of the CWA and that standard is more stringent than any limitation on the

pollutant or practice in the permit, the Director may initiate proceedings under these regulations to modify or revoke and

reissue the permit to conform to the standard for sewage sludge use or disposal.

(3) Requirements applicable to cooling water intake structures under section 316(b) of the CWA, in accordance with part
125, subparts I, J, and N of this chapter.

(c) Reopener clause: For any permit issued to a treatment works treating domestic sewage (including "sludge-only facilities"),

the Director shall include a reopener clause to incorporate any applicable standard for sewage sludge use or disposal promulgated

under section 405(d) of the CWA. The Director may promptly modify or revoke and reissue any permit containing the reopener

clause required by this paragraph if the standard for sewage sludge use or disposal is more stringent than any requirements for

sludge use or disposal in the permit, or controls a pollutant or practice not limited in the permit.

(d) Water quality standards and State requirements: any requirements in addition to or more stringent than promulgated effluent
limitations guidelines or standards under sections 301, 304, 306, 307, 318, and 405 of CWA necessary to:

(1) Achieve water quality standards established under section 303 of the CWA, including State narrative criteria for water
quality.

(i) Limitations must control all pollutants or pollutant parameters (either conventional, nonconventional, or toxic

pollutants) which the Director determines are or may be discharged at a level which will cause, have the reasonable

potential to cause, or contribute to an excursion above any State water quality standard, including State narrative criteria
for water quality.

(ii) When determining whether a discharge causes, has the reasonable potential to cause, or contributes to an in-stream

excursion above a narrative or numeric criteria within a State water quality standard, the permitting authority shall use

procedures which account for existing controls on point and nonpoint sources of pollution, the variability of the pollutant

......... ........
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or pollutant parameter in the effluent, the sensitivity of the species to toxicity testing (when evaluating whole effluent

toxicity), and where appropriate, the dilution of the effluent in the receiving water.

(iii) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a discharge
causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the allowable ambient

concentration of a State numeric criteria within a State water quality standard for an individual pollutant, the permit must
contain effluent limits for that pollutant.

(iv) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a discharge

causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the numeric criterion for whole

effluent toxicity, the permit must contain effluent limits for whole effluent toxicity.

(v) Except as provided in this subpar-a.graph, when the permitting authority determines, using the procedures in paragraph

(d)(1)(ii) of this section, toxicity testing data, or other information, that a discharge causes, has the reasonable potential to

cause, or contributes to an in-stream excursion above a narrative criterion within an applicable State water quality standard,

the per,nit must contain effluent limits for whole effluent toxicity. Limits on whole effluent toxicity are not necessary where

the permitting authority demonstrates in the fact sheet or statement of basis of the NPDES permit, using the procedures

in paragraph (d)(1)(ii) of this section, that chemical-specific limits for the effluent are sufficient to attain and maintain

applicable numeric and narrative State water quality standards.

(vi) Where a State has not established a water quality criterion for a specific chemical pollutant that is present in an effluent

at a concentration that causes, has the reasonable potential to cause, or contributes to an excursion above a narrative

criterion within an applicable State water quality standard, the permitting authority must establish effluent limits using

one or more of the following options:

(A) Establish effluent limits using a calculated numeric water quality criterion for the pollutant which the permitting
authority demonstrates will attain and maintain applicable narrative water quality criteria and will fully protect the
designated use. Such a criterion may be derived using a proposed State criterion, or an explicit State policy or
regulation interpreting its narrative water quality criterion, supplemented with other relevant information which may
include: EPA's Water Quality Standards Handbook, October 1983, risk assessment data, exposure data, information
about the pollutant from the Food and Drug Administration, and current EPA criteria documents; or

(B) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria, published under section 304(a)

of the CWA, supplemented where necessary by other relevant information; or

(C) Establish effluent limitations on an indicator parameter for the pollutant of concern, provided:

(1) The permit identifies which pollutants are intended to be controlled by the use of the effluent limitation;

(2) The fact sheet required by § 124.56 sets forth the basis for the limit, including a finding that compliance

with the effluent limit on the indicator parameter will result in controls on the pollutant of concern which are

sufficient to attain and maintain applicable water quality standards;

. ..
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(3) The permit requires all effluent and ambient monitoring necessary to show that during the term of the permit

the limit on the indicator parameter continues to attain and maintain applicable water quality standards; and

(4) The permit contains a reopener clause allowing the permitting authority to modify or revoke and reissue the

permit if the limits on the indicator parameter no longer attain and maintain applicable water quality standards.

(vii) When developing water quality-based effluent limits under this paragraph the permitting authority shall ensure that:

(A) The level of water quality to be achieved by limits on point sources established under this paragraph is derived
from, and complies with all applicable water quality standards; and

(B) Effluent limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both,

are consistent with the assumptions and requirements of any available wasteload allocation for the discharge prepared
by the State and approved by EPA pursuant to 40 CFR 130.7.

(2) Attain or maintain a specified water quality through water quality related effluent limits established under section 302
of CWA;

(3) Conform to the conditions to a State certification under section 401 of the CWA that meets the requirements of § 124.53

when EPA is the permitting authority. If a State certification is stayed by a court of competent jurisdiction or an appropriate

State board or agency, EPA shall notify the State that the Agency will deem certification waived unless a finally effective

State certification is received within sixty days from the date of the notice. If the State does not forward a finally effective

certification within the sixty day period, EPA shall include conditions in the permit that may be necessary to meet EPA's
obligation under section 301(b)(1)(C) of the CWA;

(4) Conform to applicable water quality requirements under section 401(a)(2) of CWA when the discharge affects a State
other than the certifying State;

(5) Incorporate any more stringent limitations, treatment standards, or schedule of compliance requirements established
under Federal or State law or regulations in accordance with section 301(b)(1)(C) of CWA;

(6) Ensure consistency with the requirements of a Water Quality Management plan approved by EPA under section 208(b)
of CWA;

(7) Incorporate section 403(c) criteria under part 125, subpart M, for ocean discharges;

(8) Incorporate alternative effluent limitations or standards where warranted by "fundamentally different factors," under
40 CFR part 125, subpart D;

................................. .. ....... ..,:.. _
; ^ . :' { k 181



§ 122.4^'a Establisfairsg Rimetatacoras, stanaiaeabs, and other permito.., 40 C.F.R. § 122044

(9) Incorporate any other appropriate requirements, conditions, or limitations (other than effluent limitations) into a new

source permit to the extent allowed by the National Environmental Policy Act, 42 U.S.C. 4321 et seq. and section 511 of

the CWA, when EPA is the permit issuing authority. (See § 122.29(c)).

(e) Technology-based controls for toxic pollutants. Limitations established under paragraphs (a), (b), or (d) of this section, to

control pollutants meeting the criteria listed in paragraph (e)(1) of this section. Limitations will be established in accordance

with paragraph (e)(2) of this section. An explanation of the development of these limitations shall be included in the fact sheet

under § 124.56(b)(1)(i).

(1) Limitations must control all toxic pollutants which the Director determines (based on information reported in a permit

application under § 122.21 (g)(7) or in a notification under § 122.42(a)(1) or on other information) are or may be discharged

at a level greater than the level which can be achieved by the technology-based treatment requirements appropriate to the

permittee under § 125.3(c) of this chapter; or

(2) The requirement that the limitations control the pollutants meeting the criteria of paragraph (e)(1) of this section will

be satisfied by:

(i) Limitations on those pollutants; or

(ii) Limitations on other pollutants which, in the judgment of the Director, will provide treatment of the pollutants under
paragraph (e)(1) of this section to the levels required by § 125.3(c).

(f) Notification level. A notification level which exceeds the notification level of § 122.42(a)(1)(i), (ii) or ( iii), upon a petition

from the permittee or on the Director's initiative. This new notification level may not exceed the level which can be achieved

by the technology-based treatment requirements appropriate to the permittee under § 125.3(c).

(g) Twenty-four hour reporting. Pollutants for which the permittee must report violations of maximum daily discharge

limitations under § 122.41(1)(6)(ii)(C) (24-hour reporting) shall be listed in the permit. This list shall include any toxic pollutant

or hazardous substance, or any pollutant specifically identified as the method to control a toxic pollutant or hazardous substance.

(h) Durations for permits, as set forth in § 122.46.

(i) Monitoring requirements. In addition to § 122.48, the following monitoring requirements:

(1) To assure compliance with permit limitations, requirements to monitor:

(i) The mass (or other measurement specified in the permit) for each pollutant limited in the permit;

(ii) The volume of effluent discharged from each outfall;

.. ... .. .
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(iii) Other measurements as appropriate including pollutants in internal waste streams under § 122.45(i); pollutants in

intake water for net limitations under § 122.45(f); frequency, rate of discharge, etc., for noncontinuous discharges under

§ 122.45(e); pollutants subject to notification requirements under § 122.42(a); and pollutants in sewage sludge or other

monitoring as specified in 40 CFR part 503; or as determined to be necessary on a case-by-case basis pursuant to section
405(d)(4) of the CWA.

(iv) According to test procedures approved under 40 CFR part 136 for the analyses of pollutants or another method is

required under 40 CFR subchapters N or O. In the case of pollutants for which there are no approved methods under 40

CFR Part 136 or otherwise required under 40 CFR subchapters N or 0, monitoring must be conducted according to a test

procedure specified in the permit for such pollutants.

(2) Except as provided in paragraphs (i)(4) and (i)(5) of this section, requirements to report monitoring results shall be

established on a case-by-case basis with a frequency dependent on the nature and effect of the discharge, but in no case

less than once a year. For sewage sludge use or disposal practices, requirements to monitor and report results shall be

established on a case-by-case basis with a frequency dependent on the nature and effect of the sewage sludge use or disposal

practice; minimally this shall be as specified in 40 CFR part 503 (where applicable), but in no case less than once a year.

(3) Requirements to report monitoring results for storm water discharges associated with industrial activity which are

subject to an effluent limitation guideline shall be established on a case-by-case basis with a frequency dependent on the

nature and effect of the discharge, but in no case less than once a year.

(4) Requirements to report monitoring results for storm water discharges associated with industrial activity (other than

those addressed in paragraph (i)(3) of this section) shall be established on a case-by-case basis with a frequency dependent

on the nature and effect of the discharge. At a minimum, a permit for such a discharge must require:

(i) The discharger to conduct an annual inspection of the facility site to identify areas contributing to a storm water discharge

associated with industrial activity and evaluate whether measures to reduce pollutant loadings identified in a storm water

pollution prevention plan are adequate and properly implemented in accordance with the terms of the permit or whether

additional control measures are needed;

(ii) The discharger to maintain for a period of three years a record summarizing the results of the inspection and a

certification that the facility is in compliance with the plan and the pernut, and identifying any incidents of non-compliance;

(iii) Such report and certification be signed in accordance with § 122.22; and

(iv) Permits for storm water discharges associated with industrial activity from inactive mining operations may, where

annual inspections are impracticable, require certification once every three years by a Registered Professional Engineer

that the facility is in compliance with the permit, or alternative requirements.

(5) Permits which do not require the submittal of monitoring result reports at least annually shall require that the permittee

report all instances of noncompliance not reported under § 122.41(1) (1), (4), (5), and (6) at least annually.
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(j) Pretreatment program for POTWs. Requirements for POTWs to:

(1) Identify, in terms of character and volume of pollutants, any Significant Industrial Users discharging into the POTW

subject to Pretreatment Standards under section 307(b) of CWA and 40 CFR part 403.

(2)(i) Submit a local program when required by and in accordance with 40 CFR part 403 to assure compliance with

pretreatment standards to the extent applicable under section 307(b). The local program shall be incorporated into the

permit as described in 40 CFR part 403. The program must require all indirect dischargers to the POTW to comply with

the reporting requirements of 40 CFR part 403.

(ii) Provide a written technical evaluation of the need to revise local limits under 40 CFR 403.5(c)(1), following permit

issuance or reissuance.

(3) For POTWs which are "sludge-only facilities," a requirement to develop a pretreatment program under 40 CFR Part

403 when the Director determines that a pretreatment program is necessary to assure compliance with Section 405(d) of

the CWA.

(k) Best management practices (BMPs) to control or abate the discharge of pollutants when:

(1) Authorized under section 304(e) of the CWA for the control of toxic pollutants and hazardous substances from ancillary

industrial activities;

(2) Authorized under section 402(p) of the CWA for the control of storm water discharges;

(3) Numeric effluent limitations are infeasible; or

(4) The practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes and

intent of the CWA.

Note to paragraph (k)(4): Additional technical information on BMPs and the elements of BMPs is contained in the following

documents: Guidance Manual for Developing Best Management Practices (BMPs), October 1993, EPA No. 833/B-93-004,

NTIS No. PB 94-178324, ERIC No. W498); Storm Water Management for Construction Activities: Developing Pollution

Prevention Plans and Best Management Practices, September 1992, EPA No. 832/R-92-005, NTIS No. PB 92-235951,

ERIC No. N482); Storm Water Management for Construction Activities, Developing Pollution Prevention Plans and Best

Management Practices: Summary Guidance, EPA No. 833/R-92-001, N'I'IS No. PB 93-223550; ERIC No. W139; Storm

Water Management for Industrial Activities, Developing Pollution Prevention Plans and Best Management Practices, September

1992; EPA 832/R-92-006, NTIS No. PB 92-235969, ERIC No. N477; Storm Water Management for Industrial Activities,

Developing Pollution Prevention Plans and Best Management Practices: Summary Guidance, EPA 833/R-92-002, NTIS No.

PB 94-133782; ERIC No. W492. Copies of those documents (or directions on how to obtain them) can be obtained by contacting

either the Office of Water Resource Center (using the EPA document number as a reference) at (202) 260-7786; or the

Educational Resources Information Center (ERIC) (using the ERIC number as a reference) at (800) 276-0462. Updates of these

.. .. .. ............................
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documents or additional BMP documents may also be available. A list of EPA BMP guidance documents is available on the

OWM Home Page at http://www.epa.gov/owm. In addition, States may have BMP guidance documents.

These EPA guidance documents are listed here only for informational purposes; they are not binding and EPA does not intend

that these guidance documents have any mandatory, regulatory effect by virtue of their listing in this note.

(1) Reissued permits.

(1) Except as provided in paragraph (1)(2) of this section when a permit is renewed or reissued, interim effluent limitations,

standards or conditions must be at least as stringent as the final effluent limitations, standards, or conditions in the previous

permit (unless the circumstances on which the previous permit was based have materially and substantially changed since

the time the permit was issued and would constitute cause for permit zn.odifxcation or revocation and reissuanc,P under §
122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of the CWA, a permit may not
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 304(b) subsequent to
the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent
limitations in the previous permit.

(i) Exceptions--A permit with respect to which paragraph (1)(2) of this section applies may be renewed, reissued, or

modified to contain a less stringent effluent limitation applicable to a pollutant, if--

(A) Material and substantial alterations or additions to the permitted facility occurred after permit issuance which

justify the application of a less stringent effluent limitation;

(B)(1) Information is available which was not available at the time of permit issuance (other than revised regulations,

guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at
the time of permit issuance; or

(2) The Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing
the permit under section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which the permittee has no control and

for which there is no reasonably available remedy;

(D) The permittee has received a permit modification under section 301(c), 301(g), 301(h), 301(i), 301(k), 301(n),
or 316(a); or

(E) The permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous

effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level

...... .. ...
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of pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at

the time of permit renewal, reissuance, or modification).

(ii) Limitations. In no event may a permit with respect to which paragraph (1)(2) of this section applies be renewed, reissued,

or modified to contain an effluent limitation which is less stringent than required by effluent guidelines in effect at the time

the permit is renewed, reissued, or modified. In no event may such a permit to discharge into waters be renewed, issued, or

modified to contain a less stringent effluent limitation if the implementation of such limitation would result in a violation

of a water quality standard under section 303 applicable to such waters.

(m) Privately owned treatment works. For a privately owned treatment works, any conditions expressly applicable to any user,
as a limited copermittee, that may be necessary in the permit issued to the treatment works to ensure compliance with applicable

requirements under this part. Alternatively, the Director may issue separate permits to the treatment works and to its users, or

may require a separate permit application from any user. The Director's decision to issue a permit with no conditions applicable

to any user, to impose conditions on one or more users, to issue separate permits, or to require separate applications, and the

basis for that decision, shall be stated in the fact sheet for the draft pemiit for the treatment works.

(n) Grants. Any conditions imposed in grants made by the Administrator to POWs under sections 201 and 204 of CWA which
are reasonably necessary for the achievement of effluent limitations under section 301 of CWA.

(o) Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage sludge from publicly owned
treatment works or any other treatment works treating domestic sewage for any use for which regulations have been established,
in accordance with any applicable regulations.

(p) Coast Guard. When a permit is issued to a facility that may operate at certain times as a means of transportation over water,

a condition that the discharge shall comply with any applicable regulations promulgated by the Secretary of the department

in which the Coast Guard is operating, that establish specifications for safe transportation, handling, carriage, and storage of
pollutants.

(q) Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that navigation and anchorage will

not be substantially impaired, in accordance with § 124.59 of this chapter.

(r) Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System (as defined in 40 CFR 132.2),

conditions promulgated by the State, Tribe, or EPA pursuant to 40 CFR part 132.

(s) Qualifying State, Tribal, or local programs.

(1) For storm water discharges associated with small construction activity identified in § 122.26(b)(15), the Director

may include permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control program

requirements by reference. Where a qualifying State, Tribal, or local program does not include one or more of the elements

in this paragraph (s)(1), then the Director must include those elements as conditions in the permit. A qualifying State,

Tribal, or local erosion and sediment control program is one that includes:
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(i) Requirements for construction site operators to implement appropriate erosion and sediment control best management
practices;

(ii) Requirements for construction site operators to control waste such as discarded building materials, concrete truck

washout, chemicals, litter, and sanitary waste at the construction site that may cause adverse impacts to water quality;

(iii) Requirements for construction site operators to develop and implement a storm water pollution prevention plan. (A

storm water pollution prevention plan includes site descriptions, descriptions of appropriate control measures, copies of

approved State, Tribal or local requirements, maintenance procedures, inspection procedures, and identification of non-
storm water discharges); and

(iv) Requirements to submit a site plan for review that incorporates consideration of potential water quality impacts.

(2) For storm water discharges from construction activity identified in § 122.26(b)(14)(x), the D(rector may include

permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control program requirements by

reference. A qualifying State, Tribal or local erosion and sediment control program is one that includes the elements listed

in paragraph (s)(1) of this section and any additional requirements necessary to achieve the applicable technology-based

standards of "best available technology" and "best conventional technology" based on the best professional judgment of
the permit writer.

Credits

[49 FR 31842, Aug. 8, 1984; 49 FR 38049, Sept. 26, 1984; 50 FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 27, 1985; 54 FR

256, Jan. 4, 1989; 54 FR 18783, May 2, 1989; 54 FR 23895, 23896, June 2, 1989; 57 FR 11413, Apri12, 1992; 57 FR 33049,

July 24, 1992; 58 FR 18016, April 7, 1993; 60 FR 15386, March 23, 1995; 64 FR 42469, Aug. 4, 1999; 64 FR 43426, Aug.

10, 1999; 64 FR 68847, Dec. 8, 1999; 65 FR 30908, May 15, 2000; 65 FR 43661, July 13, 2000; 66 FR 53048, Oct. 18, 2001;

66 FR 65337, Dec. 18, 2001; 68 FR 13608, March 19, 2003; 69 FR 41682, July 9, 2004; 70 FR 60191, Oct. 14, 2005; 71 FR
35040, June 16, 2006; 72 FR 11212, March 12, 2007]

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted.

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq.

Notes of Decisions (144)

Current through January 23, 2014; 79 FR 3740
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Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)

Subchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.2

§ 130.2 Definitions.

Currentness

(a) The Act. The Clean Water Act, as amended, 33 U.S.C. 1251 et seq.

(b) Indian Tribe. Any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and exercising

govenunental authority over a Federal Indian reservation.

(c) Pollution. The man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity of water.

(d) Water quality standards (WQS). Provisions of State or Federal law which consist of a designated use or uses for the waters

of the United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the

public health or welfare, enhance the quality of water and serve the purposes of the Act.

(e) Load or loading. An amount of matter or thermal energy that is introduced into a receiving water; to introduce matter or

thermal energy into a receiving water. Loading may be either man-caused (pollutant loading) or natural (natural background
loading).

(f) Loading capacity. The greatest amount of loading that a water can receive without violating water quality standards.

(g) Load allocation (LA). The portion of a receiving water's loading capacity that is attributed either to one of its existing
or future nonpoint sources of pollution or to natural background sources. Load allocations are best estimates of the loading,
which may range from reasonably accurate estimates to gross allotments, depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible, natural and nonpoint source loads should be distinguished.

(h) Wasteload allocation (WLA). The portion of a receiving water's loading capacity that is allocated to one of its existing or
future point sources of pollution. WLAs constitute a type of water quality-based effluent limitation.

(i) Total maximum daily load (TMDL). The sum of the individual WLAs for point sources and LAs for nonpoint sources and

natural background. If a receiving water has only one point source discharger, the TMDL is the sum of that point source WLA

plus the LAs for any nonpoint sources of pollution and natural background sources, tributaries, or adjacent segments. TMDLs

can be expressed in terms of either mass per time, toxicity, or other appropriate measure. If Best Management Practices (BMPs)

. . .. ....
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or other nonpoint source pollution controls make more stringent load allocations practicable, then wasteload allocations can be
made less stringent. Thus, the TMDL process provides for nonpoint source control tradeoffs.

(j) Water quality limited segment. Any segment where it is known that water quality does not meet applicable water quality

standards, and/or is not expected to meet applicable water quality standards, even after the application of the technology-based

effluent limitations required by sections 301(b) and 306 of the Act.

(k) Water quality management (WQM) plan. A State or areawide waste treatment management plan developed and updated in
accordance with the provisions of sections 205(j), 208 and 303 of the Act and this regulation.

(1) Areawide agency. An agency designated under section 208 of the Act, which has responsibilities for WQM planning within
a specified area of a State.

(m) Best Management Practice (BMP). Methods, measures or practices selected by an agency to meet its nonpoint source control

needs. BMPs include but are not limited to structural and nonstructural controls and operation and maintenance procedures.

BMPs can be applied before, during and after pollution-producing activities to reduce or eliminate the introduction of pollutants

into receiving waters.

(n) Designated management agency (DMA). An agency identified by a WQM plan and designated by the Governor to implement
specific control recommendations.

Credits

[54 FR 14359, April 11, 1989; 65 FR 43662, July 13, 2000; 68 FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (5)

Current through December 19, 2013; 78 FR 76767.

End of Document 0 2013 Thomson Reuters, No claim to original U.S. Govermnent Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)

Subchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.6

§ 13o.6 Water quality management plans.

Currentness

(a) Water quality management (WQM) plans. WQM plans consist of initial plans produced in accordance with sections 208

and 303(e) of the Act and certified and approved updates to those plans. Continuing water quality planning shall be based

upon WQM plans and water quality problems identified in the latest 305(b) reports. State water quality planning should focus

annually on priority issues and geographic areas and on the development of water quality controls leading to implementation

measures. Water quality planning directed at the removal of conditions placed on previously certified and approved WQM

plans should focus on removal of conditions which will lead to control decisions.

(b) Use of WQM plans. WQM plans are used to direct implementation. WQM plans draw upon the water quality assessments

to identify priority point and nonpoint water quality problems, consider altemative solutions and recommend control measures,

including the financial and institutional measures necessary for implementing recommended solutions. State annual work

programs shall be based upon the priority issues identified in the State WQM plan.

(c) WQM plan elements. Sections 205(j), 208 and 303 of the Act specify water quality planning requirements. The following

plan elements shall be included in the WQM plan or referenced as part of the WQM plan if contained in separate documents

when they are needed to address water quality problems.

(1) Total maximum daily loads. TMDLs in accordance with sections 303(d) and 303(e)(3)(C) of the Act and § 130.7 of
this part.

(2) Effluent limitations. Effluent limitations including water quality based effluent limitations and schedules of compliance

in accordance with section 303(e)(3)(A) of the Act and § 130.5 of this part.

(3) Municipal and industrial waste treatment. Identification of anticipated municipal and industrial waste treatment

works, including facilities for treatment of stormwater-induced combined sewer overflows; programs to provide necessary

financial arrangements for such works; establishment of construction priorities and schedules for initiation and completion

of such treatment works including an identification of open space and recreation opportunities from improved water quality
in accordance with section 208(b)(2) (A) and (B) of the Act.

(4) Nonpoint source management and control.

. .........
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(i) The plan shall describe the regulatory and non-regulatory programs, activities and Best Management Practices (BMPs)

which the agency has selected as the means to control nonpoint source pollution where necessary to protect or achieve

approved water uses. Economic, institutional, and technical factors shall be considered in a continuing process of

identifying control needs and evaluating and modifying the BMPs as necessary to achieve water quality goals.

(ii) Regulatory programs shall be identified where they are determined to be necessary by the State to attain or maintain

an approved water use or where non-regulatory approaches are inappropriate in accomplishing that objective.

(iii) BMPs shall be identified for the nonpoint sources identified in section 208(b)(2)(F)-{K) of the Act and other nonpoint
sources as follows:

(A) Residual waste. Identification of a process to control the disposition of all residual waste in the area which could

affect water quality in accordance with section 208(b)(2)(J) of the Act.

(B) Land disposal. Identification of a process to control the disposal of pollutants on land or in subsurface excavations

to protect ground and surface water quality in accordance with section 208(b)(2)(K) of the Act.

(C) Agricultural and silvicultural. Identification of procedures to control agricultural and silvicultural sources of

pollution in accordance with section 208(b)(2)(F) of the Act.

(D) Mines. Identification of procedures to control mine-related sources of pollution in accordance with section 208(b)
(2)(G) of the Act.

(E) Constraction. Identification of procedures to control construction related sources of pollution in accordance with
section 208(b)(2)(H) of the Act.

(F) Saltwater intrusion. Identification of procedures to control saltwater intrusion in accordance with section 208(b)
(2)(I) of the Act.

(G) Urban stormwater. Identification of BMPs for urban stormwater control to achieve water quality goals and fiscal

analysis of the necessary capital and operations and maintenance expenditures in accordance with section 208(b)(2)
(A) of the Act.

(iv) The nonpoint source plan elements outlined in § 130.6(c) (4)(iii)(A)(G) of this regulation shall be the basis of water

quality activities implemented through agreements or memoranda of understanding between EPA and other deparhnents,

agencies or instrumentalities of the United States in accordance with section 304(k) of the Act.

(5) Management agencies. Identification of agencies necessary to carry out the plan and provision for adequate authority
for intergovernmental cooperation in accordance with sections 208(b)(2)(D) and 303(e)(3)(E) of the Act. Management
agencies must demonstrate the legal, institutional, managerial and financial capability and specific activities necessary to
carry out their responsibilities in accordance with section 208(c)(2)(A-I) of the Act.

. ... .. . ............. ...ry ...
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(6) Implementation measures. Identification of implementation measures necessary to carry out the plan, including

financing, the time needed to carry out the plan, and the economic, social and environmental impact of carrying out the
plan in accordance with section 208(b)(2)(E).

(7) Dredge or fill program. Identification and development of programs for the control of dredge or fill material in
accordance with section 208(b)(4)(B) of the Act.

(8) Basin plans. Identification of any relationship to applicable basin plans developed under section 209 of the Act.

(9) Ground water. Identification and development of programs for control of ground-water pollution including the

provisions of section 208(b)(2)(K) of the Act. States are not required to develop ground-water WQM plan elements beyond

the requirements of section 208(b)(2)(K) of the Act, but may develop a ground-water plan element if they determine it is

necessary to address a ground-water quality problem. If a State chooses to develop a ground-water plan element, it should

describe the essentials of a State program and should include, but is not limited to:

(i) Overall goals, policies and legislative authorities for protection of ground-water.

(ii) Monitoring and resource assessment programs in accordance with section 106(e)(1) of the Act.

(iii) Programs to control sources of contamination of ground-water including Federal programs delegated to the State and

additional programs authorized in State statutes.

(iv) Procedures for coordination of ground-water protection programs among State agencies and with local and Federal
agencies.

(v) Procedures for program management and administration including provision of program financing, training and

technical assistance, public participation, and emergency management.

(d) Indian Tribes. An Indian Tribe is eligible for the purposes of this rule and the Clean Water Act assistance programs under

40 CFR part 35, subparts A and H if:

(1) The Indian Tribe has a governing body carrying out substantial governmental duties and powers;

(2) The functions to be exercised by the Indian Tribe pertain to the management and protection of water resources which

are held by an Indian Tribe, held by the United States in trust for Indians, held by a member of an Indian Tribe if such

property interest is subject to a trust restriction on alienation, or otherwise within the borders of an Indian reservation; and

, .- _ .
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(3) The Indian Tribe is reasonably expected to be capable, in the Regional Administrator's judgment, of carrying out

the functions to be exercised in a manner consistent with the terms and purposes of the Clean Water Act and applicable
regulations.

(e) Update and certification. State and/or areawide agency WQM plans shall be updated as needed to reflect changing water

quality conditions, results of implementation actions, new requirements or to remove conditions in prior conditional or partial

plan approvals. Regional Administrators may require that State WQM plans be updated as needed. State Continuing Planning

Processes (CPPs) shall specify the process and schedule used to revise WQM plans. The State shall ensure that State and

areawide WQM plans together include all necessary plan elements and that such plans are consistent with one another. The

Governor or the Governor's designee shall certify by letter to the Regional Administrator for EPA approval that WQM plan

updates are consistent with all other parts of the plan. The certification may be contained in the annual State work program.

(f) Consistency. Construction grant and permit decisions must be made in accordance with certified and approved WQM plans
as described in § 130.12(a) and 130.12(b).

Credits

[54 FR 14360, April 11, 1989; 59 FR 13818, March 23, 1994; 65 FR 43662, July 13, 2000; 68 FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Current through December 19, 2013; 78 FR 76767.

End of Dosurznent 0 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)

Subchapter D. Water Programs

Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.7

§ 130.7 Total maximum daily loads (TMDL) and individual water quality-based effluent linutations.

Currentness

<For statute(s) affecting validity, see: 33 USCA § 1313(d)(1)(C).>

(a) General. The process for identifying water quality limited segments still requiring wasteload allocations, load allocations
and total maximum daily loads (WLAs/LAs and TMDLs), setting priorities for developing these loads; establishing these loads
for segments identified, including water quality monitoring, modeling, data analysis, calculation methods, and list of pollutants
to be regulated; submitting the State's list of segments identified, priority ranking, and loads established (WLAs/LAs/TMDLs)
to EPA for approval; incorporating the approved loads into the State's WQM plans and NPDES permits; and involving the
public, affected dischargers, designated areawide agencies, and local govemments in this process shall be clearly described in
the State Continuing Planning Process (CPP).

(b) Identification and priority setting for water quality-limited segments still requiring TMDLs.

(1) Each State shall identify those water quality-limited segments still requiring TMDLs within its boundaries for which:

(i) Technology-based effluent limitations required by sections 301(b), 306, 307, or other sections of the Act;

(ii) More stringent effluent limitations (including prohibitions) required by either State or local authority preserved by
section 510 of the Act, or Federal authority ( law, regalation, or treaty); and

(iii) Other pollution control requirements (e.g., best management practices) required by local, State, or Federal authority
are not stringent enough to implement any water quality standards (WQS) applicable to such waters.

(2) Each State shall also identify on the same list developed under paragraph (b)(1) of this section those water quality-

limited segments still requiring TMDLs or parts thereof within its boundaries for which controls on thermal discharges

uerder section 301 or State or local requirements are not stringent enough to assure protection and propagation of a balanced
indigendus population of shellfish, fish and wildlife.

(3) For the purposes of listing waters under § 130.7(b), the term "water quality standard applicable to such waters"

and "applicable water quality standards" refer to those water quality standards established under section 303 of the Act,

including numeric criteria, narrative criteria, waterbody uses, and antidegradation requirements.

. . ......... ,
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(4) The list required under §§ 130.7(b)(1) and 130.7(b)(2) of this section shall include a priority ranking for all listed water
quality-limited segments still requiring TMDLs, taking into account the severity of the pollution and the uses to be made
of such waters and shall identify the pollutants causing or expected to cause violations of the applicable water quality
standards. The priority ranking shall specifically include the identification of waters targeted for TMDL development in
the next two years.

(5) Each State shall assemble and evaluate all existing and readily available water quality-related data and information to

develop the list required by §§ 130.7(b)(1) and 130.7(b)(2). At a minimum "all existing and readily available water quality-

related data and information" includes but is not limited to all of the existing and readily available data and information

about the following categories of waters:

(i) Waters identified by the State in its most recent section 305(b) report as "partially meeting" or "not meeting" designated

uses or as "threatened"s

(ii) Waters for which dilution calculations or predictive models indicate nonattainment of applicable water quality

standards;

(iii) Waters for which water quality problems have been reported by local, state, or federal agencies; members of the publ.ic;

or academic institutions. These organizations and groups should be actively solicited for research they may be conducting

or reporting. For example, university researchers, the United States Department of Agriculture, the National Oceanic and

Atmospheric Administration, the United States Geological Survey, and the United States Fish and Wildlife Service are

good sources of field data; and

(iv) Waters identified by the State as impaired or threatened in a nonpoint assessment submitted to EPA under section 319
of the CWA or in any updates of the assessment.

(6) Each State shall provide documentation to the Regional Administrator to support the State's determination to list or
not to list its waters as required by §§ 130.7(b)(1) and 130.7(b)(2). This documentation shall be submitted to the Regional
Administrator together with the list required by §§ 130.7(b)(1) and 130.7(b)(2) and shall include at a minimum:

(i) A description of the methodology used to develop the list; and

(ii) A description of the data and information used to identify waters, including a description of the data and information

used by the State as required by § 130.7(b)(5); and

(iii) A rationale for any decision to not use any existing and readily available data and information for any one of the

categories of waters as described in § 130.7(b)(5); and

(iv) Any other reasonable information requested by the Regional Administrator. Upon request by the Regional

Administrator, each State must demonstrate good cause for not including a water or waters on the list. Good cause includes,

..... ,
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but is not limited to, more recent or accurate data; more sophisticated water quality modeling; flaws in the original analysis

that led to the water being listed in the categories in § 130.7(b)(5); or changes in conditions, e.g., new control equipment,
or elimination of discharges.

(c) Development of TMDLs and individual water quality based effluent limitations.

(1) Each State shall establish TMDLs for the water quality limited segments identified in paragraph (b)(1) of this section,

and in accordance with the priority ranking. For pollutants other than heat, TMDLs shall be established at levels necessary

to attain and maintain the applicable narrative and numerical WQS with seasonal variations and a margin of safety which

takes into account any lack of knowledge conceining the relationship between effluent limitations and water quality.

Determinations of TMDLs shall take into account critical conditions for stream flow, loading, and water quality parameters.

(i) TMDLs may be established using a pollutant-by-pollutant or biomonitoring approach. In many cases both techniques
may be needed. Site-specific information should be used wherever possible.

(ii) TMDLs shall be established for all pollutants preventing or expected to prevent attainment of water quality standards

as identified pursuant to paragraph (b)(1) of this section. Calculations to establish TMDLs shall be subject to public review

as defmed in the State CPP.

(2) Each State shall estimate for the water quality limited segments still requiring TMDLs identified in paragraph (b)(2) of

this section, the total maximum daily thermal load which cannot be exceeded in order to assure protection and propagation

of a balanced, indigenous population of shellfish, fish and wildlife. Such estimates shall take into account the normal water

temperatures, flow rates, seasonal variations, existing sources of heat input, and the dissipative capacity of the identified

waters or parts thereof. Such estimates shall include a calculation of the maximum heat input that can be made into each

such part and shall include a margin of safety which takes into account any lack of knowledge conceming the development

of thermal water quality criteria for protection and propagation of a balanced, indigenous population of shellfish, fish and

wildlife in the identified waters or parts thereof.

(d) Submission and EPA approval.

(1) Each State shall submit biennially to the Regional Administrator beginning in 1992 the list of waters, pollutants causing

impairment, and the priority ranking including waters targeted for TMDL development within the next two years as

required under paragraph (b) of this section. For the 1992 biennial submission, these lists are due no later than October 22,

1992. Thereafter, each State shall submit to EPA lists required under paragraph (b) of this section on April 1 of every even-

numbered year. For the year 2000 submission, a State must submit a list required under paragraph (b) of this section only if

a court order or consent decree, or commitment in a settlement agreement dated prior to January 1, 2000, expressly requires

EPA to take action related to that State's year 2000 list. For the year 2002 submission, a State must submit a list required

under paragraph (b) of this section by October 1, 2002, unless a court order, consent decree or commitment in a settlement

agreement expressly requires EPA to take an action related to that State's 2002 list prior to October 1, 2002, in which case,

the State must submit a list by April 1, 2002. The list of waters may be submitted as part of the State's biennial water quality

report required by § 130.8 of this part and section 305(b) of the CWA or submitted under separate cover. All TMDLs

established under paragraph (c) for water quality limited segments shall continue to be submitted to EPA for review and

approval. Schedules for submission of TMDLs shall be determined by the Regional Administrator and the State.

.... :
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(2) The Regional Administrator shall either approve or disapprove such listing and loadings not later than 30 days after the

date of submission. The Regional Administrator shall approve a list developed under § 130.7(b) that is submitted after the

effective date of this rule only if it meets the requirements of § 130.7(b). If the Regional Administrator approves such listing

and loadings, the State shall incorporate them into its current WQM plan. If the Regional Administrator disapproves such

listing and loadings, he shall, not later than 30 days after the date of such disapproval, identify such waters in such State and

establish such loads for such waters as determined necessary to implement applicable WQS. The Regional Administrator

shall promptly issue a public notice seeking comment on such listing and loadings. After considering public comment and

making any revisions he deems appropriate, the Regional Administrator shall transmit the listing and loads to the State,

which shall incorporate them into its current WQM plan.

(e) For the specific purpose of developing information and as resources allow, each State shall identify all segments within its

boundaries which it has not identified under paragraph (b) of this section and estimate for such waters the TMDLs with seasonal

variations and margins of safety, for those pollutants which the Regional Administrator identifies under section 304(a)(2) as

suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation of a balanced

indigenous population of fish, shellfish and wildlife. However, there is no requirement for such loads to be submitted to EPA

for approval, and establishing TMDLs for those waters identified in paragraph (b) of this section shall be given higher priority.

Credits

[57 FR 33049, July 24, 1992; 65 FR 17170, March 31, 2000; 65 FR 43663, July 13, 2000; 66 FR 53048, Oct. 18, 2001; 68
FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (6)

Current through December 19, 2013; 78 FR 76767.

Ertd eyf Docnaceecei 0 2013 Thomson Reuters. No claim to ori.-inal U.S. Govermnent Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)

Subchapter D. Water Programs

Part 131. Water Quality Standards (Refs & Annos)

Subpart A. General Provisions

40 C.F.R. § 131.5

§ 131.5 EPA authority.

Currentness

(a) Under section 303(c) of the Act, EPA is to review and to approve or disapprove State-adopted water quality standards. The

review involves a determination of:

(1) Whether the State has adopted water uses which are consistent with the requirements of the Clean Water Act;

(2) Whether the State has adopted criteria that protect the designated water uses;

(3) Whether the State has followed its legal procedures for revising or adopting standards;

(4) Whether the State standards which do not include the uses specified in section 101(a)(2) of the Act are based upon

appropriate technical and scientific data and analyses, and

(5) Whether the State submission meets the requirements included in § 131.6 of this part and, for Great Lakes States or

Great Lakes Tribes (as defined in 40 CFR 132.2) to conform to section 118 of the Act, the requirements of 40 CFR part 132.

(b) If EPA determines that the State's or Tribe's water quality standards are consistent with the factors listed in paragraphs (a)(1)
through (a)(5) of this section, EPA approves the standards. EPA must disapprove the State's or Tribe's water quality standards
and promulgate Federal standards under section 303(c)(4), and for Great Lakes States or Great Lakes Tribes under section
1 I 8(c)(2)(C) of the Act, if State or Tribal adopted standards are not consistent with the factors listed in paragraphs (a)(1) through
(a)(5) of this section. EPA may also promulgate a new or revised standard when necessary to meet the requirements of the Act.

(c) section 401 of the Clean Water Act authorizes EPA to issue certifications pursuant to the requirements of section 401 in any

case where a State or interstate agency has no authority for issuing such certifications.

Credits

[56 FR 64894, Dec. 12, 1991; 60 FR 15387, March 23, 1995]

SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.
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AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (21)

Current through January 23, 2014; 79 FR 3740

&;rad ssF Dsycuerse¢at G_=; 2014 Thomson Reuters. No claim to original U.S. Govermnent Works.
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Baldwin's Ohio Administrative Code Annotated

3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-1. Ohio Surface Water Quality Standards (Refs & Annos)

OAC 3745-1-04

3745-1-04 Criteria applicable to all waters

CuiTentness

The following general water quality criteria shall apply to all surface waters of the state including mixing zones. To every extent

practical and possible as determined by the director, these waters shall be:

(A) Free from suspended solids or other substances that enter the waters as a result of human activity and that will settle to form

putrescent or otherwise objectionable sludge deposits, or that will adversely affect aquatic life;

(B) Free from floating debris, oil, scum and other floating materials entering the waters as a result of human activity in amounts

sufficient to be unsightly or cause degradation;

(C) Free from materials entering the waters as a result of human activity producing color, odor or other conditions in such a

degree as to create a nuisance;

(D) Free from substances entering the waters as a result of human activity in concentrations that are toxic or harmful to human,

animal or aquatic life and/or are rapidly lethal in the mixing zone;

(E) Free from nutrients entering the waters as a result of human activity in concentrations that create nuisance growths of aquatic
weeds and algae;

(F) Free from public health nuisances associated with raw or poorly treated sewage. A public heath [sic] nuisance shall be
deemed to exist when the conditions set forth in paragraph (F)(1) of this rule are demonstrated.

(1) An inspection conducted by, or under the supervision of, Ohio EPA or a sanitarian registered under Chapter 4736. of

the Revised Code documents odor, color and/or other visual manifestations of raw or poorly treated sewage; and

(a) Water samples exceed five thousand fecal coliform counts per one hundred milliliters (either MPN or MF) in two

or more samples when five or fewer samples are collected, or in more than twenty per cent of the samples when more

than five samples are taken; or

(b) Water samples exceed five hundred seventy-six E, coli counts per one hundred milliliters in two or more samples

when five or fewer samples are collected, or in more than twenty per cent of the samples when more than five samples
are taken.

......
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(2) Paragraph (F)(1) of this rule may be used by the appropriate authorities to document the existence of unsanitary

conditions as described in section 6117.34 of the Revised Code, but does not preclude the use of other evidence of

unsanitary conditions for the purposes described in section 6117.34 of the Revised Code.

(G) For the purposes of applying paragraph (F) of this rule the collection of water samples shall adhere to the following

specifications:

(1) The samples shall be collected when flow is iepresentative of steady state dry weather conditions, i.e., base flow or

delayed flow, and

(2) The samples shall be collected at least two hours apart, and

(3) The samples shall be collected over a time period not to exceed thirty days.

(H) Nothing in paragraph (F) or (G) of this rule shall limit or otherwise change the applicability of paragraphs (A) to (E) of

this rule.

Credits

HISTORY: 2006-07 OMR pam. #9 (RRD); 2001-02 OMR 2217 (RRD); 1998-99 OMR 523 (A), eff. 10-15-98; 1984-85 OMR

835 (A), eff. 4-4-85; 1977-78 OMR 3-977 (E), eff. 2-14-78; 1977-78 OMR 3-977 (R), eff. 2-14-78; prior EP-1-04

RC 119.032 rule review date(s): 3-29-12; 3-29-07; 3-25-07; 3-25-02

Notes of Decisions (4)

Rules are complete through December 1, 2013; Appendices are current to February 28, 2010
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Baldwin's Ohio Administrative Code Annotated

3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-1. Ohio Surface Water Quality Standards (Refs & Annos)

OAC 3745-1-07

3745-1-07 Water use designations and statewide criteria

Currentness

(A) Water quality standards contain two distinct elements: designated uses; and numerical or narrative criteria designed to

protect and measure attainment of the uses.

(1) Each water body in the state is assigned one or more aquatic life habitat use designations. Each water body may be

assigned one or more water supply use designations and/or one recreational use designation. These use designations are

defined in paragraph (B) of this rule. Water bodies are assigned use designations in rules 3745-1-08 to 3745-1-32 of the

Administrative Code. In addition, water bodies are assigned designations as described in paragraphs (B)(1)(a), (B)(1)(c),

(B)(3)(a), (B)(4)(a) and (B)(4)(b) of this rule and in the antidegradation rule (rule 3745-1-05 of the Administrative Code).

(2) Statewide chemical-specific criteria for the support of use designations are presented in this rule. Additional chemical-

specific criteria applicable within the lake Erie drainage basin are contained in rules 3745-1-31 and 3745-1-33 of the

Administrative Code. Additional chemical-specific criteria applicable within the Ohio river drainage basin are contained

in rules 3745-1-32 and 3745-1-34 of the Administrative Code. Additional chemical-specific criteria may be derived

as described in rules 3745-1-36, 3745-1-37, 3745-1-38 and 3745-1-39 of the Administrative Code. The most stringent

chemical-specific criteria associated with any one of the use designations assigned to a water body will apply to that water

body.

(3) The chemical-specific criteria listed in this rule apply as "Outside Mixing Zone" or "Inside Mixing Zone Maximum."

For the purpose of setting water quality based effluent limits, the criteria which apply "Outside Mixing Zone" shall be met

after the effluent and the receiving water are reasonably well mixed as provided in rules 3745-2-05 and 3745-2-08 of the

Administrative Code. The criteria listed as "Inside Mixing Zone Maximum" shall be applicable as end-of-pipe maximum

effluent limits or as criteria to be met within a short distance of the effluent pipe except as provided in rule 3745-2-08 of the

Administrative Code. Possible exceptions regarding the application of these criteria may apply as described in paragraph

(A)(6) of this rule.

(4) The water quality criteria adopted in, or developed pursuant to, this rule shall apply as follows:

(a) The "Inside Mixing Zone Maximum" and "Outside Mixing Zone Maximum" water quality criteria for the

protection of aquatic life, or site-specific modifications thereof, shall apply to all water bodies. Water quality criteria

applicable to specific aquatic life use designations are listed where appropriate. The "Inside Mixing Zone Maximum"

and "Outside Mixing Zone Maximum" water quality criteria identified for the warmwater habitat use designation

apply to water bodies not assigned an aquatic life use designation.

... „ ,...... ^i, irv0. ..,.. . . ....^..J.. ,3^ .. ..,.,.^. .,a,^ .... .....:s`ai f<..^^f^^^^., .
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(b) The "Outside Mixing Zone Average" water quality criteria for the protection of aquatic life, or site-specific

modifications thereof, shall apply to all water bodies except those water bodies assigned the limited resource water use

designation. However, the limited resource water "Outside Mixing Zone Average" water quality criteria for dissolved

oxygen, pH and temperature apply to water bodies assigned the limited resource water use designation.

Water quality criteria applicable to specific aquatic life use designations are listed where appropriate. The "Outside

Mixing Zone Average" water quality criteria identified for the warmwater habitat use designation apply to water

bodies not assigned an aquatic life use designation.

(c) The water quality criteria for the protection against adverse aesthetic conditions, or site-specific modifications

thereof, shall apply as follows:

(i) The "Inside Mixing Zone Maximum" and "Outside Mixing Zone Maximum" water quality criteria, or site-

specific modifications thereof, shall apply to all water bodies.

(ii) The "Drinking" water quality criteria shall apply to all water bodies within five hundred'yards of drinking
water intakes.

(d) The "Outside Mixing Zone Average" water quality criteria for the protection of agricultural uses, or site-specific

modifications thereof, shall apply outside the mixing zone to all water bodies assigned the agricultural water supply

use designation.

(e) The water quality criteria for the protection of recreational uses shall apply outside the mixing zone to all water

bodies assigned a recreational use designation.

(5) For any pollutant for which it is demonstrated that a methodology or procedure cited in this chapter is not scientifically
defensible, the director may apply an alteinative methodology or procedure acceptable under 40 C.F.R. 131 when
developing water quality criteria.

(6) Biological criteria presented in table 7-15 of this rule provide a direct measure of attainment of the warmwater habitat,

exceptional warmwater habitat and modified warmwater habitat aquatic life uses. Biological criteria and the exceptions to

chemical-specific or whole-effluent criteria allowed by this paragraph do not apply to any other use designations.

(a) Demonstrated attainment of the applicable biological criteria in a water body will take precedence over the

application of selected chemical-specific aquatic life or whole-effluent criteria associated with these uses when the

director, upon considering appropriately detailed chemical, physical and biological data, fmds that one or more

chemical-specific or whole-effluent criteria are inappropriate. In such cases the options which exist include:

(i) The director may develop, or a discharger may provide for the director's approval, a justification for a site-

specific water quality criterion according to methods described in "Water Quality Standards Handbook, 1983,

U.S. EPA Office of Water";
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(ii) The director may proceed with establishing water quality based effluent limits consistent with attainment
of the designated use.

(b) Demonstrated nonattainment of the applicable biological criteria in a water body with concomitant evidence that

the associated chemical-specific aquatic life criteria and whole-effluent criteria are met will cause the director to

seek and establish, if possible, the cause of the nonattainment of the designated use. The director shall evaluate the

existing designated use and, where not attainable, propose to change the designated use. Where the designated use

is attainable and the cause of the nonattainment has been established, the director shall, wherever necessary and

appropriate, implement regulatory controls or make other recommendations regarding water resource management

to restore the designated use. Additional regulatory controls shall not be imposed on point sources that are meeting

all applicable chemical-specific and whole-effluent criteria unless:

(i) The point sources are shown to be the primary contributing cause of the nonattainment;

(ii) The application of additional or alternate treatment or technology can reasonably be expected to lead to

attainment of the designated use; and

(iii) The director has given due consideration to the factors specified in division (J) of section 6111.03 of the

Revised Code.

(B) Use designations are defined as follows:

(1) Aquatic life habitat

(a) "Warmwater" - these are waters capable of supporting and maintaining a balanced, integrated, adaptive community

of warmwater aquatic organisms having a species composition, diversity, and functional organization comparable

to the twenty-fifth percentile of the identified reference sites within each of the following ecoregions: the interior

plateau ecoregion, the Erie/Ontario lake plains ecoregion, the westem Allegheny plateau ecoregion and the eastern

corn belt plains ecoregion. For the Huron/Erie lake plains ecoregion, the comparable species composition, diversity

and functional organization are based upon the ninetieth percentile of all sites within the ecoregion. For all ecoregions,

the attributes of species composition, diversity and functional organization will be measured using the index of biotic

integrity, the modified index ofwell-being and the invertebrate community index as defined in "Biological Criteria for

the Protection of Aquatic Life: Volume II, Users Manual for Biological Field Assessment of Ohio Surface Waters,"

as cited in paragraph (B) of rule 3745-1-03 of the Administrative Code. In addition to those water body segments

designated in rules 3745-1-08 to 3745-1-32 of the Administrative Code, all upground storage reservoirs are designated

warmwater habitats. Attainment of this use designation (except for upground storage reservoirs) is based on the

criteria in table 7-15 of this rule. A temporary variance to the criteria associated with this use designation may be

granted as described in paragraph (F) of rule 3745-1-01 of the Adniinistrative Code.

(b) "Limited warmwater" - these are waters that were temporarily designated in the 1978 water quality standards as

not meeting specific warmwater habitat criteria. Criteria for the support of this use designation are the same as the

criteria for the support of the use designation warmwater habitat. However, individual criteria are varied on a case-

..,.
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by-case basis and supersede the criteria for warmwater habitat where applicable. Any exceptions from warmwater

habitat criteria apply only to specific criteria during specified time periods and/or flow conditions. The adjusted

criteria and conditions for specified stream segments are denoted as comments in rules 3745-1-08 to 3745-1-30 of the

Administrative Code. Stream segments currently designated limited warmwater habitats will undergo use attainabi.litv

analyses and will be redesignated other aquatic life habitats. No additional stream segments will be designated limited
warmwater habitats.

(c) "Exceptional warmwater" - these are waters capable of supporting and maintaining an exceptional or unusual

community of warmwater aquatic organisms having a species composition, diversity, and functional organization

comparable to the seventy-fifth percentile of the identified reference sites on a statewide basis. The attributes of

species composition, diversity and functional organization will be measured using the index of biotic integrity,

the modified index of well-being and the invertebrate community index as defined in "Biological Criteria for the

Protection of Aquatic Life: Volume II, Users Manual for Biological Field Assessment of Ohio Surface Waters,"

as cited in paragraph (B) of rule 3745-1-03 of the Administrative Code. In addition to those water body segments

designated in rules 3745-1-08 to 3745-1-32 of the Administrative Code, all lakes and reservoirs, except upground

storage reservoirs, are designated exceptional warmwater habitats. Attainment of this use designation (except for

lakes and reservoirs) is based on the criteria in table 7-15 of this rule. A temporary variance to the criteria associated

with this use designation may be granted as described in paragraph (F) of rule 3745-1-01 of the Administrative Code.

(d) "Modified warmwater" - these are waters that have been the subject of a use attainability analysis and have

been found to be incapable of supporting and maintaining a balanced, integrated, adaptive community of warmwater

organisms due to irretrievable modifications of the physical habitat. Such modifications are of a long-lasting duration

(i.e., twenty years or longer) and may include the following examples: extensive stream channel modification

activities permitted under sections 401 and 404 of the act or Chapter 6131. of the Revised Code, extensive

sedimentation resulting from abandoned mine land runoff, and extensive permanent impoundment of free-flowing

water bodies. The attributes of species composition, diversity and functional organization will be measured using

the index of biotic integrity, the modified index of well-being and the invertebrate community index as defined in

"Biological Criteria for the Protection of Aquatic Life: Volume II, Users Manual for Biological Field Assessment of

Ohio Surface Waters," as cited in paragraph (B) of rule 3745-1-03 of the Administrative Code. Attainment of this

use designation is based on the criteria in table 7-15 of this rnle. Each water body designated modified warmwater

habitat will be listed in the appropriate use designation rule (rules 3745-1-08 to 3745-1-32 of the Administrative

Code) and will be identified by ecoregion and type of physical habitat modification as listed in table 7-15 of this rule.

The modified warmwater habitat designation can be applied only to those waters that do not attain the warmwater

habitat biological criteria in table 7-15 of this rule because of irretrievable modifications of the physical habitat. All

water body segments designated modified warmwater habitat will be reviewed on a triennial basis (or sooner) to

determine whether the use designation should be changed. A temporary variance to the criteria associated with this

use designation may be granted as described in paragraph (F) of rule 3745-1-01 of the Administrative Code.

(e) "Seasonal salmonid" - these are rivers, streams and embayments capable of supporting the passage of salmonids

from October to May and are water bodies large enough to support recreational fishing. This use will be in effect

the months of October to May. Another aquatic life habitat use designation will be enforced the remainder of the

year (June to September). A temporary variance to the criteria associated with this use designation may be granted

as described in paragraph (F) of rule 3745-1-01 of the Administrative Code.

. ...... . ........ ..
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(f) "Coldwater" - these are waters that meet one or both of the characteristics described in paragraphs (B)(1)(f)(i) and

(B)(1)(f)(ii) of this rule. A temporary variance to the criteria associated with this use designation may be granted as

described in paragraph (F) of rule 3745-1-01 of the Administrative Code.

(i) "Coldwater habitat, inland trout streams" - these are waters which support trout stocking and management

under the auspices of the Ohio department of natural resources, division of wildlife, excluding waters in lake

ran stocking programs, lake or reservoir stocking programs, experimental or trial stocking programs, and put

and take programs on waters without, or without the potential restoration of, natural coldwater attributes of

temperature and flow. The director shall designate these waters in consultation with the director of the Ohio
department of natural resources.

(ii) "Coldwater habitat, native fauna" - these are waters capable of supporting populations of native coldwater fish

and associated vertebrate and invertebrate organisms and plants on an annual basis. The director shall designate

these waters based upon results of use attainability analyses.

(g) "Limited resource water" - these are waters that have been the subject of a use attainability analysis and have

been found to lack the potential for any resemblance of any other aquatic life habitat as determined by the biological

criteria in table 7-15 of this rule. The use attainability analysis must demonstrate that the extant fauna is substantially

degraded and that the potential for recovery of the fauna to the level characteristic of any other aquatic life habitat

is realistically precluded due to natural background conditions or irretrievable human-induced conditions. For water

bodies in the Lake Erie drainage basin, the designation of water bodies as limited resource waters shall include

demonstrations that the "Outside Mixing Zone Average" water quality criteria and values and chronic whole effluent

toxicity levels are not necessary to protect the designated uses and aquatic life pursuant to rule 3745-1-35 of the

Administrative Code. All water body segments designated limited resource water will be reviewed on a triennial basis

(or sooner) to determine whether the use designation should be changed. Limited resource waters are also termed

nuisance prevention for some water bodies designated in rules 3745-1-08 to 3745-1-30 of the Administrative Code.

A temporary variance to the criteria associated with this use designation may be granted as described in paragraph

(F) of rule 3745-1-01 of the Administrative Code. Waters designated limited resource water will be assigned one

or more of the following causative factors. These causative factors will be listed as comments in rules 3745-1-08 to
3745-1-30 of the Administrative Code.

(i) "Acid mine drainage" - these are surface waters with sustained pH values below 4.1 s.u. or with intermittently

acidic conditions combined with severe streambed siltation, and have a demonstrated biological performance

below that of the modified warmwater habitat biological criteria.

(ii) "Small drainageway maintenance" - these are highly modified surface water drainageways (usually less

than three square miles in drainage area) that do not possess the stream morphology and habitat characteristics

necessary to support any other aquatic life habitat use. The potential for habitat improvements must be precluded

due to regular stream channel maintenance required for drainage purposes.

(iii) Other specified conditions.

(2) Nuisance prevention

........ ... . ... ... ..
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This use designation is being replaced by the limited resource water use designation described in paragraph (A)(1)(g)

of this rule. All water body segments currently designated nuisance prevention in rules 3745-1-08 to 3745-1-30 of the

Administrative Code must meet the limited resource water criteria in this rule. All references to the nuisance prevention

use designation in rules 3745-1-08 to 3745-1-30 of the Administrative Code will be phased out over time and replaced
with limited resource water.

(3) Water supply

(a) "Public" - these are waters that, with conventional treatment, will be suitable for human intake and meet federal

regulations for drinking water. Criteria associated with this use designation apply within five hundred yards of surface

water intakes. Although not necessarily included in rules 3745-1-08 to 3745-1-30 of the Administrative Code, the

bodies of water with one or more of the following characteristics are designated public water supply:

(i) All publicly owned lakes and reservoirs, with the exception of Piedmont reservoir;

(ii) All privately owned lakes and reservoirs used as a source of public drinking water;

(iii) All surface waters within five hundred yards of an existing public water supply surface water intake;

(iv) All surface waters used as emergency water supplies.

(b) "Agricultural" - these are waters suitable for irrigation and livestock watering without treatment.

(c) "Industrial" - these are waters suitable for commercial and industrial uses, with or without treatment. Criteria for

the support of the industrial water supply use designation will vary with the type of industry involved.

(4) Recreation

These use designations are in effect only during the recreation season, which is the period from May first to October thirty-

first. The director may require effluent disinfection during the months outside the recreation season if necessary to protect

an unusually high level of water based recreation activity such as, but not limited to, canoeing, kayaking, scuba diving,

or sport fishing during spawning runs and, in the normal pursuit of the recreation activity, there is a strong likelihood of

exposure to water borne pathogens through ingestion of water or from dermal exposure through fresh cuts or abrasions.

(a) "Bathing waters" - these are waters that, during the recreation season, are heavily used for swimming. The bathing

water use applies to all waters in areas where a lifeguard or bathhouse facilities are present, and to any additional

water bodies designated bathing waters in rules 3745-1-08 to 3745-1-32 of the Administrative Code.

........ ... . .. ,.,
207



3745-1-07 Water use €fesignations and statewide or€ter6a, f:-'1'8 A€3C 8745-1=07

(b) "Primary contact" - these are waters that, during the recreation season, are suitable for one or more full-body

contact recreation activities such as, but not limited to, wading, swimming, boating, water skiing, canoeing, kayaking,

and scuba diving. Three classes of primary contact recreation use are defined to reflect differences in the observed
and potential frequency and intensity of usage.

(i) Class A primary contact recreation. These are waters that support, or potentially support, frequent primary

contact recreation activities. The following water bodies are designated as class A primary contact recreation
waters:

(a) All lakes having publicly or privately improved access points; and

(b) All water bodies listed in table 7-16 of this rule.

[Conunent: The streams and rivers listed in table 7-16 of this rule are popular paddling streams with public

access points developed, maintained, and publicized by governmental entities.]

(ii) Class B primary contact recreation. These are waters that support, or potentially support, occasional primary

contact recreation activities. All surface waters of the state are designated as class B primary contact recreation

unless otherwise designated as bathing waters, class A primary contact recreation, class C primary contact

recreation or secondary contact recreation.

(iii) Class C primary contact recreation. These are water bodies that support, or potentially support, infrequent

primary contact recreation activities such as, but not limited to, wading. The following water bodies are

designated class C primary contact recreation:

(a) All water body segments with drainage areas less than 3.1 square miles and meeting the definition in

6111.01 of the Revised Code of historically channelized watercourse, unless they are specifically designated

a different recreational use in rules 3745-1-08 to 3745-1-30 of the Administrative Code; and

(b) All water bodies specifically designated class C primary contact recreation in rules 3745-1-08 to

3745-1-30 of the Administrative Code.

(c) "Secondary contact" - these are waters that result in minimal exposure potential to water borne pathogens

because the waters are: rarely used for water based recreation such as, but not limited to, wading; situated

in remote, sparsely populated areas; have restricted access points; and have insufficient depth to provide

full body immersion, thereby greatly limiting the potential for water based recreation activities. Waters

designated secondary contact recreation are identified in rules 3745-1-08 to 3745-1-30 of the Administrative
Code.

(C) Protection of aquatic life - whole-effluent approach.
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Whole-effluent toxicity levels shall be applied in accordance with rules 3745-2-09 and 3745-33-07 of the Administrative Code.

Table 7-1. Statewide water quality criteria for the protection of aquatic life.

Chemical Form 1 Units 2 IMZM 3 OMZM 3 OMZA 3

Ammonia-N (WWH) T mg/l --- Table 7-2 Table 7-5

Ammonia-N (EWH) T mg/1 -- Table 7-3 Table 7-6

Ammonia-N (MWH) mg/l • Table 7-2 Table 7-7

Ammonia-N (SSH 4) T mg/l Table 7-4 a

Ammonia-N (CWH) T mg/i -- Table 7-4 Table 7-8

Ammonia-N (LRW) T mg/l - Table 7-2

Arsenic D 6 µg/1 680 340 150

A.rsenic TR 7 9g/1 680 340 150

Cadmium 8

Chlorine

(WWH, EWH, MWH, CWH)

Chlorine (LRW)

Chlorine (SSH 4)

Chromium 8

Chromium VI

Copper g

Cyanide

(Lake Erie drainage basin)

(Ohio river drainage basin)

(WWH, EWH, MWH)

(LRW)

(SSH ', CWH)

Dieldrin

R µg/1

R µ9/1 --

R µg/1

D µg/1 31

free µg/l 44

free

free

free

T

WA

µg/1

NiA

µgn

92

92

45

0.47

19 11

19

b b

16 11

22

46

46

22

0.24

5.2

12

5.2

0.056

........ ........... . z
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Dissolved oxygen 5 (WWH) T mg/I

Dissolved oxygen 5(EWH) T mg/1

Dissolved oxygen 5(MWH) T mg/1

Dissolved oxygen 5(SSH4 ) T mg/1

Dissolved oxygen 5(CWH) T mg/1

Dissolved oxygen 5(LRW) T mg/1 .

Dissolved solids T mg/1

Endrin T µg/1 0.17

Lead s

Lindane T µg/1 1.9

Mercury D 6 µg/1 2.9

Mercury TR 7 µg/1 3.4

Nickel s

Parathion T 11g/1 0.13

Pentachlorophenol 9

pH (WWH, MWH) S.U. -

pH (EWH, CWH) .. S.U.

pH (SSH 4) S.U.

pH (LRW) . S.U.

Selenium D 6 µgA

Selenium TR 7 µg/1 --

Temperature (WWH, MWq-r) -- °F(°C)

Temperature (EWH, CWH) °F(°C)

Temperature (SSH 4) °F(°C)

Temperature (LRW) °F(°C)

Zinc s

4.0

5.0

3.0

a

6.0

2.0

0.086

5.0

6.0

4.0

7.0

3.0

1500 d

0.036

0.95 ---

1.4 0.77

1.7 0.91

0.065 0.013

Table 7-14

s

a

98(37)

6.5-9.0

6.5-9.0

4.6

5.0

Table 7-14

B

94(34)
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1. D = dissolved; R = total residual; T = total; TR = total recoverable.

2. mg/l = milligrams per liter (parts per nullion); µg/1= micrograms per liter (parts per billion); s.u. == standard units;

°F = degrees fahrenheit; °C = degrees celsius.

3. IMZM = inside mixing zone maximum; OMZM = outside mixing zone maximum; OMZA --- outside mixing zone
average.

4. This aquatic life habitat use designation is in effect only during the months of October to May.

5. For dissolved oxygen, OMZM means outside mixing zone minimum and OMZA means outside mixing zone
minimum twenty-four-hour average.

6. These criteria are implemented by multiplying them by a translator approved by the director pursuant to rule
3745-2-04 of the Administrative Code.

7. These criteria apply in the absence of a translator approved by the director pursuant to rule 3745-2-04 of the

Administrative Code.

8. These criteria are water hardness dependent. See table 7-9 of this rule.

9. These criteria are water pH dependent. See table 7-10 of this rule.

a. This criterion is the same as that for the aquatic life use designation in effect June to September. See footnote 4.

b. No chlorine is to be discharged.

c. The dissolved oxygen minimum at any time criterion for modified warmwater habitats in the Huron/Erie lake plain

ecoregion, as identified in rules 3745-1-08 to 3745-1-30 of the Administrative Code, is 2.5 mg/l.

d. Equivalent 25°C specific conductance value is 2400 micromhos/cm.

e. pH is to be 6.5-9.0, with no change within that range attributable to human-induced conditions.

f. Acid mine drainage streams over sandstone geotype are exempt from the pH criterion.

g. At no time shall the water temperature exceed the temperature which would occur if there were no temperature

change attributable to human activities.

.... '^.: . ' . ...^.. . .. - . . . _ ^"t Y . ,:^i :l t ^#{
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Table 7-2.
Warmwater habitat, modified warmwater habitat and limited resource water

outside mixing zone maximum total ammonia-nitrogen criteria (mg/1).

pH 6.5 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 82 8.3 8.4 8.5 8.6 8.8 9.0

Temp. (°C)

0
1
2
3
4
5

6
7
8
9
10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 10.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.5 10.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.3 10.3
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 102
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.0 10.1
13.0 13.0 13.0 13.0 13A 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 9.9

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.7 9.8
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.6 9.7
130 13.0 13.0 13.0 13.0 13.0 13.0 130 13.0 13.0 13.0 13.0 11.5 9.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.4 9.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.3 9.5

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.2 9.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.1 9.3
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.1 9.3
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.0 92
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 .13.0 12.9 10.9 9.2

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.8 10.9 9.2
130 13.0 13.0 13.0 13.0 13.0 13.0 130 13.0 13.0 13.0 12.8 10.8 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 10.8 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 10.8 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 10.7 9.1

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.7 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.7 9.0
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.7 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.7 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.7 9.1

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.8 10.0 8.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.8 11.0 9.4 8.0
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.0 10.3 8.8 7.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.9 112 9.6 8.2 7.0
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.5 9.0 7.7 6.6

2.7
2.7
2.7
2.6
2.6
2.6

2.6
2.6
2.5
2.5
2.9

2.5
2.5
2.5
2.5
2.5

2.5
2.5
2.5
2.5
2S

2.6
2.6
2.6
2.6
2.8

2.5
2.4
2.2
2.1
2.0

1.8
1.7
1.7
1.7
1.7
1.7

1.7
1.7
1.7
1.7
1.6

1.6
1.6
1.7
1.7
1.7

1.7
1.7
1.7
1.7
1.7

1.7
1.8
1.8
1.8
1.9

1.8
1.7
1.6
1.5
1.5

1.1
1.1
1.1
1.1
1.1
1.1

1.1
1.1
1.1
1.1
1.1

1.1
1.1
1.1
1.1
1.1

1.2
1.2
12
12
1.2

1.2
1.3
1.3
1.3
1.3

1.3
12
1.2
1.1
1.1

8.4
8.3
8.2
8.1
8.0
7.9

7.8
7.8
77
7.6
7.6

7.5
7.5
7.4
7.4
7.4

7.3
73
7.3
7.3
7.3

7.3
7.3
7.3
7.3
7.3

6.8
6.4
6.0
S.7
5.3

6.7
6.6
6.5
6.5
6.4
6.3

6.3
6.2
6.1
6.1
6.0

6.0
6.0
5.9
5.9
5.9

5.9
5.9
5.8
5.8
5.8

5.8
5.9
5.9
5.9
5.9

5.5
52
4.9
4.6
4.3

5.4
5.3
5.2
5.2
5.1
5.0

5.0
5.0
4.9
4.9
4.8

4.8
4.8
4.8
4.7
4.7

4.7
4.7
4.7
4.7
4.7

4.7
4.7
4.7
4.8
4.8

4.5
42
4.0
3.7
3.5

4.3
42
4.2
4.1
4.1
4.0

4.0
4.0
3.9
3.9
3.9

3.9
3.8
3.8
3.8
3.8

3.8
3.8
3.8
3.8
3.8

3.8
3.8
3.9
3.9
3.9

3.7
3.5
3.3
3.1
2.9

3.4
3.4
3.3
3.3
3.3
32

3.2
3.2
3.2
3.1
3.1

3.1
3.1
3.1
3.1
3.1

3.1
3.1
3.1
3.1
3.1

3.1
3.1
32
3.2
32

3.0
2.8
2.7
2.5
2.4

Table 7-3.
Exceptional warmwater habitat

outside mixing zone maximum total ammonia-nitrogen criteria (mg/1).

TemD M)

0
1
2
3
4
5

6
7
8
9
10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

pH 6.5 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 8.2 8.3 8.4 8.5 8.6 8.8 9.0

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.9
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.4 10.7
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.2 10.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 10.3
130 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.8 10.2

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.6 10.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.5 9.9
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.4 9.8
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.9 11.3 9.8
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.8 11.2 9.7

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 11.1 9.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 11.0 9.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.5 10.9 9.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.4 10.8 9.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.3 10.8 9.3

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 122 10.7 9.3
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 122 10.7 92
13.0 13.0 130 13.0 13.0 13.0 13.0 13.0 12.1 10.6 9.2
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.6 9.2
13.0 13.0 13.0 13.0 13.0 13.0 13.0 110 12.0 10.5 9.2

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.0 10.5 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.0 10.5 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 10.5 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 10.5 9.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 10.5 9.1

13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.5 11.1 9.8 8.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.7 10.4 9.1 7.9
13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.9 9.7 8.5 7.4
13.0 13.0 13.0 13.0 13.0 12.4 11.3 102 8.1 8.0 6.9
13.0 13.0 13.0 13.0 12.6 11.6 10.6 9.5 8.5 7.5 6.5

9.3
9.1
9.0
8.9
8.8
87

8.6
8.5
8.4
8.3
8.3

8.2
8.1
8.1
8.0
8.0

7.9
7.9
7.9
7.9
7.8

7.8
7.8
7.8
7.8
7.8

7.3
6.8
6.4
6.0
5.6

7.8
7.7
7.6
7.5
7.4
7.3

7.3
72
7.1
7.1
7.0

6.9
6.9
6.8
6.8
6.8

6.7
6.7
6.7
6.7
6.7

6.6
6.6
6:6
6.6
6.6

6.2
5.8
5.4
5.1
4.8

6.6
6.5
6.4
6.3
6.2
6.2

6.1
6.0
6.0
5.9
5.9

5.8
5.8
5.8
5.7
5.7

5.7
5.6
5.6
5.6
5.6

5.6
5.6
5.6
5.6
5.6

5.3
4.9
4.6
4.3
4.1

5.2
52
5.1
5.0
5.0
4.9

4.9
4.8
4.8
4.7
4.7

4.7
4.6
4.6
4.6
4.6

4.5
4.5
4.5
4.5
4.5

4.5
4.5
4.5
4.5
4.5

4.2
4.0
3.7
3.5
3.3

4.2
4.1
4.1
4.0
4.0
3.9

3.9
3.8
3.8
3.8
3.7

3.7
3.7
3.7
3.7
3.6

3.6
3.6
3.6
3.8
3.6

3.6
3.6
3.8
3.6
3.7

3.4
3.2
3.0
2.8
2.7

3.3
3.3
32
3.2
32
3.1

3.1
3.1
3.0
3.0
3.0

3.0
3.0
2.9
2.9
2.9

2.9
2.9
2.9
2.9
2.9

2.9
2.9
2.9
3.0
3.0

2.8
2.6
2.5
2.3
2.2

2.6
2.6
2.6
2.5
2.5
2.5

2.5
2.5
2.4
2.4
2.4

2.4
2.4
2.4
2.4
2.4

2.4
2.4
2.4
2.4
2.4

2.4
2.4
2.4
2.4
2.4

2.3
2.1
2.0
1.9
1.8

2.1
2.1
2.1
2.0
2.0
2.0

2.0
2.0
2.0
1.9
1.9

1.9
1.9
1.9
1.9
1.9

1.9
1.9
1.4
1.9
1.9

1.9
1.9
2.0
2.0
2.0

1.9
1.8
1.7
1.6
1.5

1.7
1.7
1.6
1.6
1.6
1.6

1.6
1.6
1.6
1.6
1.6

1.5
1.5
1.5
1.5
1.5

1.5
1.5
1.6
1.6
1.6

1.6
1.6
1.6
1.6
1.6

1.5
1.5
1.4
1.3
1.2

1.1
1.1
1.1
1.1
1.0
1.0

1.0
1.0
1.0
1.0
1.0

1.0
1.0
1.0
1.0
1.0

1.0
1.0
1.0
1.1
1.1

1.1
1.1
1.1
1.1
1.1

1.1
1.0
1.0
0.9
0.9

0.7
0.7
0.7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.8

0.8
0.8
0.8
0.8
0.8

0.8
0.8
0.7
0.7
0.7

...... ...
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Table 7-4.
Coldwater habitat and seasonal salmonid habitat

outside mixing zone maximum total ammonia-nitrogen criteria (mg/1).

Temp• ('C)

2
3
4
5

6
7
8
9
10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

pH 6.5 6.7 6.9 7.0 7.1 72 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 8.2 8.3 8.4 8.5 8.6 8.8 9.0

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 10.9
13.0 13.0 13.0 13.0 133 13.0 13.0 13.0 13.0 12.4 10.7
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.2 10.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.9 103
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.8 10.2

13.0 13.0 13.0 13.0 130 13.0 13.0 13.0 13.0 11.6. 10.1
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.5 9.9
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.4 9.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.9 11.3 9.8
13.0 13.0 13.0 13.0 133 13.0 13.0 13.0 12.8 11.2 9.7

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.7 11.1 9.6
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 11.0 9.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.5 10.9 9.4
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.4 10.8 44
13.0 13.0 13.0 13.0 134 13.0 13.0 13.0 12.3 10.8 9.3

13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 122 10.7 9.3
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.2 10.7 9.2
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.1 10.6 9.2
13.0 13.0 13.0 13.0 134 13.0 13.0 13.0 12.1 10.6 92
13.0 13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.0 10.5 9.1

13.0 13.0 13.0 13.0 13.0 13.0 13.0 12.6 11.2 9.8 8.5
13.0 13.0 13.0 13.0 13.0 13.0 13.0 11.7 10.4 9.1 7.9
13.0 13.0 13.0 13.0 13.0 13.0 122 10.9 9.7 8.5 7.4
13.0 13.0 13.0 13.0 13.0 12.4 11.3 10.2 9.1 7.9 6.9
13.0 13.0 13.0 13.0 12.6 11.6 10.6 9.5 8.4 7.4 6.4

13.0 13.0 13.0 12.6 11.7 10.8 9.9 8.9 7.9 6.9 6.0
13.0 13.0 12.4 11.7 10.9 10.1 92 8.3 7.4 6.5 5.6
13.0 12.7 11.6 10.9 102 9.4 8.6 7.7 6.9 6.0 5.2
12.6 11.9 10.8 10.2 9.5 8.8 8.0 72 6.4 5.6 4.9
11.8 11.1 10.1 9.5 8.9 8.2 7.5 6.8 6.0 5.3 4.6

9.3
9.1
9.0
8.9
8.8
8.7

8.6
8.5
8.4
8.3
8.3

8.2
&t
8.1
8.0
8.0

7.9
7.9
7.9
7.9
7.8

7.3
6.8
&3
5.9
5.5

5.2
4.8
4.5
4.2
4.0

7.8
7.7
7.6
7.5
7.4
7.3

7.3
7.2
7.1
7.1
7.0

6.9
6.9
6.8
6.8
6.8

6.7
6.7
6.7
6.7
6.7

6.2
5.8
5.4
5.0
4.7

4.4
4.1
3.9
3.6
3.4

6.6
6.5
6.4
6.3
62
6.2

6.1
6.0
6.0
5.9
5.9

5.8
5.8
5.8
5.7
5.7

5.7
5.6
5.6
5.6
5.6

52
4.9
4.6
4.3
4.0

3.7
3.5
3.3
3.1
2.9

5.2
5.2
5.1
5.0
5.0
4.9

4.9
4.8
4.8
4.7
4.7

4.7
4.6
4.6
4.6
4.6

4.5
4.5
4.5
4.5
4.5

4.2
3.9
3.7
3.4
3.2

3.0
2.8
2.6
2.5
2.3

4.2
4.1
4.1
4.0
4.0
3.9

3.9
3.8
3.8
3.8
3.7

3.7
3.7
3.7
3.7
3.6

3.6
3.6
3.6
3.6
3.6

3.4
32
10
2.8
2.6

2.4
2.3
2.1
2.0
1.9

3.3
3.3
3.2
3.2
3.2
3.1

3.1
3.1
3.0
3.0
3.0

3.0
3.0
2.9
2.9
2.9

2.9
2.9
2.9
2.9
2.9

2.7
2.6
2.4
2.2
2.1

2.0
1.9
1.7
1.6
1.5

2.6 2.1
2.6 2.1
2.6 2.1
2.5 2.0
2_5 2.0
2.5 2.0

2.5 2.0
2.5 2.0
2.4 2.0
2.4 1.9
2.4 1.9

2.4. 1.9
2.4 1.9
2.4 1.9
2.4 1.9
2.4 1.9

2.4 1.9
2.4 1.9
2.4 1.9
2.4 1.9
2.4 1.9

2.2 1.8
2.1 1.7
1.9 1.6
1.8 1.5
1.7 1.4

1.6 1.3
1.5 1.2
1.4 1.2
1.3 1.1
1.3 1.1

1,7
1.7
1.6
1.6
1.6
1.6

1.6
1.6
1.6
1.6
1.6

1.5
1.5
1.5
1.5
1.5

1.5
1.5
1.6
1.6
1.6

1S
1.4
1.3
1.2
12

1.1
1.0
1.0
0_9
0.9

1.1
1.1
1.1
1.1
1.0
1.0

1.0
1.0
1.0
1.0
1.0

1.0
1.0
1.0
1.0
1.0

1.0
1.0
1.0
1.1
1.1

1.0
1.0
0.9
0.9
0.8

0.8
0.7
0.7
0.7
0.6

Table 7-5.
Warmwater habitat

outside mixing zone 30-day average total ammonia-nitrogen criteria (mg/1).

0.7
0.7
0_7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.7

0.7
0.7
0.7
0.7
0.8

0.7
0.7
0.6
0.6
0.6

0.6
0.5
0.5
0.5
0.5

pH 6.5 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 8.2 8.3 8.4 8.5 8.6 8.8 9.0

remp. (°C)

The following criteria apply during the months of December to February:

0-10 13.0 13.0 13.0 12.6 11.7 10.7 9.7 8.6 7.6 6.6 5.6 4.8 4.0 3.3 2.8 2.3 1.9 1.5

71 13.0 13.0 12.4 11.6 10.8 9.9 8.9 8.0 7.0 6.1 5.2 4.4 3.7 3.1 2.6 2.1 1.7 1.4
12 13.0 12.6 11.5 10.8 10.0 92 8.3 7.4 6.5 5.6 4.8 4.1 3.4 2.9 2.4 2.0 1.6 1.3
13 12.3 11.6 10.6 10.0 9.2 8.5 7.7 6.8 6.0 5.2 4.5 3.8 3.2 2.7 2.2 1.8 1.5 1.2
14 11.4 10.8 9.8 9.3 8.6 7.9 7.1 6.3 5.6 4.8 4.2 3.5 3.0 2.5 2.1 1.7 1.4 1.1
15 10.6 10.0 9.1 8.6 8.0 7.3 6.6 5.9 52 4.5 3.9 3.3 2.8 2.3 1.9 1.6 1.3 1.1

16 9.8 9.3 8.5 8.0 7.4 6.8 6.1 5.5 4.8 4.2 3.6 3.0 2.6 2.1 1.8 1.5 12 1.0
17 9.1 8.6 7.8 7.4 6.8 6.3 5.7 5.1 4.5 3.9 3.3 2.8 2.4 2.0 1.7 1.4 1.1 0.9
18 8.5 8.0 7.3 6.9 6.4 5.8 5.3 4.7 4.2 3.6 3.1 2.6 .2.2,. 1.8 1.5 1.3 1.1 0.9
19 7.9 7.4 6.8 6.4 5.9 5.4 4.9 4.4 3.9 3.3 2.9 2.4 2.1 1.7 1.4 1.2 1.0 0.8
20 7.3 6.9 6.3 5.9 5.5 5.0 4.6 4.1 3.6 3.1 2.7 2.3 1.9 1.6 1.3 1.1 0.9 0.8

The following critcria apply during the months of Narch to Novombcr:

10 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6

11 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6
12 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6
13 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 1.9 1.6 1.4 1.1 0.9 0.7 0.6
14 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 1.9 1.6 IA 1.1 0.9 0.7 0.6
15 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 1.9 1.6 1.4 1.1 0.9 0.7 0.6

16 2.2 2.2 22 2.2 2.2 2.2 2.2 2.2 22 22 2.2 1.9 1.6 1.4 1.1 0.9 0.7 0.6
17 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 22 2.2 t.9 1.6 /.4 1.1 0.9 0.7 0.6
16 2.2 2.2 22 2.2 2.2 2.2 22 2.2 2.2 22 2.2 1.9 1.6 1.4 1.1 0.9 0.7 0.6
19 2.2 2.2 2.2 2.2 2.2 22 2.2 2.2 22 2.2 2.2 1.9 1.6 1.4 1.1 0.9 0.7 0.6
20 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 22 1.9 1.6 1.4 1.1 0.9 0.7 0.6

21 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5
22 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.6 1.4 12 0.9 0.8 0.6 0.5
23 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.5 1.3 1.1 0.9 0.7 0.6 0.5
24 1.7 1.7 1.7 1.7 1.7 1,7 1.7 1.7 1.7 1.7 1.7 1.4 1.2 1.0 0.8 0.7 0.5 0.4
25 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.3 1.1 1.0 0.8 0.6 0.5 0.4

26 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.2 1.1 0.9 0.7 0.6 0.6 0.4
27 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.2 1.0 0.8 0.7 0.6 0.4 0.4
28 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.1 0.9 0.8 0.6 0.5 0.4 0.3
29 1.2 1.2 12 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.0 0.9 0.7 0.6 0.5 0.4 0.3
30 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.0 0.8 0.7 0.6 0.5 0.4 0.3

1.2

1.2
1.1
1.0
0.9
0.9

0.8
0.8
0.7
0.7
0.6

0.5

0.5
0.5
0.5
0.5
0.5

0.5
0.5
0.5
0.5
0.5

0.4
0.4
0.4
0.4
0.3

0.3
0.3
0.3
0.3
0.3

1.0

0.9
0.9
0.8
0.8
0.7

0.7
0.6
0.6
0.5
0.5

0.4

0.4
0.4
0.4
0.4
0.4

0.4
0.4
0.4
0.4
0.4

0.4
0.3
0.3
0.3
0.3

0.3
0.2
0.2
0.2
0.2

0.7

0.6
0.6
0.6
0.5
0.5

0.5
0.4
0.4
0.4
0,4

0.2

0.2
0.2
0.2
0.2
0.2

02
0.3
0,3
0.3
0.3

0.2
0.2
0.2
0.2
02

0.2
0.2
0.2
0.2
0.2

0.5

0.4
OA
0.4
0.4
0.3

0.3
0.3
03
0.3
0.3

02

02
02
0.2
02
0.2

02
02
02
02
0.2

02
02
02
0.1
0.1

0.1
0.1
0.1
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3745z1=07 Water use designalions arid statewade criteraa, OH ADC 3745-1-07

Table 7-6.
Exceptional warmwater habitat

outside mixing zone 30-day average total ammonia-nitrogen criteria (mg/1).

pN 65 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 82 8.3 &4 8.5 8.6 8.8 9D

Temp. (°C)

The following criteria apply during the months of December to February:

0-10 13.0 13.0 13.0 12.6 11.7 10.7 9.7 8.6 7.6 6.6 5.6 4.8 4.0 3.3 2.8 2.3 1.9 1.5

11 13.0 13.0 12.4 11.6 10.8 9.9 8.9 8.0 7.0 6.1 5.2 4.4 3.7 3.1 2.6 2.1 1.7 1.4
12 13.0 12.6 11.5 10.8 10.0 92 8.3 7.4 6.5 5.6 4.8 4.1 3.4 2.9 2.4 20 1.6 1.3
13 12.3 11.6 10.6 10.0 9.2 8.5 7.7 6.8 6.0 5.2 4.5 3.8 3.2 2.7 2.2 1.8 1.5 1.2
14 11.4 10.8 9.8 9.3 8.6 7.9 7.1 6.3 5.6 4.8 4.2 3.5 3.0 2.5 2.1 1.7 1.4 1.1
15 10.6 10.0 91 8.6 8.0 7.3 6.6 5.9 5.2 4.5 19 3.3 2.8 23 1.9 1.6 1.3 1.1

16 9.8 9.3 8.5 8.0 7.4 6.8 6.1 5.5 4.8 4.2 3.6 3.0 2.6 2.1 1.8 1.5 1.2 1.0
17 9.1 8.6 78 7.4 6.8 6.3 5.7 5.1 4.5 3.9 3.3 2.8 2.4 20 1.7 1.4 1.1 0.9
18 8.5 8.0 7.3 6.9 6.4 5.8 5.3 4.7 4.2 3.6 3.1 2.8 2.2 1.8 1.5 1.3 1.1 0.9
19 7.9 7.4 6.8 6.4 5.9 5.4 4.9 4.4 3.9 3.3 2.9 2.4 2.1 1.7 1.4 1.2 1.0 0.8
20 7.3 6.9 6.3 5.9 5.5 5.0 4.6 4.1 3.6 3.1 2.7 2.3 1.9 1.6 1.3 1.1 0.9 0.8

The following critcria apply during the months of March to Novembcr:

10 2.2 2.2 2.2 22 2.2 2.2 2.2 2.2 2.2 2.2 2.2 1.9 1.6 1.3 1.1 0.9 0.7 0.5

11 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 2.2 1.9 1.6 1.3 1.1 0.8 0.7 0.5
12 2.2 2.2 2.2 2.2 2.2 22 2.2 2.2 2.2 2.2 2.2 1.9 1.6 1.3 1.1 0.8 0.7 0.5
13 22 2.2 2.2 2.2 2.2 22 2.2 2.2 2.2 22 22 1.8 1.6 13 1.0 0.8 0.7 0.5
14 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 /.6 1.3 1.0 0.8 0.7 0.5
15 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5

16 2.1 2.1 21 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 13 1.0 0.8 0.7 0.5
17 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5
18 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5
19 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5
20 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 /.5 1.3 1.0 0.8 0.7 0.5

21 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.7 1.4 12 1.0 0.8 0.6 0.5
22 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.6 1.3 1.1 0.9 0.7 0.6 0.5
23 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.4 1.2 1.0 0.8 0.7 0.5 0.4
24 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.3 1.1 1.0 0.8 0.6 0.5 0.4
25 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.51.3 1.1 0.9 0.7 0.6 0.5 0.4

26 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.2 1.0 0.8 0.7 0.6 0.4 0.4
27 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.1 0.9 0.8 0.6 0.5 0.4 0.3
28 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.2 1.0 0.9 0.7 0.8 0.5 0.4 0.3
29 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.0 0.8 0.7 0.6 0.8 0.4 0.3
30 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 0.9 0.8 0.7 0.5 0.4 0.4 0.3

12

1.2
1.1
1.0
0.9
0.9

0.6
0.8
0.7
0.7
0.6

0.4

0.4
0.4
0.4
0.4
0.4

0.4
0.4
0.4
0.4
0.4

0.4
0.4
0.4
0.3
0.3

0.3
0.3
0.3
0.3
0.2

1.0

0.9
0.9
0.8
0.8
0.7

0.7
0.6
0.6
0.5
0.5

0.4

0.4
0.4
0.4
0.4
0.4

0.4
0.4
0.4
0.4
0.4

0.3
0.3
0.3
0.3
0.3

0.2
0.2
0.2
0.2
0.2

0.7

0.6
0.6
0.6
0.5
0.5

0.5
0.4
0.4
0.4
0.4

0.2

0.2
0.2
0.2
0.2
0.2

0.2
0.2
0.2
0.2
0.2

02
02
0.2
02
0.2

0.2
0.2
0.2
0.2
0.1

0S

0.4
0.4
0.4
0.4
0.3

03
03
03
0.3
0.3

Table 7-7.
Modified warmwater habitat

outside mixing zone 30-day average total ammonia-nitrogen criteria (mg/1),

02

0.2
02
02
02
02

0.2
02
0.2
02
02

02
0.2
0.1
0.1
0.1

0.1
0.1
0.1
0.1
0.1

pM 6.5 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 8.2 8.3 8.4 8.5 8.6 8.8 9.0

Temp. (`C)
The following criteria apply during the months of December to February:

0-10 13.0 13.0 13.0 12.6 11.7 10.7 9.7 8.6 7.6 6.6 5.6 4.8 4.0 3.3 2.8 2.3 1.9 1.5

11 13.0 13.0 12.4 11.6 10.8 9.9 8.9 8.0 7.0 6.1 5.2 4.4 3.7 3.1 2.6 2.1 1.7 1.4
12 13.0 12.6 11.5 10.8 10.0 92 8.3 7.4 6.5 5.6 4.8 4_1 3.4 2.9 2.4 2.0 1.6 1.3
13 12.3 11.6 10.6 10.0 9.2 8.5 7.7 6.8 6.0 5.2 4.5 3.8 3.2 2.7 2.2 1.8 1.5 1.2
14 11.4 10.8 9.8 9.3 8.6 7.9 7.1 6.3 5.6 4.8 4.2 3.5 3.0 2.5 2.1 1.7 1.4 1.1
15 10.6 10.0 9.1 8.6 8.0 7.3 6.6 5.9 5.2 4.5 3.9 3.3 2.8 2.3 1.9 1.6 1.3 1.1

16 9.8 9.3 8.5 8.0 7.4 6.6 6.1 5.5 4.8 4.2 3.6 3.0 2.6 2.1 1.8 1.5 1.2 1.0
17 9.1 8.6 7.8 7.4 6.8 6.3 5.7 5.1 4.5 3.9 3.3 2.8 2.4 2.0 1.7 1.4 1.1 0.9
18 8.5 8.0 7.3 6.9 6.4 5.8 5.3 4.7 4.2 3.6 3.1 2.6 2.2 1.8 1.5 1.3 1.1 0.9
19 7.9 7.4 6.8 6.4 5.9 5.4 4.9 4.4 3.9 3.3 2.9 2.4 2.1 1.7 1.4 1.2 1.0 0.8
20 7.3 6.9 6.3 5.9 5.5 5.0 4.6 4.1 3.6 3.1 2.7 2.3 1.9 1.6 1.3 1.1 0.9 0.8

The following criteria apply during the months of March to November:

10 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 2.9 2.5 2.1 1.7 1.3 1.1 0.9

11 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 2.9 2.5 2.1 1.7 1.3 1.1 0.8
12 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 2.9 2.4 2.1 1.6 1.3 1.1 0.8
13 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 3.4 2.9 2.4 2.0 1.6 1.3 1.0 0.8
14 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.9 2.4 2.0 1.6 1.3 1.0 0.8
15 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.8 2.4 2.0 1.6 1.3 1.0 0.8

16 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.8 2.4 2.0 1.6 1.3 1.0 0.8
17 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.8 2.4 2.0 1.6 1.3 1.0 0.8
18 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.8 2.4 2.0 1.6 1.3 1.0 0.8
19 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 24 2.4 2.0 1.6 1.3 1.0 0.8
20 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 32 3.2 2.8 2.4 2.0 1.6 1.3 1.0 0.8

21 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 2.6 2.2 1.9 1.5 1.2 1.0 0.8
22 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.4 2.1 1.7 1.4 1.1 0.9 0.7
23 2.6 2.6 2.6 2.6 2.6 2.6 2.6 2.6 2.6 2.6 2.6 2.3 1.9 1.6 1.3 1.0 0.8 0.7
24 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.1 1.8 1.5 1.2 1.0 0.8 0.6
25 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6

26 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.6 1.3 1.1 0.9 0.7 0.6
27 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 1.7 1.5 12 1.0 0.8 0.7 0.5
28 1.9 1.9 1.9 1.9 1.9 t.9 1.9 1.9 1.9 1.9 1.9 1.6 1.4 12 0.9 0.8 0.6 0.5
29 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.5 1.3 1.1 0.9 0.7 0.6 0.5
30 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.4 12 1.0 0.8 0.7 0.5 0.5
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0.4
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3745-1=47 Water use er@esigna&eons and statewirie oriteraa, CH ADC 3745-1-07

Table 7-8.
Coldwater habitat

outside mixing zone 30-day average total ammonia-nitrogen criteria (mg/1)>

pH 6.5 6.7 6.9 7.0 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 8.0 8.1 82 8.3 8.4 8.5 8.6 8.8 9.0

Temp M)

0 2.5 2.5 2.5 25 2.5 2.5 2.5 2.5 2.5 2.5 2.5 2.1 1.8 1.5 1.2 0.9 0.8 0.6 0.5 0.4 02 0.2
1 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.1 1.8 1.5 1.2 0.9 0.7 0.6 0.5 0.4 0.2 02
2 2.4 2.4 24 24 2.4 2.4 2.4 2A 2A 24 24 2.1 1.7 1.5 1.2 0.9 0.7 0.6 0.5 0.4 02 02
3 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.4 2.0 1.7 1.4 1.1 0.9 0.7 0.6 0.5 0.4 02 02
4 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6 0.5 0.4 02 0.2
5 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6 0.5 0.4 02 02

6 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.0 1.7 1.4 1.1 0.9 0.7 0.6 0.5 0.4 02 02
7 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 2.3 1.9 1.6 1.4 1.1 0.9 0.7 0.6 0.4 0.4 0.2 02
8 22 2.2 22 22 22 2.2 2.2 22 22 22 2.2 1.9 1.6 1.4 1.1 0.9 0.7 0.6 0.4 0.4 02 0.2
9 22 22 22 2.2 22 21 2.2 22 22 2.2 2.2 1.9 1.6 1.3 1.1 0.9 0.7 0.6 0.4 0.4 0.2 0.2

10 22 2.2 2.2 22 22 22 22 22 22 22 22 1.9 1.6 1.3 1.1 0_9 0.7 0.5 0.4 0.4 02 02

11 2.2 2.2 2.2 22 22 22 22 22 22 22 2.2 1.9 1.6 1.3 1.1 0.8 0.7 0.5 0.4 0.4 02 02
12 22 2.2 22 22 22 22 2.2 22 22 22 2.2 1.9 1.6 1.3 1.1 0.8 0.7 0.5 0.4 0.4 02 02
13 2.2 2.2 22 2.2 22 22 22 22 22 22 2.2 1.8 1.6 1.3 1.0 0.8 0.7 0.5 0.4 0.4 02 0.2
14 2.1 2.1 2.1 2.1 2.1 2.1 2.1 21 2.1 2.1 2.1 1.8 1.6 1.3 1.0 0.8 0.7 0.5 0.4 0-4 0.2 02
15 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 2.1 1.8 1.5 1.3 1.0 0.8 0.7 0.5 0.4 0.4 02 0.2

16 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 1.7 1.4 1.2 1.0 0.8 0.6 0.5 0.4 0.3 02 0.2
17 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.8 1.6 1.3 1.1 0.9 0.7 0.6 0.5 0.4 0.3 02 0.1
18 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.7 1.5 1.2 1.0 0.8 0.7 0.5 0.4 0.4 0.3 0.2 0.1
19 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.6 1.4 1.2 1.0 0.8 0.6 0.5 0.4 0.3 0.3 02 0.1
20 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.5 1.3 1.1 0.9 0.7 0.6 0.6 0.4 0.3 0.3 0.2 0.1

21 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.4 1.2 1.0 0.8 0.7 0.5 0.4 0.4 0.3 0.2 02 0.1
22 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.3 1.1 0-9 0.8 0.6 0.5 0.4 0.3 0.3 0.2 02 0.1
23 1.2 12 12 1.2 12 12 12 12 12 12 1.2 1.0 0.9 0.7 0.6 0.5 0.4 0.3 0.3 0.2 0.1 0.1
24 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.1 1.0 0.8 0.7 0.6 0.4 0.4 0.3 0.2 0.2 0.1 0.1
25 1.0 1_0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 0.9 0.8 0.6 0.5 0.4 0.3 0.3 0.2 0.2 0.1 0.1

26 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 0.8 0.7 0.6 0.5 0.4 0.3 0.3 0.2 0.2 0.1 0.1
27 0.9 0.9 0.9 0.9 0.9 0.9 0.9 0.9 0.9 0.9 0.9 08 07 0.6 0.5 0.4 0.3 0.2 0.2 0.2 0.1 0.1
28 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.7 0.6 0.5 0.4 0.3 0.3 0.2 0.2 0.2 0.1 0.1
29 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.8 0.7 0.6 0.5 0.4 0.3 0.3 0.2 0.2 0.1 0.1 0.1
30 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.6 0.5 0.5 0.4 0.3 0.2 0.2 0.2 0.1 0.1 0.1

Table 7-9. Statewide water quality criteria for the protection of aquatic life for water hardness dependent criteria.

Chemical

Cadmium

1MZM 3

OMZM 3

OMZA 3

Cadmium

1MZM 3

OMZM 3

OMZA 3

Chromium

Form 1 Units 2 Equation

D4

D4

D4

µB/1

µ9/1

µ911

e (1.128 pn H] - 3.051)

e (1.128 [In H] - 3.744)

e (0.7852 [In H] - 2.810)

TR 5

TR 5

TR 5

µSn

41

µl;/I

e (1.128 pn H] - 2.9936)

e (1.128 [In H] - 3.6867)

e (0.7852 [In H] - 2.715)

Criteria 6

100 200 300 400

8.5 19 29 41

4.3 9.3 15 20

2.2 3.9 5.3 6.6

9.0

4.5

2.5

20

9.9

4.2

31

16

5.8

43

22

7.3
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3745-9-07 Water use designataon^ and statewide criteraa. OH FaDC 3745-9-07

IMZM 3 D 4 µ8 /1 e(0.819 pn H] + 3.2667) 1100 2000 2800 3500

OMZM 3 D 4 F^Sn e(0.819 pn H] + 2.5736) 570 1000 1400 1800

OMZA 3 D 4 µg/f e(0.819 [In H] + 0.5340) 74 130 180 230

Chromium

IMZM 3 TR 5 Rg/I e(0.819 pn H] + 4A187) 3600 6400 8900 11000

OMZM 3 TR 5 119/1 e(0.819 pn H] + 3.7256) 1800 3200 4400 5600

OMZA 3 TR 5 11911 e10.819 pn H] + 0.6848) 86 150 210 270

Copper

IIvIZM 3 D 4 99/1 e (0.9422 [In H] - 1.048) 27 52 76 99

OMZM 3 D 4 NO e(0.9422 pn H] -1.741) 13 26 38 50

OMZA 3 D 4 pSn e(0.8545 [In H) - 1.743) 9.0 16 23 29

Copper

IMZM 3 TR 5 f+A e(0.9422 pn H] -1.007) 28 54 79 100

OMZM 3 TR 5 98n e(0.9422 pn H) - 1.700) 14 27 39 52

OMZA 3 TR 5 Rgli e(0.8545 pn H] -1.702) 9.3 17 24 30

Lead

IMZM 3 D 4 µg/1 e(1273 pn H] - 0.5964) 190 470 780 1100

OMZM 3 D 4 !tgq e(1.273 [In H] -1.289) 97 230 390 570

OMZA 3 D 4 lo e(1173 pn H] -4.237) 5.1 12 21 30

Lead

IMZM 3 TR 5 f+8n e(1.273 pn H] - 03619) 240 590 990 1400

OMZM 3 TR 5 µg/1 e(1.273 [InH] -1.055) 120 300 500 710

OMZA 3 TR 5 RBn e11173 pn H] -4.003) 6.4 16 26 37

Nickel

IMZM 3 D 4 49/1 e(0.846 [In H] + 2.946) 940 1700 2400 3000

OMZM 3 D 4 l151' e(0.846 [In H] + 2.253) 470 840 1200 1500

OMZA 3 D 4 µ9/1 e(0.846 [In H] + 0.0554) .52 93 130 170

..... ., ,. . .. . . . ... . „, ... . , , „. . , _. . .^ . ._ . _ . . ,.. ...
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3745-1-fk7 Water use desigt*iatic,ns and statewrale criteria, OH ADC 374 a-1-07

Nickel

IMZNI 3

OMZM 3

OMZA 3

Zinc

IMZM 3

OMZM 3

OMZA 3

TR 5 µ8/1

TR 5 pgA

TR 5 µg/l

D4

D4

D4

µgn

M4

WA

e(0.846 pn H] + 2.948) 940 1700 2400 3000

e(0.846 pn H] + 2.255) 470 840 1200 1500

e(0.846 Rn H] + 0.0584) 52 94 130 170

e(0.8473 pnH] + 1.555) 230 420 590 760

e(0.8473 pn H] + 0.862) 120 210 300 380

e(0.8473 [In H] + 0.870) 120 210 300 380

Zinc

1MZM 3 TR 5 119/1 (0.8473 Pn H] + 1.577) 240 430 610 780

OMZM 3 TR 5 118n e(0.8473 pn H) + 0.884) 120 220 300 390

OMZA 3 TR 5 98n e(0.8473 pn H] + 0.884) 120 220 300 390

1. D-= dissolved; TR = total recoverable.

2. gg/1-== micrograms per liter (parts per billion).

3. IMZM = inside mixing zone maximum; OMZM = outside mixing zone maximum; OMZA = outside mixing zone
average.

4. These criteria are implemented by multiplying them by a translator approved by the director pursuant to rule

3745-2-04 of the Administrative Code.

5. These criteria apply in the absence of a translator approved by the director pursuant to rule 3745-2-04 of the

Administrative Code.

6. Numeric criteria are presented at example water hardnesses. The equations can be used to calculate numeric criteria
at any water hardness up to 400 mg/l CaCO3. "e" = the base e exponential funcfion. "In H" = the natural logarithm

of the water hardness. The criteria at a water hardness of 400 mg/1 CaCO 3 are used for water hardnesses above

400 mg/l CaCO3.

Table 7-10. Statewide water quality criteria for the protection of aquatic life for water pH dependent criteria.

.... ..

^^17 ^



3745-1-07 Water use designafiions and statewide criteria, O&1ADC 3745-1 -07

Chemical Form 1 units 2 Equation

Criteria 4

6.5 7.5 8.0 9.0

Pentachlorophenol

1MZM 3 T g9/1 e(1.005 [pH[ - 4.176) 11 29 48 130

OMZM 3 T µgA e (1.005 [pH] -4.869) 5.3 14 24 65

OMZA 3 T µg/1 e11.005 [pHQ - 5.134) 4.0 11 18 50

1. T == total.

2. µg/l = micrograms per liter (parts per billion).

3. IMZM = inside mixing zone maximum; OMZM = outside mixing zone maximum; OMZA = outside mixing zone

average.

4. Numeric criteria are presented at example water pH. The equations can be used to cal'culate numeric criteria at any

water pH between 6.5 and 9.0. "e" = the base e exponential function.

Table 7-11. Statewide water quality criteria for the protection against adverse aesthetic conditions.

Chemical Form 1 Units 2 IMZM 3 OMZM 3 Drinking

2-Chlorophenol

2,4-Dichlorophenol

MBAS (foaming agents)

Oil & grease

Phenol

Phosphorus

1. T == total.

T

T

T

T

T

T

µg/l

N9A

mg/1

mg/i

µ9/1

mg/1

0.50

10 6

0.1 a

0.3 a

1.0

C

....
,. ^
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3745-1-07 Water use designations and statewad+a criteria, OH ADC 3745-1-07

2. mg/1== milligrams per liter (parts per million); gg/1= micrograms per liter (parts per billion).

3. IMZM = inside mixing zone maximum; OMZM = outside mixing zone maximum.

a. This criterion is based on the protection against organoleptic (taste and/or odor) effects.

b. Surface waters shall be free from floating oils and shall at no time produce a visible sheen or color fihn. Levels of

oils or petrochemicals in the sediment or on the banks of a watercourse which cause deleterious effects to the biota

will not be permitted.

c. Total phosphorus as P shall be limited to the extent necessary to prevent nuisance growths of algae, weeds,

and slimes that result in a violation of the water quality criteria set forth in paragraph (E) of rule 3745-1-04 of the

Administrative Code or, for public watet supplies, that result in taste or odor problems. In areas where such nuisance

growths exist, phosphorus discharges from point sources determined significant by the director shall not exceed a

daily average of one milligram per liter as total P, or such stricter requirements as may be imposed by the director in

accordance with the international joint commission (United States-Canada agreement).

Table 7-12. Statewide water quality criteria for the protection of agricultural uses.

Chemical

Arsenic

Beryllium

Cadmium

Total chromium

Copper

Fluoride

Iron

Lead

Mercury

Nickel

Nitrates + nitrites

Selenium

Zinc

Form I

TR

TR

TR

TR

TR

T

TR

TR

TR

TR

T

TR

TR

Units 2

µg/1

µ9/1

WA

µg/l

gg/l

µg/l

µgn

µgn

gg/l

µ9/1

mg/l

gg/l

µg/l

OMZA 3

100

100

50

100

500

2,000

5,000

100

10

200

100

50

25,000

.. .. ..
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3745-1-07 Water use zles6gnntaoras and statev,aar€€: criteria, OH ADC 3745-1-€17

1. T=_= total; TR = total recoverable.

2. mg/1= milligrams per liter (parts per million); µg/l === micrograms per liter (parts per billion).

3. OMZA ==- outside mixing zone average.

Table 7-13. Statewide numerical criteria for the protection of recreation uses. These criteria apply inside and outside the mixing
zone at all times during the recreation season.

Recreation use E. coli (colony counts per 100 ml)

^._.._ ^._.^..^..,_...._..^.. .___.^ ..^ . _.^ .^._...:.^ ^._ .^
Seasonal Single sample 4__ W'_

geometric mean maximum 1

.^. _^m..^ .. _^. ....^..^._.__ ,_._...._^ . ^..,.. _...__..^._...m^..^_...^.^..^.......^.._..____...__
Bathing water 126 235 a

_ _ .^..._...^.^.... ^.^.^.___rc.^. ^..._._.._^..^...__..^_.^.^.^. .._..^....^.,.,..__._..^...^___.._..^._..._.^........^..._^__.^._...^,^.
Class A primary contact recreation 126 298

Class B primary contact recreation 161 523

Class C primary contact recreation 206 940

Secondary contact recreation 1030 1030

1. Except as noted in footnote a, these criteria shall not be exceeded in more than ten per cent of the samples taken

during any thirty-day period.

a. This criterion shall be used for the issuance of beach and bathing water advisories.

Table 7-14. Temperature criteria.

(A) General Ohio river basin - includes all waters of the state within the boundaries of the Ohio river basin, excluding

the Ohio river and those water bodies or water body segments as designated in paragraphs (B) to (F) of this table. Shown
as degrees fahrenheit and (celsius).

Average:

Jan. Feb.

1-31 1-29

47 47

(8.3) (8.3)

Mar. Mar.

1-15 16-31

51 54

(10.0) (12.2)

Apr. Apr.

1-15 16-30

59 65

(15.0) (18.3)

May May

1-15 16-31

67 70

(19.4) (21.1)

June

1-15

74

(23.3)

... , ... .. . .. .. . ,..., ' . ..... ..._ ...._. . ,.... ....
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3745-1-07 Water a.ase designations and statr~wwde crwtecia, OH ADC 3745-9-07

Daily

Maximum: 52 52 56 59 65 70 73 76 80

(11.1) (11.1) (13.3) (15.0) (18.3) (21.1) (22.8) (24.4) (26.7)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 82 82 82 82 73 71 65 60 47

(27.8) (27.8) (27.8) (27.8) (22.8) (21.7) (18.3) (15.6) (8.3)

Daily

Maximum: 85 85 85 85 78 76 70 65 52

(29.4) (29.4) (29.4) (29.4) (25.6) (24.4) (21.1) (18.3) (11.1)

(B) Lower great Miami river - Steele dam in Dayton (river mile 81.3) to the confluence with the Ohio river. Shown as
degrees fahrenheit and (celsius).

Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 49 49 53 56 59 65 67 70 75

(9.4) (9.4) (11.9) (13.3) (15.0) (18.3) (19.4) (21.1) (23.9)

Daily

Maximum: 54 54 58 61 68 74 77 79 83

(12.2) (12.2) (14.4) (16.1) (20.0) (23.3) (25.0) (26.1) (28.3)

June July Aug. Sept. Sept. Oct. Oct- Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 85 85 85 85 78 71 66 63 49

(29.4) (29.4) (29.4) (29.4) (25.6) (21.7) (18.9) (17.2) (9.4)

Daily

Maximum: 89 89 89 89 83 76 71 68 54

^ -^ ;., ;,. r. ..... ^. ^:; :, . :. . .
^ . . ...._ .. . ^^ ...
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3745-9 -071'bater use designataoe•ss ar;d s#atewarle crateeaay OH ADC 3745-1-07

(31.7) (31.7) (31.7) (31.7) (28.3) (24.4) (21.7) (20.0) (12.2)

(C) Scioto river - Origgs da.m in Columbus (river mile 136) to the confluence with the Ohio river. Shown as degrees
fahrenheit and (celsius).

Jaa Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 47 47 51 54 59 62 67 72 75

(8.3) (8.3) (10.6) (12.2) (15.0) (16.7) (19.4) (22.2) (23.9)

Daily

Maximum: 52 52 56 59 65 70 75 79 82

(11.1) (11.1) (13.3) (15.0) (18.3) (21.1) (23.9) (26.1) (27.8)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 83 83 83 83 75 71 65 58 47

(28.3) (28.3) (28.3) (28.3) (23.9) (21.7) (18.3) (14.4) (8.3)

Daily

Maximum: 87 87 87 87 80 76 70 63 52

(30.6) (30.6) (30.6) (30.6) (26.7) (24.4) (21.1) (17.2) (11.1)

(D) Hocking river - entire mainstem. Shown as degrees fahrenheit and (celsius).

Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 45 45 51 56 59 65 67 70 74

(7.2) (7.2) (10.6) (13.3) (15.0) (18.3) (19.4) (21.1) (23.3)

Daily

°Maximum: 50 50 56 61 66 70 73 76 80

..... :... .. ............... : . . .. _ . • < . ..^ ..... .. .. .. . .. . ^
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3745-1-£37 Water L1^e dc-swgraatiorts and statewEde criteria. OH ADC 3745-1-07

(10.0) (10.0) (13.3) (16.1) (18.9) (21.1) (22.8) (24.4) (26.7)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 83 83 83 83 77 65 62 58 45

(28.3) (28.3) (28.3) (28.3) (25.0) (18.3) (16.7) (14.4) (7.2)

Daily

Maximum: 87 87 87 87 82 70 67 63 50

(30.6) (30.6) (30.6) (30.6) (27.8) (21.1) (19.4) (17.2) (10.0)

(E) Muskingum river - entire mainstem. Shown as degrees fahrenheit and (celsius).

Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 45 45 53 53 58 65 68 72 76

(7.2) (7.2) (11.7) (11.7) (14.4) (18.3) (20.0) (22.2) (24.4)

Daily

Maximum: 50 50 58 58 63 70 74 77 84

(10.0) (10.0) (14.4) (14.4) (17.2) (21.1) (23.3) (25.0) (28.9)

June July Aug. Sept. Sept. Oct Oct Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 85 85 85 85 80 73 67 62 47

(29.4) (29.4) (29.4) (29.4) (26.7) (22.8) (19.4) (16.7) (8.3)

Daily

Maximum: 89 89 89 89 85 77 72 67 52

(31.7) (31.7) (31.7) (31.7) (29.4) (25.0) (22.2) (19.4) (11.1)

................................... _ ... ...,. ._ ^ h - . ... .. ... , ...
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3745-1-07 Vtlater use e€esagnatfons and statewi€be cr€ter€a, OH ADC 3745-1-07

(F) Mahoning river - Leavitt road dam (river mile 46.1) to the Ohio- Pennsylvania state line (river mile 12.6). Shown as
degrees fahrenheit and (celsius).

Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 47 47 50 54 59 65 68 73 77

(8.3) (8.3) (10.0) (12.2) (15.0) (18.3) (20.0) (22.8) (25.0)

Daily

Maximum:

Average:

53 53 57 61 65 70 76 79 84

(11.7) (11.7) (13.9) (16.1) (18.3) (21.1) (24.4) (26.1) (28.9)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

85 85 85 85 78 73 67 60 51

(29.4) (29.4) (29.4) (29.4) (25.6) (22.8) (19.4) (15.6) (10.6)

Daily

Maximum: 89 89 89 89 83 77 72 66 55

(31.7) (31.7) (31.7) (31.7) (28.3) (25.0) (22.2) (18.9) (12.8)

(G) General lake Erie basin - includes all surface waters of the state within.the boundaries of the lake Erie drainage basin,
excluding lake Erie and those water bodies as designated in paragraphs (H) to (L) of this table. Shown as degrees fahrenheit
and (celsius).

Average:

Jau. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

44 44 48 51 54 60 64 66 72

(6.7) (6.7) (8.9) (10.6) (12.2) (15.6) (17.8) (18.9) (22.2)

Daily

Maximum: 49 49 53 56 61 65 69

_........,.....>, ....
... :.-^ r .
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3745=1-07 Water use €iesignataons and sttatewir€e crateria, OH ADC 3745-1°07

(9.4) (9.4) (11.7) (13.3) (16.1) (18.3) (20.6) (22.2) (24.4)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 82 82 82 82 75 67 61 54 44

(27.8) (27.8) (27.8) (27.8) (23.9) (19.4) (16.1) (12.2) (6.7)

Daily

Maximum: 85 85 85 85 80 72 66 59 49

(29.4) (29.4) (29.4) (29.4) (26.7) (22.2) (18.9) (15.0) (9.4)

(H) Lake Erie tributary estuaries - includes all lake Erie tributary estuaries within the lake breakwaters and extending

upstream to the lake Erie mean high water level. Shown as degrees fahrenheit and (celsius).

Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: - - - - .. - _

Dafly

Maximum: 52 52 55 55 59 63 66 76 82

(11.1) (11.1) (12.8) (12.8) (15.0) (17.2) (18.9) (24.4) (27.8)

June July Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Avemge: 84 84 84 84 - - - -

(28.9) (28.9) (28.9) (28.9)

Daily

Maximum: 88 88 88 88 84 75 70 65 55

(31.1) (31.1) (31.1) (31.1) (28.9) (23.9) (21.1) (18.3) (12.8)

(I) Maumee river - Ohio-Indiana state line to Maumee river estuary. Shown as degrees fahrenheit and (celsius).

. : i... .e ^ ., . . ^ . .. . . .3 ^ i S.. . ; . . , . . 225
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Jan. Feb. Mar. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 45 45 47 53 58 61 67 70 75

(7.2) (7.2) (8.3) (11.7) (14.4) (16.1) (19.4) (21.1) (23.9)

Daily

Maximum:

Average:

50 50 52 58 63 68 72 76 80

(10.0) (10.0) (11.1) (14.4) (17.2) (20.0) (22.2) (24.4) (26.7)

June July Aug. Sept. Sept. Oct. Oct Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

85 85 85 85 80 71 65 58 45

(29.4) (29.4) (29.4) (29.4) (26.7) (21.7) (18.3) (14.4) (7.2)

Daily

Maximum: 89 89 89 89 85 76 70 63 50

(31.7) (31.7) (31.7) (31.7) (29.4) (24.4) (21.1) (17.2) (10.0)

(J) Maumee bay - includes all waters of the state known as Maumee bay including the Maumee river estuary and the

estuary portions of all tributaries entering Maumee bay to the lake Erie mean high water level. Shown as degrees fahrenheit
and (celsius).

Average:

Jan.

1-31

47

(8.3)

Feb.

1-29

47

(8.3)

Mar. Mar. Apr. Apr. May May June

1-15 16-31 1-15 16-30 1-15 16-31 1-15

48 50 52 57 61 65 71

(8.9) (10.0) (11.1) (13.9) (16.1) (18.3) (21.7)

Daily

Maximum: 52 52 53 54 59 63 63 76 77

(11.1) (11.1) (11.7) (12.2) (15.0) (17.2) (18.9) (24.4) (25.0)

June July Aug. Sept. Sept. Oct Oct. Nov. Dec.

............ . ..... .... .. ... .,. .. ._.....
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16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 83 83 83 83 75 69 64 59 47

(29.3) (28.3) (28.3) (28.3) (23.9) (20.6) (17.8) (15.0) (8.3)

Daily

Maximum 87 87 87 87 80 74 69 64 52

(30.6) (30.6) (30.6) (30.6) (26.7) (23.3) (20.6) (17.8) (11.1)

(K) Sandusky bay - includes all waters of the state lmown as Sandusky bay including the Sandusky river estuary and

the estuary portions of all tributaries entering Sandusky bay to the lake Erie mean high water level. Shown as degrees
fahrenheit and (celsius).

Jan. Feb. Mac. Mar. Apr. Apr. May May June

1-31 1-29 1-15 16-31 1-15 16-30 1-15 16-31 1-15

Average: 47 47 48 50 52 57 63 68 74

(8.3) (8.3) (8.9) (10.0) (11.1) (13.9) (17.2) (20.0) (23.3)

Daily

Maximum: 52 52 53 55 57 62 68 73 79

(11.1) (11.1) (11.7) (12.8) (13.9) (16.7) (20.0) (22.8) (26.1)

June July Aug. Sept. Sept. Oct Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 83 83 83 83 75 69 64 59 47

(28.3) (28.3) (28.3) (28.3) (23.9) (20.6) (17.8) (15.0) (8.3)

Daily

Maximum: 87 87 87 87 80 74 69 64 52

(30.6) (30.6) (30.6) (30.6) (26.7) (23.3) (20.6) (17.8) (11.1)

(L) Cuyahoga river - headwaters of the Cuyahoga river gorge dam pool (river mile 46.2) to the Cuyahoga river ship channel
(river mile 5.6). Shown as degrees fahrenheit and (celsius).

.....................................Y^ ,..
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Average:

Jan.

1-31

45

(7.2)

Feb.

1-29

45

(7.2)

Mar. Mar. Apr. Apr. May May June

1-15 16-31 1-15 16-30 1-15 16-31 1-15

51 53 55 60 65 71 80

(10.6) (11.7) (12.8) (15.6) (18.3) (21.7) (26.7)

Daily

Maximum: 49 49 55 57 62 66 70 78 84

(9.4) (9.4) (12.8) (13.9) (16.7) (18.9) (21.1) (25.6) (28.9)

June Jnly Aug. Sept. Sept. Oct. Oct. Nov. Dec.

16-30 1-31 1-31 1-15 16-30 1-15 16-31 1-30 1-31

Average: 84 84 84 84 77 70 63 55 45

(28.9) (28.9) (28.9) (28.9) (25.0) (21.1) (17.2) (12.8) (7.2)

Daily

Maximum 88 88 88 88 82 75 69 64 52

(31.1) (31.1) (31.1) (31.1) (27.8) (23.9) (20.6) (17.8) (it.l)

Table 7-15.

Biological criteria for warmwater, exceptional warmwater and modified warmwater habitats. Description and derivation

of indices and ecoregions are contained in "Biological Criteria for the Protection of Aquatic Life: Volume II, Users Manual

for Biological Field Assessment of Ohio Surface Waters" cited in paragraph (B) of rule 3745-1-03 of the Administrative

Code. These criteria do not apply to the Ohio river, lakes or lake Erie river mouths.

Index Modified warmwater habitat Exceptional

SampHng site Channel Mine Warmwater Warmwater

Ecoregion 1 Modif. Affected Impounded Habitat Habitat

_,,, _. .. ....... .. ,:,:_,. <..:,..
(A) Index of biotic integrity (fish)

(1) Wading sites 2

HELP 22 -- 32 50

.. ..,: .::. .... .: ...........-
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IP 24 40 50

EOLP 24 - - 38 50

WAP 24 24 44 50

ECBP 24 --- -- 40 50

(2) Boat sites 2

ITML P 20 -- 22 34 48

IP 24 -- 30 38 48

EOLP 24 -- 30 40 48

WAP 24 24 30 40 48

ECBP 24 -- 30 42 48

(3) Headwater sites 3

HELP 20 28 50

B' 24 40 50

EOLP 24 - 40 50

WAP 24 24 - 44 50

ECBP 24 -- 40 50

(B) Modified index of well-being (fish)

(1) Wading sites 2

HELP 5.6 --- 7.3 9.4

IP 6.2 --- 8.1 9.4

EOLP 6.2 --- 7.9 9.4

WAP 6.2 5.5 - 8.4 9.4

ECBP 6.2 --- - 8.3 9.4

(2) Boat sites 2

................... .... ......................................... ...
®® '0^
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HELP

IP

EOLP

WAP

ECBP

5.7 --- 5.7 8.6 9.6

5.8 6.6 8.7 9.6

5.8 -- 6.6 8.7 9.6

5.8 5.4 6.6 8.6 9.6

5.8 6.6 8.5 9.6

(C) Invertebrate community index (macroinvertebrates)

(1) Artificial substrate samplers 2

AELP

ip

EOLP

WAP

ECBP

22 -- 34 46

22 30 46

22 -- 34 46

22 30 -- 36 46

22 -° -- 36 46

1. HELP =_- Huron/Erie lake plain ecoregion. IP = interior plateau ecoregion. EOLP =_- Erie/Ontario lake plain
ecoregion. WAP = western Allegheny plateau ecoregion. ECBP = eastem corn belt plains ecoregion.

2. Sampling methods descriptions are found in the "Manual of Ohio EPA Surveillance Methods and Quality Assurance

Practices," cited in paragraph (B) of rule 3745-1-03 of the Administrative Code.

3. Modification of the IBI that applies to sites with drainage areas less than twenty square miles.

4. Does not apply to sites with drainage areas less than twenty square miles.

Table 7-16. Popular paddling streams with identified public access points designated class A primary contact recreation.

The class A designation extends from the most upstream identified public access point to the mouth. (From "Boating On

Ohio Streams," Ohio department of natural resources, division of watercraft. The description of these areas is on the Ohio

department of natural resources website at http://www.dnr.state.oh.us/watercraft/areas/tabid/2306/default%1 F.aspx.)

Water body name Flows into Drainage basin

.___...._.._..^.._.....^._.rc.. .__.^__...^..__.,_....^ .__....._...__^........_^...__....__ _^_,....^..^.._^......__.^..._._ . _..^.^,.._:.^^____^....m._..__..._. _
Alum creek Big Walnut creek Scioto

, . ,^d . ^.. ^ ^, ,.. _ _ .. .. .:
Ashtabula river ^ _.._ :, . . .:. _ Lake Erie Ashtabula

..
. . .. .. . .. , ..^-. .. ..,^.:^ -.. .:-,., ^_^ ^ :.. ,. . , _., ,y-.. ., .. ,.... . , _ .. .. _ . .. .,.. ^:230
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,_._.^.._.^:_ ^^._^.^._.^..^. _.. _.__..^____ ^...._^..^_,.m^. ^^ __..__......_...._ ^ ^. ...^_^......._..^.._..^ .. .. .........._^..._.^^
Auglaize river Maumee river Maumee

.^.^.,..^..^......._.^.....,_^.^.....^....^..:.^.^._..^..._:,...__ __._...^..__^_..__-^w____..^,._......^..^..._,..^....._..._^...._...__.^,_...^_
Big Darby creek Scioto river Scioto

.^ .^.. ^. ^ _.^ _._ ^...._,^__ .^ :^._..^.^.^.._._..^ .^...._.__^...^....__.....__._,.w^.... ^......... ^.^ ..^ ^._ ^ _ ^.^._..._._ ^.._.^ ^..... ^..^ ...^... _ _.^....
Big Walnut creek Scioto river Scioto

^ _. ^_ ^_.. ^.. _ ...^ _.,....._.^.__ ^ .^ _...._.._...^ ^ ^ __.,._. .,..^..^....^ ._.w. ^_.^ _^...__. ^ ,_.. ^ ..._. ^. ^._.... ^.._^._ _.
Black river Lake Erie Black

.^....__..._..__^__._..._._...^..^_.,^..___.w...._M....^.._.....^...^,^....,.... _.^__.k__.^_ _ _ ^._..:.__.^.^....,.^,.,,...^.__._....N.^.__...........^...
Black river, East branch Black river Black

_.....^_.__^....._.:_._^.___^^......^_^...^._...^.__..^. _ M _^.....^.._ .....___ ____,_.,..__^..^_.M_.^,^....__.. _.
Black river, West branch Black river Black

^__._.._...^...^__...^._ ._^.^. _..._. __..^...^....._..........._..^...^......_^.^...r_.^ ^..^.^__ ..^_ ^..._
Blanchard river Auglaize river Maumee

_.....__.^. ^.___...^.,^,.__..w, _ _...^.. ^..^,._.^.,:____..^._^._.....___ ^..._.__...^__..w.._^_.^..^ ___.._ _..^..,_..^.. ^ .._.__.^_...__.
Buck creek Mad river Great Miami

.^:^:^
Caesar creek Little Miami river Little Miami

Captina creek Ohio river Central Ohio tributaries

Chagrin river Lake Erie Chagrin

^..
Conneaut

.
creek Lake Erne Ashtabula

_ :,^ . . . ... ,,,,.^^ ,.,.^ .u..: ..... ^, .^. _ ,. -::.,^.. ^, .. . .. , . ^.,:.. ,. ., ^ :.^,: .,. ..
Conotton creek Tuscarawas river Muskingum

,.... ,.-:. . ^ .
Cuyahoga river Lake Erie Cuyahoga

_.... _ __..... ..,,
Deer creek Scioto river Scioto

.... .
Duck creek Ohio river Central Ohio tributaries

. . ........ .....
Four-Mile/Talawanda creek (Fourmile Great Miami river Great Miami
creek)

__,._...._...__.-...__._w_,_ .._.._...^ ___._^.. .. _rc....._._.^.___ ..................^,,,_._........^...^^..^__.__._._,_^.._ ^ ___,^.,.._...
Grand river Lake Erie Grand

__...^ ^..^....:,_^^ ^._...^ .....^__^._ _...u... .._^.. .._.^._._.,. _ . ^,...__ ^___._..__.^...__........
Great Miami river Ohio river Great Miami

^ ^...____^...___.._m -__._ ..., ^.___.. ...____. ^_.._... __ ._... ^.._... ^
Greenville creek Stillwater river Great Miami

Hocking river Ohio river Hocking

. . ,x . ... ,^ ..,.,^ ..^ .,... ,^ ^ ^,, . ..a. ,. ^., :,: ..
Huron river Lake Erie Huron

„, .. .. ..
Huron river, East branch Huron river Huron

.,.^,. ^. . :.^^,^.... :-,a ^ .w... ^^ ....... ... .... ^„^. ::_:._.. ^.,: .^.,. ..., . ^.^,.^.^_,^ ^. ,. ...
Huron River, West branch Huron river Huron

Killbuck creek Walhonding river Muskingum

...;.. -
Kokosing river Walhonding river Muskingum

.,. ,, _.. _ _. _.
Licking river Muskingum river Muskingum

^
: ^. ,. . . . • , ^.. . ^ ;2^^°^
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..^___.._,_. ...,^_,._...._....^....m....._...^... ^...^..^,^._...____. .__..^..^...^__.._ ^.....^..:w^.._.._.....^.^..:.._.^...__.._..^..,.._
Licking river, South fork Licking river Muskingum

_...^... ,....,.: ^.^...__.. ...^.. .^..._....... .....^ _._ .^... ^ . ..,..__.. ^. ^ ^_.^,_:::. ^ .._.__^.__.^._.._......
Licking river, North fork Licking river Muskingum

_.._...,._ ^....___.._. w_,.^.....^.:.^.. _^__^. .^..___,...__.^.^...^.....___.^ __..._.._ __.^.._...^....^..._ ^......^.._... ___ ^.___._
Little Beaver creek Ohio river Little Beaver

_ __..__ _ _.^._._.__.___.^..,_..._..._,.. _._....^..__._.._._......_ _.^._m__.^..__.__. _ _^.^.^.._._.^...._,___.
Little Miami river, East fork Little Miami river Little Miami

.^...._._._...__...^...,..,^_.^.:.._.....^_._.^_^..........._.^..^..__....^_..^...,.^. ___.^.M^..^.. _.,,..,.__..^.^^.^._^.,._..^...:.:.^^.._.._._.._
Little Miami river Ohio river Little Miami

.^...^^,,._......______.:_..._.:^__.,..___._______..._^ ^...._.....^_..^.. _ _ ..^..^,.^....__.,^x_. ^...._.._^......^..^_..:......^...
Little Muskingum river Ohio river Central Ohio tributaries

_^ ^.. _. ^._w_... ^.. _ _ rr ..^. ._,^,_...__... _x__..._,..^..... ^__w^. ^.^.^ ^._...^....._.._^ . ___.
Little Scioto river (Marion co.) Scioto river Scioto

_.: ^..^.. ^..._._,_ _^^^., xx..tt_..^..^._..,,.^., _.^._,.^._w..^....^.._ .w..._._.. .._....,^ .v._:............. ^..^...... ^...
Loramie creek Great Miami river Great Miami

Mad river Great Miami river Great Miami

Mahoning river Ohio river Mahoning

^ ^.. .. .. ^^.
Mahoning river, West branch Mahoning river Mahoning

-_. .,......
Maumee river Maumee bay Maumee

,^.. ^,:.:
Mohican river Walhonding river Muskingum

Mohican river, Black fork Mohican river Muskingum

,,,,,,, : _......... : : ....
Mohican river, Clear fork Mohican river Muskingum

Mohican river, Lake fork Mohican_ . . ...... . : : ........ . . ., .._
river Muskingum

........ .. . , ,
Muskingum river Ohio river Muskingum

Ohio Brush creek _.. Ohio r i ver _. Southwest Ohio tri butaries

Olentangy river Scioto river Scioto

_ .:.. :; , .. _..._......... - ,,,,:,...
Ottawa river Auglaize river Maumee

._._..,._.,.^....,,_._.._...._. ^._.___.. -_._. ^ . ._._.
Paint creek Scioto river Sc._ioto

_..__^ ... ^_,._ _... _.._, .^.:.._...._^. ..._.....^._.___._.^.. __._...^,.,.........^.. _ ____^^. ._._.. .,
Paint creek, North fork Paint creek Scioto

^.._.__.. ^...._.._..^......^..___^..._._.__..^...^._..._......_ _._^.._.....__..._._^. . _... __._..^._.^.._.., ^.. ....^._.^._..__.._
Portage river Lake Erie Portage

_^.^ ..^._._ _^_,.... .....__ ^ ._..,m.^.^._....___... _....__ ^...^..._,.._.,^..^._...._..^._ _ w _..
Portage river, Middle branch Portage river Portage

..^:_..._. , _ _.....^.^..___._..^._. ^.^.. , ...._..__^.^.....,..._.w_..._.._.^.._ ...__._...__ _....._..____N,_ m ^__ ..__._._,^^...x.::._._.,_
Portage river, North branch Portage river Portage

..^.^._...^ _.^..._^_..:._.._...^. ^ _.r.._....^... ..._.....^.__,_....._. ^.....^__..^.....^,..._ w.^._...m_.^.,xtt._ ^..^,.^. __.^......r...
Pymatuning creek Shenango river Mahoning

_.__..._,^._ _....._.^_.....^, .... ^..^ .._._._.. _....^....._,, ..^ ..:....: ......^....^__._^.,_^......,......_ ^..^.._:_.__ ^.__.._ ^..._...,__,..._m..__--__
Raccoon creek Ohio river Southeast Ohio tributaries

.-. ^ .. r
, .. .. . ^ . '... .... ,v,, ttiia E ..J;Y. ^^. ... .. . . _.. . . _ii. . ^''._ 232
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Rocky fork creek (Rocky fork) Paint creek Scioto

Rocky river, East branch Rockyriver Rocky

Rocky river Lake Erie Rocky

........... ....... .... .... .. ::::.
Rocky river, West branch Rocky river Roc ky

Salt creek Scioto river Scioto
_,. _.

_ ... ........ . ,, :, ,, ,,,.,, _...... _......_ . .... <_.:.
Sandusky river Sandusky bay Maumee

_ M..... _ _.. ,......... _ _.
Sandy creek Tuscarawas river Muskingum

.. .:: : _ _ ......
Scio

_
t
.
o
.
Brush creek Scioto river Scioto

.^.,,..^_._^..._..^.,,_. .^..^,_..^^.._._ .^.,.^_,.. ...._.._..__._.^.^...____-^ _._.^__...._....^.^^....^...^._.._...._^_
Scioto Brush creek, North fork Scioto brush creek Scioto

- , w_,_.._... .__... ^ _ ^...w _......,_..... ^ __...__ . .^ m_
Scioto Brush creek, South fork Scioto brush creek Scioto

Scioto river
._.._......_.._.._ -

.. Ohio river___.
__.. ^

Scioto

....,^_.^..__^, _......,^^ .^.^_ ^.____ ^.,,.,..,w.^._..^...^........_._ .^.__.....__.. ^_.^.. ^,_....__„_. ,..___. ^..,^.. ^... _,^_^ .^..,^
St. Joseph river Maumee river Maumee

^.._.^ . ^... . ^.....^..,_. ^...__,. w .,..^ ...^_,^.,_^_,,,,_ .....w,_..^... ^. _..w .,...,.. ^ __ ^ ,,,m .._^.. ^_
St. Marys river Maumee river Maumee

^__.^....__...^._.,_..^....^..._.,_._._^.___^..__... ^. ^ _^.^..__^ ........: ^. ^....^........_....._^^^... __ _.._^ _..__ ^ ^...__^-___
Stillwater river Great Miami river Great Miami

_.. ^ .^,,. _._. ^._....^..,_.^...._.^..w._......_ _.._.. _r_._H_.._,__... ._„ . n .. _.. ^...^,..___ ^...,,w....^.^..__....._^ ^..
Straight creek Ohio river Southwest Ohio tributaries

..^....^, .m__:^..^...^... _.. ^.._,,.._...^ __.^..^........____ ._....._.__. _ . _.. . ^ _.^.^_.,^_,^ _,.^_^ ^ ,,:,_ .^... ^._ _ .w..,.
Sugar creek Tuscarawas river Muskingum

^_,...^.^..... ..._..^.. u_.^.,.___.M_.^_ ^.,.^. ..^ . ..................^..^..^.._ .__,.._...^...,,..^._^_.a.,_ _ _ _.....
Sunfish creek Ohio river Central Ohio tributaries

Symmes creek Muskingum river Muskingum

...., ,__ ^ _..,_^..:.._
Tiffin nver Maumee river Maumee

.w_._...,_ .._.^...^ ^...,_,,^ ._. ^ _,..^, . ^ ._,.,......_._..^......^..^__. ....._^..^.^...,,,,_..,....._^,^.___,_,.^..._._,__..._..^.....^..
Tinkers creek Cuyahoga river Cuyahoga

__ __ _ _....^ ............._.^... .,w...^... ._.^...._._.._._......^...._._w..__,_^_.....^.^.^...,:^ _ .__^^..__.
Tuscarawas river Muskingum river Muskingum

. ^^ro, --„^,, ,
Twin creek Great Miami river Great Miami

,. ,. ,.^
n
,.^ <.^. .. ^.. _..... ....... _ ..,^, ..,n ^ ..,,,^ ,,,:., m. ;.;:,.:._ _ .._.

Vermilio river Lake Erie Vermilion

Walhonding river Muskingum river Muskingum

. ... _r ^,. r r .., .. ,^,,^x .^ .-,. ^,,^
White Oak creek (Whiteoak creek) Ohio river Southwest Ohio tributaries

^ ^::,.:m. _.._ _.... ....,.^.....u ;.^ ..... . . .....
Whitewater river GreatMiami river Great Miami

......

li.s
.
creek
, ^.: ^.-:,.^.,,,.,^

M
- ,, , ^,
uskingum

,., -
r

.
iver
.,,^. - ^,... .. , ^ m , ...... _

Wi Muskingum

Wills creek, Seneca fork Wills creek Muskingum

.... . . i . .. . _ . .,.. ........{ . . r x,.;^^.,.^..i.4.^.-^.^ ^r..^^.'F^.'.s^^t\`.̂ .

,,......, ^.........• ,y,r,^qg^qp ,"^
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°^ ea^1 uf' ^Y©cu.axxe.aa8 C, 2014 Thomson Reuters. No claim to original U.S. Govemment Works.
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Baldwin's Ohio Administrative Code Annotated

3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-2. Effluent Limitations; Wasteload Allocation (Refs & Annos)

OAC 3745-2-12

3745-2-12 Total maximum daily loads

Currentness

[Comment: For dates of non-regulatory govemment publications, publications of recognized organizations and associations,

federal rules and federal statutory provisions referenced in this rule, see rule 3745-2-02 of the Administrative Code.]

(A)

(1) Total maximum daily loads (TMDLs) shall be established, at a minimum, in accordance with the listing and priority
setting process established in section 303 (d) of the act and 40 C.F.R. 130.7.

(2) TMDLs shall be established and implemented through a TMDL implementation plan. An implementation plan shall
address attaimnent of applicable water quality standards, determined in accordance with paragraph (C) of rule 3745-2-04
of the Administrative Code (or as otherwise applicable in accordance with Chapter 3745-1 of the Administrative Code)
for each pollutant for which a TMDL is established.

(3) Where a TMDL is not required by paragraph (A)(1) of this rule or it is not technically feasible to complete development

of a TMDL prior to NPDES permit deadlines for a discharge to a TMDL assessment area, Ohio EPA may develop water

quality based effluent limits (WQBELs) for a discharge in the absence of a TMDL pursuant to rules 3745-2-04 to 3745-2-11
of the Administrative Code.

(B) A TMDL shall be determined as the sum of all existing or projected loads of a pollutant to the TMDL assessment area from

point sources, nonpoint sources, and background sources. The sum of the loads shall not be greater than the loading capacity

of the receiving water for the pollutant minus a specified margin of safety and any capacity reserved for future growth.

(C) Ohio EPA shall determine the assessment area for a TMDL, considering, at a minimum, the following factors:

(1) Area of impact;

(2) Significance of the pollutant of concern;

(3) Location, type, significance and interaction of pollutant sources;

(4) Availability of information;

....
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(5) Treatability of pollutant and pollutant sources;

(6) Resources available to develop the TMDL implementation plan;

(7) Resources available for implementing the TMDL implementation plan;

(8) Coordination with other Ohio EPA programs and requirements; and

(9) Federal regulations and guidance regardin.g Tlvlf)Ls,

(D) Where an assessment and remediation plan meets the requirements of this rule and the public participation requirements

applicable to TMDLs, Ohio EPA may use the assessment and remediation plan in lieu of a TMDL implementation plan.

Assessment and remediation plans may include, but are not limited to, the Lake Erie lakewide management plan, remedial

action plans, and water quality management plans. Any part of an assessment and remediation plan that satisfies one or more

requirements under section 303 (d) of the act or its implementing regulations may be part of a TMDL implementation plan.

(E) A TMDL implementation plan may be based on attaining water quality standards over a period of time, with specific controls

on individual sources being implemented in stages. Where implementing a TMDL implementation plan will not immediately

attain water quality standards, the TMDL implementation plan shall reflecf reasonable assurances that water quality standards

will be attained in a reasonable period of time. Ohio EPA shall determine the reasonable period of time in which water quality
standards will be met considering, at a niinimum, the following factors:

(1) Receiving water characteristics;

(2) Persistence, behavior and ubiquity of pollutants of concern;

(3) Type of remediation activities necessary;

(4) Available regulatory and non-regulatory controls; and

(5) Other requirements for attainment of water quality standards.

(F)

(1) Nonpoint source load allocations (LAs), for the purpose of establishing a TMDL, shall be based on at least the following
information:

_ _ a
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(a) Existing pollutant loadings if changes in loadings are not reasonably anticipated to occur;

(b) Increases in pollutant loadings that are reasonably anticipated to occur; and

(c) Anticipated decreases in pollutant loadings if such decreased loadings are technically feasible and are reasonably

anticipated to occur within a reasonable time period as a result of implementation of best management practices or
other load reduction measures.

(2) For LAs established on the basis of paragraph (F)(1)(c) of this rule, monitoring data shall be collected and analyzed in

order to validate the TMDL's assumptions, to verify anticipated load reductions, to evaluate the effectiveness of controls

being used to implement the TMDL implementation plan, and to revise the point source allocations and LAs as necessary

to ensure that water quality standards will be achieved within the time-period established in the TMDL.

(3) For nonpoint sources considered in a TMDL that may affect the receiving water at stream flows at or below the stream

design flows applicable under rule 3745-2-05 of the Administrative Code, LAs established in a TMDL shall be determined

in accordance with rule 3745-2-05 of the Administrative Code such that water quality criteria are maintained at the design
conditions.

(4) For nonpoint sources considered in a T1VIDL that only affect the receiving water at stream flows higher than the stream

design flows applicable under rule 3745-2-05 of the Administrative Code, LAs may be established using stream flows and

procedures which Ohio EPA determines are appropriate for that nonpoint source and which shall ensure that applicable

water quality standards will be maintained whenever that nonpoint source load occurs.

(G) Pollutant loads allocated to point sources in a TMDL shall be used to determine wasteload allocations (WLAs) for those
point sources.

(1) If TMDLs are established in TMDL implementation plans for different segments of the same watershed and include
allocations for the same pollutant for the same point source, then WLAs for that pollutant and point source shall be
consistent with the most stringent of those allocations.

(2) For point sources considered in a T1VIDL that discharge at stream flows at or below the stream design flows applicable
under rule 3745-2-05 of the Administrative Code, WLAs shall be determined in accordance with rule 3745-2-05 of the
Administrative Code such that water quality criteria are maintained at the design conditions.

(3) For point sources considered in a TMDL that only discharge at stream flows higher than the stream design flows
applicable under rule 3745-2-05 of the Administrative Code, WLAs may be established using stream flows and procedures
that Ohio EPA determines are appropriate for that point source and that shall ensure that applicable water quality standards
will be maintained whenever that point source load occurs.

(4) WLAs determined as part of a TMDL shall be used to determine WQBELs for that discharge in accordance with rule
3745-2-06 of the Administrative Code.

..C ... ... ..... , , . . . .
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(H) The background concentration of a pollutant for the purpose of establishing a TMDL shall be determined in accordance

with paragraph (A)(3) of rule 3745-2-05 of the Administrative Code. Ohio EPA may apply alternative procedures to determine

background concentrations if necessary to account for all conditions considered in the TMDL, such as, but not limited to, cases

where background concentrations vary substantially with flow such that a background concentration derived in accordance with

paragraph (A) of rule 3745-2-05 of the Administrative Code may not be appropriate.

(1) The loading capacity for the purpose of establishing a TMDL shall be determined as the largest load of a pollutant that a
water body can receive without violating water quality standards at any applicable site within the TMDL implementation plan
assessment area (outside of applicable mixing zones). Separate loading capacities may be determined for each flow condition
applicable to the TMDL. Pollutant loads for sources which only affect the receiving water at or above certain flow conditions
shall be determined to maintain only the loading capacities applicable at and above those flow conditions.

(J) Each TMDL shall include a margin of safety (MOS) sufficient to account for technical uncertainties in establishing the
TMDL. The TMDL implementation plan shall describe the manner in which the MOS is detennined and incorporated into the
TMDL. The MOS may be provided by leaving a portion of the loading capacity unallocated or by using conservative modeling
assumptions to establish WLAs and LAs.

(K) TMDLs may include reserved allocations of loading capacity to accommodate various needs including, but not limited to,
future growth, additional sources, and environmental reserves. Where such reserved allocations are not included in a TMDL, any
increased loadings of the pollutant for which the TMDL, was developed that are due to a new or expanded discharge shall not
be allowed unless the TMDL is revised in accordance with this rule to include an allocation for the new or expanded discharge.

(L) TMDLs shall reflect, where appropriate and where sufficient data are available, contributions to the water column

from sediments inside and outside of any applicable mixing zones. TMDLs shall be sufficiently stringent so as to prevent

accumulation of the pollutant of concern in sediments to levels injurious to designated or existing uses, human health, wildlife
and aquatic life criteria.

(M) Notwithstanding the exception provided for the establishment of controls on wet weather point sources in rule 3745-2-01

of the Administrative Code, TMDLs shall reflect, where appropriate and where sufficient data are available, point source and
nonpoint source pollutant loads resulting from wet weather events.

(N) TMDLs shall be based on the assumption that a pollutant does not degrade. However, Ohio EPA may take into account
degradation of the pollutant if each of the following conditions is met:

(1) Scientifically valid field studies or other relevant information demonstrate that degradation of the pollutant is expected

to occur under the full range of environmental conditions expected to be encountered; and

(2) Scientifically valid field studies or other relevant information address other factors that affect the level of pollutants

in the water column including, but not limited to, resuspension of sediments, chemical speciation, and biological and
chemical transformation.

......... . . . .
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(0) TMDLs for metals shall be determined based on the total recoverable form of that metal provided by all sources considered

in that TMDL. The loading capacity for that TMDL shall be determined to maintain the total recoverable criteria applicable
to that metal, with the following exceptions.

(1) A WLA may be based on dissolved criteria in accordance with paragraph (F) of rule 3745-2-04 of the Administrative

Code, provided that the WLA does not result in a total recoverable load in excess of that allocated to the point source as
part of an established TIVIDL.

(2) The loading capacity may be based on an effective total recoverable criteria, determined from applicable dissolved

criteria in accordance with paragraph (F) of rule 3745-2-04 of the Administrative Code, provided that the dissolved metal

translator applied in determination of the effective total recoverable criteria can be demonstrated to be appropriate and

protective for all sources of that metal and all receiving water conditions considered in the T1VIDL.

Credits

HISTORY: 2010-11 OMR pam. #9 (A), eff. 6-7-11; 2007-08 OMR pam. #1 (A), eff. 10-5-07; 2001-02 OMR 2388 (RRD);
1997-98 OMR 866 (E), eff. 10-31-97.

RC 119.032 rule review date(s): 6-7-16; 10-5-12; 11-30-10; 3-29-07; 3-25-07; 3-25-02

Rules are complete through November 3, 2013; Appendices are current to February 28, 2010

©2013 Thomson Reuters

3745-2-12, OH ADC 3745-2-12

Enrl aal•H3ocument C) 2013 Thomson Reuters. No claim to original U.S. Govetnment Works,
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Baldwin's Ohio Administrative Code Annotated

3745 Environmental Protection Agency (Refs & Annos)
Chapter 3745-49. Miscellaneous Provisions (Refs & Annos)

OAC 3745-49-04

3745-49-04 Public notice of rules

Currentness

(A) Not later than thirty days prior to the date set for a public hearing to consider adopting, amending, or rescinding a rule, public

notice shall be published in the register of Ohio in accordance with section 119.03 of the Revised Code and in the Ohio EPA

"Weekly Review." The public notice shall consist of a general statement of the subject matter of the proposed rule, amendment,

or rule to be rescinded by the agency and the date, time, and place of the public meeting on the proposed rule.

(B) Not later than ten days prior to the effective date of the adoption, amendment, or rescission of a rule, public notice shall be

published in the register of Ohio in accordance with the requirements in section 119.03 of the Revised Code and in the Ohio

EPA "Weekly Review," except when the governor, pursuant to division (F) of section 119.03 of the Revised Code, declares

an emergency allowing for the immediate adoption, amendment, or rescission of a rule. In such case, the public notice shall be

published as expeditiously as practicable following the adoption, amendment, or rescission of an emergency rule in the register
of Ohio and in the Ohio EPA "Weekly Review."

(C) The agency may take such additional steps as reasonable to inform interested persons of the time, date, and place of the

public meeting and the subject matter of the proposed rule. However, the failure to give notice by any means other than specified

in paragraphs (A) and (B) of this rule shall not invalidate any action which may be taken by the agency.

(D) Copies of the full text of the rule that was proposed to be adopted, amended, or rescinded shall be available prior to the

effective date of such rule for any person who wishes to obtain a copy from the agency. However, the failure to furnish such

copies to any person shall not invalidate any action of the agency in connection therewith.

(E) Any action that adopts, amends, or rescinds a rule is not subject to rules 3745-49-05 to 3745-49-08 of the Administrative
Code.

Credits

HISTORY: 2011-12 OMR pam. # 9 (R-E), eff. 4-2-12; 1997-98 OMR 2118 (RRD); Prior EP-49-04.

RC 119.032 rule review date(s): 4-2-17; 5-25-03

Notes of Decisions (2)

Rules are complete through November 3, 2013; Appendices are current to February 28, 2010

02013 Thomson Reuters
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3745-49-04, OH ADC 3745-49-04

Ersd offlSo4uanent C 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Baldwin's Ohio Administrative Code Annotated

3745 Environmental Protection Agency (Refs & Annos)

Chapter 3745-49. Miscellaneous Provisions (Refs & Annos)

OAC 3745-49-05

3745-49-o5 Draft actions and proposed actions

Currentness

(A) With respect to all actions of the agency that would require the agency to afford an opportunity for an adjudication hearing

in accordance with sections 119.06 and 119.07 of the Revised Code and Chapter 3745-47 of the Administrative Code, the
director shall prepare a proposed action.

(1) A proposed action shall be issued to the person who is the subject of the proposed action by certified mail, return
receipt requested. Service shall be complete in accordance with section 119.07 of the Revised Code and the "Ohio Rules
of Civil Procedure" (2011).

(2) All proposed actions, except amended proposed actions, shall be accompanied by a notice that states when and how a
person may request an adjudication hearing in accordance with Chapter 3745-47 of the Administrative Code.

(B) In any instance in which the director is not obligated to afford an opportunity for an adjudication hearing in accordance

with sections 119.06 and 119.07 of the Revised Code and Chapter 3745-47 of the Administrative Code, the director may issue a

draft action to the person subject thereto. All draft actions shall be sent by certified mail or first class mail to the person subject

thereto and shall be accompanied by a statement as to when a final action may be issued.

(C) Draft action or proposed action process determined by effective dates.

(1) A draft action or proposed action may bear a date upon which it will become effective as a final action, or it may be

issued with no such date stated. If the draft action or proposed action bears an effective date, the date shall not be prior
to the following:

(a) For a proposed action, the deadline for filing an adjudication hearing request and an objection set forth in rule
3745-47-03 of the Administrative Code.

(b) For a draft action, either of the following:

(i) The deadline for filing comments set forth in paragraph (D) of this rule.

(ii) The deadline for requesting a public meeting set forth in rule 3745-49-13 of the Administrative Code.

242
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(2) If a draft action or proposed action is issued with an effective date, amendments thereto are issued, and the amended

action is entered in the director's journal, the agency need not, at the time of entry, provide notice or a copy of the amended
action to the person subject thereto.

(3) If a draft action or proposed action is issued without an effective date, amendments thereto are issued, and the agency

later assigns an effective date and enters the amended action in the director's journal, the agency shall mail notice to the
person subject thereto informing such person of the effective date.

(D) Public comments.

(1) Any person may submit written comments relating to a draft action or proposed action.

(2) All comments received by the agency not later than thirty days after public notice in accordance with rule 3745-49-07
of the Administrative Code, or such longer period as the public notice may specify, shall be considered by the director
prior to issuance of a final action. This paragraph does not apply to amended draft actions or amended proposed actions
unless the agency gives public notice of the amended draft action or amended proposed action pursuant to rule 3745-49-07
of the Administrative Code.

(3) All comments or statements presented to the agency at a public meeting held pursuant to rule 3745-49-13 of the

Administrative Code shall be considered by the director prior to issuance of a final action.

(E) Amendment and withdrawal of a draft action or proposed action.

(1) If a draft action or proposed action is issued with an effective date, the director may amend the draft action or proposed

action at any time prior to the stated effective date. A draft action or proposed action issued without an effective date may

be amended at any time prior to entry in the director's journal as a final action.

(2) The director may withdraw a draft action or proposed action prior to the effective date stated, or if no date is stated, at

any time. However, the director may not withdraw a proposed action after the initiation of an adjudication proceeding in

accordance with Chapter 3745-47 of the Administrative Code unless objections made in accordance with section 3745.07

of the Revised Code and rule 3745-47-03 of the Administrative Code and all requests for an adjudication hearing have
been withdrawn or dismissed.

(F) A draft action or proposed action shall be issued as a final action in accordance with rule 3745-49-06 of the Adnlinistr.ative
Code.

Credits

HISTORY: 2011-12 OMR pam. # 9 (E), eff. 4-2-12.

RC 119.032 rule review date(s): 4-2-17
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Rules are complete through November 3, 2013; Appendices are current to February 28, 2010

©2013 Thomson Reuters

3745-49-05, OH ADC 3745-49-05
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Barclays Official California Code of Regulations Currentness

Title 23. Waters

Division 4. Regional Water Quality Cont.rol Boards

Chapter j.. Water Quality Control Plans, Policies, and Guidelines

Article 1. North Coast Region

23 CCR § 3904

§ 3904. Garcia River TMDL for Sediment.

Regional Water Board Resolution No. 98-66, adopted by the North Coast Regional Water Quality Control Board on May

28, 1998 and subsequently revised on December 10, 1998, modified the regulatory provisions in Section 4, Implementation

Plans, Nonpoint Source Measures of the Water Quality Control Plan for the North Coast Region by establishing a phased total

maximum daily load (TMDL), an implementation plan, and a monitoring plan for sediment in the Garcia River watershed

in southwestem Mendocino County. This resolution was revised and readopted by the North Coast Regional Water Board as

Resolution No. R1-2001-72 on June 28, 2001, which modified the Garcia River Water Quality Attainment Action Plan for

Sediment which includes the TMDL, Implementation Plan, and Monitoring Plan.

(a) The TMDL establishes the goal of attaining specified targets by the year 2049 for migration barriers, embeddedness, fines,
primary pool frequency, proportion of fine sediment in a pool, median particle sizes, large woody debris, width-to-depth ratio,
thalweg profile, and stream channel opening.

(b) The TMDL identifies the loading capacity of the Garcia River watershed as 552 tons/sq.mi./year, a 60 percent reduction

of the average annual sediment load, and allocates the load to all dischargers as "zero controllable discharges." The loading
capacity will be measured over 40 years.

(c) The implementation plan requires landowners to identify and control all existing and future controllable discharges of

sediment in accordance with specified schedules using one of three options: (1) comply with waste discharge prohibitions that

prohibit the controllable discharge of any organic or earthen material into the waters of the Garcia River or to any location where

it could pass into the waters of the Garcia River; or (2) comply with an approved erosion control plan and an approved site-

specific management plan; or (3) comply with an approved erosion control plan and the Garcia River Management Plan. The

amendment specifies that it will not impose administrative civil liabilities for violations of the prohibitions if the discharging

landowner is implementing an approved erosion control plan and management plan, but will consider the need to revise the
plans or to issue a cleanup and abatement order.

(d) The implementation plan specifies the purpose of an erosion control plan and requires that it contain a baseline data inventory,

a sediment reduction schedule, an assessment of unstable areas, and a monitoring plan which includes an annual report.

(e) The implementation plan specifies the purpose of the management plans and provides for time extensions. It specifies

how a site-specific management plan must describe land management measures to control sediment delivery and describe land

management measures to improve the condition of the riparian management zone. It also sets out the Garcia River Management

Plan, which specifies land management measures that apply to the following: roads, watercourse crossings, and near stream

facilities; unstable areas; the riparian management zone; and, gravel mining.

.
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(f) The implementation plan specifies conditions under which other planning efforts such as a Timber Harvest Plan or a Ranch

Plan will be approvable as an erosion control plan and management plan.

(g) The implementation plan provides that certain individual land management projects that are subject to Regional Water
Board review are subject to the TMDL, the implementation plan, and the monitoring plan. It also requires notification of the
Regional Board by a landowner conducting a restoration project, and allows substitution of restoration in lieu of action to
control a sediment delivery site.

(h) The implementation Plan provides for the adoption of group erosion control plans; whereas landowners with similar land-
use activities can develop collective watershed based erosion control plans without having to show internal property boundaries.

(i) The implementation plan establishes a procedure for its initiation, and an implementation schedule which specifies interim

and final compliance dates ranging from 3 to 23 years for specified activities.

(j) The monitoring plan specifies instream and hillslope monitoring parameters, monitoring protocols, and frequency of

monitoring, provides that instream and hillslope monitoring by landowners (except for sediment delivery site monitoring) is

voluntary, and requires an annual report describing erosion control-related activities and sediment delivery reduction results.

(k) The amendment provides that the Regional Board shall review sufficiency of progress at least once every 3 years.

ITIS'I'(BR.Y

1. New section filed 1-3-2002; operative 1-3-2002 pursuant to Government Code section 11353. Resolution No. R1-2001-72

adopted by the North Coast Regional Water Quality Control Board 6-28-2001 (Register 2002, No. 1).

This database is current through 12/13/13 Register 2013, No. 50

23 CCR § 3904, 23 CA ADC § 3904

End of Document G' 2013 Thomson Renters. No claim to original U.S. Government Works.
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West's Colorado Administrative Code

'fitle 1ooo. Department of Public Health and Environment

1002. Water Quality Control Commission (1002 Series)

5 CCR 1002-35. Regulation No. 35 Classifications and Numeric Standards for Gunnison and Lower
Dolores River Basins

5 CCR 1002-35:35.2
5 Colo. Code Regs.1oo2-35:35•2AIternatively cited as 5 CO ADC 1002-35

1002-35:35•2• PURPOSE

Currentness

These regulations establish classifications and numeric standards for the Gunnison River/Lower Dolores River Basins, including

all tributaries and standing bodies ofwater. This includes all or parts of Gunnison, Delta, Montrose, Ouray, Mesa, Saguache and

Hinsdale Counties. This also includes the lower Dolores River and its tributaries in Dolores, Montrose, Mesa and San Miguel

Counties. The classifications identify the actual beneficial uses of the water. The numeric standards are assigned to determine

the allowable concentrations of various parameters. Discharge permits will be issued by the Water Quality Control Division to

comply with basic, narrative, and numeric standards and control regulations so that all discharges to waters of the state protect

the classified uses. (See Regulation No. 31, section 31.14). It is intended that these and all other stream classifications and

numeric standards be used in conjunction with and be an integral part of Regulation No.31 Basic Standards and Methodologies
for Surface Water.

Credits

Amended March 30, 2013.

Current through CR, Vol. 36, No. 23, December 10, 2013.

5 CCR 1002-35:35.2, 5 CO ADC 1002-35:35.2

Eazd eae 6âfsetinzend C, 2013 Thomson Reuters. No claim to original U.S. Government Works.
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West's Florida Administrative Code

Title 62. Department of Environmental Protection

Chapter 62-304. Total Maximum Daily Loads

Part III. Tmdls in the Northwest Florida District

Rule 62-304.315, F.A.C.

Fla. Admin. Code r. 62-304.315

62-304.315. Chipola River Basin TMDLs.

Currentness

(1) Otter Creek. The fecal coliform total maximum daily load (TMDL) for Otter Creek is 400 counts/l00mL, and is allocated
as follows:

(a) The Waste load Allocation (WLA) for wastewater sources is not applicable;

(b) The WLA for discharges subject to the Department's National Pollutant Discharge Elimination System (NPDES)

Municipal Stormwater Permitting Program is not applicable;

(c) The Load Allocation (LA) for nonpoint sources is to address anthropogenic sources in the basin such that in-stream

concentrations meet the fecal coliform criteria which, based on the measured concentrations from the 2001 to 2008 period,

will require a 35 percent reduction of sources contributing to exceedances of the criteria; and

(d) The Margin of Safety is implicit.

(e) While the LA and WLA for fecal coliform have been expressed as the percent reductions needed to attain the applicable
Class III criteria, it is the combined reductions from both anthropogenic point and nonpoint sources that will result in the
required reduction of in-stream fecal concentration. However, it is not the intent of the TMDL to abate natural background
conditions.

(2) Jackson Blue Spring and Merritts Mill Pond. The nitrate TMDL is an in-stream monthly mean concentration of 0.35 mg/

L and is allocated as follows:

(a) The WLA for wastewater sources is not applicable.

(b) The WLA for discharges subject to the Department's National Pollutant Discharge Elimination System Municipal

Stormwater Permitting Program is not applicable.

(c) The Load Allocations for nonpoint sources are to address anthropogenic sources in the basin such that in-stream nitrate

concentrations meet the TMDL target, which, based on the mean concentrations from the 2000-2011 period, will require

a 90 percent reduction of nitrate.

. ... .. ...
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(d) The Margin of Safety is implicit.

Credits

Adopted Oct. 15, 2009. Amended May 7, 2013.

Authority: 403.061, 403.067 FS. Law Implemented 403.061, 403.062, 403.067 FS.

Current with amendments available through December 19, 2013.

Rule 62-304.315, F.A.C., 62 FL ADC 62-304.315

End of Deceanneztt 4-i 2013 Thomson Reuters. No claim to oiiginal U.S. Government Works.
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340-041-0954 Approved TM13Ls in the Baain:, OR ADC 340-041-€1154

Oregon Administrative Rules Compilation Currentness

Chapter 340. Department of Environmental Quality

Water Pollution Division 41. Water Quality Standards: Beneficial Uses, Policies, and Criteria for Oregon
Basin-specific Criteria (Grande Ronde)

OAR 340-041-0154

340-041-0154 Approved TMDLs in the Basin:

The following TMDLs have been approved by EPA, and appear on the Department's web site:

Upper Grande Ronde -- Temperature, Sediment, Nitrogen and Phosphorous -- May 3, 2000

Credits

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03

Current through rules published in the Oregon Bulletin dated October 1, 2013

OAR 340-041-0154, OR ADC 340-041-0154

End uf Doi-uanent C. 2013 Thomson Reuters. No claim to original U.S. Govet-nment Works.
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9 VAC 25-720-90. Tennessee-Bfq Sandy RR+rea Baain., 9 ^M ADC 25-720-90

Virginia Administrative Code

Title 9. Environment (Refs & Annos)

Vac Agency No. 25. State Water Control Board (Refs & Annos)

Chapter 720. Water Quality Management Planning Regulation (Refs & Annos)

9 VAC 25-720-90

9 VAC 25-720-90. Tennessee-Big Sandy River Basin.

Currentness

A. Total Maximum Daily Load (TMDLs).

TMDL # Stream Name TMDL Title City/County WBID Pollutant

....,.....^.,_..,,,......^.....^_...__.^..._x...^.._^,.. ^_.^ .._..__ ..,.._. ...x_tt,..__.^.._ ....^..
1. Guest River Guest River Total Wise P11R Sediment

Maximum Load Report

^. __.....,..,.
2. Cedar Creek Total Maximum Daily Load Washington 005R Sediment

(TMDL) Development for

Cedar Creek, Ha11/Byers

Creek and Hutton Creek

3. Ha1UByers Creek Total Maximum Daily Load Washington 005R Sediment

(TMDL) Development for

Cedar Creek, HalUByers

Creek and Hutton Creek

^ 4.^ Hutton Creek ^ Total Maximum Daily Load Washington 005R mm^ Sediment

(TMDL) Development for

Cedar Creek, Ha1UByers

Creek and Hutton Creek

_ ... ,.... __. _ . ... _._ ..... .. .........
5. Clinch River Total Maximum Daily Load Tazewell PU1R Sediment

Development for the Upper

Clinch River Watershed

: ,_.,. , _ .......: .... ...
6. Lewis Creek Total Maximum Daily Load Russell P04R Sediment

Development for the Lewis

Creek Watershed

....._^.,,. ^. _....,....^_^_.,_^.^..._,_ _ ^ .._.^..^...__._,,...,,._,N__ _..^...^_^.._^_._^..,..w.,.,,m ^..__ .............__...
7. Black Creek_.. General Standard Total Wise P17R Manganese

Maximum Daily Load

Development for Black

Creek, Wise County,

Virginia

... . ^ .... _ _^_....V.^ __.w.._.. ^..._. _....._._... . .. ^ ,,,..^.. .,_: ,,._.. , , „__._„_ . _,_. ..... „...__ .....
8. Dumps Creek General Standard Total Russell P08R Total Dissolved

Maximum Daily Load Solids

Development for Dumps

Creek, Russell County,

Virginia

. .... ^. J ^t. ^ . ... ..i... ^.i. $ r .. ^ ii^f .. ..f.^. . ,..r^/5'4^. ^ . . . ..,..

WLA

317.92

Units

LB/YR

1,789.93 LB/YR

57,533.49 LB/YR

91.32 LB/YR

206,636 LB/YR

.... . . . <..
40,008 LB/YR

2,127KG/YR

1,631,575 KGlY-R

....^^
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9 VAC 25-7263-90, Tennessee-Big Sandy ^iver BasEn., 9 VA ADC 25-72£9-90

9. Dumps Creek General Standard Total Russell P08R Total Suspended 316,523 KG/YR

Maximum Daily Load Solids

Development for Dumps

Creek, Russell County,

Virginia

10. Beaver Creek Total Maximum Daily Load Washington 007R Sediment 784,036 LB/YRS

Development for the Beaver

Creek Watershed

__ _......._ ... .........._ ,...,....._........._.,,
11. Stock Creek General Standard (Benthic) Scott P13R Sediment 0 T/YR

Total Maximum Daily Load

Development for Stock

Creek

,..::_ .
12. Lick Creek Lick CreekTMDLs for Dickenson, Russell P10R Sediment 63 T/YR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

_.^..,.^....^....^.^,..,.,.,__.._ _.,,^..._.,^ . _
13. Cigarette

_..v_ .,_
Hollow Lick Creek TMDLs for Dickenson, Russell P10R Sediment 0.4 T/YR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

14. Laurel Branch Lick Creek TMDLs for Dickenson, Russell P10R Sediment 3.9 T/YR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

15. Right Fork Lick (.reek TMDLs for Dickenson, Russell P10R Sediment 1.3 T/YR

Benthic Impairments- and Wise

Dickenson, Russell and

Wise Counties

_ _.. _..... , ,:::.. __ ......... , .._ ......:. ..........
16. Middle Fork Bacteria and Benthic Total Washington, Smyth 005R Sediment 100.4 T/YR

Holston River Maximum Daily Load

Development for Middle

Fork Holston River

._.,._...,.,m..,_, . _.._.,..,__^.......:^.,____,^.,.
17. Wolf Creek Bacteria and Benthic Total Washing[on 006R Sediment 301.6 T/YR

Maximum Daily Load

Development for Wolf

Creek

18. North Fork Holston Mercury Total Maximum Scott, Washington, O10R Total Mercury 11.9 G/YR

River Daily Load Development Smyth, Bland,

for the North Fork Holston Tazewell, Russell

River, Virginia

B. Non-TMDL waste load allocations.

Water Body Receiving Outfall Units

Permit No. Facility Name Stream River Mile No. Parazneter Description WLA WLA

^ ^^. . . .. ^. A. . ^ t, ....3 S k ^ , . : ..3 . :'^; i .^C . . ... 2 ...



9 t+'/4.C 25-720-90. Ten€:essee-Big Sandy R6ver Basin., 9 VA ADC 25-720-90

CBOD5, JUN-NOV 28 KG/D

.,._.__,..,,.....,..^^,._...^ ...................,.,,^.-,^-..,,,^....:,....,,__^.,_..,..,,...._,.._... ^.,....^,.,.,r..,,,..,,.,.^..._...._..__,.,,.,.......^,,.
VAS-Q13R Pound

VA0061913 Pound WWTP River 33.26 001 CBODS, DEC-IvIAY 47 KG/D

. . . ^. , . . ,,, „ .... ^,,, , .^. ^.. . .^ ,^.^ . . . . . . . . . - , a. ... .^:^...... ....:.:«.,^»......,^ .,.:...,..::. ,.,_.,...:,.. r.^,_:-;.:..,,.,<..,«,.....,,. .^-,.,.,^. -^..^_.,..^. .^^.:..: a.,.:...^,
TKN, JUN-NOV 28 KG/D

,.. ,,,^. W ::::.:... .......,,...,. .^.,,.:. , ^, . .....,. ^„ .„„
VAS-Q14R Cranes

VA0026565 ClintwoodWWTP Nest River 9.77 001 BOD5 30 KG/D

.....^... ,...,.,^ _._... _ ^....,.,.... ,.,,,...,,..,.,_^., ._,.,...,_^.^.x^,...._-^ ..................._____„_^...,,„_,__.._...,_._ , _. .,..-__,
VAS-006R Wolf Creek W ater Reclamation

VA0026531 Facility WolfCreek 7.26 001 CBOD5 249.8 KG/D

Cl ,k.
VAS-POIR ^. ^ :inch

VA0026298 Tazewell WWTP River 346.26 001 CBOD5, JUN-NOV 76 KG/D

VAS-P03R Clinch

VA0021199 Richlands Regional WWTF River 317.45 001 BOD5, JUN-NOV 273 KG/D

..,.,.,. ......_ _ ,...........
VAS-P06R VA0020745 Lebanon WWTP Big Cedar Creek 5.22 001 BOD5 91 KG/D

,._._ _ >_ .............. ._..........,_,,..._^......,.,_,_ ,..-„..,,,,.,...^,_,.v ....:_.,,.^,.... _ _.,_.., ^._.^....,..^,...,,_,,._
VAS-Pl1R Coebum Norton Wise Regional

VA0077828 WWTP Guest River 7,56 001 CBODS, JUN-NOV 303 KG/D

.......,

CBOD5, DEC-MAY 379 KG/D

.............. ....._.,-r,,, _._....^..,...... . .. ,..,.._^..._..._ __,,..V....,_..._.,...,,._...,.^,,^. .VAS-P15R . .N .. ..... . ........... .,._......__.,,_,,..:._„_,,...,..........., ....,_.....,,....,..........
North Fork

Clinch

VA0029564 Duffield Industrial Park W WTP River 21.02 001 BOD5 36 KG/D

...,.,,,,,,,,,,,,,__....m .,..._.....,.,,,....,.,,,,_.,..,....>,.......,,,.,..._.,.....,.,,.._,.^...,,„.,...,..^.. _,.,.-,-.,...:., ..,,,..__,,,.,,.,,:..,^..,.,.._,._._,.^..,..,,...,.^._.,_,:...,.,,..,.-,^, ..,,., „ ..... ..VAS P17R ... .. .......^,._.,,,..._._.._,..,.,.„.,.,..,.._.^.,_.,_..,,,,,...._...._:......,.
Powell

VA0020940 Big Stone Gap Regional WWTP River 177.38 001 CBOD5, JUN-NOV 110 KG/D

30:4 VA.R. October 21, 2013, and fast-track regulations current through 30:2 September 23, 2013.

(c) Thomson Reuters 2013 by the Commonwealth of Virginia

9 25-720-90, 9 VA ADC 25-720-90

End of iSocumeBt Cc; 2013 Thomson Reuters. No claim to ori.-inal U.S. Govemnient Works.
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GOVERNOR
STATE, OF OHIO

Executive Order 2011--OIK

Establishing the Common Sense Initiative

WHEREAS, competition to attract and retain businesses and jobs has increased among
states. To successfully compete in today's economy, Ohio must work proactively to give
innovative people and' innovative companies reasons to be here, but must also tear down any
obstacles that make it more difficult for businesses to opemte ir! Ohio.

WHEREAS, the business community is a partner in Ohio's success. As a result, State
processes should respect the contributions that businesses make toward job creation. Regulations
should facilitate economic growth, and the goal of regulators should be to help businesses
comply.

WHE, REAS, small businesses are disproportionately impacted by regulations$
particularly those that are unclear or overly restrictive. Small businesses are the economic engine
of the economy. The vast majority of businesses in Ohio, and throughout the country, are smafl
businesses. Small businesses are a vital component in creating new jobs and fostering
innovation. However, complying with confusing, duplicative, or ineffective regulations strain
their resources and divert effort from job creation and production. In too many cases, Ohio's
regulatory framework has worked against, not with, these small businesses.

WHEREAS, regulations play an important role in promoting fair competition, protecting
the public health, and implementing the intent of the General Assembly. All of Ohio benefits
from regulations that are in the public interest and are enforced properly. Protecting the public is
always first and foremost, and regulatory compliance increases when regulations are easier to
understand and to follow.

WHEREAS, Ohio's regulatory process should be built on the foundations of
transparency, accountability, and performance. CToverrment must be held accountable to justify
that every regulation in place serves a purpose and is implemented in the most effective manner
possible. Agencies should develop regulations in the full light of public scrutiny, and the public
should have an opportunity to help shape those regulations and to challenge any that are unfair,
overly burdensome, or ineffective.

VVHEREAS, the priority of a strong regulatory system should be compliance, not
punishment.. State agencies should work with their regulated communities to achieve the goals of
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their regulations. Wherever possible, penalties should be waived for first-time violators,
especially for adrninistrative matters such as filing and reporting deadlines. Flexibility and
simplicity should be emphasized in order to promote compliance. Enforcement actions should be
utilized when necessary for entities that have been unwilling to comply.

WHEREAS, an open, accountable process will promote a regulatory enviromn.ent that
serves the public interest and contributes to economic development in Ohio.

NOW T^^^EFO , I, John R. Kasich, Govemor of the State of Ohio, by virtue of the
authority vested in me by the Constitution and the laws of this State do hereby order and direct
that:

l. The Lieutenant Govemor is gmnted the authority to develop and implement the
"Common Sense In%tiatlve,"' a process for independently evaluating the economic impact
of agency rules and regulations on small businesses in Ohio. Specifically, the Lieutenant
Govemor is authorized to:

a. Estdblish a Common Sense Initiative Office C"CST Officeg') to review relevant
rules and regulations from cabinet-level agencies and State boards and
commissions, receive and consider input from all interested parties, issue
recommendations to the agencies and the General Assembly, and monitor the
implementation of these rules and regulations.

b. Hire the appropriate staff to ensure the effectiveness of this Office. While the
Lieutenant Govemor shall maintain the flexibility to determine its structure, one
component of the CSI Office should serve solely to receive the viewpoints of and
advocate for the small business community on proposed and existing regulations.

c. Develop a workable definition of what is a "small business" for the purpose of
implementing the Common Sense initiative.

d. Develop a process for requiring agencies to determine the real or potentia.l
economic impact on small businesses from existing or proposed regulatiarzs. The
Lieutenant Govemor shall have the authority, in her sole discretion, to require the
agency to conduct a public hearing to assist in deterrninir2g the economic impact
of any regulation or group of regulations.

e. Require any changes to the electronic notification system established in Executive
Order 2008904S necessary to implement the goals of this Executive Order. In her
discretion, the Lieutenant Govemor may work with the Department of
Administrative Services and the State Chief Information Officer to develop a new
centralized electronic system to further the goals of this Executive Order.

f. Serve as a point of contact for small businesses throughout Ohio to voice
^oncerrqs about the implementation of any rule or regulation. The Lieutenant
Govemor shall have the authority to require an agency to respond to any specific
concerrfl or patterrg of ^oncems about a regulation received through the Csl Office.

& Conduct, or contract to have conducted, an inventory of existing agency rules and
regulations to determine those that economically impact small businesses. This
inventory shall serve, in part, as a resource to determine which rules, when subject
to five-year review by the Joint Committee on Agency Rule Review (JCARR),
will also be subject to review by the CSI Office.

Page 2 of 5
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h. Establish a Small Business Advisory Council which will offer the Lieutenant
Governor the perspectives of the small business community and provide guidance
into the mission and direction of the CSI Office.

i. Make recommendations regarding the restructuring of and/or the responsibilities
of divisions or functions of State govermnent that relate to small businesses that
duplicate the authorities granted to the Lieutenant Governor by this Executive
Order.

j. Recommend specific measures to allow the Ohio Business Gateway to facilitate
ease of use for businesses and better compliance with government regulations.

k. Make recommendations to the Governor and General Assembly for legislative
changes to promote the goals of this Executive Order.

2. All Cabinet Agencies, Boards, and Commissions (hereafter "agencies"} shatl comply
with any requests or directives from the Lieutenant Governor and/or the CSI Office with
regard to regulations that economically impact small businesses. Specifically, directors of
cabinet agencies shall ensure that their agencies do the following:

a. Establish business regulations through the agency rule-making process, unless the
agency can demonstrate that it is impossible or impractical to do so.

b. Develop rules, regulations, and related communications that are written in plain
English to help ensure that affected parties will be able to understand the
regulations and comply. Technical terms should be defined so that their meanings
are clear to all parties.

c. Before filing with JCARR a proposed rule that economically impacts small
businesses, determine the real or potential impact of the rule on small business.
The agency shall comply with all requirements of the CSI Office, including a
determination by the Lieutenant Govemor to require a public hearing, in
determining the economic impact. When required by the CSI Office, agencies
shall also review the impacts on small businesses of regulations that are not
established through administrative rules.

d. Continue to participate in the electronic notification process established in
Executive Order 2008-04S, unless a separate process is established by the
Lieutenant Govemor.

e. Attempt, in all rules and regulations, to properly balance the critical objectives of
the regulation and the costs of compliance by the regulated parties. The agency
should consider, as early as possible in the development or review of regulations,
the perspectives of small businesses. The agency should promote transparency,
consistency, predictability, and flexibility in regulatory activities. All efforts shall
be made to choose the regulation that accomplishes the regulatory objective and is
least burdensome on small businesses.

f. Provide transparent and measurable outcomes in each regulation to help the
agency and the public determine whether the regulation is effective. The agency
should continually evaluate its regulatory framework to ensure that it is
accomplishing its regulatory objectives.

g. Establish, whenever possible, regulations that can be complied with electronically
in order to minimize paperwork and associated costs for businesses.

Page 3 of 5
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h. Respond to any recommendations for improved regulations issued by the
Lieutenant Govemor through the CSI Office. While these recommendations shall
not be binding on the agency, the agency shall €dent€f-y those recommendations
being implemented and provide explanations for any recommendations which the
agency chooses not to implement.

i. Amend or rescind rules that are unnecessary, ineffective, contradictory,
redurfldant, inefficient, and needlessly burdensome, have negative unintended
consequences, or unnecessarily impede business growth.

3. 7`he Department of Administrative Services (DAS) and the State Chief Information
Officer (C1O) shall cooperate with the Lieutenant Governor in establishing the
technological infrastructure for the work oi:;`the CSI Office. Specifically, they shall:

a. Cont€r€tfle to operate the electronic notification system established in Executive
Order 2008m04S unless and until a new system is implemented by the Lieutenant
Govemor. If the Lieutenant Govemor deterinines that a new centralized electronic
notification system is necessary, DAS and the State CIO shall work V%rith her to
establish the new system.

4. The Lieutenant Gowemor, in order to hold the CSI Office to the same standards of
accountability being asked of agencies by this Executive Order, is directed to do the
following:

a. Develop specific objectives for the CSI Office. The objectives shall be developed
within 60 davs of this Executive Order and shall be reported to the Govemor, the
majority and minority leaders of the General Assembly, and the Small Business
Advisory Council. The objectives shall consist of both shortaterin and long-te€°in
goals, and shall identify strategies for achieving each goal. The Lieutenant
Govemor may modify the objectives at any time, but shall report any changes to
the parties identified above.

b. Submit a biannual report summarizing thu actions of the CSI Office. The report
shall be submitted to the Govemor, the majority and minority leaders of the
General Assembly, and the Small Business Advisory Council, and shall be made
available to the public in the most appropriate fon€m as determined by the
Lieutenant Goveraxor. The report shall identify the number of regulations
reviewed, recommendations made, and the status of those recommendations. The
report shall describe the outcomes tracked by the CSI Office to measure its
objectives, and the status of each objective.

This Executive Order does not confer any legal rights upon persons, businesses or other
entities subject to the regulation of cabinet agencies, boards, or commissions. It does not provide
a. basis for legal challenges to rules, approvals or disapprovals, perrnits, licenses, or other actions
or to any inaction of any gover€^ental entity subject to it.
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I signed this Executive Order on January 10, 2011 in Columbus, Olia+o and it wll expire
on my last day as Govemor of Ohio unless rescinded before then.

ATTEST:

Jon Husted, SecretaTy of State
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258



^

^ ^.

Guide to Rule"`Making
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Director's Office
Updated March 2013

This guide, required by Ohio Revised Code 119.0311, is intended to help members of the

public who participate, or may wish to participate, in the rule-making process of the Ohio

Environmental Protection Agency (Ohio EPA).

Upon talaing office on Jan. 10, 2011, Governor Kasich issued
Executive Order 2011-01K, "Establishing the Common Sense
Initiative." According to Lt. Governor Taylor, the Common Sense
Initiative was created "to cut through the red tape and eliminate

burdensome, costly and duplicative rules and regulations so that
businesses and entrepreneurs can more easily put their job-creating
ideas into action and help revive Ohio's economy."

According to its Strategic Plan, the Common Sense Initiative Office
(CSIO) is guided by the following principles: regulations should
facilitate, not hinder, economic growth, regulations should be
transparent and responsive, compliance should be as easy and
inexpensive as possible and regulations should be enforced fairly
and consistently.

Subsequent to the issuance of the Executive Order, the Ohio
Legislature enacted Amended Substitute Senate Bil12 (SB2). SB2
more broadly seeks to identify and limit adverse impacts on
businesses regardless of size. Although SB2 was effective on June 7,
2011, many provisions took effect on Jan. 1, 2012.

SB2 codified the creation of the CSIO, altered the procedure for
promulgation of agency rules and expanded the jurisdiction of Joint
Committee on Agency Rule Review (JCARR). Under SB2, a rule that
might have an adverse impact on business is subject to additional
analysis by the agency proposing it, the CSIO and JCARR.

The objectives of these new requirements can only be achieved
when the process by which regulations are enacted is transparent
and accessible to persons outside of government and when those
regulations are crafted so they are easy to understand by those
affected.

Rule-making Requirements and Authorization

To protect the environment and public health
by ensuring compliance with environmental

laws and demonstrating leadership in
environmental stewardship.

ObFo

The Ohio Environmental Protection Agency is a
trusted leader and environmental steward using
innovation, quality service and public
involvement to ensure a safe and healthy
environment for all Ohioans

Agency Organization

Ohio EPA has six major program divisions that
implement Ohio's enviromnental regulations.

Air Pollution Control
(614) 644-2270 1 www.epn.ohio.gov/dapc/

Drinking and Ground Waters
(614) 644-2752 1 www.epa.ohio.gov/ddagw/

Environmental Response and Revitalizati on
(614) 644-2924 1 www.epa.ohio.gov/derr/

i!!
Environmental and Financial Assistance
(614) 644-2798 1 www.epa.ohio.gov/defa/

Materials and Waste Management
(614) 644-2621 1 www.epa.ohio.gov/dmwm/

Srar€'ai€ Water
(614) 644-2001 1 www.epa.ohio.gov/dsw/

The Ohio Revised Code (ORC) requires and authorizes Ohio EPA to

adopt administrative rules. Rules are adopted pursuant to Chapter 119 and section 111.15 of the ORC, which become part
of the Ohio Administrative Code (OAC). The Agency may also adopt internal management rules.

What is a rule?

A rule is a regulation or standard, having a general and uniform operation, which is adopted, promulgated and enforced by
any agency under the authority of the laws governing such agency.

www.epa.ohdo.gov - 50 W. Town St., Ste. 700 ® P.O. Box 1049 + Columbus, OH 43216-1049 - (614) 644-2621 - (614) 728-5 '®x)



Guide to Rule-Making

Rulenmaking Process

The rule-making process may be lengthy and complex, but in general, there are standard steps involved in the adoption of
rules at Ohio EPA.

Drafting, Review and Early Stakeholder Outreach
The first step in the rule-making process is for Ohio EPA to identify that a rule needs to be amended, rescinded, or created.
There are many different reasons to change a rule, some include a quick change, (e.g., incorrect rule reference), a limited
rule change (e.g., difficulties with interpretation or application), a full ORC 119.032 review (five-year review) and changes
to state or federal law.

In response to EO 2011-01K, Ohio EPA has added an additional step to ensure stakeholders are brought into the rule
process as early as possible. This additional early stakeholder outreach and request for information will allow for early
feedback before the rule language has been developed by the Agency. The notifications may be different for the type of
rule changes necessary.

For quick changes and limited rule changes - The notification will identify the rule and the problem, contain a link
to the current rule and provide information on how to comment.

For full ORC 119.032 reviews - The notification will identify the rule, link to the current rule, and provide
information on how to comment If problems with the current rule or concepts on how the rule will be changed have
already been identified by Ohio EPA, these may be included in the notification. If the intent is to file the rules as no-
change, then this will be identified in the notification.

For changes to state or federal laws - The notification will identify the rule, include the federal or state law that is
creating the need for the rule change, link to the current rule and provide information on how to comment.

For other changes not covered by one of the above scenarios - Ohio EPA will provide the best information
necessary to allow the stakeholders to comment on the rule.

This notification is not considered an action of the director and would not be public noticed. This is considered an early
courtesy to those interested parties that have already signed up to receive rule notifications. The notifications will include
a deadline for submitting comments and will ask the commenters for feedback to assist the divisions in filling out the
Business Impact Analysis required by the CSI process.

If any comments are received, Ohio EPA will consider those comments when drafting the rule changes. Ohio EPA will not
create an official response to comments for these comments. If Ohio EPA feels additional outreach with stakeholders is
necessary, the Agency may hold stakeholder meetings, send out additional questions to stakeholders or create external
advisory groups. This process does not suggest that Ohio EPA is required to send out drafts or negotiate rule language
with stakeholders.

Interested Party Review

The interested party review process is designed to allow interested parties, stakeholders or citizens to make comments
regarding the rule prior to adoption. Ohio EPA conducts the interested party review prior to filing the proposed rule with
JCARR. JCARR's primary function is to review rules in accordance with Ohio's laws. JCARR, part of the Ohio Legislature,
consists of five State Representatives and five State Senators.

Once the draft rule is completed, it is posted on Ohio EPA's website along with the completed Business Impact Analysis.
Interested parties are notified that the draft is available for review. A deadline for submitting comments is set by Ohio
EPA. This timeframe is normally 30 days but may be lengthened or shortened as needed.

Interested parties may register to receive notification through the State of Ohio's Rules E-Notification System at
www.business.ohio.gov/reform/ or through Ohio EPA's listservs at www.epa.ohio.gov/Rules and Laws.aspx. Once
registered, individuals will receive notices and communications regarding the creation, amendment, rescission or
continuation without change of any rule.

Consider Interested Party Comrnents

Ohio EPA collects, reviews, and considers each relevant comment, concern or question received during the draft review
period. Based on the comments received, Ohio EPA may revise the draft rules as appropriate. The time needed to review
and incorporate the comments received varies depending on the complexity of the comments.
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Submission of the Bu-siness Impact Anaivsis
Ohio EPA is required to send this analysis to the CSIO. CSIO has two options for the Business Impact Analysis:

Prepare and send recommendations to Ohio EPA for eliminating or reducing adverse impacts.
Allow 16 days to pass without preparing and sending recommendations.

If a recommendation is received from the CSIO, Ohio EPA will respond to the recommendations and work with the CSIO to
resolve the issues. If 16 days pass, the rules can be original filed with JCARR.

Propose Rtales to ICARR

When the draft rule is complete, it is filed with JCARR, the Secretary of State and the Legislative Service Commission (LSC).
The Secretary of State maintains copy of the proposed rule. LSC reviews the proposed rule to ensure that it is properly
formatted and codified.

When the rule has been filed with JCARR, it is called a "proposed rule." Ohio EPA submits a Rule Summary and Fiscal
Analysis (RSFA), Environmental Amendment/Adoption Form and the Business Impact Analysis with the proposed rule.
These forms answer many questions regarding the content of the proposed rule, the legal basis for the rule, the
environmental justification, the adverse impacts to business, the estimated budgetary effect of the proposed rule and the
estimated cost of compliance by all directly affected persons.

The proposal to JCARR starts the 65-day JCARR jurisdiction. Within the first 31 to 40 days of that jurisdiction, Ohio EPA
will hold a public hearing to provide an opportunity for anyone to provide oral testimony on the rule.

Public Notice, Comment Period and Hearing

When the rule is proposed, Ohio EPA public notices the proposal and begins the formal public comment period. The public
comment period usually ends on the day of the public hearing. Ohio EPA conducts public hearings for all new, amended
and rescinded rules. A public hearing is the public's opportunity to provide oral testimony for the record. Those who
choose not to provide oral testimony are encouraged to submit their comments in writing. Ohio EPA considers all relevant
comments when deciding whether to adopt, amend or rescind a rule. Public hearing notices are posted in Ohio EPA's
Weekly Review, on the Register of Ohio's website (www.registerofohio.state.oh.us) and Ohio EPA's website at
www. e p a. oh io.g o v/ca I en d a r. aspx.

Consider Public Comments
Written and oral comments received during the public comment period receive the same consideration. Ohio EPA
carefully reviews all submitted comments and may revise the proposed rule as appropriate.

JCARR Hearing and 1urisd€ction

JCARR has 65 days to review the rule to ensure:

. the rules do not exceed the scope of the rule-making agency's statutory authority;

« the rules do not conflict with another rule of that agency or another rule-making agency;

• the rules do not conflict with the intent of the legislature in enacting the statute under which the rule is proposed;

• the rule-making agency has prepared a complete and accurate rule summary and fiscal analysis of the proposed rule,
amendment or rescission (ORC 127.18) and, if the agency has incorporated text or other material by reference, the
agency has met the standards stated in ORC sections 121.72, 121.75 or 121.76; and,

• the rule-making agency has demonstrated, through the business impact analysis, CSIO recommendations, and
Memorandum of Response, that the regulatory intent justifies the adverse impact on business.

Within the last 41 to 65 days of JCARR jurisdiction, JCARR holds a hearing to accept comments on the proposed rule.

Based on the comments received, JCARR may take action to stop the adoption of the rule for the duration of that general
assembly.

Finalize the Rtale

Following the 65-day JCARR jurisdiction, the director of Ohio EPA adopts the rule and establishes the date the rule
becomes effective. Once the rule is adopted, it is subject to appeal. The adoption of the final rule is public noticed in the
Register of Ohio at www.registerofohio.state.oh.us and in Ohio EPA's Weekly Review.
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Emergency Ru{es

In extraordinary circumstances, Ohio EPA may bypass most of this procedure and adopt emergency rules. This requires an
order of the governor finding that an emergency exists and suspending the normal procedural requirements of ORC
Chapter 119. Emergency rules are not subject to EO 2011-01K or SB2. Emergency rules automatically expire after 90 days,
unless, in the interim, the Agency has gone through the normal Chapter 119 rule-making procedure.

Public Involvement
There are many opportunities for the public to participate in the rule-making process. Some of the simplest, and most
effective ways, are described here.

• Sign up for the interested party list at www.epa.ohio.gov/Rules and Laws.aspx to receive notification of rule-
making activities.

• Sign up for the State of Ohio's Rules E-Notification System at www husiness.ohio.gov/reform/. Once registered, you
will be notified electronically about agency rule actions. The Rules E-Notification System notifies interested parties
and allows comment feedback during the executive order review of rules for selected state agencies. This notification
and comment feedback period will be conducted in concert with Ohio EPA's established interested party review
period.

• Review and comment on draft rules.

• Review the rule proposal and public hearing notices.
• Attend Ohio EPA and JCARR public hearings.

Resources

• Joint Committee on Agency Rule Review - www.ftarnstate.oh.us
• E-Notification System - www.business.ohio.gov/reform
• Ohio EPA Rules and Laws - www.epa.ohio.gov/Rules and Laws.aspx
• Register of Ohio - www.registerofohio.state.oh.us
• Common Sense Initiative Office - www.ggovernor.ohio.gov/Prioritiesandlnitiatives/CommonSenselnitiative.aspx

Who to Contact

If you have a question regarding the rule-making process, please contact Ohio EPA's rules coordinator at (614) 644-2782.
If your question concerns a particular rule or technical requirement, please contact the appropriate division listed on the
first page of this fact sheet.
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Ohio "^^^^^ ^ax^mu^^ Dailp^^ Load "^^^^^^^mProgress

No data available

Approved by U.S. EPA

First cycle TMDL approved by U.S. EPA; second cycle load analysis in progress

First cycle TMOL approved by U.S. EPA; second cycle watershed assessment in progress

TMDL nearly complete

Load analysis in progress

Watershed assessrnentin progress
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This document provides guidance only. It does not establish or affect legal rights or
obligations. This guidance may be revicwr-d and revised periodically to reflect
changcs in EPAgs strategy for the implementation of water quality-based controls, to
include ^cw information, or to clarify and update the tex, Decisions in any particular
case will be made by applying the acan Water Act and implementing regulations.

^mmcnts art invited and wifl be considercd in future revisions. Comments or
inquiries should be directed to:

Watershed Branch
Assessment and Watershed Protection Division (WH-553)
U.S. Environmental Protection Agency
401 M St. SW
Washington, D.C. 20460
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F

' d nt^ 'Guidance for the 1 ^ti®n of Water
Ouality-based ° °^: The TMDL is intended to define

clarify the r ° tments under section 303(d) of the acan Waterand
AcL Its purpose is to be1p State water quality program managers
understand the application of total dafly loads wi ° themaminnim
water quWity-bwed approach to establish pollution control limits for
waters not mee ° water quality s ds°

Water quality management has become increasingly more
complicated. Problems such as toxic con ^ nnitss,
nutrients, habitat aIte 'ran result from a variety of point and
nonpoint sou,rces° The TMDL process is established under the (3ean
Water Act as the mechaBum to address thm problems in a
comprehensive manner in situations where technology-based cont^^b
are not adequate.

"1°br^ ce we hope to reduce the °uncertmties
associated vntla TMDlz and to establah° the TMDL process as an
eff ° e water quality management tool for both point and nonpoint
source poffution controL

ALutha G. Prothro, Director
Office of Water Regulations and Standards
US Environmental Protection Agency
W ° on, D°C
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CHAPTER I - I O t1CTIO^
EXECU77YE^^ Y

Pu e and Summary

The purpose of this guidance document
is to explain the pro zlc elements and
requirements of the TMDLprocess as estab-
lished by section 303(d) of the ^em Water
Act and by EPA's Water Ouality p ' g
and Management Regulations (40 CFR Part
130). ,Ai TMDI, ortcatal maxbnum da4 load,
is a tool for knplementing State water quality
standards and is based on the relationship
between poflutic+n sources and in-stream
water quality conditions. The TMDL estab-
lishes the Allowable loadings or other quan-
tifiable parameters for a waterbody and
thereby provides the basis for States to estalbm
lish water qlaality-based controls. Tles^
controls should provide the pollution reduc-
tlon necessary for a waterbody to meet water
quality standards.

5e^,^zoi.^ ^t^.r^@A,^ j i^f taae ^aa est;rlba^sh^s the

TMDL process to provide for more s` ent
,vater quality°based coni s,^l^ when tedamiai-

ogy-based controls are inadequate to
16, St"t.- vater qu ^l ; s^WUdCr ds. ^^VLL

implemented according to this guidance, the
7Ul-IL pro.C.ss can broaden th%. opporturnty
for public paricipati^^ expedite water qtzal-

'^a'^"^",^'^7ty°-h 2 s e d N a t<°.^n- -- 1 P ^a^11P L^18 B̀̂ edaA°^" !. D"A R3 ^r8.Sf&d Xo

El° ° atiort System (NPDES) permitting,
and lead to technically soed and ^eg-ally
defensible decisions for at ° ' g and ' -
taivaing ^t^r ^t?2l;tv st^d^dme. In addes

the TMDL process provides a mechanism
for integrating th-c management of both t..̂ ?e

point and nonpoint pollution sources that

together may contribute to a waterbody's
impairment.

Chapter Two of this guidance document
provides a description of the TMDL process
in the context of the water qlzality-based ap-
proach to pollution reductions. ':lnis ap-
proacb includes the identification and
prlority r ° of water qualityalimited wa-
tem the targeting and scnedlrlling of high
priority waters, the development rsf I,s,
and ^e impiementatlon of oDntroi actions
that should result in the at ° ent of water
qu^iity stanslards° A'ssessment for water
quality standards attainment provides the in-
for,̂xiatlon needed to identffy water qua.it,y-
li.rrdted waters and for the evaluation of the
^ ^^f., and control actions°

The derveAopment and implementation
of the TMDL establishes the link between
watmr q^a^et°^' stl^dArAs ^^sassa^°°'n,nesAt 4-Ziad

water quality-based control actions. I"he
third ^hapt.--f this doo.,,ment desc.-.bes18,-,^;
a State should proceed witb developing
m m_ '^ o'^c^ waters ^e t. ^,.^^ta d Lor -am°taon

and then how to implement them. Special
consideration is given to such 4ssules as ade-
quacy of data and information, how to con-
sider noripolnt source contrlbutl^ns.g an-d
when to use a m ' ed approach, called the
phased approach, that results in a. F!L
with special requirements. Implementation
of the TMDL .is c_iis^...^,sed i-n ter-ra-s of t_1^e
mechanisms that are available to reduce
both point and nonpoint loads.

The final chapter of this guidance de-
scribes the specific roles and responsibilities
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that the States and EPA have in implement-
ing CWA section 303(d). EPA, review and
approval of lists of waters submitted by the
States, the priority rankings of these waters,
and the TMDLs are set forth in the Water
Quality Plannin and Management Regula-
tion. This guidance presents a detailed dis-
cussion of the subniission of lists and
T'MDLs, and the review and approval pro-
cesses. The States' responsibility to involve
the public in the TMDL proem is also high-
lighted in this chapter. 'Me value and im-
portance of public participation is also
emphasized throughout the d cnte

Thi.s gwdance focuses on the program-
matic aspects rather than the technical issues
of the TMDL process. Numerous technical
guidance manuals have been developed by
EPA to assist States in calculating wasteload
allocations (WLA). A list of these manuals
can be found in A.ppendLx A along with a
description of other relevant guidance docu-
ments. A brief description of selected tech-
nical considerations can be found in
Appendix D and information about EPA
supported models can be found in Appendix
E. The other appendices provide the reader
with useful and relevant information such as
descriptions of related water quality pro-
grams (Appendix B) and a general outline of
an EPA/State agreement for TWDL devel-
opment (Appendix F).

^^^^^ PHncoks

To achieve the water quality goals of the
Clean Water AM Ep'A.'s f"irst objective is to
ensure that technology-based controls on
point sources are established and main-
tained. Where such controls are insufficient
to attain and maintain water quality stan-
dards, water quality-based controls are re-
quired. Under the authority of section
303(d) of the Clean Water Act, EPA expects
States to develop TMDLs for their water
quality-limited waters where technology-
based effluent limitations or other legally

required pollution control mechanisms are
not sufficient or s ° ent enoulyh to imple-
ment the water quality standards applicable
to such waters.

More intensive assessments of water
quality and an evaluation of pollution
sources should be conducted where water
quality standard violations occur or where
indications.of dec °° water quality or hab-
itat loss are observed. A TMDL should be
developed and appropriate control actions
taken on all pollution sources and follow-up
^onito ° should be conducted to assure
that water quality standards are met. If fol-
low-up monitoring indicates that water qual-
ity standards are not or will not be met, a
revised TMDL is required.

Lack of information about certain
of pcallt#.tion problems (for example, those
associated with ponpoint sources or with cer-
tain toidc polltttants) should not be used as a
remon to delay implementation of water
quality-based controls. When developed ac-
cor ° to a phased approach, the TMDL
can be used to establish load reductions
where there is impairment due to nonpoint
sources or where..there is a lack of data or
adequate modeling. EPA regulations pro-
vide that load allocations for nonpoint
sources may be based on "gross allotments"
(40 CFR 1302(g)) depending on the avail-
ability of data and appropriate techniques
for predi ° loads. In addition, before apm
pro ° a TMDL in which some of the load
reductions are allocated to nonpoint sources
in lieu of additional load reductions allo-
cated to point sources, there must be specific
assurances that the nonpoint source reduc-
tions will in fact occur. Therefore, this guid-
ance provides that in specific situations, the
T'MDL must include a schedule for the im-
plementation of control mechanisms, moni-
toring, and assessment of standards
a ` ent° If standards are not a ° ed, a
TMDL revision is required. Data collected
through monitoring would then be useful in
revising the TMDI- While this phased ap-
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BknaW Submbsim o3 Usts. Ever^y two yews, States wall submA thw requzred 303(d) edentifmatm of water
qualtylsowed watm sta[I needing TMDU mlud ° a gnonty rankmg ®waterbod=° to EpA. 7jew iists may
be included with aState"s biennial 30S(b) report ser as a separate report s ed at the same dmc as the 305(b)
report (See page 27.)

Priority I&°, Akmg with the °bmnW nbmmon of 303(d) lists, States wall Wentify high prwr%ty waters
Uwgeted for TMDL dcvl tover the ntu two yeas° (See pap 29.)

Approach for °^^L DeMo t. When specific critena are met, a TMDI, with additioaa spedficatiaasss for
mcswtormg and unp1ementati®n under the gtmti approach shoWd be developed to prsvask for ' unnwAmc
poBlsatic^ reducum and for coHectwu of additi€anA uf on. (5ee pap m and 22,)

^ tation Oi` Goutrvls BmW on 1MDTds. States wiU continue to improve and maintain point source
controls through WLAs and NPDES penmu wbilt aanplem+entmg and mamuwmmg` noupowt source contr(As
through LAs and State or issW r eots (sm page 23.)

rtoupoint Soom Coubvis. IAs for nonpoint sources will ^^^mpaniedd by a description of nonpoint smee
iad reducdw goa3s and the procedure for reva ` and revising nonpoint source contr®Is. Such descriptions
^W referenced in reviewing I.,s for aMomL (See pagc 24.)

^Sdwduk- '3MffiU wiU be r3evtkped on a wlwAade negotiated with EPA ft.Wrral offices.1"=c schedules
for the review of 'i^Ls wifl also be nqptiated with EPA Regional officm but wM occur withm the statutory
requkeffie,t of 30 days. (Sft pages 29 and 32.)

Geogra&k 1."&Wdn& States shrsaald develop 'rMDI.s that account for both pmw and nonpomt smces on a
gwgaphacatiy targeted waterbody basis. Ceeogafshica}y targeted waterbodies could anclude segments, basins,
and watersheds as defined by the Statm (5ee pap 14.)

ty Watem States are impocted to include threatened pod quality waters in their
identification and pri , tion of waten sO needing 'I'MDios. (5^ page iz)

Public patiaL States are expected to ensure appropriate Pub&ic particigation in the TMDL development
and impIemmtaticn groc.ss. (See pap 30.)

En td in . StMes should menure the effectiveness of cData°ol actions by monitonng changes
in ambient water quality or baoloocal oDnditions. Measuring ene^onmental progress or showmg erava,ronmeoW
resuks is a critical need and hu bwm^ a k e y element in EPA's st$ateec planning procss.

praach requires additional monitoring of the
waterbody to evaluate the effectiveness of
nonpoint source management measures or
more stringent effluent l%xnitatlonx, it does
not delay the establishment of such control
mechanisms where there is a lack of informa-
tion.

As required by the Clean Water AM
States are to identify and report to EPA their
water quality-limited waters. These waters
are to be identified according to the prrsvis-
ions established in EPA's Water Quality
Management and Planning Regulation at 40

CF'12130.7(b). The identified waters should
include those impaired due to point and nona
poznt sources and may include threatened
good quality waters. EPA is establisl^g
with this guidance that States should suhnlit
to EPA, in conjunction with the 305(b) water
quality assessment reports, in April of 1992,
the list of water quality-limited waters that
stUl require TMDLs. Every two years there-
after, a State should update its list of 303(d)
waters and submit it with the 305(b) report.
This guidance describes in detal the identa-
fication process and the specific information
that should be subrrdtted to EPA.

3
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As requzred by the Clean I lWater Acr.,
States are to rank by priority aI waters need-
iLng DMMIAJ^ Simee eac-b Stwte ` a ai
org ° tionaI an-angement for the protee-
^"„®` ^ "ea"0e m °,4°e^ °944°.^$^.e'°°. a$°^'® 4.â

' ^aauAx ^ara ^GMr ^^t4^' aaa^ ,^a^aa^ean^ aaae^s ^a.at

pr^°be l^^ a State should set its priorities.
However, prlori,ty ran " should resul-t Ln
the identificati®n of targeted waterbodies
for which i^^te TMDL deveIop-ment
should be undertaken. In the bie ° sub^
^,.^io n of their ut^ted li,st of 303(d)^ f ^
EPA expem States to identify the waters
tarizeted for TMDL deveIooment in the
forihcommg` two years.

Histori , the water quahty-based pol-
lution control program ba f don ree
duan the load of chemical co^ ts
(e.g. nutrients, biochemical mgen demand,
metals) to wateewdies° ETP.^. bas defined
the terms load, Ioa ° capacity, and load
aR^^^n iu reg-a-ud tGe°tJolucaI g-aid.
arace documents so that wasteload alI€mm

0.e4AAtfl4JiAS %.,aaa be calculated. Ss''^^'Ad.e 8^k?^`""`''"'^l

contaminant problems wiff continue to conW
stitut^ a --;or portion of pollution c-nn**^I
efforts and the terms load°° atid 'load reduc-
t^^^7 a-re Lised t^.^^ug-hot•rt this d__ _ ut.°
However, it is becca ' increasingly appar-
ent that in some situations water quality stan-
dards - particularly designated uses and
biocriteria - can only be attained if non-
chemical factors such as hydrology, charmei
morphology, and habitat are also addressed.
EPA recognizes that it is appropriate to use
the TMDL proem to establish control mea-
sures for quantifiable non-chemical param-
eters that are preventing the a ° ent of
water quality standards. Control measures,
in this case, would be developed and in-
plemented to meet a i^I, that addresses
these parameters in a manner similar to
ch.ema.

4 6 smeth^.4L_ _ are ^̂eve38ope.dP^ 4̂ ^^ds° ^u
to address these problerrisP EPA and the

^6̂ OF^A^ AAi ^ i ►iSsAis AAi^aa SJtA^ a dsaa^ad',3$+66n^n1 ^ 044^1 ^mm^^ lDA-pBA i^I&̂^ g^m

process.

"Che principles (see page 3) established
b^ E^'^, in this ^.id^nce ref^ee-t these policies

and reaffim the existing regulatory require-
ments. They are intended to help States

V tUVir StiAwZ w-ter r10-11--typrograrns

in a manner consistent with the intent and
re g^r^Men^ of s^^^on 2Mfd% e%f t^^ ^A

and the Water QuaHty PL-tmiing and Man-
agement Rega lad^s. i-n 40 CFR 130. 7-Mese
principles are discussed throughout this
guidance.

'M''^ ^ntvv ®.-If .^^^5i,r^^ i/)il^li. ..^, a^^ ^^.4-,d - - «.4-x

Section 33003(d1 of the ^.^t (see next p^^^
requires States to identify waters that do not
or are not ed to meet appllcable water
quality standards with technology-based
controls alone. Waters impacted by thermal
discharges are also to be identified. States
are required to establish a priority raaking
for these waters, takmg mto account the pol-
lution severity and dcsignatcd uses of the
waters.

Once t'ue identification a-ud priority
ra ` of water quality-limited waters are
comikslcted.$ StwLes are to devema.ep TMDU -at

a level necessary to achieve the applicable
'Zt'mt® .te° s,t4̂dards° Completed

TMDls must allow for seasonal variations
sind a '^^±^^`oin nf s2fetv that ^centint.^ fnr anv
lack of knowledge conceming the relation-
ship between effluent limitations and water
quality.

States are required to submit to EPA the
°'wattprs identified and loads est.ablished7 for
review and approval by EPA_ If disap-
proved, EPA wi1 establish the '^DLs at
levels necessary to implement the applicable
water quality standards. For waters that are
not identified under sections 303(d)(1)(A)
and (1)(B) as being water quaI.itymlirgxited,
ltate5 are to est1IIl.^t^ Lilz for ainuforma°
tion purposes.

Subsections 4(A) and (B) were added to
('WA s^^^n 'IA?,d^ uAth the 19R7 aMend-
mcnts in order to ensure consistency with the
water quaHty standards process for use cIaws-

4

274



F'EDERAL WA1ER POLsLLBnON CONTROL ACT
Section 303(d)

(.t) (A) E4ch avatmwidran ^ iesf^ whichdse titmWatorc^ by,scctitn
301(b)(1)(A) andsecdon 301(b)(1)(B) arenot,r ' enough tta rrnp ^watafwktyswndardapphcabk
tosucfe watm The State ,t#ag atabfth opwnty rarairitagfor such watas, wkng ireto accom the sevewy of the
poLUdm and the usa to be made of xxh wrtten.

(B) Ewh Stme shal1 ` ° those wOm or pou sher^ within ias bmndams for which mwob on Aamai
dWmousda°.s underswam 301 are not stringentenou8b to assraa^^ andpropagaum ofa balaw im '

pukdon^ of k ,^)a, and ^1^'^

(C) Each St" .slrwftestetb/.ishfortle waters &̀dznqyWinpara8rq* (1)(A) mbsecdoo; and in acconkusce wat1a
t!1eP:10rUYr tftetanal ^dadyW4fbrtlaose nt,s wlawis W istratorzdendflaunders
304(a)(2) as suiWbk for ,sgwIt cafcttlatz®rL Such &W ,rJaM be established at a kvef r►ecescwy to iVkment tlc^

^ water ^ seasond ^ and a margin ®fsefetp wlcach taises wo cte,cAwt any lack
of kwwkdr conconing the mkdmship rst and waw

(D) EacA State AaU eswnarefor th^watm ° m pa;,qVVb (1)(B) afdusjubseaaon dw malma=um dagy

OwmOl 1Oad rwuvrd w agm gvmcwm and Propagaam of a bahtwe4 buli Popukawn of ^nfu1^ ^
and e- Such ejamam slaaU take utto account t^ nomull ^^ M%pvaft&re4 flow rates, seasonal vanaaom
^^ sources of hem ° mpu4 and dw &=padvc cVacuy o}'the Wmnfwd w^ or pwu dweoj: Such esdmares
thaM mc1asde a cakukam of tfw mawnum lreat mpaat thw can be made wo each such parr and shan anc1ride a
masgin ofsrxfV wleict: tskes wo accmm aaylack ofknowkdge concematsg the deve4ment ofthamal water quaiq
azwia fra^ch pr"ectwaa anct^^gaum m the nkratyUd watm or parts dureof

(2) Each Swm shall subrrait to tJxA arorfrojn tone to &-ne, wah tAwf= sstch submission not kuer tl= one
hundred and eghly stay-f after the date of pub1wxaon of the fmt adenafkateon of polkrta^atr undff ,sectwn
304(a) (2) (D), for hts approval dw watm idv^ and Me loads mablu^ under paragraphs (1) (A), (1) (B),
(r)(C), and (1) (D) of Mis subxectte^ 7he Admbeisvxor s/caU eWw appove or duappow such idmdficadim and
lmi'aaOt EauT than ti=Y daP aftg 7 the dxe 4`suis iown If the .A&iairais°rx^^^m surh deatz and IW4
mcla State sha11 ' mcoWate them ^ m carest plan under mbsectim (e) Of dW sectxon. If Me Administrator
dzsapprom such amr#ication and toa4 he ",ot rwer dm rhM days ^'ter Me date of.sz^ ^appvval ^af^°
such a^atas in mxh State and estabiish mch loadsfcr such warm as he deumnma necessary toi.tnpiment dw water

apphcabk tcP.xta€Is waters 4nd upon 5uch ' ' aum and eszsxbluhrreent tfw Swe shall ocorporate
tliors r ,̀^aro its aurou plan utader mb,s^cam (e) of dus,s^ctiom

(3) For'the spm#k se of ping irtfora^^ each State shall ° ' aM Warers wirlun its boscnd^s Which
it irai not am;ed under ,paragrq* (1) (A) and (1) (B) of this sr^secam and estsmair for sw4a wamn the taawl
miWrreum daily Imd with secrxanaX vadadons and mwgim oJ'.rafrry, for those potbuwrets which tlt^ trtttor
ideattrf^°res under secdon 304(a) (2) as mizabkfor mcig cakukt^aaa ant f^ dwmd disdcwM of a kye1 that wogdd
assaar^^^^ and propaganm of a bakinced wdVnouspopulaum ®ffak ,sheRflA and ° e-

(f) LIMITA TIONS ON REKSIOtV OF CERTAIN EFFL ZIEN1`LWTA TIONS - -

(A) STANDARD NO7'A 7TA "-Fcar wcstffs kknufW under paragraph (Y)(A) where the abl^ water
quafi*sUmdard has notyetbam amaine4 any efflumt kraiwtion based on a uwlma;dmum daily bad or odur waste
load alloomm estabhshed under dus .seemm may be revised onIgr if (i) tfe cumulatve effea of ra11 such revsed effluent
lunuawm° based on mich toWnummum dai^ load or waste load aflocazzem wdi assure t8ae antiiunest ofsuch water
qeicriity ,tt or (ri) the demgnated use which is rot bemg atwmed u removed m accontance *ish regulations
ectab&h.ed under th,b ,seciirarx.

(B) STA1oF A TTAINED. - =F°or wrsters idennfied undcr^^grap,h (1) (A) where the "alay ofsuch watffs eqta1s
or em+teds kwls nwmwy ta protect the ' tett use for such wown or odierwisereqecsred by apptzcabk water
qttalby .t^ any efflum limitation based on a rm.l mmmetm daify load or odsff waste load aMmaum
est^hshM under t/aies ,stasor; or any wazff qsgaaty srandard mab,fuhM under tlsis s°tcaor; or any odwpermittm^
standard may be nvistat only if such reW,tittn is sutJect to and conmstem wath the adtatiooa po&y estabtf slsert
under this .secdm

5
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sification and with the NPDES andba °da
ing requiz-ements.

Water Qn^ P&MIng and
M ntRWAulion

Wasteload a! tfon (WLA) - The por-
tion of a receiving water"s ioading capacity
that is allocated to one of its existing or fub
t'urc pOilit wdaces 45f Pollutior;i,. WILA5 ct;i1A
stitut^ a type of water quality-bawd effluent
limitation. aAO CIFIR i ^0.2(h)^

EPXs Water Quality Pl ° and Man^
^eme^t ^.egY^^^ at ^ ^ ^^ ^ , ^^ m^^ ^ ^ ^OW f--aw
tahlisbes the program and policies that
implement r-VA section 303(d) require-
ments. Section 130.7 describes the TMDL
process and the State's responsibility for
zden°°,g waters sti,l req °° Ls,
se ° priorities and developing TMDLa,
submitting the waters identified with priot°ity
rankings and the TMDLs to EPA for ap-
provaL and the incorporation of the i ,►U
into the State's Water Quality Management'0, -m
dC in=

To impl-ement the pro- -° thc- rexulaa
tion establishes the foll ° defmitions for
loa ` capacity, load alllocatioji^ wasteload
allocation, total maximum daily load, water
qualntya ° °ted segments and water qualitym
hmited seginents stiil re ` ^HdDl..s° A
defmitfon for margin of sdety (MOS) is aLso
provided.

°PdfC7"9^r, mirwa-at7 t' ^ -a The greatest

amount of l^d^̂ ethat a water can receive
without violating water quality standards.
(40 CFR 2302(f))

Load allocatlon (LA) - The portion of a
rccci^g watcr's loading capacity that is at-
tributed either to one of its cxistiaxg or future
nonpoint sources of pollution or to natural
b_ cBo.._o_^ ^'sdo.ea^^c^a^sic^ ss^^a raes° Load ^ ^iats^txa,^rs are
best es ° tes of the loading, which may
rErom remasona.hly a,^^atee estimat^s to
gross allotments, depen ° on the availahil-
ity of data and -appropriatc techniques for
predicting the lca ° . Wherever possible,
nawral and nonpoint source loads should be
distinguished. (40 CFR 1302(g))

6

Taul load DI,,) -
The sum of the individual WLAs for point
sources and fAs for nonpoint sources and
natural background. If a receiving water has
only one point source discharger, the TMDL. _ o--s _̂ r.rxg 0 s= of t1lat Pomt WauCe ® r pius the
LAs for any nonpoint sources of pollution
and nwat^^, ^,l h®cl^ ound saar c-es, Ittahutaries,
or adjacent segments. TMDls can be eacW
pr'^d in rerm-c of either msa per time,
toxicity, or other appropriate measure that
relate to a State's water ctuallity standard° If
Best Management Practices (BMPs) or
other nonpoint source pollution control ac-
tions make more s ' ent load allocations
practicable, then WIAs can be made less
s-" ent° ihus9 the rnMLprocess provides
for nonpoint source control tradeoffs. (40
rT.W I 2n 17fsI3

In vmcwe the temu 7MDL and WLA
have ^t dmes been incorrectly used inter-
chan$e,a* bWead of camikiing both LA
and WLA as components of a T MDl,° A
7MDL,, as referenced in thi°r guidance, in-
ch4des both WL4s and LAs, em,bfirhed m
accordance wth EPA's r twns°

Water ^uaHty-limitei segments - Those
water segments that do not or are not ex-
pected to meet apahcahle water quality stm-
dards even after the 2ppliC2tion of
technology-based effluent lian'tatiors re-
quired by sections 301(b) and 306 of the Act-
(40 CFR 130°2G)) Technology-based con-
trols include, but are not limited 'to, best
practicable control technology currently
avaflable (BPT) and secondary treatrnent.

Water quality-limited s ent.s still re-
qulr°ln- "TMDL.s -- Stagmmr$ts 4dentfifeed
thr^ugh a process established by paragraph
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1303(b)(1) of EPA's Water Quality Plan-
ning and Management Regulation. Waters
need TMDU when certain specified pollu-
tion reduction requirements (identified in
the regulation under subparagraphs
(b)(1)(i), (ii), and (iii)) are not stringent
enougb to implement water quality stan-
dards for such waters. The specified pollu-
tion controls include technology-based
effluent limitations required by sections
301CD) and 306 of the Clean °r"Vater Act and
otber appropriate requirements that can
proVide a more stringent levei of treatmena
tbpep̂np federaIy-required tecqbnoq l̂®^vy pq ••b^ed
!3.dL^.6.^b^a.t I R6 Ra^pAA;&^0.^Ldqp6^NS'̂i° (40 'LS8 AB 132itivi

0°
8 %V9 1 $6 /

M document crarztam,r the wm 303(d)
waters and 303(d) hm Tf^^e waters (and
waters on the 303(d) Xim) are those water
quality-limited segments that .still require
?MDl^ as defmed by the r twrz° 71su; a
waters rct that meets its water,qualkystttn-

dards after the irs rftatcon tr, f water quata
itymb^^^ contr^^ ^^^ ^olM reta-m u€ water
quality-fiizited .rtatw but would no longer be
on a State's 303(d) list of waters ,strU requbs^
^DI-s.

M ° of Safety (MOS) - A required
component of the TMDL that accounts for
the unce ° t}r about the relationship be-
tween the po0utant loads and the quality of
tbe receiving waterbody, `C-WA section
303(d)(1)(C)) The MOS is normally incor-
porated aaato the conservative isssaFIiaption5

used to develop lIvOLs (generally within
^'^pt-alate&om.5 or modeL,-) a. .̂,.d appr;;v,--d by
EPA either individually or in State/EPA
agreements. If the MOS needs to be larger
than that which is allowed through the con-
servative assumptians^ additional MOS can
be added as a separate component of the
TMDL (in this case, quantitatively, a TMDL
= LC = VAA +IA +Mf)S).
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C TER 2 ® THE WATER QU ,^ ^ ^ APPROACH
TO POLLUTION CONTROL

"1le Water Quality P °^g and Man-
agement Regulation (40 CFR 130) Unks a
number of Clean Water Act sections, includ-
ing section 303(d), to form the water quality-
based approach to protecting and cle "
up the nation's waters (diagranuned in Fig-
ure 1). This chapter describes the overall
approacb for the development of TMDls
and subsequent implementation of water
quality-based point and nonpoint source
pollutic^n control memures based on water
quality standards. Other related guidance
on various aspects of the water qualitywbased
approach are described in Appendix A.

The water quality-based approach em-
phasizes the overaH quality ofwaterwitl^ a
waterbody and provides a mechanism
through which the amount of pollution en-
tering a waterbody is controlled based on the
intrinsic conditions of that body of water and
the standards set to protect at° This approach
begins with the determination of waters not
meeting (or not expected to meet) water
quality standards after the implementation
of technology-based controls (such as BPT
and secondary treatment). Waters identi-
fied through this process are considered
water qualityal.imited and must be priori-
tized. An overall plan to manage the excess
pollutants in each waterbody can then be
developed. -The necessary limitations on the
introduction of pollutants to the waterbody

are identified through the development of a
TMDL under section 303(d).

Previous practices for implementing
303(d) have focused primarily on point
sources and wasteload allocati®ns (WLA).
All water quality-based permit liniits are
based on a WIA The WIA is either re-
viewed individually by EPA or where there
exists a St^.tedEP^. technical agreement, ^
developed consistent with that ^eement.
1m recent years nonpoint source contribu-
tions to water quality problems have become
better understood and it is now clear that
EPA and State implementation of 303(d)
must encompass nonpoint source pollution
problems and seek to address problems oca

° g over large geographic areas. As a
consequence, this document describes a
more rigorous process for implementing
303(d) and reinforces the need to develop

Is that include load allocations (LA)
as well as wasteload allocations.

As shown in Figure 1, the water quality-
based approach contains the following steps:

1. Identfficatfon of water quality-
limited waters still requ' ' 1:s.

2. Priority ranld^g and targeting.

3. TMDL development.

I UsEPA. 1995. Guidance for State Water Moniioeing and Wasteload Aflcacatia^n Program. 0W10Wtse
EPA 440/ 1. Washington, D.C.
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4° Implementation of control actions.
_____-_-_--- ----_----------________-_--
Id^ ^^t^ S^N ^^ ^

"TMIllsq 40 CFTt o7(b)
5. Assessment of water quality-based

control actions.

Steps 1, 2, and 3 are addressed by the
CWA in section 303(d). Steps Aazd 5 are
integral parts of the process and are briefly
desczibed in this d ent,

States are to review and revise water
quality standards, as necessary, every three
years and NPDES permits are to be re-eval-
uated and issued errery. firtr 1►ea°s° The water
quality-based approach links these two pro-
cesses and is, therefore, an ongoing process
of evaluation and modification. In addition
to standards and permits revisions, seeion
319(b) nonpoint soarce (NPS) management
plans can and should be conti^uaIly updated
as well.

Step Ortea Iderrd iort of Wakr
ty-Lem" Wakrs

"Inemvater quality-based approach to pol a
luti^n control begins with the identification
of problem waterbodies. State water quality
standards form the basis and `*dstick-" by
which States can assess the waterbody status
and implement needed pallution controls°
State water quality standards include three
elements: designated uses for the water-
body, criteria (phxsicaL chemical, and bio-
logical) to protect the designated uses, and
an antidegradation stat^^ent, States need
to identify those waters not me:A ° any one
of these components of water quality stan-
dards.

EPA's Water Quality PI ' and Man-
agement Regulation establishes the process
for identifying water quality-limited seg-
ments sti11 req ° " 1_s° Waters rep
quireTMDUwhen certairs. poiluti^n control
requirements (see box) are not stringent
enough to implement water quality stan-
dards for such waters.

(b)(1) Each State shall i ° those water quafityr
wgments sO requiring Wi,A&I.As and 'rMDU
wetha's its boundaries for which:

(i) Technology-based^ b^d effluent °a^ ^-^
q ° °d secdm301(b')l306,3n or other
wxians of t^ acr,

(i.i) Mom ° effluenthmitatws (indaxd.-
ing prcabNtions) rNuired by either State
or 1cW authority presemd by se-aaon 510
of the ,t9,M or Federal authority isw,
regulation, or treary)8 and

(Fig.) O€her poUution control requiremem (e.g.,
b^ mampment ^acticw) rcquired by
floca€, State, or Federal autiaosky

are ncst aringent enough to implenim any water
qualary standard applicable to such w&tem

'1be most widely applied water pollution
controls are the technology-based effluent
finiit,atfons required by section 301(b) and
306 of the Clean Water Act. In some cases,
a State or local authority may establish en-
forceable requirements beyond technology-
based controls. Examples of such
requirements may be those that (1) provide
more s° ent NPDES permit limitations to
protect a valuable water resource or (2) pro-
vide for the managemerat-of ce ° tlpes of
nonpoint source pollution.

To exempt a water quality-limited water
from the TMDL process, the pollution con-
trol requirements cited in the regulation
under 130°7(b)(i),(ii), and (iii) (see box)
must be established and enforced by Feda
eral, State, or local laws or regulations and
be suingent enough that$ when applied, the
receiving waterbody will meet water quality
standards° 'Mese requirements must also be
specifically applicable to the particular water
quality problem and, ff not yet implemented,
a schedule for the timely implementation of

11
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such requirements must be established.
IMaptes 19 as,e^a^as more a}ec-ffic requare°

ments peruidning to identification of water
eva0^is aa'°^^^^ 0^^^'^ - ^ s^ 71°^^'r"nr°^^ ^w^wsam.e+ea1q Asxxa:eaawaa ox aava,ea v ^w^ a.sm6

(see p° 27),

Identification of threatened good quality
waters is an important part of this approach.
Adequate control of new dis^ es from
either point or xit:npoint sources should be a
Ul-l- ^rrl^vaa ^ fo r St^at^ tsa ^aataan'Lâ°s^ ^^est°

ing use or uws of these waterbodies. In the
identification of threatened waters it is 'un°
portant that the 303(d) process consider the
water quality standards program to ensure
that a State's antidegradation policies as esw
tabUshed in State law are followed.

going monitoring programs to assess
wh^'^'i'°®^' water ^ s p̂ ^^^4AqbqB060'^^ds are W3LNA^^BlibA8tl60. 6C16605EA0.1[ 'b ^"^'^^

metk and to detutY trends.

States assess their waters for a variety of
purposes, inclu ' the ta.rgc ° of cleanup
actMiies, assesszn$ the extent ^^ con°
tlon at potential Superfund sites, and for
meetingg federally t^.d re,1.1ort;ng re-
quirements. While the identification of
water quality- ° "ted waters may appear to
be aniaaor task for the States, a significant
amount of this work has already begun or has
been cor^ i^ted i^a^cier sectlr^^ 305(b),
304(l),314a), and 319(a) of the Cle-an Water
A. Lct ^ amended -;n 1987. (Ap _̂̀_̂^i^ B pro-
videsvides a summary of these supporting ^VA
programs.)

By iden° " threatened good quality
waters, States take a more proactive, "potlu-
tion prevention" rt3ach to water quality

e^nt (s^ low)°

Pollution Pmvention Advantages

CoudgeM vMh 40 CFR 003 (c)(i)(it) ` re-
quires'Llh-M&MMU be -°_b °^ °lffor aU ^^s
E#^ PFCWAU of i^ expeded to premat qual-
ity standards from being achieved.

Encwrag^n States to niaintain and protect exLUing
water qmlity.

Easier and less costly in the long tem to ^rewnt
ee4ermma^P-nB^ ^^^^ tl&n reLlro& Ctm>r^ to ^°?^
^ ^ ^

&A-'e ^ A • to ^10°W°ara°'^' ^^0°° ^^$°e^ ^nrA^aw .u.°.w e-s entv o as en9e^a^sA x avwo ^.rwawwa.9w cdd°

l ` of daft an impacted or dwemened watem

Each State may have different methods
for idend ° and coffip° ` information on
the status of its waterbodies depend`on its
specific pro atic or cross-program-
matic needs and or ° tional arrange°

® 17% ®o d.^a^° o® ^^ A ^^e^ ° ^^^ciia;^° ^;^PLa^ , ,^a^acb ^a.axx^ ^^a ^sa.^ssg
^^^ew data collected from on-

2 40 CFR 130"10 (d)(6)

.12

Section 305(b) requires States to prepare
a wo-ter qualu-ty inventory every two years to

d ent the status of waterbodies that
have been assessed._ Under section 3E_l4(l).
States identified all surface waters adversely
affected by toxic (65 classes of compounds),
conventional (such as BOi^a total suspended
solids, fecal coliform, and oil and grease),
and nor^convewLtc^^al (such as ammo
chlorine, and iron) pollutants from both
point an-d nonpoint sources° Under section
314(a), States identified a list of publicly
qwned lakes for which uses are imown to be
impaired by point and nonpoint sources.
Section 319 State ssffient Reports iden-
iiru'-ed waters by ^o-uppisasnt
sources of pollution. Li.sts prepared to sat-
iSfw ^ ^qr^^^^+^ 'fl^d^r r section 305^^^r
304^1), ^14(a) and 319 should be very useful
in prep ° 303(d) lists.

Other existing and readily available data
and infog ^tlon sources s1^o-a4d be utilized
in preparing section 303(d) lists. See, for
^^ample& Appendix C, wlticb presents
screening caLtegories similar to those found
in current regulatigns promulgating the
304(1) requireffients<' Figure C°1 in the
pexedix depicts a sample process for idez: °
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ing 303(d) watem Other data sources are
listed as an apdix of the Firia,t Quld^,̂ ^
for I lem=Mtian of'Hcqw== i bdcr
Sectio-n ^f tit c.7ianW=L .u im
Amoda March I98E. "Ibe "^^c CheMi^
cal Release Inventory (TRI) developed
under Title ffi, Superfund and Iteautbozza-
tion Act (SARA) is an important informam
tican source as weIl as any relevant Statemrun
database.

Section 303(d) requires States to identify
those water qualityalimited waters needing
TMDf.s. States should regularly update
their Hsts of waters (or the databases which
store the information to produce the lists) as
assessments are made and report these lists
to EPA once every two years. States should
include, in their biennial 303(d) listsm infor-
mation on which waterbodies have been
added or deleted from the list and which
waterbod.ies Were assessed since the last re-
po ' period. (See page 27 for hwther de-
tails on submission of lists to EPA.)

Step Two: Prior&y ltanbng wid
T ting

Once waters needing additional controls
have been identified, a State prioritizes its
list of waters using established ranking prom
cesses that should consider a1l water pollu-
txon control activities within the State.
Priority r " S has traditio.rally been a pro-
cess defined by the State and may vwy iu
€omple-xity and design. A priority ranking
should enable the State to make efficient use
of its available resourms and meet the objec-
tives of the Clean Water Acta

The Clean Water Act states that the pri-
ority ranking for such waters must take into
account the severity of the pollution and the
uses to be made of such waters° Several
documents (see box) are ^vaable from EPA
to assist States in priority settzng.

^^ EdQde^^^ On Ka t€a NuackWnf Sw=
C=d (C3WRSx July 19"°

sdwiag Edadly mmugw _ = ° aL YM
Sh^^ Axmd (OW and OPPE, August

1989, EPA 506I2-89l00},

^^ ^ and Jlcunok Rcsionticm and GWci-
am riZ^aB^L Fog Edition (OWRSb EPA 49015-

)°

`rbc Lgkt and I2.=rmair i'2=aratian and Gu'sd-
ADC& MaSecond Edition (®WItSa EPA
440/4-90-006).

SL^M- O^^R Nat= StraRa,4icc° hdMing the
Chalicam fcm the EMm (OW, ^^mber 198s),

According to EPA's State Clean Water
Strategy document: 'Where al.i water quality
problems cannot be addressed immediately,
EPA and the States wilL using multi-year
approaches, set prior°itfes and direct efforts
and resources to maximize environmental
benefits by deaUn with the most serious
water quality problems and the most valu-
able and threatened resources first "

Targeting high priority waters for TMDL
development should reflect an evaluation of
the relative value and benefit of waterbodies
within the State and take into consideration
the following:

9 Risk to hiiman health and aquatic
life,

o Degree of public interest and sup-
port,

^ Recreational, economic, and aesA
thetic importance of. a particular
waterbody.

9 Vulnerabihty or fragility of a particu-
lar waterbody as an aquatic habitat.

13
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^ hmediate pr® tic needs such
as wasteload allocations needed for
permits that are oo° up for revi-
sions or for new or expan ° dis-
charges, or load allocations for
needed B °

Advantages to Long-t°^^ Sebedules

^ FAwouraps int ' with the po ,
qde, the waet q ' & remcns,
and other requwrA water qtaaity mawp-
mew activitim

o Waters and polludon problems iden-
tified during the development of the
section 304(1) "long list°^

^ Court orders and decisions relating
to water quality-

9 National policies and priorities such
as those identified in EPXs Annual
Operating Guidance.

States are required to submit their prior-
ity ranEM to EPA for review. EPA expects
all waters nee ' TMDLs to be ranked,
with °"high" priority waters - targeted for
TMDL development within two yem fol-
lowing the listl.n process - identified. (See
page 29 for firther details on submission of
priorities to EPA.)

In order to effectively develop and im-
plement TMDU for alI waters idendfied,
States should establish multi-year schedules
that take into consideration the immediate
TMDL development for targeted waterbodm
ies and the long-range pl ' for address-
ing all water quality-limited waters still
r ' ' g TMDls. While it would be ex-
pected that these schedules would change
when a State's priorities change in response
to "hot spots" or critical situations at any
given time, a long-range schedule provides
several advantages to a State (see box).

Step Amee TMDL Development

For a water qual.i.tyalatnited water that
still requires ^ TMDL, a State must establish
a TMDL that quantifies pollutant sources
and a,tlocates allowable loads to the contribA

14

AIlows for lwg-term n&+csmtmmg vsrhwh may
be nec&d to asun cDntr®l:dim

• Seu consstency m denlopmg T"MDI &

• EstabWm a ` for waterbam
^ Prioritim

• Suppom a goWapbm appmch for TMDL
deyc1 for ed waterbodbm

uting point and nonpoint sources so that the
vvater quality standards are attained for that
waterbody . The development of TMDLs
should be accoffiplished by setting priorities,
con.side ° the geographic area impacted by
the pollution probl^ra, anda in some cases,
usmg, a phased approach to establishing con-
trol measures based on the TMDL

The TMDL is developed using one or a
combination of three technical approaches
to protect receiving water quality: the chem-
ical specific approach, the whole effluent
toxicity approach, and the biocrite-
riad'bio sment approach. The chemical
specific approach is one where loadings are
evaluated in terms of the impact on physice-
chemical water quafity conditions (e.&, dis-
solved oxygen or toxicant concentrations).
While an integrated approach that considers
all three techniques is preferred for the pro-
tection of aquatic life, the chernical specific
approach is usuaily the one used to address
loads that affect those water quality stan-
dards which protect human health.

Many water pollution concem,s are area-
wide phenomena that are caused by multiple
discbargers, multiple pollutants (with poten-
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tial synergistic and additive effects), or ^on-
point sources. Atmospheric deposition and
ground water discharge may also result m
si ° ""cant pollumnt loadings to .bce wa-
ters. As a result, EPA recommends that
Ve- _R eW^. ^^x ^eOt^x^^ d^^^xU}^ ^aon a geo^.^vxUC-al
basis (eoga, by watershed) in order to effi-

49er essnA m^aao-^^aw 9xr wawe^mv sxa ^^ro^ ^svs^^a as^^ asoaaaa^ ^ns ^asaaa°a^aw°x^ sza^a° sse^ atsasassty v

surface waters.

T'he TWDL process is a rational method
for wei ° g the comteting pollution con-
cerns and developing an integrated p®STution
reduction strategy for point and nonpoint
sources. The TMDL process allows States to
take a holistic view of their water quality
problems from the p^rspecuve of mtream
conditions. Ait.hough States may define a
waterbody to correspond with their current
programs, it is expected that States wzli con-
sider tbC extent of p^liudon problems and
sources when defining the geographic area
xior a^eevels pi^is, ^ ^^° ^ ^ tx^ie gei-
graphical approach for TMDL development
s.pports so,=,"d Coneironmental managaŝn",xasmsxa

and efficient use of firriited water quality
ncva^nm r°eLsrcifts° Tn mes where TNr")T cA... -^ ^ _. ,

are developed ^n watershed Ievels, States
should consider _rn _ _ ` B ° g permitting. cycles
so that all permits in a given watershed ex-
pire at the same time.

For traditional water poRution prob-
lems, such as dissolved oxygen depletion and
nutrient enrichment, there are ^eU validated
models that can prediet effects with known
levels of unce ° ty° Ibis is not true for such
non-traditional pollution pr6blems as tfmn
strrrmwater runoff and pollutants that in-
volve sedin-ient and bz^ ^ative path-
ways. Predictive modeling for these

r®A8^$^oa^ m.[AB^.AmBrie AmBd^e,^ adidba.a^e,S x7"b6+Yim A,1a°

sumptions, but in many cases the degree of
cerEa?ntV rnnnnt be well q^--ant-f?ed u'rdt8^

more data beoomes available to develop sen-
sitivity analyses and model comparisons.
For TMDU involving these non-traditional
problems, thc- margins of safety should be
increased and additional monitoring re4

A °_ m^ ^ "'^,^"^`asairs^xa a^a e^agx^ +aLLcssasaea^xat o„e ^ro'a^Zer-a^na^'Y

standards and provide data needed to recal.-
$h's T7 ffe.a.am^er ^v a aa,am^q sa ^eeweaaax.o-^°

EPA rezWat^ons provide that load allo-
cations for nonpoint sources and,for natural
background °°are best estmtes of the load^
ing which may range from rewonabty ycu-
rate estimates to gross alotmentsa„ A
phased approach to developing TMDls may
be appropriate where estimates are bmd on
limited information. "T`he phased approach
is aTMDL that includes monitoring require-
ments and a scheduie for re-assessing TM-DL
allocations to ensure attainment of water
qu aluity standards, Tuinceztaaint^es that cannot
be quantified may also exist for certain pol-
iii tiaaats dascx^3asrged px^xaxierily by poixat
sources. In such situations a large marg.in of
safety ^d ft;^?^^m^p M€^^tOring he apprOpri-
ate°

Where nonpoint source controls are in-
volved, the phased approach is also ^eces-
sary° Under the CWA, the only federally
er3forceable controls are those for point
sources through the NPDES permittini pro-
cess. In order to allocate loads among both
nonpoint and point sources, there must be
reasonable assurances that nonpoint source
reduction will in fact be aehieved° Where
there are not reasonable assurances, under
the CWA, the enfire load reduction must be
assfped to point sources° With the phased
approach, the TMDL gncludes a description
of the implementation mechanisms and the
a+^"aAaJ^az^ A®r8 aaa^ ^.aaapa^aas^ss&^aaae.aen +^^ %assE^a-° '®^®m6^m ^`

point source control measures.

3 90 CFR 1M°?Ciz„}.
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'- pursuing the phased approach where
applicable, a State can move forward to im-
plement water quality-based control mea-
sures and adopt an explicit schedule for
implementation and assessmen.t° States can
also use phased approach to . addr
greater number of waterbodies incl °
threatened waters or watersheds which
would otherwise not be managed. Specific
requirements rela " to the phased ap-
proach are discussed in Chapter 3.

Ste,p ^our-. I krrte ° rt of Co 1
.ns

Once a TMDL or a phased TMDL has
been established for a waterbody (or water-
shed) and the appropriate source loads de-
veloped, implementation of control actions
should proceed. The State or EPA is respon-
sible for implementation, the first step being
to update the water quality management
plui°. Next, point and ^onpoint source con-
trols should be implemented to meet
wasteload allocations and load aRocations,
respectively. Various pollut^^^ allocation
schemes (i.e., dete ` n of allowable
p®lluti^n among different poUution sources
in the same waterbody) can be employed by
States to op ° ° alternative point and non-
point source management strategies.

'Th^ NPDES perraitting process is used
to limit effluent from point sources. Chapter
3 provides a more complete description of
the NPDES proem and how it fits into the
water quality-based approach to permitting.
Construction decisions regarding publicly
owned treatment works (POTWs) and ad-
vanced treatment facilities must also be
based on the most stringent of technology-
based or water quality-based limitations.
These decisions should be coor ' ted so
that the facility plan for the discharge is con-
sistent with the limitations in the permit.

In the case of nonpoint sources, both
State and local laws may authorize the im4

pleffientation of nonpoint source controls
such as the installation of Best Management
Practices (BMPs). Section 319 State man-
agement programs be a usefid tool to
implement nonpoint source control mea-
sures and ensure unprorcd water qua€i.ty°
MaM B however, may be implemented
^enwhere regulatoryprogmms do not e3dst.
In such cases, a State needs to document the
coor ° tion which may be necessary among
State and local agencies, landowners, opera-
tors, and maWers and then evaluate BMP
implementation, ` t^ ce, and overall
effectiveness to ensure that load allocations
are achieved. Chapter 3 discisses some of
the technical issues associated with im-
plementation of nonpoint source control
measures.

Step Five: Asmantent of Water
Q ° -&wd ^ ^
Actions

Throughout the previous four steps,
mcan.ito ° is a crucW element of water
quality-based d °on making. In this step,
monito ° provides data for an indepen-
dent evaluation of whether the TMDL and
control actions that are based on the TMDL
protect or improve the environment and are
sufficient to meet changing waterbody pro-
tection requirements such as revised water
quality standards or changing pollution
sources (e.g., urb ° ti®n).

Monitoring programs often begin with
baseline monitoring. Such monitoring
should not be regarded as a prerequisite to
impltmen ° control ^ewwes for a water-
body. If monito ° has not yet begun, con-
trol measures and monitoring should be
implemented simultaneously to assure that
pollution abatement activities are not de-
layed.

In the case of point sources, assessments
are facilitated in that dischargers are re-
quired to provide reports on compliance

16

285



^aaa^a a sMESS peruqa Isaaaa^aaas° Ia^i. Womet Ra.a^i°'

st^^, dischargers may also be required in
^^^ pe-rmt to assess impact of their discharge
on the receiving water. A monitoring re-
quirement can be put into the permit as a
special condition as long as the info t€on
is coueccstid for purmt;s of ^^ a perniit
Iimito States are ^ ^nco€ar^^^ to -use 'ma
r^^^^^^ monitoring programs (e,geg cooper-
ative mo Itoring' and volunteer
Monito ` ) to provide for adequate point
and nonpoint source monitoring coverage.

Ictaaewoc wh^^°ild nla+rs mns^,;.ô `,p ^^^

mc^^toring programs are in place for evalum
ali^g, nonnoIn^ ^ource control measures.
EPA reco ° monitoring as a high priority
activity in a State's non;^Int source mana,^^^
^ent program.6 To facilitate the im-
plementation and evaluation of NPS
a^^.tr^^ States should consult current ^da
^^.

4 USEPA. M. Planama sm1 b(aumm Coomatm Mcwtonaz Prc^iects, OWIOWRS. EPA
440/44"18. W on, D.C.

5 USEPA. 1990. Vobiwou Wata Monitaring A Guide for State Mmugm. OW, EPA 44OX90-010.
^ ov, D.C.

6 55 FR 3= AqpM 28,1990,
7 TJSE..PA. Feb-njazyR 1988 r Dmft -NonpoirotSo'^g^'^ Momtd3H'Yng and ''^'N^a}PBation Guide. OWNIKS Branch.

WashisWcxn, D.C.
8 USEPA. September 19y 1989, Nonpoint Source Monitoring and Reporting Requirements for Watershed

1mp1^^cuts€i^ GmatL OWINPS Branch. W on, D.C.
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CIWTER 3 - .^EVP" E,i^OPMENT ND iMPLEMENTATfON
^F HIE DIDL

D"etoprrtent of TMDL

. The TMDL process is an important ele-
6 r @^o ®®.e. e4^exrtnBaa yQh e^ roarowmstmc.rt'ra^ea^.s^x `.a^e^la. 6ea^ia& ^r ^.s.a^ a^rexb^l a^s8^m^5±^ma ^a

3irsks the development and implementation
Of H,G,^1a1,1 d,AO0 I act i 4pnm 16 0 tl^lc Q- 6&a Ad7.i$--- A6,t Cif w wt e r

qtiality standards. This chapter expands the
d-6-a,ussion Sratai x°3d'sea.^ d in ^.,̂'°s.aapter 'A' on how

to develop TMDU and implement controls
ai^r Wixt^r a^^i^as^^°a7^asgied ^r^ters. A }}M^id^

D and E provide supporting information on
siall^ flxex;^r^l iail€ ted l'°llaa°t,^l`' c^la^adel^ax;effis
and EPA supported models for TMDL dew
vei^aameilt°

i-ne ^t^L C3^^ecdve

,^,s stated in 40 CF1111 13 "Lwater qual-
ityl stmdaxds serve the dual purposes of es-
ta'ulisbiztg the water quality goals for a
specific waterbody and serve as the regula-
tory basis for the estabiislment of water-
quality-based treatment controls and
strategies beyond the technology-based lev-
els of treatment required by section 301(b)
and 306 of the Am" Standards also contain
antidegradation provisions to prevent the
degradation of existing water quafity.

I ne objective of a -i L is to allocate
allowable loads among different pollutant
sources so mat the appropriate control ac-
tions can be taken and water quality stanb
dards ach.ieved. inta i MDDL prcavides an
estimate of pollutant loadings from all
sources and predicts the resulting poDutant
concentrations. `Ihe TMDL detemiines the
a%jowa.b1e loads and provides the basis for

establishing or m ' xq controls on pollum
t-o"t s°1rcew.

J-94,sCW

The tr%tol p^ll^8^t lo^d t0 ^^at^r bodyls
derived from point, nonpoint, and back-
^8 o Ad s^tbr Ces. ^°o11uTM^t ĝ ads m;^ be
transported into waterbodies by direct dis-
chwarge, W.-M.-nd flu-'W, gro4d w^.wr, or a-t9
mospheric deposition. The TMDL concept
has successfully been tipphued t^n develop

wasteload allocations for point source disro
^a^u®srges ê.s. ^^.iar uisrAf sit°s3e-i^ns -where riosid

point sources are not a concexrl. "fMI3Is can
and should be used, however, to consider the
effect of all activities or prccems that cause
or contribute to the -water qI's.ality-11lil3ted

conditions of a waterbody. Activities may
relate tot gel^ ci'ianges, flow changes, sed-
iinentation, and other impacts on the aquatic
tn-,ir oila-a3ent° COiltrol rneasesres to imple-

ment TMDU, therefoTe, are not limited to
N^DES autiloiities but should also be based
on State and local authorities and actions to
reduce iionpoint source potlutlotL

A-u ^xample of ^o-w to apply such a
TMDL might be in the control of excess
sediment ^^ch causes loss of a 1c-neficial
use of a waterbody. If standards, establisbed
to prot^^ against the loss of ^^^eficial use
(e.g., fish spawning)A are not met and, if the

L_ LA 9° ^pr-^ss ^eas:a^ag t.^^ pr^o^^ei^.ti,e., excess see9
imentata^^) can be quantlfxed, then it may be
approprgate to use tne YW'^lp p'^^..4

^^L process to
assess the adverse impacts and potentially
set controls on the problem activity. fn this
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example, the activity might be urban devel-
opment Lnr Wh?ch ef^ectirve coIItr^Lc can be
implemented to reduce sediment 1oa ° to
the- ima^aae-d wate-rboosr_---,^ ^

°1"he TMDL process distn°butes portions
of the waterboclys ° rlatx^e capacity to
various poUution sources - snclu ° natural
background sources and a margin' of safety -
so that the waterbody achieves its water qual-
ity standards. The analyst may use predictive
mode° promdures to evaluate a1temat1ve
polluti^n allocation schemes in the same
water , By opfimizing altematave point
and nonpoint source control strategies, the
cost effectiveness and pollutlon reduction
benefits of allocation tradeoffs may'^ ^val-
uated (see Appendix D). IIie approach nor-
mally used to develop a TMDL for a
particular waterbody or watershed consists
of five activities (see box).

1DL_D_ ----- ^^^^ent -At"des

quality-based llmits than those contained in
apr^ously issued permit. Ina limilted nmrnm
ber of cases, however, it is conceivable that
larm grin®ent wate-r ^Lialitydb^^ed ie^^^
coxd.d result. In these cases, permit limits
m-ust coraform to the antibadmll ° provis-
ions contained in section 402(o) of the CWA_

Se ° n af Appr^ch

Figure 2 illustrates the critical decisions
and the approprlate steps in the TMDL prob
ess for developing ioad allocations and im-
plementing and evaluating control actions.
In some ca-illustrated by the left side
of the diagram, TMDL development can be
straight-forward and relatively simple. In
other cwA as depicted by the right side of
the diagrarn, a phased approach may be
more appropriate. Reprdless of which path
is followeA the allocation of loads and estab-

nt of control actions should ensure
that all water quality-limited waters wiiT
meet their standards.

• Sckction of the pofiutaw to consider.

• Emimadco of the waerbody assimilative ^-
paciq.

• Esfima c^ of the poIutim from at soursm
to the weerbWy.

• Pxedictm anahmis of ponutian in the vnter-
hody aW &Aer-mmination of total a1cmab1r-
poIIestim load.

w ABocation (with a margin of saf6q) of the
aBowable poN,atm among the differeat pol-
lution sources in a manner EW waftr quafity
standards am achievrd.

In developing a TMDL it is important to
keep 'm mind certain constraints on the '-LA
portion that are imposed by antibacksliding
regulatory provisions. The W-t l^ wiH nora
maUy result in new or more stringent water

20

Once a waterbody is selected for action,
an analyst must decide if the available data
and information about the sources, fate, and
zr a rt of °rbe poilutant tODe controlled is
adequate. The level of effort and sdenti^c
kaowledge needed to acquire adequate data
and perform ffi ` predictive analyses
is olien a f^ction Of the poliutant source,
pollutant chmcteristics, and the geographi-
cal sWe of the poButlon probiem As dem
scriled in Chapter 2, modellng the fate and
transpor-L -uf conventional pollu°es
biochemical oxygen demand jand point
S b...,°aoa^wo.°, i &. a,s,° H... on°^^ ^ia^aavaau^ S ssa a^^^x d^^^^^app^ta1i

than ffiode ` for non-traditional pcallution
pr ^mems° For ^ ^ not-&atradttlomml prob-
1ems, if there are not adequate data and
pr^.^^re toOls to characterize and analrze
the pollution problemy with akngt^^ level of
b04tl/°^T°4' 9AY^G >A P49i9â C®^b 6S^tl^lF/A9C.roR'R SO4eL¢n W 4 PS®A_aaaaa°^,a a^aAaa^g ^^sas^_aa a%a^uaxx xaMy aP_ aaca°°

essary-

T"he phmed approach is required when
the TMDL involves bot_h point an-d r^onpooffit
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ntify 303Cd? '^^rgeted WaterbodY

yes Is Information ^
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ioa^ ^^^^ ^^

^^^^^^ TLIDL

• VILAs for PS
• tA* for NPS a^d Backgr ^
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^^elop TLIDL MaludkW
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• VA.As for Pt wtich
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• LAs for NPS which
or nil^ 9?t now
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of S controls

*Data conoctlkm
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• Fkwd cogbration of modWo

^^^s not ^ Asseawnwd
^- --^ ®f Watot Nty®

based Controls

WQgs seNeved

Remove Watorbocfy from 303(d) 1 ist
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sources and the pomt source WLA is based
on a LA for which nonpoint source controls
need to be ' lemented, There must be
assurances that nonpoint source control
measures will achieve expected load reduc-
tions in order to allocat^ a wasteload to a
point source with a TMDL that also allocates
expected nonpoint source load reductiote.s.
In this case, a p dappr^ach is required
because the TMDL that is developed has
additional requirements that provide these
assurances.

Despite the additional r ' ements of
the phased approach, States may actuaUy
prefer it because the additional data col-
lected can be used to verify expected load
reductions, evaluate effectiveness of control
measures, and u1 ° tely determine whether
a TMDL needs to be revis'ed°

The Phased Approach

similative capacities and p®llution a1locaR
tions,

In addition to the allocations for point
and nonpoint sources, a TMDL under the
phased approach will establlsh the schedule
or timetable for the installatir^n and evalua-
tion of point and nonpoint source control
measures, data collect%on„ the assmmcnt for
water quality standards at " enta and, if
needed, additional predictive. modeling.
The scheduling with this approach should be
developed to coordinate aU the various ac-
tivities (perzxdt ° monitoring, modeling,
etc;) and involve all appropriate local au-
thorities and State and Federal agencies.
The schedule for the installation and am-
plementation of control measures and their
subsequent evaluations wil include descrip-
tions of the typcontrols, the expected
pollutant reductions, and the time frame
witb.in which water quality standards will be
met and controls re-evaluated.

Under the p dapproach, the TMDL
has W and calculated with margins
of safety to meet water qtWity standards.
The allocations are based on estimates which
use available data and lnformatioin, but mon-
itoring for collecti®n of new data is requs`.red.
The phased approach provides for further
pollution reduction without waiting for new
data eDllccti^n and ysYs. T'be margin of
safety developed for the TMDL under the
phased approach should reflect the ade-
quacy of data and the degree of uncerWnty
about the relationship between load alloca-
tions and receiving water quality.

The TMDI, under the phased approach,
includes (1) WlAs that confirm existing lim-
its or would lead to new ll.mits for point
sources and (2) LAs that confirm existing
controls or include implementing new con-
trols for nonpoint sources. This TMDL re-
quires additional data to be collected to
determine if the load reductions required by
the TMDL lead to a° ent of wate'r qual-
ity standards. Data collecti^n may also be
required to more accurately determine as-

22

Where no monitoring program exists, or
where additiong assessments are needed, it
is necessary for States to design and imple-
ment a monitoring plaiL °Me objectives of
the monitoring program should include as-
sessment of water quality standards attain-
ment, verification of pollution source
allocations, calibration or modification of se-
lected models, calculation of dilutions and
pollutant mass balances, and evaluation of
point and nonpoint source control ^^^ctive -
ness. In their monitoring programs, States
should include a description of data collec-
tion methodologies and quality assur-
ance/quality control procedures, a review of
current discharger monitoring reports, and
be integrated with volunteer and coopera-
tive monitoring programs where possible. If
properly designed and lmplernented, the
monitoring program will result in a sufficient
data base for assessment of water quality
standard attainment and additional predic-
tive modeling if necessary.
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Approval of 7?dD1.s by EPA

TMDU developed for a11. water quality-
limited waters are submitted to EPA for re-
view and approval. States are encouraged to
coordinate with EPAprior to formal submis-
sion ot their TMDls. Chapter 4 explains
EPA and State responsibilities for the review
and approval process.

Impkme ' n of the TMDL

After iden ° ` the necessary pollutant
load reductions through the development of
TMDLs and after approval by EPA, State
water quality management plans should be
updated and control measures im-
plemented. This section provides a bricf re-
view of point and nonpoint source control
implementation. Additional guidance is
available and is referenced throughout the
remainder of this chapter.

NPDES Procw for Pavu Sources

Both technology-based and water qual-
ity-based controls are implemented through
the National Pollutant Discharge EUmina-
tion System (NPDES) permitting process.
Permit limits based on TMDLs are called
water quahty-based Iiinits.

Wasteload allocations estabhsla the level
of effluent quality necessary to protect water
quality in the receiving water and ensure
at ent of water quality standards. Once
allowable loadings have been developed
through WLAs for specific pollution
sources, limits are incorporated into i^DF-S
permits. It is ° rtnt to consider h<w the
WLA addresses variability in effluent quala
ity° On the one hand, allocations for nutria

ents or bioaccumulative pollutants could be
eWessed as the required average effluent
quality because the total loa ` of these
p®llutants is of concern. On the other hand,
an allocataon for toxic poflutants should be
expressed as a sb.orter-ttErm reqairement be-
cause the concentration of these pollutants
is typi y of more ^ncem than the total
loading.

As a result of the 1987 Amendments to
the Act, Individual Control Stmtegies (ICSs)
were established under section 304(1)(1) for
ce ° point source " arges of priority
toxdc pollutants° ICSs consist of NPDES per-
mit limits and schedules for achieving such
limits, along with documentation showing
that the control measues selected are ap-
propriate and adequate (i.e., fact sheets in-
cluding information on how water
quality-based limits were developed, such as
total maximum day loads and wasteload
allocations). Point sources with approved
ICSs are to be in compliance with those ICSs
as soon as possible or in no case later than
three years from the estab " ent of the
ICS (typically by 1992 or 1993)°

The Clem Water Act (and correspond-
ing State statutes) authorizes imposition of
monitoring and data collection require-
ments on the owner or operator of a point
source discharge. Reqtiirements may in-
clude ambient and biological assessments,
to.-dcity reduction evaluations, in-plant mon-
itoring, etc. Needed data collection may be
initiated through a direct request under Sec-
tion 308 if there is a reasonable need for the
information for EPA to cany out the objec-
tives of the Clean Water Act°. °fle request
must also meet the Paperwork Reduction
Act requirements. Infornation may also be

9 7U reader is refeffed to the Permit Wrker's Guide to Water Quality-based Permitting foa-Tssxec
PraUutants (July, 1%'7) and the 'I'^Juical Support Document for Water t2ualityD T°^cs Control
(1985) for additional information on de " ° actual permit limits.
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Examples of Best Mar^^ ent P'^^^

^^^ ^
Animal waste
^ tir^^ ^^e
Contour bxming
CDnt®ur strip cropping
Cover crops
Crop rotation
Fe ° ` r management
Integrated pest management
Livestock exclusion

e and pasture ^.z^.ent
Sod^ ^ ased rotations
Terraces

SILVICUi^
Ground cover °mamtenance

° °dng disturbed areas
Log removal techniques
Pesticidefnerbacide --g-rne^t
Proper handMg of haul roads
Removal of debris
Riparian zone managemerat
Road and skid trial management

MIMNG
Block-mt or laulaback
Underdrains
Water diversion

CON UCMON
Disturbed area limits
Nonvegetative soil stabdizati^^
Runo detentionlreterz.ticrn
Surface roughening

URBAN
Flood storage
Porous pavements
Runoff detention/retention
Street cI.ea °

collected t,h,rotxgb permit repo ° r ° e-
r^ents., or an a ° trativta order. These
authorities can be used to coUect data from
point sourm when developing or assessing
the effectiveness of a TMDL

Permit requirements for data ^Uection
shouid'te established when longer term data
(e.g°, for several seasons) are needed. Ihe
permit should include a statement that the
permit can be modified or revoked and reisW
sued if the data indicate an exceedance of
State water quality standards.

State or Local P=ess for Nonpoint Sourca

In addition to permits for point sources,
nonpoint source controls may be established
by implementing Best Management F'rac-

24

'TICA`i'^GORY
Buffer strips
T3etention,4' ° entation basins
Devices to encourage inffitrati^n
Grassed waterway
Interceptioridxversion
Matermi ground cover
Sediment traps
Streamside unageffient zones
Vegetative st.abilizatitanlmtil °

ti^ (BMPs) so that surface water quality
objectives are ffiet° '^m controls should be
based on LAs developed using the TMDL
process. When establishing permits for
point sources in the watershed, the record
should show that in the mw of any credit for
future nonpoint source redt^^ons, (1) there
is reasonable assurance that nonpoint source
controls ^ be implemented and main-
tained or (2) that nonpoint source reductions
are demonstrated through an e#^ecdve mona
itoring progranL Assurances may include
the application or utlizatiota of local ordia
nances, grant conditions, or other enfarce9
ment authorities. For example, it may be
appropriate to provide that a permit may be
reopened for a WIA which requires more
stringent iirnits because attaim-nent of non-

292



point source load allocation was not dertt.onw
strated°

appropriate Tonito^g and evaluation apd
prc^^.ches°^^

In order to My address waterbodies that
are impaired or threatened by nonpoint
,v6uice pollution, States should implement
their nonpoint source management pro-
grams and ensure adoption of control mea-
sures (best management practices) by all
contributors of nonpoint source pollution in
those watersheds. Example B s are listed
on the following page. State nonpoint
source management programs may include,
as appropriate, nonregulatory or regulatory
programs for enforcement, technical assis-
tance, fmancial assistance, education, train-
ing, technology transfer, and demonstration
projects.

It is difficult to ensure, a priorf, that im-
plementing nonpoint source controls will
achieve expected load reductions. Nonpoint
source control measures may fail to achieve
projected pollution or chemical load reduc-
tions due to inadequate selection of BMPs,
inadequate design or implementation, or
lack of full participation by all a^ffribut.ing
sources of nonpoint pollution. States
should describe nonpoint source load reduc-
tions and establish a procedure for revi^^g
and revising BWs in TMDL d enta-
tion. The key objective for documenting
load reduction goals and review procedures
is to establish a rational procedure for site-
specific evaluation of waterbodies w%th sig-
nificant nonpoint source pollution loads°
States should consult additional nonpoint
source guidance for assistance in developing

Assessment of the TMDL

Once control measures have been im-
plemented, the impaired waters should be
messed to determine if water quality stan-
dards have been attained or are. no longer
threatened. The monitoring program used
to pther the data for this assessment should
be designed based on the specific pollution
problem-s or sources. For example, past ex-
perience has shown that several years of data
are necessa.cy from agricultural nonpoint
source watershed projects to detec-t trends
(i.e., improvements) in water quality. As a
result, long term monitoring efforts must be
consistent over time in order to develop a
data base adequate for analysis of control
actions.

As shown in. Figure 2, a TMDL that allo-
cates loads and wasteloads to meet water
quality standards must be established. If the
waterbody does achieve the applicable State
water quality standards, the waterbody may
be removed from the 303(d) list of waters
sti.ll needing Ls. If the water quality
standards are not met, the TMDL and allo-
cations of load and wasteloads must be moda
Med° TWs modification should be based on
the additional data and information gath-
ered as required by the phased approach for
developing a TMD I.,,, where appropriate, as
part of routine monitoring activities, and
when assessing the waterbody for water
quality standards att ° ent°

10 USEPA. July,198't'. Setting Priori6= "I"hc Key to Nonpoint Source Control. C?W!oWRsP EpA,
w €n, D.C.

11 USEPA. F ,1988° Draft Nonpoint Source Meanitm°sag and Eval^^ Guide. OWNPS Branch,
W ora, D.C.

12 i3SEPA_ Scptember 19g 1989, Norapoirat Source Monit®ring and Rcparfing Requirments for Watershed
Implementation Grants. OW/NPS Branch, W on, D.C.
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CIMP^ER 4 ^ EPA AND S ^'.^ TE SP NSI ILITIES

Effecfive implementation of water qualW
2ty-based controls requires an integrated and
cooperative partnership between EPA and
the States. '^e main responsibility for water
quality management resides with the States
in the implementation of water quality stanR
dards, the a °° tration of the NPDES pro-
g€°am (where the State has received EPA
approval to do so), and the management of
nonpoint sources of pollutlorL When the
authority to implement nonpoint source
control measure& is at the local level, inter-
agency and intergovernmcoor ° tlort
is especiall.y important. 7le State should
take the lead in facilitating and encouraging`
the cooperation of local authorities. EPA is
responsible for ensuring that the Clean-
Water Act requirements are met through the
enactment and enforcement of regulations,
issuing program guidance, and p.rovi '
technical assistance. The partnership devel-
oped between States and EPA should be
tailored to meet individual State needs whlle
also meeffiW the requirements of the ^can
Water Act„ This chapter descn'bes specific
State and EPA responsib3litie..s in the part-
nership.

EPA1SAzoAgree,^^

EPA and the State should agree on the
process to develop TMDLs and this process
should be c ` tent with EPA technical
guidance documents unless deviation from
the guidance is techn.icaIly justified. An
agreement should be written which de-
scribes technical and a ' ° tratlsae proce-
dures (i°e.q how background data are applied,
how and which models are to be used, how
TMDU are developed, how loads should be

allocated, etc.)° (See Appendix F for a gen-
eral EPA/State Agreement outline.) This
ageement reduces the a "° trative bur-
den of the EPA review and approval procew
(see 'IWML Review and A.pproval.,"p° 30).

SAite R^Wnsibi&ies

I& afion of Water Quak-Limfted Waa
ters Still ^^^g 7M1)Li

According to section 303(d) of the Clean
Water Act and EPA water quality pl
and management regulations, States are re-
quired to identify waters that do not meet or
are not expected to meet water quality stan-
dards even after technology-based or other
required controls are in place. The
water °es are considered water quality-
limited and require TMDLs.

When a State reports its list of 303(d)
waters, it is important that this list conWn
only those water quality-l.imited waters that
stlll require TMDis. Some water quality-
limited waters may already have had s^"ib
cient controls established for them and
currently meet water quality standards.
"TIiese should not be on the list. In addition,
the EPA regulations (40 CFR 130.7(b)) reca
sa ° the applicability of other appropriate
poIIudon control requirements that can pro-
vide a more striragent level of control than
technology-based effluent. ll.ixdtat.ions.

When not listing a water quality-liniated
water a State must show that the controls
specified by 40 CFR 130.7(b) (see p.11) are
enforceable, specific to the pollution prob-
lems, and stringent enough to meet water
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quality standards. If the controls are not yet
impleffienteA a State must provide a sched-
ule for timely implementation.

develpp their own user-def"med cDdes by
additional eDdes under each stan-

^^°M-C

Ile waters ident°fied should be reported
to ERA a^ ^^^ 305(b) water cp-ial-it-y ase-s-
ffient reports due April 1ever^ even year. If
a State prefers, the 303(d) list of waters can
be submitted separately at the same time.
While inidally it may be convenient to build
^aM n the reporting° r^^r°s d^°led in

pter 2, the ^ df list should be updated
to reflect the latest monitoring and assess-
ment data available.

To facilitate the repo " of 303(d) wa-
ters, the cimrent secd-ion 305(b) Waterbody
System (WBS), a tool used for repo `
305(b) information, con °fields already
desi^ted f^r this identaficatirsn. Ile WBS
provides a ,^^ographl.

°
hased ftmework

f^r entering, ci en and reportmg` in-
formation on the quality of individual
waterbodies as they are defined each
State. The p " function of the WBS is to
document water cr^^t^ ^^^,ants ov%d th^
water qu^ty stat^s t^t^t^r °^ ^^udR
g^ ^^s and so^^s of ^ °1114 ^eat°
As a convenience to the States, the S has
been modified and will continue to be up-
dated to include data fields on whcthir
TMDLs are still needed or are in place. Ile
WBS wiU also provide information to EPA
to assist in tracan the development of
^is and rave pro- -- impleffienta-
tjorL

identlficati^ of ^ and Sources of
Pollution aWhen iden °° the 303(d) wa-
ters, the causes of the impairment also
should be identified for each segment listed.
Ile Waterbody System has two separate
fields that provide hirther information on a
particular water segment: ^^onat ° ent
causeC and "nonam-ainment sourms°" The
causc ueld consWis Of a list Of constituents

or conditions that are causing no^ ° ^nt
of water qtalit^}^ standwards by a waterbody.
The Waterbody Systeffi's Users Guide (third
edttion; version 2°^) conWm 23 st-a-n-d2-rd
causes (see Appendix G) and includes such
parameters or categories as pesticides, met-
^ ammonia, ^d patho,^^n.s. States may
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S" ° ly, a field eid,sts hn the Waterbody
S^tem fn-r ide^.^^'^ x° ^',m.r^°. ^:s:di t^m ^l°

lr^t^ts or ^ndl^ons that are listed under
causes for the ^ona ° ^nt of uses in the
wate " Twelve general source catego-
ries are identified (see Appendix ^) and
include such things as industrial point
sourcs, municipal point sources, combined
sewer overflow, agriculturei and silviculture°
The User's Guide also identifies 45 sub-

e.m®.e.® ^^o^. ®$..o. ^^ee^a..... ^
e

tm^L^^^S^e.e^° ^^a Las^ ^L,^L^ ^°^^^^p^ ^
their own subcategories to describe causes of

of each water sefnent identl-
fi^d with this syste^, St,t^ss s r^^.ld consult
with the Guidelines for the PZ°eDaration ^f
the 305(b) Report (to be ^d every c^dd
numbered year) and the Waterbody System
Llsees Guide for guidance in developing and
formatting their lnformatl.csi^

entatlox^ and Rationale for Ust.
Along wntxhe t^h.a. mast of ,c°pa) a^vv,^at®,a^-^

submitted to EPA, adequate documentation
to support the listing of waters should be
subndtted. States have antmher of readily
available souToes of data and information to
use when comp° " their lists (see pages 12
and 13). These sources, tisted ln Appendix
C^ should be used by States to develop their
lists of 303(d) waters. However, additional
information may be required under ceriain
circumstances.

Docamentation for listing should also
provide a description of the methodolo^ies
used to develop the llstp a description of the
data and information used to identify water
qualitywlimited waters, and a rationale for
any decision to not use any one of the cate-
gories listed in Appendix C it is not ^-
pected that each and every waterbody listed

8°^anL,^tx^F.s,. be .,X
by the

A..e ^La^ta.a7^^^cas^ a ^^^p^ ^c^ ^
d tion as described.

Adequate public participation should be
a part of the lis °prccess to make sure all
water qa^alitymli^tid waters are identified.

"mill support the State an defending its
list of such waters should the need to do so
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anse, smce, in its oversight responsibilities,
EPA reserves the right to ask for additional
information r^ a.r" the State's de^sit^^. to
not list particular waterbodies.

Idenitficarron and Schedcdr°^g of Targece^
^^ fes

Targeted waterbodies scheduled for
TMDL development over the next two years
are to be identified and reported along with
the 303(d) list of waters that are submitted
during the 305(b) reporting pr ,T°hese
high priority TMDU are to be based on
State devel® d priorities that consider the
severity of e impact and the uses of the
water along with the other considerations
described in Chaptex 2. State sub ° ions
which indude the identification of 303(d)
targeted waters are subject to review and

= ^pprrs^l or disapproval by EPA. EPA will
ct the States to %ncIude public participa-

tion in the development o f the list of high
priority targeted waterbodies. Tar naxg
waterbodies for control action shoul^ be a
key component of a State's water q °ty
nanagement and planniig programs. Wa-

ters that are identified ^n Mte annual work
plans will be compared to the targeted
water " °es and will be considered by EPA
during its review and approval of the anntial
work plans.

TMDL Development

Each State develops TMDls for its water
=^ °ted waters. The procedure for

by ^'^. is depicted in Fi^,-
ure 3° t^t^ss should use Ei'A8s technical
support document and WLA technical guid-
ance series (see Appendu A) when developa
ing TMDU° Alterrative approaches can be

used if they are teclini defensible and
approved by EPA.

For their TMDL submissions, States
should include the proposed TMDi°sa
WlAs, IAsg and the su ° information
that the Region wi31 meed to evaluate the
State's water quality analysis and deteriiiie
whether to approve or disapprove the sub-
mitted TMDU. Rei.ions and States should
reach an agreement on the specific informa-
tion needed prior to their submission. For a
TMDL developed under the phased ap-
proach, States should also submit to EPA a
d °pdon of the controls to be established,
the s^hedule for data collection, establlsh-
ment of the control measures, assessment for
wat^r quality standards att^er^tg and ad-
c^^c^^l modeling if needed.

Quality assurance (OA) and ^al.Ity con-
trol (f^) requirements should o be met.
Specific technical QA/QC is necessary in the
use of environmental data and models.
However, when using models, such as
wasteload alocatlon models which involve
"real"^nvires^enta€data aswell as paramet-
ric and mathematical relationships, model
sensitivity studies can help establish the lev-
els of QA1CC required for specific d^m For
example, the allowable range of uncertainty
in the data can be established thr®ugh, model
sensitivity studies. This allowable range of
uncertainty may indicate, for example, the
need for tight limits on precision for a partf c-
iil.ar jpollutanx p^,r^.eter, ^ ^^ -
slo^. is prc^^de d elsewhere.

C®n ° ° g PYawting P=ess

Each State is required to establish and
maintain a continuing planning process
(CPP) as descri.bb^d in section 303(e) of the

13 USEPA. Sqxeniber, 1980. Guidelines and Spedficatiom for Preparing C)ambty A-ssaarance Pr®jw Plam
OArlS ° W cn, D.C. ,

14 USEPA. ,1980° Interim Guidelines and Specifications for Preparing Quality Assurance Plam
QAMS ° W on, D.C.

15 UsEPA.. May, 1984. Gwdanm for P "on of Combinod WorklQuahty A,ssagraom Project Plans for
Monitoring. OWRS OA.-1° W ° x^n, D.C.
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(3^ Water AeL A State'^ CPP ccontains,
^ cother items, a description of the pro-
Cess tfmt the State usa to id^^^ waters
n ` water quaHty- ^n^bg a pn-
onty ` €^f ^.^ ^teM the proem for
d^Iz ° Ls, and a descripdon of the
process to receive public review of each
TMDL Descri n'may be as detailed as
^e Regional and the State determine
is necemary to desaibe each stepo€the
TMDL dmlopment process. l"his process
may be included as part of the EPA/State

^^ent for TMDL development

Watff Qkta&yMowgvnmi Pfm

The State incorporates EPA approved
and EPA ^tabHshed TMDlz mto its Water
Ouality ^ment Plan (WQ )° The
Water Qwdity Manogement and Pbmaft%
regulation provides that when EPA ap-
,proves or estabUshes a TMDL und^r section
303(d), the TMDL is utoMti incorpo-
rated into the Sta€e°s °

^^ Notice and Pwfib^

In amrdauce with the Water '^
Management and PW " regulation and as

16 50FR3°}"n, J=uwy2iz I%5=d 4OCFR3M"
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described in a State's CPP, the TMDLs
should be made available for pubfi^ com-
mertt° States and involved local communi-
ties should participate in dete ° ° which
pollution sources should bear the treatment
or control burden needed to reach allowable
loadings. By mvo° the local. ^mmum=
ties in decision making, EPA expects that a
higher probability of successful TMDL im-
plementation wil result.

In the identification of water qua1ity-lbmb
ited waterbodies, States need to involve the
pubhc as part of their review of a11 exis `
and readily avaflable data and information.

where aThis is especially true in such ses
ca.waterbody be perceived as being at risk

due to new dischargers and changes in land
u,se° In such cases a waterbody's water qual-
ity may be "tbreatened" and therefore should
be given consideration for .iis ° as a 303(d)
water. EPA expects States to include public
participation in its development of high pri-
ority.targeted waterbodies that wiII proceed
with TWDL development within two years
foUowing the listing process.

In the development of a TMDI, a State
should issue a public notice offering an opp
portaWty for a public be ` pertinent to
the TMDI, under review. It is recom-
mended that this be done in conjunctionwith
public notices and hearings on NPDES per-
mits, construction of municipal wastewater
treatment works, water quality standards re-
visions, and Water Quality Management
Plan updates. Each notice should identify
TMDLs as part of the subject matter:Ihe
State may wisb to proceed to issuance of a
final TMDL without a bearing once notice is
given and there has been little or no response
by the public.

Also, if a State determines that the water
quahtydbased controls may be contt°oversia
the State should involve the EPA Regional
office, as well as the public, early in the pro-
cess and continue to involve them through-
out the process.

Reporting

State submission of a list of waters still
needing TMDLs and loads established is re-
quired by the Clean Water Act and the
Water Quality Plannin and Management
regulations (40 CFR 130.7). These lists
should complement EPA/State Agreements
and the CPP, and be incorporated into the
WOMP. States should submit the 303(d)
lists either as part of or at the same time as
the biennial section 305(b) reports. As part
of this reporting requirement, States are ex-
pected to identify thm waters targeted for
TMDL development in the next two years.
Targeted waterbodies are then scheduled for
TMDL development through the annual
work pian- In addition, the poilutants or
conditions causing violations of water quality
standards and the point and nonpoint
sources of the pollution causing those condi-
tions should be identffled for each water-
body on the 303(d) list (see page 28). States
should consult the Section 305(b) Water-
body SystemSs Users Guide (August, 1989)
to appropriately categorize sources and
causes of pollutants.

Other ,^peci* Resport,sib° ° °

Other State responsibilities are to

Ensure that needed ^nvirownentai
data are provided to EPA, including
appropriate assessment data; appro-
priate screening data; and all regulaw
tory data including data needed for
approvals of the 303(d) lists and
TMDIds, and

o Ensure that appropriate quality a,s-
surancetqaaalaty control procedures
are used for aU data used in State
decision maldng and for all data re-
ported to EPA, including data re-
ported by dischargers.
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EPA ResponsibiUlies ?^'.^.^ R ° and Appvval

Reyww° of 303(d) I^m

Section 303(d) and the Water Quahty
Pl ° and ement Re tion (40
CFR 130.7(d)) r ° es EPA to review and
approve or disapprove States' lists of water
quality-limited waters and the es l.islied
pollutant loads. Tue lists are apected to be
submitted bienniaUy and wffl be approved or
disapproved based in part on the State"s doc-
umentation and rationale for developing
such lists as descx°bed under the State Red
s ° section of this chapter.

X after revi ° the State lists and doc-
umentation, EPA is satisfied that the State
has idcntffied and appr ° tely listed all
impaired waters and those targeted for ac-
tion, EPA will then approve the lists and
send a letter approving the submittal to the
State. During this approval process, EPA
may request a State to provide adtlational
lnfornation if there is "good cause* to do so.
"Good cause may include, but is not lnited
to, more recent or accurate datw, more accu-
rate water quality modeling; flaws in the
original ysi.s &t led to the water being
identified pursuant to 40 CFR 130.7; or
changes in conditions (e.g., e ° , tion of
discharges).

If the EPA disapproves (via a letter of
disapproval to the State) a State's list of wa-
ters needmg' new or revised° TMDLs and
those targeted for action, the Region (work-
ing closely with the State) then identifies
those waters where new or revised, and tar-
geted TMDLs are necessary.

17 CWA section 303(d)(1)
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Section 303(d) and the Water Quality
P ° and Management regulation (40
CFR 130.7(d)) r ° es EPA to review all
TMDls for aWrove or disapprovai. EPA
may uilor its review to what is rmonable
and appropriate. For eumple, where a State
has deaz°ly d "bed its TMDL process in its
approved CPP (and EPA/State Agreement),
EPA xtaY conduct an in-depth review of a
sample of the State's TMDLs to determine
how well the State is ` lemen ° its ap-
proved process and conduct a less deuiled
review of the remaining TMDLs° "I1fis in-
depth review of samples of the State submis-
sions, in conjunction with a less detailed
review of all other TMDls subniitted to
EPA by the State, will provide a reasonable
b ° for EPA approval or dmpprov.i of
individual TIMLs° The in-depth sample reb
view may include TMDLs supporting Major
construction lrr^^em and other major con-
trol meaumes° For those States that do not
have an approved process, Regions are ex-
pected to conduct in-depth revim of all
TMDU. The Region's review should also
consider how well the States are following
applicable technical guidance for establishe
ing TMDLs, WIAs, and LAs.

EPA must, at a minimum, determine
whether the State's TMDLs are "establisbed
at a level neces°sM to implement the appli-
cable water quality standards with seasonal
variations and a margin of safety that takes
into account any lack of lmowled^^ ^neem-
zng the relationship bet fen effluent limita-
tions ^d^ter qu^ty°" No Lwill be
approved if it will result in a violation of
water quality standards.

If the State chooses not to develop the
needed TMDLs for appropriate pollutants
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on a timely basis or, if the TMDLs are unac-
ceptable to EPA, EPA bas a role under the
Act to develoq 8 the TMDLs in cooperation
with the State. '°I^is wW te done bq focusa
ing available EPA resources on the most
critical water quality problems.

EPA must either approve or disapprove
the State's TMDL within 30 days after sub-
mission by the State. Where a TMDL is
approved, ^^ transmits a letter of such
approval, If EPA disapproves a State's sub-

" ion and the State does not agree to cor-
rect the problems, then EPA shall, within 30
days of the disapproval date, establish such
T"MDI-s as necessary to implement the water
quality standards. EPA solicits public com-
ment and after conside ° public comment
and making appropriate revisions, EPA
trammits the revised TMDL to the State for
incorporation in the State's Water Quality
Management Plan.19 I EPA prefers to disa
cb,arge this duty throu^ a cooperative effort
with the States.

7"^chnical ° r^e -and 71^^^

EPA Headquarters and Regional offices
are available to gmvide technical assistance
and advice to the States in developing
TMDls. EPA Headquarters in coordina-
tion with the EPA Center for Exposure As-
sessment Mode ° (CEAM) provides for
tr ° ° g and assistance on modeling. EPA
Headquarters also provides training and
technical amistance to users of the Water-
body System (WBS).

Guidance Dw=ents and ^epotts

EPA Headquarters is responsible for de-
veloping asodated program guidance, tecb-
nical support with assistance from EPA
researcb laboratories, and producing the bi-
ennial National Water Quality inventory
Report to Congress developed from the
State section 305(b) assessment reports.

EPA He rters Responsib . " .

Program ^^

EPA expem to measure performance on
the basis of environmental results and ad-
ministrative goals by means of program au-
dits. To achieve this performance
measurement, EPA will periodicall.y con-
duct audits of State water quality programs
primarily through Regional visits to the
States, review of State toxics control pro-
grams, and State action plan summaries of
EpA,'Vurface Water 'I"^^^ Control Pro-
gracn° Tlcse program audits wM serve to
determine where additional training or
other assistance may be needed and to deter-
mine implementation tyf program objectives.

EPA Headquarters is responsible for
maldng sure the CWA mandates regarding
TMDLs are carried out, providing oversight
of the Regional offices and the States, devel-
oping program policy and guidance, support-
ing the development of computer software
for calculating TMDLs, developing technia
calguidance documents, and providing tech-
nical training and assistance. Other
responsibilities of EPA Headquarters are
sum ` d on the next page.

EPA Regional Responsib. " °

"^^ F-PA Regional offices are responsi-
ble for assisting Headquarters in developing
policy and guidance, disttibu ` policy and

18 See Scoti Decsiom sMU rr_ Hamnsand_ 741 F'.2d 992(7fh Cir. 1984)
19 40 CFR ].30.7(d)
20 40 CFR = 123,130; Surface Water Toxics Control Program.
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guidance to the States, awardinggrants to the
States for developing and implementing
water qttalityr ^ controls, and grovi "
t °cal assistance to the States; In addim
t^on, the Regional offices are r nsi°b!e for
reviewing and approving or ° r ° the
following: TMDL process, the
annual work program, the list of waters

where TMDLs are zteedc4 the list of tar-
geted wat^m and specific TMDLs, V&As,
and I Asa Tne EPA Regional offices are also
responsible for reporting on State am-
pl^mentation to Headquarters. Other r^-
sponsibilitfes of EPA Regional offices are
sizmmari below.

Other EPA Headquarters yb^^

• PreWto guidance. aW enme that appropnate t^^b-awn and technicd assast^ is available for
water and data reportn^&

• Pof^ and cvmbmc the nadmA water quaWy effects of CWA prograum
• Malm ' data systems mom usdW i^ and State managers by u ding and

crms-bddng the systcuts =4 devtkqmg sxn data ratneW md °asm foranalysis
ient managm ° ^ suppon of the Ri^ Reach and Ini ° Famhty Dwlwp f1es°

• Ensum tw appropriate ct ' assur ° control promd^ are used in aIt nati.csasai d^
and pronde iabomctty suppoct for sWonal ° of poUutanu requirizig ^^audits

anatysm

• Pmpue Headquarters budpt requests, and a',^ consukaum with the Repon,s, preparc requests for
Reporad° aW Stt►tt water quahty ormg md analym pr .

• 3'wr scvww ^ cy pr^^ ^^ inmlving water morhtorerg and consult wat.h oth^ pmWam
offices on wau

EPAR °arW

• Ensure that the appropriate reguWwy umhoring Ls performed by the States and disdmgm needed for
developing md i^ entwg water quahty-[ased controls and idea ° ° noupomt source
contxoLs° This mdudes data mqaaixed to identify waters needingwater quafity-based controls, data needed
to d^^^ controk and data needed to assen the effecdvenew of coutrok

• Provide techaiW et and training to the States on water qua4ity moca°ste^* and analywL For work
° tcsxics, m both the poDutaM spea& and the tnc^^ approaches anduroolvwg
whole emuw t todcity.

• Ensure tbg appr ° e control procedures are used for a3 ^ and State
water quafity data and for aU data used in including dam reportrdby pmmfittm.

wPerform Rqoonal wata quafity assewments primarily based on State data, as needed to prepare Enwon9
mtnW Managemn ^^^^

• Ensure that Rcoesng data systems are compatible with and ds, not unn a ° duplicate national data

34

301



PPEADIXA ® ONS rP TO OTHER GUIDANCE

Monitoring GtrU -- -e

Tbe 'Cleaas Water Act specifies til-uat

States and Interstate Agencies, in coopera-
tion with ^^A. est-bliste water quality mon-
itoring systems necessary to review and
revise water quality standards, calcul_ate-
°I Lds, assess compliance with permits,
and report on conditions and trends in ambi-
ent ^^terse EPA's current program ^da
^ce discusses the programmatic
relationships of monitoring as an informa-
tion coll.ection tool for many program needs.
NPS pollution ccancems are discussed in
draft pidazt^e along with sorr^ means to
monitor and evaluate NPSs. Revised
Monitoring Program Guidance is planned
for FY i"'i,

^^^^^^^ Mo ringICirizen"

y,
0.^' str _8'as° gr16AdM-23 24 d^^C S.dCSes

the factors to be considered in designing
implementing cooperative and volunteer
momtorine projects so that specffic provis-
ions are uLde for the collection and analysis
of scientificaUy vaid water quafity data, and
so that the State water pollutzort control
agencies have the necessary information for
final review and approval of al. projects.

Cooperative monator'mg projects can
serve the same usefttness as other mom-ttsra
itag studies; however, they also provide a
^^^nanism to maximize limited resources.
In addition to "tapping" additional resources
for monitoring, there are other incentives for
States and the regulated community to coopp°

`^'e ®ea^'^"°
e d^t'^`sdazs^sr,^ ^as^aa ia^ s^"ssaa5 ^.asor^ ss-^j^^xasa^ u^^

from which to develop site-specific, scientif-
'"?y°based w-atbr quallitity

^
criteria.

VN&"Vr " Citizen volunteer m®nitorikii involves

Cooperative monitoring involves shared identifying sources of pollution, tracking the
progress of protection and restoration pr^-er^orts by individuals or groups in assessing
pr^
je,^, ^dJar reporting special events suih as^r^t^r quality conditions. Cooperative ar- f^h ^s and storm d^^,e. For more ^fc^ra

r^^c^^^ts are encouraged by the ►^^ mation on citizen monitoring programs, ^np^^t^r Act as referenced in section 1 t^. Co-
rr
tact tbe EPA Office of Water Regulations

RiPe®T tb2YM 43A nR9$s]BA^x 4Y R'6Y+Fp96fe`^'^i+ ®YYxYSTBn W1p^ •askr^x^zavam ^aa`^a^aara^ pxn^p.^ea aa.^sasaara ^e^.m

ful planning and strong management

21 USEPA. V85° Guidance for State Water Monitoring and Watel®ad ABocatiaan Programs. OW/OWRS,
EPA 440/ 1+ W en, D.C.

+ae•e 3' @°'4A a aeqpb+Y ..,_'L. at _. Y. e_ se ___ w B _ ._ ^v _.+. _ x v-+ n_ + rv + n ,visa se-aaxrs. n vbaa d,r2 ^a e°a ^^®° ^sac^ ae'r 0s5sar^ r^u^sq3 ^ca ^traa^ ^^e^c. t'^Oap^ar^^p ^^-
'€^ on, D.C.

23 USEPA, 1984. Planning and ManAgiw Cooperatavc Mon.itcsring Prolecs._ t'3w/o1m,.Sx EPA
4406 1$° W oca, D.C.

24 LJSEPA.° 1M° Voluatcer Water Monitorixig A Guide for State hrt rs. OW, EPA 440/4°90-0I0.
Washingtoz, D.C.
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and Standards (OWRS), Monitoring Branch
at 2QZ1382R7456,

Wasteload " n Techn" G ` -
ar^e

Technical guidance manu^4s prepared by
EPA exp ' how to prepare wasteload allo-
cations (WLAs). These manuals are listed at
the right. Those available can be obtained
from the OWRS Monitoring Branch at
202/382W7056.

T e Support Documentior
Water Q ° -hased T` Cri l

The Technical Support Document
(ISR) for Water Qual.ityahased'T"^^^ Con-
trol presents recommendations to regula-
tory authorities when ttreyare faced with the
task of contro " the discharge of toxic pol-
lutants to the natacrn's waters. Included in
this document are detailed discusslom on
EPA's recommended criteria for whole ef-
fluent toidcityg a screening analysis ffiethod-
ology for effluent charactexlntf on, human
health risk assessment, the use of exposure
assessments for wasteload allocations, and
the development of permit requirements
and compliance monitoring. "The '1'SI) pro-
vides guidance for assessing and regulating
the discharge of toxic suhstances. It supports
Ep`A®s initiative to control toxic pollution by
lnvoMng the application of biological and
chemical assessment techniques and pro-
poses solutions to complex and site-specific
pollution probiems. Information on this
document can be obtained from EPA's
Water Quality and Industrial Permits
Branch at 202/475p9537e

Technical Guidance Manuals for
Perfo " Wasteload Allocations

Bw* nde
I°
11.

M.

IV

v

V.

vu.
vm.

DC

Stream md Rhws
- B° ^^ Oxygen Demand/D'a,ssoh-ed

OXYBM
- N utrophkadon
- "Toodc S az
- SimpVwd AnaWcal Method for Deter-

minimg NPDES Effluent LWiitatkms for
POTWs Discharging into Low-Flow
Strum

F-stuaries
- Estuarits and Wastet®ad Allocation

Modch
- App . ° of Eauarine WaAc lud Al-

location Models
- Use of MWng ZoDe Modcls in Estuarine

Waste Load At1ocaficm®
- Critical Review of F-guarine Waste Load

Allocatim ModeW
1 Akes and I^ ena
- BkOzwiW en DemAn lvtd

Oxygen
- Nmri uuophkafion
- Toxic Substawm
Technical Support Dommnt for
Water Quality-Based 'I`oodcs Control

- Dw* ^^
- Design Temperatua°e, pH, Hardness, and

Alkalinity
Permit A

Scrming Manual
- Biochemical Oqgen Demand/Dissolved

Omen
- Toxic Organics
- `i'^^ Metak
- Ns^ ^ophication
Ieovat^ Wasteload Allaacat.iaans^

^not yet a -

25 USEPA. 1985. Technical Support Docaamcnt for Water Quality-based "FcLdcs Control. OW/OWRS and
OWEP, EPA 44014-85 Washington, D.C. A revised draft (April 23p 1,990) is available nd wiU replace the
1985 Guidance once it is fma` e
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'iLle P^^.it Writer's Guide to 'Y'Vater
Qu ° -based. Perrritting For Toxic Pollu-
tants pro

e°+
t^^a^ .,^ _ty€^+^ ._ A lGHBt $^+^w^^^ State ^^a.. z^ar "

perrnit writers and water quality manage-
ment staff wi"M a refer^nce on water qcalltya
based permit issuance procedures. This
guidance presents fundamentm' concepts
and procedures in detail and refers to more
advanced toxics control prc^dures, such as
dynarrtic modeling of complex discharge sit-
uations, which may not yet be incorporated
into many State programs. The gaid^^^
explains aspects of water quality-based tox-
ics control in terms of what a permit writer
currently needs to know to issue a water
quality-based toxics control NPDES perzxait.

ne NPDES permits program is now fo-
cused on control of toxic poijutants and the
guidance document is directed at supporting
these control efforts. Water quality pr6b-
lems related to conventional pollutants, such
as those associated with pomit source contria
bution.s to oxygen depletion, are addressed
in other guidance documents.

The Permit Wrater"s guide addresses
three areas of toxic effects: aquatic ll.fe,
human health, and the bioaccumulation of
specific ^eniicals. Each effect must be dealt
with on an individual basis using available
data and tools. This guidance also cata-
logues the principal procedures and tools
available.

T'he guidance supports an integrated tox-
ics control st.rat^^ using both whole effluent

t--icaty-bmssd ^^^essment pr^"^dur^s a-nd
pollutant-specific assessment procedures.
Both proced-wres are needed to enforce State
water quality standards.

Nonpoint Sow-ce Gtx' nce

Section 319 of the Clean Water Act es-
tablishes direction and xnanciai assistance
for the izrtplemetltatfgp of State NPS pro-

° °PS gaadan^ encourages States to
develop State Clean Water Strategies for
integrating and ° ° g the States' appr^aen
to water quality protection and clean-up.
Three steps are identified for this process:
comprehensive assessment of impaired or
threatened waters, targeted protection of
waters, and development of strategic man-
agement plans. States are to develop NPS
programs wlalch build upon related pro-
grams Clean Lakes, National Estuar-
ies, St®rmwater Permits, Ground Water,
Toxics Controls, State RevoMzl^ Funds, and
Wetlands) and to coordinate their efforts
with other federal agencies.

The 1987 amendments to the CWA in-
clude provisions to encourage States to ac-
celerate efforts to control nonpoint source
pollution. The amendments require States
to prepare a Nonpoint Source Assessment
Report and a 4-year Management Program.
Fuiids are provided to assist the States in
implementing these programs. Information
on this guidance can be obtained from EPA's
Nonpoint Source Control Branch at
202/3820.7085.

26 USEPA. 1987. Permit Writer's Guide to Water Ouai°sty-base€1 Permitting for '1'02ic Poltutants.
C3W/C3WEP, EPA 44014-97-005, W on, D.C.

27 t3SF-PA. 1987. Nonpoint Source Guidance. GlW/OWRS, EPA. Washingt on, D.C.

30437



-------- - ---- - ---- - ----

EN - SUPPORTING PROGRAMS

EPA Water Quality C e ia md
S

'T^e water qualiry standards program as
envisirsned in Section 303(c) of the Clean
Water Act, is a joint effort between the
States and EPA, °fle States bave primary
respc^^°bility for setfing, r^ie ° r^^
and enfor ° water quality standards. EPA
develops regulations, policies, and guidance
to help States implement the program and
oversees States activities to ensure that State
adopted standards are consistent with the
requirements of the Act and the implement-
ing Water Quality Standards regulation (40
CFR Part 131), EPA has authority to review
and approve or disapprove State standards
and, where raece , to promulgate Federal
water quality standards.

A water quality standard defines the
water quality gcaLs of a waterbody, or portion
tbereofe by d^^ating the use or uses to be
made of the water, by setting criteria neces-
sary to protect the uses, and by preventi.^^
degradation of water quality through anti-
degradation provisions. States adopt water
quality standards to protect public health or
welfare, enhance the quality of water, and
serve the purposes of the Clean Water Act.
"Serve the purposes of the Act" (as defined
in Sections 101(a), 101(a)(2), and 303(c) of
the Act) means that water quality standards
should: 1) include provisions for restoring
and maint ° ° g chem.ical, physical, and bio-
logical integrity of State waters, 2) provide,
wherever attainable, water quality for the
protection and propagation of fish, shellfish,
and wIdfife and recreation in and on the
water ("fshable/swimmable")9 and 3) con-

38

sider the use and value of State waters for
public water supplies, propagation of fish
and wiI. ' e, recreation, agriculture and in-
dustrial purposes, and navigation.

In the ament Water "ty Standards
regulation, section 131.11 encourages States
to adopt both nuxneric and narrative criteria.
Criteria protm both short-term (acute ) and
long-term (chronic) effects. Numeric cri-
teria are important where the cause of toxic-
ity is known or for protection against
poIIutants with potential human health im-
pacts or bioaccumulation potential. Nu-
meric water quality criteria may aIso be the
best way to address nonpoint source poUu-
tiort problemsa Narrative criteria can be the
basis for Iimiting toxicity in waste discharges
where a specific poflutant can be identified
as cau ` or corxtrxbu ° to the toxicity but
there are no numeric criteria in the State
standards, or where to3dcat,y cannot be traced
to a particular pollutant. Whole effluent tox-
icity ( testing is also appropriate for
discharges containing multiple pollutants
because WET testing provides a method for
evaluating synergistic and antagonistic ef-
fects on aquatic life. Biological criteria pro-
vide a means to measure aquatic cornmunity
strUctUre and function. EPA considers a
combination approach of narrative, nu-
meric, and biological criteria necessary to
protect beneficial uses fully from the broad
range of point and nonpoint sources of pol-
lution.

In addition, the Clean Water Act in Sec-
tion 303(c)(2)(B) requires States to adopt
numeric criteria for priority toxic pollutants
for which EPA has published criteria guid-
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ance when the discharge or prmnce of these
pollutants could reasonably be expected to
interfere with the desxgnated:ascs in affected
waters. States may adopt criteria with State-
wide application or site-specific critexi.a.

EPA's regulation requires each State to
adopL as part of its water quafity standards,
an anddegradation policy consistent with 30
CFR 131°12° The regulation also requires
each State to have implementation methods
for its antidegradation policies, i.e., decision
criteria for assessing activities that may ins
pact the integrity of a waterbody. Activities
covered by the antidegradation poucy and
implementation methods include both point
and nonpoint sources of pollution. Section
131.12 effectively sets out a three-tiered ap-
proach for the protection of water qualityo
wI'i.r 1" (40 CFR 131.12 (a)(1)) of anti-
degradation maintains and protects existing
uses and the water quality necessary to pro-
tect these uses. "Tier II" (section
131.12(a)(2)) protects the water quality in
waters whose quality is better than that nec-
essary to protect "fishable/Mmmable" uses
of the waterbody. Outstanding national
resource waters (ONRWs) are provided the
highest level of protection under the anti-
degradation policy ("rier 1W).

S ' n 303(b) - Water Qu '
Asseament

Section 305(fs)28 estaaU.shes a process for
reporting information about the quality of
the nation's water resources to EPA and
Congress. Each State, Territory, and Inter-
state Commission dmIops a program to
monitor the quality of its surface and ground
waters and report the carrertt status of water
quality biennially to EPA° "lls m.formatf^n
is compiled into a biennial report to Con-
gress. The 305(b) report allows EPA to:

o Determine the status of water qtgala
ity.

o Identify water quality problems and
trends.

o Evaluate the causes of poor water
quality and the relative contributions
of pollution sources.

^ Report on the activities underway to
assess and restore water ^ualitye

o Determine the effectiveness of con-
trol program°

States may, at their discretion, adopt polro
icies in their standards affecting the applica-
tion and implementation of standards. EPA
spe °caf°icaRy recognizes mixing zones, vari-
ances, low flow exemptions, and schedules of
compliance for water quality-based permit
limits. Guidance on these subjects is avafl-
able from EPA's Office of Water Regula-
tions and Standards, Criteria and Standards
Division.

o Ensure that pollution control pro-
grams are focused on achieving envi-
ronmental results in an efficient
manner.

9 Determine the workload re ° ^
in restoring waters with poor quality
and protecting threatened waters.

o Use information from the lists of wa-
ters developed under sections 304(1)

28 USEPA. 1989. Guistetina for the Preparation of the tM SMtc Water Qualitta Aswssment (section
305(b) Report). OWfOW#i.S. W can„ D.C.
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and 319 and continue to maintain and
update the statutorilysr ° ed lists
of waters identified under sections
303(d) and 314.

For each assessed waterbody, in.formaR
tion is provided on the water quality-ULmited
status, use nonattainment causes and

sourcm cause °tude, and source mag-
nitude. Much of the information from the
305(b) assessments provide useful lrsforma-
ti®xe for developing lists of water quality-llm-
lted segments asked for in section 303(d)e

ters that sta.ll do not meet appUcable water
quality standards. "fbe sbort list (section
304(1)(1)(B)) is a list of State waters that are
not expected to meet applicable standards
after tecimologym-based controls have been
tnet, due entirely or substantially to dis-
charge of toidc polYutants from point sources.
A fotrth list is the list of point source dis-
chargers of priority taiic pcallutants to waters
listed under section 304(1).

S ° t3 319 - Nonpoint Source
Progium

Section 304(7) - Impaired Waters One key initiative of the 1987 Water
Qual.xty Act Amendments to tbt. r1oan

Section 304{l}29 required lists of im- Water Act was the addition of section 319
paired waters and sources to be submitted to which establ`saed a national program to con-
EPA as a "one time" effort. These lists of trol nonpoint source prslluti®r- Under this
waters (known as the short, long, and mini prograrn, States are asked to assess their NPS
lists) provide three Mxs of d° tlons for pollution problems and submit that assess-
impaired waters and source bmpacts. The ment to EPA. These assessments include a
mini list (section 304(l)(1)(A)(i)} is a list of list of "na ` ble waters within the State
waters that the State does not expect to which, without additionI action to control
achieve numeric water quality standards for nonpoint sources of pollaxtlon, cannot rea-
priority pollutants (section 3p7(^)) after sonably be expected to attain or maintain
technology-based requirements have been applicable water quality standards or the
met, due to point or nonpoint source pollu- goals and requirements of this Act." Other
tion,. The long, list (section 304(1)(1)(A){ii)) paragraphs of section 319 require the identi-
is a comprehensive list of waters that are not fication of categories and subcategories of
meeting the fishable and swimmable goals of NPS pollution which contribute to the iden-
the Act wbetber due to toxicity or other lmm tification of impaired waters; descriptions of
pairments; point or nonpoint sources; or the procedures for identifying and irn-
toxlc^ conrentiranaL or nonconventional pol- plemen'^ ; control measures for re-
lutants. A waterbody which meets its desig- ducing NPS pollutiong and descriptions of
nated use criteria and does not meet State and local programs used to abate N-PS
fisbablelswi ble criteria would be listed pollutlon. Based upon the assessments,
on the section 304(l) long list but not neces- State nonpoint source management pro-
sarily on the section 303(d) list of waters grams are prepared and presented to EPA
needing TMDL se It would be appropriate for approval. Once these programs are ap-
for a State to u-se the information on all proved, grant funds are made available for
waters from its long lists and apply these data the implementation of the program.
in developing the sectitrn 303(d) list of wa-

29 USEP"A. March,1"8e ^'iW Guidance' for Implementafm of RequiremeM under s^^n 304(1) of the
Clean Water Act as eAmcnded. OWRS and OWEP. W ' m D.C.
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Section 319 assessments identify waters
YFBtSQ A&^d'^a8^88$^Ltlni.tl dCrO'qF pr^8E9̂d8^6D^fly t'C^/ NPSs for

which TMDLs (inclu ' LAs) may need to
be deve1_oped to establish protection of
water ^uality. States are encouraged to use
these tools where appropriate to achieve or
protect beneficial uses 6f the water.

Section 314 - Ckan es Program

Fii.storicall.y, the Clean Lakes Program
has been active in awar ° grants for the
study and restoration of publicly-owned
lakes. Under this program, states ar^ en-
courage d to develop integrated -mater qu.-Hty
strategies that include lake and reservoir
mann'ment, restorati on and pr^?te^3o?? ac^
tivities. EPA provides financial assistance as
availablea however, greater emphasis is now
on developarcg, technical support material
(e.g., a Lake and Reservoir Restoration
Guidance Manual).

Section 320 ^ ^^^owl Es ry
Prwnm

Authorized by Congress in 1985, and for-
mally established in 1937 by amendments to
the Oean Water Act, the National Estuary
Pra:d'g,s:a3,B.1 ka%.^a.-11E^-'I UUb.ldS uj:+oia tbe AQ4.WaQ 88&

the Chesapeake Bay, Great Lakes, and other
ea,.°fier-^^^ ^^ a ^'^"^^h.^s" b^&-'±^a!dt^^g.dm8y ^..^ 0 °'^,. ^°^°^

approach to enviror^ental management.
The EPA A ` ° trator selects estuaries for
NEP participation through State governors'
nominations° To be selected estuaries must
demonstrate a likelihood of success and evi-
dence of institutional, finantial, and political
commitment to solve their prOblemso

a-'^^saouag tlac ea`ara^aas° eate'^ pr^b^u^mro ad=

dressed in the NEP estuaries are the loss of
aqgHatlic habitats, t^^c contamination of es-
txaarine sediments, increases in nutrient lev-
els, bacterial con ` tion, and hypoxia. As
methods for assessing and successfiilly man-
aging these estuaries are developed, this nas
t-ional demonstration program aims to

communicate its lessons to the more than
^^n,*cts,!M,r;es l^._ntAd ni^^^' ^^a^° ^^^ts°^^ ^^

For approved estuaries, the Administra-
tor convenes management conferences, a
grouping of interested Federal, Regional,
State, and local governments, affected indus9
trim scienti€ic and academic institutions,
and citizen organizations. Management
conferences strive for an open, consensii -
bdimr, apps ^aCh to defining program go-"̂.as'
and objectives, identz ° problems to ad-
dress, and designdng pollution preven-
tion/control and resource management
strategies to meet each objective. Manage-
ment conferences are required to create and
begin huplcmentatYon of a Comprehensive
Conservation and Management Plan
(CCMP) desiped to protect and restore the
estuary.

Mo rirtg,Pro rrt

^bient water quality monitoring is a
data pthering tool used for almost a1l water
quality --assessment. ^oniitor3ng pr^aramc

serve to identify waters needing TMDLs,
ciuant.ify loads, verify mc^dels^ and eval^.at^.
i££e^ex^ess of water quality controls (in-
cluding BMY effectiveness). Once TMDI s
have been established for a given waterbody,
follaw-up monitoring is recommended to
docuraent xmproveznent or lack of iraprove-
ment" Since the TMDL process is iterative,
moni^-4^ data cm provide the information
for updating and revisi^g current T"MDLs.
Ambient monitoring is used for se ° per-
mit conditions, compliance, and enforce-
ment, and detecting new problems and
trends.

.^ nt Lim` ion G ` ^^^ and
^^ ds

EPA develops effluent li=dtatirrn guideA
iines and new source perzc ►rrnance standards
for industrial dischargers. °i`Iaese are uni-
A4PrL-UteS,;,Lia8o.ffl€Dgr -&u^ased lAlalitatiM1)fissgi.;r i9fl d'X^m

308 41



trial facilities ° ° g diirrezdy into t^e
nation's waters. EPA also develops pretreat-
L-went standards for thosefasilities which dis-
charge into Publicly Owned Treatment
Works (POTWs1"

During the effluent guidelines promul-
gation process, EPA develops a profile of the
industry to determine potlutant loadings of
uatreated wastewater for which efftuent lim-
itation gmdelines are bemg dearel Pol-
lutants of concern and t^c'unologies for
treating them are then identified. EPA then
prepares estima-tes of total investment, oper-
ation and costs of complying"
with each technolorr option; and evaluates
the regulat®ry options, both t °caUy and
economically, to select a technology as the
basis for the guidelines.

Ef€i'uent timitataonsg &deiines, and
standards are established for three qpe
indu-Strial pollutants: ^onve^t^onal, Uvw;^,
and nonconvcntiona.i° Effluent guidelines
®^^eraily Limit the am-ount of pollutant that
can be dLwlarged at an individual facihty°
The numerical limits in the guidehnes are
dete. ° ed using industxyaspecific produc-
tion data and the treatabiHty data for the
selected technology.

NPDES ^ its and Individual
Control S gies

ters and on the sources of such pollumnt.s.
Authority for iss ° NPDES perrilits is -
tab^ed ^.^.der se^ ^^ ^^ 0f the ^A^

Point sources are geaemBy divided into
two types: "indlastrial" and'°municipal°" Na-
tionwide, there are appr ° te1y 50,000 inm
d t° sourms which include commercial
and manufacturing faclities° Municipal
sources, also known as POTVs, number
about 15,700 nationwide. Wastewater from
municipal wurces results from domestic
wa.stewater discharged to POTWs as well as
^^ 'indh-ect^ discharge of industrial wastes
to smers"

Section 304(1)(1)(D) required, at a mina
imurn, the development of individual control
strategies (ICSs) for point source dmcharges
of priority toxic pollutants to waters identi-
fied on the short iisL Ci"Lhe sn- ort list is com-
posed State waters for which applicable
s^ ^^^ 3071.1. priority pollutant s"andards
are not expected to be achieved after tech-
nc^^ogy-bmd controls have been met, due
entirely or subs.tantial.y to point scsurces")
An ICS consists of NPDES permit limita-
tions and schedules for achie " estabhshed
lirnitatiorzs„ along with other documentation
to demonstrate that the con t^?" selected are
appropriate and adequate.

^^^ ^^ ^^ Wamrs

All discrete sources of wastewater must
obtain a "'ational Pollutant ^^ ^ ^^-
ination System (NPDES) permit that regu_
gates the facili^^$s e^^ ^ge, of pollutants.
°^e approach to contro ° and eUminating
water pollution is focused on the p®Butants
dete ° ed to be harmful to receivmg° wa-

Ir^ ^anuary 1990, EpA published its Na-
t^onall Coastw' and ^^^e Nlicy, whid. es-
tablishes EPA.'s goals for coastal and marine
prot^^on- 7ley znciude°

o Recover full use of the nation's
sbores, beaches, and water.

30 USEPA. 19619. Overview of selected EPA taon.s and Guida= Aff ' POTW ^ nt.
OWdC3MPC, EPA 440/69-89 . W ors, D.C. (Hotlinee 800-424-9346)

"S4 Y ie '^'^i^ ^e.®: 91F^.^o..oi» A_...'.dk.. e ftB.is^mm t'9.̂ .̂ ...4',q., lve.^-8 'i9m_`as'a,v to.,o'is 'I^..iie,a.mmsa
..7AA N.dSifw9: ° A. 9. I^'i^&AABdt 'FaBfl^.Ga °9 9e698^E&b'Gu 16^ q'K^p.yL tl,J ^s,R^WSA0."4a^b 'GSA98Ad3i.Bâ8S BiFl A.^4° S E71lCfi3I6dAE8i,?.

®WAOViEP, EPA 404-87-005. W ®n, D.C.
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o Restore the nation's shell fisheries
and sWtmwater fisheries.

o ° lze the use of coastal and ma-
rine water for waste disposal.

® Improve and expand coastal science.

o Support international efforts to pro-
tect coastal and marine resources.

^PA.°s programs to protect oem and
coastal waters and the Great Lakes from
nutrient and tcudc po11utants emanating from
point and nonpoint sources are im-
plemented under the Oem Water Act and
the Marine Protection, Research, and Sanc-
tuaries Act (Ocm Dumping Act).

Marine and estuarine waters are, in many
ca.sm the ul° tto sink for pollutants which
e tt from upland sources. Es " e
and marine waters are particularly complex
and it is often difficult to predict pollutant
fate and portw To address the increased
complexity and effect on aquatic llfe, water
quality management efforts must increase
accordingly. TWDLs can be a useful tool for
management of marine and estuarine wa-
ters. Technical guidance is currently Wixs
revised to su rt estuarine modeling.

Gro r

Con ° ted ground water discharge to
surface water may be a source of contami-
nants in water qualitybtimited surface waters.
While ground water and surface water are
often treated as separate systems, they are 'm
reality highly interdependent components of
the hydr^^^c cycle. Subsurface interac-
tlons with surface waters occur in a variety of
ways. In several studies, ground water diss

char,^^ accounted for as much as 90% or
more of stream flow in humid regions.
lberefore, the potential pollutant contrlbu-
tlon.s from ground water to surface waters
should be investigated when developing
TMDlz. Additional information is avail-
able from the EPA Office of Ground Water
Protectl.ozz.

CERCL4

The Comprehensive Environmental Re-
sponse, Compensation, and Uability Act
(CERCLA) or °'Superfund' provides broad
federal authority to respond directly to re-
leases or threatened releases of haza d
substances. This law also provides for the
cleanup of inactive or abandoned hazardous
waste sites. Under CERCLA, EPA assesses
the nature and extent of contamination at a
site, determines the public health and enri-
ror^ental threats posed by a site, analyzes
the potential cleanup altematives, and takes
action to clean up the site. In instances
where a CERCLA site has impact on a
nearby waterbody, -the level of cleanup
needed to maintain water quality standards
of surface waters should have a direct rela-
ti.onsb%p to the TMDl.° for the affected sur-
face waters. As part of the CERCLA
process, a "appticable or relevant and ap-
propriate requirements" of statutes such as
the CWA must be followed. Load ailoca-
tiom developed pursuant to section 303(d)
may, in appropriate circumstances, be "ap-
plicable or relevant and appropriate."

POTWs that dfscbar^e CERCLA haz-
ardous substances in effluent at levels that
equal or exceed NPDES pern-iit litWtatiors,
or for which no specific limitations exist, or
in spills or other releases, may be subject to
the notification requirements and liability
provisions under ^^^CLA.. In addition,

32 iJSEPA. TecbnkW ^^^^ ManaW for Peformwg Wasteload Mocafiovs„ Book I[I - Estuaries.
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POTWs that disposed of sludge in im-
poundments or 1an that are Superfund
sites may be required to pay for cl pof
those sites. At times, POTWs may be re-
quested to a twas ters from Super-
fund cleanup activities. If ° arge of
CERCLA wastewaters to a POTW is
deemed appropriate, the discharger must
ensure compliance with substantive and pro-
cedural requirements of the national pre-
treatment program and all local
pretreatznent regulations before dLwhuging
wastewater to the POTW.

The provisions of CERCLA extend well
beyond the regulation of POTW discharges.
The most common typm of Supe d sites
govemed by CERCLA include abandoned
hazardwaste sites and inactive mines,
many of which do not discharge to POTVs.

sa[u

The Superfund Amendments and
Reauthorization Act (SARA, Hotline

535 )$ which amended CERCLA, also
established in "f "it^e ElI a new progfam to
znerem the public's knowledge of and aca
ces to information on the prmnce of haz-
ardous chemicals in their communities and
rel s®f these chemicals into the envir®n-
ment° 7-itle M (^ umty Right to Know
Program) requires facilities to notify State
and local officials if they have extremely hazb
ardous substances present at their facilities
in amounts exceeding certain "thresfiold
planni quantities" If appropriate, the fa-
cUity must also provide materal safety data
sheets on hazardous chemicab stored at
their facilitim or lists of chemicals for which
these data sheets are maintained, and report
annuaUy on the inventory of these chemicals
used at their facility. The law may aM re-
quire facWties to submit information each
year on the amount of toxic chemicals re-
lemd by the faclitaes to all media (air,
water, and land), if they fail. within Standards
IndustrW Classification Codes 20 to 39 and
meet certain threshold limits°
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APPENDIX C- SCREENING ^'.^C S

This list of scree ' categories is based on categories promulgated as the minimum data
set a State should consider when developing their list of impaired waters pursuant to section
304(1) of the Clean Water Aet. When developing lists pursuant to this guidance and to meet
the requirements of section 303(d), a State should, at a"° urn, use these categories to
identify their water quality- °°ted waters. States should also consider additional information,
such as TRI data, stre ow information collected by locaUy available data, and public
comments on proposed 303(d) lists.

1. Waters where fishing or shellfish bans
and/or advisories are currently in effect
or are anticipated.

2. Waters where there have been repeated
fish ° or where abnormalities (cancers,
lesions, tumors, etc.) have been observed
in fish or other aquatic life during the last
ten years.

3. Waters where there are restrictions on
water sports or recreational contact.

4. Waters identified by the State in its most
recent State section 305(b) report as ei-
ther "partially achie ° " or "not achiev-
ing" designated uses.

5. Waters listed under sections 304(1) and
319oftheCWA.

6. Waters identified by the State as priority
waterbodies. (State Water Quality Man-
agement plans often include priority
waterbody lists which are those waters
that most need water pollution control
decisions to achieve water quality stan-
dards or goals.)

7. Waters where ambient data indicate po-
tential or actual exceedances of water
quality criteria due to toxic pollutants
from an industry classified as a primary

industry in Appendix A of 40 CFR Part
122.

8. Waters for which effluent toxicity test
results indicate possible or actual ex-
ceedances of State water quality stan-
dards, including narrative "free from"
water quality criteria or EPA water qual-
ity criteria where State criteria are not
available.

9. Waters with primary industrial major dis-
chargers where dilution analyses indicate
exceedances of State narrative or nu-
meric water quality criteria (or EPA
water quality criteria where state stan-
dards are not available) for toxic pollu-
tants, ammonia, or chlorine. These
dilution analyses must be based on esti-
mates of discharge levels derived from
effluent guidelines development docu-
ments, NPDES permits or permit appli-
cation data (e.g., Form 2C), Discharge
Monitoring Reports (DMRs), or other
available information.

10. Waters with POTW dischargers requir-
ing local pretreatment programs where
dilution analyses indicate exceedances of
State water quality criteria (or EPA
water quality criteria where State water
quality criteria are not available) for
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to)dc poRut,axts, onia,, or cb.iorine.
These dilution analyses must be based
upon data from NPDES permits or per-
mit applications (e°g°, Form 2C), ^^
^ ^ Monitoring Reports (D ), or
other available informatiarL

11. Waters with facilities not included in the
previous two categories such as major
POT'Ws, and industrW minor discbwg-
ers where dilution analyses indicate ex-
^edances of numeric or narrative State
water quality criteria (or EPA water
quality criteria where State water quality
criteria are not available) for toxic pollu-
tants, ammonia, or chlorine. These dilu-
tion analyses must be based upon
estimates of discharge levels derived
from effluent guideline development
d ents, NPDES permits or perrnit
application data, Discharge Monitoring
Reports (DIVIRs), or other avaHable in-
formatior,.

12. Waters classified for uses that wffl not
support the "5shable/s ' ble" goals
of the Clean Water Act.

lic interest groups, or universities. These
org ° tions and groups should be ac-
tively solicited for research they may be
condu ° or reporting. For example,
university researchers, the United States
Department of Agriculture, the National
Oceanic and Atmospheric Administra-
tion, the United States Geological Sur-
vey, and the United States Fish and
W'ildlife Service are good sources of field
data and research.

14. Waters identified by the State as imW
paired in its most recent ^ean Lake As-
sessments conducted under section 314
of the Clean Water Act.

15. Waters identified as impaired by non-
point sources in AMCILQa's_CJe&U Watm
T'he States' N^ °ni S^^^^^ ^^sensd
== 1955 (Association of State and In-
terstate Water Pollution Control
Administrators (AS CA)) or waters
identified as impaired or threatened in a
nonpoint source ssment submitted
by the State to EPA under section 319 of
tbe Clean Water AcL

13. Waters where ambient toxicity or ad-
verse water quality conditions have been
reported by local, State, EPA, or other
Federal agencies, the private sector, pubA

15° Surface waters impaired by pollutants
from Lumdous waste sites on the Na-
tional Priority List prepared under sec-
tion 105(8)(A) of CEitCI A„
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^^^ ^ SELECTED TECHAWAL
^^^^^ ^^

Design Conditions

When developing a TMDL, desip con-
ditions are those critical conditions that must
be specified in order to determine attain-
ment of water quality standards. In specify-
ing conditions in the waterbody, an attempt
is made to use a reasonable "vorst case"
condition. For example, stream analysis
often uses a low flow (eeg., 7-day low flow,
once in 10-years commonly known as 7Qt.o or
biologically-based 4-day 3-year flows) high
temperature desip condition.

In situations where nonpoint source
loadings at wet weather flow conditions are,
more significant than the point source load-
ings, the use of low flow-related desip con-
ditions is inappropriate. Wet weather flow
conditions may be appropriate for analysis of
nonpoint and intermittent point source dis-
charges such as storm sewers. Other factors
such as rainfaR intensity and duration, time
since previous rainfall, pollutant accumula-
tion rates, and stream flow preAous to rain-
fall should be considered in selecting desi^
conditions for nonpoint source analysis. In
some instances (e.g., carcinogenic pollu-
tants), it is appropriate to use the harmonic
mean flow to estimate loading capacity.

Often conditions of best management
practices may be specified for factors other
than physical conditions. For example, as-
sumptions about cropping pattems, lo " g
rates, or grazing practices may be ^^cessary
to determine the pollution loading estimtes
of a waterbody. ^p conditic^m are le,s
standardized for these factors and a reason-
able worst case condition often must be de-
veloped on a case-by-me basfs.

In generaL for point sources, continuous
discharges present the greatest stress under
low flow, dry weather conditictns. For pollu-
tants transported in runoff, critical condi-
tions wi11 be rainfall-related, but may occur
under a ^r^^ty of flow conditions. For
or intermittent point sources, generally, high
flow, wet weather conditions need to be eval-
uated. For carcinogenic pollutants, har-
monic mean flows may be appropriate.
Additional details for selecting design co^
ditic^xs are provided in technical ^d^^.

M kAtMockls

When the analyst is calculating a numer-
ical TMDI, several mathematical models
can be used to evaluate alternative pollutant
loading s^enarios. Models supported by the
EPA Center for Exposure and Assessment
Modeling (CEAM) are su "zed in Ap-

33 USEPA. 1985. Technical S^ppcot Document for Water Qaality^basel Toxics Contreal. OWf^^P and
OWRS, EPA 4401 M W on, D.C A revised draft (Aprs`1 23,199D) is available nd ^
replace the 1985 Guidance when fmahzecL
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pendix E. While it is beyond the scope caftlxas
gidance to provide a detailed rationale for
model selection, the foll briefly pres-
ents a discussion on model characteristics
and selection.

.Arfodel charaz ° d=

Models can be characterized in numer-
ous ways such as by their data requirements,
ease of appH Cmdi,rn, ei,C° !I& ae^:a,^fin asim -

'manns models based on four categories:
tomp^b! ^^^^r^tĝ CS,spntel C^^aderi^s-
ticsF specific constituents and procm simum
lated- and transport pr^^.^w

lumped single-,catchment models are
m€are- appropriate for homogeneous
or less complex situations.

® ^mdfic^ imnsli=nts artr^ Pa= s
' ul.ate - Models vmy in the types

of constituents and processes simu-
lated and in the c:ompleidty of the
formulations used to represent each
prccem° For example, simple DO
models include only reaeration and
BOD decay while more complex
models include other processes such
as nitrification, photosynthesis, and
algal respiratiolL

o Tempond g_h=cte&tics ® This in-
cludes whether the model is steady-
state (inputs and outputs constant
over tni^), time-averag'ed (for exam-
ple, tidaUy-averaged), or dynamic. If
the model is dynamic, an appropriate
-time step needs to be selected. For
example, stremay require short
time steps (hourly or less) while
lakes, which typically have residence
tunes in excess of weeks, can gener-
ally be modeled with longer time
steps (e.g., daily or more). Similarly,
loads from NPS models are often
lumped together into event or annual
loadings.

o SpatW cfflaracicrsticz - This includes
the number of dimensions simulated
and the degree of spatial rewlution°
In most stream models, one ° enA
sforal models are used since typically
vertical and horizontal gradients are
small. For large lakes and esmaries,
two- or three-dimensional models
may be more appropriate because
both vertical and horizontal concen-
tration gradients commonly occur.
Segmented or multiple catchment
models may be more appropriate for
heterogeneous watersheds, whereas,

^IDd"8

o T rt gr - ^m include
advection, dispersion, runoff, inter-
flow, ground water interactions, and
the effects of stratficat^on on these
processes. Most river models are
c^ncemed only with downstream ad-
vection and dispersioz>4 Lake and es-
tuary models may include advection
and ` rsi^n'm one or more dimen-
sions, as well as the effects of density
stmtificatiorL For toxic modeling, it
may be important to use models
which account for near-field ` ° ^
since many of these pollutants may
exert maximum toxicity close to the
point of discharge. To incorporate
both point and nonpoint sources into
TMDI.s, it will be important to con-
sider mtegrated watershed mtadels°

Model sekcdon

^^.^e1 sbO^ld be sele^Cd b,ed ^- its
adequacy for the intended use, for the spea
^f-ic walterbodys and for the cr'itil condi-
tions occurring at that wate ° WEle the
selection of an kppropriate model should be
made by a water quality analyst, it is useful
for program managers to be familiar with the
decisions which must be made. Four basic
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steps have been identified that an anWyst
woul.d sta through to select an appropriate
model:

ditions, stream flow rates, meteoro-
logical conditions, etc.

o Identify models applicable to the sit-
uation.

^ Define the appropriate level of anal-
ysis.

o Incorporate practical cons ° ts into
the selection criteria.

: Select a specific model.

ldr.ndfy u9 pcls =jjca

An obvious cboice for narro ' the selec-
tion of an appropriate model is based on the
waterbody type (river, estuary, or lake) and
the type of anWysis (BOD/DO, toxics, etc.)
A prelimftmq list of models may also be
screened by selecting models wbach consider
the appropriate constituents and processes
that are important for the pollutant being
studied.

I)cfine th p̂C mc ®f analysis.
Four types of ;iodels are:

^ Si le cWculator model- 'llese in-
clude dflutaon and mass b ee cal-
culations, StreetermPhelps equations
and modifications thereot analytical
solutions to transport equations,
steady-state nutrient loa ' models,
regression models, and other simpli-
fied modeling procedures that can be
performed on desk top calculators.

^ Sirad3t stat^ ^QmRutu mQdcis
These models compute average spa-
tial profiles of constituents along a
river or estuary assuming eve ` g
remains constant with time, including
loadings, upstream water quality con-

9 QUA5j=dXUMjr, MQdgh - These mod-
els are a compromise between
steady-state models and dynamic
models. Quasi-dynamic models as-
sume most of the above factors red

' constant, but allow one or more
of them to vary with time, for example
waste loading rates or stream flow
rates. Some of the models hold the
waste loading and flow rates constant,
but predict effects such as the diurnal
variations in dissolved oxygen due to
algal photosynthesis and respiration.

9 Dmzi,c ,aQd& - Tlese models pre-
dict temporal and spatial variations in
water quality due to varied loadings,
flow conditions, meteorological con-
ditions, and internal processes within
the watershed or waterbody. Dya

°c models are useful for analyzing
transient events (e.g., storms and long
term seasonal cycles) such.as those
important in lake eutrophication
^yses.

The above model types are listed in order
of increasing complexity, data requirements,
and oDst of application. In addition, lognor-
mal probabifist^c models and Monte Carlo
simulation techniques have been used to
modify some of the above approaches.
Probabrlistic models use lognormal proba-
bility distributions of model inputs to calcu-
late probability distributions of model
out,put, Since thLs method does not incorpo-
rate fate and tramport processes, it can only
be used to predict the concentration of a
substance after complete ° ° and before
decay or transformation si ° cantly alters
the ^^centration. Monte Carlo simulations
combine probabilistic inputs with determin-
istic models. A fate and transport model is
run a large number of times based on ran-
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domly selected input values, The output
from these models are then rank ordered to
produce a frequency dlstrib^^orL These fre-
quency distributions may then be compared
td instream criteria (e.g., criteria
concentration (CMC) and criteria continu-
ous concentration (CCQ) to determine if
water quality standards are met.

lreiMM= l.. ^w=j=° In gen-
eral, the analyst should consider the data
requirements for each level of analysis, the
availability of historical daM the moie°
effort required for each level of analysis, and
available resources. Availability of histori-
cal data for calibration and verification is one
of the key cost savings considerations.

&l= a sMGWro MQ&l° The analyst should
consider model famili ^xicyy, technical sup-
port and model araUabllity, documentation
quafity, application ease, and professional
recognition and acceptance of a model.

Pogutwa AMocation Schemes

Individual States use various load alloca-
tion schemes appropriate to their needs and
may specify that a particular method be used.
Methods of alloca° loads have been his-
torically applied to point sources. A,pplicaa
tlora of these methodologies to nonpoint
sources has not been well studied to date.
"fhr^^ common methods for allocating loads
(equal percent rcmoval, equal effluent con-
centrations, and a hybrid method) are dis-
cussed below. Other methods are detailed
in another EPA d eut°I"

The first metlaod is equal percent re-
moval and exists in two forms. In one, the

overall removal efficiencies of the sources
are set so they are aU equaL In the latter, the
mcr^^ental removal efficiencies beyond the
arrent discharge are equal° Ttis method is
appropriate when the mcremental removal
efficiencies are relatively small, so that the
neces,sary improvement in water quality can
be obtained by minor improvement in treat-
ment at each point source, at little CWt°

The second common allocation method
specifies equal effluent concentrations. This
is s' ° to equal percent removal if influent
concentradons at all sources are approxi-
mately the same. However, if one source has
substantially higher influent levels, then
equal effluent concentrations wall require
higher overall. treatment levels than the
equal percent removal approach.

The third commonly used method of al-
locating loads can be termed a hybrid
method. With this method, the criteria for
waste reduction may not be the same from
one source to the next° One source may be
allowed to operate unchanged while another
may be required to provide the entire load
reductioiL More gencrally, a proportional-
ity rule may be assigned that requires the
percent removal to be proportional to the
input source loa ° Or flow rate.

^ ^^ ^^ s

TP^DU are particularly critical for
waterbodies when the effect from multiple
poUution sources overlap. "Me key concem
associated with multiple point or nonpoint
pollution sources is the potential for com-
bined impacts. To perform this analysis, it
may be necessary to apply near-field mixing
models ( ° ^ zone analysis) in addition to

34 USEPA. 1985° T'^Wcal St^pport Documnt for Water Quality-based 'Fwacs Control. OW1C3 aud
O , EPA 440/4- W on.,, D.C. A revised draft (April 23,1990) is available and wa&i replace
the 1985 Guidauce when finahzed .
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a far-field model which considers pollutants
from numerous point or nonpoint sources
(after the mixing zone). A recommended
procedure for evalua ° tox:icity from mula
tiple ° charges is summarized in EPA guxd-
ance°

;^ &n T offs

Where appropriate and technimU,y €easiw
ble, ce ° cost-effective benefits may be
gained by making tradeoffs among
wasteload allocations. Such a practice is sima
ilar to what would be done during the initial
considerations of tradeoffs of loads between
point and nonpoint sources. In the case of
watershed or estuary management, this may
be particularly ttse€ul to achieve pollution
reduction in the most cost^^ective manner
possible.

Tte incentive for tra ° load allocations
is to achieve the required level of control by
choosing to control one pollutant source
over another. Technological feasibility, eco-
nomic issues, and regulatory authority are all
factors to consider when tra ° allocations.
For example, to reduce nutrient loads to a
receiving, water, nonpoint source controls
that can be adequately maintained and en-
forced, may be much more cost effective
than increasing the level of control on a point
source discharger.

Pollutant trades are most hkeIy to omw
between point and noupoint sources. How-
ever, where effluents from different point
source dischargers are comparable, trades
may be acceptable so long as water quality
standards (inclu ` antidegradation regula-
tions and policies) and minimum appHcable
tecinoio,gymb controls are met. Simia

larly, tradeoffs between nonpoint sources
are also acceptable.

T"he I3Won Reservoir (west of Denver,
Colorado) is an example of point and non-
point source phosphorus load tradeoffs. In
this example, the cost associated with point
source reduction was $13 million per year,
wbereas the cost associated with NPS con-
trols was $0.2 to $1.0 ° °on per year. Be-
cause of this cost differential, tradeoffs
allowed publicly-owned treatment works to
achieve reductions in phosphorus loads to
the Dillon Reservoir by controRing NPSs
rather than expanding the sewage treatment
system.

Persisterx^ andlor Highly
B° mmuWs^e Toxic Poflwana

Persistent and/or bioaccumulative toxic
pta3iutan.ts require special attention during
analysis of toxicity and "I"MDI, development.
The pr^^ ^on^em is that toxic ppollutants
that enter a waterbody at levels that are non-
toxic in the water column may accumulate in
sediment or aquatic Ufe. Ilese pollutants
may then adversely affect aquatic)wildlife or
pose a risk to humans by exposure to hazard-
ous chemicals through consumption of conro

° ttad fish or she .Cht9rricals that
bioaccumulate at high rates include some
metals, organic compounds, and crr-
ganometaWc compounds. Cw-rent technical
guidance for wasteload allocation (see Ap-
pendix A) summarize a number of models
which are appropriate for mtadeli.ng the fate
and transport of tosses in streams/rivers,
lakes, and estuaries. Additional details for
assessing and controUing risk have been ad-
dressed in technical support documentation.

35 T tSEPA° .TecJiicW Support Document for Water OwWty-bawd `I ijics ControL OWIOWEP and
OWRS, EPA 440/4-85-03Z W on„ D.C A revised draft (April 23,1990) is a ° ^e and will replace
the 1985 Guidance when ftnalizede
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l1se off x"wo-n rC a e

Becam of inherent variation in effluent
and .rece° ° water flows and pollutant cDn-
centratfons, sp . " ^ a concentration that
must not be exceeded at any time or place
may not be appropriate for the protection of
aquatic tlfe° 7°he format usuaUy selected for
exprcssireg water quality criteria to protect
aquatic life consists of recommendations
^nce. ` concentration . °tudes, dura-
tion of ave " periods, and average frew
q^^ncies of allowed excur-^iois° Use of this
qffiap.itudead^.rat:i®n-frequency format al-
YB09H â2a ^esY6PlL®acs.®°r {e41n ^a°ar,t^^aavrpa ^^`

oa a^a.a^s^ea
^ ®as^a.^^^e.ro

lsa^ac VMw.a^a^ eareaaaasa.a.ea^v u.a^n.^.ra^

be adequately protective without being as
verprotective as if criteria were expressed

using a simpler format In many cases, these
considerations are evaluated d^ng the
standards setting process and TMDLs are
used to develop controls that result in a. ` -
meazt of applicable water quality s ds°

Duration of exposure considers the
amount of time organisms will. be exposed to
toxicants. it is expressed as that period of
time over which the instream concentration
is avenged iar com - - ° n with criteria con-
centrations° Frequency is defined as how
^^^^n exposures thrt exceed ih-_ ^it=14 ^
occur during a given period, bf thme (e.g.,
once every three )ears) without unaccept-
ably affe ° the community. To account
for acute to;dc effects, States may adopt
acute criteria expressed as the criteria maxi

-mum concentrationfC^^^ occurring in a
one-hour averaging period. Similarly,
chronic criteria expremd as the criteria con-
tinuous concentration (CCC) should be de-
veloped as toxicant concentrations which
sho^ld not be exceeded over longer periods
of time. For the pu sof modeling, the
ambient concentration should not exceed
the CMC more than once every three years.
(If the biological community is under stress
because of spzlts, multiple dischargers, or has
a low recovery potentiaL or if a local species

a^^ ^very important, the frequency sho^.d be

Although these criteria are mostly used
for application to low flow conditiorLs, the
toxicological basis for the criteria is equaly
valid for high flow conditions. It is important
for States to protect d" ted water uses
uurmg all row conditions; therefore, the
two-number criteria should be used for all
flow conditions uuless separwte guidance for
adop ° wet weather criteria is available.
Howeàer, States shoAaald ap-rny deeiratiw.'ani and

frequency parameters to account for the high
flowa '^^termittent nature of no'?'^^^t ^^sm^^'^^-..o^_ m^,.,^ _
loadings.

interrt hums

"The problems associated with clm and
con " ted sediment are not the same.
Clean sediment can impair fish reproduction
by sll "-up sp ` g, areas, and can in-
crease turbidity. Draft (clean) sediment cri-
teria have been developed in Idaho that
include turbidity, intcr ° el dissolved oxy-
gen, and cobble embeddedness. The criteria
developed be most appr®priate for sal-
monid stre but the framework may have
wx.d^ appbcation. i ne major ^neerns re-
ga,r ° con " ted sediment are pollu-
tant releases to the water coluffirig
bioaccumulation, and biomagraificatior►°
Sedaent criteria bCing developed by Ef'A
have centered on evaluating and developing
u^,.n iindor s"mnding nf the rg;.^ Anst fai-tnrs tlh^t

influence the sediment/contaminant interac-
tions with the water column (Eql-lil°br^^
Partitio ° Approach). (I°he Science Advi-
sory Board will be review%nie methods for
estab ° ° sediment criteria for metal con-
taminants and procedures for estabUshinz
standar ° d bioassays in 1991.) °`I`hrougfi
such an understanding, exposure es ' tes
ofbenthfc and other org ° can be made.
Chronic water quality criteria, or possibly
other t®xicoloS.ical endpoints, can then be
used to predict potential biological effects.
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In some cases, sediment criteria alone
would be sufficient to identify and to estab-
lish clean up levels for con ` ted sedi-
ments, In other cases, the sediment criteria
should be supplemented with biological or
other types of analysis before clean-up deci4

slons can be made. Additionally, ground
water inputs through sediments should be
distinguished from inputs from the sediment
alone, so that proper control measures are
implemented.
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P E ® AMTHEAL4TIC4L MODEL SUPPORT

'f"he Center for Exposure Assmment
Modeling (CEAM) was established in July,
a198,7 t'ft- e'msster ^uality aaa,d eaa ure

made° needs of States and EPA pr^am
an-d Reg,°.onsa-I offices. C&A-M prn-^d^-c e-x-
pos^e assessment technology, training, and
consultation for analysts and decisions-mak-
ers operating under various legislative man-
dates, including the Clean Water AcL

With support and resources from the
Monitoring Branch in the Assessment and
Watershed Protection Division, Office of
88 ^vvv ^.t ,_r e^a^a,...^u ..7 ^a ^e, ^,^.^^^^ss ^.m^u ^^d^ics^
maintains a distn°butaon center for water
qPr^^Aty models and databases for tbR®r user

community. Users are kept up to date
thro^gh- user ^ oup mec ° a ^ewsietter,
and an electronic bulletin board. For the
ma3or wasteload allocations madels, CF"
rs£fcrs 2- to 5-day training courses at EPA
Headquarters, Regional sites, and the Ath-
ens Environmental Research Uboratory fa--
cility. Longer-term "on-thejob" training at
CEAM for individuals is also available.
Technical assistance and review are pro-
vided by CEE° ` scientists and en- -gincers, as
well as by afflUated academics and consul-

10-tiaa^is. ^os^i.re :^agloaS ^a^a ^ass^a.sS-
rftents for especially difficult or unusual
discharge situa*io,_ cwn be arraPged as re-
sources allow.

The center currently distributes 21 si.mu-
lation models and databases. These can be
applied to urban runoff (SWMM4, HSPF9),
leaching and runoff from soils (PRZM,
HSPF9), transport through sod and ground
water (MULTIMED, RUSTIC), conven-
tional pollution of streams (QUAIL-LE,
HSPF9, WASP4), toxic pollution of stre^s

5-11

( 1CAbr'Y'^1C'09, 01^ ^ P^'Rl,^.As1^.^^^' ^Pf,q

D^Y^*tR "^/^NAtl1'^^^° 91^ B^, .^"^),
toxic pollution of lakes and estuaries
^^aA-m^^Av, ^V. coa^"aeeata^i ^ pn xl l̂su°

tion of lakes and esmaries (WASN), near-
field mi ,̂°no ftnd ^LiLition in riv^°rs, xaLkes„

es °M and oceam (COft 1), cohe-
sive sediment tr rx. (SEDMN), river
and tidal hydrodynamics (DYNHYD5,
RIVMOD, HYI3Ft02D-V$ HYTtR03D),
geochemical equilibriuffi (MINTEQA3),
and aquatic food chain bioaccumulation
(FGM). Software and databases di.striba
uted to aid in data analysis include ANNTE-
IDE, DRUE, and the CIA,, Daiabased
Currentiy available models are summ ' d
klasoi#'. 'fbose vvft^ no version number are

av ° ble as test code, and wiU be routinely
distributed when filily tested.

Table E-1 Models
Modcl NA= 9V'trsig^
nvwlmx ' n
i ^II 2°94
HSPF 9.01

4^QA3lPR0DEFA3 3.00
PRZM 1.00
QKW' AL2E-'&d NCAk9 3.11

sw 33
^^^^4^'^ ^^^ ^?^ 4,
l'3 ^^Y 5 5.02
GCSOLAR 1.10
FGETS 1.00
CORMIXI 2.00
ANNIE-IDE 11i
DBAPE 1.05
L'LC not Abasse 2 -00
RUgnc -
MULTIMED -

R02T)-V -
SED2D-V -
Hi YDR03.i^ -
RIVMOD -
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CEAM operates an Electronic Bufletin
Board System (BBS) to meet the increasing
demand for supported exposure assessment
models. It al^ efficient oDmmiinz^t.lon
between users with modem-equipped com-
puters and CEAM supportst^ as well as
immediate acquisition of models by those
under extreme time pressure. Tle services
presently offered are: 1) downloading of
CEAM supported models, 2) uploading of
user input data sets for staff review and prob-
lem solving, 3) a bulletbn area listing current
CEAM aaMties and events, such as training
courses, helpful hints about the models, and

model documentation, and 4) a message
area for discussion of computer modeling
problems and enhancements. To access the
CEAM BBS, a user must call 404/546-3403
or l:'°f'S 250-3402 and follow the interactive
prompts. ^e communications parameters
are 9600/2400/1200 baud, no parity, 8 data
bits, and 1 stop bit.

bfornmt.ion about obt ° ° g the models
may be obtained by writing the Center for
Exposure Assessment Modeling. U.S. EPA,
College Station Road, Athens, GA 30613, or.
by calling 404-546-3549,
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F - GENERAL .A/S A E
AGREEMENT 0U7LJNE FOR
DEYELOPMENT OF 7MDLs

Since conditaoxxs^procedures, and methodologies mayvary between EPA Regions and their
States, a general outGne of an example agreement is provided. This outl^e can be used in
conjunction with the referenced technical guidance documents to prepare EPA/State Agc°ee-
ffients°

I. General
A. Purpose, Scope, and Authority
B. Statement of Policy

U. Water Quality Standards Considerations
A. General
B. Type of Stream Classifications

IIi. Ailocatir^n Procedures and Policies
A. Basic Approacb for Esta'blis "

Boundaries for TUDL Development
B. Dete ° tion of TMDI, WLA, and LA

Using Water Quality Models
C. Determination of TMDL, WLA, and LA

Using Other Analytical
D. Special Case Policies

IV. Public Participation Process

V. Approval of TMDI, WLA, and LA

Vi. fnccarporat^on of Allocations into NPDES Permits
A. General
B. Ptiority Considerations

Appendix. State Continuing P1 ° g Process (CPP)
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PEN G- USESAAD SOURCES OF PC? UUN

Causes and Sources: Section 305(b) Waterbocly System User's Guide, Third Edition
(Version 2.0), August 1989, USEPA, Office of Water, Assessment and Watershed Protection
Division, pages A-27 through A-31.

Causes

Causes are the pollutants or conditions
that are ousiniz or expected to ex-
ceedances of water quality standards. One
or more of the foliowxng categories should
be used to identify causes of imp " ent:

- ucamoana toxicity

- peWcides

- priority orpaks

- nanprsoruy o °cs

- metals

- ammonia

- chlorine

° other organics

-s

pH

- sdtation

frlFing and dr ' '

- orgaaic eurirhment/
DO

"Baaity,/1DsAshloredes

thermal modificatkms

flow alterations

- other habitat
alterations

pathopm

radiation

= oil and gTease

- taste and odor

- suspended sol►ds

- noxious aquatic pian#s

- cause unknown

Sawres

Sources are the point and nonpoint
agm= of the pollution categories that are
listed as causes identified above. One or
more of the followi.ng categories should be
used to identify sources of impairment:

w soan°ce unknown

- kdustrw point
sources

-° con*ined sewer
overnow

- s®kviculture

- urhan, rumofffstorm
sewers

- land disposal

- habitat mod x̀fication

munkipal point
sources

aoailture

- construction

° resource extractlon

- hydromodification

Other categories:

- atmosp6eric deposition - storage tank leaks

- highway tenan.cxJ - xpilh
raaoff

- iia-placecontaminanu - natural

- recxeationsl arxivzties - upstream impound-
.ments

- salt storap sites

57
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ST OFA^`' Or . S

ARAR
AT
BAT
BCT
BW
BODs
BPJ
BPT
ccc
CEAM/BBS
CERC1'A
CFR
^^
^^^
CPP
^^
CWA
DO
EPA
FR
ics
LA
LC
mos
NCMP
NEP
NPDES
NPS
POTW
ClA/CC
SARA
TWfDL
TRE

TSD
VVBS
MILA
WQMIP
^VrP`

58

Applicable or Relevant and Appropriate Requirements
Advanced Treatxnent
Best Available Technology
Best Conventional Technology
Best Management Practice
Saday Biochemical Oxygen Demand
Best Professional Judgement
Best Practicable Control Technology
Oiterla Contnuous Coricentration
Center for Exposure Assessment Mode " ectroni^ BuDetin Board System
Comprehensive Environmental Response, Compensation, and iiabil.ity Act
Code of Federal Regulations
Clean Lakes Program
Criteria M " um Concentration
Conunumg Plannmg Process
Combined Sewer Overflow
Clean Water Act
Dissolved Oxygen
EnviromnentaI Protection Agency
Federal Register
Individual Control Strategy
Load Allocation
Loading Capacity
Margin of Safety
National Coastal and Marine Policy
National Estuary Program
National Pollutant Discharge E " ° tfcsn System
Nonpoint Source
Publicly Owned Treatment Works
Quality Assurance/Quality Control
Superfund Amendments and Reauthorization Act
Tot^ Maximum Daily Load
Toxic Reduction Evaluation
Toxic Release Inventory
Technical Supporx. Document
Waterbody System
Wasteload Mdcation
Water Quality Management Plan
Wastewater Treatment Plant
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SELE^TED OFFICES.9 DlffSIONS, BRANCHES,
AND SECTIONS WITHIN EPA

ow Office of Water

Fbone r

382-5700

OWRS

OMEP

OWEP

OMPC

ODW

Office of Water Regulations and Standards

AED Analysis and Evaluation Division
ITD Industrial Technology Division
CSD Criteria and Standards Division
AWPD Assessment and Watershed Protection Division

Monitoring Branch
Monitoring Management Section (1`MDLvVAAs)
Monitoring Analysis Section

Water Quality Analysis Branch
Information Services Section
Special Studies Section
Exposure Assessment Section

Noi^ iSource Control Branch
1ean Lakes Section

Nonpoint Source Control Section (B sLAs)

Office of Marine and Estuarine Protection

Office of Water Enforcement and Permits

Office of Municipal P®Uution Control

Office of Drinking Water

C3GWP Office of Ground Water Protection

C)WP Office of Wetlands Protection

AU area codes are 2LY1

382-5400

382-5389
382-7120
382-7301
382-7040
382-7056

382-7046

382-7085

382-7166

47SmS488

382-5850

382-5543

382p?[#??

475-7791
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http:/Awater.opa.gov/1awsmgsAawsguidance/mmAnidVrinal52DO2.cfm

Water: Total Maximum Daily Loads (303d)
You are here: Watera,Laws & RenulationsmLaws & Executive Orders tClean WaterAd,.Total Maximum Dailv Loads (303d).Guidelines for Reviewing TMDLs Under Existing
Regulations Issued in 1992

Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992
Section 303(d) ofthe Clean WaterAd (CWA) and EPA's implementing mgulations at 40 C.F.R. Part 130 describe the statutory and regulatory requirements for approwble

TMDLs. Add'Nonal information is generally necessary for EPA to detennine'da submitted TMDL fulfills the legal requirements for approval under Section 303(d) and EPA

regulations, and should be included in the submiltal package. Use of the verb "must" below denotes information that is required to be submitted because it relates to elements of

the TMDL requimd by the CWA and by regulation. Use of the term "should" below denotes infonnation that is generally necessary for EPA to detennine if a submibed TMDL is

approvable. These TMDL review guidelines am not themselves regulations. They are an attempt to summarize and provide guidance regarding currentiy effedive statutory and

regulatory lequin:ments lelating to TMDLs. Any differences between these guidelines and EPA's TMDL regulations should be resolved in fawr of the regulations themselves. A
one-page checklist ofthe review elements may be found on the last page of this document.

1. Identification of Waterbody, Pollutant of Concern, Pollutant Sources, and Priority Ranking

The TMDL submittal should identify the waterbody as it appears on the State's/Tribe's 303(d) list. The waterbody should be identifiedlgeoreferenced using the National

Hydrography Dataset (NHD), and the TMDL should clearly identify the pollutant forwhich the TMDL is being established. In addition, the TMDL should identify the priority mnking
ofthe waterbody and specify the link between the pollutant of concem and the water quality standard (see sedion 2 below).

The TMDL submitlal should indude an idemification ofthe poim and nonpoint sources of the pollutant of concern, including location ofthe source(s) and the quantity of the

loading, e.g., lbs/per day. The TMDL should pmvide the identification numbers ofthe NPDES permits within the waterbody. Where it is possible to separate natural badcgmund

from nonpoint sources, the TMDL should include a descdption of the natural background. This information is necessary for EPA's review ofthe load and wasteload allocations,
which are required by regulation.

The TMDL submittal should also oontain a description of any important assumptions made in developing the TMDL, such as:

(1) the spatial extent of the watershed in which the impairetl waterbody is located;

(2) the assumed distribution of land use in the watershed (e.g., urban, forested, agricuHure);

(3) population charadedstirs, wildlife resources, and other relevant information affecting the charactedzation of the pollutant of concem and its allocation to soutces;

(4) present and future growth trends, if taken into consideration in preparing the TMDL (e.g., the TMDL coukl include the design capacity of a wastewater treatment
facility); and

(5) an explanation and analytical basis for expressing the TMDL through surrogate measures, if applicable. Surtogate measures are parameters such as percent fines and

turbidfty for sediment impairments; chlorophyl a and phosphorus loadings for excess algae; length of dparian buffer; or number of acres of best management practices.

2. Description of the Applicable Water Quality Standards and Numeric Water Quality Target

The TMDL submittal must include a description of the applicable Slatelydbal water qualhy standard, indutling the designated use(s) of the waterbody, the appliceble numeric
or narratiw water quality criterion, and the antidegradation policy. (40 C.F.R. §130.7(c)(1)). EPA needs this informatien to review the loatling capadty tletermination, and load
and wasteload allocations, which am required by regulation.

The TMDL submittal must identify a numeric water quality target(s) - a quanti[ative value used to measure whether or not the applicable water quality standard is attained.

Genemlly, the pollutant of concem and the numeric water quality target are, respectively, the chemical causing the impainnent and the numeric crdeda for that chemical (e.g.,

chromium) contained in the waterquality standard. The TMDL expresses the relationship between any necessary reduction ofthe pollutant of concem and the attainment ofthe

numedc water quali[y target. Occasionaly, the pollutant of concem is dilferent from the pollutant that is the subject ofthe numeric waterquality target (e.g., when the pollutant of

concem is phosphoms and the numeric water quality target is expressed as Dissolved Oxygen (DO) cdteda). In such cases, the TMDL submittal should explain the linkage
between the pollutant of concem and the chosen numedcwater quality target.

3. Loading Capacity - Linking Water Quality and Pollutant Sources

A TMDL must identify the loading capacity of a watelbody forthe applicable pollutant. EPA n:gulations define loading capacity as the greatest amount of a pollutant that a
water mn receive wOhout violating water quality standards (40 C.F.R. §130.2(f) ).

The pollutant loadings may be expressed as eRher mass-per-time, toxicity or other appropriate measure (40 C.F.R. §130.2n). If the TMDL is expressed in terms other than a
daily load, e.g., an annual load, the submiltal should explain why it is appropdate to express the TMDL in the unh of ineasurement chosen. The TMDL submittal should describe

the method used to establish the cause-and-effect relationship between the numeric target and the identified pollutant sources. In many instances, this method will be a water
quality model.

The TMDL submittal should contain documentation supporting the TMDL analysis, including the basis for any assumptions; a discussion of strengths and weaknesses in the

analyticel process; and results fiom any water quality modeling. EPA needs this infomiation to review the loading capacRy tletennination, and load and wasteload allocations,
which are required by regulation.

TMDLs must take into account critical condi[ions forsteam flow, loading, and waterquality parameters as part of the analysis of loading capacity. (40 C.F.R. §130.7(c)(1) ).

TMDLs should define appliceble critical cond"nions and describe their appmach to estimating both point and nonpoint soulce loadings under such critical contlhions. In particulsr,

the TMDL should discuss the approach used to oompute and allocate nonpoint source loadings, e.g., meteorological conditions and land use distribution.

4. Load Allocations (LAs)

EPA regulations require that a TMDL include LAS, which identify the portion ofthe loading capacity attributed to existing and future nonpoint sources and to natural

background. Load allocations may renge from reasonably accurate estimates to gmss allotments (40 C.F.R. §130.2(g) ). Where possible, load allocations should be descdbed
separately for natural background and nonpoint sources.

5. Wasteload Allocations (WLAs)

EPA 2gulations require that a TMDL include WLAs, which identiy the portion of the loading capacity allorated to individual existing and future point source(s) (40 C.F.R.

§130.2(h), 40 C.F.R. §130.2() ). In some cases, WLAs may cover more than one dischager, e.g., if the source is contained wdhin a general permR.

The individual tM.As may take the form of uniform pementage mdudions or intlividual mass based IimHations fordischarges where fl mn be shown that this solution meets
WQSs and does not result in localized impairments. These individual WLAs may be adjusted dudng the NPDES permitting process. Ifthe WLAs are adjusted, the individual
effluent limits for each permit issued to a discharger on the impaired water must be consistent wdh the assumptions and requirements of the adjusted VNAs in the TMDL. If the
WLAs am not adjusted, effluent limils comainetl in the pennlt must be consistent wilh the individual 1M.As specified in the TMDL. If a draft pennh provides for a higher load for a
dischargerthan the corresponding individual WLA in the TMDL, the State/rdbe must demonstrate that the total WLA in the TMDL will be achieved thmugh reductions in the
remaining individual WLAs and that localized impainnents will not result. All permitees should be notified of any deviations from the in9ial individual WLAs contained in the TMDL
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EPA does not require the establishment of a new TMDL to reflect these revised allocations as long as the total WLA, as expressed in the TMDL, remains the same ordecreases,
and there is no reallocation between the total V1A.A and the total LA.

6. Margin of Safety (MOS)

The statute and regulations require that a TMDL include a margin of safety (MOS) to account for any lack of knowledge conceming the relationship between load and

wasteload allocations and water quali[y (CWA §303(d)(1)(C), 40 C.F.R. §130.7(c)(1) ). EPA's 1991 TMDL Guidance explains that the MOS may be implicit, i.e., incorporated into

the TMDL through conservative assumptions in the analysis, or explicH, i.e., expressed in the TMDL as loadings set aside for the MOS. If the MOS is implicd, the consefvative

assumptions in the analysis that account for the MOS must be described. If the MOS is explici[, the loading set aside for the MOS must be ident"died.

7. Seasonal Variation

The statute and regulations require that a TMDL be established with consideration of seasonal variations. The TMDL must describe the method chosen for including seasonal
variations. (CWA §303(ri)(1)(C), 40 C.F.R. §130.7(c)(1) ).

8. Reasonable Assurances

When a TMDL is developed forwaters impaired by point sources only, the issuance of a National Pollutant Discharge Elimination System (NPDES) permh(s) provides the

reasonable assurance that the wasteload allocations contained in the TMDL will be achieved. This is because 40 C.F.R. 122.44(d)(1)(vi)(B) requires that effluent limits in permits

be consistent wi[h'9he assumptions and requirements of any available wasteload allocation" in an approved TMDL.

1Nhen a TMDL is developed for waters impaired by both point and nonpoint sources, and the WLA is based on an assump0on that nonpoim source load ieduc0ons will occur,

EPA's 1991 TMDL Guidance states that the TMDL should provide reasonable assumnces that nonpoint source control measures will achieve expected load reductions in order

forthe TMDL to be approvable. This infonnafion is necessary for EPA to determine that the TMDL, including the load and wasteload allocations, has been established at a level
necessary to implement water quality standards.

EPA's August 1997 TMDL Guidance also directs Regions to work wfth States to achieve TMDL load allocations in waters impaired only by nonpoint sources. However, EPA

cannot disapprove a TMDL for nonpoim source-only impaired waters, which do not have a demonstration of reasonable assurance that LAs will be achieved, because such a
showing is not required by cunent regulations.

9. Monitoring Plan to Track TMDL Effectiveness

IPA's 1991 document, Guidance for Water Quality-Based Decisions: The TMDL Process (EPA 440/4-91-001), reoommends a monitoring plan to track the effectiveness of a

TMDL, particulady when a TMDL involves both point and nonpoint soun:es, and the WLA is based on an assumption that nonpoint source load iedudions will occur. Such a

TMDL should provide assurances that nonpoint source controls will achieve expected load reductions and, such TMDL should include a monkoring plan that describes the

additional data to be collected to determine ifthe load reductions pmvided for in the TMDL are occurring and leading to attainment of water quality standards.

10. Implementation

EPA policy encourages Regions to work in partnership with Statesrrdbes to achieve nonpoint source load allocations established for 303(d)-listed waters impaired by

nonpoint sowces. Regions may assist States/Tribes in developing implementation plans that include reasonable assurances that nonpoint source LAs established in TMDLs for

waters impaired solely or primarily by nonpoird sources will in fact be achieved. In addi[ion, EPA policy recognizes that other relevant watershed management processes may be
used in the TMDL process. EPA is not mquiied to and dces not approve TMDL implementation plans.

11. Public Participation

EPA policy is that there should be full and meaningful public participation in the TMDL developmem process. The TMDL regulations require that each State/Tribe must subject

calculations to establish TMDLs to public review consistentwith its own corrtinuing planning process (40 C.F.R. §130.7(c)(1)(i) ). In guidanoe, EPA has explained that final

TMDLs submitted to EPA for review and approval should describe the State's/Tribe's public participation process, including a summary of signifioant comments and the

State's/Tribe's responses to those comments. When EPA establishes a TMDL, EPA regulations require EPA to publish a notice seeking public comment (40 C.F.R. §130.7(d)
(2)).

Provision of inadequate public participation may be a basis fordisapproving a TMDL. If EPA determines that a State/Tdbe has not provided adequate public participation,

EPA may defer its approval action until adequate public participation has been provided for, either by the State/Tribe or by EPA.

12. Submitta! Letter

A submittal letter should be included with the TMDL submittal, and should specify whether the TMDL is being submitted for a technical review or final review and approval.

Each final TMDL submitted to EPA shoukf be accompanied by a submittal letter that explicttly states that the submittal is a final TMDL submitted under Section 303(d) of the

Clean WaterAct for EPA review and approval. This clearly establishes the State's/Tdbe's intent to submit, and EPA's duty to review, the TMDL underthe statute. The submittal

letter, whether fortechnical review or final review and approval, should contain such identifying infomwtion as the name and location of the waterbody, and the pollutant(s) of
concern.

13. Administrative Record

While not a necessary part of the submittal to EPA, the State/Tribe should also prepare an admin'istrative record containing documents that support the establishment of and

celculations/allocations in the TMDL. Components of the record should include all materials relied upon.by the State/rdbe to develop and support the calculafions/allocations in

the TMDL, including any data, analyses, or scientificRechnical references that were used, records of oorrespondence with stakeholders and EPA, responses to public commenls,
and other supporting materials. This reconi is needed to faci9tate public and/or EPA review of the TMDL.

TMDL Review Checklist

State/rribe:

§303(d) Segment(s):

Pollutant(s):

Date Submittal:

Date of EPA Action:

Date Entered into Tmcking System:

EPA Reviewer.

%len:s:^i

9: Lf'f;Gi

^n ;4 ,As]u.m]dy, S'aE;^^:a^a::^ Conrzm, fic.>.^^,aci Snurces, &

^SYd'.C! i:i:Ri;{y vtaiddrQS ii h:^JTfP,ri.r. I^G,i'.{^',:i

^; •]: fs nCf•1G
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