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Notice of Appeal of Plaintiff/Appellant Arlie Risner

Plaintiff/Appeliant, Arlie Risner, hereby gives notice of appeal to the Supreme Court of

Ohio from the judgment of the Huron County Court of Appeals, Sixth Appellate District, entered

in Court of Appeals case no. H-13-09, on December 30, 2013, a copy of which is attached

hereto.

This case is one of public or great general interest.

McKown & McKown Co., L.P.A.

x^ ^.,^._..----_.

^G6 r̂don . yster #0074295
Attorney for Plaintiff/Appellant

CERTIFICATE OF SERVICE

I hereby certify that I caused a copy of the foregoing Notice of Appeal to be served upon the

defendant, by and through its attorneys, Daniel J. Martin and Nicole Candelora-Norman,

Assistant Attorneys General, 2045 Morse Road, D-2, Columbus, Ohio 43215, by regular U.S.

mail on the t ^ & day of February, 2014.

McKown & McKovvn Co., L.P.A.

Gordon . Eyster #0074295
Attorney for Plaintiff/Appellant
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IN THE COURT OF APPEAL S OF 014I£7
ST.X.TH APPELLATE DISTRICT

HURON CQUNTY

Co'uz-t ofA.ppeals No, H-13-409

Ohio Departmerzt of Natural Resources,
Division of Wzldlife

Clp^'lLlia^^i:

Trial Court No. CVH 201203 85

DJECISIOiN NDJ'C7D.GME4NT

3^ecl^.ed:
DE C 3 0 2013

Gordon M. Eyster; for appellee.

Mike DeWzne, Ohio Attflrney General, Nicole Candelora-Norrnan
and IJa.riiel3. Martin, Assistant .A.ttctneys General, for appollaut.,

JENSEN, J.

{t 1} Appellant, the Ohio Department of Natural Resources, D'zvzsion of Wildlife

("ODNR"), appeals the entry of sumrnaryy judgment. by the Huron County Court of

Common Pleas in favor of appellee, Arlie Risner. For the reasons that follow, we reverse

the decision of the trial court and remand for further proceedir^gs.
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£lff 2} In November 2010, state wildlife off cers began investigating a complaint

that Arlie Risner had been hunting onprivate property without written permission.

During a visit to the property, the officers discovered a tree stand, bait piles, a-ad deer

entrails and other organs. The officers retained samples of the organs and blood as

evidence of the alleged un7awfu.i taking.

{$ 3} In the course ot`the investigation, wi.Idlife officers seized a 20-poizifi rack (set

of antlers) from a taxidermist and deer meat from ameat sb.op, both of which were being

processed on behalf ofArlie Fisner. The officers paid the meat shop $90 for unpaid costs

associated with grocessing the meat.

{1^ 4} The officers took the rack to Brian Watt, a certified antler scorer

(Buckmasters official scorer ].^o. 7 1). N1r. Watt ca:lcuSated<the measurements of the

antlers in accordance with the procedure set foz-th in R.C. 1531.201(C)(2) for a gross

score of 228 6/8 inches.x Samples oftilood, crgan, meat, andi tissue coilectcdt'rozn the

rack's skull plate were sent to a lab in NevaYark for DNA testing. Aftur receiving

oon^'^rmation from the lab that the seized dcer, mmeat and tissue were a..:genetic match to the

organs and blood found on the private property, Arlie Risner was oharged with taking a

white-tailed deer frdm the lands of another without ^'z^rst obtaining written permission

from the landowzxer or an authorized agent in violation of R.C. 1533.17,

1 The trial court did not address and appellee does not now challenge the procedure
utilized by Brian Watt in scoring the a.n.tlers:
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{¶ 51 In Februazy 2011, Pi.sner entered a plea of no contest in the Norwalk

Municipal Court to a charge oi°-hunting.withautpermfssic?n in violation of R.C.

1533.17(A), a misdemeanor of the t:hrrd degree. The court faund. Risner guilty and

imposed a fme of $200, plus cou:rt ccistsi. The court ordered Risner to pay restitution to

the ODNR in the amount of $90. The seized meat was forfeited to C?DNR. an.d Risner's

hunting license was suspended frorn February 23, 2011, to February 23, 20 12. On

April 8, 2011, the Norwalk Municipal Court issued an order that the "Iawfizlly seized"

rack be "turned over" to ODNR for °`disposition and or destruction as provided by law."

{^ 6} On Apri1 7, 2011, OI)NR. sent Risner a letter ack-n.orvledging his conviction

in the Norwalk Municipal Court. The letter informed Risner that pursuant to R.C.

1531.201 his hunting and fishing licenses would be revoked until payment of $27,851,33

in restitution value was made to settle the Ioss incurred by the unlawful taking of the

antlered white-tailed deer with a gross score of 228 fl$ inehes.

{¶ 7} The following month, Risner filed a complaint for declaratory judgment in

the Huron County Court of Comrnon Pleasseeking a deter.mirzation of his rights under

R.C. 1531.20 1. ODNR filed an answer and counterclaim for the restitution value of the

deer. The parties then filed competing motions for summary,judgment. In his motion,

Risner set forth 1='our arguanents; (1) R.C. 1531.201 violates Artiele I, Section5, of the

Ohio Constitution; (2) R.C. I531.201 violates Article I, Section 16, of the Ohio

Constitution; (3) R.C. 1531.201 violates Article Is Sectioix 2 of the Ohio Constitution; and

3.



(4} because C3DN1Z. selected its remedy when it sought possession of the deer in the

underlying criminal case it can.not now seek restitutioii for the value of the deer.

fl 8} In its cross-motion for sunznat•y judgment, (.)DNZ. argued that a plain

reading of R.C. 1531.201 mandates the chief of the division of wildlife to revoke Risner's

hunting and fishing license until Risner remits the m:ininzum restitution value set forth in

division rule ($500) and the additional restitution value set forth in iZ.C. 1531.2U 1 (C)

($27,351.33). ODNR argued that seizure and forfeiture o£'parts of the deer does not

prohibit ODNR from xecovering the restitution value of the deerbecausc the loss to the

state due to the unlawful tak.ing; was greaterthan the monetary value of'the deer's rack

and meat.

If 9} On April 9, 2013, the trial court granted Arlie R.isner.'s motion, in part,

holding that "the plain language of [2:.,C.] 1531.201 prevents any further attempts to seek

restitution value for the deer in question after Defendant had already been awarded

possession of the deer and antlersin prior proceedings." The trial court ordered (7D?^].R

to terminate the suspensions ofn.%sner"s hunting and fishing ticcnses. The trial court did

not address the constitutional issues raised in Risner's xnotion.

{¶ 10} ODNR appeals the .Apri19, 2013 judgment setting forth two assignrnents of

error for our review:

1. The Huron County Court of Common Pleas erred as a m.atter of

fact by holding that ODNR had already taken possession of the deer for

which .Ariie Risner took in violation of R.C. Chapter 1533.

4.



iS. The Huro.n County Court afiCQmmon Pleas erred as a matter of

law by holding that the requirements of R.C, 1531,201(13) had been met

and that actions to recover restitution value for the deer were im,proper.

Standard of Review

M I 13 On appeal, a grant of summary judgment is revie4ved de novo.

Bonacorsi v. TPheelt"ng & Lake Erie Ry, Co., 95 Ohio St.3d: 314, 2002-Ohio-2220, 767

N.E.2d 707, 124. We apply the s:ame standa.rcfas the trial court, viewing the facts in a

light most favorable to the n,onmaving party and resolving any doubts in favor of that

party. Yivckv; Stowe-Waodward Co., 13 Ohio App.3d 7, 12, 467 N.E.2d 1378 (6th

^ ^.
r^-

Dist.1R83), citing Narris v: ®hio ;Std. Oil G`o:; 70 Ohio St.2d 1, 2, 433 N.E.2d 615 (1982).

Civ.R. 56 sets forth the standard for summary judgment and puts the initial burden on the

moving party. It requires that no genuine issues ofmaterial faat exist, that the moving

party be entitled to judgment as a matter of lavr, and that reasonable minds be able to

reach or.1y one eonclusion, which is adverse to the non-moving paity: M.H. v. City off

Cuyahoga Falls, 134 Ohio St.3d 65, 2012-Ohio-5336, 979 N.E:2d 1261, T, 12.

{¶ 12} An appellate court. also applies a de novo stantlard when reviewing a lower

court's interpretation and a-pplication ofa statute. Siegfried v. Farms rns, of Caturnhus,

Inc,, 187 Ohio App.3d 710, 20i.4-t)hio-i 173, 933 N.E.2d 815, ^( 11 (9th Dist.).

Analysis

{$ 13} The issue before us on appeal is whether the trial court erred when it held

that R.C. 1531;201 precludes ODiNR from bringing a civil proceeding to recover the

5.



restitution value of an unlawfully taken wild anhualwhe.n the trial court who sentenced

the violator for the urlawful taking had previously farfeited lawfully seized parts of the

animal to ODNR. , - J„

f¶ 14} In its ftrst assignment of error, ODNR asserts that the trial court erred as a

matter of fact when it determined the state had taken possession of the wild animal during

the cri.m:i.ta.al forfeituare proceedings when in fact, ODNR had only taken possession of

parts ofthe wild animal's carcass. Then, in its second assignment of error, ODNR, asserts

that the trial court erred as a.matter of law when it determined that it was in2proper for

C)L>h''R to recover the restitution value of the unlawfully taken wild animal when OD?R

was already awarded possession of parts of the wild azaimal°s carcass. Since both

assignrnerzts of error involve the trial coitrrt's interpretation ofR.C. 1531.201, we address

them simultaneously.

15 } :i°he division of wildlife; a.t the direction of the chief of the division, is

charged with the responsibility of enforcing "by proper legal actlon. or. proceeding the

laws of the state and division rules for the protection, preservation, propagation, and

management of wild animals R.C. 1 S31.fl4(C). Violations of such laws and rules

are prosccuted: in muriicipal and county counts. R.C., 1531.1$; R.C. 1531,16;

{lf 16} R.C. 1533.17(A) prohihits the: hunting of a wild anixnai upon the lands of

another without obtaining written permission from the owner or the owner's authorized

agent. A. first time violator is guilty of a misdemeanor of the third degree. R.C.

1533.99(A). In addition to any fine, terzn of i.rn.prisonment, seizure and forfeiture

6.



imposed, a court that iniposes sentence for avioiat'zon of Chapter 1533 may require the

violator to pay restitution for tiZe "minimum value" of the wild animal illegally taken as

establisNd under R.C. 1531.20I . See R.C. 1533,99(G). The "rninimmum value" of

unlawfully taken wild animals is set forth in Chapter 1501 a31-16 of the Ohio

Administrative Cadc. This chapter also sets fortli the criieria utilized in determining the

monetary value of each species including (I) recreational value (the harvest and

uonliarvest use of a species); (2) aesthetic value (the species' beauty and unique rzati;iiral

histary); (3) educational va3:ue; (4) stato-list dcsiguatzon (endngered, threatened, or

species of cotacern); (5) economics (direct and indirect economic benefit attributable to

the species), (6) recra.itineut (reproductive aad survival potential of species), and

(7) population dynamics (iinpact of the loss of the individual aziirnal to its local or

subpcpulatian). Ohio Adm.Cade I501:31m16(A)(l.): The minimum value af an antlered

white-tailed deer is $500. Ohio Adm.Code 1501.:31-26(B)(15).

{¶ 17} In 2007, the 127th General Assembly enacted revisions to R.C. 1531,:201;

1531.99 and 1533.99 to revise pxovisions gov.erning the restitution value ofwild animals

that are unlawfully held, taken, bought, sold, or possesseii. Arn.H.B. No. 238; 2007 Ohio

Laws 35 (trze "Act"). The Act implemented a: statutory formula for detennxning an

"additional restitution vaiue" for waldlife violations involv'g antlered ^vhite-taile.d. deer

with a gress score of more than 125 inches. Id

7.



{$ 18} R.C. 1531;201 states, in relevant part, as follows:

(B) The chief of the division of wildlife or the chief s authori7ed

representative may brin; a civilaction to recover possession of or the

restitution value of any wild animal held, taken, boizght, sold, or possessed

in violation of t.h:is chaptex or Chapter 1533. of tho R.evised Code or any

division rutc against any person who held, took, bought, sold, or possessed

the wildanimal. The minunuzn restitution value to the state for wild

animals that are unlawfully held, taken, boiight, sold, or possessed shall be

established in division rule:

(C)(1) In addition to any restitution value established i:rz division

rule, a person who is convicted of a violation of this chapter or Chapter

1533 . * * * gaverning the holding, taking, buying, sale, or possession of an

antlered white-tailed deer with a gross score of more than one hundred

twenty-five inches also shall pay an additional restitntion value thatis

caiculated using the following forrn.ula:

Additional restitution value =((gross score - 100} 2 x$1.65),

(2) The gross score of an antlered white-tailed deet shall be

determined by taking and adding together all of the following

measurements, which shall be made to the nearest one-eighth of an inch

using a one-qu.arter-inch wide flexible steel tape: * * * [description of

measurement or scoring oxnittcd].

^^^
> >.

^/I
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(D) Upon coziviction ofholding, taking, buying, selling, or

possessing a wild animal in violation of this ehapter; Chapter 1533, of the

Revised Code, or a division rule, the chief shall revoke until payment of the

restitution va,Iue is made each hunting license, fur taker permit, deer permit;

wild °tu.rkey permit, wetlands habitat stamp, and fishing license issued to

that person under this chapter or Chapter 1533, of the Revised Code. No

fee paid for such a licen11 se; pern^;it, or stamp shall be returned to the person<

Upon revoking a person's license, permit, or stamp ox a combination

thereof under this dzvision; the cluef immedia:tely shail send a notice of that

action by certi.fied mail to the last known address of the person. The notice

shall state the action taken, order the person to surrender the revoked

license, permit, or stamp or combination thereof, and state that the

department ofnatuxal resources will not afford a hea.rin.g as required under

section 119.06 of the Revised Code.

€¶ 191 In State ex reL Plain 13ealer Publishing Ca, v. Cleveland, 106 Ohio St.3ct

70, 2005-Ohio-3807, 831 N.E.2d 987, Ti 38, the Suprena.e Court of Ohio expla:ined wlten,

and under what circumstances, a court must interpret;>rather than apply the language of a

statute duly enacted by the Gneral Asseznbly. :

"If a review of the statute conveVs a meaning that is clear, tinequivocal, anii

defmite, the court need look no further." Columbus C'ity School Drst. Bd, of

Edn: v. Wilkans, 10 1 Ohio St.3d 112, 2004-Ohio-296, 802 N.p;.2ri 637, T 26.

9.



We need not resort to statutory construction when the statute is

unambiguous. State v. Evans, 102 Ohio St.3d 240; 2004-C}hio-2659, 809

N.E.2d 11, ¶ 14. Instead, "our inquiry begins with the statutory text, and

ends there as well if the text is unambiguous.." Bed.Roc Ltd., LLC v. United

States (2004), 541 U.S. 176, 183, 124 S.Ct. 1587, 158 L.Eti.2d 3.38. Thus,

when a statute is unambiguous in its terms, courts m:ust apply it ratherthan

interpret it. Specialty Restaurants Corp. v. Cuyahogrx Qy. Bd of lievision,

96 C}hio.St.3d I70, 2fl42-C?hio-4032, 772 N.E.2d 1165, ^., 11.

{1( 24} In construing the language of.R,.C. 1531.201 the trial court concluded that a

plain reading of the statute prohibits JDNR from recovering the restitution value of the

unlawfully taken wild animal because ODNR "had already been awarded possession of

the deer and antlers in pxiorproceedings" However, the usual, ordinary meaning of the

words and phrases selected bythe General Assez-nbly are unam.biguous and do not

comport with the trial court's interpretation oi'R.C. 1531.202. "[W]ords and phrases

usecl by the General Assembly will be construed in their usual, ordinary meazx.hzg" unless

a contrary intention of the legislature clearly appears. D.A.B.E., :1`nc. v. Toledo-Lucas Cty.

Bd, of Health; 96 Uhicr St3d 25€3, 2002-Ohio-4172, 773 N.E.2d 536, $ 22. "` [I]t is not

the province o Lr the court, under the guise of construction, to ignore the plain terms of a

statute or to insert a provision not incorporated therein by the Legislittitre,>'> Akron v;

Rowland, 67 Ohio St.3d 374, 3$0; 61$ ME2d 138 (1993) {emphasis sic), quotzng State

ex rel, Defiance Spark Plug Corp. v. Brown, 121 Ohio St. 329, 331, 168 N.E. 842 (1929).

10.



IT 21} In our opinion, a plain reading of R.C. 15 .31.20.1 clearly and:.
Xr) 1

unambiguously grants to the chicfofthe division of wildlife the optzon ofbringhig a civil

action to recover possession of any wild animal held taken, bougl^:t, sold, or possessed in

violation of the law or, a.ltcrnatively, to bring a civil action to recover the restitution value

of such an.imal. There is tiothing on the face ofR.C. 1531.201 that cond"ztions ODNR's

authority to bring a civil action to recover the restitution value of the unlawfully takeri

aiiim.al on any other division, subsectio^a, or proceeding. In other words, the statute, on

its face, does not restrict QI3N.E^^: from brh{;;;r.i; a civil action to recover the restitution

value if wildlife officers have already seized parts of the wild animal. To the contrary;

R.C. I531.201(E) specifically states that "[n]othing in this section affects the right of

seizure under any other section of the Revised Code.'-"

{T 22} Here, parts of the unlawfu:Ily taken deer were lawfulty seized under the

authority of R.C. 1531, 13: ID tu.m, ownership of and title to the seized wild anirna.l parts

automatically reverted to the state. Icl. Since ?VIz. Risner has no title to or ownership

interest ztz the lawfully seized wild animal parts, it is illog°ical to construe R,C.

153120 1(B) to require ODNR to choose between passession of the unSa.wfully taken

parts or restitution for the unlawfully taken deer.2

2 We further note that ifi is unlawful to possess an unlawfully taken white-tailed deer, its
m,eat, or its rack. See Ohio A.dxn.Code 1501:31-15-11(F)(27). Since it is unlawful for
ivlr. Risner to possess the unlawfully taken deer, it is illogical to construe R.C.
1531.201(B) to require ODiNR to choose between possession and restitution.

11.



{lff 231 Furthermore, the trial coui°t's interpretatian of division (B) disregards the

mandatory requhetnents foiind in divisions (C) and (D). Division (C) requires a person 1`^
v^^

convicted ofunlaw.l"u.lly taking an antlered white-tailed deer with a gross score of more r'

than 125 inches to pay, in addition to the "minimum value" set forth in the division rules,

an. "additional. restitutian value." See R.C. I53 :1.201(C)(1). In turn, division (D) requires

the chief of the division of wildlife to revoke the licenses, perznits, and stamps of all

persons con.victed of violating certain wildlife laws until the restitution value is paid.

See R.C: 1531.20, l,(I7); "^%'e must presuxne that in ena:ctirtg a statute, theGerteral

Assembly intended for the entire statute to be effective. * * * Thus, all words should have

effect and no part should be disregarded.y" RA..B^..E., Inc. at ¶ 19. "The Court should

avoid a construction that renders a provision meaningless or hi.operative, superfluous,

void, or insignificant." 85 Ohio Jurisprudence 3d, Statutes, Section 239 (2013). If this

court ,^,vexe to adopt the trial court's interpretation of R.C. 153 1.20 t as the interpretation.

intended by the legislature, than divisions (C) and (D) would be meaningless.

14W 241 Because we must give effect to the statute a:s wriiten, we hold that a plain

reading of R.C. 1531.20I authorizes ODNR. to bring a civil action to recover, in addition

to any restitution vaiue established in dxvisiora: rule, additional restitution value for the

taking of an antlered white-tailed deer with a gress score of more than 125 inches despite

the lawful seizure and subsequent forfeiture of parts of the rin.lawfilly taken deer. To that.

extent, appellant's first and second assignrnents of error are well-taken.

12.



25} We nate that C}DiN.R acknowledges in its brief that the forfeited parts of the

animal do have some monetary value:s To that end, our decision should not be construed

to preclude Arlie R.isner from arguing for an offset against the additional restitution value

at a hearing on his matter.

{¶ 26} We stress that because the trial court expressly declined to address the

constitutional issues before it, the merits of those issues are not properly before us in the

context of this appeal. As a general proposition, "appellate courts do not address issues

which the trial court declizxed to consider." Lakota Local Schovl Dast: Bd, of Edn, v.

Brickner, 108 Ohio .App.3d 637, 643, 671 N,i3 .2d 578 (6th Dist.1.996). "The proper

reznedy in this situ.atian is to remand this action to the tri.al court so that it can consider

the constitutional question[s] raised in [the appellee's] Ynotion for summary judgrnent.>"

Battin v. 1'ruml?zarl County, 1 lth Dist. Trumbull, No. 2000-T-0091, 2001 WL 435348, *3

{Apr. 27, 20(} l'}:

{¶ 27} The judgment of the Huron County Court of Cornman Pleas is reversed and

reznarzded for further proceedings. Costs of this a.ppeal are assessed to appellee pursuant

to App.R. 24.

Judgment reversed.

3 R.C. 1531.06(G) specifically autho.rxzes the chief of the division to sell confiscated or
forfeited items. We do not know, however, the disposition of the forfeited deer parts in
this case.

13.



Risner v.: Ohio Dept. of
Natural Resol.trces, Div.
of Wildlife
C.A. Ner. H-13-009

A certified copy ofthzs entry shall constafute the mandate pursuant to A.pp,IZ:. 27. See
also 6th Dist.Loc.App.R. 4.

1Vlark L. Pietrykowskz, J.

T'hornas J. Dsowik J.

aTames D. Jensen, J.
CC?NCUR.

This decision is subject to fta:rther eciiting by the Supreme Court of
Ohio's Reporter of I,lecisions.. Parties interested in viewing the fmal repo;`teci

version are advised to visit the Ohio Supreme Court's web site at:
http:l/www.scaziet.state>oh.u:s/rod/newDdfl?source-£.
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