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I BEAPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL

INTEREST

This case presents a crucial and critical issue to existing and future property owners of
platted real estate in Ohio. The matter to be decided by this Court is where a covenant in a
recorded plat authorizes a plat to be modified or changed by a vote of fifiy-one {31%) or more of
the lot owners of the plat is such covenant notice to an owner that they own property subject to
further plat restrictions passed by the majority of landowners of the plat where the lot owner has
not yet exercised a right that would violate such amendment.

Prior to the Eleventh District Court of Appeals ruling in this case the only case in Ohio

that addressed this issue is the appellate case of Maasen v. Zoptt, 1999 WL 552747 (Ohio App.

12 Dist.} the facts of which ave indistinguishable from the case at bar. In Maasen the Twelfth

District Court of Appeals ruled that each owner of a tract in the plat took his or her tract subject
to notice of the power of sixty percent of the landowners 1o amend any covenanis governing the
plat. The Court determined that such a provision was part of the consideration in the transaction

in which each acquired his or her land. The Massen Court stated that, “the power to exercise the

tight may not be denied the owners when 60% of them act to exercise the power,”

In the case at bar fifty-one (51%) percent of the lot owners amended the plat pursuant to
its provision barring use of a lot for non-residential use or for a street or road. The amendment in
Maagen, supra, also barred the use of a lot for a street or road. The lot owners, in the case at bar,
complied with the holding in Maasen, which has stood unchallenged for over fourteen years, and
amended the restrictions. But the Bleventh District Appellate Court on December 31, 2013

issued a split decision in which the majority of the Court determined that the provision in the

plat, which provided that the plat could be amended by fifty-one (51%) percent of the voters, was



case decided by the Twelfth District,
The majority opinion of the Eleventh District Court recognized the issue to be determined

in the case when it stated at page 1 of its December 31, 2013 opinion:

“...The issues to be determnined in this case are whether a “modification
clause” in a subdivision’s resirictive covenants gives a purchaser of
property notice that future changes may restrict his use of that property,
and whether a clause allowing a majority of lot owners to “meodify or
change” the existing covenants by adding new burdens, which may
prevent a landowner from using the property for the purposes for which it
was originally purchased, is permissible. For the following reasons, we
affirm the judgment of the trial court.”

The majority court opined at page 9, 930 of its Deceraber 31 , 2013 opinion:

“{730} Restrictions adopted after the purchase of land under the
landowners’ interpretation of the law, can render the land completely
unsuitable for the purpose for which it was purchased.”

The Court majority at page 10, 32 of its December 31, 2013 opinion also stated:

“{932} Applying amendments to existing landowners could completely
alter a landowner’s ability to use his property for the purposes for which it
was intended...”

The lower appellate court majority further stated at page 11, 933 of its December 31,

2013 opinion:

“...1f the appellants’ interpretation was accepted, it would create complete
uncertainty and buyers would not be able to purchase a property with
existing covenants for fear of what changes may eventually be made. It
was reasonable, then, for Grace Fellowship to believe that the lack of &
restriction regarding the building of a driveway on its property would
allow them to build as they intended. The 2011 amendment did not just
expand upon restrictions but created an entirely new restriction.”

The majority of the Court also stated at page 12, ¥335 of its opinion:




“{935}..It stands 1o reason that the purpose of this law {referring io
O.R.C. §5301.49(A) Marketsble Title Act] is to give notice of restrictions
to the purchasers, which cannot occur when covenants can be altered to
deprive title holders from full usage of their property.”

Then at 34 at page 14 of the December 31, 2013 opinion the majority of the court stated;
“...As discussed thoroughly above, the lack of notice to Grace Fellowship
of the restrictions on its property provided sufficient justification for the
trial cowrt’s holding.”

The Eleventh District majority attempts to distinguish the case at bar from the Mazsen

case at 934, page 11 of its December 31, 2013 opinion. It states that, “In Maasen, the purchaser

did not own the tract when the amendment occurred and was only 2 prospective purchager.”

{Emphasis Added)
In its February 4, 2014 Judgment Entry denying a motion to certify a conflict the

the case now before the court when it states:

“...In Grace Fellowship, the landowner purchased its property prior to the
amendment of the covenants, This difference in facts was significant in
this court’s analysis, given that we repeatedly emphasized the impact of
the amended covenants on Grace Fellowship, as an existing owner of the
property.”

The Eleventh District Court does not correctly state the status of the lot owner in the

Maasen case when it types the lot owner as a “prospective purchaser.” The Maasen court did not

designate the lot owners as a “prospective purchaser” it found that the lot owner actually
“entered into a contract to purchase” the platted tract.

in 913 page 2 of its decision the Maasen Court said:




“On February 25, 1996 Zopff entered into a contract to purchase the tract
in Fairview Farms identified on the plat as Tract 12. It was Zopff's
intention to construct a public road across Tract 12 connecting Brewer
Road to his 98 acres of land to the south o provide ingress and egress
from its development.” (Emphasis Added)

The word “prospective” is defined in Webster's New Collegiate Dictionary as, “lkely to
be or become.” In Mazsen the lot owner, affected by the maiority vote to ban the use of the tract
for a street or road, had already signed a binding contract to purchase the property which is
tantamount to ownership because he wasn’t just thinking of buying the property he already
bought it by contract and the formality of a deed transfer had not yet taken place.

A ten page dissenting opinion was issued in the case at bar in which the dissent agreed
with the Maasen holding and concluded that, “the language of the modification clause in the case
now before this court permits the majority of the landowners to increase burdens over the yse of
the subdivision by prohibiting the construction of, inter alia, driveways and access roads over
lots for public access to adjacent lots.”

Appellants posit that the majority decision in this case conflicts with the UNanimous
holding in Maasen and the dissenting opinion rendered in the Appellate case below. Between the
two cases four judges agree 1o the Maasen rule of law and two judges do not support the Massen
rule.

The implications of the majority decision of the Court of Appeals in this case is a case of
public or great general interest because it affects every recorded plat in every County of the State
of Ohio that contains a covenant allowing a majority of plat owners to make changes or
amendments to its platted restrictions. It affects not only established plats but also the drafling of

new plats.




Does a preparer of a new plat and lot owners of existing tracts follow the Twelfth District
decision in Maasen or the Eleventh District majority holding in the case at bar? If the Eleventh
Disirict majority decision is followed it would suggest that one lot owner can defeat the vote of a
majority of lot owners in a plat who decide that a restriction should be placed on lots that would
benefit the majority of lot owners. Whereas the Twelfth District decision has determined that
such a covenant allowing majority rule is a reasonably democratic process that supports a finding
that such an amendment is a reciprocal covenant to which each owner agreed as part of the
consideration the owner gave to acquire the fee interest in his or her tract, |

Title companies and attorneys advising clients throughout the State should be able to
advise clients in all of the eighty-eight (88) counties as to whether the principle of law to be

relied upon regarding plat amendments should be the Maasen rule or the case now before this

Court. As such there is a need to have the issue settled to provide a uniform rule of law io be
applied throughout the State in the hundreds or perhaps thousands of plats that provide for plat
amendments by a vote of a majority or more of lot owners in a plat or subdivision.

Finally, the majority decision of the Court of Appeals in this case tends to set a precedent
to ignore the rule of law decided in Maasen and prohibit a majority of lot owners in a plat to
address situations where a restrictive covenant would act in the best interest of the majority of
property owners {o correct an unanticipated use of 2 lot that could adversely affect the majority
of lot owners or effect a much needed evolutionary change or modification beneficial to a
majority of lot owners. For example, such is the case in Maasen and also this case where a plat is
laid out into specific lot sizes intended for residential use and is instead used as a road or sireet to

accommodate a route for one owner 10 access property not included in the plat.



The uncertainty caused by the divergent opinions of the Eleventh and Twelfth District
Cowrt of Appeals will tend to promote additional litigation in the various courts of appeal to
determine which appellate rule will be followed until the issue is ultimately decided by 3 higher
court, A final decision by this Court will settle the law, avoid needless expenses by the parties,
conserve valuable judicial resources and provide a uniform rule of law to apply to the myriad of
property lots and tracts in this State that operate and will operate under & covenant allowing a
majority of owners in the plat to modify or change plat restrictions in accordance with an
unanticipated adverse use or evolutionary change in the use of platted property where a lot owner

has not yet exercised a right that would violate such amendment,

ii, STATEMENT OF THE CASE AND FACTS

A, STATEMENT OF THE CASE

The trial court, on Appellee’s partial motion for summary judgment for declaratory
judgment, surumarily ruled that the original plat restrictions of the Trumbull County Meadows
Plat filed in 1989 was valid and did not expire. But it raled that g December 3, 2011 Amendment
to the original plat, made in accordance with the plat covenant by vote of fifty-one (51%) percent
of the owners of lots in the plat, prohibiting streets and readways through the plat cannot be
enforced and is void.

Appellants appealed the trial court’s order to the Eleventh District Court of Appeals. A
majority of the Eleventh District Court of Appeals affirmed the trial cowt’s judgment, which was

dissented 1o by the third judge who wrote a ten-page dissenting opinion.




B. STATEMENT OF THE FACTS

On August 7, 1989 owners of a tract of land, predecessors in title to the Appellee and
Appellants, recorded Restrictions Covering All Lots and Parcels of Land in the Meadows Plat
Vienna Township, Volume 42 Page 52 at Official Record 498 Page 64 Trumbull County
Records. This will be referred to as the “1989 Restrictive Covenants.” Appellee is the owner of
Lot 13 of the 175 lots contained in the 1989 Restrictive Covenants recorded Meadows Plat,

The Meadows Plat for the subdivision contains twelve covenants and restrictions. The
first eleven of the covenants is relegated to restrict how the property is to be used for residential
purposes. The twellfth paragraph restriction designated in the 1989 Restrictive Covenants reads
as follows:

“12. The covenants herein shall be construed as covenants running with
the land, and shall remain in effect until January 1, 1999, and thereafter,
unless and except modified or changed by a vote of 51% or more, of the
lot or acreage owners of this plat, the owner or owners being entitled to

one vote for each lot owned or purchased on contract.”

Un December 5, 2011, in keeping with said covenant, property owners owning sixty
(60%) percent of the lots contained in the Meadows Plat filed an Amendment to the original
1989 Restrictive Covenants with the Trumbull County Recorder designated as Instrument No.
201112050023492. The 2011 Amendment added 913, 914, and %15 to the original 1989
Restrictive Covenants and reads as follows:

*13. All lots or acreage contained in the original Meadows Plat shall be
used solely for single family residential purposes. No lot or acreage contained
therein shall be used for or contain a road, highway, alleyway, driveway,
passageway, thoroughfare, avenue, street, route, parkway, byway, trail, lane,
path, or parking lot that connects, services, or accesses any property or real
estate located east of the Meadows Plat or land not contained in the original

and initially created Meadows Plat filed in Volume 42 Page 52 of the
Trumbull County Records of Plats.”
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“14. No ot or block of lots in the Meadows Plat shall be subject to

vacation or withdrawal from the original plat set forth in Volume 42 Page 52

of the Trumbull County Records of Plats.”

*1s5. This amendment or medification also ratifies and readopis all other

restrictions coniained in the original document of restrictions of Meadows Plat

recorded in Volume 498 Page 64 of the Trumbull County Official Records.”

The 2011 Amendment is signed by sixty (60%) percent of the owners of each lot opposite

their lot number designated on the Meadows Plat map. It is certified by Dennis Mintus, owner of

Lot 12 in the subdivision, and was notarized by a notary public prior to filing with the County

Recorder.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: Where A Covenant In A Plat Authorizes A Play To Be Modified
Ur Changed By A Vote OF 51% Or More Of The Lot Owners Of The Plat With The
Owner Or Owners Being Entitled To One Vote For Each Lot Owned Or Purchased On
Contract And 60% Of The Lot Owners Sign An Amended Plar Filed With The Recorder
To Modify Or Change The Restrictions To Exclude Non-Residential Use And FPrechude
The Use Of Lots For A Road, Drive, Passageway, Avenue, Street, Etc To Connect The
Property Owtside The Perimeters Of The Plat Said Amendment Is Valid dnd Enforceable
As 4 Matier Of Law Where A4 Lot Owner Did Not Yet Exercise A Right That Would
Violate Such Amendment. In Such Case A Landowner Is Put On Notice That They Own
Such Property Subject To An Amendment Of The Restrictions By Vote Of A Majority OF
Landowners.

This proposition is in keeping with the Twelfth District Court of Appeals holding in

Maasen v, Zopft, 1999 WL 552747 (Ohio App. 12 Dist.). The majority of judges of the Eleventh

District Court of Appeals in the case at bar ruled that such notice was not adequate and was
invalid and improperly restricted the rights of the Appellee 1o use its property as a road or street
rather than for a residence. The two cases are indistinguishable on the facts. But they have
inconsistent rulings except for the dissenting opinion of the Eleventh District, which is in

harmony with the Maagen rule or law. In Maasen the lot owner had a contract to purchase the




property, and in the case at bar the Appellee had a deed at the time the plat restrictions were
amended.

The Eleventh District majority acknowledged and adopted at page 7, 927 its opinion the
tive criteria set forth in Maasen to be used in analyzing whether an enforceable restriction has
been created by a covenant. These criteria are as follows:

First, the restrictions “must be a part of the general subdivision plan™ and applicable to all

lots. 1999 Ohio App. LEXIS 3422 at 9, citing Grant v. Hickok Oil Co.. 84 Ohio App. 309, 514,

87 N.E.2d 708 (6™ Dist. 1 948). Becond, “lot purchasers must be given adequate notice of the

restriction.” Id., citing Lopartkovich v, Rieger, 66 Ghio App. 332, 335, 33 N.E.2d 1014 (9" Dist,

1240). Third, the restrictions must be in accord with public policy. Id., citing D¥son v. Van

Sweringen Co., 121 Ohio 8t. 56, 62-63, 166 N.E. 887 {1929). Fourth, the resiriction “cannot be

implied, but must be express.” Id., citing Tavlor v. Summit Post Mo, 19, Am. Legion, Inc., 60

Ohio App. 201, 204, 20 N.E.2d 267 (9" Dist. 1938). Finally, the restriction must run with the
land and, as a result, be inserted in the form of 2 covenant in the owner's chain of title. 1d., citing

Pravidson v. Buckeve Homes, Ing., 27 Ohio Law Abs. 570 (C.P. 1942},

Both Appeliate Courts agree on the criteria but the Eleventh District Court does not agree

with the Maasen holding that when the purchaser buys the property subject to a covenant that

allows a majority of landowners to amend the covenants that the purchaser is thereby put on
notice to accept the amendments made by the majority. In the case at bar the Appelles, at the
time of the amendment and recording of the covenant, had not vet installed a road or used the
property for a non-residential use. Nor was there any evidence that the Appellee did not have
adequate access to the adjacent real estate for which it seeks to use a vacant Iot as 4 road over the

platted property.




The Eleventh District attempts to weigh the burden on the affected lot owner. In both

Maasen and the case now before the Court there were burdens to be argued. But the Maasen case

did not use the added burden on the lot owner as an excuse to disallow the amendment of the

restrictions by a majority of lot owners as allowed by the original covenants,

iv. CONCLUSION

The Eleventh District majority in this case recognized on the first page of its opinion that
the issue in this case is whether or not a subdivision restrictive covenants allowing a majority of
lot owners to modify or change the existing covenants by adding new burdens which may
prevent a landowner from using the property for the purposes for which it was originally

purchased, is permissible. The Twelfth District Appellate Court case of Maasen. cited supra,

states that the original covenants allowing for change or modification by majority vote of
landowners is adequate notice o the owners of future amendments. But the majority of the
Eleventh District states it is not sufficient notice as evidenced by the various quotes of its opinion
set forth above.

The dissenting Judge correctly states at page 19 of the dissenting opinion that, “...{62}
The majority attempts to distinguish Maasen from the instant matter by pointing out the
amendment in Maasen was recorded prior to the defendant taking ownership of the property.
This, however, is a factual distinetion that has no ultimate bearing upon the legal holding....”
owner had already signed a contract for the purchase of the property before the amendment and
was not just 4 “prospective purchaser.” The two cases are in conflict and leave the law unsettled.

The case now involves a matter of public and great general interest to all lot owners owning land

10




in a plat that contains a covenant to allow a majority of landowners to amend the plat covenants
and restrictions. Attorneys, title companies, trial courts, and landowner’s need settled law as 1o
which Appellate Cowrt case to follow. The Appellants request that this Court accept jurisdiction

in this case so that this important issue presented will be reviewed on the merits.

Respectfully Submitted,

FRANK R. BODOR (0005387)
157 Porter Street, NE

Warren, Ohio 44483

Phone: (330) 399.2233
Facsimile: (330) 399-3165
Email: frank bodor@email.com
Attorney for Appellants
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I hereby certify that a copy of the foregoing Appeliants’ Memorandum in Support of
Jurisdiction was sent by regular U.S. mail, postage pre-paid, and electronically this 12th day of
February 2014, 1o the following:

Thomas C. Mader, Esqg.
5000 E. Market Street — Suite 33
Warren OH 44484

Attorney for Appelles

James M. Brutz, Esq.
410 Mahoning Avenue N'W
Warren, OH 44483
Attorney for Appellant Eric M. Kapp
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FRANK R. BODOR (00035387)
Attorney for Appellants
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JACK HARNED, et al,
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Judgment: Affirmed.
Thomas C. Nader, Nader & Nader, 5000 East Market Strest, #33, Warren, OH 44484
{For Plaintiff-Appelies).

Frank R. Bodor, 157 Porter Street, N.E., Wamen, OH 44483 (For Defendants-
Appellants).

DIANE V. GRENDELL, J.

{91} Defendants-appellants, Jack Hamed, and several other owners of land in
the Meadows Plat subdivision, appeal from the Judgment Entry of the Trumbull County
Court of Common Pleas, entering partial summary judgment in favor of plaintiff-
appellee, Grace Fellowship Church, Ine. The issues o be determined in this case are
whether a “modification clause” in a subdivision’s restrictive covenants gives &
purchaser of property notice that future changes may restrict his use of that property,

and whether a clause allowing a majority of ot owners to “modify or change” the

LPPEHDER 2 o




existing covenants by adding new burdens, which may prevent a landowner frorm using
the property fér the purposes for which it was originally purchased, is permissible. For
the following reasons, we affirm the judgment of the trial court.

{2} On August 7, 1989, owners of a fract of land recorded “Restrictions
Covering All Lots and Parcels of Land in the Meadows Plat, Vienna Township.” These
1989 restriclive covenants included 12- paragraphs governing bullding and use in the
Meadows Plat subdivision. The first 11 paragraphs set forth various restrictions on the
use of the property, including, inter alia, the required set-back line and size of dwellings,
construction restrictions, and limitations on tems that may be placed or parked on the
parcels.

{31 Paragraph 12 of the 1888 restrictive covenants provided the following:

{44} The covenants herein shall be construed as covenants running with

the land, and shall remain in effect until January 1, 1998, and
thersafter, unless and except modified or changed by a vote of 51%
or more, of the lot or acreage owners of this plat, the owner or owners
being entitled to one vole for each lot owned or purchased on
contract.

{83} On March 24, 2011, Grace Fellowship purchased land located at Lot 13 in
the Meadows Plat. Grace Fellowship also purchased 70 acres of land adjacent o the
Meadows Plal. After the purchases, a Grace Fellowship emploves met with various
landowners in the Meadows Plat to discuss Grace Fellowship's plans to build a church
on the newly purchased land and o construct a driveway or access road upon Lot 13,
Grace Fellowship’s plans did not violate the 1989 restrictive covenants. On December

5, 2011, a majority of the owners in the Meadows Plat signed a document attempting to

2



amend the 1989 restrictive covenants, pursuant to paragraph 12. The amendment
created additional restrictions on the usage of the properly in the Meadows Plat. The
2011 amendment provided the following:
{463 13. All lols or acreage contained in the original Meadows Plat shall
be used solely for single family residential purposes. No lot or
acreage confained therein shall be used for or contain a road,
highway, alleyway, driveway, passageway, thoroughfare, avenus,
strest, route, parkway, byway, trail, lane, path, or parking lot that
cornects, services, or accesses any property or real estate located
aast of the Meadows Plat or land not contained in the original and
initially created Meadows Plat filed in Volume 42 Page 52 of the
Trumbull County Records of Plats.
{7; 14, No ot or block of lots in the Meadows Plat shall be subject o
vacation or withdrawal from the original plat set forth in Volume 42
Page 52 of the Trumbull County Records of Plats.
{98} 15, This amendment or modification also ratifies and readopts all
ather restrictions contained in the original document of restrictions
of Meadows Plat recorded in Volume 498 Page 84 of the Trumbull
County Official Records.

{99 On April 18, 2012, Grace Fellowship filed a Complaint for Declaratory
Judgment and Other Relief against the owners of the lots located in the Meadows Plat.
Count One of the Complaint sought a declaration regarding the meaning of section 12
of the 1989 restrictive covenants and that the covenants had expired; Count Two

requested a declaration that the 2011 amendment was “ineffective as to the owners




taking title prior to its date of recording” and void; Count Three sought a declaration that
the 2011 amendment was void for public policy reasons; Count Four sought a
deciaration that the fallure to give notice prior to the amendment rendered it void; and
Count Five sought damages.

{916} Two separate Answers were filed by the various defendants on June 12
and July 12, 2012,

{911} The Meadows Plat landowners filed a Motion for Summary Judgment on
November 16, 2012, arguing that the 1889 covenanis had not expired; the landowners
could amend the covenants; the amendment applied 1o existing landowners: and that
notice was not required fo obtain the votes necessary for the amendment.

{412} Grace Fellowship filed a Partial Motion for Summary Judgment on January
23, 2013, requesting summary judgment on Counts One, Two, and Four. Grace
Fellowship argued that the restrictive covenants had expired on January 1, 1898, and
that the 2011 amendment violated Ohic's Marketable Title Act because it aliowsd an
increased burden to the property upon the amendment of the restrictive covenants, It
also argued that the amendment viclated its religious freedom, disallowed the church 1o
have ingress and egress across the property, and that a proper vole was not held to
modify the covenants.

{413} On February 22, 2013, the trial court Issued a Judgment Entry, granting
partial summary judgment in favor of Grace Fellowship on Counts Two and Four, and
also granting summary judgment in favor of the landowners on Counts One and Three.
The court held that the 1988 restrictive covenants are still in effect, as to Count One,
and that there was no svidence to support the contention under Count Three that there

was a religious motivation to the landowners’ actions.
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{#14} Regarding the 2011 amendment, however, the court held that “the
Amendment to the 1888 Meadows Plat restrictions cannot be enforced sither in law or
in equity” and declared the amendment 1o be void. The court held that the original
restricions  did not mandate that only residential homes be constructed, the
amendments added additional burdens 1o Grace Fellowship without notice, and that
Grace Fellowship purchased the property with reliance on the existing resfrictions .

{415} The Meadows Plat landowners timely appeal and raise the following
assignments of error

416t “[1.] The trial court éammiﬁed prejudicial error and abused its discretion in
declaring void the 2011 amendment to the 1989 restrictive covenants,

{417 “[2.] The trial court committed prejudicial error and abused s discretion in
failing to determine that proper notice was afforded appeliee in the original 1989
restrictive covenanis,

{¥18} “[3.] The trial court erred and committed prejudicial error in determining
that appellee was required o vote in order for the amendments to the plat to be valid.

{919} “[4.] The trial court erred and abused its discretion in determining that the
2011 amendment was not in accord with the Ohio Marketable Title Act.

{9203 "[5.] The trial court erred and abused its discretion in determining on page
4 of its judgment entry that the case is even stronger for the appeliee because the 1989
restrictive covenants only allow for changes and modifications, not amendments or
additional provisions.

{821} "[6.] The trial court erred and abused its discretion in failing fo consider all
of the covenants in the 1989 plat to aftempt to understand the original property owners[’]

imtention that the lots be used for residences and not for streels, or roads.”




{922} Pursuant to Civil Rule 58(C), summary judgment is proper when {1} the
avidence shows “that there is no genuine issue as to any material fact” to be litigated,
(2} "the moving party is entitied to judgment as a matter of law,” and (3) “it appears from
the evidence ™ * * that reasonable minds can come to but one conclusion and that
conclusion is adverse to the parly against whom the motion for summary judgment is
made, that party being entitled to have the evidence * * * construed most strongly in the
party’s favor.” A trial cowr's decision to grant summary judgment is reviewed by an
appellate court under a de novo standard of review. Graffon v. Qhio Fdison Co., 77
Chio 5t.3d 102, 105, 671 N.E.2d 241 (1986). “A de novo review requires the appeliate
court o conduct an independent review of the evidence before the trial court without
deference to the trial court's decision.” (Citation omitted.) Peer v. Sayers, 11th Dist.
Trumbull No. 2011-T-0014, 2011-Ohio-5438, § 27.

{923} For sase of discussion, we will consider several assignments of error
jointly.

{424} In their first assignment of emor, the landowners argue that the 2011
amendment was not void, since it was permitted by the 1989 restrictive covenanis. In
their second assignment of error, they argue that the restrictive covenanis themselves
gave Grace Fellowship proper notice of the landowners’ ability to change the covenants
through an agreement by the majority. Further, in their fourth assignment of error, the
landowners argue that any amendments 1o the original covenanis did not violate the
Chio Marketable Title Act, emphasizing that there was no unknown burden to Grace
Fellowship, given that the 1989 covenants stated they could be modified.

{925} A restrictive covenant is a “private agreement, [usually] in a deed or iease,

that restricts the use or occupancy of real property, [especially] by specifying lot sizes,
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building lines, architectural styles, and the uses to which the prapeﬁy may be put.”
Canton v. Stafe, 85 Ohic $t.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, ¥ 28, citing
Black's Law Dictionary 371 (Tth Ed.Rev.1999). In the context of property law, a
‘covenant” denoctes a contract that is elther personal or “runs with the land.” Maasen v,
Zopff, 12th Dist. Warren Nos, CA98-10-135, CA98-10-138, and CA98-12-153, 1950
Ohic App. LEXIS 3422, 7 (July 26, 1999). Restrictions running with the land are
“intended o limit the grantee’s use of the land to specified purposes, with the obiect of
protecting the interests of all landowners in the same aliotment” Jd. Chio's legal
system does not favor restrictions on the free use of real property.  Driscoll v.
Ausiintown Assocs., 42 Ohio 5t2d 283, 277, 328 N.E2d 305 (1275}, Rockwood
Homeowners Assn. v. Marchus, 11th Dist. Lake No. 2008-L-130, 2007-Ohic-3012, 9
12 (*[ilt is well-established that restrictive covenants on the use of property are generally
viewed with disfavor”).

{926} A restrictive covenant is interpreted under general contract principles and
“when a covenant's language is indefinite, doubtful, and capable of contradictory
interpretations, courts are to construe the covenant in favor of the free use of land, *# *
However, courts must enforce a restriction where it is clearly and unambiguously found
in a covenant.”™ S & 8 Aggregate, Inc. v. Brugmann, 11th Dist. Portage No. 2001-P-
0079, 2002-Ohio-7348, § 13, citing Brocks v. Orshoski, 128 Ohio App.3d 388, 390, 717
N.E.2d 1137 (6th Dist.1998); LuMac Dev. Corp. v. Buck Point Lid, Partnership, 61 Chio
App.3d 868, 563, 573 N.E.2d 681 (Bth Dist. 1888).

{827} In Maasen, the Twelfth Appeliate District compiled five criteria 1o assist a
court in analyzing whether an enforceable restriction has been created by a covenant.

First, the restrictions "must be a part of the general subdivision plan” and applicable o




all ots. 19989 Ohio App. LEXIS 3422 at 9, citing Grant v. Hickok O Co., 84 Dhio App.
508, 514, 87 N.E.2d 708 (6th Dist.1948). Second, “lot purchasers must be given
adequate notice of the restriction.” fd., citing Lopartkovich v. Risgsr, 86 Chio App. 332,
335, 33 N.E.2d 1014 (8th Dist.1940). Third, the restrictions must be in accord with
public policy. Id., citing Dixon v. Van Sweringen Co., 121 Ohio 8t 56, 82-63, 166 N.E.
BBY (1829). Fourth, the restriction “cannct be implied, but must be express.” Jjd., citing
Taylor v. Summit Post No. 18, Am. Legion, Inc., 60 Chic App. 201, 204, 20 N.E 2d 287
(Oth Dist.1838). Finally, the restriction must run with the tand and, as a result, be
inserted in the form of a covenant in the owner's chain of title. Jd, citing Davidson v,
Buckeye Homes, inc., 27 Ohio Law Abs. 570 (C.P.18942).

{428} In the present case, as the trial court explained, Grace Fellowship took
title to Lot 13 subject to the 1989 restrictive covenants, which did not expressly mandate
that residential homes be erected on each ot and did not prohibit the construction of
access roads or driveways on a lot.  Grace Fellowship relied upon the existing
restrictions at the time it purchased Lot 13, since they did not prohibit its intended use
for the property. The non-residential use restrictions, enacted through the 2011
amendment, became active affer Grace Fellowship acquired Lot 13, and # had no
actual notice of the restrictions.

{9257 It must be emphasized that restrictive covenants are to be construed
against restricting the use of the property. “The general rule, with respect to construing
agreements limiting the use of real estate, is that such agreements are strictly construed
against limitations upon such use, and that all doubts should be resolved against a
possible construction thereof which would increase the restriction upon the use of such

real estate.” Bove v. Giebel, 169 Ohio 8t. 325, 159 N.E.2d 425 (1959), paragraph ona
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of the syllabus. In a case such as the present matter, where there is a risk of g
landowner's usage being greatly restricted by the amendment of the covenants, courls
must protect the rights of the landowner. This is especially true when the landowner
was not on notice of stuch a restriction and the change did not occur until after the
purchase of the property. See Van Deusen v. Ruth, 125 SW.2d 1, 14 {Mo.1839)
{upholding a questioned modification clause that allowed additiona! restrictions would
compsd the court “lo construe the clause undser discussion most fiberally in order fo
authorize new restrictions 1o be fostered upon the subdivision,” in contravention of the
policy to resolve the issue in favor of free use of real estate).

{438] Restrictions adopted after the purchase of land, under the landowners’
interpretation of the law, can render the land completely unsuitable for the purpose for
which it was purchased. Grace Fellowship purchased Lot 13 for the purpose of making
it a driveway, aware that the covenanis contained no restriction on such g LSe,
presumably choosing the property based on this consideration. #t is noteworthy that
Grace Fellowship purchased 70 adjoining acres of property on the same date as the
Meadows Plat property and that the inability fo use the Meadows Plat property as
intended can impact the additional land.

{431} The court in McMillan v. Iserman, 120 Mich.App. 785, 327 N.W.2d 559
(1982), reached a similar conclusion where the owners of property, in the abssnce of a
restriction to the contrary, bound themselves by contfract to a particular use of their land.
An amendment to the deed restrictions prohibiting such use, ordering them to comply
with the restrictions, was found fo be unfair. The court held that “lejven with the
knowledge that deed restrictions can be amendead, lot owners have a right to rely on

those restrictions in effect at the time they embark on a particular course of action




regarding the use of their land.” Id. at 782, Although there was no contract for use in
the present matter, the same principles apply. Grace Fellowship purchased Lot 13 at
the same time it purchased 70 additional acres, with a plan to build a driveway on the lof
to ulilize the adjacent propsrty, on which it planned to erect a church. I relied upon the
absence of a deed restriction, just as the party did in McMilian.

{432} Applying amendments fo existing landowners could completely aller a
landowner's ability to use his property for the purposes for which it was intended. This
would be similar to a governmental taking by a private entity and is not an equilable
policy. itis also noteworthy, for the purposes of comparison, that in cases dealing with
the general application of zoning and usage requirements exercised by local
govermnments, a reasonable policy of “grandfathering in” past owners and uses is
applied. See Sfafe ex rel. Anderson v. Obetz, 10th Dist. Franklin No. 06AP-1030, 2008-
Ohio-4064, 1 68 (addressing grandfathering issue). A purchaser should be given the
same right under restrictive covenants, at least o the extent that the change in the
covenants is harmful to his interests.

{933} The Meadows Plat landowners contend the trial court erred because
Grace Fellowship was on notice, at the time it purchased Lot 13, that 3 majority of lot
owners could modify or change the covenants. However, it was not clear from the 1989
restrictive covenants that they would allow for a major modification that would
refroactively remove a landowner's right to use his property as intended, aspecially
given that they provided only that the “covenants herein” could be changed or modified.
See Lakeland Property Owners Assn. v. Larson, 121 liLApp.3d 808, 810 (it App.CtL
1884} (where the court noted that the modification of the covenant was limited fo

‘changes of existing covenants” since the language that preceded the covenants stated
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that changes were permitied o “the following covenanis” and “the said covenants”), if
the appeflants’ interpretation was accepted, it would create complete uncertainty and
buyers would not be able to purchase a property with existing covenants for fear of what
changes may eventually be made. It was reasonable, then, for Grace Fellowship to
believe that the lack of a restriction regarding the building of a driveway on its property
would aliow them to build as they intended. The 2011 amendment did not just expand
upon restrictions but created an entirely new restriction.

{934} The landowners also cite to Maasen v. Zopff, 1988 Ohio App. LEXIS
3422, extensively throughout their brief as support for the contention that Grace
Fellowship was given notice of the potential modifications to the restrictive covenant
through the modification provision in the 1988 covenants. We find no basis for following
its holding, especially given the factual dissimilarities of the case. In Maasen, the court
determined that a modiﬁcaﬁon} clause was valid and could be ulilized to change the
substance of the covenants, fo the extent 80 percent of the owners agreed. /d. at 16-
17. Howaver, in its opinion, the court specifically emphasized that ancther case,
Mclillan, discussed above, was distinguishable because the party owned title 1o the lot
before the restriction was adopted. In Maasen, the purchaser did not own the tract
when the amendment occurred and was only a prospective purchaser. The court
emphasized, therefore, that he did not suffer any damage to a legal or eguitable
interest. Jd at 19-20. Clearly, then, the court took into consideration whether an
amendment will damage a parly. Since the dissimilar facts in Maasen raised different
considerations in that court's overall analysis, we decline to reach the same result in this

Ca8e.
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{435} Although the landowners argue that there was no case law to support the
lower court’s conclusion that the Ohio Marketable Title Act prevented the application of
the 2011 amendment to Grace Fellowship, the trial court's consideration of this statute
was not improper.  This was not the sole basis for is conclusion but mearely a factor it
considered. Pursuant to R.C. 5301.48(A), for encumbrances to attach to marketable
title, “specific identification [must] be made therein of a recorded title transaction which
creates such easemend, use restriction, or other interest.” See Semachko v. Hopko, 35
Chio App.2d 205, 211, 301 N.E2d 560 (8th Dist.1873) (“{alny interest in land such as
an easemant or use restriction in existence prior to a root of title is extinguished unless
itis * * * specifically stated or identified in the root of title”). 1t stands {o reason that the
purpose of this law is to give notice of restrictions to the purchasers, which cannot ocour
when covenants can be altered to deprive title holders from full usage of their property.

{36} Regarding‘the first assigniment of error, it follows from the preceding
analysis that, since the 2011 amendment was invalid and improperly restricted the
rights of an existing property owner, the lower court did not err in finding i void.

{37} Furthermore, the 2011 amendment is also void because provision 14,
which states that “[njo lot or block of lols in the Meadows Plat shall be subject fo
vacation or withdrawal from the original plat,” is improper. The approval of platting and
subdivision issues is generally granted to the local government, not individual owners.
For example, Secticm 711 of the Ohio Revised Code sets forth specific requirements for
platling, which generally require the submission of the plat for approval to the board of
county commissioners and allow boards of county commissioners to “adopt general
rules governing plats and subdivisions of land falling within® their jurisdiction. R.C.

711.058(A) and (B), R.C. 711.10 (requiring approval of a plat in a subdivision in an
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unincorporated territory in certain circumstances), 2. H. English, Inc. v. Koster, 81 Ohio
St2d 17, 18, 399 N.E.2d 72 (1880) (R.C. 711.10 “grants county and regional planning
commissions authority {o adopt rules and regulations governing plats and subdivisions
of land”).

{938} Moreover, a plat certifying land outside of a municipal corporation, such as
a township lke Vienna, may not be recorded “without the approval thereon of the board
of county commissioners of the county wherein such lands are situated.” R.C. 711.041.
To the extent that this amendment io the covenants, by creating rules related to the plat
iself, may interfere with government authority over this issue, it must also be
considered void.

{439} Although the dissent argues that the foregoing issue is not properly
addressed by this court, it must be emphasized that appeliate courts are permitied to
consider additional reasons not raised by the trial court in reaching its decision. Mensch
v. Fisher, 11th Dist. Portage No. 2002-P-0055, 2003-Ohio-5701, 4 54 {"{alithough for
different reasons, we find that the trial cour's judgment overruling appellant’s motion”
was proper); Gurry v. C.P., 2012-Chio-2640, 972 N.E.2d 154, 9 6 (8th Dist.) (affirming
the trial courl's decision “on different grounds™. See also Stafe v. Rubes, 2012-Ohio-
4100, 975 N.E.2d 1054, § 33 (11th Dist) {“[rleviewing courts affirm and reverse
judgments, not reasons”) {citation omitted).

{946} Based on the foregoing considerations, the frial court properly found that
the 2011 amendment was void and could not be enforced against Grace Feliowship.

| {941} The first, second, and fourth assignments of error are without merit,
{442} In their third assignment of error, the landowners argue that Grace

Feliowship was not required to be permitied to vote on the amendment. However, it is
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unnecessary to determine whether Grace Fellowship was entitied to vote, since other
grounds exist for finding that the amendment of the restrictive covenants was invalid as
o Grace Feiiowship.

{943} The third assignment of error is moot.

{444} In their fifth assignment of error, the landowners argue that the lower court
erred in determining that the 1989 restrictive covenants allowed for only mcdiﬁcaﬁons of
the covenants, not the addition of more provisions. As discussed thoroughly above, the
lack of notice to Grace Fellowship of the restrictions on its property provided sufficient
justification for the tial court's holding. This issue was merely an additional basis
provided by the trial court for finding that the amendment was not enforceable against
Grace Fellowship.

{945} The fifth assignment of error is moot.

{846} In their sixth assignment of error, the landowners argue that the trial court
falled to consider all of the restrictions in the 1989 covenants to understand that the
intention of the residents was for the lots to be used for residential purposes, not for
strests or driveways.

{147} As noted above, covenants must be construed strictly and in favor of a
landowner's free use of his properly. The fact that the covenants contained various
restrictions relating to residential homes does not warrant a conclusion that no other
uses of the property could be made. If such an intent existed, it should have been
gxpressly written into the 1989 restrictive scvenants; The burden should not be on
Grace Fellowship {o review the covenants and determine what the landowners may
have intended, but not actually included, in the covenants., A “limitation upon the use of

the property is oo serioys a matter to be predicated upon mere inference. *** {f such
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restrictions are to be enforced and such limited use maintained, the existence of the
agresment 1o restrict must not be left to mere conjecture and inference.” Tayilor, 80
Ohio App. at 203, 20 N.E.2d 267 (“restrictions are not to be extended by conjecture or
implication, or to be inferred from doubtful language™ {citation omitted).

{848} The sixth assignment of error is without merit.

{949} Based on the foregoing, the judgment of the Trumbull County Court of
Common Pleas, entering partial summary judgment in favor of Grace Fellowship

Church, is affirmed. Costs to be taxed against appellants.

COLLEEN MARY O'TOOLE, J., concurs,

CYNTHIA WESTCOTT RICE, J., dissents with a Dissenting Opinion.

CYNTHIAWESTCOTT RICE, J., dissents with & Dissenting Opinion.

{450} Because | disagree with the ultimate disposition of the matter sub judics, |
respectfully dissent.

{951} The majority’'s principal basis for affirming the trial court is its thesis that
appeliee purchased the property without actual notice of the restrictions contained in the
2011 Amendment. Because courts must protect a landowner's right to use his or her
land freely and, by implication, strictly construe agreements limiting land use against
any limitation, the majority maintains the purported lack of actual notice of the 2011
Amendment renders the modification void and unenforceable. With respect fo the facis

of this case, | disagree with the both majority’s premise and conclusion.
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{452} Initially, | acknowledge that Ohio's legal system does not favor restrictions
on the free use of real property. Driscolf v. Austinfown Assocs., 42 Ohio St.2d 283, 277
{1975). This point notwithstanding, the tanguage of a restrictive covenant is interpreted
using the rules govering the interpretation of confracts. Diffingham v. Do, 12th Dist.
Butler Nos. CA2002-01-004 and CA2002-01-017, 2002-Ohic-3349, 18, “If the
covenant's language is indefinite, doubtful, and capable of contradictory interpretations,
the court must construe the covenant in favor of the free use of land.” Cumberand Trail
Homeowners Assn., Inc. v. Bush, &th Dist. Licking No. 11 CA 40, 2011-Ohio-6041, 713,
citing Houk v. Ross, 34 Ohio St2d 77 {1873), paragraph two of the syliabus.
Alternatively, if the restriction is expressed in plain and unambiguous tlanguage, it must
be given effect in accordance with its express praviséané. Taylor v. Summit Post Co.
No. 18, 60 Ohio App. 201, 204 (9th Dist.1938).

{953} In granting summary judgment, the trial court initially determined appellee
took fitle fo Lot 13 subject fo the previously recorded 1989 restrictive covenants: these
restrictions, however, did not expressly mandate residential homes be erected on each
fot and they did not prohibit the construction of access roads or driveways on a ot or
lots. The court underscored that appeliee reasonably relied upon the existing
restricions at the fime it purchased Lot 13. Bscause the non-esidential use
restrictions, enacted through the 2011 amendment, became active affer appelles
acquired Lot 13, the trial court determined, and the majority agrees, that appsliee had
no actual notice of the restrictions.

{454} Appellee, while not on actual notice of the specific driveway restriction
enacted via the 2011 Amendments, was on actual notice that the covenanis could be

madified or changed; and, as a result, appellee had knowledge that it was subject to the
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vagaries of the majority landowners' collective will as it pertains to the medification of
the existing restrictions. The majority’s position that appellees were not on actual notice
of the specific burdens infroduced by the 2011 Amendments is of no moment. Appeliee
had sufficient, actual notice of the existing restrictions and was on actugl notice that
existing restrictions could be modified or changed. Appellee elected to purchase the
property with this knowledge. Appelles cannot now cry foul or reasonably claim, as a
sophisticated corporate purchaser, that it was ignorant of the potential ramifications of
purchasing the property in light of the potential that the restrictions could be changed
and those changes could redound to their disadvantage.

{§55; | further take issue with the trial court's, as well as the majority’s,
observation that appellee’s position is strengthened by the language of the 1080
restrictive covenants because it “allow]s] for changes or modifications, not amendments
or additional provisions.” The distinction drawn by the trial court, as well as the majority,
is one without difference.

{956} By drawing a distinction between “changes” or “modifications” and
‘amendments” or “additional provisions,” the majority tacitly maintains that, via
paragraph 12, a majority of landowners may only “change” or ‘modify” an existing
burden. | acknowledge that paragraph 12 of the 1888 restrictive covenants permits “the
covenants contained herein * * * [to be] modified or changed by a vote of 51% or more
of the lot or acreage owners.” | do not, however, read this clause as a limitation on the
majority of landowners’ ability to create additional, enforceable covenants.

{457} "Change” is defined as "o make different,” “to make radically different,” or
“ransform.” Websters New Collegiate Dictionary, 1977, p.185-186. “Modify” is defined

as "to make minor or fundamental changes” /d. at 738. The words “change” or ‘modify”
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consequently include any alteration whether involving increased restrictions or
decreased restrictions. Paragraph 12 therefore would permit the existing covenants to
be changed or made different either through adding, loosening, or extinguishing
burdens. | would therefore conclude that confining the meaning of the terms ‘change”
or "modify” to the alteration of existing covenants is unnecessarily and arbifrarily narrow.

{958 This position finds support in Maasen v. Zopff 12th Dist. Warren Nos.
CAZ8-10-135, CA88-10-138, CA98-12-153, 1898 Ohio App. LEXIS 3422 (July 28,
1899). In Maasen, owners of properly in a subdivision became aware of a contracior's
intention fo purchase a lot in the plat and construct an access road on the lot. Pursuant
o a modification clause in ils covenants, the owners subsegquently amended restrictive
covenants to prohibit the construction of roads and streets on any lot. The amendment
clause permitied “these covenants” {o be “amended by written consent of sixty (80)
percent of the owners of tracts.” The defendant ultimately purchased the lot with
knowledge of the amendment. And before obtaining approval from the local planning
comimission 1o construct the roadway, the plaintiffproperty owners commenced an
action fo enjoin the construction. The frial court ruled, inter alia, that the added
covenant could not be applied to the defendant because, in its view, the modification
provision could not be employed 1o impose new or additional burdens,

{4591 On appeal, the Twelfth Appellate District disagreed, holding the structure
of the original covenants authorized the owners to vote and amend any covenant
without imitation. The court observed:

{60; [Wihere the power fo amend is extendad to subsequent grantees

who are afforded a more or less democratic method of amendment,

courts have generally viewed agreements o amend as mutusl or
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reciprocal covenants. And, just as courts have generally
recognized the power of property owners to impose proteciive
covenanis, they have ofien nol questioned contracts or covenanis
which permitted amendment of the restrictions Imposed. /d. at *18,
citing 4 ALR 3d 570.

{961} With this in mind, the court determined the modification provision
authorized 60 percent of the owners of all fracts to vote and amend any covenant,
without limitation. And, the court concluded, the provision was premised upon “a
reasonably democratic process” and that “supporied] a finding that the amendment
provigion * * * is a reciprocal covenant to which each owner agreed as part of the
consideration the owner gave o acquire the fee interest in his or her tract.” Id.

{62} The majority attempts to distinguish Maasen from the instant matier by
pointing out the amendment in Maasen was recorded prior fo the defendant taking
ownership of the property. This, however, is a factual distinction that has no uliimate
hearing upon the legal holding. The Maasen court determined the modification clause
was valid and could be utilized to change the substance of the covenants, without
limitation, to the extent B0 percent of the owners agreed. In this case, appelles took
pqssesgéon and ownership of Lot 13 with the knowledge that, through a democratic
process, the covenants could be modified or changed by a vote of 51 percent of the
landowners. Similar to the Twelfth District in Massen, | would conclude that the terms
‘change” and “modify” in paragraph 12 afford the landowners unlimited ability to
increase or decrease the restrictions by a majority vote. And, because appelies took
the property with actual knowledge of this possibility, it is bound by the amendments

enacted pursuant o the procedures set forth in the original modification clause. Thus, |
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would hold the trial court erred in concluding that paragraph 12 did not permit appellants
to pass additional restrictions that run with the land.

{963} Further, the méjarity cites various cases in support of its position. These
cases are either distinguishable from the instant matter or utilize the unnecessarily
narrow construction of amendatory language. First, in Van Deusen v. Ruth, 343 Mo.
1086 (Mo.8up.Ct. 1938), an instrument creating restrictions provided that burdens could
be "modified, amended, released, or extinguished” by a parcentage of the owners. The
Missouri Supreme Court struck certain amendments to the covenants as invalid
because they increased the burdens on landowners. The court held that the
amendment provision, to the exient it permitted restrictions to be “released or
extinguished,” only contemplated amendments that lessenad preexisting burdens. As
the court in Maasen, supra, apily observed:

%64} The construction given the amendment provision in Van Deusen is
consistent with the canon of construction noscitr a sociis, to
interpret a general term ("modified, amended”) in a series fo be
similar to more specific terms in the same series (“released, or
extinguished™). However, covenant 8 of the Faiview Farms plat
containg no more specific terms that limit the term “amendment” as
it appears there. Therefore, Van Deusen offers fittle support for the
izl courl's holding that covenant 9 does not permit amendments
that impose greater burdens or restrictions.

{465} Similar to the instrument in Maasen, the modification provision in this case

contains no such specific language to limit the scope of the terms “change” or “rnodify.”
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{667 Further, in Lakeland Property Owners Association v. Larson, 121 Il
App.3d 805 (liLApp.Ct. 1984), an llincis appeliate court sffirmed a tial court's
conclusion that a modification clause in a covenant agreement, which authorized a
majority of landowners to “change the covenants in whole or in part,” only permitted the
owners to change the existing covenants. In so holding, the court relied upon the
language of the covenants that stated the modification clause permitied owners o
change “the following covenants.” /d. at 810. As discussed above, however, | discern
no intellectually honest basis for confining the meaning of the word “change” to the act
of modifying existing covenanis when the term itself, in s ordinary meaning,
necessarily denotes the possibility of both increasing and decreasing burdens. In my
view, therefore, the distinction drawn by the court in Lakeland is artificial and ultimately
unpersuasive.

67 Moreover, in McMillan v. Iserman, 120 Mich. App. 785, an owner of a lot in
a subdivision leased premises o a tenant for operation of a stateicensed group
residential facility. Later, use restrictions applicable to the subdivision were amended,
pursuant to a modification clause, to prohibit the facility. A Michigan sppellate court
concluded that the lot owners seeking to enforce the new restriction were estopped from
enforcing the provision. The court reasoned the prohibition, that was snacted
subseguent to the lease, should not be enforced because it would compel the owner
into a breach of contract; further, the court determined the prohibition of a state-licensed
facility was a violation of public policy.

{#68} Here, there is nothing indicating appelles will be compelied to breach a
contract with any third parties if the amendment is enforced. Furthermore, although

Ohio law disfavors restrictions, | fail to see how, and appelliee does not specifically
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argue, that enforcement of the modification wéuid violate public policy. For a restriction
io be declared vold for breach of public policy, it must viclate some stalute or be
contrary to judicial decision, or against public health, safety, morals, or welfare. Dixon v,
Van Sweringen Co., 121 Chio St. 56 {1929). | am unaware of, and neither appelies nor
the majority, cite a statute or judicial decision that would prohibit enforcement of the
amendment.  Moreover, enforcing the amendment, while contrary to appelles’s
interests, does not, in any obvious or direct way, function to compromise public health,
safety, morals, or welfare.

{469} Notwithstanding the foregoing, the majority asserts, as an ostensible
appeal to public policy, that enforcement of the 2011 Amendment would be unfair
because "it would create complets uncertainty and buyers would not be able io
purchase a property with existing covenants for fear of what changes may eventually be
made.” In my view, this potential eventuality does not smack of unfairmess where, as
here, a buyer takes a property with actual knowledge that the restrictions in place at the
time of purchase could be increased, decreased, or extinguished. Holding an informed
buyer to the terms of the covenant they were aware of at the time of purchase is notan
act of unfaimess. To the contrary, the majority’s position operates to unfairly interfere
with the existing landowners’ freedom to contract and, in effect, renders an otherwise
valid modification clause a nullity.

{970} Next, | take issue with the majority's supplemental conclusion that the
2011 Amendment is void because provision 14 is legally problematic. That provision
provides that “[njo lot or block of lots in the Meadows plat shall be subject to vacation or
withdrawal from the original plat.” The majority notes that this provision is contrary to

law because ‘[the approval of platiing and subdivision issues is generally granted 1o the
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iocal government, not individual owners.” The trial court did not base its legal conclusion
on the propriety of provision 14 in its judgment. Moreover, appeliee did not file a cross-
assignment of error contesting the propriety of provision 14 as an additional basis for
upholding the trial court's decision. The issue is simply not before this court.

{171} Given these points, | maintain it is improper for this court to evaluate, sua
sponte, for the first ime on appeal, an issue that was neither a basis for the trial court's
decision nor briefed by the parties. This is especially true where the purported legal
problem is not em‘jreﬁy manifest. That is, provision 14 seems merely to restrict a
landowner's ability to withdraw their property, perhaps by some strange act of
cessation, from the original plat; this limitation does not confer any specific authority to
the landowners to re-plat the development or approve additional plats. Because the
restriction does not obviously viclate the law, | believe the majority’s analysis, in this
regard, goes too far. Where there is no conclusion upon which this court can impute
error o the trial court and appelles did not advance any argument regarding the
invalidity of provision 14 in further support of the trial court's judgment, | maintain this
court should exercise judicial restraint and refrain from dispositive comment on the
issue.

{972} Finally, although the majority does not address the issue, | would
additionally hold appellants contention that the amendment was void because
appeliants failed o provide appeliee notice that an amendment was being considerad
by the ot owners is aisel} without merit. Paragraph 12 states that the 1989 restrictive
covenanis could be modified or changed by a vote of 51% or more of the landowners,
The modification clause further provides that each lot owner is entitled to one vote for

each lot owned. The only requirement for modification is a majority vote of the owners.
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And the instrument does not set forth a specific procedurs for seeking or proposing a
modification.  Accordingly, although appelles was entitled to a “vote” on the proposed
amendment, this does not mean the drafter(s) of the proposed amendment were
required o give notice o all owners or hold a meeting on the proposal. The language of
the instrument simply requires majority approval and, once a majority is achieved, the
requisite protocol under the provision was satisfied. The record indicates the 2011
amendment was supported by 80% of the landowners. | would additionaily hold,
therefore, the trial court erred, as a matter of law, in granting summary judgment and
holding the amendment void based upon appellants failure o hold a meeting on the
proposed amendment.

{#73} In light of the foregoing, | would conclude the language of the modification
clause in the Meadows Plat restrictive covenant plan permits the majority of the
landowners to increase burdens over the use of the subdivision by prohibiting the
construction of, inter alia, driveways and access roads over lots for public access o
adjacent lots. | would therefore hold the 2011 amendment is enforceable and the trial
court erred, as a matter of law, in ruling the 2011 amendment void. | would
consequently sustain appellants’ first, second, third, and fifth assignments of error and
reverse the judgment of the trial court. Given this conclusion, | would hold appellants’
fourth and sixth assigned errors moot.

{§74; For the above-stated reasons, | dissent,
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Pending before this court is defendants-appellants’ Motion to Certify {o the
Ohio Supreme Court a Conflict, filed on January 7, 2014, Plaintiff-appeliee filed
a Memorandum in Opposition on January 14, 2014.

On December 31, 2013, this court released its decision in Grace
Fellowship Church, Inc. v. Hamed, 11th Dist. Trumbull No. 2013-T-0030, 2013-
Chio-5852, affirming the Judgment Entry of the Trumbull County Court of
Common Pleas, entering partial summary judgment in favor of appeliee, Grace
Fellowship Church. Appellants assert that a conflict arises between this apinion
and the Twelfth District's decision in Maasen v. Zopff, 12th Dist. Warren Nos.
CA98-10-135, CA98-10-138, and CADB-12-153, 1989 Ohic App. LEXIS 3422
{July 26, 1989).

Section 3(B)(4), Arlicle IV of the Ohio Constitution provides: “Whenever

the judges of & court of appeals find that a judgment upon which they‘ have
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agreed is in conflict with a judgment pronounced upon the same question by any
other court of appeals of the state, the judges shall certify the record of the case
to the supreme court for review and final determination.” “Tihere must be an
actual conflict between appellate judicial districts on a rule of law before
certification of g eaée to the Supreme Court for review and final determination is
proper.” Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 813 N.E.2d 1032
(1893), paragraph one of the syllabus. A motion to certify & conflict “shali specify
the issue proposed for certification and shall cite the judgment or judgments
alleged to Ibe iAﬂ conflict with the judgment of the court in which the motion is
filed.” App.R. 25(A). |

Three conﬁiﬁans must be satisfied before and during the certification of a
case to the Ohic Supreme Court pursuant to Section 3(B}4), Article IV, of the
Ohio Constitution: “First, the certifying court must find that its judgment is in
confiict with the judgment of a court of appeals of another district and the
agserted conflict must be ‘upon the same question.’ Second, the alleged conflict
must be on a rule of law - not facts. Third, the journal entry or opinion of the
certifying court must clearly set forth that rule of law which the certifying court
contends is in conflict with the judgment on the same question by other district
courts of a;ﬁpeais.” Whitelfock at 586.

In their Motion to Cerlify, appellants claim that this court's decision in
Grace Feflowship is in conflict with Maasen bacause the Maagssen court condludes

that a landowner “is put on notice of subsequent changes in plat covenants




where the original plat provides that a majority of landowners have authority fo
make changes pursuant fo the plat covenants,” while this court determined that
“a landowner must have notice in advance of the specific restriction or covenant
o be changed.”

Appelles aséerﬁ.‘s that there is' no conflict, given that appeliants weré
unable o cite a confiicting rule of law and the facls of the individual cases
distinguish their outcomes and the application of the law.

In Maasen, the court reached a holding that an amended covenant,
permissible under the language of the original covenants, did not impose a new
burden on a prospective purchaser of land. This court held that an owner of land
was not subject {0 amendments in the covenants that created an increased
burden on its property. However, this difference between the two couris'
holdings is based, at least in part, on the different factual circumstances present
in the cases.

In Maasen, the court determined that a modification clause was valid and
could be utilized to change the substance of the covenants, but also specifically
emphasized that ancther case, McMillan v. fserman, 327 NW.2d 558
(Mich.App.?%Z}, was distinguishable because the parly owned title to the lot
before a restriction was adopted. In Maasen, the purchaser did not own the fract
when the amendment occurred and was only a prospective purchaser. The court
emphasized, therefore, that the purchaser did not suffer any damage fo a legal or

equitable interest. 1899 Ohio App. LEXIS 3422, at 19-20. Clearly, then, the




court took into consideration whether an amendment would damage & party in
reaching its ultimate conclusion. Further, the Maasen courl noted that the
amended covenant should be enforced “absent any basis in equity.” /o at 17. In
Grace Feflowship, the landowner purchased s property prior fo the amendment
of the covenants. Th§$ difference in facts was significant in this court's analysis,
given that we repeatedly emphasized the impact of the amended covenants on
Grace Feliowship, as an existing owner of the property. See Grace Fellowship,
2013-Ohio-8852, at § 28-30 and 34. Since this court found a basis in equity, the
outcomes are again distinguishable and the application of the law was based on
these distinctions.

In  addition, | the Maasen court specifically noted that the ariginal,
unamended covenanis included a restriction allowing only “residential homesites
or [use] for agricultural purposes” and held that a prospective purchaser could
reasonably be held to be on notice that a road would not fall under that
restriction. Maasen at 13. In Grace Feflowship, the same circumstances did not
exist, since the restriction that the iots “shall be used solely for single family
residential purposes” was added in the amendments to the covenants. This
provides ancther circumstance under which the facts of Maasen warranted a
different holding. We emphasize again that “[flactual distinclions befween cases
do not serve as a basis for conflict certification.” Whitelock, 86 Ohio $t.3d at 599,

613 N.E.2d 1032.




While appellants may assert that, regardless of the foregoing, the Maasen
court ultimately held that additional burdens may be imposed upon landowners
through amended covenants, any pronounced rule should be restricted ‘o the
facts present in Maasen, given the foregoing discussion: The Maasen court was
not required to pronounce any g'énerai rule to be applicable in all circumstances
involving restrictions or burden on landowners, since it found no burden based on
the appelles’s status as a prospective purchaser, as discussed above. See State
v. Burke, 10th Dist. Frankiin No. 04AP-1234, 20086-Ohio-1026, 9 18 (where the
court's legal ruling was unnecessary or dicta, there was no basis fo certify a
conflict.}

For the foregoing reasons, the appellants’ Motion to Certify a Conflict is

denied.

S DA AT | 4 YA 2l 'fﬂ;/
JUDGE DIANE V. GRENDELL

CYNTHIA WESTCOTT RICE, J,,

COLLEEN MARY O'TOOLE J,,

concur.
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