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NOTICE OF APPEAL

Pursuant to Ohio Revised Code (".R.C.") § 4903.11 and 4903.13, Appellant

Environmental Law and Policy Center ("ELPC") hereby gives its notice of appeal to the

Supreme Court of Ohio from an Opinion and Order of the Public Utilities Commission of Ohio

("Commission" or "PUCO") dated August 7, 2013 and an Entry on Rehearing dated December

18, 2013 (attached as Exhibits A and B, respectively) in PUCO Case No. 11 -5201 -EL-RDR.

The case involves the PUCO's audit and review of purchases of renewable energy credits

("RECs") by Ohio Edison Company, the Cleveland Electric Illuminating Company, and the

Toledo Edison Company (collectively, "FirstEnergy").

ELPC was and is a party of record in Case No. 11-5201-EL-RDR and timely filed its

Application for Rehearing of the August 7, 2013 Opinion. and Order on September 6, 2013.

ELPC's Application for Rehearing was denied December 18, 2013.

ELPC complains and alleges that the PUCO's August 7, 2013 Opinion and Order and

December 18, 2013 Entry on Rehearing in Case No. 11-5201-EI; RD:R are unlawful and

unreasonable in the following respects, as set forth in ELPC's Application for Rehearing:

• The Commission unlawfully and unreasonably held that certain information was
confidential, including REC prices, seller identities, and recommended penalty amounts.

Wherefore, ELPC respectfully submits that the PUCO's August 7, 2013 Opinion and Order and

December 18, 2013 Entry on Rehearing in Case No. 11-5201-EL-RDR are unlawful, unjust, and

unreasonable. This Court should reverse the PUCO's decision and remand to the Commission

with instructions to correct the errors complained of herein.



Respectfully submitted,

Nicholas McDaniel
Environmental Law & Policy Center
1207 Clrandview Avenue, Suite 201
Columbus, OH 43212
P: 614-488-3301
F: 614-487-7510
NMcDaniei!c?el lsc.org

Attoy-ney for the EnviYonnaental Law &
Policy Center

2



Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit A
BEFORE Page 1 of 36

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alternative Energy Rider Contained in the
Tariffs of Ohio Edison Company,
The Cleveland Electric Iiluminating
Company, and The Toledo Edison
Company.

)
)
)
}
)
)

Case No. 11-5201-EL-RDR

OPINION AND ORT)ER

The Publi:c Utilities Comrrussgon of Ohio, coming now to consider the
above-entitled rnatter, having reviewed the exhibits introduced into evidence in this
matter, and being otherwise fully advised, hereby issues its opinion and order in this
case.

APPEARANCES:

James W. Burk and Carrie M. Dunn, FirstEnergy Service Company, 76 South Main
Street, Akron, Ohio 44308, and Jones Day, by David A. Kutik and Lydia A. Floyd, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190, on behalf of Ohio Edison
Company, The Cleveland Electric Illuminating Company, and The Toledo Edison
Company.

Mike DeWine, Ohii.o Attomey General, by Thomas Lindgren and Ryan (O' Rourke,
Assistant Attorneys General, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215, on
behalf of the staff of the Public Utilities Corn.mi:ssion of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Melissa R. Yost, Edmund Berger,
and Michael J. Schuler, Assistant Consumers' Counsel, 10 West Broad Street, Columbus,
Ohio 43215-3485, on behalf of the residential utility consumers of Ohio Edison Company,
The Cleveland Electric Illuminating Company, and The Toledo Edison Company.

Nicholas McDaniel, 1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212,
on behalf of the Environmentat Law and Policy Center.

Trent A. Dougherty, Cathryn N. Loucas, and Nolan Moser, 1207 Grandview
Avenue, Suite 201, Columbus, Ohio 43212-3449, on behalf of Ohio Environmental
Council.
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Bricker & Eckler, LLP, by J. Thomas Siwo and Terrence O'Donnell, 100 South
Third Street, Columbus, Ohio 43215-4291, on behalf of Md-Atlantic Renewable Energy
Coalition.

Bricker & Eckler, LLP, by Frank L. Merrill, 100 South Third Street, Columbus,
Ohio, 43215-4291, on behalf of Ohio Manufacturers Associatiore.

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. Lavanga, 1025 Thomas
Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C. 20007-5201, on behalf of
Nucor Steel Maxion, Inc.

Williams, Allwein & Moser, LLC, by Christopher J. Allwein, 1373 Grandview
Avenue, Suite 212, Columbus, Ohio 43212, on behalf of the Sierra C3.ub.

Boehm, Kurtz & Lowry, by Michael L. Kurtz and Jody Kyler Cohn, 36 East
Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behal.f of Ohio Energy Grou.p.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Interstate Gas
Supply.

Theodore S. Robinson, 2121 Murray Avenue, Pittsburgh, Penn.sylvania, 15217, on
behalf of Citizen Power, Inc.

OPINION:

1. HISTORY OF PROCEEDINGS:

On September 20, 2011, the Commission issued an entry on rehearing in In the
Matter of the Annual Alteriiative Energy Status Report of Ohio Edison Company, T7ze Cleveland
Electric Illuminating Company, and The Toledo Edison Company, Case No. 11-2479-ET.-ACI'.
In that entry on rehearing, the Comxnission stated that it had opened the a:bove-captioned
case for the purpose of reviewing Riderr AER of Ohio Edison Company, The Cleveland
Electric Illuminating Company, and The Toledo Edison Company (collectively,
FirstEnergy or the Companies). Additionally, the Comm:ission noted that its review
would include the Companies' procurement of renewable energy credits for purposes of
compliance with Section 4928.64, Revised Code. The Commission further stated that it
would determine the necessity and scope of an external auditor with.%n the
above-captioned case.
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To assist the Commission with the audit, the Cozrrrni.ssion directed Staff to issue a
request for proposal (RFP) for audit services. Thereafter, by entry issued February 23,
2012, the Commission selected Exeter Associates, Inc. (Exeter), to conduct the
management/performan.ce portion of the audit and Goldenberg Schneider, LPA
(Goldenberg), to conduct the financial portion of the audit in accordance with the terms
set forth in the RFP. On August 15, 2012, Exeter and Goldenberg filed final audit reports
on the management/performance portion and financial portion of Rider AER,
respectively. Thereafter, the attorney exantiner set the matter for hearing regarding the
content of t-he managernent/performance and financial audit reports. A prehearing
conference was held on November 20, 2i712, in order to resolve pending discovery issues.

Numerous parties filed motions to intervene in this proceeding including the Ohio
Consumers' Counsel (C7CC), the Sierra Club, Ohio Environmental Council (OEC), Ohio
Energy Group (OEG), Nucor Steel Marion, In.c. (Nucor), Citizen Power, Mid-Atlantic
Renewable Energy Coalition (MAREC), the Environmental. Law and Policy Center
(ELPC), Interstate Gas Supply, Inc. (IGS), and Ohio Power Company Corp. (AEP Ohio).
By entry issued December 15, 2011, the attorney examiner granted intervention to OCC,
OEC, OEG, and Nucor. Additionally, by entry issued December 15, 2011, the attorney
examiner granted a motion for admission pro hac vice of Iylichael Lavanga. Thereafter, by
entry issued December 13, 2012, the attorney examiner granted a motion for admission

pro hac vice of Edmund Berger. Further, on December 31, 2012, the attorney examiner
granted irrtervention to ELPC. The hearing commenced on. February 19, 2013, and
proceeded through February 25, 2013.

Post-hearing briefs were filed in this matter by FirstEnergy; the Commission's
Staff (Staff); C}CC; the Sierra Club, OEC, and ELPC, collectively; OEG; Nucor; MAREC;
and IGS. Reply briefs were fi.led. by FirstEnergy; Staff; OCC; the Sierra Club, OEC, and
ELPC, collectively; OEG; Nucor; MAREC; and IGS.

IL APPLICABLE LAW

Section 4928.64, Revised Code, establishes benchmarks for electric distribution
utilities to provide a portion of electricity for customers in Oluo from renewable energy
resources. The statute requires that a portion of the electricity must come from
alternative energy resources (overall or all-state renewable energy resources benchmark),
half of which must be met with resources located within Ohio (in-state renewable energy
resources benchmark), and including a percentage from solar energy resources (overau
or all-state solar energy resources benchmark), half of which must be met with resources
located within Ohio (in-state solar energy resources benchmark). The baseline for
compliance is based upon the utility's or company's average load for the preceding three
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years, subject to adjustment by the Comrrtission for new economic growth. Section
4928.64(B), Revised Code.

Section 4928.64, Revised Code, also requires the Commission to undertake an
annual review of each electric distribtztion u.tilify's or electric service company's
con^lpliance with the annual benchmark, including whether the failure to comply with an
applicable benchmark is weather-related, is related to equipznent or resource shortages,
or is otherwise outside the utility's or company's control. Section 4928.64(C)(1), Revised
Code. If the Commission deterrrunes, after notice and opportunity for hearing, that the
utility or company failed to comply with an annual benchmark, the Comrn:ission shall
irnpose a renewable energy compliance payment (compliance payment) on the utility or
company. Compliance payments may not be passed throu.gh to consumers. Section
4928.64(C)(2), Revised Code.

An electric distribution utility or electric services company need not comply with
the annual benchmarks to the extent its reasonably expected cost of compliance exceeds
its reasonably expected cost of "otherwise procuring or acquiring" electricity by three
percent or more. Section 4928.64(C)(3), Revised Code. In addition, an electric
distribution utility or electric services company may request the Contmission to make a
force majeure deterzxlination regarding any annual benchmark. Section 4928.64(C)(4),
Revised Code. In making a force majeure determination, the statute directs that the
Commission shall determine if renewable energy resources are "reasonably available" in
the marketplace in sufficient quantities for the utility or company to comply with the
annual benchmark. Further, the statute provides that, in making this determination, the
Comn-i.ssion shall consider whether the utility or company has made a good faith effort
to acquire sufficient renewable energy resources or solar energy resou.rces, including by
banking, through long-term contracts or by seeking renewable energy credits. Section
4928.64(C)(4)(b), Revised Code.

III. SUMMARY OF THE AUDIT REPORTS

A. Goldenberg Report

In its final report on the financxal audit of Rider AER (Commi.ssion-ordered Ex. 1
or Goldenberg Report), Goldenberg evaluated two primary areas: (1) the mathematical
accuracy of the Companies' calculations involving Rider AER; and (2) the Companies'
status relative to the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, for the period of July 2009 to December 2011 (Goldenberg Report at 3).

Regarding the mathematical accuracy of the Companies' calculations involving
Rider AER, Goldenberg noted that it verified the mathematical accuracy and data
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provided by FirstEnergy and observed several xnznor i.ssues that did not result in a large
variance. Goldenberg recoznanended that the quarterly calculations should recover all
appropriate costs during the following calendar year, and that recovered costs should
include estimated. REC expenditures, RFP costs, or other ad:minzstrative aa,1d estimated
carrying costs. Furthex, Goldenberg recommended that quarterly calculations be
trued-up and any over- or under-recovery included in the calculation two quarters later.
Goldenberg also recommennded that each operating company charge the overall Rider
AER rate calculated for the quarter to all rate classes rather than allocating the overall
rate to rate classes based on loss factors. Finally, Goldenberg recornxnended that
forecasted sales volumes for non-shopping customers to be included in Rider AER
calculations should be reviewed each quarter and the best estimate at the time should be
used for cost recovery to assure appropriate recovery. (Goldenberg Report at 6-7.)

Regarding the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, Goldenberg recommended that the Commission require each operating company
to develop: (1) a projected calculation of the three percent provision for the next calendar
year; (2) a projected calculation of the three percent provision for the balance of the
current SSO period; and (3) a historical calculation of the three percent provision to
determine the Companies' status with regard to the three percent provision.
(Goldenberg Report at 7.)

B. Exeter Report

In its final report on the man.agementf performance audit of Rider AER
(Commission-ordered Ex. 2 or Exeter Report), Exeter examined two primary areas: (1) the
Companies' general renewable energy credit (REC)/ solar REC (SREC) acquisition
approach; and (2) the Campanies' solicita.tion results and procurenent decisions. (Exeter
Report at 2.)

Regarding the Companies' general REC/SREC acquisition approach, Exeter found
that the requests for proposals (RFPs) issued by FirstEnergy were reasonably developed,
did not appear to be anti-competitive, and contained terms generally acceptable by the
industry. Further, Exeter found that the processes in place to disseminate information to
bidders and mechanisms in place to review and evaluate bids were generally adequate.
Exeter also observed that market information for in-state SRECs and overall RECs was
hrnited prior to the first and second RFPs conducted by the Companies. Finally, Exeter
observed that the contingency planning in place by the Companies for the first three
RFPs was inadequate and should have encompassed a set of failback approaches or a
mechanism to develop a modified approach. In light of its findings, Exeter
recommended that FirstEnergy implement a more robust contingency planning process
regarding procurement of RECs and SRECs in order to comply with Ohio's alternative
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energy portfolio standards (AEPS), subject to Commission review prior to
im.plementation. Further, Exeter recomrnended that a thorough mark.et analysis should
precede issuance of any future RFPs issued by FirstEnergy for RECs and SRECs. Finally,
Exeter recommended that FirstEnergy consider a mark-to-market approach to the
security requirement for future procurements when the RECs and SRECs markets
mature. (Exeter Report at 12-13.)

Regarding the Compaxdes' solicitation results and procurement decisions, Exeter
clarified that it reviewed the results of FirstEnergy's procurement decisions for 2009,
2010, and 2011. As a result of its review, Exeter found that the prices paid by FirstEnergy
for all-state RECs were consistent with regional REC prices and that the decision to
purchase the majority of the 2009, 1-010, and 2011 requirements under the first RFP was
not unreasonable. Exeter noted that the lower prices available for all-state SRECs in the
2011 timefram:e could not have been reasonably foreseen by the Companies, and that the
prices paid for all-state SRECs -,&rere consistent with regional SREC prices. Exeter further
found that FirstEnergy failed to establish a maxianum price it was willing to pay for
in-state RECs prior to issuance of the RFPs, and that FirstEnergy paid unreasonably high
prices for in-state RECs from a supplier, with prices exceeding reporEed prices for non-
solar RECs anywhere in the country between July 2008 and December 2011. Exeter
continued that FirstEnergy had several alternatives available to the purchase of the
high-priced in-state RECs that the Companies did not consider, and that FirstEnergy
should have been aware that the prices reflected significant economic rents and were
excessive. Finally, Exeter found that the procurement of in-state SRECs by FirstEnergy
was competitive and the prices were consistent with the prices for SRECs seen elsewhere.
In light of these findings, Exeter recommended that the Commission examine the
disallowance of excessive costs associated with FirstEnergy's purchase of RECs to meet
its in-state renewable energy benchmarks. (Exeter Report at 14,19, 23, 33, 37.)

I.V. PROCEDURAL ISSUES

A. Pending Motions to Intervene, Motion for Adrnission Pro Hac Vice, and Motion
to Reopen the Proceedings

lvfotions to intervene remain pending for Citizen Power, Sierra Club, MAREC,
OMAEG, and IGS. The Commission finds that these motions to intervene are reasonable
and should be granted. Additionally, Theodore Robinson filed a motion for admission
pro hac vice on December 28, 2011. The Cornrnissian finds that the motion for admission
pro hac vice is reasonable and should be granted.

Additionally, the Commission notes that AEP Ohio filed a motion to intervene
and reopen the proceedings in this case on June 21, 2013. In its motion, AEP Ohio states
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that it has multiple real and substantial interests in this proceeding which may be
prejudiced by the outcome of this case. AEP Ohio also states that extraordinary
circumstances justify intervention and reopening of the proceedings. Further, AEP Ohio
contends that it satisfies the intervention standard because the Commission's resolution
of thzs case will impact the ability of AEP Ohio to comply wi_th renewable standards.

On July 2, 2012, FirstEnergy filed a memorandum contra AEP Ohio's motion to
intervene and reopen the proceedings. In its memorandum contra, FirstEnergy initially
notes that AEP Ohio's motion to intervene is untimely, as it was filed 640 days after the
docket in this case was opened, 220 days after the deadline to intervene established by
the Commission, and 46 days after the final briefing deadline. Further, FirstEnergy
argues that AEP Ohio fails to explain why it failed to timely intervene or what
circumstances are so extraordinary as to justify the late intervention. FirstEnergy further
contends that, not only has AEP Ohio failed to meet the requirements for late
intervention under Rule 4901-1-11(F), Ohio Administrative Code (O.A.C.), but has also
failed to meet the standards to reopen proceedings as set forth in Rule 4901-1-34, O.A.C.
More specifically, FirstEnergy avers that AEP Ohio has failed to set forth facts showing
why additional evidence could not have been presented earlier in this proceeding.

Thereafter, on July 9, 2013, OCC and the Environmental Advocates filed replies to
FirstEnergy's memorandum contra. In its reply, OCC states that it supports AEP Ohio's
motion to reopen the record, but states that the Commission should also minimize delay
in issuing a ruling in this case. OCC further states that AEP Ohio can provide the
Comnlission with unique inforrnation. 3n their reply, the Environmental Advocates also
voice their support for AEP Ohio's motion to intervene and reopen the proceedings on
the basis that AEP Ohio's utility perspective could assist the Comrnission in deciding the
issues in this case, and that AEP Ohio is affected by the issues in this case.

The Commission finds that AEP Ohio's motion to intervene and reopen the
proceedings should be denied. Rule 4901-1-11(F), O.A.C., provides that a "motion to
intervene which is not timely will be granted only under extraordinary circurnstances."
Although AEP Ohio has asserted that it has an interest in this proceeding, which may be
prejudiced by the results, the Commission cannot find that the circumstances articulated
by AEP Ohio are extraordinary. Consequently, given that AEP Ohio's motion to
intervene was filed 220 days after the deadline to intervene and presents no
extraordinary circumstances, the Comnrussion finds that the motion to intervene should
be denied. Further, Rule 4901-1-23, O.A.C., provides that a motion to reopen a
proceeding shall set forth facts showing why additional evidence "could not, with
reasonable diligence, have been. presented earlier in the proceeding." The Commission
finds that AEP Ohio has failed to set forth why any additional evidence could not, with
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reasonable diligence, have been presented earlier in this proceeding. Therefore, the
Commission finds that AEP C7hio's motion to reopen the proceedings should be denied.

B. Review of Rulings on Motions for Protective Orders

OCC seeks Commission review of protective orders granted by the attorney
examiners in this proceeding. OCC requests that the Comxnission reverse the rulings
which protect from public disclosure certain supplier information and prices paid by the
Companies for RECs. More specitically, OCC argues that the at€orney exan-zners erred in
granting, in part, FzrstEnergy's first and second motions for protective order. OCC
claims that there is a strong presumption irE favor of disclosure under which the party
seeking a protective order must overcome the presumption by showing harm or that its
competitors could use the information to its competitive disadvantage. In re Ohio Bell Tel.

Co. and Ameritech Mobile Servs., Inc., Case No. 89-365-RC-ART, Opinion and Order
(C?ct.38, 1990) at 4. OCC contends that the supplier-identity and supplier-pricing
irEfor.mation of alternative energy marketers does not constitute trade secret information
as defined by Section 1333.61(D), Revised Code, and that FirstEnergy failed to meet the
six-factor test for determining whether inforrnation is a trade secret set forth, by the. Ohio
Supreme Court in State ex red. The Plain Dealer v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-

525, 687 N.E.2d 661 (1997).

OCC clazms that FirstEnergy failed to carry its burden of demonstrating that this
information provides independent econornic value from not being known pursuant to
Section 1333.61(D), Revised Code. OCC argues that the Companies provided no
evidence of any economic value within the redacted inforxnation and the Companies
failed to identify any specific parties who would gain economic value from the disclosure
of the inforrnation. OCC further alleges that the Commission's prior rulings do not
support the attorney examiners' rulings. OCC notes that the Commission has held that
financial data, including basic financial arrangements, do not contain proprietary
information that should be protected as a trade secret. OCC also claims that the
Commission has deterrxdned that contracts between a utility and its customers do not
qualify for protection from disclosure.

Moreover, OCC argues that FirstEn.ergy has failed to show that the information is
kept under carcuznstances that maintain its secrecy. OCC notes that certain information
was disclosed to the media in the Exeter Report and that FirstEnergy did not take prompt
action to protect this information, allowing publication of the information on a number of
occasions. OCC disputes the value of confidentiality agreements between the Companies
and third-party REC suppliers, contending that the Ohio Supreme Court has held that
the mere existence of a confidentiality agreement cannot prevent disclosure of
inforrnation that does not meet the definition of a trade secret. Plain T_}ealer at 527.
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Finally, OCC argues that the public interest favors disclosure, particularly in light of the
age of the information. OCC claims that FirstEnergy fazled to provide any specific
evidence that the utility or suppliers wxl), be harmed in a way that outweighs the public's
interest in disclosure.

OCC further argues that granting FirstEnergy's October 3, 2012, motion for a
protective order was an error because the Comparues' motion was not timely under the
Comxnlssion's rules, OCC notes that the information that the Companies sought to
protect was filed by Staff on August 15, 2012, but the Companies did not file the motion
for protective order until October 3, 2012.

OCC also claims that the Commission should reverse the attorney examiners'
ruling on the Companies second motion for a protective order because information was
improperly redacted. OCC claims that the specific amount of the di.sallowance
recomrnended by the Exeter Report was already released in response to a public records
request and that a discussion regarding that amount was held on the public transcript.

FirstEnergy responds that the Comrnissicrn has properly protected confidential
and proprietary supplier pricing and supplier identifying information from disclosure.
FirstEnergy contends that the Companies have at all times safeguarded the REC
procurement data. The Companies note that, as part of the audits, the auditors and Staff
were provided with competitively sensitive and proprietary REC procurement data,
including: the specific identities of REC suppliers who participated in the RFPs; the
specific prices for the RECs bid by specific REC suppliers in response to each RFP; and
detailed financial information regarding individual REC transactions between suppliers
and the Companies. The Companies claim that this REC procurement data was provided
to the auditors and Staff with the understanding they would keep this information
confidential and not release it to the public. However, FirstEnergy contends that the
public version of the Exeter Report filed in this proceeding was improperly redacted and
the identity of a single REC supplier was inadvertently disclosed.

Further, the Companies argue that the attorney examuters correctly found that the
REC procurement data constituted a trade secret under Ohio law. The Companies claim
that, under Section 1333.61(D), Revised Code, the REC procurement data is a trade secret
because the REC procurement data bears independent economic value and because the
Companies have made reasonable efforts to ensure the secrecy of the REC procurement
data. The Companies allege that OCC fails to understand that the age of proprietary data
is neither a necessary nor a sufficient determinant in deciding whether information has
independent econornic value, The Companies also ciaim that the REC procurement data
has not been disclosed to any third parties outside of this proceeding and has only been
disclosed to third parties in this proceeding pursuant to a confidentiality agreement or to
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the Staff and the auditors with the understanding that the information would remain

confidential.

The Companies also contend that the REC procurement data readily satisfies the

six-factor test set forth in Plain Dealer, 80 C7hio St.3d at 524-525. FirstEnergy cl.aims that
the Companies have consistently protected the REC procurement data from disclosure
and that the REC procurement data is not widely dissern.inated with the Companies.
Further, the Companies argue that they have undertaken several precautions to
safeguard the REC procurement data, including acquiring the data througl' contracts
containing strict confidentiality provisions, taking steps to ensure the secrecy of the data
at all times, and filing all pleadings containing the data under seal. In addition,
FirstEnergy alleges that the REC procurement data has independent economic value
because its dissemiriation would cause cornpetitive harm to the Companies by
undermining the integrity of the REC procurement process due to decreased supplier
participation in future RFPs. Further, the Companies argue that they incurred significant
expense in retaining their consultant and conducting the RFPs through which
FirstEnergy acquired the REC procurement data. Finally, the Companies contend that
another entity could not recreate the REC procurement data, regardless of the time and
expense expended.

The Companies further argue that the Commission has regularly found that
pricu-ig and bidding information sirnilar to the REC procurement data meets the
six-factor test. They note that the Commission recently held that pricing and growth
projections data met the six-factor test. In re Duke Energy Ohio, Inc., Case No. 10-2326-GE-
RDR, Entry (1an. 25, 2012), at 3-5.

FirstEnergy rejects OCC's contention that the Companies abandoned the REC
procurement data. The Companies allege that they requested an opportunity to review
the final draft of the Exeter Report prior to its filing but were refused. The Companies
claim that the exposure of the identity of a REC supplier in an improperly redacted
version of the Exeter Report occurred without the Companies' knowledge, consent or
control. Thus the Companies claim that the inadvertent and involuntary disclosure of
some of the REC procurement data in the public version of one of the audit reports
provides no basis to claim that abandonment somehow occurred.

The Companies also reject OCCs contention that the motion for protective order
was not timely. The Companies note that Staff filed the Exeter Report, not the
Companies, and that the REC procurement data was provided to Staff and the auditors
in this proceeding with the understanding that it would remain confidential pursuant to
Section 4901.16, Revised Code. Entry Gan.18, 2012) at 2-3. Further, the Companies urge
the Commission to affirm the attorney examiners' ruling that the improperly redacted
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information should not be referenced in public filings. The Companies note that the
parties can cite to this portion of the Exeter Report in their filings but must do so in a
confidential version filed under seal.

Moreover, the Companies claim that the atforney examiners correctly determined,
following an in camera review, that the REC procurement data contained in confidential

drafts of the Exeter Report warranted trade secret protection. Entry (Feb. 14, 2013) at 3.
The Companies note that the draft Exeter Report contains the identtcal supplier-
identifying and pricing infor.mation as the filed Exeter Report and deserves the same
protection. The Companies also argue that the proposed disaJlowance contained in the
confidential version of OCC witness Gon.zzalez s testim.ony waxrants protection.
FirstEnergy notes that the proposed disallowance merely aggregates the confidential
REC pricing information. The Companies posit that the proposed dXsallowance, and
interest amounts, would enable anyone, with little effort, to arrive at the REC pricing
data.

The Commission notes that Section 4905.07, Revised Code, provides that all facts
and inforrnation in the possession of the Commdssion shall be public, except as provided
in Section 149.43, Revised Code, and as consistent with the purposes of Title 49 of the
Revised Code. Section 149.43, Revised Code, specifies that the term "public records"
excludes information which, under state or federal law, may not be released. The
Supreme Court of Ohio has clarified that the "state or federal law" exemption is intended
to cover trade secrets. State ex rel. Besser v. Ohio State Univ., 89 Ohio St.3d 396, 399, 732

N.E.2d. 373 (2000).

Simi.3.arly, Rule 4901-1-24, O.A.C., allows the Commission to protect the
confidentiality of information contained in a filed document, "to the extent that state or
federal law prohibits release of the information, including where the information is
deemed * * * to constitute a trade secret under Ohio law, and where non-disclosure of the
information is not inconsistent with the purposes of Title 49 of the Revised Code."
Moreover, Ohio law defines a trade secret as "irL#ormation * * * that satisfies both of the
following: (1) It derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economie value from its disclosure or use. (2) It is the subject of
efforts that are reasonable under the circumstances to maintain its secrecy." Section
1333.61(D), Revised Code.

Applying the requirements that the information have independent economic value
and be the subject of reason:able efforts to maintain its secrecy pWsuant to Section
1333.61(D), Revised Code, as well as the six-factor test set forth by the Ohio Supreme
Court in Plain Dealer, 80 Ohio St.3d at 524-525, the Commission finds that the REC
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procurement data contains trade secret informatson. Its release, therefore, is prohibited
under state law. The Commission also finds that nondisclosure of this information is not
inconsistent with the purposes of Title 49 of the Revised Code. Finally, we note that the
filings and documents subject to the protective orders have been redacted to remove the
confidential information, and that public versions of the pleadings and documents have
been d.ocketed in this proceed'zng. Accordingly, we will affirm the rulings of the attorney
examiners granting protective orders in all but one respect.

However, the Commission notes that the public versions of the audit reports
disclose the fact that the Companies' affiliate, FirstEnergy Solutions Corp. (FES), was a
bidder for some number of the competitive solicitations. Although this information may
have been inadvertently disclosed due to a failure of commu:nication between Staff and
the Companies, this fact has been placed in the public dorn.ain and has been widely
dissern.inated. Further, the Corr ►mission's policy has been to disclose the identities of
winning bidders in competitive auctions within a reasonable time after the auction
results are released to the public. See In the Matter of the Procurement of Standard Service
C3ff-er Genet°ation for Custorners of Ohio Edison Company, Z'he Cleveland Electric Illurrairtating
Company, and The Toledo Edison Cvrnpany, Case No. 10-1284-EL-UNC, Finding and Order
(Jan. 23, 2013); In the Matter of the Procurement of Standard Service Offer fer Generaizon as Part of
the 77tird Electric Sectiriiy Plan for Customers of Ohio Edison Company, The Cleveland Electric
Ztiurninatting Company, and The Toledo Edison Company, Case No. 12-2742-EL-UNC, Finding
and Order (Jan.. 23, 2013).

Therefore, we will modify the attorney examiners' rulings to permit the generic
disclosure of FES as a successful bidder in the competitive solicitations. However,
specific information related to bids by FES, such as the quantity and price of RECs
contained in such bids and whether such bids were accepted by the Companies, shall
continue to be confidential and subject to the protective orders.

C. Pending Motions for Protective Orders

FirstEnergy filed a motion for a protective order on January 23, 2013, requesting a
protective order for portions of the pre-filed direct testimony of FirstEnergy witnesses
Stathis and Bradley on the basis that they include confidential supplier-identifying and
price information. OCC filed a memorandum contra on February 7, 2013. Further,
FirstEnergy filed a motion for protective order on February 7, 2013, contending that the
ConuTission should grant a protective order to prevent public disclasure of portions of
C)CC witness Gonzalez's pre-filed direct testimony that contain REC procurement data.
FirstEnergy filed its next motion for protective order on February 15, 2013, requesting a
protective order for portions of the deposition testimony of QCC witness Gonzalez that
contain supplier-identifying and pricing isxformation. QCC Eiled a memorandum contra
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FirstEnergy's motion for protective order on February 25, 2013, arguing that the figure
representing the total dollar amount that OCC argues should not be charged to Ohio
customers should be public because it does not identify specific prices paid or bidder
identities. Next, FirstEnergy filed a motion for protective order on February 22, 2013,
seeking a protective order for portions of the pre-filed rebuttal testimony of FirstEnergy
witness Mikkelsen that contain references to REC procuxement data, including pricing
information. FirstEnergy filed another motion for protective order on April 15, 2013,
requesting a protective order for portions of its post-hearing brief that contain REC
procurement data and cite various portions of the confidential transcript. FirstEnergy
filed its final motion for protective order on May 6, 2013, seeking a protective order for
portions of its reply brief that contain REC procurement data and cite various portions of
the confidential transcript.

OCC filed a.m.otion for protective order on. January 31, 2013, seeking a protective
order for portions of the pre-filed direct testimony of OCC witness Gonzalez that are
asserted to be confidential by FirstEnergy. Next, OCC filed a motion for protective order
on. February 15, 2013, requesting a protective order for portions of a revised attachment
to the pre-filed direct testimony of OCC witness Gonzalez that contain inforznation
asserted to be confidential by FirstEnergy. OCC filed its next motion for protective order
on April 15, 2013, seeking a protective order for portions of its post-hearing brief that
contain information asserted to be confidential by FirstEnergy. OCC filed its final motion
for protective order on May 6, 2013, requesting a protective order for portions of its reply
brief that contain information asserted to be confidential by FirstlEnergy. ln all motions it
filed for protective order, OCC notes that it does not concede that the information at
issue is confidential.

ELPC, OEC, and the Sierra Club filed a motion for protective order on. April 15,
2013, regarding portions of their collective post-hearing brief that contain information
asserted to be confidential by FirstEnergy. ELPC, OEC, and the Sierra Club filed another
motion for protective order on May 6, 2013, regarding portions of their collective reply
brief that contain information asserted to be confidential by FirstEnergy. In both motions
for protective order, ELPC, OEC, and the Sierra Club note that they do not concede that
the information at issue is confidential9

Under the standards for protective orders specifically set forth in Section IV(B) of
this Opinion and Order, the requirements that the information have independent
economic value and be the subject of reasonable efforts to maintain its secrecy pursuant
to Section 1333.61(D), Revised Code, as well as the six-factor test set forth by the Supreme
Court of Uhio,l the Commission finds that the REC procurement data at issue in all

1 See Plain Dealer, 80 Ohio St.3d at 524-525.
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pending motions for protective order in this case, including but not limited to the
pending motions enumerated above, contains trade secret information. Its release is,
therefore, prohibited under State law. The Commission also finds that nondisclosure of
this information is not inconsistent with the purposes of Title 49 of the Revised Code.
Finaily, we note that the filings and documents subject to the protective orders have been
redacted to remove confidential information, and that public versions of the pleadings
and documents have been docketed in this proceeding. Accordingly, we find that the
pending motions for protective orders are reasonable and should be granted, in all but
one respect. Consistent with the Commission's discussion in Section IV(B) of this
Opinion and Order, the Commission finds that generic disclosure of FES as a successful
bidder in the competitive solicitations shall be permitted. However, as previously
discussed, specific information related to bids by FES, such as the quantity and price of
RECs contained ln such bids and whether such bids were accepted by the Companies,
shall continue to be confidential and subject to protective order.

Rule 4901-1-24(F), O.A.C., provides that, unless otherwise ordered, protective
orders issued pursuant to Rule 4901-1-24(D), O.A.C., automatically expire after
18 months. Therefore, confidential treatmen.t shall be afforded for a period ending
18 months from: the date of this entry or until January 19, 2015. Until that time, the
Docketing Division should maintain, under seal, the information filed confidentially.
Further, Rule 4901m1-24(F), O.A.C., requires a party wishing to extend a protective order
to file an appropriate motion at least 45 days in advance of the expiration date. If a party
wishes to extend this confidential treatment, it should file an appropriate motion at least
45 days in advance of the expiration date. If no such motion to extend the confidential
treatment is filed, the Commission may release this inforznation without prior notice.

V. DISCUSSION AND CONCLUSIONS

A. Prudency of Costs Incurred

In its brief, FirstEnergy claims that the Companies had a duty to meet the
statutory renewable energy requirements contained in Section 4928.64, Revised Code and
that they made prudent and reasonable decisions in purchasing RECs to meet their
statutory benchmarks.

Ini.tially, the Companies contend that theh° procurement process was developed
and implemented in a competitive, transparent; and reasonable mainner. More
specifically, the Companies explain that they adopted a laddering strategy for the
procurement of RECs necessary to meet the applicable renewable energy benchmarks.
The Companies also explain that their consultant, Navigant, developed an effective
procurement process. Further, the Companies contend that Navigant implemented the
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RFPs in such a manner as to make them open, inclusive, competitive, and attractive to
potential suppliers.

Next, the Companies contend that, given the nascent market, lack of market
information available to the Companies, and uncertain.ty regarding future supply and
prices, the Companies' decisroms, to purchase in-state RECs were reasonable and prudent.
More specifically, the Companies point out that they were required to purchase in-state
RECs during a time when Ohio's energy efficiency statute -was in its infancy, and the
market was nascent and highly constrained. Further, the Comparues argue that, during
the first, second, and third RFPs, no market price information was available to the
Companies, causing uncertainty regarding supply and prices for in-state RECs. The
Companies also note that, at aIi times, they purchased in-state RECs at prices at or below
the prices recommended by Navigant. Consequently, the Companies argue that Exeter's
suggestion that the Companies should have delayed purchase of in-state RECs is
unsupported and unreasonable.

The Companies next argue that the prices they paid for in-state RECs reflected the
market and were reasonable and that there is no evidence that the. prices they paid were
unreasonable. The Companies also contend that the statutory compliance payment
amount does not indicate a market price or a fair comparison price. The Companies
further argue that pricing information from other states is irrelevant, that data reU.ed
upon by Exeter and 4CC provides no basis to conclude that the prices paid by the
Companies were unreasonable, and that the development costs of renewable facilities do
not indicate a inarket price. Finally, the Companies contend that there is no evidence
that, had they contacted Staff prior to tti.e procurement, discussions with Staff would or
could have changed the Companies' procurement decisions.

In its brief, CJCC argues that the prices the Companies paid for in-state RECs from
2009 through 2011 were grossly excessive and inappropriate. t7CC contends that the
Companies' management decisions to purchase in-state RECs at excessive prices were
imprudent and should disqualify the Companies from collecting these costs from
customers; that the Companies should have known that the prices paid for in-state RECs
contained significant economic rents; that an RFP to procure RECs, even ff competitively
sourced, does not ensure a competitive result; and that the Companies' decision to pay
excessive prices injured its customers.

OCC additiona.lly argues that reasonable alternatives were available to
FirstEnergy that would have protected customers, including consultation with the
Commission prior to purchasing the excessively priced in-state RECs, application for a
force majeure upon receiving bid proposals that were excessive, and a compliance
payment in the event the Commission rejected a force majeure request. Next, OCC
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criticizes FirstEnergy's failure to isnplement a contingency plan and fai.j.ure to establish a
price lirnit to be paid for the purchase of in-state RECs.

OCC concludes that, for these reasons, the Comnmission should disallow
FirstEnergy a portion of the amount it paid for in-state RECs for compliance periods 2009
through 2011 and should require FirstEnergy to refund to customers certain carrying
costs associated with recovery of the disallowed costs. OCC continues that the
Comrn.ission should credit the amount of the disallowance, plus carrying costs, to.the
balance of Rider AER, and that the Commission should impose a penalty on F°irstEnergy
in order to encourage future customer protection.

In its brief, Staff contends that FirstEnergy, as a utility seeking cost recovery, bears
the burden of demonstrating that its costs were prudently incurred, citing In re
Application of Duke Energy, Ohio, InG.,131 Ohio Ste3d 487, 2012-C7bio-1509, 967 N.E.2d 201,
at ¶ 8. In that case, Staff points to the Supreme Court of Ohio's holding that "(tjhe
commission did not have to find the negative: that the expenses were imprudent" and
that "if the evidence was inconclusive or questionable, the comrnission could justifiably
reduce or disallow cost recovery." Id. Staff argues that, in this case, FirstEnergy has
failed to demonstrate that all of its costs for REC procurernent were prudently incurred
because the Companies made several purchases at extremely high prices and failed to
employ alternatives that could have significantly reduced costs. Staff points out that
evidence suggests that the Companies did not consider price at all in their purchasing
decisions, pointing to the Exeter Report as well as the testimony of Company witness
Stathis (Tr. 11 at 406). Staff emphasizes that the Companies did not establish a limit price
prior to receiving bids or a price that would trigger a contingency plan. Staff also points
out that multiple alternatives were available to FirstEnergy including making a
compliance payment in lieu of procuring RECs, rejecting the high-priced bids and
requesting a force majeure determination pursuant to Section 4928.64(C)(4)(a), Revised
Code, or consulting with the Commission or Staff to obtain guidance on whether to
accept the high-priced bids. Staff contends that FirstEnergy did not appear to consider
any of these options, which indicates flawed decision-making. Consequently, Staff
recommends that the Commission consider a disallowance of the excessive costs
associated with the in-state REC acquisitions, as recommended in the Exeter Report.

In their collective brief, ELPC, OEC, and the Sierra Club (collectively,
Environmental Advocates), contend that the Commission should find FirstEnergy's REC
procurement practices were unreasonable and imprudent. More specifically, the
Environmental Advocates argue that FirstEnergy failed to implement long-term contracts
prior to the sixth RFP, utilized an unreasonable laddering approach in its procurements
in light of the nascent Ohio market and high prices, and failed to negotiate for lower REC
prices in the first and second RFPs, although admitting that negotiation was a good
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decision in the third RFP. Further, the Environmental Advocates argue that FirstEnergy
acted unreasonably in failing to communicate with Staff regarding its difficulties in
procuring reasonably priced RECs, and failing to utilize options other than purchasing
RECs, such as making a compliance payment or requesting a force majeure deterniination.

In its brief, Nucor argues that, to the extent the Coommission disallows FirstEnergy
recovery of any costs associated with its REC purchases during the audit period, the
costs, with interest, should be refunded back to current SSta customers through Rider
AER utilizing the rider's current rate design. Similarly, OEG argues in its brief that any
disallowance of REC costs should be refunded to rate ciasses through loss-adjusted
energy charges under the current rate design of Rider AER.

Tn its brief, IGS disputes the proposition by other intervenors that the Companies
could have made a compliance payment in lieu of acquiring RECs. IGS contends that the
wording of Section 4928.64(C)(2) and (C)(5), Revised Code, indicates that utilities and
CRES providers must actually acquire or realize energy derived from renewable energy
resources, rather than merely making the compliance payment.

In its reply brief, FirstEnergy conten.ds that other parties, including Staff, have
misstated the appropriate standards for determining the Companies' prudency, and
argue that the Comparues' management decisions are presumed to be prudent.
FirstEnergy argues that these parties cannot use the standards set forth in In re DukE,131
Ohio St.3d 487, 2012-C)hia-1509, 967 N.E.2d 201, at TI, 8, because, in that case, Duke agreed
i-n a stipulation that it would seek Commission approval for recovery of the storm-related
costs and would bear the burden of proof. FirstEnergy argues that its situation is
distinguishable from Duke's because FirstEnergy's costs have already been incurred and
nearly recovered pursuant to a rider and cost-recovery mechanism previously approved
by the Commission.

Further, FirstEnergy replies to other arguzraents by the intervenors, arguing that
the intervenors' criticism of FirstEnergy's REC procurements amount to Monday
morning quarterbacking. Specifically, FirstEnergy contends that the intervenors'
arguments that the Companies should have known the prices bid for in-state RECs were
too high are misguided because the Ohio in-state REC market is unique and includes
geographic limitations, the Companies needed a substantial volume of RECs, and pricing
information from other states was not comparable or informative and did not remove the
Companies' statutory obligations. FirstEnergy also stresses that its procurement
processes, which were reviewed by Staff, were designed to be competitive and were
managed by an independent evaluator.
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Next, FirstEnergy responds to intervenors' arguments that the Companies should
have pursued alternatives to purchasing the high-priced in-state RECs, arguing that none
of those alternatives were realistic, feasible, or legal. Initially, the Companies contend
that xnakzng a compliance payment would have amounted to ignoring their statutory
obligation to procure in-state RECs. Further, FirstEnergy contends that seeking a
force majeure determination under the circumstances was not an option because in-state
IZECs were available and failing to purchase them would have been contrary to the
statute. FirstEnergy also notes that several of the intervenors have previously opposed
the Companies' force majeure applications even for SRECs, which were completely
unavailable. See In the Matter of the Application of Ohio Edison Company, 77ze Cleveland
Etectric Illuminating Company, and The Toledo Edison Company for Approval of a
por°ceMajexcre, Case No. 09-1922-EL,-ACP; In the Matter of the Annual Alternative Energy
Status Report of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The
Toledo Edison Company, Case No. 11-2479-EL-ACP. FirstEnergy next reiterates its
argument that, although several intervenors argued that the Companies should have
sought Staff guidance, nothing suggests that such a conference would have yielded a
different result given the statutory obligations.

Finally, in its reply brief, FirstEnergy responds to several intervenors' conclusions
that the Commission should disallow the costs incurred by the Companies to purchase
in-state RECs. FirstEnergy argues that the intervenors could point to no alterna.tive price
that would have been prudent or reasonable. FirstEnergy additionally points out that the
Companies have already recovered virtually all of the costs at issue through
Commission-approved tariffs. Thus, FirstEnergy concludes that any disallowance at this
point would be impermissible retroactive ratemaking.

In its reply brief, OCC rnitial.Iy argues that FirstEnergy's Rider AER was created
by a stipulation that allowed the Companies to recover the "prudently incurred cost[s]
of" renewable energy resource requirements. See In the Matter of the Application of Ohio
Edison Company, The Cleveland E1.ectric Illuminating Company, and The Toledo Edison
Company for Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.143 in the
F'orm of an Electric Security Plan, Case No. 08-935-EL-SSO (ESP I Case), Stipulation and
Recoznznendation (Feb. 19, 2009) at 10-11, Second Opinion and Order (Mar. 25, 2409) at
23. C>CC argues that there was no presumption that expenditures for REC procurements
were prudently incurred, and maintains that FirstEnergy bears the burden of proof.
Additi.onally, ^.7CC cites to In re Duke, 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d
201, at ¶ 9, for the proposition that a-utility must "prove a positive point: that its
expenses had been prudently incurred ***[and t]he commission did not have to find the
negative: that the expenses were imprudent."

Next, CtCC responds to FirstEnergy's argument that its REC procurement process
was competitively designed. OCC argues that even a competitively designed RFP
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process does not necessarily achieve a competitive result where the bids are submitted by
a single bidder holding market power. OCC argues that, in the REC procurements at
issue, the presence of market power and high-priced bids resulted in in-state RECs not
being "reasonably available." OCC argues that, consequently, contrary to FirstEnergy's
assertions, the Companies could have filed an application for a force majeure
determination. OCC argues that the language in Section 4928.64(C)(4)(b), Revised Code,
regarding whether RECs are "reasonably available," should not be read as limited only to
whether RECs are available or whether the procurement process was reasonable.
Instead, OCC argues that significant market constraints and bid prices from a single
supplier would demonstrate that certain REC products were not "reasonably available."

OCC continues that, as argued by the Environmental Advocates, the maximum
price that should have been paid for RECs was the amount of the compliance payment.
Further, OCC contends that, contrary to FirstEnergy's assertions, market price data from
other markets was available and was an appropriate tool to gauge the reasonable level of
rnarket prices for in-state RECs. More specifically, OCC argues that the Spectrometer
Report showed prices for in-state RECs and demonstrated that, at the time FirstEnergy
was evaluating its bids for its third RFP, the market was easing and prices were
decreasing. OCC contends that FirstEnergy had inform.ation available that the market
was changing and should have responded accordingly. OCC continues that Ohio's
nascent market period was no different from other nascent market periods and that there
is no basis for FirstEnergy to conclude that Ohio's in-state renewables market would be
very different from prices in other markets.

. In its reply brief, Staff argues that FirstEnergy was not barred from seeking force

majeure relief because Section 4928.64(C)(4), Revised Code, clearly provides that the
Cornmission may modify the utility's compliance obligation if it determines that
sufficient resources are not reasonably available. Staff contends that FirstEnergy's
arguments equate "reasonably available" with "available,,, but that the word
"reasonably" should not be ignored and that price is a factor that is logically considered
in determining what is reasonable. Staff further supports this position by noting that it
has previously granted a force majeure request in a proceeding with price as an issue, In

the Matter of the Application of Noble Americas Energy Solutions LLC for a Waiver, Case No.
11-2384-EL-ACP, Finding and Order (Aug. 3, 2011).

Additionally, in reply, Staff reiterates its position that FirstEnergy has the burden
of demonstrating that its expenses for REC procurement were reasonable. Staff again
cites In re Duke, 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ^j 8, for the
proposition that a utility seeking cost recovery bears the burden of demonstrating that its
expenses were prudently incurred and that, where evidence is inconclusive or
questionable, the Commission may disallow xecovery. Further, Staff responds to
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FirstEnergy's assertion that, if the Commission orders a disallowance, it is engaging in
retroactive ratemaking. Staff contends that, if this were so, FirstEnergy would have a
carte blanche to pass whatever costs it wants onto ratepayers, no matter how exorbitant.

Staff also notes that, in River Gas Co. v. Pub. Uti1. Comm., 69 C)hio St.2d 509, 512, 433

N.E.2d 568 (1982), the Supreme Court of Ohio distinguished rates arising out of
customary base rate proceedings from variable rate schedules tied to fuel adjustment
clauses, holding that the former implicate the retroactive ratemaking doctrine, wh.ile the
latter do not. Staff argues that Rider AER is comparable to the variable rate schedules
tied to fuel adjustment clauses, as Rider AER did not arise out of a base rate proceeding.
Further, Staff points out that the Commission-approved stipulation creating Rider AER
provides that ortly the Companies' "prudently incurred" costs are recoverable. ESP I

Case, Stipulation and Recomznendation (Feb. 19, 2009) at 10-11, Second C?pi-nion and
Order (1vlar. 25, 2009) at 23.

Staff also contends in its reply brief that the Companies' exclusive focus on the
solicitation process is nmisplaced. Staff argues that there is a significant difference
between the solicitation process to obtain bids and the decision-making process
associated with evaluation and selection of bids. Consequently, Staff criticizes
FirstEnergy's assertion that no price was too high to pay for in-state RECs as long as the
purchase resulted from a competitive process.

In their collective reply brief, the Environmen.tal. Advocates initially argue that
FirstEnergy bears the burden of demonstrating that its REC purchases were prudent.
Sim,iiar to OCC and Staff, the Environ.mental Advocates cite In re Duke at 18 to support
their assertionns. Further, the Environmental Advoccates repiy to FirstEnergy's arguments
set forth in its brief, arguing that FirstEnergy failed to offer legitimate reasons for failing
to negotiate lower REC prices in its first and second RFPs, and that FirstEnergy's
adm:r.ssion that it did n4t seek to pay the compliance payment because the compliance
payment is not recoverable from customers should not be condoned by the Commission.

The Commission notes that, in the Comparies' first electric security plan case, we
approved a stipulation (ESP Stipulation) that provided that FirstEnergy would use a
separate RFP process to obtain RECs to meet the Companzes' renewable energy resource
requirements for January 1, 2009, through May 31, 2011. Further, the ESJP Stipulation
provided that the Companies would recover the prudently incurred costs of the RECs,
including the cost of administering the RFP and carrying charges. ESP I Case, Second
Opinion and Order (Mar. 25, 2009) at 9.

The Supreme Court of Ohio has held that a prudent decision by an electric
distribution utility is a decision "which reflects what a reasor,able person would have
done in light of conditions and circumstances which were known or reasonably should
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have been known at the time the decision was made." Cincinnat-i Gas & Elec, Co. v. Pub.
Util. Comm., 86 Ohio St.3d 53, 58, 711 N.E.2d 670 (1999), citing Cincinnati v. Pub. Lltit.
Comm., 67 Ohio St.3d 523, 530, 620 KE.2d 826 (1993). Additionally, the Commission has
previously found that "[p]rudence should be deterrniz-ted in a retrospective, factual
inquiry." In re Syracuse Home Utils. Co., Case No. $6-12-GA-GCR, Opinion and Order
(Dec. 30, 1986), at 20. Therefore, the Commission will examine the conditions and
circumstances which were known to the Companies at the time each decision to purchase
RECs was made. Additionally, we find that, pursuant to the Corrnnission-approved
stipulation creating Rider AER, which, provides that only the Companies' "prudently
incuxred" costs are recoverable, the Companies bear the burden of proof in this
proceeding. See ESP I Case, Stipulation and Recommendation (Feb. 19, 2009) at 10-11,
Second Opinion and Order (Mar. 25, 2009) at 23. Our determination that the Companies
bear the burden of proof in this proceeding is also consistent with the Supreme Court of
Ohio's recent holding in In re Duke, 131 0I-tio St.3d 487, 2012-Obio-1509, 967 N.E.2d 201,
at T 8. Further, we agree with FirstEnergy that, although the Companies ultimately bear
the burden of proof in this proceeding, the Conunission should presume that the
Companies' management decisions were prudent. Syracuse, Opinion and Order (Dec. 30,
1986) at 10. We emphasize, however, that, as discussed in Syracuse, the presumption that
a utility's decisions were prudent is rebuttable, and evidence produced by Staff or
intervenors may overcome that presumption, Id. Here, we find that the Exeter Report
was sufffcienf evidence to overcome the presumption that the Companies' management
decisions were prudent as to the procurement of in-state all renewables RECs.

The Commission also notes that recovery of the costs of the Companres' purchases
of all-state SRECs, in-state SRECs, and all-state RECs are not disputed by either Exeter or
the intervenors in this proceeding. Accordingly, because the Companies management
decisions are presumed to be prudent, the recovery of the costs of those SRECs and RECs
should not be disallowed, and the Conrnmission will address in detail only the purchase
of in-state all renewables RECs.

(1) August 2009 RFP (RFP1)

The Commission finds that recovery of the costs for the RECs obtained though the
August 2009 RFP should not be disallowed, Arn. Sub. S.E. 221, which codified Section
4928.64, Revised Code, had been enacted little more than a year before the RFPs, and
2009 was the first compliance year under the new statute. The evidence in the record
demonstrates that the market was still nascent and that reliable, transparent inforrnation
on market prices, future renewable energy projects that may have resulted in future.
RECs trading at lower prices, or other i.iiformation that may have directly influenced the
Companies' decision to purchase RECs was generally not available (Co. Ex. 1 at 22-25;
Exeter Report at 29; Tr. III at 569-570, 572). Further, the record demonstrates that other
states had experienced significantly higher REC prices in the first few years after
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enactment of a state renewable energy portfolio standard, and that the prices paid for the
RECs were within the range predicted by the Companies' consultant (Co. Ex. 1 at 36-37,
51-52; Exeter Report at 31, footnote 17; Tr. I at 195-197). The Commission notes that
Exeter found no evidence of technical violations of Section 4928.64, Revised Code (Exeter
Report at 27, 28). Further, Exeter determined that the RFPs issued by the Companies
were competitive and that the rules for the deteirnination of winning bids were
uniformly applied (Exeter Report at 28-29).

We note that the Companies claim to have embarked on a "laddering" strategy in
these RFPs. Under the laddering strategy, the Companies would spread the purchase of
RECs for any given compliance year over multiple RFPs (Co. Ex. 2 at 21). Testimony at
hearing demonstrates that laddering is a common strategy for the procurement of
renewable energy resources and other energy products (Tr. I at 150-I51). In the August
2009 RFP, the Companies obtained 35 percent of their 2009 compliance obligation and
45 percent of their 2010 coim.pliance obligation (Exeter Report at 25). There is no evidence
in tile record that these were unreasonable first steps in the Cornpanrtes' laddering
strategy or that the laddering strategy tqas inherently flawed,

In addition, the Commission finds that the alternatives proposed by Exeter and
intervenors were not viable options, based upon what FirstEnergy knew, or should have
known, at the time of the RFP. Exeter contends that the Companies should have set a
reserve pxice for the RFP; however, the Cominission is not persuaded that a reasonable
reserve price could have been calculated given the absence of reliable, transparent
market information (Co. Ex. 1 at 49-52; Co. Ex. 5 at 12; Tr. I at 128-130).

With respect to the option of making a compliance payment, the Commission
finds that the Companies were not required to make a compliance payment as an
alternative to obtaining RECs through a competitive process. Section 4928.64(C)(1),
Revised Code, requires the Cozxuxtission to identify any undercompliance or
nancompliance by an electric distribution utility (EDU) which is weather-related, related
to equipment or resource shortages or is otherwise outside the EDU's control. Section
4928.64(C)(2), Revised Code, then authorizes the Cornmission to impose a compliance
payment in the event of an "avoidable undercompliance or noncompliance." Moreover,
Section 4928.64(C)(2)(c), Revised Code, prohibits an electric distribution utility from
recovering a compliance payment from customers. Therefore, the Comrnzssion finds that
the General Assembly intended that the compliance payment be imposed only where the
undercompliance or noncompliance was due to an act or omission by the EDU which
was within the EDU's control. The Comxrussion finds that, just as with a resource
shortage, a serious market disequilibrium, as identified by Exeter, is not within an EDU's
control; therefore, the Companies were not required to consider making a compliance
payment in lieu of purchasing the RECs offered though a competitive auction.
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Further, we disagree with intervenors' arguments that the statutory compliance
payment amount should have been the maximum amount paid by the Companies. The
record reflects that, in states where a compliance payment is recoverable from ratepayers
and where the cornpliance payment can be used in lieu of procuring renewable energy
resources, the level of the compliance payment will act as a cap on market prices of
renewable energy resources (Tr. I at 83; Tr. II at 599-600). However, testimony in the
record also reflects that, where the compliance payment is not recoverable from
ratepavers, the compliance payment will not act as a cap on market prices (Tr. I at 85).
Therefore, the record demonstrates that, since the compliance payment in Ohio is not
recoverable from ratepayers, it will not act as a cap on market prices, and there is no
evidence that payment of market prices resulting from a competitive process, above the
statutory compliance payment level, is necessarily unreasona.ble.

In order to address factors beyond an EDU's control, Section 4928.64, Revised
Code, provides an opportunity for the EDU to seek a force mcajeure deterrnination.. Exeter
concluded that the Compan.ies should have rejected the results of the RFP, based upon
the prices contained in the bids and sought a force majeure determination. The
Comm.ission notes that the Companies obtained 35 percent of the 2009 compliance
obligation in the August 2009 RFP. Section 4928.64(C)(4)(b), Revised Code, directs the
Commission to issue a ruling on a force majeure determination within 90 days of the filing.
However, if FirstEnergy had rejected the results of the August 2009 RFI' and sought a
force majeure determination, there was the potential that the Commission would deny the
application during the 90-day timeframe and there would be little time for a further
solicitation of RECs after such potential denial (Co. Ex. 1 at 37-38). Moreover, in the
,force rrtajezdre determination for AEP Ohio, the Comntission issued our first decision in a
series of jrrrce majeure determinations. In re Columbus Southern Power Co. and Ohio Power
Co., Case Nos. 09-987-EL-EEC, et a1., Entry (Jan. 7, 2010) (AEP Ohio Case). In this decision,
the Commission, by granting the force rnajeure determination requested by AEP Ohio,
implicitly rejected arguments that the statutory provision, "reasonably available in the
rsr.arketplace,'° did not include consideration of cost of the RECs. AEP Ohio Case at 4, 8-9.
However, the August 2009 RFP took place before the Commission issued our decision in
the AEP Ohio Case. Therefore, we find that the Companies' belief in August 2009, that a
force majeure determination based solely on the market price of RECs was not an option,
was not unreasonable.

The Conmniission notes that Exeter also concluded that the Companies should have
consulted with the Commission or Staff regarding the results of the August 2009 RFP
although Exeter acknowledges that the Comparues were under no statutory obligation to
do so (Exeter Report at 32; Tr. ZI at 422). The Conun.s.ssion believes that the Companies
could have consulted with the Staff given the nascent market and the unavailability of
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reliable r.narket information. However, this factor alone is not sufficient to overcome the
presumption that the Companies' management decisions were prudent or to support a
di.sallowance of the costs of the REC purchases.

(2) October 2009 RFl' (RFP2)

The Commission finds that recovery of the costs for the RECs obtained though the
October 2009 RFP should not be disallowed. In the October 2009 RFP, the Companies
obtained, as part of their "laddering'' strategy, 65 percent of their 2009 compliance
obligation (the rern.aining balance for the 2009 compliance year), 29 percent of their 2010
compliance obligation and 15 percent of their 2011 compliance obligat'rian (Exeter Report
at 25). As discussed above, 2009 was the first compliance year for the new statutory
renewable energy benchmarks, and the record demonstrates that the market was nascent
and illiquicl (Co. Ex.1 at 22-23, 30-31; Co. Ex. 2 at 28). The Exeter Report also agreed that
market information was limited prior to the issuance of this RFP (Exeter Report at 12).
Further, Exeter determined that the RFPs issued by the Companies were competitive and
that the rules for the detern-.ination of winning bids were uniforrnly applied (Exeter
Report at 29).

Moreover, there is no evidence in the record of a significant change in the amount
of market information available between August 2009 and October 2009 (Co. Ex.1 at 30-
31). Thus, based upon what FirstEnergy knew or should have known in October 2009,
the alternatives proposed by Exeter and intervenors, such as establishing a reserve price,
seeking a force majeure determination or niaking a compliance payment, were not viable
options for the Companies. The Comrnission is concerned that the Caanpanies chose to
purchase vintage 2011 RECs in 2009 NhTh.en the market was nascent and illiquid (Co. Ex. 2
at 28). However, the Companies claim that this was part of the laddering strategy, and
the evidence indicates that the 2009 purchase of 2011 vintage RECs amounted to only
1o' percent of the 2011 compliance requirement (Exeter Report at 25). The Commission
also will reiterate that the Companies could have consulted with Staff, but that factor
alone is insufficient to support a disallowance of the costs of the October 2009 RFP.

(3) August 2010 RFP (RFP3)

(a) 2010 Vintage RECs

The Commission finds that recovery of the costs for the 2010 Vintage RECs
obtained though the August 2010 RFP should not be disallowed. In the August 2010
RFP, the Companies obtained 27 percent of their 2010 compliance obligation, which
represented the remaining balance of the obligation. There is no evidence in the record
that the market for renewables had significantly developed in 2010, that liquidity had
increased, or that reliable, transparent market information was now available to the
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Companies (Co. Ex.1 at 37-38). Navigant's market assessment report dated. October 18,
2009, state that the supply of Ohio RECs will continue to be very constrained through
2010 (Co. Ex. 1 at 34-35). Further Navigant indicated that supply conditions for in-state
all renewable energy resources were marked by few willing and certified suppliers, that
there were major uncertainties with respect to economic conditions that could support
new renewable project development, and that credit conditions with respect to financing
for new projects were a significant limiting factor (Co. Ex. 2 at 40).

The Commission notes that a force majeure determination was not a viable option
for the vintage 2010 RECs obtained in the August 2010 RFP. If the Cornpanies had
rejected the results of the vintage 2010 RECs in the August 2010 RFP and sought a
force majeure determination, there was the potential that the Conu.ni.ssion would deny the
application during the 90-day statutory timeframe, and there would be little time for a
further solicitation of RECs after such potential denial. Moreover, we will reiterate that
the Companies were not required to consider making a compliance payment in lieu of
purchasing the RECs offered though a competitive auction.

(b) 2011 Vintage RECs

The Commission finds that recovery of $43,362,796.50 for 2011 uintage REC.s
purchased in August 2010 should be disallowed. Although the Companies' management
decisions are presumed to be prudent, there was more than sufficient evidence produced
at hearing to overcome this presumption. Specifically, the Commission will base our
determination on the following factors. First, the Companies knew that the market was
constrained and illiquid at the time of the RFP but that the m:a.rket constraints were
projected to be relieved in the near future. Second, the Companies failed to report to the
Commission that the market for in-state RECs was constrained and illiquid. Third, the
actual purchase price was not the result of a competitive bid but a negotiated purchase
price. That negotiated purchase price was unsupported by any testimony in the record.
Finally, the Companies could have requested a force majeure determination from the
Commission instead of purchasing the vintage 2011 RECs through the August 2010 RFP.

The evidence in the record demonstrates that FirstEnergy knew that, although the
market was constrained and illiquid at the time of the RFP, the market constraints were
projected to be relieved in the near future (Co. Fx.1 at 34-35). FirstEnergy witness Stathis
testified that the Companies had received new information regarding the development of
the in-state all renewables market, including the projection that market constraints were
due to be relieved (Co. Ex. 2 at 35; Tr. II at 3602). FirstEnergy witness Stathis
acknowledged that new market information was available to the Companies in August
2010. This information included a second bidder for the RECs, which was consistent

2 'We note that several portions of the transcript cited throughout this opinion and order are confidentiaa..
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with Navigant's projected expiration of the 12-month constrained supply timeframe.
Moreover, the Companies had inforrnation that other Ohio utilities were meeting their
in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tr. II at 369-370). Further, the
Companies knew that there was time for additional RFPs to purchase the vintage 2011
RECs because FirstEnergy had contingency plans for an additional RFP in October 2010
and two additional RFPs in 2011 (Co. Ex. 2 at 36). Moreover, in the August 2010 RFP,
FirstEnergy did not execute its laddering strategy, which wou.ld have involved spreading
the REC purchases for any given compliance year over the course of multiple RFPs.
Fiere, however, FirstEnergy chose to purchase the entire remaining balance of its 2011
compliance obligation (85 percent of its 2011 cornpliance obligation) in this RFP and
reserved no 2011 RECs to be purchased in 2011 (Exeter Report at 25; Tr. II at 414415).
The Corrimission finds that, based upon the Companies' knowledge of market conditions
and market projections, the Companies' decision to purchase 2011 RECs in August 2010
was unreasonable, given that the market was constrained but relief was imminent.

Moreover, the Commission finds that the Companies failed to report the market
constraints to the Com.rnission when the Companies were under a regulatory duty to do
so. Rule 4901.1-40-03, Q.A.C. requires electric utilities to annually file a ten-year
alterrtative energy resource plan. Rule 4901:2-4()-03(C)(4), O.A.C., specifically requires
such plans to discuss "any perceived irn.pediments to achieving compliance with the
required benchmarks, as well as suggestions for addressing any such impediments." On
April 15, 2010, FirstEnergy filed its ten-year alternative energy resource plan for the
period of 2010 through 2020 in Case No, 10-506-EL-ACP (2010 Plan). In the 2010 Plan,
the Corn.parues indicated that the "RFP REC Procurement Process is an efficient means of
meeting the annual ben.chmarks" (2010 Plan at 5). In the 2010 Plan, the Com:panies noted
the limited availability of in-state renewable energy resources. However, the Companies
emphasized that this was true "particularly for solar renewable energy resources" where
Navigant had identified only 1 MW of installed solar energy resources in Ohio in 2009
and for which the Companies had already been granted a force majeure determi;natian
(2010 Plan at 5; Tr.11 at 427-428).

Moreover, the record reflects that, according to a market assessment report from
Navigant dated October 18, 2009, Navigant stated that supply conditions for in-state aII
renewable energy resources were marked by few willing and certified suppliers, there
were major uncertainties with respect to economic conditions that could support new
renewable project development, and credit conditions cQncerning financing for new
projects were a significant lzmating factor (Co. Ex, 2 at 40; Tr. IT at 426). FixstEnergy
witness Stathis conceded that these factors were significant and that these factors were
irnpediments to FirstEnergy's compliance with the benchmarks because these factors
hindered market development and supply (Tr. Il at 426-427). However, despite the fact
that the Companies were in possession of this significant information at the time of the
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filing of the 2010 Plan, the Companies failed to identify any of these factors. The
Companies also failed to report to the Commission that the market for in-state RECs was
very constrained and would remain very constrained though 2010, as reported by
Navigant (Co. Ex. 1 at 34). Further, the Companies failed to report to the Commission
that the market constraints, while still present, were projected to be relieved within a
year (Co. Ex.1 at 34-35; Tr. II at428).

In addition, the Commission notes that the actual purchase price was not the
result of a competitive bid but was the result of a bilateral negotiation, the results of
which are unsupported by the record in this case: As discussed above, FirstEnergy
witness Stathis testified that new market information was available to the Companaes in
August 2010. This infonnation included a second bidder for the RECs, the projected
expiration of the 12-month constrained supply timeframe, and information that other
Ohio utilities were meeting their in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tr. lI
at 369-370). Based on this new market information, the Companies rejected one of two
bids for 2011 vintage year RECs (Co. Ex. 1 at 41-42; Tr. II at 359-360, 373-374). The
Cornmission finds that, based on the knowledge available to FirstEnergy at the time, the
Companies properly rejected the bid for the RECs.

However, instead of deferring the purchase of the 2011 vintage RECs to one of the
three planned future RFPs, FirstEnergy entered into a bilateral negotiation with the
rejected bidder and reached an agreed purchase price (Co. Ex. I at 41-42; Co. Ex. 2 at 35-
36; Tr. II at 364-365). FirstEnergy witness Stathis, who described the process of rejecting
the bid, did not participate in the negotiations, had no personal knowledge regarding the
agreed purchase price, and did not provide testimony in support of the agreed purchase
price (Tr. II at 360-365, 370), and there is no other evidence in the record that the agreed
purchase price was reasonable.

Further, the Comn-dssion finds that the Companies could have requested a force
majeure determination from the Comn-dssion instead. of purchasing the vintage 2011 RECs
through the August 2010 RFP. At the time of the August 2010 RFP, the Commission had
granted force majeure requests from a number of utilities and electric service companies.
As discussed above, in the force majeure determznation for AEP Ohio, the Ohio
Environmental Council argued that relatively high prices for RECs does not equal an "act
of God" or event beyond an electric utilit,v's contrQl. AEP Ohio Case at 4. However, by
granting the force majeure determination, the Conunission implicitly rejected arguments
that "reasonably available in the marketplace" did not include consideration of cost of
the RECs. AE.p-Uhio Case at 8-9. FirstEnergy should have known that the Comn-dssion
had issued this decision and that cost would be a relevant consideration in a force majeure
determination. Moreover, even if the Comznissionhad rejected a fnr^ majeure application
by the Companies for 2011 vintage RECs, there would have been sufficient time for the
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two planned additional RFPs in 2011 in order to obtain the RECs necessary for the 2011
compliance obligation.

Accordingly, the Commission finds that there is evidence in the record to
overcome the presumption that the Compan.i:es' management decisions were reasonable.
Further, the Comm.ission finds that the record demonstrates that the Companies have not
met their burden of proving that, based upon the facts and circumstances which the
Companies knew, or should have known, at the time of the decision to purchase, the
purchase of 2011 vintage year RECs in August 2010 was prudent. Thus, we find that
recovery of $43,362,796.50 for 2011 vintage RECs purchased in. August 2010 should be
disallowed. In determining the amount of the disallowance, the Commission notes that,
for this transaction, the record reflects that the Companies purchased 145,269 RECs
through the bilateral negotiation with the rejected bidder. The Companies also
purchased 5,000 RECs at a significantly lower cost from a second bidder. The
disallowance represents the purchase price agreed to by the Companies in the bilateral
negotiation for 2011 Vintage RECs multiplied by 145,269 (the quantity of RECs purchased
through the bilateral negotiation). In addition, the disallowance includes an offset which
the Comrnission determined by calculating the lower price paid to the second, winning
bidder multiplied by 145,269 (Exeter Report at 28).

Regarding FirstEnergy's argument that a ComrniSsion disallowance will constitute
retroactive ratemaking in this case, the Commission notes that the Supreme Court of
Ohio has held that rates arising out of customary base rate proceedings implicate the
retroactive ratemaking doctrine, while rates ar°rsing from variable rate schedules tied to
fuel adjustment clauses do not. See River Gas Co., 69 Ohio St.2d at 512, 433 N.E.2d 568.
The Com..mission agrees with Staff that Rider AER is akin to a variable rate schedule tied
to a fuel adjustment clause for purposes of applying the retroactive ratemaking doctrine,
as Rider AER did not arise out of a base rate proceeding and was created by a stipulation
expressly providing that only prudently incurred costs would be recoverable.
Consequently, the Comnnission finds that the disallowance does not constitute
retroactive ratemaking.

Therefore, the Commission directs the Companies to credit Rider AER in the
amount of W,362,796_30, plus carrying costs, and to file tariff schedules within 60 days
of the issuance of a final appealable order in this proceeding, adjusting Rider AER to
reflect the refund and associated carrying costs. Further, the Commission directs the next
financial auditor to review the credit and whether carrying costs were appropriately
calculated.
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The Commission notes that there were a number of other, srnaIler transactions, at
various price points, involving in-state all renewables outlined Yn the Exeter Report
(Exeter Report at 28). To the extent that these transactions have not been specificatly
discussed above, the Com.mission has reviewed such transactions and, balancing the
factors discussed above, deterrnined that the recovery of the costs of these RECs should
not be disallowed.

B. Undue Preference

OCC requests that the Corn.tni.ssion order an investigation into the Cornpazues'
compliance with the corporate separation provisions of Ohio law. OCC claims that the
auditors conducted a limited investigation of this issue due to the auditors'
understanding of their scope of work (Tr.1 at 64-65).

FirstEnergy replies that there is no evidence that the Companies provided any
preference to any bidder. The Companies note that OCC witness Gonzalez admitted that
C}CC had the opportunity to undertake discovery in this proceeding and that the witness
was unaware of any facts to support such claims (Tr. Vol. III at 624-625 (Confidential)).
The Companies contend that, because OCC had an opportunity for discovery and was
unable to cite to a single fact to support its request, OCC: lacks standing to claim that the
Commissxon should order further investigations.

The Commission finds that there in no evidence in the record in this proceeding to
support further investigation at this t`.e: As noted above, the Companzes' affiliate, FES,
was the winning bidder for at least one RFP where RECs were obtained. However, the
Exeter Report did not recommend any further investigation on this issue (Tr. I at 117-
118). The Exeter Report contains no evidence of undue preference by the Companies in
favor of FES or any other bidder or improper contacts or communication between
FirstEnergy and FES or any other party (Exeter Report at 31; Tr. I at 114). In fact, the
Exeter Report states that the auditors "found nothing to suggest that the FirstEnergy
Ohio utilities operated in a manner other than to select the lowest cost bids received from
a competitive solicitation `(Exeter Report at 29). Moreover, the Exeter Report states that
the RFPs were reasonably developed and did not appear to incorporate any provisions or
terms that were anticompetitive (Exeter Report at 12). Finally, the Comn-tission finds that
aCC had a full and fair opportunity to obtain discovery of any issue relevant to this
proceeding but did not introduce any evidence to support its request for further
investigations (Tr. III at 624-625). In the absence of concrete evidence of improper
communications, anticompetitive behavior, or und.ue preference for FES in awarding
bids, the Commission finds that the fact that FES was one of the winning bidders of the
RFPs during the audit period is insufficient grounds for further investigation at this time.
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Staff argues that, although Section 4928.64(C)(3), Revised Code, refers to
"reasonably expected" costs, suggesting a forward-looking consideration, the statute also
requires the compliance obligation as a function of historical sales. Consequently, Staff
recommends a six-step methodology that incorporates both historical and future
components: (1) cietermine the sales baseline in megawatt hours (MWhs) for the
applicable compliance year consisting of an average of each electric distribution utility's
annual Ohio xetail el.ectric sales from, the three preceding years; (2) calculate a
"reasonably expected" dollar per MWh figure for the compliance year, consisting of a
weighted average of the SSO supply for the delivery during the compliance year, net of
distribution system losses; (3) Staff's annual calculation of a dollar per MtA;h suppression
benefit (if any) and distribution of this suppression calculation to alI affected companies;
(4) calculate an adjusted dollar per MWh figure by adding the suppression benefits, if
any, to the dollar per MWh figure from Step 2; (5) calculate the total cost by multiplying
the Step 4 adjusted dollar per MWh figure by the baseline calculated in Step 1; and (6)
multiply the total cost from Step 5 by three percent with the result representi.ng the
maximum funds availabie to be applied toward compliance resources for that
compliance year. Further, Staff contends that the Companies perform this calculation
early in each compliance year to identify their maximum available compliance fu.nds for
the year, and that, in the event an operating company reaches its maximum, it should not
incur any additional compliance costs for that year, absent Gozruxussion direction.

MAREC contends that the mathematical calculation of the three percent cost cap
consists of two basic steps: (1) add the electric utility's annual cost of generation to
customers (the wholesale price average from the previous three years) with the price
suppression benefits of the previous year, and multiply that figure by three percent to
calculate the annual renewable spending cap for the utility; and (2) compare the utility's
annual cost of renewable generation to its annual renewable spending cap to detez7xune
which is greater, Further, MAREC contends that the benefits of price suppression should
be factored into the calculation in order to fully account for the costs and benefits of
renewable energy displacing higher-cost generating resources.

OEG contends that the Commission should expressly find that Section
4928.64(C)(3), Revised Code, establishes a ntandatory, non-discretionary annual cap
limiting the Companies' recovery of prudent expenditures incurred pursuant to Section
4928.64, Revised Code, to no more than th.ree percent of its cost of purchasing or
acquiring substitute energy. Further, OEG contends that the three percent cost cap
should be calculated as follows: (1) set the three percent cost cap each January following
the SSO auction; (2) determine FixstEnergy's annual generation cost ($/MWh) using the
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weighteed average of its January-May and June-December SSO generation prices; (3)
calculate FirstEnergy's benchmark baseline non-shopping :MtNh sales by averaging non-
shopping sales fox the previous three years; (4) calculate FirstEnergy's cost to acquire
requisite electricity by multiplying its benchmark baseline non-shopping MVVh sales by
its annual SSO generation cost adjusted for losses; and (5) set FirstEnergy's annual
mandatory cost cap equal to three percent of its annual cost to acquire requisite energy.
Further, OEG argues that the Commission should establish a cap on the Rider AER
charge for each rate class at three percent of the applicable Rider GEN energy charge for
that class. Nucor also contends that Section 4928.64(C)(3), Revised Code, establishes an
explicit, mandatory cap that applies to all future Rider AER costs and charges. Further,
Nucor argues that the Comrnission should adopt a two-part cap mechanism as
recommended by OEG/Nucor witness Goins, that constitutes a hard cap on annual
renewable expenditures by FirstEnergy of three percent, and a soft cap on Rider AER
rates charged to customers of no more than three percent of the cost of generation under
Rider GEN. (OEG/Nucor Ex. 1.)

The Environmental Advocates also recommend that. the utilities set an annual cost
of generationbased on the average price of electricity purchased by the utaIity for its SSO
load over the three preceding years, to be compared to the cost of acqui,rfng renewable
energy, less any and all carrying and administrative costs. Further, the Environmental
Advocates argue that the Cornmission should irtvestigate ways to quantify price
su.ppxession benefits and include them in the cost cap calculation.

In its reply brief, FirstEnergy notes that Section 4928.64(C)(3), Revised Code,
provides that an electric utility "need not comply" if a company's cost of complying with
statutory requirements exceeds three percent of its reasonably expected cost of obtaining
the electricity. FirstEnergy argues that this language indicates that the three percent
mechanism is discretionary, not mandatory. Further, FirstEnergy contends that the
Commission should reject the recommendations of Nucor and OEG that the Comn-tission
apply a cap on Rider AER by rate class, arguin.g that there is no statutory support for that
recommendation. Further, FirstEnergy disputes various intervenors' suggestions that the
calculation should include a price suppression benefit, arguing that there is no evidence
in the record to support inclusion or calculation of a price suppression benefit.

In its reply brief, OCC argues that the three percent cost cap is mandated by Ohio
law and that FirstEnergy should utilize the six-step process recommended by Staff to
determine whether the utility purchased RECs in excess of the cost cap. Additionally,
OCC urges the Commassion to require FirstEnergy to perform the test on or before
April 15 of each compliance year in order to identify the maximum available compliance
funds for the year.
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In its reply brief, MAREC notes that n.o party opposed MAREC's calculation of the
cost cap provision and that several parties' calculations mirrored MAREC's.
Additionally, MAREC states that it apposes C)EG`s proposal to cap Rider AER for each
rate class. MAREC argues that this methodology would stray from the specific language
and intent of the applicable statute and rule, which do not provide that a three percent
cap be applied to each rate class, but refer to the "total expected cost of generation." Rule
4901:1-40-07(C), O.A.C. MAREC contends that this language implies that the costs be
applied across all customer classes,

In its reply brief, OEG opposes various intervenors' recommendations that the
three percent cost cap calculation include price suppression benefits. OEG argues that
this is an unworkable calculation that would increase costs customers pay, undermining
the customer protection purpose of the cap, and that is contrary to the plain language of
Section 4928.64(C), Revised Code. Further, OEG contends that the record in this case
does not provide a detailed explanation of how price suppression benefits iA,ould be
calculafed and that the Goldenberg Report acknowledges that price suppression benefits
are "difficult to calculate precisely" (Goldenberg Report at 29). Similarly, Nucor also
warns against the use of price suppression benefits in the three percent cost cap
calculation. Nucor states that the Commission would need to use extreme caution in
including price suppression benefits, as their use would add a subjective element to an
otherwise straightforward and objective calculation.

In their reply brief, the Environmental Advocates reiterate their position that the
Commission should adopt Staff's xecorxunended method of calculating the three percent
cost cap. The Environrn.ental Advocates f-urther note that Staff volunteered to annually
calculate a dollar per MWh suppression benefit (if any) to be distributed to all affected
Companies. Consequently, the Environm.ental. Advocates argue that stakeholders could
be confident that the suppression benefits are properly and independently verified and
calculated.

Initially, the Conu7v.ssion notes that it directed Goldenberg to evaluate the
Companies' status relative to the three percent provision in Section 4928.64(C)(3),
Revised Code. In its analysis of the three percent provision, Goldenberg noted that
neither the Revised Code nor the Ohio Administrative Code provide a definition for the
timeframe for the calctxlation, a d.efirLition of the term "reasonably expected cost of
compliance,rs or a definition for the term °`reasonably expected cost of otherwise
producing or acquiring the requisite electricity." Nevertheless, Goldenberg concluded
that the formula for the calculation set forth in Section 4928.64(C)(3), Revised Code, is
relatively straightforward: deternune the reasonably expected cost of compliance with
the renewable energy resource benchmark and divide it by the reasonably expected cost
of generatiort to customers. (Goldenberg Report at 24, 26-27,)
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Goldenberg also noted that FirstEnergy provided its three percent provision
cal.culations for 2009 through 2011, and replicated this information in the Goldenberg
Report. For example, for FirstEnergy in 2010, the following chart represents the actual
total cost of generation exclusive of compliance costs, and the actual percentage
representing the cost of compliance as compared to the total cost of SSC7 generation.
Further, the Commission has calculated the threshold that would need to-have been
spent on compliance with the renewable energy resources benchmarks in order to reach
the three percent cap:

{Goldenberg Report at 30.)

The Commission notes that these calculations demonstrate that the cost of
cornpliance with renewable energy resources benchmarks is a very sntall percentage of a
Company's cost of SS^`1 generation, even at prices argued by intervenors to be
signi.£xcantly high. The Coxnrniss7orz notes that this percentage is small, notwithstanding
prices for renewable energy credits, because the portion of their electricity supply electric
distribution utilities and electric service companies are required to obtain from renewable
energy resources began at only .25 percent in. 2009 and increased to only 0.5 percent in
2010.

The Commission finds, based upon our reading of the plain language of the
statute, that Sta.ff's methodology to calculate the three percent cap is consistent with the
intent of the General Assembly and should be adopted, with the exception of the portions
of the methodology utilizing price suppression benefits. The Commission believes that
this methodology strikes the appropriate balance to allow electric utilities to achieve
compliance with the renewable energy resource benchmarks and to provide a limit to the
costs passed along to ratepayers.

Regarding price suppression benefits, the Commission finds that inserting price
suppression benefits into the calculation would add a subjective element to an objective
calculation and that the record in this case does not provide a clear explanation of how
price suppression benefits would be deternzaned. Further, as stated in the Goldenberg
Report, price suppression benefits are difficult to calculate (Goldenberg Report at 27, 29).
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Additionally, the Commission notes that, in conjunction with its discussion of
price suppression benefits, OEG argued in its brief that the Commission should follow
the plain language of the statute and should decline to increase complexity and confusion
associated with calculation of the three percent cap. Curiously, OEG went on to argue
that the Commission should impose the three percent cost cap individually to each rate
class to prevent industrial customers from bearing a disproportionate share of Rider AER
charges. The Commission declines to read this requirement into the statute axid finds
that the clear wording of the statute does not provide for a three percent cap to be
applied to each rate class but to the total expected cost of generation across all rate
classes.

Consequently, the Commission finds that the following methodology is consistent
with the intent of the General Assembly and should be used to calculate the three percent
cost cap: (1) determine the sales baseline in MWhs for the applicable compliance year
consisting of an average of each electric distribution utility's annual Ohio retail electric
sales from the three preceding years; (2) calculate a"reasoraably expected" dollar per
MWh figure for the compliance year, consisting of a weighted average of the cost of SSO
supply for the delivery during the coznpliance year, net of distribution system losses; (3)
calculate the total cost by multiplying the Step. 2 dollar per MWh figure by the baseline
calculated in Step 1; and (4) rnultiply the total cost from Step 3 by three percent with the
result representing the m.aximum funds available to be applied toward compliance
resources for that compliance year. Further, as recommended by Staff, the Commission
finds that the Companies should perform this calculation early in each compliance year
to identify their ma:ximum available compliance fu.nds for the year, and that, in the event
an operating company reaches its maximum, it should not incur any additional
compliance costs for that year absent Commission direction.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Ohio Edison Company, The Cleveland Electz°ic Illuminating
Company, al-Ld The Toledo Edison Company (FirstEnergy or
the Companies) are public utilities as defined in Section
4405.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) On September 20, 2011, the Comzrdssion opened this case for
the purpose of reviewing the Companies' Rider AER,

(3) Motions to intervene in this case were granted to OCC, OEC,
OEG, Nucor, ELPC, Citizen Power, Sierra Club, MAREC,
OMAEG, and IGS.
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(4) Motions for admission pro hac vice were granted to
Michael Lavanga, Edmund Berger, and Theodore Robinson.

(5) The hearing in this matter coznrnenced on February 19, 2013,
and continued until February 25, 2013.

(6) Post-hearing briefs vaere filed in this matter by FirstEn.ergy;
Staff; CJCC; the Sierra Club, OEC, and ELPC, collectively;
t7EG; Nucor; MAREC; and IGS.

(7) Reply briefs were filed by FirstEnergy; 5taff; OCC; the Sierra
Club, OEC, and ELPC, collectively; OEG; Nucor; MAREC;
and IGS.

(8) The Com.mission finds that FirstEnergy shall be disallowed
recovery in the amount of $43,362,796.50.

(9) The Commission finds that the Companies shall calculate the
three percent cap pursuant to Section 4928.64(C)(3), Revised
Code, as set forth in this opinion and order.

It is, therefore,

ORDERED, That the motions to intervene filed by Citizen Power, Sierra Club,
MAREC, OMAEG, and IGS are gra.nted. It is, further,

ORDERED, That the motion for admission pro hac vice filed by Theodore Robinson
is granted. It is, further,

ORDERED, That the motion to intervene and reopen the proceedings filed by AEP
Ohio is denied. It is, fu.rther,

ORDERED, That the attorney examiners' ruiings regarding protective orders are
modified to permit the general disclosure of FES as a successful bidder in the competitive
solicitations, but that specific information related to bids by FES shall continue to be
confidential and subject to the protective orders. It is, ffrird.-ier,

ORDERED, That the pending motions for protective orders filed by FirstEnergy,
CCC, ELPC, OEC, and the Sierra Club are granted. It is, further,

ORDERED, That FirstEnergy be disallowed recovery in the amount of
$43,362,796.50 as set forth in this opinion and order. It is, further,
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ORDERED, That FirstEnergy credit Rider AER in the amount of $43,362,796.50,
plus carrying costs, and file tariff schedules within 60 days of the issuance of a final
appealable order in this proceeding, adjusting Rider AER to reflect such credit and
associated carrying costs. It is, further,

ORDERED, That a copy of this opinion and order be served upon each party of
record.

Steven D. Lesser

M. Beth Trombold

N1WC/ GAP/ sc

Entered in the journal

^
W ca...^o

Asim Z. Haque

Barcy F. McNeal
Secretary

THE PUBLIC UTILITIIFS COTvIMISSION OF OHIO



Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit B
Page 1 of 39

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alternative Energy Rider Contained in
the Tariffs of Ohio Edzson, Company,
The Cleveland. Electric Illuminating
Company, and The Toledo Edison
Company.

)
)
)
)
)
}

Case Ncs.11-52D1-EL-RDR

SECOND ENTRY ON REHEARING

The Commission finds:

(1) On September 20, 2011, the Com.mission issued an Entry on
Rehearing in In re the Annual Alternative Energy Sfutecs Report
of Ohio Edison Co., The Cleveland Electric Illuminating Ca., and
The Toledo Edison Co., Case No. 11-2479-EL-ACP. In that
Entry on Rehearing, the Commission stated that it had
opened the above-captioned case for the purpose of
reviewing Rider AER of Ohio Edison Company, The
Cleveland Electric Illu.mxnating Company, and The Toledo
Edison Company (collectively, FirstEnergy or the
Companies). Additionally, the Commission stated that its
review would include the Companies' procurement of
renewable energy credits for purposes of compliance with
R.C. 4928.64.

(2) On August 7, 2013, following a hearing, the Commission
issued an. Opin.ion and Order (Order) finding that
FirstEnergy should be disallov+red recovery in the amount of
$43,362,796.50.

(3) R.C. 4903.10 provides that any party who has entered an
appearance in a Commission proceeding may apply for
rehearYng with respect to any matters determined by filing
an application within 30 days after the entry of the order
upon the journal of the Comrnission. Under Ohio
Adm.Code 4901-1-35(B), any party may file a memorandum
contra within ten days after the fiIing of an application for
rehearing.
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(4) On August 30, 2013, an application for rehearing was filed
by Interstate Gas Supply, Inc. (IGS Energy).

(5) On September 6, 2013, applications for rehearing were filed
by Ohio Consumers' Counsel (C)CC); FirstEnergy; and the
Sierra Club, Environmental Law and Policy Center, and
C3hio Environmerttal Council (collectively, Environrnental
Groups). Further, Ohio Power Ccarnpany (AEP Ohio) filed
an application for rehearing, or, in the alternative, a motion
for leave to file an application for rehearing. Additionally, a
motion for leave to file an application for rehearing and
application for rehearing were filed by Direct. Energy
Services, LLC, and Direct Energy Business, LLC Oointly,
Direct Energy).

(6) By entry issued September 18, 2013, the Commission granted
the applications for rehearing filed by IGS Energy, 4CC,
FirstEnexg-y, the Environmental Groups, and AEP Ohio for
further consideration of the matters specified in the
applications for rehearing. The Commission denied - the
motion for leave to file an application for rehearing filed by
Direct Energy.

Rulings on Motions for Protective Orders

(7) Regarding the Commission's rulings on motions for
protective orders in this proceeding, OCC contends that the
Cornrnission erred because it prevented disclosure of
information relating to FirstEnergy's purchase of in-state all
renewables RECs. More specifically, OCC argues that the
exclusion of trade secrets from the public domain is a very
lirruted and narrow exception and that information
including the identities of bidders and price and quantity of
RECs bid by each specific bidder should not protected in this
case because they are too old to have economic value as to
the current REC market. Further, OCC argues that the
information should not be protected because FirstEnergy
fa.il.ed to take sufficient safeguards to protect the identities of
the bidders and pricing information because the information
was made publicly available in the Exeter Report, and
FirstEnergy failed to file a contemporaneous motion for
protective order for the informatxon--waiting until 49 days
after its release. Consequently, OCC argues that the
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Commission should make available publicly the complete
unredacted copies of the Exeter Report and all pleadings
filed in this proceeding. Finally, C)CC argues that the
Commission erred in affirming the attorney examiner's
ruling on FirstEnergy's second motion for protective order,
because public information was improperly redacted from
the draft Exeter Report, and that the Commission erred in
granting FirstEnergy's fourth motion for protective order
because there is no evidence that anyone could derive REC
pricing data using publicly available information from
OCC's total recommended disallowance.

Similarly, the Environmental Groups contend that the
Commission unlawfully found certain information to be
confidential, including REC prices, seller identities, and
recommended penalty amounts. More. specifically, the
Environmental Groups argue that outdated REC prices and
seller identities do not qualify as trade secrets because this
information is extremely outdated and holds no economic
value. Further, the Environrnental Groups argue that there
are overwhelming public policy reasons why information
related to the REC purchases must be disclosed, including
the goal of a fully functioning REC market. Finally, the
Envi.ronmental Groups contend that the Commission should
further un-redact the Exeter Report given the ruling in the
Order pexmitting the disclosure of FES as a successful bidder
in the competitive solicitations.

In its memorandum contra C7CC's and the Environmental
Groups' applications for rehearing, FirstEnergy maintains
that confidential and proprietary information belonging to
participants in the RFP process should continue to be
protected. FirstEnergy asserts that the Commission has
properly determined that REC procurement data warrants
trade secret protection, and that it has independent
economic value, despite claims that it is °`historic in nature."
FirstEnergy draws comparisons to bidder identification and
price inforznation in post-auction market monitor reports
that the Conlmission has protected, despite being over
24 months old. Further, FirstEnergy states that it has
safeguarded this information by consistently moving to
protect REC procurement data contained in any filings in
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thYs case. FirstEnergy next contends that the Companies
moved in a timely fashion to protect the REC procurement
data, and that OCC's argument about failure to file a motion
for protective order contemporaneously with the Exeter
Report is erroneous because the Companies did not file the
Exeter Report, Staff did. FirstEnergy continues that
releasing the proposed disallowance and interest amounts
contained in the information would enable anyone to arrive
at the confidential REC pricing data, given that the number
of RECs is public. Further, FirstEnergy asserts that public
dissemination of the REC procurement data could lead to
the disclosure of proprietary bidding strategies employed by
REC suppliers, which could undermine confidence in the
ma.rket.

(8) In the Order, the Commission granted multiple pending
motions for protective orders and reviewed and affirmed the
attorney examiners' rulings on motions for protective orders
regarding REC procurement data appearing in the draft
Exeter Report, as well as various pleadings in this
proceeding discussing the draft Exeter Report. This REC
procurement data consisted of supplier-identifying
information and pricing information. As stated in the Order,
the Commission found that the REC procurement data is
trade secret information and its release is prohibited under
state law. None of the arguments advanced by OCC or the
Environmen.tal Groups persuades the Commission to
reverse its finding at this time. Further, the Commission did
modify the attorney examiners' rulings in one respect in
order to permit the generic disclosure of FES as a successful
bidder in the competitive solicitations, due to the wide
dissemination of this piece of information after an
inadvertent disclosure in the Exeter Report. The
Commission emphasized in making this finding, however,
that specific information related to bids by FES, such as the
quantity and price of RECs contained in such bids and
whether the bids were accepted by the Companies, would
continue to be confidential. Consequently, the Cornmission
declines to further un-redact the Exeter Report as urged by
the Environmental Groups, as this would be inconsistent
with the Commission's order. Order at 11-14. Finally,
although the Enviresrunental Groups contend that the REC
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procurement data should be public because it furthers the
goal of a fully functioning REC market, the Com.mission
finds that the opposite is true--that, if this trade secret
information was public, it could discourage REC suppliers'
confidence in the market and impede the function of the
REC market.

Burden of Proof

(9) In conjunction with several of its assignments of error, C3CC
argues that the Comrnission erred in presuming that several
of FirstEnergy's management decisions to purchase RECs
were prudent. OCC contends that the ComrnissYon should
not have relied on In re Syracuse Home Lltils. Co., Case No. 86-
12-GA-GCR, Opinion and Order (Dec. 30,1986) (Syracuse) for
the proposition that there is a presumption of prudence
laeca-use, in Duke Energy Ohio, Inc., 131Ohso St.3d 487, 2012-
Ohio-1509, 967 N.E.2d 201, atT2, the Supreme Court of Ohio
held that a utility has to prove that its expenses have been
prudently incurred. Further, OCC argues that there is no
presumption of prudence when analyzing transactions
between affiliated companies, citing Model State Protocols
for Critical Infrastructure Protection Cost Recovery issued
by- the National Association of Regulatory Commissioners,

as well as cases from other states. Additionally, {OCC
contends that, 'assuming arguendo that there is a
presumption, the Comznission failed to apply it properly.
CJCC explains that the Com.xxussion properly found that the
Exeter Report was sufficient evidence to overcome the
presumption that the Companies' decisions were prudent,
but then improperly shifted the burden of persuasion to
other parties instead of FirstEnergy.

Similarly, the Environmental Groups argue that the
Commission unlawfully shifted the burden of proof to
intervenors by applying a presumption of prudence to
FirstEnergy's purchases. More specifically, the
Environmental Groups argue that the Supreme Court of
Ohio unequhPocally determined in Duke that a utility bears
the burden of proving that its expenses were reasonable, and
that the Commission's finding that a presumption exists that
the Companies' management decisions were prudent is
erroneous in light of Duke. The Environmental Groups
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argue that the Commission's error led to erroneous decisions
that certain evidence was insufficient to overcome the
presumption.

In its memorandum contra, FirstEnergy responds that the
Commission used the correct standard to determine the
prudence of the Companies' purchases under Syracuse; that
the presumption of prudence still applies to an affiliate
transaction and OCC has not presented any controlling
authority supporting otherwise; and that the Cornrnission
did not misapply the standards in Syracuse.

(10) In the Order, the Commission acknowledged FirstEnergy's
argurnent that, although the Companies ultimately bore the.
burden of proof in this proceeding, the Commission would
presume that the Companies' management decisions were
prudent, citing Syracuse, Opinion and Order (Dec. 30, 1986)
at 10. In Syracuse, the Commission found that "[t1here
should exist a presumption that decisions of utilities are
prudent." Further, the Commi.ssion explained that "[tlhe
effect of a presumption of prudency is to shift the 'burden of
producing evidence' (or 'burden of production') to the
opposing party. While the `burden of persuasion' (or
`burden of proof') generally rests throughout a proceeding
on the same party, the burden of producing evidence can
shift back and forth." Although OCC and the
Environmental Groups clai:m that the Commission should
not have relied on Syracacss in light of the Supreme Court
decision in Duke, the Cornrnission does not find that the
Commission order and Supreme Court decision are
inconsistent. Notably, the Supreme Court discussed the
-utility bearing the burden of proof in Duke and did not
discuss the burden of production. For the reasons set forth
in Syracuse, the Commission finds that there is a clear
distinction between. the burden of proof and burden of
production. Further, to the extent the burden of production
was not discussed in the Commission proceedings or
Supreme Court decision in. Duke, the Commission notes that
it is not the duty of the Commission or the Court to sur'1
sponte raise issues that are not raised by any party to the
proceeding. Consequently, the COlnmission declines to find
that the Supreme Court decision in Duke implicitly



Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit B
Page 7 of 39

11-5201-EL-RDR -7-

overruled Comrnission precedent regarding the burden of
proof as set forth in Syracuse.

Finally, although OCC contends. that Model State Protocols
and cases from other states have found that transactions
with affiliates should not be afforded a presumption of
prudence, the Cornmission emphasizes that this autliority is
not controlling on the Commission and the Coxsuxiission
declines to adopt this doctrine at thxs time. Consequently,
the Commission denies OCC's application for rehearing on
this issue,

Prudency of Costs Incurred

RFP1, RFP2, RFP3(2010 Vintage RECs)

(11) In its application for rehearing, OCC asserts that the
Comrnission erred in finding that the Companies should be
allowed to recover costs related to the purchases of 2009,
2010, and 2011 in-state all renewables RECs acquired as part
of the August 2009 and October 2009 RFPs, and 2010 in-state
a11 renewables RECs acquired as part of the August 2010
RFP.

(12) Regarding the August 2009 RFl', OCC specsfically asserts
that the Commission should have disaIlowed costs related to
the 2009 and 2010 in-state all renewables RECs purchased in
that RFP because the prices were unreasonable based on
market information on all renewables RECs from around the
country; because FirstEnergy should have filed an
application for a force majeure based on the prices of the
RECs; and, because FirstEnergy would have had sufficient
time to acquire the necessary RECs if the force majeure
application was denied. Further, OCC asserts that the
Commission erred because it did not make a specific
determination of prudence to support its allowance of cost
recovery, which OCC alleges is required under R.C. 4903.09.

OCC argues that the Commission erred in failing to find that
the prices paid by FirstEnergy were unreasonable based on
available market information from all renewables markets
around the county. OCC supports its conclusion by pointing
out that the auditor found the prices paid for 2009 in-state all
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renewables RECs exceeded the prices paid anywhere in the
country, even in other states' nascent markets, and similar
testimony was presented by OCC witness Gonzalez. OCC
argues that there is no basis to conclude that Ohio's
requirements would drive prices to levels unseen anywhere
else in the country. OCC further argues that the
Commission erred in relying on FirstEnergy's argument
comparing prices utilities paid for solar RECs in other states
with the prices it paid for all renewables RECs in Ohio
because it is widely recognized that solar RECs had an ini.tial
price point far higher than all renewables RECs.
Addztionally, OCC argues that the Commission erred in
relying on the auditor's conclusion that the RFPs conducted
were competitive and the rules for deternlining winning
bids were applied unifornrly. OCC concludes that the
Conunission erred in finding that the record lacked evidence
from which the Companies could have determined that the
bids received for in-state all renewables RECs in the first
RFP were excessive.

Further, OCC argues that the Commission erred in finding
that FirstEnergy was not required to request a force majeure,
because the RECs were exorbitantly priced and, therefore,
were not "reasonably available," and in finding that
FirstEnergy was excused from filing a force majeure request
because the Companies would not have had time to acquire
RECs if the request had been clenied. OCC argues that the
Commission overstated the time FirstEnergy had to rebid
the RECs-arguing that the compliance period for the 2009
RECs was extended through the end of March 2010. OCC
also contends that FirstEnergy had four monfhs to file a
force majeure application for the 2010 RECs. Finally, in this
assignm.ent of error, OCC argues that the Commission erred
in failing to make a specific determination of prudence as
required by R.C. 4903.09 to support the Commission's
allowance of cost recovery from customers, but instead
finding that the Companies' actions were "not
unreasonable."

Regarding the October 2009 RFP, OCC specifically argues
that the Commission should have disallowed costs foi the
same reasons argued above as to the August 2009 RFP, and,



11-5201-EL-RIJR

Ohio Supreme Court Case No. 13-2026
Notice ofAppeal of ELPC

Exhibit B
Page 9 of 39

-9-

additionally, because additional RECs were bid in to the
October 2009 RFP, which OCC contends indicated a quickly
expanding REC market. OCC also contends that the
Companies' purchase of 2011 in-state all renewables RECs at
this time may have been part of a laddering strategy but was
unreasonable because the Navigant Report predicted that
the market would remain constrained through 2010.

Regarding the August 2010 RFP, OCC specifically argues
that the Commission again should have d3sallowed costs for
the reasons set forth as to the August 2009 and October 2009
RFPs. OCC additionally asserts that the Cornntission should
not have relied on the Navigant Report concerring this
purchase because that report was released ten months prior
to this purchase and record evidence, including the
Spectrometer Report and market prices around the county,
indicated that the market was changing.

In its memorandum contra, FirstEnergy argues that the
Companies met the applicable burden of proof, and the
Commission's Order permitting FirstEnergy to recover costs
related to these RFPs was correct. FirstEnergy points out
that the Comrni.ssion found the Companies' laddering
strategy was reasonable; the purchases were prudent as
information on market prices or future renewable energy
was generally unavailable; force majeure relief was not a
legal alternative; and there would have been litt.le time for
the Companies to solicit additional RECs if a force majeure
application was rejected.

FirstEnergy contends that the Companiesr purchases of
in-state all renewables RECs in the second RFP were
prudent. More specificall.y, FirstEnergy contends that
overwhelming evidence suggests that the market for in-state
all renewables RECs in 2009 was constrained; that the
Companies had no knowledge that the market constraints
would end at the close of 2010, since Navigant's
memorandum did not discuss any period beyond 2010; and
that there was uncertainty in 2009 and 2010 as to what the
market would be like in 2011.

FirstEnergy proffers that the Companies' purchases of 2010
in-state all renewables RECs in the third RFP were prudent
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because the Companies had no data to suggest that the
market was improving; the Spectrometer Report touted by
®CC was merely broker data that did not reflect actual
transactions or volumes of RECs; force majeure was not a
legal option; and, there would have been no time to procure
the necessary RECs prior to the end of the compliance year if
a force majeure deterrn.ination was denied.

(13) Initially, the Commission emphasizes that Rider AER was
created by a stipulation that allowed the Companzes to
recover the "prudently incurred costjs] of" renewable
energy resource requ.ireinents. See In the Matter of the
Application of Ohio Edison Co., The Cleveland Elec. Illuminating
Co., and 'The Toledo Edison Co. for Auth. to Establish a Std. Serv.
Offer Pursuant to R.C. 4928.143 in the Form of an Elec. Sec. Plan,
Case No. 08-935-EL-SSO, Stipulation and Recommendation
(Feb. 19, 2009) at 10-I1, Second Opinion and Order (Mar. 25,
2009) at 23. Turn.ing to OCC's application for rehearing, the
Cornrnission thoroughly addressed in the Order the issues
raised by OCC in support of these assignments of error.
Notwithstanding OCC's claims, the Commission thoroughly
considered the facts and circumstances of each transaction,
based upon the evidence in the record in this proceeding.
Order at 21-24. OCC contends that the Commission failed to
adequately set forth the reasons for the Commission
determ:iriation that recovery of the costs of the RECs
obtained through the August 2009 RFP (RFP1) and the
October 2009 RFP (RFP2) should be allowed. However, the
Commission clearly set forth in the Order our finding that
the Companies met their burden of proof for recovery of
these costs based upon the evidence in the record. We noted
that 2009 was the first compliance year under the new
alternative energy portfolio standard requirement. Order at
21, 24. The COITtiTLission detern7lned that, with respect to
both the August 2009 RFP and the October 2009 RFP, the
evidence in the record demonstrated that the Ohio
renewables market was still nascent and that reliable,
transparent information regarding market conditions was
not generally available (Co. Ex. 1 at 22-25; Co. Ex. 2 at 28;
Exeter Report at 12, 29; Tr. III at 569-570, 572). Order at 21-
22, 24. In fact, the auditor conceded that there was no
reliable available data at the time of the 2009 and 2010 RFPs
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on REC prices for in-state all renewable RECs (Tr. I at 80). In
addition, OCC's claim that the Commission erred in finding
that the RFPs were competitive and that the rules for
determining that the rules for determining winning bids
were applied uniformty elides the testimony of OCC's own
witness Gonzalez, who agreed that the process was designed
to obtain a competitive outcome, that the solicitations were,
in fact, competitive, and that the process was designed to
select the lowest price bid (Tr. III at 566-567). Moreover, the
Commission determined that the Companies had embarked
on a°'laddering" strategy, under which the Companies
would spread the purchase of RECs for any given
compliance year over multiple RFPs (Co. Ex. 2 at 21), that a
laddering strategy is a common strategy for the procurement
of renewable energy resources and other energy products
(Tr. I at 150-151) and that there was no evidence that the
laddering strategy was flawed or implemented in an
unreasonable rnanner for the August 2009 RFP or the
October 2009 RFP. Order at 22, 24.

Further, the Commission rejected arguments that the REC
prices paid by the Companies were unreasonable based
upon market information from around the country, noting
that the record demonstrated that other states had
experienced significantly higher prices in the first few years
after the enactment of a state renewable energy portfolio
standard and that the prices paid for the RECs were within
the range predicted by the Companies' consultant (Co. Ex. 2
at 36-37, 51-52; Exeter Report at 31, footnote 17; Tr. I at 195-
197). Order at 21-22. FirstEnergy witness Bradley also
testified that REC prices from one state are not directly
comparable to another states because each state may define
differently the types of resources eligible to create a REC and
the location in which the REC may be generated (Co. F.x.1 at
52). Differences in whether RECs may be generated in one
state or in a number of states creates a wide disparity in
prices for RECs (Co. Ex. 1 at 51). In addition, FirstEnergy
witness Earle testified that, when there is scarcity of supply,
prices can greatly exceed the cost of production and that
scarcity of supply can often happen in nascent markets
where there is a sudden increase in demand without
matching supply becoming available, as happened zn the
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Ohio in-state all renewables market in 2009 and 2010 (Co. Ex.
3at11).

Wifh respect to the arguments raised by OCC regarding
FirstEnergy's obligation to file a force majeure application
following the August 2009 RFP, OCC m.isrepresents the
Order regarding the amount of time available for
FirstEnergy to solicit 2009 vintage RECs in the event that the
Coxnmission denied an application for a force majeure filed
after August 2009 RFP. OCC complains that the Order
suggests that the Companies would only have until the end
of 2009 to conduct another solicitation for RECs rather than
the fiiing deadline for the 2009 compliance year of March 31,
2010. However, the Cornrn.ission made no such statement.
In any event, there is no evidence in the record that
additionaI vintage 2009 RECs would have been available in
appreciable quantities for a solicitation held in the first
quarter of 2010. Otherwise, OCC has raised no new
arguments in its application for rehearing, and the
Comrn.ission fully addressed this issue in the Order. Order
at 23.

In addition, OCC claims that the Cammission should have
disallowed recovery of the costs of vintage 2011 RECS
procured through the October 2009 RFP (RFP2). However,
in the Order, the Commission noted that this purchase was
part of the Companies' laddering strategy and constituted
only 15 percent of the Companies' 2011 compliance
requirement (Exeter Report at 25). Order at 24. OCC argues
that this laddering strategy was unreasonable based upon a
comparison with the actual weighted cost of vintage 2011
RECs purchased through RFP6 in 2011 and based upon the
prices of RECs in other states. However, prudence must be
determined based upon information which the Companies
knew or should have known at the time of the transaction;
FirstEnergy had no way of knowing in October 2009 what
the actual weighted cost of vintage 2011 RECs purchased
through 2011 would be. Moreover, the Commission has
already rejected arguments that REC prices paid by the
Companies were unreasonable based upon market
information from around the country, given the differences
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in types of resources eligible to create a REC and the location
in which the REC may be generated (Co. Ex,1. at 52).

OCC also asserts that the Conuru:ssion should have
disallowed recovery of the costs of vintage 2010 RECS
procured through the August 2010 RFP (RFP3). In addition
to reiterating arguxnents raised with respect to the August
2009 RFP and the October 2009 RFP, OCC contends that the
Commission should ignore the market xeport prepared by
Navigant Consulting following the October 2(}09 RFP
(Navigant Report). C)CC contends that the Conusussion
erred in relying upon the Navigant Report because it was
prepared ten months before the August 2010 RFP and
because there was a Spectrometer Report published showing
dramatically lower REC pxices (OCC Ex. 15, Set 3-INT-2,
Attachment 25; Tr. II at 493). However, the evidence in the
record indicates that the Spectrometer Report is of limited
value because the Spectrometer Report does not report
actual transactions and does rtot contain the volumes
available broker prices indicated in the report (Tr. II at 492).

Accordingly, the Commission finds that rehearing on these
assignments of error should be denied.

RFP3 (2011 Vintage RECs)

(14) In its application for rehearing, FirstEnergy argues that the
Order unreasonably found that the Companies failed to
meet their burden of proof that purchases of 2011 in-state all
renewables RECs in 2010 were prudent. FirstEnergy
supports its assertion by clasmzng that the Commission erred
in finding that Navigant's projection that the constrained
market would be relieved by 201.1, as well as the presence of
more than one bidder, were reasons not to purchase 2011
in-state all renewables RECs in 2010. In contrast,
FirstEnergy claims that there was still significant izncertainty
in 2010 about the 2011 market conditions. FirstEnergy also
claims that the Companies did advise the Commission that
the markets for in-state alI renewables RECs were
constrained. Further, FirstEnergy claims that the
Comm.ission erred in finding that the negotiated price for
certain 2011 in-state all renewables RECs purchased in 2010
were unsupported, because the bid resulted directly from
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the competitive RFP process and then a lower price was
garnered in order to save customers money. Finally,
FirstEnergy contends that the Comrni.ssion erred in finding
that the Companies could have requested a force majeure
determination in order to excuse their 2011 in-state all
renewables RECs obligation on the basis that R.C.
4928.64(C)(4) does not permit a force majeure determination
based on the cost of RECs.

In its memorandum contra Fi.rstEnergy's application for
rehearing, OCC contends that the Commission should reject
FirstEnergy's claizn that the Commisszon erred in finding
that FirstEnergy knew that market constraints were coming
to an end in 2010. OCC points out that the Commission's
review of the market evidence was reasonable and
FirstEnergy failed to produce evidence otherwise. QCC also
contends that the Comnvssic,n properly determined that
FirstEnergy failed to advise the ComiYUssion as to the extent
of market constraints and the impact on REC prices. OCC
next argues that the Commission properly determ:ined that
the negotiated price in the third RFP was not reasonable,
despite the initial bid price being the result of a competitive
procurement, as a competitive procurement will not
necessarily produce a competitive outcome. Next, OCC
contends that the Cornrriission properly disallowed costs of
certain RECs purchased in the third RFP on the basis that
FirstEnergy could have filed for a force majeure
deternnanation, as Commission precedent demonstrates price
is a component in determining whether RECs are reasonably
available, , the rules of statutory construction establish that
price is a component, and Ohio law provides more
protection than just the three percent cost cap. Finally, OCC
contends that FirstEnergy is wrong in arguing that the
Commission erred in reducing the amount of the
disallowance by the amount paid to a second bidder.

(15) The Cornxxussion finds that the record fully supports our
determination in the Order that FirstEnergy failed to meet its
burden of proof that the purchases of the 2011 vintage RECs
through a bilateral negotiation following the August 2010
RFP were prudent. FirstEnergy claims that the Comxnission
erred in finding that Navigant projected that the constraints
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in the in-state all renewables market would be relieved by
2010. However, FrrstEnergy's claims are not supported by
the testimony of its own witnesses in this proceeding.
FirstEnergy witness Stathis testified that, at the time of the
August 2010 RFP, „new information" was available to the
Companies "for the first time" (Tr. II at 368). According to
the witness, this new information consisted of tbree facts:
First, there was a second bidder in the auction. Second,
Navigant had identified a period of one-year of constrained
supply, and that period was close to ending at the time of
the August 2010 RFP. Third, the Companies learned that the
other Ohio electric utilities were meeting their in-state
benchmarks, indicating that the market was possibly
beginning to expand. (Co. Ex. 2 at 35; Tr. II at 360, 369-370).
The witness further explained that these three facts were
interrelated, testifying that "the new supplier observation
was also consistent with the upcoming expiration of the
12 month constrained supply time frame that the October
2009 Navigant market report had identified almost a year
earlier" (emphasis added) (Co. Ex. 2 at 35). i.zkewise,
FirstEnergy witness Bradley claimed that time was on the
side of the Companies if the bilateral negotiations failed to
reach an agreed price (Tr. I at 205). Based upon this
testimony, it is clear that the Companies should have known
and, based on the record, actually knew, that the constraints
in the in-state all renewables market would be relieved by
late 2010. I'he Comrnission further notes that, although the
Commission did find that the Companies' laddering strategy
was reasonable, the Commission also determined that the
failure to execute that strategy properly was unreasonable.
Order at 26.

Further, the Commission finds that the evidence in this
proceeding supports the Comrnission`s determination that
the negotiated price for the vintage 2011 RECs was
unsupported by the record. Order at 27. FirstEnergy relies
upon the fact that the result of the bilateral negotiation was a
lower price than the amount originally bid in the August
2010 RFP, claiming that the RFP was competitive. However,
the recard, demonstrates that the Companies properly
rejected that bid based upon the new information regarding
market conditions (Co. Ex. 2 at 35-36; Tr. I at 369-370).
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Having properly rejected the bid, FirstEnergy cannot now
claim that the bid price was reasonable and, therefore, any
agreed price below the bid price was reasonable. The
Companies bear the burden of proof in this proceeding, and
FirstEnergy did not present any testimony demonstrating
that the actual price agreed to for the RECs through the
bilateral negotiation was reasonable.

With respect to FirstEnergy claim that the Cornmission erred
in finding that the Corn,panzes failed to advise the
Commission of market constraints in the Companies'
alternative energy resource plan filed on April 15, 2010, in
Case No. 10-506-FL-ACIx, the Commission acknowledges
that the Companies made vague references regarding the
limited availability of renewable . energy resources.
Howover, the Cornpanies qualified that statement by stating
that this was true "particularly for solar reneu?abie energy
resources" (emphasis added). FirstEnergy followed these
statements with detailed information regarding the amount
of solar energy resources installed in Ohio. This detailed
information regarding installed solar capacity was already
known to the Commission because the Companies had
presented the information to the Commission in support of
their force majeure filing for their 2009 solar renewable
energy resource obligation, which was granted by the
Comrnission on March 10, 2010. Irz re FirstEnergy, Case No.
09-1922-EL-ACP, Finding and Order (Mar. 10, 2010) at 2-3.
By contrast, the altematiNTe energy resource plan omitted
detailed information known to the Companies, including
that supply conditions for in-state all renewable energy
resources were marked by few willing and certified
suppliers, that there were major uncertainties with respect to
economic conditions that could support new renewable
project development, and that credit conditions concerning
financing for new projects were a significant limiting factor
(Co. Ex. 2 at 40, Tr. II at 426). Further, First Energy witness
Stathis conceded that these factors were significant and that
these factors were impediments to the Compar:uesJ
compliance with the renewable energy requirements (Tx. II
at 426-427). Order at 26. Finally, the Companies failed to
report that, although the markets were constrained,
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Navigant projected that the constraints would be relieved in
late 2010 (Co. Ex. 2 at 35).

FirstEnergy further contends that there was no connection
between the failu.re to report any market condition and the
Companies' knowledge about market conditions or the
decision to purchase 2011 in-state all renewable energy
resources in 2010. However, the Com.missyon notes that the
auditor has claimed that the Companies should have
con`su.lted with the Comznissxon regarding the bids received
for in-state all renewable RECs although the Comparties
were under no statutory obligation (Exeter Report at 32). In
this instance, the Commission determined that the
Comparues failed to report the market constraints when the
Companies were under a regulatory duty to do so under
Ohio Adm.,Code 4901:1-40-03. Order at 36.

With respect to the filing of a force majeure application, the
Companies contend that the Commission had already
rejected the use of force majeure when prices are too high in
the rulem.aking implemennting the renewable mandates
contained on Am. Sub. Senate Bill 221. However, the
Company misreads both the assignment of error raised by
The Dayton Power and Light Company (DP&L) and the
Cornxnission s Entry on Rehearing rejecting the assignment
of error. Notably, DP&L did not raise its assignment of error
with respect to Ohio Adm.Code 4901:1-40-06, which governs
force majeure determinations; instead DP&L raised its
assignment of error regarding Ohio Adm.Code 4901:1-40-07,
which implements the three percent statutory cost cap.
Further, DP&L sought a third mechani.sn^.., the provision for
a waiver in the cost cap rule of the renewable energy
benchmarks, in addition to the force majeure determination
and statutory cost cap. In rejecting this proposed third
mechanism, the Commission correctly pointed out that R.C.
4928.64 provides two, and only two, provisions by which an
electric utility or electric services company may be excused
from meeting a required benchmark: a force majeure
determination or reaching the statutory cost cap. In re
Adoption of f Rules for Alternative and Renewable Exergy
Technology, Resources, and Climate Regulations, Case No. 08-
888-EL-ORD, Entry on Rehearing (June 17, 2009} at 22. The
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Commission never said that price was not a factor in
determining whether RECs were reasonably available in the
market as part of a force m:ajeure determination, and there is
nothin.g inconsistent between the Entry on Rehearing and
the discussions of force majeure determinations contained in
the Order. Order at 23, 27-28. Otherwise, the Commission
finds that the Companies have raised no new arguments in
their application for rehearing with respect to their failure to
seek a force majeure determination and that the Conun.ission
fully addressed those arguments in the Order. Order at 27-
28.

Accordingly, the Commission finds that rehearing on this
assi.gnment of error should be denied.

(16) FirstEnergy further contends that the Order unlawfully
requires the Companies to refund money collected under
duly authorized rates. In support, FirstEnergy relies on the
holding in Kecv Indust. v. Cincinnati & Suburban Tel. Co., 166
Ohio St. 254, 257, 141 N.E.2d 465 (I957), that Ohio law
prohibits refunds of money collected through rates
approved by the Coxnm.ission.. Further, Fi.rstEnergy argues
that the rates at issue are distinguished from the situation in
River Gas Co. v, Pub. Util. Comm., 69 Ohio St.2d 509, 433
N.E.2d 568.

Suxularly, in its application for rehearing, AEP Ohio argues
that the Order is unreasonable and unlawful to the extent
the Commission concluded that the prohibition against
retroactive ratemaking only applies in traditional base rate
proceedings. More specifically, AEI.' Ohio argues that the
Commission overstates its authority to retroactively adjust
rates in the Order to any case that does not involve a base
rate proceeding. AEP Ohio states that it takes no position on
how the bar against retroactive ratemaking applies to the
facts in the current case, but requests rehearing on the legal
conclusions relied upon by the Commission that AEP Ohio
argues contradict established precedent under Keco.

In its znemorandurn contra FirstEnergy's application for
rehearing, Nucor argues that crediting any disallo^rwed costs
to Rider AER does not constitute iznpermissible retroactive
ratemaking. Nucor initially argues that, although
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FirstEnergy argues this case is distinguished from River Gas
because Rider AER rates were approved and were filed with
the Commission at least 30 days in advance to taking effect,
it would not have been possible to conduct a meaningful
review or analysis of Rider AER costs in 30 days. Further,
Nucor points out in response to FirstEnergy's argument that
there was no statutory authority for the Commission to

order a disallowance that the Com.mission has broad
authority to approve an ESP with automatic increases or
decreases in any component under R.C. 4928.143(B)(2)(e), as
well as authority to establish an automatic REC recovery
rider that may be adjusted to account for imprudently
incurred costs under R.C. 4928.143(B)(2)(e). Nucor also
notes that Codumbus S. Power Ga. v. Pub. LIti1. Comm., 128
(Jhio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, can be
distinguished from the case at issue because it was
addressing an ESP rate plan that went through a full and
extensive ratemaking process before the Comxnission, prior
to approval of the rates. pinaily, Nucor points out that
variable pass-through riders such as Rider AER are common
in recent utility SSO rate plans, many of which have true-up
or reconciliation components to allow the utility to pass
over-recoveries or under-recoveries from prior periods
through to customers in subsequent rider adjustments.
Nucor notes that, if FirstEnergy's argument in this case on
retroactive ratemaking prevails, it is unclear whether any of
these reconciliation riders may continue to be used in utility
rate plans.

In its memorandum contra FirstEnergy's application for
rehearing, QCC argues that the Commission's decision did
not constitute retroactive ratemaking_ More specifically,
OCC argues that the process of quarterly filings and
adjustments in prudence review and true-up proceedings is
a standard mechanism used by the Cornmission to true up
actual costs without delay in implementing new rates for
subsequent periods. ®CC points out that utilities benefit
from this automatic adjustlnent mechanism by allowing new
rates to go into effect without waiting for reconciliation-
and that, if review of such variable rates was retroactive
ratemaking, prudence review of such rates would be
meaxungiess, while utilities woutd receive all the benefits.
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OCC points out that, if FirstEnergy's argument prevails on
this issue, the Cornmi:ssion must immediately undertake a
review of its single-issue ratemakzng regulations and limit or
eliminate them, as they would cause utilities to be judgment
proof to claims of imprudence. OCC also asserts that the
Commission properly relied upon River Gas for the
proposition that retroactive ratemaking doctrine does not
apply to rates arising frorn variable rate schedules, and that
the Stipulation in FirstEnergy's ESP expressly provided that
only prudently incurred costs would be recoverable from
customers. Further, OCC argues that AEP Ohio's requested
clarification of the Order is rnisplaced and unnecessary in
the context of this proceeding and the Commission should
deny the request.

In the Order, the Commission found that Rider AER was
akin to a variable rate schedule tied to a£uel adjustment
clause and, consequently, under River Gas, did not implicate
the retroactive ratemaking doctrine set forth in Kecn. The
Cornmi.ssion is not now persuaded that Keco applies by
FirstEnergy's arguments; however, in light of FirstEnergy's
arguments, the Comm?ssion will further explain its decision
in the Order.

In Keco, the Supreme Court of Ohio addressed the issue of
retroa.ctive ratemaking and held that rates set by the
Comnvission are the lawful rates until such time as they are
set aside by the Supreme Court. Thereafter, in River Gas, the
Court clarified that there may be situations involving utility
rates where Keco does not apply; namely, where the
Commission's actions do not constinzte "ratemaking" as that
term is customarily defined. One such situation, the Court
held, would include variable rate schedules under the fuel
cost adjustment procedure. The Court explained that these
rates are distinguishable from traditional ratemaking
because they are "varied without prior approval of the
Commission and independently from the formal statutory
ratemaking process." River Gas, 69 Ohio St.2d at 513, 433
N.E,2d 568. The Court held that this type of variable rate
schedule does not constitute ratemaking in its usual and
customary sense. Rizier Gas at 513. The Court also noted that
it made this finding notwithstanding the fact that- the
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Commissicrn could re1'-use to pern.-rzt a.flow-tlu°ough of gas
cost under certain prescribed conditions. River Gas at 513.

The Court went on to hold in River Gas that, even if the
Commission had engaged in ratemaking, the ratemaking
was not retroactive. River Gas at 513-514. The Court
explained that Keco involved a situation where a consumer
sued for restitution for amounts collected under a
Commission-approved tariff later found to be unreasonable;
whereas, in River Gas, the C®mm3ssion found. that, in
calculating costs that may be recovered prospectively from
customers, it was appropriate for certain refunds to be
deducted from the costs. River Gas at 513-514. The Court
also pointed out that the purchased gas adjustment clause
was still included in the utility's current taxiffs. River Gas at
514.

Thereafter, the Supreme Court revisited Keco in Lucas County
Commissioners v. I'ub. Ut-it. Comm. of Ohio, 80 Ohio St.3d 344,
686 N.E.2d 501 (1997). Lucas County involved a Con.zmission-
approved pilot program, which was alleged to be unjust and
unreasonable. The Court found that there was no statutory
authorization for ordering a rebate or credit and that Keco
barred a refund in that situation. Lucas County, 80 Ohio
St.Bd at 347-348. The Court specified that, in Lucas County,
no mechanism for rate adjustment of the pilot program had
been incorporated into the initial rate stipulation approved
by the Cornmisszon. Lucas County, 80 Ohio St.3d at 348.
Further, the Court pointed out that the pi.lot program had
been discontinued by the time the complaint was filed, and
that ,•there was simply no revenue from the challenged
program against which the utilities cammission could
balance alleged overpayments, or against which it could
order a credit. Absent such revenue, were the commission
to order either a refund or credit, the cotnmxssion would be
ordering [the utility] to balance a past rate with a different
future rate, and would thereby be engaging in retroactive
raternaking[J" Lucas County, 80 Ohio St.3d at 348-349.

1Vlore recently, in 2011, the Supreme Court of Ohio applied
Keco in Columbus S. Power Co.,128 Ohio St.3d 512, 2011-Ohio-
1788. In this case, the Commission, as part of a fully-
litigated electric security plan application, set AE£'-Oluo's



11-3201-EL-RDR

Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit B
Page 22 of 39

-22-

rates at a level intended to permit the ufility to recover 12
months of revenue over a 9-rnonth period, in order to
compensate for a 3-month regulatory lag. The Court held
that this constituted retroactive ratemaking because the
Commission was essentially compensating the utility for
dollars lost during the pendency of Cornmission
proceedings. Columbus S. Power Co. at ^16.

Initially, the Commission notes that FirstEnergy has cited
Columbus S. Power Co. to support its assertion that, as all but
$4.9 zn.illion of the disallowed costs have already been fully
recovered, a refund is prohibited because it would be
retroactive ratemaking. As pointed out by C7CC., this
argument conflicts with FirstEnergy's argurnent made
during the audit proceeding in which FirstEnergy sought an
11-week delay in the hearing, which was granted, and, in
doing so, assured the Cornzinission that delay would not
prejudice any party's interest. See FirstEnergy
Memorandum in Support of Motion to Modify Procedural
Schedule (Oct. 19, 2012) at 3.

Further, the Commission maintains that, under Keco and its
progeny, the retroactive ratemaking doctrine is not
implicated in this case because it is neither ratemaking in a
customary sense as defined by the Court, nor is it
retroactive. As to the ratemaking basis, Rider AER did not
arise out of a base rate proceeding but is a variable rate
created by a stipulation that expressly provides that only
prudently incurred costs are recoverable. Further, the
periodic tariffs for Rider AER are due to be fil:ed at such a
time (one month prior to taking effect) that no meaningful
opportunity is available for the Commission to review them
prior to their collection from custorners. Wlule a one-month
period could permit a cursory review of the amount of costs,
it would not provide a reasonable opportunity for review of
the prudence of the costs and Com.mission approval or
denial of the costs. Thus, it was clearly never intended that
the Comntission would fully review each variable rate prior
to it taking effect. Consequently, the Conuztission believes
that Rider AER is clearly more akin to the variable rate at
issue in River Gas, which the Supreme Court found was not
ratemaking in its customary sense. Further, as discussed in
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Lucas County, a mechanism for adjustment of the rate was
incorporated into the rate stipulation approved by the
Conamission, in addition to the express provision that only
prudently incurred costs would be recoverable,

As to retroactivity, the Cornmission stresses that rates
continue to be collected under Rider AER, which remains
part of FirstEnergy's current tarrffs, Consequently, the
situation is similar to that in River Gas, where the gas
adjustment clause was still included in the utility's current
tariffs, and the refunds were merely deducted in calculating
prospective costs to be recovered. Further, Rider AER is
precisely the situation discussed in Lucas County as not
implicating the retroactive ratemaking doctrine - there
continues to be revenue collected from Rider AER against
which the Commission has ordered a credit for prior
overpayments.

Finally, the Comrrussion finds that the decision in
Columbus S. Power Co. can be distinguished on several bases
from this case. Initially, contrary to the arguments made by
AEP Ohio and FirstEnergy, the Commission did not make
the blanket assertion that any and all rates created outside of
a base rate proceeding are not ratemaking. Instead, the fact
that Rider AER was not created as part of a base rate case
was one of multiple factors that the Coanmission took into
consideration in detennining that this situation did not
constitute "ratemaking" in its traditional seme under
Supreme Court precedent. Further, the rate in Columbus S.
Power Co. addressed an ESP plar3, that went through a full
and extensive ratemaking process prior to approval and the
rates going into effect, which was much more -aki.n to the
formal ratemaking process tharc the situation in Rider AER,
which involved a single, variable direct pass-through rider,
which was subject to only 30 days possible review prior to
automatically taking effect, and, further, which contained a
prudency review contingency from its inception.

The Conunission also notes that, as pointed out by OCC, the
process of quarterly filings and adjustments in prudence
review and true-up proceedings is a standard rnechanism
used by the Conux►:issfon, which is often a benefit for the
utilities because it allows for implementation of new rates
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without regulatory lag If this mechanism was retroactive
ratemaking, the Camrnission would be forced to
immedxately elimzmte this mechanism, which is -Ai:dely
used, including for numerous riders in FirstEnergy's ESP.

(17) FirstEnergy next argues that the Commission's disallowance
of the costs of all but 5,000 2011 in-state all renewables RECs
purchased as part of the thixd RFP was unreasonable
because the Commission also determined that the
Companies' laddering purchasing strategy was reasonable;
and, because the Commission used an offset equivalent to
the price of the lowest bid price for 2011 in-state all
renewables RECs as part of the third RFP, even though it is
undisputed that RECs were not available in a sufficient
quantity at the lowest bid price.

(18) The Commission finds that FirstEnergy's arguments in
support of this assignment of error should be rejected.
Although the Commission did find that the Companies'
laddering strategy was reasonable, the Co.numi.ssion also
determined that the failure to execute that strategy properly
was unreasonable. In the Order, the Commission states that:

[I]n the August 2010 RFP, FirstEnergy did not
execute its laddering strategy, which would
have involved spreading the REC purchases
for any given compliance year over the course
of multiple RFPs. Here, however, FirstEnergy
chose to purchase the entire rema%riing balance
of its 2011 compliance obligation (85 percent of
its 2011 compliance obligation) in this RFl' and
reserved no 2011 RECS to be purchased in 2011
(Exeter Report at 25; Tr. II at 414-415).

Order at 26.

The evidence in the recoxd demonstrates that the
FirstEnergy laddering strategy entailed purchasing some
portion of its 2011 cornplia.nce obligation in the August 2011
RFP. FirstEnergy witness Stathis testified that:

RCS [FirstEnergy's Regulated Commodity
Sourcing group, which is responsible for.
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procuring power and renewable products for
the Companzes) expected that it would hold
3 RFPs for all 4 renewable products - one per
year. RCS believed that the 2009 RFP would
seek 100% of 2009 compliance obligations, and
some percentage of 2010 and 2011; the 2010
RFP would seek the rema.ining percentages
needed for 2010 compliance an.d some
additional percentage of 2011; and the 2011
RFP would seek the residual percentages, per
product neederl for 2011 cornpliance..

(Emphasis added) (Co. Ex. 2 at 21a)

leTotwithstanding this laddei°ing strategy, the Companies
purchased their entire remaining 2011 compliance
obligation, over 145,269 RECs, which represented 85 percent
of their 2011 compliance obligation, in the August 2010 RFP.
Thus, instead of the planned three-step ladder, the
Companies completed the purchase of vintage 2011 RECs in
orily two steps. (Exeter Report at 25; Tr. II at 414-415.) The
Commission fu.rther notes that, according to the record,
there were three more RFPs in which the Companies could
have purchased 201.1 vintage RECS: March 2011 (RFP4),
August 2I111 (RFFP5), and September 2011 (RFP6) (Exeter
Report at 11; Tr. II at 205). In fact, Fi.rst]Energy ultimately did
purchase additional 2011 vintage in-state all renewables REC
in the September 2011 RFP as re+quired by the Stipulation in
FirstEnergy's second ESP; these vintage 2011 RECS were in
excess of its 2011 compliance obligation and were purchased
at a signficantly lower price than the RECs purchased in the
August 2010 RFP (Exeter Report at 28).

With respect to FirstEnergy°s arguments regarding the offset
price, the Comn7ission explicitly noted in the Order that the
Companies had purchased vintage 2{}11 RECS at a
significantly lower price from a second winning bidder in
the August 2010 RFP. Further, the Order is clear that the
5,000 RECs actually purchased through the August 2010 RFP
was substantially fewer than the 145,269 RECs imprudently
purchased through the bilateral negotiation. However, we
determined, based upon the lack of other options in the
evidentiary record, that the actual price paid for comparable
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vintage RECs in the August 2010 RFP was the most
appropriate offset price to be used in determining the
disallowance. Order at 28. Nonetheless, the Cornrni.ssion
notes that our conclusion that the decision to purchase the
vintage 2011 RECs was imprudent and that recovery of the
costs of the vintage 2011 RECs should be denied was not
contingent upon the deterrnination of an offset price. The
determination of the offset price was relevant solely to
determining the amount of the disallowance. In the event
the Commission had not been able to determine an
appropriate offset price based upon the record in this case,
the Com.mission would have denied recovery of the full
costs of the vintage 2011 RECs purchased through the
bilateral negotiation after August 2010 RFP. Accordingly,
rehearing on this assignment of error should be denied.

(19) Next, FirstEnergy contends that the Order unreasonably
determined that the refund of the disallowance commence
prior to the conclusion of any appeals to the Supreme Court
of Ohio.

In its memorandum contra FirstEnergy's application for
rehearing, C?CC argues that FirstEnergy has failed to meet
the requirements to warrant a stay of the credit to customers.
In support, C)CC points out that there is no strong likelihood
of mdifyin.g the Order, and FirstEnergy has failed to make a
sufficient argument on this point; that FirstEnergy has failed
to demonstrate it will suffer irreparable ha.rrn absent a stay,
but merely argues that it will likely suffer harm; that
FirstEnergy has failed to demonstrate a stay wi11 not result in
substantial harm to other parties, and that customers°
refunds would be delayed, which is particularly harmful
because customers could leave FirstEnergy's SSO in the
meantime and never receive. a credit; and because there has
been no showing that a delay in returning money will serve
the public interest,

(20) The Comutnission finds that rehearing on this assignment of
error should be denied. The Con.imzssion finds that the
availability of a potential stay adequately protects the
Companies' interests. Nothing in the Order precludes the
opporturuty for the Companies to seek a stay of the Order
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f.rom the Commission or from the Supreme Court of Ohio if
the Companies can establish that a stay is warranted.

Undue Preference

(21) In its application for rehearing, OCC argues that the
Commission erred in declining to order an investigation of
whether FirstEnergy extended undue preference to FES.
More specifically, OCC argues that the Commission was
unreasonable in finding that there was no evidence in the
record to support further investigation into FirstEnergy and
FES' compliance with applicable corporate separation rules.
C)CC argues that, in fact, evidence in the record shows that
the purchase of RECs from FES resulted from undue
preference because FirstEnergy knew that FES was a bidder
when it chose to purchase certain RECs.

5irnilarly, in its application for rehearing, the Environmen.tal
Groups argue that the Order was unreasonable because the
Commission declined to initiate a corporate separation
invesfigatior► into F'irstEnergy's relationship with its affiliate
company, FES, based on the Exeter Report. The
Environmental Groups argue that the facts in this case and
the Gommissiori s obligation to foster competitive generation
are sufficient for the Com.mission to use its initiative to
commence a corporate separation investigation under R.C.
4928.18. More specifically, the Environmental Groups argue
that the Com.mission erred in finding that an investigation
was not warranted in part because the auditor did not
recommend further investigation, on the basis that the scope
of the auditors' work was designated by the Commission
and did not include exploration of the issues of deliverables
related to corporate separation. Further, the Environmental
Groups argue that, if the Commission initiated an
investigation into affiliate transactions, parties would be able
to obtain discovery from FES, which the Environinental
Groups argue could provide the information necessary to
determine whether corporate separation violations occurred.
The Environmental Groups conclude that the Commission
has an obligation and responsibility under R.C. 4928.02 to
launch a corporate separation investigation.
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In its memorandum contra, FirstEnergy states that there is
no basis or reason to conduct any furthex investigation of the
Compan.zes' procurements from 2009 through 2011. More
specifically, FirstEnergy urges that OCC's request overlooks
the fact that the Conunission already ruled that the
procurement of all RECs other than the 2011 in-state all
renewables RECs purchased in the third RFP were
reasonable. FirstEnergy contends that, if the Companies
made prudent purchases, then any affiliate transaction is
irrelevant; and, if the Companies made imprudent purchases
that are disallowed, any affiliate transaction is irrelevant.
Consequently, FirstEnergy argues that there is no purpose
for further investigation. Further, FirstEnergy points out
that, although tJCC argues that there was evidence of
inappropriate undue preference, the evidence clearly
dernonstrated that the process was unquestionably fairly run
to produce a competitive result.

Additionally, in its memorandum contra, FirstEnergy argues
that the Envixonmental Groups are incorrect that affiliate
activities were not within the scope of the audit; to the
contrary, FirstEnergy points out that the RFP authorized the
auditor to identify other issues in need of investigation, and
that Exeter did, in fact, look at affiliate issues as evidenced
by data requests to FirstEnergy about its dealings with FES.
Further, FirstEnergy contends that none of the parties ever
sought discovery from FES, even though its identity as a
bidder was something that these parties knew. FirstEnergy
next agues that the Environmental Groups fail to understand
that the RFPs were designed in such a way that qualified
suppliers did not know how many other suppliers
subrnitted bids, and that, consequently, FES would have had
no knowledge that any of its bids would be the lowest bid.
Finally, FirstEnergy contends that, contrary to the
Environmental Groups' assertion, there is no basis for a
Commission investigation as there is no evidence that the
Companies provided preference to FES.

(22) The Coinmission finds that rehearing on these assignments
of error should be denied. Neither flCC nor the
Environmental Groups have raised any new arguments for
the Commission's consideration, and the Commission
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thoroughly addressed this issue in the Order. In the Order,
we noted that the Exeter Report did not recommend any
further investigation on this issue (Tr. I at 117-228). Further,
the Exeter Report contains no evidence of an undue
preference by the Companies in favor of FES, or any other
bidder or evidence of improper contacts or communications
between the Camparanies or FEfa or any other party (Exeter
Report at 31; Tr. I at 114). 1Vloreover, the Exeter Report
specifically states that the auditors "found nothing to
suggest that the FirstEnergy Ohio utilities operated in a
manner other than to select the lowest cost bids received
from a competitive solicitation" (Exeter Report at 29). Order
at 29.

Statutor^TThree Percent Provision

(23) In its application for rehearing, FirstEnergy argues that the
Order unlawfully and unreasonably held that the three
percent test set forth in R.C. 4928.64(C)(3) is mandatory.

In its application for rehearing, the Environznental Groups
also criticize the Order regarding the statutory three percent
provision, arguing that the Comnnission unreasonably
excluded price suppression effects from its proposed cost
cap calculation. In support, the En.vrronmental Groups cite
the Commission's reliance on evidence that price
suppression benefits were subjective and difficult to
calculate. The Envir®nrnentat Groups point out that, after
the Order was issued, the Comrn.issitrn Staff issued a report
that the Environmental Groups argue demonstrated that
price suppression benefits are objective and.quantifiable.

In its memorandum contra, Nucor contends that the
CommYssion should affirm the methodology set forth in the
Order concerni.ng the three percent cost cap: More
specifically, Nucor contends that the Commission properly
ruled that the three percent cost cap is mandatory: Nucor
contends that FirstEnergy's argument that the "need not
comply" language is discretionary ignores the context in
which those words were used-namely, that the statute itself
refers to the three percent test as a"cap" and because the
drafters of S.E. 221 and the Commission itself have made
clear that the purpose of the three percent test is to protect
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customers from significant increases in their electric bills.
Further, Nucor points out that, nowhere in the
Commission's orders in In re Adoption of Rules for Alternative
and Renewable Energy Technology, Resources, and Ctimate
Regulations, Case No. 08-888-EL-ORD, does the Cornrnission
state that the cap is discretionary on part of the utility.

Further, Nucor co-ntends that the Conunission properly
excluded price suppression effects from the cap calculation
because neither the statute nor the Commission's rules
contemplate the incorporation of such effects. Further,
Nucor urges that it would be inappxopriate to consider
Staff's Report on the effects, given that it was issued well
after the record in this case was closed, and given that the
Staff Report does not address the Comtnission's key
concerns set forth in the Order, including subjectivity and
difficulty in calculation. Further, Nucor points out that
nothing in the statute suggests the cap can be adjusted above
three percent to account for price suppression benefits,

In its memorandum contra the Environmental Groups'
application for rehearing, FirstEnergy claims that the
Comxxiission's formula for the three percent test is correct.
More specifically, FirstEnergy argues that no testimony was
heard at the hearing on how suppression benefits should be
determined; the Goldenberg Report observed that price
suppression benefits would be difficult to calculate; and, the
study proffered by the Environmental Groups was released
after the hearing in this case and parties have had no
opportunity to review the study's methodology or
assumptions. Further, FirstEnergy points out that neither
the Companies nor any other intervenors have had a
meaningful opportunity to respond to the study, making
any adoption into the record and reliance by the
Commission grossly unfair. Consequently, FzrstEnergy
argues that taking administrative notice would deny the
Companies any opportunity to explairt or rebut the
information, as this case is in its final stage.

(24) As to the motion to take administrative notice, the
Commission notes that the Supreme Court of Ohio has held
that there is neither an absolute right for, nor a prohibition
against, the Commission's taking adnunistrative notice of
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facts that are outside the record in this case. Instead, each
case should be resolved on its facts. The Court further held
that the Commission may take administrative notice of facts
if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not
prejudiced by its introduction. See In re FirstEnergy, Case
No. 12-1230-EL-SSO, Second Entry on Rehearing (Jan. 30,
2013) at 3-4, citing Canton Storage and Transfer Co. v. Pub. Uttt.
Comm., 72 Ohio St.3d 1, 8, 647 N.E.2d 136 (1993), citing .AlIen
v. Pub. i.Itir. Comm., 40 Ohio St.3d 184, 186, 532 N.E.2d 1307
(1988). Here, with respect to the "Renewable Resources and
Wholesale Price Suppression" study, the ComYnfssion finds
that FirstEnergy and the other intervening parties in this
case have not had an opportunity to prepare for, explain, or
rebut this evidence for which the Environmental Groups
seek administrative notice. Further, the record in this
proceeding has closed and the Environmental Groups'
requests for administrative notice were made after
completion of the hearing and after the issuance of the order.
Consequently, the Cvmmission finds that other parties
would be prejudiced by the introduction of the study and
the Commission denies the motion to take admiri.stra.tive
notice for that reason.

Finally, the Commission notes that, in the Order, it declined
to interject price suppression benefits into the three percent
cap calculation on the basis that evidence at the hearing
indicated that price suppression benefits are subjective and
difficult to calculate. Order at 3. The Commission finds that
the EnvironmentaI Groups have presented no persuasive
arguments otherwise; consequently, the Commission denies
the Environmental Groups' application for rehearing on this
issue.

Draft Exeter Report

(25) OCC contends that the Commission erred in failing to find
that due process was violated when a recommendation in
the draft Exeter Report did not appear in the final Exeter
Report filed in the docket after FirstEnergy objected to the
recommendation after viewing the draft report; by failing to
file findings of fact and written opinions in accordance with
R.C. 4903.09 because a recommendation in the draft Exeter
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Report was not included in the final Exeter Report; and in
failing to rule that, in future cases for review of FirstEnergy's
Rider AER and other utilities' alternative energy purchases,
any commentary on a draft audit by an electric utility must
be shared with other parties and other parties must be
provided with an opportunity to make substantive
recommendations for the final audit report. More
specifically, OCC complains that, before the Exeter Report
was filed in the docket, FirstEnergy was provided with a
draft and requested substantive modifications to the draft
Exeter Report. C3CC contends that it subsequently learned
that the draft Exeter Report had recommended that the
Commission disallow FirstEnergy recovery of RECs priced
above $50; and that this recommendation did not appear in
the final Exeter Report filed in the docket C)CC argues that
this process was unfair to the other participants in this
proceeding who were not permitted to review the draft and
provide comments. Further, OCC argues that the
Comn-dssion should have considered the recommndation
set forth in the draft Exeter Report that was ornitted from the
final Exeter Report filed in the docket, and that the
Commission should not permit a party to view a draft audit
report in any future case involving an audit of a utility's
alternative energy purchases.

In its memorandum contra OCC's application for rehearing,
FirstEnergy contends that the audit process was proper and
should not be modified. FirstEnergy asserts that OCC has
no right to participate in a review of the draft Exeter Report,
unlik.e the Companies' opportunity to review the draft
report for accuracy and conf'tdentiality, which was a process
detailed in the Commission's RFP in this case and per the
Cornmi.ssi:on's usual audit RFPs. Further, FirstEnergy points
out that the draft report does not represent any conclusion,
result, or recommendation, because it is a draft: FirsfiEnergy
further notes that, once the report was final, UCC had all
access to it and was able to interview and cross-examine the
principal auditor. FirstEnergy next argues that OCC's
argument that the Comrnissian violated R.C. 4903.09 by not
relying on information in the draft report is nonsense, as the
statute does not require the Comrnission to rely on any
certain evidence in its findings, and particularly not
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information contained in a draft that was not introduced
into evidence.

(26) The Commission finds that, although OCC repeatedly
complains that FirstEnergy was provided with a draft of the
Exeter Report prior to the Exeter Report being filed, OCC
acknowledges that the RFP explicitly provided that a draft
would be provided to FirstEnergy for its review for
confidentiality purpcases. Indeed, the Comtnission notes that
the RFP specified that "[t]he Companies shall diligently
review the draft audit report(s) for the presence of
information deemed to be confidential, and shaIl work with
the auditor(s) to assure that such irnforrnation is treated
appropriately in the report(s)." Entry (Jan.18, 2012), RFP at
5. Nevertheless, QCC claims that FirstEnergy's review of the
draft Exeter Report went beyond the scope of the RFP
because it requested substantive modi£ications and that the
draft Exeter Report had recommendecI thatthe Commission
disallow FirstEnergy recovery of RECs priced above $50--a
recommendation which did not appear in the final Exeter
Report-and the Commission erred in failing to consider
this recommendation. Initially, the Coznmmrssion notes that,
for whatever reason, the auditor chose not to make this
recornm.endation in the final Exeter Report; consequently,
the Commission does not consider this to be a conclusion or
recommendation of the auditor. Further, the Commission
notes that the RFP expressly provided that "(n]either the
Commission nor its Staff shall be bound by the auditor's
conclusions or recommendations." Entry Gan.18, 2012}, RFP
at 2. Thus, even if the recornnlendation in the draft Exeter
Report appeared in the final Exeter Report, the Comrnission
was not bound to accept the recommendation.
Consequently, the Commission finds that OCC has
demonstrated no error and the Comxnission denies the
application for rehearing on these grounds.

Administration of Credit

(27) In its application for rehearing, IGS Energy seeks
modification of the Order only with respect to the manner in
which the credit, or refund, will be adrninfstered.
IGS Energy argues that the Order is uzueasanable and
unlawful because, given the amount of the refund and
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diminished number of standard service offer customers in
FirstEnergy`s territory, the refund -may skew the price-to-
compare, which could delay a consumer's interest in
choosing a competitive supplier, adversely affecting the
development of the competitive market. . Further, IGS
Energy contends that the Order is unreasonable and
unlawful because the refund will be given through Rider
AER, so that customers who received standard service in
2011, but are now shopping, will be excluded from the
benefit of the refund. Consequently, IGS Energy requests
that the Caz2unission require that the refund be given to all
distribution customers of FirstEnergy, or, in the alternative,
that FirstEnergy identify which customers paid. Rider AER
when relevant and issue those customers a refund,
regardless of whether they are now shopping.

In its memorandum contra IGS Energy's application for
rehearing, FirstEnergy argues that the manner of refunding
discussed by IGS Energy is moot because FirstEnergy
proved that it was prudent in all REC purchases; however,
FirstEnergy argues that, even if IGS Energy's argument was
not moot, its argument about refunding is unlawful or
unreasonable. Initially, FirstEnergy argues that IGS
Energy's suggestion that all distribution customers receive a
refund violates R.C. 4928.64(E), which provides that aL! cost
incurred for compliance with R.C. 4928.64 shall be paid by
nonshopping customers. Addit-ionally, FirstEnergy points
out that this method would dilute the amount of the refund
received by any customer who paid Rider AER rates and
remains nonshopping. Further, FirstEnergy argues that
IGS Energy's concerns related to competition are premature
because the Commission must first determine whether there
should be a refund, and the Comrriission should not feel
compelled to resolve refunding issues until a final amount of
refund is established.

In its memorandum contra IGS Energy's application for
rehearing, (aCC contends that IGS Energy is incorrect that
the ordered refund will affect the price-to-compare. OCC
argues that, if the disallowance is credited back to customers
using the rider's current rate design, the price-to-compare
will be unaffected because the credit will appear as a
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separate entry on customers' biils, not as a discount to the
price per kilowatt-hour (kWh). Further, although IGS
Energy has proposed that the Gam.rctission identify
customers that paid fox the RECs and directly refund them,
regardless of whether they are now shopping, C}CC points
out that it may be challenging to implement precisely this
plan. Additionally, QCG points out that IGS Energy's
aIternate plan to refund the dollars to all customers would
inappropriately extend the refund to a large class of
customers, many of whom paid none. of the disallowed
costs. Finally, OCG contends that the Gornxnission should
disregard IGS Energy's assertion that customers sliould not
have the option of a standard offer, because it is not an issue
in this case.

In its memorandum contra IGS Energy's application for
rehearing, OEG contends that the Conunission should reject
IGS Energy's recommendations because IGS Energy has not
previously raised the issue of implementation of the refund;
because IGS Energy's suggestion that the refund be
distributed to all customers in FirstEnergy's territory,
regardless of shopping status, would unjustly enrich
shopping . customers; and because identifying specific
customers to deterrnine who paid the REC costs to be
refunded would be extremely onerous. Further, OEG argues
that IGS Eh.ergy's concern regarding the impact on the price-
to-compare fails to recognize that FirstEnergy's imprudent
REC purchases previously distorted the price-to-compare in.
IGS Energy's favor. OEG argues that, if the Commission
wishes to minimize the impact of the refund on the price-to-
compare, it should order FirstEnergy to refund the money
over a brief period of time, such as in one quarterly
adjustment.

in its memorandum contra IGS Energy's application for
rehearing, Nucor argues that the approaches for refunding
proposed by IGS Energy are unsupported by evidence in the
record. More specifically, Nucor contends that IGS Energy
provided no testimony supporting any particular approach
to distribution of any refund. Further, Nucor argues that,
although IGS Energy argues that the refund could affect the
price-to-compare, there is no evidence that even a relatively
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large disallowance spread over a relatively small number of
non-shopping customers wwill. influence customer behavior.
Further, Nucor points out that a distorting affect on the
price-to-compare occurred that was favorable to IGS Energy
when Rider AER rates were hzgh in 2010 and 2011. Nucor
further argues that IGS Energy's proposed alternatives are
unfair or unworkable.

(28) The Commission agrees with the arguments in the
memoranda contra that IGS Energy's proposals for
distribution of the credit would undercompensate current
SSO customers or would be administratively burdensome
and unworkable. As pointed out by Nucor, the reality of
utility ratemaking is that customers often must pay for costs
they did not cause themselves, as it is impossible to precisely
match up costs with specific customers when customers
routinely enter and leave the system. Consequently, the
Commission declines to modify its order that the
disallowances be credited to customers through an
adjustment to Rider AER. Further, to the extent that
a.d.ministration of the credit was unclear under the Order,
the Commission ciarifies that the credit should be
administered according to Rider AFR's current rate design.
As a result, the credit should appear as a single line-item
credit to Rider AER over three monthly billing cycles, which
appears as a separate entry on customers' bills, not as a
discount to the price per kWh. Consequently, the
Cornrnission finds that distortion of the price-to-compare
will not occur.

AEP Qh%o's Intervention

(29) In its application for rehearing, AEP Ohio argues that the
Cornmission erred in denying AEP Ohio's intervention in
this proceeding. More specifically, AEP Ohio argues that it
was delayed in filing for intervention due to extensive
redactions for confidentiality and delayed filing of
documents in the docket, and that the Environmental
Groups and C7CC support the intervention of AEP Ohio.
Further, AEP Ohio repeats the argument in its motion for
leave to intervene that it believes it can share with the
Commission its own experience in seeking to comply with
state mandates in order to assist the Conunission in



11-5201-EL-RDR

Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit B
Page 37 of 39

-37-

determining the reasonableness of the parties' positions in
this proceeding.

Additionally, AEP Ohio argues that the Order is
unreasonable and unlawful because the Commission failed
to reopen the proceedings to consider additional evidence
that could have been provided by AEP Ohio. More
specifically, AEP Ohio contends that there are "gaps in the
record" and that AEP Ohio can fill these gaps by sharing its
own experiences with the AEPS benchmarks, and that this
information was not provided earlier as there was no
indication that there were industry issues in question where
the prudence of the expenditures would be an issue.

In its rnemorandunl contra, FirstEnergy asserts that the
Commission ' properly denied AEP Ohio's motion to
intervene, pointing out that AEP Ohio has failed to meet the
requirements of R.C. 4903.10, as it must because it is not a
party to this case. Next, FirstEnergy asserts that AEP Ohio
still has not met the standard for late intervention because it
has given no reasonable excuse for its lack of timeliness,
there are no extraordinary circumstances that justify late
intervention, there is no real and substantial interest, and
there is no justi.fzcation for reopening proceedings at this late
date.

(30) The Commission finds that AEP Ohio has presented no
argument in support of its motion to intervene and reopen
the proceedings that was not already raised and addressed
in the Order. In the Order, the Commission found that
AEP Ohio's motion to intervene should be denied because
AEP Ohia s motion to intervene was filed 220 days after the
deadline to intervene and presents no extraordinary
circumstances. Further, the Commission found that the
motion to reopen the proceedings should be denied because
AEP Ohio failed to set fortb why any additional evidence
could not, with reasonable diligence, have been presented
earlier in this proceeding. Order at 7-$. Accordingly, the
Commission finds that AEP Ohio's motion for rehearing on
these grounds should be denied.
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ORDERED, That the applications for rehearing filed by IGS Energy, OCC,
FirstEnergy, the Environmental Groups, and AEP Ohio are denied. It is, further,

ORDERED, That copies of this Entry on Rehearing be served upon all parties of
record.

THE PUBLIC UTILITIES COMMIS-SIC'^N OF OHIO

, Chairman

Steven D. Lesser

-..------

M. Beth Troznbold

Lynn Slaby

Asim Z. Haque

MWC/sc

Entered in the Journal

Barcy R. McNeal
Secretary



Ohio Supreme Court Case No. 13-2026
Notice of Appeal of ELPC

Exhibit B
Page 39 of 39

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alternative Energy Rider Contained in
the Tariffs of Ohio Edison Company,
The Cleveland Electric Illuminating
Company, and The Toledo Edison
Company.

Case No.11-5201-EL-ItDR

DISSENTING OPINION OP CC.?MCMISSIONER LYNN SLABY

Upon further consideration of this case, I would dissent from the majority. I am
convinced that Columbus S. Power Co, v. Pub. Util. Conzm.,17$ Obxo 5t.3d 512, 2i111-Oh,i:o-
1788, precludes us from refunding money to customers as the majority has done here.

LS/sc

Entered in the Journal
^.^ 2013_.. _ ^. ". -..._

^!'hr•K^,P

Barcy F. McNeal
Secretary
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