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STATI?,MI:NT OF FACTS

In Juneof 2010, Appellees Steve Granger ("Granger") and Paul Steigerwald

("Steigerwald") placed an advertisement on "Craig's List" for a rental property they ownedon

North Rose Boulevard in Akron, Ohio. In response to that 13sting, Valerie Kozera ("Kozera")

contacted Granger on or about June 7, 2010. Kozera advised Granger she intended to live at the

property with her son who was six years old. Granger specifically told Kozera he would not rent

the property to anyone with children. This was in direct violation of Ghio and Federal Fair

Housing Laws.

Based on the discriminatory comments of Granger, Kozera contacted the Fair I-lcrusing

Contact Service, Inc. ("FHCS") which investigated Granger's discriminatory conduct by

conducting a series of tests where FHCS sent experienced testers to interact with Granger to

inquire about the property. Granger eontinued on his discriminatory path and advised testers

both orally and by e-mail that Granger and Steigerwald would not permit children to live at the

property. Based on this investigation, in September 2010, FHCS filed a housing discrimination

complaint against Granger and Steigerwald with the Ohio Civil Rights Commission. In response

to those charges, Granger and Steigerwald retained their own counsel to try and resolve the

claians with Kozera and FHCS. After negotiations were unsuccessful, Kozera and FHCS filed a

lawsuit against Granger and Steigerwald in the United States District Court, Northern District of

Ohio for their discriminatory conduct. That Complaint was filed on March 25, 2011.

During the relevant time periods, Appellants Owners Insurance Company ("Owners")

arid Auto-Owners (Mutual) Insurance Conipany ("Auto-Owzlers") had in effect various policies

of insurance issued to Granger and/or Steigerwald. '1'hedvvelling policy issued by Owners

lnsuranceCompany bearing Policy No. 46-809-489-00 is not at issue in this appeal as the
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Summit County Couxtof Common F'leas and the Ninth District Court of Appeals both properly

found that the dwelling policy did not provide a duty to defend or indemnify on the claims

asserted against Granger and Steigerwald for their discriminatory conduct. The policy at the

heart of this appeal is an umbrella policy of insurance issued by Auto-Owners solely to Steve

Granger. Steigerwald did not send a copy of the complaint to the insurance agency which

procured the umbrella policy for Granger until May 18, 2011, two months after the lawsuit was

filed.

On June8, 2011, Auto-Owners denied a demand to defendand indemnify Granger and

Steigerwald. Granger and Steigerwaid then voluntarily settled the claims of FHCS and Kozera

in July 2011 without any further communication to the carrier. Immediately thereafter; Granger

and Steigerwald filed suit against Owners, Auto-Owners and the insurance agency. f'ollowing

depositions of the parties, Owners aiid Auto-Owners filed for summary jud.glnent as did the Co-

Defendant insurance agency. The Sumniit County Court of Common Pleas granted the

Defendants' Motions for Summary Judgment which was then appealed by Grangc,r and

St:eigerwald to the Ninth District Court of Appeals.

On June 28, 2013, the Ninth District Court of Appeals issued its split decision reversing

the trial court's decision in favor of Auto-Owners and of the Co-Defendant insurance agency.

Plaintiffs and Co-Defendant insurance agency filed Applications for Reconsideration which were

denied by the Nintla District Court of Appeals on August 14, 2013. As the Ninth District Court of

Appeals erred in finding that a question of fact existed regarding the application of the

intentio7ial acts exclusion and a finding that a claim of emotional distress constitutes a clainlfor

"humiliation", Appellants filed a Notice of Appeal with this C,ourt on September 26, 2013, with a
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Memoranduin in Support of Jurisdiction. By entry of December 24, 2013, this Court accepted

jurisdiction on both propositions of law submitted by Appellants.

AItGGUMENT

Proposition of LawN. I:
Discriminatory intent is inferred as a matter of law for purposes of an
intentional act exclusion under an umbrella policy of insurance on a claim
for pre-leasing housing discrimination.

This court has explained when interpreting insurance policies you must "exainine the

insurance contract as a whole and presumc that the intent of the parties is reflected in the

language used in the policy." Tdles feld 1'ns. Co. v. Galatis, 100 Ohio St,3d 216, 2003-Ohio-5849,

797 N.E.2d 1256, ^,,, 11, citing Kellv v. A1-edic.<zl L fe Ins. Co., 31 Ohio St. 3d 130, 509 N.E.2d 411,

(1987), paragraph one of the syllabus. Moreover, "We look to the plain and ordinary nleaning of

the language used in the policy unless another meaning is clearly apparent from the contents of

the policy. Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256,

*ij 11 citing Alexander v. Buckeye Pipe Lir2e Co.; 53 Ohio St.2d 241, 374 N.E.2d 146, (1978),

paragraph two of the syllabus.

"[t is axiomatic that an insurance coinpany is under no obligation to its insured, or to

others harmed by the actions of an insured, unless the conduct alleged of the insured falls within

the coverage of the policy." Gearing v. Nationwide Ins, Co., 76 Ohio St. 3d 34,36, 665 N.E.2d

1115, (1996). "Coverage is provided if the conduct falls within the scope of coveralge defined in

the policy, and not within an exception thereto." Id. This court has also "long recognized that

Ohio public policy generally prohibits obtaining insurance to cover damages caused by

intentional torts," Id. at 38, citing State FaYnn Nlut, Ins. Co. v. Blevins, 49 Ohio St. 3d 165, 551

N.E.2d 955, (1990); Har-asy» v. Normandy Met-als, Inc., 49 Ohio St. 3d 173, 551 N.E.2d 962,

(1990),
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It is undisputed that the umbrella policy at issue for purposes of this appeal contains a

clear and unambiguous intentional acts exclusion. Etis also undisputed that Graz3ger and

Steigerwald intended to discriminate. Granger acknowledged that he told Kozera and the FHCS

tester he would not rent to people with children. The policy provides as follows:

We do not cover:
EXCLUSIONS

(d) Personal injury or property damage expected or intended bv
the insured.
We do cover assault and battery committed to protect
persons or property.

FHCS and Kozera, in the underlying federalaciion, alleged Granger and Steigerwald

violated both 42 U.S.C. 3604 and R.C.4112:02(I-I). The Fair Housing Act ("f'HA") provides that

it shall be unlawful:

To make, print, or publisli, or cause to be made, printed, or
publisheti any notice, statentent, or advertisetnent, with respect to
the sale or rental of a dwelling that indicates any preferejice,
limitation, or discrimination based on race, color, religion, sex,
handicap, familial status, or national origin, or an intention to make
any such preference, limitation, or discrimination.

42 U.S.C.3604(c)

Similarly, Ohio law provides that it shall be an unlawful discriminatory practice for any

person to do any of the following:

(1) Refuse to sell, transfer, assign, rent, lease, sublease, or
Iinance housing accomrnodations, refuse to negotiate for the sale
or rental of housing accomznodations, or otherwise deny or make
unavailable housing accomniodations because of race, color,
religion, sex, rnilitary status, familial status, ancestry, disability, or
national origin;

(2) Represent to any person that housing accommodations are
not available for inspection, sale, or rental, when in fact thev are
available, because of race, color, religion, sex, military status,
familial status, ancestry, disability, or national origin;
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R.C. 4112.02(H)(I) and 4112.02(x)(2)

A claim under 42 U.S.C. 3604(c) has three elements. A plaintiff inust prove that: (1)

defendant rnade a statement; (2) the statement was made with respect to the sale or rental of a

dwelling; and (3) the statement indicated a preference, or limitation or discriinination on the

basis of a protected class. Wlaite v. HUD, 475 F.3d 898 (7th Cir. 2007). There is no doubt that

Granger intentionaily published the discriini_natory statenients, and that those statements

indicated an illegal preference or litnitation or discrimination based on familial status. Also, it is

undisputed that the rental property was available at the time Kozera inquired and remained

available after she was intentionally discriminated against. As such, FHCS and Kozera plead a

prirna facie case of housing discrimination under both Federal and Ohio law in the underlying

federal lawsuit.

Granger did not put in place a benign policy that liad an unintended discriminatory effect.

I{e singled out potential renters with children becausehe specifically intended to exclude that

class of people from the property. Ile committed an intentional act under the plain and ordinary

nleaning of the language used in the policy and this conduct does not fall within the scope of

coverage defined in the policy. In its review, the coui-t of appeals failed to properly apply the

inferred intent doctrine as to the intentional act of Granger and the applicable intentional act

exclusion encompassed in the Owners' urnbrella policy.

A. The Evolution of the [nferreti Intent Doctrine

In applying the inferred intent doctrine a court must look to the evolution of the doctrine

in its application to the issue of insurance coverage. Although not explicitly labeled as the

inferred intent doctrine, the Supreme Court of Ohio first applied the principlesofthe doctrinein

Prefea-recl Risk Ins. Co, v. Gill, 30 Ohio St.3d 108, 507 N.E.2d 1118, (1987). In Gill, this Court
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considered whether an insurance carrier has a duty to defend or indemnify its insured against

claims of wrongful death and negligent infliction of emotional distress after the insured was

convicted of aggravated murder. 'fhe applicable policy in Gill contained a similarintentional act

exclusion that provided "coverage for personal liability of the insured does not extend to bodily

injury or property damage which is expected or intended by the insured." Id. at 113. The Gill

court held that despite the complaint in the underlying tort action being grounded in negligence,

the insurance company did not have a duty to defend or indemnify the wrongful death claim

"since the act was indisputably intentional and outside coverage." Id. at 115.

The court in Gill also reached the same conclusion that coverage did not apply as to the

underlying negligent infliction ofemotional distress claim. It reasoned, "[T]he beliavior of the

insured after the murder, even if he were operating under amnesia, had its origin in a clearly

intentional course of conduct (i.e., the murder) and is so inextricably entwined in time and

purpose with the intentional acts leading to the murder, and the murder itself, that it cannot fairly

be said to be within coverage." Id at 115, The Gill court further reasoned that "[t]he parties to the

instlrance agreement cannot be imagined to have contemplated that such conduct would be

subject to coverage." Id.

This court was again presented with the question ofwhetlier an insurance comhrany hacia

duty to defend and indemiiify its insured when the harm caused was a result of an intentional act

in Plysicians Ins. Ca. v. Swanson, 58 Ohio St. 3d 189, 569 N.E.2d 906, (1991). In Swanson, the

insured's son had intentionally fired a BB gun towards a group of teenage children froin a

moderate distance. The applicable policy in Swanson again contained an intentional act

exclusion that stated "[w]e will not cover Personal Injury or Property Damage caused

intentionally." Id. at 191. However, in applying Gill, the Swanson court deternlined that the

6



intentional act exclusion did not apply because, "In order to avoid coverage on the basis of an

exclusion for expected or intentional injuries, the insurer must demonstrate that the injury itself

was expected or intended." Id. at syllabus. This cour-t further concluded that "it is not sufficient

to show merely that the act was intentional." Id. at 193.

The inferred intent doctrizie was formally acknowledged by this court in Gearing v.

1V'ationit,ide Ins. Co., 76 UhioSt. 3d 34,36, 665 N.E.2d 1115, (1996), paragraph one of the

syllabus. Ci-earing had sought a declaratory judgmeilt that his insurance carrier was obligated to

defend him in a civil action resulting from his alleged sexual molestation of minor children, since

he did not subjectively intend to hurt or harm them. Id. at 36. The relevant insurance policy had

provided for an exclusion for bodily injury or property damage that is "expected or intended by

the insured." Ic/. at 36.

In reviewing both the majority and minority positions of competing jurisdictions, this

court "accepted the premises upon which the inferred intent rule is based, and hold that intent to

harm is properly inferred as a matter of law from deliberate acts of sexual molestation of a

rninor." Id. at 37. They further he1d, "Incidents of intezitional acts of sexual molestation of a

minor do not constitute "oectirrences" for purposes of determining liability insura7tce coverage,

as intent to harm inconsistent with an insurable incident is properly inferred as a matter of law

from deliberate acts of sexual molestation of a minor." Id. at paragraph one of the syllabus.

'rhe Gearing court also establislled that "in those cases where an intentional act is

substantially certain to cause injury, determination of an insured's subjective irttent, or lack of

subjective intent, is not conclusive of the issue ofcoverage. Rather, an insured's protestations

that he `didn't mean to hurt anyone' are only relevant where the intentional act at issue is not

substantially certain to result in an injury." Id. at 39.
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This court again dealt with the application of the doctrincof inferred intent in Bzrckeye

Union Ins. v. IVew Eng. Ins. Co., 87 Ohio St.3d 280, 720 N.E.2d 495 (1999). 'l'he Sixth Circuit

Coui-t of Appeals certifiedthrE:e questions to theSupreme Court of Ohio in I3uckeye Union. T11e

relevant question in the instant matter asked, "[W]hen an insurance company is found by Ohio

courts to be guilty of `bad faith' with `actual malice' because it failed to settle a tort case against

its insured, does such conduct constitute the type of intentional tort that is uninsurable under

Ol-iio law?" The court answered the question in the negative.

Justice Pfeifer in his plurality opinion distinguished Gill and Gearing frotn the issues

presented in Bi,cekeye Unian. In Gill, "the interit to injure was inferred from the defendant`s

criminal conviction for aggravated murder, an essential element of which is that the perpetrator

intended to cause the death," Id. at 283. In Gecrring, "the intent to iiijure could be inferred from

the insured`splea of guilty to chargesinvolving the sexual molestation of minors. The court

reasoned that the act and the harm are so intertwined in regard to molestation of children that to

intend the act is also to intend the harin." Id. at 283-284. However, he determined that failure to

settle an insurance claim does not rise to the same level of murder and molestation, and "tl-tis

court does not infer specific intent to injure form an act of contract interpretation." I;. at 284.

Conversely, Justice Cook in her concurring opinion disagreed with Justice Pfeiter's

analysis and argued that the application of Gearing was the appropriate standard. Justice Cook

stated that the intentional tort exclusion was expanded beyond direct intentional torts in Gecri°ing

and the two part analysis outlined in Gearing needs to be applied. Id.. at 289.

Sheexplained the first part "requires subjective consideration of the tnrtfeasar°sdirect intent." Ici.

"Where direct intent does not exist, however, the analysis proceeds to the second step, which

considers objectively whether the tortfeasor's intentional act was substantially certain to cause

8



injury." Id. However, s°determination of an in.sured'ssubjective intent, or lack of subjective

intent, is not conclusive of the issue of coverage." Id. citing Gearing at 39. "Rather, where

substantial certainty exists, intent to harm will be inferred as a matter of law." Id.

Recently, this court again had the opportunity to address the doctrine of inferred intent as

applied to an intentional acts exclusion in Allstate Ins. CU, v. Crxnlpbell, 128 Ohio St.3d 186,

201 tl-Ohio-6312, 942 N.E.2d 1090. In Campbell, a group of teenage boys placed a Styrofoam

target deer just below a crest of a hill on a curvy two lane road at night to watch the reactioils of

lnotorists as they approached the deer. Icl at 187-188. About five minutes after the boys placed

the deer in the road; a driver drove his vehicle over the hill and lost control of his vehicle when

he attempted to avoid the fake deer. Id. The accident caused serious harm to the driver and his

passenger. Id. at 188. As a result of the accident, the plaintiffs brought an actioYl against the

teenage boys, their parents and their insurance carriers, the insurance carriers sought a

declaration that they are under no duty to defend or indemnify their insured. Icl.

After consolidating the declaratory judgment actions, the trial courtfound in favor of the

insurance carriers and determined that none of the insurers had a duty to defend or indemnify this

insureds in the underlying actions. "Although the court did not find that the boys directly

intended to cause harm, it inferred their intent as a matter of law, based in part on finding that

their conduct was substantially certain to result in harm." Id. "'The Tenth District Court of

Appeals reversed, holding that genuine issues of material fact exist over whether the boys

intended to cause harm when they placed the deer target in the road, whether harm was

substantially certain to result from their actiolls, and whether those actions fall within theseope

of their individual insurance policies." Allstcrte Ins. Co. v. Campbell, 128 Ohi.o St. 3d 186, 188.

2010-Ohio-6312; 942 N.E.2d 1090, citing Allstate Ins. Co. v. Campbell, I Oth Dist. Franklin Nos.

9



09AP-306, 09A1?-307, 09AI'-308, 09AF'-309, 09AP-318, 09AP-319, 09-AP320, and 09AP-321,

2009 Ohio 6055, ^, 53.

This court then granted discretionary jurisdiction over two different propositions of law

set forth by the appellants. The appellants' first proposition of law stated, "[T]he doctrine of

inferred intcntas applied to a1t intentional-act exclusion in an insurance policy is not liniited to

cases of sexual rnolestation or homicide but may be applied where undisputed facts establish that

harm was substantially certain to occur as a result of the insured's conduct." Id at 189. Two

appellants also asserted a second proposition of law which stated, "[T]heir policies' exclusionary

language denotes an objective as opposed to a subjective standard of coverage, rendering an

insured's subjective intent irrelevant." Id.

The appellants in Carnpbell urged this court to apply Justice Cook's rationale in Gearing

and to apply the "substantially certain" test when deciding whether the intentiolial act exclusion

applies to cases other than inurderor sexual assault. Id. at 195-196. Although this court

acknowledged that the doetrine of inferred intent is not limited to cases of sexual molestatian or

homicide, it did not adopt the substantially certain test as the applicable standard. Id. at 196. But.

rather held, "[T]he doctrine of inferred intent applies only in cases in which the insured's

intentional act and the harm caused are intrinsically tied so that the act has necessarily resulted in

the harm." Id. at 196-197. Based on the foregoing holding, this court remanded the matter to the

trier of fact to "determine whether the boys intended or expected the harm that resulted from

their intentional actions." Id. at 199.

B. The Application of the Inferred Intent Doctrine After C'Carnpbell

Although the Ninth District Court of Appeals ignored this court's direction in properly

applying the doctrine of inferred intent to the instant matter, other appellate courts in Ohio have

10



correctly applied Campbell. In Sheely v. Sheely, 3`dDist. Auglaize No. 02-10-3$, 2012-Ohio-43,

¶33, the father of a rninor provided and perrnitted his daughter to consume alcohol which

ultimately led to her death. Icl. at ¶4. He was subsequently charged with child endangerizrg and

entered a plea of not guilty. Mat ¶5. After a jury trial, he was convicted of child endangering

and of furnishing alcohol to an underage person. Id. The mother of the minor acting as the

administrator of her estate subsequently filed a wrongful death and survivor.ship action against

against her ex-husliand as a result. Id. at ¶6. The parties ultimatel.y entered into a consent

judgment entrywhereby the father admitted he was negligent as alleged in the complaint and

accepted liability for his daughter's death. Id. at ¶7. He also consented to an award to the

daughter's estate in the antount of $300,0[)0.00. Id.

As a result, the estate filed a";Supplemelital Complaint by Judgment Creditor" pursuant

to R.C. 3929.06 alleging the insurance carrier's policy covered the father's conduct "which

caused bodily injury, including death, to another person." Id. at ¶9. The insurance carrier

asserted that the claims were excluded by the terms of the policy and sought a declaratory

judgZ tient that there is no coverage. Id. at ¶10. The trial court upon the motions of the parties

deterinined that no coverage existed as there is no "occurrence" under the policy and the

intentional act exclusion applied. Id. at ¶14. Consequently, the estate appealed the trial court's

decisiorr to the court of appeals.

In applying Camhbell, the court of appeals determined an issue of material fact existed as

to whether the defendant's act of furrtishing alcohol to a minor and her resulting death were so

intrinsically tied as to infer as a matter law that the defendant's cotiduct necessarily resulted in

the victim's death. Id at ¶33. The court explained:

Dan testified that he was unaware Ivy took the bottle of Vodka to
the neighbor's house on the night she died. He was adamant in his
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testimony that he would only allow Ivy and her underage friends to
drink in his house while he was there; something he had allowed
on several prior occasions without causing bodily injury or death.
Thus, it cannot be said in this instance that Dan's act of furnishing
alcohol to Ivy necessitated her death as a matter of law. For
instance, even on the night in question there are numerous other
possibilities that could have occurred as a result of Dan's conduct
of supplying Ivy alcohol besides her death. Therefore, based upon
the Supreme Court's enunciation of the doctrine of inferred intent
in Curnphell, we cannot conclude that Lightning Rod's intentional-
act exclusion is applicable as a matter of law to Dan's conduct of
supplying alcohol to his minor child.

Sheely v: Sheelv, 3'^^ Dist. Auglaize No. 02-10-38, 2012-Ohio-43, ^33.

It is clear from the Sheely court's analysis that they correctly applied Campbell and deternZined

that other possibilities could have resulted from the defendant providing his minor daughter

alcohol. And in fact other possibilities had occurred in the past. Again, this is where the Ninth

District Court of Appeals erred in considering Cainpbell in theinstant matter. There are no other

possibilities that can occur when a landlord discriminates against potential tenants based oti their

familial status. 71r:ere is no doubt that harrn will result when someone intentionally discrirninates

against another.

The Eighth District Court of Appeals also correctly applied the inferred intent doctrine in

Lachman u. FaYmeis Ins. o.f C'olunahus, $t" Dist. Cuyahoga No. 996904, 2012-Ohio-85. In

Lachinan, theinsured intentionally set fire to her home in an attempt to save her inarriage. She

hadplanned to have her husband extinguish the fire and become a hero before any consequential

damage occurred. Id. at ¶2. However, after igniting their mattress, they were unable to extinguish

the fire and not only was their home totally destroyed, but a neighbor's home was damaged as

well. Id. The insurance carrier subsequently denied the Appellants' claim pursuant to the

intentional act exclusion provided in the terms of the policy. Id. at I4. As a result, the appellants

initiated a declaratory judgment action seeking a determination as to whether they were entitled
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to policy proceeds as a result of the loss of the home and defense coverage for property damage

sustained by the nzighbor's house. The trial court eventually granted the insurance carrier's

niotion for summary judgment and found the intentional igniting of the fire fell under the

intentional act exclusion of the policy pursuant to the doctrine of inlerred intent. The trial court

held:

The court concludes as a matter of law that the act of [a] person
setting fire to [a] comforter inside a bedroom, failing to take the
proper precautions to prevent the fire from spreading is
intrinsically tied with the resulting fire darnage, Playing with fire
is no laughing matter. Fire by its very nature is harmfiil,
destructive, and extremely difficult to control. And one should not
be rewarded for partaking in an inherently dangerotis situation.

Laehnian v. FarJners Zns, of Colz.tinbus, 8th Dist. Cuyahoga No. 996904,
2012-()hio-85, ^9.

Appellants appealed the trial court's ruling to the court of appeals and argued that the

trial court had erred in holding that the intentional acts exclusion applies. Id. at ¶15. The

appellate court disagreed and applied this court's holding in Carraphell. They reasoned that there

is only one conclusion which can be reached and adopted the trial court's conclusion that "the act

of [a] person setting fire to [a] comforter inside a bedroom, failing to take the proper precautions

to prevent the fire from spreading is intrinsically tied with resulting fire damage." Id. at 11,23.

They further explained, "The intentional act of setting fire to a comforter can only result in harm..

Whether Barbara intended the fire to spread to the remainder of the home is irrelevant; the

damage caused by a fire cannot be separated from the act of irrtentionally setting that fire." Id.

Iiowever, in the instant case, rather than address the doctrine of inferred intent and the

applicable standard set forth in Canapbell, the majority opinion of the Nititli District Court of

Appeals glossed over the issue by concluding, without analysis, that "in cases such as this one,

where the insureds act does not necessarily result in harm, we cannot infer an intent to cause
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injury as a rnatter of law". G1-anger v. Azita-O1-uneYs Ins. Co., 2013-Ohio-2792, 991 N.E.2d

1254, 1115 (9th Dist.). This limited aiialysis is not sufflcientunder the applicable facts and

standard set forth in Canipbcll.

[n the instant case, Auto-Owvners' intentional act exclusion excludes coverage for

personal injury or property damage "expected or intended by the insured."'Chere can be no doubt

that Gran^;er's act to discriminate prospective tenants on the basis of familial status constituted

an intentional actthattivill absolutely result in harm in every instance. The act of discrin7ination

is unlike the intentional acts in Swanson, Buckeye Union and Canzpbell, where the insured's

intentional act does not necessarily result in harm. In fact, it can be argued that the intentional act

of discrimination meets a sirnilar level of injustice that Justice Pfeifer discusses in the plurality

opinion of Buckeye Union. Justice Pfeifer in distinguishing Gill and Gearing froin Buckeyc:^

Union states that "in both of the above cases, insureds were found to have committed wroilgful

acts, acts that are intentionally injurious by definition." Buckeye Union Ins. v. New Eng. Ins. Co.,

87 C)k► io St.3d 280, 284, 720 N.E.2d 495 (1999).

There is only one conclusion in the case currently before the court. The intentional act of

pre-leasing housing discrimination can only result in hann. Whether Granger intended the harm

caused by his intentional discrirnination against individuals with children is itxelevant as the

liarzn cannot be separated from the act of intentionally discriminating. C;onsequently, this court

must reverse and remand this matter to the Ninth District Court of Appeals as discriminatory

intent is inferred as a matter of law for purposes of an intentional act exclusion under an

umbrella policy of insurance on a claini for pre-leasing housing discrimination.
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Proposition of Law No. lie
A claim for emotional distress does not constitute "humiliation" sufficient to
trigger a duty to defend under an umbrella policy of insurance. The duty to
defend can only be triggered by actual facts, not an inference of potential
recoverable damages where no covered conduct is even alleged.

Appellees and the Ninth District Court of Appeals adhered to the argument that Kozera

alleged she suffered emotional distress as a result of the intentional discrimination of Granger in

her federal complaint, despite the fact she did not plead a cause of action for emotional distress

anywhere in her complaint. "('he only mention of the phrase "einotional distress" in the coniplaint

is as follows:

FIRS'Il CAUSE OF ACTION

Federal Fair Housing Act Claims-Discrimination I3ased on
Familial Statusand Race

15. Plaintiffs reassert the foregoing allegations and incorporate
them by reference as if fully set f-brth herein.
16. Defendants made illegal statements in connection with the
rental of dwellitigs that were discouraging to families with
children.

17. Some of Defendants' statements also indicated a preference on
the basis of race.
18, F[ICS expended its resources and was harmed in its mission by
Defendants' conduct as described herein.
19. Ms. Kozera experienced out of pocket costs and emotional
distress as a result of Defendants' conduct described herein.
20. As a direct and proximate result of Defendants' unlawful
conduct, Defendants violated 42 U.S.C.A. §3604.

See Kozera Complaint in Fair Hou:ring Contact Serv., Inc. v, Granger,
N. D . Ohio No. CV 61.4.

There is no request for compensation for emotional distress in Kozera's prayer. It is

obvious Kozera was not makialg a claim for emotional distress, nor was she pleadillg a claim for

huniiliation. Kozera was clearly alleging that Granger violated 42 U.S.C. §3604(b) which states

it shall be unlawful "[t]o discriminate against any person in the terms, conditions, or privileges of
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sale or rental of a dwelling, or in the provision of services or facilities in connection therewith,

because of race, color, religion, sex, familial status, or national origin." A clear reading of the

statute reflects that there is no emotional distress or humiliation element to be pleaded in a

housing discrirnination claim. It was nierely an underlying factual statement that she

"experienced out of pocket costs and emotional distress as a result of Defendants' conduct."

Nevertheless, Appellees focused on this factual statement as the umbrella policy includes liniited

coverage for claims ofpersonal injury which is defined under the umbrella policy as follows:

(a) bodily injury, sickness, disease, disability or shock;
(h) mental anguish or mental injury;
(c) false arrest, false imprisonment, wrongful eviction, wrongful

detention, malicious prosecution or humiliation; and
(d) libel, slander, defaination of character or invasion of rights of

privacy;
including resulting death, sustained by any person.

The court of appeals majority opinion's limited their analysis of this issue to the

following paragraph:

Mr. Granger and Mr. Steigerwald asserted in their response that,
because Ms. Kozera claimed irn her colnplaint that she suffered
emotional distress, shearguably suffered humiliation, which is a
personal injury covered under the policy. We agree. Emotional
distress has been defined as "[a] highly unpleasant mental reaction
(such as anguish, grief, fright, humiliation, or fury) that results
from another person's conduct[.]" (Emphasis added.) Black's Lrxw
.Dictionary 563(8`h Ed.2004). Thus, it would appear that the
federal complaint alleges a personal injury as contemplated by the
umbrella policy.

Granger v. Auto-Owners Ins. Co., 2013-Ohio-2792, 991 N.E.2d 1254, ^14
(9th Dist.).

As was accurately pointed out by Judge Carr in her dissent, the underlying lawsuit filed

by Kozera did not assert a claim for "hunliliation" or "emotional distress". Judge Carr further

rationalized in her dissent:

16



Mr. Granger construes lVis. Kozera's claim for damages arising out
of emotional distress as one for "humiliation," and therefore
"personal injury" as that term is defined in the umbrella policy.
While the majority agrees with this construction, I do not.
Nowhere in the complaint does any form of the word "humiliation"
appear. Moreover, my review of the federal complaint indicates
only two causes of action, specifically, one federal, and one state
claim for discrimination. I would coristYUe the allegation of
emotional distress merely as part of the prayer for damages, as it
was not developed as distinct cause of action.

Granger v. Auto-Owners 7ns. Co., 2013-Ohio-2792, 991 N.E.2d 1254,Ti25
(9th Dist.) (Carr, J., dissenting).

In fact, the speculation about whether or not a claim for "humiliation" or "emotional

distress" was sufficiently alleged is a distinction without a difference. Under 42 U.S.C. 3613(c),

the aggrieved party in a housizig discrimination case can only recover the following damages:

(c) Relief which may be granted.
(1) In a civil action under subsection (a), if thecburt finds that a

discriminatory housing practice has occurred or is about to occur,
the court may award to the plaintiff actual and punitive damages,
and subject to subsection (d), may grant as relief, as the court
deems appropriate, any permanent or ternporary injunction,
temporary restraining order, or other order (including an order
enjoining the defendant from engaging in such practice or ordering
such aff rmati ve action as may be appropriate).

(2) In a civil action under subsection (a), the court, in its
discretion, may allow the prevailing party, other than the United
States, a reasonable attorney's fee and costs. The United States
shall be liable for such fees and costs to the sarne extent as a
private person.

42 U.S.C. 3613(c)

This court has been clear that an insurance company isonly obligated to defend an

insured when the complaintbrings the action within the coverage. "The test of the duty of an

insuxanceconlpany, under a policy of liability insurance, to defend an action against an insured,

is the scope of the allegations of the complaint in the action against the insured, and where the

complaint brings the action within the coverage of the policy the insurer is required to make
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defense, regardless of the ultimate outcome of the action or its liability to the insured." Motorists

Mut. Ins. Co. v. Trainor, 33 Ohio St. 2d 41, 294 N.E.2d 874 (1973), paragraph two of the

syllabus.

In Willoughby Hills v. Cincinnati Ins. Co., 9 Ohio St.3d 177, 459 N.E.2d 555 (1984), the

court was presented with the issue of "whether the determination of the duty to defend is liinited

solely to an examinatiol2  of the pleadings in the action against the insured."Id. at 179. Thiscotzrt

found it necessary in Willoughby Hills to defin.e the term "scope of allegations" as it was used in

Motorists. Id. The court acknowledged, "Our decisions in MotoNists Mut., sul)Ya, a1id Socony-

Vacaturn, supra, clearly stand for the rule that the duty to defend may arise from the complaint

alone if the allegations in the complaint unequivocally bring the action within the policy

coverage." Icl.

The insurer in W illouglaby Ilills argued "the converse must also be true, i.e., where the

pleadings do not establish a claii-ri within the policy coverage, no duty to defend arises." Id at

179. However, the court held that "the duty to defend need not arise solely from the allegations

in the coinplaint but may arise at a point subsequent to the filing of the complaint." Icl. The

justification for this canon of la.wwas the adoption of notice pleading from the federal system.

Id. Ohio had embraced the notice pleading requirements through the adoption of the Ohio Rules

of Civil Procedure and specifically Civ. R. S(A)and (E). Id. Civ. R.. 8(A) only required a "short

and plain statement of the claim showing that the pleader is entitled to relief, and a demand for

judgment for the relief to which he deems hi7nself entitled". Id. at 180.

Based on the foregoing, the Willorsghby Hills court held, "[W]here the insurer's duty to

defend is not apparent from the pleadings in the case against the insured, but the allegations do

state a claim which is potentially or arguably within the policy coverage, or there is soine doubt
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as to whether a theory of recovery within the policy coverage had been pleaded, the insurer must

accept the defense of the claim." Id. at 180. "Thus, the "scope of the allegations" may encompass

nlatters well outside the four corners of the pleadings." Id.

The case of PYeferred Risk Ins. Co. v. Gill, 30 Ohio St. 3d 108, 507 N.E.2d 11 18 (1987)

was also fundamental in the development of Ohio law as to whether a carrier has a duty to

defend its insured from allegations outside the coverage of the applicable policy of insurance.

The Gill court distinguished its case from lVilloughby Hills because the policy at issue in Gill did

not contain the same broad language that promised an insured that it will "defend any suit against

the insured alleging injury within coverage, even if such suit is groundless, false or fraudulent."

Id. at 114. Since the insurer in Gill "has promised only to defend claims for bodily injury or

property damage "to which this coverage applies," the true facts are determinative of the duty to

defend." Id. "Where the true facts are such that the insured's conduct was outside the coverage of

the policy, the claim is not one "to which this coverage applies," and the insurer has no

obligation to defend the insured." Icl

In. its analysis of d.etermiiting coverage, the Gill court was situated with a similar situation

as this court in the instant matter. The Gill court reasoned:

In a case such as this one, where the conduct which prompted the
underlyingwrongful death suit is so indisputably outside coverage,
we discern no basis for requiring the insurance company to defend
or indemnify its insured siznply because the underlying complaint
alleges conduct within coverage. Such an approach would ignore
patent realities for no overriding reason. To compel the insurer to
defend regardless of the true facts, where, as here, the insurer has
not promised to defend groundless, false or fraudulent claims,
imposes an onerous burden for whieh the insurer did not bargain.
Courts should not be expected to feign ignorance of a criminal
conviction which clearly takes the conduct outside coverage. In
cases such as this, this court will no longer unquestioningly elevate
the allegations in the underlying tort complaint above all
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consideration of the true facts as established by the insurer unless
the insurer has agreed to defend regardless of the true facts.

Preferred Kisk Ins. Co.v. Gill, 30 Ohio St. 3d 108, 113, 507 N.E.2d 1118
(19$7).

The conduct of Granger of intentionally discriminating against prospective tenants on the

basis of their familial status is clearly outside coverage, there should be no basis for requiring the

carrier to defend or indemnify its insured because the claimant in the tinderlyingconiplaint

alleges emotional distress in its factual recitation. Furthernaore, 42 U.S.C. 3613(c) limits relief in

housing discrimination cases to (1) actual and punitive datnages if the court finds that a

discriminatory housing practice has occurred; (2) injunctive relief enjoining the defendant from

continuing to engage in discriminatory practices; (3) and attorney fees to the prevailing party. It

does not contemplate damages for "emotional distress" or "hunZiliation". 42 U.S.C. 3613(c).

In Cincinnati Ins. Co. v. Anders, 99 Ohio St. 3d 156, 2003-Ohio-3048, 789 N.E.2d 1094,

was presented with a certified conflict amongst appellate courts as to, "Whether insurance

policies covering personal injuries arising out of property damage provide coverage to

homeowners who are sued for their negligent failure to disclose to purchasers damage to the

property that occurred during the sellers' occupancy." Icir at^, 14. The question was ansvvered in

the negative. Id. The holding in Gill was applied and the appellate court's decision establishirlg

the carrier did iiot have a duty to defend homeowners who were sued for their negligent failure to

disclose to purchasers damage to the property that occurred during the sellers' occupancy was

affirmed. Id. at syllabus. The court of appeals in Anders reasoned that the clairns against the

homeowners were not within the scope of the policy as it relates to coverage for liability froni

property damage. Id. at ^15.
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This court in Anders consolidated two cases from the Greene County Court of Appeals

with the samecertified question and determined that in both instances the underlying claiins

were outside the scope of coverage. They held:

Since our holding in 1'r-e,f'Prr•ed Risk, it is still the law that if the
conduct alleged in a complaint is indisputably outside the scope of
coverage, there is no duty to defend. The fact that the Renos`
policy contains more inclusive language than what was present in
the Preferred Risk policy does not change our preceding analysis
regarding how to determine whether the underlying claims are
covered by the Renos` policy. lfthe insurance conlpany is to be
required to provide a defense for its policy holder, the underlying
elaiz-ns must at least arguably fall within the coverage of the policy.

Cincinnati Iris. Co. v. Anders, 99 Ohio St. 3d 156, 2403-Ohio-3048, 789
N.E.2d 1094, ^51.

In Olaia Gov't Risk Mgrnt, Plan v. .Harrison, 115 Ohio St. 3d 241, 2007-Ohio-4948, 874

N.E.2d 1155, this court was once again presented with the dilemma whether an insurance carrier

has a duty to defend and insured. In Harrison, a claimant had brought a federal action against

and izisured alleging that he had used a police depai-tment's computer system to display and

distribute offensive and pornographic photographs and e-mails and had audio recorded female

eznployeesusing the restrooms, including the claimant. Ici+. at ¶1. The insurance carrier sought a

judicial determination that the allegations were outside the scope of coverage and that it did not

have a duty to defend the insured. The court of appeals reversed the trial court's decision

granting the insurance carrier's motion for su.mmary judgmertt and determined that the carrier in

fact had a duty to defend.

The applicable terms of the policy in Har•rison are unlike the terms in the instant matter

and analogous to the broad terms of policy at issue in Willotighby Ifills v. Cincinnati Ins. Co,

szipya. The policy contained an endorsetnent titled "Public Officials Wrongful Act Liability

Coverage" and as outlined by the court:
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[T]he Plan has the right and duty to defend any suit against the
insured alleging a wrongful act covered under this form, even if
any of the allegations of the suit are groundless, false or fraudulent.
"Wrongful act" is defined by the contract as any actual or alleged
error, misstatement or misleading statement, act or omission or
neglect or breach of duty, including misfeasance, rnalfeasance,
nonfeasance, Violation of Civil Rights, Discrimination (unless
coverage thereof is prohibited by law), and Improper Service of
Process by the 'insured' in their official capacity, individually or
collectively, or any matter claizned against them solely by reason
of their having served or acted in an official capacity.

Ohio Gov't Risk Mgmt. Plan v, Harrison, 115 Ohio St. 3d 241, 2007-{7hio-
4948, 874 N. G.2d 1155 at T^21.

The Harrison court held that "the Plan agreed to defend claims against Wapakoneta and

its officers that are based on wrongful acts -- including allegations that are groundless, false, or

fraudulent." Id. at ^,123. "The duty to defend is broader when the insurer expressly states that it

will defend claims that are grouxidless, false, or traudulent." Id. citing Preferred Risk Ins. Co. v.

Gill, 30 Ohio St. 3d 108, 1.13, 507 N.E.2d 1118 (1987), paragraph two of the syllabus. Again,

this broad policy language is not applicable in the instant matter where the terms of the policy

are much narrower.

Allowing the Ninth District Court of Appeals decision in this matter to stand would

ignore decades of jurisprudence guiding insurers and insureds alike in their interpretation of

insurance policies. The complaint of Kozera only made claims for violation of federal and state

fair housing laws. The umbrella policy provides limited coverage subject to other exclusions for

"humiliation". For the court of appeals to make the conclusory determination that a faetual

recitation of alleged emotional distress constittites a claim for humiliation goes far beyond a

reasonable interpretation of the pleadings and makes conclusory deterniiilations which ignore

long-standing Ohio law.
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In Yeager v. Local Union 20, 6 Ohio St.3d 369, 453 N.E.2d 666 (1983), the Supreme

Courtof Ohio recognized a cause of action for the intentional inflictioii of emotional distress.

Thecourt described the nature of the serious and emotional distress required in order to recover

for infliction of emotional distress in Ohio as follows: "One who by extreme and otrtrageous

conduct intentionally or recklessly causes serious emotional distress to another is subject to

liability for such emotional distress, and if bodily harm to the other results from it, forsuch

bodily harm." Id. at syllabus. It is apparent from Kozera's complaint that she was not pleading an

action forintentional emotional d'zstress. She was merely including the fact that she had suffered

eiiiotional distress as an element or a factual predicate for the alleged fair housing vialations. As

stated above, damages for emotional distress are not even recoverable in a housing

diserimination action.

However, if Kozera was making a claim for intentional infliction of emotional distress,

which she was not, the claim still does not fall within the scope of the policy. Pursuant to the

terms of the policy, such a claim for emotional distress inust include a specific claim for

"humiliation". These are separate and distinct claims and causes of action and the Ninth District

Court of Appeals erred in makitig such a finding in conflict with this court's rules for the

interpretation of insurance policies. Such conclusory determinations unnecessarily expand the

duty to defend beyond the allegations of the pleadings to hypothetical claims, causes of action,

and damages. If the duty to defend is not triggered by the pleadings, it is not a court's obligation

to seek out potential unpled claims to tind a potential duty to defend.

CONCLUSION

The decision of the Ninth District Court of Appeals is fundamentally wrong in its

reasoning and is contrary to long-standing Ohio law. The decision ignores this court's holding in

23



Campbell, supra, and failed to find that the intent to discriminate is inferred as a matter of law for

purposes of an intentional act excittsion. It further erred in construing the federal complaint in

the underlying matter in an atternpt to trigger a duty to defend on behalf of the carrier. Such a

ruling undermines decades of jurisprudence guiding insurers and insureds alike in their

interpretation of insurance policies to determii7ewhen a duty to defend is owed. The decision

below must be reversed.
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CASE No. -CV 201107 3997

DECISION AND rC?URNAL E1V f:.R'Y

{If1} Plaintif£s-Appetlants Steve Granger and Paul Steigerwald appeal the judgment of

the Summit County Court of Common Pleas gratitizYg summary judgment in favor of Defendants

Auto-Owners (Mutual) Insurance Company, Owners Insurance Company (Collectively "Auto-

Cwners"), The Church Agency, Inc., and Mike Coudriet. For the reasons set forth below, we

reverse and remand the matter for proceedings consistent with this opinion.

I.

{12} M. Grangcr and Mr. Steigerwald established a trust to hold their assets, including

a certain piece of real property in Akrozx, C?hio that Mr. Granger and Mr. Steigerwald have used

as rental property. Both Mr, Crran.ger and Mr. Steigerwald are trustees of the trust, Auto-Owners

issued a dweTling insurance policy to Mr, Gran.ger, Mr, S#exgerwalci, and the trust and an

umbrella policy to Mr. Granger a:lone. The Church Agency and its broker Mr. Coudriet provided

assistance in obtaining the policies.
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{T3) Valerie Kozexa, the mother of a then4six-year old child, attempted to rent the

preinises, but Mr. G-anger infonned her that he would not rent to anyozte with.chitdren, Ms,

Kozera contacted Fair JFSausinl; Contact Service, Inc., ("F.HCS") which investigated'her claims of

pre.-leasing housing discrimination. In March 2011, FHCS and Ms. Kozera filed a complaint in

federai court "against Mr. Granger and Mr. Steigerwald allegirtg federal at;d state fair housitag

claims premised on discrimination based on familial status and race. The Church Agency was

notified of the lawsuit, and it in turn notified Auto Owners Insurance. In a letter to. Mr.

Steigerwald and Mr, Granger dated June 8, 2011, Auto-Owners stated that it had received

notification that Mr. Steigerwald and Mr. Granger had been accused of discrimination but that

the dwelling polioy definition of 1>ersoxaal injury did jtot include discrixnination. Thus, the

dwelling policy did not cover the claim. In July 2011, Mr. Granger and Mr. Stei,gerwald settled

the federal case for $32,500,

t¶4} On July 21, 2011, Mr. Granger and Mr. Steigezwald ^'il.ed the instant lawsuit

against Auto-Owners, The Church Agency, and Mr. Coudriet: for breach of contract and estoppel

arising out of Auto-Owners' refusal to provide coverage and a defense in the federal suit. The

complaint is unclear as to the specffic clainas against The Church AgaY2cy and W. Coudriet.

{15) .Mr, Granger and Mr: Steigerwald filed a motion for partial summary judgment on

the issue of Auto-Owners' duty to defend pursuant to the umbrella policy. Auto-Owners filed a

na.otion for summary iudgment asse.rting that it had no duty to provide coverage or defense under

the pnlicies for discrimin.ation claims. Additionally, The Church Agency and Mr, Coudriet filed

a separate nsotion for sununary judgmeiit. T4ae trial court denied Mr. Gx3nger's and Mr.

Steigerwald's inotion for partial summary judgment and granted Auto-Owners' and The Chiu°ch
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A.geney's and Mr. Coudriet's motio.ns for sumxnary judgment. Mr. Granger and Mr, Steigerwald

have appealed, raising one assignment of erxor for review.

IL

ASSIGNMENT OR ERROR

TITE TRIAL COURT ERRED IIN GRANTING SUMMARY JUDGMENT[.]

{J(6} Mr. Crranger and Mr. Steigorvaald assert that the trial court erred in granting

-summary judgment to Auto-Owners, The Church. Aaency, and Mx. Coudriet. Notably, they do

not assert that the trial court erred in denying Mr. Granger's and Mr. Steigerwald's znotion for

partial suniznary judgment.

(171 This Court reviews an award of sunkmary judgment de novo, Grafton v. Ohio

Edison Co., 77 Ohio St.3d 102, 105 (1996). "We apply the same standard as the trial court,

viewing the facts in the case in the light most favorable to the nosn-moving party and resolving

any doubt in favor of the non-moving party." Garner v. IZobart, 9th Dzst. No. 25427, 2011-

Clhio-1519, 1 S.

{¶8} Pursuant to Civ.R. 56(C), summary judgment is appropriate when:

(],) No genaine issue as to any material fact rema`rns to be litigated; (2) the
moving party is entitled to judgmient as a matter of law; and (3) it appears t`̂ rom
the evidence that reasonable minds can come to but one conclusion, and viewing
such evidence rnost strongly in favor of the pa.rty against whom the motion for
sumznary judgment is made, that conclusion is adverse to that parry.

Temple v. Wean Unitecl, Inc., 50 Ohio St.2d 317, 327 (1977). To succeed on a summary

judgment motion, the movant'bears the initial burden of demonstrating that there are no genuine

issues of material fact concexning an essential element of the opponent's case. .Uresher v. Burt,

75 Olixo St,3d 280, 292 (1996). X#'the movant satisfies this burden, the nonmaving party "'must
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set forth specific facts showing that there is a genuine issue for trial. "' Id. at 293, quoting Civ.R.

56(.E),

(1[9} With respect to :Mr. Granger's and W. Steigetwvaid.'s asseition the trial court erred

in granting summary judgment to Auto-Owners, they atxaintain that the trial wurt erred only

because Mr. taranger was owed a defense under the umbrella policy. Our analysis is thus limited

to that issue.

{¶1.0} "An insurance policy is a contract between the insurer and the insured. If we

must interpret a provision in the policy, we look to the policy language and rely on the.plain and

ordinary meaning of the words used to ascertain the inteait of the parties to the contract."

(Ir►ternalcitations omitted.) Wai-d v. United Foundries, Inc., 129 Ohio St.3 d 292, 201 1-C?hio-

3175, t 18. "Ambiguous provisions in an iiisurance policy must be construod strictly against the

insurer and liberally in favor of the insured. This is particularly true -when considering

provisions that purport to limit or quaiify co-verage under the policy." (Internal citation omitted.)

YT'est,fieYdIns. Co, v. Ii^^unter, 128 Ohio St.3d 540, 2€111-t7hio-1818,111. "[Aln exclusion in an

insurance policy will be interpreted as applying only to that wbich is clearly intended to be

excluded." (Internal quotations and citation omitted.) Id

An umbrella policy is a policy which provides excess coverage beyond an
insured's primary policies. Umbrella policies are differeiat from standard excess
instzrance policies, since they provide both excess coverage ("vertical coverage")
and primary coverage ("horizontal coverage"). The vertical coverage provides
additional coverage above the limits of the insured's underlying primary
insurance, whereas the horizontal coverage is said to "drop down" to provide
primary coverage for situations where the underlying insurance provides i7o
coverage at all.

(Tnternal quotations and citations omitted.) Cincinnati Ins..Co, v. CPSHoldzngs, Inc., 115 Ohio

St.3d 306, 2007-flhio-4917,T 5.
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{¶1.1} "[Tjhe duty to defend is broader than and -tiistinct from the duty to indeinnify."

Ward at119. "The duty to defend arises when a complaint alleges a claim that could be covered

by the insurance policy," CPS Holdings, Inc. at 16. The duty "is determined by the scope of the

alZega.tioiis in the complaint." Ward at 119. "If the allegations state a claim that potentially or

arguably falIs vvithin the liability ixZsurance coverage, then the insurer must defend the insured in

the action." Id, "Once an insurer must defend one claim within a coniplaint, it must defend the

insured on all tlze other claims within the complaint, even if they bear no relation to the

insurance-policy coverage." Sharonville v. Ans, Enips. Ins. Go., 109 Ohio St3d 186, 2006^O.bio-

2180, 113. "But if all the claims are. clearly and indisputably outside the contracted coverage,

the insrzrer need not defend the insured." Ward at119.

{112j Thus, we examine the umbrella policy to determine whefher there exists an issue

of fa.et as to whether Auto-Owners breached its contract with Mr. Granger by failing to provide a

defense in the federal suit, The umbrella policy names Steve Granger as an insured under the

policy. There is nothing in the policy to suggest that Mr, Steigerwald is an insured under the

umbrella policy, and Mr. Granger and Mr. Steigerwald do not make an argument to the contrary.

The policy states:

DEFENSE - SETTLEMENT

With respect to any occurrence:

(a) not covered by underlying insurance; but

(b) covered by this policy except for the retained limit;

we wilt:

(a) defend any suit against the insured at our expense, using lawyers of our
choice. * * *

(b) investigate or settle any claim or suit as we think approp.riate.
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The umbrella policy further states that Auto Owners "will pay on behalf of the itisua.'ed -the

ultimate nnt loss in excess of the retained limit which the insured becomes legally obligated to

pay as daina.ges because of persotiai injuiy * * *'° Personal iziJury is defined as:

(a) bodily injury, sickness, disease, disab'iiity or shock;

(b) mental a.nguish or mental injury;

(c) false arrest, false unprisonment, wrong#'ul eviction, wrongful detention,
malicious prosecution or humiliation; and

(d) libel, slander, defamation of character or invasion of rights of privacy;
inciuding resulting death, sustained by any person,

t113) As is evident from the above language, Auto-Qwners defined personal injury both

in terms of certain claims, such as malicious prosecution, and in terins of resulting harms, such

as hutnilaataon or mental anguish. A.uta-Owners asserted in its motion for siunmary judgment

that the claims against Mr. Granger and Mr. Steigerwald for pre-leasing discriminatioxi do not

constitute personal injury under the umbrella policy and thus are not covered. Therefore,

according to Auto-Owirers, it had no duty to defend Mr. Granger. Auto-0wners also asserted

that eveaz if pre-leasing discrimination did constitute a personal injinry under the umbrella policy,

it would be excluded under the provision that indicates the policy does not cover "[p]ersoztal

ixxjury expected or intended by the insured[]" because Mr. Graiiger i,n:tended to

discr.iminate.

(114) Mr. Ciran.ge.r ancl. Mr. Steigerwald asserted in their response that, because Ms.

Kozera claimed in her complaint that she suffered einoti:oixal distress, she arguaXily suffered

humiliation, which is a personal injury covered under the policy. We agree. Emotional distress

has been defined as °<[a] highly unpleasazit inexrtal reaction (such as anguish, grief, fright,

humiliation, or fury) that results from another persoxr's condu.ct[.]" ^Emphasis added.) Black's

ei
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Law Dictionary 563 (8th Ed:2004}. Thus, it would appear that the federal complaint alleges a

personal iaajury as contemplated by the umbrella policy.

{115} Moreover, based upon the limited argunients made below, we cannot at this point

determine whether the exclusion applies. The dissent maintains tliat, because the record is clear

that Mr. Cfranger intended the disc}•imination, the exciusion applies and Auto-Owners had no

duty lo defend. I-Iowever, this approach ignores the plai.n language of the policy. The relevant

inquiry under the exclusion portion of the policy is whether the personal Injury was expected or

inten.ded. Thus, the appropriate question to ask is whether Mr. Granger expected or intercded Ms.

Kozera to be humiliatecl by Y,is .conduct. There has not even been any argument advanced by

Auto-Owners on this point, let alone the introduction of relevant cviderace. See Allstate Ins. Co.

v. Carsapbell, 128 Ohio St.3d 186, 2010-O1uo-6312, 159 ("A.n insurer's motion for summary

jurlgment may be properly granted when intent may be inferred as a matter of law. In cases such

as this one, where the insuredys act does not necessarily result in harm, we cannot infer an intent

to cause in,}uiy as a matter of law."). Thus, we conclude that Auto-Owners is not entxtled to

summary judgment on the issue of whether it breached the contract by failing to defen.d Mr.

Granger pursuant to the umbrella policy. This portion of Mr. Granger's and.Mx. Steigerwald's

assignment o:C:error is sustained.

{+t16} Mr. Granger and Mr. Steigerwald further argue that the trial courC erred by

granting sutnmary judgnient in favor of Auto-Owners with respect to its bad faith claim. Auto-

awners did move for summary judgment on this issue and the trial coutt, withou.t qi7alification,

granted summary judgment to Auto-Owners. Because the trial court does uot discuss the bad

faith claim in its jucigment entry, its basis for awarding sutnmary judgment on this issue is

entirely unclear. We are unsYXre what role the trial court's determination that Mr. Gz•anger and
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Mr. Steigerwald were not entitled to coverage or a defense played in determining that Auta-

C3wmers was entitied to summary judgment on Mr. Granger's ay7d Nh•. Steigerwald's bad fai#h:

claim. Accordingly, upon reinand, the trial court should consider this issue in the first instance

in light of our conclusion thatAuto-C>wners was not ontitled to summary judgment on the hreaeh

o.f contract claim with respect to its failure to provide a defense to Mr. Granger under the

umbrella policy.

{117} Additionatly, Mr, Granger and Mr. Steigerwald argue that the trial court etTed by

granting suir.mary judgmerzt in favor The Church Agency and Mr. Coudriet. Specifically, they

argue that a gezruizie issue of material .fact existed regarding whether The Church Agency and

Mr. Coudriet brettched their duties owed to their clients by faiiitig to timely submit Mr.

Granger's insurance claim to Auto-Owners. They do not appear to challenge the trial court's

conclusxon that The Church Agency and Mr. Coudriet were entitled to summary judgment on

Mr. Granger's and Mr. Steigerwald's breac.il of contract claim. Nor do they challenge the trial

couxt's determination that there was no breaeh of duty with respect to the sufiinission of the

ciairn under the dwelling policy.

{^18) In addressing whether The C.hurch ,Agency and W. Coudriet breached any duties

with respect to the submission oftb.e clairn as to Mr. Granger under the urnbrella policy, the trial

court based its decision on the fact that it concluded that Auto-Owners did not owe Mr. Granger

a defense, and, thercfdre, essen:tiaLly The Church Agency and Mr. Coudriet could not be said to

have caused Mr. Granger and Mr. Steigerwald any dama.ge. Because we determined that Auto-

Owners was not entitied to summary judgment on the issue of whether it breached its contract

with: Mr. Granger under the utnba`e11a policy by failing to defend him in fh.e federal suit, it is

necessary for the trial court to consider the merits of The Church AA.gency's and Mr, Coudriet's
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motion on this point. Neura v. Goodwill Industries, 9th Dist, No. I.IC;A.0(152-M, 2012-C}hio-

2351, ^ 19. We sustain Mr. Granger's and Mr. Steigerwald's assignment af.error.

zu,

(519) In light of the foregoing, we reverse tlxe judgment of the Snnunit County Court of

Corxirnon Pleas and remand the matter for proceedings consistent with this op%nzoza.

Judgment reversed,
and cause remariclad.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Summit, State of Qhio, to carry this judgment into execution. A certified copy

ofthzs,journal entry shall constitute the mandate, pursuant to A.pp.R, 27,

Iznnredxately upon the ftling hereof, this docuinent shalZ constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at arahich time the

period for revieur shall begin to run. App.R. 22(C). The Clerk of the Court of. Appeals is

instructed to mail a notice of entry of this judgment to the parties and: to znake a notation of the

mailing in the docket, pursuant to App.R.. 30.

Costs taxed to Appellees.

FFVE V. BEI<FANCE
FOR THE COURT

MOORE, P. J.
CO NC''URS.
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CARR, J.
D7^SEl:dTI^IG.

{120} ;f respectfully dissent. Because IwouXd conclude that Auto Owners demonstrated

.that Mr. Granger intended to discriminate against Ms. Kozera based on her familial status, while

Mr. Grav.ger failed to sllow that he did not intend any ciiscximination, T would affirm the trial

court's award of sLUnznary,judgment to the iiisuxan.ce company.

{121} It is well settled that the interpretation of an insurance policy, like any other

contract, is a matter of law. Cincinncrti Ins. Co. v, C..PS Iloldings, Inc., 115 Ohio St.3d 306,

2007-Ohio-4917,17. The Ohio Suprexn.e Court directed:

When confronted witki an issue of contractual in.terpi•etation, the role of a court is
to give effect to the intent of the parties to the agreement. Hamilton Irz.s. Serv.,
Inc. v. Nationwide Ins. C'vs., 86 Ohio St.3d 270, 273 (1999), citi.ng Employers'
Liab. .4ssur. -Corp, v. Roehm, 99 Oluo St. :343 (1919), syllabus. See also Ohio
Constitution, Artiale II, Section 28. We examine the insurance contract as a
whole and presume that the intent of the parties is reflected in the language used
in the policy. Kelly v. .hi.fed Life Ins. Co., 31 Oliio St.3d 130 (1987), paragraph
one of the syllabus, We l+ovlc to the plain and ordinary meaning o.f the language
used in the policy unless another meaning is clearly apparent from the contents of
the policy. Alexander v. Buckeye Pipe Line Co., 53 C1hio St.2d 241 (1978),
parabTraph two of the syllabus. When the language of a written contract is clear, a
court nxay look no further than the writing itself to f.utd t.he intent of the patties.
Id. As a matter of law, a contract iii unambiguous if it can be given a defynite
legal meaning. GW Ins. Co. v. Burns Motors, Inc., 22 S.W.3d 417; 423
(Tex.2000).

WestflelcXlns. Co. v. Galatis, 10(} Ohio St3d 216, 2003^Ohio-5849,111, "An exclusion in an

insurance policy will be interpreted as applying only to that which is clcarly intended to be

excluded." (Internal citations and quotations omitted) Wesyielci Ins. Co. v. Hunter, 128 Omo

St.3d 54{3, 24i l-t3hio-1818, ¶ 11. Moreover, "a defense based on an exception or exclusion in

an insurance policy is an fffiii-niative one, and the burden is cast on the insurer to establish it."

ContinentcxlIns, G`o. v. Louis Marx Go., Inc., 64 Ohio St.2d 399, 401 (1980).
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{122} The majority and Mr. Gramger are correct that the duty to defend is broader than

and distinct from the insurer's dtity to provide coverage> Ohio Govt. -RaskMgt Plan v. Harrison,

115 Ohio St.3d 241,-2007-t7hio-4948, ^j 19. "'The test of the duty of an insurance company,

under a policy of liability insurairce, to defend an a.ction against an ins'ured, is the scope of the

allegations of the complaint in the action against the insured, and where the complaint brings thc

action within the coverage of the policy the insurer -is required to make a defense, regardless of

the ultimate outcome of the action or its liability to the insured.," Wzltoughby Hills v. Cincinnati

Ins. Co., 9 Ohio St.3d 177, 178-179 (1984), quoting Mator#sts.l4Hut. v. Trainor, 33 Ohio St.2d 41

(1973), paragraph two of#he syllabus, Tirerefore, the insurance company has a duty to defend its

insured whenover t?ae allegations in the complaint state a claim that "arguably" falls within the

coverage. Harrison at ^j 19. H'wever, the insurer has no duty to defend against any olaitn that is

"clearly and indisputably outside the contracted policy langraage °° CPS Holdings at 1, 6, c.iting

Preferred Risk Ins. Ca, v. Gill, 30 C3b.io St<3d 1(}8, 113 (1987); see also Harrison at 119; Maxum

Ir,demn. Co. v. Selective.1'ns. Co. of South Carolina, 9t1i Dist. No. 11CAQO15, 2012-C}hio-2115, T

17 (holding that "once the instzrer is able to establish that there is no set of facts that would bring

the ailegations of the complaint within coverage of its policy, its duty to defend is

extin.gaished.").

(V3) The relevant policy pxQvisious regarding the duty to defend are as follows:

DEFENSE - SETTLEMENT

With respect to an.y occurrence:

not covered by utiderlying insurance; but

covered by this policy except for the retained limit;

We, will:
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defend any suit against the insured at our expense, using lawyers of our tihoice, *

investigate or settle any claim or suit as we think appropriate.

The policy further cciAitains the follov^ring'relevartt exclusxon;

EXCLUSIONS

We do not cover:

Personal injury or property damage expected or intended by the insured.

The policy defines "personal injury" to mean:

bodily injury, sickness, disease; disability or shock;

mental atzgtiish or znental inJury;

false arrest, false imprisonment, wrongful eviction, wrongful detention, malicious
prosecution or hurniliation; and

libel, slander, defamation of character or invasion of rights of privacy;

including resulting death, sustained by any person.

(124) X disagree with the majority's construction of tlae complaint underlying Auto

Owners' alleged duty to defend, In their complaint fiied in federal court, FHCS and Ms. Kozera

alleged the followint;. After Ms. Kozera inquired about an apaitment that Mr. Granger had

advertised for rent, he asked her who would be liv:ing in the apartment with her, After Ms.

Kozera told Mr. Grangez• that her six-year old son would be living with her, Mr. CTranger told her

that he would iaot rent the apartnient anyone with chi.idren. Ms. Kozera contacted .pHCS. The

agency conducted an investigation, sending trained testers to inquire about renting the premiscs.

Mr. Graiiger, both verbally and in writing, izaformed testers who stated that they .had children that

he would not rent to people with children. Mr. Cranger fmlher provided one oi'tlae testers with a

copy of tiie lease which emphatically stated that "No *** childrexi are permitted - period. No

APPENDIX 1



r 13

exceptions!» FIIGS and Ms. Kozera alleged both a federal and.state claim for discrimination.

Ms. Kozera further alleged that she suffered daniages for "emotional distress" as a result of Mr.

Granger's c3iscrixnination,

{11251 Mr. Ciranger construes Ms. Kozera's claim for damages arising out of emotiozaal

distress as one for "hum.iliation," and therefore "personal injury°" as that term is d.efincd in the

uinbrella policy. While the majority agrees wztlx this construction, T do not, Nowhere in the

complaint does atayform of the word "husniliation°' appear. Moreover, rny .revxew of the federal

com.plaint indicates only two causes of action, specifically, one federal aiid one sta.te claim for

discrirninatioxa. I would constiuc the allegation of emotional distress merely as part of the prayer

for damages, as it was not developed as a distinct cause of action, Assuming arguendo,

however, that IvZs. Kozera's claims arguably present a claim for parsorzal injury as that term is

defin.ed in the policy, I would conclude that Auto Owners' duty to defend was ahrogated by

application of the plain language ol'the policy's exclusion for expected or intended injury.

1126) Mr. Granger argues that, because violations of 42 U.S.G. 3604 (Fair Housing Act)

and R.G. 4112.02(F-.l) (prohibiting discrimination relating to the rental of housing

accommodations) constitute strict liability offenses, his conduct was r!ot intentional. The

violation of a law prohibiting discrimination and the act of en,gaging in conduct intended or

expected to cause personai injury ate not dependent events. `l`hc umbrella policy does not limit

its exclusion for inten.ded or expected ha.rrsi to only situations in wbicia the insured has been

convicted or faund liable for an offense requiring proof of intent, M.oreover, the cosnmissioii of

a strict liability offerase does not preclude the ability of the actor to have acted with intent (or any

other cul.pable mental state). The questiora in this case was whether Mr. Granger intended to
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discrizninate against Ms. Kozera. I believe that the trial court properly concluded that no genuine

issue oI'materaal fact existed in that regard.

{¶27} Auto Owners deposed Mr. Granger who testified and admitted that he told Ms.

Kozera and others that he would not rent to people with chiltiren. He testified that he wished to

maintain a quiet environment for his tenants, Mr. Granger fiarkher admitted during his deposition

that he sent an email to "Lauren Gxeen°' about the rental propelty, in£anning her that he is

"selective" in tii.s choice of tenants and that pets and children are not alloured. "Lauren Gteen"

was one of the testers sent to the propexty by FHCS to investigate Ms. Kozera's allegation of

discrimination, A copy of the lease Mr. Granger provided to prospective tenants, attached to the

fc;deral lawsuit which is appended. to Mr. Granger's complaint, clearly states that no children are

permitted on the premises under the lease. In addition, Mr. Granger admitted in his deposition

that he violated the discrirrzination laws. Based on this evidence, I would conclude that Auto

Owners met its initial burden under .L?resher v. Burt, 75 Ohio 8t.3d 280,293 (1996), to show that

Mr. CTranger intended to discrirniriate against Ms. Kozera based on her familial status.

(12$) I would conclude that Mr. Granger, however, fa.iled to meet his reciprocal burden

under State ex rel, Zimmerman Y. Tompkins, 75 Ohio St.3d 447, 449 (1996), to show that he did

not intend to discriminate against Ms. Kozera when he declined to rent to her based on her

fainilial status, In response to the defendants' zaoti:orss for sumxnary judgm.ent, Mr. CYra.nger

submitted his affidavit in which he averred that he did not intend to discriminate against Ms.

Kozera or others. I would conclude that Iuis sworn statement niade subsequent to his deposition

did not serve to create a geniiine issue of material fact. This Court has recognized that "`an

affidavit of a party opposing summary judgment that contradicts former deposition testitnony of

that party may not, without sufficient explanation, create a genuizie issue of material fact to
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defeat a nlotion for summary judgrneut."' .FirstEneigy Solutions v. Gene B. Gliek Co., 9th Dist.

No. 23646, 2007-C)hio-7044,112, quoting 13yrd v Srnith,11 tI Ohio St.3d 24, 2006-O.hio-3455, T

28, In this case, Mr. Granger offered no explanation for the disparity between his deposition

testim.ony and the subsequent swom statem.e7it in his depositiozi, Accordingly, he failed to

present evidence to contradict A.uto Owners' evidence that he intended to discriminate against

Ms. Kozera by refusing to rent to her on the basis ot'her familial status.

{t29} I would conclude that there was rio genuine issue of material fact regarding Mr.

Granger's intent to discriminate against Ms. Kozera. The utnbrella policy by its plain language

excluded from coverage claims based on intentional. conduct by the izisured. The policy furtl3.er

unambiguously stated that the insurer would only defend the insured against claims "covered by

this policy Because Ms. Kozera's c3iscriminatiort claims were not arguably covered by

the policy, and were in fac.t clearly and indisputably outside the contracted poliey language, Auto

Owners awed no duty to defend Mr. Granger. Moreover, because the insurance company owed

no duty to defend, its refusal to defend did. not constitute bad faith. Accordingly, I would

cozrclude that the trial court did not err by finding that no ;enuin.e issue of material fact existed

and that Auto Owners was entitled to,judgmeut as a matter of law.

(t30) Mr. C'xranger fiirther argues that the trial court erred by granting summary

judgment in favor of The Church Agency and Mr. Coudriet. Specifically, he argues that a

genuitae issue of m.aterial fact existed regarding whether The Churoh Agency and Mr. Coudriet

breached their duties owed to their clieBat by failing to timely subxni.t Mr. Granger's insurance

claim to Auto Owners. .A.ssuming that Mr. Granger's complaint alleges a cause of action against

the znsurance agent and the coznpao.y that helped him procure insurance policies from Auto

Owners, my resolution of the issue relating to Auto Owners' motiori for summary judgment
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would render this argtun.cnt nzoot, Because Auto Owrierss duty to defend and provide coverage

was obviated by an applicable exclusion in the policy, the agency's delay, if any, in forwarding

the claim to Auto Owners does not create a genuine issue of material fact as to any claim against

The Church Agency and Mr< Coudriet which lnight be gleaned from the complaint.

Accordingly, I would conclude that ilie trial corurt did not err in granting summary ,judgment in

favor of The Church Agency and Mr. Coudriet. Accordingly, I wouid overrule Messrs.

Granger's and Steigerwald's assignment of eixor.

APPE^:RANCES;

THOIvIAS C. LOEPP, Att4rraey at Law, for Appellattts.

BRIAN T. WINCI•-IESTER: and DAWN E. SNYDER, A.ttorneys at Law, for Appellees,

S`Z'B;P.HAN KREMER and IIOLL'Y MARIE WILSON, Attorneys at Law, for Appeliees,

,
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IN THE COURT QF APPEALS.
NINTH JUDICIAL DIS MCT

C.A. No. 26473

JO"C7R.NAL ENTRY

Appellants have moved this Court to reconsider its Sune 28, 2013 decision, which

reversed the judgment of the trial court granting summary judgment to Appellees.

Appellees The Churcii Agency and Mike Coudriet have also moved for recorisiderati.an.

Appellees Auto-Owners Insurance Company and Owners In:su.rance Company (collectively

"Auto-Owners") have responded in opposition to tiZ.e application for reconsideration by

.1 = AppeilaiYts.

In determining whether to grant an application for reconsideration, a court of appeals

must review the application to see if it calls to tho attention of the court an obvious error in

its decision or if it raises issues not considered propexly by the court. Garfield I-Its, City

School Dist. v. State ,Bd; of Edn., 85 Ohio App,3d 117 (1Dth Dist.i992)5 Appellants argue

that tMs Court slaould reconsider its decision because this Court failed to consider argunaents

^ ^4 A^ ^ h, S, .^

^t^c'•
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that Appellants made. Specifically, Appellants assert that, on appea.l, they ar^,7ued that the

trial court erred in denying their motion for partial sununary jndgmen.t and that the trial

court etred in granting summary judgment to Auto-Owners for its failure to indemnify NI.r.

Gran.ger. The Church Agency and Mike Coudriet assert that this Court erred 1n reversing

and remanding the grant of sumrnary jxrdgment in their favor as the issue we are remanding

for consideration was already decided by the trial court.

This Court finds that the applications for reconsideration in this case neither call

attention to an obvious error nor raise issues that we did not consider properly. Appellants'

assignment of error was limited to asserting that the trial oouxt erred in granting summary

jud.gment. Accordingly, our analysis was properly limited to tltat issue. See State v. Michel,

9th Dist, Summit No. 25184, 20I 1-()hio-20 1S,1 24. With respect to Appellants' contention

that they also argued on appeal that the trial court erred in granting surnmary judgment on

the issue of indemnity, we do not agree. 'While that topic is mentioned in the brief,

Appellants did not develop any argument on that issue, leading this Court to conclude that

the issue was not bezng raised on appeal. See App,R. 16(A)(7). With re<Spoct to The Church

Agency's and Mike Coudriet's assertion, we note that, with respect to the breach of contract

claim, we did not overturn the trial court's grant of sumina3.-y jirdgment, concluding that that

portion of the trial coirrt's deeision was not being ehallenged on a.ppeal. 'With respect to The

Church Agency's and Mike Coudriet's contention that the trial court already considered the

issue we are rernanding for consideration, we do not agree. Wle the trial court's entry is

soxnewhat ambiguous, it appears that the trial couti based, at least in part, its grant of

summary judgment to The Church Agency and Mike Coudriet on its faulty interpretation of

the insurance contract. Given the foregoing, we conclude it is still appropriate for the trial

court to consider the issue in the first instance.
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The applications for reconsideration are denied,

Tu e ...^^

Concur:
Moore, P. J.

Dissent:
Carr, J.
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Cl-
GE UC IN TSJ11 COUWI OF CdM1vZtJN PLEAS

S`UMMiT COUNTY, 01II0

STEVI; GRANGER, et crl,,

Pla ►ntiffs,

vs.

AUTO OWNERS INS., et al.,

liel'endants.

)
^

)

)
)
^
)
)
}

CASE I•O, CV 201107 3997

JUDGE TAMMY O'BRIEN

n 3i) GNW, I.^'7C SJ N "1'R:Y

(Fiua.l and Appealable)

This n-latter comes'rrefore the Courton the Motion for Partia.l Suminary Judgment fited by
Plaintiffs Ste'ven Grariger and Paul -8teigerwsald ("Pl"ffs"), the Motion for S}arnsriary Tudgir

►ent

filed by Defendants Ownezs Ixisurann:ce-CoMpany'and-Auto-C?wixe.rs (M:tltual) Ii7surance Company
(collectively `°A17tc^^Owrzersy'); and thc Nlotioia,foY Sarnt-aazy Judg:nent filed by Defeudants The
Ghitrcli A ge»cy and Ivlilce Coudriefi, (eplleetxve[y "D^fendat^ts Chu?ch"). At rsstze in the parties'
xuotion.s' is whetkier a.duty to defen4 aud-indei•tinify existed°,tindex tlte,paxties.'.: D:uve,llitlg bt'. °

IJiiibre.tla Palicies.. ;,•.

The Court has coizsidered tlre-parties' Mqtions, the responses thereto, the facts; of this

ir-►atter; Civ.R. 56(C), and applicable law. Ilpokr dtie cqn.sideration, the Cotirt:

1. DENIES I'laintifCs' Motion for Partial Suznimary 7udgxnent;
2> GRANTS Auto-Qwners' Motion fofi.Summaky Judginerlt; and
3, GRANTS Defericlants C'hiarcli's Motion for Sumt3aary 1"udgnaeut.

,YSIS

11 ractug13;tclc^ a o^ ux►cI.

f'laintiffs are the owners of the preniises located at 65 N. Rose Boulevat'd, Akron, Qllio
("the I'r^ernises"). At all pertinent tiznes, ]?laintiffs lravet^.tili:zed tlte Prernises as a a e2rtaf property.

1'laintiffs obtained insurance on the Prenrises tJlrough Defendants Chi.rrch. The Church
Defenclacrts are the agency,-broleers and-agents wha,issued Auto•-O4vt7.ers' ulsurarxce pOlicles oll

tlie Premises.

Two A.ltto-C3wners insura.nce poiicies were issr.ted to iusure the 1'rernises. At issvie is
Aito b^vners I'oiicy No. 4E-$09-aC? th4t was issued to Plainttff Steve Ga•W.7ger,flai3atiff T'niti
Stcigerwatd, m-id The Steiger°walcl & Gr,anger Revocable ^ivrrxg Trust (lxex•ein^?et tha "Denre3liiig
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Policy"). The Dwellijig Policy liad aii applicable policy ter ►n of June 3, 2010 to ,Iune 3, 2011.
Auto-Qwnens Policy I~Io. 46-979-785-01 was also issued to Plaizxtiff Steven Gratiger (1Lereiit=z1»ter
the "Unt.brella Po1'icy"). Tlae Utnbrella. PoPicy:had ari applicablc: poliey term of (?ctober 15, 2009
to C)ctober f.5, 2010. The i^3,WelliixgPblicy $zi.d:l.TriibrellhPQlicy"wi"l'1 collectivety be i^eferred to
as tlke °fAxito-dwners Palaczes."

On or about March. 25, 2011, Plaintiffs were stted in the Nortliern DistrEct of Ohio by Fair
1-Iotrszng Coxita.ct Setvice, Irtc, ("p'HCSy°) arid Valaie Kozera (the "UXtd.er1ying^.,awsuit"): See
Kozera Cortrplaiint, crttmhed to Plaiiitiffs' C;oznplaint as EXliibit C, FII.CS and Kozera alleged in
ttie Underli2ig Lawsuit that K.oz.era, who'is,.A_fricaii-Aniez•ican, responcled, to ara advertiseitieait oiz
Craigslist arid iricluired aboutrentiag`the 1'reiiiise."s.".Id. at I(14;.7. Kozet•atrieclto i•enttlie
Pr.eanises for herseifand hex then:qix-year,:old so:a. Id, at14., Kozera asserted that sbe called the
tele;phone riuxxitier provided on' C;'iaigsli.A aiid sj^oiGe to Steven Gracxger. Id. at117-8. Graixger
allegedly told Kozera thatlie wopld n.ot rent;thd.Pi•euiises_trsanycrne with elirlda•en. Id. at ^8.
IC.nzera'contacted PI-ICS:and, in respajase, FRCS rziiti:ated: its owlx investigation, Id at 119.
FflCS's i.nvestigation substantiated Ko2era's cla.iYns that Gt:aiiger did not perti-iit children to live
at ttic Pt•ean:ises. Id. atT1.0. 'r, .HCS alleged tliat it .also discovered that Granger discriminated oit
th.e basis of-ra,ce. Id. at ¶1111-12. ISH( ' ;S anti`Kozera. filed-suit against Crrar7ger ttnci Paul J.
Gr7nt;er. alca Paul J. Steigerwaid and asserted. chzihis.for eliscriniiz2atio,i based ozi familial status
and'race (fizst caZise of'action) -and for "peraciant state fair hozasiiig claimsy' (secqnd cause of
action). See Kozerz Com.Pla'int.

l'laita.#iffs were a.wate ofPFICS aiid.Kozera's claizns and iiivestigation well before the
filing of the Underlyuag Lmysuit, In Selitembei:`2010,1~.I:ICS^f^.led. a.^oiising I7iscritaiiiaatioii
Claarge agairist^T'lainti£fs witli the Ohio Civii Itiglits.Co`rnrnission.. See S. Grangei- Depo. at
Exhibit JE;•. Defendant Michael: Coudr^iet becaine• aware of the Fair Housing claun in early 2011
wlaen f'lailYtiff Paul Ste.iger.•wald first talked to. Roslyrin Penix.about it at the Churcli Ageiicy. See
M. Coitdriet Depo. at 19. See also R. Penix Depo. t3.t. 16. Ms, Penix talked to Ivlr. ;^teigeryvald oi)
January I 4, 2011 ancl. Steigerwal.d allegi d1y,in:form.ed l^er that tlicre was ail issue of a fair
liousiiig t3isci`in2iuation claim against Plaiiitif(s: .:M: C:qudriet Depc). at 22-23; R.. Peiux Depo, art
21-22: At that tinaes Steigexw"alcl allegc;dly:did not want to turn in a claiin because 11e felt that the
inntter wotzld inore tllan-lilce.ly go awa.y. M. Coitda•iet D'po. at 20; R. Petlix Depo. at 21.

On February 21, 2011, Plaiiitiffs sig.hed a xettiiner agreetnent with theit ctirreiit catt3isel to
defend tlleni agaiitst the Kozet•a .claim, vrhich. Wxs'thert in'pre-suit investigation and settleinent
iiegotiations. Soe`S, Graiiger. Depo. at 43 aiicl-Lxhibit. G; see aLyo P. Steigerwald .IDepo, at 42.
On i'Vlay 18, 201(, jzearly two n3oritlis after tlic Untlerlying Lawsuit was filed,lV1'r, Steigerwald
forwarded the under.lying coxnplaint to I,ynn Penix at the 'Church l3.geaicy to pt2t the agency on
"notice to serve as advised by couzisel tlxat a poterttia,i,lawstait of $150,000 pl-ys attcirney fees tnay
be filed. Couz'tis scl^ecit^lt;d:for Friday; May'20a  2i711 ..:." See S, Granger atld P. Steigerwald
Depos. at Exhibit F. Plaintiffs reoresented'at t1iat tiane that "tiris lawstiit tllerefor.e opens the file
utilizing tlie personal Iiability iiisur.an:ce of Steven G. Granger.°' Id

C?za Jurie 8, 2011, ,tluto-Qwners ixot'rfied 1'IaiaZti ffs that the allegations of the Ujtder,*yillg
Lawsuit fell outside the scope of coverage of the Auto-tJwiaet•s Policies, and therefore deiiied

2

APPENDIX



coverage. See Complaltzt at Exliibit D. Plaintiffs volutitarily settled the l3nderlying Lawsuit in
.Tuly 2011 for $32,500.00. See S. C.̀rrangerI)epo, at.32; xee also Complaint at Exhibit E.
PlaiY}tiffs nUw.allege that Deferadants wr.ong:Eully refused to defezid and provide coverage for thc;
clauris asserted in the Uriderlyirig Lawsuit.

2. 1'ro ced ural 2'os tnr..e.

i'lainti:ffs commenced the instant action ott July 22, 2017 wlien tliey filed their Colxlplaiitt
fUr 13reacIi of Contract, 33ad.S'aith atidEstoppel:with the Court.-Plaintiffs allege that, e-wth.
respeet to tlte elaims assei ted in t1ie'LTnderlyiitg Laiwsuit, insurance coverage was available under
bo-th the Dwelling and [:Tnabrella Polidies aild-Attto-Owners kiad a duty to tlefeii.d. Se^^ Co.tzzplaillt
at 71O. It is assei-ted that, "[b]y z•efusiizg;to wcoyer. the PlatnififW losses an.d by rcft7sing to dt;fend
the Uti.derlyiiag Lawsuzt, Autcr-Owtiers liteacliet3 tliepol%cies." Id. Plaintiffs ti.rgue that "tlie
actions of the- Auto^-Ow.riers were cionc Yiz Oad fia%th"' and that "[tjhe aetiotzs-of Auto-t}wtYers were
nialiciotjs, witliout justificatiotr, weredotie Witlractuaf^matice, frattd and insirlt," 1d, at ¶115-1C.

With respect to Defendants Cllurch, Plaiiitiffs assert that said Defendauts "itifornrect the
Plaintiffs tllat Auto-Owizers owed a duty to ciefend and to co-vef• theT'lair3tifFs ir: the Cinderlying
l:,awsuit." Id,* at"¶12. It is further asserted-th4t "Churelz, by and tlu°oug.li its aguts and
eniployees, informed the i'laitttiffs that the Auto_^Owners Policies were all-cnccmpassing:" IcI. at
^.13.

Plaintiffs "deanand judgm:ent against Defezzdants for compensatory damages in excess of
ttie an-lotint of $32,500.00 plus attortiEy fees and -costs of the Underlyint; Lawsttzt,. ptiilitive
damag6s in excess of $65,000,00, together witll attciratcy fees, expenses, itaterest and costs
incurt-ed arxd atiy other relief that this court ni ay de,ein proper atid appropriate." .td, at 3.

'The Church Defendants filed separato Answers oi7 Augtist 19, 2{111. In their Answers,
the Churcla Defendants admit that Auto-fJwaiers issue4olicies of insurance to Plaintiffs to
insure the Pre,mises. See Chtirch TJefendants An§kvers at ¶V1: The-Claurcii Defendants deny the
materzal"allegations of the Complaiizt and; i:n additioti to other affzrz7.lative deietise$, assert that
"I.'laifltifis' injt,tries were caused by their own contribtitory/conlparative siegligence andlor
assuraptf.on oftlie risk" atxd that "Plaintiffs' injuries were caused by tlse acts or omissions of third
parties." Id. at 1[1120-21

Aitto-Owners filed an Answer on Septet;zber 15, 2011. Auto-Qwners ad»iits that the
Dwelling ttrid Umbrella P'olicies,werc issued to :PlaYntiffs. See Ansvvei• at "Q2. Auto-Owners
denies tlxe taiaterial allegations of tlie Co.rnplaizit atid, irn additioax to other affirnlative defenses,'
assetts that "[t]he underIying cl:aims Against I'lain.tiffs.faiJ to constitute ail occttrrence sttfficiet.t
to trigger aray cluty to defeiid or intlernnify." } Td. atT18.

PlaintifEs argue in their Apxil 4, 2012 IvlotiotY for Partial Scunniaz•y 7itdgziierYt that a
clefense was owed in the Thzderlying Lawstiit. Tt`is asserted tlia^t, at a mializiaunx, a defense was
owed iunder the Umbrella Po.licy which provldos a de:feiase for:"huzaxilia.tion" claints> '1'tie
Plauitiffs reason that Kozora was ,humiliated as a-'restilt of tlae allegecl wrattgful conduct at is-suc
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in the Underlyizxg Lawsuit and that, because covei•age and deferzse obligations must be construeci
in favor of the izisured, a dtityy to defend existeti,

Auto-Owners filed a'lvlotioza -for Surn,pYary J'udgment on April 10, 2012. Auto-Owners
niaiiitains-tliat, with- respect to: the'claiius as^er#ed iia tlie'•tJiltlez=Xyitrg Lawst2it, there is iio cliity to
defend or inciezzuufy. lt is asserwd that pre-leaszzig diserirniizatio,ei is not covereci uncler the
pv3icy; that 1'laiii tiffs are not entitted to a defense titidez the policies, that Paul Steigerwald is i7ot
at2 iixsuz•ed under the Uznbiella Poliey; that thc retasried lifnit.lias not been triggqred tztidez• the
Unitirella Policy; and that: PWaiti.ffs caixizot denionstrateazxy bad:faith by Defendants:

Delendants Clturch filed a Motiori-for 5u.tnr.nary 7udgzoetxt on April 13, 2012.
Defend.onts Cb:urch arguejiiat aii insurwice agent is not liat•sie for an instiiance czrrier's dettial of
coverage to: alr instired. Tt is asserted tlaat '(n]'eitlxez° Defendant TheChurch Ageilcy, Cnc, nor
Defetidaiat I+rliko,•Cpudri6t, as insuztunce crgenls, hit.v^ un.y et^a^tz^ol over, ai^zci ctttufot. b.e lzelcl liable
for, the a.ctiozrs ofCt^-befentlant ArztoztOWneis:iti reji,,eting Plaititiffs' Insurance claiziis." S'ee
Defendarits C:httrcla's Motion for Sttri•iznaty 3udgxr.zexit at 6.

3. Standard of Revicw on Sunzmar,•y Judgment.

Zzi reviewing a nir}tzozi for summary judgnxergt, the Cotrz't must consider the folloFVi.ng: (1)
whether tliere is n:o genuirze issue ofnlaterial.fact to.be lxt.igated, (2)tivhetlier in •viewiz7g tlxe
evidence in a light znosrfavorable to tho raon-rirnovitig;':party..it ^ppeafs'tliat reasonable mincis
could colne to btit one eoiichisioa; ancl (3)wiiettlertkre.m:tsving paity is ezititled:to jiidgmetzt as a
znatter of law. 13reshor v: Burt, .75 Qltio:St 3d; 28 0, .66,1N.E.2d 264 (1996); Wfr'ig }l. A tlclior
Meclirr, L. TD., 59 ali7b'St3d 1 t78y -570 N.E .2tt.1 095 (1991). If the Court fiiads t:hat the atort-
znoving party.fails,to make a.szifficient;sho^ting on an essential elenxent of. the case witlr ?espect
to whicli it has tlhe burden :of:pioof, sz.imrrxary judgmezit is xippz:opriate. Celotex Cor1x v. C{rtr'ett,
477 U,S. 317,106 S.Ct. 2548; 91 L:E.Zd 2&S (1 98f),'

C'.iv.1Z..S5(C) states the foliosvuig, in part, in regards to sunzinaryjudgment iiiotions;

St.titrmary jt7dgizrent slaall be rendered fcirthwit.li if t4ie pleadings, depositions,

answers to, iilterrogatories, wi-ittcaz. admissions, affidavits, transcripts of the

evidorice: in the pciidirxg case; And written sti^uiatiorzs of factif any timely
filed in the action, shdw that tliere is t?.o gerzuirze issue as to aily iuaterial fact
aiid that the moving party is erntitle.d to judgment as a rnat-ter of law.

Wixere a party seeks summtzryjuc[gnlent on the ground that the zioiinioviiig party c.oruiot prove its
case, the movizig party bears the hiitial bttrclen^of informibgAhe trial cotirt ofthe basis for t3xe
motion, and identifying those portions offhe.record that detnoilstrate the absenc,e of a genuine
issue of'ma.terial factbn."tlle.,essezltial eleinent(s) oftll:e zi.ouirioving party's clairri.s.l7reslBer, 75
Oliio SOd at 293. Tlye Dre.rher cottrt contin:itcdp

the nioviz2g party cannot disc[iarge its initial burdeza ttnder Civ.R. 56 siniply by
naalcing a conclusory assertion tliat the iaonmoving party has no evidence to

4

APPENDIX



prove. its case. Rather, the zn.oviiig party inust be able to specifically poiiit to
sc,rne evidence of the typt listed' iri Cv.IZ. 56(C) whicli affirn-aatively

demonstrates that the ncrzian,ov.irig party has no evidence to sGrpport the

noumoving party's claizns; Iftlie,inovingpa* fails to sati$fy its initiat bLrt•<len,

tlle rnotion for summary jud:gnterzt must be denied. However, if the i7ioviiig

party has satisfied its ir;it'tal burcien,.the rinnznovirzg party 11ieza has a. reciprocal

burden outlirsed, in. Civ.R. 56(E) to set forth specifzc facts sliowi3jg t<aat there is

a genuine issxzefor trial arnd, i:i'the nonznovant does not so respoiid; sunaaiaary

judgment, if appropriate, shall be, entered^ again5t the n.oilrn:riving party.

Banks v. RossInctner-ation, 9th Dist. No.98CA007132 (Dec. 15, 1999).

4. Sfaztdaz d: to A pt^^vhenZnter^zrctln^ ^iaclCqzstr.iiin ..z Zczsiiz•niice
.Can tr:i et:

In adciressiiig the parties'.argurraents ztnrl mo"tions, the Court is being asked to izite ►pret
zjtz.d cc3u5tz-ue two fllito-C)-t^vners insui•ance pal.icies. Witta tespect. to ttie iziterpretatioai af
irzsurance cciritracts, the Supre1neCouzt of Ohifl'ltas provided that the Court is to "exatiiizie the
unsltranee contract as a w;hote; azid.presume tlaat the zxitent Qfthe.partles is reflected in the
language used in the-policy.°" Westfie7d1"ts.'Co.'v. ...C'yitlatfs, e# 01.,:100 Cahio St.:id 216, 2003-
0iZio-5849, J1 L. The CQurt is to "look to tli.e plftiii arzd.ordAnai:y n7eaning of the language used in
thc. policy uztless aiiotlier uzearung-is'clearlyappareh.t:frorn-the cczltants of the policy." Id. "As a
tnatter czf,lavti, a contract is unambiguous tfit"ca1^ be:given a definite legal nzcaiiiiig," ;lcl. See
a1sa,Saf'ecia Ins Co. o,fAtaa. u' t^Tfhite , I22.(^hia: 5 t.3c1:56.2, 2Q-09-©1aic^-M8, .1I7 Qtlhethcr Auto
Owuers breac;hed ttze ternzs of the Y7iv_elling or Uria.breila I'alicies is z:tluestiota of law for tlle
Ccstirt. SeeLarntz v. Sterp, 135 C)hio it. 225, 2-O-N.R2d-241 (I939)y paz.agraph five of the
syllabi:zs. S'ee crlso :rt1"orr•is v. .l'nvestriient :Life=Ins. Co., 27 O.i-do St.2d 26, 272 N,E2d 105 (t 97 ().

The Court will separately address below, and not necessarily in the ordeY• in which they
were fiied, the pat•ties' nxotions for summary judgment.

5. Auto-0hyi1eA:s1 Motion forSuznrnary Sucltanent.

fi.uto-Ownersargues that it did ndt h.ave a duty to defe.nd or indemnify widee• eithez- tlie
DweIlik ig or Uiiibrella poIicy. The polzeies Will be npara.tely analyzed.

:z. Whether Aizto.-f3ivners had a duty to defetzd or indemnify utzcler tlze
DlYeliing Policy.

In sctpportof its position that it did nat liave a duty to defend iinder the Dwelling Policy,
Axjto-Owiiers refers to the Dviellirig'l'olicy's Landlord l.,iability provision which provides:
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C(J'Vx+;RAGr F >C,A.NDLtlRD LIABILITY

1. We will pay alI sums aiay insFxxcti becoines-legally obligated to pay as
damages -because of or axi.sirig out ofb6ciily irajtiiy or proiaertytlanaage;

a. arisifig otit of the ownership, maititeliance or use of the described
prexnises as a rentaf'dw^lling; and

b. caused by-an. occurrence 'to which this coverage appli.es%

2. We will pay-alI sums any insured becoiiies legally obligated to pay as
damages beeAtxse of or arising oul of pe.rson^l injury;

ri:-: arising otit of the owaze-rslain, rnaintetxatice ortxse.0f.thc cl<cscx•ibec3
prernises as a reRxtal d^veliing, and

la, eaused by an incident to which this coverage applies.

See Dwelling P.oficy, Landlord Liability at 1, attached to Plaintiffs' Coznplaiut as Lxliibit A.
"Personal injury" is defined on.pzgo l ofthe Latidlord Lxability provisioax as:

e. Personal i}ij,ury means:

(1) libel, slander. or defamation of character;

(2) false arrest, detention or iraiprisnilzneiit, or znalicious proaecution;

(3) invasion of privacy; or

(4) wrongful eviction of wrongful entzy,

Icl. "Bodily injury" is de^'itlerl in tb.e.in.surixig Agreerszent as "physical injury, sickness or disease
sustaitied by a person-inGhtding resul.tzng death of that person.s" Itir., Zzisuring Agreeinent at I.
"Occurr.ence'° is clefined in the I7welling. policy as "an accident,", Icl at 2.

Auto-Uw13e.rs arguesthat "[p]re-leasing.discrimination does not constiwte a persoiial:
in.jtiiy" under the policy.. See Auto-Owners' IVlotign for,5uhtinary 7udgmeitt at 10. Auto-
Gwuers alteanatlvely asserts that, "even i_f Ilolising dzscri.nriization constiti:itec# personal iirjtiry
^ it would be excluded beeawe Plaintiff Grangez• intended or expected it." Icl. While Plaintiffs
zrguetliat,tl:e disczirniiiation was not• int^ntdpnal, they do not adcfress the Dwelling Policy in
eitlxer their Motion for Partial Sijmrraat°y Judgmeiit pr thbir Respoizse to M©ticros for Surnnzary
Judgnient of 1Jefeni3ants aiid Reply Brief. Plaintiffs', focus on the Unibrella Policy aiid the
argunxent that coverage e-kists uizder lhat tioliey.
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Upon due cojisi.deratiori, the Court finds tliat Anto-4uvzzeis did 2iot have a duty to deCenci
or indeyYitiify;- uiader the Dwelling Policy becatxse ttae discr'itiiiizatiozz was intenti«nnl a3zci lxol a
covexed "incident." X-Ience; even ifKozera;suffiered biznzili:4tion a.n.c1/or personal injury, tiiere was
11o dtuty-to clefen:d or•inderruiify undei tla.e Dvvel.liia.g paliay tiecause the lituniliaf;on aiiciJor
persozlal injury wa"s not caused by azi "incident."

The 7h?velling Policy defities an."incidetit" as an accid.ent. The alleged tiiscriniination
clearly was not.an accident. Plazia:tiff C"rra4ger testified _tlxat he irttended to excl^;:de children fi-an-i
tbe I'zeiuises. See Cirazlger Depm. at 25, 76=77: Granger did not want torent to people with
claildren because he'i»terzded-to keep the txciise level daiivn in the Pr.eaiiise's apq-ttrient units. Iel
at 25, It is clear that firranger did riot accidentally exclude applicants vvitli clixidrezl.
-Accordin,gty, there is zxci "cove.zage tan.der'the Dsvelling l'olicy.

In tizicling that Gi:anger'g discriuuraation.cloes` notmcoxistitaito °fzneident" foz instsra3zce
coveLage purpose^, tlte Coui•t fuid:s -that^ttze deci^x©xzs xenderetl in .cltotori.sts iVzrt, 1'ias•. G'o. n.
Meri°fck, Eleventh Dist.'Nos. 98-T-0188, 98-T-,0189, {Ntiv. 5, 1999) aiid I=cri'ibr•p r^ Mat.
FrErter»crt Order of:iaagles, et rrl., F'iftli Dist. No. 00=CA-00413, (Sept. 10, 1999) warrant
consi;ieratioga.

As in the instant matter, tbe Moto-rist.Mi:ttual policy in Merrick provided insurance
coverage for personal in,j taries arising oixt' ofillcideiits oi a.ccid.etats., While tlie tnittl cotirt i n
:rl<for-rick denied tii.e insiarer's motion for sizmxn.ary jutigit7ent on the basis that tlre ux^cterlyiiik;
harassiiaeait cWnts icirild ai-ise 6iat cifnegligeiice, the:court'cif appeals disZgreed: Tlle Mcrrick
coiirt 11eld that the.znsuz•ed's. allegecl li.arasssing,"words: azzd activns :vlere lzot accidental" and coitld
not "be considered unex.pected evezits." Icl. at*8;, The com! £^rth.er provided that the rnere
insinuat.ion of negligence iia the tuzderlying cotnplai.iit did z7ot bziilg the clainxs WitLxin possible
insuraizce coverage. Xcl. The.court acluxowledged..that "the p'ub.lic policy of the skate of Ohio is to
preciude i3zsz.zrance.coverage for inluries: resutting fram inte.qtional acfis." Id., citirrg Gecyt•ittg}l.
Naiiomvide fins. C;o., 76 Ohio'St,3d.34,.665 N:E.2d 14 15 (1996), paragra,pli two of the syltabus.
:n I2aldiazt,T that Motorists zlid not ha.ve a dtity- to d.efelid;its iiisuied in a harassixicnt lawstYit, the
court held that "any and a1X in.j uzies st^:fferecl" i$s a'result of the alleged liarassm.c;nt "were tiie
reslilt of i.ITtelltiortal acts'' an^l.that, .alstA, any "claizxt for negligetit intliCtion of ei:aotional distress
is not covered" because the policy limits "coverage tb injuries catised by accident." Id. at *9.

Like the ALito-Uwxiers policy, the Western Reserve policy atissue in F'nbbra pro^4idc;d
coverage for bodily injury or pt;o,perty c3a:n;age c.aused; by an "dccErrrerice." Fabbrrr, *8.
"Occurreiice," like izicideta.t, was del:rncci as "a.n accident and iiaciLtdes repeated capostire to
shnilar conditions." 1r1. The aourt he1c3 tltat the z<..lleged;discrixaaiz^afi:ioia and z^taliltion clici not
constitute an "occurrence" for insutance coveiage purpc,ses aiid tlxat, accordingly, sunutiary
judgmetit was proper4y gxa.€ited-in: favor ot'tlte insuier. See also Witgner v The Ohio Casuas^^,
Grazip,'I'welfth.Di.st. No•C.A9.9-03-058, (Oct:.1`8, 1999 (court held that discrimiaYatioii claii3is cli(i
ixot.fall with.izz: ti7e scope of insurance coveraga}; .K`ings-I'airate Apcrrtizzent.s i,. State Barzn Frre anci
Ccrs. Co., Cath Lir. No,97•-1.14(l, (M*ay 20, 1998)'(sunin2a:ryjixcigizient in favor of State Farm
affirzned on appeal; court foiuad that no insurazice coverage -availlbte for pre-leasing housing
(liscriniiixatio« clairhs}. 7
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WHEREFORE, for the reasons set forth above, the Court GRANTS Axito--Owners
Motion f©r Siinimary Judgment as-itpeifiaii3s to the pwdll^iilg 1'olicy. The Cour.t finds that Auta'-
QwF^ers had zz o duty to defetid or indemnify."in,the UizdcrIying I,a:wstiit under the Dwellillg
I'olicy.

b. Wlretiier Auto-Owners hsael a duty to defcnd or indemnify uricler the
ITin#iz`el[a 1'61iey,

Auto-fltivners also relies otx-the persoiial liability provision of the Umbrella Policy which
provfdes>

We wil[ pay on beJsaii` of tlhe .instxred the ultirna.te caet loss in excess of t1le retaiYaed
l7znit i,vbich the -Yiisured".becorn?s legAIly obliga:ted."to pay as damages because of
personal-'lnjitry or property daatiage vvhi.ch-occitrs auywlzere in the. world:,

See Urnbrella. Policy, Coverages at 3; gttached to Plaintiffs' Complaint as Exl) ibit D. The
Z.)zllbreltaPolicy defines ".Personal Ifi,jziry" as:

(a) :bodily inj.tiry, sickness, disease, tl.isability or shock;

(b) mental anguish or znenCal injury,

(c) false.arrest, false irnpriso:osnent, wrongfifl eviction, wrongfi;l detuntion,
ixaa3icious p:asecutioil or hum'iliation; and

(d) libel, slander, defamation of character or invasion of rights of privacy;

including resulting death, sustained by any persoiz.

Id., Defi»itions at 2,

AtYto-Qwv.ers also refers to the "Exclusions" provision of the Uznbt-el.la I'olicy. Tile
"Exclusions" provision provides;

'thle do iiot cover:

(d) Personal injury ar property damage expected or intezided by tlie insured,

* 41. *

Icl, Exclusions at 4. '
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Upoaz due. consideration, and for the same reasons as set forth above whwu acich•essitjg the
Dwell'zng.Poticy, the Court fijids tYiattlzer-e is no avai.lable coverageunder the Usnbrella Palicy
considering that intentional acts and injuries 4ireexcXuded'undertlie policy arid,tlie alle{;ed
discr°sminationwas.interitional. Xd. 1blerrPck-l`ctbbpp, YYctgnen, atid .Kings .l'oir,te.41mr1rnents°.
See crlsa,1vfcGuf)'rs v: ZcrretOa t;•onh•,, 166 Ohic^ A,pp.3d 142, 2f10^i-C1i-^io-i734, 8d9 N.I.?.2d 3 fS
(8t1i Dist.). (court .hetd that there was .nzr.diaty tei defend or iradeznnify where underlying claims
tvei•e based tzn intentional caiidu.ct and tl;te-utrtbrella pUl:icy ekeluded coverage for those personal
iizjrtries that were expected'cir inteiided); Gillette v: St. l'atl Gu&ii!'icrn Ins. Ctr., 113 t?17io App.3d
564, 681 N.E.2d 944 (11th Dist.1996 } (court laeld thatl intentional acts were excitided fioin
coverage under tlre trmbrellaendarsement). Sun^nraz'y,judgn xetit in favor ofAuto-Own:ers, as it
pertttitis to the Umbrella Policy, is appxoprxate:

Iti finding tlaatAuto-Owtaers is also entitledfiosunltnary,jitdgtlxent with.respect to the
Umbrella 1'olicy; the Court itotes tlrat Plaitztifi'Paul 8-teigerwr{ld is tidt an insrned ttnder said
Policy. In lact, 'Steigerwald acta4owIed.ged at his deposifioa that lie. is not insum,d ut2der thc
Unibz`ella PoIicy. See Steiget'wald Depo: at 1,,6. Bec.atise Steigerwald is not an :nsured tinder the
Uir►brclla I'alicy,-lae woitld iiot be entitled to ooverage under fhis Policy.

Wl-lr--IZBFQItE, for the reasons set fortlx above, tlie-Coiirt GRANTS ,Eltrto-Qwners
Motiobi t:'or Surnmary .7tutgmEnt as it pertains to ttle Uinbreila Policy.

In liglit of the.aforemeirtivned findings; Auto-Owners Motion for. Suinnxary .Tudgmcnt is
U:tZA.NTED and, accoxdingl:y, Plaintiffs' Motion.:foir Partial Suniinary Jtidguictxt is DENIED.

-G. Defendants Claurclx's.Motion fvr Sctnimar.v ju.dlanerzt.

Defendants ChYarch assert that "[ift is unalear what Plaintiff s claim is agaiaist Delenclattts
Chttrclr based on paragraphs 2, 1'2, 13 ap.d 14. 'Presurzzabty, it is a breach of coiitract claiin," See
Defendants Clntrch's Ivlotion for Sunriiiaa.y Iutlgtnent at 4. Defendants Chzirch argue that, if a
breach of contract claini is asserted, sumraai^y j'udgment rs appropriate considering that "tfie
contract of iosttr^nce in this ease exists betW^en: Plaintiffs and Co=Defendattt A4rto-O^vixers." Id
It is asserted that "insuracice.agents are not ]iable fbr an insu:a;ice carrier's detiial of covei-tlgc"
uid that, specificall.y, "[n.]either Defetrdant T1ze Chuzeh..A.gency, Inc_ nor Defetidatit Mike
Coudriet, as unsurance agerzts, have apy contro.l over, a4ct caiuatat be held liable for, the actioiis of
CoLDefcndant Auta-Owadt•s in,rejectiirg Pls.intiffsl. insuratice claim." .Id^ at 5-6.

Plaintiffs assert tliat sumll-iary judgrieitt in f'avor of Defendants Church w,rotttd be
itialapa-opriate, The Plaintiffs explain, that "IF Attta Owners prevails.oxl aziy of ixs claims, ajici !l=
sanae is due to any actions or inactiions of The Clnireh Agency.and C.airdriet (i.e., their decision
to NOT inzmediir.tely sutimit the ciaim to Auto 4wkiei•s, th.eir decision to not iinlneciiately stibit7it
the clainl to Auto tJxnxers ttzidex the UtnbYella.l'titicy), then therc would cleax•ly he liability oxx
The Chtirch Agency aiid Coudrfet for the sanne. "&,e Plaintiffs' Response to Motions fot•
Sttnunary Jttdgtnent of DefeXidants and-Reply Brief at 8-9.
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As set forth above, the Court t=in:c#s that Auto-Ovva7ers did not owe a dtity to defetid ot•
ii3clemiiify underttxe ter.rns of the Dw6lling and Umbrella Policies. This findiait; is based iapon
the contractual tanguage ofthe.insurance polzcies and-is n:ot preiiaised upon any actiorz  or
ii7action 'of Defendants Church, .Accoz_dingty, the Court fiaids that Defendants Clzurcla ftf•e also
entitleci to snzitnxary judgmen:t.

To the extelit that I?laintifls' plaims against Defentiarzts. CYrurcIa are based upon a breach
o:E'coiltract, the Court fiirtltea finds that suniniary jitdgtnent is appropriate consi.dering that the
contracts existed between I'laii3tiffs and t^:uto-;C7wnez•s, rioti'Iaintiffs and Defendants CIixirch.
Insuiance agei7ts are not liable-for a breadh of.contract Where the agent eiatei•s into the contract on
behalf of the princilaai, especiall.y vvb.ere the pfita:cApal is" dzscicised. ,:S'ee Second <Calvct2y C/zr.rrc•h
of God iit 'Chrfst ii Chomel, 9t1a I.7Ast No 0MA6f391$'6, 200 $<Ob.io-1463, 112, citiPtg +Ccrsdillo v.
A.ssaciatetl Prrtraologist,..lr2c , &th Dist: N^ L^0&I,(}7.t;.200b-OIiio-G459, ¶22 ("It is set-tlcd law iI}
O1iio th.at where an agent enters.ihto.aco4ttract o t*1 belialf of a disclosed principal, tlle a,gent.is zxot
personally liable for that con.tract.so Ioaig as 1ie %s acti^g wit}ziia: the scope oflzis 4Whority and
ar,tiizg in the nanie ofthc principal") See crls-o .tYewsaine v. ;I'utrrerrn, et ctl., `I'entli .Dist.
Nos.$7A7'-1220, 8$Al'-t34,'*9,-(.Trarie 28,1988) (^ourtfpund that sttm-iary jLidgniet-it in fzvoi• of
insurance ageiitwas z-ppropriate, even.tliottgli.agen.t:lrad. "cle*41y errM;" because an a,geiit caiitiot
be lieid liable:for breacli of the izisliraiice agceea^;iez^.t ^vJheri acting.an behalf of tiie insziraiicc
^a7^rier); :l^oseberry v: .t"z,l;',1Qth:-Dist, No 92AP^-154.4, *23;(,Ttuxe 22., I993) (in granting srrilmary
juc3g rraent in favor of the defeMant.:uistuance:age.nts, ttZe-.coirrt Iield-tliat the age,ats coLtlr{ not be
liabl'e for fEie insurer's deniat:of coverage "[s]ir^ce [the:agentsj did not.insum plaintiffs, any
daniages for faih.fre ta pcrform the instirance contmot are reeoverable against [tl^.ic ins€trer], not
[the agents].")

ACCORDINGLY, for tlic reasons setfortli above, tlie Court GRANTS -s.'^7, efel-ldants
Cliurch's Ivlotion'-for Sumjn^ty Jucigment. '

CONCLUSXUN

Upon due consideration oftlie paities' briefs, the facts af this tzzatter, Ci{v.R, S{(C), aizcl
applicable law, the Court;

1. DENIES Plaintiffs' M0tioik for.-PartiatSumznary Judgment;
2. -GR.ANTS A.uta-Own.ers' Motioi^ foi Suminaxy Judgtnent; 7nci
3. GR.AIVTS Ijofendants.Churcli's Ivlotfora fiiz Sitmrnaay Judgit:lent.

AI1 clairris in this litigatiQn have been addressed and ruled Lipoci. Accorrlingly, this is a
final appealable arder aziel there is no,ji:ist esi-Lise for delay.

IT IS SO OI'J^EREX7.
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Pizrs-oantto Qhio Civ.R. 58(8); tlze Clerk of Courts shail sei-ve uporl ait parties notice oP

tilis jbidgment and its date of entry on tlae JouiAal.

JUZ7CiE TAMiv1. 0'7RTEN

Attoriiey Thoiixas C. Loepp
Attorneys Brian T. WincliestelIDawn E. Snyder
Attorney S tcpIieii K-refxier
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