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INTRODUCTION

The decision below authorizes Ohio courts to punish people for expressing

speca.ilative tlioughts. In doing so, it sets a dangerous precedent infringing upon. all.

Ohzoans' ^-u_^^^ental constitutional right to free speech. Ohlo"s ^errorist-t^eat statute

requires a specific intent -to intimidate or coerce, and that the words used caused a

reasonable expectation or fear of the inuyi^en^ ^onunission of a felony offense of

violence. And only serious expressions oran intent to ^^^yiit an unlawful act of

violence, wld^^ ^on^^itute6dftue th-reats,"E may be constitutionally banned under the

First Amendment. BQat here, tl-ie court below misinterpreted OMo"s statute to

crimirialize David I_,aber'^ statements that did not rise to the level of threats that can be

criminalized, As such, Mr, Laber's conviction for making a terrorist threat is not

supported by saiffic:ient evidence, Accord.i-ngry{ this Court should reverse the dee^si^sa

below and vacate his coiivi^^^^on and sentence.

STATEMENT OF THE CASE AND FACTS

Mr. Laber is serving t^^^ ^ea-r^ in prison because he shared some bizarre,

speculative thoughts with a co¢worker. That co-worker, Linda Lawless, testified tl-iat

Mr. Laber asked. her if she ever ^ought of shooting someone or bombing their place of

employm^nte Statecio Laber, 4th Dist. Lawrence No. 12CA24, 2013-Oldo-2681, fi 3. She

said she had not. Id. He then., according to her, continued that he had "°tl-E.oLight" of

stioofiin; two co-w^^^^^s and commented that he had bombs and "^ould start at tite

ft€^^^ office." Id. But Ms. Lawless ^^phasized that he neverj`c^nvey[ed] to her that he

was going to shoot ^^^ii^^iie or bomb their place of empl^yment.°' Is^^ a,$.- j( "11o Instead,

1



he "woiider[ed] what it would be like.°" Ty. 79; see also ir.lo at 65--67. As a result, Mr.

Laber was fl-red. Laber at ¶ 3. And he was later charged and convicted for making a

terrorlst tlreai. Id. at ¶ 5. H:: was ^ent-enced to 36 ^^^onths in prison, the maximum

sentence. .1d. M:r. Laber appealed. fd. Relevant to this appeal, he challenged the

sufficiency of the evidence, arguing that his speculative words did. i^aot demonstrate the

specffic intent to intimidate or coerce uiid^r R.C. 2909.2.3^^^(1)(a.). id. at ¶ 9, 11. The

e€^a^r^: below ^flrr^ed ^%s conviction and senter^ce. Id. at ¶ 17y 25.A 17his Court accepted.

Mr. Laber's appeal. D^^^nibex 24,2013 Reconsideration Entry.

ARGUMENT

PROPOSITION OF LAW

An a-rticulatl.r^^ of mere thoughts ^snot a terrorist threat
under R.C. 2909.23(A). Fifth and Fourteenth Amendments,
United States Constitution6 Section 16, Article Ig Ohio
Constlt-utlona R.C. 2909a2.3; Jackson v. Virgziiiaa 443 US. 307,
3164 99 S.Ct. 2781K 61 LqEdQ2d 560 (1979).

In short, theState did not, and could aiot, prove that Mr. Laber expressed Iiis

staternents with the slsecffic intent to intimidate or c^^rceo Moreover, the State did not,

and could not, prove that 1-ds statements caaased a reasonable ^xpecLatzon or fear of the

imminent ^onunisslon of a felon^7 offense of violence. As s^ch, M^°,1.^.ber"s^ co^.viction.

for making a terrorist threat is iiot supported by sufficient evidence. Accordingly, this

Court should reverse his c^^victi^ri and sexitence.

I T'h^ court of ap^e^El^ subsequently reopened Mr.1..aber°s appeal. '17hat appeal is
^ending-'brzefing is cornplete and argument has been requested-in which Mr. Laber
has challenged the constitutionality of R.C. 2909.23 on F1rst-Amendinent grounds.
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I. To obtain a valid conviction for making a terrorist threat, the State had to
prove that Mr. Laber, through his staten-tents to Ms. Lawless, had the specific
intent to intimidate or coerce, and that those statements caused a reasonable
expectation or fear of the imminent commission of a felony offense of
violence.

Before a state can obtain a conviction of any offense, it must prove be^ro.^c^ a

reasonable dou'vt every element of that ofre-nse. Sullivan v. Louisiana, 508 U.S. 275, 277-

78,113 S.Ct. 2078y 124 L.Ed.2d 182 (199'a);, Jaekson v. Virginia, 443 U.S. 307, 316, 99 S.Ct.

2781, 61 L.Ed.2d 560 (1979); In re Winship, 397 U.S. 358, 361464d 90 SoCto 1068, 25 L.Eda2d

368 (1970). A conviction based upon evidence ^ufficient- to meet that standard must

be overturned. Jackson at 37.5-18.

Relevant to this, case, theState had to prove that Mr. Laber, filu-ougk^ his

statements to Ms. Lawless, had the specific intent to ^iitimidate or ca^^^ce. See RoCo

2909.23^^^(1)(a); see also R.C. 2901.22(A) (defining r^pu^^^^ely" as the -s^ec^^^ ^iitention.

to cause a certain result"). The State a^so had to prove that -ttios^ statements caused a

reasonable expectation or fear of the imminent ^onu-nission of a felony offense of

violence. R.C. 2909.23(A)(^)s see also R.C. 2909.21(M)(1) (defining fJspecffged offense",

under R.C. 2909.23(A)).

110 The First-Amendment definition of 46true threats" is key because the Ohio
Revised Code does not define "threat."'

Because Mr. Laber`s alleged th-reat ^arne in the form of statements6 the First

Amendment must be fully considered. But the court below failed, to distinguish

"[w]tg.at is a. threat * * * from -vvha.t is comtitut^onatly protected speecho°y Watts v. United

States, 394 U.S. 705, 703, 89 S.Ct. 1.399, 22 LoEd.2d 664.
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Under the First Amendment, Mr. Laber`s words m.ust be ^vaiuated. "against the

backdrop of a profound national c^mn-di-^ent to the principle t^aat debate * * * should be

uninhibited, robust, and wide-open, and that it ^^v well include ^eh.e.ment, caustic,

and sometimes unpleasantly sharp attacks Nec^ York Times Co, v. Sullivan, 376

U.S. 254,270,84 S.Ct. 710, :1.1 L.Ed.2d 686 (1964). :C:speci^^^^ in this case, involving

employment-dispute language, whicb. "is o:^^^ii vituperative, abusive, and ^^^xact.,,

(Citation orri-tted.) Watts at 708; see also Tr. 66-67 (demonstrating that Ms. Lawless

understood that Mr. Laber was frustrated by his superiors at work).

Finally, Nlra Laber's words must be weighed against the comtgt-sa.t^onal definition

of a "true tk^^eat,s" because only r"tru^ threats" inay be criminalized. Virginia v. Black, '038

U5. 343, 359,123 S.Ct. 10-36, a.55 L.Ed.2d 535 (2003). This consideration is M.. agnified

given that f1^^ term "Q^-hreat"' is not defined by t-he Ohio Revised Code, See State v. Krupa,

7th Dist. Mahoning No. 09-l`^^-135, 2010aOhio-6268, ¶ 31; see also S^-ate v. Cress, 112

Omo St.3d 72, 20064Ohio-6501, 858 N.E,2d 341, ¶ 36 (using a dictionary def:c^^^ion of

//'^eat"). Under the First Amendment, lAl[flxue threats' encompass those ^tat^^e -n-^

where the :^^^^^^r means to communicate a serious expression of aii intent to ^^^^t ail

act of un^awful violence to a particular individual or group of i€-^^^v-xdual.s.°y (Emphasis

added.) (Cita^ons, omitted.) Black at'^59.
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111q The State did not, and could not, prove that Mr. Laber, through his statements
to Ms. Lawless, had the specific intent to intimidate or coerce, and that those
statements caused a reasonable expectation or fear of the imminent
commission of a felony offense of violencey

Mr. Laber's words simply did not der^^onstrate the necessary specific intent to

intimidate or coerce. See R.C. 2909.23(A)(1)(a)r R.C. 2901..22(A). But the decision below

misapplied R.C. 2909.23(A)(2) aigd (B) to negate that re;quired specific intent. I.abcr at ¶

11-24. As sucli, there was not sufficient evidence to convict Mr. Laber, ^nd his

conviction and sentence must be overturned. See Jackson at 315-318.

The court below held that the statute was violated because Ms. Lawless took Mr.

Laber's expressed thoughts seriotisIy, and that Mr. Laber did not have to intend to

actually com.mit ^^e violent acts u.-nder R.C. 2909.23(B) in. ^^^^r for his words to be

considered a terrorist tb-reat. Laber at ¶ 13--140 But, again, a. th-reat has to be iiiacl.e "Rwit:^^

purpose to * * * intiaiddate or coerce * * * py R.C. 2909.23(A)(1.)(a). And, again,

" purpos^ly>, is defined as the "speegfic gntention to cause a certain result * * ^ "' R.C.

2901.22(A)o Accordingly, the corm-nunication xri-ust, when viewed objec-Lavelyr

inl-ierently in^^cate a specific intenL to in^^^^^date or coerce. See also Black at 359-360

(explaining that stat^^ents must be eva_l tiate- d objectively to determine whether thev

constitute a. threat). Ai-id a statement naade with the specffi^ intent to iritimidate or

cs-,erce, by definition, applies pressure on, or restrains, its recipient. See Cress at ¶ 39

(defining intimidate to convey pressure); see also State v. Woods, 48 Ohio St2€1127a 135m

1 36, 357 NoE.2d 10059 (1976), overruled in part, on ot^^^ grounds by State v. Dozvns9 51

Ohio St.2d 47, 364 ?^i.T:e2d 1140 (1977) (defining coerce to convey restraint)e

5



l-^ere, Ms. Lawless explicitly testified that Mr. Laber never stated that he would

c€snurdt the violent acts that he was thinking a1^out, 'I'ro 79; see also 65--67. 1:risteadd he

was simply {swonderi^^ what it would be l.lke."6 Id. at 79. In other words, Mr. Laber

was articulating ^ii^^^ speculative thoughts. See Laber at ¶ 11. That is an apt, objectave

description of Mr. Laber's words. As such, those words coa"Lstituted hvPerbole

expressed by a disgruntled ^^o-rker against 1-d^ en-ip1oyer, rather than a serious

expra^^sioii of the specffl^ i-ntent to in.t:Ea^date or coerce. See Black at 359; see also R.C.

2909.23(A)(1)(a); R.C. 2901.22(A). Accordingly, at most, Mr. Laber's words were "°a kind

of very crude offensive method of stating * * * opposztzon" to his comworkers. See K'iztts

at ^08.

Other making-a-t^rrorist-t^eat cases illustrate t:lie language necessary to violate

R.C. 2909.23. In those cases, tl.-ie defendants communicated unequivocal threats that

inherently coiiveyed pressure or restraint.

For example: "I hate people! Is^.1il^e to kill everybody! Don't be stupid & tl^a^^

I'm just Ulowing off st^arn. becaiise I'm in herea ThatDs so not the case. I have a-P.

insatiable desire & thirst for revenge & kalling.y' St-ate v. Bau;h=zn, 6ti-i Dist. No. T,-11-

1045, 2012mOhioLL5327y ¶ 24. Indeed, articulating an insatiable desi^e and thirst for

killing conveys an. in-nat^ purpose to l.ntinudat^ or coerce.

An affirmative assertion to blow -up a courthouse has also been. found to

constitute a violation of R.C 2909.23: "[:[^^ something doesn't get done, I will * * * do it."

State v. I-lansen, 3cl. Dist. No. 1.3-12-42{ 2023-0hiom17.35, ¶ 3, 'I'o be sure, aii express
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statement of fa^tur^ action such as "1 will do :.t°s demonstrates a specific intent to

lntaTa.da.te or coerce.

The tone, ^everit^rs nrxi.^ences and 1nfierit promise of action displayed in theI

threats -us!ed in Baughman and Hansen, jtixtaposed against iMr. Laber's cordial

conversation -witb. Ms. Lawless, reveals the -flawed int^^^retatlon. of t1ie decision below.

Mr. Laber simply verbalized l-ds wonder. Tr. 79; see also Laber at 1( 11. Accordingly,

wlien viewed objectively, Mr. I.aber's words did not demonstrate the specific intent to

intimidate or coerce, As such, there iqas not sufficient evidence to c.onvzct"Mr.. Laber,

and lds convlction. aiid. s•^iiteric^ ^ttst be €^^^rturned, See Jackson at 315m318.

IV. Ohio cannot criminalize bad thoughts, but that is what the decision below-
permits.

"'Oiix sy^^e-m of laws does not criminalize bad thougb.t-s * * *=r United Str.ites v.

Sanchez, 667 F.3d 555, 561 (5th Cire2012)f citing Sanchez v. Resendiz-Ponce, 549 U.S. 102,

107,127 S.Ct. 782, 166 Ia.Fd..2d. 5 91 (2007). The law of attempt requires an in^^^^^^ to

^^nun%t an offense and an act that, if successful, would result in the offense. ;^ce- KC,

2923.02(A). Similarly, the law of conspiracy r^quires, a meeting of the minds to conunit

an offense and an overt act in furtherance of com-mittlii^ the offense. SeeT^.^..

2923.01(A) and (B)0 In these contexts, the overt acts•. are manda-ted to ensure that mere

bad thoughts are not criminalized. See Sanchez at 561. Here, a specific ^^^^^ to

intimidate or coerce is required to ensure t1-iat bad thoughts are r^^t crin-iinalized. See.

R.C. 2909.23(A)(1)(a). But the State did not, and could not, prove fhat specific i^^en.t,

7



See Part 111, above. Accordingly, the decision below allows Ohio to criminalize mere

speculative thoughts.

CONCLUSION

When viewed objectively, no matter how al^rrrdngf Mr. Laber's words did not

indicate the specffic intent to intimidate or coerce, and did n^^ cause a reasoi-3.abIe

expectation or fear of the ia=inen^ ^onunissior^ of a felony offense of violence. As

such, they did not violate Ohio's ^^^rorist--t^^eat statute and were not s`^^e threats" that

may be constitutionally criminalized.

Respectfully subirdtteda
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PETER GALYARDT#008.^^^9
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Th^s is an appeal froE Lawrence County ^osnmon P leas ^ our^

judr^^^^^ of conviction and sentencea A ^^r.y f€^i^nd ^avlid L^

Laber, defendant. below and appellant herein, ^^ilty of making

^^--ro^.°ist threats in vi^^ati^^ of P-Cr 2909r23(A) (1) (a) (2),

A-ppwllan^ ^^8igns the following errors ^or° 'review" o

# ^-pp^*iZantr s brief does ^.o^. contain a sepa,^at^. g^atement of
the assignments ^^ error. Sµe App.R. 16(A) (3). Cnn^^quently, we
La^^ these ^^siga^^e;Ms of ew.^^^ from the table uf contents.
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Fl-RS'^` ASSIGNMENT OF ER,^ORh

w-"T£^^ JURY'S VERDICT FINDING APPELLANT GUILTY
OF VIOLATING R.C. g 2gog. ^3 wim AGAINST THE
MANIFEST WEIGHT OF THE EVI€^ENCEe r^

SECOND ASSIGNMENT OF ERROR:

ReT^^E TRIAI. COURT JUDGE ABUSED 81S DISCRETION
HY TA^^^^G I£^TO C€^NS.^^^RAT2^N APPt.^LAtZT°^
PRIOR RECORD AND IMPOSING A SENTENCE FOR
THREE YEARS FOR VIO°^^ING R.C. §2909.23a+.

THIRD ASSIGNMENT OF ^RgORs

2

"P^OBABLE CA^Sv" DID NOT EXIST E`OR A^PE^LANT' S
WARRANTLESS ARREST, AND AS A RESULT, T:^^
ARREST OF APPELLANT VIOLATED HIS FOURTH
AMFN^^^^N'1' RIGliTa UNDER T;^^ UNITED STATES
CONSTITUTION."

^n. August 1, 20112, appellant w^^ ^mp1^^ed at 9zEmersQn

Labored" in Wr;^^on^ ^hio.' While so empla^ed, he e.^gaged i^x a

donver,^at^on with Linda La;Arless and asked i^ she ever thought of

shooting someone or bombing their p1ace of employment. Lawless

replied 4-n the negative. Appellant continued ^^^^^ he thought of

shooting two co-w^^^^^^s and that. he had three bombs and ¢"would

start at the ^^^^ ^ ^^fice, `s Lawless contacted her superiors who,

later that day, termina'L^d appellant's ez^pl€^^inent and nat-fied

authorities.

Three weeks la^^^^ the Lawrence County ^ra^d J;ury returned

an Ir^dictment tha w charged appellant with makinr^ a t^^^^lrist

`Th^ employer bel.ov,^ was referred ro, alternatively, as both
eeLa^.,.° .firs©df` ani,"e ° EmersOX3. Labaredr " For th^'- sake of we

use the shorter of the two rkamesz
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threat. A^^ell^nl-, pi-ed no-L. guilty and the matter proceeded to a

jury ^rial, -kt trial, Lawless testified concerning the ^omments

and further related that she (1) took appe:.lant's tA ^^ats

;^ri^^^lyC and (2) ^el-t appel,^ant tri.ed. to intLmid^^e here

ir addit.^on., several ^th^^ Labored employees ^^^tified. as to U-ne-

compMny's respo:-^^^ to appe1laAW'^ ^enziarks.

After h^^rin^,: the evidence, the j':^^^^ ^^turried a guo.Itty

3

verdirt and t ^.^ '^.^'.^^.^. ^^^rt ^.^^os€^d a three year prison spntenee:

This appeal followed.

I

We first can^id.er^ out of order, a^^^llant'^ -1--hi-rd

assignment of erroro Appellant a^^^^^^ 'Ch^^ ^^^^^^^^-cient

probable cau^^ existed for a warrantless ar,^^st, and9 therefore,

his arrest was inproper. We, however, need not, and do not,

reacI^, the merits of this ass^g?~L^^^^ of ^^rol-I

E'i^st, a warrantless arrest shouW^ ^^ ^^allp-nged ift a motion

to ^^^^^^^^^ See State v> Whitt, ,^^^ Dista Nox 2010 CA 3, 2010-

^hiow5291, at 540; State vy Askew, ^^' Dist, No, 2004,13A275, at

1125-26f  W^. "Find no such motion after o-ar review of this ^atterv

^ecorAd.g the absence of a ^otion to suppress n^.^tw^^^^ta-iid,ing, it

does not appear w^atE. a.,^^ellant- -uued any other method to raise

this ^^^.°ticular issue. We must not consider constitutional

^ ^^^^^ for the first time on ^ppeals State vF Johnson, 41^^ Disw F

NosY  11CA925, 11CA926 & 11C.^527, 2012^^hiW-5819, aL 515; State. Ve

A ® 6
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Cotrill, 4 Ih Diut9 1^^^32170P 2012-O.:Ao--15255 at 116.

E'or tlh^^^ ^^^^ons, we hereby u^^^^^^e Appel.^ant ' ^ ^hi.^d

assignment of error.

IT

^n his first assignment of ^r-ror, ap^el^^nt- .̂^^aall^^^^s the

evi^enbe adduced at ltriale The actual assig^.,m¢at o-IE' error 9.s

couched in te^^s of his conviction being agair^st, the riani.^^st

weight of the eviden-we, In his argument, however, appellant

posits that. insu.^fici^nt ^vidence, sUpports his conviCtions 711 h e ;e

argumt.ents Are not interchangeable. Manifest weight an.d

s uicien^y argum3enf,s are; both quantitatively and qual.^tative^.^:^

different from one another. See StaGe v R T^oinpkins, 76 Ohio

Sta3d 380, 678 N<Eo2d 541 (i997) at paragraph two of the

syllabus; also see State ve ^fi1l, V Dist9 Na. 09CA30, 2010-

Ohio-2552, at 113K Nevertheless, ^^ conclude that appellant' s

arc^^ent^ fail und^^^ eit^^^ standard of review.

When appellate courts conduct ^ sufficiency of the evi€^ence,

review, the co•^^^ will look to the adequacy of the evidence and

^et^rinin^ whether such evidence, if believed by the trier of

fact, Suppori s. a finding of guilt beyond a rea^^ftabl^ doubt.

Tl^om,pki.^^^^ supra at 3864 State v. Jenks, 61 OhiQ Ste ^d 259, 273,

574 N.Eo ^^ 492 (19K). In other words, after vz^8w.%.n^ the

evidence, and each inference reasonably drawn therefrom in a

1.ight m^^^ favorable to the prosecution, could a rational trier

^ ^ ^
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of fact have found all the eswerltia.1 ^^^^^^^ of the offense

beyond a ^^^^^nable do-abt? See State sy . Weres 1.1^ 0,h.^^ St^ 3d

448, 890 n_8w 2d 263, 2008-^^^^^2762; at 5132; State v4 Hancock,

108 Ohio St.3d 57, 044 Nox:,a2d 10312, 200690hioµ160, at 1134^ State

v, ^ones, 90 Ohio St.3d 403, 417, 739 ^^^^^d 3300 ;2OOOa ^

^^^_ 29C,9,23 states, in pertinent part, as follows:

"(A) No pe_n^urp sLaall txx^^^^en to coruiiit o-r t'hreatexi to
^hr^ause, to be Corrm1tted a ^^offense ^^he^^ both

the following app,^y a

(1) The persa,a makes -the threat with, purpoge to do a^^^
of the ;^:ol1^^^^^^^

(a) Intim:.^^^^ or coerce a civilian prpu1.ation,

•^- ^ ^

(2) As a result of the 't-ka.^.H^att, -the person ^^^ses a
reasonable expe^^a-tljs^^ or ^e,-^r ^.^^ the inu^^^^nt
^ommi^sion Df the specified ^^^enses "

Appellant first ara-ues that he did not actually ^^ake a

"th.^eatFS for puW pos^^ of this ^^^ ^uteP Th^oughouW lawless9 ^

5

t^sti^on^ she ^^atea tha^.. apPe1l^nt did not convey to her that he

was going to shoot someone or bomb their place d.^ eiqpjoyz^^nto

Rather, he speculated about ^orra^^ tti^^ these acts. Appellant

posits that such co°^6..^en^^ do not rise to the 'L^^el of a "t^^eai "

for purposes of R<Co 290" .23;A) a However, the statute states

that eQ ElIt is not a d^^onse the d^^^^-nda^^t did not have the

^^^^^^ or capabi1^ ^y to co.^.- the -th^eatener^ ^^^ense." Id. at

(B) . (EmpbLasa.w a^^ed^ ) In other words, whether t^-e appellant

actually intended to wa^^y through on the ramam^s thab he

^ ^~ ^
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^onv^yed to Lawless is irrelevant. The fact that he made those

cr^mm.ents is sufl-rf-ficient f6r the trier of fact to con^lude that

they ^^^^^ -it-ate t°.1h.^eats.

Appellant next argues t^^^ no ^vi-d^^^^^e was adduced at ^rial.

6

to show thaM the t3^--eat was made "to intimidate or ^^er^e a

c Iv ^..a^. po;^u^,at^.^^a^,'f ^,^+pe1^.^.^.^. pa^^.^ats out ^:h^.^. he ee^^rzuj-I.^^at^d

the threat to Lawless an^d no o-'^-.he.^ ^e--so^ ^ ^oweverx in ^tatp- v.

Baughma.^^^ ^^^ ^^st--. No. LI-11-1045, 2012-01hio-5327, IC-h^ court

concluded th.atL-. letters that ^ he defendant ^ent. to an ex-^

gir< ^^^ end and mother of his child.^^^^ wherein ^e th:^^^^^^ed to

kill xtPigs'6 and ¢'xaa^^^ot^^ ^^ (langu^ge the exWg-irlf,riend explained

^^at the deweradant used to descrIbe people 5 rivol^-ed i-^a the

judicial ^^^^em) is sufficient for a .^ea^^^^bl^ ^^ri^^ of fac^ to

conclude that the z^^^i^^ndar^t intended to inwiMidate Mr to coerce a

civilian pop^lation, Td„ at 11 25-27.

In '11-he case ;Ub judice, appellan^, was ^^er. ^^ss zen^^^^d from

the targets of ^^^ threats than t'iZ^ defendant in B^^ghman, iri

.^^^ugh.^^^, the defendant was incarcera:ted when he th^^atez^ed the

iUdl-ci^^ ^^SteITr Here; a^^ellan-L conveyed whreaw.^ ^o a fellow

€^^plO^.ree aalai.^^t his employer while at his place bf employment.

These facts are wu^.fi^^^nt. for the trier of fact to c^oncluc^e that

&^^allar^^ meant to intimidate the po^ulation at the ^^^^^^a 'ce„

V^^eover, as the Baugh.^an court noted, it is not a defense to a

R,CM  2909,23 violation ::^^^ tl-3.e threat was mac^p- to ^oneon^^ other

^ ^ ^
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than :̂.,^^ subjec;^ of the o'Lfexaseo See idr at (W; Baug_Fnnan¢ supra

at ^20'a

F^.nally^ appellant assel-ts ;:ha^ the evJdenc..^ failed to

^^tabla.sh that the threat `3catised a reasonable ^^^^^^^tioz^ or

fear" o: the ^^mmine;^t corotmission of the threatened acte AgaWn,

7

we di^^g-rees During her testimony, xt awlcss was asked whether she

took aDpellant's "th.reats .:^eriousj_yr" ^^^e artswex:ed

.^:R^.^^.ve1Y^ Indeed, Lawless ^:est^.^ic^. tha^. '^T ^.^.d take him

very seriousa s' Non.a Callahan, liuian Resources ^anaq_er at

'iLaboredF also testified ^^ ^ollows;

"QF  Was ma^^^er^e-nt concerted about the u^^ emWnee^t
threat tz fRt was made?

A. Absolutely, a^so.^utelya As ^ ^etter of fact we
made artane^^ments for extra secvarity, we called law
en.fe^^^^^^ent, we called ol-ir corporate se^z:.u^^^y people.
^^^^ ^^bilizedo '

Appellant cites Callahan's t^sti-^on^ to po;^^^ out that his

employer permitted him to leave the pl^rit after ^^^^ sh-MC. as

^v,iden^^ that the coz^nany did not take him ^^riauslya Callahan,

however, addressed that point and explained that (1) a^^ellanx^^ ^

5hift wa^ over, and (2) "[w]e were still in th.e P.^^^^^s of

deci^ing what to doa" Here, the trier of fact may tiake. concluded

that it y s not unreasonable for an employer to allow someone who

threatened ^^llow employees to leave the place of empl^^^ent9

rather than keep the employee on site with an ^^^ended

opportunity to carry out the threwts.

^, ^ 10
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It is fundamental that evidence weight and ^^^di-b.^li^^ ^^e

issues that the trier of fact must deter.mi^^^ ^Oe e. g. State v.

.F,^^zier, 115 Ohio St ^ 3d 139, 873 Ne E, 2d 1„263, 2007-M0hio-5048, at

T3.06; State v. DyeQ 82 Ohio Ste3d 323, 329, 695 NoEo2d 763

(1998); State V. Willz.ams, 73 Ohio Sta^d 153, 165, 652 ^*,E.2d 721-

(1995) r Here, the jury, sitting as t^^ trier of fact, could opt

te^s believe all, part or none of the ^^s-timony of any witnesso

State V. ^c-l^uitt, 188 Ohio Ap ^+. ^^ 509, ^010^-flh^.o- 2210, 936

N.E02d 76, at 110, fazo 1 (2 "a Disto ) : Statp- v, AUrhnls, 85 Ohio

App^3d 65, 76, 619 N<Ee2d 80 (411 Dist. 1.993); State v. Caldwe?l,

79 Ohio Apd Q3d 667s 679, 607 N:Eo2d. 1096 (4t'' Diste 1992). The

uxxd^rlyin^ rationale ¢"or deferriyag to t^^ ^ri-e:^ ^^ fact oTi

evidence weight aft^ credibility issues is that the trier of f',^^t

is best D:;sit^onod to view the w,a..tyiesses, t-o obse.^^^^ ^^ei^

^em-eanor9 gestures and voice i^fl^ctiozas and to use t^ose-

e:bservat^ons to weigh witness credibil.ity. ^^^ Myezs va Gaz-son,

66 Ohio Ste 3d 610, 615, 614 NYEe2d 742 (1993); Seasons coal coR

v. Cleveland, 10 Ohio St.3d 7 7, 80, 461 ^^Es2d 1273 (1904) ^

In ^he case sub judice, ,^t is cappare^at that the jury,

sitting as the trier crff" fact, found t-he evidence, includi°ig the

w^stimo^;y of .^^wle.^s and Callahan, sufficient to ^^^ow a

reasonable ^^^^^^^^^ on or fear that appella^t- may lwa,^^^^ out hWs

threat In light of the ^^^^^^^^ adduced at trial to ^^^^^^t

It^^at determination, we will not: second-guess t^^^ ^^ryo ^^r the5e

A ® 11
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reasons, we conclude that sufficient evidence suPP.Orts

ap^ellantp s canv^ct? on,

We again noi.^ ^hat although appe,^ l-a^^^ s argument is largely

a. challenge to the sufficiwnwy of evidence, h.^s assignment of

ex^^^^ also i.ncitir^^s a manifest weight of the evidence argument.

wnsofa.^ as a mana.^^^^ weight ^^allenge is concerned, a reviewing

coura will not reverse a conviction on grounds that the

^or"Viction. is against ^^^an^f-a^^ weight of the evidence unless it

9

is obvious that the jurV 'Lost its way and created ^ucla a manifest

m1scarriage of Justw^e that a reversal of ^hw judgment and a new

'^^^^^ are required. See State V. Earle, 120 Ohio ,^pp^3d 457, 473,

698 N.Ea2d 440 (Ilt^^ Dist,1997)s Stata v. Garrop1, 103 Ohio App43c^

36^, 370---3'U, 659 NdE=^^ ^^^ (4th Dlsta1995i ; State v4 Daniels,

4th Disto No. 11C`A3423a 201-1---ohio-5603, at T22a H¢reF we are not

persuaded that the judgment is against the mani^^st weight of -th^

^videnceo First, appellan-'^ of^e-red no eviden^e in his own

de^enseo ^^^^nd, ample cow-etent r credible evidence adduced aw

tria.^ sup^^^t-s the jury's conclusion. Accordingly, we cannot

co.^clude that the evidence for an ace^ui^^al outweighs the

evidence that su;^^^rts. a cnnvictiono

.^^r all ^f these z^^^ons, we find no merit to a^^^llant' ^

first assignment of error and it iv, hereby overruled.

^^^

In his second assic^^ent of error, appellant argues that :.he

A - 12
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trial court erred by (1) taking his prior criminal record of

misdemear^^^ violations into account for purprsses of sentencing,

and (2) imposing a three year term of a.mprison^^^^^

10

Gene.^ally, appellate review of a criminal sentence involves

a two Step processa State Va Kalish, 120 Ohio Sto3d 23^

^^^8-Ohio-^912s 896 VEM 124; State v^ Leff>s.ngwwll,, 4" Di^^,

W 12CAI, 2013-Ohio---2421^ at IM Fir^^^ an appulla^e couwt

m.^^^ ^^^^rmin^ whether a trial court complied with all applicable

rules and si,at:^tes, fo^^^sh, supra at 126s. also ::ee State v.

Alarino, 4th Diztti M IICA36, 2313mOhi^-113p at T6 St;^^e v.

Pearson, 4tl-4 Dists Noo 10CA17x 2011mOhao-5910? lt 15a If to, the

appellate ^oa^^ will review the trial ^6u^t decision for an abuse

of discretion. Kalish, suprB., at '^^^^ ^^^te; Yrq ,^Mums9 4th Dist,

T^^^ I^CA1391, 2012-^`^hlo-255f at:. 54.

In the case at bar, a^^ellant d•^^s not argue that the trial

court violated any applicable ^tatuteu ^^^teadR he a^gues that

the trial c.oizrt erred by consideting his prior misdemwa,^^^

offenses. Appellant, however, A^^^ ^^^ authorityt as App. R.

16(A) (7) requires, to support his argument that ^rio.^ misdemeanor

ui€^lawion^ should not be taken into a^^ouAt for sentencing

putpoiese To the eon^rary, we find considerable authority for

the proposition that a oourtX s consideratior^^ of prior convictions

(of any ^^^:^:e^) is highly relevant when determining an

appropriate ^entenc:ev See V^^ State v. Cbnoin, e" D.^^^^ No:

#^ ^ 13
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L-11-131.2f 2012-Ohio-4989, at 134; State %rr Petuit, 5'^.^ Dist. No,

11CA0108, 2012-Ohio-3057^ at 141.

We now turn to the question a^^ whether the trial court's

sentence ^onsts tuw^^ an abuse of disw.^etiono A person Qonv^^^ed

of making a ^^^^^ris-t thW^^^ under RA Co 2909«3 is guilty of a

third degree fwlonyv  Id, at (C) Appell-ant^^ three year sentence

fell. within the sentence range ^^ ^^^^c to thirty-six mon-t^^^ R.C.

2929,14 (A) (3) (b) . Thus, we will review the sentence under the

abi,i.^^ of discretion standard, ^en^^^lly, an "abuE^e of

disrreti.<>n' is rrzore than an erto.^ of law or judgment; rather, it

^^ol^^s that a trial ^ourtB s att-it;^^e Jis unreasonable, atbz i rrt^ry

or unmnscionableo State v. Herrin^^ 94 Ohio 8.t-.:3d 246, 255, 762

N,E,2d 940 (2002; ; State va Adams, 60 Ohio St.2d ^519 157, 404

N^Fv2.d 144 (1960) o Adc^^^^onally, when reviewing ^^r a^z abuse of

discr^tion9 appµllat^ courts must no-t sub^ titu^^ their judgment

for that ^^ the trial courlit. State ex .^el. Duxican v, Chippewa

Pv^pe nrusteese 73 Ohio 8ta°d 728; 732, 654 N.E.42d 12554 (1995); in

re ^.^ana Doe 1, 57 Ohl^ StsNd 135, 137-138, 566 NeE.2d 1181

(1991).

In. the case saab judic^,_, the testimony add.^c^d at trial

reveals that appellant's threats caused panic ^m=gst his fellow

eipployees (Lawless), as well as others who worked for hi^

employer (Callahan) k ^^ cannot conclude that such panic should

have been discounted, just as we ^anriot conclude ^.he wri.w.l ca.;.rt

A .... 14
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shou'd have disregarded it when it imposed 5;n^'^-en^^ In the end,

we find nothing arbitrary, ^^^^^^onable ox un^onscio.^^blw in the

imposition of a three year sentence for the events that

tra.^^^^^^^ ald we hereby ovarru1^ appellant's ttird ^^si^^^ent of

errr;re -

HaViri^ ^^^si^eved all of the errors amqupd and a-qsign.edy we

hereby affirm the trial court`^ judgmen:.,

JUDGMENT AFFIRMEDo

^ ^ 15



c ^-ug'^;^

L^WRENCE> 12CA24 i-

^ ^>^
z. ^^t°x?^ENT ENTRY

It is ordered the E udament be affirmed ^^ ^^ em., -T-nii-aa`F to
recover of appellee the costs herein ta^^^ ^ 1_11;1^1F,;^ }Nwr;t'OH,;

. tit: ti.•Y'sy'si a ^..7. .
.. /siv?, "

The CQu7°^ finds there were re^^onabw^ grounds for this
appealo

13

It ^ ^ ordered that ^ special mandate i^^ti-, out of this Court
di:^_A^^^in^ the Lawrence C-ou^^y Common Pleas Cou:^^ to carry thIs
juc^gme^at into execution.

If a 8tay of execution of sentence and .r-e.^ea^^ ^^^i-i bail has
been ^^^viously granted, it- is continued for a p^riod of sixty
days upon the bail previously posted. The pt^.r.^^^^ off said ^:yay
is -le^ allow appellant to file with the Ohio wuprelme Court an
dpplic^tl^^ for a stay during the per}dea:^^ of the proceedings in
^ha^ 'court, The s -Lay ass here? n continued wi.7, € terminate at the
expiration of the s?xtv day periode

The stay will also terminate if ap_pellant falls to f;..l^ ^
notice of a^^^al with the Ohio Supreme CouLry in the farty-fa.v^
day period pursuant to Rulp 11^ Sec. 2 of the Rules of Practice
of t}3e Ohio Supreme Court^ Addita onally, if the Ohio Supreme
Court dismisses the ^^^eal. prior to the expiration of said sixty
days, the stay will terminate a^ of the date of stch dismissaly

A certified cop^,^ ;^^ this entry shall constitute th^^ mandate
pursuant to Rule 27 of the Rules of ^pp^llate Proredure,

McFarland , o P.J. & Hoover, J^ Z Con.cur in, Jue^^^^^)& op"Mion

For the

,y ( Ilt^ ^.
B9 Abely-'^̀  Judge

^^^^^^ TO ^OUN^^L

Pursuant wo Local Rule No. 14, this ^^^^^^^^ ^onstit.^^^$ a
final judgment entry and the ti:^e period ^^^ further appeal
co.m.mer-ces fron the date of fil7 ^^g with the clerk.

^^ 16
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IN THE COURT OF APPEALS OF OHIO
5

t^

+i3'^ ^^^ ^; Y dFOURTH .^PPELLA^.E DIS^'^4I.;t8ri^^'° ^ Pi Y ^ `^. ,.
LAWRENCE COUNTY

STATE OF OHIO,

Plaintiff®Appellee,

vsr

D,AVT D L. LABER,

^^^en^ant-Ap^ell;^nt.

^, ^^y
'tt'^ ;z +E}^^`vEl

LEzK 0 COU^

^a-Qe Now 12CA24

ENTRY ON ^^^^^^^^^^^
^OR REOPENING APPEAL

AP^^ARANCESY

COUNSEL FOR z^PP^LLAN'^ z Timothy Young, Ohio Public Defender, and
^e-ler Galyardt, Assistant State Public
Defender, 250 East Broad ^^^^^^^ Ste.
1400, Columbus, Ohio 43215

COUNSEL FOR APFEL$ EEo Brigham Anderson, Lawrence County
Prosecuting Attorney, and W. Mack
Anderson, Assistant Prosecutor, Lawrence
County Courthouse, One Veterans Square,
Ironton, Ohio 45638

ABELE, J.

This matter comes on for review of an Appt^'Eo 26(B)

Application for ReoDening Appeal filed by David L.a Laber,

dpfeiidant below and appellant here.a,.no Appellant was found guilty

of mak:-nr^ ^^^^^rist threats i-n violation of RRC4

2909R23(A) (1) (a) (2) and we affWrmed his convictiono See State v.

Laber, 4th Dista Lawrence Noe 12CA4, 2013-^hi^^2681

(Laber 1) r

On August 20, 2013, appellant filed the present aPplica1.i^^

and araued that he received "inadequate -oMrf^rmancey° from

^ ^ 17
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appellate counsel on grounds that counsel did, not raise on appeal

trial counsel's failure to chall-en^^^ the ^^^tu^^ ^ ^

constitutionality. If ali.nwed to reopen his appeal, 4ppel.^^nt

argues that he would advance the following a^^^ gnment of error

that appellate counsel should have, but did not, advance in his

first appeal of righte

x^TRIAL COUNSEL ^^^^ ^ON^^ITUT.^ONAZ^Y INEFFECTIVE FOR
FAILING TO FILE A PRETRTAL MOTION TO DISMISS THE
INDICTMENT AS UNCONSTITUTIONAL UNDER THE FIRST AtqD
FOURTEENTH AMEND,^^NTS, ..

At the outset we note that a criminal defendant is entitled

to effective assistance of appellate cau^^ela Evitts v. Lucey,

469 U.S. 387, ^^^, 105 SaCte 830, 83 LzEdr2d. 821 (1985); also see

State v. Rojas, 64 Ohio St93d 131, 141, 592 NrEy2d 1376 (1992);

In .^^ ^^t-ition of Brown, 49 Ohio St^3d 222, 223, 551- N9Ea2d 954

(1990). A failure to provide such a^^^ st^nce amounts to a

significant d.^iiia.^ of ^on^titut^ onal rights and requires a

reversal of the conviction. See Penson V. Ohio, 488 Ux SQ 75, 109

S.Ctx 346, 102 L,Ed42d 300 (1988) 1 also see State v. Kp-n,^ey, 5tr.

3^^st, Butler No, CA93-480A, 2000 WL 699673 (May 10, 2000) :St^^e

v. McComas, 4th Dist. Lawrence Noe 93CA32, 1996 WL 71373 (Feb. 3,

1995).

'^^^^ standard of review for ineffective assistance of

appellate counsel is the same and when considering a claim with

respect to trial counsel, See State - v^ MacKs 101 Ohio St1 3d 397,

2004-Ohiom1526, 005 N.E.2d 1108, at 9t4^ State va Klic.^elsony 75

^^ 18



LAWRENCE 12CA24 3

OhWo Sta3d 10, 11, 661 NQEa2d 168, 169 (1996) ; State v. Reed, 74

Ohio Sta3d 534, 535, 660 NaE42d 456 (1996). Generally, a

^^^^^^^^^n will not be reversed unless a claimant can show both

defective performance as well as resulting prejudice. See

Strickland va Washington (1984), 466 U.S. 668, 687, 104 SeCta

2052, 80 L>EdA2d 674 (1984); also see State ve Goodwin, 84 Ohio

St a 3d 331, 334, 703 NQ Ea 2d 1251 ( 19 99) : State vy Goff, 82 Ohio

Stry3d 123, 129, 694 NoEa2d 916 (1989); State vr Loza, 71 Ohio

St43d 61, 83, 641 NoEe2d 1082 (1994). An application to reopen

appeal wi?d be granted when an applicar^t establishes a "genuine

issue" as to whether he was deprived of ^^^^^^^ ^e assistance of

appellate ^ouz^se7_. AppeRa 26(B) (5). A failure to make such a

showing will defeat the application. State v. HcGlone, 83 Ohio

Appe3d 899, 903, 615 NyEe;^^ 1139 (4t'^ Dzst> 1992); State ve

Fuller, 4'^^ Dista Athens Nr < 92CA1551. 1993 WL 405490', (^ar, 2,

1998).

In the case sub judice, the gist of appellant's argument is

that (1) the statute violates his First Amen^^n-IC -ri..ght to free

speech, (2) trial counsel should have raised the issue in a

motion to disr-ii^s the, indictment and (3) appellate counsel was

^^^^^^ctive for not raising trial counsel's failu^^ to do so.

A!though we do not reach the un^^rlyi-ng merli-ts to appellant's

con^tituti^n-al argument, for the following reasons we agree that

he r-,ias met the threshold burden of a "^^nuine issue" as ^.o

19



1-8101EIRCE 12CA24

whether he was denied effective representation on app^alo

Appellant is correct that neither trial nor appelE ate

counsel raised any challenge to the constmtuti^^ality of the

statute at issue. That statute (RFCa 2909z23) states iri

per ^,i^aent part:

"(A) No person shall threaten to can-nit or threaten to
cause to be ca-a4mitted a specified offense when both of
the following apply:

(1) The person makes the threat with purpose to do any
of the following:

(a) 1ntiytidate or coerce a civilian population;

(2) As a result of the th^eat, the person causes a
^ea^onab1e expectation or fear of the irmii^ent
commission of the specified offensey"

4

Statutes enjoy a presumption of constitutionality. See State

v. Knox, 81' Dist. Cuyahoga Nos, Nos1 98713 & 98805p 2013^Ohia-

1662, at 130; State vd Piridrperx 12 t' Di.St a Warren Noo CA2012-02-

008, 2013mOhira-62, 113; State V. Shinkle, V' DistY Ross No. No.

0BCA3049, 2009^0hiom885, at 13. However, R.C. 2909823 is

potentially problemat:^.c -for several reasons. Consequent1y, we

agree with appellarat that those p.^^^^ ^^^ warrant a ful1. briefing

on appeal.

To b^gin, the statute does not define the word "threat, ..

The standard 1egal definition for a threat has been variously

stated as follows:

A - 20
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'^ ^omm^^^ca^^^ ^^^^^^ to i^^lict physical or other
hav, on any person or property. * * * A declaration of
an inte-ati€^^ to injure ano-ther or his property by some
unlawful actd * * * A declaration of iritention or
determination to inf.YB..i c^. punishment, loss, or pa^n on
an^ther[ 9 ] * * ^ A ^^clara^^on of one's purpose or
^^^en^^ on to work i-njury to the person, property, or
rights of another L'• 1" (Emphasis added9 ) (Citations
omi^^edr ) Black's Law Da.ct-iona.^y 1327 (5x1 Edy 1979) 9

5

We could go on, but we believe it is ^^^a-rent that a'in^ent..

is ^en^^all-y a legal prerequisite to characterizing a corment as

a "°th^eat." Why this is problematic is because RK Ca 29090 23(B)

s;.ates, inter alia, that ":[i] t is not a c^^ ^ ense to a charge of a

violation of- this section that the defendant ^^d not have the

intent or capability to ^omdt the threatened specified

offense[, ]n^ (Empha^^ s addedq )

This leads us to our second concern about the statuter The

failure to define a threat, or the General Assembly's declaration

that a lack of inten^ cannot be raised as a defense, is not

simply a definitional or d^a.-Eting problem. Rather, it raises, as

appellant points out, genuine questions about the statute's

constitutioria3.itye

The First Amendment guarantees that Congress shall pass no •

law abridging freedom of speech. This guarantee is applicable to

the States ^^^^ough the .^^nclment Due Process I-lauser

See Schneider va New Jersey, 308 UqSa 147, 60 Sa^^ a 146, 84 LrEd.

15 (1939). The United States Su^^^^^^ Court, as appellant

correctly notes ? n his application, drew a clear distinction

21
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between a "^rue tb^^at" and hyperbole. In Watts vs United

States, 394 U.S. 705, 708, 89 SXt^ 1399, 22 L.EdT.^^ 664 (1969),

an eighteen year old protesting the Vi-etnar^^ draft was heard

saying 1[i]p^^ they ever make me carry a rifle the first man I

want to get in my sights is Z. ^ .J. ►► The protester was arrested,

charged and convicted under a federal statute that made it

illegal to threaten the ^^^sident's life. Id. at 706-707. The

Supreme Court reversed and held:

'But whatever the Xwillfullxaess' requirement implies,
the statute initial.^^ ^^qLii,^^s the ^^^^^^^ent to prove
a true "tbreat.x We do not believe tba-l-. the kind of
political b^perbo.^e .^^.^.u^.g^;^. :^n by petitioner fits
within that statutory term. For we must interpret the
language Congress chose ^^ga^^st the background of a
profound national coimi^^tment to the principle tbat
debate an public issues should be uninhibited, robust,
and wideopen, and that it may well include vehement,
caustic, and sometimes unpleasantly sharp a^-'E-a^^^ on
government and publi-c c^^fi^ials. ' The langtiage of the
po1,^^i-cal arena, like tb.e -^^^^^e used in labor
d.^ap,qtess is often vi^^^^ra^ive, abusive, and. inexaetR
We agree with petitioner that his only offense here was
"a kind of very crude offensive method of stating a
political opposition to the ^^^sir^ent. ► Ta^^^ in
context, and regarding the ^xp.^^^s'Ly condit:^onal nature
of the statement and the reaction of the listeners, we
do not ^ee how it could be interpreted otb^rwise. s^
(Emphasis addedo ) (Citations omitted, ) Id. at 708y

More recently, in Virginia v. Black, 538 U. S. 343, 359, 123

^^Cta 1536, 155 L.Ed.2d 535 (2003) the ^our^, emphasized that

"A[t] rue tbreats ► encompass those statements where the speaker

means to communicate a serious expression of an intent to ^^^it

an act of ^n-law.^ul violence to a particular individiia.l. or group

of ind^vidualsv  " Altbougb. we need not, and do not, decide the

6
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issue here and now, we agree that a genuine arg^^^^^ could be

made that the remarks that appellant uttered to his co-^^^^^r

were not true threats, but rather hyperbole exDress^^ by a

disgruntled worker against his employera

7

At trial, Linda Lawless ac^^^ tt^^ that appel lant did not

state that he was going to shoot someone or bomb their place of

empl^^^nt-, but just that he t^^^^ht- abo-at i-te She also related

that she did not think appellan^:. was violent, but just angrya

True, the witness t^^^^fi^^ that she took appellant's con-aents

seriously and felt intimidated, but none of the "threats' were

directed at her' --- only to their employer.

ou^ research located four cases that referred to this

statute. Two dealt with the statute on its merits and none

addressed the genuine consti-Lut^^^al issue tha^ appellant raises

in his application to ^e-^^^ii appeal. Whether appellant can

prevail on ^hat argument is ^^^^^fluotisd Rather, the i^iterests

of justice, in our view, warrant that he be given the opportunity

to present his argument.

1 x4^^en a reasonable person would ^^^^^^^^ that the coxitext
and import of the words will ^^^^e the .. Listener L^ ---b^^^^^e he or
she w-1.16 be subjected to physical viole=ice, the threat falls
outside First Am^^^ent pr€^^^^tlon^ t4 People v. Wilson, IB6
CalrAppe4th 789, 804 (^alo.,^^^^ 2010). Again, however, the
alleged Wh^^^t here was not against Lawless who further stated
appellant did not ask her to ^el^^^ their conversation to the
target of his comments.

^ ^ 23
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In its opposing mem^randum, the State counters that trial

counsel could not be deemed ineffective ^o^r failing to raise this

issue as ^^ ^^^ppel.7,.a.^t named specific individuals as targets of

his terrorWst threats as well as specifically stating how many

bombs and where they would be pla^ed[ .]'^ This a^gumentp ho;^ever,

does not address the constitutional free speech issues appellant

raises in his a^^licavion. The ^ta^^^ ^ argument is ew^entiall^

that enough evidence existed to connvic^L-: appellant and we- have

overruled assignments of errov- that assert that sufficient

evidence does not support the €;o:^^^iction and, that the conviction

^^ against the manifest weight of the evidence. See Laber -T,

2013-Ohi^^2681, at '1110m19o Here6 the pezHtinenL. i^,5ue here does

not involve the quarit^^^ of the evidence adduced at trial, but

whether -,-.:k^^ statute itself is constitutional e

For all these reasons, we agree that appellant has raised a

Vlg^^uine issue" as to whether he received effective a^s-i^^^^^^

from counsel for purposes of "ppaR^ 26(B) (5). Thereforea we

hereby grant appe? 1ante , ^^pl-i.ca.tion and order the appeal to be

^^^^^ened for the purpose of addressing the issues ra-11sed hereinA

MOTION GRA-NTED TO
REOPEN APPEAL.

McFarland, Pa J. & Hoover, Je ~  Concur
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STATE ^S^` OHIOg
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vs..

DAVID L. LABER,

DEFENDANT.

v'

^ .

^tia •
. . . . e. w..^^:o.,e.°
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, v

rydo riy ^.b^^^ , ^;l,°•e f:".,
,^.`^' f

J^,. q̂l^^^NT ENTRYMid^a^ ;
I^EALABL.^ ENTRY

0, € 2-CRF21 9

.5 This matter came on for sentencing on October 31, 2012, before th^^ Court mith all

garties present The Defendant was represented by ^ounsel5 Scott D. Evans. The State of Ohio

was repzesented by W. Mack Anderson, Assistant Prosecuting Attorney.

The Defendant was proviously found guilty on by a jury on October 22, 2012, to a

violation of Ohio Revised Code ^^ctioii 2909,23(A)(1)^^^^^^, Making ^errorist "n3reatsA a third

degree felony.

The Cawt inquired if ds^ Defendant was a citizen of the Unatod States of America md

the Court was ini^omied that in fact Defendant is a citizen o£rh^ United States of America.

The Court in^^^ed of the attorney for the State of Ohio and, the attomey for the

Defcn^^^ as ^^gardiiig the factual situation involved and their recommendations.

Ther^^^^^^ the Court thea^ inquired if the ^^^endant had anything to say why sentence

^^^^uld not be imposed against hirm The Defendant adcrussed i`^^ ^ourt.

W^EREFOREp the Defendant, DAVID L. LABER, having `^^^n previously found guilty

of violating Ohio Revised Code Section 2909o73(A)(I)(a)(2), Makhig Terr^ri'sac ThreatsA a

felony of the tl^^^ ^ogrce5 and the Court having considered the statcments of counsel and

Defendant, having weighed the purposes and principles of sentencing in O.R.C. 2929.11, the

^^^^^^s and recidp^^^m factors in O.R.C. 2929,12, and foalowing the guidance of O.R.C.

2929.13, the Court found that this was the wor^t form of The offwse5 considered the

psychological harm dor^^ to the victim, found that less than the maximum sentence would
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Page Two
State v. David L. Laber
7u^gment Entry
12-CRm2I9

demean the sezzous^^^^ of the cliargc, and considered the Defendant°s prior rraisd^^emior record,

and does HEREBY SENTENCE THE D^FENDANTg DAVID L ^^ER, to serve a t^nn of

Incucerataon of ^^ (3) years in the appropriate state penAl Institution.

Furdierx it is the Order oI°this Ca^w that Defendanfs participation in the Intensive

Program Prison (;aIPp`e) is hereby specifically denied.

The Court inforrned the Defendant t,hEit he could be subjeet to a period of post-release

control. postAreIease control is mandatory for all offenses of first degree felonies, second degree

feloniesf felony sex offenses or a felony of r1e third degree that is not a felony sex offense and in

the commission of which the offcnde.r caused or direatened to causc physical l^ann to a person,

and optional for all other feloniesp that. ^e period of post-release control for all felonies of the

first degree and fe1ony sex offenses, is five (5) years; for a felony of the second degree that is not

a felony sex offense, tliree (3) years; for a felony of the third degree °diat is not a felony sex

off^^^o and in the cornmissiora o4 whlch the o^`^"ender cat,ised or threatenod physical harm to a

person3 tlure (3) ywrsa

Tf the Defendant vialaw, the terms of tile post-release con-trol, the DeI°endant.may be

ratumed to prison for up to nine (9) months with a maximum for xepeat violations of 50% of the

stated term. In ^^^ event d^ev^^lation is a new fclonyR the Defendant may be retumed to prison

^`or one (1) yeu or the remaining period of ttic post-release coratrolf wIaicIi ever is greater, and

receive a prison term for the new feIony.

In the ^^ent the Defendant is ever placed on Conununity Contml Sanctions, if the

Defendant violates the tterin of the Community Control Sanctions, the Court may impose a lor:ger

period of time on Community ContmI Sanctions, more restrictive sanctions or a specified prison

term4

8 1^ 0 bMSS6OL! A - 27 ^Wd6b:z0'E1_-8L-14
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State ^. David L. Laber
Judgment Er^t^
^ ^^CRk219

^-

^.:

This notice of postar^^^^e control is gncorporated herein and made part of the ^^urt`s

Or^en

Bond dimharged.

Def`^ndant is granted credit for time ,^^rvedp topwat; 94 days (08/29/12 m 10931/12)n

along with future custody days while the Defendant awaits tr:^nsportat^^^ to the appropriate state

institution.

It is further Ordered that the Defendant pay MI the costs ^f this prosecution for which

execution is hereby awarded.

T'ka.e Court advised the Defendant ofIiis right to appeal and to do so without cost, to

obtain counsel for an appeal and that counsel wall be appointed without cost if he is unable to

obtain counsel, and his right to documents required in that appeal without cost, and his right to

have Noti^^ of Ap^eial timely filed a€t his ^^half,

As a result of these adrzaon^^hmemts and the ^efetads.ntPs replies tlicre'toQ appellate ^ounse1

was requested.

J. B. ^^^^MR, JR. ^^^^^^^^
PROSECU"^^^ ATTOMY

Pli

CK4NDERSONb ,#00204Sd
ASSIST^ PROSECUTING ATTORNEY

^D.

S C OTT D. f V-ANS, #0O-S. 1 87
^^ORNEY FOR DEFENDANT
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Cl.

THE COU12'^° OF COMMON PLEAS
LAWRENCE ^^U-NTY, OHIO

STATE OF OIEOt

^^AINTIFF,
vsa

DAVID L. LABER,

DEFENDANT.

• ^ ^ ^ ^f

!"vR e {

A^RY
F^^. a T ^.Y
*. -CR-219C,,SE

This matter came on for sentencing on October 11, 2^ 124 before this Court witla all

parties presente The Defendant was represented by counsel, Scott D. Evanso The State of Ohio

was represented by W, Mack Anderson, Assistant Prosecuting Attomey.

The Defendant was previously found guilty on by a ,jury on Octobcr 22,2012p to a

violation of Ohio P.evis^d Code Section 2909.23^^^^1^(a)(2)s Making Terrorist Threats, a third

degree felony.

The Court inquired if the Defendant was a cit^^^^^ of the United States of America and

the Court was informed that in fact Defendant is a citizen of thd United States of America.

The Court inquired of the attorx^ey for the State of Ohio and the attomey for the

Defendant as regarding the factual situation involved nd their r^^^mmendations<

Themafter} the Court then inquired if the Defendant had anything to say why sentence

should not be imposed against h%me The Defendant addressed the Court.

^EREFORE, the Defendant, DAVID L. LA^^R, having been previously found guilty

of violating Ohio Revised Code Sect^o-n 2909023(A)(1)(a)(2), Making Terroristic Threa.ts^ a

felony of the third degree, md the Court having considered the s4ateme6ts of counsel and

Defendant, having weighed the purposes and principles of sentencing in O.R.C. 79A 1l 9 the

scriousnm and mcadiv^sm factors in O.R.C. 2929. ^ ^, and following the guidance of OR.C.

2929.13, the Court found that this was the worst form of the offense, considered the

psychological harm done to the victam, found ftt less dm the maximum sentence would

PARE I'OFI PAGES
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State Y. David L. Labor
Amended Judgment Entry
12NCRN^ ^ 9
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demean die serlousness of^^ ^hargeg and considered the Defendant'S prior misdemeanor record,

and does Ii^^BY SENTENCE THE DEFENDANT, DAVID L. LABERg to sme a term of

lncarcerat^on of tb,.¢^^ (3) years in the appropriate state penal institution,

Fustherp it is the Order of this Court that ^efendaats pa.ctl.6patlon in the Intensive.

Program Prasoii (drIPP}{) is hereby specifically denied.

Tho C€^^^ informed the Defendant that he could bo subject to a period of post-release

c€^ntrola Post-rei^^^ control is mandatory for all offenses of f-irst degree felonies, second degree

felonies, felony sex offenses or a felony of the third degree that is not a felony sex offense and in

the oomniission of which the offender caused or threatened to cause physical hum to a person,

and optionel for all other felonies; that the period of postbr^^^^^^ control for all felonies of the

fust degree and felony sex offensis, is five (5) years; for a felony of the second d^^^e that is not

a felony sex offense, thme (3) years, for a felony of the third degree that is not a felony sex

offense and in the commission of whlclg. the offender caused or threatened physical harm to a

person, tbxw (3) ^earsd

If the Defendant violates the terms of^hr, postar^^^^e control, the Defendant may be

mtwncd to prison for up to nine (9) rraons^u with a maximum for zepest violations of 50% of the

stated term. In the event the violation is a new felony, the Defendant may be rewmed to prison

for one (1) year or the remaining period of the post-releas^ control, which ever is greater, and

receive a prison term for the ncw feloray.

In the event the Defendant is ever placed on Community Control Sanctions, (f'the

Defend^tvit^^ates the term refthe Community Control Sanctions, the Court may impose a longer

period, of time on Community Control Sanctions, more restrictaye sanctions or a sp^^ified prison

tcrm.
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^^^^ Three
State Y. David L. Laber
Amended Judgment ^ntry
12ACRa2^9

C)

This notice of"post-re1ease cora^l is i^^orporated herein and made paft of the Court's

Ordera

Band disohmged.a

Defendant is ^mte^. credit for time served, tc^=^rit: 105 days (08i0^./1:^ R 08a'22,^I^ ^^^

08129112 to 10131112)^ ,-dong with future custody days while. the Defendant awaits transportation

to the appropriate smte anst^tuxiona

It is fiirther Ordered that the ^cfcndant pay all the costs of this prt^^^outi€^n for ^^^ch

execution is hereby awardedo

The Court advised the ^ef^iidan^ of his right to appeal and to do so without cost, to

obtain ^ounscl for an appeal and. that counsel wil1 be appointed without cost if he is unable to

obtain wunselQ and his right to documents required in that appeal without cost, and his right to

have Notice of Ap^eg timely filed on his behalf.

As a result of these admonishments and the DefendanVs replies thereto, appellate counsel

was requested.

1. B, ^^LLIEI4, JR. #0025279
PR^^^^^^^ ATTORNEY

MACK ^^^ONT, ^^^^^^^^
^^^^^^^ ^^^^^^^^^ ATTORNEY

^f^^ D.
sco'T A ^.. EVANSr WOOS Ŝy^, 87
ATTORNEY FO1^. DEFENDANT

P J 0011-2 FAGES
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AMENDMENTS TO THE ^^^STITUT'ION OF THE 1^^ITED STATES

AMEf^DMENT!

Congress shaII make no Iaw respecting an estabIlshmer^t of religlon, or prohibltlng
the free exercise thereof; or abridging the freedom of speech, or other press; or the right
of the people peaceab1y to assembIe; and to petition the Government for a redress of
grievances.
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AMENDMENTS TO THE CONSTITUT(ON OF THE UNITED STATES

AMENDMENTV

No person shalI be held to answer for a capitaI, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shaal any person be subject for the same offence to be Wce put in jeopardy of (gfe or
limb; nor shalI be compelled in any criminal case to be a witness against himself, nor be
deprived of life, iiberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.
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AMENDMENT TO THE ^ONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any Iaw which shall abridge the prlvlleges or
immunities of citizens of the United States; nor shall any State deprive any person of
life. Ilberty, or property, without due process of Iaw; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excIudIng Indlans not taxed. But when the right to vote at any eIection for the
choice of eIectors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judlcial officers of a State, or the
members of the tneglslature thereof, is denied to any of the male inhabitants of such
State, being twentyaorae years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crlme, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twentyMor^^ years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, cIvil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of twom
thlrds of each House, remove such dIsabillty.

Section 4. The validity of the publ€c debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but aIl such debts, obligations and claims shall be held
illegal and voIde

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.
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CONS7'I'T`UTION OF THE STATE OF OHIO

ARTICLE 1: BIL^ OF RIGH7`S

§ 16 REDRESS FOR INJUR'Y; DUE PROCESS

All courts shall be open, and every person, for an injury done him in his land,
goods, person, or reputation, shall have remedy by due course of law, and shalE have
justice administered without denial or delay. Suits may be brought against the state, in
such courts and in such manner, as may be provided by law.
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Current dirough Legislation passed by the 130th Ohio General Assembly
and. filed with the Secretary of State through. File 59

* * Annotations current through December 5, 20113 * * *

TITLE 29. CRIMES WW PROCEDURE
CIlAPTER 2901. GENERAL PROVISIONS

^^^tNA-L LIA.^ILIT^.'

ORCAnn. 2901.22 (2013)

§ 2901.22. Culpable m.cntal states

(A) A person acts purposely when it is his specific intention to cause a ccrtair. rc^iil.t, or, when
the gist of the offense is a prohibition against conduct of a certain nature, regardless of what the cf-
fcndcr intends to accomplish thereby, it is his specific intention to engage in conduct of that nature.

(B) A person acts knowingly, regardless of his purpose, when he is aware tl-iat his conduct wall,
probably cause a certain result or will probably be of a certain nature. A person has knowledge of
circumstances when he is aware that such circumstances probably cxast.

(C) A persoii acts recklessly when, with heedless indifference to the ccnscquc-nccsg he pcrvcrsc-
ly disregards a known risk that his conduct is likely to cause a ccrtalri result or is likely to be of a
certain nature. A person is reckless with respect to circumstances when, -%ith heedless indifference
to the consequences, he perversely disregards a known risk that such circumstances are likely to cx-
ist,

(D) A person acts negligently when, because of a substantial lapse from due care, hc fails to
perceive ax avoid a risk that his conduct may cause a certain result or may be of a certain natilrc. A
person is negligent with respect to circumstances when, because of a substantial lapse from due
care, he fails to gcrccfvc or avoid a risk that such circumstances may exist.

(E) When the section dcfming an offense provides that negligence su^iccs to establish an clca
mcnt thereof, then recklessncss A knowledge, or purpose is also sufficient culpability for such. clc-
mcnto When rcck-lcLsncss suffices to establish an element of an offcrisc, tkr.cn.1nowlecigc or purpose
is also sufficient culpabil.i^y.for such elcmcnte When knowledge s-ul-Ecc^ to cstabl`zsh, an element of
an offense, then purpose is also saiTicicnt culpabi^ity for such element.

^STORYa

134 v H Sl.l.. Eff 14-74.
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TI"FLE 29. CRIMES --- PROClaDURE^
CHAPTER 29090 ARSON AND RELATED OFFENSES

TERRORISM

^RCAnn. 2909. 21 (2013)

§ 2909.21. Definitions

As used in.>sections 2909.21 to 2909.31 oftheR¢vi,s^d Code. -

(A) "Act of terrorism" means an act ffia-t is committed within or outside the territorial juris-
tl.iction of this state or the United States, that constitutes a specified offense if committed in this
state or constitutes an offense i-n any ,jurl.^dictz^n,%ithira or outside the terratoriatjurisdiction of the
Urited. States containing all of the essential elements of a specified offense, and that is intended to
do one or more of the fo1lowing-

(1) Intirridate or coerce a civilian population;

(`?):Ihfl.^en^e the policy of any ^overrment by intiniidatiaii or coercion;

(3) Affect the conduct of any government by the act that constitutes the offense.

(B) "Biological agent," "delivery system," ntoxiai,,, and "vector" have the same meanings as
in. section 291 7.33 of theRevf,sed C"ode,

(C) "Biological weapon" ^^aiis any biological agent, toxin, vector, or rlell^erv system or
combm.^tior^ of any biological agent or agents, any toxin or toxins, any vector or vectors, and any
delivery system or systems.

(D) "Chemical weapon" means any one or more of the following:

(1) Any toxic chemical or precursor of a toxic chemical that is listed in Schedule 1,
Schedule 2, or Schedule 3 of the hitemati€^iial "Convention on the PrcaMbitlon of the Development,
Production, Stockpiling and lJse of C;hemlca:l. Weapons and on their 1^^structlcrn (CWC)," as ena
tered into force on April 29, 1997;

(2) A device specifically deslpecl to cause death or other hann t1^ou^h the toxic proper-
tf^^ of a toxic chemical or precursor identified in division (D)(1) o^this sectio-n that would be erew

--ated-or-release&as-a-r^'ct-of the mploymera^ -of f1mt&nim ------...._...:..:..-- ...:......:.......:.....:.........:....::_:..:.......:........_:......................................
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(3) ^^ equipment specifically designed. for use directl.y in connection ^ith the empioy-
r.raerat of devices i^enti-fied in division (D)(2) of this section.

(E) "Radiological or nuclear weapon" means ^iy device that is designed to create or release
radiation or radioactivity at a level that is dangerous to hun-ian life or in order to cause serious ^hys-
i^al haa-zn to persons as a result of the radiation or radioactivity created or released.

(F) `°ENp1osive device" has the same meaning as in section 2923.11 of the Revised Code.

(GY) "Key component of a binary or multicomponent chemical system" means the precursor
that plays the most important role in determining the toxic properties of the final product and reacts
rapidly with other chemicals in the binary or inuiti^^^^^onent chenlia;ai s^st-em.

(H) "Material support or resources" means currencv, payment instrwnents, otber fl.^ancial
securities, f-Lmds, transfer of funds, finan.ciai services, c®mmumcatiansa iodRingj training, safe
houses, false doctim^^tation or identification, coarmunic^.ixons equipment, facilities, ^^eapons, le-
thal substances, explosives, personnel, transportation, and other physical assets, except medicine or
religious m^ ^erials.

(1) "Payment instrument" means a check, dr^t., money order, traveler's check, casi-iier°s
check, teller's check, or other instrun-ient or order for the transmission or payment of money, re-
gardless of whether tl-ie item in question is iiegotiabie.

(J) "Peace officer" and "prosecutor" iiave the sarne meanings as in section 2935. 01 ot``the ,^e-
vi.^ed Code.

(K) "Precursor" means any chemical reactant that takes part at any stage in the prodiaction by
whatever method of a toxic chemical, including any key component of a binary or multicomponent
chemical system.

(L) "Response costs" means all costs a poiitical subdivision incurs as a result of, or in making
any response to, a. threat of a specified offense made as described. in section 2909.23 of the Revised
Code or a specified offense committed as described in section 2909.24 of the Revised Code, inciud-
iiig, but not iimited to, all costs so incurred by any law enforcement officerso f"^^fighters. rescue
personnel, or einer^ency medical services personnel of the political subdivision and all costs so ^^
curred. by the political subdivision that relate to laboratory testing or hazardous material cleanup.

(Ivf) "Specified offense" means any of the foll owijng:

(1) A felony offense of violence, a violation of section 2909.04, 2909. 081, 2909.22,
2909„23, 2909.24, 2909.26^ 2909.27, 290.9.28, 2909.29, or 2927.24 ofthe.,^^^^^ed Code, a felony of
the first degree that is not a violation of any provision in Chapter 2925. or 3719. of the Revised
Code;

(2) An attempt to commit, complicity in ^ommitldng9 or a conspiracy to commit an o^.^ense
listed in division (MM)(1) of tMs section.

(N) "Toxic chemical" means any chemical that through its chemical action on life processes
can cause deaCn or serious physical hann to persons or animals, regardless of its origin or of its
method of"pr^ducti€^n and regardless of whether it is produced in facilities, in munitions, or elsew
wtiere.
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(0) °°1-.1azardous radioactive substa.ce9^ means any ^^^staiice or item that releases or is de-
signe€1 to release radiation or radioactivity at a level dangerous to h-Lunaai life.

^^STORYa

1^9 v S 184^ Eff 5-15-20024 151 v S 9, § 1, eff. 4-1.4-06; 15 1, v H 23 1, § 1, eff. 7^20a06; 2012
1-11^ 487, § 101.01, eff: Sept. 10, 201.2,
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TITLE 29. CRIMES an hRO^.'^ ^^RE
CHAPTER 2909, ARSONAND RELATED OFFENSES

TERRORISM

ORC°,4nn. 2909.23 f2013^

§ 2909,23; Making terroristic threat

(A) No person shall threaten to ^^^^^^ or threaten. to cause to 1^e committed a specified offense
when bath. of the following apply:

(1) The person, makes the tk^^^^^ %Aith purpose to do any of the foIlo-wingr

(a) Intimidate or coerce a civilian population;

(b) M:uence the policy of any ^ovemment by intimidation or coercion;

(^) i-kffect the conduct of any goveniment by the threat or by the specified offense.

(2) As a result of the threat,1he person causes a reasonable expectation or:^^ar of the inimin
n^^^ commission o1'the specified offense.

(B) It is not a defense to a charge of a violation of this section that the d^^^ndant did not have
the intent or capability to ^omm: it the threatened specified offense or that the threat was not made to
a person who was a subject of the threatened specafi.ed caz^°enseo

(C) Whoever violates this section is guilty o^maklng^ a terroristic threat, a felony of the third
degree. Section 2909.25 ofthe Revised Code applies regarding ^ offender who is convicted of or
pleads gWlty to a violation of this ^eeLion.

B:^STORYti

149 v S 184. Eff 5m1.5-2002.
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TITLE 29. CRIMES aa PROCEDURE
CHAPTER 2923. COYSpIRACY, ATTEIMP`I', AND COMPLICITY; WEAPONS CONTROL;

CORRUPT ACTIVITY
C£^^ ^PIRACY, ATTEMPT, AND COMPLICITY

ORCAnn. 2923.01 (2013)

§ 2923.01. Conspiracy

No person, ikri.tb. purpose to commit or to promote or facilitate the commission of aggravated
rxaurder, murder, kidnapping, abductioai, compelling prostitution, promoting prostitution, trafficking
in persons, aggravated arson, arson, aggravated robbery, robbery, aggravated burglary, burglary,
trespassing in. a habitation when a person is present or likely to be present, engaging in, a pattem. of
corrupt activity, corrupting another with drugs, a felony drug trafficking, ^^^ufactarings pro°
cessing, or possession offensea theft of drugs, or illegal processing of drug documents, the ^ommis-
sfon of a felony offense of unauthorized use of a vehacl.e, illegally transmitting mWtipl.^ commercial
electronic mail messages or u^authorized. access of a computer in violation e^^^ection 2923.421 of
the Revised Code, or the c^inmission of a violation of any provision of Chapter 3734, of theRe-
vised Code, other than section 3734.18 ofthe Revised ^'ode, that relates to h ^ardous wastes, shall
do either of the following:

(1) With another person or persons, plan or aid in planning the ca^^^^^^^ of any of the
specified offenses;

(2) Agree with anotlier person or persons that one or more of them Vi.1l engage in conduct
that facilitates the ^ommiss^-on of any of t1-ie specified offenses.

(B) No person shafl be convicted of conspiracy unless a substantial overt act in f.arthexance of
the conspiracy is alleged and proved to have been done by the accused or a person ViFh -whom the
accused conspired, subsequent to the accused'^ entrance into the conspiracy. For purposes of this
section, an overt act is substantial when it is of a character that manifests a purpose on. the part of
the actor that the object of the conspiracy should be completed.

(C) When the offender knows or has reasonable cause to believe that a per^on. with whom the
offier^der conspires also has conspired or is cora^piria^g with another to coma^t the same offense, the
offender is guilty of conspiring with that other person, even though the other person's identity may
be ^^^wn to the offender.
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(D) It is no defense to a charge under this section that, in retrospect, commission of the offense
that was the ooject of the conspiracy was in, posslbl^ under the circumstances.

(E) A conspiracy terminates when the offense or offenses that are its obj°Cts are committed or
when it is abandoned by all conspirators. In the absence of abandon:.^ent, it is no defense to a
e1-iarge under this section that no offense that was the object of the conspiracy was committed.

(F) A person who conspires to commit more than one offense is guilty of only one conspiracy,
wh^^^ the offenses are the object of the same agreement or cs^iitanuous conspiratorial relationship.

(t^) NVhen a person is coai^cted s^^committin^ or attem pting to cominit a specific offense or of
complicity in the commission of or attempt to ^onm-iit the speblfic offense, the person shall not be
convicted of conspiracy ir^vo'lv1ng the same offense.

(H) (1) No person shall be ^ol-ivic-^ed o f cori^piiacy upon the testimony of a person witli whom
the defendant conspired, unsupported by other ^vidence.

(2,", If a person with whom the defendant alle9edl^ has conspired testifies against the def^nda
ant in a case in which the defendant is charged witl^ conspiracy and. if the testimo-ny is supported by
other evidence, the court, when it charges the jury, shall state substantially the following:

"The testimony of an accomplice t.h.at is supported '^^ other evidence does not become 1^lad-
r^^ssibl^ because o.f. the accomplice°s complicity, moral turpitude, or self-lnterest, but the admitted
or claimed complicity of a witness may affect the witness' credabillt;v and make the w1tness" t^sfi-
^^ony subject to grave suspicion, and require that it be weighed with^ great caution.

It is for you, as jurors, in the light of all t}^^ facts presented to you from the witness stand, to
.^valuate such testimony and to determine its quality and worth or its lack of quality ancl. wortb."

(3) "Conspiracy," as used in division (1=1)(1) of this section, does not include any conspiracy
that resWts in an attempt to commit an offense or in the commission of an offense.

(i) The following are affirmative defenses to a. charge of conspiracy:

(1) After conspiring to ^onm-iit an offense, the actor thwarted the success of the conspiracy
uiider circumstances manifesting a complete and voluntary renunciation of the actor`s crin-iina?. pti.rm
pose,

(21 ) After conspiring to commit an offense, the actor abandoned the conspiracy prior to the
commission of or attempt to commit any offense that was ihe object of the conspiracy, either by ad-
vasi^g all ataier conspirators of the actor's abandonment, or by inft^^-ning any law en-forcement au-
t1^oritw of the existence of the conspiracy and of the actor's partz^^patRon: in the conspiracy.

(J) Whoever violates this section is guilty of conspiracy, which is one of the following:

(1) A felony of the first degree, When one of the objects of the conspiracy is aggravated
murder, murder, or an offense for which the maximum penalty is imprisonment for li&y

(2) A felony ^^^e nextlesser degree t^.an the most serious offense that is the o1^^eiat ol"th^
conspiracy, when the most serious offense that is the object of the conspiracy is a felony of the first,
s-condy third, or fourth degree;

(3) A felony punishable by a fme of not more than twenty-five thousand dollars or impris-
onnient for aiot more than eaghteen. ir^onths, or both, when the offense that is the ob^^t of the conm
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spiracy is a violation of any provision of Chapter 3 73 W. of the Revised Code, other ^`^mn section
3734.18 of the Revised Code, that relates to hazardous wastes;

(4) A misdemeanor of the first degree, ivhen the most serious o5ense that is the object of the
conspiracy is a felony of the fifth degree.

(K) `C"his section does not define a separate conspiracy offense or penalty where conspiracy is
defined as an offense by one or more sections of the Revised Code, other than this section. In such a
case, however:

(1) With respect to the offerflsU specified as the object of the conspiracy in the other section or
sections, division (A) of this section defines the voluntary act or acts and culpable mental state n. ec-
^^^^^ to ^^^^^^^^ the conspiracy;

(2) Divisions (B) to (1) of this section are incorporated by reference in the conspiracy offense
defined by the atlier section or sections of the Revised Code.

(L) (1) In addition to the penalties that otherwise are imposed for conspiracy, a person who is
found guilty of conspiracy to engage in a pattem of corrupt actiNity is subject to divisio -ns (B)(2)
and (3) of section 2923o32s division (A) of section 2981004, aiid division (D) of section 2981.06 of
the Revised Code.

(2) If a person is ^on-victed of or pleads guilty to conspiracy and if the most serious offense
that is the object of the conspiracy is a felony drug trafficking, manufac^.-^riqg7 process1ng, or pos-
session offense, in addition to the penalties or sanctions that may be imposed for the conspiracy
imder division (J)(^) or (4) of this section and Chapter 2929. of the Revised. Code, both of the fol-
loNvi^g apply:

(a) The provisions of divisions (D), (F), and (G) of section 2925.03, division (:C)) of ^ecM
ti^^ 2925.04, division (D) of section 2925.05, division (D) of section 2925.06, and diNision (E) of
section 2925.11 qf the Revised Code that pertain to mand^^^rv and additional fines, driver`s or
commercial driver`s license or pemiit suspensions, aiid larofessional.Iy licensed per^on^ and that
would apply under the appropriate provisions of those divisions to a person who is convicted of or
pleads gLiilty to the felony drug tralflicking, manufacturing, processing, or possession offense that is
the most serious oIl^^^^ that is the basis of the conspiracy shall apply to the person who is convict--
ed of or pleads guilty to the conspiracy as if the person b^d been convicted of or pleaded guilty to
the felony drug trafficking, maia-L^^ctur1ng, processing, or possession offense that is the most serious
offense that is the basis of the conspiracy.

(b) 17h^ ^ourt- ffidt imposes sentence upon the person Who is convicted of or pleads guilty
to the conspiracy shall comply with the provisions identified as being applicable under division
(L)(2) of this section, in addition to any other penalty or sanction that it imposes for the conspiracy
under division (J)(2) or (4) of this section an.d. Chapter 2929, o^the Revised. Code.

(M) As used in this section:

(1) "Felony drug trafficking, manufacturing, processing, or possession offense" means any of
the following that is a felony:

(a) A violation of section 2925.03, 2925.04, 2925o 05, or 2925.06 of the Revised Code;

(b) A violation of section 2925.11 of the Revised Cor^^ that is not a minor drug possession
offeiise.
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(2) "Minor dnag possession offense" has the same naearsing as in section 2925. 01 of the Re-
vised Code.

IfISTORYA

134 v H 511 (Eff 1-1-74)s 136 v H 300 (Eff 7-1-e6); 139 v H 108 (Eff 6-23LL82)a 1^9 v S 199
(Eff 7-1-83); 140 v S 210 (Eff 7m1-83); 140 v H 651 (Eff 10s1m84); 141 v H 5 (Eff 1m1 -86)s 1.41 v H
338 (Eff 9-17r86)g 141. v.11 428 (Eff 12-23m86)} 146 v S 2 (Eff7-1-96)4 146 v H 125 (Eff 7k1m96)r
146 v S 269. Eff 7-1-960 149 v S 123, § 1, eff. 1-1-045 150 v H 383, § 1, eff. 5-6-054 151 v H 241, §
1, e1'1: 7-1-07, 153 v S 235Y § 1, eff. 3-24n119 2011 HB 86, § 1, eff; Sept. 30, 2011.
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TITLE 29. CRIMES am PROCET_)URE
CHAI^TER2923. CC^^SPIRACY, A'f"I'EMPT, AT^^ COMPLICITY; WEAPONS CONTROL;

CORRUPT ^CTrVlTY
COI^^SF'M_AC 'Y, ^3 TTEN4PT, AND CO[^^LIC1"174'"

ORCAnn. 2923.02 (2013)

§ 2923.02. Attempt

(A) No person, or knowingly, and when purpose or knowledge is sufficient culpability
for the commission of an offense, ^bal.l. engage in conduct thato if successful, would constitute or
r^^Wt in the ^^^ense.

(B) It is no defense to a charge under this section tlxato in retrospect, commission of tlle offense
that was the object €^^^e a^^^^^t was either fa^tuOy or legally impossible under the attendant cir-
cumstances, if that offense could have been committed had the attendant circumstances been as the
actor beli^^ed. them to be.

(C) No person who is convicted of cc9mm.ltting a s;^^cific of.fense, of complicity in thp. c^mmis-
sir^n of an off-enses or of conspiracy to commit an offense shall be convicted of an. attempt to corunit
the same offense in vlolatlon. of this section.

(D) It is an affmnative defense to a char^e under this section that the actor abar^^on^^ the actor`s
effort to commit the offense or otherwise prevented its commission, under circumstances manifest-
ing a complete and voluntary renunciation of the actor's crianinal purpose.

(E) (1) Whoever violates this section is guilty of an attempt to commit an offen^^. An attempt to
commit aggravated murder, murder, or an offense for which the maximum penalty is imprisonment
for lifie is a fe1^^v of the first degree. An. attezr^^^ to corrunit a drug abiIse csfTense for wbich the pen-
alty is determined by the amount or number of unit doses of the controlled substance involved in the
drug abuse offense is an offense of the same degree as the drug abuse ^^^^^^ attempted ^oul^. be if
that drug abuse offense had been ^onunitt.^^ and had involved an amount or number of unit doses of
the controlled substance that is within the next lower range of controlled substance amounts tlmn
was involved in the attempt. An attempt to commit any other offense is an offense of the next lesser
degree than the offense atteraipted. In the case of an attempt to commit ^z offense other than a violan
t^on of Chapter 3734. of the Revised Code that is not specifically classified, an atteg-npt is a misde-
meanor of the ^'irst degee if the offense attempted is a felony, and a misdemeanor of the fourth dea
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gree if the offense attempted is a ixiisdemeanor.1n. the case of an attempt to commit a violation of
any provision of Chapter 37340 of the Revised Code, other than section 3 734.18 of theRevi,^ed
Code, that relates to hazardoLis wastes, an attegnpt is a felony punishable by a fine of not more than
^^ntymfivethoLisand doI^ars or i.-npr1s^^^^^ for not more than eighteen months, or brstb., An at-
^empt to commit a minor misdemeanor, or to engkge in conspixacy,1 s not an offense under this sec-
tion.

(2) If a person is convicted of or pleads guilty to attempted rape and also is convicted of Gr
pleads guilty to a specification of the type described in section 2941.1418, 2.941.1419} Or 2991e1420
ofthe Revised Code, the o1`1`ender shall be sentenced to a prison ^errn or term of life amprisomient
pursuant to section 2971.03 of the Revised Code.

(3) In addition to any other sanctions imposed pursuant to division (E)1(1) of this section for
an attempt to commit aggravated inurder or murder in v^oletion o1`division (A) of tms sectiorz,1f ^^^
offender used a motor vehicle as the mea^.°is to attempt to ^o=^t tb.^ offense, the court shall impose
upon the offender a class tw-o suspension of the offender's driver's license, commercial driveaes 1aLL
cense, tem.porary instruction per^t, probationary license, or nogiresideiit operating privilege as
specified in division (A)(2) of section 4510.02 oj'the Revised Code.

(F) As used in this section:

(1) "Drug abuse offense" has the same r^^^ing as i-n section 2925. 01 of the Revised Code.

(^) "Motor vehicle" has the same meaning as in section 4501. 01 ofthe .^eviseel Code.

HISTORY:

134 v 1=1 511 (Eff 1-1 m74); 140 v S 210 (Eff 7-1 -83); 140 v H 651 (Eff 1 0-1 -84)} 144 v 14225
(1aff 10-23-91)s 146 v S 2 (Eff7-1-96); 1.48 v S 1070 Eff 3°23-2000, 151 v S 260, § l, eff. 1-2a07,
151 v H 461, § 1, eff. 4-4m07.
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