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1. 'URF, HISTORY A-ND DEVELOYNTEAdT OF EIT I:,uB:(LIi'Y IN OHIO HAS

BEEN SETTLED AND CLARIFIED BY THE GENERAL .^^sEmBLYa' AND

UPHELD BY T^S ComY° AS ^QUIRL-N^'..^ SPECIFIC INTENT TO Y:^IJYJR-E ° °°°°a°.°.°°t°..ti10

2° THE BURDEN OF PROOF (I.E.x PERSUASION) REMAINS WITH THE

PI.AF'iT;9:FF IN AN EIT CASE UNDER R.C. §2745°01 TO ESTABLISH THAT

`[`IIL, EINIPLOYER ACTED MITTH IN'1`E*dTCO ^'^1J-URE < s°,°.°r,°°°,°.°,°ti°°

3. THF: REB1.17T?BLE PRESUMPTION PROVIDED FOR ^:'"^ R.C. §2745.01(C)

ONLY SETTS THF, BURDEN OF PRODUCTiC3N TO THE EMPLOYER.°s.°. °<s°°°°°Y°.,4°°,°.°16

4° NVHE, R.E .eN EMPLOYER FAILS TO ADEQUATELY REIsIiT THE

PRES'€JN1PTIOI^ CREATED B^x^' RXa §2745n01(C)9 THE PLAINTIFF'S BURDEN

OF PROOF IS SATISFIED ESTABI.IS^TG THAT THE EMPLOYER ACTED

WITH SPECIFIC I.."^TENT TO IMRJR' '1`.^^E ENIPLOYEE THEREBY GrVIl^^^ RISE

TO A PR-T^.^4 F,4CZE CASE OF LIABILITY I;"NDER TIIE r.sri>pr.°°.q.1..8

5. WHEN THE PRESUMPTION CREATED By R.C. §2745.01(C) :̂ w RF-E1`^
SUCCESSFULLY REBUTTED, THE ONLY WAY THE EIViPLO'^E CAN PREVAIL
IS BY NlE Ei'YNi"^ 'I'HE BURDEN TO PROVE THAT T'RE ET^^OI-ER. ACTED
WITH THE SPE^^C INTENT T^"^ INJURE THE ^^LOYEE I^f ORDER TO

ESTABLISH LIABTLY 1 Y UNDER THE El'f S^ A'n,T& °,o°:°s°aQZZ°e°°1°.°.°°,°.°.°.°°°.°.°,°°°°.°e°a19
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TINDEIKNYFY .yera.,<>oo.o4.qr4.o.otia9.9e9ao1o.1-.a.a.1e,e.o.,aae>o.o<a4>o.o.o.o4w4ro.Qaqe.a.aa1eseke.eKO4a4,9.oRORa9aq25

S. 'I'HF, NTN'LH DISTRICT'S OP'^NION IS OUT OFI'OUCH VVITHTFI:^, LAW IN

OTHER tlURISY)ICT^ONS , rq.9osa-aqa9a.aaye.e.,a1eyeV,.ee,<>o.o.o<,Q,o.oR>4,qaQa05a9e.e^a.a.ao,e.o,os>9>q.q.o.a28
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insured/employer for Employer Intentional Tort claims ^'̂ 1.ed under R.C.
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Intentional Tort liability when an employee invokes R.C. §2745.01(C)
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endorsement to the insurer's policy excludes coverage for 5£Ral^ifity for
acts committed by or at the direction of an insured with c^eU^erate intent
to injure q.g9.9ao1eye.e.ara<ye,o.aba<,o»oKO<,4ao.o,aRO5.9.oaoryM qe9aya.<,e.a<1<yeye.er,e,o.o.oQ,9r48zesazeye.e.ara.,a,o.o,a9,33

1s "`a!RIL^ ^SUc2AINC:^ POLICIES ARE CONTRACTS, THE STATUTORY LAW

I^,T EFt+'ECT AT THE TIME OF CON'l`RA,.CTLNG IS INCOR&'ORA'rED INTO TMF,

POLICY TO DEFINE '^^^ SCOPE OF COV^RA^EAVAILABLE a s.a.a.>oo.oso:vt.qa9.4ao1ati,e.a^5

1 THE DOC7.'RII^'^ OF INFERRED INTENT DOES NOT RESULT IN

INDEI4LNI'IY CONVERA(xE WHEIei THE INTENT TO INSURE ARISES FI^^m R.C.

§2745R01(C)g^ ^^SU^^^ON oo,oRO,a9ososPqa9aeaayaqe9a.aaeY°Y,<a4,o.o.,4v9r4.9RON.4a9s.e.a.a<,e>o,oK,b,<.38
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5. REc^^^RY UNDER CIC$S UMBRE:LLA POLICY CAN ONLY BE HAD

WHEN THERE IS COVERAGE U-N:L^ER THE UNDERLYING POI.IC`Y AND ISN'T

OTHERWISE EXCI:UD^D FROM ^^VERAGI;q9>9.a.oR9rqsoaQS.ya9aQaas,o,a.ov9a9.o.o.oROryrsays.a-o42
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L SUMMARY OF THE ARGUMENT

In this case, the legal 1^s-ues raised by the three propositions of law relate, first, to

defining and clarifying the legal standard aiid parameters for determining the civil liability of all

Ohio ^ployers for Employer Intentional Torts (dFEl'l") pursuant to R.C. §2745.01(C) when

there has b^^^i a deliberate r^oval of an equipment safety guard (or the deliberate

misrepresentation of a toxic or hazardous substance in the workpla^e)YJ and, second, whether

insurers may, or are prohibited fr^in, providing indemlty coverage to en-iplolrers for such EIT

claian:^ now that the current law requires proof that the employer a^^edvrifih specific intent to

injure the employee. The presumption created by R.C. §2745.01(C) does not alter or lesson that

degree of proof.

VVhil^ this Court has decided cases in recent ^ear^ involving claims brought pursuant to

Ohio's Employer Intentional l`ort Statute, it has yet to address a case involvigig the specific

parameters of an employer's liability under subsection (C) of R.C. §2745e01 ilivolving the

rebuttable presumption of the employer's intent to injure clue to the deliberate ^^oval of a

safety guard.2 The issue of lrisu.x^.ce coverage for EIT cl^.i^.s has beL^ addressed by the Court

' This Court's opinion in^ewitt v. L.E. Myers Co., 134 Okr^^ St.sd 199, 2012aOli:lo-5317, 981
N.E.2d 795 addressecl. ^..^id gave ga1^aiiee regarding the definition of the statutory pl-irases
E6equl^^^ sa^^^y guard" and its "deliberate remr^val.s' Hewitt did not touch upon the issues
rc-izsed. by this case.

2 This Court does have one pending case %n-volving Revised Code Section 2745o01(C). See,
P^^^^ v. .I^roa.^°r^k ^"nd^trze,^^, ^'^ec., 2013m01^.€^-1358, 988 N.E.2d 67 (^Zt^. ^xst.), appeal allowed,
136 Ohio St.3d 14720 201^^Oh-:,o9^7903 993 N.E.2d 777, Pixley„ however, does not involve the
issues presLmted in the case suhjudicee In Pixle.y, the CoLut is considering the scope of persons
who are i^^^iided to be protected. by an Ld^quipa^^en^ safety guard" and how "deliberate removal"
lg to be detenninecl under the statute.
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in previous ca^^^^ but those cases were decided based upon the common law standard for aii EI'I'

claim before the tort was redefined by the General Assembly in 2005 to r^q-Liix^ the employer's

specific inteiit to injure the employee. The ^o-urt is presented here with the vehicle for

addressing whether such insurance coverage is perrnissible under current Ohio law and public

policy now that liability for EIT claims is premised upon such intent to ir^j-Li.re.

This appeal is before this Court from the fiIi-ng of a^i EIT case invohing an accidental fall

frorn scaffolding d-Liring the course and scope of empl^ymcnt. The injured ^^^ovee, Plaintiff-

Appellee Duane Men Hoyle (` 1\4r. Hoyl.e"), filed suit against his employer, Z)efendants-

Appe11ees D1"j Enteaprises, Inc. and Cavanaugh Bua^^i-ng Corporation ("DTJ" and "Cavanaugh"

respectively), seeking compensation for his anjuries. Cavanaugh and DTJ are named I^s-Li.reds

under commexcial general liability and uinbrella policies of insurance issued by Intervening

PlainIiff=Appel1ant The Cincinnati Insurance Company ("CIC"). CIC intervened and filerl an

intervenor's complaint seeking a declaratory judgincnt to determine CIC's obligations tmder

these policies to indemnify Cavanaugh and DTJ for the ETT claims made by Mr. Hoyle,

Pursuant to this Coun's precedents, intent in employer intentional torts at common law

could be proved in one oI'two ways: by establishing that the ^.arn was directly ^te^.^.e^. or was

s-dbstaratiall.y certain to occur. Harasyn, 49 Ohio St.3d at 1a5. Those two ways of establishing

an employer intentional tort have now been merged in the EIT statute. R.C. §2745.0l(A)

provides that "the einploye° shall not be liable uffless the plaintiff proves that the employer

COM^-e^tted the tortious act with the intent to fi^iure another or with the belief that the injury was

' See, eeg., ^^rdvo U'WtedFcaa^ndries, Inc,, 129 Oliio St.3d292;2011-Ohi^^3176, 951 N.E,2d
770, at l 1, fno 1; Penn Y`^^ffic ^.̂ oa vo AlUIns. Coo, 99 Ohio St.3d 22'7', 20Q3-Ohgom33'13y 790
N.E.2d 1199, at¶ 6; Ifarr^syn v. Normandy Metals, Inc:, 49 Ohio St.3d 173,175,551 N.E.2d 962
(1990).
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substantially certain to occur." The s-ubstantiaI ceitaintyr theory has been equated with

"deliberate z^tent.g9 R.C. §2745.01(B). So, -un^^ current Ohio law, the employer's specific or

direct intent to injure the emp1c^^ce is the only way to prove an erqployer}s liability. S-ee,

Kamin,skiv. Meta,^ & WzreProdso Co., 125 Ohio St.3d ^50x 2010-f71i1o-1027,927N.E.2d 1066,TJ

55. With that being so, the ^inp1^^^^ can. prove no viable claim against an employer for whi61^

there would or s}tou1d be insurance coverage because Ohio public policy proll1.b1fis ins-ur.ng torts

where there is a specific 1n^^^^ to inj-ure. Altemative1y, even if the direct intent tort c1a.^rn

which is the only remaining c1azni in this case ___ is proven ultimately to be true, coverage is

clearly and explicitly excluded -under the insurance policy issued by C1C because CIC's policy

does not provide coverage 1"^r an ernpl€^^erYs direct intent to injure. CIC's policy exclusion

eNpress1y precludes coverage when an employer's acts are committed with "deliberate intent to

injure."

IJnder R.C. §2745.01(C), liability for the deliberate removal of a safety gLiard also

amounts to a direct intent tort against the employer since it creates a rebuttable presumption that

the removal was "coa^infit^ed with intent to injure.s' Ile tn a1 c^W granted summary judgment to

CIC on coverage go-Lmds because 4{[a]ny possible surviving claim under RC. 2745.01 ^^^ would

necessarily include the si^^^iit to injure' and wotild thus be precluded by the insurance pcalicies."

(Su=. Judg. Op. 11, Apx, p. 19). The N-inlh D1strictp^ reversal of that summary judgment and

its ru1iiig in favor of coverage pursuant to R.C. §2745.01(C) atnounls to an unpr^^ederi1ed

expansion of coverage and approval of insurance for an ea-pl.^^er's direct intent to injure an

eTnployee. But it has long been against public policy in 01-iio to pennat indemnity coverage by an

1iis^er for direct 1ri1ent torts against employers. Blankenship v. Cincinnati Milacron Chem., Inc.,

69 Ohio St.2d 608, 6151 433 N.E02d 572, 577 (1982); Wedge.Produds, Inc. v. Harffibrd Equaty,
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Sales Co., 31 Ohio St.3d 65, 67, 509 N.E.Id 74 (1987). Accox^d,,Doe v. ah^a^^er, 90 Ohio St,3d

388, 391p 738 N.E.2d 1243 (2000).

..t'I. STATE1^ .̀^°.t^'TOFFAC7S

On M^^ch 19, 201€1, Mr. Hoyle filed this action allegi-ng that on March 24, 2008, he fell

from a scaffold €iu-ring the oou:r^e and scope of bis employment resulting in bodily injury.

Compl., Supp. p. I -17, When the fall a^^curred,..Mr. Hoyle was working as a carpenter on a

ladde-r jack scaffold (two ex:t;erision ladders positioned vertically with a w-wa^/worlc platfo^

^paitnang the space between them) to po^onn work on a thirdnfloo^ ext^.^'.o^ area approximately

thirteen feet off the ground at the Wyoga Place.Apartments in Cuyahoga Fa3.ls, Ohio. CompL ¶¶

11 -1 2, Supp. p. 4. Mr. Hoyle alleges the scaffold collapsed or othemriso failed, causing him to

fa1l the tl-drt^^n feet to the ground where he landed on a concrete pad and s-ustained injuries.

Compl. ¶ 14, Supp. p, 5. ln bis coniplaint,Mra Hoyle asserts claims for employer intentional tort

agairi.st Cavanaugh a-n€1 DTJ. Compl. ¶¶ 6-44, Suppo p. 3-140

As a result of these allegations, Ca.vanaugh. an(1 DTJ tendered the defense of Mr.1-Ioyleys

complaint to and made demand upon CIC to indemnify tl^ern for any judgment on, these claims

pursuant to Commeroial. General Liability ("CGL") and Umbrella Liability policies issued by

CIC naming Cavanaugh and D'1`,1 as the named inst^^edso CIC's MOS,l at 2-4v Supp. p. 19m21.

C1C had issued policy No. CPP 08175 12 covering a policy period of March 31, 2007 to March

31. 2010. Ex. A to (;IC"s MOSJ, Suppz p. 30n211 `1'he CGI, policy provided the following in

regard. to the coverage is^^ewhich is relevant to the propositions of law advanced hLTein by CIC:

We will pay those s-Luns that the insured becomes legally obligated to pay as
damages because of "bodily injury". .. to wMcb this i^^suranoe applies, We will
have the right aiid duty to d^^^iid the insured against any "suit" seeking those
ciarna^es, However, we will have no duty to defo^^d the ins^.^e^. against any "suit"
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seeking damages fors`bssdl.ly 1.njury" to wbich this insurance does not apply.

This lns-c^^^^^ does not apply to:

aq Expected or In^en^ed:^^^ury

"Bodily lnj=ry" . . , which may reasonably be expected to result from the
znte.^^ona.l . . . acts of the insured . . . , even if the injtuy or damage is of a
different degree or type than actually expected or intended.

CGI, Policy, Suppe p. 50, 5 1.

CIC's policy also included an endorsement, an Employers Liability Coverage Form on

Form GA 106 OH 0196, Whlcli. provides coverac,^,ej in relevant par-, as follows:

a. We will pay those sums that an llisured becomes legally obligated to pay as
€1^.ages because of "^odaly injury" sListaiaied by your "ernpIoyces" in the
"wofkpl.ace" and caused by an "intentional s.ef ' to 'w^^h this l-nsuran€^^
applies.. . .

2. Exclusaons.

'I'his insurance does not cover:

h. liability for acts ^ornmgtted by or at the direction of an insured with the
deliberate intent to injure. . .,

(Emphasis added). Emp. Liab. Cov. Form, Supp. p, 1 1 0s l l l>

The Employers Liability Coverage Fonn provided the following definition for

"intentional act":

SECTION V ---- DE:^.^'^TTIONS

3. "Intentional Act" means an act which is substantially certain to cause
"bodily injury". For purposes of the coverage afforded by this insurance,
an act is s-ubstantiall^ certaan. to cause "bodily injury" vVl^en all ^.^ree of the
following conditions are met:

a. An insured knows of tl^^ existence of a dangerous process, procedure,
instrumentality or condition within a^s'buszness operation;
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b. A-n Insured knows that if an 4'employee" is subjected by M^
employment to sue' h dangerous process, procedure, gnst-umentala^^ or
condition, then harm to the "employee" will be a s-Li^^tan^ial certainty;
and

c. An insured under such circumstances and with such knowledge, does
act to require the °°employde°° to cantiiiu^ to perform the dangerous
task.

Emp. Eiabo Cov. Form, Supp. p. 113.

Because paragraph 2.h ofThe Employers Liability Coverage endorsement on Fo^ GA

106 OH 0196 in the i^^-uran^e policy between Cavanaugh, DTJ, and CIC states, in relevant par(3

that eS^flhis insurance does not covcr: . . . liability for acts ^onunitted by o-r at the (lirection of an

insured with the deliberate intent to anfa^re.,i9 Emp. Liab. Cov. Form, S-.ipp. p. I 11, CIC has

mai-ntaa^^^ that, in accordance w%tb. this Court's Kaminski decision, there is no possibility under

which CIC niight owe a duty to indemnify Cavanaugh or DTJ for any jud^^ii^ whic1i may be

rendered following the trial of this matter. ClUs MOSJ, ^uppo p. 18a27; CIC's Reply Br., Supp.

p. 301m3207 CIC's Sur^Rep1.y Br., S-upp. p. 360a366; CIC's Reply Br., S-Lipp. p. 403-409. ^ other

words, either Mr. Hoyle will ha-ve failed to prove that Cavaitaugb. and. DTJ acted with intent to

injure MT. Hoyle and a defense verdict will be rendered (in whicb. case there will be nothing to

indemnify) or iMi. Hoyle will have met this burden. by proving that Cavanaugh and T3'I'J acted

^^th the intent to cause his injury, and any obligation by CIC to indemnif^ Cavanaugh and DTJ

will be in direct ^ontravention. to paragraph 21. of the policy's endorsement in the Employers

Liability Coverage Form on Form GA. 106 OI-T 01 96 aa^d in. direct violation of Ohio public

policy. And wkr^^e CIC has provided a defense atid f:€..^^y intends to defend (;^vanaugh and DTJ

thr^^gh the trial of this matter, CIC's MOSJ at 2, Supp. p. 19, CIC seeks this Caurt's direction as

to its duty to indenuffy in light of the 2005 change in Ohio's EIT ^tati^^^ and this Court's
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interpretation of that statute.

1-n order to resolve the questions surrounding coverage for Mr. Hoyle's claims, CIC

moved the trial court for ^en-nission to intervene as an z^t eening plaintiff in order to secure a

declaratory judgment on the issue of coverage. CIC's Mot. Intervene, Ted. 40. Permission to

intervene was granted by the trial court in June 2011. J.E. dtd. 6/29111, T,d.e 41. Thereafter, the

parties filed s-Lmimary .jud.^^^', motions with the trial court addressing Cavanaugh and DTJ's

liability to ^&o Hoyle on his :F;TT claims as well as CIC's duty to indemnify any jud^nent Nire

I-loyle might obtain in his favor oti. those tort claimse4

T.^^ tnal court granted summary judgment in ^livor of CIC declariiig that ^^^^^ was no

duty to igidemfxafy Cavanaugh and DTJ for I-Mr. Hov1e's EI"l" cl.a.im. s.^ Summ. Judg. Op. 1, Apx. p.

26-27y Su°rm. J-udg. Op, :CI,.APx. p. 17-19. The trial co-Lut held as follows:

The Court finds that the policies exclude coverage for employer liability under
R.C. 2745.01. R.C. 2745.01 defines "substantially certain" as meaning "that an
employer acts with deliberate intent to cause an employee to suffer an injury, a
disease, a condition, or death." The Ohio ^^^^^i-ne (;ourt has held that "Under
R.C. 2745.014 the only way an employee can recover is if the employer acted with
intent to cause an injury." "[Tlh.^ General Assembly's intent in enacting R.C.
2745.01, as expressed parfieLilarly in 2745.01(:B), is to permit recovery for
employea.° intentional torts only when an em-pIoyer acts wzt?^ sDecific intent t^
cause an injury, stib;^^^ to subsections (C) and (D)." K'aminski v. Metal & ^ir€:
Products Co., 125 Ohio St.3d 250 (2010).

Summ. Judg. Op. 11, Apx. p. 18-1 9. See also, Summ. Judg. Op, 1, Apx. p. 27.

The parties' su=aryjudgment br^^^iig oii the issue of C1'C ^^^era^^ ^^^^ig,5tions to indennif;,"
DTJ and Cavanaugh is contained in the Supplement. The Supplement does not contain the many
notices of supplemental authonty which were filed by the parties.

' The tna1 court also gaiited partial ^^nmary judgment in fa.-vor of DTJ a^.d Cavanaugh on Mr.
Hoyle's EIT claims, except for the claim predicated up^-ii the rebuttable ^res-cmptioll, provided
for by R.C. §2745.01 (^) and whether pins used to hold the ladder jack to the ladder constitute an
4xequipmen^ safety guard." Summ. :Tudg. Op. Iy Apx. p. 28; Summ. Judg. Op. II, Apx. p. 1 9-20.
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On reconfiideration,6 the trial court specifica.iy took issue with the arg€.nnent that the

^^^ebtittable pres-umption" that may be created uiider subsection (C) of R.C. §2745.01 is not the

equivalent of deliberate intent. According to the trial court, bEI'^.^ov possib1e surviving claim under

R.C. 2745.01 (^) would n^^^^saffly include the 'intent to injure' and would thus be precluded by

the insuxance policies." Surp.m. Judg. Op. II, Apx. p. 19.

In a two-to-one decisioii, the Ninth Distriot reversed the trial court's surnm^ j-ti^^ent.

,^oyle v, .D^ ,̀^.Fnts.: .Inc.s 2013-Ohio-3223, 994 N.E,2d 492 (9th Dist.) ("App. Op.Y'), Apx. p. 5-

15. The majority held that "x[b]ased upon the presumption of deliberate intent under R.C.

2745.01(C), there could exist a ez^^umst^^e wi-i^^^ aii employee prevails on his claim of

intentional tort without the complained action constituting 'deliberate intent' to injure uiider the

terms of the policy." App. Op., T 21, Apx. p, 14. Judge Hensal, in dissent, citing .F.^oudek v.

71yssenKrupp:'dateria1s N. A., In.c.y 134 Ohio St.3d 491, 201.2-Oixio-5685, 983 N.E.2d 1253,

25, came to the opposite conclusion, stating: "The policy at issue in this case specifically

excludes coverage for 'acts committed * * with the deliberate i-atent to inj ure[.]' In light of the

other provisions of the contract that specifically mirror tiio state of the ia^v at the time it was

created, I would find that the parties intended for the temi 'deliberate intent' to have the sain^

meaning under the contract as under Section 2745.01." App. Op., T., 23 (&Iensal, J., disserat), .A,px,

p. 15-16.

The 2-1 decision and opinion of the Ninth Appellate District is legally flawed be^ause,

(1) it fails to adhere to this Coairt's binding r^^ecedent i.ntem. , retirg R..C.. §2745.01 to require an

employee to establish the employer's direct or deliberate intent to injure the employee in order to

^After the trial court ganted summary judgment in favor of CIC on April 20, 2012, ^DTJ and
Ca;vana.-ugh moved for reconsideration to allow furflier briefing on the coverage issue. DTJ's
Mot. Reconsider, T.d. 1.26, The trial court granted reconsideration and vacated in part the
summary judgment opinion entered on April 20, 2012, J.E. dtd. 5; 15f12, 'i".de 130.
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prevail -altimate1y on a claim for einplc^^^^ intc-iitional tort; (2) it disregards the public policy of

Ohio which prohibits s insurer ftom indemnifying conduct and a^t-ions by employers which

involve direct ^^^en^ to injure as the ct^^pa}^^^ basis giving idse to liabi1ity-, and, alternatively, (3) it

moncously iinpc^^^^ upon insurers the duty to indemnify an insured-m^^^ver when an

einployee invokes R.C. §2745.0^ (C) in an effort to create a presumption of intent to injure due to

the employer's deliberate removal of an ^quzpnt^^it safety guard notwithstanding an endorsement

in the insurer's policy - like the one found in CIC's policy here - excludiii^ coverage for

"liability for acts conunitted by or at the direction of an insured with. deliberate intent to injure."

CIC timely appealed to this ^ourte Not. of App., Apx. p. 1-4. Tt^^ case has been

accepted a: a j-u-risdictional appeal to address C IC's three propositions of law. See, 137 Ohio

St.3d 1421, 2013-Ohio-5285, 998 N.E.2d 1177.

III 9RG^^.,^,t^1"rREr;ARDIiYGAP^.,^`.,^.^.?+Ta`'SPROPO.VI^'.^O,,YSOFI-AW

A. Proposition of Law No1 Ia

WHE:^ AN ^IMPL^YEEIS REK,'^^^G u^^-N, R.C. §2745.01(C) TO CREATE A

REBUTTABLE PRESUMPTION OF L-'d'Y`ENT TO EN,9JRE ARISING' ^RO. THE

ENTP"f^^YER'S DELIBERATE REMOVAI, OF AN EQUIPMENT SAFETY (;IJARD,
THE ULTiMIATE BURDEN RENWINS WITH THE EMTLOYEE TO PROVE THAT

THF FMPLOYT2;R ACTED WITH "DEL^^RA`^E TNTENT9% IN ORDER TO

ESTABLISH I,IABILrI'Y AGATNST 'I'Hl-; ENIPLOYER FOR 4-N Empy:oYER

IN"I'ENTIoNAi TORTa

With respect to P^opositi€^^^ of Law No. I, the Court m-u^t d^^en-nane w'^ether the

presumption w^^h mag^ ^^ created by R.C. §2745o01 (C) is suffi^en^ to establish liability against

an employer for EIT liability now that this Court has made it clear such:liahility only exists upon

establishing the einployer's deliberate ffitmt to inj^re.. Houdek v. YhyssenKrupp Afe^^efials X A.,

Inc., 134 O'hio St.3d 491, 2012-01-iio95685, 983) KE.2d. 1253, at 125. By failing to follow this
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C;ou.rt5s decisions in cases like Houdek and Stetter v. R.J. Corman Derazt°nient Sera7s.Y L,L,C,, 125

Ohio St.3d 280, 2010mOhio-1029, 927 N.E.2d 1092, the Nintb. District's decision in the case at

bar, if left to stand, signals a seismic shift in the current EIT law as adopted and enacted by

C^hio's, C^etieral. Assenib1y0 Without correction by this Court, it will serve as legal authority

leading otliea t-riai and appellate courts to stray from the C^eriers,i Assembly's pulpose in enacting

R.C. §2745.01 to lirnit recovery for ernplsyer intentional torts to orily those most ^^^gimis cases

when an. employer has acted with specific intent to cause an injury.

1. Tlxe lxastonr and deveio ment of :^IT liabllik in Ohio has beera. ^ett1^d ancl
c1ari^ed b r the C^^er^^ A.^se^.^sl - a.^d u hel^l ^S ^i.s C;c^u^°^: as reg ui^°^
specl.^c inte^.t to 1n^.re. ^

Generally, an employee is precl-uded from s-uing the Lmplryer as a result of a work-

related inj-ury that is covered by the Ohio Workers' Compensation Act. See, Ohio C",oiistatuti€^n

Article Il, Section 35; R.C. Cr'hapter 4123. -ilat changed thirty-tws^ years ago when this Court

decided Blankeatship v. Cincinnati Milacron Chexnacals, Inc., 69 Ohio St.2d 608, 614, 433

N.E.2cl 572 (1982). C<`res.ti-ng an exception to the general rule, s^^ank-ens,^^p held that an

employee could sue an employer for wor1€-reXated i^^juries, but only if the en-ip1oyer intentionally

inflicted the injuries. Under Bland^^nshipg this C'o-Lu-t specifically ruled that iieither Article I.1g

Section 35 of the Ohio Constitution nor R.C. §4123.74 preclude an. employee from seeking

damages aga.i-nst an einplc^yer for an intentional tort. Blan,kenship, s^^prci, syllabus. This

excqptir^^i was intended to apply to only the most egregious cases of employer wrongdoing. The

' For a tliorough and more expansive discussion of the legal history and development of tort
liability of ernployers for injuries inflicted upon eiTaployces leading to the enactment of the
current version of R.C. ^27145.01, see Kami.^ski v. Metal & Wire 1arods. Co., 12-i Ohio St.3d 250,
201 0-Ohio-102i, 927 N.E.2d 1066, ^11 14-46, 78-87.
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Court reasoned that "[a]ffording an employer immunity for his intentional behavior would not

promote [a safe and inju^-fr^e work environment], for an employer could coinm1.t intentional

acts with inipunity with the knowledge that, at the very most, his workers' compensation

premiums may slightly rise.Y' Id. at 615.

Two years later, this Court declded:}"one:s v. T71P Development Co., 15 Olila St.3d 90, 472

N.E.2d 1046 (19$4), The Jones Court clarified the Blank:enshzp holding by provida^.g a working

del"`^tion of the tort: "An intentional tort is an act committed with the intent to injure another, or

committed with the belief that such injury is substantially certain to ^^cur."Id, at 95, ^^^t the

Jones definition resulted in further confusion surrounding what was meant by "substantial

certainty."

In 1986, the Ohio General Assembly enacted R.C. §4121.80 in an effort to d^-fine an

einplover intentional tort as i`an act committed with the iiitent to iiij-^e another or ^^^ninitted

with the beliel`that an injury is substantially cer.ts:z^ to occur." However, this C ^^rt declared the

legislation unconstitutional in Brady v. Sq,^`^^y-Kleen Corp., 61 Ohio St.3d 624, 576 NaE,2d i22

(1991). The Brady Court concluded that the legislature exceeded its ^onstlttitional authority by

promulgating a law that addresses a situation which takes place outside the context of an

employment relationship.

While the constitutionality of R.C. §411.1.80 was being litigated in Ohio's courts, the

case of Van Fossen v. .^^^^^^^- & Md{;ox Co., 36 Ohio St.3d 100, 522 N.E.2d 489 (1988) was

decided in 19$8, In Van Fossen. the Court sou^^f 't-o llm-l.t the inference of employer intent by

establishing knowledge as an important eleinent. Id, paragraphs five and six o.^the syllabus.

Three years after Van Fossen was announced, this Court handed down Fyffe v. Jeno's,

Inc., 59 OWo St.3d 115, 570 N.E.2d 1108 (1991) in an effort to clarify the previous holding in.
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Van Fossen and establish the stand.aTd for employer intentional tort liability. The I^v^ỳ^c Court set

forth a test for establishing "intent" with respect to the "substantial certainty" aspect of ^.^.ployer

intentional torts. Under FyfftF a plaintiff was required to satisfy threem^ron,^^ to ^^^^^^sU1y

m^^tain. a cause of action against an employer for intentional tort:

(1) knowledge by the employer of the existence of a danger.ous process,
lsr^^edu.re, instumentalaty or cotidalion wgffiin its business operation;

(2) knowledge by the employer that if the employee is subjected by his
ernployment to such dangerous process, procedure, instrumentality or condition,
then harm to the einp1^^^^ will be a sub^tantial. certainty; anci

(3) That the employer, under such circumstances, and with such knowledge,
did act to require the eniployee to continue to per1"oam the dangerous 1ask,

Id., at 118.

In 1993, the General As^emblv passed R.C. §2745.01 which altem-pted to exact a stricter

standard of proving intent by the employer. But this Court struck this legislative provision down

in State ex re1. Ohio,4^°.^-CIO v. Voinovich, 69 Ohio St.3d 225, 631 N.E.2d 582 (1 994).1n doing

so, this Court relied upon. the previous holding in Brady as evs.^ence that tb.^ sectioli on

intentional torts was not ^^la^ed to the "common purpose of the bill."

In 1995, 1l-ic legislature passed a revised version of R.C. §2745.01 vvhicb replaced the

cor^^on law cause of action with a new statutory provision that required t}ie plaintiff to estdblish

by clear and convincing evidence that the employer caused the injury. But that statute suffered a

siniilar fate as previous legislation when this Court declared R.C. §2745.01 ^co-nslitational in

Johnson v, BP Chemicals, Inc., 85 Ohio S0 ) d 298, 707 ME.2d 1107 (1999). The Johnson Court

held that this standard is "so unreasonable and excessive that 1l-ie chance of recovery of damages

by mployces for i-ntenl^^nal torts conirn^tted by employers in the workplace is virtually zero."

Id., at 3077.
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In 2004, the Ch^^ General Assembly enacted the caa^^^^^^t version of R.C. §2745.01 to

^^eal. the 1995 version of R.C. ^§2745,01. and 2305.112. The c-LuTent statute took effect on April

7, 2005. I'^^^ ^^^en^ version of the El`I' ^tata.^^ limits the "substantially certain to occ.u9' elenient

to only conduct where "an employer acts with deliberate intent to cause an employee to suffer an

injury, a disease, a condition or death." R.C. §2745.01(B). Further, the current statute "creates a

rebuttable presumption that the [del^bera^^] ^^^^val [of an equipment sa^^ty guard] or

[deliberate] misrepresentation [of a toxic or hazardous substance] was committed with intent to

injure another if an injury or an occupational disease or ^^ndition. ^^cur^ as a direct result." R.C.

§2745.01(C).

'I"I^e full text of the current R.C. §2745.01 is as frl.lows,

(A) In an action brought against aii eniployer by an =ployee, or by the
d^^md^^^ s-Lirvivors of a deceased ernployce, for dainages resulting from
an ira^^^^^ional. tort ^omrnitted. by the employer d^unng the course of
employment, the employer shaE not be liable -unl^^s the plaintiff proves
that the employer committed the tortious act with, the intent to injure
another or with the belief that the anju-ry was substantially certain to occur.

(B) As used iin. this section.4 "substantially certain" means that an einpI^^^r acts
wit^i deliberate intent to ca-u^e an employee to guffer an iqj-LaryY a disease. a
condition, or death,

(C) Deliberate removal by an employer of an equipment safety guard or
dclit^erate -misrepresez^tation of a toxic or hazar^ou^ substance creates a
rebuttable pres-umpt%on that the removal or misr^^^^^entation was
^^^^^ed with iaitent to injure another if aii injury or a.^^ occupatg^nal
disease ^^ condition occ;m as a direct result.

(D) `IMs section does not apply to ^lai_ms arising during the course of
emplr^^inent inv^lv%rig discrimination, ^'j-vi1 rights, retaliation, harassment
in -^iolation of Chapter 4112. of the Revised Code, intentional zn.^^ctio^. of
emotional distr^^s'not compensable under Chapters 4121, ar^^ 4123. of the
Revised Code, contract, promissory estoppel, or r^efam.^^^ono

h-i 2010, this Court upheld the constitutionality of the current version of R.C. §2745M>

See, .I^aminskio supra, syllabus, and its companion case, Stetter-, supra, ^^agraphs one and two
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of the syllabus. s°T1ie net result o1'th^^e hvo decisions is to ^^^^fir^^. the comtitutl^nal validity of

R.C. 2745.01." Kaman.ski, at T 2. In upholding the constitutionality of the current EIT stabate,

this (;ourt observed that R.C. §2745,01 "intends to s1giiificantly restrict actions for employer

iii^ent1ona1 torts * * * ." Id., at T 57. `1'hat public policy detennination has been ^nade by the

General Assembly and it is not th.e province o1`the courts to second guess such policy choices of

the legislature. Id., at 74-75 (citations omitted).

2. The burden of roof ^.ea ersuasa^^ emains w1th the 121aintiff a^ ^^ ^^
ca^e und^r RoCo °2Z45a01 to ^^tabli^^ that the eM ia^ er acted with in^^^^
to

The burden of proof is a ssssut^^tant1v^' aspect of a claim." Raleigh v. Illinois Dept. of

lieveniie, 530 U.S. 151 20-21, 120 S.Ct. 1951, 147 1a.:Ed.2d 13 (2000); Director, ^^^^ qf

Workersi Compensation Programs v. Greenwich Collierles, 512 U.S. 267, 271, 114 S.Clt. 225 1,

129 L.Ed.2d 221 (1994) ("["a']he assigmnent of the burd^ii of proof is a rule of s-Libstant1ve law

G-arrett v. MooresMcCorn^^ck Coe, 317 U.S. 239, 249, 63 S.Ct. 246, 87 L.Ed. 239 (1942)

("[T]he burderi of proofe.. fis; part of the very substance of [the plain1iff-s] claim and cannot be

considered a mere incident of a form of pr^^edure"). 13nder the law of Omo, i11s the p1a1ntiff s

obligation, in order to -recover against a defendant, to produce evidence which fum1sh^s a

reasonable basis for sustaining his claim. .^^indon v. Lee Motorsr Inc., 161 Ohio St. 82, 99, 118

N.E.2d 147 (1954). See also, Zr^fzres v. Peters, 160 Obto St. 267, 115 N.E.2d 838 (1953),

paragra.tph one of the sv1labus ("One wh.^ seeks relief 1Zv 9ud1ciaJ process must present proof of

the basic facts essential to establish li1s right to such relief, or 1'ai11n his acti.o.n.")

The t^n "burden of proof' is a composite burden that "encompasses two different

aspects of ^^^of- the 1^^rd^^ of go1gig fonvartl with evidence (or burden of prodLicx1on) and the
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burden of persuasion." Chari v. Toae, 91 Ohio St.3d 32 sY 326, 744 MF..2d '1163 (2001), citing

.Xenga v, Wallace, 37 Ohio St.3d 21.6, 219, 524 N.E.2d 889 (1988); ;5tate v. Robinson, 47 Ohio

St.2d 103, 107, 351 N.Eo2tl 88 (1976). "The term `burden of production' tells a ^^-urt which

party m-List come forward with evidence to support a particular proposition, whereas 'burden of

persuasion' detennines Wh^ch party must produce sufficient evidence to conOin^^ a judge that a

fact has been established.'Y 29 ^^^can Jurisprudence 2d, Evidence, Secfiaon. 171 (2012)a "The

burden of persuasion never leaves the party on whom. it is origina11y cast." ld. Thus, what can

shift is "the burden of going forward with the evidence, rather than the actual burden of ^^^of

The ^urden. which rests upon the plaantiff, to establish tl-ic m^t-caial averments of his or h^ cause

of action ne-ver shifts.S4 42 Obia^ Jurisprudence 3d, Evidence and Witnesses, Section 84

(2012).

This Court's recent precedents in the area of EIT cases have held that, under Revised

Code Section 2745.01, btA^^^^t a deliberate intent to inj^e another, an employer is not liable for

a claim alleging an employer inten^^nal. tort, and the injured employee's exclusive remedy is

withi-n the workers' compensation syr^^em.'7 H6udek, supra, at ¶ 25; see also, id,, at ¶29 ("R.C.

2745.01 limits claims against employers for 1^^^tit^onal torts to circumstances demonstrating a

deliberate intent to cause injury to an employee.") As was stated in both Kamin.^ki and its

companion case, Stetter, the General Assenibly intended to limit claims for e-mployer intentional

torts to si^.-^.t1ons in wbich an einp1oyer acts witb. the "specific intent" to cause a^i injury to

another. Kaminski, at ¶ 56; &etter, at ¶ 26. Jn Sfetter,, this Coiurt stated. that by ciiact1ng R.C.

§2745.01, the Ohio General Assembly meant to "significantly ctartall an. employee's access to

^^mmon-law daniagesjp and S`perna^^ recovery for ernployer intentional torts only when asi

employer acts with specific inteiit to cause in;ury." M, at ¶ 24.
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<.plslying the forego1^^^ to the ^^^e at bar, the party ,N,yho files a complaint alleging an EIT

clal.m. ander R.C. §2745.01 has the ultimate burden to prove that the employer acted with intent

to injure the eniplovee. That is, the em-ploy^^ asserting a violation of the EIT ^ta-tute has the

burden of ^^s-Liaslon by a ^repend^^aiice of the evidence. That b-urden of persuasion never

leaves the party who is alleging a violation of the E1'1' statute.8

3. The rela^ttalal^ ^^^um Ao^ ro^^ed for i.n BoCa '2fi45a01 LQ onl shafts
the ^^rden of jRrosl.uclaon l2 the emplqvero

A presumption only shifts the burden of going forward (not the burden of perstaaslon)

and, if unrebutted, entztl.^s the beneficiary of the presumption to judgment on the point at issue.

Carson v. Metropolitan Lift. Ins. Co., 165 Ohio St. 238, 243-244, 135 N.E.2d 259 (1956). The

burden on a party to establish the material averments of his or her cause of action bv a,

preponderance of all the evidence nevershi^s at any time during the course of the trial by reason

of pres-umptions in. favor of one party or by a prima ^`̂ a^^^ case made in his or her favor even

fihough he or she may be aided by a rebuttable presumption. Brunny v. Prudential Ins. Co. of

Ameraca, 151 Ohio St. 86, 93, 84 N.E.2d 504 (1949). In skro:rt, in. eavil actions, a presumption is

not ^-vid^^e and does not switch the burden of proof; it affects c^iilv the burden of going forward

with evidence. See, I.^orsley v, Essman, 145 Ohio Alsp.3d 438, 443, 763 N.E.2d 245 (4th Dist.

2001); Evid.R. 301. "The e-fl-ect of ^^buttiiig a presumption 1ias been characterized as 'bursting

Cavanatip-h is simply wrong when it bas argued that "'a] rebuttable presumption shifts the
barden. of ls^ool'lo the =ployer.s^ Cavanaugh Juris. Merno at p. 6. Furt1ier, as established
herein, Cavanaugli, is legally incorrect when it asserts that the effect of an unrebutted
presumption under subsection (C) of the 1;1:T statute means that "it will be found liable without
any definitive determination of its 'delil^^Tate intent to injure' Mr. Hoyle, but simp1^ba^ed solely
on the ^tatLita^ presumption." (Emphasis added.) Cavanaugli J-Luls. Mea^o at p. 6. Any finding
by a ju-ry of liability against Cavanaugh -,Nrill most certainly be a "deliniti^e detelminatl^ll.y" that
Cavanaugh acted with such intent.
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the bubble,' ^^^ the case tlieii proceeding as if the presumption had never arisenap' Timberlake

v. Sayre, 4tli Dist. Scioto No. 09CA3269, 2009-Ohio-6005, at ¶ 24.

In order for an ernp1oyeey 1'^e Mr. Hoyle, to prevail in this or any other EIT case, he or

she will always have the bu-rden to establish the intent to inj-^^^ the ernp1oyee. See, Kamzazska,

supra, at ¶ 55; Houdek, supra, ¶ 25, Any presumption which might be created by viftue of R.C.

§2745.01^^^ due to the deliberate ^^ni^val of an. ^q-uilsment safety guard does not satisfy the

employee's ultimate burden to prove that the employer's actions were done with specific intent

to injure.

When the federal courts sitting in Ohio have applied this Court's lxo:ldzn^s from Kaminski

and its progeny to R.C, §27145.01 ^^^ cases, #l-iey have a m^ed at the same conclusion suIaportiiig

this Court's adoption of Proposition of Law No. I --- i.e., that the onl^r "intent" sIand^(i that

applies to EIT cases is specific, deliberate intent to injure. Rudisill v. -l:°ord Motor Company, 709

F.3d 595, 603 (6th Cir. 2013). See alsra,..^rondal^ Industrial Contractors,..lnc, v. Vi€^ginaa Surei^

^ompany, Inc., 7154 F.Suppo2cl 927 N.D. Ohio 20 10).

Rudisill is a case which directly involves the application of subsection (C) of the

employer liitenti€^nal tort statute, R.C. §2745.01. After discussing what is necessary in order for

an enipl^^er to rebut the ^^^sumption, under subsection (C), the Sixtkr. Circuit states the following

which is directly on point with the analysis of whether the employee must prove a "deliberate

intent to injure" even when the employee has benefit o^^^ ^^^sump€iono

In sum, the evidence taken frrgm- all four ^^clor:^ together wrmfld not enable a
reasonable jury to conclude that Ford acted with the deliberate laitent to injure Rudisillo
Because such intent is an essential element of an intentional-tort claim under Ohio
Revised Coa^e Section 2 14;ti0 .1, summary judginent for Ford was properly granted.

Although this result might seem harsh to an injured emplovee like Rudisill, it is
tl-ie res-Lilt of ^ea^oned public policy. The 'social bargain' oI"work^rs' compen sat1on is a
twa^^way street: true, employees give up the ability to bring tort claims on anything less
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than a demanding sh^Aring of inteait to ia^^-ure. But in turra they obtain compensation for a
van^ty of iiijuries, regardless of fault, for which the common law provided no retnedy,

(Emphasis addede) Rudisill, supra, 709 F.3d at 612. See also, Irondale Industfial Contrtzelors at

933 ("Subsection (C) [of R.C. §2745.01] is not a separate tort, it merely provides a legally

cognizable example of 'intent to anjure."P)

44 W^^^^ an eM I2 ^^ ^aflsto adgguat^1 ^^^^^ ^hc ^^^^^ tis^^ create^ ^^v..............
R.C. 2°^45.01.^; ^ae i^,^a^.ff s t^^.rden-of-pra^a^^' is s^.^.sfi^;d es---t- -al^li^hing
that ttie ---Sm I€^ er acted -tva^^ ^^effi^ ^^^^^ ^^ ,m'^^^ ^^ em ioyeeI -
thereb "^jg rise to ^ rima Lcf^ case of H.Affily under tla.^^IT ^^atutee

This Court has said tha^ legal presta.rraptioras, if left unrebutted, ar^^rima,^'e^^^e evidence of

the fact presumed. Behrercs v. Behrens, 47 Ohio St. 323, 331, 25 N.E. 209 (1890). When a

rebuttable presumption is left ^^butted, "it settles the question involved [and] serves to

^^tablish a ^^^rn^z facie casee" Shepherd v. Midland illut. Life Ins. Crs., 152 Ohio St. 6, 15, 87

N.E.2d 156 (1949).

Consequently, should an em.-Ployer like Cavanaugb fail to come forward with evidence

that adequately rebuts the presumption of intent to ixij-^^ created by R.C. §274,5.01(C),' the

plain^iffs burden of proof will be satisfied and it will be established conclusively that the

employer acted witli. the specific deliberate intent to inj^ure the employee wbieli will result in

liability being imposed under the EIT statute. 'r°busR the employer's failure II.-o xeb-ut the

presumption will have potentially catastrophic consequences for the ernployer because it would

result in either a directed verdict or an affirmative ins'^ic-tion to the jury that the employer's

9 This case does not req-Liire the Court to address or decide the qua^.tum, of evidence necessary for
the employer to rebut the presumption under R.C. §2745,01 (C) nor is the Co^tt being called
upon to decide whether the ^^es-amptian is rebutted as a inatter of law or is to be presented to the
jury as a factual determination. See, Downard v. Rumpke of Olaioj Inc., 12th Dist. Butler No.
CA2012-11LL218, 2013-Ohi.o-4760, appeal pending.
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intent to injure the employee is to be presumed by t-he jury in accordance with Ohio 1aw,"

5. ^^^en ^^^ 121,u^ ^^^^ ^^^^^ed by R,,C. 2745:(Y1 ^; has been succesLfmk
rebutted the onl way the IM. L ^^ can ^°^^^ 1^ b ^.ee^;in the ba^r^.e^.
ta^ ro^^ that ^^^ eM laKer acted ^^^^^ ^^^ ^ ^cfflc intent to
eM lpyee 1n order to establish lia1^^ un^^^ t-he EIT statute.

Ins11"y^care.Nursang Home, Inc. v. Fifth Yhird Bank, 98 Ohio St.3d 545, 2^^3-Ohioa2Z87y

787 N.E.2d 1217, this Cou-rt stated that "where a rebuttable presutnption exists, a party

challenging the presumed fact z^^^.st produce evidence of a nature that counterbalances t^^^

presumpt^o'n or leaves the case in equipoise. Only upon'the production of sufficient rebutting

evidence does the presumption disappear." Id., at 35 (citing Carson v. Metro. Life Ins. Co., 156

Ohio St. 104, 108, 100 N.E.2d 197 (1951).^ NVhe^e a presumption is rebuttable, sueb. as the case

here under R.C. §2745.01(C;), the production of evidence disputing or contrary to the

^^^smiptaost causes the presumption to disappear as if it had never arisen. See, Ayers v.

Woodard, 1 66 Ohio St. 138, 144, 140 N.F.2d 401 (1957); In re Ga^^^^^anvhi^-s qf Breece, 173

Ohio St. 542, 555, 184 N.E.2d 386 (1962); see also, 1980 Staff Note, Fvid.R. 301 ("once a

presumption is met with sufficient countervailing evid^^^^. it falls and ^^^ ^^^surr.3ption. serves no

fart^er luncfi^on. If r€^b-utted, the jury is not instructed that a presumption existed").

'Ibis issue was discussed ^v the Sixth Circuit in Rudisill where the cou-rt stated:

The district court's -rul.i-ng that Ford had successfully rebutted the i^tent-to-injur^
presumption by adducing evidence of a lack of intent to inj-Li^e does not mean that

10 Cavanaugh and DTJ take is^9,^e wi.tb. the fact that, while the trial court derA^^ their summaiy
jtidgrnent motion due to issues of fact remaining on Mr. 1-loy1e's EIT claim under R.C.
§21745e01.(Q, it granted ^^^mmary judgment to CIC on all claims. Cavanaugh's 3^iisa Memo at
pp. 4, 6. T7liere is nothing -incorz^^^^enC or irreconcilable with, the trial court's nAings. Cav^augl-i
may have liability to Mr. Hoyle. Cavanaugh ma,ynsat. Whichever way the jury resolves that
issue, if liability is fo^ind ultimately against Cavanaugh, there will be no coverage available
ander the CIC policy.
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Rud.isil^ was required to present evi.den^^ of an intent to iqjtire in order to invoke
the presumption in the first place. There is a significant difference between giving
the defendant an opportunity to rebut a presumption and a findi-ng that no
presumption arose to begin wikh. Once the rebuttable presumption has ^^^^^
^^^^^^sU1v inves:^ed, the burden is on the defendant to rebut it by ilitroducing
evid^ii^e ^f the lack of an intent to injure; by contrast, in the absence of a
presumption, the burden would be rsri tdaep,^^intJ in the first instance to introduce
evidence of the intent to injure.
(Emphasis sic.)

709 F,3d at 608.

'The Ninth District ar-tuallv was correct on ^l-iis point wl^^^ it stated:

A presumption s1^.^^ the evidentiary burden of pr^od-uci^^ evidence, i.e., the
burden of going forward, to the partv against whom the presumption is directed.
However, a rebuttable presumption does not carry forward as evidence once the opposing
party has ^^butted the presumed fact. Thus, once the presuinption is a^^et with sufficient
countervailing evidence, it fails and sLTv^s no ftar:^^^ evidentiary ^urpose, Tl8^ case then
proceeds as ^^"ilae presumption had never arisen. ^^^tema1 citations omitted.) (Emphasis
added.)

App, Op, at T, 18, Apx. p. 13, qu^ti-ng Hezl1 v. Kemper Ins. Cos., 4tl-i Dist. PickawavNoe 02CA17,

2003^Ohioa5457, T 92. It was in the appi^cafiion, of ffii:^ principle upon the coverage issue that the

Ninth District went astray.

When the presumption created bv R.C. §2745.01(^) has been successfully r6butted with

evidence offered by the employer, the presumption ^ffiat the employer intended to iqjure the

employee will "disappear as if it had never arisen" and "x[flh^ case th^ii proceeds as if the

pr^^-uniption had never ar^sene" OOnce the employer i^^^od-LT^^^ sufficient competent evidence to

rebut the presumption that it did not intend to iiij-ure, the case will be submitted to the jury to

-perforrn its function of ^^^g and assessing the credibility of the employee's evidence (and

perhaps tl-ie employer's rebuttal e-vidence), and, in doing so, can find in favor of or against the

employer. Downard, supra, 2013 -Ohits-47600 at ^ 78. '"he bi.^°den ^^^^^suasion, however, )ki^^

remain with the employee and the otilv way for the Lmplovce to prevail under the EIT statute at
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that point is by meeting tiie burden to prove ultimately that the employer acted with the specific

intent to injure the employee.

6. The presuMption o# "sintent Yo!n°ure ane^^^er" under R.C. IZ45.01 C is
not a wa^^^ed-down EIT cause of a^^on9

`I'^^ tria1 court rejected the arbum^^ ^hat. "the `rebuttable presumption' that ma-y be

^^cated under R.C. 2745.01(C) is not the equivalent of deliberate zntent." Sum.. m.. Judg. Op. 11;`

Apx. p. 19. The trial court concluded "[a]ny possible ^^^i-ng claim under R.C. 2745,01(^)

wo-Lild necessarily include the `m^enfi to injure' and would th-Lis be -precSuded by the insurance

policies." Surnni, Judg. Q-p. 11, Apx. p. 19. The Ninth District reversed and construed the "intent

to injure ^other" requireinent of R.C. §2 ?45.01 (C) as being a degree of culpability less than and

distinct f^^^m the deliberate i-n^enk required uiider subsections (A) aiid (B) of the El'f statute for

purposes ofinsuranc^ coverage. App. Op, at ¶ 19, Apx. p. 13. Cavanaugh embraces the concept

of two different standards of i€^^^iit. See, (;avanaugh's Juris. Men-ia at pp. 6, 7-8 ("[Bje^^^^^ the

trial court found that liability niight remain -und.er subsection (C) [of R.C. §2745.01], wbile at the

saine time finding there was no evicl^^iee of deliberate intent to harm, whai:ev^ rernains i^r^.der_

that ^-absection ^n-u^^ be separate from the deliberate intent standard of the remainder of the

statute.'y^

Under Oliio law, proof of liability by inference or circumstantially does not alter or

change the nature ai°a pl.aintiff s claim or a defendant's liability. For ^xam-ple„ application of the

doctrine of res ipsa loqtcitur in a negligetice or malpractice case does not change the plai-ntiff s

claim, but merely allows the plaintiff to prove his or her case througli circumstantial ^-visience.

Jennings Buick, Inc. v. Cincinnati, Ohio St.2d 167, 170^ 406 N.E.2d 1385 (1980). "[The]

doctrine of res ipsa lo^^^^^^^ represents an exception to the ^etieral rule that negligence will not
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be inferred fi-e€^ the mere happening of an evmt whxcb. causes injury." Soltz v, Colony

Recreation Ctr., 151 (3Mo St. 503, 510, 87 N.E.2d 1 67 (1949), W'hen a plaintiff prevails by

resoAing to res ipsa loquittir, the defendant's restilting liability for having acted negligently is no

less, in either degree or culpability, than if the plaintiff had proven sucli, liability with direct

evidence. See, Wiley v. Gibson, 7 0 Offio Apls.3d 463, 465-^466, 591 N.E.2d 3 82 (1s1 Dist. 1990)

(doctrine applied to malpractice actaoit)p ^^yheart v. Dayton Power & Light Co., 98 Ohio

App.3d 220, 229-233), 648 N.E.2d 72 (2d Dist. 1994) (doctrine applied in iiegli^en^e action).

W-b.^th^^ an employee in an :^IT case establishes intent to injure with direct evidence under R.C.

§2745,01(A) or (B) or by way of the inference of intent created by the rebuttable presumption

under R.C. §2745.01(C) makes no difference -- the employer's liability and culpability for

violating Ohio's El'1' statute is the same.

T'he ElT statute's methods of proof - direct verses inl`erential.,rburden sliifting - is not

unique in Ohio's ernpl^ymen1 law. For years, it has been utilized ^^ statutory discrimination

action.s. See, M^.,^'ee v. Arursing Cexre Mgt ofAma, Inc., 126 Ohio St.3rl 183, 2410-O1,iow27/44,

931 N.Eo2d 1069, ¶¶ 34k35 (sex discrimination); C€a?yei'l v. Bank One 7"rust Coo N.A., 101 Ohio

St. 3d 175, 2004-Ohio-723, 803 N.E.2d 781, ^^ 9 (age sli^crimination)- Hood vo Diamond

Products, Inc., 74 Ohio St.3d 298, 302,658 N.E.2d 738 (1996) (handicap discriniination); Kiraly

v. Qfli'ce Max, Inc., 8th Dist. Cuyaha^ga No. 91311, 2009-Ohio-863, 12-13 (national €^^gin

dis^^.^.minatioA); Courie v. ALCOA, 162 Ohio App. 3d 133, 2005ROhio-3483, 832 N.E.2d 1230, ¶

20 (8th Dist.) (race discrimination).

ln. order to prevail in a statutory employment discrimination actaor4 a plaintiff must show

that an employer rnore Ue1y than not was motivated. by discriminatory intent. Mauzy v. Kellv

Services, Inc., 75 Obio St.3d 578, 583, 664 N,E.2d 1272 (1996). There are two x^etl-iods by
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wbich sucb. intent cai^ be proven, Discriminatory intent may be established by "direct evideliceg3

of age d.i^^rimination.Byrnes v. LCI Comm^^^cataon Holdings C€s.$ 77 Ohio Ste3s1 125, 128, 672

N.E.2d 145 (1996), citing Kohmescher v. Kroger Co., 61 Ohio St.3d. 501, 575 N.E.2d 439

(1991). A^^^iit "direct evidence," intent to discriminate maybe established inl°^entia^^^ by way

o1'th^ burden sli-iiling analysis ffiis Court has adopted under the Ohio employment discrimination

statutes. '1'o prove discriminatory intent indirectly, the ernpioyee rn-ust meet the foiz-part prima

^^^^e analysis set forth in -^^rk-er v. Scovill, Inc., 6 Ohio St.3d 146, 451 N.E.2d 807 (1983),

adopted fre^-tn the standards established in McDonnell Douglas (;'orp. v. Green, 411 U.S. 792, 93

S.Ct, 181.7, 36 L.Ed.2d 668 (1973), The Barker analysis requires that the 1s1aintiff-empIoyee

d^^^^^tra^^ that he or she: (1) was a member of a statutorily protected class; (2) was subject to

an adverse em^pioyrnent decision; (3) was qualified for the position; and (4) was replaced by, or

the discharge permitted retention of, a, person of comparable qualifications o-atsid^ the protected

class. {:oryell9 supra, paragraph one of syllabus. "'To say that a plaintiff has established a prima

faci^ case is simply to say that h^ has produced sufficient evidence to present }iis case to the jury,

i.e., he has avoided a directed verdict.s^' Coryell, si-spra, T 17, quoting K€^^^^vcher, si^pra, 61

Ohio St.3d at 50-5, quoting Rose v. .^^ad. Cash Register Corp., 703 F.2d 225, 227 (6th Cir. 1.^83 )).

Once the employee ^^tab lzs:^^s a prima ^`'^ci^ case, the employer must proffer a reason for

the adverse employment action. If the employer rebuts the employee's prima facie case of age

discrimination by coming fo-rward. with a legitimate, nondiscriminatory reason for the discharge,

the em-ployee is then permitted to show that the stated reason is merely a pretext for unlawful

dzscrinainatzon., .r`v,^ene^^^^^c v. Life Line &reenang oj'Am., Ltd., 173 Ohio App3rl 46, 2007----Olaio--

4674, 877 ?e(.E.2d 377 (8th L)ist.), Tj 32 ("The employee's burden is to prove that the employer's

reason was false and that discrimination was the real reason for the discharge.")
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But, irrespective of whether the direct or indirect method is utilized to estdbiish

discriminatory intent, tiie employee mtis^ prove that lie or she was dis^^iarged on. account of the

prohibited statutory classification in order to carry kr.is or her burden of ^^^of." Alten ve

totesllsotoner Corp., 123 Ohio S0d 216, 2009-Ohio94231, 915 N,E.2d 622, ¶4 ("The ultimate

burden of persuading the trier of fact that the employer iiitentionaily discrimiriated against the

plaintif^based up^^i an impern-iissit^^^ category re:^.azn:s on the plaintgff,'S)} Coryell, supra, ¶ 18,

Whether the employee establishes intent vrith "direct evidence" or by way of the inference of

intent created by way of the indirectIprzm€afacfe method, the employer's liability and culpability

for violating Ohio's e-inployinent discrimination statutes is the same. No ^aurt has ever held or

suggested otherwise.

Likewise, in the area of EIT, an employer's wrongdoing and culpability for intent to

cause the einployee's ^j-Liry pursuant to the EIT statute is the sanie, irrespective of whether that

intent is pro-ven with direct evidence -under subsections (A) aiid (B) of R.C. §2745.01 - which

I-loyle is not able to do here .... or the rebuttable presuinption and inferential analysis method

under subsection. (C) where the employer has deliberately removed a safety guard or

misrepresented a toxic or hazardous substance. To do otherwise ^^o-uld mean that R.C. §2745.01

is not in harmony and would not be construed or interpreted ^^iisistent1y and uniforml:y,

"It is the duty of aiiy court, when construing a statute, to give effect to all of the

^^onouaicements of the statute and to render the statute compatible (to harmonize) with other and

" The employee retains the ultimate b-urden. in other employment litigation cases. See, e.g.,
Gross v. FBL Financial Services, Iaac., 557 U.S. 167, 180, 129 S.Ct. 2343, 174 L.Ed,2d 119
(2009) ("[A] plaintiff bnnging a disparate-treatment claim. pursuant to the ADEA must prove, by
a preponderance of the evidence, that age was the ^`bu^-fc^r" cause of the challenged adverse
emp1oyinent actio-ii. The burden of persuasion does not shift to the employer to show that it
would have taken the action regardless of age, even wh^^i a plaintiff has produced some evidence
that age was one motivating factor in that decision.")
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related enactments W:^en^^er and wherever possible." State ex ^eL Mirlisena v, Ifamalton QV.

^^ of.t_;^^ctions, 67 Ohio St.3d 597, 599, 622 N.E.2d 329 (1993). To detLq-^o thel.egaslative

intent behind a statute, courts must ^ead the language in context and must construe related

sections together. Spencer v. Freight Handlers, Iiic., 131 Ohio St.3d 316, 2012-Oh.ao-880, 964

N,E.2d 1030, ¶ 16. In reviewing a statute like R.C. §2745.01, the Court ^aiinsst pick out one

provision and disassociate it from the coiitex1, but must look to the entirety of the enactment to

determine the intent of the General Assembly. Rorvath v. Ish, 134 Ohio St.3d 48, 2012mOhao-

5333, 979 N.Eo2d 1246, ¶ 10, quoting State v. Wilson, 77 t3bio St.3d 334, 336, 673 ) NeE,2d 1347

(1997), S€:e €algo, R.C. § 1.42.

Here, as already recognized by this Court, the ^^ncTal Assembly's intent and purpose for

cnactiiig the EIT statute was "to sigT,i^cantly restrict actions for employer intentional torts."

Kaminski, supra, 11 57. By enacting R.C. §2745.01, the Ohio General A^^^i-nb1^ meant to

^6significantl^ curtail an employee's access to ^ornmonm1aw s^am.agesFS and "permit recovery for

employer intentional torts only when an employer acts with specific intent to cause ir^jury.,F

(Emphasis sic.) Stetter, supra, at ¶ 26 and 2-7. To establish an employer's EIT liability,

therefore, the intent to injure under R.C. §2745.01((;) should have no different meaning and

shou1^.1 have no lesser degree of culpability than necessary to satisfy the iiitent to iiij-ure found in

subsections (A) ans3. (B) of R.C. §2745.01. Thus, "absent a deliberate intent to injure another, an

employer is not liable for a claim alleging an employer intentional to-rt-, and the injured

employee's exclusive remedy is within tb.e workers' compe;^sat%on sys1em.%' Houdek, supra, ¶

25.

7. Proposa^on of Law Noa J 1s r1 e for consa^erataon b y this Court as it is
1ntrin§10^ tied. to ^^solution of the two coverage ^^^tion^ ^^^^^^ed
which address CI:C's duty to in€^emn€f^re
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Mr. Hoyle has argued that Proposition of Law No. I is not fipe for review and that CIC is

.merel^ asking this ^^uxt for an advisory opinion. Hoyle Juris. :Memo at pp. 6, 8. Cavanaugh

makes similar arguments tl-iat "CIC's appeal is premature" and it opposes consideration by this

Court because "there has been no final deternii^iation" of Cavanaugh's liability to ^vvr, Hoyle.

Cavanaugh's Juris. ^^erno at p. 4. Neither of these arguments has any merit.

"The d-uty to defend is ^^^axa^e a^id distinct from the duty to indemni.fy." WW. Lyman Case

& Co. v. Xad. City Corp., 76 Ohio St.3d 345, 347, 667 N.E.2d 978 (1996); see also, Tvard v.

United Foundries, Inc., 1.29 Ohio St.3d 292, 2011 -0hio43 ) 1 76, 951 N.E.2d 770, T. 19 ("[T]he duty

to defend is broader than and distinct from the duty to indemnifv.")(C^^in^ Ohio Govt. .RhVkJ'^gt.

Plan v. Harrisfans 115 Obio Sta3d 241, 2007-O.hi.oM4948, 874 N.E.2d 1155, ¶ 19). VA-ii^e a duty

to defend arises if the allegations in the pleadings state a claim "potentially and arguably" within

the policy's coverage, the duty to indemnify arises only €.l^^ibilzty in^'s^^t exasts under the poliq,.>.

Wedge Prod., In.c., supra, 31 Ohio St.3d at 67; Chemstress Consultant Co. v. Cincinnati Ins. Co.,

128 Ohio.App3d 396, 402} 715 N.E.2d 208 (9th Dist. 1998).

'fhe tw-^ coverage issues raised in Propositions of Law No. ^l and III, therefore, are

intrinsically tied to and require a resolutir^it of what is the legal import and result if W- Hoyle

can meet the burden iniposed on bim to prove Cavanaugh's ^IT 1zability for the sole remaining

claim under R.C. §2745.01(C). As established herein, Mr. Hoyle can't meet that burden on that

rernaini^^ claim without establishing and proving ultimately that the eniployer's conduct

amounted to a deliberate intent to injure him, Mr.. Hoyle cannot prevail under any scenario

without establisbing that Cavanaugh specifically intended to injure him, irrespective of whether

he utilizes the ^tat-ator^ ^^^sun-iption or not.

The argument made by Mr. Hoyle that the issue of coverage is not ripe ^^^^iise x`[flhere
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has been iio determiiiati.r9r^ that Cavanaugh is liable under the statute," Cavana-Lio.ys Juris. Memo

at p. 54 creates no impediment to this Court addressing CIC's propositions of law raised in this

appeal. 'The very same argument has already been rejected by ffii.^ Court in Ward v. United

Foundries, Inc., supra, at ¶¶ 2I-22, with the express recognition that a determination by a factn

finder was not required before an exclusion for EIT iiisuran^^ coverage can be determined ^.̂n^.I

enforced. Id., ¶ 21. A declaratory jurigirient action to resolve the issue of insurance coverage

does iiot need to a-waat a fina1€ietennination of the insured's underiyfiig liability. Prej^rred Risk-

Insa Co. v. Gill, 30 Ohio St3d 108, 507 N.E.2d 1118 (1987).

In any event, as established above, if Cavanaugh caii't or drsesti't come I'onvard with,

evid.eiiee to rebut the presumption created by the rernova^ of the ladder jack pins .... ^^s-uming they

are fo-Lmd ultimately to be saI'^tlv guards which were deliberately removed by the emplo ;rer - the

legal import and consequence will be that Cavanaugh acted with specific inteiit to injure Mr.

Hoyle. On the other hand, if Cavanaugh does present ^-viden^^ sufficient to rebut the statutory

pr^^^^ption,1z the only way for Mr. I-Ioyie to prevail will be througli. presentation of direct

evidence ttiat Cavanaugh intended to injure Irim°I3 Either way, there will be no insurance

coverage giving rise to a duty to indemnify because public policy prohibits the coverage

(Proposition of Law No. II), or, c-iItemativelys the terms of the CIC policy endorsea^ent ISredi-ades

such coverage (Proposition of Law No. III). Whatever happens between Mr. Hoyle and

Cavanaugh in the trial court at the conclusion of this appeal vvii1 have no impact upon whetliee-

^^ Cavanaugh claims to have the evidence needed to rebut the presumption. See, Cavanaugh
Juris. Memo at P. 11.

1^3 I'ix^ trial. court has already f'a^^d that Mr. Hoyle has no such evidence and has granted partial
summary judgment to Cavanaugb. and DTJ on the EIT claims made pu.rsuaiit to R.C.
§2745.01 (A) and (B). Summ. Judg. Op. 1, Apx. at 22-23; ^umn. Judg. Op. IIs Apx. at 19e
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the indemnity coverage ^^uoit herein is against public policy or whether such coverage is owed

by CIC pursuant to the ^enn^ of the CGI, or wxibrolla policies.

8< The Ninth Dist^eVs., o inion is out of Iouch wi.th the 1aw in oth^^
iMiLsdactionss

In. Kamanski, this ^o-art stated that one of the purposes of the General Assembly's

enactrnent of the current version of R.C. §2745.01 is "to harmonize the law of this state with the

law that govems a clear majority oi"jurisdictions.Y" Kaminski, at ^ 99. With thatbein^ so, the

Ninth Disinct"s decision should be reversed since it is directly contiary to the way workplace

^^^s are handled in other jurisdictions.

For example, in our sister state of Kentucky, the Kentucky Su^^ein^ ^ouft recently

outlined the standard to be used in order to recover outside of the K^^^^^^y Workers

Cs^^^^^^sation scheme when it stated as follows: "As provided in .Fqman v. Electric Steam

Radiator Corp., `cleliberate iaitention' [has been interpreted to mean] that the employer raust

have determined to injure an mpl^^^e and used some means appropriate to t^iat end, and there

must be specific infient. . , . The defendant who acts in the belief ^r consc.°.iousnpss the the act is

causing an appreciable risk of h^ to another may be negligent, and if the risk is great the

conduct may be characterized as reckless or wanton, but it is not an intentional wrong. s ,Y Moore

v. Envirotimental Constructic^n Corp., 147 S.W.3d 13, 16-17 (Ky. 2004).

B. Proposition of Law No. IIo

OHIO PUBLIC PO:^IC^.' PROMEiTS AN ^TS'€TR^R FROM IN:DE^d^:°'dIF^;.^T^'F ITS

II^SURED/^^'LC^^ER FOR EMPLOYER INTE-Nd'YlONAL ToRT CLAIMS f'EL^D

UNDE^'f R.C. §2745.01 BECAUSE AN INJURF-D EWLOYEE MLfS"i' PROVE

THAT ^HF, EMPLOYER COMit/IIT1'ED THE TORTIOUS ACT WITH I3rRECT OR
DELIBERATE WT^NT TO II`evHJRE IN ORDER TO ESTABLISH LTARILITYa
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The Ohio Supreme Court first dealt with the issue of the insurability of intentional torts

seventy-six years ago in Rcsthmari v. Metropolitan Cas. Ins.5 134 Ohio St. 2141s 16 N.E.2d 417

(1938). In Rothma:n, the plaintiff was a passenger in a truck that went off the road and

ovemumec1. Rothman sued the compai^y for "wanton inxscon^-act,iF and was a^^rded $500.

Rothman then filed a supplemental petition against Metropolitan Casualty, the trucking

company's insurer. Metropolitan reftised to pay fl^^ juclgmet because its policy only covered

"bodily injuries.. .a^cid^^tall.y suffered.'P This Court found coverage, clrawiaig an early distinction

between the insurability for a -,ivi.llfull'i:^^^entlonal act versus avrillful/lnten^^onaI injury:

* * * It is well settled from the standpoint of public policy that the act of
intentionally inflicting an injury cannot be covered f^^ insurance in aa^yMse
protecting the person who inflicts sucb, injury. * * * ln. our opinion, only those
acts which are not inotlvated by ^i intent and purpose to injure are to be regarded
as covered by the terms of 11is policy.

Id.Y at 246.

With respect to CIC's Proposition of Law No. 11g it has long been against p-Liblic policy in

the State of Ohio to permit insurance coverage for direct intent torts. As this Court noted thirty

years ago in its seminal decision in Blanken>ships "[a].n m.surance policy does not protect the

policy holder from the consequences of his intentional tortious act. Indeed, it would be agailist

public policy to ^er€ni.t insurance against the intentional tort.'g Blankenship, supra, 69 O}iio St.2d

at 615. See also, Wedge Products, ,inc., supra, 31 Ohio St.3d at 67 (so[Plubli.c policy is contrary

to insurance against intentional torts." (Citations omitted)). 4^^ord, Doe ^p, Shqfij^r, siara, 90

Ohio St.3d at 391 ("As early as 1938; this court ^ound that it was 'well settled from the

standpoint of public policy that the act of intentionally inflicting an i^^jury cannot be covered by

iiis^irance in anywise protecting the person who inflicts such ir^jury."9 (Quoting Rothman, supra,

134 Ohio St. at 246 (other citations omitted)); 58 Ohio Jurisprur1ence 3d, Insurance, Section
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1014. Therefore, in Ohio, "an intent to injure, not merely an intentional act, is a necessary

element to unins-urabilitv." Buckeye Union Ins. Co. z^ Alew.E`€^^^^nd Ins. Co., 87 Ohio St.3d 280,

283, 720 N.E.2d 495 (1999) (Per Pfeifer, J., with one justice concurring and five justices

concurring in the j-udg°aent.)

The current E:I r law limits claims for einp1^^^r intentional torts to situations in which an

e:^.^^^^^r acts with the "specific intent" to cause an injury to another. Kaminski, at T 56; Stetter,

at ^ 26. With that being so, Ohio public policy prohibits an insurer frc^in providiiig indemnity

cs^^era,ge to an insuredr`ernployer for any ^laini made pursuant to R.C. §2745.01, inc1udi-ng

subsection (C).

In Harasyn v. -Mormundy M^^edss Inc., 49 Ohio St.3d 173, 551 N.E.2d 962 (1990), an

employee stiffered the loss of four fingers on his left hand in an industraa:l, accident. He fi^^^ suit

alleging that his injuries were the result of an intenx^^nal. tort by his einploy^^ within the meaning

of Blankenship. The enipIoy^r was insured by Fireman's Fund Insurance Company of Ohio

under a `xGenera]. Liability 1'alicyg and an "Egnployrers' Liabili1Y StopaGap Coverage

End^^^ement." After the employee and the employer entered into a cor^^^^^t jud^^^^t for

$200,000, the employee filed a supp1einentat complaint pursuant to R.C. §3929.45 against

Fireman's Fund Insurance Company of Ohio prayi-ng that the employer's iiisurance policy satisfy

the jud.gp.e-nt. The trial court granted summary judgment against ^^^Lm^^s Fund on the

indemnity claim and ordered Fi€^eman's Fund to pay the judgn^^iit. '1'h^ ^^^ of appeals held that

the "Einpl^vers' Liability ^topwGap Cover^, c Endos^sementxs did cover employer int^^t-ional

torts, but such coverage was void as against public policy. 'M^ Court accepted jurisdiction over

the appeal to address the issue of whether ^tiblic policy prohibits an employer ^^^ insuring

against tort claims by employees in- cases where the employer did not intend to injure the
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employee but knew that injury was substantially certain to occur under the Van Fos,gen v.

Babcock & Wilcox Co, standard.

T'nis Court discussed the different levels of intent involved with f^^^entionai acts. "The

first level, 'direct intent,' is where the actor does something which brings about the exact

res-uit desired. In the second, the actor does something which he believes is substantially certain

to cause a particular result, even if the actor does not desire that resuit.'S Hi^ra.^Yn, 49 Ohio St.3d

at 175. As the Harasyn Court noted, xxfi^n the case of a `direct intent' tort, the presence of

insurance w^-ulcl encourage those ^^o deliberately harrn another." Id, at 176. 'I`.^^ Court in

Harasyn concluded that, while p-ublic policy would prohibit insurance coverage 1'^r d.irectmi.^tent

torts, insurance coverage could be available "iwhere the employer'^ to-rtious act was one

perF'o-rmed with the knowledge that iiijury was substantially certain to occaan}g Id, at 177. I^

cc^ntrast, now ^^^subs^antia.lly certain' means that an einp1oy^r acts with deliberate intent to cause

an employee to suffer an injury, a disease, a coiidition, or death." (Emphasis added.) R.C.

§2745.01(B). So the distinction drawiiinHarasyn no longer applies.

In addition to the definitional difference in the meaning of 64s-ubstantia^ certainty," the

allowance in .flaras ^n of insurance coverage was prerrf.ise^. o^. the legislative enactment of R.C.

§4121.80, which created a statewide fund to pay claims afisin,^ out of eniployer intentional torts.

This Court noted that this enactment was an expression by the public's elected officials that such

insurance for EIT claims was not ^g ainst public policy. ^d, , at 177. Revised Code Seetion

4121.80, however, was repealed bv the General. Assembly in 199114 Royal Paper Stock Co. vo

Meridian Ins." 94 Ohio Alsp,3d 327, 333, 640 N.E.2d 886 (10th Dist. 1.994), Therefore,

insurance coverage of employer intentional torts is truly contrary to public policy under the

" R.C. §4121.80 was also found to be unconstitutional in Brady, supra.



current law.

There can be little doubt that, in accordance witYi this ^ou-itys hold^ng, in ^arasy3n in

regard to "direct intent" torts, indemnity instirance coverage is void and proh.ibited by public

policy for any claims made against an employer pursuant to R.C. §2745.01. Under the present

EIT law, such claims against employers are clearly and expressly based exclusively upon. the

employer's deliberate intetit to iiijure. See, Houdek, supra, at ¶ 25 (Under Revised Code Section

2745.01, "absent ad.eliberate intent to injure another, an employer is not liable for a claim

alleging an employer iriten^^onal tort, and the injured employee's excl-Lisi^^ remedv is within the

workers' compensation system.") See also, id., at 129 ("R.C. 2745.01 limits claims against

employers for intentional torts to car^urnstances demonstrating a deliberate intent to cause injury

to an employee.")

Now that EIT liability is based solely upon an employer's direct and deliberate intent to

cause injury to the employee, -Dubli^ policy should prohibit an i^s-urer from providing insurance

coverage that indenmifies an employer for E1T liability pursuant to R.C. §2745.01. As one

leading treatise on Ohio ins-urance coverage law has aptly noted, "in accordance with .^hzrasyny it

would be against public policy to provide coverage for the [i^^entional] torts described zn. R.C.

2745.01(A) and (Q.}s Young, Bekeny, & Mesko, Ohio Iastira.^^e Cca^erage, Section 4.15 (2013).

Ever since Blankenship ... as reaffirmed in Harasyn the law has been and it should remain

against public policy in Ohio for an insurer to indenuiify its insured/employer for an E1T claim

when the employer acts with direct intent to cause injtiry to an employee. Because that is the

standard which applies today under R.C. §2745.01, Oldo'^ public policy should prohibit an

i-ns-ur^ from in^emnifying an insured/employer for claims made pursuant to the:E1T statute.
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C. Proposition of Law No. III:

^l INSURER HAS NO DUTY TO YP+tDEMNIFS.' Ai'^ V'VIPI:OYF-'.R-,L '̂1(SU1RED FOR

E-NIP^^^^ INTENTION:.L TORT I..L101I,ITY WHE^^." AN E1^^OY+;E

:[N,vfa:€^^s R.C. §2745<01(C) FOR 'i`IM DELIBERATE REMOV,§,.T^ OF AN

:^QU,IPMEEN'!' SAk`FT^Y GUARD NVHERE AN ENDORSEMENT TO THE

^TSURERpS P^LICY EXCLUDES COVERAGE ll°OR. "LIABILITY FOR ACTS

COl4'hIN11ITTEl^ BY OR AT THE DiRE("T:L^N OF AN ]INsURED WI'iH DEL^BERATE

INTENT TO LN,TiRk;Rgp

"It is axio-inatic that an insurance company is under no obligation to its insured, or to

others harmed by the actions of an insured, unless the conduct alleged o1'the insured falls within

the coverage of the policy." Gearing v. Nationwzde.Ins. Co., 76 Ohio St.3d 34, 3 )63 665 N.E.2d

1115 (1996). "Coverage is provided if the con^.uct falls with1n'the scope of coverage defined in

the policy, and not within an exception thereto." Id. Where an. exclusionary clause has a

reasonable interpretation barring coverage, a court is bound to eiiforce the provision accordi.ng1.y.

Watkins v. Brown, 97 Ohio App.3d 160, 164, 646 NoE.2d 485 (2d D1st. 1994).

The Coirirnercial General Liability and tTmbrella policlcs iss-^ed by CIC provide

coverage only for "bodily 1^jur,r's "to which [the] l.ns-urance a1Sp1ges." TI-ie CGI. policy at i^s-ue

here specifically excludes coverage for "bodily injury" which. "may reasonably be expected to

result from the intentional or criminal acts of the insured or which is in fact expected or intended

by the inured, even i1'the €njui-y or damage is of a different degree or type than actually expected

or lntended.Y' CGL Policy, Suppo p. 51. The Employers Liability Coverage end.o^^errtent on

^o-rm GA 106 OH 01 96 provides coverage for "bodily injury" caused by an "intentional act'^

Emlp, Nab, Cov, Form, Supp, p. 1.1. 0, f1owever, the same en.dorsemernt excludes coverage for

'Wts coramitted by or at the direction of an insured with the deliberate intent to injure."

(Emphasis added.) Emp. Liab. ^ovo ^onn, Supp. p. 11.1..

With respect to Proposition of Law No. 1T1Y bo11i the trial court's su.rnmary judgment
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r,, uling and Judge Hezisal's dissenting opinion cri-r^ctly conclude that, because aiiy E1'1` claim

under R.C. §2745.0I(C) requires the en.ipi^^^^ to sustain the burden to ^^^^e the einpl^^^^s

intent to injure, there can be no indemnity coverage owed under CIC's CGL, and Umbrella

policies. App. Op., T, 23 (1-1^^sals Je, dissent), Apx. p. 15-16; :^umme J-uclgo Op. 11, Apx. 19. The

traal. court and Judge Hensal's views of R.C. §2745.01(C) comport wifn well-reasoned case law

rejecting coverage for E1T claims predicated upon the statutory presumption of intent to irajL^e

on the grounds that "there are no circumstances in this case where [the in..^^ed-employer] is

entitled to coverage under the :Pol1cy 39 See, Irondale Industrial Contractors, supra, 754

F.Supp.2d at 933.

In Ir^^^^le. Industrial Contractors, an employee fell and suffered fatal injuries while

working for the employer at its steel mill. The employer brought a declaratory judgment action

against its hability insurer asserti-ng that the insurer was ^^quared to defend and potentially

indemnify the ernpl^ver with respect to wrongful death claims brought by the deceased

^inployee's sprsuseo In declaring that the insurer owed no duty to defend or indemmf^ the

employer, the distfi^^ court stated:

Irondale argues the scope of R.C. 2745.01(C) changes this outcome
because Irondale ass-umes it could be held liable for the wrongful death of Cantu
without intendir^^ to cause injury to 1iin. However, Subsection (C) creates a
rebuttable presumption that an einployer'^ removal of certain sa.#^ty equipment is
evidence of intent to injure. Subsection (A) defines an intentional tort, ^nd. later
Subsections (B) and (C) re-f^e that definition. Subsection. (C) is not a separate
tort, it merely provides a legally cognizabl^ ^xaniple of "intent to injure.l5

No matter how Yolanda Cantu spins her claim, the essence is that Irondale
is liable under the Ohio intentional tort statute. The Policy excludes s-uch a claim,
stating lt does not cover inj^.^es azi^^^^ti^nally caused or aggravated by yo-.i
[lrondale]," or those "^^^nmittecl by you [Irondale] with the belief that an injury
is substantially certain to ^cc-Lir.y' 'Fhis Policy lap-gua;^e parrots 1Z.C, 2745a01,
including Subsection (C). 1rondale is not entitled to coverage simply because the
Policy does not incorporate the exact language of Subsection (Q. See Arch
Specialty Ins. Co. v. JG, Martin, 2007 WL 4013351, at *7, 200i U.S. Dist.
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LEXIS 84627, *19 NTeD,Ohio 2007) ("there is no requirement that the exclusion
in. the policy must be ftamed 1ri the language of the legal standard").
^^^^^^^yjyn there are no circumstances in this case where Irondale is entitled to
coverage under the Poiicy.

(Emphasis sic.) 754:F'.S-uppe2c1 at 933.

Likewise, here, there are no ci^cumstarices in this, case where Cavanaugh is entitled to

inrleiml^^ ^^^^era^^ -under CIC's Policy.

1. Wh11e insurance oRcies are contracts the statuto 1aw in effect at the
time of cs^^^ract1n as 1^^2^ ora^ed 1nto the poIl^ ^ thesc€^ e o^
coverage available.

To find a basis for coverage, the Ninth District's opinion draws a distinction between the

sta^^orv integit to injure as found in R.C. §2745.01 and that same ^^^ec-pt in the exclusion to

coverage found in the endorsement to CIC's CGL policy. In its opinion, the appellate cowt

declared, without citation to any 1egal. authority, that 64[al1though the deliberate intent to giij^^

may be pres-uzaedjbr^purpose,s qf the stextute where there is a deliberate removal o1`a safety

guard, we conclude that this does not in itself amo-unt to 'c1e1iberate intent5 f^^ the purposes of

the insurance exclusion." (^^^phasis sgco) Apm. Op. at ^1163, .1^ ^^, p. 13. Zn opposln.g;un-sdir;tlon.,

Mr. Hoyle and. Cavanaugh botb have em. bra.c^^d ai^d advocated far adherence to this flawed

distinction. 1-joyle Juris. Mmo, at p. 6-7; Cavanaugh ,luris.1^emo, at p. 7. Not only is the

distinction illogical but it is at odds with ati^ ^^^itrary to "a long line of decisions by this court.»

Ross v. Farmers Ins. Grozap of €;`ompanzes9 82 Obio St.3d 281., 287, 695 N,E.2d. '132 (1998). The

appellate court's reasoning is flawed because "it is well settled that insurance contracts

incorporate existing law." Reinbolt v. Gloor, 146 Ohio App.3d 661, 667, 767 N,E,2d 1197 (3rd

Dist. 2001). Yet, Mre 1-1ov1e criticizes CIC for suggesting ^^at. the statutory presumption of intent
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to injure -foaand in R.C. §2745.0 1.((_;) can be "borro^edyg into its insurance policy, calling it "a

nonsensical principle." Hoyle Jiuis. Memo, at p. 7.

What the Ninth District, Mff. HoyIe and Cavanaugh all ignore is that "[clontracts of

insurance must be d^enied to have been entered into by the paxtzos in view of the state of the law

generally, at the titno, as it related to the subjects ofvalidit^ and oo^^rage.s" Home .1'nd¢;m. Co. of

^I.I' v. Village of.Ply^outh, 146 Ohio St, 96, 102, 64 N.E.2d 248 (1945), The distinotio-n made

in the Ninth District's opinion at paragraph 19 between. the statutory intent to injure anci the

policy's use of that term is 1^gAy flawed because it fails to observe the principle that "statutes

relating to ^natters pertinent to the risk covered by a contract o^^^suranoe become a term or part

of the contract itfiel.f.'S (Citations omitted.) Id. This "borrr^^ [ing]ys of legal prmc,iplc^s into a

contract of insurance has been wo11Mestablis^ed as tho law in Ohio for more than a century. See,

Ross, supra, at 287:

* * * The court stated in Goodale v. Fenaaell (1875), 27 Ohio St. 426, 432, that "[w]hen a
contract is once made, the law then in force defines the duties and rights of the parties
under it," I-n TVeal va State (1889), 46 Ohio St. 450, 453, 21 ME. 643, 644, quot^^gSmzth
vo Parsons (1823), 1 Ohio 236o 242, the court stated that .x. [c]ontracts must be expounded
according to the law in force at the time they were made; ai-id the parties are as much
bound by a provision contained in a law, as if that pjovision bad be^;^;. inserted in, and.
formed part of the oon^ract.SiF

See also, ^olfi^ v. Wolfe, 88 Ohio St.3d 246, 265m266, 725 N.E.2d 261 (2000); Knepper v.

Travelers Ihs. Co., 54 Ohio App.2d 9, 13, :3 71 4 N.E.2d 423 (^fli Dist. 1977) ("Existing and valid

statutory provisions enter into a-ad foi°m a part of all co^^traots of insurance to which tlloy are

pertinent and applicable as fully as z^^tioh provisions were written into them.yg)

The policy peiiod for the C7:C policy at iss-u.^ here started on:march 31; .^007 and expired

on March 3 :^ 1, 2010. C1C Policy Dec. Page, Supp. at 32. Aooordiligly, R.C. §2745.01, which

b^can-io effective on April 7, 2005 (two years before the effective date of CIC 3's Policy), applies
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to and g^vems the interpretation and application of the UIC -oo11ev°s terms and coverage. :^"^arek

v. VaugdanY 154 Ohio App.3d 612, 798 N.E.2d 632, ^40 (3rd Dist. 2003). The trial ^o-Lir^#

correctly adhered to this principle when it stated:

The Cout notes that the policy's "lnxent1^na1 act" coverage, as ^^ou1d-^^
coverage for an act wliach is substantially c^rta1^.^. to cause "bodily injury," is
directly affected by the legisIat-ure's definition of "substantially certain" in R.C.
2745.01^^ as meaning "that an employer acts with deliberate Ltent to cause an
employee to suffer an injury, a di^ease., a cond.itis^it, or death.s' Empls^ve-° torts
under R.C. 2745.01(A) now fall waffi%n the excepfiioii. tlaat excludes coverage for
"liability for acts con-iniitted by or at the direction of an insured with the
deliberate intent to 1njure.5,

Surmn. Judg. Qp011, Apx. p. 19,

C NC has been criticized for not mentioning the policy's defiriition of "intentional act"

found in the Employer Liability Coverage endorsement on Fonn GA 1.06 OH 01 96, whicli is

based upon the "substantial cerWn1y3a standard. Hoyle Juris. Memo at p. 1, 11 . But, as the trial

court aptly noted, coverage under the CIC policy for an act whic-h is substantially certain to cause

1nj^ury to the employee is directly affected by the General Assembly's definition of "substantially

certain" in R.C. §2745.01(B) as meaiiiiig "that an employer acts vrltl^i deliberate intent to cause an.

employee to ^^^^r an. injury, a disease, a condition, or ^^ath.3} Th^^efore, the policy's definition

o1'S`intentiona1 act" has no impact on the arguments ^^garc1iiig coverage being made here. Th^

partial summary ^^^^^^^ aNvarded to DTJ dexerm1ned that no such specific intent theory

remains in. ffiis case urisler eit1^^^ subsection (A) or (B) of:R.C. §2745.01. e Stirnm. Judg. Op. I,

Apx. p. 23; Summ. Judg. Op. Il:, Apx. p. 19. Even if such a claim ^emaiiied in the case, there

would be no indemnity coverage owed by CIC based upon the exclusion in paragraph 21 of

1`'orm. GA 106 O1! 01 96 "for acts ^omrnitted. 'by or at the di^ecl;ia^^^ of an insured with the

deliberate intent to injure . . e.^4 (Emphasis added). Emp. Liab. Cov. Form, S-app. p. 111. An

exclusion in aii insurance policy operates to deny coverage that would otherwise be afforded.
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Ilybudd Equip. Corp. v. Sphere Drake Ins. Co., Ltd., 64 Ohio St,3ci 657} 666, 597N.E.2d 1 096

(1992) (pollution exclusion barred coverage even though s;iairs qualified as an occurrence.)

20 The dr^^^rine of inferred 1^^^^t dc^^s -nrst r^su^^ in i-ndemni cover^ ^
when the antent to in°ure aris^s from RQC° 2745y01(C" ^s presum

Mr. Hoyle or Cavanaugh may ar^uie that indemnity ^^^eTa^^ should be afforded for an

employer's EIT liability under R.C. §2745.01(C) because such liability is based upon a

presumption which leads to there being o^.y an inference of intent to injure. Such ^argum.en^

can't overcome thds Court's precedent addressing the doctrine of inferred intent. See, Allstate

Ins. Co. v. Campbell, 128 Ohio St."M 186, 2010-Ohio-6312, 942 ^T.E.2d 1090.. The inf=ed

in^^^^t doctrine does not lead to indeimni^ coverage 1aere.=

Cn Campbell, this Co-urt "[r]ecogniz[ed] the need for clarity in this axea of the law." Id., ^i'^,

35. After extensively reviewing ^nd. explaining the Court's case law addressing t1^e dewe1opniezi1

of the inferred intent doctrine, the Campbell Court noted that 6^[a]n insurW^ motion for s^imm-iary

ju.d.^ent may be properly granted when intent may be i-nf^ed as a matter of law." Id., ¶ 59.

The Court went on to hold that "the doctrine of inferred i^tenta;^^li^s on.l.v i^ ca^ess in. Whic^ the

insured's int^nti.onai act and the hann caused by that act are intrinsically tied so that the har.

necessarily results from the act." Id., ¶62. In providing additional guidance, this Court stated as

follows:

[Preferred Risk Ins. Co. v. Gill, 30 Ohio St.3d 1,08, 507 N.E. 2d 1118
(1987)^ and Gearing [v. Nationwide.Irzs. Co., 76 Ohio St.3d 34, 36, 665 N.I1.2d
1115 (1996)^ provide clear examples of cases in which the d^ctnne cipplfes. In
Gill, harm was inherent in the defendant's act of murder. 1^arrn was similarly
inherent in the acts of sexual molestation in Geafingo In each of these cases, the

15 It is unclear ^heffiex the doctrine of inferred intent should have any app1ication to the issue of
indemnity coverage for E1'1' claims brought pursuant to R.C. §2745.01, whicb is "an entirely
separate area o1'tkr.e law." Campbell, supra, ¶55, fii. 5.

38



insured could not claim that he was unaware that harm would result from his
actaons. The doctrine of lnf-med ia^^^^^ thus applied in those cases, and the
i^s-ureds' actions were excludez,i fi-oi^ coverage.

7d,,1, 49.

Pu^s-uant to R.C. §2745.01(C;), the employer's intent to injure an employee is

c,ons luslvely inferred as a.m. .^^ter of law from the act of deliberately ^eniovirag a.n. eq-uipmen^

safety guard or deliberately niisrep^^senting a toxic or 1^azard^^^ substa -nee in the workplace. In

other words, due to the presumption of intent to injure, ail employer "could not claim that he was

unaware that har^^ would ^^stdt from his actions" of deliberately ronovii-ig an equipm^^ safety

guurl or deliberately misrepresenting a toxic or hazardous substance in the workplace. Should

the d^^tlin^ of inferred intent apply to the indeninity coverage at issue here, Ca^^sbe.^l mandates

that an empl^ver's deliberate removal of an equipment safety guard or the deliberate

misr^ap^^^enfiatior^ of a toxic or hazardous substance pursuant to R.C. §2745.01(C) are, as a

matter of law, "intrinsically tied" with the harm which. necessarily results to the employee who is

injured as a. resti.1t of such an act. Here, there is no other conclusion at whieli to arrave. See, e.g.,

Lachman v. Farmers Ins. of Co.^^mbus, 8th Dist. Cuyahoga No. 96904, 2012-Ohio-85, 23;

State Farm Mul,.4uto.Ins. Co. v. Gourley, I Oth.Dist, p'ranldln "aTo. 12AI'-20£3, 2012-Ohiom4909,

¶ 'lg.

30 'I'he covemage ,thatfs afforded b CIC's ansurance poIic is not iIlqw.

Any argument that the coverage afforded by CIC in the CGL or UjTibrella policies are

illusory should be rejected. CIC's policies issued to ^.ployers like Cavanaugh provided other

^overagc, such as neg11gence-only coverage wl^^ii employers are sued both as employers and i-n

some other capacity, and in other situations not involving the strict employment relationship (i.e.

"dual capacatys and `4tbirdmparty over" cases). This Court has recognized that i-nsurance policies
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which offer this other type of coverage are not "illusory" since they do afford some protection,

although perhaps not as ^^^^^^ive as would be affoxded under the traditional "substantial

cea-taintyY^ ^overage. Ward , supra, 1̂1 24m25.

As the Jfur^d Court rAoterJj "[w]ben there is some benefit to the insai.^ed from the face of

the endorsement, it is not an ill-usoz^ ^^^tract." Id., Ti 24, r-gting State Auto Ins. Co. v. Golden,

125 Otaio App3d 674, 678, 709 MEId 529 (8th Dist. 1998). See also, Irondale Industrial

Contractors; supra, 754 F.Supp°21d at 933:

The Ohio Endorsement may limit coverage to Irondale, but "[w]ben some
ben^^^ to ^^ insured is evident from the face of the endorsment, the
endorsement is not an alluso-ry contrack." State Auto. Ins. Co. v. Golden, 1.25 Ohio
App.3d 674, 678, 709 ME,2d 529 (01-iic Ct.App. 1998). `I'he Policy here provides
some coverage to Ironda1e. For example, paragraph Bl of Part Two states that
Virginia Surety must provide coverage if Irondale is found liable to a third party
for dainages resulting from iqjury to one of Irondale's employees (Doe. No. 34-1,
p, 3). Also, coverage is provided when an employee's relative s-Lies for the
relative's darnages resulting from the employee's injury (Doc. No. 34-1, p. 4).

Furthennore, Virginia Surety m-ust provide coverage if Ixondale is sued by
an einp1oy^^ for negligently causing the employee7s injunes. Such. a suit would be
covered by workers' compensation, and tb^^^^^^ subject to ^^unimary dismissal,
requiring ^^^^inia Surety to defend Irondale u¢.-itil such a dismissal. Virginia
Surety concedes as much ('T'r° p. 27).

T'i^e CIC policy and the coverage it affords is not illusory and is enfox^eableo

4> The 1aw from other °urisd^ctions suRports a fmdin c^^ ^^ ^^^er^ ^ ^or
EI:T ^laimsa

As far as insurance coverage for employer intentional torts in other jurisdictions is

concerned, the trial couft and Judge Hensal's dissent are in accord. Under Califomia law, for

example, an insurance company owes nt} duty to defend or ind.eninafy an employer against a

Ca1if^^^ Labor Code Section 4558 claim that the pIai^tifftemployeegs injury was proximately

caused by the ernployer5s "knowing removal of or "owb^^ failure to install. the point of
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oper^..ti^ii giiardY' to a baler machine on wWch the employee was injured. Everest National Ins.

Co. v. Valley Ft'oorin^,^ Specialties, E.D. Cal. No. CV F 08----1695, 2009 WL 997143 (Apr. 14,

2009) at * 1.

Like Ohio's R.C. §2745.01(C), Section 4458(b) of the Ca.lil`an-iia. Labor Code allows an

employee to bring an action for damages against an employer where the employee's injury or

death is x`proa^inate1^ caused by the emp1^yer's knt^^ring reinoval of, or km^win^ failure to

install, the point of operation guard on a power press, and this rc-mc^val or fail-ure to install is

specificallv authorized by the employer under conditions known by the eimpl^^^^ to create a

pro^ability of serious 1njuU or deathe°' Id., at *1.

The California court found that there was no duty to defend or indemnify under the

liability coverage in the employer's insurance policy because the employee's claims wea•^ ^ubiect

to California's Workers Cs^^^^^satlon law aiid the policy's workers compensation exclusion

applied. The court explained that an employer's liability ins-urance policy "is not a general

liability policy providing coverage for injuries to meniber^ of the general public; instead it

provides coverage to empl^vers for those injuries to their employees not covered by workers'

^^^^^satxon." Id., at *9 (citing ProducersDaityDelavety Co. v. Sea^^ry Ins. Co., 41 Cal.3d

903, 917,226 Ca1.Rpti°. 558, 718 P.2d 920 (1986).)

Paragraph 21 of the Employer Liability Coverage endorsement on Fonn GA 106 OH 01

96 setting 1"h the exclusion from coverage for "deliberate 1nt^.^f ' in the CTC policy gen.erally

tracks the language of R.C. §2745.01 and coverage is ^^^^ owed "simply because the Po1icy does

not incorporate the exact language of Subsection (C)." IrondaIe Indagiri.'a,^ Contractors, 754

FeSupp,2d. at 933. The court of appeals' decision reversing the trial couit'^ ^^^iary judgment

in favor of CIC as to indemnity coverage owed should be xeversed.. Coverage for EIT liability
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c^inrnitterl with "deliberate intent" is expressly excluded from coverage -under the CIC ^^^

policy just as it is in the majority of other j-urzs€lickia^^s which have determined to compensate

most employment torts t1^^ugli the state's worker's compensation scheme rather than by way of

the tort system.

5. R^^^^ely uz^^er CIC's Umbre&Ia --poILc e^^ ^^^ ^e , h^d w^^^ there Is
coverage ^^^^^ the unde!1 ° ofi^ ^ ^nd i.sngl +^therw-is^ ^^clusled. from. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
^a^^"^e.

Because there is (and can. be) no coverage under CIC's underlying policy, there can also

be no coverage under CIC's 'Uanbxella poll.cv since Exclusion B.9. ("Emplover's Liability

Limitation") e.xc1ud^^ ^ov^,,^age under the Umbrclla policy for "Any liability arising froin any

injury to o . . an 'employee' of the ing€^rec1 sustained in the 'workplace' [or1 semplovee' of the

insured arising out of the performance of duties related to the coiiduct of the insured's business."

LTxnbrella Policy, Supp, at p. 124, 'I'he exclusion does not, however, apply "when such insurance

is provided by valid and. collectible 'underlying i^s-Lwance' listed in the Schedule of Underlying

Insurance. . ..Y' Umbrella Policvg Suppo at p. 124.

Further, the Umbrella policy contains an "Expected or Intended :[nj-^" exc).^.sio^^. ^^rl^^;l^.

provides, in relevant par, as I'ollows

`I'}is imurance does not apply to . "bcsdily i-njury" or "property damage" wb.%ch may
reasonably be expected to result l'^om the intentional or criminal acts of the insured or
which is in fact expected or intended by the iiisured, even if the i^juTy or clarnage is of a
different degree or tyW and actually intended or expected.

Umbrella IDol.icy, Suppe at p. 124.

Therefore, While covera^e under the Umbrella policy may apply where t1ie^°e is ^.^vera^e

under the underlying CGI-, policy, coverage is clearly preel-acled under CIC's Umbrella policy

wb.ere, as here, there is no coverage for an El'I' claim under the underlying policy.
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IV CONCL USION'

For all of these reasons, Intervening Pia.intiff=Appellan^ The Cincinnati Insurance

Company respectfully submits that this ^^^ sho-Lild reverse the Ninth District Court of Appeals

opinion for the following reasons: (1) The appellate court misconstrued R.C. §2745.01(C) and

erroneously relied upon the rebuttable presumption of intent to injure to ^ip this Court's

precedent r^^uifing an employee to establish an employer's specific intent to injure in order to

prevail on a claim against the employer for intentional tort; and (2) The appellate court

inipr^perxy imposed upon insurers, like The Cincinnati lns-uran^^ Co^^pany, a duty to indenufify

insLiredaemployers who intentiaiially iiija^e their einpla^^^s when an employee invokes R.C.

§2745.01(C). Such insurance coverage is against public policy. Al.^emativeIy, the imlaositissii of

a duty to i^denmgfy in this case i.^pc^^°e^. the ins-ur^.nce policy endorsement e^.clusli^^ ^overa.p-e for

4diiabi.:litv f'or acts committed by or at the direction of an insured with delibertrte intent to injure."
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STATE OF OHIO

COUNT'^ OF SUMMIT

• ^'. , ! ,
^$^•,, ,• ^.

IN, T^^^ COURT OF APPEALS

^aB SUL24 R^^ E tN̂THJUDI^IALJJISTRICT

DUANE A.I,L^I HOYLE ^y. ... . ,

Appell.arLt

V.

DTJ ENTT^^^SESy INC,

CrossmAppe11ants

and

T14E CINCINNATI .^.^S^..^RANCE
COMPAINIES

Appe1lee/Cross-Appel^^^

Dated: July 24, 2013

e,4C^A. No. 26579
26587

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUIMMIT, OHIO
CASE No. CV 2010-03-19$4

T^^^1,j1(3N AND JOURNAL ENTRY

MOORE, ^^^^idir^^ Judgeo

J^1} Pl^n^ffA Duane Hoyle, appeals from ^Zeauflir^g of the S€^rr^^ii County Court of

Cormnon Pfieas, which granted summary judgment to The Cincinnati Insurance Companies

("Cincinnati Insurance"). Defeiidants DTJ Enterprises, Inc. ("DTJ") and Cavanaugh Building

Corporation ("Cavanaugh"), cros^^^^^eal, For the reasons set forth below, we reverse.

1.

1'5:2) In 2008, Mr, Hoyle was injured when he fell approximately thirteen feet from a

scaffold while employed by DTJ and Cavanaugh. Mr. Hoyle brought a complaint against DTJ

and Cavanaugh, alleging a workplace intentional tort. DTJ and Cava-naugh were insured by

5
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Chiclmatl ^^^rance. Cincinnati Tnsumnee in.^^^ened in the action, seeld-ng a d^^^^toiy

judgment that it w&s not required to provide coverage to DTJ and ^avana . u^ based upon certain

exclusions contained in the insurance contract,

{^^^ DTJ and Cavanaugh filed a motion for summary judgment, "17hereafter,

Cincinnati ^^^^e filed -motion for summary judgment, wherein it maiz^taffied that, although it
_ _: ..

had agreed to defend DTJ and Cavanaugh, the 1^stirance contract excluded coverage for Mr.

Hoyle's claims, and it had no d.uty 10 indemn.i.fy DTJ and Cavanaugh. The trial court granted

DTJ and Cavanaugh's motion for summary jud^^ent in part, concluding that a material question

of fact remained only as to ld!lr. Hoyle's claim that his injuries wer^ catised by DTJ and

Ca.vanaugh rernovir¢g a safet-y guard. `I'.^e trial couA later gmnted summary judgment to

Cincinnati Imurance5 concluding that Mr. Hoyle would have to demonstrate s°deliberate in#esntyl

of DTJ or Cavanaugh to cause llim injury in order to prevail on his claim.o The tnal court

detemiined: that t1^e insurance contract excl-aded from coverage damages caused by "deliberate

intent" ^f the insured to injure, and thus, ^^cirmati .lr^u'ranc^ was not reqWred to io-d.^mnify

DTJ or Cavanaugh for any potential resuldng judgment against them. The tri^ court set forth in

its entry that there was ^^ just reason for delay. See Civ.R. 54(B). Mr. I-loy1^ thnely appealed

from the judgment of the tr€al.caurt, and now presents one assignment of error for our revi.e ^ra

DTJ and Cavanaugh cross-appealed, .ata.d they also present one ass1^en^ of error for our

review. We have consolidated the assignments of error to facilitate our discussion.

lio

^ HOYLES ASSIG:^^IENT 0Y

THE TRIAL, COURT ERRED WHEN IT GRANTED CNICiINFINA°I"I
INSURA^l'CE[' S] MOTION FOR SUT-VINILARY JUDGMENT.

6
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DTJ'S A-N^ CAVANAUGHsS,ASSIgNMENT OF 1-MOR

THE TFJ1^^ COURT ERRED WHEN IT GRANTED C NCTNNATl
1^SURANCE['S] MOTION FOR. SUMMARY JUDGIMENIT.

114) In their assignments of error, Iwlr.Hayle, DTJ and Cavanatigh argue that the trial

court erred in granting Cincinnati Insurance's motion for summary j^^gment< We agree.

tT51 This Coua r>"-views an award of sumroary judgment de novo. Gr^a^`ton v. Ohio

Fdison Co., 77 Ohio St,3d 102, 1.05 (1996). Pursuant to Ci!voR. 56(C), summary judgment is

proper i.f.

(1) No genuine issue as to a;.liy material fact remains to be litigated, (2) the
moving pmty is entitled to judg ment as a matter of law; and (3) it ^ppms from
the evidence tkaat reasonable mmd^ can come to bu^ one ^oncIusiorr, and viewing
such evidence most strongly in favor of the pi^y against whom the motion for
summary judgment is made, that conclusion is adverse to that parrx.

Temple v. Wean United, Inc., 50 Ohio St2d 317r 327 (1977).

{116} Ifere, Mr. 14ov1c. DTJ, and Cavanaugh argue that C':ncimmti Insxnrranse was not i

entitled to judgment as a matter of law, because the trial court erred in its interpretation of the

law concerning workplace intentional Yor^^ and in its application of the 1^^^ to the insurance

contract.

^^€'^^ In the insurance contract w. issue, Cincirnatk In;^urmee provided general

commercial liability coverage to DTS and Cavana^^^i for "those sums that the insured becomes

legally oblbdgate€1 to pay as damages because of 'bodily injur.y' * * * to which this insurance

applies." `1'lZe general commercial liability policy expressly excluded from coverage bodily

inju-ry "which mkv reasonably be expected to result from the intentional * * * acts of the insured

or which is in fact expected or intended by the insured, everl if ^^ injury or damage is of a

different degxee or type than aettially expected or intwndede"

7
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(J[8} Ht^^ever$ the; ^surance contract hl.^^ contained an endor^em^^t for "Employers

Liability CaveTage ." Therelz^ Cincinnati Ins^.ran^^ provided covemge frrcertain "intentional

act[s],Y' as foll:ows<

[Cincinnati ^uran^^] will pay those surm that an imured becomes legally
obligated to pay as ^ dajnages because of dhodily 'ixjury'x ^us.ta.^.^.ed by your
^demplo;ree" in the "'workpl.ace'" and caused by an "intentional act" to which this
insurance applle& ^e 'will have the right and duty to defend any "suit95 seeking
those damages.

The policy defined em "intentional ^efs as a5an . act which is substantially ^ertain . to cause ;bodilv

inj.urysfs' and required th^ folIc^^^ conditions be met for pt:rp^^^s o^^^^rage;

a. .^ insured knoWs of f:_h^, of a dangoro,3s process, A3; ocedurey
instrumentality or cuEndifion. i^S bu :nvm± E,p^ftr ^i,.,ul;

b. An insured knows that if fm b;emplc^^q&' is subjected by his employment to
such dangerous process, procedure, instrumentality or condition, then hann to the
^mpIoyee'Y will be a suhstanfial cermitv; and

c. An insured under such circumstances and vAth s,uch know^edge, does act to
^^^e the "employeeyg to continue ia perform the dan,^^^^s task.

^^owever, the policy ex^laid^d fi^om coverage "laal'Sal.ity for acts committed by or at the direction

of at -tr^^ed with the deliberate intent to injure[,^" (Emphmgs added.)

^^^^ Based upon the exclusion for acts committed with the deliberate intent to injure,

Cincinnati Insurance argued that any potentially successful claim by Mr. Hoyle would

rxecessari ly be eXCluded ftazx^ the 'msurance coverage, because IS&a IIoyl.e would have to establish

deliberate intent in order to recover for a workplace inWntioxal tort pursuant to R..C. 2745.01.1

{11.101 R.C, 2745. 01 provides, in relevant part.

Cincinnati Insurance Ru-ffier urged the . ^^^ to grant it, at rain^iffn^ partial
summary judgment as to its policy exclusion for punitive damages. As the taU ^^^ granted
summary judgment on the basis that Cincinnati Insurance had no duty to provide coverage, the
trial court did not address the argument as to coverage for punitive damages.

1
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(A) In an action brought against an employer by an empl^^^^^ or by the
dependent survivors of a deceased employee, for damages resulting from an
intenticarial tort cc^^^^tted by the employer during the course of employment, the
employer shaN not be liable unless the plaintiff proves thaL the. employer
committed the tortious act with the intent to injure another or with the belief that
the injury was substantaail^ certain to occur.

(13) As used in tliis section, "substantially cea^n" ^ems that an e-mpI^^^^ acts
w-,-.h deliberate intent to cause an employee to suffer an injury, a disease, a
condition, or deaa

(C) Deliberate removal by m employer of an equipment safety guard or deliberate
misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption thua the removal or 3na.sreprcser^tat°ion wm committed with intent to
injure another if an. injury or an o^cupedo.nal disease or Qandit%r^^^ occurs as a
direct result.

(Emphasis added.)

(111) Here, Mx.IJoyle}s only remaini.^^g claim is based upon his allegation that DTJ and

Ca^ianaugh deliberately removed a safety guard, and, pursuant to R.C. 2745.01(^) their "intent to

injure" is presumed. Thrs^^gh, this method of proving the claim, M:e lioyIe, UN, and Ca^anaugh

argue th^^ DTJ and Cavanaugh could be held liable for Mr. I-JoyIeR^ injury without proof of

deliberate intent to cause injury. Cincinnati I3suran^^ responds that "intent to injaze" and

"substanfiO^ ^erWr," tto cause injury, as those phrases are used in R.C. 2 745,0ls both require the

plaintiff to establish deliberate ^^tent, Cincinnati InsurA^e maintains that the rebuttable

pre:^^mpti-on in subsection (C) of intent to injtire demonstrates "deliberate intent," and, thus, if

Mr. Hoyle were successful in his claim through use of the pr^sumption., ^^ claim would be

excluded under the pol.icy.

^T12} Prior t-o the enactment of ^^^rrent R.C. 2745e0l, to prove "a^^^nf` for pu^posv^ of

an employer intentional tort, the employee was required to establish:

(1) knowledge by the employer of the existerice of a dangerous process,
procedure, instrumentality or condition within its business op^r-dtion; (2)
knowledge by the employer that if the employee is subjected by his employment

9
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to such dangerous process, ^ro^^dure, ^^^entality ox coiaditlisn, #11z;^i harm to
th.e employee Will * a substantaa.l ceyfain1^; and (3) that the ^^^^lo^v4;r5 uin^ey such
circumstances, and with suc1i krzowledge, dld tLct to require tt;,.,,; emp'_.oyee to
continue to perform the dangerous tak.

Fyffe V. Jenra°sr Inc., 59 Ohio St3d 115 (1991)5 ^aragra.ph one of the syllabus. The Ohio

6

SuP^em^ ^^ouit fur'cher explained in Jaone's v. VIP Dev: Co. 15 Obio S11-3d 90 (1984)^ paragraph

one of the syllabus, that I* intentional tort is an act comrnitted with the intent injure

another, or wmmatted with the belief that such injury is ^ubstwi'da'ily c^ltd-i. t^^ ^^^^."

Therea.fter, th.^ ^^^eml Asswnybly ^ ever;! govi^m empec^y^^. 4;^teEa^ianal tor'cs,

and these statat^s were held unconstitutional by the Ohio Supreme Court piior to th^ ^na^^ent

of the current R.C. 2745.131. Kamin8skz v. Metal & Wire Prods. Co. (Kaman,^^ ^.^, 125 Ohio

St3d 250, 2010^0bi.oa1027, TI 2$y33. At first gIance, R.C. 2745o01(N) appears to retain the

Jones standard fo-r proving iut^nt,^ the mtute provldes that "the employer shall not be liable

unless the plaintiff proVes that the employer committed the tortious act with the intent to lnjlx^

another or with the belief that the 'mi uty was substentaail^ ^ert,ain t
.
o Occura'° However, in lm..C.

2745.0I(B), azsubstalitia.lly dextaie' is deftdd zs requiring that "^ emP1^^^^ acts with deliberate

intent to cause an employee to suff^r- axi:1^jury, a d"a^easex a condition, or ^eath.}" ^Emphasis

addeda) 1h.Kamfnska -v. Metal & Wire Pr€a&^: C6, (Kamin.5ka I), 175
.
Ohio App.3d 227, 200

1
8-

Ob1o-1 52 1^ ^ 31, (7th Za>ist.)j the Seventh D1itrict reviewed subsections (A) and (B):

When we consider the ddft€^^^ of "substantial certainty," it ^om^^ ^^^^^^^
that an employee does not have two ways to prove an xn,^enfio^al tort claim as
R. ^.' 2745.0](A) suggest:v. The- employee's t^vo options of proof be'cbme (1) the
employer acted with intent.^o injure or (2) the employer acted ^ith deliberate
intent to injure. Thus; ia^a.^de'r R.C. 2745.01, ihe only way an employee can rect^ver
is if the employer acted ^ith the in^en^ to cause injury.

(Emphasis added.)

I
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JS 13} Kaminski I was appealed to the Ohio Supreme Court, 'which agT^d with the

Seventh Distrl.ct's interpretation of R.C. 2745.01(A) and (B) in this respect:

As an initial matter, -we agree )Aith the court of appeals that the General
Assembly's intent in er.^^cting R.C. 2745.01 o as expressed particularly in
2745.01(B), is to ^erinit recovery for employer Tntentlonal tom only wher^ an
employer acts with specific intent to cause an injury, subject to subsections (C)
and (D)< See Talik v. Fed Marine Terminals, Inc., 117 Oh:o St.3d 496, 2008-
Oh1o-937, ¶ 17 (the General Assembly in R.C. 2745.01 "modified the ^^on-
law definition of an employer intentional torSA by rejecting `thenotlon that acting
,Aiih a belief that injury is substantially certain to aceur is analogous to wanton
misconducf'). See also Stetter Ar. R.J. Corman Derailment Servs., L.L,C:1, 125
Ohio St.3d 280, 201 OM Ohio- 1029, at ^aragrapli three of the syllabus, in which we
hold that R.C. 2745.01 does not eliminate the corrmon-1a^ cause oil action for an
employer intentional tort.

.^aminskr II at ¶ 5+5; see also .^-ioudek v. ThyssenKrupp Afat^^ials N.A., Inc., 134 Ohio S03 d 49 1,

2012-Ohiaa5685, 13.

^^^^^ ^^c-entlyY in I-loudek, the Oh1o Supreme Court again reviewed the issue of intent

in the context of workplace intentional torts. In Houdek, an employee was injured when a co-

worker, who was operating a sideloader, struck him. Id, at j^ 1, S. The employee brought iuit,

and the tiaI court granted summary jtidgment to the employer. I^a. at j 9, The employee

appealed., and the E1ghth. District reversed, deterrnfning that the employer could be held liable for

the employee's injuries if it "objectively believed the injury to Houdek was substantially certain

to occur.}g Id. at 3. I'he employer appealed this decision to the Supreme Court, which re41ersed.

the holding of the Eighth District. Id, at 111, 29. Because tl-Aere was no evidence that the emplover

"deliberately liit.^nded to injure" the employee, the Supreme Court concluded that it could not be

liable for a workplace intentional tort. Id, at Ti. 4. The Court noted that R.C. 2745.01(C) iv^ not

applicable to the facts of that case. Id. at ¶ 27. It hedd that `RC. 2745.01 limits ela.zras against

employers for intentional torts to circumstances demonstrating a deliberate intent to cause iz^july

tr an employee[.]2^ (Emphasis added.) Id at ¶ 29.

11
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{f1`15) in a dissenting opinion, Justice Pfe il'^^ c onc1uded that `Gfflhe majo.^ty[

joverstate[d] the mth1essriess of R.Co 2745,631s° because subsection (C), provides a presumption

of an intent to injure i-n certain circumstances. Id at ^ 30 (Pfeifer, J. dissen1ing), Therefore, in

suen. ^ case:

Only the removal of the saf-bty equipmeiit needs to be delibemte under the statute;
if the injury flows from the removal of saf^^ equipment, an injured wor.^^r needs
to prove. nothing 1^^^ as to tha.emp1oyerys intent fo successu1y prss^cu I te, an
inten^^naI.-tort,cl^^ against the employer. The^wc}Al^er r^^ed no^ prove ^hat the
employer was*ying to 'ull-t h:n1 ..._:.4-atent is presuqs.^-,;^ by th-I re:n,^va! 3:^f sa -f^a^
^quipment, That is; uhe safety equipmem m.u^t be b-at 4%he
1njuryneed not-be deliberately cwu^od l'^x ar. u.,^ured work^r wrecover ;3:z-M.Ia^^t to
R.C. 2745.01(C).

I9- (Pfel.^^r, J. dlssenting' )

(^16) Puxsa.ant to the Ohio Supreme ^^urt's decisions above, R.C. 2945.01 requires

specific or deliberate intent to cal-ise injury to recover on an empioyer lrg.tentional tort. .^ou^^k at

^ 29. Ha^evero `^^^^^^ ^^^cific-1ntent requirement is nxoderated by subsection C of Ohio

Revised Code § 2745.01, which sets up a rebuttable preszinp^on of intent to inj'ure when the

employer deliberately removes an equgpn-ie.^t safety guard or delaherate1y rnisrepresents a toxic

s^^ hazardous substance." Rudisill v. Ford Motor Co., 709 F.3d 59-5s ^^^ (6th Cir02013); ^^^^^^k

at 1(30 (Ne1fer, J. dissenting).

^TI171 Here, Mn Hoyle's only remaining claim rests upon operation of the presumption

located in R.C. 2745.01(C)o Therefore, unlike I-loudek, aur inquiry pertains to whether, if

deliberate intent were to be presumed by rspmtion'of subsectflon(C), the clalm would be

excluded ^om coverage under the Dmplo,^eT Liab111ty policy for act1^^^ ^^^ with the

"deliberate lntenf 5 inte^at to injure,

^IffI^) The Fourth District has explained the e^'^`ect of ^^^sum,pti^^^ as follbws:
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A presumption ^^ifis the evidentiary burden of producing evidence, i.e., the
burden of going frmrard3 to the party against whom the presumption is cli-rected.
See Weissenberger, Ohio Evidence (2001) 44. However, a rebuttable
presumption does not carry forward as evidence once the opposing parNy has
rebutted the presumed facta Forbes v. Mad^lest Air Chartery Iaac. z 86 Om^ St3d
83, 86, 1999-Oh.om85. Th.uso once the presumption is met vsth sufficient
countervO^^ evidence, it fails and ser^^^ no further evidentiary purpose. The
case then proceeds as if the presumption had never arisen. See Hor,^l*! v.
Es.sn-zan, 145 Ohio App.3d 438, 444 (4th Dast. 2001), Ellis v. Afillers .rourth Dast.
GalliaNo. OOCA17, 2001 'VVL 978868 (Aug. 16, 2001).

Hall v. Kemper Ins. Cos.9 4th Dist. .Plcl^^^^^y No. 02CA1 7, 2003-Ohia-5457, ^ 92, quoting

.ffinr» v. Nichols, Fourth Diste Jackson No. 0 1 CA 14, 2002-Ohion33 ? 0, 14.

t'%9) Here, the trial couit concluded that a question ob fact existed as to whether Nfr.

Hoyle could pr,^-va.%l on his claim tbroaagh the Pr^sumption of intent to injure contained in R.C.

2745.01(C). To do ^o-, Mr. Hoyle woWd need to only prove the deliberate removal of a safety

guard. The burden of proof would then, shift to DTJ and Cavanaugh to rebut the pr^s-umptaon.

Hall at ^ 92. If DTJ and Cavanaugh failed to do so, Mr. 1^^yl^ could prevail on his claim

without actual proof of deliberate intent to injure. Although the delaberate intent to injure may

be presumedjbr purposes of the statute where there is a deliberate removal of a safety ^iard, we

conclude that this does not in itself amount to "deliberate lntent" fi,^ the purposes of the

azasadra€ace exclusion.

1520} In Cincfnnatz Equitable Ins. Co. -v, SorreIly 9th Dist. Lorain No. 05CA008703,

^^^^-Ohgo- 1906, j; 14, this Court explained:

l`he interpretation of an insurance contmet is a matter of law. Nationwide Mut.
Fire Ina. Co. v. Gumean Bras. Farm, 73 Ohio St.3d 107, 108 (1995). When this
Court interprets an insurance contract, we "look to the plain and ordinary meaning
of the language used in the poll^y unless ag^other r^eaning is clearly apparent fio^
the contents of the ,policy,"- lk'es^field Ins. Co. v. Galatis, 100 O1iio St.3d 216,
2003aOhio-5849, I 11, A contract for iigsurance "must be given a fair and
reasonable anterp^et-ation to cover the risks anticipated by the parties," Bcaxier v.
Allstate Ins, Co., 9th Dist. Sum:alt iNoe 14-1152r 1991 IWL 24960, *7 (Feb. 27,
1991). Furthermore, et[w]hen the intent ^fthe parties is e-vld^^^ from ffie clear and

13
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unmnb^guous language in the provision, the plain language of the pr^^^^^on xnust
be applied.," ^^^acki v. Allstate &F, Cd.s 9th Dlsto Medina No. WCAW79-M,
2004nOhio-2.1 Iat 9, citing Kar°abin ve StateAuZo.1^ut. Ins; Co, 5 10 Ohio St3d
163(I984),

11121.) The. Em-olover Liability policy at ^^^e.here provides f;E)v erage for "bodily i^juxy95

caused by an "intentional act," which it defines as one where thc, insured. (1) knows of the

ex^s'te.^^^ of a dangerous condition within its business operation, (2) krzows that if an employee is

subjected to the dangerous coAditson, ther harm to the empSoyew -Mll be a "sub^^antgal. ^ertainty9,

and (3) requires "the ;;`emplovee' tr^ con&ue to perform the dangerous tasko" 1`he policy

excluded from coverage "liability for. acts comniitted byor at the direction of an ^^^red with the

deliberate intent to injurej.]: Th^^efores we cannot conclude that an "intentional acf' under the

policy, whicb. is ^pecifcaJ.1y covered as set forth above, in cludes an act committed ^^^ a

"deliberate i-ntenf' to injure, which is specifically excluded. Based upon the^^^^suri-iption of

deliberate intent ^^tl.er R.C. 2745.01^^^^ there could exist a circuinstara.^e Where an em^^^^^e

prevails on his claim of intentional tort without the complained action constituting "deliberate

intent' to injure under the terms of the policy^ As the trial court determined that questions r^^fic#

existed.as to the viability of claim under subsection (C), we conclude that there likewise exists a

question o^^^t as to whether such a claim falls withffi the policy exclusionp precluding Sur^ary

judgment on the issue of coverage.

I^o

I^^^} Mh Hoyle's, DTJ's and Cavanaugh's assignments of error are st^tained. The

judgment of the ^ummit County Coaitt of Common Pleas is reversed, and this ^a-use is x^manded

for finther proceedings consistent with this ^^^ono

Judgment reversed,
ana^ catis^ ^^mmded,

14
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There were ^easonabl^ grounds for this appeal.

'W^ order that a -qp^^^al mandate issue out of this ^oua, directing the CaiA of Common

Pleas, County of ^^^it State of Ohio, to carry ' this jtidgment into execution. A certafied. copy

^^^^^jotirnai entry shall ^^^stit^^e the mandate5 pursumt to App.K 27_

Immediat^^y upon the filing hereof, this document shal1 constitute ft-e jz^^^ entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shal1 begin to rm, App.R. 22(C). The Clerk of the Court of Appeals is

anst^^^ed to mail a notice of entry of this judgment to the parties and to in^e a notation of the

mailing in the docketz pursuant to AppoR. 30.

Costs taxed to Appellee1Cross-Appellee.

-------- -
CARLA MOORE
FOR THE ^O'L1RT

CARF,,j.
C^^CURS.

HENSAL, J.
^^^^EN7^tG.

J E23J I respectfully dissent. "Me Obao Suprenie Ct^^ ^^ held that, un&x Revised

Code Section 2745.01, "absent a deliberate intent to injure another, an. e mployer is not Iia,bl.e fo-r

a claim alleging an employer intentaoiial ta,-,t, and the injured employee's exclusive remedy is

within the workers' compensation sy-itern.5' Houdek v. ThyssenKruppa''^ateraals N.A.f Inc., 134

Ohio St3d 491, 20I2-Ohzo-5685, ¶ 25e 'I°he policy at issue in this case specifically excludes
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coverage ^'^r "acts committed with the. deliberate intent to iqJure[.]9^ In light of ^..^^ other

provisions of the contract that sp^ifical^^ mirror the state of the law at the time it w . as created, I

would find ffiat the parties intended for the terrs. 6bdeliherat^ intent" to have the same meaning

under the contract as under Section 2745,01. A^cordingly} Ido not agree that "th^^^ could c-ast

a circumstance where an employee pr^vails on his claim of intentional tort without the

complained action ^onstiiatina ;delliberm^ intent' to anjare under th.e . ter^ of the policy." As

such, I would fuid t3at the trial court ca^^^r-tly granted smnxnary. judgment to Cincinnati

^^ce..

i^PPEARAhLCES:

DAVID R. GRAN'I' and STEPHEN S. VA„"CK, Attorneys at Law, for AppeUant.

STF-PHEiN J. CHUPAR^^FFg ^^omey at Law^ for Appellee0Cross-Appellee.

MARK W. ^^^NTOHR and AL AN M. MEDVICK, Att^^ey^ at Law, for ^^oss-App^^lants.

DAVID G. UTLEYo Attom^y at Lam! for Cgoss-Appellants.
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O's iiE.i^ M. H0^PSIV,"4T^^ COURT OF ^OMNION PLEAS
SUMMIT ^OLTNTY, OHIO

2012 ^UL 18 Ptl 2 2 8

DUANE A8@^^^^Xp,
CLERK OF C(DIJRTS

Plaintiff,

d_ts_

DTJ ENTERPRISES, ITIN Co, et a.l,,

Defwndangs.

)
)
)
)
)
)

)

)
)

CASE NO. CV 2010-03-1984

JUDGE THOMAS A. 'I'EOf)OSIO

ORDER
Partial ^^Mmarv judgmen.t

This mattea ;s before the Court upon Defendants' Motion for Summary Judgment and

Intervening PIagnt:ff s Motion for Summary Judgment, and the responses a,nd reply briefs submitted

ir ;:hisCaurt, On April 20, 2012, this Court entered an Order fdr partial samrr:ary-jud.gz;aent. On

May 1 -5o 2012v and on motion of the Defendants, this Court vacated ixsjudgzrent asto the issue of

coverage to allow for additional briefing. The Cour3 has reviewed the additioaial briefing provided

by thti partaes, includirag the briefs filed ,iitne 1,2012, and June 15, 2012, for wb.scii 1eavt^ to file is

bereby grantede FL.rffierrriore, the CouTt liereby incorpora.tes its Order of partial judgment entered

on Apri1 140S 2012, as to all issues previously d.ecided by that Order and not vacated by the Order of

May 1 5, 20] %,

Pursuant to Civ. R. 56(C), s^•amary judgment is proper if: (1) No genuirie issup- as to any

masenai fact remains to be litigat^d, (2)t^e zyaoving party is entyt;.ed to judgment as a matter of law;

and (3) it appears from the evidence that r^asonab^e minds can come to but one conclusion, and

viewing such evidfnns;e inost strorgIy in favor of the party against whom the rnoti-on for summary

judgment is made, that conclusion is adverse to that party. Tenr^^e v. Wean t1^^^ed, Ixdc., 50 Ohio

St, 2,d '317, 327(i ^77). Theparty s;eking summaryjud^^^ent initially beals the burden of

irtforrTi^^if., the trial court of the basis for the motion and identifying portions of the record

17



demonstrating an absence of genuine issues of mater¢al, fact a.s to the essential elements of the

nonmoving party's claims. Dresher v. Bacri, 75 Ohio St. 3d 280x 293 (1996). The movant must

point tc) sozne evidence in the rewrd of the t;rPc listed in C€v: R. 56(C) in support of his motion. Id,

Oiiee this burden is satisfied, the nonmoving laarty has the burden, as set forth in C1v.R. ^^(F-), to

offer specific facts showing a gerauiaie issue for traal. Id.

Ilie Cincinnati ^^su^^^^e Companies, as lntervea31ng Plaintiff, seek summary judgment on their

compWrit for Declaratory Judgment. The Cincinnati Insurance Companies argue that the insuratgce

policaes in question do not provide coverage for the actions a1l^^^^ by th^ underlying Plaintiff

against the defendants.

The Commercial General Liability and Umbrella policies issued by th-, Cincinnati ?n^uran^^

Companies provide coverage for "bodily injury" to which the ansu^°^ace applies. The policy

specifically excludes coverage for "bodily izijury9, which "may reasonably be expected to result

from the intentgonal or criminal acts of the insured or which is in fact expected or intended by the

inured, even if the injury or damage is of a different degree or type than actualy expected or

:wen'1$es.1.74

T`he Employers Liability Coverage policy (GA 106 OH 0196) provides coverage for"bocilly

injury" c-^^ed by an "intenta^^al act." The policy excludes "liability for acts committed by or at.

the direction of an 1n^ed with the deliberate liitent to gnjure>ys

The Cour, finds that the policies exclude coverage for employer liability under R.C. 2745.0 1.

R.C. 2745.01 defines "substantially certain" as meaning "that an employer acts with deliberate

intent to cause an employee to suffer an injury, a disease, a b-ondition, or death.a" The Ohio

Supreme Court has held that "d^^ider R.C. 2745.01, the offly way an employee can recover is il"'the

employer acted with the lnterit t^ cause injury." "Mhe General Assembly's intent in enacting R.C.

18



2745.01, as expressed particularly in 2745M(B), is to permit recovery for ernployer anteaitional

torts only when ar employer acts with specific intent to cause aiiL injury, subject to subsect^on^ (C)

aiid (D)." Kamsns,^i v. Metal & Wire Prodr^^^s, Co., 125 Ohio St, 3d 250 (20 10).

The Court r^o-Le.s that the policysy "intentional act" coverage, as a^ould-be coueragge for an act

whic.^ ^^ suhstantially ctinaan to cause "bodily injuq$7g is directly affected by the ^egislature's

definition of "substantially certain" in R.C. 2745.01(13) as meaning "that ar) enzplayer acts with

deliberate intent to cause an employee to suffer an irajaxry, a disease, a condition, or death."

Employer torts under R.C. 2745.0 1(A) now fai.l within the exception that excludes coverage fbr

"liability for acts committed by or at the direction of an, insured witli the deliberate intent to inju^e^"

Defefidagzts have provided additional bnefing, that argues the "rebuttable presumption" that may

be created under R.C. 2745.01(Q is not the equivalent of deliberate intent. This Court disagrees.

A.riy possible surviving c1a1rn under R,C. 2745.01(^) would necessarily 1ncl ude the "intent to

iqjure'y and would thus be precluded by the l^surayiee policies.

No genuine issues ^f material fact rerraain and the Cinclruia.ti Insurance Companies are entitled

to Sur^^iary Judgment as a matter of law.

With regard to Intervening Plain4iff ChIcinnatl I^su^^^^ Compa.nzws° Co:nplaint for Declaratory

^^^gMent, ^^^^^imary Judgment is t`°.rR_ANTED. The Inter^ening Plaintiff owes no indemnity to

Defendants DTJ Enterprises, Inc. and Cavanaugh Building Corporation as a result oi"the allegations

set ^brth in t^e. underlying Complaznt,

For the p-urpose of claritys the Court reiterates its ruling of April 20, 20 l2o The C^ull firads that

plai.ntlffis unable to prove a claim under R.C. 2745.0 1(A), except as rnodified by the rebtittable

presumption provided for under R.C. 2745.01 (C). To the extent that Plaintiff s claims rely o3i R..C_

Z745.01(A) &(B) alone, surnmaxy judgment is ^ RANTl i'.t:t g:^ ^a,,,ror of Defendants. Totheextent

19



,.. . . . .. . . ., f

th^^ ^laintz^"'.^ ^la:ms rely orfl the rebuttable pT^sumptz^n provided fot by R^C. 2.745a01 (C)y genuine

issues of materia( fact remain and Summwy Jud^^&nt is DENIED.

This ^^ a firiai judgrient as to all claims and parties hereby resolved and there is no just reason

for delay;

IT IS SO ORDERED.

--------- --- --------1UDG.^ TIIOMAS A. TE;^^^^^^IO

Pursuant to Cav>R. 58(B)y the Clerk of Courts shall serve up^na^^ ^irte^^ nop in default for failure
to ^^^ea'r notice of this ,^ddg^ent and its date of entrY . ;ipon the ; o;xrnt31.

JUDGETHO^^ A. TE-UD-OSIO

cc: Att^^^y D^^ad R. Grant
A:^orney David 0. TJ^^^^
^^orney Mark W. Bezn:1ohr
Attorney Stephen J. Chup^^k-off
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`^ ^WIEC,^^ ^w^t^ ffCOMMON FLEAS

^^^^ ^t^^ ^^
M^C.IT`^;O^1"^Yr OHIO

^^^^^^
^UANM ALLEN HOY 0^^^^^;

OF
Plaintiff ^^ C

evsT

D'I'J EN'I'ERPPJSESj INC., e, aL,

Defendants.

)

)
)
)
)
)
)
)
)

CASE NO. CV -4010a03-1984

JUDGE THOMAS A. T^^^^^^^

ORDER
^art%a1 ^^^^^ Jpd ment

This matter is before the ^o-art upon Defendants' Motion for Summary Judgment and

In^^^^ning Plaintiff s Motion for Summary Ju^gmen¢, U-pon consideration of saidmotaons, and

the responses and reply briefs submitted to this Cotirt, the ^ourtfin.ds as follows.

Pursuant to Civ. R. 56(C), summary judgment is proper if. (1) No genuine issue as to any

^^aterial fact remains to be li2igatedx (2) tkie niavan^ party is entitled to j^dgmwnt as a matter of

law; and (3) it appears from the evidence that reasonable minds can co.rr:e to but one conclusion,

and viewing s-€^ch evidence most strongly in favor of the party against whom the motion for

surr€^^judgment is made, that coricIuszon is adverse to that party. Temple v. ^^ean United,

.Inc.., 50 Ohio St. 2d317, 327 (1977). The party seeking summary judgment initially bears the

burden of informing the trial court of the basis for the motion and identifying port-ions of the

record ^e-monstrating an absence of genuine issues of material fact as 4to the essential elements of

the nonmoving party's claims. Dresher v, Burt, 75 Ohio St. 3d 280, 293 (I996)^ The movant

must point to some evidence in the record of the type listed in ^iv. R. 56(C) a^ support of his

motion. Id. Once this burden is satisfied, the r^omovin^ party has the burden, as set forth in

Cav. R. 56(E), to offer specific facts showing a genuine issue for trial. Id.
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This case arises owpf iAnaccis^ent °b^w^ ^ ecwTurl on Wrch 24, 2008, du,ring renovations ek the

Wyoga Lake Apartments in Akron, Ohif)< "Pr^ j.:tiFff ^Uz-r:^^A^a-n Hova^ was an.em^^oyeeworkin ^

as a ^asperkter for Defendants IYFJ Eiiterprises , I^;.c, and Cava.^^augh Building Coma^rations who

were the general contractors fod the project. Plaintiff sustained injuries after fWl^^g from a

ladder^acl^ scaffold, and filed a Compiaant alleging an in^entacaAal employer tort. Intervening

.
Plaintiff Cincinnati Inst3^Rnee Companies insured Defendants and filed ^ Complaint seeking

Declw, atory Judgment on the issue of coverage and indemnaty; Defendants and Intervening

Plaintiff filed their motions fo: S"wrixndry Judgmdnt responses mid replies were filed , and the

issues before this Court have been fully briefed.

1e RX. 2745Q^1(A)

Defendants argue they are entitled to summary judgment because PWntl^^annot meet the

requirements for employer liability under R.C. 2745.01. R.C. 27451.01(A) ^rovid^^. "In an action

brought against an employer by an em-pl.oyee . . . for d.amages resulting from an intentional tort

committed by the employer during the course of employment, the employer shall not be liable

unless the plaintiff proves that the employer committed the tortuous act with the intent to injure

another or vrith the belief that the injury was substantially certain to occuro" R.C. 2745.01(B)

goes on to define "substantially certain" as meaning "that an employer acts with deliberate 1^^^^^

to cause an employee to suffer an injury, a disease, a condition, or d^ath."

In .,^aminski v. Metcal & Wire Producis C€a.s 125 Ohio St. 3d 250 (2010), the Court quotes the

Seventh D1striet$s declsior: in the underlying case, Kaminski7 175 Ohio App. 3d227,. s`Wlien we

consider the d.^fi-iitiora of 'substantial certainty,' it becomes apparent that an employee does not

have two wkvs to prove an intentional tort claim as R.C. 2745.01(A) suggests. The employee's
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two options of pxaof^^come: (1) the employer acted with intent to injure or (2) the emp^^^er

acted with de.lzberaw intent to injuie. Thus, under R.C. 274M1, the only way an employee can

recover is if the employer acted with the lntont to catise anjury.s' The Supreme Court goes on to

^^teo "As an initial ;^atter, we agree wla the court of appeals that the General Assembly's :ntent

ia enacting R.C. 1:45.01a as expressed particularly in 2745,01(B), is ^o permit recovery for

eniplolver intentional toat-, onllv when, an. employer acts with specific intent to cause an injury,

subject to subsections (C) and (D)." Id.

Plalntiff s deposition testimony provides evidence that Plaintiff did not believe that Defendants

hi,^nded to cause him injury. (Hoyle depo, at 160 & 168), Plaintiff provides no evidence ffiat the

Defendants acted ^Aith a specific intent to lr^j^e the Plaintil`l The ^^^ finds that Plaintiff is

unable to prove a claim under R.C. 2745M(A) and (B) because the evidence shows there was no

spwific intent to cause an ini-arye No genuine issn^^ of ma^efial fact remains, ^d therefore

summary ja,a€lgmtint is granted in ^^^^or of tihe Defendants. This decision, however, does iiot apply

¢^ the cause of ae-tion to the extent that it relies upon R.C. 2745001(C)P as examined bel.ow.

T1z  R.C. 2745401(C)

Defendants ^'^.u-ther argue that Plaintiff cannot sustain a claim under R.C. 2745.01(^) because

there has not been a "deliberate removal by a.a employer of an equipment safety g;xa.r.d.s" Under

R.C. 2745.01(C): "Deliberate removal by an employer of an equipment safety g-uard or deliberate

rnlsreprese;ntation of a toxic or hazardous substance creates a rebudable presumption that the

removal or nllsrepre.^^^tatl^n was committed with intent to injure ano' ,her if an lnjuxy or an

occupational disease or condit1o3-i occurs as a direct result."
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"It is WeliLLestablgshed that the ffi^erpretataon of,un^^fined statutory terms is n^t a question of

fact, but a question of law for Llae court.'x Fick1e 4 Conversi^n Technolo,^^es ^^^^rnationat^ 2011

Ohio 2960 (6tlZ Dist, 2011). "['1`] he meaning of the terriis Ste-qui^^en^ safety g . uard,r and

.kdeli^eiate zdr^oval" in R.C, 2745:01(C) is to be ascertained asa ma . t€er of law by the couil.g5 Id.

In Forvverck v. Principle Business Enterprises, 2011 Ohio 489 (6th Dtst. 2011), the Sixth

District Court ofAppeal^ defined 6Edel€bwrate" as it applies to R.C. 2745.01^^^ as "characterized

by or resulting from careful and thorough consideration "[T]he term Fr^^bval $ in the

^tatute should be coiistiued in a,,=rdanw,^ with tti^. r elw^ant dictionary definition of"reernove,sA;

Fibkle v. ^^^^^rsion Te-^hnologies Inteinataonat's 2011 Ohio 2960 (6ah Dgst. 201 1). "As relevant

bere5 `remove' is ^^^^ed ^ _ . as 'to moveby lifting, p^sbing aside, or takira^ away or off; also `to

get rid of; eliminate." Id: ssRt^moval of a safet;s guard does not require proof of physical

sepamtion from the m^chine, but may ^nclude the act of bypassing,dzsablinor rendering

i^xoperable.Y' Id. "'Deliberate removal' for p-urpoues of R.C. 2745.01^^^ means ^considered

decision ta ta1^e away or offe disable, bypss, Or eliminate, or to render inoperable or unavailable

for use." Id. In the present case} genuine issues of material fact remain as to wliether there was a

deliberate removal afthe pins used to hold the ladderjack to the ladder. Specifically, a question

of fact reniaans as to whether the pins were rendered unavailable for use.

^^^^^^ used in R.Q. 2745:01 (C)a an `equipa^ent safeey ^^ard' would be commonly understood

to rtean a ^evlce. that is designed to shield i1^^ operator from exposur . e to orinjtr^ by a dangerous

aspect of the equipment.;s Barton v. G.E; al^^hr Construct^one 2011 Ohio 5704 f9th Dist. 201 s^;

Fickle tr. Conversion Technologies Internattonal, 2011 Ohio 2960 (6th Dist. 2011). "I`he General

Assembly did n.ot make the pr^sumpt^on . applicable upcin the deliberete removal of any safetya

reiated device, but only of an equipment safety guard, and we may not add words to an
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unambiguous stattite under the guise of intei-pretation." Fickle v. Conversion Technologies

International, 2011 Ohio 2960 (6th 5^^st 2011), In coming to its definition of "equipment safety

,^^rd," tthe Sixth District references a definition provided by the Third District in Wehri v,

Caz,rntrYmarkp 1990 Ohio App. LEXI.3 1957 (3rd Diste 1990); "An equipment safety guard is a

device placed on equipment to prevent an employee from being drawn into or injured by that

^q7aipmerst,'y ^'ick1e v. Comper°sfr3n Technologies I'neernagional, 2011 Ohio 2960 (6th Dist, 201 1),

The Sixth District noted that "equipment safety guards," while "perhaps not constituting physical

covers or ^arrkers per se, are nevertheless designed to prevent exposure of the w^rker°^ ^arids

wr.d-iin the poi.rzt ok'opera^^onsa" Id. g`[I]t (is) appareri^ that not all workplace saxety devices are

`^^^ipinent safety guards' as that term is aised in Section 2745.01(C).i8 Barton v. G.E, Baker

^ons^ructzo^, 'r"Ol 1 Ohio 5704 (9th Dist, 201 l), The Court noted that "'equipment safety guard"

encompasses "°mzsr^ than the concept of a barrier guard," but does not encompass "'any device

designed to pr^rvent injury or to reduce the seriousness of i.^jury," Fickle v. Conve"i^n

Technologies Internatprrncrlg 2011 Ohio 2960 (6th Dist. 2011). The Sixth District relied ori

I°^^^^am-Webster`s Collegiate Dictionary's de-finition of "guard" as "a protect€ve or safety device;

speci^ a device for protecting a machine part or the operator of a mar-hine.y' Id.

1'^^ Sixth Ustrict goes on to exp'lain its ai:ialysis and application of the definition of

ac^quapment safety guard" to the me i^a front of it: "The jog control a,aid emergency stop cable in

this case werenot desa^^ed to prevent an operator from encountering the pinch point on the

rewind roller a-ndy therefore, are not equipment sa:^ety guards for the purposes of the presumption

in R.C. 2745.01(C). In reaching this conclusion, we recognz7^ that t.hosti devices are designed or

may operate to reduce the seriousness of injury to an operator whose ha.rids or fingers are

inadvertently drawn into the in:runnanp, rev^ind roller. We appreciate that these devices could
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vcz-3^ well mean the s^^ffer.enc^ between a ,relatively ns€nor and catastrophic ^^juq. The seDpe of

our review, however, does not permltus to i.^quire as to Whether the ^^^^ral A^sc'mbl^ should

have provz^dd f^r a p^sump I tdon of intent to inj^e Where these ty-job^ of safety.devices or features

am deliberately removed by the employer. '^e are not empowered to override or second-guess

the publicpoli^y deterrf,lzaatgons of the. General Assembly, but must follow the plain language of

the statut^," F ickle v. Coraversion Technologies Intea°na€ional, 2011 Ohio 2960 (6th Dist. 2011),

nus9 the Sixth District distinguished bev,;^•een "safety ^ev^^^^^eatures3' and °`safet^ guards."

The issues before tlafs Cc^^ ^s whet}^^^ the pins used to: hold the ladder jack to the ladder

constitute an "equipment safety guar^.^o" -fbi^ Court hereby adopts the definlfian of "e'quipment

safety guard" as "a device that is designed to shield the operator from exposure to or injury by a

cl^^^^ous aspect of the eq.ul^eht." Barian v. G.E. Baker Constructions 2011 Oh1o 5704 (9th

Dist. 201i ); Fickle ve Conver^^^^ Technologies Internationals 2011 Ohio 2960 (6th Dist, 2011 ),

;^mxrever; genuine issues ^f material fact remain as to whether the. pins at issue meet the definition

of "^qugpzx:ent safet I y gaarcls>a" Tb.erefore, Summary Judgment is not proper on.this lssue.

111x Is^^urance Policy Coverage

The Cincinnati Insurance Cailaar€lesR as Inter^ei-dug Plalntiff^ seek summary judgment on

their corririlalnt for Declaratory ^^dgmert., The Cincinnati Insurance Companz^^ argue that the

insurance policies in question do not provide coverage for the actions alleged byt^e underlying

t the d^^endants.`;Plaintiff ^^ains

'I`he Commercial Genem.l 1•n,iabillty and Umbrella policies issued by t. he Cin . elnnati Tnsu^^^^

Companies provide. coverage for "bodily injury" to which the 1nsumn^^ ^pplles, The policy

specifically excludes coverage for "bodily sn.jury" Which "may reasonably be exppcted to result

ftom the intentional or criminal acts of the insured or vihich is in fact expected or intended by the
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^^w-ed, evcn if the injury or dcm. age is of a d'afferent degree or type than actually expected or

:ntended."

TheEmployers Liability Coverage policy (GA 106 OH 0 1 96) provides coverage for "bodily

ix^jary" caused by an ;`intent^onal act.'9 '1°he policy excludes "Hability for acts committed by or at

'die direction of an insured with &..e deliberate intent to injure.Y'

The ^ouft firds that the policies exclude coverage for employer liability under R.C, 2745.01.

As discussed above, the present -vedsion of R.C. 2745.01 defines `Wbsta,.^.tia,Ily certa%ry' a-s

meaning `^ffiat an emplov^^ acts vAth deliberate intent to cause an employee po suffer an inj ury, a

disease, a condition, or death." The Ohio Supreme Court has held that "under R.C. 2745o015 the

only way an employee czn recover is if the erY:ploy^r acted with the intent to cause injury."

{sIT]he Genera.1Ausembly's intent in enacting R.C. 2745 .O 1, as expressed pan€cular1y in

2 745.01 (B), is ta permit recovery for einployer intentional torts only when &n employer acts with

specific intent to cause an m}ary, subject to subsections (C) and (D)," Kamineki v. Metal & Wire

Proa^^c4^ Co.s 1.2 5 Ohio St. 3d 2 5 0 (2010).

The Court notes that the policy's 4ointentisr.na3 ae." ^o-verage, as would-^^ coverage for an act

which is substantially certain to ^^lise "bodily injury," is directly affected by the legislature's

definition of "substaradally ^ortaan'S in R.C. 2745.01 (B) as meaning "that aii employer acu, with

deliberate intent to cause an employee to suffer an injury, a disease, a condition, or death.s"

Employer torts under R.C. 2745.01(A) now &ll within the exception that excludes cover^^o for

"lia^^^^tv for acts committed by or at the d°arCetior^ of an insured with the deliberate intent to

injure,r^

No genuine issties of material fa--t remain and the Cincinnati knsuxance Compaz^^^ are entitled

to ^wnm^ Judgment as a matter of law.
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p . . . . . . . . . . ^ . . ^ . ^^ . .

IVa ^^^^^^^^^ Daiiiagos

The Court finlher notes that puTsaa.ra.t to the Employers Liability Coverage (Policy GA 106 OH

10 96)3 "punitive, exemptary; or other nonncorr:pensatozy damages" . are ra.ob covered under said

policy.

Concl^^^^n

The Court finds that Plaintiff is unable to prove.a claia^ under R,C: 2745 v4l (A), except as

m .odified by t^e reb€.attable pr^sumplio,n provided for under R eC. 2 .745 01(C). To the extent that

^lain1iff ^ claims rily rsb R,€:. 7745.01(A). & (^)alone$ saammaryjurl^,.,i.tipt is.GRA:NTED in

favor of ^^^endants. To the extent that P1aint.afFs c1.^.^arhs rely on.the rebuttable prestn"lption

provided for by R.C. 2745.01 (C), ^enuinei^sues of material fact remain and:Summary Judgment:

is DENIED. Witl regard to Int.errening Plaintiff °I`°ne Cincinnati Insur^^^ Companies'

Complaint for Declaratory Judgment, Summary Judgment is GRANTED. Tbe Intervening

Plaia^^^^owes no indemnity td Defendants DTJ Enterprises, Inc; and ^^anaugh.Building

Corporation as a result of the allegations set forth in the undezlying Complairit.

IT IS SO ORDERED.

JUDGE THOI'VsAS A: `l"EQDOS1O

ce: Attomey David R. Ormt
Attomey David G. Utlcy
Attomey M.^^^ ^^ Bemlohr
Attomey Stephen J. Chuparkoff

!
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^hio Reve Code Section 2745.01 Liability of employer for
in:tentzrsnaI tort m intent to injure required m exceptions.

(A) T^ an ac^.io:^ brought against an employer by an employee, or by the
dependent suxviv®rs of a deceased employee, for damages resulting from an
intentional tort ^^^n-dtted by the employer during the course of
emp1oyn-ient, the employer shall not. be liable unless the plaintiff proves that
the employer cona-fa^.-ted the tortious act with the intent to injure anotl-^er or
with the belief that the injury was substantially certah-i to occur.

(B) As used in this section, "substantiaily certain'6 means that an emp.^o-yer
acts with deliberate intent to cause an ernp^oyee to s-€^^^r an injury, a disease,
a condition, or death.

(C) Deliberate ^^^^^^^ by an employer of an equipment safety guard or
deliberate misrepresentation of a toxic or hazardous substance creates a
rebuttable pr^sumption. that the removal or misrepresei-it.ation was
committed with intent to injure ano-ther i.^ aii injury or an ^^cupati€^nal
disease or condition occurs as a direct result.

(D) This section does not apply to claims ^^^si^g during the course of
employment involving d.i^^^^nation, civil rights, retaliation, h^ras;^^el-t in
vio7.a.tion of Chapter 4112. of the Rc-vi^ed Code, intentional inf-liction of
emotional distress not compensable under Chapters 4121, an.d. 4123. of the
Revised Code, contract, pr€^i-fds^^ry est€>ppel., or defamation.

Effective DakP: 04-47-2005
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Ohio Evidence Ru^^ ^0t Presumptions z^^ General in Civil
Actions and Proceedings

In ali. civil actions an€^ proceedings not othe^+rise pr^svide^. for 1^^ ^t^-^.t^
enact^^ ^̂ y the ^en^ralAssembly orby these ^^^^^^^ a ^^^sur:rpii^^ ^mp^^^^
on the pa-rtY a^;ai_n.st whom it i.s dire-cted theb-^:ix^^en of goi;:I8 ^^^rwud with
evide^ce to r^.-''b1.2t or ffi€? ^ 3'^'•' ^:^?^^?^^^3^; but 6,1)€-.'s :€"„c.o'L -".'lat to such part?y'

the burd.^^ of ^^oof h: the s^^^sc., oft-.he of ^^^^^^io; i9 ^-Oh;;^^^
^emam.s throughout t^ie :^ial upon the ^arty on ;vhom it was
cast.

Ef^^cbve Date: 07-01-2980
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