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i, SUMMARY OF THE ARGUMENT

In this case, the legal issues raised by the three propositions of law relate, first, to
defining and clarifying the legal standard and parameters for determining the civil hability of ali
Ohio employers for Employer Intentional Torts (“EIT™} pursuani to R.C. §2745.01{C) when
there has been a deliberate removal of an equipment safety guard (or the deliberate
misrepresentation of a toxic or hazardous substance in the workplace),! and, second, whether
insurers may, or are prohibited from, providing indemnity coverage to emplovers for such BEIT
claims now that the current law reguires proof that the employer acted with specific intent to
injure the employee. The presumption created by R.C. §2745.01(C) does not alter or lessen that
degree of proof.

While this Conrt has decided cases in recent years involving claims brought pursuant to
Ohio’s Employer Intentional Tort Statute, it has vet o address a case involving the specific
parameters of an employer’s liability under subsection (C) of R.C. §2745.01 involving the
rebutiable presumption of the employer’s intent to injure due to the deliberate removal of a

safety guard.® The issue of insurance coverage for EIT claims has been addressed by the Court

! This Court’s opinion in Hewitt v. LE. Myers Co., 134 Ohio St.3d 199, 2012-Chio-3317, 981
N.E.2d 795 addressed and gave guidance regarding the definition of the statutory phrases
“equipment safety guard” and its “deliberate removal.” Hewizr did not touch upon the issues
raised by this case.

* This Court does have one pending case imvolving Revised Code Section 2745.01{C). See,
Pixley v. Pro-Pak Industries, Inc., 2013-Ohic-135%, 988 N.E.2d 67 (6th Dist.), appeal allowed,
136 Ohio St.3d 1472, 2013-Ohio-3790, 993 N.E.2d 777. Pixley, however, does not involve the
issues presented in the case sub judice. In Pixley, the Court is considering the scope of PEISONS
who are intended to be protected by an “equipment safety guard” and how “deliberate removal”
is to be determined under the statute.



in previous cases® but those cases were decided based upon the common law standard for an EIT
claim before the tort was redefined by the General Assembly in 2005 to require the employer’s
specific intent to injure the employee. The Court is presented here with the vehicle for
addressing whether such insurance coverage is permissible under current Ohio law and public
policy now that hability for EIT claims is premised upon such intent to injure.

This appeal is before this Court from the filing of an EIT case involving an accidental fall
from scaffolding during the course and scope of employment. The injured employee, Plaintiff
Appellee Duase Allen Hoyle (“Mr. Hoyle”), filed suit against his employer, Defendants-
Appetlees ITJ Enterprises, Inc. and Cavanaugh Building Corporation (“DTJ” and “Cavanaugh”
respectively), seeking compensation for his injuries. Cavanaugh and DTT are named insureds
under commercial general liability and umbrella policies of insurance issued by Intervening
Plaintiff-Appellant The Cincinnati Insurance Company (“CIC™). CIC intervened and filed an
intervenor’s complaint seeking a declaratory judgment io determine CIC’s obligations under
these policies to indermnify Cavanaugh and DT for the EIT claims made by Mr. Hoyle.

Pursuant to this Cowrt’s precedents, intent in employer intentional torts at common law
could be proved in one of two ways: by establishing that the harm was directly intended or was
substantially certain to occor. Harasyn, 49 Ohio 8t.3d at 175, Those two ways of establishing
an employer intentional tort have now been merged in the EIT statute. R.C. §2745.01(4)
provides that “the employer shall not be liable unless the plaintiff proves that the employer

committed the tortious act with the intent to injure another or with the belief that the injury was

* See, e.g., Ward v. United Foundries, Inc., 129 Ohio §t.3d 292, 2011-0Ohin-3176, 951 N.E.2d
770, st 9 1, In. 1, Penn Traffic Co.v. AIU Ins. Co., 99 Ohio §t.3d 227, 2003-Ohio-3373, 790
N.E.2d 1199, at | 6, Harasyn v. Normandy Metals, Inc., 49 Ohio 5t.3d 173, 175, 551 N.E.2d 962
{1990).



substantially certain to occur.” The substantial certainty theory has boen equated with
“deliberate intent” R.C. §2745.01(B). So, under current Chio law, the employer’s specific or
direct intent fo injure the employee is the only way to prove an employer’s Hability. See,
Kaminski v. Metal & Wire Prods. Co., 125 Ohdo $t.3d 250, 2010-Ohio-1027, 927 N.E.2d 1066, §
35, With that being so, the employee can prove no viable claim against an employer for which
there would or should be insurance coverage because Ohio public policy prohibits insuring torts
where there is 2 specific intent to injure. Alternatively, even if the direct intent tort claim ~
which is the only remaining claim in this case — is proven ultimately to be true, coverage is
clearly and explicitly excluded under the insurance policy issued by CIC because CIC’s policy
does not provide coverage for an employer’s direct intent to injure. CIC’s policy exclusion
expressly precludes coverage when an employer’s acts are committed with “deliberate intent to
injure.”

Under R.C. §2745.01(C), lability for the deliberate removal of a safety guard also
armounts to a direct intent tort against the employer since it creates a rebuttable presumption that
the removal was “comunitted with intent to injure.” The trial court granted summary judgment to
CIC on coverage grounds because “{ajny possible surviving claim under RC. 2745.01(C) would
necessarily include the *intent to injure’ and would thus be precluded by the insurance policies.”
(Summ. Judg. Op. I, Apz. p. 19). The Ninth District’s reversal of that summary judgment and
its ruling in favor of coverage pursuant to R.C. §2745.01(C} amounts to an unprecedented
expansion of coverage and approval of insurance for an employer’s direct intent to injure an
employes. But it has long been against public policy in Chio to permit indemnity coverage by an
insurer for direct intent torts against employers. Blankenship v. Cincinnati Milacron Chem., Inc.,

69 Ohio St.24 608, 613, 433 N.E.2d 372, 577 (1982); Wedge Products, Inc. v. Hartford Equity



Sales Co., 31 Chio $t.3d 65, 67, 509 N.E.2d 74 (1987). Accord, Doe v. Shaffer, 90 Ohio $t.3d

388, 391, 738 N.E.2d 1243 (2000).

L STATEMENT OF FACTS

On March 19, 2010, Mr. Hovle filed this action alleging that on March 24, 2008, he fell
from a scaffold during the cowrse and scope of his employment resulting in bodily injury.
Compl., Supp. p. 1-17. When the fall occurred, Mr. Hoyle was working as a carpenter on a
ladder jack scatfold (two extension ladders positioned vertically with a walkway/work platform
spanning the space between them) to perform work on a third-floor exterior area approximately
thirteen feet off the ground at the Wyoga Place Apariments in Cuyahoga Falls, Ohio. Coropl. 1Y
11-12, Supp. p. 4. Mr. Hoyle alleges the scaffold collapsed or otherwise failed, causing him to
fall the thirteen feet to the ground where he landed on a concrete pad and sustained injuries.
Corpl. § 14, Supp. p. 5. In his complaint, Mr. Hoyle asseris claims for emplover intentional tort
against Cavanaugh and DTJ. Compl. 94 6-44, Supp. p. 3-14.

A3 a result of these allegations, Cavanaugh and DTJ tendered the defense of Mr. Hoyle's
complaint to and made demand upon CIC to indemnify them for any judgment on these claims
pursuant to Commercial General Lisbility (“CGL”) and Umbrella Liability policies issued by
CIC naming Cavanaugh and DTJ as the named insureds. CIC's MOSI at 2-4, Supp. p. 19-21.
CIC had issued policy No. CPP 081 75 12 covering a policy period of March 31, 2007 to March
31, 2010. Ex. A to CIC’s MOSBJ, Supp. p. 30-212. The CGL policy provided the following in
regard to the coverage issue which is relevant to the propositions of law advanced herein by CIC:

We will pay those sums that the insured becomes legally obligated to pay as

damages because of “bodily injury”. . . to which this insurance applies. We will

have the right and duty to defend the insured against any “suit” seeking those
damages. However, we will have no duty o defend the insured against any “suit”



seeking damages for “bodily injury” to which this insurance does not apply.
* % %

This insurance does not apply to:
& Expected or Intended Injury
“Bodily injury” . . . which may reasonably be expected to result from the
intentional . . . acts of the insured . . ., even if the injury or damage is of a
different degree or type than actually sxpected or intended.
CGL Policy, Supp. p. 50, 51.
CIC’s policy also included an endorsement, an Employers Liability Coverage Form on
Form GA 106 CH 01 86, which provides coverage, in relevant part, as follows:

a. We will pay those sums that an insured becomes legally obligated to pay as
damages because of “bodily injury” sustained by vour “employes” in the
“workplace” and caused by an “intentional act” to which this insurance
applies. . . .

Z. Exclusions.

This insurance does not cover:

h. tability for acts conuuitted by or at the direction of an insured with the
deliberate intent fo injure . . ..

{Emphasis added). BEmp. Liab. Cov. Form, Supp. p. 119, 111,

The Employers Liability Coverage form provided the following definition for
“infenitional act™

SECTION V - DEFINITIONS

% Yk

3. “Intentional Act” means an act which is substantislly corizin 1o cause
"bodily injury”. For purpeses of the coverage afforded by this insurance,
an act is substantially certain to cause “bodily injury” when all three of the
following conditions are met:

a. Aninsured knows of the existence of a dangerous process, procedure,
mstrumentality or condition within its business operation;



b. An Insured knows that if an “employee” is subjected by his
employment to such dangerous process, procedure, instrumentality or
condition, then harm to the “employee” will be a substantial certainty;
and

¢ An insured under such circurnstances and with such knowledge, does
act 1o require the "employee” to continue to perform the dangerous
task.

Emp. Liab. Cov. Form, Supp. p. 113.

Because paragraph 2.h of The Employers Liability Coverage endorsement on Form GA
106 OH 01 96 in the insurance policy between Cavanaugh, DTJ, and CIC states, in relevant part,
that “[t]his insurance does not cover: . . . lability for acts committed by or at the direction of an
insured with the deliberate intent to injure,” Emp. Liab. Cov. Form, Supp. p. 111, CIC has
maintained that, in accordance with this Court’s Kaminski decision, there is no possibility under
which CIC might owe a duty to indemnify Cavanaugh or DT for any judgment which may be
rendered following the trial of this matter. CIC’s MOSJ, Supp. p. 18-27; CIC’s Reply Br., Supp.
p. 301-320; CIC’s Sur-Reply Br., Supp. p. 360-366; CIC’s Reply Br., Supp. p. 403-409. In other
words, either Mr. Hoyle will have failed to prove that Cavanaugh and D7 acted with intent to
injure Mr. Hoyle and a defense verdict will be rendered (in which case there will be nothing io
indemnify) or Mr. Hoyle will have met this burden by proving that Cavanaugh and DTJ acted
with the intent to cause his injury, and any obligation by CIC to indemnify Cavanaugh and DTJ
will be in direct contraveation to paragraph 2.h. of the policy’s endorsement in the Employers
Liability Coverage Form on Form GA 106 OH 01 96 and in direct violation of Ohio public
policy. And while CIC has provided a defense and filly intends to defend Cavanangh and DTJ

through the trial of this matter, CIC’s MOST at 2, Supp. p. 19, CIC seeks this Court’s direction as

to its duty to indemmnify in light of the 2005 change in Ohio’s EIT statute and this Court’s



interpretation of that statute.

In order 1o resolve the questions surrounding coverage for Mr. Hovle’s claims, CIC
moved the trial court for permission to intervene as an intervening plaintiff in order to secure a
declaratory judgment on the issue of coverage. CIC's Mot, Intervene, T.d. 40. Permission to
intervene was granted by the trial court in Juse 2011, LE. dtd. 6/29/11, T.d. 41. Thereafter, the
partics filed summary judgment motions with the trial court addressing Cavanaugh and DTPs
Liability to Mr. Hoyle on his EIT claims as well as CIC's duty to indemnify any judgment Mr.
Hoyle might obtain in his favor on those tort claims.*

The trial court granted suromary judgment in favor of CIC declaring that there was no
duty to indemnify Cavavaugh and DTJ for Mr. Hoyle’s EIT claims.” Summ. Judg, Op. [, Apx. p.
26-27; Surnm. Judg. Op. Il, Apx. p. 17-19. The trial court held as follows:

The Court finds that the policies exclude coverage for employer liability under

R.C. 274501, R.C. 2745.01 defines “substantially certain” as meaning “that an

employer acts with deliberate intent to cause an ernployee to suffer an injury, a

disease, a condition, or death.” The Chio Supreme Court has held that “ander

R.C. 2745.01, the only way an employee can recover is if the emplover acted with

intent to cause an injury.” “[Tlhe General Assembly’s intent in enacting R.C.

2745.01, as expressed particularly in 2745.01(B), is to permit recovery for

employer intentional torts only when an employer acts with specific intent to

cause an injury, subject to subsections (C) and (D).” Kaminski v. Metal & Wire

Producis Co., 125 Ohio 5t.3d 250 (2010).

Summ. Judg. Op. I, Apx. p. 18-19. See also, Summ. Judg. Cp. [, Apx. p. 27.

* The parties’ summary judgment bricfing on the issue of CIC coverage obligations to indemnify
D] and Cavanaugh is contained in the Supplement. The Supplement does not contain the many
notices of supplemental authority which were filed by the parties.

7 The trial court also granted partial summary judgment in favor of DT and Cavanaugh on Mr.
Hoyle’s EIT claims, except for the claim predicated upon the rebuttable presumption provided
for by R.C. §2743.01(C) and whether pins used 10 hold the ladder jack to the ladder constitute an
“equipment safety guard.” Suwmim. Judg. Op. I, Apx. p. 28; Summ. Judg. Op. II, Apx. p. 19-20.



On reconsideration,® the trial court specifically took issue with the argument that the
“rebutiable presurnption” that may be created under subsection (C) of R.C. §2745.01 is not the
equivalent of deliberate intent. According to the trisl court, *{alny possible surviving claim under
R.C. 2745.01(C) would necessarily include the ‘intent to injure’ and would thus be precluded by
the insurance policies.” Summ. Judg. Op. I, Apx. p. 19

In a two-to-one decision, the Ninth District reversed the trial court’s summary judgment.
Hayle v. DTJ Enss., Inc., 2013-0hio-3223, 994 N.E.2d 492 (9th Dist) (“App. Op.”), Apx. p. 5-
15. The majority held that “[bjased upon the presumption of deliberate intent under R.C.
2745.01(C), there could exist a circumstance where an employee prevails on his claim of
intentional tort without the complained action constituting ‘deliberate intent’ to injure under the
terms of the policy.” App. Op., 4 21, Apx. p. 14. Judge Hensal, in dissent, citing Houdek v.
ThyssenKrupp Materinls N. A., Inc., 134 Ohio 5134 491, 2012-Chic-5685, 983 N.E.2d 1253, 9
25, came to the opposite conclusion, stating: “The policy at issue in this case specifically
excludes coverage for ‘acts committed * * * with the deliberate intent to injuref.]” In light of the
other provisions of the contract that specifically mirror the state of the law at the time it was
created, I would find that the parties intended for the term “deliberate intent” to have the same
meaning under the contract as under Section 2745.01.” App. Op., 23 (Hensal, 1., dissent), Apx.
p. 15-16,

The 2-1 decision and opinion of the Ninth Appellate District is legally flawed becanse:
{1} it fails to adhere to this Court’s binding precedent interpreting B.C. §2745.01 o reguire an

employee to establish the employer’s direct or deliberate intent to injure the employee in order to

$ After the trial court granted summary judgment in favor of CIC on April 20, 2012, DTY and
Cavanaugh moved for reconsideration to allow further briefing on the coverage issue. DTPs
Met. Reconsider, T.d. 126. The trial court granted reconsideration and vacated in part the
sununary judgment opinion entered on April 20, 2012, J.E. dtd. 5/15/12, T.d. 130.
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prevail ultimately on a claim for employer intentional tort; (2) it disregards the public policy of
Ohio which prohibits an insurer from inderanifying conduct and actions by employers which
involve direct intent to injure as the culpable basis giving rise to liability; and, alternatively, (3) it
erroneously imposes upon insuwcers the duty to indemnify an insured-erplover when an
employee nvokes R.C. §2745.01(C) in an effort to create a presumption of intent to injure due to
the employer’s deliberate removal of an equipment safety guard notwithstanding an endorsement
in the insurer’s policy — like the one found in CIC’s policy here — excluding coverage for
“liability for acts commiitted by or at the direction of an insured with deliberate intent to injure.”
CIC timely appealed to this Court. WNotf. of App., Apx. p. 1-4. The case has been
accepted as a jurisdictional appeal to address CIC’s three propositions of law. See, 137 Ohio

St.3d 1421, 2013-0hio-5285, 993 N.E.2d 1177,

i ARGUMENT REGARDING APPELLANT’S PROPOSITIONS OF LAW
A. Proposition of Law Mo, §:
WHERE AN EMPLOYEE IS RELVING UPON B.C. §2745.01{C) TO CREATE 4
REBUTTABLE PRESUMPTION OF INTENT TO INJURE ARISING FROM THE
EMPLOYER'S DELIBERATE REMOVAL OF AN EQUIFMENT SAFETY GUARD,
THE ULTIMATE BURDEN REMAINS WITH THE EMPLOYEE TO PROVE THAT
THE EMPLOYER ACYED WITH “DELIBERATE INTENTY IN ORDER TO
ESTABLISH LIABILITY AGAINST THE IMPLOYER FOR AN EMPLOVER
INTENTIONAL TORT.
With respect to Proposition of Law No. I, the Court must determine whether the
presummption which may be created by R.C. §2745.01(C) is sufficient to establish Hability against
an emplover for EIT lability now that this Cowrt has made it clear such liability only exists upon

establishing the employer’s deliberate intent to injure. Houdek v. Thyssenkrupp Materials N, 4.,

Inc., 134 Obio 5t.34 491, 2012-Chio-5685, 983 N.E.2d 1253, at § 25. By failing to follow this



Court’s decisions in cases Hke Houdek and Stetter v. R.J, Corman Devailment Servs., L.L. ., 125
Chio 5t.3d 280, 2010-Ohio-1029, 927 N.E.2d 1092, the Ninth District’s decision in the case at
bar, if left to stand, signals 2 seismic shift in the current EIT law as adopted and enacted by
Ohio’s General Assembly. Without correction by this Cowrt, it will serve as legal authority
leading other trial and appellate courts to stray from the General Assembly’s purpose in enacting
R.C, §2745.01 to limit recovery for employer intentional torts to only those most egregious cases

when an employer has acted with specific intent to cause an injury.

1. XThe history and development of EIT Hability in Ohio has been settled and
clarified by the General Assembly and upheld by this Court g5 requiring
specific intent to injure, |

Generally, an employee is precluded from suing the emplover as a resull of a work-
related injury that is covered by the Ohic Workers® Compensation Act. See, Ohio Constitution
Article 1L, Section 35; R.C. Chapter 4123, That changed thirty-two vears ago when this Court
decided Blankenship v. Cincinnati Milacron Chemicals, Inc., 69 Ohio $t.2d 608, 614, 433
N.E.2d 572 (1982). Creating an exception fo the general rule, Blankenship held that an
employee could sue an employer for work-related injuries, but only if the employer intentionally
inflicted the injuries. Under Blankenship, this Court specifically ruled that neither Article 11,
Section 35 of the Ohic Counstitution nor R.C. §4123.74 preclude an employee from secking
damages against an employer for an intentional tort. Blamkenship, supra, syllabus. This

exception was intended to apply to only the most egregious cases of employer wrongdoing, The

" For a thorough and more expansive discussion of the legal history and development of tort
Hability of eraployers for injuries inflicted upon employees leading to the enactment of the
current version of R.C. §2745.01, see Kaminski v. Metal & Wire Prods. Co., 125 Ohio 5t.3d 250,
2010-0hio-1027, 827 N.E.2d 1066, 99 14-46, 78-87.
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Court reasoned that “[alffording an employer immunity for his intentional behavior would not
promote [a safe and injury-free work environment], for an eruployer could commit intentional
gots with impunity with the knowledge that, at the very most, his workers’ compensation
premioms may slightly rise.” I at 615,

Two years later, this Court decided Jones v. ¥IP Development Co., 15 Ohio 5t.34 90, 472
N.E.2d 1046 (1984). The Jones Court clarified the Blankenship holding by providing a working
definition of the tort: “An intentional tort is an act committed with the intent to injure another, or
committed with the belief that such injury is substantially certain to occur.” /4, at 95. But the
Jones definition resulted in further confusion surrounding what was meant by “substantial
certainty.”

in 19846, the Chio General Assembly enacted R.C. §4121.80 in an effort to define an
employer intentional tort as “an act committed with the infent to injure another or committed
with the belief that an injury is substantially certain to occur.” However, this Court declared the
legislation unconstitutional in Brady v. Safetv-Kleen Corp., 61 Ohio St.3d 624, 576 N.E.2d 722
{1991). The Brady Court concluded that the legislature exceeded its constitutional authority by
promulgating 2 law that addresses a situation which takes place outside the context of an
employment relationship.

While the constitutionality of R.C. §4121.80 was being litigated in Ohio’s courts, the
case of Van Fossen v. Babcock & Wilcox Co., 36 Chio St.3d 100, 522 N.E.2d 489 (1988} was
decided in 1988, In Van Fossen, the Court sought to limit the inference of emplover intent by
establishing knowledge as an important element. Jd,, paragraphs five and six of the syllabus.

Three years afier Van Fossen was announced, this Court handed down Fyffe v. Jeno’s,

Inc., 59 Ohio 5t3d 115, 570 N.E.2d 1108 (1991) in an effort to clarify the previons holding in
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Van Fossen and establish the standard for employer intentional tort Hability. The Fyffe Court set
forth a test for establishing “intent” with respect to the “substantial certainty” aspect of employer
intentional torts. Under Fyffe, a plaintiff was required to satisfy three-prongs to successfully
maintain a cause of action against an emplover for intentional tort:

(1)  knowledge by the employer of the existence of a dangerous process,
procedure, instrumentality or condition within its business operation;

(2}  knowledge by the employer that if the employee is subjected by his
employment to such dangerous process, procedure, instrumentality or condition,
then harm to the employee will be a substantial certainty; and

{3} That the employer, under such circurnstances, and with such knowledge,
did act to require the employee to continue to perform the dangerous task,

id., at 118,

In 1993, the General Assembly passed R.C. §2745.01 which attempted to exact a stricter
standard of proving intent by the employer. But this Court struck this legislative provision down
in State ex rel. Ohio AFL-CIQ v. Voinovich, 69 Ohio $t.3d 225, 631 N.E.2d 582 (1994). In deing
so, this Cowrt relied upon the previous holding in Arady as evidence that the section on
intentional torts was not related to the “common purpose of the bill.”

In 1993, the legislature passed a revised version of R.C. §2745.01 which replaced the
commeon law cause of action with a new statutory provision that required the plaintiff to establish
by clear and convincing evidence that the employer caused the injury. But that statute suffered a
similar fate as previous legislation when this Court declared R.C. §2745.01 unconstitutional in
Joknson v. BF Chemicals, Inc., 85 Ohio 8£.3d 298, 707 N.E.2d 1107 (1999). The Johuson Court
held that this standard is “so unreasonable and excessive that the chance of recovery of damages
by employees for intentional torts committed by employers in the workplace is virtually zero.”

Id., at 307.

12



In 2004, the Ohio General Asserbly enacted the current version of R.C. §2745.01 to
repeal the 1995 version of R.C. §§2745.01 and 2305.112. The cutrent statute took effect on April
7, 2003, The current version of the EIT statule limits the “substantially certain to occur” element
to only conduct where “an employer acts with deliberate intent to cause an employee to suffer an
imjury, a disease, a condition or death.” R.C. §2745.01(B). Further, the current statute “creates a
rebuttable presurnption that the [deliberate] removal [of an equipment safety guard] or
[deliberate] misrepresentation [of a toxic or hazardous substance] was committed with intent to
injure apother if an injury or an cccupational disease or condition occurs as a direct result.” R.C.
§2745.01(C).

The full text of the current R.C. §2745.01 is as follows:

(A) In an action brought sgainst an employer by an emploves, or by the

dependent survivors of a deceased employee, for damages resulting from
an intentionsl tort committed by the omployer during the course of
employment, the employer shall not be liable unless the plaintiff proves
that the employer committed the tortious act with the intent to injure
another or with the belief that the infury was substantially certain to ocour,

(B}  Asused in this section, “substantially cortain” means that an employer acts

with deliberate intent to cause an employes to suffer an injury, 3 disease, a
condition, or death,

(C)  Deliberate removal by an employer of an equipment safety guard or

deliberate misrepresentation of & toxic or hazardous substance creates a

rebuttable presumption that the removal or misrepresentation was

committed with intent to injure another if an injury or an occcupational
disease or condition ocours as a direct result.

{3}  This section does not apply 1o claims arsing during the cowrse of
emnployment involving discrimination, civil rights, retaliation, harassment

in violation of Chapter 4112, of the Revised Code, intentional infliction of

emotional distress not compensable under Chapiers 4121, and 4123, of the

Revised Code, contract, promissory estoppel, or defamation.

In 2010, this Court upheld the constitutionality of the current version of R.C. §2745.01.

See, Kaminski, supra, syllabus, and its companion case, Stetter, supra, patagraphs one and two
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of the syllabus. “The net resuli of these two decisions is to confirm the constitutional validity of
R.C. 2745.01.” Kaminski, at 9 2. In upholding the constitutionality of the current EYT statute,
this Court observed that R.C. §2745.01 “intends to significantly restrict actions for employer
intentional torts * * * 7 JJ, at 9 57. That public policy determination has been made by the
General Assembly and it is not the province of the courts to second guess such policy choices of

the legislature. 4., at 9 74-75 (citations omitted).

2. The burden of proof {ie., persuasion) remsing with the plaintiff in an BIT
case under R.C. §2745.81 to establish that the emplover acted with intent

tn injure.

The burden of proof is a ““substantive’ aspect of a claim.” Raleigh v. Winois Dept. of
Revenue, 530 U.8. 15, 20-21, 120 8.Ct. 1951, 147 L.Ed.2d 13 (2000); Direcior, Office of
Workers’ Compensation Programs v. Greenwich Collieries, 512 U.S. 267, 271, 114 8.Ct. 2251,
129 L.Ed.2d 221 (1994) (“{The assignment of the burden of proof is a rule of substantive law
.Y Garrett v, Moore-MceCormack Co., 317 U.S. 239, 249, 63 S.Ct. 246, 87 L.Ed. 239 {19423
(*{'Tlhe burden of proof ... [is] part of the very substance of [the plaintiffs] claim and cannot be
considered a mere incident of a form of procedure”™). Under the law of Ohio, it is the plaintiffs
obligation, in order to recover against a defendant, to produce evidence which furnishes a
reasonable basis for sustaining his claim. Landon v. Lee Motors, Inc., 161 Ohio St. 82, 99, 118
N.E.2d 147 (1954). See also, Zafires v. Peters, 160 Ohio 8t. 267, 115 N.E.2d 838 (1953),
paragraph one of the syllabus (“One who seeks relief by judicial process must present proof of
the basic facts essential to establish his right to such relief, or fail in his action.”)

The term “burden of proof” is a composite burden that “encompasses two different

aspects of proof: the burden of going forward with evidence (or burden of production) and the
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burden of persuasion.” Chari v. Vore, 91 Ohio 8t.3d 323, 326, 744 N.E.2d 763 {2001), citing
Kenia v. Wallace, 37 Obio 8t.3d 216, 219, 524 N.E.2d 889 (1988); Siate v. Robinson, 47 Ohio
St.2d 103, 107, 351 N.E.2d 88 (1976). “The term ‘burden of production’ tells a court which
party must come forward with evidence to support a particular proposition, whereas ‘burden of
persuasion’ determines which party must produce sufficient evidence to convince a jwdge that a
fact has been established.” 29 American Jurisprudence 2d, Evidence, Section 171 (2012). “The
burden of persuasion never leaves the party on whom it is originally cast.” Jd Thus, what can
shift is “the burden of going forward with the evidence, rather than the actual burden of proof,
The burden which rests upon the plaintiff, {o establish the material averments of his or her cause
of action * * *, never shifts.” 42 Ohic Jurisprudence 3d, Evidence and Witnesses, Section 84
{2012},

This Court’s recent precedents in the area of FIT cases have held that, under Revised
Code Section 2745.01, “absent a deliberate intent to injure another, an emplover is not lable for
a claim alleging an employer intentional tort, and the injured employee’s exclusive remedy is
within the workers” compensation system.” Houdek, supra, at § 25; see also, id,, at 28 (“R.C.
2745.01 limits claims against employers for intentional torts to circumstances demonstrating a
deliberate intent to cause infury to an employee”} As was stated in both Kaminski and its
companion case, Stetter, the General Assembly intended to limit claims for employer intentional
torts to situations in which an employer acts with the “specific infent” to cause an injury to
another. Kaminski, at 9 36; Stetter, st 9 26. In Sterter, this Court stated that by enacting R.C.
§2745.01, the Ohio General Assembly meant to “significantly curtail an emaployee’s access o
common-law damages” and “permit recovery for employer intentional torts only when an

employer acts with specific intent to cause injury.” Jd,, 21 24.
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Applying the foregoing to the case at bax, the party who files a complaint alleging an EIT
claim under R.C. §2745.01 has the uliimate burden to prove that the erployer acted with intent
to injure the employee. That is, the employee asserting a viclation of the EIT statute has the
burden of persuasion by a preponderance of the evidence. That burden of persuasion never
leaves the party who is slleging a violation of the FIT statute

3. The rebutisble pre ption provided for in R.C. 82745.01(0) only shifis

the burden of production te the emplover,

The rebutiable nresum

A presumption only shifts the burden of going forward (not the burden of persuasion)
and, if unrebutted, entitles the beneficiary of the presumption to judgment on the point at issue.
Carson v. Metropolitan Life Ins. Co., 165 Ohio St. 238, 243-244, 135 N.E.2d 259 (1956). The
burden on a parly to establish the material averments of his or her cause of action by a
preponderance of all the evidence never shifis at any time during the course of the trial by reason
of presumptions in favor of one party or by a prima focie case made in his or her favor even
though he or she may be aided by a rebuttable presumption. Brunny v. Prudential Ins. Co. of
America, 151 Ohio St. 86, 93, 84 N.E.2d 504 (1949). In short, in civil actions, a presumption is
not evidence and does not switch the burden of proof; it affects only the burden of going forward
with evidence. See, Horsley v. Essman, 145 Ohio App.3d 438, 443, 763 N.E.2d 245 (4th Dist.

2001); Evid.R. 301. “The effect of rebutting a presumption has been characterized as “bursting

¥ Cavanaugh is simply wrong when it has argued that “[a] rebutiable presumption shifis the
burden of proof to the employer.” Cavansugh Juris. Memo at p. 6. Further, as established
herein, Cavanaugh is legally incorrect when it asserts that the effect of an unrebutted
presumption under subsection (C) of the EIT statute means that “it will be found lable without
any definitive determination of its *deliberate intent to injure’ Mr. Hoyle, but simply based solely
on the statutory presumnption.” (Emphasis added.) Cavanaugh Juris. Memo at p. 6. Any finding
by a jury of lability against Cavanaugh will most certainly be a “definitive determination” that
Cavanaugh acted with such intent.
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the bubble,” with the case then proceeding as if the presumption had never arisen.” Timberlake
v. Sayre, 4ih Dist. Scioto No. 09CA3269, 2009-Ohio-6005, at ¥ 24.

In order for an employee, like Mr. Hoyle, to prevail in this or any other EIT case, he or
she will always have the burden to establish the intent to injure the employee. See, Kaminsk,
supra, at 9 55; Houdek, supra, 1 25. Any presumption which might be created by virtue of R.C.
§2745.01{C) due to the deliberate removal of an equipment safety guard does not satisfy the
employee’s ultimate burden to prove that the employer’s actions were done with specific intent
to injure.

When the federal courts sitting in Ohio have applied this Court’s holdings from Kaminski
and its progeny to R.C. §2745.01(C) cases, they have arrived at the same conclusion supporting
this Court’s adoption of Proposition of Law No. I - ie., that the only “intent” standard that
applies to EIT cases is specific, deliberate intent to injure. Rudisill v. Ford Motor Company, 709
F.3d 595, 603 (6th Cir. 2013). See also, Irondale Industrial Contractors, Inc. v. Virginia Surety
Company, inc., 754 F.Supp.2d 927 (N.D. Ohic 2010).

Rudisill is & case which directly involves the application of subsection (C) of the
enployer intentional tort statute, R.C. §2745.01. After discussing what is necessary in order for
an employer 1o rebut the presumption under subsection (C), the Sixth Circuit states the following
which is directly on point with the analysis of whether the employee must prove a “deliberate
intent to injure” even when the employee has benefit of the presumption:

In sum, the evidence taken from all four faciors together would not enshle 2
reasonable jury to conclude that Ford acted with the deliberate intent to injure Rudisill,

Because such intent is an essential element of an intentionaltort claim under Okio

Kevised Code Section 2745.01, sunumary judgment for Ford was properly granted.
% & ok

Although this result might scem harsh fo an injured emplovee like Rudisill, it is
the result of reasoned public policy. The ‘social bargain’ of workers’ compensation is a
two-way street: true, employees give up the ability to bring tort claims on anything less
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than a demanding showing of intent to injure. But in turn they obtain compensation for a
variety of injuries, regardless of fault, for which the common law provided no remedy.

{Emphasis added.) Rudisill, supra, 709 F.3d at 612. See also, Irondale Industrial Contractors at
933 (“Subsection (C) [of R.C. §2745.01] is not a separate tort, it merely provides a legally

cognizable example of ‘intent to injure.””)

4. Whers an emplover falls to adequsiely rebut the presumption sreaied by
B.L, §2745.03(0), the plaintiff®s burden of proof is satisfied establishing

that the emplover acted with specific intent to injure the emplovee
thereby giving rise (0 2 prime facie case of Hability under the BIT statute,

This Court has said that legal presumptions, if left wnrebutted, are prima facie evidence of
the fact presumed. Behrens v. Behrens, 47 Ohio 8t 323, 331, 25 N.E. 209 {1898). When a
rebuttable presumption is left unrebutted, “it seitles the guestion involved fand] serves fo
establish a prima facie case.” Shepherd v. Midland Mus. Life Ins. Co., 152 Ohbio St. 6, 15, &7
N.E.2d 156 (1949).

Consequently, should an employer like Cavanaugh fail to come forward with evidence
that adequately rebuts the presumption of intent to injure created by R.C. §2745.01(C),° the
plaintiff’s burden of proof will be satisfied and it will be established conclusively that the
employer acted with the specific deliberate intent to injure the emploves which will result in
liability being imposed under the EIT statute. Thus, the emplover's failure to rebut the
presumption will have potentially catastrophic consequences for the emplover because it would

result in either a directed verdict or an affirmative instruction to the jury that the employer’s

? This case does not require the Court to address or decide the guantum of evidence necessary for
the employer to rebut the presumption under R.C. §2745.01(C) nor is the Court being called
upon 1o decide whether the presumption is rebutted as a matter of law or is to be presented to the
jury as a factual determination. See, Downard v. Rumphe of Ohio, Inc., 12th Diist. Butler No.
CA2012-11-218, 2013-Chio-4760, appeal pending.
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intent o injure the employee is to be presumed by the jury in accordance with Ohio law, 1

5. When the presumption created by R.C. §2745.01(C) has heen succcssfully
rebutted, the only way the emploves can prevail is by meeting the burden
to _prove that the emplover scted with the specific intent to njure the

In Myocare Nursing Home, Inc. v. Fifth Third Bonk, 98 Ohio St.3d 543, 2003-Ohic-2287,
787 N.EZ2d 1217, this Court stated that “where a rebuttable presumption exists, a party
challenging the presumed fact must produce evidence of a nature that counterbalances the
presumption or leaves the case in equipoise. Only upon the production of sufficient rebutting
evidence does the presumption disappear.” 74., at 4 35 (citing Carson v. Mewo. Life Ins. Co., 156
Ohio St. 104, 108, 100 N.E.2d 197 (1951).) Where a presumption is rebuttable, such as the case
here under R.C. §2745.01{C), the production of evidence disputing or contrary to the
presumptlion causes the presumption to disappear as if it had never arisen. See, dyers v.
Woodard, 166 Ohio St. 138, 144, 140 N.E.2d 401 (1937}; In re Guardionship of Breece, 173
Ohio St. 542, 533, 184 N.E.2d 386 (1962); see also, 1980 Staff Note, EvidR. 301 (“once a
presumption is met with sufficient countervailing evidence, it falls and the presumption serves no
further function. If rebutted, the jury is not instructed that a presumption existed”).

This issue was discossed by the Sixth Circuit in Rudisill where the court stated;

The district court’s ruling that Ford had successfully rebutied the intent-to-injure
presumption by adduocing evidence of a lack of intent to injure does nos mean that

*® Cavanaugh and DTJ take issue with the fact that, while the trial court denied fheir summary
judgment motion due to issues of fact remaining on Mr. Hoyle’s EIT claim under R.C.
§2743.01(C), it granted summary judgment to CIC on all claims. Cavanangh’s Juris. Memo at
pp. 4, 6. There is nothing inconsistent or irreconcilable with the trial court’s rulings. Cavanaugh
may have liability to Mr. Hoyle. Cavanaugh may not. Whichever way the jury resolves that
1ssue, if liability is found ultimately against Cavanaugh, there will be no coverage available
under the CIC policy.
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Rudisill was required to present evidence of an intent to injure in order to invoke

the presumption in the first place. There is a significant difference between giving

the defendant an opportunity to rebut a presumption and a finding that no

presumption arose to begin with. Ouoce the rebutisble presumption has been

successfully invoked, the burden is on the defendant to rebut it by introducing

evidence of the lack of an intent to injure; by contrast, in the absence of 2

presumption, the burden would be on the plaintiff in the first instance to introduce

gvidence of the intent to injure.

{(Emphasis sic.)

709 E.3d at 608.

The Ninth District actually was correct on this point when it stated:

A presumption shifts the evidentiary burden of producing evidence, ie., the
burden of going forward, to the party against whom the presumption is directed.
However, a rebuttable presumption does not carry forward as evidence once the opposing
party has rebutted the presumed fact. Thus, once the presumption is met with sufficient
countervailing evidence, it fails and serves no further evidentiary purpose. The case then
proceeds as if the presumption had never arisen. (Internal citations omitted.) (Emphasis
added.)

App. Op. at § 18, Apx. p. 13, quoting Holl v. Kemper Ins. Cos., 4th Dist. Pickaway No. 02CA17,
2003-0hio-5457, 9 92. It was in the application of this principle upon the coverage issue that the
Ninth District went astray.

When the presumption created by R.C. §2745.01(C) has been successfully rebutted with
evidence offered by the employer, the presumption that the employer intended to injure the
employee will “disappear as if it had never arisen” and “[tThe case then proceeds as if the
presumption had never arisen.” Once the employer introduces sufficient competent evidence o
rebut the presumnption that it did not intend to injure, the case will be submitted to the jury to
perform its function of weighing and assessing the credibility of the employee’s evidence (and
perhaps the employer’s rebuttal evidence), and, in doing so, can find in favor of or against the

employer. Downard, supra, 2013-Ohio-4760, at 9 78. The burden of persuasion, however, will

remain with the employee and the only way for the emplovee to prevail under the EIT statute at
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that point is by meeting the burden to prove ultimately that the employer acted with the specific

intent {o injure the employee,

The trial court rejected the argument that “the ‘rebuttable presumption’ that may be
created under R.C. 2745.01(C} is not the equivalent of deliberate intent.” Summ. Judg Op. 11,
Apx. p. 19. The trial court conchuded *[ajny possible surviving claim under R.C. 2745010
would necessarily include the ‘intent to injure’ and would thus be precluded by the insurance
policies.” Swumm. Judg. Op. 1L Apx. p. 19. The Ninth District reversed and construed the “intent
to injure another” requirement of R.C. §2745.01(C) as being a degree of culpability less than and
distinet from the deliberate intent required under subsections (A) and (B) of the EIT statute for
purposes of insurance coverage. App. Op. a1 119, Apx. p. 13. Cavasaugh embraces the concept
of two different standards of intent. See, Cavanaugh’s Juris. Memo at pp. 6, 7-8 (“{Blecause the
trial court found that lability right remain under subsection (C) [of R.C. §2745.01], while at the
same time finding there was no evidence of deliberate intent o hanm, whatever remains vnder
that subsection must be separate from the deliberate intent standard of the remainder of the
statute.”}

Under Ohio law, proof of Hability by inference or circumstantially does not alter or
change the nature of a plaintiff’s claim or a defendant’s liability. For exaraple, application of the
doctrine of res ipsa loguitur in a negligence or malpractice case does not change the plaintiff's
claim, but merely allows the plaintiff to prove his or her case through circumstantial evidence.
Jennings Buick, Inc. v. Cincinnati, 63 Ohio 8t.2d 167, 170, 406 N.E.2d 1385 (1980). “[The]

doctrine of res ipsa loquitur represents an exception to the general rule that negligence will not
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be inferred from the mere happening of an event which causes injury.” Soltz v Colony
Recreation Cir,, 151 Ghio St. 503, 510, 87 N.E2d 167 (1949). When a plaintiff prevails by
resorting to res ipsa loguitur, the defendant’s resulting Hability for having acted negligently is no
less, in either degree or culpability, than if the plaintiff had proven such Hability with direct
evidence. See, Wiley v. Gibson, 70 Ohio App.3d 463, 465-466, 591 N.E.2d 382 (1st Dist. 19903
{doctrine applied to malpractice action), Gavheart v. Dayion Power & Light Co., 98 Ohio
App.3d 220, 229-233, 648 N.E2d 72 (2d Dist. 1994) (doctrine applied in negligence action},
Whether an employee in an EIT case establishes intent to injure with direct evidence under R.C.
§2743.01{A)} or (B} or by way of the inference of intent created by the rehutiable presumption
under R.C. §2745.01(C) makes no difference -- the employer’s liability and culpability for
violating Ohio’s EIT statute is the same.

The EIT statute’s methods of proof — direct verses inferential/burden shifting — is not
unique in Ohio’s employment law. For years, it has been utilized in statutory discrimination
actions. See, McFee v. Nursing Care Mgt. of Am., Inc., 126 Ohio 5t.3d 183, 2010-Ohic-2744,
931 N.E.2d 1069, 91 34-35 (sex discrimination); Coryell v. Bank One Trust Co. N.A., 101 Ghio
St. 3d 175, 2004-Ohio-723, 803 i\T.E&;?;d 781, 4 9 (age discriminationy, Heood v. Diamond
Products, Inc., 74 Ohio §t.3d 298, 302, 658 N.E.2d 738 (1996) (handicap discrimination); Kiraly
v. Office Max, Inc., 8th Dist. Cuyahoga No. 91311, 2009-Ohio-863, 99 12-13 (national origin
discrimination); Courie v. ALCOA, 162 Ohio App. 3d 133, 2005-Chio-3483, 832 N.E.2d 1230,
20 (8th Dist.) (race discrimination).

In order to prevail in a statutory employment discrimination action, a plaintiff must show
that an employer more lkely than not was motivated by discriminatory intent. Mauzy v. Kelly

Services, Inc., 75 Ohio 8t.3d 578, 583, 664 N.E.2d 1272 (1996). There are two methods by



which such intent can be proven. Discriminatory intent may be established by “direct evidence”
of age discrimination. Byrnes v. LCI Communication Holdings Co., 77 CGhio St.3d 125, 128, 672
N.E.2d 145 (1996), citing Kohmescher v. Kroger Co., 61 Ohio $t.3d 501, 575 N.E24d 439
(1991). Absent “direct evidence,” intent to discriminate may be established inferentially by way
of the burden shifting analysis this Court has adopted under the Ohio emplovment discrimination
statutes. To prove discriminatory intent indirectly, the employee must meet the four-part prima
Jacie analysis set forth in Barker v. Scovill, Inc., 6 Ohio 5t.3d 146, 451 N.E.24 807 (1983},
adopted from the standards established in McDonnell Douglas Corp. v. Green, 411 1.8, 792, 93
3.Ct. 1817, 36 L.Ed.2d 668 (1973). The Barker analysis requires that the plaintiff-employee
demonstrate that he or she: (1) was a member of a statutorily protected class; (2) was subject to
an adverse employment decision; (3} was qualified for the position; and (4) was replaced by, or
the discharge permitted retention of, a person of comparable qualifications outside the protected
class. Coryell, supra, paragraph one of syllabus. ““To say that a plaintiff has established a prima
facie case is simply to say that he has produced sufficient evidence to present his case to the jury,
Le., he has avoided a directed verdict.”” Coryell, supra, 9 17, quoting Kokmescher, supra, 61
Ohio 5t.3d at 303, quoting Rose v, Natl. Cash Register Corp., 703 F.2d 225, 227 {(6th Cir. 1983).
Once the employee establishes a prima facie case, the emplover must proffer a reason for
the adverse employment action. If the employer rebuts the employee’s prima facie case of age
discrimination by coming forward with a legitimate, nondiscriminatory reason for the discharge,
the employee is then permitted to show that the siated reason is merely a pretoxt for unlawful
discrimination. Mendlovic v. Life Line Screening of Am., Ltd., 173 Ohio App.3d 46, 2007-Chio—
4674, 877 N.E.2d 377 (8th Dist.), § 32 (“The employee’s burden is to prove that the employer’s

reason was false and that discrimination was the real reason for the discharge.”)
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But, irvespective of whether the direct or indirect method is uti}ized to establish
discriminatory intent, the employee must prove that he or she was discharged on aceount of the
prohibited statuiory classification in order to carry his or her burden of proofl'  Ailen v.
totes/iscioner Corp., 123 Ohio 5t.3d 216, 2009-Ohio-4231, 915 N.E.2d 622, 94 (“The ultimate
burden of persuading the trier of fact that the employer intentionally discriminated against the
plaintiff based upon an impermissible category remains on the plaintiff.”); Corvell, supra, 7 18.
Whether the employee establishes intent with “direct evidence” or by way of the inference of
intent created by way of the indirect/prima facie method, the employer’s Hability and culpability
for violating Ohio’s employment discrimination statutes is the same. No court has ever held or
suggested otherwise.

Likewise, in the area of EIT, an employer’s wrongdoing and culpability for intent to
cause the employee’s injury pursuant to the EIT statute is the same, irrespective of whether that
intent is proven with direct evidence under subsections (A} and (B) of R.C. §2745.01 — which
Hoyle is not able to do here — or the rebuttable presumption and inferential analysis method
under subsection (C) where the employer has deliberately removed a safety guard or
misrepresented a toxic or hazardous substance. To do otherwise would mean that R.C. §2745.01
is not in harmony and would not be construed or interpreted consistently and wniformly.

“It is the duty of any court, when construing a statute, to give effect to all of the

pronouncements of the statute and to render the statute compatible {to harmonize) with other and

" The employee retains the ultimate burden in other employment litigation cases. See, e.g.,
Gross v, FBL Financial Services, Inc., 557 U.B. 167, 180, 129 8§.Ct. 2343, 174 L.E4.2d 119
(2009} (“[A] plaintiff bringing a disparate-treatment claim pursuant to the ADEA must prove, by
a preponderance of the evidence, that age was the “bui-for” cause of the challenged adverse
employment action. The burden of persnasion does not shift to the employer to show that it
would have taken the action regardless of age, even when a plaintiff has produced some evidence
that age was one motivating factor in that decision.”)
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related enactments whenever and wherever possible.” State ex rel. Mirlisena v. Hamilton Ctv.
Bd, of Elections, 67 Ohio 8t.3d 597, 599, 622 N.E.2d 329 {1993). To determine the fegislative
intent behind a statute, courts must read the language in context and must construe related
sections together. Spencer v. Freight Handlers, Inc., 131 Ohio $t.3d 316, 2012-Ohio-880, 964
N.E.2d 1030, §16. In reviewing a statute like R.C. §2745.01, the Court cannot pick out one
provision and disassociate it from the context, but must look to the entirety of the enactment to
determine the intent of the General Assembly. Horvath v. Ish, 134 Ohio St.3d 48, 2012-Chio-
3333, 979 N.E.2d 1246, 9 10, quoting State v. Wilson, 77 Ohio 5t.3d 334, 336, 673 N.E.2d 1347
(1997). See also, R.C. §1.42.

Here, a3 already recognized by this Court, the General Assembly’s infent and purpose for
enacting the EIT statute was “to significantly restrict actions for emplover intentional torts.”
Kaminski, supra, § 37. By enacting R.C. §2745.01, the Ohio General Assembly meant to
“significantly curtail an employee’s access to common-law damages” and *permit recovery for
enaployer intentional forts only when an employer acts with specific infent to cause injury.”
{(Bmphasis sic.} Stetter, supra, at § 26 and 27. To esiablish an employer’s EIT liability,
therefore, the intent to infure under R.C. §2745.01{C) should have no different meaning and
should have no lesser degree of culpability than necessary to satisfy the intent to injure found in
subsections (A) and (B} of R.C. §2745.01. Thus, “absent a deliberate intent to injure another, an
empioyer is not lable for g claim alleging an employer intentional tort, and the infured
employee’s exclusive remedy is within the workers” compensation system.” Houdek, supra, t]
25.

7. Eroposition of Law Mo, I is ripe for consideration by this Court as it is

intrinsicsily tied to resolution of the two coverage guestions presented
which address CIC’s dutly {0 indemmify,
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Mr. Hoyle has argued that Proposition of Law No. 1 is not ripe for review and that CIC is
merely asking this Court for an advisory opinion. Hoyle Juris. Memo at pp. 6, 8. Cavanaugh
makes similar arguments that “CIC’s appeal is premature” and it opposes consideration by this
Court because “there has been no final determination” of Cavanaugh’s liability to Mr. Hovie.
Cavanaugh’s Juris. Memo at p. 4. Neither of these arguments has any merit.

“The duty to defend is separate and distinet from the duty to indemnify.” W, Lyman Case
& Co. v. Natl. City Corp., 76 Olio 8t.3d 345, 347, 667 N.E.2d 978 (1996); see also, Ward v.
United Foundries, Inc., 129 Ohio $t.3d 292, 2011-Ohio-3176, 951 N.E.2d 770, 9 19 (“{TThe duty
te defend is broader than and distinet from the duty to indemnify.”Y(Citing Ohio Govt. Risk Met.
Plan v. Harrison, 115 Ohio §t.3d 241, 2007-Ohic-4948, 874 N.E.2d 1155, 9 19). While a duty
to defend arises if the allegations in the pleadings state a claim “potentially and arguably” within
the policy’s coverage, the duty to indernify axises only if lability in fact exists under the policy.
Wedge Prod., Inc., supra, 31 Ohio $1.34d at 67, Chemstress Consultant Co. v. Cincinnati Ins., Co.,
128 Ohio App.3d 396, 402, 715 N.E.2d 208 {9th Dist. 1998).

The two coverage issues raised in Propositions of Law No. II and I, therefore, are
intrinsically tied 1o and require a resolution of what is the legal import and result if Mr. Hovle
can meet the burden imposed on him to prove Cavanaugh’s EIT Hability for the sole remaining
claim under R.C. §2745.01(C). As established herein, Mr. Hovle can’t mest that burden on that
remaining claim without establishing and proving ultimately that the emplover’s conduct
amounted to a deliberate intent to injure him. Mr. Hoyle cannot prevail under any scenario
without establishing that Cavanaugh specifically intended to injure him, irvespective of whether
he utilizes the statutory presumption or not.

The argument made by Mr. Hoyle that the issue of coverage is not ripe because “[t]here
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has been no determination that Cavanaugh is Hable under the statute,” Cavanaugh’s Juris. Memo
at p. 3, creates no impediment to this Court addressing CIC’s propositions of law raised in this
appeal. The very same argument has already been rejected by this Cowt in Ward v. United
Foundries, Inc., supra, at T 21-22, with the express recognition that a determination by a fact-
finder was not required before an exclusion for EIT insurance coverage can be determined and
enforced. Id., §21. A declarstory judgment action fo resolve the issue of insurance coverage
does not need to await a final determination of the insured’s underlying liability. Preferved Risk
fns. Co. v. Gill, 30 Ohio $t.3d 108, 507 N.E.2d 1118 (1987).

In any event, as established above, if Cavanaugh can’t or doesn’t come forward with
evidence to rebut the presumption created by the removal of the ladder jack pins — assuming they
are found ultimately to be safety guards which were deliberately removed by the employer — the
legal import and consequence will be that Cavanaugh acted with specific intent to injure Mr.

| Hoyle. On the other hand, if Cavanaugh does present evidence sufficient to rebut the statutory
presumption,'? the only way for Mr. Hoyle to prevail will be through presentation of direct
evidence that Cavanaugh intended to injure him.)> Fither way, there will be no insurance
coverage giving rise to a duty to indemnify because public policy prohibits the coverage
{Proposition of Law No. I}, or, alternatively, the terms of the CIC policy endorsement precludes
such coverage {(Proposition of Law No. II). Whatever happens between Mr. Hovle and

Cavanaugh in the trial court at the conclusion of this appeal will have no impact upon whether

¥ Cavanaugh claims to have the evidence needed to rebut the presumption. See, Cavanaugh
Juris. Memo at p. 11.

' The trial court has already found that Mr. Hoyle has no such evidence and has granted partial

summary judgment to Cavanaugh and D'TT on the EIT claims made pursuant to R.C.
§2745.01{A) and (B). Swumn. Judg. Op. I, Apx. at 22-23; Summ. Judg. Op. I, Apx. at 19,

27



the indemnity coverage sought herein is against public policy or whether such coverage is owed

by CIC pursuant to the terms of the CGL or umbrella policies.

8. The Ninth District’s opinion iz out ef fouch with the law in other
jurisdictions,

In Kaminski, this Court stated that ome of the purposes of the General Assembly’s
enactment of the cwrent version of R.C. §2745.01 is “to harmonize the law of this state with the
taw that governs a clear majority of jurisdictions.” Kaminski, at % 99. With that being so, the
Ninth District’s decision should be reversed since it is directly contrary to the way workplace
torts are handled in other jurisdictions.

For example, in our sister state of Kentucky, the Kentucky Supreme Court recently
outlined the standard to be used in order to recover outside of the Kentucky Workers
Compensation scheme when it stated as follows: “As provided in Fryman v. Electric Steam
Radiator Corp., ‘deliberate intention’ [has been interpreted to mean] that the employer must
have determined to injure an employee and used some means appropriate to that end, and there
must be specific intent. . .. The defendant who acts in the belief or consciousness that the act is
cansing an appreciable risk of harm to another may be negligent, and if the risk is great the
conduct may be characterized as reckless or wanton, but it is not an intentional wrong.” » Moore

v. Environmenial Construction Corp., 147 8.W.3d 13, 16-17 (Ky. 2004).

B. Proposition of Law Me. 15

OO PUBLIC POLICY PROMIBITS AN INSURER FROM INDEMNIFYING TS
INSURELY/EMPLOYER FOR EMPLOYER INTENTIONAL TORT CLAIMS FILED
UHpER R.C. §2745.01 BECAUSE AN INJURED EMPLOYEE MUST PROVE
THAT THE EMPLOYER COMMITTED THE TORTIOUS ACT WITH DIRECT OR
DELIBERATE INTENT TO INJURE IN ORDER TO ESTABLISE LIABILITY.
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The Ohio Supreme Court first dealt with the issue of the insurability of intentional torts
seventy-six years ago in Rothman v. Metrapolitan Cas. Ins., 134 Ohio St 241, 16 N.BE.2d 417
(1938}, In Rothman, the plaintiff was a passenger in a truck that went off the road and
overturned. Rothman sued the company for “wanton misconduct,” and was awarded $500.
Rothman then filed a supplemental petition against Metropolitan Casualty, the trucking
company’s insurer. Metropolitan refused to pay the judgment because its policy only covered
“bodily injuries.. .accidentally suffered.” This Court found coverage, drawing an early distinction
between the insurability for a willful/intentional act versus a willful/intentional injury:

R I is well setfled from the standpoint of public policy that the act of

intentionally inflicting an injury camnot be covered by insurance in anywise

protecting the person who inflicts such injury. * * * In our opinion, only those

acts which are not motivated by an intent and purpese to injure are to be regarded

as covered by the terms of this policy.

Id., at 246.

With respect to CIC’s Proposition of Law No. IL, it has long been against public policy in
the State of Chio to permit insurance coverage for direct intent torts. As this Court noted thirty
years ago in its seminal decision in Blankenship, “|ajn insurance policy does not protect the
policy holder from the consequences of his intentional tortious act. Indeed, it would be against
public policy to permit insurance against the intentional tort.” Blankenship, supra, 69 Ohio $t.2d
at 615. See also, Wedge Products, Inc., supra, 31 Ohio 5t.3d at 67 (“[Plublic policy is contrary
to insurance against intentional torts.” (Citations omitted)). Accord, Doe v. Shaffer, supra, 90
Ohio 8t.3d at 391 (“As early as 1938, this court found that it was ‘well settled from the
standpoint of public policy that the act of intentionally inflicting an injury cannot be covered by
mswrance in anywise protecting the person who inflicts such injury.™ (Quoting Rothman, supra,

134 Ohio St. at 246 (other citations omitted)); 58 Ohio Jurisprudence 3d, Insurance, Section
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1014. Therefore, in Ohio, “an intent to injure, not merely an intentional act, is a NEeCessary
element to uninsurability.” Buckeye Union Ins. Co. v. New England Ins. Co., 87 Chio 5t.3d 280,
283, 720 N.E.2d 495 (1999) (Per Pfeifer, J., with one justice concurring and five justices
concurring in the judgment.)

The current EIT law limits claims for employer intentional torts to situations in which an
employer acts with the “specific intent” to cause an injury to another. Kaminsii, at % 56, Stetter,
at 4 26. With that being so, Ohio public policy prohibits an insurer from providing indemnity
coverage to an insured/employer for any claim made pursuant to R.C. §2745.01, including
subsection (C),

In Harasyn v. Normandy Metals, Inc., 49 Ohio 8t.3d 173, 551 N.E.2d 962 {1990), an
employee suffered the loss of four fingers on his left hand in an industrial accidens. He filed suit
alleging that his injuries were the result of an intentional tort by his emplover within the meaning
of Blankenship. The employer was insured by Fireman’s Fund Insurance Company of Ohio
under a “General Liability Policy” and an “Employers’ Lisbility Stop-Gap Coverage
Endorsement.” Afler the employee and the emplover entered into a consent jndgment for
$200,000, the employee filed a supplemental complaint pursuant to R.C. §3929.06 against
Fireman’s Fund Insurance Company of Ohio praving that the emplover’s insurance policy satisfy
the judgment. The trial court granted summary judgment against Fireman's Fund on the
indemnity claim and ordered Fireman's Fund to pay the judgment. The cowrt of appeals held that
the “Employers’ Liability Stop-Gap Coverage Endorsement” did cover employer intentional
torts, but such coverage was void as against public policy. This Court accepted jurisdiction over
the appeal to address the issue of whether public policy prohibits an employer from insuring

against tort claims by emplovees in cases where the employer did not intend o0 injure the
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employee but knew that injury was substantially certain to occur under the Van Fossen v.
Babcock & Wilcox Co. standard.

This Court discussed the different levels of intent involved with intentional acts. “The
first level, * * * “direct intent,” is where the acior does something which brings about the exact
result desired. In the second, the actor does something which he believes is substantially certain
to cause a particular result, even if the actor does not desire that result.” Harasyn, 49 Ohio 5t.3d
at 175, As the Harasyn Court noted, “Jiln the case of a ‘direct intent’ tort, the presence of
insurance would encourage those who deliberately harm another” 74, at 176. The Cowet in
Harasyn concluded that, while public policy would prohibit insurance coverage for direct-intent
torts, insurance coverage could be available “where the employer’s torticus act was one
performed with the knowledge that injury was substantially certain to ocour” 74, at 177, In
contrast, now “‘substantially certain’ means that an employer acts with deliberate intent to cause
an employee to sufler an injury, a disease, a condition, or death.” (Emphasis added.) R.C.
§2745.01(B). So the distinction drawn in Harasyn no longer applies.

In addition to the definitional difference in the meaning of “substantial certainty,” the
allowance in Harasyn of insurance coverage was premised on the legislative egactment of R.C.
§4121.80, which created a statewide fund to pay clsitos arising out of employer intentional torts.
This Court noted that this enactment was an expression by the public’s elected officials that such
msurance for EIT claims was not against public policy. 74, at 177. Revised Code Section
4121.80, however, was repealed by the General Asserbly in 19921 Royal Paper Stock Co. v.
Meridian Ins., 94 Ohio App.3d 327, 333, 640 NE.2d 886 (10th Dist. 1994), Therefore,

insurance coverage of employer intentional torts is truly contrary to public policy under the

¥R.C. §4121.80 was also found to be unconstitutional in Brady, supra.



current law,

There can be little doubt that, in accordance with this Court’s holding in Harasyn in
regard to “direct intent” torts, indemmity insurance coverage is void and prohibited by public
policy for any claims made against an employer pursuant to R.C. §2745.01. Under the present
EIT law, such claims against employers are clearly and expressly based exclusively upon the
employer’s deliberate intent to injure. See, Houdek, supra, at 25 (Under Revised Code Section
2745.01, “absent a deliberate intent to injure another, an employer is not Hable for 2 claim
alleging an employer intentional tort, and the injured employee’s exchusive remedy is within the
workers” compensation system.”y See also, id., at | 29 (“R.C. 2745.01 limits claims against
employers for intentional torts to circumstances demonstrating a deliberate intent to cause mjury
o an emploves.”}

Now that EIT liability is based solely upon an emplover’s direct and deliberate intent to
cause injury te the employes, public policy should prohibit an insurer from providing insurance
coverage that indemnifies an employer for BIT Hability pursuant to R.C. §2745.01. As one
leading treatise on Ohio insurance coverage law has aptly noted, “in accordance with Harazyn, it
would be against public policy to provide coverage for the [intentional] torts described in R.C.
2745.01(A) and (C).” Young, Bekeny, & Mesko, Ohic Insurance Coverage, Section 4.15 {2013}
Bver since Blankenship -~ as reaffirmed in Harasyn — the law has been and it should remain
against public policy in Ohio for an insurer to indemnify its insured/enaployer for an EIT claim
when the employer acts with direct intent to cause injury fo an employee. Becanse that is the
standard which applies today under R.C. §2745.01, Ohio’s public policy should prohibit an

insurer from indemnifying an insured/employer for claims made pursuant to the BIT statute.
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. Proposition of Law Mo, 11

AN INSURER HAS NO DUTY TO INDEMNIFY AN EMPLOYER-INSURED FOR
EMPLOYER INTENTIONAL TORT LIABILITY WHEN AN EMPLOYEE
mvorEs RO, §2745.81{C) FOR THE DELIBERATE REMOVAL OF AN
EQUIPMENT SAFEYY GUARD WHERE AN ENDORSEMENT 10 THE
NEURER'S POLICY EXCLUDES COVERAGE FOR “LIABILITY FOR ACTS
COMMIITED BY OR AT THE DIRECTION OF AN INSURED WITH DELIBERATE
INTENT TO INJURE.”

“It is axiomatic that an insurance company is under no obligation to its insured, or to
others harmed by the actions of an insured, unless the conduct alleged of the insured falls within
the coverage of the policy.” Gearing v. Natiomwide Ins. Co., 76 Ohio §1.3d 34, 36, 665 N.E.2d
1115 (1996}, “Coverage is provided if the conduct falls within the scope of coverage defined in
the policy, and not within an exception thereto.” Id. Where an exclusionary clause has a
reasonable interpretation barring coverage, a court is bound to enforce the provision accordingly.
Watkins v. Brown, 97 Ohio App.3d 160, 164, 646 N.E.2d 485 (24 st 1994).

The Comumnercial General Liability and Umbrells policies issued by CIC provide
coverage only for “bodily injury” *to which [the] insurance spplies.” The CGL policy at issue
here specifically excludes coverage for “bodily injury” which “may reasonably be expected to
result from the intentional or criminal acts of the insured or which is in fact expected or intended
by the inured, even if the injury or damage is of a different degree or type than actually expected
or intended.” CGL Policy, Supp. p. 51. The Employers Lisbility Coverage endorsement on
Form (A 106 OH 01 96 provides coverage for “bodily injury” caused by an “intentional act.”
Emp. Liab, Cov, Form, Supp. p. 110. However, the same endorsement excludes coverage for
“acts committed by or at the direction of an insured with the deliberate intent to injure.”

{Emphasis added.} Emp. Liab. Cov. Form, Supp. p. 111.

With respect to Proposition of Law No. III, both the trial court’s summary judgment



ruling and Judge Hensal’s dissenting opinion correctly conclude that, because any EIT claim
under R.C. §2745.01{C) requires the employee to sustain the burden to prove the employer’s
intent to injure, there can be no indemnity coverage owed under CIC’s CGL and Umbrella
policies, App. Up., § 23 (Heusal, 1., dissent), Apx. p. 15-16; Summ. Judg, Op. I, Apx. 19, The
trial court and Judge Hensal’s views of R.C. §2745.01(C) comport with well-reasoned case law
rejecting coverage for EIT claims predicated upon the statutory presumption of intent to injure
on the grounds that “there are no circumstances in this case where [the insured-employer] is
entitled to coverage under the Policy.” See, Jrondale Industrini Contractors, supra, 754
F.Supp.2d at 933,

In frondale Industrial Contractors, an employee fell and suffered fatal injuries while
working for the employer at its sicel mill. The employer brought a declaratory judgroent sction
against ifs liability insurer asserting that the insurer was required to defend and potentially
indemmify the employer with respect to wrongful desth claims brought by the deceased
employee’s spouse. In declaring that the insurer owed no duty to defend or indemmify the
employer, the district court stated:

Irondale argues the scope of R.C. 2745.01(C) changes this outcome
because Irondale assumes it could be held Hable for the wrongful death of Cantu
without infending to cause injury to him. However, Subsection (C) creates a
rebuttable presumption that an employer’s removal of certain safety equipment is
evidence of intent to injure. Subsection (A} defines an intentional tort, and later
Subsections (B} and {C) refine that definition. Subsection (C) is not a separate
tort, it merely provides a legally cognizable example of “intent to injure.”

No matter how Yolanda Cantu spins her claim, the essence is that Trondale

is liable under the Chio intentional tort statute. The Policy exchudes such a claim,

stating it does not cover injuries “intentionally caused or aggravated by you

[frondale],” or those “commitied by you [Irondale] with the belief that an injury

is substantially certain to occur.” This Policy language parrots R.C, 2745.01,

including Subsection (C). Irondale is not entitled to coverage simply because the

Policy does not incorporate the exact language of Subsection ((). See drch
Specialty Ins. Co. v. JG. Martin, 2007 WL 4013351, at *7, 2007 U.S. Dist.
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LEXIE 84627, *19 (N.D.Ohio 2007} {“there is no requirernent that the exchusion
in the policy must be framed in the langusge of the legal standard”).
Accordingly, there are no circumstances in this case where Irondale is entitled fo
coverage under the Policy,

{Emphasis sic.) 754 F.8upp.2d at 933.
Likewise, here, there are no circumstances in this case where Cavanaogh is entitled to

indemmity coverage under CIC’s Policy.

1. While insurance policies are contracts, the statutory law in effect at the
tme of contvacting is incovporated into the policy to define the scope of
coverage gvailable.

To find a basis for coverage, the Ninth District’s opinion draws 2 distinction between the
statutory intent to injure as found in R.C. §2745.01 and that same concept in the exclusion to
coverage found in the endorsement to CIC’s CGL policy. In its opinion, the appellate court
declared, without citation to any legal authority, that “[ajlthough the deliberate intent to injure
may be presumed for purposes of the statute where there is a deliberate removal of a safety
guard, we conclude that this does not in itself amount o ‘deliberate intent’ for the purposes of
the insurance exclusion.” (Emphasis sic.} App. Op. at 919, Apx. p. 13. In oppesing jurisdiction,
Mr. Hoyle and Cavanaugh both have embraced and advocated for adherence to this flawed
distinction. Hoyle Juris. Memw, at p. 6-7; Cavanaugh Juris. Memo, at p. 7. Not only is the
distinction illogical but it is at odds with and contrary to “a long line of decisions by this court.”
Ross v. Farmers Ins. Group of Companies, 82 Ohio 8t.3d 281, 287, 695 N.E.2d 732 (1998). The
appellate cowrt’s reasoning is flawed because “it is well settled that insurance contracts
incorporate existing law.” Reinbolt v. Gloor, 146 Ohio App.3d 661, 667, 767 N.E.2d 1197 (3rd

Dist. 2001). Yet, Mr. Hoyle criticizes CIC for sugpesting that the statutory presumption of intent
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to injure found in R.C. §2745.01(C) can be “borrowed” into its insurance policy, calling it “a
nonsensical principle.” Hoyle Juris. Memo, at p. 7.

What the Ninth District, Mr. Hoyle and Cavanaugh all ignore is that “[{clontracts of
msurance must be deemed to have been entered into by the parties in view of the state of the law
generally, at the time, as it related to the subjects of validity and coverage.” Home Indem. Co. af
N.Y.v. Village of Plymouth, 146 Ohio $t. 96, 102, 64 N.E.2d 248 (1945). The distinction made
in the Ninth District’s opinion at paragraph 19 between the statutory intent to injure and the
policy’s use of that term is legally flawed because it fails to observe the principle that “statutes
relating to matters pertinent to the risk covered by a contract of insurance become a term or part
of the contract itself.” (Citations omitted.} /4 This “borrow[ing]” of legal principles into a
contract of insurance has been well-established as the law in Ohio for more than a century. See,
Koss, supra, at 287:

* * * The court stated in Goodale v. Fennell (1875), 27 Ohio St. 426, 432, that “fwlhen a

contract is once made, the law then in force defines the duties and rights of the parties

under it.” In Weil v. State (1889), 46 Chio St. 450, 453, 21 N.E. 643, 644, quoting Smith

v. Parsons (1823}, 1 Ohio 236, 242, the court stated that “‘[clontracts must be expounded

according to the law in force at the time they were made; and the parties are as nuch

bound by a provision contained in a law, 8s if that provision had been inserted in, and
formed part of the contract.”
See also, Wolfe v. Wolfe, 88 Ohio 5t.3d 246, 265-266, 725 N.E.2d 261 (2000); Knepper v.
Travelers Ins. Co., 54 Ohio App.2d 9, 13, 374 N.E.2d 423 (6th Dist. 1977) (“Existing and valid
statutory provisions enter into and form a part of all contracts of insurance to which they are
pertinent and applicable as fully as if such provisions were written into them.”)

The policy period for the CIC policy at issue here started on March 31, 2007 and expired

on March 31, 2010. CIC Policy Dec. Page, Supp. at 32. Accordingly, R.C. §2745.01, which

became effective on April 7, 2005 (two years before the effective date of CIC”s Policy), applies



to and governs the interpretation and application of the CIC policy’s terms and coverage. Twrek
v. Vaughn, 154 Ohio App.3d 612, 798 N.E.2d 632, 940 (3rd Dist. 2003). The trial court
correctly adhered to this principle when it stated:
The Court notes that the policy’s “intentional aci” coverage, as would-be
coverage for an act which is substantially certain to cause “bodily injury,” is

directly affected by the legislature’s definition of “substantially certain” in R.C.

2745.01(B) as meaning “that an employer acts with deliberate intent to cause an

employee to suffer an injury, a disease, a condition, or death.” Emplover torts

under R.C. 2745.01{A) now fall within the exception that excludes coverage for

“liability for acts committed by or at the direction of an insured with the

deliberate intent to injure.”

Surorn. Judg. Op. I, Apx. p. 19,

CIC has been criticized for not mentioning the policy’s definition of “intentional act”
found in the Employer Liability Coverage endorsement on Form GA 106 OH 01 96, which is
based upon the “substantial certainty” standard. Hovle Juris. Memo at p. 1, 11. But, as the irial
court aptly noted, coverage under the CIC policy for an act which is substantially certain to cause
injury to the employee is directly affected by the General Assembly’s definition of “substantially
certain” in R.C. §2745.0(B) as meaning “that an emplover acts with deliberate intent to cause an
employee to suffer an injury, a disease, 8 condition, or death.” Therefore, the policy’s definition
of “intentional act” has no impact on the arguments regarding coverage being made here. The
partial summary judgment awarded to DTJ determined that no such specific intent theory
remains in this case under either subsection (A} or (B} of R.C. §2745.01. Summ. Judg. Op. 1,
Apx. p. 23; Summ. Judg. Op. I, Apx. p. 19. Even if such a claim remained in the case, there
would be no indemnity coverage owed by CIC based upon the exclusion in paragraph 2.h of
Form GA 106 OH 01 96 “for acts commitied by or at the direction of an insured with the

deliberate intent to injure . . ..” {(Emphasis added). Emp. Liab. Cov. Form, Supp. p. 111. An

exclusion in an insurance policy operates to deny coverage that would otherwise be afforded.
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Hybud Equip. Corp. v. Sphere Drake Ins. Co., Lid., 64 Ohio St.3d 657, 666, 597 N.E.2d 1096

(1992} (poliution exclusion barred coverage even though claim qualified as an occurrence.)

when the intent to infuve arises from B.C. 82745.01(CY’s presumption,

Mr. Hovle or Cavanasugh may argue that indemnity coverage should be afforded for an
employer’s EIT lability under R.C. §2745.01(C) because such lability is based upon a
presumption which leads to there being only an inference of intent to injure. Such an argument
can’t overcome this Court’s precedent addressing the doctrine of inferred intent. See, Allstare
Ins. Ce. v. Campbell, 128 Ohio 5t.34 186, 2010-Chio-6312, 942 N.E.24 1090. The inferred
intent docirine does not lead to indemnity coverage here

In Campbell, this Court “[rlecognizfed] the need for clarity in this area of the law.” I, 9
35, After extensively reviewing and explaining the Court’s case law addressing the development
of the inferred intent doctrine, the Campbell Court noted that “{aln insurer’s motion for summary
judgment may be properly granted when intent may be inferred as a matter of law.” Id., 9 59.
The Court went on to hold that “the doctrine of inferred intent spplies only in cases in which the
insured’s intentional act and the harm caused by that act are intrinsically tied so that the harm
necessarily results from the act.” Id., §62. In providing additional guidance, this Cowrt stated as
follows:

[Preferved Risk Ins. Co. v. Gill, 30 Ohio $t.3d 108, 307 N.E. 24 111§
{1987} and Gearing [v. Nationwide ins. Co., 76 Ohio 8t.34 34, 36, 665 N.E.2d
11135 (1996)] provide clear exarmples of cases in which the doctrine applies. In
Gill, harm was inherent in the defendant’s act of murder. Harm was similarly
inherent in the acts of sexual molestation in Gearing. In each of these cases, the

Y 1t is unclear whether the doctrine of inferred intent should have any application to the issue of
indemnity coverage for EIT claims brought pursuant to R.C. §2745.01, which is “an entirely
separate area of the law.” Campbell, supra, 455, fn. 5.
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msured could not claim that he was unaware that harm would result from his

actions. The docirine of inferred intent thus applied in those cases, and the

msureds’ actions were excluded from coverage.

id., 949,

Pursuant to R.C. §2745.01{C), the employer’s intent to injure an emplovee is
conclusively inferred as & matter of law from the act of deliberately removing an equipment
safety guard or deliberately misrepresenting a toxic or hazardous substance in the workplace. In
other words, due to the presumption of intent to injure, an employer “could not claim that he was
unaware that hanm would resolt from his actions” of deliberately removing an equipment safety
guard or deliberately misrepresenting a toxic or hazardous substance in the workplace. Should
the doctrine of inferred intent apply to the indemnity coverage at issue here, Campbell mandates
that an employer’s deliberate removal of an equipment safety guard or the deliberate
misrepresentation of a toxic or hazardous substance pursuant to R.C. §2745.01(C) are, as a
matter of law, “intrinsically tied” with the harm which necessarily results ic the employee who is
injured as a result of such an act. Here, there is no other conclusion at which to arrive. See, e.g.,
Lackman v. Farmers Ins. of Columbus, §th Dist. Cuyahoga No. 96904, 2012-Ohio-85, %21,
State Farm Mut. Auto. Ins. Co. v. Gourley, 10th Dist. Franklin No. 12AP-200, 2012-Ohio-4909,
q29.

3. Xhe coverage that is afforded by CIC’s Insurance policy is not ilusory,

0

Any argument that the coverage afforded by CIC in the CGL or Umbrella policies are
illusory should be rejected. CIC's policies issued to employers like Cavanaugh provided other
coverage, such as negligence-only coverage when employers are sued both as emplovers and in
some other capacity, and in other situations not involving the strict employment relationship (i.e.

“dual capacity” and “third-party over” cases). This Court has recognized that insurance policies
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which offer this other type of coverage are not “illusory” since they do afford some protection,
although perhaps not as extensive as would be afforded under the traditional “substantial
certainty” coverage. Ward , supra, 9 24-25.

As the Ward Court noted, “Twlhen there is some benefit to the insured from the face of
the endorsement, it is not an illusory contract.” 7., 9§ 24, citing State duto Ins. Co. v. Golden,
125 Ohio App.3d 674, 678, 709 N.E2d 529 (Rth Dist. 1998). See alro, frondale Industrial
Contraciors, supea, 754 F.Supp.2d at 933:

The Ohio Endorsement may Hmit coverage to Irondale, but “{wihen sorne
benefit io the inswred is evident from the face of the endorsement, the
endorsement is not an illusory contract.” State Auto. Ins. Co. v. Golden, 125 Ohio
App.3d 674, 673, 709 N.E.2d 329 (Ohio CLApp.1998). The Policy here provides
some coverage to Irondale. For example, paragraph Bl of Part Two states that
Virginia Surety must provide coverage if Irondale is found liable to a third party
for darnages resulting from injury to one of Trondale’s emplovess (Doc. No. 341,
p. 3). Also, coverage is provided when an employee’s relative sues for the
relative’s damages resulting from the employee’s injury (Doc. No. 34-1, p. 4).

Furthermore, Virginia Surety must provide coverage if Irondale is sued by
an employee for negligently causing the eroplovee’s injuries. Such a suit would be
covered by workers' compensation, and therefore subject to summary dismissal,
requiring Virginia Surety to defend Irondale until such a dismissal. Virginda
Surety concedes as much (Tr. p. 27).

The CIC policy and the coverage if affords is not illusory and is enforceable,

4. The law from other juvisdictions supporis 2 fnding of no coversge for
BEET clatms.

As far as insurance coverage for employer intentional forts in other jurisdictions is
concerned, the trial court and Judge Hensal's dissent are in accord. Under California law, for
example, an insurance company owes no duty to defend or indemnify an emplover against a
California Labor Code Section 4558 claim that the plaintiffemployee’s injury was proximately

cansed by the employer’s “knowing removal of or knowing failure to install the point of
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operation guard” to a baler machine on which the employee was injured. Everest National Ins.
Co. v. Valley Flooring Specialties, ED. Cal. No. CV F 081695, 2009 WL 997143 (Apr. 14,
2009) at *1.

Like Ohio’s R.C. §2745.01(C), Section 4458(b) of the California Labor Code allows an
employee to bring an action for damages against an employer where the employee’s injury or
death 18 “proximately caused by the employer’s kuowing removal of, or knowing failure to
install, the point of operation guard on a power press, and this rermoval or failure to install is
specifically authorized by the employer under conditions known by the emplover to creste a
probability of sericus injury or death.” Id, at *1.

The California court found that there was no duty to defend or indemmify under the
liability coverage in the employer's insurance policy because the employee's claims were subject
to California’s Workers Compensation law and the policy’s workers compensation exclusion
applied. The court explained that an employer’s lability insurance policy “is not a general
Hability policy providing coverage for injuries to members of the general public; instead it
provides coverage to employers for those injuries to their employees not covered by workers’
compensation.” fd., at *9 (citing Producers Dairy Delivery Co. v. Sentry Ins. Co., 41 Cal3d
803, 917, 226 Cal Rptr. 538, 718 P.2d 920 (1986).)

Paragraph 2.h of the Employer Lisbility Coverage endorsement on Form GA 106 OH 01
96 seiting forth the exclusion from coverage for “deliberate intent” in the CIC policy geverally
tracks the language of R.C. §2745.01 and coverage is not owed “simply because the Policy does
not incorporate the exact language of Subsection (C).” IFrondale Industrial Contractors, 754
F.3upp.2d at 933. The court of appeals’ decision reversing the trial cowrt’s summary judgment

in favor of CIC as fo indemnity coverage owed should be reversed. Coverage for BIT liability
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comunitied with “deliberate intent” is expressly excluded from coverage under the CIC CGL
policy just as it is in the majority of other jurisdictions which have determined to compensate
most employment torts through the state’s worker’s compensation scheme rather than by way of

the tort system.

5. Recovery wnder CIC’s Umbrells policy can only be had when there is
coversze under the underiving policy and isn’t otherwise excluded from

CHYeEaLe.,

Becsuse there is (and can be) no coverage under CIC’s underlying policy, there can also
be 5o coverage under CIC’s Usmbrella policy since Exclusion B.S. (“Bmplover's Lisbility
Limitation”} excludes coverage under the Umbrella policy for “Any lisbility arising from any
njury to . . . an ‘employee’ of the insured sustained in the *workplace’ [or] ‘emplovee’ of the
mnsured arising out of the performance of duties related to the conduct of the insured’s business.”
Umbrella Policy, Supp. at p. 124. The exclusion does not, however, apply “when such insurance
is provided by valid and collectible *underlying insurance’ Hsted in the Schedule of Underlying
Insurance. . ..” Umbrella Policy, Supp. at p. 124

Further, the Umbrella policy contains an *Hxpected or Intended Injury” exclusion which
provides, 1o relevant part, as follows:

This insurance does not apply 1 . . . “bodily injury” or “property damage” which may

reasonably be expected to result from the intentional or oriminal acts of the insured or

which is in fact expected or intended by the insured, even if the injury or damage is of a

different degree or type and actually intended or expected.

Umibretla Policy, Supp. at p. 124,
Therefore, while coverage under the Umbrella policy may apply where there is coverage

under the underlying CGL policy, coverage is clearly precluded under CIC's Umbrella policy

where, as here, there is no coverage for an EIT claim under the underlying policy.
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V. CONCLUSION

For all of these reasons, Intervening Plaintiff-Appellant, The Cincinnati Tnsurance
Company respectfully submits that this Court should reverse the Ninth District Court of Appeals
opinion for the following reasons: (1) The appellate court misconstrued R.C. §2745.01(C) and
erroneously relied upon the rebuttable presumption of intent to injure to trump this Court’s
procedent requiring an employes to establish an employer’s specific intent to injure in order to
prevail on a claim against the employer for intentional tort; and {2) The appellate court
improperly imposed upon insurers, like The Cincinnati Insurance Company, a duty to indemnify
insured-employers who intentionally injure their employees when an employee invokes R.C.
§2745.01(C). Such insurance coverage is against public policy. Alternatively, the imposition of
a duty to indemnify in this case ignored the insurance policy endorsement excluding coverage for

“liability for acts committed by or at the direction of an insured with deliberate intent to injure”’
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STATE OF OHIO o BN THE COURT OF APPEALS

COUNTY OF SUMMIT :}ssiﬂig 2L i olNINTH JUDICIAL DISTRICT
i ) R
DUANE ALLEN HOYLE Ay A No. 26579
et ‘ b B 26587
Appellan:
APPEAL FROM JUDGMENT
V. ENTERED IN THE
COURT OF COMMON PLEAS
DT ENTERPRISES, INC, COUNTY OF SUMMIT, OHIO
CASENo. (VY 2010-03-1984
Cross-Appeliants
and
THE CINCINNATI INSURANCE
COMPANIES
Appelles/Cross-Appelice

BECISION AND JOURNAL ENIRY

Dated: July 24, 2013

MOORE, Presiding Judge.

{91} Plaimiff, Duane Hoyle, appeals from the ruling of the Summit County Court of
Common Pieas, which granted summary judgment to The Cincinnati Insurance Companics
(“Cincinpati Inswrance™). Defendants DTJ Enterprises, Inc. (“DTI) and Cavanaugh Building
Corporation (“Cavanaugh™), cross-appeal. For the reasons set forth below, we reverse,

L

{92} In 2008, Mr. Hoyle was injured when be fell approximately thirtesn feet from a

scaffold while employed by DTJ and Cavanaugh. Mr. Hoyle brought a complaint against DTJ

and Cavanaugh, alleging a workplace intentionsl tort. T3TJ and Cavanaugh were insured by
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Cincinnati Insumnc& szmﬁaﬂ Insuram;e jmtervensd in ﬁze action, seeking a declaratory
indgment that it was not reqmred 0 prowde COV: erag,e to DTJ and Cavanaugh based upon centain
exclusions contained in the insurance contract,

&3 DTJ and Cavamugh ﬁkﬁd a mwtion for summary jodgment. Themaﬁer
Cincinnati Insm*amc ﬁied mation for smnmaxy judgment, wherein it maintained that, although 1t
had agreed to dcfend DTJ md Cavanaugh, the insurance contract excluded coverage for Mr.
Hovie’s ciamzs, and i had no duty _jia indeninify DTY and Cavanaugh. The tial court granted
1Y and Cavanaugh’s motion for summary judgﬁnent in part, concluding that a mateﬁai_ guestion
of fact remained only as to Mr. Hoyle’s claim that his infuries were caused by DT.}’ a,ud
Cavanaugh removing a safety guard. The trial court later granted summary judgment to
Cincinnati Insurance, concluding that Mr. Hoyle would have to demonstrate “t:'i.aiibtzm;té intent”
of DTJ or Cavanaugh to cause him injuwry in order to prevail on his claim. The trial count
determined that the insurance contract excluded from coverage damages caused by “deliberate
intent” of the insured 1o injure, and thus, Cincinnati Insurance was not required to indemnify
DTJ or Cavanaugh for any potential resulting judgrment against them. The trial coust set forth in
its entry that there was no just reason for delay. See CiviR. 54(B}.  Mr. Hoyle timely appesled
from the judgment of the trial court, and now presents one assignment of error for our review.
DT} and Cavanaugh cross-appesled, and they also present one assignment of ewor for our
review. We have consolidated the assignments of error to facilitate owr discussion,

I

ME. HOYVIE'S ASSIGNMENT OF FRROR

THE TRIAL COURT ERRED WHEN IT GRANTED CINCINNATI
INSURANCE[S] MOTION FOR SUMMARY JUDGMENT.
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DIFS AND CAVANAUGH'S ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED WHEN IT GRANTED CINCINNATI
INSURANCE["S] MOTION FOR SUMMARY JUDGMENT.

{44;  In their assignments of error, Mr. Hoyle, DTJ and Cavanaugh argue that the trial
court erred in granting Cincinnati Insurance’s motion for summary judgment. We agree.

$957  This Court reviews an award of summmnary judgment de nove. Grafton v. Ohio
Edison Co., 77 Chio 5634 102, 105 (19%6). Pursuant to Civ.R. 56(C), summary judgment is
proper ifs

(1) Mo genuine issue as to any material fact remains to be titigated; (2) the

moving party is entitled to judgment a5 a matter of law; and (3} it appears from

the evidence that reasonable minds can come to but ong conclusion, and viewing

such evidence most strongly in favor of the party against whom the motion for
suromary judgment is made, that conclusion is adverse to that party.

Temple v. Wean United, Inc., 50 Ohio $t.2d 317, 327 {1877

{86} Here, Mr. Hovle, DTJ, and Cavanangh argue that Cincinnati Insorance was not
entitled 10 judgment 2s 3 matter of law, because the trial court erred in its interpretation of the
law concarning workplace intentional torts and in its application of the law 1o the insurance
coniract,

{47} In the insurance contragt at issue, Cincinnatl Insorance provided general
commersial liability coverage to D77 and Cavanaugh for “those sums that the insured becomes
legally obligated to pay as damages because of ‘bodily injury’ * * * to which this insurance
applies.” The general comunercial Hability policy expressty excluded from coverage bodily
injury “which may reasonably be expected to result from the intentional * * * acts of the msured
or which is in fact expected or intended by the insured, even if the injwry or damage is of &

different degree or type than actually expecied or intended.”




COPY

{48} However, the insurance contract also’ contained an ezzdérse:méﬁt_for “Employers
Ligbility Coverage.” ‘Therein, Ciﬁginnati_msar@eepmﬁésd coverage for caﬁ;iin ‘_‘izf;%enﬁmai
act]s},” as follows:

{Cincinnati Insumme} will pay those sums that an insured becomes legaily

obligated to pay as damages because of “bodily injury”™ sustained by your

“ermployee” in the “workplace” and caused by an “intentional act” to which this
insurance applies. We will have the right and duty to defend any “suit” seeking

those damages
The pohcy defi md an “mtentmnai ae.:i” a8 “an act whmh is substantlaﬂy certam to cause ‘ba(iﬂv

injury,”” and rqured Lhﬁ foﬁowmo’ mﬂdxtmns ’oe met fm’ ;mrpases of mvemge

3. An msured knows 0f ﬂi&: emstence af a dan_gemus pmcess pmcadure-
mstrumen‘takty or candmcm wﬁhm 1ts busm&ss upemtmn

b. An msw:ed knnws fzhat 1’;’ an "‘empieyee ig subjet:ted by his empioymem to
such dangercus Progess, procedure, msmﬂnema}zty or candﬂmn then harm to the
“ermployee” will be a substantial certainty; and : : ,

¢ An insured under such circumstances and with such knowledge, does act to
require the “empi@yee” to continue fo perfarm the dangerous task.

Howaver, the pcsimy exciuded fmm cwverage: ‘fixabziity for'azts committed Ey ;ér at the direction
of an insured with the deliberate z’}iténi o njure].}” (Emphasusadded} -

{99} Based upon the exclusion for acts comnitted with the dehbemx: intent 1o injure,
Cincimmati Fnsurance argued that any pmmhaﬁy sucz::essfui elaim by Mr Hoyle would
nez:s:c;sarziy be excluded from the insurance ccve:rage because M. Hoylé Wouid havz; o esmbhsh
deliberate intent in order to recover for & ,Wcrkpiacé_ intenﬁéﬁal tont j‘mrsuﬁnﬁ td RC. 2'7745:,6‘1 ¥

{416} R.C.2745.01 provides, in relevant part:

! Cincinnati Insurance further urged the trial court fo gramt if, at minimum, partial
surmnary judgment as to its policy exclusion for punitive damages. As the trial court granted
summary judgment on the basis that Cincinnati fosurance had no duty to provide coverage, the
trial court did not address the argument as to coverage for punitive damages.
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(A} In an action brought against an employer by an employee, or by the
dependent survivors of s deceased employee, for damages resulting from an
intentional tort committed by the employer during the course of employment, the
employer shall not be Hable unless the plaintiff proves that the emplover
committed the tortious act with the intent 1o imjure another or with the belief that
the injury was substantially certain to oceur,

{B) As used in this section, “substantially ceriain™ means that an employser acts

with deliberate intent to cause an employee to suffer an injury, a disease, a
condition, or death,

{C) Deliberate removal by an employer of an equipment safety guard or deliberate
misrepresentation of a toxic or hazardous substance creafes o rebuttable
presumption that the removal or misrepresentation was committed with intent io
injure another if an injury or an ocospational disease or condifion seours 8% a
direct result,

{Emphasis added.)

{913} Here, Mr. Hoyle’s only remaining claim is based upen his allegation that DTT and
Cavanaugh deliberately removed o safety guard, and, pursuant to R.C. 2743.00(C) their “intent to
injure” is presumed. Through this method of proving the claim, Mr. Hovle, DT, and Cavanaugh
argue that DTY and Cavanaugh could be held lisble for Mr, Hoyle's injury without proof of
deliberate intent to cause injury. Cincinnati Insurance responds that “intend to injure” and
“substantizily certain” io cause injury, as those phrases are used in R.C. 2745.01, both requirs the
plaintiff to establish deliberate intent. Cincinnati Insurance maintaing that the rebutiable
presumption in subsection () of intent to injure demonstrates “deliberate intent,” and, thus, if
Mr. Hovle were successful in his claim through use of the presumption, his claim would be
excluded under the policy.

{912} Prior to the enactment of current R.C. 274301, 1o prove “iitent” for purposes of
an employer intentional tort, the employee was required to establish

(1} knowledge by the emplover of the existence of a dangerous process,

procedure, instrumentality or condifion within is business operation; (2}
knowledge by the employer that if the employee s subjected by his emplovment
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to such dangerous pmcess pmcedum mstﬁmmtejzt} of cﬁndztwm then harm to
the employes will be a substantial certainty; and (3} that the emplaver under such
circumstances, and with such knowledge, did act 1o mqum?; ’Ehe ampioyee o
continue to perform the dangemus ’:ask - : _

Fyffe v. Jeno's, Inc 59 Ghm StSd 115 {i%i} paragraph one n‘f‘ the syliabus The Ohic
Supreme Couﬁ ﬁmher expimned in J’zmes v, VZP .Qev C’a i3 Ohm S* Bd 9&3 (1984} paragraph
one of the svﬂabus thai “[a}n mtenmﬁnai tort is an act committed w:uth the intent to injure
another, or cemmmed wﬁh the behef tha’z sue:h mjury is substanﬁaﬁy certmn to oecur,”
Thereafier, the Gemral Assembly enac:ted sevem]i stam’f;es t@ gmem empiayerwmtermnai o7ts,
and thﬂ*se smmf{c:s WErS heid unwmumﬁonai by the Oi:w Smpreme: C(}uﬁ pm}r tﬁ the enac:tmﬁm
of the current R.C. 2745.01. Kaminiski v, Metal & Wire Prods. Co. (Ke:zmmskz Zi), 225 Cilio
5t3d 230, 2010-0hio-1027, § 28-33. At f rst giam:e: R.C. 2745, GE{A) appﬁars to retam the
Jones standard for proving intent, as the statute provides that “the employer shall not be leble
unless the plaintiff proves that the emplover commitied the tortious act with the infent 4o injure
another or with the belief that the injury was substantially certain 1o ooour.” chev&r in R, C ‘
2745 01(B), “substantially certain” is defined a8 requiring that “an émpleyer' acts with deliberate
infeni to cause an smplovee to suffer an injury, & diséase, 2 condition, or deéﬂ:ﬁ’ .E(Emphésivs
added) In Kaminski v. Metal & Wire Prods. Co. (Kawinski 1), 175 Ohio App.3d 227, 2008-
Ohio-1521, 9 31, (7th Dist.), the Seventh District reviewed subsections {A) and (B):

When we consider the definition of “substarmal ae}:tamty, it becomes apparem

that an employes does not have two ways fo prove an intentional tort claim s

R 2745.0104) suggests. The empioyea s two options of proof become: (1) the

employer asted with intent to injure or (2) the eroployer acted with dehberauz

intent to Injure. . Thus, under R.C. 2745. 01, the iny way i employes can recover
is if the emplover acted wzth the intent m CAUST mjury

{Bmphasis added.)

10
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{913} Kominski I was appealed to the Ohio Supreme Court, which agreed with the
Seventh Distriet’s interpretation of R.C. 2745.01(A) and (B) in this respect:
As an initial matier, we agree with the court of appeals that the Genersl
Assembly’s intent in emacting R.C. 2745.01, as expressed particularly in
2745.01(B), is to permit recovery for employer intentional torts only when an
employer acts with specific intent to cause an injury, subject 0 subsections ()
and (D). See Talik v. Fed Morine T erminals, nc., 117 Ohlo 8134 496, 2008-
Dhio-937, 9 17 (the General Assembly in R.C. 2745.01 “modified the common-
law definition of an employer intentional tort” by rejecting “the notion that acting
with a belief that injury is substantially certain to ocour is analogous to wanion
misconduct”). See also Stetter fo. R.J. Corman Derailment Servs,, LLC, 7. 123
Ohio 5t.3d 280, 2010-Ohioc-1029, at paragraph three of the syllabus, in which we

hold that R.C. 2745.01 does not eliminate the common-law cause of action for an
employer intentional tort.

Kaminski Il at ¥ 56; see also Houdek v. ThyssenKrupp Materials N.A., Inc., 134 Obio 5t.34 491,
2012-0hio-5685, 9 3.

1914} Recently, in Foudek, the Ohio Supreme Court again reviewed the issue of intent
in the context of workplace intentional toris. Tn Houdek, an employee was injured when a oo
worker, who was operating a sideloader, struck him, 7 at % 1, 8. The employee brought suit,
and the trial court granted summary judgment to the employer, Jd 2t 9 9. The emploves
appealed, and the Bighth District reversed, determining that the employer could be held liable for
the empleyee’s injuries if it “objectively believed the injury to Houdek was substantially certain
to ocour™ Jd. a9 3. The employer appealed this decision 1o the Supreme Court, which reversed
the holding of the Bighth District. /4 at 9 29, Because there was no evidence that the employer
“deliberately intended to injure” the employee, the Supreme Court concluded that it could nat be
liable for a workplace intentional tort, 74 at % 4. The Court noted that R.C. 2745.01(C) was not
applicable to the facts of that case. 72 at § 27. It held that “R.C. J745.01 lmits clajms against
employers for intentional torts o cireumstances demonstrating a deliberate intent 1o cause injury

to an employeel.]” (Emphasis added.) /4 at 29

11
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{915} In = dissenting opinion, Justice Pfeifer concluded that “‘I"t}he mgjority|
Joverstate{d] the ruthlessness of R.C. 2745017 because subsection (©, provides & pfesumptiﬁn
of an intent to injure in certain circumnstances. Id.-:ﬁiﬂf} 30 (Peifer, J. disé;e%iﬁﬁg), "Ihéreforej in
such acage: -~ o

Only the femava‘l of the safety equipment needs to be deliberate under the sieitute_;

if the injury flows from the removal of safety equipment, an Injured worker needs

to prove nothing further as to the employer’s intent to successfully prosecuté an

intentional-tort claim against the eraployer. The worker need not prove that the

employer was trying to hurt him—intent s presumed by the removal of safety
equipment. . That is, the safety equipment must be deliberately removed but the

injury need not be deliberately caused for an injured worker 10 recover pursuant o

R.C.2745.01{C). ' ' - DR ’

Id {Pleifer, J. dissenting).

{916} Pursuant to the Ohio Supreme Court’s decisions above, R.C. 2945.01 reguires
specific or deliberate intent 10 cause infury to recover on an employer intentional tort. Houdek at
428, Howsever, “[tlhe specific-intent requirement is moderated ¥ * ¥ by subsection C of Ohio
Revised Code § 2745.01, which sets up 2 rebutiable presumption of intent to injure when the
employer deliberately removes an equipment safety guard or deliberately misrepresents a toxic
or hazardous substance.” Rudisill v. Ford Motor Co., 709 $.34 5 95, 603 (6th Cir.2013); Houdek
at % 30 (Peifer, 1. dissenting). <

{917} Here, Mr. Hoyle’s only remaining claim rests upon operation of the presumption
located in R.C. 2745.00(C).  Therefors, unlike Houdek, our inquiz«y";-}ems to whether, if
deliberate intent were fo be presumed by operation of subsection (C), the claim would ‘Be
excluded from. coverage under the Emplover Liability policy for actions taken with the
“deliberate intent” intent 1o injure.

{%18} The Fourth District has explained the effect of presumptions as follows:

12
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A presumption shifis the evidentiary burden of producing evidence, i.e., the
burden of going forward, to the party against whom the presumption is directed.
See Weissenberger, Chio Bvidence {2001} 44. However, a rebuitable
presumption does not carry forward as evidence once the opposing party has
rebutted the presumed fact. Forbes v, Midwest Air Charter, Inc., 36 Ohio 5134
83, 86, 1999-Chic-85. Thus, once the presompiion s met with sufficient
countervailing evidence, it fails and serves no further evidentiary purpose. The
case then proceeds as if the presumption had never arisen. See Horsley v.
Essman, 145 Ohio App.3d 438, 444 (4th Dist, 2001y, Ellis v, Miller, Fourth Dist,
Gallia No., 00CA17, 2001 WL 978368 (Ang. 16, 2001,

Hall v. Kemper Ins. Cos., 4th Dist. Pickaway No. 02CA17, 2003-0hio-5457, # 892, quoting
Minor v. Nichols, Fourth Dist. Jackson No. 01CAL4, 2002-0hic-3310, 914,

{919} Here, the trial court concloded that question of fact existed as to whether M.
Hoyle could prevail on his claim through the presumption of intent o injure contained in R.C.
274301, To do so, Mr. Hovle would need 1o only prove the deliberate removal of a safety
gaard. The burden of proof would then shift to DTY and Cavanaugh to rebut the presumption.
Holl at 4 92, 1 DT and Cavanaugh failed to do s, Mr. Hovle could prevail on his claim
without actual proof of deliberate intent to injure. Although the deliberate intent to injure may
be presumed for purposes of the statute where there is 8 deliberate removal of a safety guard, we
conciude that this doss not in jtself amount to “deliberste intent” Jor the purposes of the
inswrance exciusion.

1820} In Cincinnati Equitable Fns. Co. v, Sorrell, 9th Dist. Lorain No. 05CA008703,
2006-Ohio-1906, 7 14, this Court explained;

The interpretation of an insurance condiract is 2 matter of law, Nationwide Mur

Fire Ins. Co. v. Guman Bros. Form, 73 Ohio 5634 107, 108 (1995). When this

Court interprets an insurance contract, we “look to the plain and ordinary meaning

of the language used in the policy unless another meaning is clearly apparent from

the contents of the policy.” Wesifield Ins. Co. v, Galatis, 100 Ohio 5134 216,

2003-0hio-5849, 11, A contract for insurance “must be given 3 fair and

reasonable interpretation to cover the risks anticipated by the parties.” Boxler v.

Allstate Ins. Co., 9 Dist. Summit No. 14752, 1991 WL 24960, *7 (Feh. 27,
1991}, Furthermore, “{wihen the intent of the parties is evident from the clear and

13
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unambzguous language in the provision, the pﬁa.m language ef ﬁ:e ‘provision must

be applied”  Rybacki v. Alistate Ins, Co., Wh Dist, Medma Mo. B3CALUTE-M,

(2004-Ohio-2116, at 49, cmng Kam?;m ¥ Sz‘ate Auw Mw‘ Ins Cﬁ 19 Ghm &;t 34

163 (1984) : ' o

{%?21} The L,mploycr Lzabﬂzty pohcy at zsmc here pmwdes wv&:mgc f@r ‘bﬂdﬂy mjmy”
caused by aﬁ “mtemmnai act k4 thh 1{ deﬁnas a5 one where thf: m&mreei {1) knows of the
ems;encc of a dmgemus ca:mdmon wﬂhm 1.tS ﬁuf,mﬁm opf:ratmn {2) km:aws tha:é ifan empleyee is
subjected to thie dangerous condition, then hm'm to the emplﬂyeﬂ willbea “substantm} certamty »
and {3} reguires “the cmplcsyee o conﬁnue ta perfam the dangamus task * The paha_’y
excluded from coverage “lzablhty for acis mmmtted by or at tha d:mctmn of an msared with the
deliberate intent to infurel.]” "[hereforeg- We cannot mm}ude that an “intentional act’f” under the
policy, which is specifically ‘covered as set forth above, includes an act cornmitied with a
“deliberate imlent” to injure, which is ‘specifically excluded. Based upon the'cpres;mizpﬁm of
deliberate intent under R.C. 2745.01(C), there could exist a circusnstance where an employee
prevails on his claim of intentional tort without the complained action constituiing “deliberate
intent” to injure under the terms of the policy. As the trial court determined that questions of fact
existed as to the viability of claim wnder subsection (C), we conclude that there likewise exists g
question of fact as to whether such 2 claim falls within the policy exclusion, prectuding summary
judgment on the issue of coverage.

I

{422} Mr Hcyle s, DTTs :mci Cavanaugh’s ass;g,nmemis cf eror are gus?amed The

indgment of ﬂl& Summt Caunty Couﬂ af Lommcn Pieas ig mvarsed, zmd this cause is remanded

for further pmceedmgs canszstent with ihu», e:;pmmn

Fadgrment reversed,
and cause remanded.
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COPY

It

There were reasonable grounds for this appeal.

We order that 2 special mandate issue out of this Court, directing the Court of Common
Pless, County of Summit, Statz of Ohio, to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant o App.R, 27,

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. AppR. 22(C). The Clerk of ﬁle'Com't of Appeals is

instructed to madl 2 notice of entry of this indgment to the parties and to make 3 notation of the

.

CARLA MOQRE
FOR THE COURT

mailing in the docket, pursuant to App.R. 30,

Costs taxed to Appellee/Cross-Appellee.

CARR, I
CONCURS,

HENSAL, L
DISSENTING,

{423} 1 respectfully dissent. The Ohio Supreme Court has held that, under Revised
Code Bection 2745.01, “aheent a deliberato intent 1o injure another, an emplover is not liable for
a claim salleging an employer intentional tort, and the injured employes’s exclusive remedy is
within the workers’ compensation system.” Houdek v, T hyssenKrupp Muaterials N4, Inc., 134

Ohio St.3d 491, 2012-Chio-5685, 1 25. The policy at issue in this case specifically excludes
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12

coverage for “acts committed * * * with the deliberate intent to injurel.7” In ligh of the éﬁwz
provisions of the contract that specifically mirror the state cf the law at the: tzme xt was cregted, I
wonkd ﬁnd that the pmﬁes mtended fﬁr the term “dﬁhberate mtent” 0 ba,vc the same meaning
zmder the mm:raat as under Secnan 2?4‘* 01 Accardmgiv 1 da I‘!G'i agree tha,i “th&re could exist
a ézrémétame where an empl@yee nrewﬁs on b:as cia.lm Of mtentmma}i tort Wxth@ut the‘
complained action c@nsmulmg ‘deaberaw mtent o m;m*é under the ‘i:erms of the poiwy 7 As
such, 1 Wauici ﬁnd thai ?,he mzﬂ cam’t canecﬁy g:ranted summdzy judgmmt o Gmmmmﬁ

f{nsurance

APPEARANCES:

DAVID R. GRANT and STEPHEN §. VANECK, Attorneys at Law, for Appelant,
STEPHEN J. CHUPARKOFF, Attorney at Law, for Appelice/ Cmss«A:apeiiee
MARK W. BERNLOHR and ALAN M. MEDVICE, Attorneys at Law, for Croas-Appeliants.

DAVID G UTLEY, Attcrﬁiéy at Law, for Cross-Appellants.
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OAIEL M. HORRIGANTHE COURT OF COMMON PLEAS

SUMMIT COUNTY, OHIO
201230 18 PH-2: 28
DUANE ABLEMBOYRENTY )
CLERK OF COURTS ) CASENO.CV 2010-03-1984
Plaintiff, )
)y JUDGE THOMAS A, TEODOSIO
Vg~ )
)
DTJENTERFPRISES, INC,, et al,, ) ORDER
) Partial Summary Judgment
Defendants, )

This matter is before the Court upon Defendants’ Motion for Summary Judgment and
Intervening Plaintiff's Motion for Summary Judgment, and the responses and reply briefs submitted
to this Court. On April 20, 2012, this Court entered an Order for partial summary judgment. On
May 15, 2012, and on motion of the Defendants, this Court vacated its judgment as to the issue of
coverage o allow for additional briefing. The Court has reviewed the additional briefing provided
by the parties, including the briefs filed June 1, 2012, and June 15, 2012, for which leave 1o file is
hereby granted. Furthermore, the Court hereby incorporates its Order of partial judgment entered
on April 20, 2012, a5 to all issues previously decided by that Order and not vacated by the Order of
May 15, 2012.

Pursuant to Civ. R. 36(C), sumrmary judgment is proper ift (1) No genuine issue as to any
material fact remains to be litigated; (2) the moving party is entitled to judgment as a matter of law;
and (3} it appears from the evidence that reasonable minds can come to but one conclusion, and
viewing such evidence most strongly in favor of the party against whom the motion for summary
Jjudgment is made, that conclusion is adverse to that party. Temple v. Wean United, Inc., 50 Ohio
St 2d 317,327 (1977). The party secking summary judgment initially bears the burden of

informing the trial court of the basis for the motion and identifying portions of the record

17




demonstrating an absence of genuine issues of material fact as to the essential elements of the
nonmoving party's claims. Dresher v. Burt, 75 Ohio St 3d 280, 293 (1996). The movant must
point (0 some evidence in the record of the type listed in Civ. B. 58(C} in support of his mation. &
Once this burden is satisfied, the nonmoving party has the burden, as set ﬁ:srth in Civ, R. 56(E), 1o
offer specific facts showing a genuine issue for wial, /4

The Cincinnati Insurance Companies, as Intervening Plaintiff, seek summary judgment on their
complaint for Declaratory J udgm{:nt. The Cincinnatl Insurance Companies argue that the insurance
policies in question do not provide coverage for the actions alleged by the undertying Plaintiff
against the defendants.

The Commercial General Liability and Umbrella policies issued by the Cincinnati Insurance
Companies provide coverage for “bodily injury™ 1o which the insurance spplies. The policy
specifically excludes coverage for “bodily injury” which “may reasonably be expected to resnlt
from the intentional or criminal acts of the insured or which is in fact expected or intended by the
inured, even if the injury or damage is of a different degree or type than actually expected or
intended.”

The Employers Liability Coverage policy (GA 106 OH 01 96) provides coverage for “bodily
injury” caused by an “intentional act.” The policy excludes “Lability for acts committed by or at
the direction of an insured with the deliberate intent to injure.”

The Court finds that the policies exclude coverage for employer liability under R.C. 2745.01.
R.C. 2743.01 defines “substantially certain” as meaning “that an employer acts with defiberate
intent 10 cause an employes to suffer an injury, a disease, 2 condition, or death.” The Chio
Suprere Court has held that “under R.C. 2745.01, the only way an employee can recover is if the

employer acted with the intent to cause injury.” “[The General Assembly’s intent in enacting R.C.

18



2745.01, as expressed particularly in 2745.01(B), is to permit recovery for employer intentional
torts only when an employer acts with specific intént o cause an injury, subject to subsections (C)
and (D).” Kaminski v. Meial & Wire Products Co., 125 Chio 8t 3d 250 (2010).

The Court notes that the policy’s “intentional act” coverage, as would-be coverage for an act
which is substantially certain to cause “bodily injury,” is directly affected by the legislature’s
definition of “substantially certain” in R.C. 2745.01(B) as meaning “that an employer acts with
deliberate intent to cause an emplovee to suffer an injury, a disease, a condition, or death.”
Employer torts under R.C. 2745.01(A) now fall within the exception that excludes coverage for
“Hability for acts committed by or at the direction of an insured with the deliberate intent to injure.”

Diefendants have provided additional bﬁeﬁﬁg that argues the “rebuttable presumption” that may
be created under R.C. 2745.01(C) is not the equivalent of deliberate intent. This Court disagrees.
Any possible surviving claim under R.C. 2745.01(C) would necessarily include the *intent to
injure” and would thus be precluded by the insurance policies.

No genuine issues of material fact remain and the Cincinnati Insurance Companies are entitled
to Summary Judgment as a matter of law.

With regard to Intervening Plaintiff Cincinnati Insurance Companies’ Cormplaint for Declaratory
Judgment, Summary Judgment is GRANTED. The Intervening Plaintiff owes no indernnity to
Defendants DTS Enterprises, Inc. and Cavanaugh Building Corporation as a result of the allegations
set forth in the underlying Complaint.

For the purpose of clarity, the Court refterates its ruling of April 20, 2012, The Court finds that
Plaintiff is unable 0 prove a claim under R.C. 2745.01(A), except as modified by the rebuttable
presumption provided for under R.C. 2745.01(C). To the extent that Plaintiffs claims rely on R.C.

2745.0HA) & (B) alone, summary judgment is GRANTED in favor of Defendants. To the extent
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“that Platntiff's claims rely on the -rébuﬁab}ﬁ prefsu?nptiazipmvidcd for by R:C. 2745.01(C), genuine
issues of material fact remain and Summary fudgmient is DENIED.
This is a final judgme?ﬁ as to all claims "ﬂ.ﬁd?éfﬁﬁﬁ herré-by resolved and there is no just reason
for delay.

ITIS B0 ORDERED.

JUI}GE TH{}MASA TI‘GDQSEO ~

Pursuant to Civ.R. 58(B), the Clerk of Ccsurts ::«,hsﬂi serve upon aii pames no? m defauit for failure
1o appear notice of this judgment and i3 daw z:zf entry apcn the jcaumai '

~IUDGE THOMAS A, TEODOSIO

ce: Attorney David R Grant
Attorney David G, Utley
Attorney Mark W, Bernlohr
Attorney Stephen J, Chuparkoff
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”IN THM}CQQ&i F COMMON PLEAS
SUMMIT C,{}U"JTY CHID
17 gpp

20 Py . i3
DUANE ALLEN Hoﬁﬁéﬁmn COUNTY

‘ ,}U CASE NG, CV 2010-03-1934
Plaintiff, TS

JUDGE THOMAS A TEGDOSIOD
4

RDER
Partizl Summary Judoment

DT] ENTERPRISES, INC,, et 1.,

Defendants.

This matter is before the Court upon Defendants” Motion for Summary Fudgment and
Intervening Plaintiffs Motion for Summary Judgment. Upon consideration of said motions, and
the responses and reply briefs submitted to this Court, the Court finds as follows.

Pursuant 1o Civ. R. 56(C), sumamary judgment is proper if: (1) No genuine issue as to any
material fact remains to be litigated; (2) the moving party is entitled to judgment as a matter of
law; and (3} it appears from the evidence that reasonable minds can come to bt one conclusion,
and viewing such evidence most strongly in favor of the party against whom the motion for
summary judgment is made, that conclusion is adverse to that party. Temple v. Wean United,
fne., 30 Ohio St 24 317, 327 (1977). The party seeking summary judgment Initially bears the
burden of informing the trial court of the basis for the motion and identifying portions of the
record demonstrating an absence of genuine issues of material fact as o the essential slements of
the nonmoving party's claims. Dresher v, Burd, 75 Ohio St 3d 280, 293 (1996). The movant
must point 1o some evidence in the record of the type listed in Civ. R. 56(C) in support of his
motion. 4. Once this burden is satisfied, the nonmoving party has the burden, as set forth in

Civ, R. 56K}, to offer specific facts showing 2 genuine issue for trial. M4,
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This s:#;ja-%ﬁsés‘ am ;:;f an écmdﬁ:nt thai .e:};:cﬁfmd on Mamh 24;‘ ZGGS | during renovations of the
Wyoga Lake Apartmfzmh in Akmm Ohm P}amlrff Duara AEan Haoyle was dﬁ empioyee w:srkmg
. Bsa caq:enter fe::r Dﬂfendantg D ] Eﬁxtﬁrprzses, im: a‘nd Cavanaugh Buﬂdmg;_. Corpomtmm who
i were the generai comracmrs fm the proj ec‘t Pimnnff susta.mad ing umes afler faihng froma
iadder jack scaff‘nid and ﬁlcd a E‘campiamt alleging an intentional employer tort. Intervening
| Piamtsz Cmoama‘a Insuranc:c Cc}mpames insured Defendants and filed a Complaint seeking
| De;:ié,. amw .,’E uégmmt on the issue ef c@v&:rage zmd mdcmmty Défendants and intervemng
Piamﬁi‘f ﬁled heyr mc}ﬁons fer Suxmﬁaxy Judgment respanses and rephes were ﬁied. and the

issues b@fnre t'ms Couﬂ have been ﬁﬁ}y bnefed

L B.C. 13745 GHA}

Defendants argue they are ennﬂed 10 summary judgment because ?imnﬁff cannot meet the
reqmrﬁmems for employer izabxirty under R.C. 274501, R.C. 2 l45 b1 (A) pmvxdas: “In an action
brought against an em;ﬁoyer by m employee . . . for d.amages %ﬁ:suitin.g from an inér-tionai tort
commitied by the emplwer du:rmﬂ the course ef cmpieymem the '&mpioyer shaﬂ mt be habie
unless the piamuff pmvm thga,t Ehe ﬁmpleyﬁr wmmﬂted the: mrmms act wﬁh ﬁm mtent to injure
a.nezher or Wth the behef that the mjury was substannaﬂy certain to ocour.” R C. 2745.01(B)
goes op to defing * substammily certain” as meamr;g “tha,t an empioyer acts with dei;berate intent
{0 cause an empi@yee 10 suffer an mjury, a dlsease a (ﬁ(}ndiﬁi}ﬁ, or dca

In Kamzmkz v, Metal & Wzre Pmdzzcis 0., 125 Ohm Si 34 230 (Zmﬁ} the Court quotes the
Seventh Dismct’s demsmrv in the underiymg case, Kammskz 175 Ohm App 3d 327 “When we
consider the definition of ¢ substan’aal certainty,” it becomes apparent thax an emplcyee does not

have two ways to prove an intentional tort claim as R.C. 3745.01 (A} suggests. The employee’s
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two options of proof becoms: (1) the employer acted with intent to injure or {2) the employer
acted with defiberate intent to injure. Thus, under R.C. 2745.01, the only way an emploves can
recover is if the employer acted with the intent t0 cause injury.” The Supreme Court goes on to
state: “As an initial matter, we agree with the court of appeals that the General Assembly’s intent
in emacting R.C. 2745.01, as espressed particularly in 2745,01(8), is to permit recovery for
erployer intentional torts only when an employer acts with specific intent to cause an injury,
subiect to subsections (C) and (D). 4

Plaintiff's deposition testirnony pmv;ldes evidence that Plaintiff did not believe that Defendants
intended to cause him injury. (Hovle depeo. at 160 & 163). Plaintiff provides no evidence thai the
Defendants acted with a specific intent to injwre the Plaintiff. The Court finds that Plaintiff is
uniable to prove 2 claim under R.C. 2745.01{A) and {B) because the evidence shows thers was no
specific infent to cause an injury. Mo genuine issue of material fact remaing, and therefore
sumnmary judgment is granted in favor of the Defendants. This decision, however, does not apply

0 the cause of action fo the extent that it reles upon R.C. 2745.01(C), as examined below.

I R.C.2745.81{C)

Defendants further argue that Plaintiff cannot sustsin a claim under R.C. 2745.01(C) because
there has not been a “delibsrate removal by an employer of an equipment safety guard.” Under
R.C.2745.01(C): “:Deiiberate removal by an employer of an equipment safety guard or deliberate
misrepresentation of a toxic or hazardous substance creates a rebuttable presurnption that the
removal or misrepresentation was committed with intent o injure another if an injury or an

opcupational disease or condition ocours as a direct resiudt.”
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“It'is Wﬁﬂ-ﬁétﬁbﬁﬁhéd that the interpretation of 'undéﬁnéd .stammfy terms is n-ét a guestion of
fact, but g question of Eav;; for é'ze-caurz,”‘» Fickle v. Conversion ¥ ecimafag}@s Interetionad, 2011
Ohio 2960 (6th Dist. 20113, “[T}he meaning of the terms “equipment safety guard” and -
“deliberate removal” in R.C. 2745.01{C) is to be ascertained as a matter of law by the court™ /4.

In Forwerck v. Principle Business Enterprises, 2011 Ohio 489 (6th Dist. 2011), the Sixth
District Court of Appeals defined “deliberaie™ as it applies to R.C. 2745.01{0) as “characterized
by or resulting fom carefuj and ths}mugh censzdemtwn SRR 5 jh&: term mmaval*’ inthe
statute should e s:;cansnue:d in aacordame wﬁh tha rei \zamt dzc‘fmﬂary deﬁmﬁan ef remove.’
Fittdev. Conversion T eahmlagzes fnmmaz;ana{ 2@11 th 2960 (6th stt 2{)1 1) “As relevant
here, ‘remove’ s defined . .. a5 *to move _by hﬁmg, pushing aside, or ta.kmg away or off, alse ‘to
get rid of, eliminate.” 74 “Removal of 2 safety guard does not require proof of physical
separation from the machine, but may inchude the act of bypassing, disabling, or rendering
inoperable.” X, " Deliberate removal® for purposes of R.C. 2745.01{C) means a considered
decision to take away or off, disable, bypass,; or eliminale, or 10 render inoperable or unavailable
for use.” Jd. Inthe present case, genuing issues of material fact remain as to whether there was a
deliberate removal of the pins used to hold the ladder jack 1o the ladder. Specifically, a question
of fact remiains a5 to whether the pins were rendersd unavaitable for use.

*[Als used in R.C.2745.01{(C), an “equipment safety guard” would be commonly understood
10 mean a device that is designed 1o shield the operator from exposize to ‘orinjury by 2 dangerous
aspect of the equipment.” Barton v. G E Baker Cam;ruc!ion;'zm 1 Chio 5704 {Sth Dist. 2011},
Fickle v. Conversion Teehﬁafégigs 'Im‘efha;’z'émafg 2011 Ohio 2960 (6th Diét,'zoﬁ 1). “The General
Assembly did not make the presumption applicable upon the deliberate removal of any safety-

refated device, but only of an equipment safety guard, and we may not add words 1o an
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unambiguous statute under the guise of interpretation.” Fickle v. Conversion Technologies
Ingernational, 2011 Ohio 2960 (6th Dist. 2011). In coming to its definition of “equipment safety
guard,” the Sixth District references a definition provided by the Third District in Wehri v,
Countrymark, 1 956 Ohio App. LEXIS 1957 (3rd Dist. 1990): “An equipment safety guard js 2
device placed on equipment to prevent an employee from being drawn into or injured by that
equipment.” Fickle v. Conversion Technologies Internntional, 2011 Ohio 2960 (6th Dist, 201 1}
The Sixth District noted that “equipment safety guards,” while “perhaps not constituting physical
vovers or bartiers per se, are nevertheless designed 1o prevent exposure of the worker's hands
within the point of operation.” Jd. *[1]t {is] apparent that not all workplace safety devices are
‘equipment safety guards’ as that term is used in Section 2745.01(C).” Barton v, G.E. Boker
Construction, 2411 Ohio 5704 (9th Dist. 2011} The Court noted that “equipment safety guard”
encornpasses “more than the concept of 2 barrier guard,” but does not encompass “any device
designed 10 prevent injury or to reduce the seriousness of injury.” Fickle v. Conversion
Technologies International, 2011 Ohio 2960 (6th Dist. 2011). The Sixth District relied on
Merriam-Webster's Collegiate Dictionary’s definition of “guard™ as “a protective or safety device;
specif: a device for protecting a machine part or the operator of a machine.” Jd.

The Bixth District goes on to explain its analysis and application of the definition of
“equipment safety gusrd” o the case in front of it: “The jog control and emergency stop cable in
this case were not designed 1o prevent an operator fiom encountering the pinch peint on the
rewind roller and, therefore, are not equipment safety guards for the purposes of the presumption
in R.C. 2745.84{C). Inreaching this conclusion, we recognize that those devices are designed or
may operate 1o reduce the seriéusness of injury to an operator whose hands or fingers are

inadvertently drawn into the in-running rewind roller. We appreciate that these devices could
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very well mean the dzﬁ’emﬁae be‘wean a reﬂétaveiy miinor and mmgtmphm mjuy The scope of
our review, however, does nmt pm‘mzt s to nquire s to whether the Genemi ‘Assernbly should
have provided for a presumption of intent m-injm'e- where these types of safety devices or features
are deliberately removed by the ﬁmgﬁa}er We are tiot empowered 0 ov&mde ot second-guess
the public policy determinations of the Ganerai Assem&ly, but st follow the piam language of
the statute.” Fickle v. Camversion Technologies Internationad, 2011 Chio 2960 (6th Dist. 2011),
Thus, the %zxth E}:smct dmﬁngmshed betwecn “safe:ty éawces/feamms and Safety guards.”

. The issues i:ze,fme ﬂns Coart, is wheﬂwr the pms usad m hald; the E.adder jack to the Eadder
congtitute an equzpment safmy gnard Thzs Couri, hereby adopts the definition of “equzpment
safety guard” as “a device that is deszgned te shield the operator from exposure 1 or injury by a
dangerous aspect of the equipment.” Barion v. G.E. Baker Construction, 2011 Ohio 5704 (9th
Dist. 2011, Fickie v. Conversion Technologiss Internptional, 2011 Ohio 2960 (6t Dist, 20113,
However, geniine issues of material fact remain as to whether the pins at issue meet the definition

of “equipment safety guards.” Therefore, Summary Judgment is not proper oo this issus.
fIL. Insurance Policy Coverage

The Cincinnati Insurance Companies, as Intervening Plaintiff, seek summary judgment on
their complaint for Declaratory Judgment. The Cincinnati Insurance Companies wgue that the
insurance policies in question do not provide coverage for the actions alleged by the underlying
Plaintiff against the defendants.”

The Commercial General Lisbility and Umbrella policies issued by the Cincinnati Insurance
Companies provide cv{averaggé'fer “bodily injury” to which the insurance applies. 'f}ie policy
specifically excludes coverage for "‘hediiy. injury’-’ which “may reasongbly be expected 0 result

from the intentional or criminal acts of the insured or which is in fact expected or intended by the
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wared, even if the injury or damage is of a different degree or type than actually expected or
intended.”

The Employers Liability Coverage policy (GA 106 OH 01 96) provides coverage for “bodily
injury” caused by an “intentional act™ The policy excludes *lability for scts committed by or at
the direction of an insured with the deliberate intent 10 injure,”

The Court finds that the policies exclude coverage for emplover Hability under B.C. 274501,
As discussed above, the present version of R.C. 2745.01 defines “substantially certain™ as
meaning “that an employer scts with deliberate intent to cause an employes 1o suffer an injury, 2
disease, a condition, or death.” The Ohic Supreme Court has held that “under R.C. 2745.01, the
unly way an employee can recover is if the employer acted with the intent to cause injury.”
“[Tihe General Assembly’s intent in enacting R.C. 2745.01, as expressed particularly in
2745.01(B), is to permit recovery for employer intentional torts only when an employer acts with
specific intent to cause an injury, subject fo subsections (0 and (D).” Kaminski v. Metal & Wire
Producis Co., 125 Ohio 5t 34 250 (2010).

The Court notes that the policy’s “intentional act” coverage, as would-be coverage for an act
which is substantially certain to cause “bodily injury,” is directly affected by the legislature’s
definition of “substantially certain” in R.C. 2745.01(B) as meaning “that an employer acts with
deliberate intent to cause an employes to suffer an injury, a disease, a condition, or death.”
Employer forts under R.C. 2745.01{A) now {5}l within the exception that excludes coverage for
“liability for acts commiited by or at the direction of an insured with the deliberate intent to
injure.”

No genuine issues of material fact remain and the Cincinnatl Insurance Companies are entitied

to Surnmary fudgment as a matter of law.
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V. Punitive i;a’éﬁgages b

The Court further notes that pursuant to the Employers Liabibity Caverage {Folicy GA 106 OH
10 963, “guni’zive; exemplary, of other ndﬁnsampéﬁsaféﬁ damages” are noy covered under said
policy.
Conclusion

The Court finds that Plaintiff is unable to prove a'claim under R.C. 2745.01(A), except as
madified by ’ziﬂe rebuttabie presmnptmn pmvnded far under RLC.2 145 {}1((}) T@ ‘rhe extam that
' Piamtsz”s claims reiy an R {Z‘ ’3?4:3 GI(A ; & (B} alom‘: summary 3udwm m is GRAI‘;TED in
- favor of i}afendaﬁts ’i‘ca the extent that Piamtnff’ 5 dmms rely on, the rabut‘tabie presumptmn
provided for by R,C. 2743,61'{(2}, gﬁmzme issues @f mat@rm} fact remain and.;Summary-Judgmem
is DENIED. With regard to Intervening Plaintiff The Cincinnati Insurance Companies’
Complaint for Declaratory Judgment, Summary Judgment is GRANTED. The Intervening
Plaintiff owes no indemnity to Defendams DTJ Enterprises, Inc. and Cavanaugh Building
Corporation as 2 result of the aliégations set forth in the underlving Complaint.

ITI5 30 ORDERED.

JUDGE 'IHGVA& A ihUI}{}SIO

o Attorney David R, Grant
Attorney David G, Utley
- Attorney Mark W Bernlohr
Attorney Stephen J. Chuparkoff
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Ohio Rev. Code Section 2745.01 Liability of employer for
intentional tort - infent to injure required - exceptions.

(A) In an action brought against an employer by an employee, or by the
dependent survivors of a deceased employee, for darmages resulting from an
intentional fort committed by the employer dwring the course of
employment, the employer shall not be Hable unless the plaintiff proves that
the employer committed the tortious act with the intent to injure another or
with the belief that the injury was substantially certain to occur.

{B) As used in this section, “substantiaily certain” means that an employer
acts with deliberate intent to cause an employee to suffer an injury, a disease,
a condition, or death.

{C) Deliberate removal by an employer of an equipment safety guard or
deliberate misrepresentation of a toxic or hazardous substance creates a
rebuftable presumption that the removal or misrepresentation was
commmitted with intent to injure another if an injury or an occupational
disease or condition occurs as a direct result.

{3} This section does not apply to claims arising during the course of
employment involving discrimination, civil rights, retaliation, harassment in
violation of Chapter 4112. of the Revised Code, intentional infliction of
emotional distress not compensable under Chapters 4121, and 4123, of the
Revised Code, contract, promissory estoppel, or defamation,

fffective Date: 04-07-2005
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