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In the iMa^er of the Application of Columbus Case No. 201 2-01 87
Southem Power Company forAppro61ol of Jts,
F"1ec},-ri^ ^^curityPhan3 an Amendment to its Appeal from the Public Ltilities
Corporate Separation Plan; and the Sale or Commission of Ohio
'I`ransfex of Certain Generating Assets

Public Utilities Cornmission of Ohio Case
Nos. 08-917-EL-SSO and 08^918-F.L-^^^

111 tlxe Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
^^^,aration Plan.
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MOTION FOR RECONSIDERATION BY ^^ELLANT
INDUSTRIA.,C, ENERGY ^SERS-OHI0

P-ursuant to Supreme CoLirt Rule of 1'-ractice 18.2,1nd^tria.1. Energy L'sers-Olxa.o ("IEU-

Ohio") moves the Court for reconsideration of its Opinion, decided February 13, 2014, in the

a^o-vre captioned case with regard to t1^e followinge

The Opinion incorrectly concludes that the sole remedy available to customers to
prevent a $368 million i^juU is a stay; the Opinion fails to address the provision
ofR.C. 492& 144 requiring that a phase-in of rates approved pursuant to R.C.
4928.143 be "Just and reasonable."

'C'he Opinion's holding that the proposed adjustment to the clekrred ba1ance is not
permissible because such an. adjtastment would result in retroactive ratemaking
does iicat fully address prior Court and Commission decisions finciin,^ that an
adjustment to a cle&rreci balance is permitted. Fuatber, the C)pim'on rests on the
incorrect finding that the Court lacksjuriscfiction over ^EUWOhio's rateinaki.^^g and
accounting arguments.

Based on this Motion for Reconsideration, IEU-Ohio fattlier requests that the

Cour'L reverse and. r^i-nand the decision of the Commission below.

A copy of the Opinion is attached.

A ^^emora^dun-i in support of this Motion. is attached.
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MEMOR^
^y ^Dq q̂^

YG^ Jl.^ SU"^`t^R'^"
OF TRR.^ MOTION FOR

REC;^^^^DE^ATIO^ C3^ iJSTRIAI6 ^^^W-W USER&OH10

11R INTRODUCTION

In the Oplriirsn issued on February 133 2014 iti this proceeding, the Supreme Court of

Ohio (d<Coiirt') affirmed the refusal of the Ptzblic lJtilities Commission ol`Ohio ("C ommisslon'")

to aqjust a deferred balance the Conunissi^n authorized to account for the p1^^^^in of rate

increases authorized ln. the case below ("deferTed balance").' 'I'F^e deferred balance is overstated

because the Commission did not reduce it to remove $368 million after fm€ilng that the e1ec^c

distribution utility ("EDU"), AEP-Ohio,2 failed to subm.it evidence to support its ae-tual 13'rovide^

of I.,a^^.Resort (at1101.R") CoStS,3 Although, the Couft agreed that AEP-Ohio wou1dreceive a

vAndfall. xecoverys4 the Opinion concluded that the Commission had correctly refUsed to adjust

the deferred balance because to do so would result in prohibited ^etToactive rater^aking? The

Court, however, did aiot address means by which the windfall could be avoided. For the reasons

explained in this Motion., the Court should reconsider its Opiniora and reverse and remand the

order below in which the Coxnmission. failed to reduce the deferred balance to remove the ^^l'ect

of POLR charges.

' Sl^p Op. 2014m0hio-462 (F'eb, 13, 2014) (``Opiniore"5), A copy of the Opinion is atta^^ed.

2 The onglnal filing in. this case was by Columbus ^ou^erra Power Com.pany (sE^Sp'") and ^fiLg€^
Power Compwi^ ("OP"), former subsidiaries o^'.^.me^°ic:^. Electric Power. In 2011, CSP and OP
merged. 1"h^ surviving EDU is OP. Unless otherwise relevant, the EI)l.l^s are referred to
collectively as A1='>^-Oha.o.

,3 Opinion at T, 12.

4 .1d. at 156.

^Id.atT48,

;C42890:4



ife STA1^^^^ OF ^EVIEW

Supreme Court Rule of 1Dractice 18.2 provides that a party may file a motion for

reconsideration within ten days after the Supreme Caaurt's order is filed with i ie Clerk of the

Supreme Court. A motion for reconsideration may cO to the attention of the Court an obvious

error in its decision or raise an issue for consideration that was either not considered at all or ^vas

not fully considered by the Court when. it should have 1^ee-.9,6

II:Xo FACTS

On:luly 31, 2008, AEP-Ohio filed an Application for an l;l^c-t^^ ^^curl.tY Plan ("ESP").

Following hearings on the application in 2008, the Corr.amissioti issued its Opinion and Order on

March 18, 2009, modifyirsg and approving an ESP. Two parts of that Opinion and 0rder remain.

relevant. First, the Commissiort, authorized the collection of a POLR charge based on a formula

that had nothing to do with the costs of proviclinl; POLR. serviCe.^ Second, the Commission

ordered that AEPmObio should phaseWin any authorized increases so as not to exceed, on a total

bill basis, certain percea^tage increase levels for each of the three years of the ESP.^ "Any

amount over the allowable total bill increase percentage levels [would] be deferred pursuant to

Section 4928.1.44j Revised Code, with carrying crssts,"9 Anv deferred balance at the end of 2011

'5sWatt,^^^^s v. ..Vatt^euas, 5 Ohio Appa3d 140,143 (1981). ;^eet also, t"olumbus V. Hodge5 37
Ohio App.3d 68 (1987).

? Opinlorf, anci Order at 40 (March 18, 2009) (Appendix at 11 0). (Appendix citations are
abbrevi^^ed.e),ppx. hereafter).

8 Id. at 22 (Appx. at 92).

9 Id: This amount is referred to as the "deferred balance°a"

{C;47$80:4 } 4



was to be recovered by a ns^inavoidable sarcbarge.1° IE^.^aOhio and the Office of the Ohio

Consumers' Cotmel ("OCC") sought rehearing an.sl appealed the Cornmisslon^^ ^pinion and

Order.

.. In a decision issued on April 19, 2011, the Court reversed the (:'ommissaon' s Opinion and

Order on t1uee issues and remanded the case 1-br further review on two of those lssues,"

Initially, the ^ourt:^ound that the Commission had authofized an illegal retroactive rate in.^^ease}

but fouand tl-tdt th^^ewas no basis for a refund of the amounts illegally collected by t'EP-Ohao.^^

Second, the Court held that the Commission had improperly authorized the POLR charge

because "the ^^iriifest weight of the evidence con^ad1ctfec1J the ^omm1.^^^on"s conclusion that

the POLR c1axge [was] based On CoSt.9,13 , i"la^ Court remanded the issue ^on^^n-ti^^^ POLR

charges to the Commission. 14 'I`hlxclo the Court held that the ^onimissgon had ill^gOy authorized

the ancltasion €^^carryl-ng charges for additions to generation facilities to accommodate

environmental requirements between 2001 and 2€108 that had not been previously included in

rates, the:pre-2009 Component, because the Commission had authorized recovery on the

"cleterTnlraataor.a that R.C. 4928.14413^^2^ ^ern-iit[^ed]:ESPs to include unlisted items,"15 This

matter also was remanded to the COMMlSSl.on.16

Id. at 22-23 (Appx. at 92-93).

In re Application of Cok'umbus & Power C'o.7 128 Ohio St.3d 512 (2011) (Appxe at 259)
C`Remand Decision").

12 Id, at 514R17 (Appxe at 266-69).

13.1d. at 5 19 (Appx. at 269-70).

14 ,^d'.^.

" Id at 520 (A^px. at 270-31).

16 id.

{C42880:4 } 5



:ixa the reniand hearing, the parties addressed three issues: the Pre-2009 Component;

POLR chargess and the flow-through effects oI"the Remand De€:Isaon. In regard to the I'Ol:,R

charges, AFT-O:^^ sought to dea^ons^,̂ ~ate that al"onnula--based methodology properly valued

POLR ^ervice. 17 1:E ;U-Ohio pr^^ented. substantial and credible testimony indicating that the

formula-based approach failed to measure costs of POLR serrice.t

IET-Ohio also provided testlmon.y supporting aCoxnmission order addressing the Ilowo

^o-Ligh effects ssI'ti^e Court's Remand Dectszone19 IEU-Ohio witness Joseph Bowser testified

that t^^ Commission authorized AEP-Olii^ to collect a total ESP ^ever^^ic requirement, but then

limited the amount of the total authori.zeci. revenue that could be col.lect^^ ^ufing the ESP period

ending December 31, 2011.2(} The residual amount oI'the total authorized revenue not collected

during ^^^ ESP period accinnula#ed in the deferred balance, which ^^^ subject to ftuther review

by the Commission and aniortization through customer charges imposed after the ESP period.

A& I3owser I^er explained that the deI^rred balance ^^ould. be adjusted to remove

improperly booked. amowits, `x`I'o the extent the amount of revenue collected by the Companies

during the ESP period was based on items that [were] not properly includable in ari ESP, the

arn o^;€nt oI're^.^e^z-^e cle^"erre^. for ^.t^e collection has ^bee^. overs^.^ed.,,21 T c^ a€i^l^°ess^ the

overstatement of the deferred bala,.^.ce,Mr. Bowser recommended that tlie Conimissloax "reduce

the total authorized revenue by the wnounts not proper1.ly collectible as part of aii ESI), and

AI^-^-Ohio Remand E'xe I & 3 (Supp. at 9 & 20).

IEII;-Ohio Remand Exe I at 34; IEI_1-Ohi€^ Remand I,"X. 2 at 4-^5 (Supl). at 48 & 56-57).

19 IIaU-0hic^ ^emand1;x. 3 at 9-11 (Supp. at 99-101).

20 id. at 14 (SUPP. at I00).

Id.

{C42880:4 } 6



subtract the arnotant actually collected from the adjusted F"SP total to determine how much, if

any, of tl^^ autliora^^^ revenue is properly deferred for future Colleetiona,s22 He testified ftir:laex

that the reduction to the deferred balance ^^^ede€1 to account for POLR charges was $235a3

million and. $l32e4 million.for CSP aiicl OP, respec{:ivelYa2'

In rebuttal testimony addressing the ^EU-^^hio's proposed ^cmedy to address the flow

through effects of the Rernand Decision, AEP-Ohi+^ offered testimony on generally accepted

accounting prig^^ipl.es.^^ On brief, it ^gued. that it would be improper for the Com- mission to

address the flow-tluough effects to reduce future charges because it would constitute retroactive

25raternakin.g,

Following the hearing, the Commission issued an Order on R^mand. In the Order on

Remand, the Commission rejected A]FT-OhioPs atteinpt to justify the POLR charges based o-n. the

same #onnul^^based methodology the C c3ur'c had. previous1y de{:enni^ed did ^^^^ ^efle^t the cost of

providing POLR ^ervace, 26

Although the Commission found that.AEF-Ohio had not den^on^tra{ed a lawftil basis for

autbori:^ation to collect POLR charges, t1-te Comsmi^^^on refused to flow-{hrough the effects of its

22 Id. At the time this matter was hearc1 by the Coamnission, OP had a substantial outstanding
deferred balance resulting from the bill limiters the ^omnission ordered, but CSP did riot. Id. at
15 (Sa^ppo at 105). CS.P, however, had other substantial deferred balances in the form of
regulatory assets that could have been reduced because of the flown^^^ou^ effects of tb_e Court's
Remand Decision. Id.

^^ Id. at 1 0m 11 & 14 (Supp, at l 00-0 1 & 104).

24 AEP-Ohio Rem^id EIx. 7 at 3-4 (Supp, at 40-41)0

25 -AEPmOhio's arguments are sa^^^^narized in the Order on Rema^ide Order on Remand at 35
(Oct. 3, 2011.) (Appx. at 193) (s`Or^^^ on Remand").

21 Id. at 1 5W34 (Appx. at 1 73-92).

{C428813:4 } 7



Iin^^^^^s to the deferred ^^lance.27 In reI'usiiig to reduce the deferred balatrce, the Corrmissian

determined that the llsaw-^through recomrraendatioris oI'IEtiWOIaio "would be tantarriount to

unlawful retroactive r^^emaking."28 I'he C;^^nmission continued, 4^[W]e cannot order a

prospective arl^^^^ent to account for past rates that h.a-%.re already been collected from customers

and subsequently faaur^ to be unjustilied.s4z9

Following the Ccsmmission.'s Order on Remand, IIf.I U-C}hio filed an Application for

Rehearing requesting that the C;^mmission. reverse its fmdings on the flow-tlirough eil^cts oI'th^

^em^,€nd Dec,isaorr." In its Application for Rehearing, IEI.T-^^hio identified four grounds for

rehearing. In support of those .^our assignments of error, IEUaClhio specifically stated tliat the

refusal to adjust the deferred balance to accomit for the effects o£the Commissioir's

determination that AEP-Ohio had failed to justi^ the:POLR charge was inconsistent with the

^onu-nission's precedent regarding deferral accounting and this Court's rl^^^^^^^^^ affirming the

C;orrnission's authority to adjust deferre(l. balances so that the resulting rates co^.fom^ed to O}i1o

[^.we31 The C;ommissio^. denied rehearing on the four issues i^.er^tg_lie^. by IEI;_0Fzio." IETJ-C)hao

then filed its Notice oI'A^pea1, again identifying the four errors the Commission coiruni^^ed

21 Id. at _34-36 (Appx. at 192-94)a

".td. at 35-36 (Appx. at 193-94).

" ^^ at ^^ (Appx. at 194).

M Appl.ication for Rehearing of Order on Reinancl and Memorandum in Support of Ira^^^^^
Energy Users-Ohio (Nov. 2, 2011) (Appx. at 241) ("Application for Rehearing").

31 Application, for Rehearing, Memorandum in Support at 21 (Nov. 2, 2011) (Appx. at 224).

32 Entry on Rehearing at 18 (Dec. 14, 2011) (Appx. at 256).
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when it refused to adjust the dekrred balance and other matters for the flow-through effects of its

finding that the POLR charges could not be authorized as a term of the ESp.31

NkW1e the proceedings concerning the rer^-tand of the s:j,SP Orcj^^ were pending, AEP-Ohio

filed tariffs that w€^uld permit it to amortize tF^^ deferred balance without Ruther Commission

review ol"the amotm^ to be col.l^^^ed .34 The Commission rqjecte€1 t1^e tariffs, pointing to R.C.

4928.144 and stating that "the Commission would conduct an additional analysis to det^^ine

the appropfiate recovery of fuel cost expenses incurred plus carrying costs.".^s After conducting

a review of the PIRR application filed by .h.EE-Ohio„ the Commission authorized AEP-Ohio to

begiii, amortizing the ^efe-rres^ balance throug}^ the Phase-in Recovery Rider CT^RR.") in August

2012.36 (Again, the Commission refused to adjust the deferred balance to remove the effect of

the POLR charges from the amount to be collected.3') Pursuant to the:1."IRRo OPm^^^^^ customers

will be billed for the amortization of the deferred balance until 201 8.38

3 -3 Notice of Appeal of Appellant ^^^^strial. Energy Users-Ohio (Feb. 1, 2012) (Appx. at 1).

34 In gheiVialler of the Application of'C^lum3 us Southern Power ComIJanyr and Ohio.1Dower
C:°omlse^nyfor Approval oJ'.1fechanasm.r toRecover Dqferred T'uel Costs Order ^".1n€^^r Section
4928.144, Revised Code, Case Nos. I I w4920mEL-RD:R5 et al., Entry at 4 (Mar. 7, 2012)
(available a#:httpof,das.p-uc.,-,tate.oh.usIT'iffT`cs^Df/A 100 100 1A 1.2C;07E41.40 1.H07.^82.pdf).

In the Matter qfthe Application qfColuffebus Southern Power C_;`ompan and Ohio Power
Company./bra4pprova^ of Mechanisms l€a Recover Deferred T^^l Costv Order Under ^^^^^ion
4928.144, Revised Code, Case PmToso 1 I m4920-:Iw,la-RI^^ et alo} Entry on. Rehearing at 4 (Apr. 11,
2012) (Reply Appx. at 4) (also available at:
http://dis.pue.^tate.oh.usfT'ifff'oPD^'(-,A1OOIOO1A1.21)1.1.B41 13QH55507.pdf).

36 In the klatter of the Application qf C,'at'um&us Southern Power Co,^pa^yfor Approval of a
.Mec,^^^^sm to Recover Deferred Fuel Costs Ordered UnderSe€^^ion 4.928.144, Ohio Revised
Code, Case Nos. 11.-4920nELaRDR, et al., Finding and Order (Aug. 1, 2012) (available at
http:i/dis.pue.^^a,,Ie.oh.ufif'I'ifffoPDf/A1 QOIOO1. A12Hfl 1 B357271;-155869ep&).

"7 ld:, :E-0ifth Entry o8i I^ehear^^^ at 4-5 (Oct. 3, 2012) (available at
http:?ldis.puc.stateeoheuslTiff'I'oP^)f/À.10014O1.A12JO3:133511.9J524O1.pdf). The Commission's
decision refusing to adjust the deferred balance in establishing the PIRR is pending in an ^^^eal.
to this Court. In the .Matter of the A^-a^^^^^^^^n of ColumbusSouthern Power Companyf^^

^CA2883:4 ^ 9



In its opariion issued on. February 13, 2014 addressing Llie Corflmiission's Order on

Remand, the ^^uirt affirmed the C ommission's decision refusing to adjust the deferred balance

on the basis that such an acljustrrE.e-nt would coflistitu1e retroactive r.a.ternalung. '1'he Opinion states

that the "appellants seek to recover charges that were already collected in rates on, the theory that

the charges were not lawful based c^ii this court's rejection of the POLR charge in thefirst ESP

appeal aiid on the commission's similar rejection of the POl:,R c^^^e on rem-̂ d.5'3^' l r^^ this

assumption that the POLR charges had already been collected from customers, the Opinion

rqjects 1:13U-Ohgo`s argument that the existence of the deferred balance creates a mechan.€sm. that

allows prospecti-ve rate adjustments to remove the effect of POLR eh-arges^ because the rule

preventing retroactive ratem.aking prohibits return of the POLR charges that have already been

collected.40 Although the Opinion notes that the r^fusal to adjust the deferred balance is unfair

and results in a windfall to AEP-Oh1o, the Opinion finds that the only remedy available to an

i^^jured party is to seek a stay.4J '1o s^PPOrt this conclusiozi, the Opinion relies on Keeo

Approval of a Mechanism to Recover Deferred Fuel Costs Ordered Unde,r Secteon 4928.144,
Ohio Revised C'ode, Supr^ine Ct. Case No. 2012-2008, N-otice ol`Appeal of Alspellaiit Industrial
Energy lJsers-Olsio (Nov. 30, 2012) (available at
httpe%/dis.pucostate.oh, us/'Tiffl'csPDf/A100100 IA1 2L03A$411 61309649.pdf).

38 In the 1€^^itter of the Application qJ'Ccalumbu>r Southern Power Comp^nyfor Approval of'a
Mechanism to.Recoa^er Deferred F^^^l C osis Ordered (lnder Section 4928344y Ohio Revised
Code, Case Nos. 11-4920-EL-RD:R3 el al.g Fifth F' ratry on Rehearing at 2 (Oct. 3, 2012) (available
-it http:1/dis,pue.stateooh,usl"a"zlI'1'oPDffA1.0010€11AI2J0335119J.^2401,1,^df-)e

39 Opinion at ^50,

40 Ic^ ^t 154.

Id. at T-1^56-57,
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Indusd^^^es', Inc. v. Cincinnati & 5uburbran Bell Telephone C0 `^2 and its prior decision remanding

this case to the Comniassion.43

1E1_)-0hio} however, raised ga€and^ in its appeal that require additional consideration.

Although the Opinion notes that lEl.imOhio argued that R.C. 4928.144 provides the Commission

authority to reduce the deferred balance to meet the requirement that the pl#.asemln i^ju^t and

reasonable, the Opinion cjoes not address 1E-LT-O1x.ioYs a^^Urnent.44 Additionally, the Opinion

does not address the Cc^rnmission's authority to supervise what is recovered f-rs^^ customers

regardless of the accounting treatment the EDU has used to book accumulated dollar muounts for

accounting purposes on the belief that 1EU9Ohics forfeited this argument by faiIaug to present it in

its Application for Reli^aring.45 Because proper -resolu:^^on of these issues requires reversal of

the Commission's decision, the Court should grant the Motion for Reconsideration and reverse

and remand the Order on Remand.

IVa GRCJUNDS I'OR RECONSIDERA'1'ION

Ar The Opinion incorrectly ^oncl.udes that the soI.^ remedy available to
customers to prevent a $368 million lnjurY is a stay; the Opinion fails to
address the provision of R.C. 4928a144 requiring that a phase-an of rates
approved pursuant to R.C. 4928.143 be "just and ^easonable„"

rl"he Opinion concludeS that the only remedy to protect customers from paying charges

eventtWl^ determined to ^e unsupported by the applicable law or facts is to seek a sta^, resti€^^

12 166 Ohio St. 254 (1957) ("Keco Ia^dustriesy).

43 Opinion at JI 5 6,

47 Id. at ^50.

^s Id. at TI 5 5.
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this conclti.sion s^^i the Reiraapid Decision and the Keeo.Zndustries €ieea^^oner^6 The Rematad

Decision is premised on Keco Industries and sub^^queri}: cases that do not consider the fun c tiog^

of R.C. 4928.144 to assure that a phase-in is "just and reasozaable,,547 The holding of Keco

Industries, moreover, addresses the jurisdiction of a common pleas ^ouit to provide restitution of

rates found to be illegal and is premised on a legal striieture for setting utility rates that has been

substantially altered by the General Assembly. Despite the differences ir.a the requested. relief

and the material change in the ^^gi-dat^^^ structure, the Opinion nonetheless relies on Keeo

Industries and the subsequ^^^^ decisions based on it to affirfn the Cog:rmiss^on'^ refusal to adjust

the deferred balance. F€irth^^, by failing to address the requirement of R.C. 4928.144 that the

^ommissia^^i find th^^^ the phase-in is ia.ist and reasonable, tlle Opiiia^.. incc^rrectl^ extends the

prohibition on retroactive ratemaking approved in Keeo Industries (and zhe- Remarid Deeisaoti)y

affording AEP-Ohio an unfair windfall of $368 mil1ion to be collected from customers.

Cn Keco Industries, the question before the C€^un w^^ whether a private right of action for

restitution could be brought agaiiist a public utility after this Court reversed an order of the

Commission on the ground that the order was unreasonable and unlawful .48 Based on a review

of the statutory scheme then applicable to pi:blic iitilities, the Court cc}iic°luded that the action

would not lie. In its opiidon, the Court reasoaied ttiat it was clear that only the Supreme Coui-t

had authority to review a decision of the Commission; an action in restitution would vest a court

other than the Supreme Court with ^^^sdiction .49 Additionally, the Court noted that R..Ce

46Id. atT56.

47 Remand Decision, 128 Ohio St3d at 516.

48 Keco Industries, 166 Obio St. at 255-56.

41 Id. at 256.
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4903.16 provided a means of suspending rates through a request 1€or a stay.s© The Court il-iefl-i

noted that R.C. 4905.32 directed the pubhc utility to charge the rates ora file,'Arith the

Ca^mml.ssion.51 Based on these provisions, the Court concluded that utility rates are solely a

matter for consideration of the C^n-imi.ssion aiid the COUrL52 Accordingly, tlze Court held that

the statutory seh^^^e abrogated the cr9rnmon law reflnedy of restitution to recover arn^^unts paid

by customers to the utility based. on rates 1ater determined to be ^laWl'l.l.eg' Infurther stipport of

its decision, the Court also ra^^ed that tl-ie apparent injustice in not ^ermittlng an action in.

restitution L`mu.st sometimes give way to the greater overall good," and pointed to the fact that

the public utility could not collect bigb.er rates and the customer was not entitled to a refimd of

excessive. rates collected wM^ the case -was pensllng.^4 For several reasons, ,^ee€^ Industries has

no applicability to this matter.

Initially, ^EU-0hzaa is not seeking "restitution" in a private action or ^^ough. a

Cornmissa®n order. It bas sought a proper accouriting of the deferred balance so that the phasemi^

of the ESP rates is just and reasonable as required by R.C. 4928.144. 55 As a result of the

Commission's order refus.i^^^ to adJJust the deferred balance, however, customers will pay $368

million more ln. PlRI^ charges than is required to make AEP-Ohio whole for the services it

provided. Not only is this unfair (in. the words of the Opliiaon), it is not just and reasonable.

Id. at 256-57.

.1d, at 2,57,

52. Id

5' Ide at 259.

54 ld.

55 Initial Brief of Appellant Industrial E-nergy User-Ohio at 27m28 (Apr, 10, 2012).
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Additionally, there is no atteinpt to disturb the j urisrl^ction of the Coaarniss^on or Court.

IEIr-Ohio has asked the C;ommissir^^^ to exercise the same authority it has exercised with regard

to the deferred balance on four separate occasions to assure that the deferred balance is set at a

lawful, just, aizd reasonable rate.s6 When reqtiested to remove the effect of POLR charges

emk^edded. in the deferred balance, ^^owevers the Commission has refused to act, II'^e Court

does riot correct this un.:[^^^^^l aiid unreasonable refusal, AEP-Ohio will secure revenue that ^^^e

Court itself has described as a wiradI'a1.

This windfall can be avoided because the regulatory structure for phasing an:1='sSP rate

increases is materially different from. the rate structure on Nvhich Keco Inda^sti-ies was decided in

1957. In 1957, all rates were fixed by Conimgssion order and. did not vary until the Commission

completed a subsequent comprehensive rate reVie ^ra^^ In 1999 and 2008, the Cireracra1 Assembly

ftmdamer^tally restructured the regulation of the EDUs by declaring that the provision ofretaal

^^^ctne generation service is a competitive service,58 establishing a default service r^quireraiciix

in the I'oraxi of an ESP or Market Rate Offer,59 and perinitti^^ the Coiratngssiorfl to phase-In rate

increases so as to assure that the phasemgn is just and rea.srnable .60 As t}^e. Commission has

recognized, the Commission could not violate R.C. ^928e144 by approvin. g whatever ^^^im AEP-

s^ ^^e discussion below of the Comniission9s order requiring a review of th.e deferred balance
and the Commission-ordered adjustments to the deferred balance.

57 t1nder the pre--200I r^gulator'y regime, rates were gencraIly fixed; subsequently, the General
Assembly authorized the Commissaon. to adjust fuel charges. River Gas C.'o. v. Pub. LTtil.
Comm'n s^f Ohio, 69 Obi^ St.7d 509 (I982)..

" R.C. 4928.0-31. The Court has summarized the fits and starts oftha^ process in its first decision.
in this case. Remand Decision, 128 Ohio St.3d at 5I3-I4.

59 R.C. 4928.I41 to 4928.143.

6" R.C. 4928.144.
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Ohio presented to it bas^^ on its acca^^^^^ng books; accordingly, "the Commissi^^l wou.ld

conduct an additional aitalysis to determine the appropriate a^^^^^erv of fuel cost expenses

incurred plus carrying costs."61 As the Commission has reca^^^^ed, R.C. 4928.1.44 provides the

^^^^iniss^on with continuing atith.^rity to address the justness and reasonableness ol'^^ phase-in

of the deferred balance in rates charged ciist^n-iers.

The Commissaon's ir.^^^ementatioTi of ah^ ^hase-arz :Izkewise recognizes that K'eco

Industries does riot prevent the Commission from. reducing the deferred balmice. U-ndes R.C.

4928.144, the Comrnissir^^ approved a phase.-in of A1;P-Ohi.o`s rate increase in 2009, providing

AE1?-Ohio with €^^y the ac^^^uiiting autbority to book the deferred balance. After approving tt^e

accounting changes that authorized the creation of the deferred balance, the Commission (over

the objection of AEPROb.io in a fuel case that such action was retroactive ^^^^makin^62 ) has

adjusted the deferred balance based. on findings that AEP-Ohio must return revenue to

etistamers. ^^en the Coniniission determi^^ed that authorized rates resulted in sigi^^cantly

excessive earnings in. 2009 and 2010, the Commission directed C°S.P to redta^ its ^^^^^^ed

balance to zero.63 '^'he Opinion ^id Order fiiidin,^ that CSP had significantly excessive earnings

61 In the Matter of'the Application of Columbus Southern Power Ca,^^ and Ohio Power
Cornp^ny^^^ Approval of Mechanisms to Recover Deferred Fuel Costs Order U^^er,Section
4928.144y Revised Coc^^^ Case Nos. 1 I R49204H.-RDR, et al., Entry on Rehearing at 4 (Apr. 114
2012) (Reply Appx. at 4) (available at:
httpe,I/ci.is.puc.state.oheus/Tiff'I`oPI)ftAI4OIOOI.Al2DIIB41 1301-155507opdf).

62 :^^^ Ohio Power Compaatv v. Pub. Util. Comm 'n ^+,^"Ohior Supreme Court Case No. 2012-1484,
Notice of Appeal of Ohio PoNv^r Company at 2-3 (Aug. 30, 2012) (assigning as error the
Commission's adjustment to the defea-re€3. balance resulting from the assignment of a benefit to
customers ftoni the renegotiation of fi.fl^^ contract).

63 In the jVfatter oJ*the Applaca,tioia c^^Columbus Southern Power Conipc^ny and Ohio Power
Compar^yfor Adrninistration of 'the Sagzaificantly Excessfvw Earnings 7"est underSectivn
4928.143(F), Revised Code, and Rule 4901.°.1-35-10, Case No. 10-1261aEL-IJNC9 Opi^on and
Order (Jan. 11, 2011) (1^=;U-Oh5o Apox. at 341), In the Matter^ qfthe Application qfColumbus
Southern Power Com^anyfor Administration oj-`the Significantly Excessive Earnings 7est under
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in 2010, moreover, ordered the adjustment af'ter AEPmOhiss was authorized to begin collection of

the PIRR. Nk'hen the Conurission determined that OP illegaRy collected too much ESP revenue

in 2009 forfuel-related costs, the Corr.ami^^^^^i also ordered. that the deferred balance be reduced

by the ^^^^^t OP illegally collected e64 After the Commission concluded that AEP--Ohio had not

demonstrated a lawful basis for POLR charges, ho-wever, the Conunissgon reftised to adjust the

deferred balance.65 In. contrast to the repeated i^^stal-ices in which the Commission correctly

adju^^ed. the deferred balance, the Commission's refusal below is ati inexplicable application of

Keco I^dwaries that exposes customers to unfair, unjust, and unreasonable phase-in recovery

rates.

There can be no question at this point that AEP-Ohio f^^^ed to demonstrate a I^wU basis

to overstate the deferred balance by including POLR charges. 'l'his Court held in 2011 that the

Commission's decision. authorizing a POLR charge as part of the ESP was not su^^^^ed by the

record and remanded the is^^^^ to the Cc^mma:^sion.66 In the Order on Remand, the Commission

concluded that AFT--Ohio:^^ failed to present evidence to support the ^'OLR "cost."^' Yet., the

Commission failed to reduce AEP-Ohio's prospective recovery of revenue for the amouii:^s this

Court mid the Commissioai found were iiot properly includable in the total revenue recovery

43ectian 4928. 143 (P), Revised Code, andRu^^ 4901:1m35--10, Case No. 11 -4571 - E:I:,-UN C"
Opinion and Order at 29 (Oct. 23, 2013) (also available at:
httpefEdas,pu.c.state.oh,u-,r"Tif!ToPDflAl 00 1 OOIA1 3J23^40243A38071.pdf).

64 In the Matter of the F^^^^ ,4djushnent Clau..s^^ ^^r Columbus 3out^^^rn Power Compal^y and
Ohio Power Company, Case Nos. 09-872-EL-FAC, et al.9 Opinion and Order at 12, (Jan. 23,
2012) (Appx. at 356).

65
The Corrmissioai must "respect its owm precedents." Cleveland Elec. 171, Co. V- Pub. tItiL

Comm'n of Ohio, 42 Ohio St. 2d 403, 431 (1975).

66 .^^^and Deci,rion, 128 Ohio St.3d at 517- 19o

67 Order on Remand at 33 (Appx. at 42).
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u^ider the ESP. As a result, it is undisputed that AE.P-OMo will bill and collect fi-€^^ customers

$368 ini_Illor.a when the phase-in of the 2009 ESP Order rates is con-ilaietesl for a charge that 1^ad

no lawful basis. As the Court noted in the Opi.nion, this result is utifair.68

This unfalryiess could have been avoided., but the Commission asserted that tfa^ requested

adjustment would amount to retroactive ratemaking prohibited by Kewo Industries and

s-ab^^^^^ent cases.69 :l-1wving limited its review by misapplying ^^co Industries, the Commission

then failed to address the niore fundainental questlo^. of wliether the pb.ase-an without aii

adjustment for POLR revenue embedded in the deferred balance was just and reasonable as

required by R.C. 4928.144.70 Based on. that section, the Commission was not barred by t^e

Cotirt's holding in. ^eeo Industries to conduct that analysis. :I:n fact, the Con-intission has

concluded that it must conduct that analysis belbre lmpl^^^^iitlng a rider to amortize the deferred

balance so as to meet the requirements ofR.C. 4928e144. Accordingly, th.e Corm-nisslor^ erred

wlaen. it failed to acljLLst the deferred balance after it found that AEP-Obio had not established a

lawful basis for its proposed 1'OI:,R. charge.

In the Opinion, the Court notes ffiat 1E^.^-Oh1o argued that R.C. 4928.144 required a

Commission determination that the fahase-in is jtist aigd seasonable,' ^but the Opinion fails to

address that argument. Had the Court done soa it should have found that t:li^ Commission erred

68 Opinion at T156.

69 Order on Remand at 36 (Appx. at 45).

70 l ;ntry on R_eh^ari^g at 18 (Appx. at 68).

71 Opinion a.t T150. The Opinion notes the issue and then begins w-i extended discussion on. the
lawfulness of the "collection" of POLR charges. As noted previously, the issue is not whether
the charges were lawfal; they clearly were not, based on both this Court's rernand and the
Commission Order on Remand. The issue l-nstead is the reswement of the deferred balance.
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by 1;a1l1ng to reduce (or consider reducing) the deferred balance ^^^uara^ to R.C. 4928,144 to

prevent the unjust and unreasonable result that is ^^ccurrgng.

"I`1ie conclusion that Keco Industries allows A+,11-Obi^^ to secure a windfall because the

only ^erhedy available to customers is a stay does not confcbrm to the legislative aut1iori^^ the

General Assembly provided the Corirnission in. R.C. 4928.144 or C;ominissaon practice app1yillg

that sectiogi. Because the Opinion does not address the interplay of these legal requirements, the

Opinion produces an outcome that the Court acknowledges is unffir. '1'hat outcome, however, is

also unnecessary. Accordingly, the Court should grant the Motion for Reconsideration, reverse

the C€^m-nia:^sirsia's Order ora Reniaiid, and direct the Commisszon. to reduce the significantly

excessive d^^^^ed balance.

B. The Opinion's laold1.^^ that the proposed adjustment to the deferred balance
is not permissible ^^^^^^^^ such an adjustnient would result in retroactive
ra^emaki^g does not fully address prior Court and Commission decisions
finding that an adjustment to a deferred balance is permitted. Further, the
Opinion rests on. the incorrect finding that the Court lacks jurisdiction over
IEU-Oh1^^^ ratemaking and accounting arguments.

At the core of the Opinion is an assumption that AEPWOhio has collected from customers

POLR charges of $368 million. For example, the Opinion states that 1E1,T-Ohi€a "seek[s] to

recover charges thatAere already collected in rates on the ^^orv that the ^^^ges were not

lawfW based on this court's rejection ol`the POLR charge in the first ESP appeal and on the

commission's sirriilar rejection ol°the POLR charge onr^manda`s7z Similarly, it states that "IEU

effectively ask[s] the ^ouft to direct the com-mission to order a refund ofthe POER revenues ^^lat

AEP had alreac^^ ^^^^^^^ed^'^om customers d^jring the ESP term-specifically ft-om April 2009

through May 2011os,^' Further, the Oplnaa^^i rejects the appe11&nt's demonstration that the

°72 Id. (emphasis added).

73 Id. at T,48 (emphasis ad.^ed).
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a4justrraent is fonvar€i looking by again statlyig that "{a.Ppellant[] Lg.^^ seeking to recover-tlrougla

an adjustment to current rates----P0LI^ charges that already have been ^olleetedfrom Customers

and later were found to be uniwsxafi.ed.'S74 The overstated deferred balance, however, ^^^

uncollected, and Commission precedent regarding deferral ^ccountiflig and the Coza^^s approval

of that treatment deni€^^strat^ that the Com.missl^^t may adjust the deferred halance within its

existing authority to eliminate the overstatement.

The deferred balance is an accounting entry that represents ara amount AE1'-0bio is

seeking to collect (and has begun to collect through the P1RR).71 It is a residual calcalationj the

difference between the revenue collected during the ESP period subject to the bill increase

limltataoa^s and the reven^^^ increases that wotald have otherwise occurred watlnout such

limitations. That difference was overstated because embedded in. the ^nath that produced AEla-

Ohgo's estimate is an all^wance for POLR charges. But for the lyaclusion of those charges, the

deferred balance subject to future collection would have been substantially 1eSs. 76

74 Id. at 1(54 (emphasis added).

" OCC Remand Ex. 2 at 24 (Supp. at 113).

76 See ll ;i:T-0hio Renim-id Ex. 3 at 10 (Supp. at 100) o
[T]he Comniission authorized the Companies to collect a pot of ESP dollars or a
total authorized ES1D ^eveyiue requlremen.t. The Commission then lginated tt^^t
amount of the authorized revenue t^^tthe Companies could collect durmi,^ the
ESP period ending December 3 10 2011. The balance of the totA authorized
revenue that would have becai collected during the ESP period b-Lit for the
Coru-nassiori5s bill increase limitations was deferred for future collection. To the
extent the amount of revenue collected by the Companies during the ESP period
was based on items that are iiot properly includable in an ESP, the amount of
revenue deferred for future collectaoii has been overstated. `1'-o address this
problem, the Commission must reduce the total authorized revenue by amounts
not properly collectible as part of an ESP, and subtract the ^^^^t actually
collected from, the adjusted ESP total to ^^terrraln^ how much, if any, o1'the
authorized revenue is properly defer^ed.for future collectaon. Othenvise, the
improperly included ESP charges will be en-ibedded in the revenue deferred for
future col.lection.
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The proper calculation of the deferred balance eligible 1-br recovezyhas nothing to do

with reftmdl.ng money to cus}:omer,. Custs^rners will not see a single penny cyl`the billioii, of

dollars that they have paid for electric service during the term of the first AEl'aOhio ESP

retumed to them by an adjttstment to the deferred balance. As a result of the Order on Reniand,

however, ^EPmOhio will bill and collect a windfall of $368 million over the ^emaiiiliig term of

the l3lRRa Tl^^ Commission's mistake 1_^ characterlzi^^g ttae refief sought &s a request for a refund

permits tlm t wiaBdfal1. It is ^^^suPt that is not xeqti.lred by the facts of this case because the

Con.rralssio.n. has tools that can. be and in the past were applied to reduce overstated deferred

balances.

Prior to enactment of R.C. 4928,144 that a phase-an to bejust and reasonable, the

Coa^iiyirssgon recogrrizesl a duty to supervise what is recovered from customers regardless of the

accounting treatment the EDU has used to book a^^^iulated dollar arnaurats for accounta^ig

purposes. :[n a 1991 CS.Prate'case, the Commission applied the terms of the Zgmmer

Restatement Case settlement to reduce CSPgs booked al.lowancetor funds used during

construction ("AFU-DC35) to restate the book amount because the am.^^^ that CSP ha€l. recorded

for accounting purposes was inconsistent with proper regulatory accounting and the 1en-ns of the

settlement." This Court subsequently approved the Comnilsslon9s autliority to adjust the

deferred lsalance. 78

The rl^^^ffed balance at issue in this case is an accs^^^^t to track the difk.^^^^^^ between the

total au^bori;^ed revenue and the amount collected by AEP-^0bao based on the rate caps. 1Jnder

" In the Matter qf the Application of Colur^bus Southern Power Compa.^yfor Authority to
Amend its Fi1ed :l"ar^^fr to Increase the Rates and Charg^sfir Electric Service, Case No. 91 -41 8LL
El.,-A1R., Opinion and Order at 1 5R 1 8 (May 12, 1992) (.Appx. at 279-82), a .̂^d in part and .^evd
inpart, Columbus S. lDower Co. v. Pub. Util. Commn of Ohio, 67 Ohio St3d 535 (1993).

^^ (,
,o^umbusS.Pcaw^r Co. v. Pub. Ut^l. Comm'n of Ohio, 67 Oliio St.3d at 543.
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well-understood precedent, the Commission erred wl^en it failed to adjust the ^^^^^ed bal^ice to

assure that the recovery of ttie deferred balance con€`omis to Ohio ratemaking requirements.

Although this error in the Order on ^^inand was presented to the Court, the Opinion concluded

that the Court does not have jurisdlctaon to address the issue because it was, not presented in an

application for rehea.rlng.79 That conclusion is incorrect.

In IEU-Ohio's Application for Rehearing, Assignment of Error VII states, "The

Commission's Order oii. Rernand is ^awful zn. that it extended the prohibition ^^^etroactlv^

ratemaking to prevent the adjustment oftl^e phase-in deferral balances that had not been

collected from customers and which were subject to further adjustment by the Commission's

order establishing the basis for these deferral balances.,^sr :l^ support of that assignment of error,

Cl;U-Ohio irlentzfied. decisions of this Court and the Commission that ^^rini^ the Cornmission. to

adjust the deferred balance in a manner to bring it into compliance with C)hio law." IEU-Ohio

then preserved Assigmner^^ of Error VII as 1ts:propositgon of Law VI::C in its Notice of A^^eal.82

As a result, 1EU-0hio has complied with the requirements of R.C. 4903,10 to preserve its

argument that the Order on Rema^id failed to comply with the accounting treatment the

Commission bas previously applied to adjust deferred balances.83 LTnllke the situation in. the

79 Opinionat",(55. R.C. 4903.10 requires that an application for rehearing "set forth specifically
the ground or grounds on. which the applicant considers the order to be unreasonable or
unlawf.al."

s r Applicati^^ for Rehearing at 2 (Appx. at 205).

81 Application for.R^^ea.ring, Mem^^an(1.um in Support at 21 (Appxo at 224),

" ^otice of Appeal of Appellant Energy Indti^trial Energy Users-Ohio at 2 (Feb. 1, 2012) (Appx.
at 3),

83 &n€^Coy InC, v. Toledo Edison Co., 129 O1^^^ St.3d 397,402 (2011) (rehearing and notice of
appeal cor^^ainlng identical language that referred to the matter at issue were sulTicient to
preserve the issue for appellate ^evlew).
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various cases identified by the Opinion in wh1ch. appellants did not zs^ent1fy the ground on which

they were seeking ^re^ersalY84 1,j,U-0hio did
not "forfeif" this issue,

In addition, IEU-0hio addressed the accounting issue in response to the Comm. asslon's

claim that it lacked the authority to adjust tYa^ deferred balance under R.C. 4928ol.44. According

to the Cr3mrnission} R.C, 4928.144 mandates collectiogi of the deferred amounts.85 In respon.se,

IEU-Oh1o noted that the statute itself contained no such express r^quiremeg^t and th^^ ^^e

C^inmlssiony with the Court's appx^val4had long recognized that the authorization of deferral

accounting does not constitute ratem.^^^g and has consistently found that account1-n,^ ^^f-e^^s

are subject to fta^^r review and adjustment to reconcile the accounting with the amount legally

and reasonably eligible for collectioai from customers,86 Tbus5 the Commisszon.'^ attempt to

.lustify an implied limitation on its authority to adjust the deferred balan^e also placed the

Commission's authority to address ad^^stinent.^ to the aceounti^^g treatment of the deferred

balance before the Court.

An adjustm^^^t to the deferred balance is also supported by the C^mmissloii'^ recent

orders adjusting the deferred balance. Although it has not expressly relied on its accounting

authority, the Cominission on three ^eparat^. occasions has adjtisted the deferred balance so that

customers will iiot pay excessive charges to.AEF-Ohio.g" (Even after the Commission

^^ Opgnior^ at TI-55, citing Consumers ` Counsel v. Public II^il. Comm'n of Ohio, 70 Ohio St.3d 244
(1994) (ap.^el:Eantf,ailed to specify the al.leged violation); Discount C'€:k'^^^ary Inc. v. Pub. Util.
C€smm'n oJ*0haa, 112 Ohio St.3d 360 (2007) (ap l^ell^t s^ted general ^ou^.ds tl^at ^.^
Commission erred when it dismissed a coinplaint aTid did not specif^ the violation the
Coinmlssion ^onunitted),

85 Commission Brief at 25.

86 IEIJ-Ob.io Reply Brief at 14.

87 In the Matter qfthe Application of Colu^bus Southern Power Co,^pany and Ohio Power
Compan,^^or Administration of the Sz,p;naficaaady.^',xcessave Eariiangs 7'es^ under Section
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authorized a charge to aniortize the deferred balance, the Commission continued to assert its

autli€^^ity to adjust the balance.88 In 2013, the Commission effectively reduced ^SP"s deferred

balance to $0 after it f^wid that CSP has ^igrnifcant:ly excessive eamings.^^) The Commission's

argument that it lacks authority to adjust the deferred balance, ^therefore, does not con.forrn to the

Commission's Iong-^^^iiding authority to address d-ie EDIJ's accc^untiii,^ ^eatnent of deferred

balances or its practice with regard to the deferred balance authonzed ^-n this case. Because the

Court ^ias not fully addiessed the Conunissiony^ authority over the accouriti^^ of the de:^^rred.

balance and the issue is properly before the Court, it should reconsider its Opinion and reverse

the Commission's decision below to avoid aii wifa^r and ^-la^ful result.

49-28.143 (F),t Revised C°Ode, anr1^^^e 4.901:1-35-10, Case No. 10y1261 -EI,mLTNC, Opinion and
Order (Jan. 11, 2 0 1 ^) (App x. at 3 4 1 )9 !h the Matter of the 1'-0ue I ^^jus tm ent Cla uses for C^^^^^^s
Southern Power Company and Ohio Power Company, Case Nos. 09-872-:C;T -FACy et a1,^
Opinion and Order, (Jan. 23, 2012) (Appx. at 356); In the Ilatt^r ofthe Application of Columbus
Southern Power Compa,^yforAdmini.stratian of the ^ig-xificantly Excessive E arnangs Test under
Section 4928.143 (P), Revised Code, and Rule 4901:1 -35-1 0, Ohio Administrative Code, Case
Nos. 11 64571 -EL-UNC, et al., Opinion and Order (Oct. 23a 2013) (available at
ht^./ld.zs.pue.state.oh.us,1TiffroFTaf/Al.0£3100IA^^^^^B40243A^8071.pdfs. See, ^^so, Inthe
Matter of the Application qf Columbus Southern Power Company and Ohio Power Coa^pa^^yfor
Approval of'Mechanisms to^ .^^cover Deferred Fuel Costs Ordered ^nder Section 4928.144,
Revised Code, Case Nos. I I -49204E:C.-:I^DRo et aL, Entry on Rehearing at 4 (April 1 I o 2012)
(Reply A^px, at 4) (also available at:
htt.p:Hdis.puc.state.oh.us/Tgff'ToPDfi°f^^^^^I 0OIA12DI IB411301455507epd^^ (the Comniission
required a separate proceeding to detenngr^^ the aniount properly recoverable through the^^IRR).

88 In the iVatter qf the Application of C€^^^mb^sSouthern Power Coa^pany^'rar Administration of
the S^gnifgcant^y Excessive Earnings Test under Section 4928.143(F), Revised Code„ and Rude
4901:1-35-10, Ohio Administrative Code, Case Nos. 11 -4:^'11-E^-UNC} et al., Opinion and
Order at 29 (Oct. 23, 2013) (available at
1^ttp;1/dis.pue.fitate.oh.^^/TgffToPDf/^A ^^0I0Q 1 A13J23B40243A38Q71.pdf).

89 See Letter to the T^on^rab1e 'n°eta See from Steven Nourse (Oct. 28, 2013) regarding the
compliance tari^°^ (avOabl^ at
^^tp:/fdis.puc. state.oh.us.r'TiffTc^^Df/Al. 001 001 A13128B6l.^ ^^^^ 42957.pdf).
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V. CONCLUSION

Tbis M-otion requests the Court to reconsider its Opinion so that customers do not pay

^P-Ohio a $368 million windfall. For the reasons discussed above, the Court should gran.t the

Motion, and reverse and ^en-iand t1^e decision of the C'ommssion. In the- Asence of such action,

AEP-0hio's customers will suffer an unjust and a^^ec^^sary 1^^ury.

Respect.fiffly submiited,

Sanla^el C. Randazzov Cs^^^^l of Record (001.6386)
Frank P. Darr (0025469)
Joseph E. Oliker (0086088)
McNees Wallace & iNurick L1:,C
21 East State Stieet, 17 th Floor
Columbus, Oltao 43215
sam(r^mwucmh.cani
fdarr @x),mwncmh..com
jolik.er6@mwncmh.com

COIIl^ ^EL FOR APPELLANT,
INDUSTRIA,..C, ENERGY USERS-E"JHIO
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re Applicaa81on of Columlssus S. Power t:em.r Slip Opinion No. 20l4-Ohia-462.1

NOTI(;1;

This slip opinion is subject to fonnal revision before it is published in

an advance sheet of the Ohio Official Re-ports. Readers are reqiiested

to proniptly iiotify the Reporter of Decisions, Si,aptem€; Court of Oliio5

65 South Frs^^it Street, Cc^^un-ib€Ls, Ohio 43215, of any typographical or

other forrrial errors in the opinion, in order that corrections ^lay be

made before the opiii€on is published.
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Public utilities-Electric .^^curi^y plan-R.C 4928.143-C^mmasston:s decision

to permit recovery of'carryi.^^ charges under R. C 4928. 14'3 (B)(^) ^^) was ^a-mful

and rea,^onable-Lrtility not required to prove charges are "necessary" in order

to recover costs under R.C 4928.143(B)(1)(4) ------"ommzssaon did not err in

denying r^^^^e?y ofp,^eviousay collected "`Provfder of last resort" charges-----

.^ef^^d of POLR revenues already collectedftom customers by utility would

violat^prohihition against retroactive ratsmakzng ------C^rder,^ affirm€:d

(No. 2012m0187--Sa^^^^-fted October 8-.. 2013-Des^^ded Februa:, 13, 2014.)

APPEAL from the P€iblic Utilities Commission of Ohi€ro

Nos. 08-917-1a1.-^^O and 08-91 8mEL--^SO.



SLJI'IU-.ME, C01aRTOF 0III£3

LANZYT^^ERg J,

1. SUMMARY

IT 1} This second appeal. stems from the approval by ttie Public Ultilities

C^ininassion C'commissgon"' or `SPUCO") of the first electric security plan- of the

American Electric Power operating companies, Columbus ^out^^m Power

Cs^^^pany and Ohio Power Company (collectively, We first reviewed

the commission's approval of the electric security plan. in 2011. In re Application

of Columbus S Power Co., 128 Ohio St.3d 512, 2011--Ohio-1788, 947 N.E.2d

655. There, we held that the commission committed reversible error on. tlu-ee

issues: (1) granting A^p a retroactive rate increase (but finding that no ^^fimd was

available), (2) approving the recovery of carrying costs associated Nvitli

environmental ir^vest.nents ivithout proper statutory authority, and (3) authorizing

the prs^vider-rsf-1ast-resort (4bPOLIZ_") ^^^^^ writhout sufficient evidence. We

remanded the POLR-c^^^e and carryang-costs issues for further consideration.

^d. at 18-21, 31m35, 22-30e

(Iff 2) On remand, the commission determined that the em.Yiroram^^^tal--

investment carrvarig costs were lawful under R.C. 4928.143(B)(.^)^^^. In re

Application of'Columbus & Power C€a., Pub. Util. C^mn.i. Nos. 08-917-E:I,-^SO

and 08W9184;I:>-SSO" at 14m15 (Oct. 3. 2011) (the ",Remand Order"). But th-0

conin-iission found that AEP had not presented evid^^ce, of its a^^^ POLR costs

and directed the company to dediiet that charge from its tariff sched-Ldes. id at

22-24. The commission also rejected a request to recover the w-n^unts of the

POLR charge and carrying costs that AEP had collected from April 2009 through

May2011. .1d. at34-36.

J,T31 Following rehearing, the Office of Consu^ers' Counsel (`xOCC')

and Ladustria1. Energy tJsers-Ohis^ ("IEU") filed this appeal, raising numerous

challenges to the con-unission's remand orders. None has merit. Therefore, 'w^

affia^-n the orders of the con-imissaon.

2
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IL FACTS AND PR()CED17RAL BACKS^^OUNL^

tIT14) R.C. 4928.141.(A) requires electric-distri^^^^on utilities to provide

to consumers a "standard service offer of all competitive retail electric smices

necessary to maintain essential electric service to consumers, including a Rflm

supply of electric generation service." '1'heLitilit^ may provide t-he offer in orac of

two w-ays: through a "market rate offee" -under. R.C. 4928.142 or througl-i an,

eseiectcic security plan'' under R.C. 4928.143.

f ,̂[ 5) AEP chose the second option an€1. filed an application for approval.

of an. eIecti-€e security plan ("ESP"). The 1{W statute perraiits nam ^rous rate

^ompoa^etix,.s, R.C. 49280143(B)(2), but says very little about rate calculation. '1'he

orily substantive requirement is that the plan mti.st be "sni^^^ favorable in the

aggregate as compared to the expected results" of a market-rate offer. R.C.

492& 143(C)(1 ).

A. ^^P Approval and Court Remand

fli ^^ On March 18, 2009, the conunissi€sn issued an opinion and order

approving AEP's fixst ESP, to be in effect ^^om 2009 to 2011. In re Application

of Columbus S. Power Co., Pub. 1`Ttil. C^mm. 'Nos. 08-917-E1=,^^^O and 08-918-

EL-SSO (Mar. 18, 2009) (the ``.^,5P Order"). Following two rounds of rehearings,

^^C aiicl 1^^^ apt^ealede We eventually held that the commission had granted

AE1I a ^etToac.tive rate increase of $63 million in violation of R.C. 4928.141(A),

as well as the rule established in K^eo Industries, Iric v. Cincinnati & Suburban

.Bell Tel. Co.7 166 Ohio St. 254, 141 N.E.2aJ 465 (1957). Nevertheless, ^CC h^

not established that it was entitled to its requested remedy of a refund, and tl-iat

ruling was conclusive of the issue. In re Application of Colura^bav S. Power Co.,

128 Obio St3d 51.2, 2011 -Ohio- 1788, 947 1~dY1.2d 655, ^ 8.

(1171 We also held that the ^orrmfissioii. erred when it found ^bat. AEP

^oti1d recover ^^vir^^^^ntal--investment c^ia^.,^ costs under R.C.

4928.143(B)(2). We r^inandezl the matter to allow the ^onurissaon to specifically

3
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determine whether any of the nine categories of cost recovery W-idea R.C.

4928.143(B)(2)(a) through (i) authorized the recovery of carrying costs. Id. at ¶

31-35.

J^ 8} Finally, we determined that the commission approved more tliaii.

$500 anillicaii, ira POLR charges over the three years of the plan. Id. at ¶ 22. POLR

costs are intended to compensate for the utility's risks in st^iditig ready to serve

customers who purchase generation service from a competitive supplier and tlieii

return to the utility for generation service. See Constellation NewEnergy, Inc. v.

Pub. tfti1. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 ME1.2d 885, 1139s

fno 5. At;l' had calculated its POLR costs for the ^omniissi€-rn using a

matl^^^natieal formula (called the 4`Blaclc-Schol^s model") that was created to

price stock options. We held that contrary to t:t^^ ^ommissioai's finding, the

fomiula did not reflect the costs to AEP to be the POLR. 1.28 Ohio St3cl 517,

2011.-Olaio-1788o 947 N.E.2d 655, 125R30.

[1( 91 `fhe case was remanded to allow the conm-iission the option to

consider whether (1) "a. non-cost-based POLR charge is reasonable and lawfa:ls" or

(2) "it is appropriate to allow AEP to presciit evidence of its actual POLR costs."

Id. at ¶3 0.

B. ^emarid Pro€eedir^^^

^11401 On remand, the commission issued its May 25, 2011 order,

directing that A.1-113 file revised Wiff-, making the recovery of environmental-

investment carrying costs and the POLR charge sub^ject to refund as of the first

billing cycle of June 2011. 'r'tae order provided that if the cormnission. ultimately

cieterrnines that these cha.r^^s are to be refuncjecl to customers, interest may be

imposed on the amounts collected by AF-11 in the interim.

(Iff 1.I) Following a five-day hearing, the crsm.mission issued it-, opinion

anci order on October 3, 2011. 'I'lx^ commission detertngned that the

environmental-investment ca^in,^ costs were lawful under R.C.

4
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4928.143(B)(2)(d). Rer^^^^ (J^^^r at 14-15. Because tb.^ ^onm-ii^^^^n approved

the recovery of carrying costs, no ^efwid was ordered of those that wes-e collected

during the ^emand. proccedi^igs.

JT 12) In addition, because the commission fa^wid that AEP had failed to

submit any evidence of its actual POLR costs, it ordered !EF1 to remove the

POLR charge from its tariffs. Remand Order at 22-24 and 33. And consistent

with its May 25, 2011 order, it also directed AEP to refund to customers the

amoi.mt of the POLR charges collected durifli,^ the ^emantl proceedings (i.e., from

the first billing cycle in June 201. 1. until the October 3, 2011 remand order). Id at

33-34, 'I'he ESP was set to expire at the end of20l.l., which was two months after

the ^omrraission."s remand order and two weeks after the final rehearing entry. As

a result, AEP was able to collect nearly 0 of its POLR costs d^ning the t-rm of

the ESl', excepting fiorn oTune 2011 to December 2011 (the end of the 1;SP),

^^ 13) Dun.r^^ ^e.remarad proceedings, C3^^ and ll;U had also requested.

that the commission allow c^^on-ier^ to recover the POLR mid eravirr^^ental--

inves^en^ carrying charges that AFT had collected from April 2009 through May

2011 (when those cbarges 1^^^anic subject tarefund by order of the commission

oai re-mand). In the lalitial ESP proceedings, the commission had allowed AEP to

phase in its rate increase bv deferring the $ecoverNy of a portion of a.^^^^al fbfal

costs i^eu-tred during the ESP period. tJnd^r this part of the p1aTi, the balance of

the deferred fuel costs remaining at the eitd of the1=_;^P would be recovered with

carrying charges from 2012 to 2018. ENk`-' Order at 20-23 , On remand, OCC and

IEU ar"ed that the corxirnissi^^ should reduce the balance of the deferred fuel

costs to be collected from customers by the amount of POLR and envlro^^^^tal_

investment can-ylrzg costs collected, on the theory that those charges were not

lawfutlv collected based on ilus court's rejectaon of them in the first:I;SP a-ppeal.

[I( 141 The corrmission., however, refused, reasoning that any adjustment

of the deferred fue1.-cost balance to a^coiant for the collection of the past charges

5
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would violate this court's prohibition agaitist retroactive ratemaking. Remand

Order at 35-36,

{I[ 15) OCC's and IEU's applications for rehearing were denied, and this

appeal followed.

111> ^'sTANDA-RD OF REVIEW

{116) "R.C. 4903.13 provides that a 1D'UCO order sha.l be reversed,

vacated, or modified by this court only when, upon carasaderatzon. of the record,

tb.e court finds the order to be Lm.l.awfW or unreasonable." Const^llafifon

JVew1,-'nerDx, Inc. v. Pub. (Ai1. Comm., 104 Ohio St.3d 530, 2004-Ohio°6767, 820

N.E.2d 885, T 50. We will not reverse or modify a PUCO order on questions of

fact when the record cotixairks sufficicgit probative evidence to show that the

commission's decision was not manifestly against the weight ^^^^^ evidence and

was not so clearly urasupprrted by the record as to show misapprehension,

mistake, or willful disregard of dutye -Monongahela Power Co. v. Pub. titzl,

Comm., 104 Ohio St.3d 571, ^004-Ohio-6896s 820 N.E.2d 921, ^ 29. The

appellant bears the burden of den-ionstratilig that the PUCO's decision is against

the manifest weight of the evidence or is clearly unsupported by the record. Id.

{1^ 17) Although the court has "complete and independent power of

review as to all qyest€OD.s ^f NAN" in_ apr^eals from. the P1_TCO, Ohio My':r^n C`o. v.

Pub. r-Ttal. Comm., 78 Ohio St.3d 466, 469, 678 NoE.2d 922 (1997), we may rely

on a. state agency's expertise in interpreting a law where "highly specialized

issues" are involved and "where agency expertise would, therefore, be of

assistasiec in diseem^g the presumed in.^ent of our General Assembly."

Consumers' Counsel v. Pub. tittL Comm., 58 Obio St.2d 108, 110, :188 NeE,2d.

1.370 (1979).

V. DisCUSsIi^^

fTl 18} OCC; and 1E, U challenge the commission's ord€:rs on two primary

grounds: (1) the orders ^^p-roperly authorized the recovery of carryiagg costs

6
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associated wi.th environmental i-n^^strnents wider R.C. 4928.143(B)(2)(d) and (2)

the orders improperly deriied the recovery of the POLR charges and

environr^e.ntal-^^i-,^res-u^:^^^it carrying costs collected by AEP from. April 2009

tb.rough'4,'Iay2011. None of appellants' supportiiig arguments j€istif^ reversal.

A. The commission's decision to permit recovery of cariy^^^ charges

under R.C. 4^28o143(B)(2)(d) was lawful and reasonable

^15 19) In its first three propositions of law, IF', U argues that the

commission erred when itfound that AEP could recover ^crw^^ carrying costs

associated ^wix^^ envgro^^^tal investments ^^suant to R.C. 4928.143(B)(2)(d).

T'he following background is pertinent to resolving these ^laiins.

^^ 201 In the initial EISP proceed€"iigss the commission pe^^itted. AEP to

recover the incremental capital carrying costs on past environmental investments

after January 1, 2009 (the beginning of the E.SP period). AEP itself had inade the

environrnenta^ investments between 2001 and 2008, but they were not i-n.^luded in

rates before the.';3f' Order. See ExV' Order at 28. The cssTnmissioal, however,

fowid that th.e carrying costs were recoverable d€iring -the ESP period under the

broad langLiage of R.C. 4928.143(I3)(2), which states, 4c•Fhe [electric security] plan

may provide for or include, without limitation, any of the following," atid then

lists nine categories of cost recovery. See R.C. 4928. 143(B)(2)(a) tlixough (i). 011.

appeal, we reversed the ^^^^^^^on."s order on that poayit and remanded ihe

matter for the commission's specific deter:raination whether any of the nine

categories listed in R.C. 4928. 143(B)(2)^a) througb. (i) authorized the recovery.

In re Application of C€^lu.^^^s & Poa^^r Co., 128 Ohio St.3d 512, 201 1-0hirs-

1788s 947 N.E.2d 655, 1C 31w35e

Ili 21) OD remand, the cr^inmission determined ^^at. R.C.

4928.143(B)(2)(d) perrngts AEP`s recovery of carrying costs. Remand Order at

13-15. Subs,ectioai (d) provid^^ ^^hat an ^^P.ma^ include "[flerms, conditions, or

charges relating to ^ * * carrying costs * * * as would have the ^^^ect of

7
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stabilizing or pro-4radlng certainty regarding retaal electric service." ri tum, R.C.

4928.01(A)(27) defines "retail electric service" as "any service involved h-i

supplying or arranging for the supply of electricity to ultimate ^onsuniers in this

state, from. the point of generation to the point of ccsnsaaa^.ption.54 According to the

corrimgssian, the record evidence demonstrated that the er^^iroym^^ntal--investmen:^

carrying. costs "have the e°'r̀.̂ect of providing certainty to both the Companies and

their customers regarding retail electric. service, specifically generation serwice.=,

Reynancl Order at l.#, "I`he commissioti. confirmeci, this finding on. rehearing and

further foun.d. that the carrying costs contribute to "stabilizing prices," which

benefits AEP`s customers. Nos. 08-917-EL-^^O and 08-91.8-l;L-SSO, at 5-6

(Dec. 14, 2011) (the "Remand Rehearing E^^tr)y')e

fklff 221 On appeal, IEU devotes its first tlree prs3positi€^ils of law to

arguing that the commission misstated the applicable law and the :facts.. 'Wle wI.IJ,

address each claim in tum.

1. The utility is ^^^^^ required to prove ^hat charges are

(l5^^^^^sary45 in order to recover costs under RAI

4928Q143(B)(1)(d)

23) :1n proposition of law No. 1, ^EU contends that the commission

misconstrued R.C. 4928.143()3)(2)(d)9^ requirement that carrying costs "have the

^^l'ect of stabilizing or providing certainty regarding retail electric service." :CEU

raises two challenges here: one legal (statutory interpretation) ^nd one factuale

We reject 11"U's arguments for the reasons thatfol.lowe

a. IEti has not demonstrated that IIqC9 4928,143$^^(2)(d) imposes

a 4finecessa$'^^" requirement

{1[ 241 1EU offers a single challenge to the cornmissioii's interpretation of

R.C. 4928.143(13)(2)(d)5 which allows an ESP to include "chaTges relating to ^ *

^ carrying costs * ^ * as would have the efTect of stabil°azi-ng or providing

certaiiity regarding retail el^ctn^ service." IEt7 argues that for carrying costs to

8
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fit uyider the statute, ADIP mu.st demonstrate that the costs were necessary. lELJ

prerrdses its argument entirely on the dictionary definition of "s^ertai-rity,s' citing

Webster's r^frit^^ ^eut Collegiate D8ctgor8ary 222-223 (1983). Relying on its

preferred defingtia^il, IEU assei-ks that "certainty," as used in the statute, "denotes

that the retail electric service is made probable of t^^cLirrence, deperadableo or

reliable." Based on this definition, IEU asserts that AL,^ had the burde-n. of

showing that the carryiiig costs were "n,zr:essary to m^.c it proba^le. that

customers would receive retail electric service." (Ernphasgs added.) Although it

is iiot entirely clear, IEU appears to argue that AEP bears the burden of.justlfyirag

the carrying charges, which required it to demonstrate that the provisao ra of retail

electrlc service would become less probable if the carrying costs were excluded

from the ESP, i.e., that carryiiig costs are necessary. IEU has -fiot demonstrated,

however, that R.C. 4928.143(B)(2)(d) contains a necessity recl,uiremeiit.

^^^ 251 First, contrai-y ta) lEU's representations, the Webster defiraltior^

used by IEI) does not define "certainty" in terms of "probability €^^^^currenceo=s

IT. 261 Second, and most irnpoi-tantlyy, the st^.t-ute does not expressly

require a showing of rrecesslty. W^en interpretiiig a statute, a court must first

examine the p1ain language of the statute to d^^ennine legislative intent.

CIevet°and Alobale Radio Sales, Inc. v. Verizon W^^eless, 113 Ohio St3d 394,

2007mOhio-2203, 865 N.E.2d 1275, i; 12. 'rhe court n-iust give eff'ect to the words

used, n-iaking neither additions nor deletions from words chosen by the General

Assembly. Icl. See also Columbza Gas Transm. Corp. v, .Z;evin, 117 Ohio St. M

121-, 2Q084Obio-5l l, 882 N.E.2d 400,119. Certainly, had the ^'̂ eneral. Assembly

intended to require that electric-dist-€butl^n utilities prove that carrying costs were

"necessary" ^efore, tlif-y cou:Id. ^e recovered, it 3xould have chosen words to that

ef-rect.

11271 Third, 1l,"U'^ argument otherwise fi-nds no support in the statutory

language. Although R.C. 4928.143(B)(2)(d) does not expressly r^qyia^e a showing

9
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of necessity, it does expressly impose a standard 1-b^ recovery. 'I'^^ statute

authorizes cost recovery through sucli "[flerms, conditions, or charges * * * as

would have the q^`^ct of stabilizing or providing certainty regarding retail electric

serrice.}" (Ennphasis added.) The critical problem for ll;U is that it attelgzpts to

prove its theory solely through the meaning of a single word in the statute ------the

word "certainty5°__---_to the exclusion of all others. But t-h^ question is what R.C.

4928.143(B)(2)(d) means when read as a whole, and IEtJ never explains how the

statute as a whole supports its position.

^^ ^^^ In the context of :CI;l-1'^ ^^^^ent, the word "necessary" denotes

soixaethin,^ that is essential, indispensable, or absolutely required. &e Web,ster's

ThardNew International Dictionary I 51 0-151 1 (1 986). Yet IEU never explairis

how the phrase "as would have the ef1`ect of stabilizing or providing ^^rtai-nty

regarding retail el^ct-rac service" imposes anecessity requirement. Indeed, it is

anything but self-eviden^ that this phrase requires the utility, to siia^^ that ca-rry1ng

costs are necessary (absolutely required or indispegisable) before they may be

recovered. That is, nothing supports ^EU`s assertion that the utility must prove

that the provision of retail electric service would be less probable (or certain) in

order to recover cost,.^ urader the statute.

J^ 291 In'th^ end, the commission's finding that R.C. 4928.143(B)(2)(d)

does not require a showing of necessit-v is entitled to deference &S ^In

interpretation of a rate-related statutory provision if it is reasonable. See In re

Application of Colaambus E Power Co." 134 Ohio St.3d 392, 2012-0k^io-5690,

983 N.E.2d 276, ¶ 36-38. We find that it was. Therefore, we reject Il;U^

argument.

b. The record ^upported authorization of the carrying charges

under the requirements of R.C. 49280143(B)(2)(d)

15301 IEU also contends in proposition of law No. I that the evidence

before the ^^^^^^^on did not support the legitimacy of the carrying costs under

io
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R.C. 4928.I43(B)(2)(d). After review, we hold that IEt1'^ evidentiary claim lacks

merl#.

{I 311 The cougzr-nission found that the record supported the atitlaorization

of the crarrying costs w-ider R.C. 4928.143(B)(2)(d) as having the eIfect of

providlaig certainty to both AEP and its customers ^^^arding retail electric service,

specifically generation service. Citing the testimony of AEP ^wftness Nelson, the

commission found that the enviroramental-1.nvesty^ent carrying costs allowed,AEP

to continue to provide irsw-cost generation power, whl.ch had the effect of

lowerl.rag the price of retail electric service. Nelson did indeed testI.^y% to thiso He

testified that the envirora^entalw inves^^^^ carrying costs were necessary to allow

AE.P to keep its ^oal-fixed generation plants rmngng. Nelson explained that AEP

had made significant capital investments in environmental improvements to its

generating plants and that capital expenditures are typacallv long-li^ed asscts that

are recovered over the life of the asset. According to Nelson, the inclusion of

carrylaig costs in the ESP compensated the cs^^pan.y for the investment in its

generating plants. He also testl.fied. that retail customers benefitted from the IowLL

cost lso-wer generated from these plants because AEP passed those lower costs

^ough to its custorgaerse

32) IEU, however, fatalts the commissl.or# for relying on Wel^on's

testimony, asserting that Nelson did not address the rele-vant question of whether

the carrying charges would have the effect of makizig ret-,i.l eleetTic servir-e more

^ertain.. According to IEI1, "the availabIlit-y of lower cost power does not support

the finding" that. the environmental investments (which gave rise to the carrying

cos-[s) "made the availability of i1-te power more `^ertaan.' " But R.C.

4928.1 43(B)(2)(d) does not r^quire a showing tla.at the investment underlying the

carrying costs makes "the availability of the power more certain." As already

discussed, t1^^ statute req-uares only a showing that s`[I]ezms, ^on(lgtaors, or charges

* * ^ have the effect of stabilazi-ng or providing certainty regarding retail electric

11 "
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sera%ice.`y N'e(son testificd that the environmental-^^^^stjgient carrying charges

were am.poitant to AE,Pss ability to provide generation power at a cost that was

below the a^^arket rate for purchased power at that time, whic1i in turn. had the

effect of lowering or stabilizing the price of retail electric service. Generation

falls wattiin the definition of "retail electric service." See R.C. 4928.01(A)(27)

(defining "retaal electric service" as "any service involved in supplying or

arranging for the supp1y of electricity to ultimate consumers in this state, froni the

point of generation to the point of corsumption"). I hus, Ne1son's testimony

explicitly confirms what the commission found.; that the carrying charges l-tad the

effect of providing certainty regarding retail ^^^^^ric sei-vice, specifically by

providing reasonably priced electric generation scfl vice.

. {T331 As a final matter, IEIJ contends that the commission ignored

evidence that contradicted its finding that customers Y^enefitted from the lc^^^r-

cost power generated ^^om AEP's coal-fired plants. IEU refers here to testi^^^^v

from its ^^ectative director, Kevin M. Muaray3 describing how regional

iransmission. organization PJM Interconnection' dispatches power to meet

demand. ^EU states that PJIM------rather t^ia^^ AEP-is charged with di^patchdiig

generation power to niect the load of AEP's customers in AEP'^ service territory.

IEU's poi-nt seenis to be that AEP's customers do not benefit from thf,-,

power because AEP does not provide power generated from its own plants

dareetly to its own customers.

(Iff 341 The commission, however, did not ignore Murray's testimony; it

deemed his testimony irrele-€rant. According to the ^onimission, the manner in

which IDJM a^^^patch^^ power is not relevant, because AEP generally uses its own

generating units to serve its customers and passes the benefit of the lower costs of

PJM is a multiutility regaonal transmission organization designated by the Federal Energy
Regulatory Comrc3assion. to coordinate the movement of vrtioPesale electricity in all or part of 13
states----- iticludin.g Ohio-and tfie District of Columbia. See generally Ohio Consumers' C'ounve,t
v. Pub. ll^^l. Comm., l.l l. Ohio St.3^ ^84, 2006-Ohao-58-53, 856 N.E.M940, T 5-6e

12
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power to AEP customers tlz^ough reductions in the fuel-adJlustn^ent clause. IE^.^9s.

claim that t^urray"s testimony on this su:^^ect was "unrefuted" is unfounded. I'}ae

cormi-ii.ssion did cite other testimony as a basis to reject Murray's testimony.

ITI 35} In the end, IEI7 asks the coini. to reweigh the evidence. I3ut that is

not our function on appea1.. See, e.g.7 Elyria fioundry Coo v. Pub. IltiL Comm.,

114 Ohio St.3d 305, 2#107-O:luo-4l64s 871 N.E.2d 1176, 39. As the

commifision.'s orders were amply supported by the record, we r(^ject IEU's

evidentiary c1aim.s.

2e R.C. 492139I43(B)(2)(d) does not require an cerinomic basis for

recovery

{If 36} In proposition of law No. iI, IE^.,^ asserts that to recover

eaivironmental-gnvestment carrying costs under R.C. 4g2$v1.43(B)(2)(d), AEP

inust first show that its other revenues were insufficient to coa^pensate it for

prsavadl^^^ generation service. Conceding that R.C. 4928.143(B)(2)(d) does not

expressly require an economic justification as a prerequisite for authorizing cost

recovery, IEU nevertheless avers when the corrflmissi^^i autliorized the recovery

of carrying costs on remand, it fOed to abide by its "economic need" policy

established in the.ES,^ Order.

f 37} IEII's position is premised on, the part of the ESP Order that

addressed two plans proposed by AI31:I3 to improve its distribution system. AEP

had sought approval and cost rec€^^erv for a series of plans d.esigned to ^ode:rn^^e

and improve its vegetatio^^ ^-ianagement9 underground-cable maintenance,

distribution automation,2 and ov^^^ead-eqiaipment inspection under R.C.

4928.I43(B)(2)(b.)" which allows an ESP to include provisions regarding the

titility's distribution ^ervice. See RV Order at 30-34.

ZDi.sta-F.butaoEx. automation is an advanced t^^b-nology that improves service reliability by quickly
3dentif'y3^g and. isolating faulty distribution-line sections and remotely xestor3ng, service
anterrup#ions. S`ee g^=nerally htR.l,fwww.eeweb.con3lbla^R/i3is;hs3lasabi^^^/disb-ab-ateon-UstemsLL
autonxat^on-apt:m%zattQr^^art-I (accessed Fel), 7, ^014).

13
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115 381 'I'he comraission fouiidry consistent witli its prior decisions, that a

distribution rider established pursuant to R.C. 4928.143(B)(2)(h) s.hould be based

on the electric utility's prudently incurred costs. ESP Order at 34. But coritraxy

to IEU's claim, nothiiig suggests that the ^^^m-nassia^n intended this policy to also

apply to R.,C. 4928J43(l3)(2)(d). IE-'I^ points to no language in the ES11 Order

that this policy extends beyond t1-ie provisions for dis^ibuIion-cost r^^ovety in

R.C. 4928,143(B)(2)(h). 'I'he commission did not mention R.C.

4928.143(B)(2)(d), and we decline IEUT's invitation to read an economic-need

policy into the language of that statute. Therefore, IEU's second proposition of

law is denied.

3. [EIT's claim regarding R.C. 4928q143(B)(1) is moot

11139} In propositioii of law No. 111, IEU maintains that the €:onnniss^^^

exceeded the scope of this ^ouT'c$s remand instructions wheil it relied on. R.,C^

4928.143(B)(1) as "an. alternative theory" tajusti^ recovery of the carrying costs.

We find it tj-nnecessuy to determine Wli.eth.er the cormnissi^^ erroneously relied

on R.C. 4928.14^^^^(1)o because the commission was clearly authorized under

R.C. 4928.I43(B)(2)(d) to approve the canyang costs. A^cord.in9. ly , we dismiss

IEU's third proposition of law as moot. See.A.rmco9 Inc. v. I'ub. Util. Comm. s 69

Ohio St.2d 401, 406, 433 NY.2d. 91-:I (1982) (this ^^^^rt. does not indulge itself i^.1

advisory opinions).

B. ^IEU has waived its challenge to the collection of carrying costs d^^^^

the remand proceedings

f¶ 40} In proposition of law No. IV, IEU challenges the comrnission7s

decision to allow AF;P to recover carryiiig costs during the remand proceedings.

The cona-ngssiox^ had issued c-m order on May 25, 2011, allowing AEP to continue

to collect these charges d^^^^^ the ^ernand proceedings. The order made the

collection of the charges subject to refund in the event that the c€^inmission found

that they were not authorized by one of the categories of R.C. 4928ol4a^^^(2).

14
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1^^ meant, according to IEU, that the commission allowed recovery of carrying

costs during ilic remand period, i.e., a1ler this court struck dowm the basis for their

recovery and before the commissioii authorized recovery on. an a1^ema^e basis.

Thus, recovery of those costs (Iiari.^^ the. remancl period was unauthorized by law.

1^ 411 IEU failed to preserve this issue by not c1ia11en^ing the

commission's May 25, 2011 order until November 2011, after the c1^^ges subject

to refund had already been collected. By waiting six m0itths to challenge the

order, Ilal^' deprived the conunissaon of an opportunity to ctir^ any error -vvhen it

reasonably could have. The issue is therefore waived and will not be considered.

&e, e.g., Parma v. .f'ub. Lj^iL Comm.5 86 Ohio St. 'd 144s 148, 712 N.E.2d 724

(1999) ('`By failing to raise an objectlon until the filing of an. application for

rehearing, Parma deprived the conimisslon of an opportunity to redress any lnjwy

or prejudice that may have occurred").

C. The appellants have failed to show error in the orders denying the

recovery of previssusly collected POLR charges

(1[ 42} In its first and only proposition of law, OCC argues that the

cOrm-iission erred when it allowed AEP to retain the "unlawfW." POLR charges

that .t^r3:1? collected from customers during the term of the ESP. In the ESP Order,

the commission autl^orixxr^ a pba^^-i^ of AEP`s rates dusirs the ESP period bv

allowing AEP to defer a portion of its annual incremental fuel costs for recovery

after the ESP expired. OC^ argues that the corn-inlssion erred wl^^ii it refused to

reduce the deferreslLLfael-c0sts balance by an amount equal to the "unjustified"

POLR charge. Like-wise7 IE^J argues a^i propositions of law Nos. V through VII

tl-iat the commission was required to reduce the ^^^^^ed-fue1-costs balance in ^i

amount equal to the unauth0n.zed. POLR charge. 3

' ILU also sought to reduce the deferred fuel costs by the amount of the envira^nmental-invest-c^en^
^anying charges collected by AEP ^^^ou,gh May 2011, on the theory that those charges were
unlawffil&y collected. See In re App1ir,aPion a^Columbus S. Power Co., 128 Ohio St,3c3 512, 2011-

15
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{¶ 431 To understand appellants' arguments requires a re-view of the

cr^^ningssion's approval. of A.E'Ys, anc.umd fuel costs and deferred fuel costs in the

ESP Order. Therefore, the followi^^^ background is provid.ed. to place this issue

in proper context.

1< 'I'he commission's approval of the Fuel, Adjustment Clause and

deferral of fuel costs

(Iff 44) ES:l?s may provide for "falut^matic recovery" of "the cost of fitel

used to generate the electricity supplied under the [standard service] offer,",

"provided the cost is prudently gncti.r.eed.95 R.C. 4928.143(1^)^2^(a). The Fuel

Aqjustment Clause ("FAC") is a mechanism that provides for a separate charge

from the base rate that will automatically adjust as the cost of fuel ^uctuateso If

fuel costs rise, the base rate will stay the satnep but the FAC will rise

automatically without a new rate case. ESP Order at 14- l. 54 1 8-1 9.

{J[ 45) It is important to remen-iber that no matter how the baseline was

calculated, only actual fuel costs wal]. be recovered. See In re Y1pplis:atiran of.

Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788s 947 N.E.2d 655, T

66. 'Fhc FAC , mechanism includes quarterly adjustments to reconcile actual fuel

costs incurred, which establishes the new charge for the following quarter. ".I'he

FAC mechanism also requires an. annxial lvrudency anc3 apcountin.g review. Tl-tese

are designed to cont.rol. for any over- or underrecoveries that may occur within a

particular quarter. ESP Order at l. 4-1 5.

(^^ ^^^ In the ESP Order, the commission established caps on how much

AEP could inermse its rates each. plan-year to ensure rate stability and to mitigate

the impact on customers. ESP Order at 22. R.,C. 4928.144 authorizes "any just

and reasonable phase-in of any electric distribution utility rate * ^ * as the

commission considers necessary to ensure rate or price stability for consm-ners."

Ohio-1788, 947 N.E2d 655, ^j 31-35. We have already held that AEP's recovery of ca.xry^^^^
charges was authorized under FaCo 4928a143(B)(2)(d), rendering this claim mo&,.

16
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Under the rate caps, AEP could increase its bills only by a set percentage each

year. During the term. of the ESP, AEP deferred for ^^iture collection a portion of

the annual incremental FAC costs (i.e., fuel costs) that exceeded the rate caps. ln

short, amounts earned during each year of the ESP but not collected would be

placed into a "deferral" ^co€.^^ and., as required by statute, accrue "carrying

charges," a type of fimancing charge added to them. k5ee R.C. 4928.144; .^^YP

Order at 22.

2. The appellants' proposed ^em^^y vloliites the rule against

retroactive ^^^^^aking

47^ On appeal, ^^C and llalJ challenge the commission's decision to

refijse to adjust the FAC deferral balance. ®CC and lEU^ ^^^k a reduction in the

FAC deferral in the ainount of'^^^8 million, the amount of POLR costs collected

by AEP tr^m April 2009 through May 2011. OCC and JEU both characterize

their proposed adjustment of th^ FAC deferral balance as a prospective offset of

revenues deferred for future coll^^^^on.^

flff 481 OC^ and IEU effectively ask the court to direct the commission to

order a refund of the POLR revenues that AEP had alreadv collected from

ciLs^omers during -tl^^ ESP ^erm- >specaficaly ^°om.Apail 2009 through May 2011.

Their theory is that the c:l^aiges were not 7^^.r1`illly collected hes,a3^se ^^^s, cottr^-

rqjec tecj the POLR charge in the first ESP appeal, as did the commission on

xemarid. We hold, however, that the law does not require r^^overy.^f the POLR

charges. Cirantijng appellants' recl^^ie^t would constitute retroactive ratemaking.

a. R.C. l"it1^ 49 forbids retroactive ratemaking

11149) Seeking to recover excessive rates charged during the appeal of a

cc^inina^^ion order is exactly the action this court found co-iitrary to law in Keco

4 The cornn-tis.sion has approved a meeli.aEiism for AET to collect the deferred fuel costs (the
deferred FAC balance) with care5;in^ charges, so the revenues at issue are currently being
collected. See 1n re Application of Coluvrs_hu,s^ S. Power Co. for Approval qf Mechanism to
Reeover Deferred Fuel Costs, Pub. Ufi1. ^^irim. No. 1 14920-EL-RI^^ (Aug. 1, 2012).

17
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Industries, 166 Ohio St. 254, 141. NeE.2d 465, ^aragrapl€ ^two of the syllabus (R.C.

'1'itle 49 "affords no right of action for restitution of the increase in charges

collected during the pendency of the ap. iaeal9S). Likewise, in Lucas ^:y. Cornmrs.

v. Pub. Lrtil. Comm., 80 Ohio St.3d 344, 348, 686 N.Ea2d 501 (1997), the court

a-uled that "utility ratemaking * * * is prospective otilys, and that R.C. Title 49

.'prrshibit[^] ^^^^^^^^s from obtaining refunds of excessive rates that may be

reversed o^i appea.l." Moreover, the ^ouft has consistently applied Keco and

refused to gratit refia..rads in appeals 1-iom commission orders. Ohio Consumers'

Counsel v. Pub. UtiL Comm, 121 Ohio St.3d 362, 2009-Olia.om604, 9€14 N.la`.2d

853, ^ 21, citing Keco ("any refund order would be contrary to our precedent

declining to engage in retroactive ra.temakin^^)F Green Cove Resort .t' 0Wners`

Assn. v. Pube UtiL Comm., 103 Ohio St.3d 1.25, 2004-0hio-4774, 814 N.E.2d 829,

T 27 C^Neither the commission nor this court can order a refund of previously

approved rates, based on the doctrine set forth in Keeo These cases

teach that present rates may not make up for excessive rate charges due to

regulatory delay, which is exactly what ^CC and IEU are seeking here.

ba Appellants' theory that th€. POLR charge was unlawfully

collected is wrong

50} As noted, appellants seek to recover charges that were already

collected in. rates on the theory that the charges were izot lawful based oii. this

court's r€^jectioai of the POLR charge in the first ESP appeal and on the

^onuriission's similar rejection of the POLR charge on remand. More

specifically, OCC and iELT argT,a^ that the pb.ase-in of rates in the ESP was not

"just aad reasonable," as required by R.C. 4928.144, because the dei"er.red FAC

balance was calculated in part on the unl.awf=il POLR revenues collected by AI=;1?.

,S'ee R.C. 4928.144 (authorizing the c€^numission to order "any j^^^ and reasonable

pb.aseman of any electric disxnbutitsn utility rate * * * as the commission considers

n^^^swy to ensure rate or price stability for consumers"). And the reniedys
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accord^^ig to appellants, is to deduct the un.lawful ^OLR. revenues from the

deferred FAC balance that would otherwise be charged to customers.

jl,̂ 511 There is no basis, however, for appellants to claim that the POLR

charges that were collected frc^m April 2009 to May 2011 were "unl^wfil1." Keco

holds that rates set by the coiniraission are lawful until such time as this court later

finds that the commission erred in settix-i^ that particular rate. Keco, 166 Ohio St.

at 259, 141 NoE.2d 465. &e also Lucas Cty. Ce^mmrs. v. Pub, ^'.^lzt. Comm., 80

Ohio St.3d at 347, 686 N.Eo2d 501 ("while a rate is in effect, a public utility must

charge its consumers in. accorciance witl^ the commgss^on-approveti rate

schedule"). Moreover, a remand order of this court does not automatically render

the existing rates unlawful, as "the rate schedule filed wrath t1-ie commission

remains in effect until the commission ez^^ctites tWs court's mandate by an

approvriate order." Clevelarid Elee. Illum. C(^, v, Pub, C^mm., 46 0 hio

St.2d 105, 346 N.E.2d 778 (1976)s paragraph two ssl°^^ syllabus (holding that a

decision of this court to reverse and remand an order of the commission "does not

reiiistate the rates in efi-"c;ct before the commission's order or replace that rate

schedule as a matter of law, but is a mandate to the commission to issue a new

ordery').

{11 52} We reversed the POLR charge ori April 19, 2011. In re

Application qf CoIumbus & Power, 128 Ohio St.3d 512, 2011.-Oh1o-17885 947

N'.E.2d 655. On remand, the commission ordered that POLR charges not yet

collected would be ^ubjj ect to refund as of the first bll_t°an g r-ycl^ of June 2011.

Remand Order at 39. Whein. the ccanm-tission g^stied its remand order, it directed

AEP to r^ftmd ibe POLR charges collected during the remand proceedings. Id. at

34. Thus, the deferred 1-0AC balance-which was calculated ^ii-rgng the ESP torm

(2009-201 1 )-was iiat derived from. "unlawful" POLR charges, as the appellaiits

coaitend.
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C. T:he existence of the FAC deferral balance is of no avail to

appellants in this case

Ilf 53} Appellants contend that the existence of the (leferTed FAC balance

creates a mechanism that allows for prospective rate adjustments to fully remedy

the POLR o-ver^^harges, without running afoul of the prohibition against

retroactive ratemak-iarg. We disagree.

{I[ 54) The fact that the deferred I"ti.el costs flna^ provide a mechanism to

adjust rates prospectively does not alter the nature of appellants' requested

remedy. The appellants are seeking to recover-through arz adjustment to current

rates------POT.,lt charges that already have ^^^e-n. collected from customers a-nd later

were found to be unjustified. The rid^ against retroactive ratemaking, however, is

clear: present rates may not make. up for revenues lost due to regulatory delay. In

re Applics^ataoi? of C:'r3lu^^^us S. Power Co,, at 1' 10-1l.,

d. The court lacks jurisdiction over the appellants' ratemaking

and accounting arguments

11551 OCC claarrrs that any adjustment to the deferred 1"Liel costs does not

result in retroactive r°at^i-naking ^^catas€^ the commission was not engaged in

raternaking when it established the FAC mechanism and FAC deferral balance. In

a similar vein, OCC and ^EU maintain that the commission was not engaged in

r'aternakl^g because the FAC deferral component was only an accounting

mechanism. 'rhe ap-peIlant^ have forfeited these claims by failing to present them

to the commgssior•i on rehearing. That failure jurisdictionally bars the court frorar.

^onsidenng them, See R.C. 4903.111, C.7oa^^umers' Counsel v, Pub. ^^iL Comm.,

70 Ohio St.3d 244, 247, 638 N.E.2d 550 (1994) (citing cases). See also Discount

C'ellulary Ine. v. Pub. [Jlil. Comm., 112 Ohio St.3d 360, 2007-0hio-535 859

N.E.2d 957, 1 59 ("when an appellant`s grounds for r€:lr^^^ fail to specifically

allege in what respect the PUCO°s order was, unreasonable or unlawful, the

requirements of R.C. 4903.10 have not been met").
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e, The appellants failed to avail themselves of the only remedy

available to thems a stay under R.C. 4903r1.6

{^ 561 AEP collected $368 million in P0:C,R. ch.arges during the ESP,

wit1^out wiy evidence that would justify the cost recovery. But under .^.'eeo's no-

refund rule, AEP is permitted to keep it, resulting in a windfall for AEP. While

we r^cogi^ize that this particular outcome is unfair, as We iio1ed in Co1u,^^^^s S.

Power, any unfairness must be viewed in the context of the larger legislative

sc}^^ine;

As Keco and other ca:^^^ have noted, the statutes

protect against unlawfully 1-iigh rates by allowing stays. R.C.

4903.16 authorizes the court to stay execution of c€^^iu-nissiora

orders. * * * This section mak.es "clear thit, the General

Assembly intended that a. public utility shO collect the rates

set by the commission's order, giving, however, to any person

who feels aggrieved by such order a right to secure a stay of

the coll^ctaor.i of the new rates after posting a bon€i."Keco, 166

Ohio St. a125 7, 2 0,02d 85, 141 N.1;.2s1465. The stay remedy

64comp1ete1;^ abrogated" the form, of refiin.d. (a restib3tion order)

sought in that case. Id. a1 259.

Columbus R Power, 128 Ohio St. 512, 2011._Ohio--1788, 947 N.E.2d 655, 1 1.7a

(Iff 57{ Critical for both OCC and IETJ is that they failed to obtain such a

stay from this court in the first ES1I appeal, at a time when the POLR cha-rges

were being co11ec1ede5 O^C aiid IEU do ^^^t address R.C. 4903.1 6,1^t alone offer

an argument against its application.

^ Before filing the instant appeal, C3^^ attempted to stay the collection of the ESP rates, filing an
action in pr+^liibition., an. action in procedendo, a premature appeal, and a motion to siispend ttic
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D. I'h^ ru^^ against retroactive ratemaking bars a4ia^^^^^^^^^ in this case

to delta reventaesg the Universal Service Fund rates, and the

^^^ni^citnttymexces^ive-^^^^in^^ test

{T, 581 In proposition of law No, VIII, TETJ claims that in addition to

reducing the deferrednfuel-costs balance by the POLR, the commission was

reqiii.red to make downward adjustments in otli^r areas due to AEP's unlawful

recc^^ety of POLR ^evenues, IEU idetita^`^^^ delta revenues, 1.11niversal. Service

Fund C:.USF7) amounts, and the significantIyn^^^^^sive-eam^^^ test ("SEET'S'),

as areas that it believes warrant additional adj taStmentS.6

.11591 IEU's theory is that the unlawful1'OLIZ. charges axe "embedded" in

A^;^''s collection of delta revenues, i_TSF charges, and annual ESP eantings!

causing these revenues to ^^ overstated. We have already rejected IEU's theory

that the POLR. charges were unlaw.fiul. Therefore, we dismiss 1EM's proposition

of:Eaw (No. VIII.

V. CONCLUSION

ESP order. "Fhe difficulty foa• OCC is that ^t.fai1.ed to seek a bond, as required by R.C. 490:316,
^.ree ln re Application of'C:olumbus S. Power Co., g'?^ Ohio St.3d 512, 201€-Ohio-1788, 947
N.E.2d 655, T^: 18-19.
6 Delta revenues are derived from discounted rate arrangements under R.C. 4905.31. Delta
r.eveniie refers to the amount of the discount: it is the difference between what the utility woixld
have collected under its tariffs and what it actually collected mdex the Liascoun, led rate. See ^'3^^^o
Adm.,Code 4901;1-38-OI(C). Delta revenue may be recovered (an whole or ie part) from all other
cugtomers. See R.C. 4905.31(E) (allowing utility to recover costs, anc.iuding, "revenue fore^one,,5
as a result of a discounted rate ^^^ernent). Somewhat similarly, the USF provides balt-payment
assistance to Iow-inconxe a-esideritial consumers, and other consumers pay USF charges to 3nake
the utility wcoie. R.C. 4928.51; Con.stellrztion Nev.tEnergy, Inc. v. Pub. Utid. Comm., 104 0-Iiio
St.3d 530, 2004-Ohio-6767, 820 KE.2d 885, J 28, fa. 4.

As to the SEET, under R.C. 4928,143(F), electric distribution utilities are required to
undergo an amu-a^ cami_c3gs review. If their ESP resulted flra. "significantly excessive camings.,
compared to similar coir^paiiges, the utility r.xauq return the excess to ci.Lqtomers. See, e.g., In re
Application of Cok'urnbrss S: Power C,'o., 134 Ohio SL3d 392, 2012-0hio-5690, 983 N.F,2d 276
(the z;ouft's review of AEP4^ SEET for 200)).
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[$ 60] In summary, we hold that ^^C and lEI^ have not cam.ed their

burden of showi-ng reversible error in the commission's remand orders. Ohio

Consumer3' C,'ounsel v. Pub. (Jtil. ^."^mm, 1.25 Ohio St.3d 57, 2010-Ohio-134,

926 N.E.2d 261, q( ^^ and 'I; 73. Therefore, we affinn the ^ormnisslon's a^rders.,

Orders affirmed.

O'CONNOR, C.Jej and O'Do:pd"^vELL4KEN-NEDY, ^id FIi.E^TcH, J,l.s concur.

PFEIFER and OyN.^iu,, JJe, dissent.

^^^ ^^ER, Jv, dissenting.

aT 611 On reanand, the 1'IJCO has determined that AEP did not present

evidence of its Provider of Last Resog^ ("la'OLR`') costs. The PUCO stated that

the $368 mgllioii in 13011R. ^eveiiues that AEP had collected from customers was

c^nnju.stified.5' Nevertheless, the PUCO asserted that a refund under the

circumstances would be tantamount to retroactive ratemaking, something it is not

authorized to engage in. 5ee .^^^^^y Cly. Commrs. v. Pub. Util. Comm., 80 Ohio

St.3d 344, 348, 686 N.Ea2d 501 (1997).

11162] It is unconscionable ^hit a public utility should be able to retain

$368 million that it collected from consumers based on asstam_pt^ons that are

unjustified. The problern. stems fra^rn this couftYs 1957 deci:^ion., which

determined that "[w]her^e the charges collected by a public utility are based upon

rates which have been established by an order of the Public Utilities ^^inmission

of Ohio, the Eact dut s-uch order is subsequently found to be unreasonable or

unlawftd on' appeal to the Supreme Court of Ohio, in the absence of a statute

providing therefor, affords no right of action for restitution of the increase in

^barges collected durang the pendency of t1^^ ap^eal." Keeo Industries, Inc. v.

Cincinnati &&burban Bell Tel. Co., 166 Ohio St. 254, 141 N.Ee2d 465 (1957),

paragraph two of the syllabus. Clearly the time has come to overturn this case.
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{¶ 63} R.C. 4905.32, the statute on which the Keco decision is based, does

x iot state that there is "no right of action for restitution of the increase in charges

collected duriii^ the pendency of the appeal.'} In my view, that part of the opinion

is mere di.c1a, foolhardy, erroneous, and not binding on this court. Igideed, it

boggles the mi-nd that this court would ever countenance such a proposition: that

a public ti:tility should ^e allowed to fatten itself on the backs of Ohio reside^.ts by

collecting unjustified charges.

{T 64) In this case, we are talking about $368 ra-iillion in unjustified

charges that, instead of redounding to the people -%vh^ paid them, reside in the

coffers of a public utility without the justification of ^^ial costs. l'lias illusory

chax^^ %Arill b^coane pure unwarranted profit based on this court's declsion. today.

And it does not have to be this way.

65) Keco should be overtumed. Charges that are approved bv t1^^

^^^(-'°O but that do not withstand challenge in this court ought to be subject to

restitution.

^^ 661 A public u^ilitv ought not to receive unjust enrichment based on

charges that in the context of this case as detennined by the PUCO, clearly should

not have ^^^^i arwroved. R.C. 4905.32 states that utilities camot refand a rate

that has been charged pursuant to tbe, rate schedule fiIed with f1ie PUM yt, does

not say thcat this court cannot compel a utility to provide restitution for charges

that it has a,injus^ifiably collected. A practical way to unwind this case so that it

does n.ot shock the utility and its investors is to set off the unjusta.able collections

against future charges. The Ohio Consumers' Cotinsel has suggested that a direct

setoff against the deferred ftiel cost rider is an appropriate 'way for Columbus

Southem to provide restitution.

(J[ 67^ A-Il^^^ing A-EP to retain the $368 million that it collected based oai

chaxgcs that were raot j ustified is unconscionable. Doing so because of a 50-year
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old case that. is not supported by the statute on wbich it is based is ^^^cul^us,. The

ratepayers of Ohio deserve bett€:r. I dissent.

OS^^ILL, J. ^onCurs in the foregoing opinion.

Bruce ^I. Weston, C;on^umers` Counsel, ^^^ Maureen R. Gradv an d T'e n.-y

L. Etter, Assistas^t Consumers' Cou-nsel, for appellant Ohio Con.sumers} C;ot:La^sel.

McNees, Wallace & Nurick, L,L.C., Samuel C. R-a^dazzo.. Frank P, Dar-,

and Joseph E. Oliker, for appellant Industrial P',ner,^^ Users-Ohio.

Michael DeWinev Artoriiev General, ^id William L. Wright, ^emer L.

Margarci 111, and Joim H. Jones, Assistant Attomeys ^`̂ eneral.o for appellee Public
Utilities Commission of Ohio.

S^everi T. Nourse and Matthew J. Satterwhite; and Porter, Wright, Morris

& Arthur, Kathleen M. Traffss^^^ and D^^^iel. R, Comx»y, intervening appellee,

Ohio Power C^mpany.
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