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APPELLANT ROBERY D, KEHOE'S MEMORANDUM

N SUFPPORT OF JURIDICTION

i EXPLANATION OF WHY THIS CASE PRESENTE QUESTIONS OF
GREAT GENERAL AND PUBLIC INTEREST

Ohio appellate courls are bound by the law of the case doctrine and should use en banc
proceedings to ensure consistency of results in a case, and to avoid endless Htigation of issues
that have been resolved. This cause presents an important guestion showt whether Chio’s
appeliate courts should use en bane proceedings to resolve intra-district conflicts arising from a
second panel’s decision o depart from the law of the case, regardiess of whether the conflict
arises from a legal issue (s opposed to application of the same facts to the same law to arrive at
a different conchusion). This is not mere “error” in the decision of the second panel, it is “g
confliet of two or more decisions of the same cowrt on issues that ave dispositive of the case.”

The Eighth Appellate District has interpreted this Court’s holding in MeFadden v, Cleveland
Stare University, 120 Ohio St 3d 54, 2008-Ohio-4914, 896 N.E. 24 672 1o require it 1o resolve
conflicts between two or more decisions of the court through en bane proceedings on any Jegal
issue that is dispositive of the case. Appellant argues that the directive from this Court sef forth
m MeFadden is broader than the Eighth Appellate District's interpretation, and includes the law
of the case doctrine that embodies issues decided by the court that establish precedent for all
future proceedings in the matter,

By accepting jurisdiction over this appeal, the Supreme Court can establish that infra-district
contlicts between two or more decisions of the court on ény issue that is dispositive of the case
includes all issues decided by the cowrt. Stated differently, en banc moceedings should be
wiilized to ensure consistency and predictability for both legal issues and all other issues decided

by the same court by application of the law of the case doctrine.




This is an issue of great imporiance 1o the appeﬂ,ate bench and bar, and all citizens of Ohio.
While McFadden imposes a duty on appellate courts to conduct en bang prehearings to resolve
conflicts, the Court did not prescribe specific rules to be appled. Resolving conflicts on
dispositive issues is broader than conflict on poinis of law. In recent decisions, the Court has
clarified the use of en banc proceedings by Ohio appellate districts. The Court should take this
opportunity to clarify that Ohio adberes 1o the law of the case doctrine, and that en banc
proceedings must be utilized to ensure that the law of the case is followed from one panel to
ancther.

The en banc court did not consider whether there was a conflict on dispositive issues because
it understands its role as determining intra-district conflicts on legal issues only. In determining
that contravention of the law of the case dootrine is merely an “error” of the pane! at most, the en
bane court has foreclosed any revie@r of cases that do not demonstrate conflicts on specific legal
péims, Presurnably, tgie en bame panel left to the panel on reconsideration the correction of s
error. In fact, no such correction can occur if the pansl members also participate in the en banc
court and agree that intra-district conflicts only involve conflicts on legal principles.

18 STATEMENT OF THE CASE AND FACTS
This dispute arises out of a simple divorce action. Following z seven day trial, the trigl
court made certain findings of fact and conclusions of law that imposed obligations on Hushand
that substantially exceeded his ability to pay and left bim imsofverr. The trial couwrt’s decision
was issned nune pro func on Septeraber 6, 2011 (“Entry 1), Husband appealed to the Fighth
Appellate District and set forth five assignments of error. The court of appeals issued iz
decision on July 26, 2012 (“Panel ) finding that the tria} court abused its discretion on four of

five assignments of error, and partially reversed on a fifih assignment of exror, Panel I remanded

! Appendix 1.




the case for further proceeding consistent with its decision. The trial court issued its decision on
remand on December 14, 2012 (“En@ i1} following the mandate of Panel I on assignments of
error [ and IV, but on 1L, I and V made only minor adjustments and still imposed obligations on
Appellant that left bim Insolvent. Husbhand appesled Panel II’s decision, argning that on remand
the trial court did not follow the mandate of Panel § in that an eguitsble ouicome was not
achieved because the decision still rendered him insolvent. On November 9, 2013, in derogation
of the law of the case doctrine, Panel 11 reversed Panel 1 on several key issues and affirmed Entry
1 in its entivety.”

On Movember 18, 2013, pursuant to App. B. 26{AX1), Appellant requested that Panel I
reconsider its decision announced November 7, 2013 because it: a) is in divect conflict with
dispositive instructions from Panel T to reach an ouicorse that is equitable; b) is premised on
maccurate calculations, and ¢} misreads Panel Ifs mandate that the trial court re-cvaluate
evidence on certain issues presented.

Appellant also moved the Eighth Appellate District Court pursuant o AppR.
I6{ANZYD), Loc. AppR. 26(AX2), and McFadden, for en bane consideration of the appeal
because Panel Is decision is in direct conflict w1ﬂ1 di'spasitive issues in Panel U's decision, As
such, Appellant srgoed that consideration en banc was pecessary to secure and maintain
uniformity and continuity of the cowt’s decisions. Appellant filed his Application for
Reconsideration and Application for En Banc Consideration simultaneously. The en banc court
issued its ruling on December 19, 20137 Tn a 10-2 decision denying en banc review, the court
stated: “We find that appellant’s argument that the panel decision contravenss the law of the case

at most claims an error in the panel decision. Xt does not allege a conflict between two or more

? Appendix 2.
? Appendix 3 and 4
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decisions of the cowrt.” While noting that pursuant 1o App R. 26, LocApp R. 26 and MeFadden
the court is “obligated to resolve conflicts between two or more decisions of this conrt on a8y
issue that is dispositive of the case...,” # limits the issues for en bane review to guestions of law.

Panel 11 expressed its views on Appellant’s Application for En Banc Consideration by
participating in the decision of the en banc cowrt and concurring in the decision 1o deny the
application. Yet, Panel I} issued a separate ruling on January 9, 2014 denying appellant’s motion
for reconsideration without opinion.® Panel If does not correct any “ercor” in its decision. Thus,
Appellant was left with inconsistent rulings of the same court in Appeal I and Appeal 11, The
Highth Appellate District did not recognize the law of the case and let stand inconsistent
decisions of Panel | and Panel [L

Appellant has no desire to argue to this Court the underlying merits of his appeal to Panel
i, However, it is not possible 1o determine if the en banc court or the panel erred in determining
whether there was a conflict concerning dispositive issues without a1 least an overview of the
inconsistencies between the decisions of Pane! | and Pane] 1L

Azsignment of Error I - Income

Panel I discussed in detail all aspects of husband’s income and the evidence in support of
husband’s income. %21-26. Panel 1 concluded that “Motwithstanding the above evidence,
including the joint returns of the parties that survived the scrutiny of the IRS, the trial court
found appellant’s income fo be §120,000. Our review of the record indicates that even with® the

trial court’s finding of imputed income, the “obligation ordered far exceeds his ability 1o

pay." 926

* Appendix 5

* The phrase “even with” is not Panel I's affirmation of the trial court’s finding on husband’s
mncome. Rather, the pluase was used to clarify that whether or not the trial court's finding was
accurate, the obligations imposed on bushand still left him insolvent. Pangl 1 then fnstructed the
trial cowrt 1o make an accurate finding on husband’s income.
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Panel 1 then turned 1o the obligations imposed by the trisl cowrt’s order and concluded
that husband’s “obligation in the first 12 months easiiy exceeded the imputed income of
$120,000 by more than $50,000. As such, an equitable result has not been reached, and we
suspect, appellant will be subject to contempt proceedings for fathwe to comply with ap
impossible task.” 927-28. Accordingly, Panel 1 ordered the trial court o “re-evaluate the
evidence in light of the foregoing to achieve a more equitable result. ™28, The “foregoing” was
Panel I’s extensive review of the evidence on income demonstrating that a finding of $120,000
of income impuoted to hushand was an abuse of discmtiqn. The “foregoing” was Panel I's
mandate to review the factors set forth in R.C. 3105.18(C) to reach an equitable result on spousal
support. Y18, These findings and mandate constitute the law of thé case. |

Appellant assigned as error the trial couwrt’s failure to re-evaluate the evidence on his
income in view of Papel s clear mandate to do so.  Panel I opined that husband
“misundersiands owr holding in Keboe 17..."Contrary to appellant’s arguments, our decision in
Kehoe 1 did not find the trial court’s finding on income 1o be an abuse of discretion. Fa Jacy,
Kehoe 1 did not address appellee’s income af all.” 98 {emphasis added). Pasel 1 siates that we
[Panel 1] reversed the trial court’s spousal support award because even with the $120,000 vearly
meome figure the total obligations imposed in the first vear exceeded husband’s ability to pay by
more than 330,000 ... Kehoe 7 did not remand for the trial court to reconsider its findings on the
income of hushand or wife, but rather to reconsider the obligations imposed in light of those
income findings.” I 98.

There simply is no way to reconcile Panel I’s mandate to “re-evaluste the evidence in
light of the foregoing (more than three pages of discussion of evidence on income} with Panel

I’s holding that “Kehoe I did not address appellee’s income at all.” Panel | correctly stated that




an equitable spousal support award requires the awalysis of all 14 factors of RC 31051 8Oy,
including income. See, RC 3105.18(CH1Ma). Why would Panel I discuss the evidence on
husband’s income for ten paragraphs in its decision, and conclude with an instruction to re-
evaluate the evidence in light of that discussion and the applicable law, if it was acca:;}ting the
. trial court’s finding on husbaz;d’s income?

Assicnment of Frror 11 — Marital Debts

Panel [ held that “...we instructed the trial cowt 1o re-evaluate the evidence presented to
arrive af a more equitable result vegarding the division of property and a!l&miian of debt
ebligations.” 938 (emphasis added). That is the law of the case and the standerd of revi&%f»for
both the trial court and Panel 1. On remand, the trial court failed to address certain debts of the
marriage. Appellant assigned as error the trial court’s failure to allocate the parties maritsl debts
in a manner consistent with R.C. 3105.171

Pavel T held that “Appellant presents arguments within this assignment of error
regarding marital property issues that were outside the scope of sur lmited remand following
Rehoe I and, again, involve evidentiary rulings from tial” 910, Appellant did argue evidence
from trial because the guestion of whether the trial court did as # was instrucied {“re-evaluate the
evidence presented to arrive at a more equitable division of moperty and allocation of debt™)
turns on evidence presented at trial. Panel s reasoning that Appellant’s arguments are putside
the scope of the remand are inconsistent with Panel I's mandate and the law of the case.

Assizvment of Error 111 - Spovsal Support

Panel 1 treated spousal support and division of property together in the third assignment

obligations imposed on him by the trial court and concluded that “...even with the trial court's




finding of yearly income of $120,000,° the obligation far excoeds his ability to pay.” Pane! 1 then
analyzed the obligations imposed and determined that in the first vear Appellant was ordered to
pay $169,074 (plus other enumerated but not quantified expenses) ... which “...casily exceeds
the imputed income of $120,000 by more than 350,000, As such, an equitable result has not
been reached, ....” 928, Accordingly, Panel [ ordered the trial court to “re-evaluate the evidence
in light of the foregoing to achieve & more equitable resnlt.”™ 29,

In view of this mandate, on remand the trial court made no attempt 10 determine the
income of the parties. The trial court’s decision on remand begins with imputed income of
$120,000. In Entry 11, the trial court did adjust Hushand's obligations as follows: Spousal
support was reduced from 83,000 per mouth to $2,500 per month beginning after the sale of the
marital residence; health Insurance premivms were capped at $1,000 per montl; attomeys” fees
and litigation expenses combined were reduced from $57,510 payable in the first vear to $35,000
paysble at the rate of $200 per month over 14.6 vears. Educational debt was allocated 75% to
busband and 23% to wife based on 2 dispaxi@r of income. The amount and term of the debt was
not quantified and does not appear to be a factor in re-evaluating the evidence.

Appellant argued that the trial court still abused Hs discretion because the imputed
‘ income is not supported by the evidence and further, the obligations still exceed his ability to
pay, let alone reach a more equitable result. Pamel I noted that: “While there is no mathematical
formula” 1o reach the goal of equitable spousal support, this Court reguires the tial court fo
consider all factors of RC 3105.18(C) and “not base iis determination of any one of those factors
taken in isolation.” citing Koechele v. Koechele, 35 Obio 8t.3d 93, 518 N.E2d 1197 {19828},

paragraph one of the syllabus. Panel 11 then went through a mathematical calculation of

* Imputed “yearly income” is based on 13 months of bank statements that conld not be cross-
examined and other disregarded evidence as noted by Panel L
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obligations imposed on husband by the tial court in Entry 1. Specifically, Panel 1 notes that
Entry I tmposed annual obligations on husband of “...$52,200 until the marital home s sold and
$44,400 after the home is sold.” 915. These calculations are in error, and are nconsistent with
the caleulations set forth by Panel 1. Specifically, Panel [ omits 837,764 in health care costs,
which is a constant before and afier sale of the marital home. Thus, the correct and consistent
calculation of annual obligations is $89,964 before the house is sold, $82.164 afler.

Had Panel I included all expenses enumerated by Panel 1, and assuming that Panei 1 did
not mstroct the frial court o re-evalvate the evidence on hushand’s income {which assumption is
eroneous), then the mathematical formula that Panel I utilized would be as follows: § 120,000 -
582,964 = $30,036 before the house is sold, $120,000 - $82,164 = $37,836 after. If these
numbers are adjusted for “utilities, property taxes, income taxes, food, and other normal
everyday expenses,” plus husband’s own attorneys” foes (Panel 1, 4283, then it hecomes clear that
not only has an equitable result not been achieved, but that husband still “.. will not be able to
comply with the order” and may be “...subject to contempt findings for faiture to comply with an
impossible task.” Panel 1, 928,

Further, even if wife’s income was not to be re-evaluated pursuant 1o Panel s remand,
an equitable result still was not achieved. Taking only wife’s income of $24,000, plus either
$82,964 or $82,164, ($113,964 before sale; $106,164 sfter sale} leaves an annual disparity of
more than $70,000 that clearly is not equitable consistent with the mandate of Panel L.

Assignment of Error IV — Attornevs® Fees

In (correctly) tying its discussion of an award of attorneys’ fees to its analysis of spousal
support, property division and debt allocation, Panel I instructed the trial court to “re-evaluate the

evidence presented to amive at a more equitable result regarding division of property and




aliqc:ation of debt obligations. Said instruction necessarily entails a review of the propriety of
awarding attorney fees and if so, how much.” §38. Again, this is the law of the case,

On remand, the trial court determined that “Upon reconsideration of the evidence the
Court finds that the original amount of attomey fecs that were to be paid by [husband] exceeded
his ability to pay.” Based on [the original award] husband was rendered “insolvent and unable to
pay his basic living expenses.” Entry IL p. 2. The tdal court then reduced the award of
attorneys’ fees fromm $40,000 pavable over 18 months, pius expert fees of $17,510 payable within
ten days, to a total amount of $35,000 payable at the rate of $200 per month over 14.6 years.
Entry T does not “re-evaluate the evidence,” or “review the propriety of awarding attorney fees
and if so, how much.”

Appellent assigned as error the award of attomeys® fees and the fatlure to re-evaluate the
evidence concerning division of property and allocation of debts, or review the propriety of
awarding attormey fees and if 80, how much. RC 3105.73. Panel I held that this Cowt's
concern with an award of attorneys’ fees in Kehoe 7 “stemmed from the impractical obligations
{Entry 1] cumulatively imposed upon appellant.” Essentially, Panel I held that because the math
now works (based on erroneous calenlations), there was no longer 2 concern sbout the
curulative effect of the obligations. Further, Panel T found that the trial court did reduce the
total award of attorneys’ fees and litigation expenses and made it payable over 14.6 years. 419,

Panel I's ruling is inconsistent with the mandate of Pansl 1 to re-evaluate the svidence 1o
determine whether in light of property division and debt allocation an award of attorneys” fees

was appropriate. Nowhere in Panel I's opinion is there 2 discussion of the cumulative effect of

" The instruction to “review the propriety of awarding attorney fees and if so, how much.”
necessarily requires some analysis of whether fees are payable and if so, how husband is better
able than wife to pay them.
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impractical obligations imposed upon hushand by Entry 1. Essentially, Panel I umnilaterally
determined that because Entry 1T gives husband 2 longer term for pavment there is no detrimental
effect. That reasoning completely newiralizes the instruction of Panel L and finds an independent
reason to atfinm the trial court on this issue.

The foregoing all are dispositive issues in the case. Panel I's decision conflicts with the
resolution of the issues by Panel 1. There is no uniformity in the decisions of the appellate conrt.

HE ARGUMENT AND LAW
PROPOSITION OF LAW NO. It As appellste conrt abuses its diseretion by erroncously
denying an App.R. 26(A) application for recomsiderstion seeking en banc review of an
intra-district conflict on any issue that s dispositive of the case regardless of whether the
conflict is an issue of law.

On at least two occasions in recent years this Court has declared that “lajppellate courts
are duty-bound to resolve conflicts within their respective appellate districts through en bane
proceedings,” and that upon recognizing such a conflict the court “must convene en banc 1o
resolve the conflict” In re JJ, 111 Ohio St.3d 205, 2006-Ohio-5484, 855 N.EJ4 851,
McFadden v. Cleveland State University, 120 Ohie $t.3d 54, 2008-0Ohio-4914, 896 N.E24 672.
In McFadden this Court noted that “When different panels hear the same issues diametrically
different results are possible...” The Court held that a court of appeals is ohligated 1o rosolve
contlicts between two or more of its decisions on any issue that is dispositive of the case in
which the application is filed. Further, that en banc review iz appropriate to maintain the integrity
of the court by meking decisions uniform, and promoting finality and prediciability. See also,
Greenspan v. Third Fed S&I, dss'n., 122 Ohio St 3d 435, 2009-Ohio-3508, 912 N.E.2d 567

{court of appeals erred by not convening en banc to resolve conflict, instead holding inconsistent

decision was “simply in error.”) M at §423-24.
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This Court is the ultimate authority of law in the State of Olio. Haynes v. State Med,
Bd. Of Ohio (2000), 138 Ohio App.3d 762. 769. As such, courts of appeals in Ohio are required
to follow the law as prescribed by the Supreme Cowrt. Mannion v, Sandel, 91 Ohio St. 3d 318,
322, 2001-Ohio-47, Cooke v. Montgomery Cty., 158 Ohio App.3d 139, 2004-Chio-378, at 939.
When this Court has spoken on an issue, Ohio appellate courts do not have the privilege of
choosing whether to follow the decision. Pemn Traffic Co. v. Clark Cty. Bd. of Elections (1999),
138 Ohio App.3d 1, 5. Notwithstanding clear guidelines from this Court, the appellate court has
defined which conflicts are dispositive of issues in the case, and which types of conflicts merit en
bane roview,

Appellant filed his Application for Reconsideration and Application for En Banc
Consideration simulianeously. The en banc court issued s ruling on December 19, 7013, Ina
10-2 decision denying en banc review, the court stated that: “We find that appellant’s argument
that the panel decision contravenes the law of the case at most claims an ervor in the panel
decision. It does not allege a conflict between two or more decisions of the court” ® While
noting that pursuant to App.R. 26, Loc.App.R. 26 and McFadden the court is “obligated 1o
resolve conflicts between two or more decisions of this court on any 1ssue that is dispositive of
the case....” the appellate court Hmits the issues for en bane review to guestions of law,

Panel 1 expressed its views on Appellant’s Application for Fn Banc Consideration by
participating in the\ decision of the en banc court and c:m?:curring in the decision to deny the
application. Yet, Panel I issued a separate ruling on Jamoary 9, 2014 denying Appellant’s

Motion for Reconsideration without opinion. Panel 11 does not correct any “srror’” in ifs

* The Eighth Appellate District has taken this position in prior deeisions. See, eg, Klocker v,
Zeiger, Case No. 94555 (motion decided December 12, 201 O Dzing v. Dring, Case no. 94748
{motion decided May 12, 2011).
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decision. Thus, Appellant was left with inconsistent rulings in Appeal | and Appeal I1. There is
no consistency or recognition of the law of the case. Stated diﬁemnﬁy,, the en banc court
determines that it cannot grast en banc review for Panel Is contravention of the law of the case
established by Panel | because at most, Panel I conunitted (non reviewable) crror. Toplicit in its
ruling is the view that en banc review exists only for conflicting ntra-district decisions on fegal
issues. This begs the question of whether there are consistent decisions of the cowrt. ¥a party
tisks de nove review of issues previcusly decided, then there is a chilling effect on subsequent
appeals to correct ervors of the tial court on remand. The goal of consistency and predictability
is defeated. Without fear of oversight of conflicting decisions, panels are free to issue decisions
with “dismetrically differont results.” See, McFadden at 9 15.

As this Court made clear in State v, Forest, 136 Ohio 5634 134, 2013-0hio-2409, a
determination regarding whether an intra-district conflict exists can be made by a panel or by an
en bane court. In the Fighth Appellate District, contravention of the law of the case doctrine
merely constitutes error by the panel at most. Regardless of who decides conflict, inconsistent
decisions by different panels of the Eighth Appellate District can never call for en banc review
under the law of the case doctrine or the related doctrine of stare decisis.

En bane review is appropriate in this case because Panel I1's decision is in divect conflict
with Panel I's decision instructing the trial court o re-evaluate key evidence in Hght of the
factors set forth in RC 3105.1%(C), and the provisions of RC 3105.171 and RO 3105.73.
Specifically, Panel [ reversed the trial court’s finding on the dispositive issues of income, spousal
support, property division and attorneys’ fees.  Panel 11 determined that the trial court either was
not instructed to re-evaluate evidence on these issues, or that on remand an equitable onlcome

was achieved. These are not mere errors by Panel 11 This Cowrt did not Hruit en bane review io
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conflicts in legal decisions of the court. Rather, the Court instructs that en banc proceedings
should be used 1o resolve any conflicts between decisions of the appellate court on any issue that
is dispositive of the case in which the application is filed.

En banc considerstion is necessary to maintain uniformity of the appellate court’s

decisions, 1o ensure the integrity of the appellate court, and to give finality and predictability to
its decisions.
PROPOSITION OF LAW NG. 1: The law of the case doctrine and the doctrine of stare
decisis precinde reconsideration of previously decided issues in the same case and is
binding not only in the trisl court but also in subsequent proceedings of the same reviewing
court.

Under the doctrine of the law of the case, the decision of a reviewing courl in a case
remains the law of the case applicable to all subsequent proceedings. “Thus, the decision of an
appellate court in a prior appeal will ordinarily be followed in a later appeal in the same case and
court.” Nolan v. Nolan, 11 Ohio $£34 1, 11 OBR 1, 3, 462 N.E.2d 410, 412 {rule applied in
divorce case) (citations omitted). “Where at a rehearing following remand a trial cowt is
confronted with substantially the same facts and issues as were involved in the prior appeal, the
court 19 bound to adhere 1o the appellate court’s determination of the applicable law.” Jd The
purpose of the rule is 1o ensure that upon remand, the mandate of an appeliate court is followed
by the trial court. Stemen v. Shibley (1982), 11 Ohio App.3d 263, 265, 11 OBR 441, 465 NE2d
460. The rule is necessary to ensure consistency of results in a case, to avoid endless litigation
by settling the issues, and to preserve the structure of superior and inferior comts as designed by
the Ohio Constitution. See, Stafe ex rel. Potain v. Mathews (1979), 52 Ohio 51.24 29, 32, 13
0.0.34 17, 351 NEZ2d 343. 'These principles sound remarksbly similar to the reasons

articulated by this Court for en bane review.

i3




The related doctrine of stare decisis also reguires reviewing courts to follow decisions of
prior courts that have ruled on the same issues. As this Court observed in Westfield Ins. Co. v.
Galagis, 100 Ohio 5t3d 216, 2003-Ohio-5849, at 41, the goals of stability, continuity and
prediciability are “the bedrock of the American judicial system.” If an appellate court can
disregard this Cowt’s instmcticn to resolve all conflicts of two or more decisions within the
same district on any issue that is dispositive of the case by en banc procesdings, then there will
be no consistency and the doctrines of stare decisis and law of the case will be mearingless.
ConfHcts on dispositive issues are not mere “errors” of the panel to be left uncorrected. Rather,
they are conflicts that must be resolved by en banc review. To allow otherwise would permit
appeliate courts o ignore precedent without oversight,

By resolving conflicting appellate decisions, the en banc procedure gives predictability
and consistency to judicial decisions, and contributes to the actual and perceived mtegrity of the

judicial process.
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V. CORCLUSION

This case presents questions of great gemeral and public interest and is deserving of

review. Based on the foregoing law and discussion, Appellant requests that the Court accept

jurisdiction in this case so that important issues presented can be reviewed on the merits.
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Respectﬁzﬂy subsnitted,
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PATRICIA AWNNBLACEMON, AJ.:

{41y Appellant Bobert D. Kehos appeais' the division of property, apportionment
of the debt obligation, and spousal support awarded fo appellee, Manra A, Kehoe.
Appellant assigns the following errors for our review:

I The trisl court erred by failing to disburse husband’s separafe
interest in the msrifal residence fto him pursuant fe R

3105.171(AN6Y2XT) and 3105.171(D).

II. The tris] court erred by finding that educational loans incuyred
during the marriage for the bepefit of their children, income taxes, and
business and personal debis and obligations were not marital debts.

1L The triz} coart erred by awarding wife an mnreasonable and
ingppropriste amount of spousal support, health insurance, morigage
and sl other expenses related to the marits!l home, faxes and other
personal snd business debfs and expenses in amounts that exceed his
annpal incoms by at least %75.000, therehy rendering busband
insolvent and unable to pay his basic lving expenses.

IV, The trial court erred by issuing 2 sponsal support order that does
not terminate upoen husband’s death or wife’s cobabiiation.

V. The trisd court erred by ordering husband to pay wife’s sltorney
fees, expert wilness fees and all court costs, when wile alse recelved
more than one-half of net assets and financisl obligations imposed by
the trial court exceed the husband’s entive income, therefore rendering
the order ineguitable and without basis ander B.C. 3185.73.

{42}y Having reviewed the record and pertinent law, we affinm in part, reverse in

part, and remand for proceedings consistent with this opiyion.  The apposite facts follow.



{83 Appellant and appelles were married on July 24, 1982 and had thres
children, afl of whom are currently emancipated. Appellant is an sttorpey; his company is
Kehoe & Associates, LLC, which be formed in 2004,

{%4: Appellee worked as an administrative asbistant af seversl firms prior 1o
staving at bome fo raise the children. She has degrees from Marymownt and Ursuline
Colleges. Dhuring the children® & {eenage years, appellee taught teonis and most recently,
worked as a 3ales assistant af an antiques store.,

{45} On November 6, 2009, appellee filed a complaint for diveree, appellant
counterclaimed, and significant motion practice fellowed.,  Subseguently, the action was
tried on April 11, 12, 13, 14, and 15, 2011, and July 5 and 6, 2011, As to the specific:
and detailed svidence presented st trisl, we will discuss these facts below when
addressing the corvesponding assignments of error.

{967 Ultimately, the trial cowrt swarded appellee $3,000 per month in spousal
support for ten years, health insurance, and awarded attorney fees of $40,000, plus the
cost of & financial expert in amount of $17,510. In addifaigm, thf: trial couxt @rdere@
appetant to pay all expenses of the marital residence until it was sold.

Separgie Mariial Interest

{7y In the first assigned emor, appellant argues the frial cowt erred when it
failed to disburse his separate interest in the marital residence.
{48} As a2 general rule, appellate courts review the propriety of g trial cowrt's

determination in a domestic relations case for an abuse of discretion. Sawri v. Saari, 195




Ohio App.3d 444, 2011-Ohic-4710, 960 NE.2d 539 (9th Dist), citing Booth v. Booth, 44
Ohio St.3d 142, 144, 541 NE.2d 1028 (1989). Abuse of discretion is more than simply
ary error of law or judgment; it implies that the court’s attitude is unreasonable, arbiirary,
or unconscionahle. Blakemore v. Blokemore, 5 Ohio 3t.3d 217, 219, 450 I;E.E.Zd 1140
(1983).

991 Under R.C. 3105.171(B), the wial court must defermine what constituies
maﬁial property and what constitutes separate property. Buwriss v. Buwrriss, 4th Dist
Wos. 09CAZ1, 10CALL, 2010-Ohic-61 Ifa., When interpreting staties and theiz:
application, an appellate court conducts a de novo review, without deference to the trial
court’s determination. Roberts v. Bolin, 4th Dist. No. (09CA44, Zﬁmmﬁhinm?ﬂéi’é, at 9 20,
citing State v. Sufronko, 105 Ohio App.3d 504, 506, 664 MN.E.2d 596 (4th Dist. 1995},

€10} In the instant case, appellant festified that his late mother loaned him
$30,000 towards the down payment on the marital property.  Appellant also testified that
his mother died afier making the loan and the loan was never repaid.  The record before
us includes a copy of the promissory note for $30,000 payable to appellant’s mother, copy
of a check from his mother's account payeble to the title company, and a copy his
mother's bank ledger indicating that a check for 30,000 was wriﬁ:m on appellant’s
behalfl

{411} The party seeking to establish an asset or a portion of #t as their own
separate property has the burden of proof, ordinarily by a preponderance of the evidence,

to trace the asset to the separate property sowrce. See Fddy v. Eddy, 4th Dist. No.




G1CAZ0, 2002-Ohio-4345. Here, the evidence established that the %30,000 could be
traced to the loan appellant obtained from his mother. Moreover, appelies acknowledged
that appellant’s mother did in fact loan them the money. At trial, appellee tasﬁﬁed as
follows:

Q.  When did vou buy the house?

A, 1998,

).  Honding you what's been mearked for identification purposes as
Befendant’s exhbibit M. Dd ke vou fo Jook 3t MM for 2 second
Miss Kehoe, That appears to be 2 loan that Bob got from his mother,
right,
A, Yes, I remember vaguely that she gave bim $30,008. Tr. 429-430,
{12} Given that appellant presentsd evidence of the separate source of the funds
used to aid in the acquisition of the marital home and appelles’s testimony confirms that
said funds were indeed 2 loan from appellant’s mother, we find the trial court erred by
failing to distribute 330,000 to appeliant as his separate Intevest in the marital residence.
Appeliant presented sufficient, credible evidence that the $30.000 was a loan fiom  his
late mother 1o assist with the down payment on the marital residence.  Acoordingly, we

sustain the first assigned error.

Btudent Loan Oblizations

{413} In the second assigned error, appellant argues the trial court emed by
failing to find that debt obligation undertaken to educate the parties’ college aged children

were marital debt




{914} A wial court must take Into account marital debt when dividing marital
property. Barkiey v Barkley, 119 Obio App.3d 155, 168, 684 WNEZ2d 98% (4ih
Dist.1997).  Assets and debts incurred during the marriage are presumed t0 be marital
unless it can be proved they are separate. Vergitz v. Vergifz, 7th Dist. No. 05 IE 52,
- 2007-Ohio-1395, a1 9 12. The party seeking io establish that property (or debt} is separate
rather than mariial bears the burden of proving this to the trial cowrt. J4., citing Hurze v.
Hurre, 164 Obio App.3d 446, 454, 2005-0Ohio-3867, 842 WN.E.24 10358 (4th Dist.). The
determinative factor is whether the loan was incurred during the marriage. Nemeth v.
Nerneth, 11th Dist, Mo, 2007-G-2791, 2008-Chio-3263,

415t In the instant case, the parties incurred approximately $42,583 for thelr
deughter, who attended Falrfield University between 2005 and 2009, prior to the time that
appellee {iled for divorce, for which appellant currently pays approximately $667 per
month.  Appellant has undertaken sducational debt for the parties” youngest child, whe
started college after appelles filed for divorce.  Appellant is not reguesting any assistance
from appellee with the smdem loans taken out afler the divorce action was Inftiated.

{416} Despite the fact that their chﬁﬁmn were college-aged when the educational
debts were incured, and we acknowledge that perepis have no duty fo suppot
emacipated children, the loans were incurred during the mosriage to finance the
children’s education. Having been wndertalien during the marriage, the loans should
have been treated as any other expenditire of the marrage, and this is a marital debt

Accordingly, we sustain the second assigned error.




Enouwsal Support and Division of Property

4173  In the third sssigned crror, appellent arpoes the wisl cowrt emred by
awarding an urreasonable and twappropriste amowt of spousal support.

{918} In determining whether to grant spousal suppart and In determiniong the
gronovnt and duralion of the payments, the trial court must consider the factors listed in
R.C. ZI05.33(CY Dar-(n). Deacon v. Deacon, 8th Dist. No. 21609, 2009-Chio-2491,
citing Kaechele v. Kaechele, 35 Obip 8t.34 93, 518 N.E.24 1197 (1988}, paragraph one
of the svliabus.  The goal of spousal support 13 fo reach an equitable result, £4 a1 96,
518 NEZ24 1197 And while there 18 vo set mathematical formuda to reach this goal, the
Chio Supreme Court requires the trial court to consider all 14 factors of RC. 3105.18(C)
and “not base s determination upon any one of those factors wken in isolation.” I4.

919t In the instant case, the trial court ordered appellant to pay spousal support
in the amount of §3,000 per month, cover the health Insurance costs for appellee, pay all
expenses of the marital residence until ¥ sold, and pay 317,510 o appellee’s experts,
Yaiustion & Litigation Consulting, LLC, within ten days of the decres.  As previcusly
discussed, the frial ccmré also ordered appelant ‘i:é‘ pay all the pre-divorce pe‘tiﬁ%m
educational loans for the parties” children and avy unpaid income iaxes.

4247 In addition, the trisl court ordered appellant to pay appellee’s atiorey fees
in the amount of $40,000, according to the following schedule: $10,000 on or before
December 1, 2011, $10,000 on or before June 1, 2012, $10,000 on or before December 1,

2612, and $10,000 on or before June 1, 2013.




{921} Appellant argues the above obligations exceeds his snmwal income by
more than $75,000 per year.  The trial court stated in the divorce decres that the prireary
issue throughout the proceedings was the establishment and identification of appellant’s
true income.  The frial court specifically stated that “Defendant claims that he corrently
earns $85,000 snnually [Plaintiffs Exhibit 19], however, Defendant deposhied a total of
$119,706 imto his personal accomnt from Janmery 15, 2010 through Fammary 14, 2011
(Flaintifls Hxhibits 21 and 221 1o support a finding of his eamings at $120,000 per vear.”

{922} Appeliant argues it was voweasonable and nappropriate for the tial court
to find that his income was $120,000 per year despite evidence that the perties” joint tax
returns for the preceding four years reflect net locome of $76,821 in 2006, 5101938 in
2007, 7,952 mmn 2008, and §91,306 in 2009, Appellant presented evidence that the
parties” 2006 tax return was andited by the Internal Revenue Service (“IRS™) and in the
process, all four tax vears were reviewed, and  the IRS left the retumns intact,

{423} In addition, Douglas Helser, CPA, who prepared the parfies’ returns,
testified that all four tax refurns were prepared in the same manner as Tax Year 2006,
which survived the IRS andit.  Heiser testified that the IRS agent spent a whole day
exarining the firm’s ncome and expenses, but found nothing to justify changing the
relurs.

{424} Further, appellant explained that the additional deposits reflected in his
personal checking account came from loans against his pension plan, credit card

advances, and withdrawals from an inheritance account, which is almost exhausted. Tr.




364, Appellant stated that overdrafl protection averaging approximately $400 per month
contributed to the additional deposits indo the checking account,

{925}  Finally, appellant testified that they were spending more than he was
meling, he implored appellee to retum o work full-time after the children were
teenagers, but she refused.  Appellant cited fo the fact that he had to put one of their
vehicles up for sale in order o pay the youngest child’s privaie school tuition, so that the
child could graduste frorm high school.

{926} MNotwithstanding the above evidence, including joint income tax retummns
that survived the scrutiny of the IRS, the trial court found appellant®s income to bhe
$120,000. Our review of the record indicates that even with the trial cowrt’s finding that
his yearly income was $120,000, the obligation ordered far exceeds his ability to pay.

{427} To recap, in the first year of the order, appellant is required o pay
appelies’s attorney’s fees of $40.000 and $17,510 in fees for 2 forensic fnancial expert,
who billed for 88 hours of work, but presented no testimony, spousal support of $36,000,
plus an undetermined cost for appellee’s health insurance. Appellant is required 1o pay all
household expenses for the marital residence until sold.  Appellant testified that the
mortgage payment was 33,150 per month or $37,800 per vear, and the family’s health
insurance cost is $3,147 per month or $37,764 per year.

{428} Here, appellant’s obligation in the first vear of the trial court’s order fotals
$169,074, without accounting for utilities, property taxes, incowe taxes, food, and other

normal everyday expenses. In addition, appellant is responsible for his own attorney
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fees. At z glance, appellant’s obligation in the first 12 months easily oxceeds the
unputed income of $120,000 by more than 550,000, As such, an eqoitable resolt has not
been reached, appeliant will not be able to comply with the order, and we suspect, i the
futore, appellant will be subject to conterpt findings for fallure fo comply with an
unpossible task,

{929}  Accordingly, we sustain the third assigned error and order fhe trial conrt
to re-evaluate the evidence in light of the foregoing to achieve a more equitable result,

Spouss! Supvort Oblivation Bevond Husbapd’s Death

{930;  In the fouwrth assigned error, appeliant argues the trial court erred by
issuing & support order that continues after his death and appelles’s cohabitation,

{431} R.C. 3105.18(B) permits 2 trial court to award ressonable spousal suppart
incident to & divores action. Crouso v. Crouso, 3d Dist. No. 14-02-04, 2002-Ohio-3765, |
15, This statute inchudes the following:

In divorce and legel separation preceedings, upon the request of sither

party and after the court determines the division or disbarsement of

property under section 3185171 of the Hevised Code, the court of

common pleas may award reasonable spousal support to either party, *

* % Any award of spouss! suppert made under this seclion shall

terminate upon the death of either party, ualess the order eomtaining

the award expressly provides otherwise.

{932} Thus, the general rule is that spousal support awards should terminate PO
a date certain, in order to place definitive limit on the parties” rights and responsibilities.

Bowenv. Bowen, 132 Ohlo App.3d 616, 725 N.E.2d 1165 (9th Dist. 1599} In the nstant

case, the trial cowt’s order provided that the spoussl support shall ferminate upon
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Mags’s death, remarriage, or 120 months, whichever shall first ooy, Central 4o the
isgue 4t hand is that the court’s ovder was also binding on appellant’s estate.

{933}  In support of her argument that the spousal support showld remsin
binding on appellant’s estate, appelles cites Millstein v. Milistein, 8th Dist. Nos. 79617,
T9754, 20184, R0185, 80186, 80187, 80188, 80963, 2002-Chio-4873, a case in which we
upheld an order that was Eimiing oy the obligor’s estate. However, Millsiein is
distinguishable from the present case.

{434} Both cases involve marriages of long duration, both involved mothers that
 were primarily homemakers, but unlike the present case, there was a significant sge
difference in Millstein. In Millstein, we stated: plaintiff is 49 vears of age. Defendant is
72 years of age. Both are In good physical, mental and emotions! health. Becanse of the
age difference, the spousal support order shall be binding on defendant’s estate.

{435} In addition, Mr. Milistein had a net worth in excess of $120 willion, which
is not the case bere.  As such the tial court erred by making the spousal support binding
on appellant’s estate.  As it relates 1o ferminating the order npon appellee’s cohabitation,
this issue can be addressed If that occurs.  As previously stated, the iria} cowrt®s order
provides for termination if appeliee remarries.  Accordingly we sustain in part, overrnle
in part the fourth assigned error, and instroct the trial court o delete the portion of the
order, which makes it binding on appellant’s estate.  As it stands, if appellant dies within

ten years, the parties” children would be paying the spousal support to their mother,
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Attorney Fees

{36 In the fifth assigned ervor, sppellant argues the frial court erred when It
ardered him to pay appelles’s attorney fees, expert witness fees, and all cowrt costs.

{%?37} An award of attorney fees in a domestic relations action is within the
sound discretion of the trial cowmt and will not be reversed on appeal absent an abuse of
discretion. MeEnery v. MeEnery, 10th st No. 00AP-6%, 2000 WL 1863370 (Dec. 21,
2000), citing Goode v. Goode, T4 Uhio App.3d 125, 590 NE.2d 439 (10th Dist 1991,

{938 In our disposition of the third assigned error, we instucted the irial court
the re~evaluate the evidence presented to arvive af a more equitable result regarding the
division of property and allocation of debt obligations.  Said Instruction necessarily
entails a review of the propriety of awarding atforney fees and if so, how much.
Accordingly, we sustain the fifth assigned ervor.

939 Judgment affirmed In part, reversed in part, aod remanded for the irisl
court to re-evaluate the evidence to arrive at 2 more equitable division of property and
debt obligations,

It is ordered that appelice and appellant share the costs berein taxed.

The court finds there wers reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this judgment into
execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.
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A certified copy of this entry shall constitute the mandate pursuant to

 Hule 27 of the Rules of Appellate Procedure.

a ?TPLECL@& ANN PLACKMGN ADMF NIBTBRATIVE JUDGE

LAREY A. JONES, 8R., 4., and
SEAN C. GALLAG HER 4., CONCUR
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ETLEEN A. GALLAGHER, J.:

§91% Appellant Bobert I3 Eshoe appeals the judgment of the Cuyahoga
County Court of Commeon Pleas, Tavision of Domestio Relatioms, following this
court’s remand which affirmed, in part, and reversed, in part, the trial éc;ﬁri:;s
original divorce decree. For the following reasons, we affirm the judgment of
the trial court. |

{921 The underlying facts and procedural posture of this case was sat
forth by this court in Kehoe v Kehos, gth Dist, Cuyahoga Mo Qﬁéi}é,
9012-Ohic-3857, 974 N.E.24 1225 (Behoe I':

Appellant and sppelles [Maura A Kehoe] were married on July 24,
1982 and had three children, all of whom arve currently
emaneipated. Appellant is ax attorney; his company is Kehos &
Associates, LLC, which he formed in 2004,

Appellse worked as an administrative aszistant gt several frms
prior to staying af home toraise the children. She has degrees from
Marymount and Ursuline Colleges. During the children’s teenage
vears, appelies taught tenniz and most recently, worked as a sales
assistant at an antigues store.

On November 6, 2009, sppellee filed a complaint for diveree,
appellant counterclaimed, and significant motion practice followed.
Subsequently, the action was tried on April 11, 12, 13, 14, and 15,
20313, and July 5 and 8, 2011,

FHE

Ultimeastely, the trisl couwrt awarded appellee $3,000 per month in
spousal support for ten years, health insurance, and swarded
attorney fees of $40,000, plus the cost of g financial expert in the
amonnt of $17.510. In addition, the trial court ordered appellant to
pay all expensss of the marifal residence unkil it was sold

17



Id. at § 3-6.

{93} InKehoel, appellant appesled the trial cowrt’s fiivisi@n of property,
apportionment of the debt obligations and spoussl support awarded to appelice.
We held that the trial court errved in failing to distribute $30,000 to appellant
a5 separate interest in the marital residence, failing io freat education loans
incurred during the marriage as marital debt, making the spousal support
obligation binding on appellant’s estate and reaching an ineguitable result in
its award of spousal support and atiorney’s fees. We remanded solely for the
purpose of allowing the trial court to correct these errors and “achieve a more
squitable result” inregards to the spousal support and stiorney fee awarde. Id.
at € 29, 89,

{94} On remand the trial conrt partially vacated the sarlier divorce
deerae. The court recognized appellant’s $30,000 separate inferest in the
marital residence, ordered education loans incurred during the marriage to be
treated as marital debt and reduced the $40,000 award of attorney fees along
with a $17,510 award for appelled’s financial expert io 2 single §35,000 award
for attorney fees and Hiigation evpenses to be paid in monthly increments of
Lo, The frial court ordered appellant to be responsible for the morteage,
inzurance, taxes and ulilities associated with the marital home and ordered the
home to be lsted for sale within 30 days. The cowrt froze any spousal support

obligations until the residence is sold. The trial court further reduced the
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spousal support to $2,500 per month and ordered such support to terminate

upon the death of sither party, zppelled’s cohahitation with an unrelated male

ag if married or the expiraiion of ten years. Appellant appeals from this

sudgment asserting four assignments of error.

{957 Appellant’s first assignment of error states:

The triaf r:;emré: erred by failing to abide by the Eigh‘i;b Bigtrict

Court of Appeals decision rendered July 26, 2012 reversing and

remanding the judgment entry filed in this case on September 6,

2011,

{96} As o general rule, appellate courts review the propriety of a trial
court's determinstion in 2 domestic relations case for an abuse of discretion.

| Gray v, Groy, Bth Dist. Cuyahoga No. 95532, 2011-0hic-4091, § 7, citing Booth
v. Booth, 44 Ghio 56.34 142, 144, 541 N.E.24 1028 (1889). Abuse of discretion
iz move than simply an error of law or judgmend; it impliss that the courts
attitude is unreasonable, arbitrary, or unconscionable. Blukemore v, Blokemors,
5 Ohio B6.3d 217, 218, 450 N.E.2d 1140 (19583).

{%7} The srguments presented in appellant’s first assignment of ervor
are largely redundant with the specific arguments he presents in his second,
third and fourth assignments of error. We note, however, that throughout all
of his arguments appellant repeatedly raises issues concerning evidentiary

rulings rendered by the frial couwrt at trial. Our decision in Kehoe 7 only

reversed the trial court’s divorce decree in part and our remand waz Bmited ag
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described above, We did not reverse any Gf the trial court’s evidentisry rulings
sxcluding testimony or evidence and aside from correcting the above errors, the
mandate to the trial court was only €6 re-evaluate the evidence toreach 8 more
aguitable result on the spousal sgppmrt and attorney fec awards. Appellant's
arguments regarding evidentiary rulings made at trial are well beyond the
scope of the present appesl and res jwiiséta at thiz late siage.

{98} Turthermore, appeliant argues that the trial court erved in falling
io recalculate the vearly income it attributed to both appellant and appeliee in
the original divorce decree as part of ouy remand o re-evaluate the evidence
and reach a more sguitable resudt. Appellant misunderstands vur holding in
Rehoe 1. Tn the original divores decree the trial court fﬁmd appeilant’s income
o be $120,000 per vear and appalles’s income to be $24,000 per year. Contrary

to appellant's arguments, our decision in Kehoe f did not find the trial couwrt’s

income finding to be an abuse of discretion. In fact, Kehoe I did not address

appellee’s income at zll. Instead, we reversed the spousal support award
hecause aven with the $120,000 vearly incoms fgure attributed to sppellant,
the total ohligations imposed on him by the first divorce decree ezcesded his
ability to pay in the first year by more than 350,000, Kehoe £ at 9 28, We
concluded that, “[als such, an equitable result has not been reached [and]
appellant will not be able to comply with the order” Kehoe Jat 9 28. Kehoe

did not remand for the trigl court to reconsider its findings on the income of
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appeliant or appellss, but rather fo reconsider the obligations imposed in Light
of those income findings, Appellant's arguments to the conlrary sve overruled.

1997 Appellant’s second assignment of ervor states:

The trial court erred by failing {o sllocate the parties’ marital debis

it o manner consistent with B.C. B108.171 by ordéring hushand to

pay] more than ooe half the debis, including income texes, and

other business and personal debis ineurred during the marriage

when such debts are Incoyred for the direct benefit of the parties

and thelr children.

(9107 Appellant presents argumenis within this assignment of error
regarding marital property lzsues that were ouiside the scope of our Hmited
rermand following Kehoe I and., again, involve evidentiary rulings from trial
Those arguments are overruled.

{911} On remand the trial court followed our mandate in Kehoe I and
treated certzin educational loans for the benefit of the partied’ daughter as
marital debt as this debt was incurred during the course of the marriage.! The
trial court divided the educational loan debt between the parties crdering
appellant to pay 756% and appellses to pay 26%. Relying on the income findings

fron the orginal divoree decrse, which again, were not found to be an abuse of

dizoretion in KEehoe I, the trial court stated that such division was reasonable

‘Appellant additionally raises the issue of certain student loans sssociated with
the parties’ son, who began college after appelise fled for divorce. Thas eourt noted in
Kehoe § that appellant waz not requesting any assistance from appelles with Isans
taken out after the divorcs action was inifisted and such loans were not within the
eonfines of our Hmited remand. As such, they are oniside the scope of this appeal.
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in Light of the disparity of income between the parties. Appellant iais to
advance an arpument or provide any citation to swthority to support his bare
sesertion that the trial court’s division of the educational debt was ineguitabie
or inm vilation of R.C. 3105.17HOYI).  Sinece appellant has offered no
substantive argument on this issue, we fnd that sppelient has failed to
demonetrate an sbuse of discretion by the trial court in regards to the division
of the sducational debt

1412} Appellant’s third assignment of error slates:

The trial court erred by disregarding the factors in R.C. 3105.18

and swarding wife an unreascnable and inappropriate amount of

spousal support when it failed to consider revenue from property

divigion, wife's full earning capacity, and ordered husband to pay
health insurance, morigage and all other expenses related to the
marital home, income taxes and other personal and business debts

snd expenses in amounts that ezceed his annual income by at least

$170,000, thereby rendering hushand insclvent and unable to pay

his basic hving expenses.

{918} In determining whether to grani spousal support and in
determining the amount snd duration of the payvments, the trial court must
consider the factors Heted n R.C. 3105.18(C{ ) {(a)-(n). Deacon v. Deaeon, 8th
Digt, Cuyahogs No. 81609, 2008-Ohie-2481, 1§ 57, citing Koechels v. Kopchels,
35 (Jhio 86,34 93, 518 N.E.2d4 1197 (1988), paragraph one of the syllabus. The
soal of spousal support is to reach an equitable result. Id. 2t 86, While thereis

Ao set mathematieal formula to reach this goal, the Obio Supreme Court

requires the trisl court to consider all 14 factors of B.C. 3105.18{C) and “not
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base ita determination upon any one of those factors taken in iscdation” fd.

{914} In Kehoe I, we noted that appellant’s obligations excesded his
ability to pay during the first year afier the divorce decree. We noled that,
per the original decrse, appellant was obligated to DBy $40,000 towards
appellee’s attorney fees, $17, 510 towards appellee’s financial expert, spouaat
support of 38,000, health care coste of roughly $37,764 and mortgage costs
of 37,800, These obligations totalled $169,074 and well excesded appellant’s
yvesrly income of $120,000. As such, we concluded that an equitable reault
had not been reached and remanded to the trial couwrt fo reevaluate and
achieve a more squitable result.

{91581 We find that the irial court did reach an egquitable result on
remand. Per the trigl court’s new ordsr, appellant is ohligated to @ay 33,150
per month towards the mortgage of the marital home uniil i is scld
Appellant’s spousal support obligation 18 not triggered until the home is aold,
At that point sppellant’s mortgage chligation is replaced with 82,500 per
month in spousal support. In addition, appellant has mcmﬁl}* ohligations of
$200 towards appelles’s attorney fees and Iifigation expenses and up to 31000
towards health care for appelles. This {ranslates to a year-long obligation of
$52, 200 until the marital home is zold and 544,400 after the home is sold. We
find no abuse of discretion in the trial court’'s modification of spousal support.

1918} Appellant’s third assignment of ervor is overruled.
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{917 Appellant’s fourth assignment of error states:

The trial court erred by ordering husband to pay wile's athorney

foeg when wife also received more than one-half of neb merital

ssseis and the financial obligations imposed by the brial courd

eweend hushand’s entive net income, therefore rendering the order
ineguitable and without basis under B.C. 310567 5

{718 An sward of atborney fees in a domestic relations action is within
the sound discretion of the trial court and will not be reversed on appeal absent
on shuse of discretion. Dureiko v, Pureiko, Bth Dist. Cuvahoga No. 84393, 20106-
Chio-B589, 9 26.

{919} Our concern in Kehoe regarding the trial court’s award of atiorney
foes stemmed from the impractical obligations the original divorce decree
simmulatively imposed upon appellant. As addressed in the third assignment
of error, this concern no longer exisis. Furthermore, we note that the trial court
significantly decreased appellant’s obligations in regards to fees and expenses.
Tri the original decree, appellant was obligated to pay $40,000 in appelies’s
attorney fees and $17,510 for appelled’s finuncial expert. Inthe order following
our remand, the trisl court reduced these obligations to a single award of
£35 000 payable in monthly increments of $200. We find no sbuse of discretion

in the trizl court’s order.

{920} Appellant’s fourth assignment of error is overraled.
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{921} The judgment of the trisl court is affirmed.

it i ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

Ttis ordered that a special mandate issue out of thiss covrt divecting the
lower cowrt to carry this judgment info sxecution.

A certified copy of this entry shall constitute the mandate pursuant o

Rule 27 of the Rules of Appellate Procedure.

7
¢ / i ;
vy fluofo
EILE;EN A GALLAGHER JUDGE

KENNETH & BOCCO, P4, and
PATRICIA A BLACKMON, J., CONCUR
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