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APPELIANT ROBER'I I)s I^RO^'S MEMORANDIM
IN SI1PI'ORT OF 3-7RIDIC'.I'I:^N

1. EXPLANATION OF WHY `^^S CASE ^^^^^TS QUESTIONS OF
GREAT GENERAL A."^ PUBLIC INTEREST

Ohio appellate courts are bound by the law of the case doctrine and should use en bane

proceedings to ensure consistency of results in a ^^^, and to avoid endless litigation of issues

that have been resolved. This cause presents an ^^oAant question about whether Ohio's

appellate courts should use en bane proceedings to resolve in#ra--distriet conflicts arising ftom a

second panel.'s decision to depart from the law of the case, re,^ardIess of whether the conflict

arises from a legal issue (as opposed to application of the same facts to the same law to arrive at

a different conclusion). This is not mere "errox" in the decision of the second panel, it is "a

conflict of two or more decisions of the same court on issues that are dispositive of the casee"

`I'he Eighth Appellate :®istict has interpreted this Court's holding in McFadden v. Cleveland

State tlnivers°atyy 120 Ohio St. 3d 54, ^008-Ohio-41147 896 N.:I,^e 2d. 672 to require it to resolve

conflicts between two or more decisions of the court t^ougIi. en bane proceedings on a-ay legal

issue that is dispositive oI't^e case. Appellant argues that ^e dlrective from this Court set I`orffi.

in McFadden is broader than the Eighth Appella.te District's iin:^^^etataonp and includes the law

of the case doctrine that embodies issues decided by the court that establish ^^^^^^ent. for all

future ^^^cee€Ii.^^s in the matter.

By accepting jurisdiction over this appeal, the Supreme Court can establish t^:.t intra-cli^^^^

conflicts between two or more decisions of the court on any issue that is dispositive of the case

includes all issues decided by the court. Stated differently, en bane proceedings should be

utilized to ensure consistency and pn^dicUISiIity for both legal issues and all other issues decided

by the saxne coun by application of the 1.aw ofth^ case doctrine.
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This is an issue of great importance to the IppeIlate bench and bar, and a.ll citizens of Ohio.

ViM1e McFadden imposes a duty on appellate co-urts to cond-uct en bane prehearings to resolve

conflicts, the Court did not prescribe specific rules to be applied. Resolving conflicts on

dispositive issues is broader ^mn conflict on points of law. In recent decisions, the Court has

clarified the use of en banc proceedings by Ohio appellate districts. The Court ^hould ^ak-C this

oppoatmity to clarify that Ohio adheres to the law of the case doctrine, and that en banc

proceedings must be utilized. to ^^sur^ that the law of the case is followed from one panel to

another.

'fhe en bane r-ourt did not consider Wliether there was a conflict on dispositive issues because

it understands its role as deteriniri^g intra-distfict crsn-f-Ii^^^s on iegal issues only. In determining

that con^^.^ention of the law of the case doctrine is merely an. "error" oftIv^ ^am-,l at most., ^^^ e-n

banc crs^^ has foreclosed any review of cases that do not demonstrate conflicts on specific legal

points. Presumably, the en bane panel left to the panel on reconsideration the correction of its

eTror. 1xa fact5 nrs such correction can. occur if the panel members also participate in the en bane

court and agxee that intra-distriet conflicts only involve conflicts on legal pr€ncIlsles.

H. STATEMENT (YF T^^ CASE ^ND FACTS

This dispute arises out of a simple divorce action. Following a seven day trial, the trial

cou-rt made certain findings of fact and conclusions of law that imposed obligations on Husband

^^ su^stantIa.1y exceeded his ability to pay and Ieft- him insolvent. 'I'b.e trial court's decision

was issued nunc pro tu^c on September 6, 2011 ^^^Ep-try I"). Husband appealed to the Eighth

Appellate District and set forth five ^^igmnents of error. The court of appeals issued its

decision on Jixly 26, 2012 ("Panel I")' -finding that the trial court abused its discretion on four of

five assigmnents of erroa, and partially reversed on a fifth assi^enz of error. Panel I remanded
.......................................

'Appendix 1.
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the case for further proceeding consistent with its decision. 'I'he trial co-urt issued its decision on

remand on December 14, 2012 ("P' mtry 11") foH€^^g the mandate of Panel I on assl^eiits of

error I and A7, but on 11, UI and V made orily minor adjustments and still imposed obligations on

Appellant that left k^^m insolvent. Husband appealed Pane1. 11ss decision, a.rguir^g that on remand

the trial court did not follow the mandate of Pa.rael. I in that an equitable outcome was not

achieved because the decision still rendered him inwI-^ent On November 9, 2013, in derogation

of the law of the case doctrine, Ptmcl 11 reversed Panel I on several key issues and ^.rm.ed E, ntry

B:l:l in its entiretyo

On. November 18, 2013, pursuant to App. R. 26(A)(1), Appeilant requested that Pan. el. ll

reconsider its decision announced November 7, 2013 because at. a) is an direct conflict with

dispositive instructions ftom. Paiie1 I to reach an au1r:^^e that is equitable; b) is premised on

inaccurate calculations, and c) misreads Panel X's mandate that the trial court re-eva.luate

evidence on certain issues presented.

Appellant also moved the Eighth Appellate District Court pursuant to App.R.

26(A)(2)(b), Loc. App.R. 26(A)(2)0 and McFadden, for en bar^c consideration of the appeal

because Panel I1's decision is in direct conflict with dispositive issues in Panel IYs decision. As

such, Appellant argued that consideration en bane was necessary to st-cure and m- ai-rataan

uniformity and continuity of the court's decisions. Appellant filed his Application for

Reconsideration and Application for. E^ ^^^ Consideration simultaneously. The en bane court

issued its rW1^^ on December 19, 2013 .3 Tn a 10-2 decision denyiai^ en bane review, the court

stated: "We fi-rid that appe1lant4s argument th.at the panel decision contravenes the law of the case

at most clal-ms an error in ihe panel decision. It does not Oege a conflict between two or more

'Appendix 2.
^ ^^^^^^ ^ ^^ 4
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decasi€^m of the crurt.'y While nodng that pursuant to AppoR.,. 26, Loc.AppaR. 26 and McFadden

the court is "obligated to resolve ^^cts between MYs^ or more decisions of this court on any

iss-ue that is dispositive oI'th^ case...5gx it 1^^s the issues for en bane review to questaon,.^ oI`Iawo

Panel R expressed its views oii Appellant's Application for En Banc Consideratirs^^ by

parficfpating in the decision of the en banc court and ^^^euning in the decision to deny the

application. Yet, Panel 11 issued a separate ruling on January 9x 2014 denying appe1iant9^ ^otioa

for reconsideration without opinion ,4 Panel II does not correct any "error" in its decision.. Thus,

AppeIlant w&s l^^l with inconsistent rulings of the same court in Appeal I and Appeal II. The

Eighth Appellate I;s^stdct did not recognize the law of the case and let stand inconsistent

decisions of PaneI T and. Panel H.

Appellant has no desire to argue to this Court the underlying merits of his appeal to Panel

11. However, it is not possible to s^^^enni-ne if the en ba^^ court or the panel erred in determining

whether there was a conflict ^^^eming dispositive issues without at least an. overview of the

inconsistencies between the decisions of Panel:T and Panel H.

Assiment of Error I mW Income

Iz'anel. I discussed in detail all aspects oI'hu:^bancl's incog^e and the evidence in support of

husband's income, jf21m26, Panel I wncl€aded that "Notwithstanding the above evidence,

including the joint ^^tums of the parties that survived the scrutiny of the IRS, the trial court

found appellant's income to be $120,000, Our review of the record indicates that even with5 the

trial court's I°^ding of imputed income, the "obligation ordered far exceeds his ability to

pay,"J! 26

4 Appe^dix 5

' 'Ihe p1^^ "even with." is not Panel I's aIfumation of the tnal court's finding on husband's
income. Ratb.er, the phrase w^,^ used to clarify that whether or not the trial court's finding -was
accurate, the obligations imposed on husband stiR left him insolvent. Panel I then I^stnacted the
trial court to make an accurate finding on husband's income.
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Panel I then ^^d to the obligations imposed by the trial court's order and concluded

that husband's "obligation in the first 12 months easily exceeded the imputed income Of

$120,000 by more than $SQ,()Q(). As such,, an equitable result has not been reached, and we

suspect, appellant will be subject to contempt proceedings for failure to comply with an

impossible task."' 127-28. Accordingly, Panel I ordered the trig cauat to {remeva1€aate the

evidence in light of theforegoing to achieve a more equitable resultexJ;29. 7:1'ae "foregoing" was

Panel a'^ extensive review of the evidence on income demonstrating that a fiiidin^ of $120,000

of income imputed to husband was an abuse of discretion. 'Fb.e "foregoing- was Panel I's

mandate to review the factors set forth in KC. 3105.18(C) to reach an equitable result on spousal

stipport. Tl. 8. `I'hese fma^^s and mandate constitute the law of the c^:^e.

Appellant assigned. as error the trial couit's failure to re-€^val-a^^ the evidence on his

income in view of Panel I5s clear mandate to do so. Panel 11 opined that husband

"m.isund€;rstand,^ our holding in Kehoe L ".e."Contrary to appellant's arguments, olu decision in

Kehoe I did not find the trial court's finding on ^^ome to be an abuse of cl-iscreti€^^^ ^^ fact,

Kehoe I did not address appellee's income at alL p^ ^^ (emphasis added). Panel ^^ states that we

[Panel. 1] reversed the trial court's spousal support award because even with the $120,000 yearly

income figure the total obligations imposed in the first year exceeded ^^sband"s ability to pay by

more than $50,000 ... Kehoe I did not remand for the trial court to reconsider its findings on the

income of husband or wife, but rather to reconsider the obligations imposed in light of those

income fin.dings.'Y Id. ^8o

There simply is no way to reconcile Panel I's mandate to `sre--^valuate the evidence in

light of the foregoing (more than three pages of discussion of evidence on income) with Panel

R's holding that "Kehoe I did not address appellee's income at alloP9 Panel I corTectl^ stated that

5



an equitable spousal support award requires the analysis of al.l 14 factors of RC 3105, l. 8(C),

lncludi-n^ i-neomeo See, RC 31 05.1 8(C)(1)^^^. Why would Panel I discuss the evidence oia

hu^band's income for ten paragraphs in its d^^isior, and conclude with an la^strwtion to re-

evaluate the evidence in light of that discussion and the applicable law, if it was accepting the

trial court's fi-n€llng on.h^sbaxd9s income?

Pssioment a^^ ^^n-or H - Marital Debts

Panel I held that "e e ewe imtructed the trial court to r^-,ffal^^^e the evidence presented to

arrive at a more equ%tabX^ result regarding the division of property and affocadon of debt

obligation& " 13 8 (emphasis added). That is the law of the case and the standard of review for

both the trlal. court and Pane111. On remand, the ^^ ^^^ failed to address certain debts of the

maniage. Appellant assigned as error the t-rial court's failure to allocate the parties marital debts

in a manner ^onsa^^^twith R.C. 3105. 171

Panel 11 held that "xAppell^t presents arguments within this assignment of error

regarding marital property issues that were outside the scope of our limited remand following

Kehoe I and, again, involve evl.dentiary rulings from t-rial.5' ^10. Appellant did argue evidence

from trial b^ca^^^e the questaon. oI'wheth^r the trial coud did as it was instructed ("re-evaluate the

evidence presented to arrive at a more equitable division of property and allocation of debt")

tiams on evidence presented at tnale Panel TI4 ^ reasoning that Appellant's arguments are outside

the scope of the remand are inconsistent with Panel. I's mandate and the law of the case.

Ass1^^ntofError LIT 6w S ousal ^^pport

Panel. :T treated spousal support and division of property together in the thjxcl assignment

of orTor in .^ehoe L See, 1119-28 Panel I thoroughly reviewed Appellant's income and the

obligations imposed on him by the fnal court and concluded that s4...even with the trial court's
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finding of yearly income of $120,000,6 the obllgataon. far exceeds his ability to pay." Panel I then

analyzed the obligations imposed and detennixed that in the firk year Appellant was ordered to

pay $169,074 (plus other enumerated but not qumtified expenses) , . . which £`.. . easily exceeds

the imputed income of $120,000 by more tb.dn $50,000. As such, an ^quitAbl.e result has not

been. reached, . o 0.99 T,128. Accordingly, Panel I ordered the trial co-^ to `'re-evalua^e the evidence

in light of the foregoing to achieve a more equitable resu.lt.g"129.

^n , view of this mandate, on remand the trial court made no attempt to deter.^e the

income of the parties. The tnal court's decision on. remand begins with linputed income of

$120,000. In E-Intry 11, the trial court did adjust Hu-sbandxs obligations as follows: Spousal

support was reduced from $3,000 per month to $2,5€10 per month beginning after the sale of the

marital residence; health insurance premiums were capped at $1,000 per month; attomeysy fees

and liti.gat1on expenses combined were reduced ^om $57,510 payable in the first year to $35,000

payable at the rate of $200 per month over 14.6 years. Educafi^na1 debt was allocated 75% to

b.usband and 25^'i'^ to wife based on a disparity of i-n^omeo The amount and tern of the debt was

not quantified and does not appear to be a factor in rewevaluating the evidence.

Appellant argued that the ffia.l. court still abused its discretion because the imputed

income is not supported by the ^-id^ence and further, the obligations still exceed his ability to

pay91^t alone reacb. a more equitable r^sulto Panel H noted that: "While there is no mathematical

fannula" to ^eaeb the goal of equitable spousal support, this Court requires the trial court to

consider a11 factors of RC 3105.18(C) and "not base its determination of any one of those factors

taken in isal^tion." citing Kaechele -v, Kaechele, 35 Ohio SOd 93, 518 N.:C;.2d 1197 (1988),

paragraph one of the syllabus. Panel :C:C then went ^ough a mathematical caIculataon. of

fi 1mpu^ed "yearly income" is based on 13 months of bank statements that could not be cross-
^xamlned and other disrega.rded evidence as noted by Panel I.
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obligations imposed on husband by the trial court in. Entry ff. SpecificaRya Panel 11 notes that

Entry 11 imposed annual obligations on husband of$52,^^0 until t,ie :€^^rita.]. h.^me is sold and

$44,400 after the 1^ome is sold.", T-15. These calculations are in error, and are in^onsi:^tent with

the calculations set forth by Panel 1. Specifically, Panel 11 omits $37,764 in health care costs,

which is a constant before and after sale of the marital liom.e. `Fh-us9 -the correct and confii^^^^^

calculation of annual ob11gations is $89,964 before the house is sold, $82"164 after.

Had Panel 11 included al.l ^^^en^^^ ^^m-erated by Panel i:, and s^sumin; that Panel I did

an.ot instruct the ti.^ court to re-^^^^uate the evidence on husband's income (which assumption is

erroneous), then the mathegnatical formula that Panel 11 utilized would be as .^oHows: $120,000 -

$89,964 :... $30,036 before the house is sold, $120,000 - $82,164 :..: $37,836 after. If these

numbers are adjusted for "utilities, property taxes, income taxes, food, and other normal

everyday expenses," plus h-uslsand9s own. a^omeys' fees (Panel 1, 128), then it becomes clear that

not only has an equitable result not been achieved, but that husband stM "...will not be able to

ebmply ^^^^h the orcl^i" and may be "u...sub^ect to contempt findings for failure to comply with. an

impossible twk." Panel I,'^^^.

Further, even if 'wife's income was not to be re-evaluated pursuant to Panel I"^ remand,

an eqtiitabl^ result still was not achieved. Taking only wife's income of $24,000, plus either

$89,964 or $82„164, ($113,964 before sale; $106,164 after sale) leaves an annual disparity of

more than $70,000 that clearly is not equitable consistent with the mandate of Panel I.

Assignment of Ea^or I4' --- ^ttorngle Fees

In (correctly) tying its discussion of an award of attorneys' fees to its analysis of spousal

support, property division and debt allocation, Panel I instructed the trial court to "renevalua.t^ the

evide-n.^^ presented to arrive at a more equa^.lsle result regarding division of property and

8



aacation of debt obll2ations. Said instruct€on. n^^^swrily entails a review of the propriety of

awar^g attorney fees and if so, bow much." T138o Again, this is the law of thi-, case.

On remand, the trW court determi.^ed that "Upon reconsid^ration of the evidence the

Court finds that the original amount of attrsrra^^ fees that were to be pa1d. by [husband] exceeded

his ability to pay. 7 Based on [the origmal award] husband was rendered "insolvent and unable to

pay his basic living ^^^ensesa" Entry IT} p. 2. `l°I^^ trial co-Lut then. reduced the award of

attoz^eys" fees from $40,000 payable over 18 months, plus expert fees of $1.7,5 10 payable within

ten days, to a total amount of $35,000 payable at the rate of $200 per month over 14.6 years.

Entry 11 does not "re-eval.uate the evidence," or "r^-view the propriety of awarding attomey fees

and if so, how much."

Appellant assigned as error the award of attomeys5 fees and the failure to ce-eval:uate the

evidence ^on^erriing division of property and allocation of debts, or ^^^^^ the propriety of

awarrli-ng attomey fees and if so, how much. RC 31 {15.73. Panel 11 held that this CourVs

con^em with an award of attomeys' fees in Kehoe I "stemmed from the impractical obligations

[Entry U cumulatively imposed upon appellant." Es^entaallys Panel Il held that because the math

now works (based on errss^eou:^ calculations), there was no longer a concern about the

cumulative affect of the obllgat€on.s. Further, Panel. ^^ found that the trial court did reduce the

total award of ^tto^eys' fees and litigation expenses and made it payable over 14.6 years. 119,

Panel 11"s iv.ling is inconsistent with the mandate o^Panel I to ^^^evalua^e the evisi.ence to.11,

determine whether in light of property division and debt allocation an wvard of attomeys5 fees

was apprc^priatLe. :^o,;4Yhere in Panel l5^ opinion is there a discussion of the c€.am.uiati.^^ effect of

' The instruction to "review the propriety of awarding attomey fees and if so, how much,"
necessarily requires some analysis of whether fees are payable and if so, how husband is better
able than wife to pay them.
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inipractgcal obligations imposed upon husband by Entry I. EssentiaRy, Panel H unilaterally

detemiines^ that because Entry 1I: gives husband a longer term for payment there is iio detrimental

effect. I'l-dt reasoning completely neutralizes the instruction of Panel I, and finds an. independent

reason to affirm the trial court on this issue.

The foregoing all are dispositive issues in the case, Panel. 11's decision conflicts ^ith the

resolution of the issues by Panel 1. There is no urxifomiity in the decisions of the appellate court.

M. ARGUMENT AND LAW

PROPOSITION OF LAW NO. 1: An appeBate court abuses its discretion by erroneously
denying an AppoR. 26(A) app.^cation for reconsideration ^^^^^^ en bane review of an
in.tm-distriet conflict on any issue that is dispositive of the case regardless of whether the
conflict ^.^ an issue of law.

On at least two occasions in recent years this Court h&s declared that "[a]ppellate courts

are rluty-bound to resolve conflicts lAithin thezr respecti-,^,re appellate districts t[ar^ugh en banc

proceedings," and that upon recognizing such a conflict the court "must convene en banc to

resolVe rthe conflict." In re JJ, 111 Ohio St.3d 205, 2f306-Ohio-54849 855 N.E.2d 851,

McFadden v. CIeveland State University, 120 Ohio ^^^3d 54, 2008mOhio-4914, 896 N.F'̂  „2d 672.

In McFadden this Court noted that 4°When different panels hear the same issues diatnetricaIl^

different results are possiblee e o" The Court held that a court of appas is obligated to resol-ve

confficts between two or more of its decisions on any issue that is dispositive of the case in

which the application is filed. Fuxthers that en bane review is appropriate to maintain the integrity

of the courL by m^g decisions uniform, and promoting finality and predictabllityo See also,

^".^reen,rp€zra v. Third Fed S&L A,rs Sn.a 122 Ohio St. 3d 455, 2009-Obio-3508, 912 I®Z.E,2d 567

(court of appeals med by not convening en banc to resolve c€^nffic^ instead holding inconsistent

decision was "sl-inply in error.") Id. at Ti123m24.
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'1'hls Court is the ultimate authoxity of law in the State of Ohio. Hayw.s V. State Med.

Bd. ^^^^io (2000)9 138 Ohio App.^^ 762 769^ As such, courts of^^^eals in Ohio are required

to follow the law as prescribed by the Supreme Court. Mannion v. Sandel, 91 Ohio St. 3d 318,

322, 2001-Ohio-47, Cooke v. ;1^ont^,^^^ery Cty., 158 Ohio App.3d 139, 2004-Ohio-378, at T39.

When this Court has spokeii s^ii an issue, Ohio appellate courts do not have the privilege of

choosing whether to follow the decision. Penn Tr^"ac Co. V. Clark Cty. Bd. of.^^^^^^oa^ (1999),

138 Ohio App.3d 1, 5. Notwithstanding clear guidelines from this Court, the appellate court has

defi^ed ^^^ch conflicts are. dispositive of issues in the case, and which types of conflicts merit en

bane review.

Appellant filed his Application for Reconsideration and Application for En Banc

Consideration simultaneously. `1'he en bane court issued its rii1^^ on ^^cernber 19, 2013. h-i a

10-2 decision dex^y-mg en banc review, the court stated that: "'We fmd that appellant's argument

that the p,-ane1 declsaon. contravenes the law of the case at most claims an error in the panel

decisloti., It does not afl^^^ a c-onf3ict between two or more decisions of the ^ourt.`^ 8 Wbile

noting that pursuant to AppaR. 26, Loc.App.R. 26 and McFadden the court is "obligated to

resolve conflicts between two or more decisions of this court on any issue that is dispositive of

the case...," the appellate court limits the issues for en bane ^e-v^^^ to que~tions oflawo

Panel 11 e-xpressed its views on Appell.ant"^ Application for En Bane Consideration by

participating in the decision of the en banc court and co.^^umng ln the decision to deny the

application. Yet, Panel 11 issued a separate ruling on January 9, 2014 denying Appellant's

Motion for Reconsideration Vitb.ou^ ^^^on. Pane). 11 does not correct any eserror" in its

$ The Eighth Appellate District has taken this position in prior €ieeasions. See, eg., Kl.oc^er v.
Zeiger, Case'-Nlo0 94555 (motion decided December 12, 2010); Dzina v. Dzina, Case no, 94748
(^notion decided May 12, 2011).
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decision. '1laus, Appellant was left with inconsistent nl.ln^s in Appeal 1and Appeal U. There is

no consistency or recognition of the law of the case. Stated dlfferently., the en bane court

detemiines that it cannot grant en bane review for Panel II`s contravention of the law of the case

established by Pane11 because at most, Pane1:1I committed (non x^^^^wable) error. Implicit in its

mli-ng is the view that en bane review exists only for conflicting an'cra-d.istrict decaslom on legal

issues. "I'lus begs the question of ^^effier there are consistent decisions of the court. If a pa-rty

risks de novo review of issues previously decided, then there is a chilling effect on subsequent

appeals to cor°ect errors of the trial court on reman& The goal of consistency and. predictability

is defeated. Without fear of oversight of conflicting decisions, panels are free to issue decisions

with "diametrica1y different r^^ults," See,1^cFadden at '^ 15.

As this Court made clear in ^State -v. Forest, 136 Ohio St.3d 134, 2013-Ohio-2409o a

dete.rninatlon ^^gardingwbether an lntra-dlstract conflict exists can be made by a panel or by an

en banc co-urt. In the Elgbtb. Appellate District, contravention of the law of the case doctrine

merely constitutes error by the panel at most. Regardless of -,,bo decides conflict, inconsistent

decisions by dffterent panels of the Eighth Appellate District can never ca1 for en banc review

-under the law of the case doctrine or the related doctrine of stare decisis.

En bane ^-ifiew is appropriate in this case because Pane1U's decision is an direct conflict

with Panel 1rys decision instnwtar^g the trial. court to re-^vkIuat^ key evidence i-n light of the

Iktors set forth, in RC 31 Ja. l ^(C), and the provisions of RC 3105.171 and RC 3145o 71

Slaeclfically, Panel I reversed the trial court's fmd^^ on the dispositive issues of income, spousal

support, property division and attorneys' fees. Pane111 determined that the trial court either was

not instructed to re-^val-uate evidence on these issues, or that on remand an equitable outcome

was achieved. These are not mere errors by Panel. llo This Court did not limit en banc review to

12



conflicts in legal decisions of the court. Rather, the Coux€ instructs that en banc proceedings

should be used to resolve any conflicts between decisions of the appellate ^^^^^^ on. any issue that

is dispositive of the case in which ^eapplication is filed.

En banc consideration is ^^^^^^sary to maintain -uni^brn-iity of the appellate court's

decisi.rsris, to ensure the integrity of the appellate court, and to give finality and predictability to

its decisions.

PROPOSITION OF LAW NO. H; The law of the case doctrine aud the doctrine of stare
+d^cisis preclusl^ reconsideration of previously decid.ed issues in the same case and is
binding not only i^ the trial court but also in subsequent proceedings of the same reviewing
^^urtK

lJzader the doctrine of the law of the case, the decisioa^ of a ^e-vi^^^^ court in a case

remains the law of the case applicable to all subsequent proceedings. "Thus, the decision of an.

appellate court in. a prior appeal wiR ordinarily be followed in a later appeal in the same case and

court." Nolan v. lV'olany 11 Ohio St.3d 1, 11 OBR. 1, 3, 462 N.Eo2d. 410, 412 (rule applied in

divorce me) (clWions omitted). "Where at a rehearing following remand a trial court is

confronted with substantially the same facts and issues asw^^e involved in tb_e prior appeal, the

court is bound to adhere to the appellate court's determination o1'the. applicable 1aw." Id 'I."1^^

purpose of the nile is to ensure that upon ^enumd, tli^ mandate of an appellate court is followed

by the trial ^oafto Stemen ve ^^hfbley (1982), 1.1 Ohio 1`^pp.3d 26-3 ), 265, 11 OBR. 441, 465 N.E.2d

460. The ra.le is necessary to ensure consistency of results in a case, to avoid endless litigation

by settling the issues, and to preserve the stru^^^^ of superior and inferior cou^,.^ as designed by

the Ohio Constitution. See, State ex reT Potain v. Mathews (1979), 59 Ohio St.2d 29, 32, 13

0.0.3d 17, 391 N.Es2d 341 These principles sound remarkably similar to the reasons

articulated by this Court for en lsanc review.
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The related doctrine of stare decisis also requires reviewing courts to foll.ow decisions of

prior courts that have mled on the same issues. As this Court observed in W"^^ ^^ld Inso Co, v.

Ga1ads, 100 Ohio SOd 216, 2003-Ohiom5849, at *,(15 the goals of stabila^^ continuity and

predictability are "the bedrock of the American judicial system." If an appellate court can

disregard tEs Crsurt's 1^^^ction to resolve all conflicts of two or more decisions w%thin. the

same district on any issue that is dispositive of the case by en ban^ proceedings, then there will

be no consistency and. the doctrines of stare decisis and law of the case will be meaningless.

Cc^itflir-ts on daspssslt€-ve issues are not mere "errors" of ^^ panel to be left an^^^cted. Rather,

they are conflicts that must be resolved by en banc review. To allow otherwise would perrnit

appellate warts to ignore precedent without ov^^ight.

By resolving conflicting appellate decisions, the en banc procedure gives predictability

and consistency to judicial decisions, and contributes to the actua1 and perceived ^^egn.ty of the

judicial process.
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IV. CON^I."CJSION

This case presents questions of great general and public interest and is deserving of

review. Based on the foregoing law and discussion, Appellant ^^^^^^^ ^t the Court accept

jurisdiction in this case so that important issues presented can be reviewed on the merits.

R^^^^ctfully submitted,

' -------__
ROB RTD. E (0017466)
KEHOE & ASSOCIATES LLC
900 Baker Building
1940 E. Sixth Stre^t
CIeveland, OH 44114
Telephone: (216) 621 -I 5Q0
Facsimile: (216) 621m1551
I ;-mail: rcikehoe@Okehoelaw.net
Appellant, ^r-s se
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CERTMCA`I'E OF SERVICE

A. copy of Appellan.x's Memorandum in. Support of Jurisdiction was smed by electronic
mail on '^^^bmaU 24, 2€313 qpon:

Maura A. Kehoe
2991 Edgehill Road

Cleveland Heights, OH 44118
Ma.araKelaoe26°7 6;yah.oo.^om.

AppelIee, pro se

._-- 4 ------------- ----- ...... _
Ra^beft D. Kehoe, pro V
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PATRICIA ANN BLACKMON, AJ.:

^tll Appellant Robert D. Kehoe appeals the division o., ^^^^erty, ^pportionm^^^

of the debt obli^a^rs^., ^.a.d spousal support aw^d^. to appellee, :^:^.a ^ Kehoe.

Appellant assigns the j'oiIo^.^ arr^^^ for cyur review:

15 The ' triaI court erred by ^^^^ to disburse busb^^^^^ ^^pam^
interest in the marital resi.d.^^^^ to him pursuant to R.9^
3105.171(A)^6)(^)(1) and. 3105.171CD)e

Ele The trial court erred by fmdi^^ that educational loans in^^^^^d
during the marriage for the benefit of t-hei..^ chfl^^en, iit^^^^ taxes, and
i^^is^^^s and ^^^onal debts and obligations were not ma^^^ debts.

M^ The trial ew^^ erred by awarding wife an unreasonable and
^^pprop^°°^ate amount of spousal support, health iwura^^^^ mortgage
and all other expenses related to the ^ariW home, taxes and other
personal and business debts and expenses in amounts that exceed his
annual income by at least $75,000, there1^^ rendering husband
insolvent and unable to pay his basic ^ving ^^^^sesa

IVa The trig court erred by issuing a s^^^saI support order that ^^
not terminate upon husband's death or wife's ^^^^^itationa

V. The trial court erred by ordering husband to pay wife's at^orney
fees, expert witness fees a^d all court costs, when wife also received
more than o^^haff of net assets and financial obligations imposed by
the trial court exceed the husband's entire income, ^^^ef^^^ rendering
the order inequitable and without bovsiti^ under R.C. 3105q734

t si^^ Having reviewed the record and pertiD.ent law, we affum. in. ^^ reverse in

^&-t, and remand for proceedings ^onsistergt with this opinion. The apposite facts foilow_

^



fj[3} Appellant and appellee were r^^ed ^^^ J-Wy 24, 1982 and bad three

clia.ldren, all of -whoz^ are currently e^ian^ipated. ;^^^^^lant is aai. attorn^^ his company is

^ehoe &.^ssoci at°s, T,T,C, Which ht,̂  formed in 2004.

{1[4) Appell^ ^^^^od as an administrative as^is^-.^t ^.^ several firms prior to

st.yzz^g, at home to raise the c^^ii- She -hss degrees from Marymount and T;rsuline

Co1.1^^e& ^^ iiip- the children's ^^nage ye&-^^ ^^^^^^ ^ugh.^ tennis and most ^^^^ntly,

wworked as ^ ^^^s assi^^^ at an antiques gn-ree

^^il On November 6, 2009, Vpellee filed. a complaint for di^^^rcery appellant

cou^ter^laimed, and si,^cant motion practice followed. Subsequently, ^^ action was

tried on April 11, 12, 13: )y 14, and I Sy 2011, and. July 5 and. 6, -2 011. A.^ to the specific -

aii^ detailed evidence -pr^^^^^ at tigs vm will discuss these facts below when

addressing the corresponding assignments of e-rror.

^^^^ Ultimately, the trial court awarded appelleo $3,000 ^^r month in spousal

support for ten years, health insurance, and awarded attomey fees of $40,000, ^l-Lis the

cost of a ^ r̀ancial expert in amount of $17^510. In addition, the tTial court ordered

kop^^lant to pay all ^^^^^^ of the marital residence 3mtil it w&s soI.^

^^ ^^^^^ ^^^l Interest

(17) In. the fz^^ assigned error, appellant argues the trial court erred when it

failed to disburse his separate interest in the m^tal residence.

{'^^) As a general rule, appeRate courts review the propriety of a trial courtYs

detennination in a domestic relations case for an abuse of d.iscretio.r^ Saari v. Saari, 135
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^hio<^pps^^ 444, 2011LLObia-4710, 960 N.E.2d 539 (9th. Dzst)z r-it1ng Booth v- Booth, 44

Ohio St3d 142, 144, 541 N.E.2d 1028 (1989), Abusc of discretion is more than simply

pIies that the cowl5^ attitude is u^easonab1e9 arbitrary,an error of law or judgment; it ^n-

or Unconscionab1e. B1^^^ore v. Ble^kemore, 5 Ohio St.3d 217, 219, 450 N-E.2d 1140

(1983).

^^^^ Under RwC. 3105. l 7 1(B), the trial court must determine vAiat coilstitute§ .

m-Ltdl pr^^^rty and what cons-titutes. separate property. 3wTiss v_ ..^wriss, 4th Dist

Nos. 09^-A21, 1^CAI1, 201^^Ohio-511bo When interpreting AAT.a^^^ and their

application, an appellate col,^^ conducts a de iao^o reTy1e-,Ai5 without deference to the trial.

court's determination. .^ob¢rtsv. Bolin, 4thDi.-LNo. 09CA44, Z010-Ohio-3783b a^ ^ ^^,

czt1^gg State v. Sufronko, 105 Ohio App.3d 504, 506, 664 N.E.2€1 596 (4th Dist. 1995).

{1[10) In the instant c^^eY appellant test1-fied that Ms late motaff loaned him

$30,000 towards the ^^ payment on the marital property. Appellant also testified that

his mother die-r^ after ma1^.,^ the loan and the loan was never repaid. The rer-€^rd ^^^ore

us includes a copy of the promissory note for $30,000 payable to .appel1antYs mother, copy

of a check from his mother's account payable to the title company, and a copy his

mother's bank ledger indicating that a check for $30,000 was written on appellant's

^^halx

1_1[11} '1^^^ party seeking to establish an asset or a portion of it as their own

separate property has the burden of proof, ordinarily by a pr^^ons1erap.^^ of the evidence,

to trace the asset to the separat^ property source. See Eddy v_ ,^ddy, 4th Dist. Noe

5



OICA20v 2002TOhit^4-145. I lereo the evidence established *hat. the $30,00€3 could be

^ -aced to the E ®-an appclla.^^ obtained fi-om his mother. Moreover, ^^^^Uee acknowledged

that appellant's msther ^.id in. fiact loan them the money. At trial, appellee testi^c c^ as

fol.lows.

QY When did you. buy the ^^^^?

A. 1998d

Q. Handing you ^^at^^ been marked for i^^^^^^^^^ ^^^rpo^^s as
^^^en^^^^s exhibit NBL I'd like you to look at MM for a second
M-i^^ Ke-hoe„ That appears to be a loan that Bob got from his mother,
^ght4

A> Yes. I remember vaguely that she gave him $30,000a Tre 429-430.

^112^ Given that appellant presented evidence of the separate sc^^^ of the ^^^

used to aid i-n the acquisition of the marital home and appellee's testimony ^^^^^^ that

said ^^^ were in^ezd a loan ftom ap^^^lant's mother, we f`m^ the tia1 court erred by

failing to distribute $30,000 to appell.^^ as his ^^^^^ interest in the mariW residence,

ApgeIa.&at presented ^^cient^ credible evi^^^^e that the $30,000 was a loan from his

late zii.othez° to assist with the down payment on the marital residence. Accord€ngTys we

sastain. the first assiga^^ en-or.

Student lAa^ Obkatio^.^

fT113) :^^ ^^^ ^econd. assiped mor, appellant argues the trial ^^ en-ed by

faiag to find that debt obligation undea-^en to educate ttie parties' college aged. cb.i^^en

were ^^ta1. ^ebt

6



{^14^ A tnal court must take into account marhal debt when dividing ^^ ^

^^^^ek-ty. Barkley v. BarkZey, 119 O^do App3d 155, 169, 694 N.E.2d 989 (4th-

^^ ^^.1997). Assets and debts incurred during trie marriage are presumed ^^ be marital

-a.r1.ess it can be proved they are ^^^arae. Vergitz v. ^erg-ift3 7th Dista No. 05 JE 52,

2007LLOM.o--1 395, ^.^k I ELTh^ party seeking to ^stab^sh that pr^^^^ (or debt) is ^^paratp-

rat,^er than marital ^^ars the burden of proving this to Llie t-tial c+^urL Id.^ citing Hurte v_

Hurtes 164 Ohio.App.M 446, 454; 2005-Ohio--5967, 842 I^.^.^.2^ 1058 (4th Dist.). `The

determmative factor is w1ribffi^r the loan was in^^.d during the maniage1 Nemeth v.

Marneth, 1 ^th Dist. No. 2007-G,-2'7913 2008-€^liio-3 263e

{1[1-5} In the instant case, the parties inoutred approxit^^te^y $42,583 for their

daughter, who att-ended Fairfield University between 2005 and 2009, p--dor to the time that

appellee filed for divorce, fc^^ ^l-d^h ap^eRant currently pays approximately $667 per

mozatai. Appellant has undertaken educational debt for the ^arties' youngest child, Wha^

started colle^e after ^^^eD^e filed fc}r di-vorce. Ap^ellant is not requesting any assistance

^om appellee with the studeg^^ ^oam taken out after the divorce action was initiated.

1%16) Dospi^^ the fact that their children were collegenaged when the educational

debts were in^^^d, and we acknowledge that parents have no duty to support

emancipated children, the loans we-re incurred during the marriage to fmance the

childr-en'^ education. ^-lavi-ng been undertaken ^^ori^ the maniage5 the ^oaus s^^^^^^^

have ^^^ii treated as any other ^xpen€^^^ure of the maniage, and LWs is a marital ^ebt.

Acco:^di-ngly} we sustain the second assigned error.

7



Spons^ ^HMor^ ^^^ ^^^ion of Prog

1111_7) :^ the third assigned error, appellaiit argues the trial court ea^^ ^y

awardan,^ an unreasonable and inap^^^^priat^ am_ou,.t of spousa.l su^^ort..

^1181 In determining whether to grant ^^^^sg support and in d^^^^n-iin-in^ the

air^^^^^nt, and duration of the payments, the trial court must consider the factors ^^^d in

R.C. 3105, i ^(C)(1)(a)-(n), .^^^co^. v- Deacon, gth Di-sta Noo 91609, ^00^-0hi^^^9l4

citip-g Kaechele v. Ka^chele, 35 Ohio St3d 93, 5,18 N.Eo2d. 1197 (1-988)y paragraph one

of the syL^bus, The goal of spousal ^^.^^ort is to rear-h an equi4^^^ ^^suY. .1d. at 96,

.518N.E,2^ ll97, And whi^^ there is no set mathematical fQrmzslato reach ^^ goal, the

Ohio Supreme C^^ requires the tiial co^ to consider aU 14 ^actors of R.C. 3105.1 ^(Q

and "not base ^ts det^rmimfion upon any one of thoso iktors tal-en in isolataon.".Td.

a^^^) In the imtant case, the trial court ordered appellant to pay s.r^ousal support

^n the ^om-t of $3,000 per month, cover the health insurance costs for appellee, pay ^

expenses of ih^ ^uiW residence until it sold, and pay $17,510 to Vpe1-lee'^ experts,

Valuation & Litigation ^^nsulting, LLC, ^iffiin ten days of the, decree. As. previously

discussed, the tial court also ordered appellant to pay all the pre-^iv^^^ petition

educational ^^am for the paries" ckfildren and ^^y unpaid i^^ome taxes.

1120) In addition, the trial wuft ordered appellant to pay ap^^^lee`s attorney fees

in the amount of $40,000, according to the following schedule: $10,000 on or before

December 1, 2011, $ 10,000 on or before June S., 2012, $ 105000 on or before December 1,

2012, and $10,000 on. or before June 1, 2013n

^



Jjf2l) Appellant ar^-, the above obligations exceeds -his annual income by

more tha.. $75}000 per year. T1-ie, tdal coi.nt swed in the divorce decree that. the ^^ary

issue thxou^^out the proceedings was the est.abllshr^ent, and lc^endfis^^ou. of appellant^-,

true i-ncome. 'rhe ixial ^owt specifically zta.^ed that "Defendant claims thal he ^^^entl^

earns IS85,000 ^^^^y [Pl.ainti^^ Exhibit 19], ^ow-ever9 ^^^en^^^t depos1ted. a toW of

^11 9, 70^ into his personal account f-rcrm. January 15, 2010 ihrr^^ Janutary 14, 2011

,T1aintaiff s Exhibits 21 and 22] to sulyp^rt a fin.d^^^ ^^^^ ^m-iiings at ^^^^^^^^^ per ^ear.ys

^^^^^ Appellant argues it wa^ unreasonable and inappropriate for -tbe tial court

to fm€1 that his income was $120,000 per year despite evidence that the parfies-jolnt tax

^etimis for the preceding four ^^^-s reflect net income of $76,82 1 fi-i 2006, $101,938 in

2007, $714952 in 2008, aiad $91,306 in 2009. .^^^e-Ilant presented evidence that the

parties' 2006 tax return was audited by the :1ntemal R^^^^^^ ^orv1^e CUB'') and in the

processe all four tax years wm rev1^^4 and the IRS left the returns intact

^^1231 In adda.^oin, Dougglas Heiser, CPA, who prepared the pardes` ^eturxas4

testified that all four tax returns were pr^pAred in the same manner as Tax ^Year 2006,

which survived the l^S audit Heiser testified ^at the IR_S agg;en.^ spent a whole ^.^

examining the firm's income and expenses, b-at found no-Ung to justify changing the

re-tams.

^^^^^ Fuither, appellant explalned. that the addlti^iial, deposits ref-l.ected in his

personal checking acc€^wix came f-rom loans against hi.^ pension plan, credit card

advances, and withdrawals from an inheritance accouiit, which is ahno^^ ^xl-iats^ed, 'Fr.

^



564e Appell.^^^ stated that ^^^^^ ^ro^er"jon. averaging ^^^^oy-^^^^y U00 per month

^^ntrfl-,^u^ed to fne additional de-posats into ^^ ^^er-king acccrunt

^^251 FinaHy, appel1ant testi^:^.ed that they were spending more than he ^^^

^ a-rorig, ^^e implored appellee to relnzn. to work fuR-^e Li^.^.e^ the ^iffl^en were

teenagers ,.^ but she refus-cd.. Appellant cited to the fact ffiat he had to put ^^^ of their

vehicles ^^ for sale in order to pay the youngest ebild"s priv;^ school tafti€^n, so that the

child cao.ld graduate ETom hio. :^^^^^^^

^^26^ ^^otwidista^^^^^ the above evidence, including joint in^^^e tax re^.^s

that survived the scrutiny of the ^, the trial ^^^^^ found appellant's income to be

$120,000. Our ^^^iew of the record. indicates -ffiat even with the tria.1 comt's fmding that

his ^^artv income was $120$000, the obligation ordered far exceeds his abilfty to pay.

flf27} To recap, in the first ^var of the order, appeI.lant. is r^^^^ to pay

appellee's attomey's fees of Wg000 and $17,510 in fees for a f^^^^^ ^^^ial expeit,

w-ho billed for 88 ,^^^ of work, but ^^essented no testimony, spousal support of $36,000,

plus an undetermined cost for appellee's health insurance. Appellant is ^^quimd to pay all

household expenses for the marital residence until. soI^ ^^^^Rant testified that the

mortgage payment was $3,150 per month or $37,800 per ^^^ and the family's healffi.

^^suran ce cost is $3,147 per month or $3 7,764 per year.

(Ig28) Hcre5 appellant's obligation in the .^ust year of the trial court's order totals

$169,074, without a^caunting for utilities, property taxes, incoxrb^ txxea, food, and other

normal everyday expenses. In addition, appellant is responsible for his own attomey
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fees. At a glance, appefflantys obligation :-u the ^na 12 months em:^ ^-xc^eds the

imputed incr^^^^ of ^1.210,000 by mor^^ than $50,000. As such, an equitable result has not

been rea^l-ied., appellant will not be able to co.^^^^y w n thu order, and we suspect, in tli.e

future, appellant will be subject to contzrckpt findings for failure to a^^^^y with. an

impos-siblw task.

{^^^^ Accordingly, we sustain the third assigned error and order the trial court

to re^^evsl^^ ^ne. evidenoe in light of the foregoing to a^^^^^e a more ^iii^ab^^ result.

^ ^^^^^ ^^ ^^ ^^^^ ^tig^ ^^ o-ad Hus^^^^^^ ^^^^

^^^^ ^i the fourth a.^signed error, ap^eRa..^t argues the tria7. court erred by

issuing a support order that ^oii-tizi.u^^ after his death and appellee's cohabliation..

^^g3i) R-C -. 105. 18(B) permits a ^^ court ^O a:^r^^. re^c^^s^^ s^a€^^^:^. support

incident to a diva^me a^^on. Crouso v. Crauso, ^^ Dist. NOs 14m02^04^ 2002^^^-i o-3 765, 1

15, -ni^^ sfaft.-itw incli-ides the folI^Nvingo

In divorce ^^ legal separation ^^^^^dings, upon the request of either
party and after the court determines the division or dish^^^^^^^ of
property under section 3105.171 of the Revised Coc^^ the court of
common pleas ^^y award reasonable ^^^^^^ support to either parl:ya *
* * ^^ award of spousal support made under this seeflo^ ^ha^
terminate upon the death of either ^^^^^ anless the order eDu " ' ^
the award expressly provides otherwise.

(^^^) Thus, the general rule is that spousal sa^^^^rt awards should tmmi.nate u^ojo,

a date ^^rtailn, in order to place ^efmi^ive linlit on the parties' rights and responsibilities.

Bowen v. Bowen, 132 Oblo App.3€1. 616, 725 N.E.2d 1165 (9th Dast. 1999). Ia^ ^lieinstaxa^

casee the trial c^ourt°s €^^^e-r provided that the spousal support ^haU te^inste upon
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Mauxa9s death, T.-,^,,m aniage, or 110 months, which_ev^ sh^^ first c^^^^ ^;^^^. to ^^.^

zsErae at hand is that the courc's order was also bin^^^ on appellant.' ^ estateti

[T33) Jn support of her argu;^^^^ that the spoti.^^^ stipp^rt should remain

binding on ap.peffiant5s estate, appel^^ cit€;s MilIstein v. Millstein, 81h Di^ Nos. 79617,

79754, 80184, 80185o 80186, 80187, 80188, 80963, 2002 Z-^^^o-4-8e3s a ^^ ^^^^^ ^e

-up^^ld an order that was binding on. the obligor's estn-- ^^^^very .a^^^^^in is

^^stingWs^^^e T-rom the present cas:.

f9T34} Both cases involve marriages of ^ong,., d-€irat^^n, both ii-ivol^ed mo^ers that

were primarily homema-.ers, but unlike the present case, there was a significant age

diff^ren^^ in,Wlstein. In xWillstewn, ^egta.^^: plairktiffis49ycarsofageo ^efe^dmtis

72 ye-ars o.L' age. Both are in good physical, mental and emotional h^^t'hc ^^^e of the

ag^ aa^^^^iice, the spousal supp^^ order shall be binding on dcfe:n^^^^ estate.

^^^^) In additionIW. Mi1.l^^^in had a net worth in excess of $120 milAon, which

is not the case hereo As such. ^^^ triai court erred by making the spousal support binding

on appellant's eaLate. -As it ^^^^^^ to terminating the order upon app^^^^^^ cohabitation,

this issue can be addressed if that ^^cum. A-s previously stated, the trial court's ordu

provides for tominati.on if appellee remanies. Accordingly we au.^tain in par^ c^^^^e

in part the ^^^^ ^^^iggned error, and instruct the trial ^^^ to delete the porb^on. of the

order, ^liich makes it binding on a.ppeflant'^ estate. A-s it stands, if appellant dies ^^fliin

ten years, ^l-ie parties' children would be paying the spousal support to their mothej.-a

12



A t ^^r^umn T :^ ^^

^^^^^ In t^^ fiffli. assigned error5 kpp^Rant argues the t€al muft ei-red w1ien it

^^der^..d h.^^^ to pa:y appel1ee5s attorney fe.es, expert witness fees, and 0 r-owt ccists,

-^ thefj.-37) An award of attor.-ney fees in a domestic relations a^^^n is wid)

sauind discretion of the trial court and will ^^^^ be ^e-,,r--A•^^^ on appeal absent an abuse of

dl^cretion. Mrl-;nery v. .McE€^^eryA 10th Dist No. OOAP---69, 2000 WL 1863370 (Pees 21,

2000), citin^ ^^odev. Goode, 70 Ohiox'kpp3d 125, 590 ^.E.2d 439 (1Oth Distel.99 I)^

{J381 in oir, ffis^^ition of the diird assigned error, we znstru^ted. the tri^ court

the re-ea^^uate the evidence presented to ^^e at a more equitable result regarding the

divi^io.n. of property and allocation of debt obligatioiu. Said instruction ^necessanl^

entails a review of tti^ propriety of a^ardi.^g attorney fees and if so, how much.

Accordingly, we sustain the fifth assigned error.

^^^^^ Judgment affkmed in ^aM reversed in ^ar^ ^^^ remanded for tho -trial

owart to r^-evaluate the nYicl.^^^^ to arrive at a more equitable division oi propeaty and

debt obligations.

It is arder^d dmt appellee and appellant share 4che costs herei-n taxe&

The court finds there were rmonable grounds for this appeal.

Tt is ordered that a sp^^^al mandate be sent to said ^oLut to carry this judgment into

executioiia

A certified copy of this ^^ shall ^onsfitnt^ the mandate pursuant to Rule 27 of

the Rules ol'Appellate Procedure.

13



A certified copy of this entry sh^ constitute the mandate pursu.^:^t to

' Rul.e 27 of the Rules of Appellate Procedure.

PA^.^RI^^.^,. ^^ ^L^iC:^O Ns A-DMT^'^€°TS°P^',Arl^IV^ JUDGE

IARRY A. JONES, SR, J.R and
S^°d^N C. GA.I.,,:GAGHER, Jop CONCUR
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EI^EEN A. GAIJ^kGHE Rs d.:

^^^^ Ykp^ellamt:^^^ert D. Kehoe appeals thejudginen^ ^^the C-^^^^^^a

Co-unty C€^^^ of f^^^^^ Pleas, Division cif Domestic Relations, ^oll^^ ^^ this,

cou-rt's remand which ^^^^d, in.^art_ and reversed, in part, the trial court's

original divorce decree. For the fo^.€^wing reasons, we a_^xm. the judgment of

the ti-i.^ ^ourt.

Jlf^- 21 T".^^ ianderl.^^g facts and procediiral posture s^^thi^ case was set

forth. by ^tbis court in Kehoe 7,^e Ke,^^^^^ ^th Diste Cuyahoga No. 99404r

201.^-Ohio--3357y 974 N.E.2d 1^29 CzKehoe I-).

^^^ellant and ^^^eRee [Maura A. K^^^^] w, e^e rnar^.ed on ^Tuly 24,
1982 and had. three children, aR of who: are currently
enzancipated. Appellant is an atto^.^.ey, his com^^^ is Kehoo &
'^^^odatesy LLC, whicli he formef . in 2004.

Appellee wa^rk-Qd as an administrative assistant a^ se^ ^-ral fir.€^^
^^^^ to staying at home to raise the ^^ild:^en, She has d^^^^s from
Marymount and U'rsuhn^ Colleges. During the childxerCs teenage
years, a^^^^^^ taught tennis aaad most recently, ^^^rl-ed as a sales
ami^^tat an. antiques store.

On November 6, 2009, appellee filed a complaint for divorce,

appellant co-Lint^^^^^-imecL and ,,^,j^^cant motion practice :^ollowed^
^^^^^qu^^tlyg the action was tried on Ap^ 11X 12, 13, 14, and 15,

^^11F and July 5 and 6, 2011

Ultimately, the trial court awarded appellee $3.000 per month in
u^+o^.a^ support foT t.^. years, health ^xis^ance, ^^ n d ^ ^ ^d^d
attorney fees of $40,000, plus the, cost of a financial ^^ee,' in the
amaunt of $1745 1.0 . In addition, ^hr-, trial ^o-Lirt ordered appellant to
pa^^^ all expenses of the ma-ntal regidence until it was sold.
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^^^ at ( ^ ^^

[T31 ln_^^hoe .T, appellant ap^ealed. th^: trial court's di-visi^^ of property,

apportionment o:^^^e debtobii.gations and ^^^^sa1 support awarded to2^^^ellee.

We held th ^^ the, 'T^.al court P-r:^^d in. failing distribute $330,000 to a-ppe.tlant

as separate interest in th^ marital residence, failing to t-rua^ ^d-acation loans

mcl. ixre.d dming the maxria ^e a-q marital debte An^ ^ the spousal. support

o'h :.g^.t:^o:^ binding o^. ^.ppe^^t's estate ^.^.^ r-achL^.g a^. inequitable r-s^-)-It in

^a^^^^ solely for theA^s ^.war^. o' spous^.i support and ^.^a^ey's fees We rem

purpose of allmArin^ th^ trial court to correct thc^^ errors amd 'a+r^^^ e a more

eq.^dta^^^ ^esulf$ in regards to the spousal supportand attorney fee award-s. Id.

at Ti 29, 39.

114) On remancl the trial co-L^ partially vacated the earlier divorce

de'ffree, The court recognized a^^^Rant's $30,000 ^^parate. i^^^^^^^ in ^^p-

marital residence, ordered education loans incurred during the ma.rria^^ to be

tyea^^cl as man^al cl^^t and re duc€^^ the $40,000 a^ard of attorney fees along

with a $17,510 awax^^ for a^^ellee'^ financial ^^^^ to a single $355000 award

fo-, a^^^rnp-y fees and litigation expenses to be paid in monthly ^^^emen^^ of

$200. The trial court ordered a^^^Han^ to be responsible for the mortgage,

nisvi.^xance, taxes and utilities associated. with the maxita.l home and ordered the

home to be li^^ecl for sale within 30 days_ The ^^^at EL-^^e any spousal support

r^^^gataons until the residence is so1d- The trial ^^urL further re.duced the
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^^ou^^ support to $2,500 per month and ordered such s-ap^^^ to ^ermin^^^

upon the deeLh. of either oarty, ^^^ellee5s cohabitation with an ^^elated m ale,

as if 3narr%ed or the expiration of ^eii ;^eaxs. Appellant appeals ^^^ tln^

Jud^,sment assert: ng four as.lilg?aments of error.

f TI 5) Appellant's ^^t. a^sig^ent of error ^tates, ,

TI-ie txial court erred by fa-il.ffi.g to abide by the Eighth Distric^
^ouxt of .^pp^aPs dedsio:^ rendered Juiy 26, 201.9 reversing ancl
rgma-ndin^ the ^udgmen.^ entry filed. 'm this case on September 6,
2011.

JT6) A,,3 a general ^ule., ^^^p-lla^^ ^^^^ review 'E.^^ ^ro^riet-y of a t^:^al

ccraxt's d^^^^^^^^^on in a domestic relations case for am- abuse of discretion.

Gray ^. Gray, 8th Disto C-Li^p^^^^. Na. 95532, :^01 ^.n^s^o-4^391, ^ 7, citing Booth

v. Booth, 44 Ohio Sud 142, 144, 641 N,RM 1028 (1989). Abuse of discretion

is ^^^^ than si-mply a-n error of law or judgment; it ^^^^^s that the court's

attitude is unreasonable, arbitrary, or u-ne^^sd€^nable. ^leakem€^^e v. .^^la^emore,

5 Ohio St. 3d 217,219. 450 N.R2d 1140 (1983).

^^ ^1 The a-rg-,.^en^^ presented in appeliant'^ first ^^sigam en^ of error

are :^^ely, redund^^^ with the specific arguments he presents 'm bi^ second,

third and ^^uxt-h ^sig=j.^nts of ^i-ror, We note, however, that ^^^^ghout all

of his ^rguanents appellant .^^peatedlv r^^^se^ ^^snes +ron^^rming evid^^^ti^

^ ^^^ rendered. by the trial court at trial. Our decision in Kehoe I only

reversed the trial ^ouxt's divorce c^ocree in part and ^^^ ^^^iand was limited as
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described above. We did not ro^er^e any of the trial miirt$s eY^id-en-Itiary -ru-Iings

excluding testimony or ^vidgn^p- and asicl^ from ^orr^r-tin^ the above errors, the

m. aaada'b- e to the, t^i-al ^ourt was only F o rc ^evalu ^^^ the c^ ^^^each a more

te, ;;pou^.^ support and attorney fee awards. Appuliant'seT^ji^^^^e rew-cdt on. th

argE^^^^^ ^^^^^^ ^^ ^^^^^^^^ rulin^s ma^e at trial are well beyond ^^.^

ywp^ ^^ the present aDpe^d ans^ ^^^ judicata al; this la.R.c-, ^tagen

(^ ^) F^^^er^orer appellant argues t-hat the ^^ ^ ^ court erred in ^aj! M--g

to recalculate the yearly Mcome it attributed to both appellant and ^^^ell^^ in

t'_q^ original di.v^^^e decree as PaA Of 0-f-u remand to rene-^^^^te the evidence

^-^.d. reach a more equitable result. Appellant misun^^^^^^^ ^ux holding a.n.

T,ekQe 1. I^. the ^^^-^a.^. divorce ^.^:cree the ^^.^. court fo^.^. app^.,^^^t's income

to be $1.20,000 per year ancl appeRee`s income to be $24,000 per year. Contrary

to appellant's ^^ uinents, our decision in Keha^ I did not find the trial ^ourfs

m^ome finding to ^p- an a^^^^ 01' discreti€^ia^ In fact, ^^^^^^^ I did not address

ap^^^les:Ys income at a-U. Instead, we reversed ^l-ie spousal support award

because even with the $120^000 yearly income figure attributed to appellant,

the total obligations imposed on him by the first cli^^rce, decree exceeded his

ability to pay in the first year by more than $50,000. Kehoe I at 11 28. ^^^

^^ia^^^^ed that, {`[a^^ such, an eq-tfita'bAr- result has n€^-t been reached (a€^^.]

appellant wi-U not be able to comply vn'^^ the ^rder.5' .^^h-op- I at 128. Ke,^^oe.^'

did not rp-m.ancf f^3r the t^.^ ^^^^ to reconsider i.^s findings un ^^e income of
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appe^..ant or appellee, but rather to reconsider the ^^^ga^^ons Unposed. in h^.t

of t-h^^e income fmdings, -kppe1lanf ^ arguments to the ^on^rar,^^^ are m7erruled^

^^^^} Appellant's ^ecand assi^^ment of states-

Th^ trial ^wu-t erred by failing to allocate the ^arties' xn^^tal deb^,s
in a manner ^on-;i^^ent with R.C, 3105.171 by ^^^ermig ^usba-ud to
[pay] more than one haH #^^e debts, including income taxes, and
other business and personal debts incurred during the marHa^^
wh^^ such deb^^ a-re ine-t^^ecl for the direct ^ent:fit of the parties
and ^^^^ ^^^enn

(TIO) Appellant presents arguments vd^^ this assignment ^^^ error

^^^^axding ma^t-al property ^.;^^^^^ that were oaa^sidff ^^^ scope of ^^^ ^^^^

^om^^d following Kehoe .^^ a.n.d.^ ^gaj-u, involve e-^ddentiary ru ° ^s fi-om. triald

`17hs^ ^e arguments are o^^^^rul^^^

{11111 On remand the trial court f^^^^ed ^^ ^^^^^e in Kehoe I ^^^

treated certain ^^^^^^^^^^ loans for the ^^^^^fit, of the ^^es7 da^g^.t^:r as

m^t^.l debt a- this debt was incurred during the course of the ^a^^.^.^ea The

tri^ ^oi:^^ -iMiie-d the educational loan debt between the parties ordering

appellan^ to pay 75% and a^peR^^ to pay 25%. Relying on the income findings

from the ^^gina-I divorce clecree5 which again, were not found to be an abuse of

discretion. in Ke^.oe 1, the tri^ ^^^^ ^ta^^^ that such division was reasonable

}APpcIlant additionally raises -ffie asaaae of certain student loans assocaated.with
the ^^^rties' son., who began coR^^e after a^^eR^e fded for divorce. 'rhis co-artn^^^ed ^.
.^^hoe I that appellant was not reqaae9t€ng a-ny assistance from appellee with loans
taken out ^'^:er t:^p div-orce action. was initiated. and. s^zch ^nan.^ were not withi-n the
^Gn-Emes of our limited ramand.. As ^^uch, they are ou^si^^ ^hc, ^^^^^ of this appaa1.
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in Eght of the ^:,3p;.^ of ^^am^ between the p^ie.^. Appella:o.t fails. to

advy s^^e aia a^ gtun^ ^^ or ^^^^^^^ any ^teti€^^ to authority to su.^^orthi.^ bare

assertion that the. trial. courVs division of ti.i,, educational €^^^^ ^^^as inequitable

or Ln. -vio^^^^on of RoC. 3105.171.^^^(1). Si-n€:^ appellant has offered no

^ ub^^la.:.^ tz^^ ^^^^^ent on g 1.^.^ issue, wc- :^d that a^pe^^t has :.' ^ile . to

demonstrate ^ abuse of discretion by the ^^^ court .'.-n ^^^arcls -t-o the dd-^Asign

of ^.h^ ^duca,:^onal debt,

t^12) kupall.ant'^ third assignment oa' error states:

The t7--mal cours erred by disregarding the factors i-n R.C. 3105o18
and awarding wife. an ^^^^^ona.^^^ and. ina^^^^^^^-te amount of
spousal support w.^on it fai1.ecl ^o consider revenue from ^^^^^^^^^
^-v-i^^on, vv-ife'^ fuE earning capacity, and ordered husband to pay,

health insurance, mortgage ancl all other expenses ^^^^^^ to the
naarital home, incom^ taxes an^ ^^^^r personal and business debts
and ai^Ten^^^ in amounts that exceed ^^ ^^^lincom^ by a^ ^ea^^
$17 0,000^ thereby rendering h-L^^band insolvent and unable to pay
^^ basic living a^ensese

In determining whether to grant s-oal.^sal support and. i-a

determining the, amount and dura-E^^ of the payments, the trial court must

consider the factors listed i-n R.C. 3105.18^^^(1)^^^-(D-). Dea.on v. Deac^^^ 8th

Dis-t-. Cuyahoga No. 91609, 2009m0^^-2491, 157, citing Ka^--c.^^L, ?-% ^aechejep

35 O'm'o St0;3d. 93, 518 ME.:^d 119a (1988), paragraph one o^th^ ^^llabas. r^^

^^^ of spousal ^^^^^ort is to reach an equitable resiAt. Id. at 96. Whad^ there is

uo set mathematical formula to reach this- goid, ^^^ Ohio S-^^rem^ ^o-Lir^

^^^^cliz°^^ the trial co-Lut to consider all 14 factors of R.C. 3105_18(C) a:nd "iiot
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^^^.se its determination upo^. any one of those factors t^en in ^o^.^.^.o^.,4' .^^

1114) In Kehoe 1, we noted that appellant's obligations exceeded his

ability to pay dun-a^ the .^^^^ yeaz a-c't^^ the divorce decree. We noted that,

per t;^ae ong1,^al d-ecree, appellant was oklzgaLed to pay $40,000 ^o-wards

appellee's attornzy fees, $^. 7, 5 ^.^.^ ^owards appellee's financial expert, spou-sal

;i.mior€.; cif $36,000, heal.gh care cos4..^ of ^oughly$37;764 and mortgage co,9ts

of$37,800, These obligations ^^^^ed $169,074 and well exceed^cl appellant's

yearly income of $120,000, As such, we ^onel-kided that aix equitable r^:^lilt

had not been rea^hf-:d and remanded to the trial co-art to reevaluatle and

achieve a ni^^^ ^qui,able result.

^^151 We find that the trial ^^^iTt did reach an equitable result on

remand. Per t'n^ trial courtss -new order, a^^^Ha^t is ^bhgated to pay $3,150

-oer montli towards the mortgage of the marital home ^nltil it ^^ ^old.

A-p^ellant'^ ^^^^sal support obligation is not. ti-iggered until the homp- issold.

.A.^ t'lat poi.a.^ appellant's mortgage obligation is replaced with $2,500 per

month in spousal ^^^^ort. ..^n addition, ap^^^^t has monthly obligations of

$200 ^^^^^^ appellee's attorney fees and Iitigatioia expenses and up to $ 1000

towards health caxe for appe7lee. This translates to a ^ear-long obligation of

$52,200 until the marital ^^om^ ^^ sold and $44,400 after the home is sold, W"e

find n^-^ abuse odi.^cretion iia the tz°aal court,As modiffication of V.ousal su:pport.

^1161 Appellant's third ^^^^^^ent of ^i-r€^^ is overruled.
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^^€ ^ ^^^ A^ppe^.anes f^rLeLh a^si^^en^ of error stateq:

The trial ^^u-rt, erred by ord^^ing husband to pay wif!6Ys attorney
Lees when ^i-fe. also received more -than one-h-al^ of net maritalf
assets and the finanC^^^ ^^^^atio:^s imposed by ^^e^ tnial. co-urf
exceed hnsbaD.d'^ entiXe, n.(-^t income, therefore ^ender'm^ fhe Orde-Ir
meqcdtable and without basis i-md^r R.C. 3105,71 3.

a^, 18) An ^ward of attorney 76C.^ ^ in a domestic ^elati^ns action is within

the soim.d discretion ^^ the tnal c^urt aiid wiu n^ ^ be ^^^ersed. onapp^al absent

of d^^^^^tion. -%r^^iko v..^ureiko, SthDist. C^..^y°E^ga-No. 94393g 2010-an abuse

Ohio-5599, 126_

9) Ou^^one^rn ^^ehoe .^^egaiding th E trial co u-d°s aw ard of aft^^^^^y

fees ^^emm.ed from the impractical obligations ^^^ oniginal di-vor^e decree

cumulatively imposed upoia appellant. As addressed in the tbi-rd assig=^^^

of error, t1us con.r:er^ no longer ^:^dsts. F^th^-rmore, we n^^^^ ^ha^ the trial c^^

gni^can^^ydecreased appellant's obligations ^ ^^^a-rds to fees -m.d. expen.^^^^^I

In the original decree, appellant was obligated to pay $40,000 in appellee's

attorney fees and $17,510 for app^ellee'sfian^cial e°pert"  In the order following

our remand, the trial court reduced ^^^se, obligations to a single award of

$35,000 payable in. mon^^^ increments of $200. We f"ind, no abuse of discretion

in the tr^^7. co^^rVs order.

{f 20) Appellant's ^^ur-th a^^'ignmen^ of error is ove^ruled-
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^Y24 -^^ ^^^ ^udgm^nt. of the trial r.^^^^ is ^rme^.

B- I',^ ^^^^^ ^^ ^^^^^ ^^^^^^^ ^^^o-v-^r from ^^^^Uan^ costs h^^ei^ taxed.

The court find.s there ^^ere rea^onable gro-u^^^^ for this ^ppeL-J.

^t ^.s ^^r^^erer^. that a spe^:^.^.^. mandate issue 0^:^. of t^.^.?u is^^u^; directing ^he

`^^^r c^^^ to carry this ^^dgment i-rit^a Ion..

A certified copy of this entry shall ^onstit-u-^^ the mandate p^^uq-nt to

Rule 2 ^ c^.^: t^.f3 _^-^es of ^^^^Hate Proa;^dum

A. GALU- ^.^HERM JL-DGE

:^^^ETH A. ^OCCO, P.J., a:n.d
P A'.EYRI C IA A. B LA C K-M 0 N, J., C O^. C ^^
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..':w

This matter -i^ before the r-€^^^ on ^^^ollanfs application for en b^^^
^onsi^^^^tiona P^su^it to App.R. 26, .^oc.App.Re 26, and McIl`ad€^en v.
Cleveland State Univ., 120 Ohio St.3d 54, 2008^^^lii^^4914, 896 N.E.2d 672,
we are €^bli^^^i-,d ts^ ^^^olve conflicts between two or more decisions of this
court on any issue that is dispositive of the case i-n wbi^^ the application is
ffied.

We fi , -that appeJiant'^ ^gumen^ that the panel decision ^ontr^^enes
the law a ^.e case at most claims ^.^. error in the p^.ne^. ^,e^is^.o^.. It do 'es not

^°t4 Therefore,allege a ^^^ bet ^ ^^^ ^r m e decisions of this ca^u
^a^^^^ ^^^.^. ^ ^^^^^n ^^^^^a^, ^^^^^^^^ FOR ^^^^^^

..`.•...-•.... _

'ART, ^^^^^^^^^^^^ JUDGE

Dissenting:

PATRICIA A. BLACKMON, J.,
FRANK D. CELEBREZZE, JR., J.,
EILEEN A. GALLAGHER, J.,
EILEEN T. ^.^.,LAGIiER, J.,
LARRY A. JONES, J.,
KATHLEEN ANN K.^^^^UGHp J^,
MARY EILEEN KILBANE, J.,
TIM MCCORMACK,. J., and
KENNETH A. ROCCO, Jti .

EG 19 2013

C UPA H
OF "^^^ ^ ^ AIPPEALS
By a ^^p6 ^v

IWARY J. BOYLE, J,g and
SEAN C. GALIAG^ERP J.

27



R^^^^ 24 Kehoo

Fromo CLERK E--NC)T1^^^CUYAH0GAC0UNTY.US
Ser^^- F^iday, jant^^ry 10, 2014 3:47 PM
To: RDKEHOE@KEHOE3.AW.NET
Sub,j^ct- Cuyahoga Co€.arity Clerk of Courts ^otifi€°afion ICA-13-099404]

This is an automated notificatiorse Please DO NOT REPLY to this E-Mail.
This E-Mail message, including any attach^^^nts, is for -^he^ole use o-F the intended
recipient(s) and may contain private, confidential and/or privileged inform^tions Any
uriautharized review, use, disclosure or distribution is prohibiteds If you are not the
intended recipient, please destroy all copies of this original E-Mail message,
n---__-_....w__-_.._......__......_..--n nw n......-m-mm-_____--__-----___,,----aaamma-^--v__..-ooo-o

Cases CA-13y099404
Case Caption: MAURA A. KEHOE vs. ROBERT D. KEHOE - ET ALe
Notice Type: (COA) COA NOTICE
Notice ID/Batch: 22576032 - 1196214

To: ROBER°F D KEHOE

Decision Date: 01/09/2014
Application by Appellant for Reconsideration is denied4

GALLAGHER, E.,s P.3<
ROCCO, tlh, o p .D o , CONCURS
BLACKMON, P., Ir , CONCI.IRS

On Copy:
MAURA A KEHOE (EI) - 2991 EDGEHILL ROAD, CLEVELAND HEIGHTS, OH 441180000

^
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uourt of Appeals of Ohio, Eighth District
County of Cuyahoga

Andrea Rocco, Clerk of Courts
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MAClRA A. KEHOE

Appeliee

-vs4

ROB^RT D. KEHOE, ET AL.

Appellant

Date 07909P14

COA NO, LOWER COURT NOa
99404 CP £^^328835

DOMESTIC REl.ATiONS

MOTION NO. 469990

_______

App(iratian by AppefCar^t fbr Reconsideration is denied.

RECEIVEO FOR FILING

JAN X 9 2014

dzJ'+ p^p̂ C ^ f G. CLERK^^ i
p^

f"{ F A^PEALS

Presmding Jaa^^^ ^ENNETH A. ROCCO,

,^P,^TRICCr^ ^.. q^.^,q!GMON (c^c^t€'^

^ .
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