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INTRODUCTION ANI) SUMMARY OIT ARGUMENT

This case is not about plain error. Rather it is about the sentencing authority of a

trial court as circumscribed by the plain language of the allied offense statute, R.C. 2941.25

and this Court's prior decisions in ^StatE rf. Zlnderwood (2010), 124 Ohio St. 3d 3 )65 and

State v. Jol2nson (2010), 128 Ohio St. 3d 153. As this Court previously held:

When the plea agreement is silent on the issue of allied offenses of sinzilar
import, however, the trial court is obligated under R.C. 2941.25 to determine
whether the offenses are allied, and if they are, to convict the defendant of
only one offense,

Undenvood (2010), 124 Ohio St. 3d at 371 (emphasis added). The Eighth District's

decision in this case is a simple application of Undenvood. Because the trial court neglected

its obligation to mak-e an: allied offense determ.ination "when the charges facially present a

question of inerger," State v. Rogers, 8th Dist. Nos. 98292, 98584-90, 2013-Qhio-1027

("Rogers IT'), the individual sentences must be vacated.

As explained by this Court inJohns•on, an allied offense analysis is a two-step

process. The first step involves largely a question of law-is it "possible to commit one

offense and commit the other with the same conduct." Johnson, 128 Ohio St. 3d at 162.

IFthe answer to that qtiestion is yes, then the two offenses are "allied" and, absent

additional findings by the trial court, the defendant may only be convicted of one. R.C.

2941.25(A), This is the starting point for any sentencing of allied otfenses. If thetrial

court never goes any furtlier, it is constrained as a rnatter of law to impose a single

sentence.

The second step of the analysis involves a consideration of the particular facts of

the case and, if certain findings are made, the trial court isernpowered to impose

individual sentences upon each allied offense. Specifically, the trial court may impose



individual sentences on allied offenses if it finds that the offenses were "committed

separately or with a separate animus as to each." R.C. 2941.25(B); see also Johnson, 128

Ohio St. 3d at 163 (explaining that individual sentences can be imposed on allied

offez7sesiftherc were "not committed with the same conduct, i.e. `a single act, committed

with a single state of mind."')

Applying this analysis to the instant case, this Co«rt begins by determining

whether it is possible, with the same conduct, to:

1. Commit the offeilses of receiving stolen property belong to the same individual

and possession criminal tools to receive that property (CR 545992);

2. Commit the offenses of receiving stolen property belong to multiple individuals

(CR 553806).

iirank Rogers maintains, as discussed below, that it is possible to commit these offenses

with the same conduct. Then the offenses are "allied" and the starting point for

sentencing in each case is a single sentence.

This Court must consider the implicatiozls of a trial couit imposing multiple

sentences on allied offenses withoutmaking any findiitgs that the offenses were

conlmittecl with separate conduct. Rogers maintains that the Eighth District correctly

held that a trial court cannot impose separate sentences upon allied offenses without

making such findings. According, the cases must be remanded to the trial court for a new

sentencing hearing.

i The State does iiot disagree that it is possible that Rogers committed all tliree offenses
in CR 545992 with the same conduct.

2



The State's entire premise in this case is erroneous. It assumes that a trial court

always has the authority to impose individual sentences on every count zinless the

defendant .specifically= objects. 'I'his Court's decision in Zlnder-wood makes clear that is

not the case. In Underwood, this Court held that R.C. 2941.2-5 provides a limitation on the

sentencing authorityof the trial court and that this limitation is not dependent upon the issue

being raised by the parties. Indeed, even when the parties agree to a sentence that violates

R.C. 2941.25, the trial cotirt is prohibited from imposing that agreed sentence. U'nder-wood,

124 Ohio St. 3d at 370. When, on the face of the indictmeiit; two offenses could possibly

have been committed at the same time., then those two offenses are, as a matter of law, allied

offenses that must be merged unless afinding is inade that they were cornnaitted sepayately

or tvith separcrte aniina:

While the State claims that the Eighth District decided to reverse Rogers' sentence

"because it could not tell if an error occuffed," (State's Br. at 1), that is not the case, An

error did plainly occur in this case. The trial court committed error when it failed to comply

with its "obligat[ion] under R.C. 2941.25 to detelxnine whether the offenses were allied."

U'ndcrwood, 124 Ohio St. 3d at 371. The error was:

• not holdiiig the hearing,

• not addressing the issue. and

• imposing separate sentences on each count without making a deterznination that

the offenses were coinmitted separately or with a separate animus.

Despite the State's claim that "UndeYwood does not explicitly place a duty on a trial court"

to make an allied offense determination, (State's Br. at 1), Undenl,ood does exactly that. Id

("When the plea agreement is silent on the issue of allied offenses of similar import,
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however, the trial court is obligated under R.C. 2941.25 to determine whether the offenses

are allied. . .")

Although the State latnents that the Eighth District's approach is unworkable in the

context of plea agreements, the opposite is exactly true. The allied offense issue is easily

addressed in cases involving plea agreements. As explained by this Court in Undertivood,

nothing "precludes the state and a defendant from stipulating in the plea agreement that the

offenses were committed with separate animus, thus subjecting the defendant to more than

one conviction and seritence." 124 Ohio St. 3d at 371. Or, alternatively; the parties could

stipulate that the offenses were committed with the sanle anirnus. And that type of plea

bargaining is happening with increasing frequency since this Court's decision in

Undertii,ood. In the relatively unconunon case where the State and defendant wish to leave

this issue to the trial court to decide, the trial court simply goes about its ordinary business of

finding facts and making a legal determination. There is nothing particularly complicated

about deciding whether two offenses were committed separately (i.e. unrelated incidents) or

with a separate animus (i.e. unrelated motivations). And this Court recently established

clear guidelines for making such determinations at sentencing. See aState v, Washington

(2013), __ Ohio St. 3d _, 2013-Ohio-4982; syllabus ("When deciding wltether to merge

multiple offenses at sentencing pursuant to R.C. 2941.25, a court must review the entire

record, including arguments and information presented at the sentencing hearing, to

determine whether the ofl-enses were committed separately or with a separate animus.")

In short, this Court should apply the plain language of R.C. 2941.25 and reach the

folloiving holding in this case:
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When it is possible to commit two offenses with the same conduct, a trial
court may not impose individual sentences on those two offenses absent
a finding that those two offenses were committed separately or with
separate animus.

This legal rule is consistent with Ohio's allied offense statute and this Court's decisions in

.Inhnson and UndeT rvvod, is practical, and will ensure that criminal defendants are serving

legal sentences authorized by the General Assembly.

S ATEMENT OF THE CASE ANl) FACTS

Frank Rogers entered into a plea agreement with the State of Ohio to resolve eight

criminal cases. This plea agreement did not address whether any of the offenses were allied

and did not include any stipulations that offenses, in any particular case; were conunitted

separately or with a separate animus. Because this appeal only pertains to two of the cases,

Mr. Rogers' proeedural history is confined to those two cases.

A. Trial Court Proceedings

l:n Case No. 545992 ("truck case"), Mr. Rogers was charged in a six-count

indictment. He ultimately pled guilty to two counts of receiving stolen property belonging

to Mark Johnson (counts four and five) and possessing criniinal tools for use in the

comanis.sion of the receiving stolen property offenses (count six). (Tr. at 5 and. 26-28). T he

property in count four was Johnson's "2006 Ford :F 150 Pick Up Titick" and the property in

count five were Johnson's "Tires & Rims." All three offenses occur-red on January 5, 2011.

In Case No. 553806 ('jewelry case''), Mr. Rogers was charged in a two-count

indictment with receiving stolen property (jewelry, silverware, ceramic dolls, and/or

religious items) belonging to Vilma Fontana (count one) and receiving stolen property

(jewelry) belonging to Rebecca Zuchowski (count two). (Tr. at 8). Both offenses occurred

on August 15, 2011. Rogers pled guilty to both. (Tr. at 30-31).

5



The State and the defense did not enter into any agreenients related to sentencing

other than restitution amounts and that "there will be prison time." (Tr. at 10 and 22). There

was no agreement about the specific amount of prison time, however. (Tr. at 10).

'I'he trial court held a sentencing hearing on February 29, 2012. At the hearing, the

prosecutor explained that Zuchowski and Iiontana's homes were burglarized but emphasized

that they had no evidence that Rogers committed the burglary and that Rogers was not

charged with burglary.2 (Tr. at 46, 53, and 60). Rogers was charged with receiving stolen

property because he pawned the iteins stolen from both homes. (Tr. at 46-47 and 53). I3oth

Ms. Zuchowski and Ms. Fontana spoke at the sentencing hearing. (Tr. at 47-56). Rogers

also spoke at sentencing. I-Ie apologized for his conduct and explained that he had a. serious

drug problem, (Tr. at 44).

In the truck case, the trial court imposed aii aggregate sentence of 2 years. T'hat two-

year sentence was comprised of 3 consecutive sentences of 12 months for RSP of the truck,

6 months for RSP of the tires, and 6 months for the criminal tools associated with the two

RSP counts. (Tr. at 65-66). In the jewelry case, the trial court imposed an aggregate

sentence of 18 months. Thaf sentence was comprised of 12 months for the property

belonging to Zuchowski and 6 months for Fontana'S property. T'he trial court also ordered

that the sentences in those two cases (in fact in all of his cases)vvere to be run consecutively

2 Despite the fact that the trial prosecutor readily admitted that they had no evidence that
Frank Rogers was involved in the burglary of either home, the State, in its merit brief,
suggests that Rogers confessed to the burglary of Zuchowski's home. (Br. at 4-5). The
State basis that suggestion on an unsworn victini's statement at sentencing that "Frank
Rogers even admitted that he looked into her room as he was later quoted saying, I
looked in the bedroom and there was no lady laying in bed reading." (Tr. at 50).
Obviously there was no such confession in this case or Rogers would have, at a
lninimum, been charged with burglary.
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with each other. (Tr. at 73).

B. Appellate Proceedings

Rogers filed a timely appeal of his sentence. On appeal, Rogers argued, in his first

assignment of error, that the trial court erred in inlposing consecutive sentences on allied

offenses in the truck and jeweli), cases.

1. Rogers I

On March 21, 2013, the Eighth District, in a 2-1 decision, aftirmed Rogers' sentence

an.d rejected his allied offense argument. State v. Rogers, 81h llist.ltids. 98292, 98584-90,

2013-Ohio-1027 ("Rogers l'). The majority, departing from the Eighth District's prior

precedent, held the sentencing judge had no obligation to "incluire into the possibility of an

allied offenses sentencing issue" and that the existing record did not contained adequate

facts to demoizstrate that the offenses in the two cases were in fact allied offenses of similar

import. Id. at T 6. In the jewelry case, the majority recognized that it was possible for

multiple RSI' counts to be allied even if the property belonged to different owners:

[The receiving stolen property] statute is not defined in terms of conduct
against another, but in ternis of conduct against propei-ty; that is possession
or disposition of property that one knows or believes to be stolen.

Merger of the receiving stolen propet-ty counts is thus not barred because
there were separate victims of those offenses.

Id. at T^j 14-16. However, the majority held that "it is possible from the record on appeal

that he atternpted to dispose of the stolen items separately." Id. at 17. In the iruck case, the

majority concluded that "[t]here is nothing in the record to support Roger's argument that

the tires and rims were from the stolen truck." Id, at ! 19. Accordingly, the majority rejected

Rogers' assignment of' error:
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2. Rogers II (en bcrnc)

Sua sponte the Eighth District accepted Rogers I for en bunc review. After furtlier

brieting, the Eighth District issued a decision wlii4h reversed the sentence in the truck case

but aftirmed the sentence in the jewelry case. Rogers H. Judge Sean Gallagher, writing for

the 11 judge majority, explained that "Unclerwood placed the duty squarely on the trial court

judge to address the merger question7' and held that:

'While the judge cannot be an advocate for either position, the trial court
must address the potential allied-offense issue when the charges facially
present a question of merger.

Id at 27. Jud.ge Gallagher emphasized that "not every case involving multiple convictions

with a silent record will require an allied-offense determination by the trial court;" such a

determination is only required in cases were a`facial review of the charges and the elements

of the crimes present a viable question of n.lerger>" 1'd. at^, 26-28. Judge Gallagher

explained that defense counsel's "failure to raise the merger issue does not relieve the trial

court of its duty" to comply with "R.C. 2941.25 and address the possible merger question."

Id. at 1137. Judge Gallagher explained that "plain error exists in the failure to address a

statutory mandate." Ici' at ^ 34.

Judges Kenneth Rocco and Larry Jones also wrote concurring opinions joined by 9

other judges. Judge Rocco wrote separately "to express his concern" that the dissenting

opinion would relegate the trial judge "to a passive role at a. time when his or her role

rightfully is paramount" and to emphasize that he did not "share the dissenting opinion's

trust" that a postconviction petition would afford meanin.gfiilly relief to a clefcndant on an

issue that arguably could have been raised on direct appeal. Id. at T1, 67. In his concur-ring

opinion, Judge Jones explained that not only is a trial court obligated by statute to address
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the allied otfense issue at sentencing but also doing so will "in the long run ... save the

state's and court's resources by strearnlining multiple appeals, and, most importantly, ensure

the constitutional riglits of the defendant against double jeopardy." Id. at^j 81.

3, The Certifieci' Cotiflicts

On the same day the Eighth District released Rogers 11; it sua sponte certified a

conflict on the following issues to this Court:

(1) Whether a trial court conunits plain error where multiple offenses present a facial
question of allied offenses of similar import, yet the trial court fails to determine
whether those offenses should merge under R.C. 2941.25 at sentencing;

(2) Whether the failure of a defendant to raise an allied-offense issue or to object in the
trial court can constitute an effective waiver or forfeiture of a defendant's
constitutional rights against double jeopardy and a bar to appellate review of the
issue when the record is silent on the defendant's conduct.

The State filed its notice of this certified conflict with this Court on August 7, 2013.

After the I;ighth District issued its en banc decision in Rogers Il; Frank Rogers filed

a motion requestiiig that the Court certify a conflict on the substantive question of whether

multiple receiving stolen property otfenses can be allied when the property belongs to

different owners. The Eighth D.istrict granted Rogers' motion and certified a conflict on the

following issue:

(3) Whether an offender who receives, retains, or disposes of the property of two or
more other persons in a single transaction may be convicted and sentenced for more
than one count of receiving stolen property?

Frank Rogers filed his notice of certified conflict with this Court on Septeniber 20, 20 11

On October 23, 2013, this C;ourt deteirnined that conflicts existed on these issues,

consolidated the two cases, and ordered briefing. Frank Rogers merit brief follows.
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LAW AND ARGUMENT

Frank Rogers proposes that this Court answer the three issues certified as conflicts

to this Coui-t with the following:

1. When it is possible to commit two offenses with the same conduct, a
trial court may not impose individual sentences on those tcvo
offenses absent a finding that those tvvo offenses were committed
separately or with separate animus.

2. A defendant does not waive his Double Jeopardy rigbts at a
sentencing hearing when allied offenses are not discussed and does
not relieve a trial court of its statutory and constitutional obligation
to make an allied offense determination when the charges facially
present a question of merger.

3. Ohio's allied offense statute does not permit multiple convictions for
receiving stolen property, even if the property belongs to multiple
owners, unless the property was received in separate transactions.

A. The Starting Point: R.C. 2941.25 and The Test for Determining if Two Offenses
are "Allied Offenses of Similar Import."

'fhe Double Jeopardy Clause's prohibition on multiple punishments provides a

floor that prohibits double punishment for greater and lesserincluded offenses unless

there is a State legislative intent to the contrary. I3lockbuYger v. Unitecl States (1932), 284

U.S. 299. In this context, "the Double Jeopardy Clause does no inore than prevent the

sentencing court from prescribii-lg greater punishment than the legislature intended."

1111issou7-iv. Ifuntey (1983). 459 U.S. 359, 365. If a State so desires, it can prohibit

multiple ptinishments even where offenses are not nested one in the other asgreater and

lesser-iricluded offenses.

'Ib that end, the General Assembly enacted R.C. 2941.25, Ohio's multiple-count

statute: °

10



(A) When the same conduct by the defendant can be constn.2ed
to constitute two or more allied offenses of similar inYport,
the indictment or inforrnation may contain counts for all
such offenses but the defendant may be convicted of only
one.

(B) Where the defendant's conductconstitutes two or more
oftenses of dissimilar import, or where his conduct results
in two or more offenses of the same or similar kind
committed separately or with a separate animus as to each,
the indictment or inforrrmation may contain counts for all
such offenses, and the defendant may be convicted of all of
them.

"Absent a more specific legislative stateznent. R.C. 2941.25 is the primary indication of

the General Assembly's intent to prohibit or allow multiple punishments for two or more

offenses resulting from the sarne conduct." ffl'ashington, _ Ohio St. 3d _, 2013-Ohio-

4982, at ¶ 10.

In other words, a defendant may not be convicted of two or more allied offenses

of similar import unless the offenses were "committed separately or with a separate

animus as to each." The fuzldamental purpose of R.C. 2941.25 is "to prevent sllotguXl

convictions, that is multiple findings of guilt and corresponding punishments heaped on a

defendant for closely related offenses arising from the same occurrence.'° Johnson, 128

nhio St. 3d at 161-62. When in "substance and effect but one offense has been

committed," the defendant may be convicted of only one offense. Id. at 162.

The legal landscape for allied offenses shifted dramatically with Johnson, 2010-

Qhio-6314. In.Iohnson, the Court overruled State v. Rance (1999), 85 Ohio St. 3d 632

and established a new test for allied offenses of similar import. Under Rane;e, two

offenses were only allied offenses of similar import if the elements of the two offenses,

compared in the abst-ract, aligned sufficiently such that the comrni:ssion of the one offense
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would necessarily result in the commission of the other.

Johnson 's two-step analysis. In Johnson, the court was unanimous in adopting a

syllabus that overruled Rance, and recognized that a defendant's conduct must be

considered in the R.C. 2941.25 analysis. The plurality opinion explained that R.C. 2941.

25 requires the trial court to engage in a two step-analysis. In the first step, the trial court

must decide "whether it is possible to commit one offense and commit the other with the

same conduct, not whether it is possible to commit one withoztt committing the other. ld.

at 162-63. The second step of the analysis is to deten-nine whether the offenses were in

fact committed "by the same conduct." Id. (citations omitted) e"If the i-nultiple offense

can be committed by the same conduct, then the court must determine whether the

offenses were committed by the same conduct." Id., at 163. Finally, if it were possible to

commit the multiple offenses via the same conduct, and if the offenses were in fact

committed by the same conduct, then they must be merged. Id.

One problem that has plagued the jurisprudence of R.C. 2941.25 over the years

has been the tendency on the part of practitioners and of cout-ts to use the term "allied

offenses" as a short-hand for offenses that must be merged. It is important to keep these

concepts distinct. Consistent with R.C. 2941.25(a) and Johnson's first step, offenses are

allied if it is possible for an of.fender to commit both with the same conduct. If two

offenses are allied then they must merge unless, pursuant to R.C. 2941.25(B) and

Johnson's second step, the trial court finds that they were committed separately or with a

separate animus.

B. The trial court has an obligation to address allied offenses issues when the
plea agreement"is silent on the issue of allied offeiises of similar import."

R.C. 2941.25 states that "[w]here the sarne conduct ... can be constiued to constitute
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two ... allied offenses ofsirni.lar import, ... the defendant may be convicted of only one

[offense]." R.C. 2941.25 (A) (emphasis added.). In State v. UnderAood (2010), 124 Ohio

St. 3d 365, this Court held that R.C. 2941.25 provides a limitation on the sentencing

authority of the trial court. R.C. 2941.25 is a"tnandatory sentencing provision" that

prohibits a trial court "from imposing individual sentences for counts that constitute allied

offenses of similar import." Id. at 370-71. And this Court made clear that this limitation is

not dependent upon the issue being raised by the parties. On the contrary, this Court made

quite clear that, absent a stipulation by the parties, the trial court has an affirmative

obligation to address the possibility that multiple offenses are allied:

When the plea agreement is silent on the issueof allied offenses of similar
import, however, the trial court is obligated under R..C. 2941.25 to determine
wllether the offenses are allied, and if they are, to convict the defendant of
only oneoffense.

Icl at 371 (emphasis added). The trial court's obligation to address allied offense issues at

sentencizlg cannot even by sidestepped by the parties by virtue of an agreed sentence. Even

when the parties agree to a sentence that violates R.C. 2941.25, the trial cour-t is prohibited

from imposing that agreed sentence. Id. at 370. Underwood based its conclusion on the

recognition that multiple sentences for allied offenses of similar import violate R.C.

2941.25's mandatory provision prohibiting multiple sentences, and are thus "contrary to

law." Id.at 370-71.

C. Implications of GTnderwood and Johnson: When it is possible to coinmit hvo
offenses with the same conduct, a trial court may not impose individual sentences
on those two offenses absent a finding that those two offenses were committed
separately or with separate animus.

T.he trial court's obligation to address allied offense issues in a multiple offense

case arises when "the plea agxeement is silent on the issue," L%nderwood; and when "it is
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possible to commit one offense and commit the other with the san-ie conduct," Johnson.

In other words, as explained by the Eighth District in its en bcrnc decision, a trial court

judge has a duty to inquire and determi:ne whether offenses are allied when "a facial

question of allied offenses of similar import presents itself." Rogers .I.I at'!j 63.

As explained by this Court in Johnson, an allied offense analysis is a two-step

process. The first step involves a question of law-is it "possible to commit one offense

cxnd commit the other with the same conduct." Johnson, 128 Ohio St. 3d at 162. If the

answer to that largely legal question is yes, then the two offenses are allied offenses of

similar import and, absent any additional factual findings by the trial court, the defendant

may only be convicted of one. R.C. 2941.25(.A). This is the starting point for any

sentencing of allied offenses. If the trial court never goes any further, it is constrained as

a matter of law to impose a single sentence.

The second step of the analysis involves a cansid.eration of the particular facts of

the case and, if certain facts are found, the trial court is empowered to impose individual

sentences upon each allied offense. The trial court may impose individual sent.ences on

allied offenses if it finds that the offenses were "committed separately or with a separate

animusas to each." R.C. 2941.25(B); see also Johnson, 128 Ohio St. 3d at163

(explaining that individual sentences can be imposed on allied offenses if they were "not

committed with the same conduct, i.e. `a single act, committed with a single state of

mind."')

Both Undenwood and.Iolznson make clear that itis the trial court°s responsibility to

determine whether separate sentences can be imposed on allied offenses. Icl., at 371

("court's duty to merge those allied counts at sentencing" is "nlandatory, not
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discretionary."). Accord, Johnson, atIv, 47 ("Under R.C. 2941.25, the eourt niust determine

prior to sentencing whether the offenses were con-iniitted bv the same conduct,").

Essentially, R.C. 2941.25 imposes a requirement that a trial court make certain findings

(i.e, separate animus, separate conduct) if it intends to impose separate sentences on

allied offenses of similar import. Absent such findings, the trial coui-t is constrained to

impose a single sentence.

If a trial court imposes separate sentences on allied offenses without holding a

hearing or making the requisite findings, then the sentence it imposed is unauthorized by

law anddoi contrary to law. And the resulting sentence n-iust be reversed on appeal. Ohio's

appellate courts have almost unifornlly followed this approach. In addition to the 11 jtldges

of the Eighth District in Rogers, most other appellate districts have held that, when two

offenses meet the first prong of the Johnson test, a trial court errs when it imposes separate

sentences without addressing the issue of allied offenses at sentencing. I'his majority view

has been expressed by the Second, Fourth, Seventh, and Eleventh Districts. Each of these

Appellate I)istricts have held that, once the first prong of the Jnhnson test is niet, the case

must be remanded to the trial court if the record does not establish that the offenses were

committed separately or with separate animus. &e State v. Cleveland, 2"d Dist. App.No:

24379, 2011-Ohio-4868,1120 ("We hold, in this case, that where the record suggests that

n7tiltiple offenses of which a defendant has been found guilty may be allied offenses of

similar import under R.C. 2941.25, but is inconclusive in that regard, it is plain error for

the trial court not to conduct the necessary inquiry to determine whether the offenses are,

in fact, allied offenses of similar import."); Stcrte v: tVfiller; 11'h Dist. App. No. 2009-1'-

0090, 2011-Ohio-1161, fij( 56-57, n.l ("Also, it is wortll noting that waiver is not an issue
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under these circumstances. The Suprerne Court of Ohio has held that the failure to merge

allied offenses of similar import rises to the level of plain error."); State v. Williams, 7"

Dist. App. No. 11 MA 131, 2012-Ohio-6277, ^j 76; 3 State v. Usmcrn, 4`i' Dist. App. No.

09CA36, 2011-Ohio-4626,1126.

71he Fourth District's decision in Osman provides a particularly clear expression

of Ohio's allied offense statute as interpreted by this Court in Johnson:

[Step One of Johnson] An offender could, with the same conduct,
coinmit aggravated robbery and felony murder. 'I'herefore, aggravated
robbery and felony nlurder are allied offenses of similar import.

[Step Two of Johnson] Even though felony murder and the predicate
felony (here, aggravated robbery) are allied offenses of similar import
under R.C. 2941.25(A) C)sman may still be sentenced,for both crimes. In
order to sentence Osman for both crimes, the State must show that Osman
committed the crimes "separately or with a separate animus." See R.C.
2941.25(B).

[Trial court must hold hearing] Because aggravated robbery and felony
murder are allied offenses of similar import, we remand the present case
for resentencing. On remand, the trial court should consider whether
Osman committed felony murder separately or with a separate animus
from his aggravated robbery conviction and sentence Osman accordingly.

2011-Ohio-4626, 32-35. Like the 11-member majority in Rogers II, the Fourth

District correctly recognized that, once the first step of the Johnson test is met, the two

offenses are allied and can onlv support separate sentences if the irial court finds that the

offenses were committed separately or with a separate animus.

The minority view has been expressed by the Sixth District in State v. Wallcace, 6`"

' The Seventh District's decision in Williums clearly overrules its prior decision in State
v. I-looper, Columbiana App. No. 03 CO 30, 2005-Ohio-7084. a pre ,Iohnson case.
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Dist. No. WD-11-031, 2Q12-Ohio-2675.4 In Wallace, the Sixth District held, without.

citing any other authority or explaining its reasoning, that, although the first step of the

Johnson was clearly met, the trial court did not commit plain error in imposing separate

sentences because the "record lacks evidence upon which to determine whether the same

conduct resulted in both coiavictions," Icl, at 12. This minority view fails to

appropriately r:ecognize that the trial court's sentencing authority is limited to imposing

one sentence on allied offenses of similar import rsnless the record actually contains

evidence that the offenses were committed separately or with a separate animus. "The

Sixth District's approach pern7its sentences that exceed the duration authorized by the

General Assembly and thus violate Double Jeopardy.

D. A defendant's guilty plea does not forfeit or waive any allied offense issues.

fihe State's primary argument is that, when a defendant pleads guilty in a rnultiple

offense case, he necessarily waives any argument that any of the offenses are allied

offenses of similar import. 'I'heargument that a guilty plea waives an allied offense

issue, that is not ripe until sentencing, is illogical and has already been rejected by this

Court. Ohio's allied offense statute, R.C. 2941.25, requires the merger of allied offenses

regardless of whether guilt is established by a plea or by a trial verdict. See Ljndef•wood,

124 Ohio St. 3d at 370 ("A defendant's plea to multiple counts does not affect the court's

"Although the State also cites to theFirst District's decision in Strxte v. Wessling, 1 s` Dist.
No. C-110193, 2011-Ohio-5882 as support for its position that an allied offense claim
must fail unless the record is f2illy developed, the First District recently adopted a
modified position in State v. Anderson, I't Dist> No. C-11 0029, ?012-Ohio-3347. In
Anderson, the First District held that, even when the defendant does not adduce a record
in support of an allied offense argument, it could make an allied offense determination by
reviewing "the indictment, bill of particulars, and plea-hearing materials, including a
recitation of the facts surrounding the offenses, to determine the defendant's conduct."
2012-Ohio-3347, at jj 22.
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duty to merge those allied counts at senteneing."); &ate v. Saw)>er (2010), 124 Ohio St.

3d 547 (applying Underwood to an agreed sentence based on a guilty plea); see also Stctte

v. I)anaron (2011); 129 Ohio St. 3d 86 (holdinl; that the offenses of felonious assault and

domestic violence merged after the defendant pled guilty to those two offcnses).

Ohio's allied offense statute permits a defendantto be charged and found guilty of

allied offenses of similar import but provides that the defendant "maybe convicted of

only one." R.C. 2941.25(A) (emphasis added). A guilty plea is the functional eauivalent

of a jtiry's verdict as both provide the trial court the basis to enter a finding of guilt and to

sentence the defendant. There is nothing in R.C. 2941.25(A) that explicitly or implicitly

limits its application to convictions resulting from a trial. Indeed, such an interpretation

would lead to absurd results whereby a defendant benefits by the mere fact that he was

found guilty after a trial. For instance, a defendant, who has been charged with two first-

degree felony offenses for drug possession and drug trafficking (in violation of R.C.

2925.03(A)(2)) involving the same controlled substance, would have perverse incentive

to go to trial even if there is no question about guilt. If that defendant pleads guilty, he or

she faces, under the State's proposed rule, two convictions and 22 years in prison. If that

same defendant is convicted after a trial, he or she would, pursuant to State v. Cahrales

(2008), 118 Ohio St. 3d 54, only receive one conviction and would face a maximum

prison sentence of eleven years. Such an absurd outcome cannot have been intended by

the Creneral Assembly. Moreover, such an absurd outcome would cause the statute to

violate the FourfeenthAmendment to the United States Constitution, both as a matter of

due process (fundamentally unfair to penalize a defendant at sentencing for accepting
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responsibility and pleading guilty), and eyual protection (ir-rational to penalize those who

accept responsibility and plead guilty vis-a-vis those who go to trial).

In arguing that a defendant waives all allied offense arguments by pleading guilty,

the State relies on several cases that stand for the general proposition that a properly

entered guilty plea. "waives all non jurisclictional defects." (State's Br. at 14). Thislegal

principle does not, however, have any bearing on the application of the allied offense

statute. There is no "defect" in charging an individual with allied offense or with an

individual pleading guilty to allied offenses. R.C. 2941.25 clearly permits that. The

defect only arises if the defendant is convicted of multiple allied of.fenses. Under Ohio

law, a"coi"1vlction" does not occur "untll sentenee is imposed." See State v. Cal'Ce3'.

(1992), 64 Ohio St. 3d 218, 222. 'I'he "defect" of imposing separate sentences upon

allied offenses does not arise until the sentencing hearing, ufter the defendant entered his

or her guilty plea. Because there is no allied offense defect for the defendant to waive at

the time he or she pleads guilty, the State's reliance on case law, regarding the waiver of

non-jurisdictional defects by guilty pleas, is misplaced.

ivloreover, the State's argument that a guilty plea waives any issue regarding a

conviction for allied offenses ignores the reality that such a rule could result in sentences

contrary to law and two convictions where the law only permits one. When two offenses

are allied offenses of similar import, any consecutive sentence that exceeds the rnaxinnrnl

sentence on a single offense exceeds the punishment authorized by law.

Such a sentence, beyond the maximum allowed by the law, is void and a nullity. See

State v. Beasley (1984). 14 Ohio St. 3d 74, 75; see also State v. Payne (2008), 114 Ohio

St.3d 502, 508 n.3 ("It is axiomatic that imposing a sentence outside the statutory range;
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contrary to the statute, is outside a court's jtirisdictiozi, thereby rendering the sentence

void ab initio.") As such, the illegality of the sentence can be raised at any time,

including for the first time on appeal or even in a collateral proceeding. Cf.'Srate v.

Siinpkins (2008), 117 Ohio St. 3d 420 (allowing the correction of a void seiitence more

than seven years after it was imposed and well after the time for direct appeal had

expired). Moreover, even if the sentence did not exceed the maximum permitted by law,

this Court has repeatedly made clear that R.C. 2941.25 prohibits multiple convictions on

allied offenses, even when concurrent sentenceswere imposed. See e.g. State v,

Whitfield (2010), 124 Ohio St. 3 )d 319, 324; Darnron, 129 Ohio St. 3d at 89.

In sum, allied offense determinations must be made by the trial court at

sentencing regardless of whether the defendant pled guilty or was found guilty after a

trial. The State's proposed rule ttiat a guilty plea forecloses an allied offense

determination is contrary to law and causes absurd results.

E. Because a trial court may not impose sentences unauthorized by law, it has
an independent duty to merge allied offenses regardless of whether the issue
is raised by the parties.

As discussed .4uj)ra in Sections A to C, a trial court has an independent obligation

to merge allied offenses regardless of whether the issue is raised by the parties. 13ecause

R.C. 2941.25 provides a limitation on the sentencing authority of the trial court, a trial court

can no more iznpose multiple sentences on allied offenses than it can impose 10 years on a

felony of the fifth degree. Neither sentence is authorized by law and both must be reversed

otl appeal.

ln its alternative argument, the State argues that a defendant's silence at his

sentencing hearing on the issue of allied offenses constitutes a forfeiture of his protection
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against Double Jeopardy and effectively authorizes the trial court to impose punishment

beyond what is authorized by the General Assembly. The principle basis for the State's

argument is a short statement from this Court's decision in State 1^ Conzen that the

defendant's failure to raise an allied offense issue in the trial court "constitutes a waiver of

the error claimed." (1990), 50 Ohio St. 3d 206, 211. C'ornen is not good law for several

reasons and, even if it were, it is not controlling in this case.

1. Conzen was overrtiled bv Undenvond; Silence does not constitute a waiyer
of a defendant's fundantental constitiational right to be free from
inipermissible multiple punishments.

In UndeYwood, this Coui-t held that a defendant's silence at sentencing does not

coilstitute a waiver of an allied offense argument. 124 Ohio St.3d at 372. Underwood went

so far as to recognize that a defendant cannot even waive a right to appeal a sentence by

agreeing to serve a fixed sentence encoanpassing multiple convictions for allied offenses of

similar import because such a sentence is not "authorized by law." Id. at 371-72.

Underwood thus overrt2led C'oinen's statement that a defendant waives an allied offense

issue by not raising it in the trial court.

This Court's decision in Underlvood is sound law. Ohio's allied offense statute

"incorporates the constitutional protections against double jeopardy" including multiple

punishznentsfor the sanle offense, ^S'tctte v. YY7iitfield(2010), 124 Ohio St. 3d 319,321. By

enacting R.C. 2941.25, Ohio's General Assembly has defined when multiple punishment is

forbidden (R.C. 2941.25(A)) and when it is allowed (R.C. 2941.25(B)). Icl Thus. "vliere

two offenses constitute allied offenses of similar import, the Double Jeopardy Clause forbids

the imposition of separate sentences and convictions for both offenses. Id. at 323.

Because Ohio's allied offense statute incorporates a fundainental constitutional right,
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a defendant caz-inot waive that fundamental constitutional protection by silence. Under-u'ood,

124 Ohio St. 3d at 372. On the contrary, both this Court and the United States Supreme

Court have repeatedly held that "courts indulge every reasonable presumption against

waiver of fiindamental constitutional rights and that we do not presume acquiescence in the

loss of fundamental rights."' .I^^ohnson v Zerbst (1938), 304 U.S. 458, 464; State v. lt darns

(1989), 43 Ohio St. 3d 67; 69; UnderN)ood, 124 Ohio St. 3d at 372. For a waiver of a

cozistitutional right to be effective, it must be shown that there was "'an intentional

relinquishment of a known right or privilege."'Adan2s, 43 Ohio St. 3d at 68 (quoting 7erbst,

303 U.S. at 464). "Waivers of constitutional rights not only must be voluntary but must be

knowing, intelligent acts done with sufficient awareness of the relevant eireuxnstances and

likely consetluences."_Tcir (quoting Brady v. United States (1970), 397 U.S. 742, 748). A

waiver of a Iundainerztal constitutional right will not be presunied ts-.om a"silei-it record."

State v. ff7ellnaan (1974), 37 Ohio St. 2d 162, 171 (citing Carnleyv. Cochran (1962), 369

U.S. 506, 516).

For a defendant to waive the double jeopardy protections embodied in Ohio's allied

olfense statute, the record m.List establish that the defendant "was informed that he was

agreeing to be convicted of allied offenses, thereby waiving his constitutional right to be free

from double jeopardy." Undens.,ood, 124 Ohio St. 3d at 372. The record in this case,whieh

is silent on the issue of allied offenses, clearly does not establish knowing and intelligent

waiver by Rogers of his constitutional right to be free from double jeopardy.

2. Coinen is distinauishable because it involved two of.fenses that could not be
committed witli the same conduct.

Evezi if this Court did not overrule Cornen with Underwood, Comen does not control

the outcom:e of this case. Comen dealt with two crinies (aggravated burglary and receiving
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stolen property) which, on tlieir respective faces, could neNTer be comn2itted with the same

conduct. It is not possible for a defendant to conunit aggravated burglary (breaking into a

dwelling to commit a felony, either with a dangerous weapon or during which physical harm

was caused) while at the saine time and with the satne conduct, receive stolen property. See,

e:g, ^.Slate v. Frazier, 58 Ohio St.2d 253, 389N.E.2d 1118 (1979) (aggravated burglary

completed once defendant entered the home, before aggravated robbeiy committed inside

the home; offenses not allied). Because these two offenses fail the first step of the .Iohn:son

test, they are not allied offenses of similar import and there would be no need for any fiu-ther

inquiry at the sentencing hearing. Because aggravated burglary and receiving stolen

property can never be allied offenses of similar import, a trial court has the authority to

sentence a defendant on both without any allied offense inquiry and without making any

additional findings. Put in terms of the Eighth District's decision, a "facial review of the

charges and the elenlents of the crimes [does not] present a viable questioti of inerger,"

Rog-er.s II, and so no allied offense inquiry is required.

3. A trial court cominits_plain error when it imposes separate sentenee5 on
allied offenses without making the deterinination that the offenses were
committed separately or a sgparate animus.

As discussed in detail above, Rogers maintains that R.C. 2941.25 imposes a

statutory and constitutional limitation on the sentencing authoritv of the trial court. Pursuant

to R.C. 2941.25, Johnson, and t>'nclcttivood, a trial court cannot impose separate sentences

on two offenses that can be committed with the same conduct vvithQut finding that tlie

offenses were comnYitted separately or with a separate animus. Its imposition of separate

sentences on allied offenses of similar import without these findings is plain error.

In its brief, the State continually asserts that the Eighth District reversed the trial
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court "on the merepossibility that error occurred." (State's Br. at 18-25). That is not

accurate. The eixor here is that the trial court imposed separate sentences for allied offenses

of similar import without determining whether those separate sentences were authorized by

la.w. Such an error is similar, though obviously a more serious constitutional error, to

imposing consecutive sentences without making the statutorily recluired findings.

Regardless of whether the defendant forinally objects to consecutive sentences, the trial

court is still not authorized to iznpose them without making certain findings. Likewise,

regardless of whether the defendant formally objects to separate sentences for allied

offenses, the trial court is still not authorized to impose them Nvithout making certain

findings. "Every judge has a duiy to impose lawftil sentences" and a concomitant duty to

cozrect unlativful ones. Sirnpkins (200$), 117 Ohio St. 3d at 425-26 (enlphasis added).

If this Court were to accept the State's limited view of plain error, it would

effectively legitimatize illegal sentences. By remanding Rogers' case to the trial court, the

Eighth District is simply ensuring that the trial court imposes a sentence authorized by the

General Assembly and that Rogers does not zelinquish his T)ouble Jeopardy riglits by

silence. lfthe offenses were committed with a separate animus, then the separate sentences

are justified. If, however, the oftenses were not committed separately or with a separate

animus, then Rogers is presently senring an illegal sentence. If the latter is the case, then the

legal rule proposed by the State not only offends Rogers' constitutional rights but also

contravenes the punishment specifically authorized by the General Assembly. It will also

spur unnecessary additional litigation as the defendant, Nvithout the benefit of appointed

counsel, attempts to pursue other remedies to correct the illegally imposed sentence.
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F. Application of Underwood and Johfison to the instant case.

l. The truck case: It is possible to coinmit, -with the same conduct, two receiving
stoleyz property offenses (when the pNoperty, bbelongs to the same oivner) trnd
possession of criminal tools.

The State does not contest the Eighth District's determination that it was possible

Rogers to have comnlitted the multiple offenses in the truck case with the same conduct.

Accordingly, if this Court agrees that a trial court must address allied offense issues when it

is possible to commit rnultiple offenses with the same conduct, then this Court should affirm

the Eighth nistrict's remarld of the truck case to the trial court for a new sentencing hearing.

2. The jewelry case: It is possible to cotnynit, with the scrrne conduct, two
receiving stolen property qffenses when the stolen property belong,s to
dijferent awnef°s.

In the jewehy case, Frank Rogers pled guilty to receiving stolen property belonging

to two different owners. Despite the fact that Rogers receipt of the stolen property occurred

on the same day, the Eighth District held that "[s]eparate victims alone established a

separate animus for each offense" even if the defendant "cannot distinguish one victim's

goods from another's." Rogers II, 2013-Ohio-3235, at !; 22. In short, the Eighth District

established a bright-line rule that, even if a defendant receives stolen propertv in a single

transaction, he can be convicted and sentence on as maity offenses as there are different

owners. The 1<ighth District's holding on this point violates R.C. 2941.25, is inconsistent

witliR.C. 2913.51 and 2913.61, and should be reversed by this Court.

^t. R. C. 2913.61 doesnot peNmit tnudtiple sentences.for stolen property
r°eceived at the same time rnerelv because the property belonged to
rnultiple owners.

When a defendant receives stolen property in a single transaction, he commits a

single crime regardless of whether the property belonged to different owners. The offense
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of receiving stolen property is defined by the type and amount of property and not in terms

of the specific owners of that property. Indeed, the General Assembly has enacted a specific

statute, R.C. 2913.61.,that provides for the aggregation of property involved a "theft

offense," including receiving stolen property.5

R.C. 2913.61(E3) provides in pertinent part:

If more than oiieitem of property or services is involved in a theft offense ..
., the value of the property or services involved for the purpose of
determining the value as required by division (A) of this section is the
aggregate value of all property or services involved in the offense.

"I'hus, when a defendant receives stolen property at the same time, he commits a single

offense, the seriousness of which is defined by the aggregation of the value of all the stolen

property. Indeed, were the rule cthei-wise, then the State's ability to prosecute more serious

violations of receiving stolen property would be severely hampered and more culpable

criminal defendants could receive less serious sentences by serendipity alone. A defendant

who knowingly received stolen jewels valued at eight thousand dollars could only be

prosecuted with first-degree misdemcanors if the jewelry belotiged to enough separate

owners so that no individual lost more than $999.99. At the same time, a defendant could be

convicted of a felony offense for receiving stolen jewels valued at one thousand dollars if

the jewels all came from the same owner. The General Assembly enacted R.C. u913.61(B)

to avoid such an irrational result.

b. Even if R. C. 2913. 61(B) did not reqriii°e the aggreg'ation of stolen
propet^ty received in a single transaction, C)hio's tzllied offense
statute requires fhat the offenses be merged into a single coarviction.

1=;ven if there was no^ a specific statute that reqiured the accumulation of stolen

5 Theft offense is defined to include the offense of.receiving stolen property, in violation of
R.C. 2913.51. R.C. 2913 .61(K).
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property received in a single transaction, such offenses are nonetheless allied offenses of

similar import, pursuant to R.C. 2941.25. With respect to the first step of the Johnson allied

otiense analysis, there is no serious dispute that it is "possible" for a defendant to receive

stolen property belonging to multiple owners with the saine conduct, Indeed, neither the

Eighth District nor the State contends otherwise. The only question in this case is whether,

as a matter of law, a single act of receiving stolen property cail result in multiple convictions

for receiving stolen property rnerely because the property happened to belong to multiple

owners. The Eighth District established a bright-line rule that "[s]eparate victims alone

established a separate animus for each offense" even if the defendant "canY-tot distinguish

one victim's goods from another's." Rogers II, 2013-Uhio-3235, at ^ 22. The Eighth

District's bright-line rule is inconsistent with Ohio's allied offense statute and should be

rejected by this Court.

"I'he fundamental puxpose of R.C. 2941.25 is "to prevent shotgun convictions, that

is multiplefmdingsof guilt and corresponding punishments heaped on a defendant for

closely related offenses arising from the same occurrence." Johnson, 128 Ohio St. 3d at

161. When in "substance and effect but one offense has been committed." the defendant

may be convicted of only one offense. Id, at 162-63.

Receiving stolen property provides a prototypical example of situation where

"shotgun convictions" could result, absent R.C. 2941.25, ftom a single act of criminal

conduct based on nothing more than pure happenstance. When one knotvingly receives

stolen propeity, he or she is not cotnrnitting a criminal act with a separate animus against

any and all owners of that property. Rather, the criminal act is committed with a singular

animus-a knowing possession of property that belongs to another. The criminal offense
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of receiving stolen property does not depend on and is unrelated to any knowledge

regarding the ownership of the property other than it was "obtained through the

commission of a theft offense." RR.C. 2913.51.

Most courts that have addressed this issue have held that a single act of receiving

stolen property can result in only a single conviction regardless of how many individuals

had an ownership interest in the property. See e.g. State v. Sanderfs (1978), 59 Ohio App.

2d 187 ; State v. H"ankersUn, 15YDist. No. C-800542, 1981 WL 9939, aff'd S'tate i.

flankc^rson (1982), 70 Ohio St. 2d 87;6 State v. Wilson (1985), 21 Ohio App. 3d 171;

State v. Nixon, 8th Dist. No. 47582-84, 1984 WL 5588, *2 (holding that five receiving

stolen property counts for property belong to five different people or entities "may still be

allied where the defendant has no knowledge of the number of thefts and the property is

received in a single continuous transaction fiom the same source at thesametime.").

Indeed, this legal proposition is so uncontroversial that it has previously be conceded by

some prosecutor's offices on appeal. See e.g. State v. Konstantinov, 5ti' Dist. No. 09 CAA

090075, 2010-Ohio- 3098, 5 and 11-12 (noting that the State conceded that three

counts of stoIen property based on the receipt of clothing stolen from three different

stores were allied offenses of similar import).

The Ninth District's decisions in Sanders and U'ilson are partictzlarly analogous to

the circumstances in this case. l:n Sanders, the Ninth District held that four receiving stolen

property offenses involving the property of different owners should merge as allied offenses

6 In Hankei-soii, the State did not cross-appeal the First District's allied offense
determination and so this Court did not specifically address it. 70 Ohio St. 2d at 93-94
("The State not having cross-appealed the Court of Appeals' holding that the two counts
[of receiving stolen property] were offenses of similar import, the judgment of the Court
of Appeals is affirmed.'").
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because the State "offered no evidence to show that the defendant harbored a separate

animus toward each itldividuall; or that [the defendant] participated in the original theft

offenses." 59 Ohio App. 2d at 191. Similarly, in Wilson, the Nir.lth District held that the trial

court erred in failing to merge three receiving stolen property offenses involving the

property of three different owners. 21 Ohio App. 3d at 172. Like the instant case, the

property was reported stolen in two separate burglaries, and, like the instant case, the State

did not present evidence that the deferndant participated in the burglaries. Id. And, because

the State had no evidenceto suggest that the defendant had separately received or disposed

of the property, the Ninth District held that they must merge. Id.. Rogers' two offenses of

receiving stolen,jewelry should lilcewise merge.

In its brief, the State argues that, while "Rogers may have had a single goal of

selling the stolen items to a Lakewood pawnshop," he can be eonvicted of two offenses

because the property belonged to two differezit people. (State's Br. at 31-32), In explaining

why the number of owners is significant, the State relies on the erroneous reasoning of the

Eighth District that, despite the fact that the defendant "cannot distinguish one victim's

goods from another's," his singular criminal act impacts "multiple victims." Rogers II at^

22. The Eighth District's reasoning is misplaced because it squarely ignores the animus of

the defendant and looks instead to the impact of the criminal conduct. To justify the

irn.position of separate sentences for offenses committed with the same conduct, the State

must show that the defendant acted with separate animus. And a separate animus cannot be

established by the mere fact that the defendant received property that, unbekiiownst to hizn,

belonged to dz'fferent owners.

Moreover, this Court's decision in ,State v. Jones (1985), 18 Ohio St. 3d 116 does
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not compel a different result. In.Iones, this Court held that a defendant may be convicted of

tNA=o counts of aggravated vehicular homicide "for each person killed as the result of a single

instance of that individual's reckless operation of his vehicle." Irl. at 117-18. In reaching

this conclusion, this Court emphasized that R.C. 2903.06 is a"homicide statute" where the

prohibited conduct is not the act of driving recklessly but rather the act of "recklessly

causing the ci'ecrtla of another." Id. Because the General Assembly choose to specifically

criminalize the conduct as a homicide, this Court found that it intended to authorize separate

convictions for each person killed by a reckless driver. .td.

Here, on the otller hand, no reasonable construction of the receiving stolen property

statute could lead to a conclusion that the Cieneral Assembly intended to authorize separate

conviction for each person Nvho had an ovtmership interest in stolen property received by an

individual. Indeed, receiving stolen property is not defined in tenns of conduct against

another, but rather in terms of conduct against property. And its penalties are detei-nlined on

the aggregation of all of the property received regardless of the existence of multiple

owners. In this regard, the property-related crime of receiving stolen property can be

analogized to burglary. As explained in Stcrte v. Mariott, the crime of burglary "punish[es]

trespasses into structures" and "is not meant to criminalize an offender's conduct toward the

occupants of the structure.'s (2010 ), 189 Ohio App. 3d 98, 103 and 107. 'I'he number of

people inside the home is "irmnaterial;" there is a single burglazy regardless of the number

of people inside the home. State v. White, Cuyahoga App. N.o. 92972, 2010-Ohio-2342, at

42-43. Like l.'iurglary, which criminalizes conduct committed against the home of

another, receiving stolen property criminalizes conduct committed agaiitst the property of

another. The number of people who olvn the home or oNvn the property is irrelevant.
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Ct)14CL[1SION

For the reasons set forth above, Frank Rogers respectfully recluests that this Court

affirm the Eighth District's decision in pai-t, and reverse it in part. Specifically, this Court

should affirzn the I,"ighthDistrict's holding that "[w]here a iacial question of allied

offenses of similar presents itself, a trial court;judge has a duty to inquire and determine

under R.C. 2941.25 whether those offenses should merge" and his or her failure to do so

constitutes reversible error. Rogers II at^J 63. However, this Court should reverse the

Eighth District's holding that two receiving stolen property offenses can never be allied if

the property belonged to multiple owners. And Mr. Rogers respectfully requests that this

Court remand his case for a new sentencing hearing in both CR-545992 and 553806.

Respectfully subtnitted,

N EuxEY, ESQ.
JO1-IN T. MARTIN, ESQ.
Counsel for Appellant
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A copy of the foregoing was served upon Timothy J. McGinty, Cuyahoga County

Prosecutor, The Justice Center - 9th Floor, 1200 Ontario Street, Cleveland, Ol1 44113 by

ordinary mail on this 25th day of February, 2014.

LEN SWEENEY, ESQ.
JOHN T. MARTIN, ESQ.
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