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IN'I'RC^DUC"TION AND St1i!!1NIAIZY OF ARGUMENT

This case is not aboutplain error. Rather it is about the sentencing authority of a

trial courtas circumscribed by thE:: plain language of the allied offense statute, R.C. 2941.25

and this C;ourt's prior decisions in State >>. Underwood (20 10), 124 Ohio St. 3d 3 65 azid

State v. Johnson (2010), 128 Ofiio St. 3d 153. As this Court previously held:

Vv'hen the plea agreenient is silent on the issue of allied offenses of similar
import, however, the trial court is obligated under R.C. 2941.25 to determine
whether the offenses are allied, and if they are, to convict the defendant of
only oneof.fense,

t indenwood (2010), 124 Ohio St. 3d at 371 (emphasis added). The Eighth Distzict's

decision in this case is a simple application of Underwood. 13ecause the trial coui°t neglected

its obligation to ma.ke an allied offense determination "when the charges facially present a

question of iner.ge.r," State i,>. Rogers, 8'h Dist. Nos. 98292, 98584-90, 2013-Oh.io-1027

("Rogers I1"), the individual sentences must be vacated.

As explained by this Cour-t in Johnson, an allied offense analysis is a two-step

process. The first step involves largely a question of law--is it "'possible to commit one

offense and commit the other with the same conduct." Johnson, 1.28 Ohio St. 3d at 162.

If the answer to that question is yes, then the two offenses are "allied" and, absent

additional findings by the trial court, the defendant may only be convicted of one. R.C.

2941.25 (A j. This is the starting point for any sezatencing of allied offenses, If the trial

coui-t never goes aiiy furtlier, it is constrained as a matter of law to impose a single

sentence.

The second step of the analysis involves a consideration of the particular facts of

the case and, if certain findings are made, the trial court is empowered to irnpose

individual sentences upon each allied offense. Specifically, the trial court may impose



individual sentences on. allied offenses if it finds that the nffenses were "committed

separately or with a separate animus as to each." R.C. 2941.25(B); see crlso Johnson, 128

iJhio St. 3d at 163 (explaining that individual sentences can be imposed on allied

offenses if there were "not committed with the same conduct, i.e. 'a .single act, comnaitted

with a single state of mind. "')

Applying this aizalysis to the instant case, this Court begins by determ.ining

whether it is posszhle, with the same c.onduct, to:

1. C.omznit the offenses of receivin.g stolen property belong to the sanie individual

and possession criminal tools to receive that property (CR 545992); 1

2. C'onlmit the offenses of receiving stolen property belong to multiple individuals

(CR 553806).

Frank Rogers maintains, as discussed below, that it is possible to commit these offenses

with the same cond2tct. Then the offenses are "allied" and the startit-ig point for

sentencing in each case is a single sentence.

`l'h'rs Court must consider the implications of a trial court imposing multiple

sentences on allied offenses without making any findings that the offenses were

committed with separate conduct. Rogers maintains that the Eiglzth District correctly

held that a trial court cannot impose separate sentertces upon allied offenses without

making such findings. According, the cases must be remanded to the trial cour:t for a xie^v

sentencing hearing.

1 The State does not disagree that it is possible that Rogers committed all three offenses
in CR 545992 with the sarne conduct.
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The State's entire pretiiise in this case is erroneous. It assumes that a trial court

always has the authority to impose individual sentences on every couzit unless the

defendant aspecifically objects. "I'his Court's decision in (indeYevood mak.es clear that is

not the case. In Underwood, this Coutl held that R.C. 2941.25 provides a limitation on the

sentencing authority of the trial court and that this limitation is not dependent upon the issue

being raised by the parties. I:ndeed, even when the parties agree to a sentence that violates

R.C. 2941.215, the trial court is prohibited from imposing that agreed sentence. U`ndEaqi)ood,

124 Ohio St. 3d at 370. When, on the face of the indictment, two offerzses could possibly

have been committed at the same time, then those two offenses are, as a matter of law, allied

offenses that must be merged unless a jinclinx is made tdzat tlzey were cotrtnaitted separately

or ivith sepaNate anima

While the State claims that the p:-ightll District decided to reverse Rogers' sentence

"because it could not tell if an error occurred," (State's Br. at 1), that is not the case. fln

error did plainly occur in this case. The trial court comrnitted error when it failed to coniply

with its "obligat[io-ti] under R.C. 2941.25 to determine whether the offe.nses were allied."

Uiiderwood; 124 Dliio St. 3d at 371. The error was:

* zaot holding the hearing,

* not addressing the issue, and

m imposing separate sentences on each count without making a determination that

the offenses were eommitted separately or with a separate animus.

Despite the State's claim that "Under-wood does not explicitly place a duty on a trial court"

to make an allied offense detei-rnination, (State's Br, at 1), Underwood does exactly that. Id.

("'Alen the plea agreement is silent oil the issue of allied oflenses of similar import,
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however, the trial court is obligated under R.C. 2941.25 to detennine whether the ofEeilses

are allied, . :')

Although the State laments that the Eighth District's approach is unworkable in the

context of plea agreements, the opposite is exactly true. The allied offense issue is easily

addressed in cases involving plea agreements. As explained by this Court in t,'ndel-wood,

nothiiig "prechides the state and a defendant from stipulating in the plea agreement tllat the

offenses were conln.utted with separate animus, thu.s subjecting the defendant to znore than

one conviction azld sentence." 124 Ohio St. 3d at 371. Or, alternatively, the parties could

stipulate that the offenses were conlznitted with the saxne aninlus. And that type of plea

bargaining is happening with increasing frecluency since this Court's decision in

Underwood. In the relatively uncommon case where the State and defendant wish to leave

this issue to the trial court to decide, the trial court simply goes about its ordinary business of

finding facts and making a legal determination. There is nothing particularly complicatecl

about deciding whether two offenses were conniitted separately (i.e. unrelated incidents) or

with a separate animus (i.e. uzuelated znotivations). And this Court recently established

clear guidelines for making such deterzn`znations at sentencirig. See ^S'tate v. lVashingion

(2013), _ Ohio St. 3d _, 2013-Ohio-4982; syllabus ("When decid:ing whether to merge

multiple of.fenses at sentencing pursuant to R.C. 2941.25; a court must review the entire

record, irz cluding arguments and information presented at the sentencing hearing, to

detexmine whether the offenses were committed separately or with a separate animtis.")

In short, this Court should apply the plain la.nguage of R.C. 2941.25 and reach the

following holding in this case:

4



When it is possible to commit two offenses with the sameconrlaact, a trial
court may not impose individual sentences on those two offffer?.ses absent
a finding that those tdvo offenses were committed separate:ly or with
separate animus.

This legal rule is consistent with Ohio's allied offense statute and this Court's decisions in

JohTison and Underwood, is practical, and will ensure that criminal defendants are serving

legal sentences authorired by the General Assembly.

STATEMENT OF Tl^E CASE, ,4N' I) FACTS

Frank Rogers entered into a plea agreement with the State of Ohio to resolve eight

criminal cases. "I'his plea agreement did not address whether any of the offenses were allied

and did not include any stipulations that offenses, in any particular case, were committed

separately or with a separate animus. Because this appeal oi-Ay pertains to two of the cases,

Mr. Rogers' procedural history is conlined to those two cases.

A. Trial Court Proceedings

In Case ^'^o. 545992 ("truck case"), Mr. Rogers was charged in a six-count

in.dictment. He ultimately pled guilty to two counts of receiving stolen property belonging

to Mark Johnson (counts four and five) and possessing criminal tools for use in the

commission of the receiving stolen property offenses (count six). (Tr. at 5 and 26-28): The

property in count four was Johnson's "2006 Ford F 150 Piel Up Truck" and the propei-ty in

count five were Johnson's "Tires & Rims." All three offenses occurred on January 5, 2011.

In Case No. 553806 ("jewelry case"), Mr. Rogers was charged inatwo-c.ount

indictrnent with receiving stolen property (jewelry, silverware, ceramic dolls, and.%or

religious items) belonging to Vilma Fontana (count ozie) and receiving stoien property

(jewelry) helonging to Rebecca Zuchowski (count two). (Tr. at 8). Both offenses occurred

on. August Z 5, 2011. Rogers pled guilty to bot1Y, ("T'r. at 30-31).
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The State and the defense did ziot enter into any agreernents related to sentencing

other than restitution amounts and that "there will be prison time." (Tr. at 10 and 22). There

was no agreeme.nt about the specific a:nount of prison time, however. (Tr. at 10).

T'he trial court held a se.nte;icing hearing on February 29, 2012. At the hearing, the

prosecutor explained that Zuchowski and I'ontana's hoines were burglarized but enzphasized

that they had no evidence that Rogers committed the burglary and that Rogers was not

charged with burglary.2 (Tr. at 46, 53, and 60). Rogers was charged with receiving stolen

property because he pawned the items stolen from both hoznes. (Tr. at 46-47 and 53). Both

Ms. Zuchowski and Ms. Fontana spoke at the sentencing hearizig. (Tr. at 47-56). Rogers

also spoke at sentencing. He apologized for his conduct and explained that he had a serious

drug problem. (Tr. at 44).

In the truck case, the trial court imposed an aggregate sentence of 2 years. That two-

year sentence was comprised of 3 consecutive sentences of 12 mozithsfor RSP of the truck,

6 rnonths for RSP of the tires, and 6 moirths for the crinii.nal tools associated with the two

RSP counts. (Tr. at 65-66). In the jewelry case, the trial court imposed azi aggregate

sentence of 18 months. That sentence was comprised of 12 months for the property

belongirlg to Zuchowski and 6 months for Fontana's property. The trial court also ordered

that the sentences in those two cases (in fact in all of his cases) were to be run consecutively

2 Despite the fact that the trial prosecutor readily admitted that they had no evidence that
FrankRoge.rswas involvedin the burglary of eitber home, the State, in its merit brief,
suggests that Rogers confessed to the burglary of Zuchowski's home. (Br. at 4-5). Tlie
State basis that suggestion on an tinsworn victim's statement at sentencing that "Frank
Itogers even admitted that he looked into her room as he was later quoted saying, I
looked in the bedroom and there was no lady laying in bed reading." (Tr. at 50).
Obviously there was no such confession in this case or Rogers would have, at a
lninimum, been charged with burglary.
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with eac}t other. (Tr. at 73).

B. Appellate Proceedings

Rogers filed a timely appeal of his sentence. On appeal, Rogers argued, in his first

assigiiment of error, that the trial court erred in imposing consecutive sentences on allied

offenses ir, the truck and jeNvelry cases.

1. Rogers I

On March 21, 2013, the Eighth District, in a 2-1 decision, affirnled Rogers' sentence

and rejected his allied offense argument. State v. IZoget^s, 8`F' Dist. Nos. 98292, 98584-90,

2013-Ohio-1 D27 ("Rog^rs I"). The xnajority, departing from the Eighth District's prior

precedent, held the sentencing judge had no obligation to "inquire into the possibility of an

allied offenses sentencing issue" and that the existing record did not contained adequate

facts to demonstrate that the offenses in the two cases were in fact allied offenses of similar

import. Id. at J 6. In the jewehy case, the nlajoritNrecognized that it was possible for

multiple RSP counts to be allied even if the property belonged to differe.nt owrlers:

[The receiving stolen property] statute is not defined in ternls of conduct
against another, but in terms of c.onduct against property; that is possession
or disposition of property that one knows or believes to be stolen.

Merger of the receiving stolen property counts is thus not baixed because
there were separate victims of those offenses.

Id at 1-11j 14-16. However, the majority held that "it is possible from the record on appeal

that he atteinpted to dispose of the stolen items separately." Ica', at ^ 17. In the truck case, the

majority co:nc:iuded that "[t)here is nothing in the reco.rd to support Roger's argument that

the tires and rims were from the stolen truck." Id. at 1l 19. Accordingly, the niajority rejected

Rogers' assignnient of etxor.

i



2. Rogers II (en bcrne)

&asponte the Eighth District accepted Rogers I for en hcrnc: review. After further

briefing, the l;ighth District issued a decision ^vhich reversed the sentence in the truck case

but affin-ned the sentence in t.he jeFwelry case. Rogers H. Judge Sean Gallagher, writing for

the 11 judge majority, explained that "^%fzder^vood placed the duty scluarely on the trial court

judge to address the merger question" and held that:

While the judge cannot be an advocate for either position., the trial court
rnust address the potential allied-offense issize wilen the charges facially
present a question of inerger.

Id. at 11j 27, Judge Gallagher emphasized that "not every case involving nxultiple convictions

with a silent record will require an allied-offense determination by the trial court;" sucll a

determiziation is only required in cases were a "facial review of the charge;s and the elements

of the crimes present a viable cluestion of merger:" Id. at ^iT 26-28. Judge Gallagher

explained that defense counsel's "failure to raise the merger issue does not relieve the trial

court of its duty" to con-iply with "R.C. 2941.25 and address the possible merger question."

Id. at 1! 37. Judge Gallagher eaplaineci that "plain error exists in. the failure to address a

statutory mandate." Id. at ^j 34.

Judges Kenneth Rocco and. Larry Jones also wrote concurring opinions joined by 9

other judges. Judge Rocco wrote separately "to express his concern" that the dissenting

opini.on. would relegate the trial judge "to a passive role at a time when his or her role

rightfully is paramou.nt" and to ernphasize tliat he did not "share the dissenting opinion's

trust" that a postconviction petition would af{ord meaningfully relief to a defendant on an

issue that arguabiy could have been raised on direct appeal. Id. at ^ 67. In his concurring

opinion, Judge Jones explained that not only is a trial court obligated by statute to address
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the allied offense issue at sentencing but also doing so will "in the long run ... save the

state's and court's resources by streamlining multiple appeals, and, most importantly, ensure

the constitutional rights of the defendant against double jeopardy." Id. at ^ 81.

3. Y'he Certified C'onflicts

On the same day the Eighth District released Rogers II, it sua sponte certitied a

conflict on xhefollowing issues to this Court:

(1) Whether a trial court coznmits plain error where multiple offenses present a facial
question of allied offenses of similar import, yet the trial court fails to deterniine
whether those offenses should merge under R.C. 2941.25 at sentencing;

(2) w'hether thefailure of a defendant to raise an allied-offense issue or to object in the
trial court can constitute an effective waiver or for.feiture of a defendant's
constitutional rights against dou:ble jeopardy and a bar to appellate review of the
issue when the record is silent on the defendant's conduct.

The State filed its notice of this certified conflict with this Court on August 7, 2013.

After the Eighth District isstted its en bcznc decision in Ro^-el°s 11, Frank Rogers filed

a niotion requesting that the Court certify a con#liet on the substantive question of whether

multiple receiving stolen property offenses can be allied when the property belongs to

different owners. The Eighth District granted Rogers' motion and certified a conflict on the

following issue:

(3) V'hether an offender who receives, retains, or disposes of the property of two or
rnore other persons in a single transaction. may be convicted and senteticed for more
than one count of receiving stoien property?

lj"rank Rogers filed his notice of certified conflict with this Court on September 20, 2013.

On October 23; 201.3, this Court determined that conflicts existed on these issues,

consolidated. the two cases, and ordered briefing. Frank Rogers nierit brief follows.
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LAW AND A1ZCX UNlENT

Frank Rogers proposes that this Court ansu=er the three issLres certified as coz2 flicts

to this Court with the following:

1. When it is possible to commit two offenses with the sartte conduct, a
trial coui-tmay not impose individual sentences on those two
offenses absent a finding that those two offenses were committed
separately or with separate animus.

2. A defendant does not waive his Double Jeopardy rights at a
sentencing hearing when allied offenses are not discussed and does
not relieve a trial court of its statutory and constitutional obligation
to make an allied offense determination when the charges facially
present a question of merger.

3. Ohio's allied offense statute does not permit multiple convictions for
receiving stolen property, even if tkepropertd, belongs to multiple
owners, unless the property was received in separate transactions.

A. The Starting Point: R.C. 2941.25 and T'he'I'est for Determining if Two Offenses
are "AlliedOfl'enses of Similar Import."

The Double Jeopardy Clause's prohibition on multiple punishments provides a

floor that prohibits double punislunent for greater and lesser included offenses iznless

there is a State legislative intent to the contrary. Blockbur•ger v: U'nited States (1932), 284

U.S. 299. In this context, "the DoubleJeopardy Clause does no more than prevent the

sentencing court. #rom. prescribing greater punishment than the legislature zntended.°

,44'issouri v. 1-funteY (1983), 459 U.S. 359, 365. If a State so desires, it caii prohibit

nlultiple punishments even where offenses are not nested one in the otl'ier as greater and

lesser-included off enses.

To that end, the General Assenlbly enacted R.C. 2941.25, Ohio's multiple-count

statute:

10



(A) Whe.n the same conduct by the defendant can be construed
to constitute two or rnore allied offenses of similar iniport,
the indictment or information may contain counts for all
such offenses but the defendant may be convicted of only
one.

(13) Where the defendant's conduct constitutes two or more
offe.nses of dissiizailar import, or where his conduct resixlts
in two or more offenses of the same or similar kind
committed separately or with a separate aniznus as to each,
the indictment or information may contain counts for all
such offenses, and the defendant may be convicted of all of
them.

"Absent a more specific legislative statement, R.C. 2941.215 is the prinlary indication of

the General. Assembly's intent to prohibit or allow multiple punisluxiezlt.s for two or more

offenses resulting from the saine conduct." TVashingtoiz, __ Oliio St. 3d _, 2013-Ohio-

4982, at 41;' 10.

In other words, a defendant may not be convicted of two or more allied offenses

of similar import unless the offenses were "committed separately or with a separate

animus as to each." The fundamental purpose of R.C. 2941.25 is "to prevent shotgun

convictions, that is inultiple findings of guilt and corresponding punishments heaped on a

defendant for closely related offenses arising from the same occurrezlce." Johnson, 128

Ohio St. 3d at 161-62. When in "substance and effect but one offense has been

comsnitted," the defendant may be convicted of only one offense. Id. at 162.

The legal landscape for allied offenses shifted dramatically with Johnson, 2010-

Ohio-6314. In ,Iohnson, the CourC overruled State v. Rance (1.999), 85 Ohio St. 3d 632

and established a new test for allied offenses of similar import. tlnder Rance, two

offenses were only allied offenses of similar import if the elements of the two offenses,

compared in the abstract, aligned sufficiently such that the cornmission of thu one offense

11



would necessarily result in the commission of the other.

Johrison's two-step analysis. In ,Iahnson; the court was unanimous in adopting a

syllabus that overruled Rance, and recognized that a defendant's conduct must be

considered in the R.C. 2941.25 analysis. The plurality opinion explained that R.C. 2941.

25 requires the trial court to engage in a two step-analysis. In the first step, the trial court

must decide "whether it ispossible to coznznit one offezise and co7nmit the other with the

same conduct, not whether it is possible to commit one without cozziJ.nitting the other. Id.

at 162-63. I'he second step of the analysis is to determine whether the offenses were in

fact committed "by the same conduct." Id. (citations omitted): "If the multiple offense

can be committed by the same conduct, then the court must deteranine tivhether the

offenses were committed by the sanie conduct." Id., at 163. Finally, if it were possible to

commit the multiple oftenses via the same conduet, and if the offenses were in fact

committed by the same conduct, then they must be merged. Id.

One problem that has plagued thejurisprudenceof R.C. 2941.25 oveT- the years

has been the tendency on the part of practitioners and of courts to use the term "allied

offenses" as a short-hand for offenses that must be merged. It is important to keep these

concepts distinct. CoztsistentNvith R.C. 2941.25(a) and Johnson's first step, offenses are

allied if it is possible for an offender to commit both. with the saine conduct. If two

offenses are allied then they must merge unless, pursuant to R.C. 2941.25(B) and

Johnson's second step, the trial court fnlds that they were committed separately or with a

separate animus.

B. The trial court has an obligation to address allied offenses issties when the
plea agreement "is silent on the issue of allied offenses of similar import."

R.C. 2941.25 states that "[w]here the san.i_e conduc:t... can be constru.ed to constitute

12



two ... aied offenses of similar import, ... the defendant may be conr,icted of only one

[offense]." R.C. 2941.25 (A) (etnphasis added.), In ^.Stcrte v. Under wood (2010), 124 Ohio

St. 3d 365, this Court held that R.C. 2941.25 provides a limitation on the sentencing

authority of the trial court. R.C. 2941.25 is a"znandatory sentencing provision" that

prohibits a trial court "from imposing individual sentences for counts that constitute allied

offenses of similar import." MM. at 370-71. And this Court made clear that this liniitation is

not dependen.t upon the issue being raised by the parties. On the contrary, this Court made

quite clear that; absent a stipulation hy the parties, the trial court has an affirmative

obligation to address the possibility that multiple offenses are allied:

When the plea agreement is silent on the issue of allied offenses of siiniRar
import, however, the trial c:ouz-t is obligated under R<C.. 2941.25 to determizie
wliether the offenses are allied, and if they are, to convict the defendant of
nnly one offense.

Id at 371 (emphasis added). The trial couit's obligation to address allied offense issues at

sentencing cannot even by sidestepped bv the parties by virtue of an agreed sentence. F,ven

when the parties agree to a sente.nce that violates R.C. 2941.25, the trial court is prohibited

from irnposi.ng that agreed sentence. Id. at 370. Z, nder-wond based its con0I11sion on the

recognition that multiple sentences for allied offenses of similar import violate R.C.

2941.25's mandatory provision prohibiting multiple sentences, and are thus "contrary to

law." Id. at 370-71.

C. Implications of Under;vo©rl and JohaasorP, When it is possible to conirnit two
offenses with the same conduct, a trial court may not impose individual sentences
on those two offenses absent a^ancliaig that those ttivo offenses were committed
separately or with separate animus.

The trial court's obligation to address allied offense issues in a multiple offerise

case arises when "the plea agreement is silent on the issue," Llnderwood, and wheia. "it is
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possible to commit one offense aiid commit the other with the same conduct," .Iohnson.

In other words, as explained by the Eighth District in its en bane decision, a trial court

judge has a duty to inquire and deterrnine whether offenses are allied wheit "a facial

question of allied offenses of similar irnportpresents itself " .Rager•sH at ^( 63.

As explained by this Court in Johnson, an allied offense analy^sis is a tN^^o-step

process. 'I'he first step involves a question of law-is it "possible to conl:mit one offense

apzd conimit the other with the same conduct." ,Iohnson, 128 Ohio St. 3d at 162, If the

answer to that largely legal question is 'ves. then the two offenses are allied offenses of

similar import and, absent any additional factual findin-s bv the trial court; the defendant

may only be convict.ed of one. R.C. 2941.25(.A.), "I'his is the starting point for any

sentencing of allied oftenses. If the trial court never goes anyr further, itis constxained as

airiatter of law to impose a single sentence.

"I'he second step of the analysis involves a consideration of the particular facts of

the case and, if certain facts are found, the trial court is empowered to impose individual

sentences upon each allied offense. 'l,he trial court may impose individual sentences on

allied offenses if it finds that the offenses were "committed separately or with a separate

animus as to each." R.C. 2941,25(B); see also Johnson, 128 Ohio St. 3d at 163

(explaining that individual sentences can be imposed on allied offenses if thev were "not

committed with the same conduct, i.e. `a single act, committed with a single state of

mind. ' ")

Both Unclerwood and .lohn.son make clear that it is the trial court's responsibility to

determine whether separate sentences can be imposed on allied offenses. Id., at 371

("court's duty^ to inerge those allied counts at sentencing" is "znandatory^; not
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discretionary."). ,4ecord, Johnson, at47 ("linder R.C. 2941.25, the court must deterniine

prior to sentencing whether the offei3ses were committed by the same conduct.").

E'ssentially, R.C. 2941.25 imposes a requirement that a trial court make certain findings

(i.e. separate anirnus, separate eoziduct) if it intends to irnposeseparate sentences on

allied offenses of similar import. Absent such findings, the trial court is constrained to

impose a single sentence.

If a trial coLn-i: ixnposes separate sentences on allied offenses withotrt holding a

hearing or niaking the requisite fndings, then the sentence it imposed is unauthorized by

law an.d/or contrary to law. And the resulting sentence must be reversed on appeal. Uliio's

appellate courts have alznost uiriformly followed this approach. ln addition to the 11 judges

of the Eightli District in Rogers, most other appellate districts have held that, -when two

offenses meet the first prong of the Johnson test, a trial court errs when it iznposes separate

sentences without addressing the issue of allied offenses at sen.tencing. This nlajority view

has heen expressed by the Second, ljourth, Seventh, and Eleventh Di.stricts. Each of these

Appellate Districts have held that, once the first prong of the Johnson test is met, the case

must be remarided to the trial cotirt if the record does not establish that the offenses were

committed separately or with separate aninius, See State v. Cleveland, 2"d Dist, App. No.

24379, 2011-C7hio-48b8,^{20 ("We hold, in this case, that where the record suggests that

multiple offenses of which a de.fendant has been found guilty may he allied offenses of

similar import under R.C. 2941.25, but is inconclusive in that regard, it is plain errorfor

the trial court not to conduct the necessary inquiry to deterznine whether the offenses are,

in fact, allied offenses of similar import."); .Stczte v. Uiller; l lt" Dist. App. No. 2009-P-

0090, 2011-Oh:ia-1161, 56-57, ia.l ("Also, it is worth noting that waiver is not an issue
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under these circumstances. The Supreme Court of Ohio has held that the failure to merge

allied offenses of similar import rises to the level of plain error."); Statev. Williams, 7"'

Dist. App. No. 11 MA 131, 2012-Ohio-6277, ^ 76;' State v. Osman, 4"' Dist. App. No.

09CA36, 2011-Ohio-4626, T 26.

The Fourth District's decision in Osman provides a particularly clear expression

of Ohio's allied offense statute as irrterpreted by this Court in Joltnson.

[Step One of Johnson] An offender could, with the same conduct,
commit aggravated robbery and felony murder. Therefore, aggravated
robbery and felony murder are allied offenses of similar import.

[Step Two of dohfzsota] Everi though felony murder and the predicate
felony (here, aggravated robbery) are allied offenses of similar import
under R.C. 2941.25(A) Osman may still he sentenced for both crimes. In
order to senteTlce Osman for both crimes, the State must show that Osznan
committed the crimes "separately or witl7i a separate anirnus." See R.C.
2941.25(B).

[Trial court must hold hearing] Because aggravated robberv and felony
murder are allied offenses of similar import, we remand the presezlt case
for resenteYlcing. On remand, the trial court should consider whether
Osrnan committed felonv murder separately or with a separate animus
from his aggravated robbery conviction and sentence Osman accordingly.

2011-Ohio 4626,Tl!̂  32-35. Lilce the 11 mernber majority in Rogers II, the Fourth

District correctly recognized that, once the first step of the Johnson test is inet, the two

offenses are allied and can onl y support separate sentences i f the trial courtfinds that the

offenses were committed separately or with a separate animus.

The minority view has been expressed by the Sixth District in State v. Wallace, 6`1'

The Seventh District's decision in Williams clearly overrules its prior decision in S.tcrte
v. Zfooper, Coluznbiana App. No. 03 CO 30, 2005-Ohio-7084, a pre-Johnson case.
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Dist. No. WD-1 1-031, 2012-(>hio-2675.4 In Wcxllace, the Sixth District held, NNithout

citing any other authority or explainizlg its reasonizlg, that; although the first step of the

,lohnson was clearly met, the trial court did not coinmit plaiii error in imposing separate

sentences because the "record lacks evidence upon which to determine whether the same

conduct resulted in both convictions." Id. at 12. This minority view fails to

appropriately recognize that the trial cout-t's sentencing authority is limited to imposing

one sentence on allied offenses of similar import unless the record actually contains

cvidence that the offenses were committed separately or with a separate animus. The

Sixtli District's approach permits sentences that exceed the duration authorized by the

General Assembly and thus violate Double Jeopardy.

D. A de>Feiidznt's guilty plea does nut forfeit or waive any allied offense issues.

The State's primary argument is that, when a defendant pleads guilty in a multiple

offense case, he necessarily waives any argument that any of the offenses are allied

offenses of similar import. "I'he argun.lent that a guilty plea waives an allied offense

issue, that is not ripe until sentencing, is illogical and has already been rejected by this

Court. Ohio's allied offense statute, R.C. 2941.25, reduiresthemerger of allied offenses

regardless of whether guilt is established by a plea or by a trial verdict. See Uridertivood,

124 Ohio St. 3d at 370 ("A defendant's plea to multiple counts does not affect the court's

" Although the State also cites to the First District's decision in State v. Wessling, 1sr Dist
No. C-110193, 2011-Ohio-5882 as support for its position. that an allied offense claim
must fail unless the record is fully developed, the First District recently adopted a
modified position in State v. Anderson, 1" Dist. No. C-l 10029, 2012-(3hio-3347. In
Atiderson, the First District held that, even when the defendant does not adduce a record
in support of an allied offense argunient, it could make an allied offense deterznination by
reviewing "the indictment, bill of particulars, and plea-hearing materials, including a
recitation of the facts surrounding the offenses, to determine the defendant's conduct."
2012-Ohio-3347, at !; 22.
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duty to inerge those allied counts at sentencing."); State v. Sawyer (201 C)), 124 Ohio St.

3d 547 (applying Underwood to an agreed sentence based on a guilty plea); see also State

v, Darnrorz (2011); 129 Ohio St. 3d 86 (holding that the offenses of feloniotis assault and

domestic violence merged after the defendant pled guilty to those two offenses).

Ohio's allied offense statute permits a defendant to be charged and found guilty of

allied offenses of similar import btlt provides that the defendant "may be convicted of

only one." R.C. 2941.25(A) (emphasis added). A guilty plea is the functional equivalent

of a jury's verdict as both provide the trial court the basis to enter a finding of guilt and to

sentence the defendant. There is nothing is^ R.C. 2941.25(A) that explicitly or implicitly

limits its application to convictions resulting from a trial. Indeed, such an interpretation

would lead to absurdresultstivhereby a defendant benefits by the mere fact that he was

fottnd guilt.y after a trial. lor instance, a defendant, who hasbeen charged with two first-

degree felony olfenses for drug possession and drug trafficking (in violation of R.C.

2925.03(A)(2)) involving the same controlled substance, would have perverse incentive

to go to trial even if there is no question about guilt. If that defendant pleads guilty, he or

she faces, under the State's proposed rule, two convictions and 22 years in prison. If that

same defendant is convicted after a trial, he or she would, pursuant to State v. CabYales

(2008), 1.18 Ohio St. 3d 54, only receive one conviction and would face a znaximunl

prison sentznce of eleven years. Such an absurd outcome cannot have been intended by

the (ieneral Assembly. Moreover, such an absurd outcome would cause the statute to

violate the Fourteerntli Amendment to the United States C,onstitution, both as a matter of

due process (fundamentally unfair to penalize a defe.ndant at sentencing for accepting
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responsibility and pleading guilty), and equal protection (irrational to penalize thosewrho

accept responsibility and plead guilty vis-a-vis those Nvho go to trial).

In arguing that a defendaiit waives all allied offense arguments by pleading guilty,

the State relies on several cases that stand fio.r the general propositzon that a properly

entered guilty plea "waives all notz jurisdictional defects." (State's Br. at 14). This legal

principle does not, however, have any bearing on the application of the allied offense

statute. There is no "defect" in charging an individual with alliedoffense or Nvith an

individual pleading guilty to allied offenses. R.C. 2941.25 clearly permits that. The

defect only arises if the defendant is convicted of multiple allied offenses. L7nder Ohio

law, a"convictlon" does not occur "until sentence is imposed." See State v. Carter

(1992), 64 Ohio St. 3d 218, 222. The "defect" of imposing separate sentences upon

allied offenses does not arise until the sentencing hearin.g, after the defendant entered his

or her guilty plea. Because there is no allied offense defect for the defendant to waive at

the tinle he or she pleads guilty, the State's reliance on case la`v; regarding the waiver of

non-jurisdictional defects by guilty pleas, is znisplaced.

Moreover, the State's argument that a guilty plea waives any isstie regarding a

conviction for allied offenses ignores the reality that such a rule could result in sentences

contrary to law and two coarzviction.s where the law only permits one. When two offenses

are allied offenses of similar import, any consecutive sentence that exceeds the maximum

setitence on a single offense exceeds the punisliznent authorired by law.

Siich a sentenee, beyond the maximum allowed by the law, is void and a nullity. See

St^ate v, Beasley (1984), 14 Ohio St. 3d 74, 75; see also State v. Payne (20G8); 114 Ohio

St.3d 502, 508 n.3 ("it is axiomatic that imposing a sentence outside the statutory range,
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contrarv to the statute, is outsi(le a court's _jurisdiction, thereby rendering the sentence

voi.d ab initio.") As such, the illegality of the sentence can be raised at any tir.ne,

including for the first time on appeal or even in a collateral proceeding. Cf. ^.^'1^ate v.

:Sinapkins (2008), 117 Ohio St. 3d 420 (allowing the correction of a void sentence niore

than seven years after it was iznposed and well after the time for direct appeal had

expired). Moreover, even if the sentence did not exceed the maximitm permitted by law,

this Court has repeatedly znade clear that R.C. 2941.25 prohibits multiple convictions on

allied offenses, even when concurretit sentences were imposed. See e.g. State v,

ltThitf e7.d (2010), 124 Ohio St. 3d 319, 324; Darnrora, 129 Ohio St. 3d at 89.

In sum, allied offense determinations mustbe m.adeby the trial cotrrt at

sentencing regardless of whether the defendant pled guilty or was found guilty after a

trial. The State's proposed rule that a guilty plea forecloses an allied offense

determination is contrary to laNv and causes absurd results.

E. 13ecaaase a trial court may not impose sentences tanaaathorrzed by law, it has
an independent duty to merge allied offenses regardless of whether the issue
is raised by the parties.

As discussed supra in Sections A to C, a trial court has an independent obligation

to merge allied offenses regardless of whether the issue is raised by the parties. Because

R.C. 2941.25 provides a linlitatiorl on the sentencing aLrthority of the trial court, a trial coLU-t

can no more impose multiple sentences on allied offenses than it can imposz10 years on a

felony of the fifth degree. Neither sentence is authorized by law and both znust be reversed

on appeal.

I:n its alternative argument, the State argues that a defendant's silence at lus

sentencing hearizig on the issue of allied offenses constitutes a forfeiture of his protection
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against Double Jeopardy and effectively authorizes the trial court to inipose punishmeilt

beyond what is authorized by the General Assembly. The principle basis for the State's

argument is a short statement frorn this Court's decision in ,S'tczte v. Comen that the

defend.ant's failure to raise an allied offense issue in the trial court "constitutes a waiver of

the error claimed." (1990), 50 Ohio St. 3d 206, 211. Conzen is not good law for several

reasons and, even if it were, it is not controlling in this case.

1. Cornen was ovei7-uled by trndef°wood: Silence does not constitute a^ waiver
of a defendant's fundamental_ constitutional ri ng t to be .free froni
itnpermissible multiple puLishments.

In U'nder•wood, this Court held that a defendant's silence at sentencing does not

constitute a waiver of an allied offezlse argunlent. 124 Ohio St.3d at 372. Z,jndErwood went

so far as to recognize that a defendant cazulot even waive a right to appeal a sentence by

a^reeing to serve a fixed sentence encompassing multiple convictions for allied offenses of

similar impoz-t because such a sentenceisnot "authorized by law." Id at 371-72.

Un(kj iA,,ood thus overruled C'onzen's statement that a defendant waives an allied offen.se

issue by not raising it in the trial court.

This Court's decision in Crndenwod is sound law. Ohio's allied offense statute

"incorporates the constitutional protections against double_jeopardv" including multiple

punishments for the same offense. State v. Whittield (2010), 124 QhioSt. 3d 319,321. By

enacting R.C. 2941.25, Ohio's General Assez'nbly has defined when multiple punislunent is

forbidden (R.C. 2941.25(A)) and when it is allowed (R.C;. 294125(B)). Id. Thus, where

two offenses constitute allied offenses of similar import, the Double Jeopardy Clause forbids

the imposition of separate sentences and convictions for both offenses. Id at 323.

Because Ohio's allied offense statute incorporates a fundanlental constitutional right,
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a defendant cannot waive that fundame.nta,l constitutional protection by silence. Undei ivood,

124 O11io St. 3d at 372. On the contrary, both this C'ourt and the United States Supreme

Court have repeatedly held that "courts indulge every reasonable presumption against

waiver of fundamental constitutional f-ights aiad that we do not presurrz e acquiescence in the

loss of fundamerital rights." .Iohnson >>. Zerbst ( 1938), 304 U.S. 458, 464; State v. Adams

(1989), 43 Ohio St. 3d 67, 69; UJid•erwood; 124 Ohio St. 3d at 372. For a waiver of a

constitutional right to be effective, it must be shown that there was `an intentional

relinquishment of a known right or privilege. "' Adams, 43 Ohio St. 3d at 68 (quoting Zervst,

303 U.S. at 464). "Waivers ofconstitutional rights not oialy must be voluntary but must be

knowing, intelligent acts done with suffzcient awareness of the relevant circu7nstances azid

likely consequences." Id. (quoting Br-a(,4v. United States (1970),397 U.S. 742, 748). A

waiver of a fundamental constitutional right will not be presumed from a "silent record."

State v. TMellrnan (1974), 37 Ohio St. 2d 162, 171 (citing Carnley v. Coclzran(1962), 369

U.S. 506, 516).

For a defendant to waive the double jeopardy protections embodied in Ohio's allied

offense statute, the record must establish that the defezldant "was in_fornied that he was

agreeing to be convicted of allied offenses, thereby waiving his constitutional right to be free

from double jeopardy." Underm;ond, 124 Ohio St. 3d at 372. The record in this case, which

is silent on the issue of allied offenses, clearly does not establish knowing and intelligent

waiver by Rogers of his constitutional right to be free from double jeopardy.

2. Conzen is d-istinguishable because it involved two of^ ezrses that could not l^e
committec^ with the same conduct.

Even if this Court did not overrule Comen with UndeYtivood, Cornen does not control

the outcome of this case. Comen dealt with two crimes (aggravated burglary and receiving
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stoleu property) which, on their respective faees, coi.ildnevez- be comrnitted with the sanie

conduct. It is ncitpossible for a defendant to conu-iiit aggravated burglary (breal:ing into a

dwelling to commit a felony, either with a dangerous weapon or during which physical harzn

was caused) while at the same time and with the same conduct, receive stolen property. See,

e.g.; S'late v. Frazier, 58 Ohio St.2d 253, 389 N.E.2d 1118 (1979) (aggravated btirglary

coznpleted once defendant entered the home, before aggravated robbery comtnitted inside

the home; offenses not allied). Because these two offenses fail the first step of the JUhnson

test, they are not allied oflenses of similar import and there would be no ne.ed for any further

inquiry at the sentencing hearing. Because aggravated burglary and receiving stolen

property can never be allied offenses of similar import, a trial court has the authority to

sentence a dcfendant on both without any allied offense inquiry and without making any

additional findings. Put in terms of the Eighth :Ui ctrict's decision, a"facial review of the

charges and the elements of the crimes [does not] present a viable question of merger,"

Rogers II; and so no allied offense inquiiy is required.

3. A trial court commits plain error when it iznposes separate sentences on---- -
alliedofferzses without niaking the deterznination that the otfenses were
comn-iitted separately or with a se arate animus.

As discussed in detail above, Rogers maintains that R.C. 2941.25 imposes a

statutory and constitutional limitation on the sentencing authority of the trial court. Pursuant

to R.C. 2941.25, Johnson, and Underwood, a trial court carlriot impose separate sentences

on two offenses that ean be committed with the same conduct wiihovct finding that the

offenses were committed separately or with a separate aniinus. Its imposition of separate

sentences on allied oife.nses of similar import without these findings is plain error.

In its brief, the State continually asserts that the l^>ighth District reversed the trial
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court "on the mere possibility that error occurred." (State's Br. at 18-2-5). That is not

accurate. "I'he error here is that the trial court imposed separate sentences for allied offenses

of similar inaport without determining whether those separate senterices were authorized by

law. Such an error is similar, though obviously a more serious constitutional error, to

irnposing consecutive sentences without making the statiitorily required findings.

Regardless of whether the defendant form.al]y objects to consecutive sentezices, the trial

court is still not authorized to impose them withotit making certain findings. Likewise,

regardless of whether the defendant forrnally objects to separate sentences for allied

offenses, the trial court is still not authorized to .irripose them without making certain

findings. "Every;judge has a duty to impose lawful sentences" a17d a concomitant duty to

correct unlaivful ones. ^in2pkitis (2008), 117 Ohio St. 3d at 425-26 (emphasis added).

If this Court were to accept the State's limited view of plain error, it would

effectively legitiniatize illegal sentences. By remanding Rogers' case to the trial cotirt, the

Eighth District is simply ensuring that the trial court imposes a sentence authorized by the

General Assembly and that Rogers does not relinquish hi:s Double Jeopardy rights by

silence. If the offenses were coinmitted with a separate animus; then the separate sentences

are justified. If, however, the offenses were not committed separately or with a separate

animus, then Rogers is presently serving an illegal sentence. If the latter is the case, then the

legal rule proposed b;Sr the State not only offends Rogers' constitutional rights but also

contravenes the punislunent specifically authorized by the General Assezilbly. It will also

spur unnecessary additional Iitigation as the defendant, Wi thout the benefit of appointed

counsel, attempts to pursue other remedies to coi7•ect the illegally imposed sentence.
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F. Application of Underwood and .Tahnsmn to the laastantcase.

The truck case: .It is possihle to commit, tivith the sarne conduct, two receiving
stolen property offenses fivhen tlze pf-opeqy belongs to the s-(lnze owner)and
possession of criminal tool,s.

The State does not contest the Eighth District's deteimination that it was possible

Rogers to have coinmitted the multiple offenses in the trttck case with the same conduct.

Accordingly, if this Court agrees that a trial court must address allied offense issues when it

is possible to commit znultiple offenses with the sanie conduct, then this Court should affirm

the Eighth District's remand of the truck case to the trial court for a ne-Wsentencing hearing.

2. The jewlrcase: It is possible to commit, witlt the same coy2duct, iwo
receiving stolen propertv offenses whesz the stolen properltyl belongs to
d ffea°ent owners.

In the jewelry case, Frank Rogers pled guilty to receiving stolen property beloziging

to two different owners. Despite the fact that Rogers receipt of the stolen property occurred

on the sanle day, the Eightii District held that "[s]eparate victims alone established a

separate animus for each offense" even if the defendant "canatot distinguish one victim's

goods from another's." Rogers II, 20I3-(7hio-3235, at ^'22. In short, the Eighth District

established a bright-Iine rule that, even if a defendant receives stolen property in a single

transaction, he can be convicted and sentence on as many offenses as there are different

owners. The Eighth District's holding on this point violates R.C. 2941.25, is inconsistent

with R.C. 2913.51and 2913.61, and shotlld be reversed by this Court.

a. R. 2913. 61 does not perlnit multiple sentences for stolen propeNty
received at the same tirne nrerelj)hecause the pYoperty, belonged to
multiple owners.

1When a defendant receives stolen property in a sitigle transaction, he comnlits a

single crime regardless of ^,vhether the property belonged to different otivriers. The offense
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of receiving stolen property is defined by the type and amount of property and not in terms

of the specific owners of that property. lndeed, the Cleneral Assembly llas enacted a. specific

statute, R.C. 2913.61.,that provides for the aggregation of property involved a "theft

offense," including receiving stolen property.5

R.C. 2913.61(B) provides in pe:rtinent part:

If more than one item of property or services is involved in a theft offense ..
., the value of the property or services involved for the purpose of
c3eternlining the value as required by division (A) of this section is the
aggregate value of Ull prol)er•ty or services involved in the offense.

fhhus, when a defendant receives stolen property at the same tinie, he commits a single

offense, the seriousness of which is de-fined by the aggregation of the value of all the stolen

property. Indeed, were the rule otherwise, then the State's ability to prosecute more serious

violations of receiving stolen propei-ty would be severely hanipered and more culpable

criminal defendants could receive less serious senten.ces by serendipity alone. A defendant

who knowingly received stolenjewels valtzed at eight thousand dollars could only be

prosecuted with first-degree misdemeanors if the jewehy belonged to enough separate

owners so that no individual lost more than $999.99. At the san-ie time, a defendant could be

convicted of a felony oi#eiise for receiving stolen jewels valued at one thousand dollars if

the jewels all came fronl the same owner. The General Assembly enacted R.C. 2913.61(13)

to avoid such an irrational result.

b. Even C. 2913.61(13) did not require the aggregation ofstolen
propeYo,, received in a single transaction, Ohio's allied offense
statute requires that the pffenses be rnerged, into a single conviction.

Even if there was not a specific statute that required the accun-iulatioil of stolen

5 't'heft offense is defined to include the offense of receiving stolen property, in violation of
R.C. 2913.51. R.C. 2913.01(K).
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property received in a single transaction, sucli offenses are nonetheless allied offenses of

sirnilax import, pursuant to R.C. 2941.25. With respect to the first step of the .Tolinson allied

offense analysis; there is no serious dispute that it is "possible" for a defendant to receive

stolen property belonging to multiple owners Nvith the same conduct. Indeed, neither the

Eighth Distxxct nor the State contends otheiivise. The only question in this case is whether,

as a matter of Iaw, a single act of receiving stolen property can result in multiple convictions

for receiving stolen proper-ty merely because the property happened to belong to multiple

owners. The Eighth District established a bright-line rule that "[s]eparate victims alone

establishcd a separate animus for each offense" even if the defendant "cannot distinguish

one victim's goods from another's." Rogers II, 2013-Ohio-3235, at ¶ 22. The Eighth

District's bright-line ruJe isineonsistent with Ohio's allied offense statute and should be

rejected by this C;ourt.

Tlie fundamental purpose of R.C. 2941.25 is "to prevent shotgun cozlvictions, that

is multiplz findings of guilt and correspondizig punishments heaped on a defendant for

closely related offenses arising from the same occurrence." Jolznsori, 128 Ohio St. 3d at

161. When in "substan.ce and effect but one offense has been committe.d," the defendant

may be convicted of only one offense. Id. at 162-63.

Receiving stolen property provides a prototypical example of situatiori where

"shotgun convictions" could result, absent R.C. 2941.25, from a single act of criminal

conduct based on nothing rnore than pure happenstance. Vihen one knowingly receives

stolen property, he or she is not committing a criminal act with a separate animus against

any and all owners of that property. Rather, the criminal act is committed with a singular

animus--a knowing possession of property that belongs to another. The criminal offense
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of receiving stolen property does not depend on and is unrelated to a.nv knowledge

regarding the ownership of the property' other than it was "obtained through the

commission of a theft offense." R.C. 291151,

Most courts that have addressed this issue haveheld that a single act of receiving

stolen propeity= can result in only a single conviction regardless of how many individuals

had an ownership interest in the propez-ty. See e.g. State v. Sanders (1978), 59 Ohio App.

2d 187 : State v. HankeYson, 1 sr Dist. No. C-800542, 1981WI., 9939, afSiate v.

.1-lankerson(19$2), 70C)hio St. 2d 87;6 State v. Wilson (1985), 21 Ohio App. 3d 171;

State v. iVixon, 8th Dist. No. 47582-84, 1984 WI, 5588, *2 (holding that five receiving

stolen property counts for property belong to five different people or entities "may still be

allied where the defendant has no knowledge of the number of thefts and the property is

received in a single continuous transaction from the sanzesource at thesanre tizne.").

Indeed, this legal proposition is so uncontroversial that it has previously be conceded by

some prosecutor's offices on appeal. See e.g. State v. Konstantinov, 5tl' Dist. No. 09 CAA

090075, 2010-Ohio 3098 ,̂Ij 5 and 11 12 (noting that the State conceded that three

counts of stolen property based on the receipt of clothing stofen from three different

stores ivere allied offenses of similar import).

The Ninth District's decisions in Sanders and Wilson are particularly analogous to

the ei.rcumstances in this case. In Sanders, the Ninth District held that four receiving stolen

property offenses involving the propertyof different owners slzould merge as allied offenses

6 In Hankerson, the State did not cross-appeal the First District's allied offense
determination and so this Court did not specifically address it. 70 Ohio St. 2d at 93-94
("The State not having cross-appealed the Court of Appeals' holding that the two counts
[of receiving stolen property] were offenses of similar import, the judgrnent of the Court
of Appeals is affirnied.").
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because the State "offered no evidence to show that the defendant harbored a separate

animus toward each individual, or that [the defendant] participated in the original theft

offenses." 59 Ohio App. 2d at 191. Similarly, in Wilson, the Ni.nth District held. that the trial

court erred in failing to merge three receiving stolen property offenses involving the

property of three different oNvners. 21 Ohio App. 3d at 172. Like the instant case, the

property was reported stolen in two separate burglaries, and, like the instant case, the State

did not present evidence that the defendant participated in the burglaries. .Id. And, because

the State had no evidence to suggest that the defendant had separately received or disposed

of the property, the Ninth District held that they must merge. Id. Rogers' two offenses of

receiving stolen jewelry should likewise merge.

in its brief the State argues that, while "Rogers may have had a single goal of

selling the stolen items to a Lakewood pawnshop," he can be convicted of two offenses

because the property belonged to two different people. (State's Br. at 31-32). In explaining

wl^iy the number of owners is significant, the State relies on the erroneous reasoning of the

Eighth District that, despite the fact that the defendant "cannot distinguish one victim's

goods from another's," Iiis singular criminal act impacts "multiple victims:" Rogers II at ;

22. The Eighth District's z-easozting is misplaced because it squarely ignores the animus of

the defendant aitd looks instead to the impact of the criminal conduct. To justilsr the

imposition of separate sentences for offenses committed with the same conduct, the State

n-iust show that the defendant acted with separate anirnus. And a separate animus ca.nnot be

established by the mere fact that the defendant received propet-ty that, unbeknownst to hina,

belonged to diflerent owners.

Moreover, this Court's decision in State v. Jones (1985), 18 Ohio St. 3d 116 does
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not compel a different result. In Jones, this Court held that a defendant may be convicted of

two counts of aggravated vehicular homicide "for each person killed as the result of a single

instance of that individual's reckless operation of his vehicle." Id: at 11 7- t8. In reaching

this conclusion, d-i-is Court emphasized that R.C. 2903.06 is a°`homicide statute" where the

prohibited conduct is not the act of driving recklessly but rather the act of "recklessly

car.ising ,the death of cxnotlzer." Id. Because the General Asseinbly choose to specifically

criminalize the conduct as a homicide, this Court found that it intended to authorize separate

c:onvictions for each person killed by a. reckless driver. Id

flere, on the other hand, no reasonable constrtzction of the receiNTing stolen property

statute could lead to a conclusion that the General Assembly intended to authorize separate

conviction for each person who had an ownership interest in stolezl property received by an

individual. Indeed, receivixlg stolen property is not defined in terms of conduct against

another, but rather in terins of c.onduct against property. And its penalties are determiiied on

the aggregation of all of the property received regardless of the existence of multiple

owners. In this regard, the property-related crirne of receiving stolen property can be

analogized to burglary. As explained in State v. Mariott, ttle crime of burglary "punish[es]

trespasses into structures" and "is not nieant to criminal°zze an offender's conduct toward the

occupants of the structure." (201()), 189 Ohio App. 3d 98, 103 and 107. The ntmIber of

people inside the home is "immaterial;" there is a single burglary regardless of the number

of people inside ttie honie. State v. Wliite, Cuyahoga App. No. 92972, 201 t>-Qhio-2342, at

42-43. Like burglary, which criminalizes conduct committed against the home of

another, receiving stolen property criminalizes conduct committed agaizist the property of

another. The number of people who own the home or ovm the property is irrelevant.
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CbNct,t,sroN

For the reasons set forth above, p'railk Rogers respectfully requests that this Court

affirm the Eighth District's decision in part, and reverse it in part. Specifically, this Court

should affirm the Eighth District's holding that"[w]here a facial question of allied

offenses of similar presents itself, a trial courtjudge has a duty to inquire and cletertnine

irnder R.C. 2941.25 -whetherthose offenses should merge" and his or her failure to do so

constittites reversible error. Rogers.II at Tj 63. However, this Court should reverse the

Eighth District's holding that two receiving stolen property offenses can never be allied if

the property belonged to multiple owners. And Mr. Rogers respectfully requests that this

Court remand his case for a new sentencing hearing in both CR-545992 and 553806.

Respectfully submitted,
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