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Not^^e of ^ertiried Conflict of Appe1lant, U.S. Bank,- National Association

Appellant U.S. Bank, National .A.ssociatiori ("U.S. Bark,'S) gives notice that on February

25, 2014, the Medina County Court oi`Appeals, Ninth Appellate District, entered in Case No.

1 2CA0084-M a Journal Entry (attached as "Exhibit A") ^ertif-yin,^ the following questions

pursuant to App,R. 25:

(1) Does a lack of standing deprive the [triai] court of subject matter jurisdiction;
and

(2) May a defendant use a lack of sta-ndi^g as the basis for a common law motion
to vacate?

A copy of the Ninth Appellate District's Decision and Jou€raal Entry dated January 13, 2014 is

attached as "Exhibit B".

The Ninth District certified the conflict based on the following cases:

Fifth District Court oi`Appeais, Wells Fargo Bank XatI. Assn. v. Elliott, 5th Dist.

Delaware No. 13 CAE 03 0012, 20 1 3 ) -OhioM3 690 (attached as "Exhibit C");

2, Tenth District Court of Appeals, RVC Bank, A'ati. .4ssn. v. Botts, 1Oth Dist. No.

12AP9256, 2012-Ohio-53$3 (attached as "Exhibit D");

3. Tentli District Court oi~Appeals, Deutsche Bank Nat1. Trust Co. v. Finney, i{3th

Dist. Nos. 1 3AP-1 98, 1 3AP-3 73, 201 3-C>hio--4b 84 (attached as "Exhibit E"); and

4. Eleventh District Court of Appeals, Deutsche BcrnkNatl. Trust v. Santisi, l lth

Dist. No. 2013-'T-004$, 2013-Ohio-5848 (attached as "Exhibit F").

Pursuant to S.Ct. Prac, R. 8.01, a copy of the Entry certifying the conflict, the underlying

decision, and the conflict case are all attach; da
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Respectfully submitted,

.......... -- ___________
Scott A , ing(003i 5814)
scott.king@),thompso€ahine. com
"I'erry W. Posey, Jr. (0078292)
terry.posey@thoMpsonhine.com
THomP'SON HI"^ I' , LLP
10050 Innovation Drive
Suite 400
Miamisburg, Ohio 45342
Telephone: (937) 443-6560
Facsimile: (937) 443m6635
Attorneys^``csr PIaan,t€:^^Apj)ellant
US. Bank, National Association
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CERTIFICATE OF SERVICE

I hereby certify tl-i^t on Febraary 26, 2014, a true copy of the foregoing document w&s

served by ordinary U.S. Mail, postage paid, upon t1h^ following:

^ohn. C. C)'berholtzer9 Esq.
Matthew ^..̂ , :Brl.;ce, :I;sq.
Oberholtzer, Filous & Perrico, LPA
39 Public Squiar^
Suite 20 1
Medina, OH 44256

Terry W. Posey

7711348.1
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IN THF. COURT OF APPEALS
NI^T1H JU-DICIAL DISTRICT

C.A. No. 12CA0084aM

EXHIBIT

^

JOU^lxAl:; ENI'RY

Appellee has moved, pursuant to App.Ro 25, to certify a conflict between the

J in this case, which wasjoumali^^^ on January 13, 2014, and ^^judgments of; (1)

Fifth District Court of Appeals in Wells Fargo Bank, N€^tl. Assn. v. Elliott, 5th Dist.

No. 13 CAE 03 0012, 2013^Ohaoa3690s (2) the Eleventh District Court ol?'Appeals

Deutsche Bank Natl. Trust Co. v. Saa^^^^^^ ^ Ith Dist. Trumbull No. 201 3-T^^^^^^ 2013x

848r (3) the Tenth District Court of Appeals in PNC Bas^k Nati. Assn. v. Botts, 10th

Franklin No. 12APx256s 2il12aOhla-5383g and (4) the Tenth District Court of Appeals

Deutsche Bank Natl. Trust Co. v. Finney, 111th Dist. Franklin Nos. 13AP- 1985 13APm3 73,

13xOhlom4$K

Article IV, Section 3(13)(4) of the Ohio Constitution requires this Court to certafy the

d of the case to the Ohio Supreme Court whenever the "judgment * * * is in conflict

the judgment pronounced upon the same question by any other court of appeals in the

.]" "[T]^e alleged cantlict must be on a rule of law -- not facts.94 nitelock V. Gilbane

Co., 66 Ohio St3d 594, 596 (1993).

Appellee has proposed that a conflict exists between the districts on the following

(1) Does a lack of standing deprive the [trial] court of subject matter
jurisdiction; and
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,Fzsuma,l Enftys C.AoNsa, 12€;A0084-:^
Page 2 of 2

(2; May a defendant use a lack of standing as the basis for a common law
motion to vacate?

same issue is currently pending before ^^ Supreme Court of Ohio, which determined

a conflict of law exists between this ^ouxt's decision in Bank ofAMs N.A. v. Kuchta,

Dist. Medina No. 12CA------25-M, 2012_Oh^oM5562y and the Tenth District Court of

83.

in PNC Bank, Na#l. .^sspL v. Botts, 10th Dast. Franklin No, 1 2AP-256g 2012- Ohio-

Accordinglyx we find that a conflict of law exists.

The motion to ^ertf^- is granted.

Judge

, J.
J.
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STAT^ OF OHIO

COUNTY OF MEDINA

U.S. BANK, N.A.

Appell^^

^AV;o F ;V^.. 7
^. =^ p^n^•o. 12^.."Aa08491^19EV!,^`, ^^^^'c r;;.,^ UN Ty

V. APPEAL FROM Jl.Tl;}GMFN'1"
EN"1'El,~'^D IN TIlE

MICHAEL A. COO.^ERR et a.1.. COURT OF COMMON PLEAS
COL NITY OF MEDINA, 01110

Appellants CASE No. 07C1V0903

DECISION AND JOURNAL, ENTRY

Dated. January 13, 2014

MOORF, Presiding Judge.

Mil} a^ppellants„ Michael and Tammy Cooper ("the Coqpers°5), appeal from the

judgment of the Medina County Court of Common Pleas. This Cour? reverses and remands to

the trial cotirt for the complaint to be dlsmlssed.

1.

(1(2) On May 27P 2005, Mr. Cooper executed a promissory note for $224,100 in favor

of Manhattan Mortgage Group, LTD far the property located at 8521 Wooster Pike Road,

Seville, Ohio 44273. The note was secured by a mortgage on the property in favor of Mortgage

Electronic Registration Systems, Inc. ("MERS").

(13) Oii,luyae 83 2007P U.S. Bank, National Association as Trustee (x,*U.S. Bank") filed

a complaint for foreclosure alleging that the Coopers were in default under the terms of their note

and mortgage in the amount of $22£lg896.2lo U.S. Bank attached the following exhibits to its

complaint: (1) a copy of the original mortgage initialed and slgried by the Coopers, (2) a

:l?:X11] BIT

T ^Pr,
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property description for 8521 Wooster Pike Road, and (3) a notice of a federal tax lien on the

property. U.S. Bank did not atm^h a copy of the note to its complaint, and indicated that

although it is the holder and owner of ^^^ note, a copy of the note "is unavailable at this time."

In August of 2€307, the Coopers filed an answer, and in September of 2007, U.S. Bank filed a

motion for sunnnary judgment,

114) In its motion for summmy judgment, U.S. Bank alleged that because of the

Coopers' default, it "had a right to accelerate and call due the entire balance on the Note,YY In

supporty U.S. Bank ^tLwherl: (l) the affidavit of Cbjm Brown, vice president of loan

d^ewn^ntatlan for Welxs Fargo Bank, N.A., as servicing agent of U.S. Bank, (2) a copy of the

May 27, 2005 note to Manhsttaxi Mortgage Group, LID, signed by Michael Cooper, (3) an

undated note aiflon^e ft^^ Man1anm Mortgage Cirroup, L'I'D, to Mortgage Lenders Nf.-twork,

USA Inc., (4) an undated note a11on.^e fi-cm Mortgage Lenders Network, USA Inc,, to Emax

Financial Group, LLC, (5) an undated note allonge from Emax Financial Group, LLC, to

Residential Funding Company, LLC fka Residential Funding Corporation, (6) an and^ted note

allonge from Residential Funding Corporation, to U.S. Bank, with incorrect lraf.brx-nat€on as to:

(a) the date of the orlginW note, (b) the orl.glnal amount due, and (e) the name of the borrower,

and (7) a copy ^^the May 27, 2005 mortgage to Manhattan Mortgage Group, L'TD.

^^51 Prior to rullng on U.S. Bank's motion for sunuxaary judgment, the trial court

referred the matter to mediation. After an uxsu-ccess^ attempt to setfie tli^ case, the trial court

scheduled a rsonworW motion hearing in May of 2008. Additionally, U.S. Bank filed: (1) a

motion for deffau.1t j udgm^^t against those defendants who Nled to answer, and (2) a nOtl^^ 04'

assi°^ent of the mortgage from MERS to U.S. Bank dated June 11, 2007. T"°ne Coopers did not

oppose the motion for summary judgment, and a proposed decree of foreclosure circulated
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among the repr^sented, pmtles. !`he record indicates fnat Attramev A. Michelle Jackson

authorized her signatme on behalf of the ^^^open. While all other signatures are dated for June

of 2008} Ms. Jackson's signature is dated for ^,^.^.e of 2006, and the consent entry is tame4^tamped

July 7, 200& Ile Coopers did not appeal from this order.

(IfI61 On November 5, 2010, the ^^^pen filed a motion for relief from judgment

^unuant to Civ.R. 60(B). A magi.streLe of the trial court d.eri;^^ the Coopers' motion because it

fa.led to meet the requir^^^nts in GTE Automatic Elec,„ Inc, v. ARC indust8°aes: Inc., 47 Ohlo

St.2d 146 (1976)e However, the magistrate also ind.lcated that:

In reality, sunimary judgment wa,,^ granted because the [Coopers] ^^Tectlvely
consented to the decree in foreclosure. T-he [Coopers] never responded in
opposition to [USa Bank's] motion for summary judgment despite the #"ae'L it was
scheduled for nora-oral hearing on M different occasions. [U.S. Bank's] motion
for summary judgment was riddled with defects that generally would have
precluded the granting of summary judgment by this ^^^ourt unless the parties
agreed othervMe.

For exampleq without even addressing the potentW robo-slgnor issue, the affidavit
of China Brown was still defectlve. None of the al.longes first attached to the
motion for summary judgment were properly authent1cated by the affidavit. The
mortgage and note contain acceleration provisions. Compliance with the
acceleration provisions was never mentioned in the affidavit, In fact, the
acceleration clauses, as conditions precedent, were not even mentioned in the
^omplaint. 'fhe assignment of mortgage was not filed until over 30 days [after]
the matter for nonwora.i summary judgment decision.

(Emphasis added.) The Coopers filed objections to the magistrate's decision, s#ating, (1) the

motion for summary judginent wa,-, gmnted in error, (2) the Coopers were not aware of U.S,

Bank's fraudulent a-et€vlty -until October 2010, and (3) We11s Fargo, the servicer of the loan,

entered into a consent judgment entry in federal court, which should be followed in the instant

matter. The ftW court overruled the objections and adopted the magistrate's decision.

117) The Coopers filed a timely notice of appeal, setting forth two assignments of error

for our ^onsRd.eration.
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ASSIGNYIEN1° OF ERR^^ I

THF, TRIAL COURT ERRED IN 44FF1RMNC1 AND ADOPTING THE
M^.^1^TRA`1'E' ^ DECISION FILED ON JULY 5, 2012, DENYING THE
[COOPERS'] MO'1'1Ol^p F(aR RE-L1EF [FR£^^I AUDGMENT, BECAUSE [U.So
BANK] IS NOT A REAL PARTY 1^ INTEREST A1^iD LACKED S'1'AND1NG
TO INVOKE THE JURISDICTION OF °11-1E COURT.

(18) 1n their first assignment of errorst he Coopers argue that, pursumt to Federal

Home Loan Mtge. Corp. v. Sctwargzwald, 134 Ohio St.3d 13, 2€312-Ohioa501°I (2012), U.S.

Bank did not lave standing to fi1e its foreclosure complaint. The Coopers further argue that the

trial ccsuft did not have subject matter jurisdiction ever the foreclosure action because U.S. Bank

did not have an interest in the mortgage at the time of the commencement of the 1awsuat.

('^^) Because the Coopers allege that U.S, Bank did not have st^^ding to file the

foreclosure complaiM and that the trial court lacked jurisdiction over the matter, they present a

legal question that this Court reviews de novo. See ^antr^m Servicing Corp. v. 11au,^abrook,

9th 1?1st, Summit No. 26542, 2013mOh1o-3516, ^ 7, citing 7homas v. Bldg. Dept. of Barberton,

9th Dist, Summit No, 25628, 2011-Obio-4493g 6. See also Fgrs^iMerr^ Bank v. Wood, 9th Dist.

Lorain No. 09CA009586, 201OmOhao-1339P 15, quoting Elsel v. Austin, 9th Dist. 1.,om.gn No,

09CA009653, 201O-Ohiow81 6, 18 ("[A] [c]hallenge[] to a ^ ^ * court's jurisd.iction present[s) [a]

questirrn[ ] of law and [is] reviewed by this Cowt de novo.")

(110) Further, "[a] party should not file a Civ,R. 60(B) motion for relief from judgment

in order to have the void judgment ^acated or set aside, since C1v,Ro 60(B) motions apply only to

judgments that are voidable mther than void,Rj (lntemal quotations and citations omitted.) State

ex ret. DeWine v. 9150 Group, L.P., 9th Dist. Summit No. 25939$ 2012mObio-3339R 1 7. zdTlfis is

because the power to vacate a void judgment does not arise ftm Civ.R. 60(B), but rather, from
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an inherent power ^^^^emd by the courts in this sWe.'F Id., citing Patton v. Diemer, 35 Ohio

St.ad 68 (1988), paragraph four of the syllabus. ;"Thercilore3 a common law motion to vacate a

void judgment need not meet the standards applicable to a Civ.R, 60(B) motion," State ex rel,

.+lae Wi^e at ^ 3, As such, this Court will treat the motion below as a common law motion to

vacate, and our analysiswall not include discussion of the GTF. Automatic E1ec., Inc. factors.

flffXl^ Pursuant to Civ.R. 17(A), "[elvery action shall be prosecuted in the name of the

real PartY in interest," "Tbe real party in interest in a foreclOsi.re action 'is the current holder of

the note and mortgage."s Haugabrook atT 8, citing Wells Fargo Bank NA, v, Horn, 9th Dist.

Lorain No. 12CA010230, 20l3-Ohio-2374, 10, quoting U& Bank; NA. v. Ric,bardv„ 189 Ohio

App.3d 276, 20lOaOhlon398 l, ^( 13 (9th Dist.). However, Civ.R. 17(A) does not apply "unless

the plaintiff has standing to invoke the jurisdiction of the court in the first place." (Internal

quotations orriitted). Haugabr^ook at ^ S.

{1(12) InScbwar^tzwald} 134 Ohio St.3d 13, at 13, the Supreme Court of Ohio stated that

;6recelvlng an asslgmner€t of a promissory note and mortgage from the real party in interest

subsequent to the filing of an action but prior to the entry of judgment does rao¢ cure a lack of

standing to file a foreclosure action." "The Ohio Constitution provides in Article TV} Section

4(B), °[t]h^ courts of common pleas and divisions thereof shall have such original jurisdiction

over all'iustacxable matters and such powers of review of proceedings of ad.rninistrative officers

and agencies as may be provided by iaw."y (Emphasis sic.) Id. at ^ 20.

Whether a party has a sufficient stake in an otherwise justacaabi^ controversy to
obtain judicial resolution of that controversy is what has traditionally been
refer-ted to as the question of standing to sue. Where the party does not rely on
any specific stMte autlzorizmg invocation of the judicial process, the question of
stmdlng dopends on whethcr the party has alleged a personal stake in the
outcome of the controversy,
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(Intemal quotations omgtted.) Id. at ^21y quoting Cleveland v. Shaker Htso^ 30 Ohio St^3d 49, 51

(1987). Standing is a junsdictioral matter and, therefore, must be established at the time the

complaint is filed. Schwartzwald at ^ 24^

(113) At the commencement of an action, 11`a plaintiff does not have standing to invoke

the court's jurisdiction, the "common pleas court cwmot substitute a real pmty in interest for

another party if no party with standing has invoked its jufisdictlon in the fnt instance.g' Ide at 1

38.. "lbe lack of standing at the commer^^ement of a foreclosure action requires dismissal of the

compWnt; however, that dismissal is not an adjudication on the merits and is therefore without

prejudice." Id. at T 40.

(114) Here, the record indicates that U.S. Bank filed its complaint on June 8, 2007^

However, the assignment of the mortgage from MERS to U.S. B^^.,^ is ^late^, June 1Ir ,^ 00^o

Further, the note all^^ge, fts^m Residential Funding Corporation to U.S. Bank is undated, and

contains incorrect 1nfoa°nataon r^^arding: (1) the name of the borrower (listlng the bomwer as

Richard Cooper instead of Michael Cooper), (2) the date of the original loan (listing the date of

the original loan as June 23, 2005, instead of May 27, 2005), and (3) the amount of the original

loan (listing the amount of the original loan as $21,200, instead of $2245100). Additionally,

although the trial ^ouft identified serious defects with the evidence attached to U.S. Bank's

motion for summary judgment, including with the assignment, it endorsed and ^oumalfzed the

decree of 'foreclosaxre because the parties allegedly consented.

ITI^) Upon careful review of the meord, we see no evidence that U.S. Bank had

standing to file its foreclosure complaint against the Coopers on June 8, 2007. The asslgment

of the mortgage itself clearly shows that U.S. Bank came into possession of the mortgage on

7a,me 11, 2007, three days after the complaint was filed. Also, there is no andlcatfran in the record
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as to when. U.S. Bank became the holder of the Coopers' note because the allonges are undated

and contain :€n^curat^ in^onns.tlon, 'fhereI'ofie, in accordance with Schwartzwald, this Court

sustains the Coopers' first assl^ient of error and orders the trial court to dismiss the complaint

without prejudice.

ASSIGNMENT OF ERROR 11

'II-IE 'IRTAL COURT ERRFD€N DpWING T^^ [COOPERS'] MOTION FOR
RELIEF FROM JUDGMENT PURSUANT ^ ^ CR'IL RU-LE 60(B) BECAUSE
0 [U.S. BANK] IS NOT A PARTY IN INTEREST.

[116) Based upon our resol^.^c^on of the Coopers° first assigmnent of error, we conclude

that the sewnd assignmwnt of error is mcaot, See App.R. 12(A)(1)(c),

III.

{117} In sustaining the Coopers' first asslgmnent of error, and deeming the second

assignment of emr moot, the Judgment of the Medina County Court of Common Pleas is

reversed and the cause is remanded for fiucher proceedings consistent with this decision.

Judgment reversed,
and cause rem.anded,

There were re&wnable grounds for this appee,
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We order that a special mandate a.s^uee out of this Court, directing the Court of Common

Pleas, County of Medina, State of Ohio, to carry this ^^dgrnent into executgon. A cort.ifie€^ copy

of this j^^^ entTy shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the joumal entry of

judgment, and it shall be ffle starnped by the Clerk of the Court of Appeals at winch time the

period for review shall begin to nm. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to rnail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellee. ,-,^,j
CARLA MOORE
FOR T&IE COURT

CAR?, J.
W-lilT^ORE, J.
CONCUR.

A^^KARANCFS:

JOHN C. ^^ERHOI,'F^ER, Attorney at Law, for A;ppetaants,

SCOTT A. KING and CHRISTiNE M. COOPER, Attwmeys at Law, for Appellee.
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(Cit^ as WeBE.s Fargo Bank,1bâat8 Assn. v< E7liofgp 2013-Ohio-3690.j

Gwin, P, J,

(111) Appellant appeaIs the February 4. 2013 judgment entry of the Delaware

County Common Pleas Court denying his motion to dismiss cornpla€nt.

Facts & Procedural History

(12) On October 27, 2006, appellant Chris W, ElI@ott executed a promissory

note in favor of Ethical Mortgage Lending, LLC ("Ethical Mortgage") for $162r000. Also

on that date, appellant executed a mortgage that secured the note and encumbered the

property located at 6207 Charmar Drive, Westerville, Ohio. The mortgage indicated the

lender was Ethical Mortgage Lerrdingo LLC, and listed Mortgage Electronic Registration

Systems ("MERS") as nominee for lender and lender's successors and assigns. The

mortgage provided that "MERS is the mortgagee under this Security Instrurnent," In a

document entitled "Assignment of Mortgage" that was recorded January 12, 2011,

MERS, as nominee for Ethical Mortgage, assigned the October 27, 2006 mortgage

securing 6207 Charmar Drive, Westerville, Ohio, to appellee Wells Fargo Bank,

National Association, as Trustee for Certificateholders of Bear Stearns Asset Backed

Securities I LLC, Asset Backed Cerfit€cates, Series 2007mAC2e

(13) Appellee filed a complaint for foreclosure on September 30, 2011.

Appellee attached to the complaint a copy of the October 27, 2006 note with Ethical

Mortgage listed as the lender. The note did not contain any endorsement to indicate the

note had been transferred or assigned. Also attached to the complaint was a copy of

the October 27, 2006 mortgageo Finally, appellee attached to the complaint a copy of

the assignment of mortgage recorded on January 12, 2011 from MERS, as nominee for

Ethica! Mortgage, to appellee.
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(14) Appellant was served with the complaint on October 10, 2011, by process

server, but did not file an answer to the oornplairt. On April 13, 2012, appellee flled a

motion for default judgment against appellant. Appellee filed an affidavit in support of its

motion for default judgment which incorporated a copy of the October 27, 2006 note.

However, this copy of the note contained an endorsement by Ethical Mortgage made

payable to Huntington National Bank and a second endorsement made by Huntington

National Bank payable to blank. The trial court granted appeIloe`s motion for default in

a judgment entry and decree of foreclosure on April 19, 2012 and indicated the

judgment entry and decree of foreclosure was a final appealable order. Appellant did

not appeal the April 19, 2012 judgment entry and decree of foreclosure. The trial court

scheduled a shoriff°s sale of the home on July 11, 2012. Appellant filed a Chapter 7

bankruptcy petition on July 10, 2012. AppeI.I^e was granted relief from the automatic

bankruptcy stay on August 21, 2012 and on October 18, 2012, appellee filed with the

trial court a notice that the automatic stay was no longer in effect. On November 7,

2012, a sheriffs sale of the home was scheduled for December 12, 2012.

(15) On November 9, 2012, appellant filed a motion to dismiss complaint

pursuant to Civil Rule 12(B)(1). The trial court denied appollant`s motion to dismiss on

February 4, 2013, The trial court first determined that Civil Rule 12(B)(1) is not the

proper procedural tool for appeIlantis request because it is only before judgment has

been rendered or after the judgment has been vacated that the trial court may consider

a motion to dismiss complaint. The trial court further found that the assignment of the

mortgage in this case which was completed prior to the filing of appellee's complaint

was sufficient to transfer both the mortgage and the note. The trial court concluded
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appellee had standing at the time the complaint was filed. AppeIIant fIIed an appeal of

the trial court's February 4, 2013 decislors denying his motion to dismiss and raises the

toIlowing assignments of error on appeal:

(16) `°I. THE TRIAL COURT ERRED WHEN IT HELD CI°iRi^S W. ELLIOTT

("MR. ELLIOTT") COULD NOT CHALLENGE ITS SUBJECT MA^"ER JURISDICTION

F'OST-JllDGMFNT WITHOUT FIRST FILING A MOTION FOR RELIEF FROM

JUDGMENT.

(17) `°II. THE TRIAL COURT ERRED WHEN IT k-IEL€.'^ WELLS FARGO BANK,

NATIONAL ASSOCIATION, AS TRUSTEE FOR CERTIFICATEHOLDERS OF BEAR

STEARNS ASSET BACKED SECURITIES I LLC, ASSET BACKED CERTIFICATES,

SERIES 2007-AC2 ("WELLS FARGO") ESTABLISHED ITS STANDING TO INVOKE

THE SUBJECT MATTER JURISDICTION OF THE ^^^RT. «

1.

(18) Appellant first argues the trial court erred in finding a Civil Rule 12(B)(1) is

not the proper procedural method to address appeIlantFs arguments because the issue

of subject matter jurisdiction can be raised at anytime during the proceedings and

because appeIIee lacked subject matter jurisdiction at the time the complaint was filed

and thus the default judgment is void ab initio. We disagree.

(191 Jurisdiction is the trial court's "statutory or constitutional power to

adjudicate the case.'° Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 89,

118 S,Ct, 1003 (1998); Morrison v. Steiner, 32 Ohio St.2d 86, 87, 290 N.E.2d 841

(1972), The term jurisdiction "encompasses jurisdiction over the subject matter and

over the person." State v. Pai`Ker, 95 Ohio St.3d 524, 769 N.E,2d 846 (2002). Subject
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rnatlter jurisdiction is defined as a court's power to hear and decide cases. Pratts v.

Hurley, 102 Ohio St3d 81, 806 iQJ.E.2d 992 (2004). Because subject matter jurisdiction

goes to the power of the court to adjudicate the merits of a case, it can never be waived

and may be challenged at any time. U.S. v. Cotton, 535 l^.& 625, 630, 122 &Ct. 1781

(2002); State ^^ reL Tubbs Jones v. Suster, 84 Ohio St.3d 70, 75, 701 N .E.2d 1002

(1998),

(110) Separate from the requirement of subject matter jurisdiction in a case is

the requirement of standing. Standing is defined as "[a] party's right to make a legal

claim or seek judicial enforcement of a duty or right." Ohio Pyro, Inc. v. Ohio Dept. of

Commerce, 115 Ohio St.3d 375, 875 N.E.2d 550 (2007), quoting Black's Law Dictionary

(8th Ed. 2004). Standing depends on "whether the party has alleged such a personal

stake in the outcome of the controversy* * * as to ensure that the dispute sought to be

adjudicated will be presented in an adversary context and in a form historically viewed

as capable of judicial resolution," Id., quoting State ^x rel. Daliman v. Franklin Cty,

Couit of Common Pleas, 35 Ohio St.2d 176, 178-179, 298 N.E.2d 515 (1973). In order

to establish standing, a plaintiff must show they suffered "(1) an injury that is (2) fairly

traceable to the defendant's allegedly unlawful conduct, and (3) likely to be redressed

by the requested reiieio°° Lujan v. Defenders of Wildlife, 504 U.S. 555, 560u561„ 119

L.Ed.3d 351 (1992). "These three factors .... injury, causation, and redressability -

constitute the irreducible constitutional minimum of standing." Id.

(111) There is a clear distinction between the requirements of subject matter

jurisdiction and standing. Standing focuses on injury, causation, and redressahility

between a plaintiff and defendant in a case, while subject matter jurisdiction focuses on
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the court°s power and ability to hear and decide a case. A lack of standing argument

chaiienges the capacfty of a party to bring an action, not the court`s statutory or

constitutional power to adjudicate the case and thus is distinguishable from a lack of

subject matter jurisdiction argument. PNC Bank, N.A. v. Botts, 10th Dist. No. 12APw

256, 2012-Ohio-5383 (stating standing and capacity to sue do not challenge the subject

matker jurisdiction of a court); See also Countay Club Townho€ssesTNorth Condominimim

Unit Assn v. Slates, 9th Dist. No. 17299, 1996 WL 28003 (stating lack of standing

challenges the capacity of a party to bring an action, not the subject matter jurisdiction

of the courE)# Wells Fargo Bank, N.A. v. Brandle, 2d Dist. No. 2012mCA40002, 2012-

Ohio-3492 (finding lack of standing does not deprive a court of subject matter

jurisdiction).

(112) Civil Rule 12(B) provides that, taever^ defense, in law or fact, to a claim for

relief in any pleading * * * shall be asserted in the responsive pleading thereto if one is

required, except that the following defense may at the option of the pleader be made by

motion: (1) lack of jurisdiction of the subject matter * * *. Thus, Civil Rule 12(B)(1)

provides for dismissal of a complaint where the trial court lacks jurisdiction over the

subject mafter of the litigation. There is no provision in Civil Rule 12(B)(1) for dismissal

for lack of standing or capacity to sue. Thus, appellant cannot rely on lack of standing

as the basis for his Civil Rule 12(B)(1) motion. See Deutsche Bank Nat'8 Trust Co. v.

Whiteman, 10th Dist. No. 12APm536, 201 3mOhioa1 636, Appellant could have challenged

appellee's standing through a direct appeal of the default judgment and decree of

foreclosure, a final appealable order, that the trial court issued on April 19, 2012.
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(113) AppeIlant argues the holdi^g by the Ohio Supreme Court in Feder^^l Home

Loan Mortgage Corporation v. Schwart,^^^id, 134 Ohio St.3d 13, 2012-Ohi^^5017F

compels the trial court to grant his Civil Rule 12(B)(1) motion to dismiss. However, in

Schwartzwald, the court determined that a plaintiff receiving an assignment of a note

and mortgage from the real party in interest subsequent to the filing of the action, but

before the entry of judgment, does reot cure a lack of standing to file the foreclosure

action. Id. See also Deutsche Bank Nafl Trust Co. v. Whiteman, 1 Oth Dist. No. 12AP6

536p 2013-Ohiow1636. As discussed above, lack of standing does not deprive a court of

subject matter jurisdiction and thus lack of standing cannot be challenged in a Civil Rule

12(B)(1) motion to dismiss.

(114) Further, in ^chwartzwafdP the Supreme Court of Ohio determined the

issue of standing may be raised "at any time during the pendency of the proceedings."

Subsequent to the issuance of the decision in Schwartzwald, the Ohio Supreme Court

issued the decision in Countr;^^id^ Home Loans ^eMcsng v. Nichpor, finding that after

a judgment entry and decree of foreclosure were issued subsequent to a motion for

default judgment, the matter is no longer pending. 990 N.E.2d 565, 201 3-OhioR2083. In

this case, after appeliee filed a motion for default judgment, the trial court issued a

judgment entry and decree of foreclosure on April 19, 2012. Thus; the matter was not

pending when appellant filed his motion to dismiss.

(115) Appellant's first assignment of error is overruled.

II;

(1116) Appellant next argues the trial court erred in finding that even if it

considered his Civil Rule 12(B)(1) motion to dismiss, the motion would fail on the merits.
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Appellant contends the documents aftached to appel,ee's complaint demonstrate

appellee ;acked standing at the time the oomplaint was fiIed. Appellant fuilher argues

there was no intent for the mortgage and note to move together and that MERS oould

not assign the mortgage. We disagree.

(1117} When reviewing the trial oourt`s denial of a motion to dismiss for Iack of

subject matter jurisdiction under Civil Rule 12(B)(1), we review the decision de novo.

Brown v. Levin, 10th Disto No. 11AP-349, 2012-Ohio-5768. We must determine

whether any cause of action oognizable by the forum has been raised in the oomplaint.

Prosen v. Dimora, 79 Ohio App.3d 120, 606 N.E.2d 1050 (8th Dist. 1992); State ex rel,

Bush v. Spurlock, 42 Ohio St.3d 77, 537 N.E.2d 641 (1989). Under a de novo analysis,

we must accept all faotual allegations of the oomplaint as true and all reasonable

inferences must be drawn in favor of the nonmoving party. Byrd v. Faber, 57 Ohio St.3d

56, 565 N.E.2d 584 (1991).

(TI8) The current holdor of the note and mortgage is the real party in interest in

foreolosure aotions. U.S. Bank Nafl. Assoc. v. Marcino, 181 Ohio App.3d 328, 908

N.E2d 1032, 2009-Ohio-1178 (7th Dist.): % 32 citing Chase Manhattan Mtge. Corpe V.

Smith, 1st Dist. No. C061069, 2007-Ohio-5874, Iff 18. R.C. 1303.31 provides:

(A) "Person ontitled to enforce" an instrument means any of the following

persons:

(1) The holder of the instrument;

(2) A non-holder in possession of the instrument who has the rights of a

holder;
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(3) A person not in possession of the instrument who is entitled to enforce

the instrument pursuant to Section 1303.38 or division (D) of section

1303.58 of the Revised Code.

(B) A person may be a "person entitled to enforce" the instrument even though

the person is not the owner of the instrument or is in wrongful possession of

the instrument.

Standing in ^forecRosure case requires the lender to establish "an interest in the note or

mortgage at the time it filed suit." Schwartzwald, 134 Ohio St.3d 13, 979 N.E.2d 1214

(2012).

(119) In this case, the affidavit of Michael Brown filed with appeIIeePs motion for

default judgment states the records he reviewed contained a note executed by appellant

in the amount of $162,000 secured by a mortgage and states appellee is the servicer of

the loan and is authorized to act on behalf of the holder of the note. It is unclear from

Michael Brown`s affidavit when the note was negotiated to appellee. However, attached

to appeilee`s complaint is an assignment of mortgage recorded on January 12, 2011, in

which MERS, as nominee for Ethical Mortgage, assigns appellant's October 27, 2006

mortgage to appellee.

(120) In Bank of New York v. Dobbs, 5th Dist. No. 2009aCAm000002, 2009MOhi^

4742, we held that the assignment of a mortgage, without an express 5ransfer of the

note, is sufficient to transfer both the mortgage and the note if the record indicates the

parties intended to transfer both the note and mortgage. ld. See also Federal Home

Loan Mtge. Coap, v. Rufo, 983 N.E.2d 406, 2012-Ohio-5930 (11th Dist. 2012) (holding

the assignment of the mortgage aIso resulted in the transfer of the note on that date);
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Self Help Ventures Fund v. Jones, 11th Dist. No. 2012-A-0014, 2013-Ohioa868 (holding

that assignment of mortgage is sufficient to transfer a contemporaneous note).

(121) This case is analogous to the Dobbs case as the record indicates the

parties intended to transfer both the note and the mortgage. The note dated October

27, 2006 with iender Ethical Mortgage provides as follows:

In addition to the protections given to the note hoider under this note, a

mortgage * * * (the "Security Instrument"), dated the same date as this

Note, protects the Note Holder from possible losses which might result if I

do not keep the promises which I make in this Note. The Security

Instrument describes how and under what conditions I may be required to

make immediate payment in full of all amounts iowe under this Note.

(122) The October /27, 2006 mortgage in which MERS is the mortgagee as

nominee for lender Ethical Mortgage, states that "Security Instrument" means "this

document, which is dated October 27, 2006." The mortgage further defines the note as

"the promissory note signed by Borrower and dated October 27, 2006." The mortgage

provides that "[t]his Security Instrument secures to Lender: (i) the repayment of the

Loan, and all renewals, extensions and modifications of the Note; and (ii) the

performance of Borrower"s covenants and agreements under this Security Instrument

and the Note" and that the "Borrower shall pay when due the principal of, and interest

on, the debt evidenced by the Notear,

(123) The note refers to the mortgage and the mortgage refers to the note.

Thus, we find a clear intent by the parties to keep the note and mortgage together rather

than transferring the mortgage alone. The assignment of the mortgage was sufficient to
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transfer both the mortgage and the note, Since the mortgage assignment was recorded

on January 12, 2011, approximately eight (8) months before the complaint was filed; the

note was effectively transferred on that date.

(^^^) Further, we disagree with appeIIant's contention that MERS could not

assign the mortgage. The mortgage specifically states t^a'L MERS is "a separate

corporation that is acting so}ely as nominee for Lender and Lender's successors and

assigns.pf Ethical Mortgage is listed in the mortgage as the lender, Thus, MERS had

the authority to assign the mortgage and note to appellee as nominee for Ethical

Mo;°tgage.

(125) Accordingly, we find that even if the trial court could have properly

addressed appeIlant's standing arguments in his Civil Rule 12(B)(1) motion to dismiss,

appellee had standing at the time the complaint was filed, Appellant's second

assignment of error is overruled.
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(126) Based on the foregoing, we overrule appeIlant's first and second

assignments of error. The February 4, 2013 judgment entry of the DeIaware County

Common PIeas Court denylng appeIlant's motion to dIsmlss caampIalnt pursuant to CIvII

Irtule 12(B)(1) is affirmed.

By Gwin, P.J.,

DeIaney, J., and

BaIdwIn, J., concur

HON. W. SCOTT GW1N

HON. PATRICIA A. DELANEY

HON. ^RAIG R. BALDWIN

WSG:cIw 0812
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MeGlia^ch^y Stafford PLLC, Monica Levine Lacks, and
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^anra, Doberdruk & Wellen LLC, M'arc E. Dann, and Grace
^oberdnik, for appellant.

APPEAL from the Frank.l.i-ti County Court of Common Pleas.

^RO^Tg P.J.

{¶ 11 Thomas N. BoLts, Jr.f defendant--appel1ant, appeals the judgment of the

Franklin ^^^nt37 Court of Common Pleas, in which the court denied his motion to vacate

judgment pur^uan^ ^^^ Civ,R. 6o(B) and motion to dismiss pursuant to Civ.R. 12(B)(1), and

found moot his motion to stay fne sheraff ^ sale.

^^ ^^ On December 27, 2004, Botts and his ^Ndfes Beth J. ;^ottsP executed a

promissory r^^^^ in favor of First Frankl^r, Financial Corporation (r4F^^^t Frankl.in°r) for
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^195^2M Also on that date, Botts and hiswife executed a mortgage that secured the note

and ^^ieumbered the prope;. k,^y located a.t 1,329 Panelly Place, Westem-i)P-, OhxO 43081.. The

mortgage indicated dhat the lender was First I.Faankline On September 15, 20og, First

Franklin assigned the mortgage to Wells Fargo Bank, ^,̂ `.A., as Trustee for National City

Mo^^^^^ L-oan TrUSt 2005m1, Mort^ageWBacked Certificees} Seri^s2005-1,

{T 31 On 9Tar^^^^^ 21, 20-11p PNC Bank, National Association c/o Select Portfolio

Servicing, ;nc, (>rPNC;'°)a plaintiff-appellee, ffled the present foreclosure actx^^ ^gaznst

13otts, his v4e, and other entities with interests in the ^eWt property, alleging that the

rr^orttgage conveys PNC an interest in the property, PNC is an entity entitled to enforce the

note, Botts and his wife had d^^aulted oy7 the note, PNC had declared the debt due, and all

conditions preced^iit to PNCs ability to enforce the mortgage had been satisfied.

1 ,̂41 On October 3, 2011, PNC filed a motion for default judgment against Botts,

his wife, and several other entities fhat had failed to file an answer or ot^envise d^^end,

011 October 4, 2011, the trial co-art granted PNCYs motion for defalil.t judgment and

entered a judgment entry and decree of foreclosure. A sheriffs sale was ordered to take

place on January 13, 201Z

{^ 5) On e7axuary:E1g 2012, Botts filed a motion to stay the sheriffs sale. Also on

Jan-Lary 11, 2012, Botts filed a motion to vacate the judgment pursuant to CRv.R. ^'"^^(^)

and motion to dismiss the complaint pursuant to Civ,R. 12(B)(i), The property was sold

on January 13, 20120 On January 25, 2012o PNC filed separate memoranda in oppC3sitioa.^.

to Botks°s motion to vacate judgment and motion to dismiss,

{¶ 6) 011 FODFUa:ry 21, 2012, the tnaI ^^urL issued a decision d^^^ing Bofits°s

motion to vacat^judgment pursuant to Civ.R. 6o(B) and motion to dismiss the complaint

pursuant to Civ.R. i2(B)(i) and found moot Botts;s motion to stay the sherii^^ sale. 717he

trial ;ourt denied the motion to v^.cate Judgment on the ground that Botts failed to

sufficiently allege fraud under Civ.R. 6o(B)(3), The court denied the motion to dismiss on

the ground that stan€ting is not jurisdictional in the present matter. The t^aal couit found

moot Bot;Ls's motion to stay the sheriffs sale because the sheriffs saxe had already taker,

place and the Civ,Rs 6o(B)(3) motion upon which it was predacated was denged. Botts

appeals fh^ judgment of the trial court, asserting the f6iiowing assignments af ^^on
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[I.^ IT WAS AN ABUSE OF DISCRETION FOR THE TRIAL
COURT 'FO DENY APPELLANTS' 60(B) MOTION TO
VACATE WITI-IO^^"T HOLDING A HEARING.

[:CLI I'HE TRIAL COURT ERRED WHEN DETERMINING
°I'HAT "I'I-i^ JUDGMENT WAS NOT:^^^CURIEI) BY FRALT^'3.

z11I.] AP'PELI..ANTS DID NOrtt WAIVE THEIR LACK OF
STANDING DEFENSE ^^^^^^^^ STANDING IS
JURISDICTIONAL AND CAN NEVER BE WAIVED.

(Sic pa,.^sim,)

3

^^ ^^ We will address Botts's first and second assignments of error together, as

they are reiatede Botts argues in his first assignment of error that the tnial court abused its

discretion when it denied the motion to vacate pursuant to Civ.R. 6o(B) without holding a

hearing. Botts argues in his second assigiime-xat of error that the trial court erred Wheu it

determined that the judgauexzt. was not procured by fraud. In ordex to pre-,yail. on a motion

for relief from judgment under Civ.R. 6o(B), the movant must demonstrate three prongs

of the GTE test, which are: (i) a meritorious claim or defense; (2) entitlement to relief

under one of the five grounds listed in the rule; and (3) the timeliness of the motion, GTE

At,t^omatic Elec,9 Inc. v. ARC Industries, rnc.x 47 Ohio St,2d 146, 150-51 (1976). This court

will not disturb a trial court's decision concerning motions fpted under Civ.R. 6o(B) absent

an abuse of discretion. Rose Chevrolet, Inc. v. Adams, 36 Ohio St.3d 17, 20 (.t988, ,̂. An

abuse of discretion connotes an attitude by the court that is arbit-arya unconscionable or

u^^^^^nabIeo Blakemore v. Btak^^ore, Ohio St.3d 217 (1983),

{I[ 8) I'h^ grouz^ds for relief under Cxv.R. 6€^^^^ are: (i) mistake, inadvertence,

surprise or ^^^usaxoie neglect; (2).new1y discovered evidence which by due diligence could

not have been discovered in time to move for a new triai under Civ.R. 59(B); (3) fraud

(whether heretofore denominated intrinsic or extrinsic), misrepresentation or other

misconduct of an adverse party; (4) the judgment has been s^.^sfieds released or

discharged, or a prior judgment upon AThich it is based has been reversed. or otherwise

vacated, or it is no iop-ger equitable th^.t. the judgment should have prospective

application; or (5) any otx.li^r reason. justaf^xng relief from the judgment. The rWe further

provides that. .l-he motion for relief must be made within a reasonable time and that for
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reasons (1)s (2), and (3) it cannat be made more tii.ar, one year after th^ judgment, order

or pz°oceeding was entered or tai€eii. Civ.R. 6o(B).

(If 9) There is no r^qLiir^^ent that a moving party submit evidenntiary materials,

^uel-L as a^^ affidavit, to supporthis or her motion for reaief. Adomeit v. Baltirrwres 39 Ohio

App,2d 97, 103 (8th Dist.1974). But good legal practice dic,-tates that the moAng party

submit relevant evideigee tO demonstrate operative facts, as sufficient factual. i^formatiov.

is necessary to warrant a hearing on the motion. Id. at 104.

(If 10) However, a party who files a Civ.R. 6o(B) m, otaon for reiief from judgment is

not automatically entitled to a hearing on the motione Id. at 1^,5. "tf 't:he movant ^1es a

moti^p. for relief from judgment and it contains allegations of operative fact^ ^dhi^h woWd

warrant relief under Civ.R. 6o(B)x the trial court should graiit a hearing to take eAden^e

and verify these facts bekore it rules on the motiom°° .1d. Moreover, ,f[i]t is an ^^buse of

discretion for the trial court to overrule a Civ,R, 6o(B) motion for reiief from judgment

w4t^out first hoidi^g an evidentiary hearing where, the motir^^ and affida-vits cont'ain.

ail^gations of opereLi^^ facts which would warrant relief under Civ,R. 6o(B).°" Twinsburg

Banking Coo u. RHEA Const-ro Co., Inco, 9 Ohio App,3d 39 (gth D:st.1983), sYilabus.

JQ,T I I I In the present case, Bo1ts's motion 'lo v-deate 'w^^ based upon fraud under

CivoRo 6o(B)(3)o Botts argues t^.ata because he alleged a meritorious defense, it was an

a .bu^^ of discretion to deny him relief from judgment without a hearing. ^ottsg^

merit^^iolxs, defense to the ft-,reci^^^^^e was that PNC was not the owner and holder of his

note and mortgage and, thus, had no right to forecioseo Botts claims a hearingwouid have

provided him the opportunity to challenge t^e authenticity of the documents submitted

by PNC, subpoena witnesses, address the "new" version of his note and aiionges, and

^onftont PNC. Specifimily, Botts argues that PNC never submitted the proper evider-ce ol'

ownership of the note and mortgage at the time tiie complaint was filed. Botts contends

the note was never endorsed in blank or directly to PNC by the original lender^ ^irst,

Fran1dir., so PI^^C,^a^s not a proper holder of the noteo Botts also argues the assignment of

mortgage was to a ^^curatized trust not registered with the Securities aiid E xcl^ange

Commission ("SEC"), and inciu^.ed no indicatiop, that PNC was entitled to enforce it. ^otts-

al^o asserts that the mortgage attached to -the complaiiit was granted to First Franklin,

and PNC was not mentioned in the mo-rtgage, The assignment of mortgage attached to the
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^ompladiit, Bot-^s contends, was i;fe apabl^ of assigning the note because iiot^^ cannot be

assigned irt Obio; rather, they must ^^ ^egot%ated^

^^i 12) Although in. his brief Bott,.^ argues at length that he Presented a meritorious

defense under the first prong of the GTE test, the trial court agreed that Botts had

presented a meritorious defense, The court found there was a meritorious defense that

PNC lac'Ked standing to prosecute the underlyi ng foreclosure ac"d^^ because the

documents attached to ti^e complaint did not demonstrate that PNC wa-q t1he holder of the

note, and the mortgage attached to t'b-e complatint indicated that it 'V^Yas assi^ned eo well:^

Fargo Bank, NoA., as Trust^e for National City Mortgage Loan 'I"rUSt 2oo5n1, Mortgage-

Bacl-keed Certificates, SerieS 2005-1. The court also indicated it did not consider the

documents attached as exhibits A and B to PNC's memoranda contra because th^^ "N-er^

^nauth^nVicated and riot re?^^a-tit to the state of the documentation at tb-e t^^^ of default

judgment.

13) The trial coairt also agreed that Botts's motion to vacate was timely under

the third prong of the GTE test. The court ^onelluded that three months ^^as not an

unreasonable amount of time, especially in light of the fact that the motion was filed prior

to the sheriffs sale,

14) flowever, as explained above, to warrant a hearing on a CivoRo ^^(^)

motion, Botts was also required to allege operative facts just^fyi-ng relief under any of the

grounds. set forth irx Civ.R. 6o(B)(i) tnrough (5), See ^^^^^^^n v. Dodion-Thompson,

8th Dist, No^ 90814, 20o8-Ohlo-4710, ^ 22 (trial court did not abuse discretion in denying

motion for relief from judgment without a hearing where apperfant failed to allege

operative facts justif^ring relief under. any of the grounds set forth in ^ivoR. 6o(B)(i)

tAnrough (5), thereby failing the second. prong of t1h^ GTE test). In the present case, the

trhil court found that Bott^ i'ailed to allege sufficient facts to show he satisfied t1le second

prong from the GTE, test; that is, Botts did not demonstrate he was entitled to relief under

^ivaRe 6o(B)(3).. Botts's arguments, as summarized by the court, were that the note was

never n^^oltlated to PNC, and the assignment of mortgage attached to the complaint

indicates it Nvas assigned to Wells Fargo Bank as ti-ust^^ for a ^^curitrzed trust that is not

registered with the SEC;, 71"he court concluded that, vvhile this finformation presented cause

for concern about the quality of PNCs recordkeeping, the issues raised did not constitute
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fra,ad or misconduct irs obtaining the judgment but were, at best, claims or defei-ises

related to the underlying action, which Civ,R. 6o(B)(3) does not encompass. The ^ourt

found that, at the very least, Botts could not establish PNCs intent to mislead eii-her him

or the court into believin.g that the mozt,^^^e was actually assigined to Wells Fargo as

trustee, because PNC cot-dd not ha-,.Ye foreciosed on the mortgage if the court had believed,

such. Moreover, the court staled that whetiier the securitized trust is or was registered

with the SEC ^r-s not a matter upon which the court relied i^ graxiting defatiit judgment

to PNC; rather, an affidavit in support indicated that PNC was the holder of the note and

mortgage.

I¶ 151 1n seeking vacation of the judgment, 13otts relied on Civ,R. 6o(B)(3), wl^z^h

authorizes a court to ^Yacate its prior flnal judgment or order for °`fraud (^,R7hether

heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of

an adverse party," 'I"ize ftaud or misconduct contemplated kv Civ.R. 6c(^)(3) is fraud or

misconduct on the part of the adverse party in obtaining the judgment by preventing the

losing party from fully and fairly presenting txis defense, not fa aud or misconduct wfiich in

itself would have amounted to a claim or defense in the case. State Alamra, 1ric, v. Riley

I'ndus. Seivs., 8th Dist. No. 9276o, 2oio-Ohio-goo, ¶ 21; First Merit Bank, NAt  v.

^.'rouse, gth Dist. No. ^6C-A.oO8946, 2007--OhiOM2440, ¶ 32; and Lasalle NatL 'ank v.

Mesas, gth Dist, No. 02CAoo8^28, 2002-Ohio-6117, ¶ 15. Fraud on an adverse party may

exist when, for example, a ^artv presents materiaX false ^^sbamonyrnt trial, and the falsity i's

not discovered aintil after the trial. Seibert v. Idurphy, 4th Diste No, o2CA2825, 2002-

Ohiow6454.

{¶ 16) Botts°s contention that PNC committed fraud under Civ.R. 6o(B)(3) wb-en it

commenced the foreclosure action even though it did not own his note and mortgage is a

matter that should have been presented as a claim or defense by Botts in the underlying

foreclosure action. The same issue was presented in V-/effs FaA go Bank, iVA, v. Brandle,

-gd Dist. No. 2012CAoOO2, 2012aOhao-3492, and Brandle has identical facts to those ixi

the present case. In that case, the court concluded that the homeowners failed to allege

the type of fraud encompassed by Civ.R. 6o(B)(3), finding:

'M.eae is no basis to find that Wells Fargofs alleged frau.d or
misrepresentation that it owned the note or mortgage in any
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way prevented the t3randles from fully and fairly presenting
that defense in a pleading responsive to Wells Fargo`s
complaint. Iristead of preseiiting th-at defense, the Brandles
failed to plead or appear in the actbore; and they offer no
reas€^^ for their failure to do that. The Brandies may not now
rely on their failu:eto appear as a basis to convert a defensive
61'aim they didn°t plead to a claim of fraud or misconduct on
which to vacate the judgment t1hat was ,anted Weil^ Fargo
pursuant to Civ.R. 6o(B)(3).

Id. at 1f 14.

7

{¶ 17) Similarly, in GYMC Afte.p L.L,C, v. A^^rriaag, ,.89 Ohio APP.3d. 200, 2010a

OMO-3650 (2d Diste)F tiie homeowners, AVLio did not file a responsive pleading until after

del`ault jud^inent had beeig rendered, asserted that the tnorbg^^^ cwnpany engaged in

fraud against them under Civ9Rv 6o(B)(3) by falsely maintaining that it was the a€^mer and

holder of the mortgage when the foreclosure complaint was filed and by manufactu, xing an

assignment of mortgage so that it would ^^^ear that the mortgage company held the

mortgage at the time the complaint vvas filed when, lr. fact, it did not, `I'he homeowners

also asserted that the mortgage company engaged in fraud by recording an assignment of

mortgage that was so filled with flagrant arad fraudulent iraeg^ilarities that one woWd only

believe the mortgage company did not become a holder of the mortgage until after the

complaint was ^.^edo The homeowners argiied that, because the mortgage company ^^^s

not the owner and holder of the note when the complaint was filed, it was not the real

party in interest and could not institute the foreclosure action against ti^em. However, the

appellate court in ^-^c-rz°ea^^ ^^-Ticluded that the homeowners did not demonstrate that they

had a basis for reliel° -from the judgment under CiveR. 6o(B)(3), as the homeowners did

not claim that their failure to r^^^ond to the foreclosure complaint or the trial court°^

judgment was the product of any fraud, The court alsoxound that any irregularities in t1h^

assignment of mortgage could have been identified and raised in the trial court i-n a

resps,nsxve pleading, and the horneoi^aner^ cannot blame the mortgage company for their

inaction in failing to challenge the mortgage ^^^parzy°s status a,.^ a real party in interest

sooner.

{¶ 18) As these cases make clear, the fraud alleged by Botts in the present case is

not the t^^^ of fraud contemplated by Civ.R. 6o(B)(3). Botts could have presented his
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claims that PNC was not the holder of the note a-lid mortgage before the trial court but

chose to not appear in the action. It is clear Botts was not prevented from -hii'y and f-airly

p^^^e-nt-ing his defense due to any fraud by PNC. See, e.go, U,5 Bankl^ad, A^sp., v. Marino,

5th Dist, '0. 201^^AEii m8, 2wm--Ohio-14$7f 116 (^ppeilant"s argument that bank had

iio standing beca-Lise it was not ttie iioider of tk^e.-note at the time the foreclosure complaint

was filed was not viable uiider CivoRo ^^^^^^^^, as the adverse party must have prevented

the complaining party ftom ful1v and -fairly presenting its case or defense, and the

appellant had the opportunity to participate in the litigation, to ffl^ an a^zwerF and to

participate in discovery, but c1hose to not file an answer or any other ^^^^o,-nse)o

^T 191 In essence, whe, Botts seeks to do in t^^^ present case is cont^slt the

und^^^ving default judgment and decree in foreclosure based upon his claim that PNC

commi-Lted fr^.s,^d by asserting they were the real party in interest. .A decree and judgment

of foreclosure is a findi appealable order. Freedom Mtge, ^orp, v. Mullins, 1-otb Dist, No.

o8.AP-76ia 20ogTOb.ioa4482, t 16, citing Third Natl. Bank of Os^^^^^^^ic, v. 5peakmans 18

Ohio st.,3d. s.igg :t2o (1.985)8 citing Oberlin aav. Baizk v. Fairchild, 175 Ohio St. 311 (1963)x

and Ohio Dept, of 7axatton v. Plickert, 1.28 OiLliO APPo3d 445 (iith Dist.1998). It is wellm

settled law in Ohio that a motion for relief -from judgment cannot be a substitute for an

a^^ea1, Doe v. Trttanba^^l City. C^^^^^^n Servs. Bd., 28 Ohio St.o3d 128 (1986)p paragraph

two of the syllabus, See also BAC Home Loans Sem^^ina, L.P. v. Cromwell, gtb. Dist. No.

25755, 20ii-C3bio-6413, T 12 (argument raised under Civ.R. 6o(B)(3) that mortgage

company misrepresented it had standing should have been addressed in prior pleadings

and raised in a t.irneiy 'tiled appeal from the trial court`s order granting judgment ^lid

entering f€^^^^^^^^re.). Tbiisp Botts could have filed an a^ppeal from the decree of

foreclosure contesting PNCs standing instead of raising it in a belated Civ,R. ^^(^)

motion. For all of the foregoing reasons, we find the trial court did not err when it denied

the motion to vacate pursuant to Civ.R. 6o(B) without holding a hearing and determined

that the judgment was not p^^c-Lired by ^aud, Tb.eaefore, ^ottsPs first and second

assignments of error are overruled.

{120) Botts argues in bis third assign^^ent of error that he did not waive his iackm

of-standing defense because standing is jurisdictional and can never be waived. The real

issue Bott^ raises in this assignx^ent of error is fhat the triai court erred when it denied his
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motior. to dismiss pursuant to Civ.R. m(B)(i) when an assignment of mortgage to PNC

was never Med with the trial court prior to judgment. In his motion to dismiss, Botts

argued that the trial court lacked subjectmmatter jurisdiction because PNC did not have

standing to bring the action as a non-f3oider of the note and mortgage at the time of the

filiiig of the complaint. In denying tiottts's motion to dismiss, the trial court found ti.^.at

lack of standing can be etired after the complaint is filed, and PN^ asserted in its

cornpiaint that it was e nti.tied to enforce the note and mortgage and subm, itted an affida-vit

in support of defauitjta.dgment that it was the holder of the note and mortgage.

{^ 21£ CivoRo 12(B)(i) permits dismissal where the trial court lacks jurisdiction

over the subject matter of the litigation. The standard of reAew for a dismissal pursuant

to Civ.R. 12(B)(i) is i,^hether a-.,iy cause of aetior cogniza:bieby t1he forum has been raised

in the complaint. Milhoan v. E. Local School Dist. Bd. of Edn., 157 Ohio APP,3ci 716,

2004aOhiam324.3, ¶ io (4th Dist.); State ex ret, Bush v. Spurlock, 42 Ohio St.3d 77, 8o

(1.989), ^e, review an appeal of a dism%ssal for lack of subject-matter jurisdiction under

Civ.R. 12(11)(1) de novo. Moore v. Franklin Cty. Children Servs., ioth Dist, No, ^6APm95i,

2007mOhic^-4128, ¶ 15. A &,Eal court is not confined to the allegations of the complaint

when determining its subject--mat^er jurisdiction ^iid^r CiveR. 12(B)(i)p and it rnay

consider faerdiment material. Southgate Dev. Corp. v. Columbia Gas Transmission Corp.,

48 Ohio St.2d 211 (1976), paragraph one of the syilabu&

I^` 221 This court has before found that the plaintiffs lack of standing is not a

matter sufaject to dismissal pursuant to Civ,R. 12(B)(1). In Washington sWut. Bank v.

Beatley, iotb. Dist. No. o6AP-iift 2oo8mOhiomi679s this court addressed a defendantYs

motion to dismiss pursuant to Civ.R. 12(B)(1) on the basis of the plaintiffs iaelz of

standing in the context of a foreclosure action and found:

The tiial court`s dismissal pursuant to Civ,R, 12(B)(i) appears
to be based on appeilantPs lack of standing or lack of capacity
to sue. However, neither standing nor capacity to sue
challenges the subject matter jurisdiction of ^. court in this
^ontext State ex rel. Tubbs Jones v. Suster (^998)^ 84 Ohio
St.3d 70, 77 (°4lzck of standing challenges the capacity of a
party to bring ^ii action, not the siAb,ject matter jurisdiction of
the ^ourt.;°); Coa^^try Cbab s ow^^^^^^s-North Condominium
Unit Owners Assn. v. Slates (Jan. 24, 1996), ^ummitAf ►p, No.
'11299 ("Capacity to sue or be sued does not equate with the
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jurisdicton of a court to adjudicate a matter; it is concerned
^ereely with a pazty's right to ^,^^ear in a court in the first
instance."); see, also, Benefit I`'^tg. Consultants, Inc. v.
Gencorp, Inc. (May 22, 1996), Summit Ap, po No. 17488
("Capacity to sue is not jubisdictionalo°'). These issues are
properly raised. Ly a Civ.R. 12CB)(6) motiop. to dismiss for
failure to state a claim upon which relief can be ^ranted. See
Wbods ^v, Oak Hill Cc^^mtinity iWed. Ctr., Inc. (1999), 134
Ohio App.3d. 261, 267 (noting fhat dismissal for lack of
standing is a dismissal pursuant to Civ,R. 12[BI[6])s Bourke v.
Camahan, Franklin App. No. o5AP-194a 2oo5-OhiO-5422, at
¶ io ("Elements Oa standing are an indispensable part of a
plaintiffs case."); ^ir^dy v. Francis A. Bonanno, Inc. (Oct. 29,
1997), Summit App. No. x.^^^^ (affirming Cxv.R. m^^^[^]
dismissal of complaint for frlaAntiff's lack of capacity to sue).

Because standing and capacity to sue do not challenge the
subject matter jurisdiction of a court, the trial court erred
when it dismissed appellant;s compl^,;.^nt on these grounds
pursuant to Civ,R, 12^^^(i). Dismissal pursuant to this rule
focuses on a court°s subject matter jurasdaction. over the claiin^
raised in the complaint, not the stana'ing or capacity of the
plaintiff to bring those claims. Cf. Moure, quoting Vedder v.
14parr^^^^vil'le Hts.Y Cuyahoga App. No. 81005, 2002-OhioT
556'^, at ¶ 15 ("The issue of subject-matter jurisdiction
involves °^ ^^^irt'^ power to hear and decide a case on the
me^ts and does not relate to the rights of the parties" ".). Oa^^
^^,view of the record reveals no support for the propositior,
that the trial court lacked subject matter jurisdiction over this
f€s^ecl^su^^ action.

10

Id, at ¶ xoaii. See also Bank ofNew York v. Baird, 2d Dist. No. 2012mCA928, ^012--Ohio-

4975A ¶ 20-22 (in foreclosure action challenging hank°s standing, denial of Civ.R. 12(B)(1)

motion to dismiss was proper because lack of standing does not challenge the suhje€°tn

matt^^ jurisdiction of the court). 'i`hus, Botts could not rely upon lack of standing as the

basis for his Civ.R. ^^^^^(^) motion, and the -trial court could have denied it on this

ground.

Ifi .^^^ Nevertheless, we note that Botts argues under this assignment of error that

the trial court erred iivher. it found that PNCps 1ae-k of standing coWd be cured after th^

complaint ,vas filed. The Supreme Court of Ohio very recently decided Fed. .^ome.^^an

Mtge. Corp. v. Schwartzwald, ............ Ohio St.3d . , 2a^12-0hlo-5o17g and determined
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that lack of standing may not be cured after the complaint is fiieda "I"husF the trial court°s

statement here, in this respect, was erroneous. Nevertheless, because we have ^o-Lind that

lack afstandi^g may not be challenged in a Civ.R. 12(1^)(i) motion, to dismiss, we need not

delve further into the tnai court's findings with respect to this i^sueo Therefore, we find

the trial court did not err when it denied Botts"^ mot^or, to dismissg pursuar.t to Civ,R,

<2(B)(i), although we find denial was proper on a different basis than that relied upon by

the trial ^ourt. For aIi of these reasons, ^otts's third assignment of error is overruled.

^^ ^^^ Accordingly, Botl;s°s three a^signm^^^^ of er-por are overrufleda a.n. d the

judgment of the Fk anldin. Cotinty Court of Common PIea,.^ is affirmed.

Judgment affirmed.

CONNOR and DORRIAN, JJ., concur.
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^ORRIANT, J.

{1f 1} ^^^^ndantsaappellants5 Bradley Finney and.Michele Finney (°'appella.nts"^)^

appeal from a judgment of the Franklin County Court of Conimon Pleas denying their
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motion to vacate a default mortgage foreclosure judgment granted in favor of plaintiff-

appellee, Deutsche Bank National 'I'rust. Co. in its Capacity as Indentu^e Trustee for the

Noteholders of Aames Mortgage (oo^eutsche Bank"). Appellants also appeal an order

con^`irming a sheriffs sale of the mortgaged real property. Foi, the reasons that foll^iv, we

affirm.

Facts ait^ ^^e Hist^^^

jf^, ^^ On ^epteniher 3, 20o89 ^e-utsvh^ Bank inlthated this action by ffling a

complaznt namir^g appellants as defendants. :^eutsch^ Bank alleged. in its complaint that,

in February 2005, appellants had executed a promissory note and a mortgage; the

appellants had defaiiltcd on making payments as r^qLilred by the note aiid mortgage; and

the amotint of unpaid principal on the iiote was $263,546,79, Plus interest dating from

May is 2oo8. 1^eutsehe Baiik further alleged in the complaint that the promissory note

was "currently owned or being serviced by Plaintiff," but had been "misplaced and cannot

be located at this time." (Complaint, 1 2.) It attached to the complaint a copy of a

mortgage executed. by appellants, which named as mortgagee Aames Funding

Corporation, dba Aames Home Loaia (toAames"). Deutsche Bank sought a judgment

awarding it monetary damages as weli as an order of l'oreclosu^e and sale of the property.

t'll,i 31 Appellants were served summons and a copy of the complaint on or about

September i, -)oo8 but did not timely file an answer to the compl.aint. On October 15,

2oo8, Deutsche Bank moved for default judgmen..t. I:t contemporaneously ffled an affidavit

executed by one of its employees, which included as exhibits copies of what Deutsche Bank

a epa esented to be ti-ue and accurate copies of the original note and mortgage. "rhe attached

mortgage named Aames as the mortgagee aiid the attached. note similarly named Aames as

the lender to whom ^^pe-llants were required to make payments. The afflant furth-or

stated that Deutsche Bank had custody of both the note and mortgage and was entitled to

enforce the mortgage; appellants had defaulted on their obligations; and t^eutsch^ ^an"k

had given notice of that default to appellants.

(1,141 On November 18, 2-oo8, the trial court entered judgment in favor of

^eu.tsel^^ Bank and ordered foreclosure aiid sale of the real property, Appellants did not

tirxiely appeal the foreclosure judgment. Ultimately, the sheriff schedul.ed sale of the
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property for ^^re-h 13, 2009o H€a^^ever, on. March 13, 2oog, Deutsclg e Bank moved the

court to vacate the order of sale, and the court granted the motion on the same day,

(`z;; 5) °I'her^afterP ^eutsebe Bank on mi.ltio^ occasions, i,e.3 in September 2009,

Nr^^^enrber 2009, March 2oio, an€i. January 2oi2, took steps to acconyplish sale of the

'pr-operty. On each of these ^emsions, however, sclr.edtiled sheriffs sales were stayed either

at tir^ bankYs request or as the result of action taken by the appellants, including their filing

of barrkrupt^^ petitions.

s^` 61 On November 13, o^^, Deutsche Bank atoo^. steps ^ to 1^rc^c^.^re a^. againt^=1:

sheriff ^ sale of the ^roperty, On December° 4, 2012, OVer four years after the court entered

the default jr.rdgment of foreclosure, appellarr.ts filed a rnotion requesting the court grant

them relief from judgment "pursuarrt to common law and/or Civ.Ro 6o(B)(5)." (Dec. 4,

2012 motion, i.) The rnotion cited the decision of the Supreme Court of Ohio ira. Fed.

lYome Loara Mtge. Corpo v. Schwaruwa1d, 1.34 Ohio St.3d 1.3, 2012-Ohio-501 7„ and

asserted that the trial coux thad lacked su13jectymatter jta.risdfctiorr to enter the defaailt

judgment because Deutsche Barrk "lacked starrdirig at the time the Complaint was filed."

(Dec. 4, 2012 rnotiorrP io) While the motion was pending, the sheriff scheduled sale of the

property for Mare1-i 1, P-013o

71 O^. 1ielaruaay 28, 2013, the trial court denied a.ppellants° motioaa for relief

from judgment and denied a pending motion filed by appellants to stay the March 1 sale.

'r.^e court cited, inter alia, P?^^ Bank, NA, v. Botts, i^'^tla Dist. No, 12APv2-6, ^012-Ohio-

5383r i^ 22, for the proposition that lack of standing of a foreclosrrre plaintiff does not

implicate the subiect-matter jurisdiction of the courto (Feb. 28, 2013 Decisi0ns 5, 6J

ft 8) On March 1, 2013, the sheriff conducted a public sale of -the real estate, and

Deutsche Bank submitted the highest and best bid for the property iri the am€^^unt of

$195,000. On March 8, 2013, appellants moved the court to stky confirmation of the

sheriffs sale. I'lrey asseited that the Nlp-tli District Co-nrt of Appeals bad certified to the

Suprergr^ Court of Ohio a conflict of one of its d.ecisioras,.^ank qjLAImerzcaa iVAe v. Kuchta,

gtli Dist. No. 12CA-25-M, 2012mOhiO--5562, with our decision in ^^tt& On April 2, 2013,

t1-ie, cc^u-.rt granted appellants' motion to stay ^^n-firmation of the sheriffs sale contirrge-nt

iii^on appellants posting a super°sedeas bond. The .^er-ord does not reflect the posting of a

supersedeas bond and^ oir April 17, 2013, tlie trial court confirmed the sheraff s sale,
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9) Appellants tlmeid^r appealed the trial c°sa^.rl4s decision denying it, ^.otaon to

vacate the default judgment of dorec^^^sure.

1$ 101 In this appeal, appellant asserts the fol^mving assignments of error:

[i.] The trial court erred in denying the Finney"^ ^^^mor, law
motion fix relief from Judgment because Deutsche lacked
standing at the time the cornpiaint was Med5 rendering the
underlying judgment void for lack of subject matter
jurisdiction.

[2.] 'Me triai court erred in confirming the sheriffs sale
without notice to the ^`inr^eys in violation of Local Rule 25. 01.

ovtandard of^^vi^^

^$ 111 Appeiiantst original motion for relief from j-udgment ivas filed `°pursiiant to

common law and/or Civ,R. 6o(B)(5)e,f Appellants do not argue in this couit, however, that

the trial court abused its discretion in failing to ^ratit them relief pursuant to CivoR, 6o(B)o

They ^^gi-ie instead that the trial court should have used its inhereii1- authority under the

common iaw to vacate a void judgment. Accordingly, ^^e address only that argumen.t.

twE 12) Appellants contend that the trial court lacked sub,,ect-matter jurisdiction to

enter the default judgment because Deutsche Bank did not demonstrate that it had

staiid.i^g as the real party in interest at the time it filed the forecl^s-Lire action. Appellants

argue that the defauitjudgmeiit ^vas, therefore, void ab initio. They further coiitend that

the court has inlg^^ent atitl^ority to vacate a vsaid. judgment irrespective of the three

requirements of Civ,Ro 6o(B) as established in GTE Automatic Eleco, Ync, v. ARC

.^ndumIes, Inc., 47 Ohio St.2d 146 (1976), i.e., demonstration of one of the grounds for

reiiefdescsibed in Civ,R. 6o(B)(i) through (5); a meritorious defense; and timeliness.

$9113) We recognize that a "judgment rendered by ^^^^it lacking sul^^ect-matter

jiarisdiction is void ab initio" and that °°authority- to vacate a void jud^inent is not derived

from Civ.R. 6o(B) but rather constitutes an inherent power possessed. by Ohio ^ourts_rn

Patton v. Dierr^er^ 35 Ohio St.3d 68 (1988), paragraphs three and four of the syllabus.

Moreover, a i°yudgngent4" issued by a court that lacks subject4m. atter jurisdiction is a nuiiity.

Id. at 71. Accoi°d Freedom jWtge. Corp, V. Mullins, ioth Dist. No, o8AP-761, 20og-Ohio-

4482z $ 19 ("[A] judgment rendered %rithout subject matter jurisdiction is * * * a nullity

and void ab initio * * * [;] the authority to vacate such voidjudgment^ originates from the
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inherent ^ower possessed by Ohio CO€:€rtu, not CivoR, 6o(B)[3] * * * and the trial court9s

determination a^f- a common-1aw motion to vacate, does not: t€arn on Civ.R. 6o(B)'s

requiremei$ts that the movant file timely and present a meTatoriou^ ^^^enseo" (Citations

omittedj),

f11 14$ We apply an abusewof-discretion standard of review when considering a tiiai

co^irt ruling on a Civ.R. 6o(B) motion. The q-Liesti^n whether a trial court possessed

subject-matter jurisdiction to adjudicate any particular case, however, is a question of law

subject to de novo r^^ew. K'1^^^^^^^n v, n.tmkey--Ohio# L.L.Ce, 182 Ohio ApP•3d 515,

2oog-Ohiom2508, k"^f ig (i.oth Dist.) ("We re-view the issue of subject-matter jurisdiction de

novo.°'). 'We, therefore, consider de novo the parties' arguments as to -whether the trial

court had suh,;ect--matter jurisci.iction to enter d^faultjudgrr^ent against appellants.

^^^^^^sis

(^ 15) 'i`h^ parties in -this case disagree as to the corre€t interpretation of the

decision of the Supreme Court of Ohio in Sc^^artzwald. Appellants argue that

Schwartzwald stands for the proposition that a common pleas court lacks subject-rnatt^^

jurisdiction over a fore€°losiare action where the plaiiitiff 1acked. standing to bring the action

at the time the complaint -was filed, Appellants ^°^.^her argue that the trial court, i-o their

case, never possessed subject-matter jurisdiction because Deutsche Bank did igot

demonstrate that it was th^ real party in l.nterest At:h standing to asset-t rights arising from

the note ^^id mortgage that appellants signed. They argLie that our prior decision in Botts

is inconsistent with Schwartzwald and, therefore, mtist be overrwed.

{$ 161 Appellants ^^iit^nd that the ivord "jurisdiction" refers to either subject-

matter jurisdiction or personal jurisdiction. `I'h^^^ suggest that the Supreme Court of Ohio

in Schwartzwald clearly was not referring to personal jurisdiction thro€€ghout it^ analysis

and that the court was, i-nstead„ necessarily referring to subject-matter jurisdiction. We

agree that it appears the Supreme C;oiirt was not referring to personal aurisdiction.

However, we disagree that the Supreme Couit was referring to subject-matterjurisci.iction.

t^ 171 In addition to personal jurisdiction and subject-matter jurisdiction, the

Supreme Court has also recognized what it characterized as a "third category of

jurisdicti.on'°o

The term `Jurisdiction°` is also used when ^^efc-rring to a eourt-'^
exercise of itsjurtsdict^^^ over a ^^^^^^^^lar° case. See State v.
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Parker, 9a - Ohio st.3d 524, 2002-ohio--2833, 769 N.,2d
846, $ 20 (Cook, J., dissenting); State v, Swiger (1998), 125
Oh,TO APP.3d 456, 462-3 7o8 NXo2d 10,33. " rn1e third category
of jurisdiction [i.e., juri.sdicton over the particiflar case]
encompasses the trial ^ourt`s authority to determine a
speca;,^^ case within that class of cases that is within its
sub,jecd matter jurisdiction. It is ^rAy when the trial ^o"Ur^
lacks subject matter jurisdiction that its judgment is void; lack
of jurisdiction over the particular case merely renders the
judgment void^ b-i^, Y YY

(Emphasis added.) Natts v. Hurley, 102 Ohio St.3d 81, 2004-Oh.io-x98o,$ 12e

6

(^ 18) Consistent with this third use of the word °Jurisdict9ions,4 Deutsche Bank

argues that a court of commo.-n pie^.^ has subject6matter jurisdiction wh.eal the matter

alleged is vOthin the class of cases in which a particular court has been empowered to act,

Stc€i-e v. Filiaggi, 86 Ohio St.3d 230, 240 (1999), It cites Pratts for the proposition that,

once s-Libject-gnatter jurisdiction exists, any trial court error thereafter is an error in the

court°s exercise of jurisdiction, resulting i^i a judgrgient that is voidable on timely direct

appeal, but not void ab initio.

J.^E. 191 I)eLitsch.e Bank asserts that its fr^reclos^.^°e complaint alleged cognizable

cause of action within the subject-matter jurisdiction of the court of common pleas, i.e.,

foreclosure. It argues that Schwartzwalds references to "jurisdiction" contemplate a

question of a ^ourtp^ jurisdiction over a paa°t^cttlar case-not the courtYs underi^dng

subject-matter jurisdict^on^and that an error in exercising jurisdiction over a partic-uiar

case because the plaintiff lacked standing renders a court's judgmeiit in the case voidable

on direct appeal b-Lit not void so as to be subject to collateral attack follovAng the expiration

of tir^e for a^^ea1. It argues that, in Pratts, the Supreme Court observed that the term

"jurisdiction" ,f 4enc^^passes the trial court;s autl2ority to determine a specific case within

that class of cases that is within its subject matter jurisdgcl-iono It is only when the trial

court la^^^^ subject matter jurisdiction that its judgment is void; lack of jurisdiction over

the particular case merdly renders the jtidgment voidable.r r, ^* * "Once a trib^inal has

jurisdiction over both the ^uNect matter of an action and the parties to it, '* * * the right to

h.ear and determine is perfect; and the decision of every question thereafter arising is but

the exercise of the jurisdiction thus conferred * * ^ ' " (Citations omitted.) Pratts at T io-

12> Deutsche Bank notes tliat, in Schwartzwald, "the term °Jurisdiction4 appears twenty-
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two Lirnes, but only once does the term 'subject matter ,jur•isdiebon' appear, and only ir< a

quotation for a plurality decision ftom the Court from 1998i J'° (Appellee's Brief, 7.)

1 20) Accordingly, Deutsche Bank defends this court's decisions in Botts, as well

as a subsequent Tenth District decision in Deutsche Bank Aratl. 7'rust Co. v. Whiterr€an,

ioth Dist, ^,To, i2A^^536s 2013nohioai.636. ^etrtsche Bank corr.tendz- that Botts and

Whdtea^^n are consistent with the law established by the Supreme Court of Ohio in Pratts

and that the Supreme ^ourt did not ^harige that law in Sch^^rtztvald. It fa.rtlier Contend,.^

that the default judgment is noiq res judicata and ti-iat appellants may not raise issues

concerning the bank's aileged lack of standing in a post-jaadgment motion.

J^ 211 In Botts at ^^ 22-23j we relied orr Washington Muto Bczrtk v. Beatley, iotb

Dist. Noe o6AP-iift 2oo8-Oh€ra-2679s for the proposition that lack of standing does not

challenge the subJect-matter jurisdiction of the courto In "i^^^an, at 1 P-7-28, citing

Wells Fargo Bank, ]VAti, v. Brandle, 2d Dists No. 2012C.^^002, 20i.2mOirio-3492, s 20, i'Ve

foalowed Botts and held that "[a] lack of standi-ng does not deprive a court of sub^^^^

matter jurisdiction.9;

22) Appellants encourage us to overrule our holdirigs in Botts and Whitea-a^an.

Th^y further point to ^"^bio Constitution, Article IV, SectiOrr 4(B), which pr^-vides o

`yi'he courts of common pleas and divisions thereof shall have
sueb. origh-i^ jurisdiction over all justiciable matters and such
poiqers of review o^ proceedings of administrative officers and
agencies as may be provided by law.

1.1 231 Appellants argue thato (i) this €°onstita^.t^€^na1 provision states that a ^ourt of

common pleas has original jurisdicti^^ over all justiciabie matters; (2) a legal action filed

by a party who lacks standing is not ^^ticiabie; and therefore ^^^ a ^oiirt lacks subject-

matter jurisdiction over a legal action in which the plaintiff lacks standing. We reject this

syllogism wiiich we deem to be €rrisleading and, ai° accepted, makes the subje€°t-matter

jurisdiction of a court dependent uporx the existence of standing of a. piainti.ff,

Justiciability does not confer subject-matter jurisdiction.

g i^ 241 Rather, vve recognize that subje€;t:-matt:er jurisdiction is not dependent upon

the justiciability of any particular case, The fact that a case is justi.ciable does not

necessarily mean tiiat a particular court has sub;^^r-t-matter jurisdiction over it, e,gy a case

brought in a municipai. court in Ohio that ^xr-eeds the monetary ja.rrisdiction limits set by
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statLite or a case bro-Ligb.t in the Court of Clai-ns that does not name the State of Ohio as a

dfffendant. Similarly, a court. may have jurisdiction over the s-Libjectmmatter of a case axld

yet iiot be emts^ivered to adjudicate it to final judgment for reasons pai°ticular to that case,

including the lack of standing of the plalntiff, Where an actiop- is brought by a plaintiff

wbo lacks standing, the action is not justiciable because it fails to present a case or

controversy behveen the parties before it. See State ^r rel. Keller vo Columbusy 164 Ohio

Appo3d 648, 2005mObio465009 T 19 (iotb. Dist^) ("For a cause to be jmsticaable, there must

exist a real controversy presenting issues which are ripe for judicial resolution arid which

will have a direct and immediate impact on the parti.es.° o} (Citations omitted.)). But the

court°s lack of ° jurisdic°tiong°Y i,e.x  its ability to properly resolve ^pardcular action due to fhe

lack a1' a real case or coratroversy, bet-vv^en the partles, does liot mean that the court lacked

subject-^atter jurisdiction over the case.

11[ 25} The Sugren-ie Court of Obao has ^ouiid the decision of the Nlntb. District

Court of Appeals in Kuchta to be in conflict with our decision in Botts on the folle^^^iig

issue,

Wbeai a defendant fails to appeal from a trial ^ourt`s
judgment in a foreclosure action, can a lack of standing be
raised as part of a motion for reli^ffrom judgrnent.

Bank ofAm.s NA, v. Kuchta, Sup, Ct. of Ohio case No. 2013-0304o

[ ,̂ 261 In resolving that issue, the Supreme Court may provide additioigal guidance

as to the proper interpretation of Schwartzwald. In the lnteaim, ^^e follow the -orecedent

this court has established at I( 22 of Botts aiid T, 27 Ol' Vmiter^an that "a lack of standing

does not deprive a court of subject matter jurisdict^on>" 'AFe conc1€zde that a d^^a-Lilt

judgment issued in a case in iqlii€°h the plaintiff lacked staaiding is, at best, voidable and

not void, Accordingly, altbougb. possessing inherent authority to vacate a void judgmeiit,

the trial coui-t in the case before us correctly refused to exercise that xiib,erent aiitbority

because the default judgment was not void. The trial court did not err in overruiiigg

apgellant`s common law motion to vacate the default judgment.

^T^ 271 IVe therefore overrule appe1aants'first assignment of error.

{J[ 281 l:n their second assignment of error, appellants argue that the trial cotart.

erred in signing an entry confirming the sbernff-^ sale that was prepared by counsel for
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^eutsch^ Bank br.rt was aiot first submitted to appellaait°s counsel, as prescribed by

Franklin County Court of Common Pleas Loc.R. 25.OL

J.T1 29) This court has held that a trial court has discretion in enforcing Loc.R.

25.o ik as it is the trialjtrdge who ultimately determines, and is responsible for, the content

of the entry. ^^in v. Roo, ioth D$st. Noo oiAPM36o (O€:t, 23, 2001), citing Vmitehr£^st v,

Perry Twp.f 114 Ohic^ App.3d -/29F ^^^ (ioth Dist.r.996) and Jackson Twpo v. Stickles, ioth.

Dista No. 95APCOg--1264 (Mar°a 21, 1996). R,C. 2329,31 provides that the common pleas

court shall coaifir°m a sheriffs sale if it finds that "the sale was made, in all respects, in

conformity with sections 2-329.01 tO 2329.61 of the R^Nise^,l Code," Appellants do not

argue that the sale failed to comply ^ffh any of those statutm7 proNisiaanse We, therefore,

flrga' r^o abuse of tnal court discretion in signing and entering the confirmati^^ of sale

prepared by Deutsche Bank's counse1, kkppellants have not demonstrated that they were

prejudiced thereby.

(i( 30) Accordingly, we overrule appellants' second assignment of error,

Conclusion

311 liavi.rig overruled both of appellargts` assignments of error. we a1°-firm the

judgment of the Franklin County Court of Cornmora P1eas.

Judgment afflr°r^ed,

O'GRADY and.1" a B.RYAN'I"'4 JJ., concur.

T. BRYANT, Je, retired, of the Th.ir€1. Appellate Dist^et,
assigned tc^ active duty under the authority of the Ohio
Constitution, Articae IV, Se^,̂ 'Liora 6(C).
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DIANE V. GRENDELL, J.

(Til Detendantwappellant, IsabeIIe Santisi, appeals from the Aprll 12, 2013

Judgment Entry of the Trumbull County Court of Common Pleas, denying her Motion to

Vacate the July 1, 2009 Amended Decree of Foreclosure. The issues before this court

are whether pIaIntlffRappeIIee, Deutsche Bank National Trust Company's, aIleged Iack of



standing rendered the Decree of Foreciosure void ab initio and whether the court had

subject rnatter jurisdiction. For the following reasons, we affirm the judgment of the

court beIow.

(121 On December 29, 2006, Deutsche Bank filed a Compiaint in Foreci^sure

in the Trumbull County Court of Common Pieas against isabelie Santisi, the Trumbull

County Treasurer, and Johr Doe, as Santxsi°.^ spouse.

{1(31 The piairMtift, captioned as Deutsche Bank National Trust Company, as

Trustee for First i*raniCiin Mortgage Loan Trust, c1o Wells Fargo Bank, N.A., alleged that

it was 'athe holder and owner of a note, a copy of which is attached hereto.'° Deutsche

Bank further alleged that the note and the mortgage securing the note were in detauit.

A copy of the mortgage, attached to the Complaint and re-recorded (due to spelling

errors)' on November 27, 2006, identifies "First Frankiin, A Division of National City

Bank of Indiana," as the lender. The Complaint stated that the mortgage was

„^^^^^quently assigned" to Deutsche Barak. A copy of the note was also attached,

identifying First Franklin as the lender.

JTQ On January 11, 2007, the Trumbull Country Treasurer filed his Answer

and Consent to Decree in Foreciosure.

f^5) On February 12, 2007, Deutsche Bank filed an Affidavit of Status of

Account, sworn to by Sean Nix, identified in the affidavit as "Vice President [ofl Loan

Documentation with Wells Fargo Bank, N.A. as servicing agent for Deutsche Bank." Nix

attested that, by virtue of his employment, he "has the custody of and has personal

knowledge of the accounts of said company, and specifically with the account of

1. The mortgage was originally recorded on June 16, 2006.

2



isabelle Santisie'° Nix stated that "the account is in defauIt" and that the principal

balance owed by Santisi was $285,000.0€3.

{jf6} Also on February 12, 2007, Deutsche Bank filed a Motion for Default

Judgment against Santisi.

{^7} On June 14, 2007, the trial court issued a Judgment and Decree in

Foreclosure. The court determined that Santisi was properly served and was "in default

uf Answer." The court found that "the ailegations contained in the Complaint are

true,f° Santisi owed the balance of $285,000.00, and "the conditions of [the] Mortgage

have been broken and plaintiff is entitled to have the equity of redemption of the

defendant-titiehoiders foreclosed,"

{T8} In response to a motion by fifed by Deutsche Bank, the trial court issued a

July 1, 2009 Entry Amending Decree in Foreclosure Nune Pro Tunc, making the finding

that Deut'snhe Bank was entitled to recover advances made to Santisi totaling

$1 0,848.39.

{$9} On October 18, 2010, Santisi filed a Motion for Stay of Execution of

Sheriff's Sale and requested that the matter be scheduled for mediation.

{¶10} On the same date, the trial court ordered the case stayed and scheduled

the matter for mediation,2

{1,(11} On January 5, 2012, the stay was lifted following a hearing.

{1112} On July 24, 2012, Santisi filed a Motion to Vacate Judgment as Void Ab

initio and 60(B) Motion to Vacate Judgment. Santisi asserted that Deutsche Bank did

not fiie its recorded assignment of the mortgage until February 6, 2007, over a month

2. A second rnotion for a stay was faled on October 19, 2010, and the court issued a second order staying
execution of the sa€e and ordering mesiiatiora on October 20, 2010.
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after the Com.plaint was filed, Based on these facts, Deutsche Bank did not have

standing at the time of the filing of the Complaint and the judgment of foreclosure was

void due to a lack of subject matter jurisdiction.

(^13) On July 26, 2012, the trial court denied the Motion to Vacate.

11[14) On February 19, 2013, Santisi filed a Motion to Vacate the July 1, 2009

Amended Decree of Foreclosure. She argued that under the recent Ohio Supreme

Court case of Fed. Home Loan Mtge. Corp. v. S^hwar^^^^ld, 134 Ohio St.3d 13, 201 24

Ohio-5017, 979 N,E.2d 1214, Deutsche Bank was required to demonstrate standing as

of the date of the Complaint and failed to do so. Deutsche Bank filed a response on

April 8, 2013, asserting that Santisi did not establish grounds for granting a 60(B)

motion,

11115) The trial court denied the Motion to Vacate in an April 12, 2013 Judgment

Entry, The court found that since Deutsche Bank attached the note, which contained a

blank indorsement, to the Complaint, the jurisdiction of the court was properly invoked

at the time of the filing of the Complaint. The court also held that Sant^s'l was unable to

satisfy the requirements of Civ.R. 60 on any grounds that would entitle her to relief from

judgment.

1^16) Santisi timely appeals and raises the tollowing assignments of error:

(¶17) "[1 D] Plaint€ff^Appe(lee tailed to present an affidavit or any other record

evidence sufficient to meet its burden to establish it had standing to pursue a

foreclosure action and, as such, is unable to properly invoke the jurisdiction of the

common pleas court or support its motion for default judgment,

{^18} dd[2] Plaintiff-Appellee failed to esta'^^^sh standing as there was no

admissible evidence to explain material inconsistencies regarding the promissory note.,,

4



{¶19} In her first assignment of error, Santisi argues that 'r.""eutsche Bank failed

to present an affidavit or other evidence to meet the burden of showing that it had

standing to pursue a fcreclcscre action and, therefore, did not properly invoke the

jurisdiction of the court to grant the Motion for Default Judgment and enter a Decree of

Foreclcsure. She asserts that mere possession of the note did not satisfy the

jurisdicticnal requirements and that the Decree is void ab initio.

}J€20) Deutsche Bank argues that Santis3 has waived any arguments related to

standing and that it estahlished standing by being the hclder of the note, which was

indorsed in blanke

}T21} "An appellate court reviews a judgment entered on a Civ.R. SO(B) motion

for an abuse of discreticn,°' Am. Express Bank, FSB v. Waller, l1th Dist. Lake No,

2011-L-047, 2012-Ohica-3117} % 11. A determination as to whether the trial court has

suhjectRmatter jurisdiction, however, is a question of Iaw reviewed de novo. Smith v.

Dietelbach, 11 th Dist. Trumbull Nc. 2011mTm0007, 2011-Ohio44308, T 14.

}IfI22} The issue in this case is whether the trial court had jurisdiction to issue the

Decree of Foreclosure, based on Deutsche Bank's alleged lack of standing. There is no

defect in Deutsche Bank's standing on the face of the record before us. The Complaint

alleged that Deutsch.- Bank was "the holder and owner of a note, a copy of which is

attached°" to the Complaint and noted that, following the recording of the mortgage, it

was "subsequently assigned to the plaintiff herein." As Sant;si did not deny these

averments in a responsive pleading, they must be taken as `°admittede°° Civ.R. 8(D).

}fZ^) Deutsche Bank asserted its standing to foreclose the mcrtgage by alleging

that it was "the holder and owner of a note" in its Complaint. This allegation is legally

sufficient to establish Deutsche Bank's standing to f'creclcse. The holder of a note has

5



standing to foreclose. See Cent. Mtge. Co. v. Webster, 2032wOhioR4478, 978 N.E.2d

963, 129-36 (5th Dist.); U.S, Bank, N.A. v. Tumer, 6th Dist. Erie No. E-1 °I m059, 20124

Ohiom341 3, ^' 12 ("by pleading inter alia that it was the holder of a note secured by a

mortgage, U.S. Bank satisfied the pleading requirements of Civ.R. 8(A) for its

loreclosure claim").

^^24) Additionally, as was asserted by Deutsche Bank, it also provided evidence

of standing by virtue of holding the note, which contained an indorsement in blank, at

the time the Complaint was filed. A blank indorsement is "an indorsement that is made

by the holder of the instrument and that is not a special indorsement." R.C. 1303.25(B).

"When an instrument is endorsed in blank, [i.e., it does not identify the payeeJ the

instrument becomes payable to bearer and may be negotiated by transfer of possession

alone." Fed. Home Loan Mtge. Corp. v. Rufo, 11th Dist. Ashtabula No. 2012nA40011,

2012-Ohio-5930, 137, citing R.C. 1303.25(B)0 See CitiMortgage, Inc. v. Patterson, Bth

Dist. Cuyahoga No. 98360, 2012-Ohiom5894, % 22 ("possession of the bearer paper that

secured the defendants' mortgage" made the plaintiff a holder, with standing to enforce

the note).

I;:^^) While there may be some argument as to whether a copy of the note in

Deutsche Bank's possession, with the inttoAsement in blank by First Franklin, was

satisfactory to meet the standing requirement, we again emphasize that this case

involves default judgment, that Deutsche Bank met the pleading requirements, and that

any such specific standing arguments should have been raised in a responsive pleading

or direct appeai, as will be discussed further.

IT26} At no point during the course of these proceedings was Deutsche Bank

required to establish its standing beyond the allegations of the Complaint. This court

6



has recognized: "A defauIt judgment is °based upon admission and * #* therefore

obviates the need for proof.'°' Schmidt v. Brower, °I 1 th Dist. Ashtabula No. 201 0-AL

0014, 2010-Ohio-4431,^ 20, citing Ohio Valley Radiology Assoc., Inc. v. Ohio Valley

Hosp. Assn,, 28 Ohio Sto3d 118, 122, 502 N.E.2d 599 (1986); Girard v. Leatherworks

Partnership, 11th Dist. TrurnbuII No. 2004-TM0010, 2045xOhio-4779, 138 ("[w]hen a

defendant fails to answer, dafault judgment is appropriate because liability has been

admittad or 'confassadp by the omission of statements in a piea.ding refuting the

plaintiff's clairns").

{1127} Santisi cites Schwartzwald as justification for her arguments regarding

Deutsche Bank's lack of standing. In that case, the Ohio Supreme Court held that a

mortgagee did not have standing to invoke the jurisdiction of the common pIeas court

"because it failed to astablish an interest in the note or mortgage at the time it f€Ied suit.'P

Schviartzwaid, 134 Ohio St.3d 13, 2012yOhio45417, 979 N.E.2d 1214, at 7 28;

Patterson, 2012-OhioT5894, at T 21 ("a party may establish its interest in the suit, and

therefore have standing to invoke the jurisdiction of the court when, at the time it fiies its

complaint of foreclosure, it either (1) has had a mortgage assigned or (2) is the holdar of

the note"). In the present case, Deutsche Bank established its interest in both the note

and the mortgage, which was not disputed by Santisi prior to judgment, and, thus,

properly invoked the lower court's jurisdiction.

IT281 Further, Schwartzwaid is distinguishable from this case, in that it did not

involve a default judgnlant. The court did not have before it the issue of whether

standing Was deemed admitted by the defer€dant and, thus, established by the filing of

the Complaint, as is the case here.
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(1^29) Santisi failed to properly contest Deutsche Bank's standing. The

CompIaint was filed on December 29.y 2006. Santisi failed to answer or appear. On

February 12, 2007, Deutsche Bank moved for default judgment. On June 14, 2007, the

trial court entered its Judgment and Decree in Foreclosure. The Decree in Foreclosure

was a final judgment. Santisi did not file her first Motion to Vacate until July 24, 2012,

five years after the initial June 14, 2007 Decree of Foreclosure, and three years after

the Amended Decree of Foreclosure. She filed her second Motion to Vacate, which

forms the basis of the present appeal, on February 19, 201 &

^^^^) As described above, Santisi failed to file both a response during the

proceedings and a d3rect appeal. Her 60(B) motion was also untimely. She cannot now

raise a chalwenge under Civ,Re 60(B) or ^dditicpal arguments as to why the indorsement

in bIank was not sufficient to meet the standing requirements. PiVC Bank, Natl, Assn. v.

Botts, 10th Dist. Franklin No. 12AP-256, 2012-Ohic-5383, % 19 (the defendant should

have contested standing in an appeal from the decree of foreclosure rather than "raising

it in a belated Civ.R. 60(B) motion").

(T31) A default judgment " i^ a final determination of the rights of the parties."

GTE Automatic Elec., Inc. v. ARC Industries, Inc., 47 Ohio St.2d 146, 150, 351 N.E.2d

11 3(1 976). It is weII established that "[a] party may not use a CiveR, 60(B) motion as a

substitute for a timely appeal" from a final judgment. Doe v. Trumbufi Cty. Children

Servs. Bd., 28 Ohio St.3d 128, 502 N.E.2d 605 (1986), paragraph two cfthe syIIabus,

11132} Further, we note that this was Santis€'s second Motion to Vacate/Civ.R.

60(B) Motion. "[R]es judicata prevents the successive filings of Civ.R. 60(B) motions

[for] relief from a valid, final judgment when based upon the same facts and same
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grounds or based upon facts that couId have been raised in the prior mot;on." (Citation

omitted). Harris v. Anderson, 109 Ohio St.3d 101, 2006-Ohio-1934, 846 N.E.2d 43, T 8.

^^^^) While Santisi argues that the aIIeged Iack of standing deprived the court of

its subject-matter jurisdiction and that this issue can be raised at any time, we disagree.

111341 Schwartzvvald states that "standing to sue is required to invoke the

jurisdiction of the common pleas courtki° but did not state that the common pleas court

lacked s€abjectamatter jurisdiction where a party lacked standing to sue. 1 34 Ohio Sta3d

13, 2012-OhioR5017, 979 N.E,2d 1214, at f 24. In fact, there is "a distinction between a

court that lacks subjectwmatter jurisdiction over a case and a court that improperly

exercises that subject9rr°fatter #urisdiction once conferred upon it." Pratts v. Hurley, 102

Ohio St.3d 81, 2004-Ohio-1 980, 806 N.E.2d 992, 7 1 O,

IT35} "Jurisdiction" means "the courts" statutory or constitutional power to

adjudicate the case." (Emphasis omitted.) Steel Co. v. Citizens for a Better

Environment (1998), 523 U.S. 83, 89, 118 S.Ct. 1003, 140 L.Ed.2d 210. "The term

encompasses jurisdiction over the subject matter and over the person. * * * Because

subject-matter jurisdiction goes to the power of the court to adjudicate the merits of a

case, it can never be waived and may be challenged at any time." fCitations omitted)

F^rem at% 11, "°It is only when the trial court lacks subject matter jurisdiction that its

judgment is void,, lack of jurisdiction over the particular case merely renders the

judgment voidable." (Citations omitted). Id. at % 12.

^1136) In the present case, as in ^^hwa.rtzwaJd, the trial court had subject matter

jurisdiction of the action and the ^artfies. Assuming, arguendo, that Deutsche Bank

improperly invoked that jurisdiction by lacking the requisite standing to sue, the court's

judgment is merely voidable, not void ab initio. State v. Filiaggi, 86 Ohio St.3d 230, 240,

9



714 N.E.2d 867 (1999) ("[w]here it is apparent from the aIlegatlons that the matter

alleged is within the class of cases in which a particular court has been empowered to

act, jurisdiction is present[,] [aj^^ subsequent error in the proceedings is only error in

the 'exercise of jurlsdlct€on,' as distinguished from the want of jurisdiction in the first

instance") (citation omitted).

(1371 Thus, Santisl's argument that the underlying judgment is void is incorrect.

Botts, 2012%Ohiow5383, ait ^ 22 ("[I]ack of standing chaIlenges the capacity of a party to

bring an action, not the subject matter jurisdiction of the court") (citation om€tted). On

this issue, Schivaa^^^^ld stated that "the issue of standing, inasmuch as it is

jurisdictional in nature, may be raised at any time during the pendency of the

proceedlngs.'# 134 Ohio St. 3d 13, 2012-OhIo-501 7, 979 N.E.2d 1214, at % 22 (citation

omltted)o The key words are "during the pendency of the proceedIngs.°" In Countrywide

Home Loans ^ervicingt L.P. v. Nichpor, the Ohio Supreme Court made it clear that,

after a judgment entry grants a decree of foreclosure and order of sale, the matter is no

longer pending. 136 Ohio St.3d 55, 2013yOhio42083, 990 N.E.2d 565, syIlabus. As

noted above, the challenge to standing in this case was not raised until several years

after the Decree of Foreclosure was filed and became final.

{Jf38j Further, allowing Santisi to prevail on a standing claim raised over five

years after the filing of the Complaint and the Decree of Foreclosure essentially permits

her to challenge the issue of standing at any time, potentially in perpetuum. Deutsche

Bank properly pled its standing to enforce the note; the foreclosure was not contested;

judgmenk was entered; and no appeal was taken. Santisi argues that she is entitled to

vacate that judgment, simply because Deutsche Bank failed to respond to an argument

that was never raised during the course of the proceedings. If the present judgment
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may be declared void, then virtually every default judgment ever entered in a

foreclosure action may be found void, unless the plaintiffs happened to have introduced

affirmative evidence of their standing to bring suit beyond the allegations of the

complaint.

{1139} The first assignment of error is without merit.

{¶4O) In her second assignment of error, Santisi asserts that Deutsche Bank

presented inconsistent evidence to show that standing existed. Specifically, she argues

that the recording of the assignment of the note and mortgage did not occur until after

the filing of the Cornplaint,

f¶411 As discussed extensively above, there is no basis to challenge standing

through a Civ.R. 60(B) motion in this case. Regardless, the fact that the assignment

was not recorded until after the filing of the Complaint is not inconsistent with a prior

assignment or transfer of the note, either of which is sufficient to confer standing. Also,

as discussed above, the possession of the note with the blank indorsement further

establishes that Deutsche Bank had standing, which was not disputed with a responsive

pleading. See U.S. Bank, N.A. v. McGinn, 6th Dist. Sandusky No. S-12a004, 2013-

Ohio-8, ¶21 (the fact that the mortgage was assigned after the filing of the complaint

was not "fatal" to the foreclosure action when the bank could establish standing through

demonstrating the transfer of the note prior to the date the complaint was filed).

firQ$ The second assignment of error is without merit.

f^43) For the foregoing reasons, the Judgment Entry of the Trumbull County

Court of Common Pleas, denying Santlsi's Motion to Vacate the July 1, 2009 Amended

Decree of Foreclosure, is affirmed. Costs to be taxed against appellant.
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TIMOTHY P. CANNON, P.J,5 concurs with a Concurring Opinion,

COLLEEN MARY O`TOOLE, J., dissents.

TIMOTHY P. CANNON, P.J., concurring.

J¶44} Iconcur with most of the majority's judgment in this case. However, I

disagree with any suggestion in the majority opinion that a Civ.R. 60(B) motion cannot

be utilized to chaIIersge standing in every case.

{T45} Civ.R. 60(B) is applicable only to final orders of the trial court. There is no

reason to carve out an exception for final judgments that are attacked for lack of

standing, However, a Civ.R. 60(B) motion for lack of standing must comply with the

weII¢established precedent that it be timely filed and present a meritorious defense.

See GTE Automatic Electisc, Inc, v. ARC Industries, Inc., 47 Ohio St.2d 146, 150-151

(1976). In this case, appellant did not comply with either requirement.

($46) It is not sufficient to simply allege appeIIee had no standing. In this case,

appeIIee alleged that it owned the note at the time the complaint was filed. When

appellant failed to answer this allegation, it was deemed admitted. If appellant obtained

information that this allegation was not true, i.e., establishing appellee did not have

authority to invoke the jurisdiction of the trial court at the inception of the case, it would

clearly be a meritorious defense. If a meritorious defense was established and timely

raised, it shsauId be considered as would any other Civ,R. 60(B) challenge to a final

order. However, that did not occur in this case. Therefore, I concur with the judgment.
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