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I EXPLANATION OF WHY THIS IS A CASE OF PUBLIC AND GREAT
GENERAL INTEREST

R.C. 519.02 authorizes Ohio’s townships to adopt, by resolution, zoning regulations’ that
are “in accordance with a comprehensive plan.” R.C. Chapter 519 does not define the term
“comprehensive plan.” This Court has described it as a “specialized term” in the “unique
vocabulary” of Ohio zoning law, Symmes Township v. Smyth, 87 Ohio St. 3d 549, 555, 2000-
Ohio-470, 721 N.E.2d 1057, but has formulated no definition of its own.

Nevertheless, this Court repeatedly has held that accord between a township’s zoning
regulations and some “comprehensive plan” is mandatory.  Columbia Oldsmobile v.
Montgomery, 56 Ohio St. 3d 60, 66, 564 N.E.2d 455 (1990); B.J. Alan Co. v. Congress Twp.
BZA, 124 Ohio St.3d 1, 2009-Ohio-5868, 918 N.E.2d 501, §13 (“B.J. 4lan II’). This Court also
has held that such accord cannot be demonstrated if a township’s zoning regulations are too
vague to adequately apprise land owners how their land within the township can be used.
Cassell v. Lexington Twp. BZA, 163 Ohio St. 340, 127 N.E.2d 11 (1955), paragraph two of the
syllabus. This Court’s most recent decision construing R.C. 519.02, B.J. Alan II, held that a
township need not develop its own “comprehensive plan” in order to exercise its zoning
authority so long as its zoning resolution is “in accordance with @ comprehensive plan.” B.J
Alan 11, 913 (emphasis sic).

The split decision from which this appeal arises, however, exposes a critical gap in this
Court’s R.C. 519.02 jurispmdenée. In the decision below, the cdurt of appeals held that a
township’s zoning regulations can themselves be the “comprehensive plan” with which those

regulations must be in accord. This error, which continues to spread through appellate decisions,

' These are collectively referred to as the “zoning plan” or “plan of zoning” throughout R.C.
Chapter 519 and, once adopted by the township trustees, as the “zoning resolution.”



requires this Court’s clarification of Ohio law for its correction.

In BJ. Alan II, after determining that Wayne County’s Comprehensive Plan was a
“comprehensive plan” for R.C. 519.02 purposes, this Court remanded the case to the Ninth
District Court of Appeals to determine “whether the Congress Township zoning ordinance is
indeed ‘in accordance’ with” that plan. B.J. dian II, §43. The court of appeals held that the
township’s zoning resolution was not “in accordance” with the county’s comprehensive plan.
B.J. Alan Co. v. Congress Twp. BZA, 191 Ohio App.3d 552, 2010-Ohio-6449, 946 N.E.2d 844,
912 (9th Dist.) (“B.J. Alan III).

This appeal arises from a split decision (the “9/20/13 Decision”) by the same court of
appeals. Here, though, the court of appeals eschewed B.J. Alan IT's application of R.C. 519.02°s
plain requirements, to wit, that “a comprehensive plan” exist and that the township’s zoning
regulations be “in accordance” with it. Instead, the court of appeals held that Granger
Township’s zoning regulations are themselves the “comprehensive plan” with which those
regulations must be in accord under R.C. 519.02. Explaining its departure from B.J. 4lan 11, the
court of appeals asserted that this Court “did not address whether a zoning ordinance itself could
satisfy the comprehensive plan requirement.” (9/20/13 Decision, 9 12.)

Like other Ohio appellate courts that have applied similar reasoning, the court below
relied on a well-worn misapplication of Cassell for its conclusion. In so doing, it too effectively
eliminated the statutory requirement for accord between township zoning regulations and a
comprehensive plan, an accord which this Court in subsequent decisions recognized as mandated
by R.C. 519.02. Unlike B.J. Alan II, Cassell involved no examination of a “comprehensive
plan.” Instead it articulated a sort of vagueness “litmus test” to be applied directly to a

township’s zoning regulations: if those regulations create use categories without specifying



where such uses are permitted, and a person consulting those regulations cannot ascertain how
her property can be used, then such regualtions cannot be shown to have been adopted “in
accordance with a comprehensive plan.” Cassell, paragraph 2 of syllabus. Cassell has since
been applied in cases involving township “zoning plans™ exhibiting similar vagueness. See,
Clegg v. BZA of Newton Twp., 11th Dist. No. 3668, 1987 Ohio App. LEXIS 6611 (May 1, 1987);
Board of Township Trustees Ridgefield Twp. v. Ott, 6th Dist. No. H-93-16, 1994 Ohio App.
LEXIS 114 (Jan. 21, 1994).

But other appellate decisions continue to misapply Cassell’s vagueness standard to
circumvent R.C. 519.02. They hold, as the court below did, that if zoning regulations inform a
person of the uses they can make of their property, they are nof vague under Cassell, and are
therefore “in accordance with a comprehensive plan” under R.C. 519.02, despite there being no
“comprehensive plan” to which those regulations may be compared for “accordance.” (See e.g.,
9/30/13 Decision, ¥ 20.) See White Oak Property Dev., LLC v. Washington Twp., 2012~Ohio-
425, 9 25 (12th Dist.); Ryan v. Bd. of Trustees of Plain Twp., 10th Dist. No. 89 AP-1441, 1990
Ohio App. LEXIS 5519, *7 (Dec. 11, 1990) (stating that Cassell “equat{ed] ‘comprehensive
plan’ with designation of ‘the use to which a particular area could be put’); Barnett v. Lesher,
2nd Dist. No. 82-CA-50, 1983 Ohio App. LEXIS 12651, *11 (Apr. 26, 1983) (Cassell used to
excuse county zoning resolution’s failure to satisfy R.C. 303.02’s identical “comprehensive
plan” requirement).

In this case, the court of appeals rejected Appellant’s argument that Granger Township’s
zoning regulations failed R.C. 519.02°s explicit requirement that they be “in accordance with a
comprehensive plan.” Undisputed proof exposed the Township’s lack of a “comprehensive

plan.” That proof included no less than the Medina County Department of Planning Services’



("MCDPS”) report and comments to the Township, regarding a zoning amendment Appellant
designed for its property, which stated:

Granger Township does not have a Comprehensive Plan for guidance for this proposed
rezoning.

(Plt. Tr. Ex. 8, 7/2/08 Staff Rpt., Medina Cty. Dept. of Planning Svcs., p. 2.) No county
“comprehensive plan” was relicd on by the Township in adopting its zoning either.

Notwithstanding, the court of appeals here invoked Cussell’s vagueness standard.
(9/30/13 Decision, § 11.) The court inexplicably departed its own prior decision clearly
disﬁnguishing “Comprehensive plans” from zoning plans (see B.J. Alan Company v. Congress
Twp. BZA, 9th Dist. No. 07CA0051, 2007-Ohio-7023, §13 (9th Dist.) (“B.J. Alan I")) and,
instead, interchanged the terms “comprehensive plan” and “zoning plan” indiscriminately
(9/30/13 Decision, § 16). It compounded this error by relying on case law rooted not in township
but in municipal zoning powers. (9/30/13 Decision, ] 10.)

For as long as R.C. Chapter 519 has authorized Ohio’s townships to enact zoning
regulations, it has required that those regulations be in accordance with a “comprehensive plan.”
Yet numerous decisions by Ohio’s courts of appeals, like the 9/20/13 Decision, have conflated
“zoning regulations” with “comprehensive plans.” And based on a mistaken application of
Cassell, they have held that if zoning regulations sufficiently inform land owners what they can
do with their land, then those regulations also constitute the “comprehensive plan” with which
they must be in accord.

Correcting this persistent, distorted application of R.C. 519.02’s plain terms, and this
Court’s pronouncements in Cassell and B.J. Alan II, drives this request for the Court to accept
jurisdiction. This tenacious, decades-old fissure in construing R.C. Chapter 519 must finally be

bridged. Until it is, Ohio’s 1,300+ townships, their resident property owners, and Ohio courts



generally will remain deprived of reasonable clarity and consistency in this major component of
Ohio’s land use policies and regulatory powers. The following argument is offered in support of
Appellant’s position on these issues.

1L STATEMENT OF THE CASE AND FACTS

This case arose from Granger Township’s (“Township™) refusal to allow Apple Group
Ltd. (“Apple™) to cluster 44 houses in the interior of Apple’s + 88-acre parcel (the “Proposed
Use”) on lots of approximately 1-acre each. Apple’s purpose was to buffer the 44 families from
the surrounding commercial uses along the Township’s primary commercial corridor. The
Proposed Use also preserved more than half of the Property’s natural features, streams, and tree-
stands.

The Property’s R-1 zoning allowed 44 houses” but required that they be spread across the
Property in a grid-like 2-acre lot configuration. Scrutiny of the Zoning Resolution’s specific
terms during trial showed that no element of the Proposeq Use contravened a single codified R-1
District goal or objective. Trial proof also showed that precluding Apple’s Proposed Use under
the R-1 zoning was arbitrary and unreasonable—indeed, residential lots of roughly 1-acre were
located just across the street from the Property.

Apple first sought to rezone the Property for the Proposed Use. It did so by proposing to
the Township a newly created Planned Conservation Development District (“PCDD”). It was
while reviewing that proposed PCDD that the Medina County Department of Planning Services
(“MCDPS”), of which the Township’s planning expert at trial, Susan Hirsch, was Deputy Chair,

reported as follows:

% The Property’s zoning actually allowed 44 duplexes, housing 88 families, each on a 2-acre lot
on the 88-acre Property, with the same minimum distance between the duplexes (i.e., 30 feet) as
provided between the units in Apple’s Proposed Use.



Granger Township does not have a Comprehensive Plan for guidance for this proposed
rezoning.

(Plt. Tr. Exh. 8, 7/2/08 MCDPS Staff Rpt., p. 2.) The MCDPS later recommended approval of
the PCDD (with noted modifications), but the Township rejected it. Apple then sought area
variances to accommodate the Proposed Use, but the Township denied them as well. Apple then
commenced the underlying litigation.

Apple lost at trial and timely appealed to the court of appeals. On September 30, 201 3,in
a split decision, the court of appeals denied Apple’s appeal. Apple timely filed an App. R. 26(A)
motion for reconsideration on October 10, 2013, but on J anuary 13, 2014, again in a split opinion
(Judge Belfance dissenting), the court denied Apple’s motion.

. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1
For purposes of a township’s exercise of its statutory zoning power, the “zoning plan”
that R.C. Chapter 519 empowers townships to adopt by resolution, which includes the
zoning regulations and a zoning map, is not identical to or a substitute for the
“comprehensive plan” identified in R.C. 519.02, with which R.C. 519.02 requires the
“zoning plan” to be “in accordance.”

Created by the State, townships have no inherent or constitutionally granted police
power, which includes the power to zone. Their zoning power is strictly limited to that expressly
delegated to them by statute, to wit, in R.C. Chapter 519. Bd. of Bainbridge Twp. Trustees v.
Funtime, Inc., 55 Ohio St.3d 106, 108, 563 N.E.2d 717, 719 (1990), citing Yorkavitz v. Twp.
Trustees of Columbia Twp., 166 Ohio St. 349, 351, 142 N.E.2d 655 (1957).

R.C. Chapter 519’s terms enable and delimit township zoning powers. They establish and
condition a process townships must follow to adopt what the Chapter calls a “zoning plan” (see
R.C. 519.03, 519.05, 519.06, 519.08), aka “plan of zoning” (see R.C. 519.11). Comprised of

proposed regulations and a map, if any, this “zoning plan” is the only “plan” Chapter 519’s



process creates. After it is reviewed during several public hearings by township and county
agencies, the township’s trustees, “by resolution,” transform that “zoning plan” from a
“proposed zoning resolution” (see R.C. 519.06, 519.07, 519.08) into the official “zoning
resolution” (R.C. 519.10). Thus, a township “zoning resolution” is just its “zoning plan” after
the trustees formally adopt it.
R.C. 519.02 requires township zoning plans to be in accordance with a “comprehensive
plan,” a term Chapter 519 uses only in this section:
(A) * * * Except as otherwise provided in this section, in the interest of the public
convenience, comfort, prosperity, or general welfare, the board [of township trustees] by
resolution, in accordance with a comprehensive plan, may regulate the location of, set
back lines for, and the uses of buildings and other structures, * * * and the uses of land
for trade, industry, residence, recreation, or other purposes in the unincorporated territory
of the township * * * (Emphasis added.)
B.J. Alan II, at 1 12-13. The statute plainly mandates that zoning plans must be compared to, to
verify their “accordance” with, a “comprehensive plan.” And this Court itself has long
recognized that the “comprehensive plan” condition uniquely limits township (and county)
zoning powers:
R.C. 303.02, regulating rural land use in counties, and R.C. 519.02, regulating land use in
townships, require that zoning regulations promulgated by counties and townships be in
accordance with a comprehensive plan. However, there is no statutory requirement that
cities such as Montgomery enact a comprehensive community plan pursuant to its power
to zone under R.C. 713.06 et seq. The court of appeals erred by implicitly requiring
municipalities to enact a comprehensive community plan. (Emphasis sic.)
Columbia Oldsmobile v. Montgomery, 56 Ohio St. 3d 60, 66, 564 N.E.2d 455 (1990). These
two “plans’ in R.C. 519.02 denote distinctly different concepts. The elements which made a

“comprehensive plan” comprehensive in B.J. Alan II arc not those typically included in a

“zoning plan™:



In developing the plan, the commission prepared separate reports titled 'Community
Facilities and Land Use,' 'Land Use Plan,’ 'Regional Housing,' and 'Land Use and
Housing Implementation.”

B.J. Alan Il at % 34. Zoning was just one “comprehensive plan” element:

The plan states that in conjunction with the comprehensive plan, the regional planning
commission has drafted a model zoning text for the townships .... " (emphasis added)).

Id. at § 40. B.J. Alan II also quotes R.C. 713.23, which details the powers of county planning
commissions. /d. at Y 15-31. That statute reveals the General Assembly’s own distinct ideas
about the planning issues that comprise “comprehensive” planning. To the same effect, the court
of appeals in B.J. Alan I cited a seminal zoning treatise to contrast “comprehensive plans” and
“zoning plans.” The Ohio Township Association also agrees on the separate, twofold plan
structure R.C. 519.02 establishes.® Nowhere does R.C. Chapter 519 equate a township’s “zoning
plan” with R.C. 519.02’s “comprehensive plan.”

All of the testifying trial planning experts confirmed that a “zoning text” functions
practically, as a means to an end, i.e., as “a way to implement the [comprehensive] plan.” (Tr.

862:24-863:7.) This was also the view of Harland Bartholomew, the nationally acclaimed

3« % % The essential characteristics of a plan are that it is comprehensive, general and long
range. ‘Comprehensive’ means that the plan encompasses all geographical parts of the
community and integrates all functional elements. ‘General’ means that the plan summarizes
policies and proposals and does not, in contrast with a zoning ordinance, provide detailed
regulations for building and development. ‘l.ong range’ means the plan looks beyond the
foreground of pressing current issues to the perspective of problems and possibilities ten to
twenty years into the future.” Stuart Meck and Kenneth Pearlman, Oh. Plan. & Zoning L.
Section 4:31 (2007). (Emphasis added.)” B.J 4lan Iat{13.

* On 2/11/08, the Ohio Township Association (“OTA”) filed an amicus brief in support of
jurisdiction respecting Congress Township’s initial appeal in B.J. Adlan II. The OTA stated
clearly its view that “R.C. 519.02 establishes two preliminary requirements before a township
can adopt a zoning resolution: (1) that a comprehensive plan exist; and (2) that the township
enact the zoning resolution in accordance with the existing comprehensive plan.” (Memo. Of
Amicus Curiae of OTA in Support of Jurisdiction, pp. 2-3.) (Emphasis added.)



planner who in 1922 proposed adding the term “comprehensive” to the nation’s first Standard
Zoning Enabling Act, the template for most all states’ zoning enabling laws:

Zoning is but one element of a comprehensive city plan. It can neither be completely

comprehensive nor permanently effective unless undertaken as part of a comprehensive

plan.
Quoted at Meck & Pearlman, Oh. Plan. & Zoning L. § 4:38 (2013 Ed.). And all of these related
R.C. Chapter 519 terms and provisions must be read in pari materia. Blair v. Sugarcreek Twp.
Bd. of Trustees, 132 Ohio St.3d 151, 2012-Ohio-2165, 970 N.E.2d 884, 9 18 (Construing a
township’s Title 5 authority over its police chief, the court said, “All provisions of the Revised
Code bearing upon the same subject matter should be construed harmoniously unless they are
irreconcilable.”).

“Zoning plans” and “comprehensive plans” undeniably are two different things. R.C.
Chapter 519 treats them distinctly, as do professional city planners. B.J Alan II reinforced the
significance of each R.C. Chapter 519 term. B.J. Alan II, at ¥ 13 (“R.C. 519.02 does not require
that a township create its own comprehensive plan -- it requires only that a zoning resolution be
‘in accordance with a comprehensive plan.” (Emphasis added.)”). What’s more, Ohio courts
must honor the distinct meanings planning concepts like “comprehensive plan” have acquired in
the planning profession. Symmes Township, 87 Ohio St. 3d at 555 (citing R.C. 1.42 and the duty
it imposes on courts to do 50).

Proposition of Law No. 1 resolves definitively an issue that continues disordering

appellate interpretations of R.C. 519.02, as the court of appeals’ decision below and the

foregoing attest.



Proposition of Law No. 2

A township’s zoning regulations, adopted by resolution under R.C. Chapter 519, are,
standing alone, insufficient as a matter of law to establish that such regulations are “in
accordance with a comprehensive plan,” as R.C. 519.02 requires.

The error this Proposition corrects is caused by recurring misapplication of Cyssell.
Among Apple’s claims herein was one charging the invalidity of the Township’s “zoning plan”
(aka “Zoning Resolution™) based on the lack of a “comprehensive plan” basis for it. The court of
appeals had previously appeared to grasp this issue. B.J Alan I supra, ¥ /6 (“The failure of the
township to have a comprehensive plan renders the zoning resolution invalid.”). This Court too
had recently renewed attention to R.C. 519.02’s precise terms and the independent significance
eachisowed. BJ Alan 11,9 13 (“R.C. 519.02 * * * requires * * * that a zoning resolution be ‘in
accordance with @ comprehensive plan.”” (Emphasis sic.)). Similarly on remand, the court of
appeals in B.J. Alan III expressly tested the “accordance” R.C. 519.02 requires,” and found it
lacking. B.J. III, supra, § 12.

Cassell holds only that where a township’s zoning resolution is so vague that a property
owner is unable to discern from it what uses he may make of his property, such a resolution
cannot be said to have been adopted “in accordance with a comprehensive plan.” Cassell,
paragraph 2 of syllabus. Cassell thus set a minimum threshold for unreasonable zoning (/d. at
334-46), not a comprehensive rubric for ascertaining “comprehensiveness” for satisfying R.C.

519.02°s “in accordance with a comprehensive plan” requirement. B.J Alan II provided that

rubric.

> Although arguably dicta, the court of appeals invoked Cassell and its progeny on remand in
noting certain “vaguencss” defects it detected in Congress Twp.’s zoning resolution as well. B.J.
Alan III, at 9 13. Vagueness, however, was not an issue here.

10



Decisions after Cassell, however, inverted its syllabus law. Cassell set a vagueness
threshold for minimally intelligible zoning. But subsequent decisions, invoking Cassell or its
progeny, have erroneously made a township zoning plan’s mere lack of vagueness a separate
litmus test for satisfying R.C. 519.02°s “in accordance with a comprehensive plan” requirement.
Some cases have misused Cassell to conflate the “zoning plan” with the “comprehensive plan”
R.C. 519.02 identifies. Rumpke Waste, Inc. v. Henderson, 591 F.Supp. 521, 534 (U.S.D.C., S.D.
Ohio 1984) (“We conclude that a zoning plan * * * is a comprehensive plan within the meaning
of Ohio Rev. Code § 519.05.”); White Oatk, supra, 9 16.

Some courts have gone the full distance and deemed Cassell’s “can I tell what 1 may do
with my property” standard to be the R.C. 519.02 “test for comprehensiveness.” Rumpke at 534.
This fundamentally misconstrues Cassell’s holding and R.C. 519.02. Cassell turned on the fatal
vagueness of a township zoning plan, and set a minimum intelligibilty standard; it did not
address what makes a “comprehensive plan” comprehensive. R.C. 519.02, moreover, refers only
to a “comprehensive plan,” not a “comprehensive” zoning plan or resolution. In addition,
Rumpke immediately grounded its misapplication of Cassell on classic “due process”
considerations (e.g., health, safety and welfare). Id.; see also White Oak, 9 16. Thus, this line of
erroneous law has supplanted plain statutory conditions to township zoning using basic
reasonableness (i.e., “due process”) considerations not included by the General Assembly in R.C.
519.02.

Over time, Cassell’s misapplication by courts has morphed into express judicial
repudiation of R.C. 519.02’s clear mandate that townships may adopt zoning only in
“accordance” a “comprehensive plan™:

Ohio law does not require a township to adopt a comprehensive zoning plan as a
condition precedent to the enactment of zoning legislation.

11



BGC Properties v. Twp. of Bath, 9th Dist. C.A. No. 14252, 1990 Ohio App. LEXIS 1026, *9
(Mar. 21, 1990) (township neither had nor borrowed a “comprehensive plan” in adopting its
zoning).

[The language of R.C. 519.02 does not require a township to gather statistics or
explicitly provide a foundation for its zoning plan.

White Qak, supra, § 35 (township neither had nor borrowed a “comprehensive plan” in adopting
its zoning).

[A] township zoning board’s decision to uphold a zoning ordinance cannot be invalidated
merely because the township does not have a comprehensive zoning plan.

Reese v. Bd. of Trustees of Copley Twp., 129/ Ohio App.3d 9, 15, 716 N.E.2d 1176 (9th Dist.
1998).

Moreover, these decisions negate R.C. 519.02°s express “comprehensive plan”
requirement mistakenly relying in part on cases examining municipal zoning powers. As many
of these decisions do, the court of appeals below invoked Central Motors Corp. v. City of Pepper
Pike for the oft-quoted phrase, “although a comprehensive plan is vsually separate and distinct
from a zoning ordinance, it is possible for an ordinance in and of itself to be a comprehensive
plan * * *> 63 Ohio App.2d 34, 65, 409 NE2d 258 (8th Dist. 1998). (9/30/13 Decision, § 10.)
See also Reese, at 15; White Oak, % 22; BGC Properties, at 9. But these courts uniformly omit
the preceding Central Motors sentence, to wit:

Ohio law does not require a municipality to adopt a comprehensive plan as a condition
precedent to the enactment of zoning legislation. See R.C 713.06: R.C. 519.02.
(Emphasis sic.)

Central Motors, at 65. What municipalities do with their constitutional zoning power does not

control the zoning power the General Assembly confers on townships.

12



Thus, the Cassell-based cases continue distorting Ohio’s statutory enabling act as
concerns township zoning power. They effectively exempt townships from R.C. 519.02°s
“comprehensive plan” requirement, in violation of the statute and, as shown above, based in part
on inapposite legal assumptions. They perpetuate an un-codified exception to R.C. 519.02’s
explicit requirement for “accordance” between a township’s zoning regulations and a
“comprehensive plan,” invoked, oddly enough, only when a township uses no “comprehensive
plan” in exercising its zoning powers. Else, they have essenfially re-written R.C. 519.02 by
decoupling township zoning powers from their explicit statutory condition, and by improperly
merging statutory terms (e.g., “comprehensive plan” with “zoning plan™).

Compounding Cassell’s misapplication are myriad other appellate decisions that conflate
township and municipal zoning powers, or conflate constitutional muster and statutory
preconditions. Township zoning power is strictly statutory and expressly conditioned on
“accordance” with a “comprehensive plan”; municipal zoning power is constitutionally-based
and free of the statutory “comprehensive plan” limitations townships face.

This misapplication of authority continues to compromise rational, long-range land use
development in Ohio’s 1,300 plus townships, and leaves land owners at the whim of local zoning
officials. In a well-reasoned dissent in the decision below, Judge Eve Belfance observed some of
the broader consequences this judicial circumvention of R.C. 519.02’s statutory mandate
continues to cause:

Viewing the zoning regulation as the functional equivalent of the comprehensive plan

without more essentially renders the requirement that townships zone in accordance with

a comprehensive plan “symbolic at best.” [citation omitted] * * * {Bly eliminating any

requirement of a separate comprehensive planning document, or at least evidence that

township actually engaged in a comprehensive, long-range planning process, townships
can pass ordinances that technically pass constitutional muster but do not comport with

the legislative directive that such ordinance be enacted “in accordance with a
comprehensive plan,” R.C. 519.02.

13



(9/30/13 Decision, ¥ 37, J. Belfance dissenting.) A corrected point of law is badly needed.

1vV. CONCLUSION

For all of the above reasons, this case involves matters of public and great general

interest. The court of appeals’ split decision below involves a point of statutory construction

with state-wide implications affecting millions of Ohio property owners. The distorted

applications of Cassell, and their disharmony with B.J. Alan II, continue to produce

inconsistencies across the appellate districts. This Court’s fairly recent pronouncements in B.J.

Alan IT require a narrow but critical clarification, one which will quiet the substantial controversy

persisting in R.C. 519.02s application. Apple requests that this Court accept jurisdiction in this

case and allow consideration on the merits of these important issues.
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HENSAL, Judge,

{41} Apple Group Lul. appeals a judgment of the Medina County Common Pleas
Court that denied its appeal from a decision of the Granger Township board of zoning appeals
and declated that the Township’s zoning resolution was constitutional as applied to land that
Apple owns in the township. For ﬁ’lt; following reasons, this Court affirms.

L

{2} In 2006, Apple purchased two adjacent parcels of land in Granger Township that
together formed a rectangle slightly more than 88 actes in size. The land is zoned R-1, which
requires each residential lot to be at least two acres. Apple wants to maximize the number of
houses it can build on the land, but does not want to simply divide the parcels into 44 two-acte
lots. Instead, it wants toA concentrate the 44 houses on one part of the property and surround them

with undeveloped open space. According to Apple, its plan conserves resources and presegves




8]

the natural features of the land, Under App_l&’s plan, each housing lot would be, on average,
approximately 5/6 of an acre in size. |

{83} In 2006 and 2007, Apple consi,ﬁted with the towrnship’s zoning commission about
developing the 88 acres according to its plan, ‘-In. particular, they discussed rezoning the land to
the less-restricted R-2 d?signatibn or creating a new planned conservation development district.
Afer several meetings, however, the zoning commission tabled the issue. Apple, therefore,
explored other ways of accomplishing its goal.

{94} In Seplember 2007, Apple submitied an application to the Township’s board of
zoning appeals, seeking 176 zoning variances, fou;‘ for each of its 44 proposed lots, Specifically,
it asked for a variance of the R-1 district’s two-acre lot minimum, 175-foot minimum street-side
lot frontage, 175-foot minimum continuous front yard width, and 15-foot side-yard setback
requirement. After holding several hearings on the application, the board of zoning appeals
determined that what Apple was seeking was, essentially, rezoning of its property. Explainiag
tﬁat it did not have anthority to rezone township property, the board of zoning appeals denied
Apple’s variance application,

{85} Apple appealed the denial of its variance application to the Medina County
Comumon Pless Cowt, arguing that the board of zoning appeals had incorrectly réfused 10
consider its application. It also ergued that it was unconstitutional for the Township to apply its
zoning regulations to Apple’s property. The common pleas court bifurcated the administrative |
and constitutional issues. In October 2008, the court upheld the board of zoning appeals’
cpnclusion that the board did not have authority to consider the variance application because the
application was, in essence, an attempt to rezone the property. The court set Apple’s

constitutional claims for an cvidentiary hearing.




{46} Meanwhite, Apple continued to seek permission from the Towanship to develop its
property in accordance with its plan. After the board of zoning appeals denied iis variance
application, Apple asked the voning commission 1o reconsider whether the 88 acres could be
rezoned as a planned conservation development district. Following several hearings, the zoning
commission decided that it would not recommend the rezoning of Apple’s land. The Township
Board of Trustees subsequently denied Apple’s request 1o rezone its property.

{7y  After the Township refused to rezone Apple’s land fo accommodate ifs
development plan, Apple sued the Township, seeking a declaratory judgment that the
Township’s zoning ordinance is unconstitutional as applied fo its land. Upon request of the
parties, the common pleas court consolidated the declaratory-judgment action with Apple's
administrative appeal, which was still pending,

{483 In November 2009, a magistrate held a hearing regarding the constitutional claims
Apple made in its administrative appeal and declaratory judgment action. Following the hearing,
she recommended that the common pleas court rule in favor of the Township. Apple objected,
but the common pleas court overruled Hs objections and entered judgment in favor of the
Township. Apple has appealed the judgment entered in both cases, assigning four errors.

1.
ASSIGNMENT OF ERROR {
THE TRIAL COURT’S FINDING THAT GRANGER TOWNSHIP COMPLIED
WITH R.C. 519.02°S REQUIREMENT THAT ITS ZONING RESOLUTION BE

ADOPTED “IN ACCORDANCE WiTH A COMPREHENSIVE PLAN” WAS
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.




ASSIGNMENT OF BRROR 1L
THE TRIAL COURT ERRED AS A MATTER OF LAW BY DECLARING
- THAT GRANGER TOWNSHIP COMPLIED WITH R.C. 51902°S

REQUIREMENT THAT ITS ZONING RESOLUTION BE ADOPTED “IN

ACCORDANCE WITH A COMPREHENSIVE PLAN.”

{891 Apple argues that the Township’s zoning resolution is invalid because it was not
adopted in accordance with a comprehensive plan. Revised Code Section 519.02 provides:

[A] board of township frustecs may regulate by resolution, in accordance with &

comprehensive plan, the location, height, bulk, number of stories, and size of

buildings and other structures, * * * percentages of lot areas that may be
occupied, set back building lines, sizes of yards, courts, and other open spaces, the
density of population, the uses of buildings and otber structures, * * * and the

uses of land for trade, indusiry, residence, recreation, or other purpeses in the

unincorporated territory of the township.”

Apple argues that, under Section 519.02, “a comprehensive plan” covers more than just zoning.

Rather, it is a township’s chief policy instrument which sets forth goals, policies, and objectives

regarding zoning, streets, public facilities, public prograrms, and public lands. Apple argues that,

because the Township does not have a comprehensive plan that is separate from its zoning
resolution, the resolution is invalid. Whether a zoning reselution complies with Section 519.02

is a question of law that this Court reviews de novo. B.J Alan Co. v. Congress Twp. Bd of
Zoning Appeals, 191 Ohio App.3d 552, 2010-Ohio-6449, § 7 (Oth Dist) (B.J. dlan 11]),

{4103 Contrary to Apple’s argument, this Court has held that a township’s failure to
have a comprehensive plan “which is separate and distinct from a zoning ordinance does not
render unconstititional a zoning ordinance,” Reese v. Copley Twp. Bd. of Trustees, 129 Ohio
App.3d 9, 15 (Sth Dist.1998); BGC Props. v. Bath Twp., 9th Dist. Suramit No. 14252, 1990 WL
31789 *4 (Mar. 21, 1990) (“Ohio law does not require a township 1o adopt a comprehensive

zoning plan as a condition preccdent to the enactment of zoning legislation.”). In Reese and

BGC Properties, this Court noted its agreement with the Eighth District Court of Appeal’s
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decision n Central Motors Corp. v. City of Pepper Pike, 63 Ohio App.2d 34, 65 (8th Dist.1979),
in which the Eighth District explained that, “although a comprehensive plan is usually separate
and distinet from & zoning ordinance, it is possible for an ordinance in and of itself to be a
comprehensive plan * * . See also Columbia Oldsmobile, Inc. v. City of Monigomery, 56 Ohio
St.3d 60, 67 (1990) (Brown, 1., concurring) (“As many coutts (including our own) have
recognized, a well-drafted zoning ordinance can, by itself, comstituie the ‘comprehensive
plan).  Accordingly, the fact that the Township does not have a scparately designated
“comprehensive plan® does not mean that it did not have authority to create a zoning resolution.
{411} The purpose of the “comprehensive plan” requirement is “to prevent “piecemeal’
or “spot’ zoning * * . Scioto Hawlers, Inc. v. Circleville Twp. Zoning Bd. of Appeals, 4th Dist,
No. 80 CA 7, 1981 WL, 6022 *1 (Sept. 18, 1981). A compichensive plan allows someone
pyrchasing property to “determine in advance to what use that property could be put.” Cassell v.
Lexington Twp. Bd. of Zoning Appeals, 163 Ohio St. 340, 345 (1955). It also prevents zoning
laws and regulations from being “exercised in an arbitrary or unreasonable manser” Jd. In
Cassell, itbr.example, the Ohio Supreme Court concluded that & zoning resolution that allowed
one square mile of the township to be used for “farming, residential, commercial and recreational
purposes,” but failed to designaie which parts of the affected area could be used for cach or any
of those uses, did not constilute a comprehensive plan. Id. at 345-46. The Supreme Court also
noted that, although the township denied a request for housing permits, in part, because the
proposed lots were too small, the zoning resolution made “no provision for lot sizes, setback
building lines, sizes of yard, cowts, and other open spaces or any other of the iterns permitted to
be regulated by [the pz'edcceséoi' to Section 519.02]." Id. at 346. According to the Court,

“It}here being no yardstick in the regulation by which the zoning commission could possibly be
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guided, we can come 1o no conclusion other than that the commission in this instance acted
arbitrarily and unreasonably in refusing to issue the permits,” Id.

{412} Apple argues that the more recent decisions of this Court and the Ohio Supreme
Coutt in B.J. Alan Co. v. Congress Twp. Board of Zoning Appeals, 124 Ohio $1.3d 1, 2009-Ohio-
5863 (B.J. Alan 1}, preclude a zoning ordinance from satisfying Section 519.02's
“comprehensive plan” requirement. The issue before the Supreme Cowst in B.J Adlan I,
however, was whether “the comprehensive plan required by the statute must be a plan developed
by the township itself or whether [a] township may rely on a comprehensive plan created at the
county level.” I at% 1, After determining that a township could rely on a countywide plan, the
Supreme Court then considered whether the Wayne County plan that Congress Township had
relied on was “a comprehensive plan and whether its breadth includes Congress Township.” Id.
at Y 32. The Supreme Court did not address whether a zoning ordinance itself could satisfy the
comprehensive plan requirement. On remand, this Court recognized that B.J. 4lan involved a
different issue, writing:

[TThe facts of Cassell and other cases cited by the parties are distinguishable from

the facts of the case at bar. For example, in Cassell the Suprevoe Court examined

whether a comprehensive plan existed within the zoning resolution itself and was

not faced with the question of whether a regulation complied with a separate and

distinct plan,
B.J. Alam HI, 191 Ohio App.3d 552, 2010-Ohio-644% at 9 13,

{913} Upon review of the decisions of this Court and the Supreme Court in B.J dign II
and JfJ, We conclude that they did not overruie this Court’s holdings in Reese and BGC

Properties.  The fact that the Supreme Cowrt held that a zoning resolution satisfies the

“comprehensive plan” requirement if it is adopied in accordance with a county’s master plan




does not mean that that is the only way that the requirement can be met. We, therefore, reject
Apple’s argument that a zoning ordinance cannot constituie a comprehensive plan.

414} Apple next argues that the Township’s zoning ordinance does not meel the
requirements of & comprehensive plan and, therefore, it was not made “in accordance with a
comprehensive plan” under Section 519.02. The definition of “comprehensive plan” has
generated much debate,

The requirement that zoning decisions be made ‘in accordance with a

comprehensive plan” was contained in the original Standard Zoning Enabling Act

(SZEA) issued by the United States Department of Commerce in 1922.

Approximately three-guarters of the states [including Obio] have adopted some

form of the SZEA, and typically include the ‘in accordance with a comprehensive

plan’ requirement. The term ‘comprehensive plan” was not defined in the SZEA,

and so both its purpose and confines of legal sufficiency have not been well

uhderstood or enforced.

Hirokawa, Making Sense of a “Misunderstanding of the Planning Process": Examining the
Relationship Between Zoning and Rezoning Under the Change-or-Mistake Rule, 44 Urb, Law.
295, 299-300 (2012).

{415} Two years after the United States Department of Commerce issued the final
version of the SZEA, it issued the Standard City Plarming Enabling Act, which gave local
governments “the discretion to develop substantive planning policies.” Attkisson, Putting a Stop
to Sprawl: State Intervention as a Tool for Growth Management, 62 Vand. L.Rev. 979, 991
(2009); see R.C. 713.01 (allowing the creation of city planuing coniraissions), R.C, 713.22
(allowing the creation of county planning commissions). The Standard Planning Act did not use
the term “comprehensive plan” like the SZEA but did use the term “master plan,” Sullivan &
Bragar, Recent Developmenis in Conﬁprehansz’ve Planning, 44 Urb. Law. 615, 615 (2012).

Because the Standard Planning Act makes planning optional, however, “most state comts [have

beon] reluctant] to require consistency between zoning regulations and a separately adopted land
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use plan.” Astkisson, 62 Vand. L.Rev. at 991, Insiead, the majority view “is that comprehensive
planning requires some form of forethought and regsoned consideration, as opposed to a separate
plan document that becomes -an overarching constitution guiding development.” Sullivan &
Richter, Out of the Chaos: Towards a National System of Land-Use Procedures, 34 Uib, Law.
449, 454 (2002). The minority view, on the other hand, requi\res “the comprehensive plan [to be]
an independent document separate from the comprehensive zoning ordinance.” Benintendi,
Comment, The Role of the Comprehensive Plan in Ohio: Moving Away from the Traditional
View, 17 U, Dayton L. Rev. 207, 217 (1991},

{416} As explained carlier, this Courl has followed the majority view fhat a zoning
resolution itself can satisfy the comprehensive plan requirement. Under the majority view, “the
term “‘comprehiensive” has three meanings: (1) comprehensive in terms of addressing an entire
geographic area; (2) comprehensive in texms of having an ‘all-encompassing’ scope; and (3)
comprehensive as in a separate long-term planning document” as opposed to a temporary
duration. Sullivan & Richter, Out of the Chaos at 453-454. To be “all-encompassing” under the
second prong, a zoning ordinance must address a mumber of factors such as use, height, and area,
Id. at 454. This Court’s analysis is also guided “by the broad principles outlined by the Supreme
Cowrt of Ohio,” which includes “that a person should be able to examine a zoning resolution in
its entirety and ascertain to what nse property may be put.” B.J dlan Il 191 Ohio App.3d 552,
2010-Ohio-6449 at § 14, Accordingly, the resolution must “define with certainty the location,
boundaries and areas of the ¥ * * districts[.]” White Oak Prop. Dev., L.L.C, v. Washington Twp.,
12th Dist. Brown No. CA2011-05-011, 2012-Ohio-425, § 16, quoting Village of Westiake v.
FElrick, 52 Obio Law Abs. 538, 541 (8th Dist.1948). In White Oak, the Twelfth District Court of

Appeals determined that a township zoning resolution set forth a comprebensive plan because




the resolution and accompanying map: “(1) reflect current land uses; (2) allow for change; 3)
promote public health and safety; (4) uniforily classify similar areas; (5} cléaﬂy define district
locations and boundaries; and (6) identify the use(s) to which each property may be put.” Id. at§
46.

{117} In the instant case, the fxial court adopted the decision of the magistrat_e, who
concluded that the Township’s zoning resolution had been made in accordance with a
comprehensive plan. In her decision, the magistrate considered

1) whether an individual is able to examine the zoning resolution and ascertain to
what use the property may be put; 2) whether the text of the zoning resolution is
consistent with the zoning map which shows the location of the vatious zoning
classifications, and 3) whether the zoning plan includes business or industrial
zoning districis.

She found:

ITthe Granger Township zoning resolution functions as a comprehensive plan, A
review of the resolution shows that it covers many factors, including, but not
limited to land use, commercial development and conditional zoning terms. It
sets forth specific goals and embodies the vision of the residents of the township
for futmre development. The goal of the resolution is “fo promote and protect the
health, safety, morals and welfare of the residents of the unincorporated area of
Granger Township * * * and to conserve and protect property and property
values, and to provide for the mainfenance of the rural characier of [the]
Township, and to manage orderly growth and development in said Township”
while allowing for “reasonable flexibilily for certain kinds of uses.”

She also found that the
resolution is general in nature but it also coniains specific zoning districts to
manage growth and ret{ain] the rural character of the township. The resolution
provides the information needed for property owners to make decisions about
public and private investment. It also provides a basis for zoning and conditional
yse decisions which will conirol spot zoning.”

The trial court adopted the magistraie’s findings, finding them to be “correct.”

{%18} Apple argues that the frial court’s findings were against the manifest weight of

the evidence, When reviewing the manifest weight of the evidence in a civil case, this Court
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“weighs the evidence and all reasonable inferences, considers the credibility of witnesses and
determines whether in resolving conflicts in the evidence, the [finder of fact] elearly jost ifs way
and created such a manifest miscarriage of justice that the [judgment] must be reversed and a
new trial ordered.” Eastley v. Vollman, 132 Ohio St.3d 328, 2012-Ohio-2179, 4 20, quoting
Tewarson v. Simon, 141 Ohio App.3d 103, 115 (9th Dist.2001).

{919} The Township’s zoning resolution and map di\fid;:s the Township into six
different districts: two residential, three commercial, and one industrial. There is also a planned
development district that overlays part of the R-1 residential and C-2 general conumercial
districts. For each district, the zoning resolution sets oui use, height, and area restrictions. It
defines with certainty the location and boundaries of each zone. The zoning resolution also
provides separate regulations regarding the placement of signs and wireless telecommunication
towers. N

{920} Upon review of the zoning resolution, we conclude that there is some competent
credible evidence in the record from which the trial cowt could have found that it is “a
comprehensive plan” under Section 519.02. See Cardion v. Riddell, 72 Ohio Law Abs. 254, 256
(9th Dist.1955) (“The Brunswick Township zoning resolution is comprehensive, for it provides
for agriculture in all zones (which is usually the predominant use of township lands), business
and commercial uses {fo provide food, dmg and department stores, and other such uses), and
residences.”), The zoning resolution addresses the entire geographic area of the Township, is all-
encompassing in that it addresses use, height, and avea, and it is intended 1o operate on a
permanent basis to manage the long-term growth and development of the Township. In addition,
a person examining the “zoning resolution in its entirety [can] ascertain to whal use property

may be put.” B.J Alan ili, 191 Ohio App.3d 552, 2010-Ohio-6449 at § 14. Turtber, the
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county’s deputy planning director testified that, even though the township does not have a
separaie comprehensive plan, the zoning resolution functions as a comprehensive plan. We,
therefore, conclunde that the court’s decision 1s not against the manifest weight of the evidence.
The trial couri correctly determined that the zoning vesolulion was adopted “in accordance with a
comprehensive plan” under Section 519.02. Apple’s first and second assignments of error are
overruled.
ASSIGNMENT OF ERROR 11

THE TRIAL COURT ERRED AS A MATTER OF LAW BY DECLARING

THAT THE GRANGER TOWNSHIP ZONING RESOLUTION, AS APPLIED

TO PROHIBIT APPLE’S PROPOSED USE, WAS NOT ULTRA VIRES AND

IN EXCESS OF THE TOWNSHIP’S STATUTORY ZONING POWERS

UNDER R.C. 519.02,

{421} Apple next argues that the zoning resolution’s R-1 district’s ared testrictions are
not reasonably related to the two purposes that are allowed under Section 519.02. According to
Apple, Section 519,02 allows townships to impose area restrictions only if they are “in the

5%

interest of the public health and safety.” The magistrate determined that the area restrictions
wetre permissible because they preserve the acsthetics of the community and, therefore, had “a
substantial relationship to the general welfare of the public.” Apple argnes that, under Section
519.02, an area resiriction is not allowéci merely because it will promote the “gencral welfare” of
the community. It, therefore, argues that the Township exceeded its statutory authority.

{922} Apple’s argument fails because it cites language from an attempted amendiment to
Section $19.02 that was ruled unconstitutional. From 1957 to 2004, Section 519.02 provided
that townships could enact zoning resclutions “[fjor the purpose of promoting the public health,

safety, and morals” of its residents. In 2004, the General Assembly amended the section to allow

zoning that is “in the inferest of the public health, safety, convenience, comfort, prosperity, or
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general welfare * * ¥ Later that same year, the legislature attempted to amend the language of
Section 519.02 again. Under Senate Bill 18, use and area yestrictions would be allowed only if
they were “in the inferest of public health and safety{.]” The bill was determined to be
unconstitutional, however, under the single subject clause. Adkron Mefro. Hous. Auth. Bd. of
Trustees v. Stafe, 10th Dist. No. 07AP-738, 2008-Ohic-2836, § 28. See also Riebe Living Trust
v. Concord Twp., 11th Dist. Lake No. 2011-L-068, 2012-Ohio-981, § 22, 25-29 (agreeing that
Senate Bill 18 was unconstitutional and explaining that a 2006 amendment to Section 519.02 did
not reenact the amendroents that were atteinp‘ced in the unconstitutional bill).

{923} Because Senate Bill 18 was unconstifutional, the frial court did not err when it
determined that the Township had authority to zone in the interest of the “general welfare.”
Apple’s third assignment of error is overroled.

ASSIGNMENT OF ERROR TV

THE TRIAL COURT ERRED AS A MATTER OF LAW BY DECLARING

THAT THE GRANGER TOWNSHIP ZONING RESOLUTION WAS

CONSTITUTIONAL AS APPLIED TO PROHIBIT APPLE’S PROPOSED USE

OF ITS PROPERTY.

{924} Apple also argues that the frial court incorrectly analyzed whether the Township’s
lot size and fromtage requirements substantially further amy legitimate zoning objective. It
contends that the prohibition of its proposed ﬁse of the 88 acres does not subsiantially advance
the district’s “rural character” and “open space” objectives.

{425} “In an appeal * * * which challenges the constitutionality of a zoning ordinance as
applied, the issue for delermination is whether the ordinance, in proscribing a landowner’s
proposed use of his land, has any reasonable relationship to the legitimate exercise of police
power by the municipality.”” Mobil Oil Corp. v. City of Rocky River, 38 Ohio St.2d 23 (1974),

syllabus. While Mobil Qil involved a municipality, the parties agree that the same test applies in
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this case. See Valley Auto Lease of Chagrin Falls, Inc. v. Auburn Twp. Bd. of Zoning Appedls,
38 Ohio St.3d 184, 185 (1988) (applying Mobil Uil in a case challenging the constitutionality of
& township zoning resolution}.

In a constitiutional analysis, the object of scrutiny is the legislative action. The -

zoning ordinance is the focal point of the analysis, not the property: owner's

proposed use, and the analysis begins with a presumpiion that the ordinance is
constitutional. The analysis focuses on the legislative judgment underlying the
enactment, as il is applied to the particular property, not the municipality’s failure

to approve what the owner suggests may be a betier use of the property, If

application of the zoning ordinance prevents an owner from using the property in

. a particular way, the proposed use is relevant but only as one factor to be

considered in analyzing the zoning ordinance’s application to the particular

property at issuc.”
Jaylin Investments, Inc. v. Moreland Hills, 107 Ohio St3d 339, 2006-Ohio-4, § 18. “The
challenge must focus on the constitutionality of the ordinance as applied to prohibit the proposed
use, not the reasonableness of the proposed use.” Jd. at § 20. Accordingly, the question in this
case is whether the zoning resolution, insofar as it prohibits Apple from constructing a
development of 44 homes on lots ranging from 0.7551 to 1.0934 acres with less than the required
frontage and setback requirements bas any reasonable relationship to the Townsbip’s legitimate
exercise of authority under Section 519.02. Mobil Oil at 29; Jaylin at § 20; BGC Props. v. Bath
Tiwp., Oth Dist, Summit No. 14252, 1990 WL 31789, *3 (Mar. 21, 1990). ’

{426} In adopting the zoning resolution, the Township’s board of trustecs made the
legislative judgment that they wanied to maintain the rural character of the township. According
to the zoning resolution, the term “rural” means “[llow-density housing, country/agrarian uses,
and green space.” The trustees detesmined that for housing to be considered low-density, cach

lot would have to be at least two acres. The resolution defines green space as “[u]ndevelopcd.

open space lacking a structure including but not limited to fields, pastures, foresi, and mowed
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and maintained grass.” Open space is defined as “[aju area of land which is in its natural state,
or is developed only for the raising of agricultural crops, or for outdoor recreation.”

{127} The United States Supreme Court has recognized that it is 2 legitimate goal of
governments to regulate housing dénsity to “discouvage the ‘premature and unnecessary
conversion of open-space land 1o urban uses’ * ¥ and protect ¥ ¥ * residents * % % from the ili
effects of wbanization” Adgins v. City of Tz‘bzzmn,' 447 TLS, 255, 261 (1980), quoting
Cal.Govt.Code 65561, Apple’s proposed plan, although providing for more open space than a
plan that simply divides the 88 ‘acres into 44 two-acre parcels, clusters 44 houses on one part of
the property on lots averaging less than one-acre in size. All together, the 44 homes would bz on
less than 37 acres of land,

{428} Apple argues that Section 519.02 does not allow townships to regulate ot size,
only population density. What Apple overlooks théugh is that it is by limiting the permissible
number of homes per acre that a township regulates population density “as only a certain number
of residents would live m cach home.” White Oak, 2012-Ohio-425 at § 26;. Keichel v.
Bainbridge Twp., 52 Ohio St.3d 239, 242 (1990} (explaining that establishing lot sizes is a
commonly approved technique for limiting population density).

{4293 Apple argues that its plan actually results in lower population density because the
R-1 dis'irict allows duplexes while its plan.docs pot. Under the R-1 district, however, the most
duplexes that could be constructed on 37 acres is 18, resulting in a total of 36 households. That
is less than the number of households that Apple proposed for the 37 acres. In addition, the two-
acre lot and frontage requirements advance the Township’s aesthetic interest of preserving its
rural character. Franchizxe Developers, Inc. v, City of Cincinnati, 30 Ohio St.3d 28 (1987),

paragraph two of the syllabus (*There is a legitimate governmental interest in maintaining the
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aesthetics of the commmnity and, as such, aesthetic considerations may be taken into account by
the legislative body in enacting zoning legislation,”); Smythe v. Butler Twp., 85 Ohio App.3d
616, 622 (2d Dist,1993) {({Tlhe appearance of 3 community is closely linked to its eifizens’
happiness, comfort and general well-being.”), According to a Township trusiee, under Apple’s
plan, the houses would look just “too close” together. The county’s deputy planning director
also testified that areas with one-acte lots are generally not considered “rural.”

{930} Upon review of the record, we conclude that the trial court correctly defermined
that the Township’s zoning resolution was constitutional as applied to Apple’s property. The lot
size, frontage and setback requirements reasonably advance the Towuship’s legitimate goal of
maintaining its rural character. Apple’s plan to cluster homes on less-than-one-acre lots conflicts
with the Township’s vision of what constitutes low-density housing and its vision of what
constitutes a rural landscape. Apple’s fourth assignment of error is ovetruled.

CONCLUSION

{931} The trial court correcily determined that the Township’s zoning resolution
complies with Revised Code Section 519.02 and is not uaconstitutional as applied to Apple’s
property. The judgment of the Medina County Common Pleas Cowt is affirmed. |

Judgment affirmed.

There were reagonable grounds for this appeal.
- We order fhat a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Medina, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.
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Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to ron. App.R. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App.R. 30,

Costs taxed to Appetlant.

JENNIFER HENSAL
FOR THE COURT

MOORE, P. J.
CONCURS,

BELFANCE, I
DISSENTING.

{432} I respeetfufly dissent from the judgment of the majority as I would conclude that
the evidence does nof support the conclusion that the zoning resolution was adopted in
accordance with a comprehensive plan as required by R.C. 519.02,

{¥33} The law in this ares is far from clear, stemming in part from the lack of a
definition of “comprehensive plan” in the statntory scheme. See Meck and Pearlman, Ohio
Planning & Zowming Law, Scction 4:39 (2013) (*Ohio courts remain uncertain about what a
comprehensive plan is due fo the lack of a precise definition in state stafutes.”}. The phrase “in
actordance with a comprehensive plan” originated in Section 3 of the 1926 Standaid State
Zoning Enabling Act (“SZEA”), which has been adopted by approximately 75% of the slates.

See Sullivan, Recent Developments in Comprehensive Planning Law, 43 Urb. Law. 823, 823
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(2011); Meck and Pearlman at Section 4:38. The phease is not defined in the SZEA either;
however, a footnote to Section 3 attempts to clarify the phrase by providing that, *““{t]his will
prevent haphazard or piecemeal zoning. No zoning should be done without such a
comprehensive study[.]"” (Bmphasis omitted.) Meck and Pearlman at Section 4:38.

{434} Notably, the individual who coined the phrase, Harland Bartholomew, indicated -
that the following studies should be made in advance of drafting a zoning ordinance: “existing
nge of land and buildings; new buildings erected by five-year periods; building heights; lot
widths; front yards; population densit?{populatioh distribution; topography; and computation of
areas for different land uses.” ZJ4 Additionally, he believed that

there should be available a major street plan, a transit plan, a rail and water iransportation

plan and a park and recrestion plan; in other words, a comprebensive city plan. Withouf

such a comprehensive city plan, the framers of the zoning plan nmust make numerous
assumptions regarding the future of the city in respect to all of these matters without the
benefit of detailed information and study. Zoning is but one element of a comprehensive
city plan, It can neither be completely comprehensive nor permanenily effeciive unless
undertaken as part of a comprehensive plan.!

Id -

{4135} Despite the above language, which would suggest that a comprehensive plan is a
separate document apart from the zoning regulation, the trend in the past tn Obio has been to not
require the existence of a separate document apart from the zoning regulations to satisfy R.C.
519.02. See Benintendi, Comment: The Role of the Comprehensive Plan in Ohio: Moving
Away from the Traditional View, 17 UDayton LRev. 207, 220 (1991); see also Columbia
Oldsmobile, Inc. v, Montgomery, 56 Ohio St.3d 60, 67 (1990} (Brown, 1., concursing) (“As many

cowrts (including our own) have recognized, a well-drafted zoning ordinance can, by itself,

! While Mr. Bartholomew was focused on ¢ily planning, which would likely involve
elements that would not be involved in township planning due to the inherent differences
between cities and townships, the undetlying principles he articulates are equally applicable to
township planning.
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constitute the ‘comprehensive plan.’”). This Court has even stated that “Chio law does not
require a township to adopt a comprehensive zoning plan 2s a condition precedent to the
enactment of zoning legislation. Failure to have a zoning plan which is separate and distinct
from a zoning ordinance does pot render a zoning ordinance unconstitutional.” {Internal citation
omitted.) BGC Properties, Inc. v. Twp. of Barh, 9th Dist. Sunmit No, 14252, 1990 WL 31789,
¥4 (Mar. 21, 1990). Notably, BGC Properties and the cases like Reese v. Copley Twp. Bd. of
Trustees, 129 Ohio App.3d 9 (5th Dist.1998), which rely on #, in turn rely on Cent, Motors
Corp. v. Pepper Pile, 63 Ohio App.2d 34 (8th Dist.1979). The problem with relying on Central
Motors in any case dealing with township zoning is that Central Motors involved a municipality.
See Central Motors. Unlike townships, which are governed in part by R.C. 519.02, “[ilhe legal
power of Ohio municipal corporations to undertake activities which regulate land use is not
dependent on the state legislature’s enactment of enabling statutes.” Benintendi at 214-215.,
Thus, there is no statutory requirement thet municipalities zone in accordance with a
comprehensive plan. See Columbia Oldsmobile, Inc. at 66. Therefore, the analysis undertaken
s the municipal zoning cases is limited to analyzing whether the zoning regulations comply with
constitutional limitations; however, in the cases involving fownships, courts must also determine
whether the resolution complics with the statute, Unfortanately, given the conflation of
constitutional standards pertaining to municipalities and the separale statutory mandate
pertaining fo townships, Ohio jurisprudence has not truly focused upon the meaning of the plain

langoage of R.C. 519.02 nor attempted to glean the legislative intent underlying its enactment.”

? For example, it is evident that in repeatedly employing fhe phrase “in accordance with a
comprehensive plan” in R.C. 519.02, the legislature wished to avoid short-term, piecemeal
development of Ohio townships. As such, the legislature, in mandating the “comprehensive
plan” requirement, recognized that proper long-range planning is essential to fostering and
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Nonetheless, irgespective of whether the comprehensive plan is a separate document, or is
ultimately housed within the ordinance itself, R.C. 519.02 expressly siates that township zoning
regulations must be “in accordance with a comprehensive plan].]”

{9136} Moreover, recent case law from the Ohio Supreme Court suggests that fownships
are required, pursuant to R.C. 519.02, to engage in some form of planning and study that would
form the basis for the creation and adoption of their zoning regulations, See B.J Adlan Co. ».
C‘ongress Twp. Bd of Zoning, 124 Ohio St.3d 1, 2009-Ohio-5863, ¥ 32-42 (noting that Wayne
County’s plan constituted a comprehensive plan as it “presentfed] a thorough stady of the region
and setf] forth comprehensive fand-use goals for the county[]”). It would seem that, if the
Supreme Court was inclined to take the position that a zoning regulation and a comprehensive
plan were one ahd the same, it could have used B.J. 4dlan as an opporturity to clarify the law in
this area, Thus, instead of examining whether the county’s plan was a comprehensive plan, the
Court could have chosen to examine the zoning regulations to see if they constituted a
comprebensive plan. Some commentators have even suggested that B.J, dlam indicates that R.C.
519.02 requires that “zoning must be consistent with an independently prepared comprehensive
plan that is adopted separately.” Meck and Pearlman at Section 4:37.

{8137} Even if a zoning regulation can stilf constitute the expression of a comprehensive
plan, there are problems with taking this approach where there is no evidence that the township
engaged in a thorough and long-range planning process.. Viewing the zoning regulation as the
functional equivalent of the comprehensive plan without more essentially renders the
requirement that townships zone in accordance with a comprebensive plan “symbolic at best.”

Benintendi, 17 U.Dayton L.Rev. at 227, This is so, because “[z]oning regulations which are not

maximizing economic developroent as such entails identifying and maximizing regional
strengths as well as developing supporting infrastructure,
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required to conform 1o a sound, long-range comprehensive plan are neither truly comprehensive
in nature, nor do they provide necessary limitations upon Jocal governmental bodies or adequate
protection from possible arbitrary and discriminatory action to landowners.” Id
[Absent such a requirernent], a zoning board in Ohio may enact a comprehensive zoning
ordinance or Zoning amendment, either through anthorization from the state via enabling
legislation or through the home rule provision of the Ohio Constitution, and be assured of
its validity so long as the ordinance or amendment is not violative of the due process or
equal protection clanses of the United States Constitution.
Id. at 224. In other words, by eliminating any requiremcﬁt of a separate comprehensive planning
document, or at least evidence that 8 township actuall}; engaged in a comprehensive, long-range
planning process, townships can pass ordinances that technically pass constitutional muster but
do not comport with the legislative directive that such ordinances be enacted “in accordance with
a comprehensive plan.” R.C. 519.02.

{438} While it would scem that the legislature envisioned a separate and comprehensive
planning process culminating in a separate document called a comprehensive plan, I recognize
the current state of this Cowrt’s precedent. Nonetheless, T would hold that, in order for a zoning
resolution or ordinance itself to constitute a comprehensive plan, there must be some
demonstration that the zoning resolution or ordinance is based upon information that would
evidence long-range, comprehensive planning and that the resulting zening resolution or
ordinance was infended to constitute the comprehensive plan of the township. Absent some
evidence that the fownship infended the resotution to actually be the ultimate expression of the
comprehensive plan and that it engaged in comprehensive planning in developing the resolution,
townships could create resolutions without gathering any pertinent information or conducting
any long-range planning. Nonetheless, in situations where a zoning resolution is automatically

deemed synonymous with a comprehensive plan, such resolutions are deemed in compliance
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with R.C. 519.02 meyely because the resolution coufd be viewed as a comprehensive plan. Just
because a resolution could be a comprehensive plan does not mean that it was intended o be so
when it was created. Likewise, just becanse a resolution appears comprehensive in that it
provides for a variety of zoning, does not necessarily mean it was the product of thorough,
comprehensive planning. Requiring cvidence of the foregoing would help prevent townships
from creating arbitrary, and piecemecal zoning — clearly at odds with the express directive of
R.C. 519.02 — and would prevent townships from justifying their zoning afier the fact.

{9139} In the instant matter, I would conclude both facets are lacking. There is little
discussion in the record conceining the development of the resolution at issue; thus, one cannot
say the resolution was based upon information gathered from comprebensive planning.
Moreover, while there is testimony that the zoning resolution is “used” as the comprehensive
plan and that the zoning resolution “could function™ as a comprehensive plan, there does not
appear to be any testimony stating that, when the zoning resolution was created, it was intended
to be the township’s comprehensive plan. Instead, there is abundant testimony that Granger
Township does not have a comprehensive plan and neither does Medina County. Additionally,
note that the zoning resolution at issue, which “hmctionfs]” as a comprehensive plan, was
adopted a little over a year after Granger Township adopted its prior zoning resolution. The
adoption of & new zoning resolution every year would tend, in my mind, to support the notion
that the zohing resolution was not based on long-term planning and was not intended to be a
comprehensive plan. See Meck and Pearlman at Section 4.2% (“1he essential characteristics of a
plan are that it is comprehensive, general and long range.”). Under these circumstances, 1 would
conclude that Granger Township failed to follow R.C. 519.02 in enacting its zoning resolution

and would reverse the judgment of the lower court, Accordingly, I dissent.
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APPEARANCES:

SHELDON BERNS, BENJIAMIN J. OCKNER, and GARY F. WERNER, Attorneys at Law, for
Appellant. "

DEAN HOLMAN, Prosecuting Attorney, and WILLIAM L. THORNE and BRIAN M.
RICHTER, Assistant Prosecuting Attorney, for Appellee.
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STATE OF OHIO ) YT APPE A N THE COURT OF APPEALS
st Thumy . L ‘NINTH JUDICIAL DISTRICT
COUNTY OF MEDINA ) YA g,

APPLE GROUP LTD. s {}é?if?i L
Appellant C.A.No. 12CAQ0065-M
. 12CA0068-M

BOARD OF ZONING APPEALS

CRANGERTWE JTOURNAL ENTRY
Appeliee

Apple Group Lid. has applicd for reconsiderstion of this Cowrt’s decision. We review
the application to determnine if it calls to our attention an obvious error in our decision or if it
raises an issue that we did not properly consider, Garfield His. City Sch. Dist. v. Sfaé‘e Bd of
Edue., 85 Ohio App. 3d 117, 127 (1992).

Apple argues that this Court did not counsider the framework of Revised Code Chapter
519 when determining how Section 519.02 should be in,terprete&. It asserts that this Court
overlooked related provisions of Chapter 519 that demonstrate that the General Assembly did
not intend for a township’s zoning resolution o function as a comprehensive plan.

Revised Code Section 519.05 provides that the township rural zoning commission shall
submit a proposed zoning plan to the board of township trustees. Sections 519.06 through
519.11 set forth the process under which a proposed zoning plan is adopted by the board of
trustees as a resolution and the process under which the electorate determines whether the
proposed plan of zoning shall be put into effect. Section 519.12 describes the process for

amending a zoning resolution. Our determination that Section 519.02 requires a zoning plan
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or resolution to be “comprehensive” is consistent with those sections.  Accordingly, Apple
has not demonsirated that this Court did not propesly consider an issue.

Apple next argues that there was not competent credible evidence in thé record to
support the trial court’s finding that the zoning resolution is a comprehensive plan, As this
Court explained in ifs opinion, however, the zoning resolution itself cen satisfly the
comprehensive plan requirement if it meets certain criteria. We also determined that the
zoning resolution at issue in this case met those criteria. Apple has not contested our
application of that test.

Apple next argues that this Cowt incorrectly focused on the effect its plan would have
on only 37 acres of its proposed development instead of the entire 88 acres when it evaluated
population density. Tt asserts that the undeveloped parts of its property must be considered
when analyzing the affect its plan will have on population density. According to Applé,
under its plan, the land that will remain undeveloped balances out the mumber of structures
that will be built on the 37-acre part of its property.

The question woder Mobil Oil Corp. v. City of Rocky River, 38 Ohio St.2d 23 (1974),
and relaled cases is whether the township’s resolution, in proseribing Apple’s proposed use of
its land, has any reasonable relationship to the legitimate exercise of its statntory anthority.
In adopting the zoning resolution, the board of trustees demonstrated its desire fo keep all
parts that are zoned R-1 rural in nature. The definition of rura) includes, in part, low-density
housing, To the township, low-density housing means homes on lois that are at least 2 acres.
Just because the property-density math works cut the same under Apple’s plan does not mean
that the township’s regulation is not reasonably relgted to the legitimate exercise of its

authority under Revised Code Chapter 519.
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Apple next argues that its plan maintains the same spacing between stractures as is
atlowed under the zoning resolution. It also argues that the zoning resolution’s definition of
rural does not include any restrictions on streetscapes, lot sizes, setbacks, or other visually-
oriented aspects of township housing. The definition of rural, however, includes low-density
housing, which is defined in terms of minimum lot size, frontage_ requirements, and yard
depth and width requirements. Apple also does not contest that its plan does not comply with
the zoning resolution’s frontage requirement.

Appie'ngaxt argues that this Court did not properly apply the test required by Mobil Oif
and related cases. According to Apple, this Court failed to consider whether the prohibition
of its proposed use on its particular property was unconstitutional. In Jaylin Invesiments, Inc.
v. Moreland Hills, 107 Ohio St.3d 339, 2006-Ohio-4, however, the Ohio Supreme Cowmt
explained that “[tthe zoning ordinance is the focal point of the analysis, not the property
owner’s proposed use * ¥ *, The analysis focuses on the legislative judgment underlying the
enactment, as if is applied to the particular property, not the [township’s] failure to approve
what the owner suggests may be a befter use of the property.” Id. at §18.

Apple argues that the zoning resclution is unconstitutional as applied to its property
becanse its property is different than all other R-1 zoned property, It notes that its property is
near residential homes that are on lots that are the size of the ones it has proposed, that its
property is near a commercial development, that part of its property is in a planned
development district, and that its property is served by a ceniral sanitary sewer. According to
Apple, in Light of the fact that these eircumstances do not apply to any other R-1 property, it

was not appropriate for the township to include its property in the classification. Apple,
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however, did not advance this argument in its appellate brief, so if cannot establish that this
Court failed to properly consider it.

Upen review of Apple’s application, we conclude that it has not called to our attention
an obvious error in our decision or identified an issue that we did not property consider. The

application for reconsideration is denied.

Judge J chsal

Concur:
Moore, 1.

Dissent:
Belfance, I.
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