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I. EXPLANATION OF WHI' THIS IS A CASE OF PUBLIC AND GREAT
GENERAL INTEREST

R.C. 519.02 authorizes Ohio's townships to adopt, by resolution, zoning regulations' that

are "in accordance with a comprehensive plan." R.C. Chapter 519 does not define the term

"comprehensive plan." This Court has described it as a "specialized tenn" in the "unique

vocabulary" of Oh_ia zoning law, Symmes 7ownship v. Smyth, 87 Ohio St. 3d 549, 555, 2000-

Ohio-470, 721 N.E.2d 1057, but has forlnulated no definition of its own.

Nevertheless, this Court repeatedly has held that accord between a township's zoning

regulations and some "comprehensive plan" is niandatory. Columbia Oldsmobile v.

Montgomery, 56 Ohio St. 3d 60, 66, 564 N>E.2d 455 (1990); 13J Alan Co. v. Congress Twp.

BZA, 124 Ohio St.3d 1, 2009-Ohio-5$68, 918 N.E.2d 501,^13 ("B.J. Alan II"). This Court also

has held that such accord cannot be demonstrated if a township's zoning regulations are too

vague to adequately apprise land owners how their land within the township can be used.

Cassell v. Lexington Twp. BZA, 163 Ohio St. 340, 127 N.E.2d 11 (1955), paragraph two of the

syllabus. This Court's most recent decision construing R.C. 519.02, B..I. Alan II; held that a

township need not develop its own "comprehensive plan" in order to exercise its zoning

authority so long as its zoning resolution is "in accordance with a comprehensive plan." B.J.

Alczn II,T 13 (emphasis sic).

The split decision t:rom which this appeal arises, however, exposes a critical gap in this

Court's R.C. 519.02 jurisprudence. In the decision below, the court of appeals held that a

township's zoning regulations can themselves be the "comprehensive plan" with which those

regulations must be in accord. This error, which continues to spread through appellate decisions,

These are collectively referred to as the "zoning plan" or "plan of zoning" throughout R.C.
Chapter 519 and, once adopted by the township trustees, as the "zoning resolution."



requires this Court's clarification of Ohio law for its correction.

In BJ Alan II, after determiniaig that Wayne County's Comprehensive Plan was a

"comprehensive plan" for R.C. 519.02 purposes, this Court remanded the case to the Ninth

District Court of Appeals to determine "whether the Congress 'I'own.sliip zoning ordiriance is

indeed `in accordance' with" that plan. B.J Alan II, '^43. The court of appeals held that the

township's zoning resolution was not "in accordance" with the county's comprehensive plan.

t3.J. Alan Co. v. CUngress 7wp. BZA, 191 Ohio App.3d 552, 2010-Ohio-5449, 946 N.E.2d 844,

^12 (9th Dist.) ("B.J Alan III").

This appeal arises from a split decision (the "9/20/13 Decision") by the same court of

appeals. Here, though, the court of appeals eschewed B.J. Alan II's application of R.C. 519.02's

plain requirements, to wit, that "a comprehensive plan" exist and that the township's zoning

regulations be "in accordance" with it. Instead, the court of appeals held that Granger

Township's zoning regulations are themselves the "comprehensive plan" Nvith which those

regulations must be in accord under R.C. 519.02. Explaining its departure from B..I. Alan II, the

court of appeals asserted that this Court "did not address whether a zoning ordinance itself could

satisfy the cornprehensive plan requirement." (9/20/13 Decision,^, 12.)

Like other Ohio appellate cour-ts that have applied similar reasoning, the court below

relied on a well-worn misapplication of Cassell for its conclusion. In so doing, it too effectively

eliminated the statutory requirement for accord between township zoning regulations and a

comprehensive plan, an accord which this Court in subsequent decisions recognized as mandated

by R.C. 519.02. Unlike B.J. Alan II, Cassell involved no examination of a "comprehensive

plan." Instead it articulated a sort of vagueness "litmus test" to be applied directly to a

township's zoning regulations: if those regulations create use categories without specifying
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where such uses are permitted, and a person consulting those regulations cannot ascertain how

her property can be used, then such regualtions cannot be shown to have been adopted "in

accordance with a comprehensive plan." Cassell, paragraph 2 of syllabus. (,^assell has since

been applied in cases involving township "zoning plans" exhibiting similar vagueness. See,

Clegg v. BZA ofNewton Twp., 11th Dist. No. 3668, 1987 Ohio App. LEXIS 6611 (May 1, 1987);

Board of Township Trustees Rici'gefield 7ivp. v. Ott, 6th Dist. No. I-I-93-16, 1994 Ohio App.

LEXIS 114 (Jan. 21, 1994).

But other appellate decisions continue to misapply Cassell's vagueness standard to

circumvent R.C. 519.02. They hold, as the court below did, that if zoning regulations inform a

person of the uses they can make of their property, they are nat vague under Cassell, and are

tltet-efore "in accordance with a comprehensive plan" under R.C. 519.02, despite there being no

"comprehensive plan" to Nvhich those regulations may be compared for "accordance." (See e.g.,

9/30/13 Decision, ¶ 20.) See White Oak Property Dev., LLC v. Washington Twp., 2012-Ohio-

425, ¶ 25 (12th Dist.); Ryan v. Bd of Trustees of'Plain Tivp., 10th Dist. No. 89 AP-1441, 1990

Ohio App. LEXIS 5519, *7 (Dec. 11, 1990) (stating that Cassell "equat[ed] `comprehensive

plan' with designation of `the use to which a particular area could be put"'); Barnett v. Lesher,

2nd Dist. No. 82-CA-50, 1983 Ohio App. LEXIS 12651, *11 (Apr. 26, 1983) (Cassell used to

excuse county zoning resolution's failure to satisfy R.C. 303.02's identical "comprehensive

plan''' requirement).

In this case, the court of appeals rejected Appellant's argument that Granger T'ownship's

zoning regnilations failed R.C. 519.02's explicit requirement that they be "in accordance with a

comprehensive plan." Undisputed proof exposed the Township's lack of a "comprehensive

plan." That proof included no less than the Medina County Department of Planning Services'
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("MCDPS") report and comments to the Township, regarding a zoning amendment Appellant

designed for its property, which stated:

Granger Township does not have a Comprehensive Plan for guidance for this proposed
rezoning.

(Plt. Tr. Ex. 8, 7/2/08 Staff Rpt., Medina Cty. Dept. of Planning Svcs., p. 2.) No county

"comprehensive plan" was relied on by the Township in adopting its zoning either.

Notwithstanding, the court of appeals here invoked Cassell's vagueness standard.

(9/30/13 Decision, g( 11.) The court inexplicably departed its own prior decision clearly

distinguishing "comprehensive plans" from zon.ing plans (see B..I. Alan Company v. Congress

Twp. BZA, 9th Dist. No. 07CA0051, 2007-Ohio-7023, j13 (9th Dist.) ("B.J. Alan 1")) and,

instead, interchanged the terms "comprehensive plan" and "zoning plan" indiscrinxinately

(9/30/13 Decision, ¶ 16). It compounded this error by relying on case law rooted not in township

but in nzunicipal zoning powers. (9/30/13 Decision, T 10.)

For as long as R.C. Chapter 519 has authorized Ohio's townships to enact zoning

regulations, it has required that those regulations be in accordance with a"comprehensive plan."

Yet numerous decisions by Ohio's courts of appeals, like the 9/20/13 Decision, have con.flated

"zoning regulations" with "comprehensive plans." And based on a mistaken application of

Cassell, they have held that if zoning regulations sufficiently inform land owners what they can

do with their land, then those regulations also constitute the "comprehensive plan" with which

they must be in accord.

Correcting this persistent, distorted application of R.C. 519.02's plain terms, and this

(:ourt's pronouncements in Cassell and B.,I. Alan II, drives this request for the Court to accept

jurisdiction. This tenacious, decades-old fissure in construing R.C. Chapter 519 must finally be

bridged. Until it is, Ohio's 1,300+ townships, their resident pr.operty owners, and Ohio courts
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generally will remain deprived of reasonable clarity and consistency in this major coinponent of

Ohio's land use policies and regulatory powers. The following argument is offered in support of

Appellant's position on these issues.

II. STATEMENT OF THE CASE AND FACTS

This case arose from Granger Township's ("Township") refusal to allow Apple Group

Ltd. ("Apple") to cluster 44 houses in the interior of Apple's ± 88-acre parcel (tlie "Proposed

Use") on lots of approximately 1-acre each. Apple's purpose was to buffer the 44 families from

the surrounding commercial uses along the Township's primary commercial corridor. The

Proposed Use also preserved more than half of the Property's natural features, streams, and tree-

stands.

The Property's R-1 zoning allowed 44 houses2 but required that they be spread across the

Property in a grid-like 2-acre lot configuration. Scrutiny of the Zoning Resolution's specific

terms during trial showed that no element of the Proposed Use contravened a single codified R-1

District goal or objective. 'Trial proof also showed that precluding Apple's Proposed. Use under

the R-1 zoning was arbitrary and unreasonable-indeed, residential lots of roughly 1-acre were

located just across the street from the Property.

Apple first sought to rezone the Property for the Proposed Use. It did so by proposing to

the Township a newly created Planned Conservation Development District ("PCDD"). It was

while reviewing that proposed PCDD that the Medina County Department of Planning Services

("MCDPS"), of which the Township's planning expert at trial, Susan Hirsch, was Deputy Chair,

reported as follows:

2 The Property's zoning actually allowed 44 duplexes, housing 88 farnilies, each on a 2-acre lot
on the 88-acre Property, with the same minimum distance between the duplexes (i.e., 30 feet) as
provided between the units in Apple's Proposed Use.
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Granger To`vnship does not have a Comprehensive Plan for guidance for this proposed
rezoning.

(Plt. Tr. Exh. 8, 7/2/08 MCDPS Staff Rpt., p. 2.) The MCDPS later recommended approval of

the PCDD (with noted modifications), but the Township rejected it. Apple then sought area

variances to accommodate the Proposed Use, but the Township denied them as well. Apple then

commenced the underlying litigation.

Apple lost at trial and timely appealed to the court of appeals. On September 30, 2013, in

a split decision, the court of appeals denied Apple's appeal. Apple timely filed an App. R. 26(A)

motion for reconsideration on October 10, 2013, but on January 13, 2014, again in a split opinion

(Judge Belfance dissenting), the court denied Apple's motion.

III. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1
For puzposes of a township's exercise of its statutory zoning power, the "zoning plan"
that R.C. Chapter 519 empowers townships to adopt by resolution, which includes the
zoning regulations and a zoning map, is not identical to or a substitute for the
"comprehensive plan" identified in R.C. 519.02, with which R.C. 519.02 requires the
"zoning plan" to be "in accordance."

Created by the State, townships have no inherent or constitutionally granted police

power, which includes the power to zone. Their zoning power is strictly liinited to that expressly

delegated to them by statute, to wit, in R.C. Chapter 519. 13d of Bainbridge Tup. Trustees v.

Funtime, Inc., 55 Ohio St.3d 106, 108, 563 N.E.2d 717, 719 (1990), citing Yorkuvit-7 v. Twp.

Trustees of Columbia Twp., 166 Ohio St. 349, 351, 142 N.E.2d 655 (1957).

R.C. Chapter 519's terms enable and deliinit township zoning powers. They establish and

condition a process townships must follow to adopt whatt the Chapter calls a"zoning plan" (see

R.C. 519.03, 519.05, 519.06, 519.08), aka. "plan of zoning" (see R.C. 519.11). Comprised of

proposed regulations and a map, if any, this "zoning plan" is the only "plan" Chapter 519's
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process creates. After it is reviewed during several public hearings by township and county

agencies, the township's trustees, "by resolution," transfonn that "zoning plan" from a

"proposed zoning resolution" (see R.C. 519.06, 519.07, 519.08) into the ofhcial "zoning

resolution" (R.C. 519.10). Thus, a township "zoning resolution" is just its "zoning plan" after

the trustees formally adopt it.

R.C. 519.02 requires township zoning plans to be in accordance with a "comprehensive

plan," a tenn Chapter 519 uses only in this section:

(A) * * * Except as othenvise provided in this section, in the interest of the public
convenience, comfort, prosperity, or general welfare, the board [of township trustees] by
resohztion, in accordance }uitk a comprehensive plan, may regulate the location of, set
back lines for, and the uses of buildings and other structures, * * * and the uses of land
for trade, industry, residence, recreation, or other purposes in the unincorporated territory
of the township * * * (Emphasis added.)

B.J. Alan II, at T,,,T 12-13. The statute plainly mandates that zoning plans rnust be compared to, to

verify their "accordance" with, a "comprehensive plan." And this Court itself has long

recognized that the "comprehensive plan°" condition uniquely limits township (and county)

zoning powers:

R.C. 303.02, regulating rural land use in counties, and R.C. 519.02, regulating land use in
townships, require that zoning regulatiozis promulgated by counties and townships be in
accordance with a coinprehensive plan. However, there is no statutory requirement that
cities such as Montgomery enact a conlprehensive community plan pursuant to its power
to zone under R.C. 713.06 et seq. The court of appeals erred by iniplicitly requiring
municipalities to enact a comprehensive community plan. (Emphasis sic.)

Columbia Oldsmobile v. lVontgomery, 56 Ohio St. 3d 60, 66, 564 IoT.E.2d 455 (1990). These

two "plans"' in R.C. 519.02 denote distinctly differelit concepts. The elements vvhich made a

"comprehensive plan" comprehensive in B.J.Alan II are not those typically included in a

"zoning plan''.
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In developing the plan, the commission prepared separate reports titled 'Community
Facilities and Land Use,' 'Land Use Plan,' 'Regional Housing,' and 'Land Use and
Housing Implementation.'

B:J. Alan 11 at ¶ 34. Zoning was just one "comprehensive plan" element:

The plan states that in conjcinction wit/r the coxnpreheeasive plan, the regional planning
commission has drafted a model zoning text for the townships.... "(emphasis added)).

Id. at 1j 40. B.J Alan II also quotes R.C. 713.23, which details the powers of county planning

commissions. Id. at *f'^ 15-31. That statute reveals the General Assembly's own distinct ideas

about the planning issues that comprise "comprehensive" planning. To the same effect, the cotirt

of appeals in B.J Alan I cited a seminal zoning treatise to contrast "comprehensive plans" and

"zoning plans."3 The Ohio Township Association also agrees on the separate, twofold plan

structure R.C. 519.02 establishes.4 Nowhere does R.C. Chapter 519 equate a township's "zoning

plan" with R.C. 519.02's "comprehensive plan."

All of the testifying trial planning experts confirmed that a "zoning text" fiinctions

practically, as a means to an end, i.e., as "a way to implement the [comprehensive] plan." (Tr.

862:24-863:7.) This was also the view of Harland Bartholomew, the nationally acclaimed

3"* **'The essential characteristics of a plan are that it is comprehensive, general and long
range. `Comprehensive' means that the plan encompasses all geographical parts of the
community and integrates all functional elements. `General' means that the plan summarizes
policies and proposals aizd does not, in contrast with a zoning ordinance, provide tletailed
regulations for building and development. `Long range' means the plan looks beyond the
foreground of pressing current issues to the perspective of problems and possibilities ten to
twenty years into the future.' Stuart Meck and Kenneth Pearlman, Oh. Plan. & Zoning L.
Section 4:31 (2007). (Emphasis added.)" B.J Alan I at T 13.
4 On 2/11/08, the Ohio Township Association ("OTA") filed an amicus brief in support of
jurisdiction respecting Congress Township's initial appeal in B.J Alan II. The OTA stated
clearly its view that "R.C. 519.02 establishes two preliminary requirements before a township
can adopt a zoning resolution: (1) that a comprehensive plan exist; and (2) that the township
enact the zoning resolution in accordance with tlae existitzg comprehensive plan." (Memo. Of
Amicus Curiae of OTA in Support of Jurisdiction, pp. 2-3.) (Emphasis added.)
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planner Nvho in 1922 proposed adding the term "comprehensive" to the nation's first Standard.

Zoning Enabling Act, the template for most all states' zoning enabling laws:

Zoning is but one elemeiit of a comprehensive city plan. It can neither be completely
comprehensive nor pelmanently effective unless undertaken as part of a comprehensive
plan.

Quoted at Meck &Pearlman, Oh. Plan. & Zoning L. § 4:38 (2013 Ed.). And all of these related

R.C. Chapter 519 tez-ins and provisions must be read in pari naateria. Blair v. Sugarcreek Twp,

Bd. of Trustees, 132 Ohio St.3d 151, 2012-Ohio-2165, 970 N.E.2d 884, ¶ 18 (Cozistruing a

township's 'I'itle 5 authority over its police chief, the court said, "All provisions of the Revised

Code bearing upon the same subject matter should be construed harmoniously unless they are

irreconcilable.").

"Zoning plans" and "comprehensive plans" undeniably are two different things. R.C.

Chapter 519 treats them distinctly, as do professional city planners. B.J. Alan II reinforced the

significance of each R.C. Chapter 519 term. B.J. Alan II, at J( 13 ("R.C. 519.02 does not require

that a tovvnship create its own comprehensive plan -- it requires only that a zoning resolution be

`in accordance with a comprehensive plan.' (Emphasis added.)"). What's more, Ohio courts

must honor the distinct meanings planning concepts like "comprehensive plan" have acquired in

the planning profession. .Synvnes Tc^imsLrip, 87 Ohio St. 3d at 555 (citing R.C. 1.42 and the duty

it imposes on courts to do so).

Proposition of LaNv No. 1 resolves definitively an issue that continues disordering

appellate interpretations of R.C. 519.02, as the court of appeals' decision below and the

ioregoing attest.
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Proposition of Law No. 2

A township's zoning regulations, adopted by resolution under R.C. Chapter 519, are,
standing alone, insufficient as a matter of law to establish that such regulations are "in
accordance with a comprehensive plan," as R.C. 519.02 requires.

The error this Proposition cozxects is caused by recurring misapplication of Cassell.

Among Apple's claims herein was one charging the invalidity of the Township's "zoning plan"

(aka "Zoning Resolution") based on the lack of a "comprehensive plan" basis for it. The court of

appeals had previously appeared to grasp this issue. B.J Alan I, supra, 16 ("The failure of the

township to have a coinprehensive plan renders the zoning resolution invalid."). This Court too

had recently renewed attention to R.C. S 19>02's precise terms and the independent significance

each is owed. B.J. Alan 11, 11 13 ("B. C, 519.02 requires ^** that a zoning resolution be 'in

accordance with a comprehensive plan."' (Emphasis sic.)). Similarly on remand, the court of

appeals in B..I. Alan III expressly tested the "accordance" R.C. 519.02 requires,s and found it

lacking. B..I. III, supra, ?( 12.

Cassell holds only that wllere a township's zoning resolution is so vague that a property

owner is unable to discern from it what uses he may make of his property, such a resolution

cannot be said to have been adopted "in accordance with a comprehensive plan." Ca.ssell,

paragraph 2 of syllabus. Cassell thus set a minimum threshold for unreasonable zoning (Icl. at

334-46), not a coinprehensive rubric for ascertaining "comprehensiveness" for satisfying R.C.

519.02's "in accordance with a comprehensive plan" requirement. B.J. Alan II provided that

rubric.

s Although arguably dicta, the court of appeals invoked Casscll and its progeny on remand in
notirig certain "vagueness" defects it detected in Congress Twp.'s zoning resolution as well. B.J.
Alcrn III, at ^ 13> Vagueness, however, was not an issue here.
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Decisions after Cassell, however, inverted its syllabus law. Cassell set a vagueness

threshold for minimally intelligible zoning. But subsequent decisions, invoking Cassell or its

progeny, have erroneously made a township zoning plan's mere lack of vagueness a separate

litmus test for satisfying R.C. 519.02's "in accordance with a comprehensive plan" requirement.

Some cases have misused Cassell to conflate the "zoning plar2" with the "comprehensive plali"

R.C. 519.02 identifies. Rzin2pke Waste, Inc. v. Henderson, 591 F.Supp. 521, 534 (U.S.D.C., S.D.

Ohio 1984) ("We conclude that a zoning plan * * * is a comprehensive plan within the meaning

of Ohio Rev. Code § 519.05."); White Oak, supra, 16.

Some courts have gone the full distance and deemed Cassell's "can I tell what I may do

with rny property" standard to be the .R.C. 519.02 "test for comprehensiveness." Ruynpke at 534.

This fundamentally misconstrues Cassell's holding and R.C. 519.02. Cassell turn.ed on the fatal

vagueness of a township zoning plan, and set a minimum intelligibilty standard; it did not

address what makes a"comprehensive plan" comprehensive. R.C. 519.02, moreover, refers only

to a"compreh:ensive lan," not a "comprehensive" zoning plan or resolution. In addition,

Runipke immediately grounded its misapplication of Cassell on classic "due process"

considerations (e.g., health, safety and welfare). Id.; see also White Oak, ^, 16. Thus, this line of

erroneous law has supplanted plain statutoty conditions to township zoning using basic

reasonableness (i.e., "due process") considerations not included by the General Assembly in R.C.

519.02.

Over time, Cassell's misapplication by courts has morphed into express judicial

repudiation of R.C. 519.02's clear mandate that townships may adopt zoning only in

"accordance" a "comprehensive plan":

Ohio law does not require a township to adopt a comprehensive zonitlg plan as a
condition precedent to the enactment of zoning legislation.
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BGC Pr•operties v. Twp. of Bath, 9th Dist. C.A. No. 14252, 1990 Ohio App. LEXIS 1026, *9

(Mar. 21, 1990) (township neither had nor borrowed a "comprehensive plan" in adopting its

zoning).

[T]he language of R.C. 519.02 does not require a township to gather statistics or
explicitly provide a foundation for its zoning plan.

T,Vhite Oak, supra, ^ 35 (township neither had nor borrowed a "comprehensive plan" in adopting

its zoning).

[A] township zoning board's decision to uphold a zoning ordinance cannot be invalidated
merely because the township does iiot have a comprehensive zoning plan.

Reese v. Bd. of 1rustees of Copley Twp., 129 Ohio App.3d 9, 15, 716 N.E.2d 1176 (9th Dist.

1998).

Moreover, these decisions negate R.C. 519.02's express "comprehensive plan"

requirement mistakenly relying in part on cases examining municipal zoning powers. As many

of these decisions do, the coux-t of appeals below invoked Central Motors Corp. v. City of Pepper

Pike for tlie oft-quoted phrase, "although a comprehensive plan is usually separate and distinct

from a zoning ordinance, it is possible for an ordinance in and of itself to be a comprehensive

plan * **." 63 Ohio App.2d 34, 65, 409 NE2d 258 (8th Dist. 1998). (9/30/13 Decision, ¶ 10.)

See also Reese, at 15; yl'hite Oak, 22; BGC PropeNtie.s, at 9. But these courts uniformly omit

the preceding Central 1Vlotors sentence, to wit:

Dhio law does not require a municipality to adopt a comprehensive plan as a condition

precedent to the enactment of zoning legislation. See R. C. 713. 06; R. C. 519.02.
(Emphasis sic.)

Central Motors, at 65. What municipalities do with their constitutional zoning power does not

control the zoning power the General Assembly confers on toNvnships.
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Thus, the Cassell-based cases continue distorting Ohio's statutory enabling act as

concerns township zoning power. They effectively exempt townships from R.C. 519.02's

"comprehensive plan" requirement, in violation of the statute and, as shown above, based in part

on inapposite legal assunTptions. They perpetuate an un-codified exception to R.C. 519.02's

explicit requirement for "accordance" between a township's zoning regulations and a

"comprehensive plan," invoked, oddly enough, only when a township uses no "comprehensive

plan" in exercising its zoning powers. Else, they have essentially re-written R.C. 519.02 by

decoupling township zoning powers from their explicit statutory condition, and by inlproperly

merging statutory terins (e.g., "coit.aprehensive plan" with "zoning plan").

Compounding C°assell's misapplication are myriad other appellate decisions that conflate

township and municipal zoning powers, or conflate constittitional muster and statutory

preconditions. Township zoning power is strictly statutory and expressly conditioned on

"accordance" with a "comprehensive plan"; municipal zoning power is constitutionally-based

and free of the statutory "comprehensive plan" limitations townships face.

This misapplication of authority cont.inues to compromise rational, long-range land use

development in Ohio's 1,300 plus towilships, and leaves land owners at the whim of local zoning

officials. In a well-reasoned dissent in the decision below, Judge Eve Belfance observed some of

the broader consequences this judicial circumvention of R.C. 519.02's statutory mandate

continues to cause:

Viewing the zoning regtilation as the functional equivalent of the compr.ehensive plan
without more essentially renders the requirement that townships zone in accordance with
a comprehensive plan "symbolic at best." [citation omitted] * **[B]y eliminating any
requirement of a separate comprehensive planning document, or at least evidence that
township actually engaged in a comprehensive, long-range plarming process, townships
can pass ordinances that technically pass constitutional muster but do not comport with
the legislative directive that such ordinance be enacted "in accordance with a
comprehensive plan," R.C. 519.02.
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(9J30/13 Decision, i( 37, J. Belfance dissenting.) A corrected point of law is badly needed.

IV. CONCLUSION

For all of the above reasons, this case involves matters of public and great general

interest. The court of appeals' split decision below involves a point of statutory construction

with state-wide implications affecting millions of Ohio property owners. The distorted

applications of Cassell, and their disharmony with B.J. Alan II, continue to produce

inconsistencies across the appellate districts. This Court's fairly recent pronouncements in 13.J.

Alan lI require a narrow but critical clarification, one which will quiet the substantial controversy

persisting in R.C. 519.02's application. Apple requests that this Court accept jurisdiction in this

case and allow consideration on the merits of these important issues.
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DECISION AND JOURNAL ENTRY

{I(I} Apple Group Ltd. appeals a judgment of the Medita Loixnty Cornznon Pleas

Court that denied its appeal from a decision of the Ciraxager Tawnship board of zoning appeals

and decl.ated that the Townsliip's zoning resolution was constitutional as applied to land that

Apple owlas in the townsIizl). For the following reason-s, this Court affirms.

1.

€+KZ} In 2006, Apple purcuased two adjacent parcels of land in Grangcr Township that

together foiiiiecl a reOungle slightly niore than 88 acres in size. The land is zoned R-I, which

requires cacb residential lot to be at least two acres. Apple Wants to maxiini^..e the number of

houses it can build on the lau.d, but does not want to simply divide the parcels into 44 two-acre

lots. Instead, it wants to cozacentrate the 44 houses on on.e part of'the propeaty and suiTound them

with undevelaped open space. According to Apple, its plan conserves resources azad preserves
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the natural features of thc Iaiicl, Under Applc:'s plan, each housing lot would be, oii avcrage,

approximately 516 of an acre in size.

tj(3) In 2006 and 2407, Apple consuIted with the towriskxxp's zoriuxg coxnmissio-n about

developing the 89 acres according to its plan. ln particular, they ciiscussetl xezoning, the laiid to

the less-restricted Rw2 designation or creating a, new planned conservation development ciistrict.

After several mectings, however, the zoning cU.mmission tabled tli issue. Apple, t}ieref4ore,

explored other ways of accorrxpl'zshin:g its goal.

M41 In September 2007, Apple submitted an application to the Township's board of

zaning appeals, seeking 176 zorAng variances, four for each of its 44 proposed lots. Specifically,

it asked for a variazice of the R- t clfstr.iuPs two-acre lot xuiu.izntim, 175-foot minimum street-side

lot frontage, 175-foot xnin3irzum contirzuous front yard width, an.d. 15-foot side-yard setback

requirenaent. After liolding several hearings oir the application, the board of zoning appeals

determined that what Apple was seeking was, essentially, rezonizig of its propexty. Explaining

that it did not have a.utliozity to rezone township property, tl3e board of zoning appeals derzied.

Apple's variance application,

JT5} APple appealed the denial of its variance applicatzoii to the Mcdiaza County

Common Pleas Cour€:, arguitsg that the board of zozairzg appeals had incorrectly refused to

consider its application. It also axgued that it was un.constit-utioiia4 for the Towtasb.ip to apply its

zoning reguiations to Apple's pioperty. The conurzon pleas court bifiircated the administrative

axzd con.stiti-itiorial issues. In October 2008, the court uPbeid the board of zoning appeals'

conclusion that the board did not have authority to consider the variance applicatioii because the

application was, in essence, an attempt to rezone the propez-ty. The court set A.pple's

constitutional clairns for aii evidentiary hcari.ng.
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{,1j51 Ivleaa.while, Apple colitiuu.ed to seek pei-inission fro.m tlxe Township to develop its

property in accordaTrce with its plan. After the board of zoning appeals der3i.ed its variance

application, Apple asked the zoning commission to reconsider whether the 88 acres colzld be

xezoiied as a planned. conservation development district. Following several hearings, the zoning

wmnzissi.on decided that it woulcl not recozaamend the rezoning of Apple's lancl. The Township

Board of Trustees subsequently denied App1e's retltxest to rezone its properrty.

($71 After the 'rowwhkp refused to rezone Apple's laiid to accommodate its

development plan, Apple s-aed the Townsbip, seeking a declaratory judgment that the

'X'ownsk-dp's zoning ordinance is unconstitutional as applied to its land. Upon request of the

parties, the coinnoii pleas court consolidated the declaratary-jud,gznent actian with A.pple's

administrative appeal, which was still pending.

{18} In November 2009, a lnagistrate held a hea-ring regarding the consti.tlrtional claims

Apple made in its adzninistrative appeal and declaratory judgment acl;ion.' Following the hearitig,

she recommended that the conunoa pleas coiu.t rule in favor of the Township. Apple objected,

but the common pleas cvurt oveiruled its objections azid eiitejred judgroent in favor of the

Tcwi3ship. Apple has appealed the ju.dgin.eiat entered in both cases, assigning four errom.

11.

ASSIGNMENT OF ERROR I

THE TRIAL COURT'S F,1NDING TFIAT CrR.A.NGI R TOWNSIIII' COMPLIED
V,I.TXI. R.C. 519.02'S REQ1r31UM'ENT TIiAT 1Ts ZONING m3OLUTION BE
ADOP`I'ED "IN ACCQRDANCE WITH A COMPREHENSIVE PLAN" WAS
A,t:rAINST THE MANIFEST Vwr}-,'IGHT OF TIJE EVIDENCE.

A-3
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.ASSIC3?^iMC`NT C)f, ERR:C}R. II

THE TRIAL COURT p',1.^1tED AS A IVIATI'^t^ OF LAW BY I)EC:LAItIlNG
`l:'HAT GIRANGER TQW-NSHII' COMPLIED WITII R.C. 519e02'8
REQUIREMENT TI-IAT ITS ZONING RESOLUTION BE ADOPTED "IN
ACCORDANCE WIT.II A COMPREHENSIVE PLAN."

(1[9} Apple argues that the Township's zoning resolution is invalid because it was not

adopted in accordance with a comprehensive plan. Revised Code Sectioi) 519.02 provides:

[A] board of town:ship trustees inay regalate by resolution, in accordance with a.
comprehensive plan, the location, heig,ht, bulk, number of stories, and size of
buildings and other structures, * * * percentages of 'lot areas that may be
occupied, set back building lines, sizes of yards, courts, atad other open spaces, the
density of population, the uses of buildirags and otb.er structures, * * * a:i3d the
uses of land for tracYe, industry, residence, recreation, or other purpases in tkie
unincoiporated territory of the tovrnsh.ip."

1-ipple argues that, under Section 519.02, "a coi-aprehen.sive plan" covers riiore than just zoning.

Rather, it is a township's chief policy instrunient which sets farth goals, policies, and objectives

regarding zoning, strec:ts, public facilities, publzc programs, and public lartds. Apple argues that,

because the Township does not have a comprehensive plan that is separate from its zoning

resolution, lhe xesoluti:on is invalid. Whether a zoning resolcitioti complies with Section 519.02

is a question of law that this Court reviews de novo, .B:.T. Alan t;{3. -v. Congress 'f'wp, Bd of

Zoningtlppeals, 191 Ohio App.3d 552, 2010-C?hio-f^449,1 7 (9th I?ist.) {B.J: Alan III),

{1JIO) Contrary to Apple's argument, this Caw-t has held that a townsli:ip's failure to

have a comp.rehensive plan "wlaxch is separate aixd di.sti-Det from a zoning ordinance does not

render tizaconstitutional azoziiiig ordinance." Reesc v. CopT.ey Tm^p. Bd. of 7rusfees, 129 Ohio

App.3d 9, 15 (9th Dist.1.998); BGC I'ro,ps v. Bath ,€ irp., 96h Di.st. Summit No. 14252, 1990 W'I.

31789 *4 (Mar. 21, 1.990) {<`Cthio law does not reqtiire a townslaip to adopt a comprehensive

zoning plaia as a condztiozi preccdeiit to the enacunent of zQiaiz1g ieglslatioi}."). In Reese and

BGC Properties, this Court noted its agreeineiit with the Eight13 District Coutt of Appeal's
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decision in Ceiztrcr.IMotors Crarp; v. CitY OfPepper Pike, 63 Ohio App.2d 34, 65 (gth Dist.l979),

in which the Eighth District explained tliat, "althoiigli a comprehensive plan is usually separate

and distinct fiom a zoning ordinmicez it is possiblG for an ordinance in and of itself to be a
w

comprehensive plan 'Yee also Columbia Oldsmobile, Inc. v. C'it,y , c►fMontgomery, 56 C}h.ia

St.3d 60, 67 (1990) (Brown, J., concurring) (".A.s many cout-ts (incltiding our own) liave

iccagnized, aweZl-da•afted zozung ordinance can, by itself, conslitute the `comprehensive

plan."). Accordingly, the fact that the Township does not have a separately designated

"comprehensive plan" does not mean that it did rtot have authority to create a zoning resolution.

{lf1l} The purpose of thc "comprehensive plan" requirement is "to prevent `piecemeal'

or `spot' zoning * **." Sciolo Haulers, Inc. v. Circleville 7"rovp. Zoning Bd of Appeals, 4th Dis#.

No. 80 CA 7, 1981 WL 6022 *1 (Sept. 18, 1981). A coraprehensive plan allows someolae

purchasing property to "detelm-tine in advance to what use t1t-at property could be put." C'crssell v.

Lexington Twp. Bd. of Zoning Appeals, 163 Ohio St. 340, 345 (1955), l.t also preveu.ts zoning

laws axxd regulations from being "exercised in a7.} arbitrary or unr.easonable martner,°" M. In

Cassell, .iior example, the O]iio Supreme Court eonclud.cd that a zoning resol-RZtion tl-iat allowed

one square mile of tt-ie township to be used ^`or. "farming, residt;zxtial, coxkim.erc;ial and recreational

purposes," but failed to ctesipiae: which pails of the affected area could be used for each or any

of those uses, did -not constitute a comprehensive plan. Id. at 345-46. TYie Supreine Coiu-t also

-noted that, altlzougli the township denied a recluest for b.ousing permits, in part, because the

proposed lots were too small, the zoiiing resolution made "no provision for lot sxzes, setback

buildi-lxg lines, siz.es of yard, couits, aixd other open spaces or any other of the iteia3.ss permitted to

be regulated by [tlae predecessor to Secticn, 519.02]." Ici. at 346. According to the Cour.t,

"[t}here being no yardstick in the regulation by whicli the zoning cozninission coiild possibly be
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guicled, we can come to no conclusion othfu tlxau that the eonimissiorl in this instance acted

arbitrarily and unreasonably in refusing to isstie the perxalits." Id.

(1[12] Apple argues that the n-iore reeent decisioiis of this Court and the Ohio Supreme

Court in .B'.,T. Alan Co. v. Cangress Twp. Board Qf Zoning Appeals, 124 Oh.io SUd 1, 20043-Ohio-

5863 (B.J. Alan 11), prec.tude a zotiing ordinance f:rozn satisfying Sectiort 519,02's

"comprehensive plan" requireinent, The issue before the Su.prenle Cou;l in .73J Alan H,

however, was whether "the com.prehezisive plan required by the stattite must be a plat'i developed

by the township itself or whether [a] towziship may rely on a comprehensive plan created at the

catuity level." Ia'. at 11' 1. After determining tl7at a township could rely c^ii a couniywide plan, the

Supreme Court then considered whether the Wayne Coutity plan that Congress Township had

relied ozr was "a comprehensive l.^lati and whether its breaelth includes Congress Tdwwhip." Id.

at 32. The Supreme Couit did not address whether azoiaing ordizaarace itself could satis#y the

comprehensive plan recluircn.ient. {7zi remand, this Court recogzuzed That B.J Alan involved a

diff-ereiit issue, writing:

[T]he facts of Cassell a-od other cases cited by thc parlies are distinguishable £ron-I
1he facts of the case at bar. For exampZc; in Cassell thc Supremc Court examined
whether a comprelzensive plan existed within the zoning resolution itself a.:nd was
not faced with the qtiestion of whether a regulatiozr cozuplied with a separate and
distinct plaii,

B..T. Xczn III, 191 Ohio App.3d 552, 2010-Ohio-6449 at17.3.

{',̂13.j Upon review of tho decisions of this Court a.nd the Supreine Court in B. Alan II

and I1T, we canclucle that t.laey did not overrulc this Court's holdings in Reese aiaci BGC.

Praper•taeas. The fact that the Supreme Court held that a zoxdng resolutiox3. satisfies the

"aarnprehcnsive plan" requirernei2 t if it is adopted iin accordance with a couixty's mastei° plari

A-6



7

does not m.can that that is the only way tbat the requirern.ent can be met. We, therefore, reject

Apple's arguinent tizat a zoning ordinance eazznot constitute a comprehettisive plan.

11141 Apple next argues thaf the Township's zoii.iug ordinance does not meet tlie

requiremerits of a coinprehe.nsxve plan and, therefore, it was not made "in dccotdance with a

corn.preliorzsive plaii." under Secti.on 519.02. The d.efinitzon of "comprehensive plan" taas

generated much debate.

The requirement that zoning decisions be made `in accordance -with a
comprzhensive plan' was contained in the original Standard Zoning Cnabling Act
(SZEA) issued by the United States Department of Commerce in 1922.
Approximately three-quarters of the states [including Qlaioj have adopted son-'e
foiTn of the SZEA, and typically include the `in accordance with a comprehensive
plan' requirement. The tein 'comprehensive plan' was not defined in the SZEA,
and so both its purposo and confines of legal sufficiency liave not been well
u.nderstoocl or enforced.

klixoka.wa., Making Sense o, a "Misundey-s.tanding of the Planning Process": &arnaning the

Relationship Betiveen Zoning and Re.zcrnzng Under the Change-or-Mistake Rule, 44 Urb. Law,

295, 299-300 (2012).

t115) 'I'wo years after thc. United States llepartment of Commerce issued the final

versioxx of the S7EA, it isstied the, Staikr.4ard City 1'lamkng Enabling Act, wbich gave local

gaverntnerits "the discretion to develop s^ubstanlivc plamiztg policies." Attkisson, Putting a Slop

to Sprawl: State Intervention as a 7ool for Growth Manrxgetaient, 62 Vand, L.Rev. 979, 991

(2009)s see R.C. 713.01 (allowing tb:e creation of city planning conu-nxssions), R.C, 713.22

(allowing the creatiGia of coca:zxty planning commissions). The Standard 1'lannixig Act did not use

the tenn "cornpreb.exzsive plaW" lik,e tlxe SZEA bxit did use the tern-i "lnaster plati." Sullivani &

Bragar, Recent 1.7evelopments in Cornprehensive Planning, 44 Ui°la, Law. 615, 615 (2012).

Becau.^^c the Standard Planning Act makes planning optional, hovvever, "most state coLIrts [^a.ve

becsaj reluctaia[t] to requ.ire consistency between zoning regulations and a separately adopted laiid
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use plan." .Att.kki:ssflii, 62 Vand. L.Rev. at 991. Instead, the majority view "is t.liat coirxprehensive

plannin.g requires some form of forcthaught and reasotled consideration, as opposed to a separate

plan docutnent that becomes -at), averarchuag constitution guiding development." Stillivan &

Ric.hters Out of tlie Chaos: Toivards a National System of Land- Use Procedures, 34 Urb. Law.

449, 454 (2002), The minority view, on the atlZer hand, requires "the comprehensive pla.za [to he]

azi indepeiident docunxen.t separate from the camprellensive zoni.ng ordinance." f3eizintencli,

Conment, The Role of the Cc1mprehensive Plan in Ohio: Moving Away fi•oiti tlle Traditional

Vieut,17 U, Dayton L. Rev. 207, 217 (190 1).

{116} As explained earlier, this Court has followed the majority view th.at azozzing

resoluti.oon itself caf.i satisfy t1Z e comprekzersive plan requirement. Under the majority view, "the

term 'comprehensive' has €hree meanings: (1) comprehensive in terms of addressing an entire

gee►grapb.ic area; (2) comprehe:nsive in terms of ltaving a.n. `aZl-encompassi-og' scope; aitd (3)

comprehensive as in a separate long-term plan.t^ing ctocuFn.ent" as oppused to a temi.^brary

duration. Sullivan & Richter, Out of'the Chaos at 453-454. To be "all-encompassing" under the

second prong, a zoning ordinance must address a xiumber of factors such as use, height, and azea.

Id. at 454. This Court's analysis is also guided "by the broad principles out:lined by the Supreme

Coui-t of Ohio," which it-tclu.des "that a person should be able to examine a zoxa%ng resolution in

its entirety and ascertain to what use propcrty may be pui." 13.J Alan 111, 191 Ohio App.3d 552,

2010-Ohio-5449 at g'[ 14. Accordzngly, tlae resolution must "dc£'ine witli certahi1:y the location,

boundaries and areas oftbe " * * distxicts[.]'> YVhite Oak Prop. Dev., 1.L.C, v. 1Vashirzgton :I'wp,,

12th Dist. Brown No. C142011-05-011, 2012-0hicr-425„1[ 16, quoting Village of Yfe,rt7ake v.

L=1riek, 52 Olaio Law Abs. 538, 541 (8th Dist.1948). In Wliite Oak, the Twelf-th District Court of

A^.zpeals detca-m.h.led that a tovvnsllip zoning ressolutiaza set fai-th a comprehciisive pIan beuaiise
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the resolution and accornpanying maP. "(1) reflect current land uses; (2) allow for change; (3)

promote public health and safety; (4) unzfoz7nty classify similar areas; (5) clearly define district

locations and boundaries; and (6) ideixtify the use(s) to which each property may be put." Id. ai:T

46.

{117} In the instant case, the trial court adopted the decision of th^:e magistrate, who

concluded that the 'f ownship's zoning resolution had been made in accardance w.ith a

comprehensive plan. In her decision, the rnagistrate considered

1) whether aii individua.l is able to examine the zoxxing resolutioai asacl ascertaiii to
what use the property may be put; 2) whether the text of the zoning resolution. is
consistent with the wa^^g map wliich slioivs the location of the vari:ous zoning
classifications, a-ncl 3) whether the zoning plan includes business or industrial
zoning districts.

Sbe found:

fT]he Granger Toxxn7sltip zoning resolutiot ► fian.ctions as a comprehensive plan. A
review of the resolution shows that it covers inany factors, including, but not
lxmited to land use, cotnzn.ereial development and eontiitional zoning terms. It
sets forth specific goals ancl embodies the vision of the residents of the township
for future development. The goal o.f. the resolutian is "to promote and protect the
health, safety, morals and welfare of the residents of the unincorporated area of
Granger Township * * * and to conserve an:d protect property and property
values, and to provide for the maintenance of tho rural character of [thej
Township, and to manage orderly grcrvaai and development in said Tova-oship„
while allowing for "reasonable flexibility for ceala:ixi kinds of uses "

She also found that the

resoltition is general in xxature but it also con.iaims specific zoning districts to
manage groivth and ret[aizil the rmal character of the toSvnship. The resolution
provides the inform.ation u.eeded for property owxiers to make decisions about
public and private anvesti-nent. It also provides a basis for zozuDg and conditional
use clecisions which will control spot zoning."

The trial court adopted the u.iagzstrate's fanc3.iugs,linding tkiem to be "correet.SF

ffl.8} Apple argues that thc trial court's Encizrigs were against the manifest wezght 01"

tlac evid.ence, Whezi re;vie-cving the manifest weight of the evidence in a civil case, this Cotu-t
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"weiglis tlle evidence and all rcasorable inferences, considers the cred.ifaility of witnesses and

d.etermirxes whether in resolving conflicts in the cvidezice, tlre [fiiider of fa.ctj clearly lost its way

and created such a zxaanifest miscarriage of justice that the [judgment] niust be reversed and a

new trial ordered." Easiley v. VoIk-raaan, 132 Ohio St.3d 328, 2012-Ohio-2179, 120, quatiaag

:Ie ►varran v. Simon, 141 Ohio App.3d 103, 115 (9th Dist.2001).

{j19} The Township's zoning resolution and map divides the T+ewtiship into six

different districts: two residential, three commercial, and oiie industrial. '1liere is also a planned

developrncnt district that ovcrlays patt of tlle R-1 resideiitia1 and C-2 general conunercial

districts. For each district, the zoning resolution sets out use, heigl-it, and area restrictions. It

defines wiih certaility the location and bQundaries of esr<:h zozae. The zoning rresoltttion also

provides separate rcgulations regarding the placement of signs and wireless telecoialrnunication
., .^

towers.

{1120} tJpnis review of the zoning resolution, we coxxclur3e that there is some competent

credible evidence in the record l:iom which the trial court could have found that it is "a

comprehensive plan" under Section 519.02. See Cariton vRicldell, 72 Ohio Law Abs. 254, 256

(9th I)ist.1955) {" The BrunsvAck ToNvn.ship zoning resolu.tion is comprehensive, for it provides

for agriculture in all zor7es (whicl) is usually the predominant lise of township lands), business

and carnxncrcia.l uses (to provide food, diug an.tl departmcaxt sto.res, and other such uses), and

residenccs."). The zoning resolution addresses the entire geographic area of the Township, is all-

encc^i-npassing in that it adciresses use, height, and axea, and it is interided to opezate ox1 a

perrnanent basis to manage the long-tcrm grov,rtla and developtnciit of the Towxasbip. Jn addition,

a persoYi ex.arraiziing the "zonizag resolution in its entirety [can] ascei-tai-7 to what use property

lnay lic put.°" Ii..l: Alan I.l.i, 191 Olaio App.3d 552, 2010-Ohio-6449 at 14. Further, the
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county's deputy planning directoy testified tllat, eveia though the toyvnslsip does not have a

sepalate comprehensive plan, the zoning resolution functions as a cvinprehezisive plan. We,

therefore, conclude that the court's decision is not a.gaiiist the manifest weight of the evidence.

The trial court carrec.tly deteranined that the zoning resoluti.on was adopted "in accordance with a

comprehensive plan" under Section 519.02. Apple's first and second assXgrmaents of error are

overi•uied.

ASSIGNMENT OF ERR.OR f€1

TI'lE TRIAL COURT ERRED AS A MATTEF. OF LAW B^.' DECLAtZINC'r
TI-TAT Tk-lE GRANGER TOWNSHIP ZC7NINC RESOLUTION, AS APPLIED
TO PROI-IIBIT APPLE'S PROPOSED USE, WAS NOT ULTRA VRGS AND
IN EXCESS OF THE TOWNSHIP'S STATt1T®RY ZONING POWERS
LINMER.R.C. 519.02,

1123:1 Apple next argues that the zoning resolution's 11-1 district's area restrictioris are

not z•easonably related to the two puiWses that are allowed under Section^: 519.02. A.ccording to

Apple, Section 519.02 allows towzgslii.ps to inipase area restrictions only if they are "in the

interest of the public health and safety." The nzagistrate determined that the area restrictions

were p.eimissil3le hecaiise thoy preserve the aesthetics of the com.muirity and, therefore, liad "a

substantial relatianslizp to the general welfare of the public." Apple argues that, under Section

519.02, an area restriction is not allowed merely because it Vill proinotc the "genexal welfare" of

the comrnunity. It, therefore, argues that the Township exceeded its statutory authority.

11,221 Apple's argument fails because it cites lauguage from an attempted aanezzdiixzent to

Section 519.02 that was rulecl unconstitutional. From 1957 to 2004, Section 519.02 provided

that towi-ish.ips could enact zoning xesolutions "[fJor the purpose of promoting the pu.blic.he,-,dfh.,

safety, artd morals" of its residents. In 2004, the General Assembly a.menderl the scction to allow

zoning that is `irt the interest of the public l7ea.ltli, safety, convenience, confort, prosperity, or
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general v,relfa,re rater that sazne year, the legislature atterpptecl to amend the language of

Sectiou. 519.02 again. Under Senate Bill 18, use and area resti:ictions would be allowed only if

they were "in the interest of public health and safety[.]" The bill was deteimined to be

unennstituticanal, however, under the single subject clause, Akron Metro, .Ilous. Auth. Bd of

Trusdees v. State, 1Otti Dist. No. 07A:P-738, 2008-Ohio-2836, 12$. Sec also Riebe Lzvirzp, Trust

v. Concord :I'witz, 11th Dist. Lake No. 2011-L-068, 2012-Ohio-981, 122, 25-29 (agreeiag that

Senate Bill 18 was unconstitutional and explaining that a 2006 amendd7.nent to Section 519.02 did

not reenact the amendments tliat were attempted in the un.coristitutiozia:l bill).

(12:3) Because Senate Bill 18 was uncotistitu.tional, the #:rial. court did tacat err when it

determiried that the Towirship 1za.d authority to 7one in tlZ e interest of the "general welfare."

Apple's tllird assignment of error is overruleci,

ASSIGNMENT OF ERROR. IV

THE TRIAL COURT ERRED AS A MATTER OF LAW BY DECLARING
THA'1' '1`EE GRA.N^ r̀Elt.. TOWNS14I1' Z{JNlNCi RESOLUTION WAS
tjONS`Il:tt1TIONAL AS APPLIED TO PROHIBIT APPLE'S PROPOSED tlSE
OF ITS PROPEX.'1'Y.

{lf24} Apple also argues that the trial court iticarrectly analyzed whether the `Iownslaip's

lot size and fi-ontage requirements substantially further any legitiina.tc 7.0uing objective. It

contends that th^ prohibztion of its proposed use of the 88 acres cloes not substantially advauce

the dJ:StY].ct'S,"rllrill chal'aCter" 'ctnd "open `u'p.?tce" obJectLves.

{1(25} "In an appeal wlaich cballeztges the constitutionality of azoiring ordinance as

applied, the issLic for detertnixiation is whethu the ordinance, in proscribx;ag a landowner's

proposed use of bxs land, has any reasoaaable relationship to the legitiixaate exercise of police

power by th)e naunicipAty." Viobil Oil Carp. V, Git,}f of Roclc^1 River, 38 Ohio St.2d 23 (1974)a

syllabus. While Mobil Oil involved a mu.uicipaiity, the parties agree that tlre sazrxe test applies in
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this case. See Valley Auto Lecrse of Chc^grin Fall.s; Iric. v. 4ubarrn 3'yvp. .Bcl. of Zoning APper.els,

38 Ohio St3d 184, 185 (1988) (applying Mobil Oil in a case challenging the canstitLitiorzality of

a tc.)wnship zoning resolution).

Ia a constitutional ai3alysis, the object of scrutiny is the legislative action. T.he
zoning ordinance is the focal point of the analysis, not the property owner's
proposed use, az7d the analysis begins with a presumption that tite orc3.iiiance is
conslitutional. The analysis focuses on the legislative judginen.t underlying the
enactment, as it is applied to the particular property, not the rnunicipal.it-y's failure
to approve what the owner suggests niay be a better use of the property, If
application of the zoning ordinance prevents an owner from using the property in
a particular way, the proposed use is relevant but only as one factor to be
coDsidered in analyzing the zoning ordinance's applicatiozn to tlie pazl-icular
propeity at issue.,'

Jaylin Irauesrmenls, Inc. 1r Aforeland I-lills, 107 Ohio St.:3d 339, 2006-Ohio-4, 11 1.8. "The

challenge rnust focus on the constitutionality o;E'th.e ordinance as applied to prohibit the proposed

use, not tlto reasoiaableness of the proposed i.tso," -1d. at 124. Accozdingly, the question in thi-s

case is whetlZCr the zoning resolntion, insofar as it prohibits Apple from constructing a

development of 44 hoznes on lots ranging from 0.7551 to 1.0934 acres with less than the required

frontage and setback reciuirements has any reasonable relationship to the Townsbip's legitimate

exercise of authori-ty under Sectiozi 519.02. Mobil Oil at 29; ,Iayliia ai 120;13GC Praps. 9. BaPh

Twp., 9th Dist. Summit No. 14252, 1990 WL 31789, *3 (IvZar. 21, 1990).

{¶Z6} In adopting the zoiiing resolution, the Tcrwnship's hoard of trustees made the

legislative judgment that they wanted to maurtaza^ the zaral character of the # ovanshzp. Accardix^g

to the zoning rest?lL2tioll,, the torril "rtaral" Illcaixs "[flovv--density housing, country/agrarian tise-sy

and green space." The trustees detcrzninet3 that for housing to be considered lowYdWnsi.ty, each

lot would have to be at le^t two acres. The resolution defines greeia space as "[u]ndeveloped

open space lacki-ng a structure i:ricluding but not limited to fields, pastures, fcsrest, and naowed
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and maintained g-rass," Open space is defined as "[aln area of land wlaicla is in its nattual state.,

or is developeci ort1y for the raising of agricultural crops, or for outdoor recreation."

{1271 The United States sSizpretn.e Court has recognized that it is a legitimate goal of

govel7un.ezits to regulate housing density to "discourage the `premature aiid unnecessa.ry

conversion of open-space l.arid to urban uses' and protect residents fram the ill

effects of urba:niization." Agins v. City of :('iburaon, 447 U.S, 255, 261 (1980), quoting

Cal.Govt.Code 65561. Apple's proposed plan, although providing for na.oz^•e opem space than a

plau that siinply divides the 88 aGres into 44 two-acre parcels, clusters 44 houses oii one part of

the propeity on lots averaging less thari one-acre in size. All together, the 44 homes would be ori

less than 37 acres ©fla.rd.

{128{ Apple argues that Section 519.02 does not allow tova.nships to regulate lot size,

orily popzlation density. Wbat Apple overlooks thou.gb is that it is by limi.ting the pertnissible I

nuinbez° of hoiues per acre that a towns.l3ip regulates popul.ati_on density "as only a certain number

of residents would live in each liotrte." White Oa1^ 2€112--Ohio-425 at 1 26; .Ketchel v.

Bainbridge T3 vp., 52 Ohio St.3d 239, 242 (1990) (explain:ing that establishi:ng lot sizes is a

coinmonly approved technique for limiting population density).

{T29,t Apple argues that its plan actually results in lovver popitlatiozz density because the

R-I district allows duplexes wbile its lslan does not. Under the R-1 clistrict,liowever, the most

duplexes that cQukl be constructed cin 37 acres is 18, resulting in a total of 36 households. That

is less than the numE3er of househalds that Apple proposed for the 37 acres. In addition, the two-

acre lot and frontage recluzrernen.ts advance the Township's aest7aetic interest of presez-ving its

rural character. 14^arachi,se Deuelopet•s, .Inc, -v. City of C.irtcint3ati, :30 Ohio SQcl 28 (1987),

laaragxapb. two of -khe syllabus ("rhere is a legitimate govern.menta.t interest in maintaining thc
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aesthetics of the comnnunity ancl, as such, aestbetic co.nsiderations rn.ay be taken into accouzit by

the legislative body in eiiacting zoning 1egislation,"); aS`rnythe v. Buller Tlvp., 85 Ol7io App.3d

616, 622 (2d Dist I993) (jTjhe appearance of a eommuni:ty is closely linked to its citizens'

happiness, coinfort and general well-being."). According to a Township trustee, under Apple's

plan, the houses wou.ld look just "too close" together. "f he county's c3:eputy platin.iuig director

also testified that areas with one-acre lots are generally not considered. "rural "

tT3{1} Upon review of the record, we conclude that the tr'ial court cokxectly deteimined

that the Township's zoning resolution. was constitutional as applied to Apple's property.. The lot

size, frontage and setback requirements reasonably advance the Township's legitimate goal of

maintaining its rural character. Apple's plan to cluster homes on less--than-one-acre lots conflia.ts

with the To•wnship's visioii of what constitutes low-density housing and its vision of what

constitutes a rural landscape. Apple's fourth assignrn.erzt of error is overruled.

CONCLUSION

tl^31) Ihe trial court cor.xectly determined that the Township's zoning resolution

complies with Revised Code. Section 519.02 and is riot un.constitutiorr:al as applied to Apple's

property. The judgrnent of the .IVleditia. County Common Pleas Court is affilnaed.

Judgincnt affirmed.

There were reasoiiable grounds :tor this appeat.

We order that a speGial mandate issue otzt of this Court, clirecting tlae Court of Common

Pleas, County of Medigia, State of Ohio, to cardy this judgxaeiit into ea.ecutiorl. A certified copy

of this joLirnai en.try sha.ll constitute tlie zxlazidate, ptirsuaiit to App.R. 27.
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h-nmediateiy upon the filing hereof, this dociiixzent shall constitute the joLiimal entry of

judgment, and it shall be file stamped by the Clerk of the Couit- of Appeals at w.hicla time the

period for review siial.l begin to run. App.R. 22(C). `Phe Clerl;. of the Court of Appeals is

instructed to mair a xiotice of entry of this judgment to tl-te parties aaid to make a r:otation of the

mAzng in the docl{.et, pursuant to App.R. :I0,

Costs taxed to Appellant.

^ t -

JENNIFER kIENSAL
FOR THE C;OURT

MOORE, P. S.
CONCU.R.S.

BELFANCE, J.
DZSSENTING.

11(32) 1 respectfuily dissent fi.ona the judgment of the zn.ajority as I woiitd conclude that

the evidence does not support the conclusion that the zoning resotutiozi was adopted in

accordance with a comprehensive plan as reqLiired by R.C. 51 9.42.

t133} Tkie law in this area is far from clear, stcmn.ling in part from the lack of a

definition of "comprehensive plan" in the statutory schetine. See Meek and Pezrint.au, Ohio

.l'Zanning & Zoning Lcnv, Section 4:39 (2013) t,°`Ohio courts remain uncertain abeiit what a

comprehen:sive plan is due to the lack of a precise definition in state statutes."). '1 he phrase "in

aceorda.rzGe with a comprehensive plan" origitzated in Sectio-n 3 of the 1926 Standard State

Zoning Enabling A..c.t (°`SZEA"), which has been adopted by approximately 75% of tb.e sta.tes.

See SuIlivm), Recent Developments in ConyarElzensive Planning Lczii; 43 Urb. La.w. 823, 823
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(2011); Iu3eck and Peaihma.n: at Section 4;38. The phrase is zzot ciefined in flie SZEA exthcx;

however, afaotnote to Section 3 attempts to clarify the pla€•ase by providing that, "`[t]his will

prevent haphazard or pxece3neal zoning. No zoning should be done -wa.thout such a

comprehensive study(jS4 (Em.phasis oxn'stted.) 11leck and Pearln.^zan at Section 4:38.

{lf344 Notably, the individual who coined tt-te phrase, l-larlar€d Iiartlaoiozriew, indicated

that the fQllouJir€g studies should be made in advance of draft-ing azon.ing ordinance: "existing

-use of land and buildiugs; riew buildings eYected by ^f^€ve-year periods; building hei.ghts; lot

: . . ,
widths; front yards; population density; population distribution; topography; a€id computation of

areas for different land uses." .Id. Additionally, he believed that

there should be available a major street plan, a transit plan, a rail and water transportation
plan atYd a park and recreation plaus in other words, a caro.preliewive city plan. Without
such a compre]hen.sive city plati, ttac fiamers o_f the zoning plan must make numerous
assuin.ptions rei;arding -ffie fu€ure of the city in respect to all of these matters without the
benefit of detailed izifor€nation and study. Zoning is but o€ie element of a comprehensive
city plan. It can neither be completely comprehensive nor permanently effective unless
tuadertalCer€ as part of a co€npzr-hensive plan.'

Id.

flf35} Despite the above language, whzch would suggest that a comprehensive plan is a

separate documeiit apart fr,om the zoning regulatio.n, the trekzd in the past in Ohio has been to not

require the existence of a separate docu€nent apart from the zo-nir€g regulations to satisfy R.C.

519.02. ^.^ee Benintendi, Camment: 7'lie Role of the C"©mpt•ehr;nsive .Plan in Ohio: Moving

Away from the 'i'r•aditional View, 17 U.Dayton L.Rev. 207, 220 (1991); see also Calurnbia

Oldsmobile, Inc. v. Montgomery, 56 Ohio St3d 60, 67 (I990) (Brown, J., concuriing) {"As many

couits (including our own) have recognized, a well-d€:afted zoning t€rdinance can, by itself,

'While Mr. Bartholoznew was 'focused oix city plann.ing, vahlch would likely involve
elements that would not be involved in tciwnship plazariing due to the inherent differeiaccs
between citie.s and townships, the underlying priz-iciples he articulates are c(lua3l.)T applicable to
township plannin;.
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constitute the `coznprehensive plari.73)). This Court l-ias evci-i stated that "Okaio law does not

require a townsliip to adopt a comprehensive zoning plan as a condition precedent to the

enactin=t of zoniiag lel;islation. Failure to have a;r.,oniug plan wlaiili is separate ancl distinct

fiorn a zoning ordi.nance does not render a7-oning oxdinance unconstitutional," (Iiitei-nal citatioal

omitted.) BGC Properties, Inc. v. 7'ivp. of.f3at-h, 9th Dist. Surrznit No. 14252, 1490 WL 31789,

*4 (Mar. 21, 1990). Notably, BGC .Pr-opertdeAs and the cases like Reese v. Copley Tlvl,7. Bd or

Trustees, 129 Ohio App.3d 9 (9th Dist.199$), which rely on it, in t.urn rely on Cent. Motors

Cor,ia, v. Pepper Pike, 63 Ohio .App.2d 34 (8th Dist.1973). Tlie problem with relying on f entYUr

Motors in azay case dealing with township zoriin.g is that Central Motors involved a xrkunicxpality.

See Central MotQts. LTnlilte tovvaslrips, which are governed in part by RC. 519.02, "[t1he legal

power of Ohio munxcipal corporations to undertake activities which regulate land use is not

dependent on the state legislature's enactment of enabling statutes." Bezlintend`€ at 214y215.

Thtzs, there is no statutory require7nent tba.t municipalities zone in accordance with a

comprehensive plan.. See Columbia C1ldstnobile, Inc, at 66. Th=l:'are, tlao analysis undertal(en

in the znUnicipal zoning cases is Iitnitcsl to arm#yzing wlaei:her the zoning regulations comply with

constitutional Iiinitation.s; however, in the cases involving toiyn..ships, coarts must also deterrnine

whether the resolution complies with the statute, Unl'or-tszn.ately, given the crrnflatioti of

constitutional stan.daxcls pertaining to naunzcipa.lities and the separate statrttory naanclate

pertaining to tc3wnsb.ips, Ohi.o jurisprucience has not truly focused -upon the meaning of the plain

language of R.C. 51:9.02 nor attempted to glears the legislative izitent u:czdezlyiiig its cn.actment.2

^Ft^r example, it is evidexxt that in repeatedly erriployii7g the phrase °`iz^. acctirdance v^it^: a
colnprehensive plaza" in R.C. 519.02, tiae legislature v^aislied to avoid slaort-term, pzecemeal
development of. Ohio townships. A.s such, the legislature, in nxanciatin, the "coa^prehen.sive
plan" 1•ecluireznent, recognized that proper long-range planz,,ins is essential to fostering and
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Nonetheless, irresliective of wlietlier ilie comprelierzsive plan is a separate docunn.crlt., or is

ultimately housed within the ordinance itself, R.C. 5 19.021 expressly states that towtiship zoning

rcgiilations must be "in accordance with a coznprehensive plali1.]>"

{1(36) Moreover, recerit case law from the Ohi.o Supreme Court suggests that townships

are reqtiired, pursuant to R.C. 519.02, to ezigage in some form of plann.zng and study that wo-Lild

formi the basis for the creation and adoption of tlicir zo7iing regulations, See B.J. .fllan Co. 1^

E'ongress T-wp. Bd of Lonirtg, 124 Ohio St,3d 1, 2009-Ohio-5$63, T 32-42 (noting that Wayne

Coiizi:ty's plan constitzited a cnr,iprehensive plan as it "present[ed] a thol.otigl.i study c ►f the region

and set[] fogth comprehensive lao:ci-4ase goals for the county[]"). It wouid seein that, if the

Supreme Court was inclined to take the position that a zoning regulation and a comprehensive

plan were one a.izd the same, it could have used }3J Alan as an opportunity to clarify the law in

this area> Thhus, instead of examining whether the county's plaii was a comprehensive plan, the

Court could have chosen to examine the zoning regulations to see if they constituted a

co7nprr;hcnsive plaa. Sorne coni.mentators ha.ve even suggested that 73J Adctn indicates that R.C.

519.02 requires tkxat "zoning rnust be consistent with an independently prepared comprehensive

plan that is adopted separately." IvJ[eck and Peariman at SectAon. 437.

{1137) Even if a zoning regulation can still coiastitute the expression of a cornprehensive

plan, there are problezn.s with taking this approach wlaere there i.s zio evidence that the tciwnsl>i.p

engaged in a thornugh and long-ranl;e plannhig process.. Viewing the zoning rcgzilatiofi as the

functional eqtiiUaleut of the eomprehensive plan without more essentially renders the

requirement iliat towzzslaips zone in accordance witl:i a cemprebea.sive plan "symbolic at best."

Bezuntendi, 17 U.Dayton L.Rev. at 227. This is so, because "[z]onix.tg regulatioDs which are ziot

maxir,iizing economic deuelopzncnt as such entails identifying and inaxirnizing regional
strengths as well, as developing sul7poiting infrastructiire.
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required to conform to a souild, long-ran.ge comprehensive plaz2 azc nczther truly cornprehensive

inna-t.ure, nor do they provide necessary limitations u.poD local gvvemmental bodies or acleqtlate

protection from possible arbitrary and d.€scrinainatoiy actiozr to landowners." Id,

[A:bsen.t such a requirel-aent], a zoziing boarcl in Ohio may enact a coriiprehensive zoning
ordinance or zonirzg amendment, eitf= through atithorization from the state via enabluig
legislatior ► or thrQugli the home rale provision of the Ohio Constitutiozr, and be asstlred of
its validity so long as the ordinance or anaendmcnt is not violative of the due process or
equal pr.otection clauses of the United States Constitution.

Id. .at 224. In other words, by eliminating any requirement of a separate comprehensive plaruiing

document, or at least evidence that a township actually engaged in a comprehensive, lozig-ratsge

planning process, townships ca.ri pass ordinances that teclintcally pass cozistitutional nattster but

do not comport with the legislative directive that such ordinances be enacted "in accordance with

a comprehensive ptan." R.C. 519.02.

{I[38) While it would seeni that the legislature envisioixed a separate and com.preliensive

plarrning process culminatirig in a separate document called a comprehensive plan., I recognize

tFie current statc of this Couzt's precedent. Nonetheless, I wotAd hold that, in order for a zoning

resoluiion or ordinance itself to constitute acoznprehensive plan, there znu.st be some

den.lonstration that the zcrnizag resolution or ordinance is based upon infarr.oatxozz fihat would

evidence long-range, coz3aprehensive platu-^.ing aY3d that the xesulting zoning resolution or

ordinance was intended to constittttc the comprehcusive plan of the township. A.bselit some

evidence that the towazship intended the resolution to actu.ally be the ultimate expressioiz of the

comprehensive plan anrl that it engaged in comprehensive planning in developing the zcsohition,

townships could create 1:esolutiozas vvithoLtt gathering any pcrtinen.t inforiraatiorz or conducting

any laaxg-range planniz?g. Ne^netheless, in situations wlacrc a zorr7.ng resolution is automatically

deci7-iecl synonymous with a comprehensive plan, sueh resohttioris aue deemed in. compliance
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with R.C. 519.02 merely because the resolution could be viewed as a compre.hen:sive plan, Just

because a resolution could be a co;rn.prehensivc plan ctoes not inean tliat it wa1s in.tencled to bc so

whe.D it was created. Likewise, just because a resolution appear°,s comprehensive in that it

provides for a variety of zoning, does tzot necessarily mean it was the product of thorough,

compre:hexisive planning. Requiring evidence of tlte foregoing would liells prevent townships

from creating arbitrary, and piecerneal zoning - clearly at odds with the express directive of

R.C. 519.02 - a-nd would prevent townships from justifying their zoning after the fact.

{+[391 In the instant matter, I would conclude both facets are laclcixig. There is little

discussi.on #n the record conceming the development of the resolutian at issue; thus, one cannot

say the resolution was based upon infoima.tion gathered from comprehensive planning.

Moreover, while there is testimony that the zonxzig resolutioir is "u.sccl" as the comprehensive

plan and that the zoning resolution "could ffinction" as a comprehetisive plan, there does not

appear to be ar.ry testirnon.y stating that, when the zoning resolution was created, it was intended

to be the tovniship's comprehensive plan. Instead, tlaere is abuxida.nt testiriaony that C-tianger

Tav,Taship does not have a cczrnpzchensive plan and neither does Medina County. Additionally, I

note that the zonin.g resolution at issue, wkaich "function[s]" as a compreiaensive plan, was

adopted a little over a year after Granger 'I'd-vvnsh.ap adopted its prior zoning resolution. The

adoption of a r7ew zooiaag resaln.tion every year would tend, in iny mind, to support the notion

that the zoning resolution was not based on 1ong-term planning azad was not inteizded to be a

comprehensive plan. See Meclc and Pearlrna.n at Section. 4.29 ("TIze essential characteristics of a

plan are -that it is conipivhensive, general aiid lozig range."). Under these circtunstances, I woiild

conclude that Grar#ger Towns:hip failed to follow R.C. 51.9.[)2 in enacting its zoning resolution

aid would reverse tlie iudgrn:eiat of the lower co-Lirt, AccordiDgly, T. dissent.
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JOURNAL ENTRY

Apple Group Ltd. has applied for reconsideration of this Court's decision. We review

I the application to deterxuine ifit calls to our atten.ti.on an obvious error in our decision or if it

raises an issue that we did not properly consider, Ga^feld Ilts: Cfty Sch. Dist. v. State Bd of

I Eri'uc., 85 Ohio App. 3d 117, 127 (1992).

Apple argues that this Court did iiot eoztsider the franiework of Revised C:ode Cliapter

(519 when deterrninin,g how Section 519.02 should be in.t:erpreted. It asserts that this Court

overlooked related provislons of Chapter 519 that demonstrate that the General Assembly did

not intekad for a townsbip's zoning resolutxon to f.unction as a coznp.rehetisive pian.

Reviseci Code Sectiaii 519.05 prcrvicles that the township rural zonin.g catrimission shall

submit a proposed zolrizag plan to the board of township trustees. Sections 519.06 thxough

S 1 9.11 set foxth the process under which a proposed zoi-Ant; plan is adopted by tli-e board of

trustees as a resoliitiQia anci the process under which the electora#e deterrnines wiaetber the

proposed plan o1` zoning shaEl be put into effect, Section 519.12 describes the process for

amending a zonizxg resolutioza,. Our determinati.on that Sectiozi S 19.42 requires a zoning plmi

^.:,, ^'!^;r f'[-;t,L JN'1HE COURT OF APPEALS
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or xesQlutitin to be "coiiaprehexisi-cje" is consistent yvith those sections. Accordingly, Apple

has not deinonstra.ted that ihis Court did not properly consider an issue.

Apple next argues that there was not competent credible evidence izi the record to

support the trial cotart's finding that the zonirtg resolutioxz is a conzpreltensivc plan.. As this

Gotut explai.ned in its opinion, however, the zoning resolution itself can satisfy the

coznprehensive plan rcquireinent if it meets certain criteria. We also detezmzned that the

zoning resolt?tion at issue in this case met tlxcse criteria. Apple has not contested otu

applicat.ion csf that test.

Apple next argues that this Coujj incorrectly focused on the effect its plan would have

on only 37 acres of its proposed development instead of the oDtire 88 acres when it evaluated

population densit;y, It assei-ts that the undeveloped parts of its pxoperty must be considered

when analyzing the affect its plan will have on population density. Accordhig to Apple,

under its pla.za, the Ia7.xd tliat t7vill remain undeveloped balances out the number of structures

that ivzll be built ozi t13:c 37-acre part of its property.

The question under Mobil Oil ear,p. v. C'ity qf.Roc1Ly River, 38 Ohio St.2d 23 (1974),

alid related cases is vrhethes the township's resolutiota, in proscribing Apple's proposed use of

its land, has any reasonable relatiprtship to the legitimate exercise of its statutory authority.

In adopting the zc3:ning r.esolu:tion, the board of trustees demonstrated its desire to keep all

parts that are zoned R- l rural in natu.re. T3ie definiti.o1i of rural includes, in paxC, iovitldensity

hausing. To the township, law-density housing means homes on lots that are at least 2, acres.

l'i.ist because the prope.rf:y-den.sity m,atka works out the same under Apple's plan does not mean

that tbe towzaship's zegulation is aiot reasonably related to the legitiznate Gxe.rcise of its

authority under Revised Code Chapter 519.
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Apple next argues that its plan maintains the satne spacing between strur-lires as is

allowed urrder the zorring resoitWOn.. It also argues thaC the zoning resolution's defixaition of

rural does not includo any restrictions on streetseapes, lot sizes, setbacks, or other visiially-

oriented aspects of townshi:p liousing. `i`he deftalition of rural, however, inclucles low-density

housing, whicli is de:fined in ternis of niinimutn, lot size, frontage requirements, and yard

depth and width requirements. Apple also does not aon:test that its plan does not comply with

the zoni.ng resolution's frontage rcclairement.

Apple next argues that this Court did rrot pioperly apply the test required by Mobil Oil

and related cases. Accordirig to Apple, this CatzA failed to consider whettzer the prohibition

of its proposed use on its parti.cu.lar property was uncsanstAtLltional. In Jcrylira Investments, Inc,

v. .Nlarelaizd Hills, 107 Ohio St.3d 339, 2006-t71iia-4, hawever,. the Ohio Supreme Couzt

explained tlrat "[flhe zoning ordinance is the focal point of the analysis, not the property

owner's proposed use * *;1. The analysis focuses on the legislative ju.dgneiit underlying the

enactment, as it is applied to the particular propezLy, not the [tawrlsliip'sj failure to approve

what the owner suggests may be a better use of the property." Id. at 1 1 &

Apple argues that the zoniirg resolutiQix is uncozastitu.tiozial as applied to its property

because its propeity is different than all otber R-1 zoned proper-ty. It notes that its propeity is

near residential homes that are on lots that are the size of the ones it laas proposed, that its

property is near a coznmerckd development, that part of its property is in a planned

development district, and that its property is sezved by a central sanitary sewer. According to

Apple, in light of the fact that tiiese circunxstaiices do not apply to aiiy other R-1 ppropeity, it

vvas not appropriate for the township to include its propeity in the <slassification. Apple,
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however, did not advance this art;utn.ent in its appullate briei', so it cannrat establisi7. Iliat this

+Goua-€ failed to properly consider it.

TJpoiz review of Apple's application, we ccriiclude that it has not called to auz attention

an Qbvious error in otat decision or identified wl issue that we did not properly caiisider. The

application for rcoollsidera.tion is derlled.

Judvge Jennj£w'Hensai

I

...y-

Goncur:
Moore, J.

Dzssent:
Belfance, T.
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