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IN THE SUPREME COURT OF OHIO

Nancy S. Toliver,
Case No. 2013-1807

Appellant,

Appeal from the Public Utilities
v. : Commission of Ohio, Case No. 12-3234-

GA-CSS.
The Public Utilities Commission of
Ohio,

Appellee.

MERIT BRIEF SUBMITTED ON BEHALF OF APPELLEE,
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The PIPP program is an implicit bargain. Regular customers keep gas service on

for PIPP prograni customers and pay down PIPP customers' obligations. But regular

customers do not do this for free. The other side of the bargain is the PIPP participants'

commitment to make monthly PIPP payinents based on a perc,entageof their income for

twelve months a year. During the summer months, actual gas bills will sometimes be less

than the PIPP payment amount. A PIPP participant actually pays down some of her own

arrearages during these periods. This contributivn is integral to the financial viability of

the PIPP program. "I'he Appellant wants to avoid this obligation by jumping on and off

the PIPP program when it is beneficial for her to do so. If the Commission allows the

Appellant to avoid this contribution, then it tnust allow other customers to do so as well.

This would jeopardize the financial sta:bility of the PIPP program. The Commission's



order lawfully and reasonably prevents the Appellant from avoiding her contributions to

the PIPP program. "I'his Court should uphold the Commission's order,

STATEMENT OF FACTS

Background of the PIPP Program

Instead of paying for their gas utility bills according to the amount of gas used in a

month, gas PIPP l customers are billed the greater of $10 per month or 6% o of their

monthly household income. Ohio Adm. Code 4901:1-18-13(A)(1), App. at 3.' 1o

participate in the PIPP program, household income must be no rnore than "150 percent of

the federal poverty guidelines." See Ohio A.dm, Code 4901:1-18-12(B), App. at 2. A

PIPP customer must apply for all public energy assistance and weatherization programs

for which she is eligible. Ohio Adrn. Code 4901:1-18-12(C), App. at 2. PIPP eustomers

must provide proof of eligibility at least once every 12 months. Ohio Adm. Code 4901:1-

18-12(D), App. at 3.

Customers who participate in the PIPP program receive a number of benefits.

First, they are not subject to the severe natural gas utility bill.spikes that some experience

in winter manths. Second, they receive an incentive credit that reduces their outstanding

I'he terms "PIPP" and "PIPP Plus" are used interchangeably in this brief. For
clarification, the term "PIPP" refers to the PIPP program as it existed before the
Commission's 2008 Rule Review of the program. The term "PIPP Plus" refers to the
PIPP program as it currently exists, after the Commission's 2008 Rule Review,

References to Appellee's attached appendix are denoted "App, at -."
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arrearages3 by 1/24th of their total accumulated arrearage, so old arrearages are wiped out

after two years. Ohio Adrn. Code 4901:1-18-14(A.)(1), App. at 4. Third, they receive a

delta credit that forgives any actual monthly gas bill amount in excess of their monthly

PIPP payment ainount.4 Id. Fourth, a utility company cannot disconnect or refuse to

reconnect them for outstanding ar-rearages accrtaed while they are on the PIPP program.

Ohio Adm. Code 4901:1-18-15(A), App. at 5. f'inally, no gas company can apply late

fees to their account. Ohio A.dm. Code 4901:1-18-15(C), App, at 5.

The PIPPprogram balances the need for low-income customers to maintain their

gas utility service against low-income customers' ability to pay for their utility service.

However, "the Commission is intensely mindful that the cost of the PIPP program, not

covered by the PIPP participant's monthly installment, is borne by the utility's ratepay-

ers." In the Matter of the Coaaplaint of Nancy S. Toliver v. vectren Energy, Deliver°j) of

Ohio, Iizc. ("Toliver v. Vectren "), Case No. 12-3234-GA-CSS (Opinion and Order at 14)

(Jul.I7, 2013), App. at 27. Consequently, the Commission has established requiretnents

to govern the PIPP program and requires ctistomers who receive the benefits of the PIPP

program to adhere to those requirements.

An "arrearage" is the actual amount the customer owes on her utility bill for
service plus the aznount the customer owed the utility company for actual service at the
time she enrolled in the PIPP program. Arrearages do not include past due monthly PIPP
payments. Ohio Adm. Code 4901:1-18-01(B), App, at 1.

For example, if a PIPP customer has an actual gas bill of $200 and a monthly
PIPP payment of $50 then the $150 difference between their PIPP payment and actual
bill is not added to the customer's arrearages. It is forgiven.



Importantly, to receive the benefits of the PIPP program, a PIPP customer must

make a full PIPP payment for the 12 months of the year the customer is enrolled in the

PIPP plan. If a PIPP customer wants to voluntarily drop the PIPP program at some point

during the 12 months, the PIPP customer is required to pay the actual amount she owes

the utility for gas service as though the customer was not on PIPP. Id. at 16, App. at 29.

If the customer makes this payment, the customer is no longer on the PIPP program and

no longer must make PIPP payments. Instead, the former PIPP participant rnust pay her

regular gas bill and the arrearages on her account just like every other customer.

To rejoin the PIPP program, the PIPP customer must pay the full amount of her

monthly PIPP payments that she did not pay when she was off the program. Ohio Adm.

Code 4901 :1-1 8-12(D)(2), App. at 3. If the customer paid her actual monthly gas bills

during those months, and the actual bills were less than the PIPP payments, the customer

must pay the difference between the PIPP payment and the actual amount she paid. If a

customer fails to make these PIPP payments, the gas company must remove a customer

from the PIPP program. Ohio Adm. Code 4901:1-18-17(A), App. at 5. Delinquent PIPP

participants are subject to the disconnection of their gas utility service for failure to pay

under Ohio Adm. Code 4901:1-18-05(F). Toliver v. Vectren, CaseNo. 12-3234-GA-CSS

(Opinion and Order at 17), App. at 30.

The PIPP program is financially supported both by PIPPcustomrs who make

their PIPP payments and by a charge imposed on other ratepayers.5 Consequently; it is

This charge is implemented through a Gas PIPP Plus rider.
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essential that PIPP program participants make their payments for all 12 months of the

year. Allowing every PIPP custoiner to pay the PIPP payment in the winter months and

leave the program in the summer months when it is advantageous for the PI;PP customer

to do so would jeopardize the PIPP program's financial stability. It would also enable the

PIPP participant to reap all of the benefits of the PIPP program while ratepayers bear the

burden.

The Appellant's Case

As of March 2012, the Appellant was enrolled in the PIPP program. Id. at 1, App,

at 14. The Appellant voluntarily terminated her participation in the program effiective

with the April 2012 billing period. Id. at 16, App. at 29. Before the Appellant left the

program, Vectren advised the Appellant that if she wanted to return to the PIPP program,

she would be required to pay the difference between the amount of her PIPP installment

payments that would have been due and the actual customer payments she made. Id. at 2,

App. at 15. Nevertheless, she left the program. .Icl. at 7, App, at 20. 6:Several months

later, in the summer of 2012, the Appellant applied, and was approved for I-If;.AP and the

PIPP program. Id. at 16, App. at 29. She received a F-iEAP credit of $226 at that time,

Id. at 1, App. at 14.

When the Appellant applied to rejoin the PIPP program in September 2012, her

gas bill indicated she was required to pay her unpaid PIPP installment payments from

6 I'he Appellant admitted that she voluntarily made the choice to terininate her
PIPP participation. 7oliver• v. Vectren, Case No. 12-3234-GA-CSS (Opinion and Order at
16), App. at 29.
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April (when she left the PIPP program) until September (when she applied to rejoin the

PIPP program). The Appellant filed a complaint at the Commission alleging she was

overcharged, was forced to get off the PIPP program, although income eligible, and that

she was discriminated against as a low-income customer. Id. After a full hearing on the

matter, the Commission found that her account may be immediately subject to discon-

nection for failing to make up her PIPP payments if she elected to remain on PIPP. Id. at

19, App, at 32.

Instead of directing Vectren to disconnect the Appellant's service, the Commis-

sion directed the Appellant to notify the Commission whether she wished to continue

participating in the PIPP program. Id. The Commission stated that if the Appellant

elected to continue participation in the PIPP program she must submit unpaid PIPP pay-

ments to Vectren, which at the time totaled $594.73. Toliver v. Vectren, Case No. 12-

3234-GA-CSS (Opinion and Order at 19), App. at 32; Toliver v. Vectren, Case No. 12-

3234-GA-CSS (Entry on Rehearing at 2) (Aug. 21, 2013), !1.pp. at 43. However, if the

Appellant terminated her PIPP participation then the Commission ordered Vectren to

reverse the PIPP benefits of $130.74' the Appellant received on her account. 7Uliver• v.

z'ectr-en, Case No. 12-3234-GA-CSS (Entry on Rehearing at 8), App. at 49.

The PIPP benefits the Appellant received included an ineentive credit and a delta
credit. An incentive credit is the 1/24th credit paid towards a customer's arrearages every
time she pays the fi.71i monthly PIPP payment on time. A delta credit forgives any actual
monthly gas bill amount in ex.cessof the customer's monthly PIPP payment amount
when the customer pays the full monthly PIPP payment on time.

6



Despite repeated opportunities, the Appellant failed to indicate whether she

wanted to continue on the PIPP program. Id. at 2, App. at 43. The Commission recog-

nized that if it presumed her continued enrollment in PIPP, the Appellant would be sub-

ject to immediate disconnection based on the outstanding PIPP installments due of

$594.73. Id. at 9, App. at 50. Therefore, the Commission ordered Vectren to terminate

the Appellant's participation in the PIPP program and reverse the PIPP benefits of

$130.74 that she received since her reenrollment in September 2012. Id.

ARGUMENT

Proposition of Law No. 1:

"It is the opinion of this court that it is clearly within the PUCO's
emergency powers nnder R.C. 4909.16 to fashion such relief as that
provided by the PI.P[P] plan and we find the plan of the commission to
be manifestly fair and reasonable." .41orztgomery Ct,y. Bd. of C'omrnrs. v.
Pub. Util. Comm., 28 Ohio St.3d 171, 174, 503 N.E.2d 167 (1986).

The Commission had the authority to create the PIPP program, has the authority to

promulgate rules governing the PIPP program, and has the authority to order Vectren to

take action regarding the Appellant's account. The Commission has the power to pre-

scribe "any rule or order" that it finds necessary to protect public safety. R.C. 4905.06,

App. at 11. Furthermore, Vectren is a public utility and natural gas company under

R.C. 4905.02 and R.C. 4905.03. Toliver v, Vectren, Case No. 12-3234-GA-CSS

(Opinion and Order at 7), App, at 20. Vectren must comply with the Commission's

orders because the Commission llas "power and jurisdiction" to "supervise and regttlate'°

public utilities and to "require all public utilities to furnish their products and render all

7



services exacted by the commission," R.C. 4905..04, App. at 11. Consequently, the

Appellant's argument that the "Ohio Development Service Agency [h]as iurisdiction to

determine these issues" is flawed. Appellant's Merit Brief at 16. The Commission has

the authority to establish rules governing the PIPP program and the authority to order

public utilities to carry out the PI.PP program.

Proposition of Law No. II:

It is well-settled that pursuant to R.C. 4901.13 the Commission has the
discretion to decide how, in light of its internal organization and docket
considerations, it may best proceed to manage and expedite the orderly
flow of its business, avoid undue delay and eliminate unnecessary
duplication of effort. Toledo Culition for Safe Energy v. Pub. Util.
Comnz., 69 Ohio St.2d 559, 560, 433 N.E.2d 212 (1982).

As the Court has recognized, the Commission has broad discretion over the con-

duct of its proceedings. R.C. 4901.13 provides that the "CUmmission may adopt and

publish rules to govern its proceedings and to regulate the mode and manner of all ...

hearings relating to parties before it," App. at 6. The Court has declared that "[i]t is

well-settled that pursuant to R.C. 4901.13, the commission has the discretion to decide

how, in light of its internal organization and docket considerations, it may best proceed to

manage and expedite the orderly flow of its business, avoid undue delay and eliminate

unnecessary duplication of effort." Toledo Coalition for Safe Energy v. Pub. Util.

Comm., 69 Ohio St.2d 559, 560, 433 N.E.2d 212 (1982). ^S'ee also Weiss v. Pub. Util.

Comm., 90 Ohio St.3d 15, 19, 734 N.E.2d 775 (2000); Duff'v> Pub, Util. Comm., 56 Ohio

St.2d 367, 379, 384 N.F_,.2d 264 (1978).

8



Appellant asserts that the Commission abused its discretion with regard to certain

procedural rulings. Appellant also asserts that Vectren failed to comply with a Commis-

sion rule. Each of these arguments lacks lmerit and provides no basis to reverse the

Commission order.

Appellant first argues that the Commission abused its discretion by overruling her

motion to strike the testimony of Vectren's witness. Appellant's Merit Brief at 18. As

the Commission recognized, none of the rules cited by Appellant provides any basis to

strike the testimony of Vectren's witness. Appellant could have used the Commission's

discovery rules to obtain a list of Vectren's witnesses. However, Appellant conceded that

she and Vectren agreed that there would be no exchange of discovery. Toliver v, Vectren,

Case No. 12-3234-GA-CSS (Opinion and Order at 4), App. at 17. Appellant waived her

rights to discovery and therefore the discovery rules are irrelevant. Appellant also asserts

that the Commission failed to hold a prehearing conference and require Vectren to dis-

close the witnesses it intended to call at the hearing. A prehearing is discretionary and

none was sought. See Ohio Adm. Code 4901:1-26(A), App. at 5. Appellant has provided

no basis to strike the testimony of Vectren's witness and the Coinmission was within its

discretion to deny the motion to strike.

Appellant argues that the Commission abused its discretion by granting Vectren's

motion to strike certain exhibits attached to her post-hearing brief, as well as references

to those exhibits in her brief. "I'heCommissiorr properly granted this motion.

Appellant had an opportunity to introduce these exhibits at the hearing but failed

to do so. Documents submitted after a hearing may not be considered by an administra-

9



tive agency. Colurnbus Bd of Edn. v. Franklin Cty. Bd. of Kevision, 76 Ohio St.3d 13,

16-17, 665 N.E. 2d 1098 (1996). Moreover, admitting these exhibits into the record

would have denied Vectren an opportunity to cross-examine Appellant regarding them, or

to introduce its own rebutting evidence, a fundamental element of due process, See In re

Application af Black Fork Wind Energy L.L.C., 138 Ohio St3d 43, 2013-Ohio-5478,

23.g

Finally, Appellant objects that Vectren's attorney failed to follow a Coinmissiori

rule concerning substitution of counsel because different attorneys from the same firm

filed various pleadings in the proceeding. However, Ohio Adm. Code 4901-1-08(F)

simply requirestfiat one attorney be designated as counsel of record when a party isrep-

resentetl by multiple attorneys. App. at 2. One was, specifically Mark Whitt. Toliver v.

Vectren, Case No. 12-3234-GA.-CSS (Answer at 5) (Jan. 7, 2013), App, at 40, Nothing

more is required.

Appellant had a fair opportunity to present her case to the Cornmission through

testimony and briefs. She has not shown any abuse of the Commission's broad discretion

to regulate its proceedings.

Appellant's failure to introduce this evidence at hearing should not be excused by
her status as apro se litigant. "[I]t is well established that pYo se litigants are presuxned
to have knowledge of the law and legal procedures and that they are held to the sarne
standard as litigants who are represented by counsel." In re Appliccition of'Black Fork
1Yind Energy, L.L. C., 138 Ohio St.3d 43, 2013-Ohio-5478, at'^j 22. See also Zukoivski v.
Brunner, 125 Ohio St.3d 53, 2010-Ohio-1652, 925 N.E.2d 987,Ti 8 (fact that relator was
proceeding pro se did not entitle him to ignore court rules); State ex Nel. Leorrv.
Catyalioga Cly. Court of Common Pleas, 123 Ohio St.3d 124, 2009-Ohio-4688, 914
N,E.2d 402, ¶ 2 (same).
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Proposition of Law III:

"A final order made by the public utilities commission shall be
reversed, vacated, or modified by the supreme court on appeal, if, upon
consideration of the record, such court is of the opinion that such order
was unlawful or unreasonable." R.C. 4903.13, App. at 6.

A. Standard of Review

Under the statutory standard in R.C. 4903.13, "this court will not reverse or nzod-

ify a PUCO decision as to questions of fact where the record contains sufficient probative

evidence to show the PUCO's determination is not manifestly against the weight of the

evidence and is not so clearly rrnsupported by the record as to show misapprehension,

mistake or willful disregard of du.ty," Monongahela Power Co. v. Pub. Util. Comm., 104

Ohio St.3d 571, 2004-4hio-6896, 820 N.E.2d 921, 1;( 29, quoting AT&T Communiccztions

of Ohio, Inc. v. Pub. Uti.l. Comm., 88 Ohio St.3d 549, 555, 728 N.E.2d 371 (2000). The

Court "has consistently refused to substitute its judgment for that of the commission on

evidentiary matters" and has found that "the appellant bears the burden of demonstrating

that the commission's decision is against the manifest weight of the evidence or is clearly

unsupported by the record." Id., quoting AK Steel Corp. v. Pub. Util. Comm., 95 Ohio

St.3d 81, 86, 765 N.E.2d 862 (2002). "This burden is difficu:lt to sustain because the

court has consistently found it proper to defer to the commission's judgment in matters

that require the commission to apply its specialized expertise and discretion...with regard

to factual matters." Id., quoting CincinnUti Bell Tel. Co. v. Pub. Util. Comm., 92 Ohio

St.3d 177, 179-180, 749 N.E.2d 262 (2001).
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The Court should find the Appellant has failed to satisfy her burden and defer to

the Commission's specialized expertise and discretion regarding these factual issues.

B. The Commission's Order

The Commission presented the Appellant with a simple choice: she could stay on

PIPP or she could leave it. Either choice had consequences. If she stayed, she would

have to come current with her monthly PIPP payments ($594.73). Making the monthly

PIPP payments is simply a condition of participating in the program. Alternatively, she

could leave the program but she would sacrifice the credit she had received, which would

leave her with an outstanding bill of $130.74 owed to Vectren. As she had not complied

with the program terms, she was iiot entitled to the credit under that program. The Com-

mission's order is exactly correct. When Appellant failed to make a decision, the Com-

Ynission prevented her immediate disconnection and ordered her removal from the PIPP

prograni atid allowed continued service if Vectren reversed the $130.74 in credits she had

improperly received. The Commission has done the Appellant a favor and should be

affirmed.

C. Reverifying PIPP Eligibility Requires Making PIPP
Payments

The Commission had the authority to order the Appellant to make her unpaid PIPP

payments of $594,73 if she wished to continue on the PIPP program. A PIPP customer

"m.ust be current on his/her income-based PIPP payments at the customer's PIPP reverifi-

cation date to be eligible to remain on PZPP for the subsequent twelve months." OOhio
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Adm. Code 4901: I- l 5-12(D)(2), App, at 3. The "PIPP reverification date"means the

`'actual date on which the PIPP customer documents household income and size to con-

tinue participation in the program...This date is used to calculate when any rnissed PIPP

payments are dtge for continued PIPP program participation." Ohio Adm. Code 4901:1-

18-01(R), App. at 1. Appellant reverified for PIPP in the summer of 2012 and her new

PIPP payment due was $72.00 (previously it had been $77.00). Toliver v. Vectren, Case

No. 12-3234-GA-CSS (Opinion and Order at 1, 17), App. at 14, 30. Therefore, it was

reasonable and lawful for the Commission to require the Appellant to make these pay-

ments to reverify with the PIPP program.

D. The CommYssion May Structure the Terms of PIPP
Participation

The Commission acted reasonably when, after the Appellant failed to notify

Vectren and the Commission whether she wanted to remain in PIPP or not, the Cornmis-

sion ultimately reversed the Appellant's PIPP benefits of $130.74 and terminated her

participation in the PIPP program.

"It is axiomatic that if a statute provides the authority for an administrative agency

to perform a specified act, but does not provide the details by which the act should be

performed, the agency is to perform the act in a reasonable manner based upon a reason-

able construction of the statutory scheme." Frisch's Restaurcxnts, Inc. v. Ryan, 121 Ohio

St.3d 18, 2009-Ohio-2, 901 N.E.2d 777, 16, cluoting Ajorthwesteraz Ohio Bldg. &

Constr. Trades Council v. Conracz', 92 Ohio St.3d 282, 287, 750 N.E,2d 130 (2001). Fur-

ther, the Court has "implicitly recognized that no set of statutes and administrative rules
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will answer each and every administrative concern. When agencies promulgate and

interpret rulcs to fill these gaps, as they must often do in order to function, `courts must

give due deference to an administrative interpretation formulated by an agency that has

accumulated substantial expertise. "' Id., quoting Northwestern Ohio Bldg. at 289. Addi-

tionally, the Commission's "substantial compliance" with the requirements of R.C. 4909

"is sufficient to give effect to all its rules and orders." R.C. 4905.09, App. at 12. Those

t•ules and orders "shall not be declared inoperative, illegal, or void for an omission of a

technical nature." Id.

The Appellant had the choice to either pay her PIPP payments due and continue on

the PIPP program or discontinue her participation in PIPP and have Vectren reverse the

delta credit and incentive credit o#: $130,74 she had received as a PIPP participant. When

Appellant failed to make this choice, the Commission recognized that if she continued

enrollment in PIPP, the Appellant woulcl be srtbjecZ to immediate disconnection based on

the outstanding PIPP installments due of $594.73. Toliver v. Vectren, Case No. 12-3234-

GA-CSS (Entry on Rehearing at 8-9) (Aug. 21, 2013), App, at 49-50. The Commission

instead ordered Vectren to tenxiinate the Appellant's participation in the I'IPP program

and reverse the PIPP benofits of $130.74 she received since her reenrollinent in

September 2012.9 Id. at 9, App. at 50. This approach allowed the Appellant to continue

The Cominission may prescribe "different standards for the disconnection and
reconnection" of gas service when the Commission deems it necessary. Ohio Adm. Code
4901:1-18-02(B)(2), App. at 1.
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receiving gas service during the winter and prevented her from receiving the benefits of

the PIPP program while she was not contributing to the program.lo

The Commission acted "in a reasonable manner" to address the Appellant's par-

ticular situation. See F°isch's Restaurants, Inc., 121 Ohio St. 3d 18, 2009-Ohio-2, 901

N.E.2d 777 at ^,,' 16 quoting Northwestern Ohio Bldg., 92 Ohio St.3d 282 at 287, 750

N.I:.2d 130. The Court should defer to the special expertise the Commission has gained

in administering the PIPP program for over 30 years and uphold the Commission's order.

F. Appellant's Defenses are Inapplicable

As her first proposition of law, the appellant argues she had to sign up for the

PIPP progra:m to be eligible for HEAP, I 1 But, as the Commission noted, "HEAP assis-

tance is not contingent on PIPP participation." Tolivey° v. Vectren, Case No. 12-3234-

GA-CSS (Entry on Rehearing at 8) (Aug. 21, 2013), App. at 49. Rather, to "participate

in PIPP, the customer must also: apply for all public energy assistance. .. for which the

customer is eligible." Ohio Adm. Code 4901:1-18-12(C), App. at 2 (emphasis added).

10 However, the Commission noted that if the Appellant failed to comply with the
conditions to avoid disconnection, Vectren could pursue disconnection of the Appellant's
gas utility sei-vice as long as it did so consistent with the Commission's rules including:
O.A.C. 4901:1-15-04, 4901:1-18-05, and 4901: 1-18-06. 7oliver v. Trectren, Case No. 12-
3234-GA-CSS (Second Entry on Rehearing at 5) (Oct. 2, 2013), App. at 36.10

T`o support her argument, the Appellant cites In the Matter of the Investigation
into Long-term Solzttions Concerning Disconnection of Gas and Electric, Case No. 83-
303-GE-COl (Entry at 3) (Oct. 10, 1996), which states "Rule 4901;1-1 8-04(I3)(5), OAC
requires anyone applying for the percent of income payment plan to also apply, inter alia,
for all weatherization programs for which he/she is eligible." Rule 4901:1-18-04(B)(5)
no longer exists in the Ohio Administrative Code. Furthermore, the rule asserts that a
customer must sign up for public energy assistance to be eligible for PIPP, not that the
custozner must sign up for PIPP to be eligible for HEAP as the Appellant asserts.
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Even if the Appellant was correct and HEAP availability was contingent on her partici-

pation in PIPP, her point is irrelevant. The Commission does not establish or enforce

HEAP requirements and does not have the authority to decide when a customer is eligible

for I-IEAP. HEAP is a federal program. Ohio Development Services Agency establishes

HEAP guidelines and determines eligibility based on minimum federal standards.

The Appellant also states "the amount of PIPP payments due shall not exceed the

amount of the customer's arrearage" to support her notion that she may exit and return to

the PIPP program freely during a given year. See Ohio Adm. Code 4901:1-18-

12(D)(2)(b), App. at 2. Ohio Adm. Code 4901:1-18-12(D)(4), App. at 2. However, this

language only applies to customers who have been disconnected fronl gas utility service

(4901:1-18-12(U)(2)(b)) and customers who have been dropped from the PIPP program

due to nonpayment (4901:1-18-12(D)(4)). App, at 2. The Appellant voluntarily left the

PIPP program in the middle of the year and was not disconnected from service. "I'here-

fore, these rules do not apply to the facts of this ease.

1: he Appellant cites Waterville Gas Conipany v. illlason, as additional authority for

her argument that the law "prohibits a judgment for a utility for an amount of arrearage

accrued by a customer who is eligible for and participating in the PIP[P] plan." AAppel-

lant's Merit Brief at 17. 'I'his case actually stands for the unremarkable conclusion that a

utility could not collect arrearages from a customer while the customer is enrolled in and

participating in the PIPP program. Waterville Gas Co. v. Mason, 93 Ohio App.3d 798,

805, 639 N.E.2d 1240 (6th Dist. 1994).
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But, the Appellant did not stay on the PIPP plan. She left the plan. And the

Commission found that beeause the Appellant failed to pay theditference between her

unpaid PTPP installments and the amount she paid while not enrolled in PIPP, her

"account was delinquent and properly subject to disconnection." 1z Toliver v. Vectren,

Case No. 12-3234-GA-CSS (Opinion and Order at 17), App. at 30. In sum, none oi'the

Appellant's def.'enses apply and the Court should uphold the Commission's order.

CONCL.US1®N

T'he PIPP program is a balance between the needs of the beneficiaries and those

customers who pay the costs. Each side contributes. Appellant wants the benefits without

paying the costs. If the Commission applied the program in this way for all customers it

would jeopardize the PIPP prograin's financial stability. The Commission's order should

be af#irrned.

12 Furthermore, the Commission did not exercise jurisdiction beyond that conferred
by statute. See Appellant's Merit Brief at 17. lt is "clearly within theP[1CO's
emergency powers under R.C. 4909,16 to fashion such relief as that provided by the PIPP
plan" and the Court found "the plan of the commission to be manifestly fair and
reasonable." Nhntgoniery Cty. 13d of Comnars., 28 Ohio St3d 171 at 174, 503 N.E.2d
167.
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4901:1-18-01 l)efinitions.

For purposes of this chapter, the following definitions shall apply:

(B) "Arrearages" means for each percentage of income payment plan (PIPP) customer
such customer's current bill balance, plus the customer's accrued arrearage at the time the
customer enrolls in the PIPP program, but does not include past due monthly Pll'P
payments,

(R) "PIPP reverification date" means the actual date on which the PIPP customer
documented his or her household income and household size to continue participation in
the PIPP program or graduate PIPP program, This date is used to calculate when any
missed PIPP payments are due for continued PIPP program participation.

4901:1-18-02 General provisions.

(A) The rules in this chapter apply to all electric, gas, and natural gas utility companies
that provide service to residential customers, including residential consumers in master-
metered premises, and residential consumers whose utility services are included in rental
payments.

(B) Nothing contained in this chapter shall in any way preclude the commission from any
of the foliowing:

(1) Altering, or amending, in whole or in part, the rules and regulations in this chapter.

(2) Prescribing different standards for the disconnection and reconnection of electric, gas,
or natural gas service as deemed necessary by the commission.

(3) Waiving any requirement, standard, or rule set forth in this chapter for good cause
shown, as supported by a motion and supporting the memorandum. The application for a
waiver shall include the specific rule(s) requested to be waived. If the request is to waive
only a part or parts of a rule, then the application should identify the appropriate
paragraplls to be waived. The waiver request shall provide sufficient explanation, by rule,
to allow the commission to thoroughly evaluate the waiver request.

(C) Except as set forth in this rule, the rules of this chapter supersede any inconsistent
provisions, terms, and conditions of electric, gas, and natural gas companies' tariffs.
Electric, gas, and natural gas companies may adopt or maintain tariffs providing greater
protection for customers or consumers,
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(D) `l:he rules in this cllapter allow the use of electronic transactions and notices, if the
customer and the utility company are both in agreement of such use and such use is
consistent with commission requirements or guidelines. The utility company shall advise
the customer that if he/she chooses this option, the discannection notice will only be
provided electronically.

4901:1-I8-05Extended payment pians and responsYbilities.

(F) A customer's failure to make any payment under one of the payment plans in
paragraph (13)of this rule or PIPP shall entitle the utility company to disconriect service
in accordance with the procedures set forth in rule 4941:1-18-06 of the Administrative
Code.

4901:1-18-12 Percentage of income payment plan program eligibility for gas utility
service.

(A) Rules 4901:1-18-12 to 4901:1-18-17 of the Administrative Code, apply to the
percentage of income payment plan (PIPP) for residential service from a gas or natural
gas utility company. PIPP rules and requirements for residential electric utility service are
located in Chapter 122:5-3 of the Administrative Code.

(B) A customer is eligible for PIPP if the customer meets one of the following criteria:

(1) The household income for the past three months, if annualized, would be less than or
eqtzal to one hundred fifty per cent of the federal poverty guidelines.

(2) The anntialized household income for the past three months is more than one hundred
fifty per cent of the federal poverty guidelines, but the customer has a household income
for the past twelve months which is less than or equal to one hundred fifty per cent of the
federal poverty guidelines.

(C) If the customer meets the income eligibility requirements, as set forth in paragraph
(B) of this rule, to participate in I'IPP, the customer must also:

(1) Apply for all public energy assistance for which the customer is eligible.

(2) Apply for all weatherization programs for which the customer is eligible.

(3) Sign and submit a release to the Ohio department of development and the affected
jurisdictional gas or natural gas utility company giving permission for that entity to
receive information from any public or private agency that provides income or energy
assistance to the customer, or from any member of the customer's household, andlor from
any public or private employer of the customer or member of the customer's household as
it relates to PIPP eligibility.
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(4) Notifv the local agency designated by the Ohio department of development, within
thirty days, of any change in income or household size.

(I)) In addition to therequirements set forth in paragraphs (B) and (C) of this rule, a PIPP
customer must also periodically reverify his/her eligibility.

(1) All PIPP customers must provide proof of eligibility to the Ohio department of
development of the household income at least once every twelve months at or about the
customer's PIPP anniversary date. The customer shall be accorded a grace period of sixty
days after the customer's PIP:P anniversary date to reverify eligibility.

(2) Except as provided in this paragraph, the PIPP customer must be current on his/her
income-based PIPP payments at the customer's PIPP reverification date to be eligible to
remain on PIPP for the subsequent twelve months. The customer will have one billing
cycle after the PIPP reverification date to pay any missed PIPP payments before being
removed from the program. Missed PIPP payments include:

(a) Any delayed payments as a result of the customer's prior use of a medical certificate
in accordance with paragraph (C) of rule 4961:1-1. 8-0G of the Administrative Code.

(b) Any missed payments, including PIPP payments which would have been due for the
months the customer is disconnected from gas utility service. These missed PIPP
payments must be paid prior to the restoration of utility service. The aznount of the PIPP
payments due shall not exceed the amount of the customer's arrearage.

(3) All PIPP customers must also provide proof of eligibility to the gas or natural gas
utility company upon request. No gas or natural gas utility company shall request such
proof without justification.

(4) PIPP customers who have been dropped from the PIPP program due to nonpayment
may re-enroll in the program after all missed PIPP payments, from the time of enrollment
or the PIPP reverification date, up until re-enrollment, have been cured. This includes
payments for any months in which the customer was disconnected. The amount due shall
not exceed the amount of the customer's arrearage.

4901:1-18-13 Payment requiremerits for percentage of income payment plan
customers.

(A) The payment requirements for a percentage of income payment plan (PIPP) or
graduate PIPP customer, as referenced in Chapter 4901:1-18 of the Administrative Code,
shall be calculated as set forth in this rule.
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(1) PIPP. Each PIPP customer shall be billed six per cent of his/her household income or
ten dollars, whichever is greater, per billing cycle by the jurisdictional gas or natural gas
utility company that provides the customer with his!her source of heat.

(2) Graduate PIPP. Each graduate PIPP customer shall be billed the average of the
customer's most recent PIPP income-based pavment and the customer's budget bill
amount, per billing cycle by the jurisdictional gas or natural gas utility company that
provides the customer with his/her source of heat.

(B) Customers who are also enrolled in the PIPP program for their electric utility service
should refer to Chapter 122:5-3 of the Administrative Code, for the applicable payment
requirement(s).

(C) Any money provided to the jurisdictional gas or natural gas utility company by a
public or private entity for the purpose of paying utility bills shall not be considered as
household income when calculating PIPP eligibility.

(1) Home energy assistance program (HEAP). Money provided from HEAP, or a similar
program, shall not be counted as part of the monies paid by the customer to meet the
monthly PIPP income-based payment requirement. These monies shall first be applied to
the customer's arrearages and then held to be applied to future arrearages. Monies shall
not be directly remitted to PIPP customers.

(2) Money other than I-IEAP or emergency HEAP (E-HEAP). Money provided on an
irregular or emergency basis by a public or private agency shall first be applied to the
customer's defaulted income-based payment, if any, then applied to the customer's current
bill and, lastly, shall be applied to the customer's arrearages.

Replaces: part of 4901:1-18-04

4901:1-18-14 Incentive programs for percentage of income payment plan and
graduate percentage of income payment plan customers.

(A) Percentage of income payment plan (PIPP) and graduate PIPP customers shall be
provided the incentive of a reduction in their outstanding arrearages in rettirn for nlaking
timely payments.

(1) PIPP customer. Each time the PIPP customer makes his/her required income-based
payment or more, as determined pursuant to rule 4901:1-18-13 of the Administrative
Code, to the gas or natural gas utility company by the due date, the gas or natural gas
utility company shall reduce the ctistomer's account arrearage by the difference between
the amount of the required income-basedpayment and the current monthly bill plus one
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twenty-fourth of the customer's accumtilated arrearages, as calculated at the time of
enrollment or in the event of late or missed payments, at the time of reverification.

4901:1-18-15 General percentage of income payment plan provisions.

(A) A PIPP customer who is current on his/her PIPP payments shall not be disconnected,
refused reconnection, or denied a transfer of service to a new address, based solely on
outstanding arrearages accrued while in the PIPP program.

(B) No gas or natural gas utility company shall require a deposit on PIPP customer
accounts or new or reconnected accounts where the custonier has signed up for. PIPP. The
gas or natural gas utility company may assess the customer the deposit if it is determined
that the customer is ineligible for PIPP. Any deposit paid by a customer prior to signing
up for PIPP, to initiate, retain or restore service, shall, upon enrollment in PIPP, be
credited to the customer's outstanding arrearage.

(C) No gas or natural gas utility coxnpany shall apply late fees to a PIPP customer's
account.

4901:1-18-17 Removal from or termination of customer participation in the
percentage of income payment plan.

(A) The gas or natural gas utility company shall remove a percentage of income payment
plan (PIPP) customer from PIPP when the customer fails to comply with the
requirements set forth in paragraph (B), (C), or (D) of rule 4901:1-18-12 of the
Administrative Code.

4901-1-26 Prehearing conferences.

(A) In any proceeding, the commission, the legal director, the deputy legal director, or an
attorney examiner may, upon motion of any party or upon their own motion, hold one or
more prehearing conferences for the purpose of:

(1) Resolving outstanding discovery matters, including:

(a) Ruling on pending motions to compel discovery or motions for,protective orders.
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(b) Establishing a schedule for the completion of discovery.

(2) Ruling on any other pending procedural motions.

(3) Identifying the witnesses to be presented in the proceeding and the subject matter of
their testimony,

(4) Identifying and marking exhibits to be offered in the proceeding.

(5) Discussing possible admissions or stipulations regarding issues of fact or the
authenticity of documnts.

(6) Clarifying and/or settling the issues involved in the proceeding.

(7) Discussing or ruling on any other procedural matter which the commission or the
presiding hearing officer considers appropriate.

4901.13 Publication of rules governing proceedings.

The public utilities commission may adopt and publish rules to govern its proceedings
and to regulate the mode and manner of all valuations, tests, audits, inspections,
investigations, and hearings relating to parties before it. All hearings shall be open to the
public.

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or
modified by the supreme court on appeal, if, upon consideration of the record, such court
is of the opinion that such order was Lrnlawful or unreasonable, `The proceeding to obtain
such reversal, vacation, or modification shall be by notice of appeal, iiled with the public
utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. 'The notice of appeal
shall be served, unless waived, upon the chairnian of the commission, or, in the event of
his absence, upon any public utilities commissioner, or by leaving a copy at the office of
the commission at 'Columbus. The court may permit any interested party to intervene by
cross-appeal.

4905.021'ublic utility defined.

(A) As used in this chapter, "public utility" includes every corporation, company,
copartnership, person, or association, the lessees, trustees, or receivers of the foregoing,
defined in section 4905,03 of the Revised Code, including any public utility that operates
its utility not for profit, except the following:
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(1) An electric light company that operates its utility not for profit;

(2) A public utility, other than a telephone company, that is owned and operated
exclusively by and solely for the utility's customers, including any consumer or group of
consumers purchasing, delivering, storing, or transporting, or seeking to purchase,
deliver, store, or transport, natural gas exclusively by and solely for the consumer's or
consumers' owI] intended use as the end user or end users and not for profit;

(3) A. public utility that is owned or operated by any municipal corporation;

(4) A railroad as defined in sections 4907.02 and 4907.03 of the Revised Code;

(5) Any provider, including a telephone company, with respect to its provision of any of
the following:

(a) Advanced services as defined in 47 C,F.R, 51,5 ;

(b) Broadband service, however defined or classified by the federal communications
commission;

(e) Information service as defined in the "Telecommunications Act of 1996," 110 Stat.
59, 47 U.S.C. 153(20) ;

(d) Subject to division (A) of section 4927.03 of the Revised Code, internet protocol-
enabled services as defined in section 4927.01 of the Revised Code;

(e) Subject to division (A) of section 4927.03 of the Revised Code, any
telecommunications service as defined in section 4927.01 of the Revised Code to which
both of the following apply:

(i) The service was not commercially available on September 13, 2010, the effective date
of the amendment of this section by S.B. 162 of the 128th general assembly.

(ii) The service employs technology that became available for commercial use only after
September 13, 2010, the effective date of the amendment of this section by S.B. 162 of
the 128th general assembly.

(B)

(1) "Public utility" includes a for-hire motor carrier even if the carrier is operated in
connection with an entity described in division (A)(1), (2), (4), or (5) of this section.
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(2) Division (A) of this section shall not be construed to relieve a private motor carrier,
operated in connection with an entity described in division (A)(1), (2), (4), or (5) of this
section, from compliance with any of the following:

(a) Chapter 4923. of the Revised Code;

(b) Hazardous-material regulation under section 4921.15 of the Revised Code and
division (H) of section 4921.19 of the Revised Code, or rules adopted thereunder;

(c) Rules governing uniflied carrier registration adopted under section 4921.11 of the
Revised Code.

4905.03 Public utility company definitions.

As used in this chapter

any person, firm, copartnership; voluntary association, joint-stock association, conlpany,
or corporation, wherever organized or incorporated, is:

(A) A telephonecompany, when engaged in the business of transmitting telephonic
messages to, from, through, or in this state;

(B) A for-hire motor carrier, wvhen engaged in the business of transporting persons or
property by rnotor vehicle for compensation, except when engaged in any of the
operations in intrastate commerce described in divisions (13)(1) to (9) of section 4921.01
of the Revised Code, but including the carrier's agents, officers, and representatives, as
well as employees responsible for hiring, supervising, training, assigning, or dispatching
drivers and employees concerned with the installation, inspection, and maintenance of
motor-vehicle equipment and accessories;

(C) An electric light company, when engaged in the business of supplying electricity for
light, heat, or power purposes to consumers within this state, including supplying electric
transmission service for electricity delivered to consumers in this state, but excluding a
regional transmission organization approved by the federal energy regulatory
commission;

(D) A gas company, when engaged in the business of supplying artificial g as for ligllting,tl^
power, or heating purposes to consumers within this state or when engaged in the
business of supplying artificial gas to gas companies or to natural gas companies within
this state, but a producer engaged in supplying to one or more gas or natural gas
companies, only such artificial gas as is manufactured by that producer as a by-product of

^



some other process in which the producer is primarily engaged within this state is not
thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or
agreements between any gas company and any other gas company or any natural gas
company providing for the supplying of artificial gas and for compensation for the same
are subject to the jurisdiction of the public utilities commission.

(E) A natural gas company, when engaged in the business of supplying natural gas for
lighting, power, or heating purposes to consumers within this state. Notwithstanding the
above, neither the delivery nor sale of Ohio-produced natural gas or Ohio-produced raw
natural gas liquids by a producer or gatherer under a public utilities commission-ordered
exemption, adopted before, as to produt;ers, or after, as to producers or gatherers, January
1, 1996, or the delivery or sale of Ohio-produced natural gas or Ohio-produced raw
natural gas liquids by a producer or gatl-ierer of Ohio-prodizced natural gas or Ohio-
produced raw natural gas liquids, either to a lessor under an oil and gas lease of the land
on which the producer's drilling unit is located, or the grantor incid.ent to a right-of-way
or easement to the producer or gatherer;. shall cause the producer or gatherer to be a
natural gas company for the purposes of this section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural
gas company and other natural gas companies or gas companies providing for the supply
of natural gas and for compensation for the same are subject to the jurisdiction of the
public utilities commission. 'The commission, upon application made to it, may relieve
any producer or gatherer of natural gas, defined in this section as a gas company or a
natural gas cornpany, of compliance with the obligations imposed by this chapter and
Chapters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so long as the
producer or gatherer is not afFiliated with or under the control of a gas company or a
natural gas company engaged in the transportation or distribution of ilaturaI gas, or so
long as the producer or gatherer does not engage in the distribution of natural gas to
consumers.

Nothing in division (F) of this section limits the authority of the commission to enforce
sections 4905.90 to 4905.96 of the Revised C>ode.

(F) A pipe-line company, when engaged in the business oftransporting natural gas, oil, or
coal or its derivatives through pipes or tubing, either wholly or partly within this state,
but not when engaged in the business of the transport associated with gathering lines, raw
natural gas liquids, or finished product natural gas liquids;

(G) A water-works company, when engaged in the business of supplying water through
pipes or tubing, or in a similar manner, to consumers within this state;
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(H) A heating or cooling company, when engaged in the business of supplying water,
steam, or air tlirough pipes or tubing to consumers within this state for lieating or cooling
purposes;

(I) A messenger company, when engaged in the business of supplying messengers for any
purpose;

(J) A street railway company, when engaged in the business of operating as a common
carrier, a railway, wholly or partly within this state, with one or more tracks upon, along,
above, or below any public road, street, alleyway, or ground, within any municipal
corporation, operated by any motive power other than steam and not a part of an
interurban railroad, whether the railway is termed street, inclined-plane, elevated, or
underground railway;

(K) A suburban railroad company, when engaged in the business of operating as a
common carrier, whether wholly or partially within this state, a part of' a street railway
constructed or extended beyond the limits of a municipal corporation, and not a part of an
interurban railroad;

(L) An interurban railroad company, when engaged in the business of operating a
railroad, wholly or partially within this state, with one or more tracks from one municipal
corporation or point in this state to another municipal corporation or point in this state,
whether constructed upon the public highways or upon private rights-of-way, outside of
municipal corporations, using electricity or other motive power than steam power for the
transportation of passengers, packages, express matter, United States mail, baggage, and
freight. Such an interurban railroad company is included in the term "railroad" as used in
section 4907.02 of the Revised Code.

(M) A sewage disposal system company, ivhen engaged in the business of sewage
disposal services through pipes or tubing, and treatment works, or in a similar manner,
within this state.

(C) [As added by 129th General AssemblyFile No.127,HB 487, §101.01 ]As used in
this section:

( 1) "Gathering lines" has the same meanitlg as in section 4905.90 of the Revised Code.

(2) "Raw natural gas liquids" and "finished product natural gas liquids" have the sarne
meanings as in section 4906.01 of the Revised Code.

4905.04 Power to regulate public utilities and railroads.
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The public utilities commissior► is hereby vested with the power and jurisdiction to
supervise and regulate public utilities and railroads, to require all public utilities to
furnish their products and render all services exacted by the commission or by law, and to
promulgate and enforce all orders relating to the protection, welfare, and safety of
railroad employees and the traveling public, including the apportionment between
railroads and the state and its political subdivisions of the cost of constructing protective
devices at railroad grade crossings.

4905.06 General supervision.

The public utilities commission has general supervision over all public utilities within its
jurisdiction as defined in section 4905.05 of the Revised Code, and may examine such
public utilities and keep informed as to their general condition, capitalization, and
franchises, and as to the manner in which their properties are leased, operated, managed,
and conducted with respect to the adequacy or accommodation afforded by their service,
the safety and security of the public and their employees, and their compliance with all
laws, orders of the commission, franchises, and charter requirements. The commission
has general supervision over all other companies referred to in section 4905.05 of the
Revised Code to the extent of its jurisdiction as defined in that section, and may examine
such companies and keep informed as to their general condition and capitalization, and as
to the manner in which their properties are leased, operated, managed, and conducted
with respect to the adequacy or accommodation afforded by their service, and their
compliance with all laws and orders of the commission, insofar as any of such matters
may relate to the costs associated with the provision of electric utility service by public
utilities in this state which are affiliated or associated with such companies. The
commission, through the public utilities commissioners or inspectors or employees of the
commission authorized by it, may enter in or upon, for purposes of inspection, any
property, equipment, building, plant, factory, office, apparatus, machinery, device, and
lines of any public utility. The power to inspect includes the power to prescribe anv rule
or order that the commission finds necessary for protection of the public safety. In 3order
to assist the commission in the performance of its duties under this chapter, authorized
employees of the motor carrier enforcement unit, created under section 5503.34 of the
Revised Code in the division of state highway patrol, of the department of public safety
may enter in or upon, for inspection purposes, any motor vehicle of any motor carrier.

In order to inspect motor vehicles owned or operated by a motor carrier engaged in the
transportation of persons, authorized employees of the motor carrier enforcement unit,
division of state highway patrol, of the department of public safety may enter in or upon
any property of any motor carrier engaged in the intrastate transpoi-tation of persons.
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4905.09 Substantial compliance.

A substantial compliance by the public utilities commission with the requirements of
Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code
is sufficient to give effect to all its rules and orders. Those rules and orders shall not be
declared inoperative, illegal, or void for an omission of a technical nature . And, those
chapters do not affect, rriodify, or repeal any la`v fixing the rate that a company operating
a railroad may demand and receive for the transportation of passengers.
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4909.16 Power to amend, alter, or suspend schedule of rates.

When the public utilities commission deems it necessary to prevent injux-v to the business
or interests of the ptiblic or of any public utility of this state in case of any emergency to
be judged by the commission, it may temporarily alter, amend, or, with the consent of the
public utility concernzd, suspend any existing rates, schedules, or order relating to or
affecting any public utility or part of any public utility in this state. Rates so made by the
commission shall apply to one or rnore of theptzblic utilities in this state, or to any
portion thereof, as is directed by the commission, and shall take effect at such time and
remain in force for such length of tinie as the commission prescribes.
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BEFORE

THE PUBLIC C3TILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Nancy S. Toliver,

Complainant,

V.

Vectren Energy Delivery of Ohio, Inc.,

Respondent.

Case No. 12-3234-GA-CSS

OPINION AND ORDER

The Public Utilities Conunission of Ohio (Coz-nznission or PUCO), considering the
complaint filed by Nancy S. Toliver and the evidence adrrutted into the record at the
hearing held in this matter, and having determined that the matter should proceed to
opinion and order, hereby issues its Opinion and Order.

APPEARANCES:

Nancy S. Toliver, 614 Kenilworth Avenue, Dayton, Ohio 45405, on her own behalf.

Whitt Sturtevant LLP, by Gregory L. WiIliams, 88 East Broad Street, Suite 1590,
Columbus, Ohio 43215, on behalf of Vectren Energy Delivery of Ohzo, Inc.

OPINION:

I. History of Prnceedin

On December 17, 2012, Nancy Toliver (complainant) filed a complaint with the
Commission against Vectren Energy Delivery of Ohio, Inc. (Vectren or respondenf). In the
complaint, Ms. Toliver states that, as of March 2012, she was enrolled in the Percentage of
Income Payment Plan (PIPP)l program but subsequently terminated her participation in
the program. Ms. Toliver explains that, in the suzr?nner of. 2012, she applied, and was
approved for, the Hozne Energy Assistance Program (HEAP), as well as PIPP, and
received a HEAP credit of $226. However, Ms. Toliver states that Vectren irnrmediately
applied her new PIPP payment due of $72.00 to her account. The complainant alleges she
has been overcharged, is being forced to get off of PIPP, although she is income eligible,
and that she is being discriminated against as a Iow-incorne customer.

I I'IPS' and I'IPI' Plus wiI1 be used znte.rchangeably throughout this Oxcier.
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C7n January 7, 2013, Vectren filed its ans-wer to the complaint. Respondent confirms
that, in April 2012, Ms. Toliver was removed from the PIPP program. Vectren further
states that, prior to Ms. Toliver's decision to end her participation in the PIPP program,
Vectren advised Ms. Toliver that, if she wanted to reenroll in PIPP, she would be required
to pay the difference betweer: the aznount of her PIPP installment payrrients that would
have been due and the actual customer payments received. With Ms. Toliver's
reenrolIment in PIPP, Vectren calculates the difference between the rnissed PIPP
installment payments and the payments received to be $304.03. Vectren denies that it is
discriminating against Ms. Toliver, forcing her to get off PIPP or requiring her to make
payments or charging amounts that are not due. Further, Vectren states that the company
has at all times acted in compliance with Chapter 49, Revised Code, applicable rules,
reg2zlations, and orders of the Commission, and Vectren`s tariff.

By entry issued January 22, 2013, the complaint was scheduled for a settlement
conference on February 12, 2013, at the office of the Commission, in Columbus, Ohio. The
settlement cori.ference was held, as scheduled; however, the parties were ujlable to resolve
the dispute informally.

By entry issued Febxua.ry 14, 2013, this matter was scheduled for a hearing on
March 21, 2013. On March 14, 2013, Vectren filed the written direct testimony of Sherri
Bell. At the hearing, Ms. Toliver testified on her ovan behalf and Vectren presented the
testirn.ony of Ms. Bell (Vectren Ex. 1). During the hearing, the Attorney Examiner
requested that Vectren file copies of Ms. Toliver's Vectren bills. On March 27, 2013,
Vectren filed copies of Ms. Toliver's bills for the period January 2010 through March 2013
(Late-filed Vectren Ex. 3). The parties recornmended, and the Attorney Examii-ier agreed,
that briefs would be due to the Commission by May 10, 2013. On May 6,2013, Ms. Toliver
filed her brief with four attached documen.ts: (a) a letter dated Apri19, 2013, from Vectren
to Ms. Toliver, with PIPP participatioi-t details; (b) a letter dated April 18, 2013, from Ms.
'1'oliver to Gregory L. Williams, counsel for Vectren, informing cour►seI about the PIPP
participation letter; (c) Ms. "Toliver's Vectren bill dated April 24, 2013; and (d) Ms. Toliver's
transcript from Sinclair Comrnunity College dated March 4, 230$. Vectren filed its brief on
May 10, 2013.

II. Procedural Issues

A. 1vls. Toliver's motion to strike

At the hearing, Ms. Toliver presented to the bench and Vectren a copy ot a motion
to strike Vectren witness Bell's testimony, which was filed on that same day. In support of
her motion, Ms. Toliver argues that the filing of Ms, Bell's written testimony violates Rules
4901-1-16, and 4901-1-26, Ohio Adm.inistrative Code (O.A.C.). Further, noting Section
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4903.082, Revised Code,2 Ms. Toliver also asserts that the submission of Ms. Bell's
testimony is a violation of the Civil Rules of Procedure 16 and 26, and the Civil Rules of
Evidence 701 and 702. Ms. Toliver also cites Rule 4901--2--17, O.A.C., as requiring the
Cornmission to establish a time period for discovery. At the hearing, the Attorney
fJxam.iner ruled that the complainant's motion to strike should be held in abeyance. (Tr. at
5-8.)

On April 4, 2013, Vectren filed a memorandum contra the camplainant's motion to
strike. Vectren reasons that Ms. Toliver's motion is, in essence, a list of alleged discovery
violations, which is insensible, given that neither Ms, Toliver nor Vectren sought discovery
in this matter. Further, Vectren avers that the motion to strike fails to state any substantive
or procedural issue with Vectren witness Bell's written testimony. The respondent offers
that Ms. Toliver was not denied a right to discovery, as the discovery procedures outlined
in the rules were available to her like any other pa.rty to a Corn.mission proceeding under
Rule 4901-146(B), O.A.C. Further, Vectren notes that, pursuazit to Rule 4901-1-17(.A),
O.A.C., dist-overy may begin immediately after a proceeding is commenced and be
completed expeditiously by the conlm.encement of the hearing. In this instance, Vectren
calculates Ms. Toliver had more than 90 days to conduct discovery.

Further, according to Vectren, the Comn-ussion is not requixed, as Ms. Toliver
asserts, to establish a time period for discovery in a pretrial entry. Vectren offers that Ms.
Toliver had the opportunity to raise discovery issues prior to the hearing day and failed to
do so. 5imilarly, Vectren argues that the complainant rnisunderstands Rule 4901-1-26,
O.A.C., when she claims that Vectren failed to comply with Rule 4901-1-26(A)(3), O.A.C.,
because the company did not identify the witness to be presented and the subject matter of
the testimou.y. Vectren argues that, absent a request for discovery, a Rule 4101-1-26,
O.A.C., prehearing conference, or a Commission order, Vectren has no legal obligation to
disclose its witnesses or the subject matter of their testimony. In any event, Vectren states
that it did disclose its witness and the subject of her testimony in advance with its prefiled
direct testimony. Vectren contends that Ms. Bell's testimony is relevant, admissible, and
properly presented at the hearing and, therefore, it should be considered by the
Commission, On April 11, 2013, Ms. Tdliver filed a reply to Vectren's nieznorandum
contra.

The Commission finds that the complainant's motion to strike is without merit.
Initially, we note that, in the motion, Ms. Toliver states:

2 Section 9903.082, Revised Code, states:

All parties and intervenar.s shall be granted ample rights of discovery. "I'he present rules
of the public utilities commission should be reviewed regularly by the commission to aid
full and reasonable discovery by aIi parties, Without limiting the commission's
discretion the Rules of CivzI Procedure should be used wherever practicable.
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Complainant initially contacted the respondent by and through
their counsel in early January 2013 regarding the need for using
the available discovery tools. The parties participated in two or
three inforrr ►al telephone conferences in January 2013 in an
attempt to settle the case. The parties agreed there zoould be no
exchange of discQvenj in the case and the case would proceed to
the settlement conference scheduled for February 12, 2013.
(Errtpizasis added.)

-4-

Based on Ms, Toliver's statement, it was her understanding that the parties agreed not to
exchange discovery. If that was indeed the case, Ms. Toliver elected to forgo her
opportunity to issue an interrogatory requesting Vectren's list of witnesses and the subject
matter of each witness' testimony.

Further, the Commission considered each oz the rules the complainant alleges are
violated by the submission of Vectren witness Bell's written testimony and we find that
none of the Commission rules cited by the complainant are adequate justification to grant
the request to strike Vectren's written testimony. Specifically, Ms. Toliver alleges tl-Lat
Rules 4901-1-16 and 4901-1-17, O.A.C., are violated with the subznission of Ms. Bell's
testimony. Takeri together, Rules 4901-1-16(C), and 4901-1-17(A), O.A.C., allow a party to
a Comm.ission proceeding to commence discovery, in this instance, immediately upon the
filing of the complaint, including the propounding of interrogatoxies which may include a
request to identify witnesses and the subject rnatter of their testimony. Pursuant to Rules
4901-1-16(C) and 4941-1-17, O.A.C., Ms. Toliver could have issued an interrogatory to
Vectren requesting the name of any witness and the subject matter of the testimony. We
also note that ?vls. Toliver states in the motion that she contacted counsel for Vectren
regarding the use of "the available discovery tools." While it is clear that Ms. Toliver is
aware of the administrative rules and testified that she is a trained paralegal (Tr, at 39), she
admits that discovery was not exchanged. If Ms. Toliver wanted this information, it was
her responsibility to utilize the discovery rules to obtain the information froYrt Vectren.
'I'he fact that Ms. Toliver did not avail herself of the discovery tools is not a reason to strike
the testimony of Vectren witness Bell.

Ms. Toliver also argues that Vectren's submission of written testimony violates Rule
4901-1-26(A), O.A.C., to the extent Vectren failed to identify the witness or witnesses to be
presented at the heariizg and the subject matter of their testimony, . The Commission finds
that Msa Toliver misinterprets Rule 4901-1-26(A)(2)(b), O.A.C, as requiring the
Comtnission to schedule a prehearing conferenee. That is incorrect. The language of Rule
4901-1-26(A), O.A.C., is pemtissive, in that it states, in pertinent part:

In any proceeding, the coinrnission, the legal director, the
deputy legal director, or an attorney exarniner mat, upon
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motion of any party or upon their own motion, hold one or
more prehearing coi4erences ... (3) Identifying the witnesses to
be presented in the proceeding and the subject matter of their
testimony. (Eniphasis added.)

-a-

?vls. T`ol.iver had the option of requesting a prehearing conference; however, tl-ie
complainant did not file a motion or contact the Attorney Examiner to request a
prehearing conference. Accordingly, we can not find that Ms. "Toliver was denied the
opportunity for a prehearing conference.

Ms. Toliver also cites Rule 4901-1-26(F), O.A.C,, as a provision that required Vectren
to riame Ms. Bell as a witness at the settlement conference, The Com:mission does riot
agree with the complai.naztt's interpretation of Rule 4901-1-26(E), O.A.C:,, to include any
such requirement. Rule 4901-1-26, 0,A,C., states:

If a conference is scheduled to discuss settlement of the issues
in a complaint case, the representatives of the public utility
shall investigate prior to the settlement conference the issues
raised in the complaint and all parties attending the conference
shall be prepared to discuss settlement of the issues raised and
shall have the requisite authority to settle those issues.

The purpose of Rule 4901-1-26(F), O.A.C_, is to direct the representatives of the public
utility to investigate the allegation raised in the complaint prior to the settlement
conference, in order to facilitate a knowledgeable discussion of the allegations and
possibly the resolutioa-i of the complaint without a hearing. Nothing in Rule 4901-1-26(F),
O.A.C., suggests, as Ms. Toliver alleges, that the public utility is required to know the
witness or witnesses the company expects to present at hearing.

The Com.mission finds that the previsxons of the O.A.C. cited by the complainant do
not support her request to strike the written testimony of Vectren witness Bell and,
therefore, the motion to strike is denied. Likewise, the Cornmission finds that the
complainant's arguments citing the Civil Rules of Procedure and Civil Rules of Evidence
are unpersuasive and without merit. Accordingly, Ms. Toliver's motion to strike should
be denied.

B. Vectren's motion to strike

On May 21, 2013, Vectxen filed a motion to strike the documents attached to Ms.
Toliver's brief and the portions of the brief which reference the documents. Vect-ren
argues that Ms. Toiiver had the opportunity to introduce evidence into the record of this
proceeding at the hearing and tl-ie opportunity to introduce evidence concluded at the
close of the hearing. Vectren notes that the Attorney Examiner specifically explained that

18



12-3234-GA-CSS -6_

the brief was not an opportunity to introduce new exhibits in the case (Tr. at 179, 1$1),
Further, Vectren emphasizes that Ms. Toliver testified that she is a trained paralegal
familiar with legal proceedings and, therefore, she should i-tot be allowed to disregard this
aspect of the legal proceedings as a pro se complainant (Tr. at 39--41), Accordingly,
Vectren requests that the documents and related select portions of the complainant's brief
be stricken.

On May 30, 2013, Ms. Toliver filed a memorandum contra Vectren s motion to
strike. In the memorandum contra, Ms. Toliver states, among other things, that she sent a
letter to counsel which included the documents attached to her brief prior to submitting
her brief to the Cozni-n.i.ssion. Ms. Toliver notes that Vectren did not object to the
submission of the documents irt its brief filed on May 10, 2013. Further, the complainant
contends the documents attached to her brief should be admitted into the record because
the documents substantiate her testimony offered at hearing, confirrns her participation in
the PIPP program, and substantiates Vectren's continued threats to disconnect her service,
Ms. Toliver also attached to the memorandum 1-ter Vectren bill dated May 24, 2013, which
the complainant refers to as Exhibit 9, and discusses the bill in her memorandum contra,

On June 6, 2013, Vectren filed a reply and reiterated the arguments made in its
motion to strike. In its reply, Vectren also requests that Ms. Toliver's Vectren bill dated
May 24, 2013, and references thereto in her merrrorandum contra be stricken for the same
reasons that the company requests that the documents attached to Ms. Toliver's brief be
stricken.

With regard to Ms. Toliver's college transcript that was attached to her brief, the
Cornrnission notes that she could have sought the admission of this document during the
hearing or made a request to submit the document as a late-filed exhibit, but failed to do
so. We note that the remaining docunien:fis and bills attached to her May 6, 2013, brief
were generated after the hearing and, therefore, not available at the hearing. However, we
find no basis to admit any of these items into the record. The Conumission'a consideration
of the documents, at this stage of the proceeding, would deny Vectren the opportunity to
cross exainine Ms. Toliver an the documents or allow Vectren to introduce evidence to
rebut the information in the documents, denying Vectren its right to due process, For this
reason, the Comznission finds that Vectren's motion to strike should be gxanted; therefore,
the documents and any all reference thereto in Ms. Toliver's brief filed May 6, 2013, should
be stricken from the record. For that same reason, the Commission, sua sponte, also finds
that the Vectren bill dated May 24, 2013, attached to Ms. Toliver's memorandum contra
filed May 30, 2013, and all references thereto should be stricken.

As a final matter regard this motion, on June 14, 2013, Ms. Toliver filed a reply to
Vectren's reply to the complainant's xnemorandurn contra Vectren's May 21, 2013, 17aotion
to strike. On June 20, 2013, Vectren filed a motion to strike Ms. Toliver's June 14, 2013,
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filing stating that the filing constitutes a surreply and surreplies are not authorized under
Rule 490I-1-12, O.A.C. On Jun:e 28, 2013, IVIs. Toliver. filed a reply to Vectren's June 20,
2013, motion to strike and requests an oral hearing. The Corrunission finds that Vectren's
motion to strike Ms. 'I'oliver's June 14, 2013, surreply is well-made and should be granted
and accordingly, Ms. Tolivet's request for an oral hearing is moot.

III. ApPlicable Lavwr

Vectren, is a public utility and r ►atuxal gas company, as defined in Sections 4905.02
and 49(}5.03, Revised Code. As such, Vectren is subject to the jurisdiction of this
Commission.

Section 4905.26, Revised Code, requires that the Commission set for hearing a
complaint against a public utility whenever reasonabie grounds appear that any rate
charged or demanded is in any respect unjust, urnreasorca'ale, or in violation of law, or that
any practice affecting or relating to any service furnished is unjust or unreasonable. The
Commission also notes that the burden of proof in complaint proceedings is on the
complainant. Grossman v. Pub. Util. Comm., 5 Ohio St.2d 189, 214 N.E.2d 666 (1966).
Therefore, it is the responsibility of a complainant, in this instance, Ms. Toliver, to present
evidence in support of the allegations made in her cornplaint.

The Cornni,ission's gas PIPP program rules are set forth in Rule 4901:1-1$-12,
C.7.A.C., through Rule 4901;1-1$-17, O.A.C.

IV. Summar of the Testimony and Evidence

Ms. Toliver testifies that Vectren has been threatening her with disconnection.,
alth.ough she has an actual account balance of zero, Ms. Toliver admits that, in April 2012,
she terminated her participation in PIPP Plus because the Staff of the Cointnission (Staff)
and Vectren inforzned her that she had to make her PIPP payment irrespective of the
actual account balance. Ms, Toliver reasons that, rather than fight with Vectren, she got off
of PIPP and paici the current balance due on her Vectren bill. (Tr. at 9-12.)

The complainant states that, in August or September 2012, she applied for HEAP
which requires that the applicant apply for all other assistance for which the customer is
eligible, including weatheriza+ion and P7PP. According to Ms. Toliver, when she' was
approved for HEAP, she was also approved for PIPP Plus and her PIPP installment
payn-ient was calculated to be $72 per bil.ling cycle. Ms. Toliver testifies that, once Vectren
received her approval for HEAP and PIPP, in September 2012, Vectren immediately
applied the I'IPP installments accru.ed on her account since the time she terminated
participation in PIPP Plus, The witness claims that her intent was to o.nly apply for HEAP
but the application required her to apply for all assistance for which she was eligible,
includiiig PIPP. She also admits that she assumed the new PIPP installment payment
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amount would apply beginning in calendar year 2013, because she had previously
terminated her participation in PIPP. Ms. Toliver states that she planned to reenroll in
PIPP Plus after her year was up. (Tr. at 9-12,14-15.)

Ms. Toliver states that, in October 2012, after learning that she was expected to
make the PIPI' installment payments due since she terminated participation, she contacted
Catherine in Vectren's PIPP department. The complainant asserts that Vectren told her
that was how the prograrn was set up. In the complainaiat's words "they [Vectren] were
not going to honor the fact that my accou.nt balance was zero... ." Ms. Toliver states that,
after discussion with Vectren, by letter dated November 20, 2012, Staff informed her that
the PIPP Plus program required the PIPP participant to pay the missed PIPP payments,
(Conxplafinant Ex, 2; Tr. at 10-11,17-18)

Ms. Toliver avers that she has been discriminated against as a low-income
customer, Ms. Toliver states that she has two sick kids in her household and it is their
incon.ae that makes her eligible for PIPP. Ms. Toliver offers that her home includes a gas
stove, hot water heater, and heat and, therefore, she can not afford to have her gas service
disconnected. (Tr. at 19, 93, 101.)

The complainant makes several arguments that Vectren's request for the rnissed
PIPP payments is unreasonable, unlawful, ciiscriminatory, and arbitrary. First, Ms. Toliver
argues that she did not have to make her PIPP installment payment due, irrespective of
her account balance in 2011. She notes that her bill dated July 25, 2011, lists a PIPP
payment due of $14.30, although the bill states an actual account balance credit of $33.90
and a monthly PIPP installment due of $76.00. (Complainant Gx.1; Tr. at 9-10)

Second, Ms. Toliver argues that, in February 2012, Vectren filed an application to
revise its accounting methods in In t)w Matter of the Application of Vectren Energy Delivery of
Ohio, Irrc. for Approval to Implement a Capital Expenditure Progrant, Case No, 12-530-GA-
UNC, et al. (12-530), and on May 13, 2012, filed an application to adjust its PIPP rider in In
the Matter of the Application of Vectren Energy Delivery of Ohio, Inc, for Adjustment of its
Percentage of Income Payment Plan Rider, Case No. 12-1720-GA-PIPP (12-1270). Ms. Toliver
states that, prior to the filing of the aforen-Eenti.oned: Vectren applications, the amount of
the PIPP Plus installznent payment was red.uced. The complainant claims that, as a result
of 12-530 and 12-1720, Vectren now requires a PIPP customer to pay the PIPP installment
arnount; irrespective of the actual account balance due. Ms. Toliver contends that this
policy is arbitrary, erroneous, and harmful, as it causes her to be continuously threatened
xAdth disconnection in violation of Sections 4905.35 and 4905.37, Revised Code. (Tr, at 19--
23. )

Third, Ms. Toliver reasons tl-rat Vectren, as a corporation, has a duty to her as a
customer and can not arbitrarily change the rules without filing an application with the
Commission, The complainant further argues that, under the Uniform Commercial Code
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(UCC), as a customer or citizen. of any state, all she is obligated to pay is the actual account
balance. However, 1Nfs. ToIiver did not cite any specific UCC section which appiied to
Veetren as a corporation or a specific provision which Vectren violated under the UC.
(Tr, at 21-22, 41-43, 66-67.)

Next, Ms. Toliver argues that the Energy Assistance Resource Guide (Resource
Gutde) does not provide Vectren a defense, because the information in the Resource Guide
is not true, as Vectren has harmed and continues to harrn the complainant as a PIP-P
program participant. Ms. Toliver alleges she would be harmed if she is required to make
payments not due and be subject to the disconnection of her gas service if she does not
pay. She also notes that, under Rule 4901:1-1$-12(1))(2)(b), O.A.C., PIPP payments shall
not exceed the azztount of the customer's arrearage. (Tr. at 19-20, 21-22; Vectren Ex. 1 Att,
A.) Further, Ms. Toliver argues the explanations offered in the Resource Guide are
contradictory (Vectren Ex. I at Att. A; Tr. at 61).

In. addition, referring to Complainant Ex. 2, Ms. Toliver notes that, according, to
Staff, PIPP Plus is a 12-month program that is not designed for customers to go on and off
of the program. The complainant contends that, because PIPP Plus has reveri.fication
dates, anniversary dates, and calendar dates, PIPP can not be a 12-month program. Ms.
Toliver reasons that there are "too many different dates that have to be - that can be
changed for them to say that the 12 months is locked in stone..." The witness further
reasons that, ff you are a PIPP participant and your income changes, the Ohio
Development Services Agency (ODSA) wants you to come in immediately with the new
income information and not wait unfiil a new 12-month period begins. (Tr. at 23-25, 45;
C ornplainant Ex. 2.)

Ms. Toliver admits that, in her complaint, she states that, on or about March 2012, "1
was told by the PUCO that I i.eeded to get off of the PIPP Plus program because the rule is
that the payment is required regardless of the balance owed on the account in order to be
eligible to stay on the program." (Tr. at 34; Vectren Ex. 2.)

Further, Ms. Toliver, claims that Vectren "forced" her to terminate her participation
in the PIPP program by only giving her the option to make the PIPP installments to avoid
disconnection, or to utilize one of the other payment plans, the one-fourth, one-sixth, or
one-tenth plans. Ms. Toliver asserts that the one-fourth, one-sixth, or one-tenth payment
plans would have required her to go into some kind of debt. The complainant states that
she informed Vectren that she corild not be disconnected and she was not going on any
other prograrri. (Tr, at 34-35, 37-38; Vectren Ex, 2 at 1)

Ms. Toliver recognizes, as noted on the Vectren monthly bill, that participation in
the PIPP progra.rn does not relieve the PIPP participant of his/her legal responsibility for
the actual account balance. However, when questioned as to her monthly payment
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responsibility, Ms. Toliver testifies that she is responsible for the lesser of the actual
monthly current charges and the PIPP installment payment. The complainant accepts that
tiie PIPP rules apply to all PIPP participants and she does not expect to be treated
differently. (Tr. at 71-79, 84-83.)

Vectren offered the testimony of Sherri Bell, Customer Relations Manager for
Vectren Utility Holdings, Inc. (Vectren Ex. 1) .3 As Customer Relations Manager, Ms: Bell
is respoz-isible for customer service compliance, including PIPP administration compliance,
customer complaint management, subm.ission of reports to regulatory comrnissions, and
keeping and maintaining records for court and regulatory proceedings. (Vectren Ex. 1^, at
1; Tr. at 121-122, 725)

In her preffled testimony, Ms. Bell contends that the PIPP Plus program requires
year-round participation and that her interpretation is confirmed by the Resource Guide.
Vectren witiless Bell explains that the Resource Guide is a layperson's explanation of the
PTPP program which is jointly published annualZy by the Com.mission and ODSA.4 Ms.
Bell states that Ms. Toliver was removed from PIPP, at Ms, Toliver's request, on May 8,
2012. Contrary to the claims of Ms. Toliver, Ms. Bell states that Vectren did not "force"
Ms. Toliver to get off of PIPP. According to Ms. Bell, after being removed from PIPP in
May 2012, Ms. Toliver maintained natural gas service at the same address. Vectren
records reveal that the complainant subsequently applied to be reenrolled in the I'IPP
program in September 2012, was determined to be eligible, and was reinstated to PIPP
Plus in Noveznber 2012. Vectren witness Bell argues that, pursuant to Rule 4901:1-18-.
12(D)(2)(b), O.A.C., Vectren is requireci to collect the missed PIPP installment paymerits,
Further, Ms. Bell testifies that, prior to the termination of her participation in the PIPP
program, Vectren izlformed Ms. Toliver that, if she subsequently reenrolled in PIPP, she
would be responsible for the missed PIPP installments minus any customer payments
made. (Vectren Ex. l at 3-5, 7, Att. A at 13)

Ms. Bell states that, as of the filing of her written testimony, Ms. Toliver's account
balance was $0. Further, the witness testifies it is her understanding, based on discussions
with Staff and reviewing the Resource Guide, that Vectren may attempt to collect, and the
customer's service is subject to disconnection for, the outstanding PIPP installments,
irrespective of Ms. Toliver's actual account balance due. Ms. Bell argues that, if the
complainant refuses to pay the outstanding PIPP insta7lrnents d.ue, pursuant to Vectren's
tariff, the company has the right to disconnect her gas utility service. The witness reasons
that, although a customer's account balance may be less than his/her PIPP Plus default
anlou:n:t at some point, the situation will likely change during the heating season. Ms, Bell
recommends that, if a PIPP customer's installment payment uncfer the PIPP Plus program.

3 Vectren Utilit_y l-iolclings, In.c, is the holding company of Vectren.

4 ODSA administers the electricPlPP program.
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consistently exceeds lus/her actual usage charges, the PIPP participant should reconsider
hzs f her enrollment in the program, as PIPP participation is not martdatory. According to
Ms. Bell, Ms. Toliver's budget payment would be less than her PIPP installment payment.
(Vectren Ex.1 at 5r7, Att. A at 16; Tr, at 177)

Ms. Bell denies that Vectren is discriminating against Ms. Toliver.. The witness
argues that Vectren does not have the authority to unilaterally change aiiy Commission
rule for PIPP or to require Ms. Toliver to tenxlinate her PIPP enrollment. Vectren witness
Bell reasons that Vectren has not applied the Conisnission's PIPP rules differently to Ms.
rl'Qliver as compared to any other P7PP program participant. Ms. Bell avers, as Ms. Toliver
admits in her complaint, that the Commission's iz-dormal investigation coiifirrned
Vectren's interpretation and application of the PIPP rules. For these reasons, Ms. Bell
states that she is unaware of any basis for Vectren to be subject to damages associated with
Ms. Toliver's complaint. (Vectren Ex. 1 at 7-8.)

Irn reviewing the letter from Staff to Ms. Toliver regarding her informal complaint,
Ms. Bell offers that there is a 12-month period where the PIPP participant is not permitted
to go on and off the PIPP program. Ms. Bell reasons that the '12-month period is consistent
with the requirement that a PIPP participant verify his/her income every 12 months and
the fact that the PIPP participartt's income-based payment is based on the annual
household income: (Complainant Ex. 2; Tr, at 131.)

Ms. Bell disagrees -vvrith Ms. Toliver's claim that Vectren reduced her PiPI'
installment due during the summer of 2011. Ms. Bell testifies that Vectren experienced a
billing defect on bills issued in July 2011 that caused the PfiPP Plus installments to be
incorrect. Nls. Bell submits that neither Ms. Toliver nor any other affected customer was
charged a greater amount due as a result of the billing error. The witness avers that
Vectren did not expressly state or othel-Mse assure Ms. 'Toliver that her 1'IPP installment
amount would be reduced as a result of the billing error or during the summer of any
year. Ms. Bell admits that Vectren did not explain the billing error to customers on a
subsequent bill or send a notice to affected customers, but irtforrned Staff of the billing
error. (Tr. at 123-124, 162-165, 170-172.)

V. Discussion

A. History af PIPP Plus prouam and current PIPP Plus rules

In 1983, the Commission com.rnenced what has evolved into the current PIPP Plus
prog-ram in In t1ie Matter of the InvestigatiUn into Long-Terrrr Solutions Concerning
I3isconnection of Gas and Electric Service in Winter Emergencies, Case No. 83-303-GE-COI.
Subsequently, pursuant to amended Senate Bill 3, ODAS, then lCnown as the Uhio
Department of Development, commenced administration of the electric PIPP program.
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11>Fast recently, the rules for the gas PIPP program were evaluated, revised, and the
program renamed PIPP Plus to more clearly outline eligibility requirements, participant
obligations and program benefits in In the Matter of the Conamissipn`s 1Zevie7t1 of Chapters
4901:1-17 and 4901:1-18 and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-12, 4901:1-15-17,
4901:7-21-14, and 4901.1-29-12 of the Ohio Administrative Code, Case No. 08-723-AU-ORD
(2008 Rule Review). The Commission's goals in the 2008 Rule Review were to, among
other things, contain the escalating costs of the gas PIPP program, create more affordable
payments for participants, irnpxove payment patterns and encourage responsible
behavior, interrupt the seasonal cycle of disconLnection, and encourage PIPP customers`
successful migration from the PIPP program.5 The current gas PIPP Plt1s rules became
effective on November 1, 2010.6

Sign.ificantly, we note that, since the commencement of the PIPP prograr-t, a
customer's eligibility to participate has been and continues to be based on the household
incozrle, established at 150 percent of the federal poverty guidelines. Currently, Rule
4901:1-18-12(B), O.A.C., states:

A custorner is eligible for PIPP if the customer meets o,ne of the following criteria:

(1) 11-ie household income for the past three months, if annualized,
would be less than or equal to 150 percent of the federal
poverty guidelines.

(2) The annualized household income for the past three months is
more than.150 percent of the federal poverty guidel'znes, but the
customer has a household income for the past 12 months which
is less than or equal to 150 percent of the federal poverty
guidelines.

Thus, the PIPP participant's eligibility and the monthly PIPP installment payment are
based on annaaalized household income,

Notably, under the current PIPP Plus rules, the percentage of household income
billed by the jurisdictional gas utility each billing cycle (generally rnontl-ly) was reduced
from 10 percent to six percent (Rule 4901:1-18-13(A)(1), O.A.C). The Comzru:ssion's
ratiortale for r.educirtg the income percentage was to improve the average number of PIPP
installznent payments made per year by PIPP custorriers from slightly more than six to at

2008 Rule Review, Entry at 6 (June 25; 2008).

^ We note that current electric PIPP Plus rules in Chapter 122:5-3, C7.A.C., were also effective on November
1,2010.
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least 1.0 but preferably 12 payments annually, without imposing a financial strain on PIPP
participants.'

As an incentive for PIPP participants to make timely payments each month, to
break the cycle of seasonal disconnection, and facilitate PIT'P participants with significant
accrued arrearages an opportunity to transition off of PIPP, the Commission enacted an
on-time payrnent incenticTe. To balance the benefits of the on-time payment inceratives; the
C.ommission required the PIPP participant to subrnit the P1PP installments due but not
paid to continue participation or reenroll in the PIPP program. To that end, Rule 4901:1-
7:8-12, O.A.C., states, in relevant part:

(D) In addition to the requirements set forth in paragraphs (B) and (C)
of this rule, a PIPP customer must also periodically reverify his/her
elig-ibility.

(1) All PIPP customers must provide proof of el.igibility to
the Ohio department of development of the household
income at least once every tw70ve months at or about
the customer's PIPP anniversary date. The customer
shall be accorded a grace period of sixty days after the
custozner`s PIPP anniversary date to reverify eligi:bility,

(2) Except as provided in this paragraph, the PIPP customer
must be currerrt on his/her incorne-based PIPP payments at
the custorner's PIPP reverificat-ion date to be eligible to
remain on PIPP for the subseririent troelve nionths: The
custorxter will have one billing cycle after the PIPP
reverification date to pay any missed PIPP payments
before being removed from the program. Missed PIPP
payments include:

(a) Any delayed payments as a result of the
custorner's prior use of a medical certificate
in accordance with paragraph (C) of rule
4901:1-18-06 of the Administrative Code.

(b) Any missed payments, iricluding PIPP
payrnen.ts zvlcich rvoutd have been due for the
rnonths the customer is cliscanraected from gas
utility serUice. These missed PIPP payments
must be paid prior to the restoration of

' 2008 Ztuie Reviev4,, Entry on i{eh.eariaig at 28 (April 1, 2009), Order at 62 (December 17, 2008).

26



12-3234-GA-CSs

utility service. The amount of the PIPP
paynients due shall not exceed the amount
of the customer's arrearage.

-14-

(4) PIPP customers who have been dropped from the PIPP
program due to nonpayment may re-enrcill in the program
after all inissed PIPP payments, from the firne of en-rollnient or the
PIPP reverzcation date, up untit re-enrollment, have been cured.
T'his includes payments for any months in which the
customer was disconnected. The amount due shall not
exceed the amount of the customer's arrearage.

(Eanphasizes added).

Fuxther, the Commission notes that, in accordance with Rule 4901.•1-18-16(U),
O.A,C., even PIPP partic.ipants, who voluntarily elect to termznate participation in the
PIPP program, and eDroll in the transitional Graduate PIPP program, znust pay any
rna.ssed PIPP installments to be eligible to participate in Graduate PIPP. We also note that
Rule 4901:1-18-17(B), O.A.C., provides that, after removal from PIPP for failure to timely
reverify eligibility, the former PIPP customer may reenroll in PIPP and must make any
missed income-based payments to bring the accaunt current.

Moreover, we note that PIPP eligible customers are put on notice and current PIPP
participants are contimspusly reminded of their monthly payment obligations under the
PIPP program. Even the HE AP/ PIPP application specifically states "PIPP Plus is a special
payment plan that requires eligible customers to pay a portion of their household incom
each month to maintain utility service. PIPP Plus protects customers from disconnection
of service, as long as they follow the prUgram`s rules about rnonthly payznents."

B. PIPP recl-uire.ments and the Commission decision

The Commission's reason for establishing the PIPP program is to balance the need
for low-incorne customers to maintain their gas utility service against the low-income
customer's ability to pay for their utility service. However, the Commission is intensely
mindful that the cost of the PIPP program, not covered by the PIPP participant's zxtonthly
installment, is borne by the utility's ratepayers.

PIPP participants must revexify their income at least ar,n.ually. Annualized income
is used to determine the monthly PIPP installment due to maintain gas utility service and
to continue participation in the program. Ms. Toliver's desire to pay the lesser of the
actual accourtt charges or her PIPP installment payment would circumvent the PIPP
participant's full contribution to ma.i..ntaxni.-ng utility service (Tr. at 79). A PIPP participant
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similarly circumvents his/her obligation to PIPP if the PIPP participant is allc^ived to go on
PIPP when it benefits the participant and off PIPP when it does not. That is one of the
primary reasons the Commission incorporated the requirement to have PIPP participants
make up any missed PIPP payments into the PIPP progr.am rules.

Ms. Toliver argues that, prior to 2012, she did not have to make her PIPP
installment payment due without regard to the actual account balance. The complainant
submits that her bill, dated July 25, 2011, lists a PIPP payment due of $14.80, despite the
PIPP installrnent due of $76.00. Ms. Toliver testifies that her bills for August and
September 2011 also reflect a reduced PIPP installment due. (Complainant Ex.1; Tr. at 110
-111.) Vectren, on the other hand, subinits that the company experienced a billing defect,
as reflected on Ms. Toliver's bill dated July 25, 2011. The corn.pany states that the billirtg
defect incorrectly reduced the current ainount due for PIPP and non-PIPP customers.
However, Vectren states the company did not administer the gas PIPP program any
differently in the su.mzner of 2011 than in the summer of 2012. Ms. Bell contends that Staff
was notified of the billing defect. More inzportantly, according to Vectren witness Bell,
neither Ms. Toliver nor any other customer, was, as a result of the billing error, expressly
assured that his f her I'IPP in.stallment amount would be reduCed for the remainder of the
stxmmer of 2011 or any other surnmer period of any year. (T'r, at 123-124)

The Comrnission was aware that Vectren experienced. some billing issues beginning
in July 2011. We also note that consistent with the testzmony of Ms. 'T'oliver, the August
through November 2011 bills reflect a reduction in the PIPP Plus installment amount due
shown on each bill. The Conznaission notes, however, the PIPP Plus detail section of those
same bills continues to state that Ms. Toliver's PIPP Plus installment amount is $76.00. The
Corzunzssion understands that the July through November 2011 Vectren bills could have
caused some confusion, particularly among PIPP participants, regarding the PIPP
installment due during the surzuner, given that it was the first summer of the new PIPP
Plus program. Nonetheless, Vectren's past billing issues can not justify Ms. Toliver's
assertion that she, as a PIPP participant, expected her PIPP installment payments to be less
than the amount stated on the annual reverification letter. Ms. Toliver does not present
any evidence to support her assumption that her PIPP installment would be reduced in the
summer months. No evidence was presented that Vectren or Staff represented to Ms,
'I'oliver that her PIPP installment would be reduced during the summer. In fact, the record
evidence supports that Ms. Toliver was told just the opposite. Vectren, as well as Staff,
informed Ms. Toliver that her monthly PIPP installment was due. As such, we find Ms.
Toliver's assumption, based on. Vectre-n's billing errors in 2011, to be unreasonable aDd
therefore, she has failed to support her claims in the complaint.

The complainant argues that, in 12-530 and 12-1720, Vectren applied for approval to
require PIPP customers to pay the PIPP installment amount irrespective of the actual
account balance and the amount d.ue. 1-Iowever, the Comxnission n.otes that 12-530 was an
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application for authority to implernent a capital expendit-are program for the period
October 1, 2011, through December 31, 201.2; thus, contrary to the complainant's assertions,
12-530 is ur►related to the .PIPP program and does not support the claims alleged by the
complainant. In. 12-1720, Vectren received approval from the Commission to decrease its
PIPP Rider rate, Thus, while the rate proposed in 12-1720 results from the PIPP program,
the application in 12-1720 to revise Vectren's PIPP rider rates did not affect the PIPP
installment pay7nents due from PIPP participants, as Ms. Toliver alleges, and does not
support the allegations rnade by Ms. Toliver. There£ore, neither 1.2-530 nor 7.2-1720 have
any relevance with regard to the issues presented by the complainant in the instant case.

`The complainant makes general assertion.s that Vectren violated the UCC.
However, Ms. Toliver fails to cite any specific provision of the UCC applicable to Vectren
or to the circumstances at issue. Accordingly, tlie complainant has failed to sufficiently
develop her argumerrts against Vectren based on the UCC for the C:.oznmissiozi s
consideration.

The testimony offered establishes that lvls. Toliver elected to terminate her
participation in the PIPP program effective with the April 203.2 billing. While Ms. Toliver
at one point argues she was not given any other option, given Vectren's request for the
PIPP installment due on or about April 2012, the option to continue PIPP participation, or
not, was ultiiiiately her choice. We note that Ms. Toliver admits that she ixlade the choice
to terminate her participation in PIPP (Tr. at 35, 37-38). The record also reveals that 1VIs,
Toliver reenrolled in PIPP, via her application for HEAP, effective with the Septern.ber
201.2 billing.

Furthermore, the Resource Guide is not contradictory, as the complainant claims.
In fact, the Resource Guide is on point and addresses the circurnstance of this coznplain.t.
The Resource Guide addresses the circumstances when Ms. Toliver elected to terminate
her participation in PIPP, stating, in pertinent part, that:

[to] remain on PiPP Plus and avoid disconnection, the
customer would be required to pay the PIPP Plus default
anntaunt. If the customer no longer wants to be on PIPP Plus
but wants to avoid disconnection, he/she can pay the total.
account balance and be removed from PIPP Plus or the
customer can bring the PIPP Plus installments current and
request to be moved to Graduate PIPP I'lus.

(Vectren Ex. I at Att. A at 1fi) The Resource Cuide also addresses the more significant
issue presented in this complaint, stating that "[t}he customer must pay the difference
between the amount of PIPP Plus installments and customer payments before re-joining
PIPP Plus" (Vectren Ex. I at Att. A at 13). The Commission fin.ds that, to allow a PIPP
participant to do otherwise would circumvent the PIPP participant's responsibility to tl-ie
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PIPP program. If a PIPP participant is only responsible for the PT.PP installment during the
months when actual znonthly charges are m.ore than the PIPk' installment and responsible
for the actual monthly current charges when the charges are less than the PIPP irrstallment,
the PII'P participant exploits the benefits of the PIPP prograrn and avoids the full scope of
the PIPP participant's obligations to the program. The same is true if a PIPP participant is
permitted to go on and off the program at will.

In this case, the Commission finds that the complainant has failed to show that
Vectren incorrectly applied the Commission's rules for adzYUnistration of the gas PIPP
program. In fact, the record reflects that, consistent with the gas PIPP Plus rules, as
explained in the Resource Guide, Vectren applied the missed PIPP installments to Ms.
Toliver's account upon her reinstatement in the PIPP program as of the September 2012,
billing where the complainant reenrolled in PIPP less than 12 morlth.s after her recltaest to
terntiinate participation in the PIPP program.

The complainant does not challenge Vectren's calculation of the difference betv'reen
the missed PIPP installments and the customer payments made on her account while she
was not enrolled in PIPP in 2012. However, based on the bills issued on Ms. Toliver's
account for the period April through September 2012, the amount appears to be reasonable
and in compliance with the Commission's requireinents to make up the difference
between any missed PIPP installments and customer payments irr.ade for the sazne period.8
(Tr. at 37; Vectren Ex. 3.)

Further, as a result of Ms. Toliver's failure to pay the difference between the missed
PIPP installments and the amount she paid while not enrolled in PIPP, Ms. Toliver's
account was delinquent and properly subject to d"zsco.nnec.tidn. Pursuant to Rule 4901:I-
18-05{F), O.A.C., Vectren notified Ms. Toliver of the possibility of the disconnection of her
gas service including the amount necessary to avoid the disconnection of her service. We
note that non-PIPP customers and PIPP participants are subject to the disconnection of
their gas utility service for failure to pay under Rule 4901:1-1$-05(F), O.A.C. Thus, we find
no merit to the complainant's claims that Vectren acted in a discriminatory manner
regarding the notice to disconnect her account for failure to pay the PIPP installment
charges due.

Further, the Commission finds no basis for Ms. Toliver's assertion that Vectren
violated Section 4905.35, Revised Code. Section 4905.35(A), Revised Code, directs that a
public utility shall not make or give any undue or unreasonable preference or advantage
to any person or subject any person to any undue or unreasonable prejudice or
disadvantage. Based on the record, very little evidence has been presented to support Ms.

$ April through September 2012 [6 znos. x $77.00 - $462.00], [462.00 + $30.87 (PIPP installment balance due
for April 2012) -$183.59 (total customer payments made) =$3Q9:281, in comparison to $304.03 on the
September 2012 bill.
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Toliver's claim that Vectren has iznposed any undue or unreasonable prejudice or
disadvantage. When Vectren's bills, as a result of a billing defect, listed a reduction in the
PIPP installment due July through November 2011, Vectren did not reissue recalculated
bills requesting the correct amount due. No Vectren custorner, including Ms. Toliver, was
put in a financially precarious position for the correct payment due as a result of the
billing defect. Nor do we find that Vectren's administration of the PIPP Plus program
unduly or unreasonably prejudiced, or disadvantaged Ms. Toliver. As a PIPP customer, in
exchange for the program benefits, M.s, Toliver is obligated to make her PIPP in.stallrnent
payment each znonth. In exchange, Ms. Toliver, as a PIPP participant, receives gas utility
service based on her income as opposed to the actual charges incurred based on
consumption like Vectren's other ratepayers. Further, for on-time payment of the PIPP
installment due, PIPP participants receive arrearage forgiveness and forgiveness of the
actual charges due in excess of the PIPP installment. The record evidence does not
demonstrate, as Ms. Toliver claims, undue or unreasonable prejudice or disad.vantage.

Further, Section 4905.35(B), Revised Code, requires a natural gas company that is a
public utility to offer its regtzlated services or goods to all simiIarly situated consumers
under comparable terms and conditions. Ms. Toliver does not assert that she has been
treated adversely as compared to other similarly situated PIPP customers, In fact, Ms.
Toliver testifies that she does not expect to be treated differently than any other PIPP
participant. However, the complainant repeatedly argues that Vectren cannot charge her
account for payrnents not due or for PIPP installments irrespective of her actual balance.
(Tr. at 20-22, 91.)

However, the complainant's reasoning overlooks the fact that, as a PIPP participant,
she is not paying in-full for the gas utility services received. PIPP Plus participants are on
a payment plan which allows the PIPP customer to receive gas utility service and avoid
the threat of disconnection of their service, as long as the PIPP participant complies with
the program requirements, which includes making the required PIPP installment
payment. As explained in great detail above, the PIPP installment is based on the PIPP
customer's arulual household iricome xiot the actual charges for the gas utility services
consum.ed. Therefore, PIPP participants are expected to contribute the expected annual
portion of their income as determined to be reasonable to maintain their utility service.
Thus, the PIPP participant's PIPP installment is due irrespective of the actual account
charges due. Without, the submission of the PIPP installment, the PIPP participant is
subject to the disconnection of his/her gas utility service like any other utility custor.ner.

Accordingly, upon consideration of the record in this case, as disctissed in detail
above, the Commission concludes that the complainant has failed to sustain her burden to
prove that: Vectren's adzniadstration of the PIPP prograrrt is discriminatory to her, as a
PIPP participant; Vectren`s administration of the PIPP program is unreasonable or
unlawful; Vectren arbitrarily adrninistered the PIP? program as to the complainant;
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and/or that Vectren violated its tariff, any Commission rule, or any provision of Title 49,
Revised Code, T'herefore, this case should be dismissed and closed of record.

Fii-ially, the Cornzxiission notes that the complainant cites Section 4905.37, Revised
Code, in support of the allegations against Vectr.en.; Section 4905.37, Revised Code, grants
the Coinxn.i;ssion the authority to prescribe the practices of a public utility where the
Commission deterxn.ines, after a hearing, that such utility practices are unjust or
unreasonable. Given that we have found that the complainant has failed to sustain her
burden to prove that Vectren's adm°rnistration of the gas PIPP prograin as applied in this
case is unjust or unreasonable, the Coinmission has no basis to utilize th.e authority
granted to us by Section 4905.37, Revised Code.

The Commission recognizes that, based on our finding that the complainant has not
st7.stained her burden of proof that Vectren acted inconsistent with the rules for the
administration of the gas PIPP program, Ms. Toliver's account may be iinmedfately subject
to disconnection for the missed PIPP payments. The Corrunission directs that Vectren
shall not disconnect Ms. Toliver's gas utility service u.nless and until the Conux-titssion or
the assigned Attorney Examiner orders otherwise. Vectren is directed to file with the
Commission in this clocket, by July 24, 2013, a stateznent, including rnonthly detail and
supporting documentation, to the extertt it is not already included in the record, the total
amourrt due from Ms. Toliver as a result of her reenrollment in PIPP on or about
Septeznber 2012. Further, the C:on-=ssion notes that the Vectren bills reflect that Ms.
Toliver conti:nues to receive the benefits of the PIPP Plus program. Accordingly, Vectren
shall also provide the total amount of the P1PP Plus benefits received by Ms. Toliver since
her reenrollrnen.t in PIPP on or about September 2012, including the monthly amount of
the arrearage forgiveness and difference between the on-time P1PP installment and act-ual
charges incurred.

On or before Ju.ly 31, 2013, Ms. Toliver shall notify the Commission by letter to be
filed i:z1 this docket clearly stating whether she wishes to continue her'participatio n in the
PIPP Plus program or not. If Ms. Toliver elects to continue participation in the PIPP Plus
program, she shall submit the missed PIPP payments to Vectren by September 20, 2013.

On the other hand, if Ms. 'Tolivex elects to term.inate her participation in PIPP Plus,
or fails to notify the Com.rnission by July 31 2C)13, Vectren shall, with the next bill issued,
reverse the PIPP Plus benefits received on Ms. Toliver's account. If ?v1s. "I'oliver is not on
PIPP Plus, she may enter into a mutually agreeable payment plan or a Comrn.xssion-
orcl.ered pavme.nt plan as set forth in Rule 4901:1-18-05(B), O.AC., with Vectxen to bring
the ac.count current. We remind Ms. Toliver that, should she elect to terminate her
participation in the PIPP program at this time, and subsecluently reenrolls in PIPP on or
before July 17, 2014, consistent with the gas PIPP rules and as explained in Complainant
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Ex. 2, she will be required to pay the difference between any missed PIPP installments and
the customer payments made during the same period.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) Vectren is a public utility, as defined in Sections 4905.02 and
4905.03, Revised Code, and, as such, is subject to the
jurisdiction of the Commission.

(2) Rules 4901:1-18-12 through 4901:1-18-16, O.A.C., set forth the
requirements of the gas PIPP Plus program, effective as of
November 1, 201[}.

(3) On December 17, 201.2, Ms. Toliver filed a complaint against
Vectren,

(4) A sefitleme.nt conference was held on February 12, 2013.

(5) T'he hearing on the issues raised in the complaizrt was held on
:March. 21, 2013.

(6) In a complaint case, the burden of proof is on the complainant.

Grossman v. Public Utilities Commission 5 Ohio St.2d I89, 214
N.E.2d. 666 (1966).

(7) Ms. Toliver failed to sustain her burden of proof to
demonstrate that Vectren's admirdstration of the PIPP program
is discrintinatory to her, as a PIPP participant.

(8) Iv.Is. Toliver failed to sustain her burden of proof to
demonstrate that Vectre.i s administration of the PIPP program
is unreasonable or ui-flawful.

(9) Ms. Toliver failed to sustain her burden of proof to
demonstrate that Vectren arbitrarily administered the PIPI'
program as to the cnmplainant.

(10) Ms. Toliver failed to sustain her burden of proof to establish
that Vectren violated i.ts tariff, any Cortunission rule, or any
provision of Title 49, Revised Code, and, therefore, the
complaint should be dismissed,
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ORDER:

It is, therefore,

-21-

ORDERED, That the complainant's motion to strike Vectreri s testimony is denied.
It is, further,

ORDERED, That Vectren's motion to strike the attachments to and portions of Ms.
Toliver's brief filed on Mav 6, 2013, is granted. It is, further,

ORDERED, That the attachn-►ent to complainant's nn.emora.ndum contra filed May
30, 2013, is stricken. It is, furtller,

ORDERED, That Vectren's motion to stxike the connZplainant's surreply filed on June
14, 2013, is l;ranted. It is, further,

ORDERED, That Ms. Toliver's request for an oral hearing is moot. It is, further,

ORDERED, That the complaint be dismissed. It is, further,

ORDERED, That Vectren file with the Commission, by Julv 24, 2013, the
infnrmafiiori regarding Ms. Toliver's accouiit. it is, further,

ORDERED, That Ms. Toliver file with the Commission, by July 31, 2013, a letter
clearly stating whether or not she wishes to continue her participation in P1PP Plus
program. It is, further,

ORDERED, That, if Ms. Toliver elects to continue participation in the PIPP Plus
program, she shall submit the ixussed P1PP payments to Vectren by September 20, 2013. It
is, further,
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DRT7ERED, That a copy of this Opinion and Order be served upon all parties of
recora.

THE PUBLIC L7ILITIES CDNINII:sSION OF 4HI0

`Todd A
C

ni h1er, Chairman

Steven D. Lesser Lvx

M. Beth Trombold

GNS/vrm

Ent^ered in the Journal

AJL 17 2013

Barcy F. McNeal
Secretary
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BEFORE
THE PUBLIC UTlCLITIES COMMISSION OF E;fH.lO

NANCY S. TC}I.IVER, )

Complainant,

V.

VECTREN ENERGY DELIVER OF OHIO,

Respon.dent.

Case No. 1 2-;i234-GA-CSS

ANSWER

In accordance with Olzio Aclm, Code 4901-9-(} l(I?), the Respondent, Vectren Energy

Delivery of Ohio, Inc. ("VEDO" or "the Company"), for its answer to the complaint of Nancy S.

Toliver states:

FIRST DEFENSE

I. VEDO admits thax Ivfs. T'oiiver is a customer pftlElTi{3 whose service address is

614 Kenilworth Ave., Dayton, Ohio 45405.

2. VEDO admits that in April 2012 Ms. Toliver was rernoved from the Percentage of

Incorne Paymezlt Plfis ("PIP.P P1tis") plan, consistent with her reqi7est and that a PIPP Plus

paynaent amount was tllereafter neither required by nor indicated on her Inionthiy bills. VE17E?

avers that, prior to her decision to come off the PIPP Plus plan, the Company advised Ms.

Toliver that if she wanted to reenrolt in PIPP Plus at a later time she woiild be required to pay th.e

difference between (a) the amount ofPIPY Plus installments that would have been due and (b)

actual customer payments received. VEDO further avers that the PIPP Plus payments for which

Ms. Toliver was responsible before being removed fronz the program were neither "waived" nor

°`set to zero," but were not due at that time in accordance with Ms. Toliver's removal the PII'P

Pltxs prograrn.
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3. VEDO admits that in September 2012 Ms. Toliver both received a Hoane Energy

Assistance Program ("HEAP") credit of $226 for the 201:2-13 winter-heating season, which was

applied on Noveinber 28, 2012, and was reenrolled in the PTPP Plus program with an installment

amount of $72.

4. VEDO ad.tnits that in order to rejoin PIPP Plus, in accordance with the 2012-13

Energy AssistancL Rt,source Guide, and consistent with what the Conapany advised her in April

2012, Ms. Toliver was required to pay the difference between (a) the amount of PI.FP Plus

installments that would have been due aiid (b) actiial customer payznezzts received: VEDO avers

that this amount totaled $304;03.

S. VEDO denies tlzatit has eitia.er "discriminated against" Ms. Toliver or "forced

[her] to get off the PIP [sic] program."

6. VEDO denies that Ms. Toliver is being "forced" to make paytneftts to "a program

that (are] not dire" a.tid ihat it has charged or is charging her "an amolint not due:"

7. VEDO admits that its "system charges only the amount due" and that "the

customer is responsible for the account balance owed."

VEDO denies that its enforcement of the PIPP Plus rules is a"punishtn:ent"

against?vls. Toliver; that it bas "take[n] the rights" of Ms. Toliver; that it has acted

"inconsistently"; and that it has "treat[ed, [I^1s, 'T'oliverl differently than otber paying customers

that do not have a balance" with regard to its intergretation and enforcement of the PIPP Plus

rules. VEDO is without sufficient knowledge or informatioiz to admit or deny the allegation that

the "PUCO informal investigation has resulted in the a.#Tirnaation of this type of discrimination."
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9. VEDO deziies that it has "subjected" Ms. Toliver "to being discomected just

beca-use Vectren wants a certain class of people, low izzcome [sic] to make payments not d«e

them in order to stay on the program otherwise eligible for Csici."

1(3. VEDO den€es that it "changed the program reqtai.rement after the ljDusually mild

winter and is attempting to get money not due [it] in order to r+ay the ttnderwriter fees required to

administer the monthly credit to its low iaicome customers." VEDO further denies that it

"scharigeci it [sic] policy in March 2011"

11, VEDO admits ttzat Ms. Toliver has a credit account balance as a resutt of her

HEAP credit for the 2012---I3 winter-heating season. VEDO avers that Ms. Totiver"s credit

account balance applies ojtly if Ms. Toliver is not enrolled in the PTPP Plus program. VEDO

fiirther avers that Ms. Toliver is responsible for a PTPP Plus default amount of $304,03-_-

regardless of the account balance--t.hat applies if Ms. Toliver remains in the PIPP Plus program.

12. VEDO denies that it "can't disconnect grievant [sic] service based on a program

designed to collect the arrearage owed to Vectren by its costumers [sic]."

13. VE, DO admits that it has not disconnected Ms. 'I'otivcr's natural gas service at this

time. VEDO admits that her account is in discotmect status.

14. VEDO denies that Ms. Toliver has "satisfied [her] nronthly obligation to

Vectren."

15. VEDO denies Ms. Toliver's allegation that "Vectren [sic) tnorxthiy threat of

disconriection based on a[sic] erroneously inconsistent policy that is suhject to change is the

direct and proximate cause of the hann anxiety [sic] and worry."

16. VEDO admits that before her September 2012 reenroilment in PIPP PIus, in

accordance with PJPP Plus program rules, Ms. Toliver "owed the account balance and not the

3
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PIP plus [sic] payments that is (sicj the subject of' fzer complaint. VEDO denies that it "must

remove the back payments that were for the 2012 year."

17, VEDO denies that Ms. Toliver's $72 Pil'i' Pltas instal3ment payinent "should have

started again in December 2012,'> instead of in September 2012.

18. VEDO is without sufficient knowledge or information to admit or deny the

allegation tbat Ivis, Toliver "is only responsible for the current balance on the account.,'

19. VEDO denies generally any allegations not specifically adrsaitted or denied in this

Answer, in accordance with Ohio Adm. Code 4901-9-(11(D),

AFFIRMA'!'I'VE DEFENSES

SECOND DEFENSE

20, The complaint tioes not coin-piy with the Cornmission's rules requiring "a

statement which clearly explains the facts." Ohio Adm. Code 4901-9-O1(8). The allegations are

not ;n ntimbered-paragraph, but narrative, form; a-nany of the allegations and staternents in the

corrzplaint are compound; and many of the allegations oTnit numerous details necessary to answer

them. The Company has attempted, to the best of its ability, to answer the allegations, but

reserves the right to amend its answer in the event it has incorrcctly uncterstood the allegations.

THIRD DEFENSE

21, The cornplaint fails to set farth reasonable grounds for complaint, as required by

B.C..4905.26.

FOLTI2:'I'H DEFENSE

21 The complaint fails to state a claim upon which relief can be gra.nted:

4
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F7.FTH DEFENSE

23. The Compatiy at all ti7nes complied with Ohio Revised Code Title 49; the

applicable nales, regulations, and orders of the Public Utilities Commission of Ohio; and the

Company's tariffs. These statutes, rules, regulations, orders, and tariff provisions bar

Complainant's claims.

SIXTH DEFENSE

24. The Com.paiiy reserves the right to raise other defenses as warranted by discovery

in this matter. . . . :

Accardziigly, the Company respeetfuily requests an Order disr.nissing the complaint and

granting it all other necessary aLid proper relief.

Dated: January 7, 2013 Respectfully submitted,

!sf UregoEy L. Williams
Mark A. Whitt (Counsel of Record)
Andrew J. Campbell
Gregory L. Williams
WHI'IT S"T'URTEVA.''T LLP
The KeyBank I3uilding
88 East Broad Street, Suite 1590
Telephone: (614) 224-3911
Facsimile: (614) 224-3960
whittCo' )whitt-sturtevant.cam
carnpbe.l l@whi tt-stu rtev ant.c am
williarns@whitt-sturtevant.com

ATT(;).RNEYS FOR.
TJECTRF,2^T P:NERCrY DELIVERY OF
OHIO, rNC_
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CERTIFICATE OF SERVICE

I hereby certity that a copy of'the foregoing Answer was served to the following person

by US mail on this 7`t` day of January, 2012:

Ms. Nancy S. Toliver
614 Kenilworth A.ve.
Dayton, Ohio 45405

/sl tiregajy L. Williams
One of the AttUrneys for Vectren Energy
Delivery of Ohio, Inc.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Nancy S. Toliver,

Complainarit,

V.

Vectren Energy Delivery of Ohio, Inc.,

Respondent.

Case N o.1.2-3234-G A-CSS

ENTRY ON REHEARING

The Conun.ission finds:

(1) On December 17, 2012, Nancy Toliver (complainant) filed a
corxzplaint with the Cornznission against Vectren Energy
Delivery of Ohio, Inc. (Vectren or respondent) asserting, among
other things, that she had been overcharged, was being forced
to get off of the Percentage of Income Payment Plan (PIPP) Plus
program, although she was income eligible, and that she was
being discriminated against as a low-income customer, On
January 7, 2013, Vectren filed its answer, denying the
substantive allegations in the complaint.

(2) A hearing was held on. March 21, 2013. Ms. Toliver and
VeCtren filed their briefs on May 6, 2013 and May 10, 2073,
.respectively,

(3) On July 17, 2013, the Commission issued its Opinion and Order
(Order) concluding that Ms. Toliver had failed to sustain her
burden of proof to demonstrate that Vectren's adrn.inistration
of the PIPP program was discriminatory to her as a participant,
that Vectren's administration of the PIPP program was
u.nreasonable, unlawful or arbitrarily administered as to the
complainant, or that Vectren violated. its tariff, any Cornrrtzssion
rule or provision or Title 49, Revised Code. Accordingly, the
Commission dismissed the complaint.

(4) Further, recogn.zzing that Ms. Toliver's gas service would be
subject to disconnection as a result of the Commission's
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conclusions in the Order, the Comrn.ission directed Vectren to
file a statement, including monthly details, with the total
amount due to bring the complainant's PIPP account current
and the PIPP benefits received by Ms. Toliver since her
reenroliment. The Order also directed Ms. Toliver to file a
letter by July 31, 2013, clearly stating whether she wishes to
continue her participation in the PIPP Plus program or not.
The Order also informed Ms. Toliver of her payment plan
options and the consequences of terminating her participation
in PIPP.

(5) As dixected, on July 24, 2013, Vectren filed a statement and
copies of Ms. Toliver's bills for April through June 2013.
According to Vectren, Ms. Toliver's account has accrued
$594.73 in PIPP installment payments due since terininating her
participation in PIPP in April 2012, and reenrolling in
September 2012, Since reenrolling in the PIPP program, Ms.
Toliver has received PIPP benefits of $130.74.

(6) On July 26, 2013, Ms. Toliver filed an "answer and reply" to the
Order. In the filing, Ms. Toliver contends that by filing her
objection and reply to the Order, she preserves her right to be
on PIPP. However, she does not clearly state, as requested,
wh.ether she wishes to continue her participation in the PIPP
Plus program or not. Further, in the filing, Ms. Toliver
reasserts many of the allegations made in her complaint and
argues that the Order is unreasonable, unlawful, without merit
and in violation of Ohio law in numerous respects. Each
argument is addressed in more detail below.

(7) On August 7, 2013, Vectren filed a response to Ms. Toliver's
reply. Vectren contends that Ms. Toliver's fi.Iing fails to comply
with the Or.der, as it does not clearly state whether she wishes
to continue to participate in the PIPP program. Vectren
requests that the Commission clarify what actions Vectren
should take in the event that Ms. Toliver refuses to clarify her
intentions.

(8) On August 20, 2013, Ms. Toliver filed a reply to Vectren's
response essentially reiterating the allegations she made in the
coinplaint, her brief, and in her July 26, 2013, filing.

-2-
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(9) In accordance with Section 4903,10, Revised Code, and Rule
4901-1-35, Ohio Ad.ministrative Code (O.A.C:), any party to a
Coffnmission proceeding may apply for rehearing with respect
to any matter determined, within 30 days of the entry upon the
Corrunission's journal.

(10) The Commission finds that, in light of the fact that the
complainant's July 26, 2013, filing includes arguments
addressing our Order, as opposed to merely stating whether
she wishes to continue her participatiori un the PIPP program,
the filing inust be considered an application for rehearing of
the Order and wflI be addressed accordingly.

(11) Ms. Toliver's arguments on rehearing regarding the status of
her PIPP account are as follows:

(a) Ms. Toliver argues that her PIPP installments due
in April 2012, her anniversary date, were set to
zero and claims the PIPP installments the Order
directs be paid by September 20, 2013, "ended at
the beginning of the new reverification year
starting May 2012 thru April 2013."

(b) Ivfs. Taliver asserts she only received incentive
credits for timely payment for February 2013, for
$72.00; April 2013, for $41.24; and May 2013, for
$1.6.64. Thus, she received total PIPP benefits in
the amount of $129.$8, since her reenroll:znent in
September 2012. Ms. Toliver reasons that on-time
incentive credits were not accrued in the rnonths
her account balance was less than the minilnuxn.
PIPP payment.

(12) In regards to the complainant's argument as to the effect of
reverification or► PIPP installments due and incentive credits on
her account, the Cotn,nxi.ssion finds these arguments should be
rejected. Contrary to Ms. Toliver's assertion^5, the past due
P]:PP installments were not forgiven as a result of the passing of
her annual reveri.ficat-ion date; thus, Ms. Toliver's interpretation
of reverification and the implications thereof are incorrect.

Thus, we find the complainant's assertion regarding the new
reverification year does not support the complainant's request
for rehearing of the Order.

-3-
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Further, the record reflects that Ms. Toliver made her PIPI'
fnstallment payment on time in February, April, and May 2012.
Therefore, the total delta and arrearage incentive credits
received on Ms. Toliver's account equals $130.74. Accordingly,
the Com.rnission finds that Ms. Toliver s arggu.ments on
rehearing as to her PIPP account status should be denied.

(13) Ms. Toliver's raised two issues on rehearin.g regarding the
procedural rulings in the Order. The arguments are as follows:

(a) Ms. Toliver states that the Order is harmful,
unreasonable, and unlawful to the extent that the
Order grants Vectreri s motion to strike the
documents attached to the complainant's brief
and the related portions of the brief.

(b) Ms. Toliver reiterates the arguments she rnade in
her motion to strike the testfm:ony of Vectren's
witness stating that: the Attorney Exam.inex ruled
that Vectren's witness, Sherri Bell, could not act
as an expert witness because Vectren stated at the
settlement conference that it would not be calling
any witnesses; a prehearing conference was not
scheduled; the deriial of the motion to strike
Vectren's written testimony, violates Rules 4901-
1-16(D)(1), and 4901-1-21(G), O.A.C., and is
inconsistent with the Attorney Exami.ner's ruling
at the hearing; and she requested to have
witnesses testify at the March 21, 2013, hearing.

(14) Vectren submits that Ms. Toliver's clain.-i that the Attorney
Examiner ruled that Ms. Bell could not act as an expert witness
is refuted by the hearing transcript. Vectren notes that the
transcript specifically provides that the Attorney Examiner
stated as follows: "As the Attorney F-xarni.ner assigned to this
case, a: will be looking at this motion [complainant's motion to
strike), but at this time it will be held in abeyance, so we can
proceed toclay." (Tr, at 8.) Where upon, Vectren states, Ms.
Bell was allowed to testity and the merit of the motion to strike
was addressed in the Order.

(15) In the Order, the Commission thorou.ghly considered the
arguments of the parties regarding Vectren's motion to strike,

4-
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On rehearing, none of the arguments presented by the
complainant persuades the Cornznission that reconsideration of
this aspect of the Order is justified. Accordingly, the request
for rehearing should be denied.

Likewise, the Commission thoroughly considered and rejected
Ms. Toliver's arguments to strike Vectren's written testimony.
At the hearing, the Attorney Examiner ruled that the
complainant's mation to strike vvo-uld be held in abeyance for
consideration by the Comrn.ission, and the hearing allowed to
proceed (Tr. at 8). Furthermore, it is well within the purview of
the Commission to reconsider and reverse or affirm the
procedural ruling of the Attorney Exami.ner. Accordingly, the
corrtplainarit's request for rehearing of this aspect of the Order
should be denied.

In the reply, Ms. Taliver asserts, for the first time, that she
requested to have witnesses testify at the hearing. The
Commission notes that nothing in the transcript indicates that
Ms. Toliver had any witness, other than her self, present at the
hearing who wished to offer testimony and was denied an
opportunity to do so. Accordingly, the Commission finds NIs.
Toliver's application for rehearing as to the procedural rulings
should be denied.

(16) Ms. Toliver's remaining arguments on rehearing and Vectren's
responses thereto may be summarized as follows:

(a) Ms. Toliver submits that the Order is
urtreasonable, unlawful, unjust, arbitrary,
unconscionable, in violation of Rules 4901:1-18-12,
4901:1-18-17, and 4901:1-18-05(B), O.A.C., and
against public policy, where the Order directs Ms.
Toliver to clearly state whether or not she wishes
to continue her participation in the PIPP program.
Ms. Toliver asserts that the Order is inconsistent
with Rules 4901:1-18-12(D)(2)(b), O.A.C., the
Uniform Commercial Code (UCC) and Vectren's
rules and policies under the bill message.

Vectren replies that Ms. Toliver mischaracterizes
the Order. The respondent reasons that the Order
did not direct or suggests that the complainant

-5-
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get off of PIPP but rather gave Ms. Toliver the
opportunity to make an informed decision
regarding her continued participation in PIPI'.
Nor did the Order, according to Vectren, suggest
how Ms. Toliver should exercise her discretion.
Further, Vectren continues, the complainant has
failed to offer any explanation why fiiing a letter
with the Comznzssion indicating whether or not
she wishes to continue her participation, in PIPP i.s
u:nreasonable, unlavvful, unjust, arbitrary or
unconscionable. As Vectren contends the
directive is logistically feasible, given that Ms.
Toliver has made eight filings in this case, and the
content reasonable.

(b) Ms. Toliver argues the Order fails to recognize
that she qualifies for PIPP Plus under the iY- ►come
guidelines and fails to acknowledge that, as a
PIPP cu.stoxxte.r, she is required to apply for the
Home Energy Assistance Program (HEAP) and
Home Weatherization. Assistance Program as
noted in the Energy Assistance Resource Guide
(Resource Guide). Further, Ms. Toliver contends
that she has no arrears and pursuant to the
Resource Guide, she can only be required to pay
her PIPP Plus default amouait up to the arnount of
tlie arrears.

(c) Ms. Toliver reiterates her arguments made in the
brief, that certain provisions of the Resource
Guide are contradictory. Ms. Taliver also argues
that, as a PIPP participant, she is required to
apply for PI:PP and the public energy assistance
and weatherization for which she is eligible.

(d) Ms. Toliver claims that Vectren violated Section
4905.37, Revised Code, to the extent the bill
issued June 24, 2013, states a PIPP amount due of
$624.29 where the actual account balance due is
zero.

(e) Ms. Toliver argues that, because the Order directs
Vectren not to disconnect her gas utility service

_6_
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unless and until the Commission or the assigned
Attorney Examiner orders otherwise, it supports
that the complainant met her burden of proof that
Vectren discriminated against her as a low-
incorne customer as a result of her participation in
the PIPP prog-ram. Ms. Toliver reasons that
Vectren discriminated against her by
continuously threatening disconnection of her
utility service.

Vectren retorts that the purpose of the section of
the Order referenced by Ms. Toliver is to preserve
the status quo while the final details of the case
are resolved and to a11ow Ms. Toliver time to
make an informed decision whether to stay on
PrPP. Vectren notes that, had Ms. Toliver
sustained her burden of proof to support the
claims in her complaint, the Order would not
have stated otherwise in four separate
conclusions of law.

(f) Ms. Toliver argues that the Order is unreasonable,
unlawful, uTithout merit, and in violation of
Section 4905.26, Revised Code, in nurnerous
respects, and asserts that, by filing her objection
and reply to the Order, she preserves her right to
be on PIPP.

(17) On rehearing, Ms. Toliver has not presented any new
arguments for the Conumissior^s consideration in regards to the
UCC, Resource Guide, Vectren's alleged violation of Section
4905.37, Revised Code, or Vectren's alleged discrimination
against her in its administration of the PIPP program. The
complainant also fails to develop any argument for the
Carruni.ssion's corzsaderation in regards to Vectren's rules and
policies under the bill message. For these reasons, the
Cornmission finds the related requests for rehearing should be
denied.

The Comrxussion, likewise, finds that Ms. Toliver's remaining
arguments on rehearing should be denied. A PIPP customer is
obligated to comply with the requirements of the program,
including, but not limited to, making tlie monthly P1PP

-7-
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installmenf payment and to pay any missed PIPP payments by
the participant's reverification date. As to I-iEA:P, we note that
when Ms. Toliver applied for HEAP, she was not a PIPP
participant and HEAP assistance is not cnntingent upon PIPP
participation. Therefore, in accordance with the rules
governing PIIPP, since Ms. Toliver failed to make up her
monthly PIPP it-istallments due as a result of reenrollrnent, her
participation in PIPP may be terminated and her gas utility
service disconnected.

(18) For aJI of the reasons presented above, the Commission finds
that Ms. Toliver's application for rehearing fails to persuade the
Commission that the Order is unjust, unreasonable, or in
violation of Ohio law. Accordingly, we find that the
complainant's request for recQ.nsideration of the Order, in any
respect should be denied.

(19) On a final matter, Vectren notes in its Au.gusfi 7, 2013, reply that
it can not discern from Ms. Toliver's July 26, 2013, fiiii-ig
whether or not she wishes to terminate her participation in
PIPP and, therefore, requests clarification how to add.ress the
complainant's account. Vectren proposes that, since Ms.
Toliver's last affirmative decision was to join PIPP, if she fails
to state or fails to timely notify the Commission whether she
wishes to continue on PIPP or not, the Coinmission should
presume her continued participation in PIPP, and the
consequences thereof be as set forth in the Order,

(20) Based on Ms. Toliver's July 26, 2013, filing, the Cornmi.ssion
agrees that it is unclear whether Ms. Toliver wishes to continue
her participation in PIPP. While the complainant's filing
indzcates her disagreement with the Commission's authority to
reque$t that she state whether she wishes to continue her
participation in PIPP, the filing does not clearly indicate her
choice. We recognize that, if Ms. Toliver continues as a PIPP
participant, she will be obligated to pay $594.73 in outstanding
PIPP installments. If Ms: Toliver discontinues her participation
in PIPP, the PIPP benefits received of $130.74 will be reversed
on Ms. Toliver's account.

VVhile the Corn;russion recognizes that Ms. Toliver's last
affirmative election was to rejoin PIPP i.n the summer of 2012,
she has not met her obligation to remain on PIPP. Should the

Pg.
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Coinmission presume her continued enrollment in PIPP, the
complainant would be subject to immediate disconnection
based on the outstanding PIPP installments due of $594.73,
Therefore, we find it best to reverse the PIPI' benefits received
since Ms. Toliver's reenroilxnent, which will result in $130.74
being added to the complainant's account balance. As a non-
PIPP customer, Ms. Toliver can use the other payment options
available in accordance with Rule 4901:1a18-05, O.A.C., to cure
the account balance. SArlce PIPP is a payment plan based nn
household income, no nt.her payment plan options are available
to PIPP participants. Given, the lack of clarity regarding the
complainant's wishes, term.inating the complainant's
participation in PIPP results in. a payment due that is
substantially less than would be due if she continues as a 1'IPP
participant.

Accordingly, consistent with the Commission's findings in the
Order, we find that, effective with the next bill issued, Vectren
should terminate Ms. Toliver's participation in the. PIPP
program and reverse the PIPP benefits received on. Ms.
Toliver's account since her reenrollment in September 2012,
which is $130.74.

It is, therefore,

-9-

ORDERED, That the complainant's application for rehearing is denied, as discussed
above. It is, further,

ORDERED, That Vectren torminate Ms. Toliver's participation in the PIPP program
and reverse the PIPP benefits received on Ms. Tolivex's account in the amount of $130.74,
effective with the next bill issued. It is, further,
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ORDERED, That a copy of this entry on reheaxzzlg be served upon all persons of
record in this case.

T'HE PUBLIC UTILITIES COMMISSION OF C>IHIO

Steven D. Lesser

M. Beth 'I'rombold

GNS/vrm

Entered in the journai

AUG 2 12013

Al^^ ^gca^

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Zn the Matter of the Complaint of
Nancy S. Toliver,

Complainant,

V.

Vectren Energy Delivery of Ohio, Inc.,

Case No, 12-3234-GA-CSS

}
Respondent. )

SECOND ENTRY ON REHEARING

The Coxn..znission finds:

(1) On July 17, 2013, the Commission issued its Opinion and Order
(Order) concluding that Ms. Toliver had failed to sustain her
burden of proof to demonstrate that Vectren's adrxunistration
of the Percentage of Income Payment Plan (PZPP) Plus program
was discri minatory to her as a participarit, that Vectren's
administration of the PII'P program was unreasonable,
unlawful or arbitxarily administered as to the complainant, or
that Vectren violated its tariff, any Commission rule or
provision or Title 49, Revised Code. Accordingly, the
Comrnission distnissed the con-tplaint.

(2) Further, recognizing that Ms. Toliver's gas service would be
subject to disconnection as a result of the Coznrnission`s
conclusions in the Order, the Commission directed Vectren to
file a statement, by July 24, 2013, including monthly details,
with the tota.l amount due to bring the complainant's PIPP Plus
account current, and the PIPP Plus benefits received by Ms.
Toliver since her reenrolim:ent. In the Order, the Commission
also directed that Vectren not disconnect Ms. Toliver's service
until the Commission or the assigned Attorney Examizter
directed otherwise. The Order also directed Ms. Toliver to file
a letter, by July 31, 2013, clearly stating whether she wishes to
continue her participation in the PIPP Plus program.

(3) As directed, on July 24, 2013, Vectren filed a statement and.
copies of Ms. Toliver's bills for April through June 2013.
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(4) In accordance with Section 490310, Revised Code, and Rule
4901-1-35, Ohio Adrni.nistrative Code (O.A.C), any party to a
Commission proceeding rnay apply for rehearing with respect
to any matter determined, within 30 days of the entry upon the
Comrru.ssion's journal.

(5) On July 26, 2013, Ms. Toliver €iled an "answer and reply" to the
Order; however, the fiIing did not clearly state, as requested,
whether she wished to continue her participation in the PIPP
Plus program.. In the filing, Ms. Toliver reasserted many of the
allegations made in her complaint and argued that the Order
was unreasonable, unlawful, without merit, and in violation of
Ohio law in numerous respects. Accordingly, the CommissiQn
determined that the filing must be considered a.n application
for rehearing of the Order and addressed the claims
accordingly.

(6) On August 21, 2013, the Comrxiission issued its Entry on
Rehearing (EOR) denying each of the arguments raised by the
compiainant. Further, the EOR, in light of Ms. Toliver's failure
to timely inform. the Commission regarding her PIPP
participation, directed Vectren to reverse the PIPP benefits
received in the amount of $130.74, with the next bzll issued on
Ms. Toliver's account.

(7) On September 6, 2013, Ms. Toliver filed objections to the EOR
and an application for rehearing. In the complainant's
September 6, 2013, applicati.on for rehearing, Ms. Toliver
restates many of the arguments previously raised xega.rding
discovery and evidentiary issues, PIPP participation rights,
participation requirements, and the PIPP benefits received on
her account September 2012 through July 2013. in our EC3R, the
Commission thoroughly cansidered and rejected each of these
arguments raised by Ms. Toliver. Therefore, further rehearing
and consideration of those issues is not appropriate and those
issues will not be addressed in this entry. However, in her
September 6, 2013, application for rehearing, Ms. Toliver also
raises issues regarding new determinations made by the
Commisfiion in our EOR, that warrant review in accordance
with Section 4903.10, Revised Code.

-2-
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(8) On: September 16, 2013, Vectren filed a znernorandum corttra to
the issues raised by the complainant in the September 6, 2013
filing regarding the new determinations in the EOR.

(9) Ms. Toliver objects to the Comxnission s directive in the EOR
instructing Vectren to terminate the complainant's
participation in the PIPP program and to reverse the PIPP
benefits received in the amoiznt of $130;74. The complainant
assert.s that the directive violates her statutory right to
participate in PIPP Plus. Further, Ms. Toliver contends that
Vectren immediately complied with the Coznmission's EOR
and fai.led to wait the 30 days required by law. The
complainant contends that the EOR violated her substantive
rights, statutory law, public policy, and is an abuse of the
Commission's discretion.

(10) In its reply, Vectren notes that the Supreme Court has
previously determined that the Coinmission's statutory
authority for the PIPP program is well established. In
Montgomery County Bd. of Comm'rs v. Pub. L.Itil. Comm., 28 Ohio
St. 3d 171, 174, 503 N.E.2d 167 (19$5), the Supreme Court found
"... it is clearly within the [Coanrnsssion'sl emergency powers
under [Section] 4909.16 fRevised Code] to fashion such relief as
that provided by the PIP plan and we find the plan of the
coznmission to be manifestly fair and reasonable...." Thus,
Vectren contends that, where the Cornxnission has the authority
to create PIT',P Plus, implies the authority to regulate the PIPP
Plus program, Without the authority to regulate the gas PIPP
program, including the authority to reverse PIPP Plus incentive
credits, Vectrert reasons that the Comxxdssion would not be able
to effectively en.force the PIPP Pius rules. On th-at basis,
Vectren contends that the Commission has the authority to
reverse the PIPP incentive credits received on Ms. Toliver's
account,

Vectren submits that the Commission's decision to terminate
Ms. Toliver's participation in PIPP and the reversal of the PIPP
benefits was not unreasonable, arbitrary or unconscion,able.
Vectren notes that, after deciding the primary issues in the
complaint, the Order gave Ms. Toliver an opportunity to make
an informed decision regardi-ng her continued participation in
PIPP Plus. Respondent notes that the Order specifically stated
the consequences if Ms. Toliver failed to notify the

-3-
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Commission, "Vectzen shall, with the next bill issued, reverse
the PIPP Plus benefits received on Ms. Toliver's account."
Further, Vectren argues f:hat the decision in the EOR to
terminate PIPP participation and reverse the PIPP benefits was
made in an effort to protect Ms. Toliver financially. For these
reasons, Vectren submits that the EOR was not an abuse of the
Corn.rn.ission's discretion.

Vectren states that, pursuant to Sections 4903.10 and 4903.15,
Revised Code, the EOR was effective immediately. Further,
Vectren subzn:its that, pursuant to Section 4903.25, Revised
Code, Vectren, its officers, agents, and employees were under a
duty to comply with the directives of the EOR. Vectren
explaii-Ls that Ms. Toliver's ability to file an application for
rehearing has no effect on Vectren's duty and obligations to
comply the Order and EOR..

(11) Initially, the Commission points out that, in her September 6,
2013, application for rehearing, Ms. Toliver again fails to
indicate, as required by our Order, whether she wishes to
continue her participation in the PIPP Plus program. Instead, it
appears that the complainant ignores the fact that she was
given a deadline by which to file her preference and argues
that, absent her input, the Cornxnission does not have the
authority to make the determination on how the utility should
proceed with collecting the debt owed. After thoroughly
considering the issues raised in the complaint and the
Commission's conclusion in the Order and the EOR, nothing
raised by Ms. Toliver persuades the Comrnission to reconsider
its decision to terminate the complainant's participation in PIPP
Plus and reverse the PIPP Plu.s benefits received. Vectren's
arguments opposing the compIainant's request for rehearing
are on point on this issue and, for the reasons stated, the
Cnmnussion finds that Ms. Toliver's application for rehearing
should be denied.

(12) The complainant also argues that the EOR is inconsistent w-ith
the Order which directed Ms. Toliver to pay $594.74 by
September 20, 2013.

(13) The Cornmission believes that Ms. Toliver misinterprets the
Order. The Order states, "[f]f Ms. Toliver elects to continue
participation in the PIPP Plus program, she shall submit the

-4-
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missed PIPP payments to Vectren by September 20, 2013." As
discussed above, Ms. Toliver filed a docurnent objecting to the
request to notify the Co.mrn.ission but failed to clearly state, as
requested by the Comnzission, whether she wished to continue
her participation in the PfPI' prog,ram. Therefore, it was left to
the Contmission to direct Vectren on how to proceed with its
collection of the debt owed. Accordingly, the EOR is consistent
with the Order and the complainant's request for rehearing of
this matter should be denied,

(14) On September 4, 2013, Vectren filed a motion for clarification of
the Order and EOR, on two issues. Ms. Toliver filed a reply to
the motion for clarification on September 18, 2013, to which
Vectren filed a reply on September 26, 2013.

(15) First, Vectren requests clarification whether it is authorized to
disconnect Ms. Taliver's utility service, if necessary. In regards
to the disconzlection. of service, Vectren submits that the Order
specifically directed that Vectren not disconnect Ms. Toliver's
gas utility service, unless and until the Commission or the
assigned Attorney Examiner orders otherwise (Order at 19).
However, Vectren contends that the EOR ruled that Ms. Toliver
failed to make up her znissed PIPP payments and, therefore,
her participation in .PIPP may be terminated and her gas
service disconnected (EOR at 8).

(16) The Commission clarifies that, with the issuance of the EOR,
the Commission intended that Vectren be pernnitted to pursue
the disconnection of Ms. Toliver's gas utility service, without
any further action from the Cornznission., consistent with the
applicable provisions of the 0.A.C., includi.ng Rules 49t}2:1-18-
04, 4901.1'3.8-05, and 4901:1-18-06, O.A.C.

(17) Vectren also requests clarification regarding the payment
required of Ms. Toliver in order to participate in PIPP Plus.
Vectren submits that, despite Ms. Toliver's failure to clearly
state to the Commission whether she wished to continue her
participation in PIPP, on or about July 23, 2013, Ms. Toliver
applied fox Home Energy Assistance Program (HEAP)
assistance and expressed her intent to reverify her income to
continue participation in the PIPP Plus program. Vectren
contends that, by failing to disclose her intentions to continue
on PIPP Plus to the Commission in this docket, Ms. Toliver

-5-
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effectively ensured her termination in the PIPP Plus program
and, as she was warned in the Order, if she elects to terminate
her participation in PIPP Plus and subsequently reenrolls in
PIPP Plus on or before July 17, 2t114, she will be required to pay
the difference between any missed PIPP i:n.sta.Ilrnents and the
customer payments made during the same period. Vectren
cited the portion of the Order tl`Eat referred to July 17, 2014, as
the date by which Ms. Toliver may reenroll in PIPP (Order at
19-20}.

(18) The Comxnission agrees that, absent a reversal of the PIPP
benefits, if Ms. Toliver reenrolled in PIPP Plus before 12
months from the date of the Order had passed, she would be
required to pay the difference between any missed P1PP
installments and the customer payments made during the same
period, Hov%,evex, the PIPP benefits received on Ms. Toliver's
account since her reenrollment in September 2012, have been
reversed coztsistent with the EOR. On that basis, the july 17,
2014, date set forth in the Order is no longer the relevant date
to consider in ca]culating the 12-month PIPP Plus stay-out
period. Rather, the Comxna.ssion finds that, with the reversal
ordered in the EOR, Ms. Toliver was last effectively enrolled in
PIPP as of April 2012, and may reenroll in PIPP Plus.

It is, therefore,

-6-

ORDERED, That Ms, Toliver's application for rehearing is denied. It is, further,

ORDERED, That the Order and. EOR are clari:fied as set forth in findings (16) and
(18). It is, further,

57



12-3234--GA--CSS -7-

ORDERED, That a copy of this Second Entry on Rehearing be served upon all
persons of record in this case and the Ohio Development Services Agency.

TI-iE PUBLIC UTILITIES COMMISSION OF OHIO

fr

odd A 't er, Chairman

Steven D, Lesser

.^---^----

M. Beth T'rombold

GiNs/vrm

Entered in the journal

OCT 0 2 2013

Barcy F. McNeal
Secretary
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