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SUPREME COURT OF OHIO

LA.MZINGER9 J.

1. SUMMARY

(1j 1} This second appeal stems from the approval by the Public Utilities

Commission ("commission" or "PUCO") of the first electric security plan of the

American Electric Power operating cornpanies, Columbus Southern Power

Company and Ohio Power Company (collectively, "AEP"). We first reviewed

the commission's approval of the electric security plaii in 2011. In reApplication

of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Uhio-17$8, 947 N.E.2d

655. There, we held that the commission committed reversible error on three

issues: ( 1) granting AEP a retroactive rate increase(but finding that no refund was

available), (2) approving the recovery of carrying costs associated with

environmental investments Without proper statutory authority, and (3) authorizing

the provider-of last-resort ("POLR") charge without sufficient evidence. We

remanded the POLR-charge and carrying-costs issues for further consideration.

Id. at'j 8-21, 31-35, 22-30.

{$ 21 On remand, the commission determined that the environmental«

investment carrying costs were lawful under R.C. 4928.143(B)(2)(d). In re

Application of Colarrnbars S. Pnvver Co., Pub. Util. Comm. Nos. 08-917-EL-SSO

and 08-91 S-EL-SSCI, at 14-15 (Oct. 3, 2011) (the "Remahd Order"). But the

corrsmission found that AEP had not presented evidence of its actual POLR costs

and directed the coainpany to deduct that charge from its tariff schedules. Id. at

22-24. The commission also rejected a request to recover the amounts of the

POLR charge and carrying costs that AEP had collected from April 2009 through

May 2011. Id. at 34-36.

{$ 3} Following rehearing, the Offiice of Consttmers' Counsel ("CCC")

and Industrial Energy Users=®hio ("IEU") filed this appeal, raising numerous

challenges to the commission's remand orders. None has merit. Therefore, we

affirm the orders of the commission.
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Il:. FACTS AND PROCEDURAL BACKGROUND

{$ 41 R.C. 4928.141(A) requires electric-distribution utilities to provide

to consumers a "standard service offer of all competitive retail electric services

necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service." The utility may provide the offer in one of

two ways: through a "market rate offer" under R,C. 4928.142 or through an

"electric security plan" under R.C. 4928.143..

{$ 51 AEP chose the second option and filed an application for approval

of an electric.security plan ("ESP"). The ESP statute permits numerous rate

components, R.C. 4928.143(B)(2), but says very little about rate calculation. The

only substantive requirement is that the plan must be "more favorable in the

aggregate as compared to the expected results" of a market-rate offer. R.C.

4928.143(C)(1).

A. ESP Approval and Court Remand

{$ 6) On March 18, 2009, the commission issued an.opinion and order

approving AEP's first ESP, to be in effect from 2009 to 2011. In re Applfcation

of Columbus S. Power Co., Pub. Util. Comm. Nos. 08-917-EL-SSO and 08-918-

EL-SSO (Ivlar.18, 2009) (the "ESP Clyder"). Following two rounds of rehearings,

OCC and IEU appealed. We eventually held that the commission had granted

AEP a retroactive rate increase of $63 million in violation of R.C. 4928.141(A),

as well as the rule established in Keco Industrles, Inc. v. Cincinnati & Suburban

Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d 465 (1957). Nevertheless, OCC had

not established that it was entitled to its requested remedy of a refund, and that

ruling was conclusive of the issue. In re Application of Columbus S. Power Co.,

128 Ohio St.3d 512,201 1-Ohio-1'788, 947 N.E.2d 655, T 8.

{¶ 71 We also held that the commission erred when it found that AEP

could recover . environmental-investment carrying costs under R.C.

4928.143(B)(2). We remanded the matter to allow the commission to specifically

3
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determine whetlaer any of the nine categories of cost recovery under R.C.

4928.143(B)(2)(a) through (i) authorized the recovery of carrying costs. Id. at ¶

31-35.

{¶ 8} Finally, we determined that the commission approved more than

$500 million in POLR charges over the three years of the plan. Id. at$ 22. POLR

costs are intended to compensate for the utility's risks in standing ready to serve

customers who purchase generation service from a competitive supplier and then

return to the utility for generation service; See Constellation NewEnergy, Inc. v.

Pub. Util, Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 39,

fn. 5. AEP had calculated its POLR costs for the commission using a

mathematical formula (called the "Elack-Scholes model") that was created to

price stock options. We held that contrary to the commission's finding, the

formula did not reflect the costs to AEP to be the POLR. 128 Ohio St.3d 512,

2011-Ohio-1788, 947 N.E.2d 655, ¶ 25-30.

{$9} The case was remanded to allow the commission the option to

consider whether (1) "a non-cost-based POLR charge is reasonable and lawful" or

(2) "it is appropriate to allow AEP to present evidence of its actual POLR costs."

Id. at¶30.

B. Remand Proceedings

11101 On remand, the commission issued its May 25, 2011 order,

dicecting that AEP file revised tariffs making the recovery of environrnental-

investment carrying costs and the POLR charge subject to refund as of the first

billing cycle of June 2011. The order provided that if the conimission ultimately

determines that these charges are to be refunded to cugtomets, interest may be

imposed on the amounts collected by AEP in the interrim:

{^ 11} Following a five-day hearing, the commission issued its opinion

and order on October 3, 2011. The commission determined that the

environmental-investment carrying costs were lawful under R.C.

4
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4928.143(B)(2)(d). Remand Order at 14-15. Because the comniissionapproved

the recovery of carrying costs, no refund was ordered of those that were collected

during the remand proceedings.

J¶ 12} In addition, because the commission found that AEP had failed to

submit any evidence of its actual POLR costs, it ordered AEP to remove the

POLR charge from its tariffs. Remand Order at 22-24 and 33. And consistent

with its May 25, 201 1 order, it also directed AEP to refund to customers the

amount of the POLR charges collected during the remand proceedings (i.e., from

the first billing cycle in June 2011 until the October 3, 2011 remand order). Id at

33-34. The ESP was set to expire at the end of 2011, which was two months.after

the commission's remand order and two weeks after the final rehearing entry. As

a result, AEP was able to collect nearly all of its POLR costs during the term of

the .ESP, excepting from June 2011 to December 2011 (the end of the ESP).

(¶ 13) During the remand proceedings, OCC and IEU. had also requested

that the commission allow customers to recover the POLR. and environmental-

investnment carrying charges that AEP had collected from April 2009.through May

2011 (when those charges became subject to refund by order of the commission

on remand). In the initial ESP proceedings, the commission had 'allowed AEP to

phase in. its rate increase by deferring the recovery of a portion of annual fuel

costs incurred during the ESP period. Under this part of the plan, the balance of

the deferred fuel costs remaining at the end of the ESP would be recovered with

carrying charges from 2012 to 2018. ESP Order at 20-23. On remand, OCC and

IEU argued that the commission should reduce the balance of the deferred fuel

costs to be collected from customers by the amount of POLR. and environmental-

investment carrying costs collected, on the theory that those charges were not

lawfully collected based on this court's rejection of them in the first ESP appeal.

{¶ A#} The commission, however, refused, reasoning that any adjustment

of the deferred fuel-cost balance to account for the collection of the past charges

^
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would violate this court's prohibition against retroactive ratemaking. Remand

Order at 35-36.

J¶ 15} OCC's and IEU's applications for rehearing were denied, and this

appeal followed.

III. STANDARD OF REvtEW

{¶ 16} "R.C. 4903.13 provides that a PUCO order shall be reversed,

vacated, or modified by this court only when, upon consideration of the record,

the court finds the order to be unlawful orr unreasonable." Constellation

NewEnergy, Inc. v. Pub. Util. Cnmm.; 104 Ohio St.3d 530, 2004-Ohio-6767, 820

N.E.2d 885; ¶ 50. We will not reverse or modify a PLJCO order on questions of

fact when the record.contains sufficient probative evidence to show that the

commission's decision was not manif'estly against the weight of the evidence and

was not so clearly unsupported by the record as to show misapprehension,

mistake, or willful disregard of duty. :Monoragahela Power Co. v. Parb. Util.

Comm., 104 Ohio St.3d 571, 2004-Ohio-6896, 820 N.E.2d 921, ¶ 29. The

appellant bears the burden of demonstratirng that the PUCO's decision is against

the manifest weight of the evidence or is clearly unsupported by the record. Id.

(¶ 171 Although the court has "complete `and independent power of

review as to all questions of law" in appeals from the PUCO, Ohio Edison Co. v.

Pacb: Util. Comm.; 78 Ohio 5t3d 466, 469, 678 N.E.2d 922 (1997), we may rely

on a state agency's expertise in interpreting a law where "highly specialized

issues" are involved and "where agency expertise would, tiaerefore, be of

assistance in discerning the presumed intent of our General Assembly."

Consumers' Counsel v. Patb. tltrl. C'omm., 58 Ohio St.2d 108, 110, 388 N.E:2d

1370 (1979).

IV. DISCUSSION

{¶ 181 OCC and IEU challenge the commission's orders on two primary

grounds: ( 1) the orders improperly authorized the recovery of carrying costs
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associated with environmental investments under R.C. 4928.143(B)(2)(d) and (2)

the orders improperiy denied the recovery :of; the POLR charges and

environmental-investraent carrying costs collected by AEP from April 2009

through May 2011. None of appellants' supporting arguments justify reversal.

A. The commission's decision to permit recovery of carrying charges

under R.C. 4928.143(Ii)(2)(d) was lawful and reasonable

{¶ 19} In its first three propositions of law, IEU argues that the

commission erred when it found that AEP could recover certain carrying costs

associated with environmental investments pursuant ;to R.C. 4928.143(B)(2)(d).

The following backgrourid is pertinent to resolving these claims.

{¶ 20] In the initial ESP proceedings, the commission permitted AEP to

recover the incremental capital cairying.costs on past environmental. investments

after January 1, 2009 (the beginning of the ESP period). AEP itself had made the

environmental investments between 2001 and 2008, but they were not included in

rates before the ESP Order. See ESP Order at 28. The commission, however,

found that the carryingcosts were recoverable during the ESP:period under the

broad language of R.C. 4928.143(B)(2), which states, "The [electric security] plan

may provide ,for or include, without limitation, any of the following," and then

lists nine categories of.cost recovery. See R.C. 4928:143(I3)(2)(a) through (i). On

appeal, we reversed the commission's order. ,on that point and remanded, the

matter for the commission's specific determination whether any of the nine

categories listed in R.C. 4928:143(B)(2)(a) through (i) authorized the recovery.

In re Application of ColumbErs S.Prnver Ca.; 128 Ohio St:3d'512, 2011 -Ohio-

1788, 947 N.E.2d 655, T 31-35.

{$ 21} On remand, the commission determined : that R.C.

4928.143(B)(2)(d) permits AEP's recovery of carrying costs. Remand Order at

13-15. Subsection (d) provides that an ESP may include "[t]erms, conditions, or

charges relating to * * * carrying costs * * * as would have the effect of

7
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stabilizing or providing certainty regarding retail electric service." In tuxn, R.C.

4928.01(A)(27) defines "retail electric service" as "any service involved in

supplying or arranging for the supply of electricity to ultimate consumers in this

state, from the point of generation to the point of consumptian." According to the

commission, the record evidence demonstrated that the environmental-investrnent

carrying costs "have the effect of providing certainty to both the Companies and

their customers regarding retail electric service, specifically generation service."

Remand Order at 14. The commission confirmed this finding on rehearing and

further found that the carrying costs contribute to "stabilizing prices," which

benefits AEP's customers. Nos. 08-917-EL-SSCI and 08-918-EL-SSO, at 5-6

(Dec. 14, 2011) (the "Remand Rehearing Entry").

{¶ 221 On appeal, IEU devotes its first three propositions of law to

arguing that the ccrrnrnission misstated the applicable law and the facts. We will

address each claim in turn.

1. The otility is rimt required to prove that charges are

"oecessary" in order to recover costs under R.C.

4928.143(B)(1)(d)

{$ 23) In proposition of law No. I, IEU contends that the commission

misconstrued R.C. 4928:I43(I3)(2)(d)'s requirement that carrying costs "have the

effect of stabilizing or providing certainty regarding retail electric service.'' IEU

raises two challenges herer one legal (statutory interpretation) and one factual.

We reject IEU's arguments for the reasons that follow.

a. IEU has not demonstrated that R.C. 4928.143(B)(2)(d) imposes

a "necessary" requirement

{$24) IEU offers a single challenge to the commission's interpretation of

R,C. 4928.143(I3)(2)(d), which allows an ESP to include "charges relating to * *

* carrying costs * * * as would have the effect of stabilizing or providing

certainty regarding retail electric service." IEU argues thati for carrying costs to

8
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fit under the statute, AEP must demonstrate ttiat the costs were necessary. IEU

premises its argument entirely on the dictionary definition of "certainty," citing

Webster's Ninth New Collegiate Dictionary 222-223 (1983). Relying on its

preferred definition, IEU asserts that "certainty," as used in the statute, "denotes

that the retail electric service is made probable;nf occurrence, dependable, or

reliable." Based on this definition, IEU asserts that AEP: had the burden of

showing that the carrying costs were "rrecessaiy to make it probczble that

customers would receive retail electric service." (Emphasis added.) Although it

is not entirely clear, IEU appears to argue that AEP bears the burden of justifying

the carrying charges, which required it to demonstrate that the provision of retail

electric service would become less probable if the carrying costs were excluded

from the ESP, i.e., that carrying costs are necessary. IEU has not demonstrated,

however, that R.C. 4928.143(B)(2)(d) contains a necessity requirement.

{T 25} First, contrary to IEU's representations, the Webster, definition

used by IEU does not define "certainty" in terms of "probability of occurrence."

{T26} Second, and most importantly,,:the statute does not expressly

require a showing of necessity. When interpreting a statute, a court must first

examine the plain language of the statute to, determine legis(ative. intent.

Cleveland Mobile Itadio. Sales, Inc. v. Verizon Wireless, 113 Ohio St.3d 394,

2007-Ohio-2203, 865 N.E.2d 1275, ¶ 12. The court must, give effect to the words

used, making neither additions nor deletions from words choseil by the General

Assembly. Id. See also Columbia Gas Transm. Corp, v. Levin, 117 Ohio St.3d

122, 2008-Ohio-51 l, 882 N.E.2d 400, ¶ 19. ; Certainly, had the General Assembly

intended to require that electric-distribution utilities prove that carrying costs were

"necessary" before they could be recovered, it would have chosen words to that

effect.

{¶ 27} Third, IEU's argument otherwise finds no support in the statutory

language. Although R.C. 4928.143(B)(2)(d) does not expressly require a showing

9
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of necessity, it does expressly impose a standard for recovery. The statute

authorizes cost recovery through such "[t]erms, conditions, or charges * * * as

wotfldhave the effect of stabilizing or providing certainty regardingretail electric

service." (Emphasis added.) The critical problem for IEU is that it attempts to

prove its theory solely through the meaning of a single word in the statute-the

word "certainty'^ -to the exclusion of all others. But the question is what R.C.

4928.143(B)(2)(d) means when read as a whole, and IEU never explains how the

statute as a whole supports its position.

'^{¶ 28} In the context of IEU's argument, the word "necessary" denotes

sor►3ething that is essential, indispensable, or absolutely required. See Webster's

Third New International Dictionary 1 S14-1511 (1986); Yet 1EU never explains

how the phrase "as would have the effect of stabilizing or providing certainty

regarding retail electric service" imposes a necessity requirement. Indeed, it is

anything but self-evident that this phrase requires the utility toshow that carrying

costs are necessary (absolutely required or indispensable) before they may be

recovered. That is, nothing supports IEU's assertion that the utility must prove

that the provision of retail electric service would be less probable (or certain) in

order to recover costs under the statute.

{¶ 29} In the end, the commission's finding that R.C. 4928.143(B)(2)(d)

does not require a showing of necessity is entitled to deference as an

interpretation of a rate-related statutory provision if it is reasonable: See ln re

Application of C'olumbus S. Power Co., 134 Ohio St.3d 392, 2012-Ohio-5694,

983 NE.2d 276, $ 36-38. We find that it was. TheXefore,° we re,ject IEU's

argument.

b. The record supported authorization of the carrying charges

under the requirements of R.C. 4928.143(B)(2)(d)

11530) IEU also contends in proposition of law No. I that the evidence

before the commission did not support'the legitimacy of the carrying costs under

10



3anuary Term, 2014

R.C. 4928.143(B)(2)(d), After review, we hold that IEU's evidentiary claim lacks

merit.

[131) The commission found that the record supported the authorization

of the carrying costs under R.C. 4928.143(II)(2)(d) as having the effect of

providing certainty to both AEP and its customers regarding retail electric service,

specifically generation service. Citing the testimony of AEP witness. Nelson, the

commission found that the environmental-investment carrying costs allowed AEP

to continue to provide low-cost generation power, which had the effect of

lowering the price of retail.electric service. Nelson did indeed testify to this. He

testified that the environmental-investment carrying costs were necessary to allow

AEP to keep its coal-f ired generation plants running: Nelson explainedthat AEP

had made significant capital investments in environmental improvements to its

generating plants and that capital expenditures are typically long-lived, assets that

are recovered over the life of the asset. According to Nelson, the, inclusion of

carrying costs in the ESP compensated the company for the investment in its

generating plants. He also testified that retail customers benefitted from the low-

c+pst power generated from these plants because AEP passed,those lower costs

through to its customers.

{1321 IEU, however, faults the commission for relying on, Nelson's

testimony, asserting that Nelson did not address the releyarit:question of whether

the carrying charges would have the effect of making retail electric service more

certain. According to IEU, "the availability of lower cost power does not support

the finding" that the environmental investments (which.gaye rise.,to the carrying

costs) "made the availability pf the power more `certain.' ." . But R.C.

4928.143(B)(2)(d) does n.ot require a showing that the investment underlying the

carrying costs makes "the availability of the power more certain." As already

discussed, the statiite requires only a showing that "[t]errns, conditions, or,charges

*** have the effect of stabilizing or providing certainty regarding `retail electric

11
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service." Nelson testified that the environmental-investrnent carrying charges

were important to AEP's ability to provide generation power at a cost that was

below the market rate for purchased power at that time, which in turn had the

effect of lowering or stabi}izing'the price of retail electric service. Generation

falls within the definition of "retail electric servicc." See R.C. 492$.0l(A)(27)

(defining "retail electric service" as "any service involved in supplying or

arranging for the supply of electricity to ultirnate consumers in this state, from the

point of generation to the point of consumption"). Thus, Nelson's testimony

explicitly confirms what the commission found: that the carrying charges had the

effect of p"roviding certainty regarding retail electric service, specifically by

providing reasonably priced electric generation service.

''{¶ 33} As a final matter; IEU contends that the commission ignored

evidence that contradicted its finding that customers benefitted from the lower-

cost power generated from AEP's coal-fired plants. IEU refers here to testimony

from its executive director, Kevin M. Murray, describing how regional

transmission organization PJM Interconnectioail dispatches pov ►wer ta meet

deixtand. IEU states that PJM-rathec thanAEP-is charged with dispatching

generation power to meet the load of AEP's customers in AEP's service territory.

IEU's point seems to be that AEP's ciastotners do not benefit from the lower-cost

power because AEP does not provide power generated from its own plants

directly to its own customers.

I¶ 34} The commission, however, did riot ignore Murray's testimony; it

deemed his testimony irrelevarit. According to the commission, the manner in

which PJM dispatches power is not relevant, because AEP generally uses its oWn

generating uitits to serde its customers and passes the benefit ofthe lower costs of

PJM is a multiutility regional_ transmission organization designated by the Federal Energy
Regulatory Coinniis"sion to soordinate the niovement of wholesale electricity in all orpart of 13
states-including Phio-and the District of Columbia. See generally.Ohio Constnners' Coiinsed
v. Ptrb. Utfl. Comm., I11 Ohio St.3d 384, 2006-Ohio-5853; 855 N.E.2d 940, 15-6.

12
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power to AEP customers through reductions in the fuel-adjustment clause. IEU's

claim that Murray's testimony on this subject was "unrefuted" is unfounded. The

commission did cite other testimony as a basis, to reject Murray's testimony.

{¶ 35} In the end, IEU asks the. court to reweigh the evidence. But that is

not our function on appeal. See, e:g., Elyria Foundry Co. v. Patb. Zltil. Comrn.,

114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176, 139. As the

commission's orders were amply supported by the record, we reject IEU's

evidentiary claims.

2. R.C. 4928.143(B)(2)(d) does not require an economic basis for

recovery

36} In proposition of law No. II, IEU asserts that to recover

environmental-investrnent carrying costs under, R.C. 4928.143(B)(2)(d), AEP

must first show that its other revenues were insufficient to compensate it for

providing generation service. Conceding that R.C. 4928.I43(B)(2)(d) does not

expressly require an economic justification as a prerequisite for authorizing cost

recovery, IEU nevertheless avers when the commission authorized the recovery

of, carrying costs on remand, it failed to abide by. its "economic need" policy

established in the ESP Order.

{¶ 37} IEU's position is premised on the part of the ESP Qrder , that

addressed two plans proposed by AEP to improve its distribution system. AEP

had sought approval and co.st recovery for a series of plans designed to snodernize

and improve its vegetation management, underground-cable maintenance,

distribution automation,2 and overhead-equipment inspection under R.C.

4928.143(B)(2)(h), which allows an ESP to include provisions regarding the

utility's distribution service. See ESP Order at 30-34.

2 Distribution automation is an advanced technology that improves service reliability by quickly
identifying and isolating faulty d`astribution-line sections and remotely i•estoring service
interruptions. See generally httn://www.eeweb.comlbipq/nfcholas abisamrafdistribution-sy^terns-
automatian-optimization-pait-I (accessed Feti:'7; 2014).
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[138) The commission found, consistent with its prior decisions, that a

distribution rider established pursuant to R.C. 4928.143(B)(2)(h) should be based

on the electric utility's prudently incurred costs. ESP Order at 34. But contrary

to IEU's claim, nothing suggests that the commission intended this policy to also

apply to R.C. 4928.143(B)(2)(d). IEU points to no language in the ESP Order

that this policy, extends beyond the pr®visions for distribution-cost recovery in

R.C. 4928.143(B)(2)(h). The commission did not mention R.C.

4928.143(B)(2)(d), and we decline IEU's invitation to read an economic-need

policy into the language of that statute. Therefore, IEU's second proposition of

law is denied.

3. IEU's claim regarding R.C. 492$.I43(B)(1) is moot

{^ 39} In proposition of law No. iII, IEU maintains that the commission

exceeded the scope of this court's remand instructions when it relied on R.C.

4928.143(B)(7 ) as "an alternative theory" to justify recovery of the carrying costs.

We find it unnecessary to determine whether the commission erroneously relied

on R.C. 4928.143(B)(I), because the commission was clearly authorized under

R.C. 4928.143(B)(2)(d) to approve the carrying costs. Accordingly, we dismiss

IEU's third proposition of law as moot. See Armco, Inc. v. :P'ub: Util. Comna.; 69

Ohio St.2d 401, 406, 433 N:E.2d 923 (1982) (this court does not indulge: itself in

advisory opinions).

B. IEU has waived its challenge to the collection of carrying costs during

the remiaead proceedings

(140) In proposition of law No. TV, IEU challenges the commission's

decision to allow AEP to recover carrying costs during the recnatid proceedings.

The commission had issued an order on May 25, 2011, allowing AEP to continue

to collect these charges during the remand proceedings. The order made the

collection of the charges subject to refund in the event that the commission found

that they were not authorized by one of the categories of R.C. 4928.I43(B)(2),

14
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This meant, according to IEU, that the commission allowed recovery of carrying

costs during the remand period, i.e., after this court struck down the basis for their

recovery and before the commission authorized recovery on an;alternate basis.

Thus, recovery of those costs during the remand period was unauthorized by law.

{¶ 41} IEU failed to preserve this issue by not challenging the

commission's May 25, 2011 order until November 2011, after the>charges subject

to refund had already been collected. By waiting six months to challenge the

order, IEU deprived the commission of an opportunity to cure any error when it

reasonably could have. The issue is therefore waived and will not be considered.

See, e.g., Parma v. Pub. tJtil. Comm., 86 Ohio St.3d 144, 148, 712 N.E.2d 724

(1999) ("By failing to raise an objection until the filing of an application for

rehearing, Parma deprived the commission of an opportunity to redress any injury

or prejudice that may have occurred").

C. The appellants have failed to show error in the orders denying the

recovery of previously collected POLR. charges

{^ 42) In its first and only proposition of law, OCC argues that the

commission erred when it allowed AEP to retain the "unlawful" POLR charges

that AEP collected from customers during the term of the ESP. In the ESP Order,

the comrnisston authorized a phase-in of AEP's rates during the ESP period by

allowing AEP to defer a portion of its annual incremental fuel costs for recovery

after the ESP expired. OCC argues that the commission erred when it refused to

reduce the deferred-fuet-costs balance by an amount equal to the "unjustified"

POLR charge. Likewise, IEU argues in propositions of law Nos. V throu8h VII

that the commission was required to reduce the deferred-fuel-costs balance in an

amount equal to the unauthorized POLR aharge J

3 IEU also sought to reduce the deferred fuel costs by the amount of the environmental-investment
carrying charges collected by AEP through May 2011, on the theory that those charges were
unlawfully collected. See In re Applzcation of Coltrnibtrs S. Pnsver Co., 128 Ohio St.3d S 12, 2011-
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.

{¶ 43) To understand appellants' arguments requires a review of the

commission's approval of AEP's incurred fuel costs and deferred fuel costs in the

ESP Order. Therefore, the following background is provided to place this issue

in proper context.

1. The commission's approval of the Fuel Adjustment Clause and

deferral of fuel costs

{¶ 44$ ESPs may provide for "[a]utomatic recovery" of "the cost of fuel

used to generate the electricity supplied under the [standard service] offer,"

"provided the cost is prudently incurred." R.C. 4928.143(B)(2)(a). The Fuel

Adjustment Clause ("FAC") is a mechanism that provides for a separate charge

from the base rate that will automatically adjust as the cost of fuel fluctuates. If

fuel costs rise, the base rate will stay the sarnie, but the FAC will rise

automatically without a new rate case. ESP Order at 14=15, 18-19.

(¶ 45) It 'ss important to remember that no matter how the baseline was

calculated, only actual fuel costs will` be recovered. See In re Application of

Columbtrs S. Power Co., 128Ohio St.3d 512, 12011-Ohio-l'a88, 947 N.E.2d 655, ¶

66. The FAC mechanism includes quarterly adjustments to reconcile actual fuel

costs incurred, which establishes the new charge for the following quarter. The

FAC mechatiism also requires an annual prudency,and accounting review. These

are designed to control for any over- or underrecoveries that may occur within a

particular quarter. ESP Order at 14-15.

{146} In the ESP Order, the cotia.missiori established caps on how rnuch

AEP could increase its rates each plan-year to ensure rate stability and to mitigate

the impact on customers. ESP Order at 22. R.C. 4928.144 authorizes "any just

and reasonable phase-in of any electric distribution utility rate * * * as the

commission considers necessary to ensure rate or price stability for consumers."

Ohio-1788, 947 N.E.2d 655, 131-35. We have already held that AEP's recovery of carrying
charges was authorized under R.C. 4928.143(B)(2)(d), rendering this claim moot.
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t.Jnderthe rate caps, AEP could increase its bills only by a set percentage each

year. During the term of the ESP, AEP deferred for future collection a portion, of

the annual incremental FAC costs (i.e., fuel costs) .that exceeded the rate caps., In

short, amounts earned during each year of the ESP but not collected would be

placed into a"deferral°' account and, as required by statute, accrue "carrying

charges," a type of financing charge added to them. See R.C. 4928.144; ES`P

Ora'er at 22.

2. The appellants' proposed remedy violates the rule against

retroactive ratemaking

1¶ 47,t On appeal, OCC and IEU challenge the commission's decision to

refuse to adjust the FAC deferral balance. OCC and IEU seek a reduction in the

FAC deferral in the amount of $368, million, the amount of POL.R costs collected

by AEP from April 2009 through May 2011. OCC and IEU both characterize

their proposed adjustment of the FAC deferral balance as a prospective: offset of

revenues deferred for future collection a

{¶ 48} OCC and IEU effectivelyask the court to direct the commission to

order a reftind of the POLR revenues that AEP had already> collected from

customers during the ESP term-specifically from April 20092through May 2011.

Their theory is that the charges were not lawfully collected because this court

rejected the POLR charge in the first ESP appeal, as did the cornm ►ssion :on

remand. We hold, however, that the law does not require recovery of the POLR

charges. Granting appellants' request would constitute retroactive ratemaking.

a. R.C. Title 49 forbids retroaetive ratemaking

{lff 49} Seeking to recover excessive rates charged during the appeal of a

commission order is exactly the action this court found contrary;to law in Keco

4 The commission has approved a mechanism for AEP to collect the deferred fuel costs (the
deferred FAC balance) with carrying charges, so the rever►ues at -issue are currently being
collected. See In re Application of Colaronbus & Power Cn. for Appr•oval of Mechrmtsm to
Recover Deferred Fieel Costs, Pub. Util. Cotimm: No. l l-4920-EL-RDR (Aug. !, 2012).

17
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Industraes, 166 Ohio St. 254, 141 N.E.2d 465, paragraph two of the syllabus (R.C.

Title 49 "affords no right of action for restitution of the increase in charges

collected during the pendency of the appeal"). Likewise, in Lucas Cty. Commrs:

v. Pi"ib< lJtil: Conam.; 80 Ohio St.3d 344, "348, 686 N.E.2d 501 (1997), the court

ruled that "utility ratemaking"* ** is prospective only" and that R.C. Title 49

"prohibit[s] customers from obtaining tefunds of excessive rates that may be

reversed on appeal." Moreover, the court has consistently applied Keco and

refused to grant"refunds in appeals frbin commission orders. Ohio Consunaez•s'

Counsel v. Prcb. Util. Comm., 121 Ohio St.3d 362, 2009-Ohio-604, 904 N.E.2d

853, "121, citing Keco ("any refiand order would be contrary to our precedent

declining to engage in retroactive 'ratemaking"); Green Cove Resort I OWners'

Assn. v. Pub. l:J'til. Comm., 103 Ohio St.3d 125, 2004-Ohio-4774, 814 N.E.2d 829,

¶ 27 ("Neither the commission nor this court can order a refurtd of previously

approved rates, * * * based on the doctrine set forth in Keco * * *"). These cases

teach that present rates may not make up for excessive rate charges due to

regulatnry delay; which is exactly what OCC and IEU are seeking here.

b. App,ellants' theory that the PCDLR charge -tvas unlawfully

caillected is wrmaig

{¶ 50} As" noted, appellants seek to recover charges that were already

caliected in rates on the theory that the charges were not lawful basedon this

court's rejection of the POLR charge in the first ESP appeal arid on the

commission's similar rejection of the POLR. charge on remand. More

specifically, OCC and 1EU argue that the phase-in of rates in the ESP was not

"jiast and reasoriable,°" as required'by R.C. 4928.144, because the deferred FAC

b"alance was calculated in parton the unlawful PC}LR revenues collected by AEP.

See R.C. 4928.144 (authorizing the commission to order "any just and reasonable

phase-in of any electric distribution utility rate *** as the commission considers

necessary to ensure rate or price stability for consuniers"). And the remedy,
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according to. appellants, is to deduct the unlawful POLR revenues from the

deferred FAC balance that would otherwise be.charged to customers.

{^( 51} There is no basis, however, for appellants to claim that the P'OLIt.

charges that were collected from April 2009 to May 20 ' l 1 were "unlawful." Keeo

holds that rates.set by the commission are lawful until such time as this court later

finds that the commission erred in setting that particular rate. Keco, 166 Ohio St.

at 259, 141 N.E.2d 465. See also Lzicas Cty. Commrs. v. Pub. Utfl. Comm., 80

Ohio St.3d at 347, 686 N.E.2d 501 ("while a rate is in effect, a public utility must

charge its consumers in accordance with the commission-approved rate

schedule"). Moreover, a remand order of this court does not automatically render

the existing rates unlawl'ul, as "the rate schedule filed with the commission

remains in effect until the commission executes this court's mandate by an

appropriate order." Cleveland Elec. Illztm. Co. v. Pub. Util. Comm., 46.Ohio

St.2d 105, 346 N.E.2d 778 (1976), paragraph two of the syllabus (holding that a

decision of this court to reverse and remand an order of the commission "does not

reinstate the rates in effect before the commission's order or replace . that rate

schedule as a matter of law, but is a mandate to the commission to issue a new

order").

{¶ 52) V'Ve reversed the POLR charge on.: April 19, 2011. In . re

Appltcation of Colurrzbzrs S. Power, 128 Ohio St.3d 512; 2011-43hio-1788, 947

N.E.2d 655. On remand, the comritissiort ordered that POLR. charges not yet

collected would be subject to refund as of the first billing cycle of June 2011.

Remand Order at 39. When.the commission issued its remand order, it directed

AEP to refund the POLR charges collected during the remand proceedings. Id at

34. Thus, the deferred FAC balance-which was calculated during the ESP term

(2009-2011)-was not derived from "unlawful" POLR. charges, as the appellants

contend.
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c. The existence of the FAC deferral balance is of no avail to

appellants in this case

1153) Appellants contend that the existence of the deferred FAC balance

creates a mechanism thatalloZvs for prnspective rate adjustments to fully remedy

the POLR overcharges, without running afoul of the prohibition against

retroactive ratemaking. We disagree.

{^ 541 The fact that the deferred fuel costs may provide a mechanism to

adjust rates prospectively does not alter the nature of appellants' requested

remedy. The appellants are seeking to recover-through an adjustment to current

rates-POLR charges that already have been collected from customers and later

were found to be unjustified. The rule against retroactive ratemaking, however, is

clear: prescnt rates may not make up for revenues lost due to regulatory delay. In

re Application of Columbus S. Power Co., at ¶ 10-11.

d. The court lacks jurisdiction over the appellants' ratemaking

and accounting arguinents

{¶ 551 QCC claims that any adjustment to the deferred fuel costs does not

result in retroactive ratemaking because the commission was not engaged in

ratemaking when it established the FAC mechanism and FAC deferral balance. In

a similar vein, (3CC and IEU maintain that the commission was ncit engaged in

ratemaking because the FAC deferral component was only an accounting

mechanism. The appellants have forfeited these claims by failing to preserot them

to the corrinnission on rehearang: That failure jurisdictionally bars the court from

considering them. SeeR:.C. 4903.I0; Co»strmers' Counsel v. Pub. Util, Comm.,

70 Ohio St.3d 244, 247, 638 N.E.2d 550 (1994) (citing cases). See also Discount

Cellular, Inc. v. Pub. Util. Corrtm., 112 Ohio St3d 360, 2007-Ohio-53, 859

N.E.2d 957; 159 ("When an appellant's grounds for rehearing fail to specifically

allege in what respect the PUCO's order was unreasonable or unlawful, the

requirements of R.C. 4903.10 have not been met").
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e. The appellants failed to avail themselves of the, only remedy

avaiiable to thetn; astay under R.C. 4903.16

^ {¶ 56} AEP collected $368 million in POLR charges during the ESl',

without any evidence that would jttstify the cost recovery. But under Keco's no-

refund rule, AEP is permitted to keep it, resulting in a windfall for AEP. While

we recognize that this particular outeolne is unfair, as we notedin Coltrmbzrs S.

Power, any unfairness must be viewed in the context of. the larger legislative

scheme:

As Keco and other cases have noted, the statutes

protect against unlawfully high rates by allowing stays. R.C.,

4903.16 authorizes the court to stay execution of comtnissiort

orders. * * * This section makes "clear that the General

Assembly intended that a public utility shall collect the rates

set by the commission's order, giving, however, to any person

who feels aggrieved by such order a right to secure a stay of

the collection of the new rates after posting a bond." Keco, 166

Ohio St. at 257, 2 0.0.2d 85, 141 N.E.2d 465. The stay remedy

"completely abrogated" the form of.refund (a restitution order)

sought in that case. Id. at 259.

Columbxts S. Power, 128 Ohio St. 512, 2011-Ohio-1788, 947 N.E.2d 655, 17>

{¶ 57) Critical for bath OCC and IEU is that they failed to obtain such a

stay from this court in the first ESP appeal, at a time when the POLR charges

were being collected.5 C7CC and tEU do not address R.C. 4903.16, let alone offer

an argument against its application.

Before filing the instant appeal, C3CC attempted to stay the collection of the ESP rates, filing an
action in prohibition, an action in procedendo, a premature appeal, and a motion to suspend the
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D. The rule against retroactive ratemaking bars adjustments in this case

to delta revenues, the Universal Service Fund rates, and the

stgnifieantly-excessgve^-earnings test

{¶ S$} In proposition of law No. VIII, IEU claims that in addition to

reducing the deferred-fuel-costs balance by the POLR, the commission was

required to make dov+Tnward adjustments in other areas due to AEP's unlawful

recovery of POLR revertues. IEU identifies delta revenues, Universal Service

Fund ("USF") amounts, and the significantly-excessive-earnings test ("SEET"),

as areas that it believes warrant additional adjustments.b

{¶ 59} IEU's theory is that the unlawful POLR charges are "embedded" in

AEP's collection of delta revenues, USF charges, and annual ESP earnings,

causing these revenues to be overstated. We have already rejected IEU's theory

that the POLRcharges were unlawful. Therefore, we dismiss IEU's proposition

of law No. VIII.

V. CONCLUSION

ESP order. The difficulty for OCC is that it failed to.seek a bond, as required by R.C. 4903.16.
See In re Applzcat#on of Columbaas S. Poiver Co., 128 Ohio St.3d 512, 2011-Ohio-178$, 947
T+I.E.2d 655,1I849.
5 Delta revenues are derived from discounted rate arrangements under R.C. 4905.31. Delta
revenue refers to the amount of the discount: it is the difference between what the utility would
have collected under its tariffs and what it actually collected under the discounted rate. See Ohio
Adm.Code 4901:1-38-01(C). Delta revenue may be recovered (in whole or in part) from all other
customers. See R.C. 4905.31(E) (allowing utility to recover costs, includin"g "revenue foregone,"
as a result of a discounted rate arrangenient). Somewhat similarly, the USF provides bill-payment
assistance to low-income residential consumers, and other consumers pay USF charges to make
the utility whole. R.C. 4928.51; Coristellation NeivEnerV, Inc. v. PFrb, UifT. Comm., 104 Ohio
St.3d 530,.2004-Ohio-6767, 820 N;E.2d 885,Ti, 2$; fn. 4.

As to the SEET, under R.C. 4928.143(F), electric distribution utilities are required to
undergo ao annual eamings review. If their ESP resulteii in "significantly excessive earnings"
compared to similar companies, the utility must return the excess to custonaers. ,5ee, eg., In re
Applicalion of C®Id{rrrbtts S. Pawer Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.24 276
(the court's review of AEP's SEET for 2009).
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(¶ 60) ln , summary, we hold that OCC and JEU have not carried their

burden of showing reversible . error in the commission's remand orders. Ohio

Cvrrsumers' Counsel v. Pzib. tJtil. C'omm., 12.5 Ohio St.3d 57, 2010-t4hio-134,

926 N.E.2d 261, ¶ 42 and ¶ 73. Therefore, we affirm the commission's orders.

(}rders affirmed.

O'CONNF?R, C.J., and O'DONNELL, KENNEDY, and FR1'NCH,11., concur.

PFEIFER and O'NEILL, JJ., dissent.

PFtAIFEIt, J., drssentang.

61) On remand, the PUCO has determined that AEP did not present

eVidence of its Provider of.Last Resort.;(`°PDLR") costs. The PUCO stated that

the $368 million in POLR revenues that AEP had collected from customers was

"unjustified." Nevertheless, the PUCO asserted that a refiind under the

circumstances would be tantamount to retroactive ratemaking, something it is not

authorized to engage in. See Ltrcas Cty. Commrs. v. Pub. tltil. Comm., 80 Ohio

St.3d 344, 348, 686 N.E.2d 501 (1997).

{¶ 62) It is unconscionable that a public, utility shou[d be able to retain

$368 million that it collected from, consumers based on assumptions that are

unjustified. The problem stems from this court's 1957 decision, which

deterrnined that "[w]here the charges collected by a public utility are based upon

rates which have been established by an order of the Public Utilities Commission

of Ohio, the fact that such order is subsequently found to be unreasonable or

unlawful on appeal: to the Supreme Court of Ohio, in the absence of a statute

providing therefor, affords no right of action for; restitution of; the increase in

charges collected during the pendency of the appeal.". Xeco Indacstries, Inc. v.

Cincinnati & ,Sarburban Bell Tel. Co., 166 Oh.io, St. 254, 141 N.E.2d 465 (1957),

paragraph two of the syllabus. Clearly the time has come to overturn this case.
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{1631 R.C. 4905.32, the statute on which the Keco decision is based, does

not state that there is "no right of action for restitution ot' the increase in charges

collected during the pendency of the appeal." In my view, that part of the opiniori

is mere dicta; foolhardy, erroneous, and not binding on this court. Indeed, it

boggles the mind that this court would ever countenance such a proposition: that

a public utility shoulO be allowed to fatten itself on the backs of Ohio residents by

collecting unjustified charges.

J¶ 64} In this case, we are talking about $368 million in unjustified

charges that, instead of redounding to the people who paid them, reside in the

coffers of a public utility without tiie justification of actual costs. This illusory

charge will become pure unwarranted profit based on this court's decision today.

And it does not have to be this way.

{¶ 651 Keco should be overturned. Charges that are approved by the

PUCO but that do not withstand challenge in this court ought to be subject to

restitt.ttion.

(If 66) A public utility ought not tci receive unjust enrichment based on

charges that in the context of this case as determined by the PUCO, clearly should

not have been approved. R.C. 4905.32 states that utilities cannot refund a rate

that has been charged pursuant to the rate schedule filed 'with the 1'UCO: It does

not say that this court cannot coinpel a utility to provide restitution for charges

that it has unjustifiably collected. A practical way to unwind this case so that it

does not shock the utility and its investors is to set off the unjustifiable collections

against future charges. The Ohi® Consumers' Counsel has suggested that a direct

setoff against the deferred fuel cost rider is an appio priate way for Columbus

Soiithern to provide restitutiori:

{¶ 671 Allowing AEP to retain the $368 million that it collected based on

charges that were not justified is unconscioniable. Doing so because of a 50•year
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old case that is not supported by the statute on which it is based is ridiculous. The

ratepayers of Ohio deserve better. I drssent.

O'NEILL, J. concurs in the foregoing opinion.
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