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BEFORE

'Ti-IE PUBLIC LITIL:tTIES CONM%ION OF OHIO

iit the _1^4aitfer of_. the. :Review of tlie
Alternative Energy Rider Contained in )
the Tariffs of Ohio Edison, Company, ) Case I3o.1x-52(l1-EL-RDR
The Cleveland Electric Illu.rxr:ixiating )
Company, and The Toledo Edison )
Company.

SECOND ENTRY ON REHEARING

The Commission finds:

(1) On September 20, 2011, the Connnussion issued an. Entry on
Rehearing in In re the Annual Atternrative Energy Status Peport
of Ohio Edison C:o., The Cleveland Electric Illuminating Co., and
The Toledo Edison Co., Case No. 11-2479-EL-ACP. In that
Entry on Rehearing, the Commission stated that it had
opened the above-captioned case for filve purpose of
reviewmg Rider AER of Ohio Edzson Company, The
Cleveland El.ectric Zli.umfnating Company, and The Toledo
Edison Company (collectively, FirstEnergy or the
Companies). Addifiionally, the Commissnon stated tha.t its
review would include the Companies` procurement of
renewable energy credits for purposes of compliance with
R.C. 4928.64.

(2) On August 7, 2013, following a heazing, the Commission
issued an Opzgtr.on and Order (Order) finding that
FirstEnergy should be disallowed recovery in the amount of
$43,362,796.50.

(3) R.C. 4903.10 provides that any party who has entered an
appearance in a Commission proceeding may apply for
rehearing with respect to any mattees determined by filing
an application within 30 days after the entry of the order
upon the journal of the Convnission. Under Ohio
Adm.Code 4901m1-35(B), any party may file a memorandum
contra within ten days after the filing of an applicad.on for
rehearing.
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(4) On August 30, 2013, an application for rehearing was filed
by Interstate Gas Supply, Inc, (IGS Energy).

(5) On September 6, 2013, appiications for rehearing were ffled
by Ohio Consu.mers' Counsel (OCC); FirstEnergy; and the
Sierra Club, Environznental Law and Policy Center, and
Ohio Environmental Council (collectively, Environmental
Groups). Further, Ohio Power Company (AEP Ohio) filed

. an application for rehearing, or, in the altern arn tive, a motion
for leave to frle an application for rehearing. .P,dditionatly, a
motion for leave to fiYe an application for rehearing and
applicad<an for rehearing were filed by Direct Energy
Services, LLC, and Direct Energy Business, LLC (}oYntly,
Direct Energy).

(6) By entry Lssued September 18, 2013, the Commission granted
the applications for rehearing filed by IGS Energy, OCC,
FirstEnergy, the Erivirorunental Groups, and AEP C ►hio for
further consideration of the matters specified in the
applications for rehearing. The Commission denied the
motion for leave to file an application for rehearing filed by
I.1i.rect Energy.

RuIinLs on Motions for Protective Orders

(7) Regarding the Comuu.ssion's rulin.gs on motions for
protective orders in this proceeding, OCC contends that the
Comnussion erred because it prevented disclosure of
information relating to FirstEnergy's purchase of in-state all
renewables RECs. More specificalIy, faCC argues that the
exclusion of trade secrets from the public domain is a very
Ii.rruted and narrow exception and that infor.tnation
including the identiiaes of bidders a.nd price and quantity of
RECs bid by each specific bidder should not protected in this
case because they are too old to have economic value as to
the current REC market. Further, OCC argues that the
information should not be protected because FirstEnergy
failed to take sufficient safeguards to protect the identities of
the bidders and pricing inforrnation because the z:nformation
was made publicly available in the Exeter Report, and
FirstEnergy failed to file a contemporaneous motion for
protective order for the inform:attion-waiting until 49 days
after its - release. Consequently, OCC argues that the
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Commission should make available publicly the complete
unre+dacted copies of the Exeter Report and all pleadings

_,filed -in- this . proceeding. _ :Finally, .O!CC-- argues. that . the
Commission erred in aff.ixmiitg the attorney examiner's
ruling on FixstEnergy's second motion for protective order,
because public i-oforntation was improperly redacted from
the draft Exeter Report, and that the Commission erred in
grantxng FirrstEnergy's fourth motion for protective order
because there is no evidence that anyone could derive REC
pricing data using publicJy available zu.forznation from
OCCs total recomxnended disallowance.

Sur►fiarly, the Environmental Groups contend that the
Commission unl.awfd.tl.y found certain information to be
confidential, includxxr.g REC pnces, seller identFtaes, and
recommended penalty amounts. Nlore. spedfically, the
Environmental Groups argue that outdated REC prices and
seller identities do not qualify as trade secrets because this
information is extremely outdated and holds no economic
value. Further, the Env-irozunental Groups argue that there
are overwhelming public policy reasons why i.nforrnation
related to the REC purchases must be disclosed, ind.uding
the goal of a fuiiy functioning REC market. Finally, the
Environ.xnentai Groups contend that the Commission should
further un-redact the Exeter Report given the ruling in the
Order permitting the disclosure of FES as a successful bidder
in the competitive solicitations.

In its memorandum contra OCC's and the Environmental
Groups' applications for reheari.tg, FirstEnergy maintains
that confidential and proprietary infortna.tion belonging to
participants in the RFP process should continue to be
protected. FirstEnergy asserts that the Commission has
properly deterrxuned that REC procurement data warrants
trade secret protection, and that it has independent
econoz7uc value, despite Claimrns that it is ''historic in natu,re: °
FirstEnergy draws comparisons to bidder identification and
price inEornma.tion fn. post-auction market mor9itor reports
that the Commission has protected, despite being over
24 months old. Further, FirstEnergy states that it has^'.
safeguarded thi.s information by consistently xuoving to
protect REC procurement data contained in any filings in



11-520i-EL-RDR -4-

this case. FirstEnergy next contends that the Companies
moved in a timely fashion to protect the REC procurement
^lafia,. and:_tliat. CjCC's_ argument.about failure tm_file..a_znotioxr
for protective order contemporaneously with the Exeter
Report is ezroneous because the Companies did not .file the
Exeter Report, Staff did. FirstEnergy continues that
releasing the proposed disallowance and interest amounts
contained in the information would enable anyone to arrive
at the confidential REC pricing data, given that the number
of RECs is public. Further, FirstEnergy asserts that public
dissemination of the REC procurement data could lead to
the disclosure of proprietary bidding strategies employed by
REC suppliers,' which could -underxnirre confidence in the
z.narket,

(8) 1n the Order, the Commission granted multiple pending
motions for protective orders and reviewed and affirm.ed the
attarney examiners' rulings on motions for protective orders
regarding REC procurement data appearing in the draft
Exeter Report, as well as variou.s pleadings iut this
proceedingg discwsing the draft Exeter ReporE. This REC
procurement data consisted of supplier-identifying
information and paicirzg info.rrnation. As stated in the Order,
the Commission found that the REC procurement data is
trade secret information and its release is prohibited under
state law. None of the arguments advanced by OCC or the
Environrnenfial Groups persuades the Commassion to
reverse its finding at this time. Further, the Cornmission did
modify the attorney exami7n.ers' rulings in one respect in
order to pernut the generic disclosure of FES as a successful
bidder in the competitive solidtations, due to the wide
dissemmatxon of this piece of mformatton after an
inadvertent ddi.sclostxre in the Exeter Report. The
Commission emphasized in ma.king this finding, however,
that specific information related to bids by FES, such as the
quantity and price of RECs contained in _Such bids and
whether the bids were accepted by the Cornpanies, would
continue to be cartfidentiat. Consequently, the Coxnm.ission
declines to further un-redact the Exeter Report as urged by
the Environmet►tal Groups, as this would be inconsistent
with the Commission's order. Order at 11-14. Finally,
. althongh the Environmental Groups contend that the REC
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procurement data should be public because it furthers the
goal of a fully functioning REC market, the Commission
finds - that -the- -opposite -is true ^tlrat; - if -this--trade-_ secret -
information was public, it could discourage REC suppliers'
confidence in the market and impede the functiQn of the

REC market.

Burden of Proof

(9) In conjunction -A*zth several of its assignments of error, OCC
argues that the Commission erred in presuming that several
of FirstEnergy's management decisions to purchase RECs
were prudent. (7CC contends that the Commission should
not have relied on In re Syracuse Home L.itila. Co., Case No. 86-

22-GA-CCR, Opinion and Order (Dec. 30,1986) (Syracuse) for

the proposition that there is a presumption of prudence
because, in Duke Eriergy D1xic, fnc.,131 Ohio St.3d 487, 2012-

Ohy.o-1509, R67 N.E.2d 201, at ¶2, the Supreme Court of f?hio

held that a utility has to prove that its expenses have been
prudently incurred. Further, OCC argues that there is no
presumption of prudence when analyzing transactions
between affiliated companies, citing Model State Protocols
for Critical Infrastructure Protection Cost Recovery issued
by the National Association of Regulatory Corr1ISI.Lssioners,
as well as cases from oth.er states. Ad.ditfonally, C7CC
contends that, ' assuzning arguendo that there is a
presumption, the Comir3ission failed to apply it properly.
pCC explains that the Commission properly found that the
Exeter Report was sufficient evidence to overcome the
presumption that the Companies' decisions were prudent,
but then improperly shifted the burden of persuasion to
other parties iristead of FirstEn.ergy.

Similarly, the En.vironmental Groups argue that the
Conumssion unlawfuily shifted the burden of proof to
intervenors by applying a presumption of prudence to
FirstEnergy's purchases. More specifically, the
Ertvironmental Groups argue that the Supreme Court of
Qhiu v.neqraivocally determined in Duke that a utility bears
the burden of proving that its expenses were reasonable, and
that the Consrnission's finding that a presumption exists that
the Companies' management decisions were prudent is
erroneous in light of Duke. The Envzronmental Groups

-5-
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argue that the Conv.xiission.'s error led to erroneous decisions
that certain evidence was insuffi.cient to overcome the
.presumption_

in its rnernoraandwm contra, FirstEnergy responds that the
Commission used the correct standard to determine the
prudence of the Companies' purchases under Syracuse; that
the presumption of pzudence still applies to an affiliate
transaction and C7CC has not presented any controlling
authority supportin.g otherwise; and that the Coznmission
did not misapply the standards in Syracuse.

(10) In the Order, the Commission acknowledged FirstEnergy's
argument that, although the Companies u.ltimateIy bore the
burden of proof in this proceeding, the Cnrnmission. would
presume that the CompaIUes' management decisions were
prudent, ca.ting Syracuse, Opinion and Order (Dec. 30, 1986)
at 10. In Syracuse, the Corlunission found that "[t]here
should exist a presumption that decisions of utilities are
prudent." Further, the Commission explained that "Whe
effect of a presumptlozt of prudency xs to shift the 'burden of
producing evidence' (or 'burden of production') to the
opposing party. While the 'bwrden of persuasxon' (or
'buxden of proof') generalty rests throughout a proceeding
on the same party, the burden of producing evidence can
shift back and forth." Although OCC and the
Environmental Groups daim that the Com.mi.ssion should
not have relied on Syracuse in light of the Supreme Court
decision in Duke, the Conurnission does not find that the
Conunussion order and Supreme Court decision are
inconsistent. Notably, the Supreme Court discussed the
utility bearing the burden of proof in Duke and did not
discuss the burden of proci.uction. For the reasons set forth
in Syracuse, the Commission finds that there is a clear
distincti.on between the burden of proof and burden of
production. Furthe.r, to the extent the burden of production
was not discussed in the Commission proceedings or
Supreme Court decision in Duke, the Commission notes that
it is not the duty of the Commission or the Court to sua
spohte raise issues that are not raised by any party to the
proceeding. Consequently, the Commission declines to find
that the Suprern.e Court decision in Duke implicitly
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overruled Commission precedent regardmg the burden of
proof as set forth in. Syracuse.

FinalI.y, although OCC contends that Model State Protocols
and cases from other states have found that transactions
with affiliates should not be afforded a presumption of
prudence, the Coninnission empbasizes that this authority is
not controlling on the Commission and the Conzmission
declines to adopt this doctrine at thzs time. Consequently,
the Commission denies OCC`s application fvr rehearing on
this issue.

Prudency of Costs lncurred

RFI.'T RFP2, RFP3 (2010 V%ntatte RECs)

(11) In its application for rehearing, QCC asserts that the
Commission erred in finding that the Companies should be
allowed to recover costs related to the purchases of 2+009,
2010, and 2011 in-state all renewables RECs acquired as part
of the August 2009 and October 2009 RFPs, and 2010 in-state
all renewables RECs acqwredd as part of the August 2010
RFP.

(12) Regarding the August 2009 RFP, QCC speci£icaliy asserts
that the Commission should have disallowed costs related to
the 2009 and 2010 instate all renewables RECs purchased in
that PFP because the prices were unreasonable based on .
market information on all renewables RECs from around the
country; because FirstEnergy should have filed an
application for a force majeure based on the prices of the
RECs; and, be.cause FirstEnerg,y would have had sufficzent
time to acquire the necessary RECs if the force majeure
applacation was denied. Further, C.3CC asserts that the
Commission erred because it did not make a specific
determination of prudence to support xir, ailowance of cost
recovery, wltich OCC alleges is required under R.C. 4903.09,

OCC argues that the Commissinn erred in failing to find that
the prices paid by FirstEnergy were unreasonable based on
avaiLable market information from all renewables markets
around the county. OCC supports its conclusion by pointing
out that the auditor found the prices paid for 2009 in-state all
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renewables RECs exceeded the prices paud anywhere in the
country, even in other states' nascent markets, and sin-ular
testimony -was presented-by OCC .=witness Gonzalez. OCC.
argues that there is no basis to conclude that Ohids
requirements would drive prices to levels unseen anywhere
else in the cottn.try. OCC fuxther argues that the
Cominission erred :n relying on FirstEnergy's argument
comparing prices tztilities paid for solar RECs in other states
with the prices it paid for all renewables ItECs in Ohio
because it is widely recognized that solar RECs had an initial
price point far higher than all renewables RECs.
Add"ztioxially, OCC argues that the Commission erred in
relying on the auditor's conclusion that the RFPs conducted
were coznpetitive and the rules for d.eterm^r}nz g 3winn:ing
bids were applied uniformly. OCC concludes that the
Commission erred in finding that the record lacked evidence
from whxch the Companies could have deter.mined that the
bids received for in-state all renewables RECs in the fxrst
RFP were excessive.

Further, OCC argues that the Comm:ission erred in finding
that FirstEnergy was not required to request a force znajeure,
because the RECs were exorbitantly priced and, therefore,
were not "reasonably available," and 'in finding that
FirstEnergy was excused from filing a force majeure request
because the Companies would not have had time to acquire
RECs if the request had been denied. OCC argues that the
Commission overstated the time FirstEnergy had to rebid
the RECs--arguuinxg that the compliance period for the 2003
REC.s was extended through the end of March 2010..OCC
also contends that FirstEnergy had four months to file a
force majeure application for the 2010 RECs. Finally, in this
assignment of error, OCC argues that flte Commission erred
in failing to make a specific determination of prudence as
required by R.C. 4903.03 to support the Corn.missimn's
allowance of cost recovery from customers, but instead
finding that the Companies' actions were "'not
unreasonable."

Regarding the October 2009 RFP, OCC specifically argues
that the Commission should have disallowed costs for the
same reasons argued above as to the August 2009 RFP, and.,

-8-
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additionally, because additiorrai. RECs were bid in to the
October 2009 RpP, which t3CC contends indicated a quickt.y
expanding.. REC m.arket.------0_CC also---contends-_.tha.t. the _-.
Comparnies' purchase of 2011 in-state all renewables RECs at
tbi.s time may have been part of a laddering strategy but was
unreasonable because the Navigant Report predicted that
the rnarket would remain constrained through 2010.

Regarding the August 2010 RFP, OCC specifically argues
that the Commissifln again should have disaYl.owed costs for
the reasons set forth as to the August 2009 and October 2009
RFPs. C)CC a.dditiorraliy asserts that the Commission should
not have relied on the. Navigant Report concerning this
purchase because that report was released ten months prior
to this purchase and record evidence, including the
Spectrometer Report and maacket prices around the county,
indicated that the rnarket was cbanging.

ln its memoranduxxt contra, pi-rstEnergy argues that the
Companies met the applicable burden of proof, and the
Cmmmission's thder permitting FirstEnergy to recover costs
related to these RFPs was correck. pirstEnergy poznts out
that the Comrrl,ission found the Companies' laddering
strategy was reasonable; the purchases were prudent as
information on market prices or future renewable energy
was generally unavailable; force majeure relief was not a
legal aXtexnative; and there would have been little time for
the Companies to solicit additional RECs if a force majeure
application was rejected.

FirstEnergy conten.ds that the Comparues' purchases of
in-state all renewables RECs in the second RFP were
prudent. More specifically, FirstEnergy contends that
overwktelrniin.g evidence suggests that the rciarket for in=siate
all renewables RECs in 2009 was eonstrained; that the
Comparties had no knowledge that the market constraints
would end at the close of 2010, since Navigant's
memorandum did not discuss any period beyon.d. 2010; and
that there was uncertainty in 2009 and 2010 as to what the
aanarket would be like in 2011.

pi.rstpr►ergy proffers that the Companies` purchases of 2010
in-state all renewables RECs in the third RFP were prudert t
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because the Compazties had no data to suggest that the
market was irnprovxng; the Spectrometer Report touted by

._CCC was-merely--br-oker data-that-did not reflect ac#m1
fixansactecyns or volumes of RECs; force majeure was not a
legal option; and, there would have been no time to procure
the necessary RECs prior to the end of the compliance year if
a force majeure deterxnination was denred.

(13) Ln.ifiially, the Comxz-ission emphasizes that Rider AER was
created by a stipulation that allowed the Cornpanies to
recover the "prudenfily incurred costjs] of" renewable
energy resource requireanents. See In the Matter of the
Application of Ohio Edison Ccy., 77ze C1e•veland Elec. IZTumirpating
Co., and 77w Toledo Edison Co. for Auth. to Establish a Std. Sem.

Offer.Pursuan.t to R.C. 4928.143 in tTac Form of an Etec. Sec. Plan,
Case No. 08-935-EIrSSO, Stipulation and Recommendation
(Feb. 19, 2009) at 10-11, Second Opinion and Order (Mar. 25,
2009) at 23. Turning to C3CC's application for rehearing, the
Commission thoroughiy addressed in the Order the issues
raised by CaC.C in support of these assignments of error.
Notwithstanding OCC's clauns, the Cornm3.ssion thoroughly
considered the facts and circumstances of each transaction,
based upon the evidence in the record in this proceeding.
Order at 21-24. C?CC contends that the Commission failed to
adequately set forth the reasons for the Comar►ission

determination that recovery of the costs of the RECs
obtained through the August 2009 RFP (RFP1) and the
October 2009 RpP (RFP2) should be allowed. However, the
Commission clearPy set forth in the Order our finding that
the Companies met their burden of proof for recovery of
these costs based upon the evidence in the record. We noted
that 2009 was the first complian.ce year under the new
alterna.tive energy portfolio standard requirement. Order at
21, 24. The Cornmission determined that, with respect to
both the August 2009 RFP azid the October 2009 RFP, the
evidence in the record demonstrated that the Ohio
renewables m.arket was s#:i11 nascent and that reliable,
transparent information regarding market conditions was
not generally available (Co. Ex. 1 at 22-25; Co. Ex. 2 at 28;
Exeter Report at 12, 29; Tr. III at 569-570, 572). Order at 21-
22, 24. In fact, the auditor coxtcedecl that there was no
reliable available data at the time of the 2009 and 2010 RFPs
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on KEC prices for in-state all renewable REC .̀s (Tr. I at 80). In

addition, OCC's claim that the Cornmission erred in finding
-thatihe-RBI's- were--comped#ive-and that--the ^es for
detemdning that the rules for determin?ng wtnni.r.lg bids
wereapplied uniforrniy elides the testimony of OCC's own
witness Gonz.alez, who agreed that the process was designed
to obtain a competitive outcome, that the soIi.citations were,
in fact, competitive, and that the process was designed to
select the lowest price bid (Tr.13T at 566-567). Moreover, the
Coxnm:ission determined that the Comparues had embarked
on a"ladderizLg" strategy, under which the Companies
would spread the purchase of RECs for any g'iven
coxnpliiance year over multiple RFPs (Co. Eac. 2 at 21), that a
laddering strategy is a common strategy for the grocurement
of renewable energy resources and other energy prodncts
(Tr. I at 150-151) and that there was no evidence that the
laddering strategy was flawed or impremented in an
unreasonable manner for the August 2009 RFP or the
October 2009 RFF. Order at 22, 24.

Further, the Commission rejected arguments that the REC
prices paid by the Companies were unreasonable based
upon rnarket s-nformation from around the country, noting
that the iecord demonstrated that other states had
experienced significantly higher prices in the first few years
after the enacbment of a state renewable energy portfolio
standard and that the prices paid for the RECs were w"rthin
the range predicted by the Companies` eonsultant (Co. Ex.1
at 36-37, 51-52; Exeter Report at 31, footnote 17; Tr. I at 195-

197). Order at 21-22. FirstEnergy witness Bradley also
testified that' REC prices from one state are not dixectly
comparable to another staates because each state may define
differently the types of resources eligible to create a REC and
the location in which the REC may be generated (Co. Fx.1 at
52). Differences in whether RECs may be generated in one
state or in a number of states creates a wide disparity in
pz-ices for RECs (Co. Ex. 1 at 51). In addition, BYrstpnergy
witness Earle testified that, when there is scarcity of supply,
prices can greatly exceed the cost of production and that
scarcity of supply can often happen in nascent markets
where there is a sudden increase . in demand without
matching supply becoming available, as happened in the
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Ohio in-state aII renewables market in. 2009 and 2010 (Co. Ex.
3 at 11}.

With respect to the arguments raised by OCC regarding
FirstEnergy's obligation to file a force majeure application
follawing the Au.gast 2009 RFP, OCC misrepresents the
Order regarding the amount of time available for
FirstEnergy to solicit 2009 vintage RECs in the event that the
CornxYUssion denied an application for a force majeure filed
after August 2009 RFP. OCC complains that the Order
suggests that the Companies would only have untzl the end
of 2009 to conduct another solicitation for RECs rather than
the filang deadline for the 2009 compPiance year of March 31,
2010. However, the Commvssi.on made no such staternent.
In any event, there is no evidence in the record that
additional vintage 2009 RECs would have been available in
appreciable quantities for a solicitatio.n held in the first
quarter of 2010. Otherwise, OCC has raised no n:ew .
arguments in its application for rehearJng, and the
Commission fully addressed this issue in the Order. Order
at 23.

In addition, OCC claims that the Coxnmission should have
disaUowed recovery of the costs of vintage 2011 RECS
procured through the October 2009 RFP (RFP2). However,
in the Order, the Corntxey.ssion noted that this purchase was
part of the Cornpan.ies' laddering strategy and constituted
only 15 percent of the Companies` 2011 compliance
requirement (Exeter Report at 25). Order at 24. OCC argues
that this laddering strategy was unreasonable hased upon a
comparison with the aci.ual weighted cost of vintage 2011
RECs purchased through RFP6 in 2011 and based upon the
prices of RECs in other states. However, prudence xnust be
determined based upon inforznation which the Companies
knew or should have lm.ocqrn at the time of the transaction;
FirstEnergy had no way of knowing m October 2009 what
the actual weighted cost of vintage 2012 RECs purchased
through 2011 would be. Moreover, the Commission has
aiready rejected arguments that REC prices paid by the
Companies were unreasonable based upon market
informati.on from around the country, given the differences
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in types of resources eligible to create a REC and the location
in which the REC ma.y be generated (Co. Ex.1 at 52).

x3-

- ---. . ...._ ._
OCC also asserts that the Commission should 1iave
dysallQwed recovery of the costs of vintage 2010 RECS
procured through the August 2020 RFP (RFP3). In addition
to reiterating arguments raised with respect to the August
2009 RFP and the October 2009 RFP, OCC contends that the
Commission shou3d ignore the market report prepared by
Navigant Corssulting following the October 2019 I2FP
(Navigant Report). CCC contends that the C..ommmion
erred in rel,ying upon the Navigant Report because it was
prepared ten months before the August 2010 RFF' and
hecause there was a Spectrometer Report published shawing
d.razna#zcatEy lower REC prices ((JCC Ex. 15, Set 3-INT-2,
Attachment 25; Tr. Tl at 493). However, the evidence in the
record indicates that the Spectrometer Report is of liYni.ted
value because the Spectrometer Report does not report
actual transactions and does not cozitain the volumes
available broker prices indicated in the report (I'r. Il at 492).

Accordingly, the Commfssion finds that rehearing on these
assignments of error should be denred.

RFP3 (2011 Vinta_ge RRCsl

(14) In its application for rehearing, FirstEnergy argues that the
Order unreasonably fo3and that the Companies f"ed to
meet their burden of pr.wf that purchases of 2011 Z.t1.-state aII

renewables RECs in 2010 were prudent. FirstEnergy
supports its assertion by claiuung that the Conmission erred
in finding that Navigant's projection that the constramed
market would be relieved by 2011, as well as the presence of
more than one bxdder, were reasons not to purchase 2017
in-state all renewables RECs in 2010. In contrast,
FirstEnergy daims that there was still significant imcertainty
in 2010 about the 2011 market conditions. FirstEnergy also
claims that the Compart%es did advise the Cormm.ission that
the markets for fn-state a1L renewables RECs were
constrained. Fuxth.er, FzrstEnergy clain.°ts that the
Commissgon erred in finding that the negotiated price for
certairi. 2011 in-state all renewables RECs purchased in 2010
were unsupported, because the bid resulted directly from
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the competitive RFP process and then a lower price was
garnered in order to save customers money. Finally,

-TirstEner_gy, contends that the--Comnission-erxed--in findzng
that the Companies could have requested a force xnaJeure
d.etermination in order to excuse their 2011 in.-state a.ll
renewables RECs obligation an the basis that R.C.
4928.64(C)(4) does not permit a force majeure determination
based on the cost of RECs.

In its memorandum contra FirstEnergy's application for
rehearing, OCC contends that the CQmrnission should reject
FirstEnergy's claim that the Comzzdssfon erred in finding
that FirstEnergy knew that market constraints were coming
to an end in. 2010. OCC points out that the Corumission's
review of the market evidence was reasonable and
FirstEnergy fa%].ed to produce evidence otherwise. OCC also
contends that the Commdssion properly determined that
FirstEnergy failed to advise the C'onunission as to the extent
of market constraints and the impact on REC prices. OCC
next argues that the Conrurdssior► properly determined that
the negotiated price in the third RFP was not reasonable,
despite the initial bid price being the result of a competitive
procurement, as a competitive procurement °wilt not
necessarily produce a competitive outcome. Next, OCC
contends that the Commission properly disallowed costs of
certain RECs purchased in the third RFP on the basis that
FirstEnergy could have filed for a force majeure
determination, as Comm;ssion precedent demonstrates price
is a component in detemnixvng whether RECs are reasonably
ava.ilable, fihe rules of statutory construction establish that
price is a component, and Ohio law provides more
protection than just the three percent cost cap. Finally, OCC
contends that FirstEnergy is wrong in arguing that the
Comnaissxon erred in reducing the amount of the
disa.ffc►wance by the amount paid to a second bidder.

(15) The Connmission finds that the xecord fully supports our
determination in the Order that FirstEnergy failed to meet its
burden of proof that the purchases of the 22021 vintage RECs
through a bilateral negotiation follow3ng the August 20I0
RFP were prudent. EirstEnergy claims that the Comxxussion
erred in finding that Navigant projected that the c«rtstrain.ts
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in the in-state all renewables market would be relieved by
1010. However, FirstEnergy's clainzs are not supported by

.... .. t.he t'es#imony ^af ifis. -own witnesses - in --this- prex-eedin- g:
FirstEnergy witness Stathis testified that, at the time of the
August 2010 RFP, "new information° was available to the
Companies °'for the first time (Tr. lI at 368). According to
the witness, this new inforzr.eatti.on consisted of three facts.
First, there was a second bidder in the auction. Second,
Navigant had identified a period of one-year of constrained
supply, and that period was close to ending at the time of
the August 2010 RFP. Third, the Companies leamed that the
other Ohio electric utilities were meeting their in-state
benchmarks, indicating that the market was possibly
beginning to expand. (Co. Ex. 2 at 35; Tr. II at 360, 369-370).
The witness further explained that these three facts were
interrelated, testifyung that "the new supplier observation
was also coztisxstent witgi the upcoming expiration of the
12 month constrained supply time fra.me that the October
2009 Navigant market report had identified ahnosfi a year
earlier" (emphasis added) (Co. Ex. 2 at 35). Likewise,
FirstEnergy witness Bradley ciaianed that time was on the
side of the Companies if the bilateral negotiations failed to
reach an agreed price (Tr. I at 205). Based upon this
testimony, it is clear that the Companies should have known
and, based on the record, actually knew, t.hat the constrai:nts
in the in-state all renewables market would be relieved by
late 2010. The Commission furkh.er notes that, although the
Commission did find that the Compames' Iaddering strategy
was reasonable, the Con=:ission also deterrnzned that the
failure to execute that strategy properly was unreasonable.
Order at 26.

Further, the Commission finds that the evidence in this
proceeding supports the Connmi.ssion s deterznination that
the negotiated pnce for the vintage 2011 RECs was
unsupported by the record. Order at 27. FirstFnergy relies
upon the fact that the result of the bilateral negotiation was a
lower price than the amount original.ly bid in the August
2010 RFP, claiming that the RFP was competitive. However,
the record demonstrates that the Companies properly
rejected that bid based upon the new information regaxd°zng
market conditions (Co. Ex. 2 at 35-36; 'Tr. I at 369-370).

-z5.
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Having properly reiected the bid, FirstFsiergy cannot now-
claim that the bid przce was reasonable and, therefore, any
agr-eed price below the hid-- pnee was reasonable. fihe
Companies bear the burden of proof in this proceed°ung, and
FirstEnergy did not present any testimony dernonstratng
that the actual pxice agreed to for the RECs through the
bilateral negotiation was reasonable.

With respect to FirstEnergy claim that the Commission erred
ui, finding that the Com.panses failed to advise the
Commission of market constraints in the Companies'
alter-native energy resource plan filed on April 15, 2010, in
Case No. 10-506-EL-ACP, the Commission acknowledges
that the Companies made vague references regarding the
limited availability of renewable , energy resourees.
However, the Companies qualified that statement by stating
that t-as was true "part=la.zrty for solar renewable ercergy
resoaerces" (emphasis added). FirstErterg.y followed these
statements with detailed in.formation regarding the amount
of solar energy resources installed in Uhzo. This detailed
infiormation regarding installed solar capacity was already
known to the Cozrurission because the Compar,ies had
presented the information to the Commission in support of
their force mafeure filing for their 2009 solar renewable
energy resource obligatior4 wh%ch was granted by the
Commission on March 10, 2010. In re FirstEnergy, Case No.
09-1922-EL-ACP, Fancl.ing and Order (N.[ar. 10, 2010) at 2-3.
By contrast, the alternative energy resource plan omitted
detailed information known to the Compaxues, a.n.cluding
that supply conditions for in-state all renewable energy
xesources were marked by few wilIzng and certified
suppliers, that there were major uncertainties with respect to
economic conditions that could support new renewable
project development, and that credit conditions concerning
financing for new projects were a significant limiting factor
(Co. Ex. 2 at 40; Tr. IT at 426). Further, First Energy witness
Stathis conceded that these factors were significant and that
these factors were imped'mtents to the Companies'
compliance with the renewable energy requirements (Tr. II
at 926-427). Order at 26. Finally, the Companies failed to
report that, although the markets were constrain.ed,
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Navigant projected that the constraints wotxld be relieved in
late 2010 (Co. Ex. 2 at 35).

° FirstEnergy further contends that there was no connection
between the failure to report any market condition and the
Companies' knowledge about market conditions or the
decision to purchase 2011 in-state a1I renewable energy
resources in 2010. However, the Carrtmission notes that the
auditor has clairned that the Companies should have
consulted with the Comn-iission regarding the bids received
for %n"tate aII renewable RFCs although the Companies
were under no statutory obligation (Exeter Report at 32). In
this instance, the Commi.Ssion determined that the
Companies failed to report the market constraints when the
Companies were under a regulatory duty to do so under
Ohio Adm.Code 4901:1-40-03. Order at 36.

With respect to the filing of a force majeure application, the
Companies contend that the Commission had already
rejected the use of force majeure when prices are too high in
the rulemaking implementing the renewable mandates
ccsratained on Am. Sub. Senate Bill 221. However, the
Company misreads both the assignme:nt of error raised by
The Dayton Power and Light Company (DP&L) and the
Comrnsssion's Entry on Rehearing rejecting the assig.nment
of error. Notably, DP&L did not raise its assignment of error
with respect to Ohio Adm.Code 4901:1-40-06, which governs
force majeure deterrnizza.tzozis; instead DP&L raised its
assignrnent of error regarding Ohio Adm.Code 4901:140-07,
which implements the three percent statutory cost cap.
Further, DP&L sought a third xnechanisxn, the provision for
a waiver iut the cost cap rule of the renewable energy
benchmarks, in addition to the force majeure deterrnination
and statutory cost cap. In rejecting this proposed third
mechanism, the Commission correctly pointed out that R.C.
4928.64 provides two, and only two, provisions by which an
electric utility or electric services company may be excused
from meetixi;g a required benchmark: a force majeure
determ2nation or reaching the statutory cost cap. In re
Adoption of Rules for Allerrnntive and Rertewabte Energy
Technology, liesources, and C'timate Regulations, Case No. 08-
8$3-ET rt3M Entry on Rehearing (June 17, 2009) at 21. The
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Commission never said that price was not a factor in
determining whether RECs were reasonably available in the
market as part of a force majeure deterrm,,,ation, and there is
nofhing inconsistent between the Entry on Rehearung and
the discaassions of force naajeure determinations contained in
the Order. Order at 23, 27-28. Otherwise, the Commission
finds that the Comparues have raised no new arguments in
their application for rehearing with respect to their faffure to
seek a€rrrce majeure determination and that the Counutis.szvn
fully addressed those arguments zn the Order. Order at 27-
28.

Accordingty, the Commission finds that rehearing an this
assignment of error should be denied.

(16) FirstEnergy further contends that the Order unlawfully
requires the Companies to refund money coIlected under
duly authorized rates. In support, FirstEnergy relies on the
holding in Keco Itutust. v. Cincinnati & Suburban TeZ. C.n., 166
Ohio St 254, 257, 141 N.E.2d 465 (1957), that Ohio law
prohibits refunds of money collected through rates
approved by the Cornnaission. Further, FirstEnergy argues
that the rates at issue are distinguished from the situation in
River Gas Co. v. Pub. Util. Comm., 69 Ohio St.2d. 509, 433
N,E.2d 568.

Sixn.il.arly, i,n its appiication for rehearing, AEI' t?hzo argues
that the Order is unreasonable and unlawful to the extent
the ConXmission concluded that the prohibition against
retroactive ratemaking orly applies in traditional base rate
proceedzngs. More specificall.y, AEP Ohio argues that the
Cornnnission overstates its authority to retroactively adjust
rates in the Order to any case that does not involve a base
rate proceeding. AEP Ohio states that it takes no position on
how the bar against retroactive ratemakirtg applies to the
facts in the current case, but requests rehearing on the legal
conclusions relied upon by the Caxnnnission that AEP Ohio
argues contradict established precedent under Keco.

In its memorandurn contra FirstEnergy's application for
rehearing, Nucor argues that crediting any cIr`sallovved costs
to Rider AER does not constitute impermissible retroactive
xatenn.aking. Nucor initially argues that, although

48-
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Fir.st]Eanergy argues this case is distinguished frnm. Rrver Gas
because Rider AEP, rates were approved and were filed with
the Commission at least 30 days in advance to taking effect,
it would not have been possible to conduct a meaningful
review or analysis of Rider AER costs in 30 days. Further,
Nucor points out in response to FirstEnergy's argument that
there was no statutory authorzty for the Commission to
order a. clisal.lowance that the Comnaission has broad
autharity to approve an. ESP with automatic increases or
decreases in any cmstponent un.derr R.C. 4928.143(B)(2)(e), ,as
well as authority to establish an automatic REC recovery
rider that may be adjusted to account for imprudently
incurred costs under RC. 4928.143(B)(2)(e). Nucor also
notes that Columbus S. Power Co. v. Pub. liti1. Comm., 128
Ohio St3d 512, 2011•Ohio-1788, 947 N.E.2d 655, can be
d.istinguished from the case at issue because it was
addressing an ESP rate plan that went through a f-tr.ll and
extensive raternaking process before the Commission, prior
to approval of the rates. Finally, Nucor points out that
variable pass-through riders such as Rider AER are common
zn recent utility SSO rate plans, many of which have true-up
or reconciliation components to allow the utility to pass
over-recoveries or under-recoveries from prior periods
through to customers xn subsequent rider ad.justments.
Nucor notes that, if ]FirstEnergy's argument in this case on
retroactive ratemaking prevails, it zs unclear whether any of
these recconciJ:iation riders may continue to be used in utility
rate plans.

In its memorandum contra FirstEnergy's application for
rehearing, C)CC argu.es that the Cornmi.ssion's decision did
not con.stitute retroactive ratemaking. More specifically,
OCC argues that the process of quarterly filutgs and
adjustments in prudence review and true-up proceedings is
a standard mechanism used by the Coxnnussion to true up
actual costs without delay in implementing new rates for
subsequent periods. C)CC points out that utilities benefit
from this automatic adjustment nnecharzism by allowing new
rates to go 1.21to effect without waiting for reconCl111t1on-
and that, if review of such variable rates was retroactive
raternakixtg, prudence review of such rates would be
meaningless, while utflities would receive a11 the bene#it.s.

-19-
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OCC points out that, if FirstEnergy`s argument prevails on
this issue, the Commission must immediately undertake a
review of its single-issue ratexnakang regulations and limit or
eiumuia.te them, as they would cause ufiilities to be judgment
proof to claims of imprudence. C7CC also asserts that the
Coinrni.ssion properly relied upon River Gas for the
proposition that retroaciive ratemaking doctrine does not
apply to rates arising from variable rate schedules, and that
the Stipulation in FirstEneres ESPexpressly provided that
only prudently incurred costs would be recoverable from
customers. Further, UCC argues that AEP Ohio's requested
clarification of the Order is misplaced and unnecessary in
the context of this proceeding and the Comrnission should
deny the request.

In the Order, the C+ornrrdssion found that Rider AER was
akin to a variable rate schedule tied to a fuel adf ustuent
clause and., consequently, under River Gas, did not implicate
the retroactive ratemaking doctrine set forth in Keco. The
Conamission is not now persuaded that Keco appl'zes by
FirstEnergy's arguments; however, in light of F'srstEnergy's
arglarnents, the Comnission will further explain its decision
in the Order.

In ,Keco, the Supreme Court of Ohio addressed the issue of
retroactive raterna.king and held that rates set by the
Commission are the lawful rates until such time as they are
set aside by the Supreme Cnurt. 'I`hereaftex, in River Gas, the
Court clarified that there may be situations involving utility
rates where Keco does not apply; nameJy, where the
Conunission's actions. do not constitute `sratexnakin:g`• as that
term is mstomaraly defined. ,{ One such situation, the Court
held, would iiiclude variable rate schedules under the fuel
cost adjustment procedure. The Court explained that these
rates are distinguishable from traditional ratemakixtg
because they are "varied without prior approval of the
Commission and independently from the formal statutory
ratemaking process." River Gas, 69 Ohio St.2d at 513, 433
N.E.Zd 568. The Court held that tftis type of variable rate
schedule does not constitute ratemak5mg in its usual and
customary sense. River Gas at 513. The Court also noted that
it made this iFmdang notwithstanding the fact that the

-20-
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C'om.mmsion could refuse to permit a flow-through of gas
cost under certain prescri.bed conditions. River Gas at 513.

The Ccaurt went on to hold in River Gas that, even if the
Comunission had engaged in ratemaking, the ratemaking
was not retroactive. River Gas at 513-514. The Court

explained that Keco involved a situation where a consumer
sued fox restitution for amounts collected under a
Corxuniss2on-approve:d tariff later foun.d to be unreasonable;
whereas, in River Gas, the Commission found that, in
calculating costs that may be recovered prospectively from
customers, it was appropriate for certa.in refunds to be
deducted from the costs. River Gas at 513-514. The Court
also pointed out that the purchased gas adjustment clause
was still inciu:ded in the utility's current tariffs. Rzver Gas at

514.

Thereafter, the Stzprerne Court revisited Keco in Lucas County
Commissioners v. Pub. LItiI. Comm. of Ohio, 80 Ohio St,3d 344,

686 N.E.2d 501 (1997). Lucas County involved a Commission-
approved pilot program, which was alleged to be unjust and:
unreaasoriable. The Court found that there was no statutory
authorization for ordering a rebate or credit and that Keco

barred a refund in that situation. Lzccas Cvurzty, 80 Ohio
St.3d at 347-348. The Court specified that, in Lucas County,
no mechanism for rate adju$tment of the pilot program had
been incorporated into the initial rate stipulation a.pproved
by the Conuzv.ssion. Lucas County, 80 Ohio Sg.3d at 348.
Further, the Court poutted out that the pilot program had
been discontinued by the time the complaint was filed, and
that "there was simply no revenue from the challenged
program against whicli the uti.lities commission could
balance alleged overpayments, or against which it could
order a credit. Absent sach revenue, were the comm:ission
to order either a refund or credit, the commission would be
ordering [the utility] to balance a past rat+e vvith a different
future rate, and would thereby be engaging in retroactive
raternaking[.]" Lucas County, 80 Okuo St.3d at 348-349.

More recently, in 2011, the Supreme Court of Ohio applied
Keco in Columbus S. Power Cb.,12$ Ohio st.3d 512, 2011-(Jhi.o-
1788. In tlus case, the Com.nzsszon, as part of a fully_
-litigated electric security plan application, set AEP-Ohio's

-21-
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rates at a level intended to pmait the utility to recover 12
months of revenue over a 9-month period, in order to
compensate for a3-.rnonth regulatory lag. The Court held
that this constituted retroactive raterrnaksn.g because the
Commission was essent.ially compensating the utility for
dallars lost during the pendency of Commission
proceedings. Columbus S. Power Co. at 116.

Initially, the ComYnission notes that PirstEnergy has ckted
Columbus S. Pazver Co. to support its assertion that, as all but
$4.9 million of the disallowed costs have already been fully
recovered, a refund is prohibited because • it would be
retroactive ratemaldng. As poiutted out by OCC, this
argument conflicts with FirstEnergy's argument made
during the audit proceeding in which FirstEnergy sought an
11-week delay i:n the hearing, which was granted, and, in
doing so, assured the Com:m.?ssion that delay would not
prejudice any party's interest. See FirstEnergy
Memorandum in Support of Motion to Modify Procedv.ral
Schedule (Ckt.19, 2012) at 3.

Further, the Commission maintaim that, under Keco and its
progeny, the retroactive ratemaking doctrine is not
implicated in this case because it is neither ratemaking in a
customary sense as defined by the Court, nor is it
retroactive. As to the Tatemakin,gg basi:s, Rider AER did not
arise out of a base rate proceeding but is a variable rate
created by a stipulatimn that expressly provides that only
prudently incurred costs are recoverable. Further, the
periodic tariffs fox Rider AER are due to be .fil[ed at such a
tirne (one month prior to taking effect) that no m.eaningful
opportunity is available for the Commission to review them
prior to thex.r collection from custamers. While a one-month
period could permi.t a cursory review of the amount of costs,
it would not provide a reasonable opportunity for review of
the prudence of the costs and Commission approval or
derual of the costs. Thus, it was clearly never intended that
the Commission would fully review each variable rate prior
to it taking effect. Consequently, the Corirutnission believes
that Rider AER is clearly more akin to the variable rate at
issue in River Gas, which the Supreme Court found was not
ratema.king in its customary sense. Further, as discussed in

_2-2_
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Lucas County, a mechanism for addDustment of the rate was
incorporated 3:nto the rate stipulation approved by the
Comnnisslon, zn addition to the express provision that only
prudently incurred costs would be recoverable.

As to retroactivi#y, the Cornniission stresses that rates
continue to be coltected under Rider AER, which rernains
part of FirstEnergy's current tariffs. Consequently, the
situation is similar to that in River ^, where the gas
adjusfan.ent clause was stil] included in the utility's current
tariffs, and the refunds were merely deducted in calculating
prospective costs to be recovered. Further, Rider AER is
precisely the situation discussed - in. Lucas County as not
ixrtpl,icating the retroactive ratemaking doctriri.e -there
continues to be revenue collected from Rider AER against
which the Commission: has ordered a credit for prior
cavQxpayments.

..73_

FinalIy, the Commission finds lIzat Jh.e decision in
Columbus S. Power Co. can be distinguished on several bases
from this case. Tni.tially, contrary to the arguments made by
AEP Ohio and FirstEnergy, the Coznuiission did not make
the blanket assertion that any and all. rates created outside of
a base rate proceeding are not ratem.al.cing. Instead, the fact
that Rider AER was not created as part of a base rate case
was one of multiple factors "t the Comrnission took into
consideration in determining that this situation did not
constitute "ratem.akmg" in its traditional sense xa.nder
Supreme Court precedent. Further, the rate in Columbus S.
Power Co. addressed an ESP plan that went through a full
and extensive ratemaking process prior to approval and the
rates going into effect, which was much more akin to the
formal raternaking process than the situation in Rider AER,
which involved a single, variable direct pass-through rid.er,
which was subject to only 30 days possible review prior to
automatically tairin.g effect, and, further, which contained a
prudency review contingency from its inceptian.

The Commission also notes that, as pointed out by C?CC, the
process of quarterly filings and adjustments in prudence
review and true-up proceedings is a standard mechanism
used by the Commission, which is often a benefit for the
utilities because it aflows for implementation of new rates
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without regulatory lag If thi.s mechanism was retroactive
ratemiking, i:he Comxn.issian would be forced to
immediately eli.m2mte this m.echanzsrn, which is widely
used, including for numerous riders in FirstEnergy's ESP.

(17) FirstEnergy next argues that the Commission's disallowance
of the costs of all but 5,000 2011 in-state alI renewables RECs
purchased as part of the third RFP was unreasonable
because the Commission also d.etermisted that the
Companies' laddering purchasing strategy was reasoiiable;
and, because the Comnaassion used a.n offset equivalent to
the p.rice of the lowest bid price for 2011 in-state all
renewables RECs as part of the third. RFP, even though it is
undisputed tli.at RECs were not available in a sufficient
quantity at the lowest bid price.

(18) The Commission finds that First.Energy's arguments xn
stxpport of this assignmment of error should be rejected.
Although the Comuxussion did find that the Companies'
laddering strategy was reasonable, the Cornmission also
determined that the failure to execute that strategy properly
was unreasonable. In the Order, the Commission states that:

[1.]n the August 2010 RFP, First]Fnergy did not
execute its laddering strategy, which would
have involved spreading the REC purchases
for any given compliance year over the course
of multiple RFI's. Here, however, FirstEn.ergy
chose to purchase the entire remaining balance
of its 2011 compliance obligation (85 percent of
its 2011 compliance obligation) in this RFP and
reserved no 2011 RECS to be purchased in 2011
(Exeter Report at 25; Tr. lI at 414-415).

Order at 26.

The evidence in the record demonstrates that the
PirstEuergy Iaddexing strategy entailed purchasing some
portion of its 201.1 compliance obligation in the August 2011
RFP. FirstEnergy witness Stathis testified that:

RCS [FizstEnergy's Regulated Commodity
Sourcing group, which is responsible for

.,. ^ ^. . -„ _ ....:,-.. .-.., , :., . __
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procuring power and renewable products for
the Companies] expected that it would hold
3 RFPs for all 4 renewable products - one per
year. RCS believed that the 2009 RFP would
seek 1009`O of 2009 Comphance obligations, and
some percentage of 2010 and 2011; the 2010
RFP would seek the rer.oaizung percentages
needed for 2010 compliance and some
additional percexztage of 2011; and the 2011
RFP would seek the residual peraentrrges, per
product neededfar 2011 compliance.

(Emphasis added) (Co. Ex. 2 at 21.)

Notwi.thstara.din,g this laddering strategy, the Companiies
purchased their entire remaining 2011 compliance
obligation, over 145,269 RECsr which represented 85 percent
of the7r 2011 oom.p:tia.reee obligaxion, in the August 2010 RFP:
Thus, instead of the planned three-step ladder, the
Companies conmplet-ed the purchase of vintage 2011 RECs in
orily two steps. (Exeter Report at 25; Tr. II at 414-415.) The
Commission further notes that, according to the record,
there were three more RFI's in which the Companies could
have purchased 2011 vintage RECS: March 2011 (RFP4),
August 2011, (RFP5), and September 2011 (RFP6) (Exeter
Report at 11; Tr. TI at 205). ixr, fact, FirstEnergy ultimately did
purchase additional 2011 vintage in-state aII renewables REC
in the September 2011 RFP as required by the Stipulation i.n
FirstEnergy's second ESP; these vintage 2011 RECS were in
excess of its 2011 compliance obligation and were purdtased
at a sagrxifioantIy lower price tltan the RECs purchased in the
August 2010 RFP (Exeter Report at 28).

-25-

With respect to FirstErtergy`s arguments regarding the offset
price, the Commission explicitly noted in the Order that the
Companies had purchased vintage 2011 RECS at a
significantly lower price from a second wisining bidder in
the Au" 2010 ItFP. Further, the Order is clear that the
5,000 RECs actua2ly purchased through the August 2010 RFP
was substantialIy fewer than the 145,269 RECs hnprudentty
purchased throargh the bilateral negotiation. However, we
determined, based upon the lack of other options in the
evidentiary record, that the actual price paid for eom.parable
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vintage RECs in the August 2010 RFP was the most
appropriate offset price to be used in detemdnuxg the
disallowance. Order at 28. Nonetheless, the Commission
notes that our conclusion that the decision to purcliase the
vintage 2011 RECCs was imprv.dent and tha.t recovery of the
costs of the vintage 2011 P.ECs should be deni,ed was not
contingent upon the determination of an offiet price. The
determination of the offset price was relevant solely to
deterinining the amount of the dissal.Towanee. In the event
the Commzssion had not been able to determine an
appropriate offset price based upon the record in this case,
the Commission would hav-e denied recovery of the full
costs of the vintage 2011 RECs purchased through the
bilateral negotiation after August 2010 RFP. Accordingly,
rehearing on tlus assignment of error should be denied.

(19) Next, FirstEnergy contends that the Order unreasonably
determined. that the refund of the disallowance commence
prior to the condusion of any appeals to the Supreme Court
of Ohio.

In its xnemorandum contra Firstpneres application for
rehearing, t?CC argues that FirstEnergy has failed to meet
the requirements to warrartt a stay of the credit tQ customers.
In support, OCC points out that there is no strong likelihood
of rnodifying the Order, and FirstEnergy has failed to make a
sufficient argument on this point; that FirstEnergy has fa.ffed
to demonstrate it wilt suffer irreparable harm absent a stay,
but merely argues that it will likely suffer harm; that
FirstEnergy has failed to demonstrate a stay wi31 not result in
substantial harm to other pardes, and that customers'
refunds would be delayed, which is particularly harrnful
because customers could leave FirstEnergy's SSO in the
meantime and never receive a credit; and because there has
been no showmg that a delay in returning money will serve
the public interest,

(20). The Conunission finds that rehearing on this assignrYxent of
error shou3d be denied. The Conun.ission finds that the
availability of a potential stay adequately protects the
Companies' interests. Nothing in the C7yder precludes the
opportunity for the Companies to seek a stay of the Order
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from the Conunisszon or from the Supreme Court of Ohio if
the Companies can establish that a stay is warranted.

Undue Prefezen.ce

(21) in its application for rehearing, 4CC argues that the
Commi.ssion erred in declining to order an investigation of
whether FirstEnergy extended undue preference to FES.
More speczfically, OCC argues that the Commission was
unieasonable in finding that there was no evidence in the

record to support further investigation into FirstEnergy and
FES' compliance with applicable corporate separation rules.
OCCargi1C'4 that, in fact, evidence in the record shows that
the purchase of RECs from FES resul.ted from undue
preference because FirstEnergy knew that FES was a bidder
when it chose to purchase certain RECs.

SirniLarly, in its application for rehearing, the Environmental
Groups argue that the Order was unreasonable because the
Comxnission declined to initiate a corporate separation
investigation into Firstf;nerggr°s relationsltiip with its affiliate
company, FES, based on the Exeter Report, The
Environmental Groups argue that the facts in thi.s case and
the Commission's obligation to foster competitive generation
are sufficient for the Cnmzn%ssion to use its initiative to
commence a corporate separation investigation under R.C.
4928.18. More specifically, the Environmental Groups argue
that the Commission erred in finding that an investigation
was not warranted in part because the auditor did not
recommend fu.rther investigation, on the basis that the scope
of the auditors' work was designated by the Commission
and did not include exploration of the issues of deliverables
related to corporate separation. Further, the Rnvironmencai
Groups argue that, if the Coxnmissi.on initiated an
investigation into affiliate transactions, parties would be able
to obtain discovery from FES, which the Envirorunental
Groups argue could provide the inf'orznation necessary to
determine whether corporate separation violatfons. occurred.
The Environmental Groo.ps conclude that the CoYnm.i,.qsion
has an obligatian and responsibility under R.C. 4928.02 to
launch a corporate separation investigation.

-27-
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In its rn.em.orand.um contra, FirstEnergy states that there is
no basis or reason to conduct any further investigation of the
Companies' procurements from 2004 through 2011. More
specifically, FirstEnergy urges that OCC's request overlooks
the fact that the Conunlssion already ruled that the
procuyrement of all RECs other tlun the 2011 in-state all
renewables RECs purchased in the third RFP were
reasonable. FirstEnergy contends that, if the Companies
made prudent purchases, then any affiliate transaction. is
irrelevant, and, if the Cornipanies made irnprudent purchases
that are disallowed, any affi.li:ate transaction is irrelevant.
Consequently, FirstEnergy argues that there is no purpose
for further investigationo Further, FirstEnergy points out
that, although OCC argues that there was evidence of
inappropriate undue preference, the evidence clearly
dentonstrated that the process was unquestionably fairly run
to produce a competitive result.

Additionally, in its memorandum contra, FirstEnergy argues
that the Environmental Groups are incorrect that affiliate
activities were not within the scope of the audit; to the
contrary, FirstEnergy points out that the RFF' authorized the
auditor tr, identify other issues in need of investigation, and
that Exeter did, in fact, look at affffiate issues as evidenced
by data requests to FirstEnergy about its dealings with FES.
Further, FirstEnergy contends that none of the parties ever
sought discevery from FFS, even though its identity as a
bidder was sornethixtg that these parties knew. FirstEnergy
next agues that the Environmental Gro-ups fail to understand
that the RFPs were designed in such a way that qualified
suppliers did not know how many other suppliers
submitted bids, and that, consequently, FES would have had
no knowledge that any of its bids would be the lowest bid.
Finally, FirstEnergy contends that, contrary to the
Environrnental Groups' assertion, there is no basis for a
Commission i.ttvestigatiort as there is no evidence that the
Companies provided preference to FES.

(22) The Commissicrn finds that rehe.ar3ng on these assignments
of error should be denied. Neitlier aCC nor the
Environmental. Groups have raised any new arguments for
the Comunissiort's cortsideration, and the ComnicGion.

-28-
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thoroughl.y addressed tius issue in the Order. In the Order,
we noted that the Exeter Report d3.d not recomrnend, any
further investigation on this issue (Tr. I at 117-228). Further,
the Exeter Report co.n.tains no evidence of an undue
preference by the Companies m favor of FES, or any other
bidder or evidence of improper con:tacts or coxnmurdcations
between the Companies or FES or any other party (Exeter
Report at 31; Tr. I at 114). Moreover, the Exeter Report
speciB.cal7y states that the auditors "found nothi.ng to
suggest that the FirstEnergy Ohio utilities operated- in a
manrier other than to select the lowest cost bids received
from a competitive solicitation°" (Exeter Report at 29). Order
at 29.

Siatixtory Tfiree Percent Provision

(23) In its applicatirm for reheari.ng,, FirstEnergy argues that the
Order uztawfully and unreasonably held that the three
percent test set forth in R.C. 4928.64(C')(3) is mandatory.

In its application for rehearing, the Environrn.ental. Groups
also criticize the Order regardin.g the statutory three percent
provision, arguing that the Commission unreasonably
excluded price suppression effects from its proposed cost
cap calculation. In support, the Environmental Groups cite
the Commission's reliance on evidence that price
suppression benefits were subjective and difficult to
calculate. The Environrnental Groups point out that, after
the Chcier was issued, the Commission Staff issued a report
that the Environrnen:tal Groups argue demonstrated that
price suppression benefits are objecti.ve and.quantifi;able.

In its memorandum contra, Nucor contends that the
Commission should affirm the meEf►odology set forth in the
Order concerning the three percent cost cap. More
specifically, Nucor contends that the Cammzsszon properly
ruted that the three percent cost cap is anandatory: Nucor
contends that FirstEnergy's argument that the °rceed not
cornply"' language is disaetionary ignores the context in
which those words were used-namely, that the statute itself
refers to the tiiree percent test as a'"cap" and because the
drafters of S.B. 221 and the Commission itself have made
clear that the purpose of the th.rne percent test is to protect

-29-
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customers fi°om significant increases in their electric biJ.ts.
Further, Nucor paints out that, nowhere in the
Commission's orders in Tn re Adoption of Rules for Alternative

and Renewable Energy Technology, Resrrurces, and Climate

.Regututiotcs, Case No. 0M88-EI.-ORD, does the Coxr ►missio:n

state that the cap is discretionwy on part of the utility.

Purther, Nucor contends that the Comrndssion properly
excluded price suppression effects from the cap calculat'son
because neither the statute nor the COXYIZT1iSsio21's rules
contemplate the incorporation of such effects. t+uzLber,
Nucor urges that it would be inappropriate to consider
Staffs Report on the effects, given that it was issued well
after the recrnrd in this case was closed, and given that the
Staff Report does not address the Coxnmissnon`s key
concerns set forth in the Order, in.cludixig su.bjectivvity and
difficulty in calculation. Further, Nucor points out that
nothing in the statute suggests the cap can be adjusted above
three percent to account for price suppression benefits.

In its memorandum contra the Environmental Groups'
application for rehearing, FirstEnergy claims that the
Commission's formula for the three percent test is correct.
More specifically, FirstEnergy argues that no testimony was
heard at the hearing on haw suppression benefits should be
deterrxdned; the Goldenberg Report observed that price
suppression benefits would be dsff,cult to calculate; and, the
study proffered by the Environmental Groups was released
after the hearing in this case and parties have had no
opportunity to review the study's methodology or
assum.ptioxts. Further, FirstEnergy points out that neither
the Companies nor any other intervenors have had a
m.eaningful opportunity to respond to the study, making
any adoption into the record and reliance by the
Comnnission gtossly unfair. Consequently, FirstEnergY
argues that takmg administrative notice would deny the
Companies any opp+orturuty to explain or rebut the
inforrnation, as this case is in its final stage.

(24) As to the motion to take admmistrative notice, the
Comxnission notes that the Supreme Court.of -0hio has held
that there is neither an absolute right for, nor a prohl.bition
agaixist, the Commxssion.'s taking administrative notice of

_. -___ ,,.. ....:.; ;,... _. - .
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facts that are outside the record in this case. Instead, each
case should be resolved on its facts. The Court fiuther held
that the Commission may take adnnunistrative notice of facts
if the comf.plauung parties have had an opportunity to
prepare and respond to the evidence and they are not
prejudiced by its introdazction. See In re FirstEnergtJ, Case
No. 12-1230-EL-SSC), Second Entry on Rehearing gaxL 30,
2013) at 3-4, citing Canton Storage and Transf'e^r Co. V. Pub. i.Zti:i.
Comm., 72 Ohio St.3d 1, $, 647 N.E.2d 136 (1995), citing Allen
v, Pub. Uti1. Comm., 40 Ohio St.3d 184, 186, 532 N.E.2d 1307
(1988). Here, with respect to the "Renewable Resources and
Wholesale Price Suppression" study, the Commission finds
that FirstEarergy and the other intervening parties in this
case have not had an opportunity to prepare for, explain, or
rebut this evidence for which the Environmental Groups
seek adnnanzstrative notice. Further, the record in this
proceeding has closed and the Env-ironxn.en.tal Groups'
requests for adminAstrative notice were made after
completion of the hearing and a.tte7r the issuance of the order.
Consequently, the, Commission finds that other parties
would, be prejudiced by the introduction of the study and
the Conun%ssion denies the motion to take administrative
notice for that reason.

Finally, the Commission notes that, in the Order, it decIxned
to interject price suppression benefits into the three percent
cap calculation on the basis that evidernce at the hearing
indicated that price suppression benefits are subjective and
difficult to calculate. t7rder at 3. The Commission finds that
the Enviroxvnental Groups have presen.ted no persuasive
arguments otherwi.se; consequently, the Commission denies
the Envirorrzne.utal Groups' application for rehearing on this
issue.

Draft Exeter Report

(25) fJCC contends that the Commission erred in failing to find
that due process was violated when a recommendation in
the draft Exeter Report did not appear in the final Exeter
Report filed in the docket after FirstEnergy obfected to the
recommendation after view'sng the draft repart; by failmg to
file findin.gs of fact and written opinions in accordance with
R.C. 4903.09 because a recommendation in the draft Exeter
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Report was not included in the final Exeter Report; and in
failing to rule that, in future cases for review of FirstEnergy's
Rider AER and other utilities' alternative energy purchases,
any commentary on a draft audit by an electric utility must
be sha.red with other parties and other parties must be
provided with an npportumty to niatce substantive
recommendations for the final audit report, More
specificaily, OCC complains that, before the Exeter Report
was filed in the docket, FirstEnergy was provided with a
draft and requested substantsve modifications to the draft
Exeter Report: CCC contends that it subsequently lea7rned
that the draft Exeter Report had recommended that the
Commission disaow Fi.rstEnergy recovery of RECs priced
above $50, and that tlzis recommendation did not appear in
the final Exeter Report hled in the docket OCC argues that
this process was unfair to the other participants in this
proceeding who were not permitted to review the draft and
provide comments. Further, OCC argues that the
Commission should have corssidered the recoxnrnendation
set forth in the draft Exeter Report that was orni.tted from the
final F'xeter Report filed in the docket, and that the
Comrnission should not permit a party to view a draft audit
report in any future case involving an audit of a utiiity°s
alternative energy purchases.

In its memorandum contra OCCs application for rehearing,
FirstEnergy contends that the audit process was proper and
shouid not be modified. Firstfinergy asserts that OCC has
no rPght to participate xn a review of the draft Exeter Report,
uMik.e the Cornpanies' opportuna-ty to review the draft
report for ac+curacy and confidentiality, which was a process
detai7.ed in the Connission's RFP in this case and per the
Coiruxiissgon's usual audit RFPs. Further, FirstEnergy points
out that the draft report does not represent any conclusion,
result, or recommendation, because it is a draft. FirstEnergy
further notes that, once the report was finat, OCC had all
access to it and was able to interview and cross-examine the
principal auditor. FirstEnergy next argues that OCC's
argument that the CommMon violated R.C. 4903.09 by not
reiying on inforznation in the draft report is nonsense, as the
statute does not require the Commission to -rely on any
certain evidence in its findings, and particular.ty not
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information contaa.ned in a draft that was not introduced
into evidence.

(26) The Commission finds that, although QCC repeatedly
cornplam that Firs.tEnergy was provided with a draft of the
Exeter Report prior to the Exeter Report being filed, OCC
acknowledges that the RFP explicitly provided that a draft
would be provided to FirstEnergy for its review for
cctnfid:entiality purposes. Indeed, the Commi,ssion notes th.at
the RFP specified that "[tlhe Companies shall diligently
review the draft audit report(s) for the presence of
in€ormation deemed to be confidential, and sha11 work with
the auditor(s) to assure that such information is treated
appropriately in the report(s)." Entry (jara.18, 2012), RFP at
5. Nevertheless, C3CC claims that FirstEnergy's review of the
draft Exeter Report went beyond the scope of the RFP
because it requested substantive modifications and that the
draft Exeter Report had recommended that.the Cnm.mission
disatlow FirstEnergy recovery of RECs priced above $50--a
recommendation which did not appear iin the final Faceter
Report-and the Commission erred in failing to consider
this recomrnendati.on. Tnitially, the Cor.ri.rnYssion notes fhat,
for whatever reason, the auditor chose not to make this
recommendat7o.n in the fit ►al. Exeter Report; consequently,
the Comznission does not consider this to be a conclusion or
recommendation of the auditor. Further, the Camrr►ission
notes that the RFl' expressly provided that "[nleither the
Commission nor its Staff shall be bound by the auditor's
conclusions or recommendations."° Entry (Jan.18, 2012), RFP
at 2. Thus, even if the recommendation in the draft Exeter
Report appeared in the final Exeter Report, the Commission
was riot bound to accept the recom.xnendation>
Co.nsequently, the Comazussaon finds that OCC has
demonstrated no error and the C.cfmn-.isslon denxes the
application for rehearing on these grounds.

Ad(raainistration of Credit

(27) In its application for xehearing, IGS Energy seeks
modification of the Order only with respect to the manner in
which the credit, or refund, wilt be administered.
IGS Energy argues that the Order is unr.easonable and
unlawful because, given the amount of the refund and
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diminished number of standard service offer customers in
FirstEnergy's territory, the re£und -znay skew the price_to^
compare, which could delay a corssumer's interest in
choosing a competitive supplier, adversely affecting the
development of the competitive market. ,Furfiher, IGS
Energy contends that the Order is unreasonable and
unlawful because the refund will be given through Rider
AER, so that citstom.ers who received standard seruice in
2011, but are now shoppingt witi be excluded from the
beneefit of the refund. Consequently, IGS Energy requests
that the Coznmission require that the refund be given to a11
distribution custoomers of FirstEn.ergy, or, in the alternative,
that FirstEnergy identify which customers paid Rider AER
when relevant and issue those customers a refund,
regardless of whether they are now shopping.

Tn its rnemoxandum contra IGS Energy's application for
rehearing, FirstEnergy argues that the manr►ex of refunding
discussed by IGS Energy is moot because FustEner.gy
proved that it was prudent in all REC purchases, however,
FirstEnergy argues that, even z€ IGS Energy's argument was
not moot, its argument about refunding is unlawful or
unreasonable. Ixutially, FirstEnergy argues that IGS
Energy's suggestion that all distribution customers receive a
refund violates R.C. 4928.64(E), which provides that all. cost
incurred for compliance with. R.C. 4928_64 sha.t be paid by
nonshopping customers. Addi.tionally, FirstEnergy points
out that this method would dilute the amount of the refund
received by any custorrzer who paid Rider AER rates and
rerna.ins nonshoppin.g. Further, FirstEnergy argues that
IGS Energy's concerns related to competition are premature
because the Commission must first determine whether there
should be a refund, and fhe Cc3mmis.Sion should not feel
coxnpeYted to resolve re£un.ding issues until a final amount of
refund is established.

In its mexx7.orandum contra IGS Energy's application for
rehearzng, CCC contends that IGS Energy is incorrect that
the ordered refund will affect the price-to-compare. CICC
argues that, if the d.isallowance is credited back to customers
using the ridez's current rate design, the price-to-compare
will be unaffected because the credit wdl appear as a

_34.
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separate entry on customers' bills, xiot as a discount to the
price per kilowatt-hour (kWh). FcYrther, although IGS
Energy has proposed that the Commission identify
customers that paid fox the RECs and directly refund thern,
regardless of whether they are now shopping, QCC pounts
out that it may be challenging to implesnent Iirecisely tlvs
plan. Additionally, C7CC points out that IGS Energy's
alternate plan to refwnd the dollars to all customers would
inappropriately extend the refund to a large class of
customers, many of whom paid none of the d.isallowed
costs. Furtally, C2CC contends that the Commission should
disregard IGS Energy's assertion that customers should not
have the option of a standaxd offer, because it is not an issue
in this case.

In its memorandum contra IGS Energy's application for
rehearing, OEG contends that the Conmiission should reject
IGS Energy's recommendations because IGS Energy has not
previously raised the issue of implementation of the refund;
because IGS Energy's suggestion that -the refund be
distributed to all customers in FzrstEnergy`s territory,
regardless of shopping status, would unjustly enrich
shopping customers; and because identifying specific
customers to determine who paid the REC costs to be
refur+.ded wrould be extremely onerous. Further, OEG argues
that IGS Energy's concem regarding the impact on the price-
to-compare fails to recognize that FirstEnergy's imprudent
REC purchases previously distorted the price-to-compare in
IGS Energy's favor. OEG argues that, if the Commission
wishes to miauznize the impact of the refund on the price-to-
compare, it should order FirstEnergy to refund the money
over a brief period of time, such as in one quarterly
adjustaro.ent>

In its memorandum con.tra IGS Energy's application for
reheariing, Nucor argues that the approaches for refunding
proposed by IGS Energy are unsupported by evidence in the
record. More specifically, Nucor contends that IGS Energy
provided no testimony supporting any particular approach
to distribution of any refund. Further, Nucor argues that,
although IGS Fnergy argues that the refund could affect the
prrce-to-compare, there is no evidence that even a relatively
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large disallowance spread over a relatively smalt number of
non-shopping customers will influence customer behavior.
Further, Nucor pouits out that a distorting affect on the
price-to-compare occurred that was favorable to IGS Energy
when Rider AER rates were high in 2010 and 2011. Nucor
further argues that IGS Energy`s proposed alternatives are
unfair or unworkable.

(28) The Commission agrees with the arguments in the
memoranda contra that IGS Energy's proposals for
distribution of the credit would undercompensate current
SSO customers or would be atinunistrative3y burdensome
and unworkable_ As poin.ted, out by Nucor, the reality of
utility ratemaking is that custorners often must pay for costs
they did not cause themselves, as it is impossible to precisely
match up costs with specific customers when customers
routinely enter and leave the system. Consequently, the
Commiss1on decJi.nes to modify its order that the
disallowances be credited to customers through an
adJustment to Rider AER. Further, to the extent that
administration of the credit was unclear under the Order,
the Commission clarifies that the credit should be
adtni.n.istered according to Rider AER's current rate design.
As a result, the credit should appear as a single line-item
credit to Rider AER over three monthly billing cycies, which
appears as a separate entry on custornears' bitlis, not as a
discount to the price per kWh.. Consequently, the
Commission finds that distortion of the price-to-compare
wiXl not occur.

AEP CJhi.o's Intervention

(29) In its appU:catiori for rehearin.g, AEP Olio argues that the
Cammission erred in denying AEP Ohzo's int+ervention in
this proceeding. More speci€acatly, AEP Ohio argues that it
was delayed in filing for intervention due to extensive
redactions for confidentiality and delayed filing of
(iocutnents in the docket, and that the Environmental.
Groups and OCC support the interveantion of AEP Olio.
Further, AEP Ohio repeats the argument in its motion for
leave to intervene that it believes it can share with the
Comnxi.ssion its own experience in seeking to comply with
state mandates izi order to assist the Conanussion m
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deterrnuning ythe reasonableness of the parties' positions in
this proceeding.

Additionally, AEP Ohio argues that the Order is
unreasonable and uzdawful because the Coxnrnission failed
to reopen the proceedings to consider additional evidence
that could have been provided by AEP Ohio. More
specxficaily, AEP Ohio contends that there are "gaps in the
record" and that AEP Oluo can fill these gaps by s.haring its
own experiences with the AEPS benchmarks, and that this
informat.ion was not provided earliex as there was no
indication that there were industry issues in qazestio.n where
the prudence of the expenditures would be an issue.

In its memorandum contra, FirstEnergy asserts that the
Commission properly denied AEP Ohio's niotion to
intervene, poan.tin.g out that AEP Ohio has failed to meet the
requirements of R.C. 4903.20, as it must because it is not a
party to this case. Next, Fi.rstEnexgy asserts that AFP Ohio
still has not met the standard for late intervention because it
has given no reasonable excuse for its lack of timeliness,
there are no e3ctraord.inary carumstances that justify late
intervention, there is no real and substantial interest, and
there is no justification for reopening proceedings at this late
date.

(30) The Commission finds that AEP Ohio has presented no
argument in support of its motion to intervene and reopen
the proceedings that was not already raised and addressed
in the Order. In the Order, the Commission found that
AEP Ohio's motion to intervene should be denied because
AEP Ohio's motion to intervene was filed. 220 days after the
dead.lin.e to zntervene and presents ne, extraordinary
circuntstances. Further, the Commission found that the
motion to reopen the proceedings should be denied because
AEP Ohio failed to set forth why any additional Mdence
could not, writh reasonable diligence, have been presented
earlier in this proceeding. Order at 7-8. Accordingly, the
Cemmassion finds that AEP ahio`s motion for rehearing on
these grounds should be denied.
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rt is, therefore,

ORDERED, That the appli.caiions for reh.earing filed by IGS Energy, UCC,
FirstEnergyy, the En;rarozunental Groups, and. AEP Obi.o are denied. It is, fuzther,

ORDERED, That copies of this Entry on Rehearing be served upon all parties of
record.

THE I'UBI.IC UTILMES COIvIIvILSSIC7N OF OHIO
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Upon further con,s3deration of this case, I would dissent from the majority. I am
convinced that Columbus S. Pocuer Co. v. Pub. L£tzI. Comm., 128 C?hi:o St.3d 512, 2Q11-C7hio-
1788, precludes us from refunding money to ccistomers as the majority has done here.
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BEFORE

THE PUBLIC UTTT.,ITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alternative Energy Rider Contained in the
Tariffs of Ohio Edison Company,
The Cleveland Electric Illurninating
Company, and The Toledo Edison
Company.

Case No.11-52Q1-EL-RDR

OPINION AND ORDER

The Public Utilities Comrrtassion of Ohio, corn:ing now to consider the

atbove-entitled matter, having reviewed the exhibits introduced into evidence in this

xnatter, and being otherwise fully advised, hereby issues its opinion and order in this

case.

AT'PE.ARANCE a:

James W. Burk and Carrie M. Dunn, FirstEnergy Service Company, 76 South Main
Street, Akron, Ohio 44308, and Jones Day, by David A. Kutik and Lydia A. Floyd, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190, on behalf of Ohio Edison
Company, The Cleveland II:eetric Illum.inatsng Company, and The Toledo lEdisvn.

Cornpany.

Niike DeWine, Ohio Attorney General, by Thomas Lindgren and. Ryan U'Rvuxke,
Assistant Attorneys General,18R East Broad Street, 6th Floor, Columbus, Ohio 43215, on
behalf of the staff of the Pablic Utilities Cornmissa.on of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Melissa R. Yost, Edmund Berger,
and Michael J. Schuler, Assistant Consumers' Counsel, 10 West Broad Street, Columbus,
Ohio 43215-3485, on behalf of the residential utility consumers of Ohio Edison Company,
The Cleveland Electric illuniinating Company, and The Toledo Edison Company.

Nicholas MCDareiel, 1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212,

on behal.f of the Environmental Law and Policy Center.

Trent A. Dougherty, Cathryn N. Loucas, and Nolan Moser, 1207 Grandview
Avenue, Suite 201, Columbus, Ohio 43212-3449, on behalf of Ohio Environmental

Councit.
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Bricker & Eckler, LLP, by J. Thomas Siwo and Terrence O'Donnell, 100 South
Third Street, Columbus, Ohio 43215-4291, on behalf of Mid-Atlantic Renewable Energy
Coalition.

Bricker & Eckl.er, LLP, by Pranlc L. Merrill, 100 South Third Street, Columbus,
Ohio, 43215-4291, on behalf of Ohzo Manufacturers Assryciation,

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. Lavanga, 1025 Thomas
Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C. 20007-5201, on behalf of
Nucor Steel Marion, Inc.

Williams, Allwein & Moser, LLC, by Christopher J. All.wein, 1373 Grandview
Avenue, Suite 212, Columbus, Ohio 43212, on behalf of the Sierra Club.

Boehm, Kurtz & Lawry, by Michaei L. Kurtz an.d Jody Kyler Cohn, 36 East
Seventh. Street, Suite 1510, Cincinnaatz, Ohio 45202, on behalf of Ohio Energy Group.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 E.Ist Gay Street, Columbus, Ohio 43216-1008, on behalf of Interstate Gas
Supply.

The:odore S. RobIrison, 2121 Murray Avenue, Pittsburgh, lPennsylvaraia,1.521.7, on
behalf of Citizen Power, Inc.

OPINION:

1. HISTORY OP PROCEEDINGS:

On September 20, 2011, the Commission issued an entry on rehearing in Irr fhe
Matter of the Annual Alternati°ae Energy Status Report of Ohio Edison Company, The Cleveland
EIeciric Ilturrclnatzng Cortzlaa,ny, and The Toledo Edison Company, Case No.11-2479-EL-ACP.
In that entry on rehearing, the Commf.5sion stated that it had opened the above-captioned
case for the purpose of reviewzn.g Rider AER of Ohio Edison Company, The Cleveland
Electric Tllurrunatirt.g Company, and The Toledo Edison Company (collectively,
FirstEnergy or the Companies). Additional.ly, the Commission noted that its review
would include the Companies' procurement of renewable energy credits for purposes of
compliance with Section 4928.64, Revised Code. The Coxnixtissian further stated that it
would determi-ne the necessity and se-ope of an external auditor within the
above-captioned case.
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To assist the Commission with the audit, the Corannznission directed Staff to issue a
request for proposal (RFP) for audit services. Thereafter, by entry issued February 23,
2012, the Commission selected Exeter Associates, Inc. (Exeter), to conduct the
n`arlagernerr.t/performance portion of the audit and Goldenberg Schneider, LPA
(Goldenberg), to conduct the financial portion of the audit in accordance with the terms
set forth in the RFP. On. August 15, 2012, Exeter 'and Goi.denberg filed final audit reports
on the management/performasice portion and financial portion of Rider AER,
respectively. Thereafter, the attorney examiner set the matter for hearing regarding the
content of the rmanagement/ perforrnance and fin.ancial audit reports. A prehearing
conference was held on November 20, 2012, in order to resolve pending discovery issues.

Numerous parties filed motions to intervene in this proceeding including the Ohio
Consumers' Counsel (OCC), the Sierra Club, Ohio Environmental Council (tJEC), Qhio
Energy Group (OEG), Nucor Steel Marion, Inc. (Nucor), Citizen Power, 1VIid-Atlantic
Renewable Energy Coalition (MAREC), the Environmental Law and Policy Center
(ELPC), Interstate Gas Supply, Inc. (IGS), and Ohio Power Company Corp. (AEP Ohio).
By entry issued December 15, 2011, the attorney examiner granted intervention to OCC,
OEC, OEG, and Nucor. Add.itionally, by entry issued December 15, 2011, the attorney
examiner. granted a motion for adirdssion pro hac vice of Michael Lavanga. Thereafter, by
entry issued December 13, 2012, the attomey examiner granted a motion for admission
pro hac vice of Edmund Berger. Further, on December 31, 2012, the attomey exarniner
granted intervention to ELS.'C. The hearing commenced on February 19, 2013, and
proceeded through February 25, 2013.

Post-hearing briefs were filed in this matter by FirstEnergy; the Commission's
Staff (Staff); QCC; the Sierra Cltzb, tJEC, and ELPC, collectively; OEG; Nucor; MAREC;
and IGS, Reply briefs were filed by FirstEnergy; Staff; C7CC; the Sierra Club, OBC, and
ELPC, collectively; OEG; 1Vucor; NlAREC; and IGS.

II. APPLICABLE LAW

Section 4928.64, Revised Code, establishes benchmarks for electric distribution
utilities to provide a portion of electricity for customers in. Ohio from renewable energy
resources. The statute requires that a portion of the electrxczty must come from
alternative en.erg.y resources (overall or all-state renewable energy resources benchmark),
half of which must be met with resources located within Ohio (in-state renewable energy
resources benchmark), and including a percentage from solar energy resources (overall
or all-state soler energy resources benchmark), half of which must be met with resources
located within Ohio (in-state solar energy resources benchmark). The baseline for
compliance is based upon the utiliVs or compa.ny's average load for the preceding three
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years, subject to adjustment by the Commission for new econosnic growth. Section

4928.64($), Revised Code.

Secti.on 4928.64, Revised. Code, al.so requires the Commission to undertake an
annual review of each electxic distributi.on util'ity's or electric service company's
compliance with the annual benchmark, including whether the failure to comply with an
applicable benchmark is weather-related, is related to equipment or resource shortages,
or is otherwise outside the utility's or company's control. Section 4928.64(C)(1), Revised

Code. If the Cornmis,.sion determines, after notice and opportunity for hearing, that the
utility or company fa.iled to comply with an annual benchmark, the Comanission shall

impose a renewwable energy compliance payment (compliarkce payment) on the utility or

company. Compliance payments may not be passed through to ccrosumers. Section

4928.64(C)(2), Revised Code.

.An electric distribution utility or electric services company need not comply with
the annual benchmarks to the extent its reasonably expeeted cost of compliance exceeds
its reasonably expected cost of "otherwise procuring or acquiring„ ele.ct:rira.ty by three
percent or mare. Section 4928.64(C)(3), Revised Code, In addition, an eaectric
distribution utility or electric services company may request the Cornm.ission to make(
force majeure determxnation regarding any axui.ual. benchmartC. Section 4928.64 4),

Revised Code. In making a force rnajeure determinatior+., the statute directs that the

Commission shall determine if renewable energy resources are "reasonably available" in
the marketplace in suffici.ent qu:azttities for the utility or company to comply with the
annual benchmark. Further, the statute provides that, in making this determination, the
Com.mission shall consider whether the utility or company has made a good faith effort
to acquire sufficient renewable energy resources or solax energy resources, including by
banking, through long-term contracts or by seeking renewable energy cred.its. Section

4928.64(C)(4)(b), Revised Code.

III, SUMMARY C3p T.HE A?UDIT REPfJR.T'S

A. Goldenberg Report

In its final report on the financial audit of Rider AER (Comzrizssion-ordered Fx.1

or Goldenberg Report), Goldenberg evaluated two primary areas: (1) the mathematical

accuracy of the Companies' calculations involving Rider AER; and (2) the Companies'
status relative to the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, for the period of july 2009 to December 2011(Goldenberg Report at 3).

Regarding the mathematical accuracy of the Companies' calculations involving
Rider AER, Goldenberg noted that it verified the mathematical accuracy and data
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provid.ed by FirstEnergy and observed several minor issues that did nof result in a large
variance. Goldenberg recommended that the quarterly calculations should recover all
appropriate costs during the following calendar year, and that recovered costs should
include estirnated REC expenditures, RFP costs, or other administrative and estimated
carryzng costs. Further, Goldenberg recommended that quarterly calculations be
trued-up and any ever- or under-recovery included in the calculation two quarters later.
Goldenberg also recommended that each operating company charge the overall Rider
AER rate calculated for the quarter to all rate classes rather than allocating the overall
rate to rate classes based on loss factors. Finally, Goldenberg recommended that
forecasted sales volumes for non-shopping custorners to be included in Rider AER
calculations should be reviewed each quarter and: the best estimate at the tirn:e shauld be
used for cost recovery to assure appropriate recovery. (Goldenberg Report at 6-7.)

Regarding the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, Goldenberg recommended that the Comazussion require each operating company
to develop: (1) a projected calculation of the three percent provision for the next calendar
year; (2) a projected calculation of the three percent provision for the balance of the
current SSO period; and (3) a historical calculation of the three percent provision to
determine the Compani.es° status with regard to the three percent provision.

(Goldenberg Report at 7.)

B. Exeter Report

In its final report on the nianagexnent/ performance audit of Rider AER
(Commission-ordered Ex. 2 or Exeter Report), Exeter examined two prfmary areas: (1) the
Companies' general renewable energy credit (REC)/ solar REC (SREC) acquisition
approac.h; and (2) the Companies' solicitation results and procurement decfsions, (Exeter

Report at 2.)

Regarding the Companies' general REC/ SREC acquisition approach, Exeter found
that the requests for proposals (RFPs) issued by FirstEnergy were reasonably developed,
did not appear to be anti-competitive, and contained terms generally acceptable by the
industry. Further, Exeter found that the processes in place to disseminate inforniati.on to
bidders and mechanisms in place to review and evaluate bids were generally adequate.
Exeter also observed that market inforznation for in-state SRECs and overall RECs was
li,mited prior to the first and second RFPs conducted by the Companies. Fin.ally, Exeter
observed that the contingency planning in place by the Companies for the first three
RFPs was inadequate and should have encompassed a set of fallback approaches or a
mechanism to develop a modified approach. In light of its findings, Exeter
recommended that FirstEnergy implement a more robust contingency Elanrsiltg process
regarding procurement of RECs and SRECs in order to comply with Ohio's alternative
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energy portfolio standards (AEPS), subject to Commission review prior to
%rnpYemen#ation. Further, Exeter recommended that a thorough market analysis should
precede issuance of any future RFPs issued by FirstEnergy for RECs and SRECs. Finally,
Exeter recommended that FirstEnergy consider a mark-to-xnarket approach to the
security requirement for future procurements when the RBCs and SRECs markets
mature. (Exeter Report at 12-13)

Regarding the Compa:nies' solicitatron results and procurement decisior ►s, Exeter
clarified that it reviewed the results of FirstE:nergy's procurement decisions for 2009,
2010, and 2011. As a result of its review, Exeter found that the prices paid by FirstEnergy
for all-state RECs were consistent with xegionai REC prYces and that the decision to
purchase the majority of the 2009, 2010, and 2011 requirements under the first RFP was
not urureasonable. Exeter noted that the lower prices available for all-state SRECs in the
2011 timeframe could not have been reasonably foreseen by the Companies, and that the
prices paid for ail-state SRECs were consistent with regional SREC prices. Exeter further
found that FirstEnergy failed to establish a maximum price it was wiiling to pay for
in-state RECs prior to issuance of the RFPs, and that FirstEnergy paid unreasonably high
prices for fn-state RECs from a supplier, with prices exceeding reported pzices for non-
solar RECs anywhere in the country between July 2008 and December 2011. Exeter
continued that FirstEnergy had several alternatives available to the purchase of the
high-priced in-state RECs that the Companies did not consider, and that FirstEnergy
should have been aware that the prices reflected significant economic rents and were
excossive. Finally, Exeter found that the procurement of in-state SRECs by FirstEnergy
was competitive and the prices were consistent with the prices for SRECs seen elsewhere.
In light of these findings, Exeter recommended that the Commission examine the
disallowance of excessive costs associated with FirstEnergy's purchase of RECs to meet
its in-state renewable energy benchinarks: (Exeter Report at 14,19, 23, 33, 37)

IV. PRC7CEDITR,AL ISSUES

A. Pending Motions to Intervene, Motion for Admission Pro Hac Vice, and Motion
to Reopen the Proceedings

Motions to intervene reinaxn^ pending for CCi&,en Power, Sierra Club, MAREC,
OMAEG, and IGS, The Commission finds that these motions to intervene are reasonable
and should be granted. Additionally, Theodore Robinson filed a motion for admission
pro hac vice on December 28, 2011. The Comtrtission finds that the motion for adrnission
pro hac vice is reasonable and should be granted.

Additiona7ly, the Coxnr.nission notes that AEP Ohio filed a motion to intervene
and reopen the proceedings in this case on June 21, 201.3. In its motion, AEP Ohio states
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that it has mul#ple real and substantW mterests in this proceeding which may be
prejudiced by the outcom of this case. AEP Ohio also states that extraordrnary
circumstances justify intervention and reopeniiq,g of the proceedings. Further, .AEP Ohio
contends that it satisfies the intervention standard because the Commission's resolution
of this case wiI impact the ability of AEP Ohio to comply with renewable standards,

On July 2, 2O12, FirstEn.ergy filed a memorandum contra AEP Ohxo's motion to
intervene and reopen the proceedings. In its mexnorandum contra, FisstPa.zergy ixutiall.y
notes that AEP Ohio's motion to intervene is untimely, as it was filed 640 days after the
docket in this case was opened, 220 days after the deadline to intervene established by
the Commission, and 46 days aftter the final briefing deadline. Further, FirstEnergy
argues that AEP Ohio fazls to explain why it failed to timely intervene or what
circumstances are so extraordinary as to justify the late intervention. FirstEnergy further
contends that, not only has AEP Ohio failed to meet the requirements for late
intervention under Rule 4901-1-11(F), Ohio Administrative Code (O.A.C.), but has also
failed to meet the standards to reopen proceedirtgs as set forth in Rule 4901-1-34, O.A.C.
More specifica[lty, FirstEnergy avers that AEP Oh.io has failed to set forth facts showing
why additional evidence could not have been presented earlier in this proceeding.

Thereafter, on July 9, 2013, OC'C and the Environmental Advocates filed replies to
FirstEnergy's memorandum contra. In its reply, OCC states that it supports AEP Ohio's
motion to reopen the record, but states tha.t the Commission should also minimize delay
in issuing a ruling in this case. OCC further states that AEP Ohio can provide the
Cozxurission with unique information. In their reply, the EEn.vironr,nental Advocates also
voice their support for AEP Ohio's motion to intervene and reopen the proceedings on
the basis that AEP Ohio's utility perspective could assist the Commission in deciding the
issues in this case, and that AEP Ohio is affected by the issues in this case.

The Com.mission finds that AEP Ohio's motion to intervene and reopen the
proceedings should be deni.ed. Rule 4901-1-11(F), O.A.C., provides that a"rnotion to
intervene which is not timely will be granted only under extraordinary cixcumstances,"
Altlzough AEP Ohio has asserted that it has an interest in tl-ds proceedin.g, which may be
prejudiced by the results, the Coxnmission cannot find that the circumstances articulated
by AEP Ohio are extraordinary. Consequently, given that AEP Ohio's motion to
intervene was fUed 220 days after the deadline to intervene and presents no
extraordinary circumstances, the Comxnission finds that the motion to intervene should
be denied. Further, Rule 4901-1-23, O.A.C., provides that a motion to reopen a
proceeding shall set forth facts showing why additional evidence "could not, with
reasonable diligence, have been presented earlier isa, the proceeding." The Cornarrsssion
finds that AEP Ohio has failed to set forth why any additiozlal evidence could not, with
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reasonable diligence, have been presented earlier in this proceeding. Therefore, the
Corxtmission finds that AEP Ohio's motion to reopen the proceedings should be denied.

B. Review of Rulings on Motions for Protective Orders

CyCC seeks Cornmission review of protective orders granted by the attorney
examiners in this proceedzng. OCC requests that the Conrnmission reverse the rulings
whiCh protect from public disclosure certain supplier inforrnatton and prices paid by the
Companies for RECs. More specr..fically, OCC argues that the attorney examiners erred in
gx°an.ti.ng, in part, FirstEnergy's first and second motions for protective order. OCC
claims that there is a strong presumption in favor of disclosure under which the party
seeking a protective order must overcome the presumption by showing harm or that its
competitors could use the iriformati:on to its competitive disadvantage. In re Ohio Bell Tel.
Co. and Ameritech Mobile Servs., Inc., Case No. 89-365-RC-ART, Opinion and Order
(Oct. 18, 1990) at 4. OCC contends that the supplier-identity and supplier-pricing
fnformation of altern.ative energy marketers does not constitute trade secret fn:formation
as defined by Section 1333.61(D), Revised Code, and that FirstEnergy failed to meet the
six-factor test for determinirr.g whether in.forrnation is a trade secret set forth by the Ohio
Supreme Court in State ex rel. The Plain Dealer v. Ohio Dept. of Irts., 80 Ohio St.3d 513, 524-
525, 687 N.E.2d 661 (1997).

(JCC claiaxts that FirstEnergy failed to carry its burden of demonstrating that this
information provides independent eConomic value from not beirg known pursuant to
Section 1333.61(D), ftevised Code. OCC argues that the Companies provided no
evidence of any economic value within the redacted infoxxnation and the Companies
failed to identify any specific parties who would gain economic value from the disclosure
of the inforixtatiort, OCC further alleges that the Commission's prior rulings do not
support the attorney exan-dners' rulings. OCC notes that the Commission has held that
financial data, including basic financ.ial arrangements, do not contain proprietary
information that should be protected as a trade secret. OCC; aLso claixns that the
Commission has deterndned that contracts between a utility and its customers do not
qualxfy for protection from disclosure.

Moreover, OCC argues that FirstEnergy has failed to show that the information is
kept under circumstances that maintain its secrecy. OCC notes that certain information
was disdosed to the media in the Exeter Report and that FixstEnergy did not take prompt
action to protect this information, allowing publication of the information on a number of
occasions. OCC disputes the value of confidentiality agreements between the Companies
and third-party REC suppliers, contending that the Ohio Supreme Court has held that
the mere existence of a corLfidentiality agreement cannot prevent disclosure of
iraformation that does not meet the definition of a trade secret. Plain Dealer at 527.
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Fin,ally, OCC argues that the public interest favors disclosure, paxtict,Yl,arly in light of the
age of the infozxnataon. C.?CC claims that FirstEnergy failed to provide any specific
evidence that the utility or suppliers wiil be harmed in a way that outweigbs the public's
interest in disclosure.

OCC further argues that granting FirstEnergy's October 3, 2012, motion for a
protective order was an error because the Compazues' motion was not timely under the
Conunission's rules, tJCC notes that the information that the Companies sought to
protect was fled by Staff on August 15, 2012, but the Campardes did not file the motion
for protective order until October 3, 2012.

OCC also claims that the Conuzdssion should reverse the attomey exarniners`
ruling on the Companies' second motion for a protective order because information was
improperly redacted. OCC claixxzs that the specific amount of the disallowance
recoznmencled by the &eter Report was already released in response to a public records
request and that a discussion regarding that amount was held on the public transcript.

FirstEnergy responds that the Commission has properly protected confidential
and proprietary supplier pricing and suppiier identifyung information from disclossttre.
FirstEnergy contends that the Companies have at all times safeguarded the REC
procurement data. The Companfes note that, as part of the audits, the auditors and Staff
were provided with competitively sensitive and proprietary REC procurement data,
including. the specific identities of REC suppliers who participated in the RFFs; the
specific prices for the ]EtECs bid by specific REC suppliers in response to each RFP; and
detailed financial information regarding individual REC transactiom between suppliers
and the Companies. The Companies claim that this REC procurement data was provided
to the auditors and Staff with the understanding they would keep thxs infcarxnation
confidential and not release it to the public. However, FirstEnergy contends that the
public version of the Exeter Report filed in this proceeding was improperly redacted and
the identity of a single REC supplier was inadvertently disclosed.

Further, the Companies argue that the attoxrtey exarx-dners correctty found that the
REC procurement data constituted a trade secret under Ohio law. The Compandes claim
that, under Section 1333.61(D), Revised Code, the REC procurement data is a trade secret
because the REC procurement data bears independent economic value and because the
Companies have made reasonable efforts to ensure the secrecy of the REC procurement
data. The Companies allege that OCC fails to understand that the age of proprietary data
is neither a necessary nor a sufficient determinant in deciding whether information has
independent economic value, The Companies also claim that the REC procurement data
has not been disclosed to any third parties outside of this proceeding and has only been
disclosed to third parties in this proceeding pursuant to a confidentiality agreement or to
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the Staff and the auditors with the understanding that the information would remain
confiden.tial.

The Companies also contend that the REC procurement data readily satisfies the
six-factor test set forth in Plain Dealer, SQ Ohio St.3d at 524-525. FirstEnergy claims that
the Companies have consistently protected the REC procurement data from disciosuEre
and that the REC procurement data is not widely dissemi:nated with the Companies.
Further, the Coxnpanies argue that they have undertaken several precautions to
safeguard the REC procurement data, in,ctuding acquiring the data through contracts
containing strict confidentiality provisions, taking steps to ensure the secrecy of the data
at all times, and ffling all pleadings containing the data under seal. In addition,
FirstEnergy alleges that the REC procurement data has independent economic value
because its dissemination would cause competitive harm to the Companies by
undermining the integrity of the REC procurement process due to decreased supplier
participation in future RFPs. Further, the Companies argue that they incurred significant
expense in retaining theYr consultant and conducting the RFPs through which
FisstEnergy acquired the REC procurement data. Finally, the Cqrnpanies contend titat
another entity could not recreate the REC procurement data, regardless of the time and
expense expended.

The Companies further argue that the Coznurdssion has regularly found. that
pricing and bidding information sfinilar to the REC procurement data meets the
six-factor test. They note that the Commission recently held that pricing and growth
projections data met the six-factor test.. In re Duke Energy Ohio, Inc., Case No.10-2.326-GE-
RDR, Entry (lan. 25, 2012), at 3-5.

FirstEnergy rejects OCC's contention that the Companies abandoned the REC
procurement data. The Companies allege that they requested an opporturuty to review
the final dxaft of the Exeter Report prior to its filing but were refused. The Companies
clazm that the exposure of the identity of a REC supplier in an. im.properly redacted
version of the Exeter Report occurred without the Companies' knowledge, consent or
control. Thus the Coxnpardes claizn that the inadvertent and involuntary disclosure of
some of the REC procurement data in the public version of one of the audit reports
provides no basis to claim that abandonment somehow occurred,

The Companies also reject OCC's contention that the motion far protective order
was not timely. The Companies note that Staff filed the Exeter Report, not the
Cozn.panies, and that the REC procurement data was provided to Staff and the auditors
in this proceeding with the understanding that it would remain confidential pursuant to
Section 4901.16, Revised Code. Entry (Jan 18, 2012) at 2-3. Further, the Companies urge
the Commission to affirm the attorney examiners' ruling that the improperly redacted
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information should not be referenced in public filings. The Companies note that the
parties can cite to this portion of the Exeter Report in their filings but must do so in a
confideniial version filed under 5ea1.

Moreaver, the Companies claim that the attorney examiners correctly determined,
following an in camera review, that the REC procurement data contained in confidential
drafts of the Exeter Report warranted trade secret protection. Entry (Feb.14, 2013) at 5.
The Companies note that the draft Exeter Report contains the identical supplier-
identifyirng and pricing inforrnati:ort as the filed Exeter Report and deserves the same
protection. The Companies also argue that the proposed disallowance contained in the
confidential version of OCC witness Conzalez`s testimony warrants protection.
FirstEnergy notes that the proposed disallowance merely aggregates the confidential
REC pricing information. The Companies posit that the proposed d.isallowance, and
interest autounts, would enable anyone, with little effort, to arrive at the REC pri.cing
data.

The Cozzamission notes that Section 4905.07, Revised Code, provides that aIl facts
and information in the possession of the Cornn-ti.ssion shall be public, except as provided
in Section 149.43, Revised Code, and as consistent with the purposes of Title 49 of the
Revised Code. Section 149.43, Revised Code, specifies that the term "public records"
excludes informatj:on which, under state or federal law, may not be released. The
Supreme Court of Ohio has clarified that the "state or federal law" exemption is intended
to cover trade secrets. State ex ret. Besser v. Ohio State Univ., 89 Ohio St.3d. 396, 399, 732
N.E.2d 373 (2000).

SimiJ.arly, Rule 4901-1-24, O.A.C., allows the Commission to protect the
confidentiality of informatian contained in a fi.led document, "to the extent that state or
federal law prohibits release of the inforn-iation, including where the information is
deemed * * * to constitute a trade secret under Ohio law, and where non-disclosure of the
information is not inconsistent with the purposes of Title 49 of the Revised Code."
Moreover, Ohio law defines a trade secret as "infoxxnation * * * that satisfies both of the
followingg (1) It derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use. (2) Zt is the subject of
efforts that are reasonable under the circumstances to maintain its secrecy," Section
1333.61(D), Revised Code.

Applying the requirements that the ixiform.ation have independent economic value
and be the subject of reasonable efforts to maintain its secrecy pursuant to Section
1333.6I(D), Revised Code, as well as the six-factor test set forth by the Ohio Supreme
Court in Plain Dealer, 80 Ohio St.3d at 524-525, the Commission finds that the REC
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procurement data contains trade secret information. Its release, therefore, is prohibited
under state law. The Co.nurdssion also finds that nondisclosure of this information is not
incomistent with the purposes of Title 49 of the Revised Code, Finally, we note that the
filings and documents subject to the protective orders have been redacted to remove the
confidential information, and that public versions of the pleadings and dwuments have
been docketed in this proceeding. Accordingly, we wiil affirm the rulings of the attorney
examiners granting protective orders in all but one respect.

However, the Commission notes that the public versions of the audit reports
disclose the fact that the Companies' affiliate, FirstEnergy SoIutiom Corp. (FES), was a
bidder for sorne number of the competitive solicitations. Although this i.nformation may
have been inadvertently disclosed due to a faxlure of cornm.unica.tion between Staff and
the Companies, this fact has been placed in the public domain and has been widely
dxssernanated. Further, the Coxnxrdssion's policy has been to disclase the identities of
winning bidders in competitive auctions within a reasonable time after the auction
results are released to the public. See In the Mrztfer of the Procurement of Standard Service
t7ffer Generatrcm for Customers of Ohio Edison Company, The C1eveland Etecirac Illuminating
Company, and The Toledo Edison Company, Case No. 10-1284-EL-UNC, Finding and Order
gan. 23, 2(13); In the Matter of the Procurement of Standard Service Offer Generation as Pait of
the Third Eiectric Security Plan for Custamers of Ohio Edison Company, The Cleveland Electric
IIturnircating Company, and Tlze Toledo Edison Comparcy, Case No. 12-2742-EL-UNC, Finding
and Order gan. 23, 2013).

Therefore, we will rnodif'y the attorney examiners' ruFin.gs to permit the generic
disclosure of FES as a successful bidder in the competitive solicitations. However,
specific ixLformation related to bids by FES, such as the quantity and price of RECs
contained in such bids and whether such bids were accepted by the Companies, shall
continue to be confidential and subject to the protective orders.

C. Pending Motions for Protective Orders

FirstEnergy filed a motion for a protective order on january 23, 2013, requesting a
protective order for portions of the pre-fil.ed direct testimony of FirstEnergy witnesses
Stathis and Bradley on the basis that they include confidential suppiier-identifying and
price informati.on. OCC filed a memorandum contra on February 7, 2013. Further,
FirstEnergy filed a motion for protective order on February 7, 2013, contending that the
Coznmtssioza should grant a protective order to prevent public disclosure of portions of
OCC witness Gonzalez's pre-filed direct testimony that contain REC procurement data.
PirstEn.ergy filed its next motion for protective order on February 15, 2013, requesting a
protective order for portiorzs of the deposition testimony of OCC witness Gonzalez that
contain supplier-identifying and pricing information. OCC filed a memorandum contra
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FirstEn.ergy's motion for protective order on February 25, 2013, arguing that the figure
representing the total dollar amount that OCC argues should not be charged to C.7hio
customers should be public because it does not identify specific prices paid or bidder
identities, Next, FirstEnergy filed a motion for protective order on February 22, 2013,
seeking a protective order for portions of the pre-faled rebuttal testimony of FirstEnergy
witness Mikkelsen that contain references to REC procurement data, including pricing
information. FirstEnergy filed another motion for protective order on April 15, 2013,
requesting a protective order for portions of its post-hearing brief that contain REC
procurement data. and cite various portions of the confidenntiai transcript FirstEnergy
filed its final motion for protective order on May 6, 2013, seeking a protective order for
portions of its reply brief that contaiun, REC procurement data and cite various portxons of
the confidential transcript.

OCC filed a motion for protective order on January 31, 2013, seeking a protective
order for portions of the pre-filed direct testimony of OC'C witness Gonzalez that are
asserted to be confidential by FirstEnergy. Next, OCC filed a motion for protective order
on Februa.ry 15, 2013, requesting a protective order for portions of a revised attachment
to the pr+e-filed direct testimony of OCC witness Gonzalez that contain infarpn.ation
asserted to be confidential by FirstEnergy. OCC filed its next motion for protective order
on April 15, 2013, seeking a protective order for portions of its post-hearing brief that
contain information asserted to be confidential by FirstEnergy. QCC filed its final motion
for protective order on May 6, 2013, requesting a protective order for portions of its reply
brief that contain information asserted to be confidential by FirstEnergy. In au motions it
filed for protective order, OCC notes that it does not concede that the information at
issue is confidential.

ELPC, OEC, and the Sierra Club filed a motion for protective order on April 15,
2013, regarding portions of their collective post: hearzng brief that contain information
asserted to be confidential by FirstEnergy. ELPC, OEC, and the Sierra Club filed another
motion for protective order on May 6, 2013, regarding portions of their cotlective reply
brief that contain inforxnafi4n asserted to be confidential by FirstEnergy. In both motions
for protective order, ELPC, OEC, and the Sierra Club note that they do not concede that
the information at issue is confidential.

Under the standards for protective orders specifxcally set forth in Section IV(B) of
this Opinion and Order, the requ3rern.ents that the inforxn.atian have kndepende;nt
economic value and be the subject of reasonable efforts to maintain its secrecy pursuant
to Section 1333.61(D), Revised Code, as well as the six-factor test set forth by the Supreme
Court of Ohio,' the Commission finds that the REC procurement data at issue in all

Y See Plain Dealer, 80 Ohio St.3d at 529:-525.
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pending mations for protective order in t1-ds case, including but not limited to the
pending motions.enumerated. above, contains trade secret inforrnatian. Its release is,
therefore, prohibited under State law, The Conunission also finds that nondisclosure of
this information is not inconsistent with the purposes of Title 49 of the Revised Code.
pinally, we note that the filings and documents subject to the protective orders have been
redacted to remove confidential information, and that public versions of the pleadings
and documents have been docketed in this prc>ceeding. Accordingly, we find that the
pending motions for protective orders are reasonable and should be granted, in all but
one respect. Consistent with the Comn-tission's discussion in. Section IV(B) of this
Opinion and Order, the Commission finds that generic disclosure of FES as a successful
bidder in the competitive solicitati.ons shall be pernitted. However, as previously
discussed, specific information related to bids by FES, such as the quantity and price of
RECs contained in such bids and wh:ether such bids were accepted by the Cornpanies,
shall continue to be confidential and subject to protective order.

Rule 4901-1-24(F), O.A.C., provldes that, unless otherwise ordered, protective
orders issued pursuant to Rule 4901-1-24(D), O.A.C., automatically expire after
18 montYis. Therefore, confidential treatment shall be afforded for a period ending
18 months from the date of this entry or until January 19, 2015, Lrntil that time, the
Docketing Division should rnaiizttairn, under seal, the information filed confidentially.
Further, Rule 4901-1-24(F), O.A.C., requires a party wishing to extend a protective order
to file an appropriate motion at least 45 days in advance of the expiration date. If a party
wishes to extend this confidential treatment, it should file an appropriate motion at least
45 days in advance of the expiration date. If no such motion to extend the confidential
treatrnent is filed, the Comntission may release this information withov:t prior notice.

V. D_1^SSION AND CONCLUSIONS

A. lPxu,dency of Costs Incurred

In its brief, FirstEnergy clairns that the Companies had a duty to meet the
statutory renewable energy requirements contained in Section 4928.64, Revised Code and
that they n-ta.de prudent and reasoxia^ble decisions in purchasing RECs to meet their
statutory benchmarks.

Initially, the Coin.panies contend that their procurement procesa was deveioped
and implemented in a competitive, transparent,. and reasonable manner. More
specifically, the Companies explain that they adopted a laddering strategy for the
procurement of RECs necessary to meet the applicable renewable energy benchmarks.
The Companies also explain that their consultant, Navigant, develaped an effective
procurement process. Further, the Companies contend that Navigant implemented the
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RpPs in such a manner as to make them open, inclusive, competitive, and attractive to
potential suppl%ers.

Next, the Compardes contend that, given the r ►ascent market, lack of market
information available to the Com.pan.rues, and uncertainty regarding future supply and
prices, the Companies' decisions to purchase in-state RECs were reasonable and prudent.
More specifically, the Companies point out that they were required to purchase in-state
RIECs during a time when bfrio's energy efficiency statute was in its infancy, and the
market was nascent and highly constrained. Further, the Companies argue that, du.ring
the first, second, and therd RFPs, no market price information was available to the
Companies, causing uncertainty regarding supply and prices for in-state RECs. The
Cozztpanies also note that, at all times, they purchased in-state RECs at prices at or below
the prices recorruxiended by Navigant. Consequently, the Companies argue that Exeter's
suggestion that the Coxnpanies shoutd have delayed purchase of in-state RECs is
unsupported and unreasonable,

The Companies next argue that the prices they paid for in-state RECs reflected the
znarket and were reasonable and that there is no evidence that the prices they paid were
unreasonable. The Cornpanies also contend that the statutory compliance payment
amount does not indicate a market price or a€air comparison price. The Companies
further argue that pricing information from other states is irrelevant, that data relied
upon by Exeter and OCC provides no basis to con.clu+de that the prices paid by the
C.ompanies were unreasonable, and that the develrspment costs of renewable facilities do
not indicate a mwket price. Fznally, the Companies contend that there is no evidence
that, had they contacted Staff prior to the procurement, discussa.ons with Staff would or
could have changed the Companies' procurement decisions.

In its brief, OCC argues that the prices the Companies paid for in-state RECs iLxom
2009 through 2011 were grossly excessive and in:a.pprcipriate. OCC contends ffiat the
Companies' management decisions to'pauch.ase in-state RECs at excessive prices were
imprudent and should disqualify the Companies from collecting these costs from
customers; that the Companies should have known that the prices paid for in-state RECs
contained significant economic rents; that an RFP to procure ItECs, even if competitively
sourced, does not ensuz°e a competitive result; and that the Companies' decisiort to pay
excessive prices injured its customers.

C)CC additionally argues that reasonable alternatives were available to
FirstEnergy that would have protected customers, including consultation with the
Camrnission prior to purchasing the excessively priced in-state RECs, applicatitin for a
force rnajeure upon receiving bid proposals that were excessive, and a compliance
payment in the event the Commission rejected a force majeure request. Next, QCC
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cY°'s..ticizes FirstEnergy's failure to implement a contingency plan and failure to establish a
price Iixnit to be paid for the purchase of in-state RECs.

OCC concludes that, for these reasons, the Comxussion should disallow
FirstEnergy a portion of the amount it paid for in-state RECs for compliance periods 2009
through 2011 and should require FirstEnergy to refund to customers certain carrying
costs associated with recovery of the disallpwed costs. OCC continues that the
Commission should credit the arnount of the disallowance, plus carrying costs, to the
balance of Rider AER, and that the Commission should impose a penalty on FirstEnergy
in order to encourage future customer protection.

In its brief, Staff contends that FirstEnergy, as a utility seeking cost recovery, bears
the burden of demonstrating that its costs were prudently incurred, citing In re
Application of Duke Energy, Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201,
at ¶ S. In that case, Staff points to the Supreme Court of Ohio's holding that "[tihe
conmission did not have to find the negative: that the expenses were irnpruden.t" and
that "if the evidence was sncotwlusfve or questionable, the comu7ission could justifiably
reduce or disailow cost recoverry," Id. Staff argues that, in ttus case, FirstEnergy has
failed to demonstrate that all of its costs for REC. procurement were prudently incurred
because the Companies made several purchases at extremely high prices and failed to
employ aYternatives that cauld have significantly reduced costs. Staff points out that
evidence suggests that the Companies did not consider price at all in their purchasing
decisions, pointing to the Exeter Report as well as the testimony of Company witness
Stathis (Tr.1i at 406). Staff emphasizes that the Companies did not establish a limit price
prior to receiving bids or a price that would trigger a contingency plan. Staff also poirz.ts
out that multiple alternatives were available to FirstEnergy including making a
compliance payrnent in lieu of procuring RECs, rejecting the high-priced bids and
requesting a force majeure determination pursuant to Section 4928.64(C)(4)(a), Revised
Code, or consulting with the Commission or Staff to obtain guidance on whether to
accept the high-priced bids. Staff contends that FirstEnergy did not appear to consider
any of these options, which indicates flawed decision-making. Consequently, Staff
recommends that the Cornrnission comidez° a disal.lowance of the excessive costs
associated with the in-state REC acquisitions, as recommended in the Exeter Report.

In their collective brief, ELPC, OEC, and the Sierra Club (collectively,
Envirorunental Advocates), contend that the Commission should find FirstEnergy's REC
procurement practices were unreasonable and impruden.t, More specifically, the
Environmental Advocates argue that FirstEnergy failed to implement long-terrn contracts
prior to the sixth RFI', utilized an unreasonable laddering approach in its procurements
in light of the nascent Ohio market and high prices, and failed to negotiate for lower REC
prices in the first and second RFPs, although admitting that negotiation was a good
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decisaon in the third RFP. Further, the Environmental Advocates argue that FirstEnergy
acted unreasonably in failing to cornm.unicate with Staff regarding its difficulties in
procuring reasonably priced RECs,, and failing to utilize options other than purchasing
RECs, such as making a compliance payment or requesting a farce majeure determination.

In its brief, Nucor argues that, to the extent the Conunission disallows FirstEnergy
recovery of any costs associated with its REC purchases during the audit period, the
costs, with interest, should be refunded back to current SSO customers through Rider
AER utilizing the rider's current rate design. Simii,larly, OEG argues in its brief that any
disallowance of REC costs should be refunded to rate classes through loss-adjusted
energy charges under the current rate design of Rider AER.

In its brief, IGS disputes the proposition by other intervenors that the Companies
could have made a compliance payment in lieu of acquiring RECs. IGS contends that the
wording of Section 4928,64(C)(2) and (C)(5), Revised Code, indicates that utilities and
CRES providers must actually acquire or realize energy derived from renewable energy
resources, rather than merely making the compliance payment.

In its reply brief, FirstEneargy contends that other paxties, including Staff, have
misstated the appropriate standards for determzning the Companies' prudency, and
argue that the Compani.es' management decisions a.re presumed to be prudent.
FirstEnergy argues that these parties cannot use the standards set forth in In re Du1re,131
Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2ct. 201, at ; 8, because, in that case, Duke agreed
in a stipulation that it would seek Comrxu:ssion approval for recovery of the storm.-reiated
costs and would bear the burden of proof. FirstEnergy argues that its situation is
distinguishable from Duke's because FirstEnergy's costs have already been incurred and
nearly recovered pursuant to a rider and cost-recovery rnechanism previously approved
by the Cnm.rnission.

Further, FirstEnergy replies to other arguments by the intervenors, arguing that
the intervenors' criticism of FirstEnergy's REC procurements amount to Monday
morn7xzg quarterbackzng. Specificall.y, FirstEnergy contends that the intervenors'
arguments that the Companies should have known the prices bid for in-state RECs were
too high are misguided because fihe Ohio in-state REC market is unique and includes
geographic limitations, the Cosnpanies needed a substaxctial volume of RECs, and pricing
information from other states Nvas not comparable or informative and did not remove the
Companies' statutory obligations. FirstEnergy also stresses that its procurement
processes, which were reviewed by Staff, were designed to be competitive and were
managed by an independent evaluator,
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Next, FirstEnergy responds to intervenors' arguments that the Companies should
have pursued alternatives to purchasing the high-priced in-state RECs, arguing that none
of those alternatives were realistic, feasible, or legal. Lnitially, the Companies contend
that making a compliance payment would have amounted to ignozing their statutory
obligation to procure in-state RECs. Further, FirstEnergy contends that seeking a
force majeure determanation under the circumstances was not an option because in-state
RECs were available and failing to purchase them would have been contrary to the
statute. FirstEnergy also notes that several of the intervenors have previously opposed
the Cnmpanies' force majeure applications even for SRECs, which were cam,pletely
unavailable. See In the Matter of the Application of Ohio Edison Company, The Cleveland
Electric Illuminating Company, and The Toledo Edison Company for Approval of a

Force Majeure, Case No. 09-1922-EL-ACP9 In the Matter of the Annual Alternatitze Energy

Status Report of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The

Toledo Edison Company, Case No. 11-2479-EL-ACP. FirstEnergy next reiterates its
argument that, although several intervenors argued that the Companies should ha.ve
sought Staff guidance, nothing suggests that such a conference would have yielded a
different result given the statutory obligations.

Finally, in its reply brief, FirstEnergy responds to several intervenors' conclusions
that the Conunassion shoutd disallow the costs incurred by the Coanpanzes to purchase
in-state RECs. FirstEnergy argues that the intervenors could point to na alternative price
that would have been prudent or reasonable. FirstEnergy additior ►ally points out that the
Companies have already recovered virtually aIt of the costs at issue through
Cvnunission-approved tari:ffs. Thus, FirstEnergy concludes that any disallawance at this
point would be unpermissible retroactive ratemaking.

In its reply brief, OCC iruitially argues that FirstEnergy's Rider AER was created
by a stipulation that allowed the Companies to recover the "prudently incurred cost[s]
o€" renewable energy resource requirements. See In the Matter of the Applicatfon of Ohio
Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison
Company for Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.343 in the

Form of an Electric Security Plan, Case No. [)8-935-EIrSSO (ESP I Case), Stipulation and
Recommendation (Feb. 19, 2009) at 10-11, Second Opinion and Order (Mar. 25, 2009) at
23. OCC argues that there was no presumption that expenditures for REC procurements
were prudently incurred, and rnaintains that Fi:rstEnergy bears the burden of proof.
Additionally, OCC cites to In re Duke, 131 Ohio St.3d 4$7, 2012-C>hio-1 sU9, 967 N.E.2d
201, at ¶ 9, for the proposition that a utility must "prove a positive point: that its
expenses had been prudently incurred * * *[and t]he comnnission did not have to find the
negative: that the expenses were imprudent."

Next, OCC responds to FirstEnergy's argument that its REC procurement process
was competitively designed. OCC argues that even a competitively designed RFP
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process does not necessarily aclveve a competitive result where the bids are submitted by
a single bidder holding market power. QCC argnes that, in the REC procurements at
issue, the presence of market power and high: priced bids resulted in in-state RECs not
being "reasonably available," OCC argues that, consequently, contrary to FirstEnergy's
assertions, the Companxes could have fil.ed an application for a force majeure
deterxnina.tion. OCC argues that the language in Section 4928.64(C)(4)(b), Revised Code,
regarding whether RECs are "reasonabXy available,,, should not be read as limited only to
whether RECs are avaalable or whether the procurement process was reasonable.
Instead, OCC argues that signif.i.cant market constraints and bid prices from a single
supplier would demonstrate that certain REC products were not "reasonably available."

OCC continaes that, as argued by the Environmental Advocates, the maxin^.:um
price that should have been paid for RECs was the amount of the compliance payment.
Further, OCC contends that, contrary to FirstEnergy's assertions, market price data from
other ma.xkets was available and was an appropriate tool to gauge the reasonable level of
market prices for in-state RECs. More specifically, OCC argues that the Spectrometer
Report showed prices for in-state RECa and demonstrated that, at the time FirstEnergy
was evaluating its bids for its third RFP, the market was easing and prices were
decreasing, OCC contends that FirstEnergy had i.nforcnatiox ► available that the market
was changing and should have responded accordi.ngly. OCC continues that Ohio's
nascent market period was no diff'erent from other nascent market periods and that there
is no basis for FirstEnergy to conclude that Ohio's in-state renewables market would be
very different from prices in other markets.

In its reply brief, Staff argues that FirstEnergy was not barred from seeking force
majeure relief because Section 4928.64(C)(4), Revised Code, clearly provides that the
Comx:nission may modify the utility's compliance obligation if it determines that
sufficient resources are not reasonably available> Staff contends that FirstEnergy's
arguments equate •`reasonalaly available" with "available,•" but that the word
"•reasonably" should not be ignored and that price is a factor that is logically considered
in determining what is reasonable. Staff further supports this position by noting that it
has previously granted a force majeure request in a proceeding with price as an issue, In
the Matter of the Application of Noble Americas Energy Solutions I.LC for a Waiver, Case No.
11-2384-E1_,-ACP, Finding and Order (Aug. 3, 2a11).

Additionally, in reply, Staff reiterates its position that FirstEnergy has the burden
of demonstrating that its expenses for REC procurement were reasonable, Staff again
cites In re Duke, 131 Ohio St.3d 487, 2012-QMo-1509, 967 IeI.E.2d 201, at ¶ 8, for the
proposition that a utility seeking cost recovery bears the burden of demonstrating that its
expenses were prudently incurred and that, where evidence is inconclusive or
questionable, the Cornmission may ddisatYow recovery. Further, Staff responds to
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FirstEnergy's assertion that, if the Comznl.ssion orders a disallowance, it is engaging in
retl°oactive ratemaking. Staff contends that, if this were so, F'irstEnergy would have a
carte blanche to pass whatever costs it wants onto ratepayers, no matter how exorbitant.
Staff also notes that, in River Gas Co. v. Pub. Util. Comm., 69 Ohio St.2d 509, 512, 433
N.E.2d 566 (1982), the Supreme Court of Ohio disfiingui.shed rates arising out of
cttstonlary base rate proceedings from variable rate schedules tied to fuel adjustment
clauses, holding that the former i.rnplicate the retroactive ratengaking doctrine, while the
latter do not. Staff argues that Rider AER is comparable to the variable rate schedules
tied to fuel adjustmen.t clauses, as Rider AER did not arise out of a base rate proceeding.
Further, Staff points out that the Commission-approved stipulation creating Rider AER
provides that only the CompaWes' "prudently incurred" costs are recoverable, ESP I
Case, Stipu.lati.on and Recommendation (Feb. 19, 2009) at 10-11, Second Opinion and
Order (Mar. 25, 2009) at 23.

Staff also contends in its reply brief that the Compaiues' exclusive focus on the
solicitation process is misplaced. Staff argues that there is a significant difference
between the solicitation process to obta:in bids and the decision-m.aking process
associated with evaluation and selection of bids. Consequently, Staff criticizes
FirstEnergy's assertion that no price was too high to pay for in-state RECs as long as the
purchase resulted from a competitive process.

In their collecfi.ve reply brief, the Environmental Advocates initially argue that
FirstEnergy bears the burden of demonstrating that its REC purchases were prudent.
Simi3ar to OCC and Staff, the Envirozunental Advocates cite In re Duke at 1$ to support
their assertions. Further, the Environmental Advocates reply to FirstEnergy's arguments
set forth in its brief, arguing that FirstEnergy failed to offer legitimate reasons for failing
to negotiate lower REC prices in its first and second RFPs, and that FirstEnergy's
admission that it did not seek to pay the compliance payment because the compliance
payment is not recoverable from customers should not be condoned by the Commission.

The Commission notes that, in the Companies' first electric security plan case, we
approved a stipulation (ESP Stipulation) that provided that FirstEnergy would use a
separate RFP process to obtain RECs to meet the Caxnpannfes' renewable energy resource
requirements for January 1, 2009, through May 31, 2011. Further, the ESP Stipulation
provided that the Companies would recover the prudently incu.rred costs of the RECs,
including the cost of adrnin.istering the RFP and carrying charges. ESP I Case, Second
Opinion and Order (Mar. 25, 2009) at 9.

The Supreme Court of Ohio has held that a prudent decision by an electric
distribution utility is a decision "which reflects what a reasonable person would have
done in light of conditions and circumstances which were known or reasonably should
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have been known at the time the decision was rnade."` Cincinnati Gas & Elec. Co. v< Pub.
LTfit. Comm., 86 Ohio 5t.3d 53, 58, 711 N.E.2d 670 (1999), citing Cincinnati v. Pub. Litil.
Comm., 67 Ohio St.3d 523, 530, 620 N.E.2d 826 (1993). Additionally, the Corr ►mission has
previously found that "[pJrudence should be detexmi^.^.ed in a retrospective, factuai
inquiry." In re Syracuse Horne Utils. Co., Case No. 86-12-GA-GCR, OpWort and Order
(Dec. 30, 1986), at 10. Therefore, the Coxnmission will examine the conditions and
circun^►stances which were known to the Companies at the time each decision to purchase
RECs was made. Additiorially, we find that, pursuan-t to the Comrnission-approved
stipulation creating Rider AER, which, provides that only the Coznpa.rues' "prudently
incurred" costs are recoverable, the Companies bear the burden of proof in this
proceediztg, See ESP I Case, Stipulation and Recomrnendation (Feb. 19, 2009} at 10-11,
Second Opinion and Order (Mar. 25, 2t1(?9} at 23. Our deter.nvnation that the Companies
bear the burden of proof in this proceeding is also consistertt with the Supreme Court of
Ohxo's recent holding in In re Duke, 131 Ohio St3d 487, 2012-Ohio-1509, 967 N.E.2d 201,
at1$. Further, we agree with. FirstEnergy that, although the Companies ult7,ma.tely bear
the burden of proof in this proceeding, the Commission should presume that the
Companies' management decisions were prudent. Syracuse, Opinion and Order (Dec. 30,
1986) at 20. We emphasize, however, that, as discussed i,n Syracuse, the presumption that
a utility's decisions were prudent is rebuttable, and evidence produced by Staff or
intervenors may overcome that presumption. Id. Here, we find that the Exeter Report
was suffici.ent evidence to overcome the presumption that the Companies` management
decisions were prudent as to the procurement of in-state all renewables RECs.

The Commission also notes that a-ecovery of the costs of the Companies' purchases
of all-state SRECs, in-state SRECs, and all-state RECs are not disputed by either Exeter or
the intervenors in this proceeding. Accordingly, because the Companzes management
decisions are presumed to be prudent, the recovery of the costs of those SRECs and RECs
should not be disallowed, and the Commission will address in detail only the purchase
of in-state aIf renewables RECs.

(1) August 2009 RFI' (RFP1)

The Commission finds that recovery of the costs for the RECs obtained though the
August 2009 RFP should not be disallowed. Am. Sub. S.B. 221, whi.ch codified Section
492$.64, Revised Code, had been enacted little more th-m a year before the Rr,?s, and
2009 was the first compl.i.an.ce year under the new statute. The evidence in. the record
demonstrates that the znarket was still: nascent and that reliable, transparent inforntation
on market prices, ftaWre renewable energy projects that may have resulted in future
RECs trading at lower prices, or other information that may have directly itLfluenced the
Companies' decision to purchase RECs was generally not available (Co. Ex. 1 at 22-25;
Exeter Report at 29; Tr. III at 569-570, 572). Further, the record demonstrates that other
states had experienced sAgnificantly higher REC prices in the first few yeazs after
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enactment of a state renewable energy portfolio standard, and that the prices paid for the
RECs were wsth►n the range predicted by the Companies' consultant (Co. Ex. 1 at 36-37,
51-52; Exeter Report at 31, footnote 17; Tr. I at 195-197). The Commission notes that
Exeter found no evidence of technical violations of Section 4928.64, Revised Code (Exeter
Report at 27, 28). Further, Exeter deterxnined that the RFPs issued by the Companies
were competitive and that the rules for the determination of winning bids were
uniformly applied (Exeter Report at 28-29).

We note that the Companies claim to have embarked on a"lad.dering" strategy in
these RFEPs. Under the laddering strategy, the Companies would spread the purchase of
RECs for any given compliance year over multiple RFPs (Co. Ex. 2 at 21). Testimony at
hearing demonstrates that ladderxng is a common strategy for the procurement of
renewable energy resources and other energy products (Tr. I at 150-151). Tn the August
2009 RFP, the Companies obtained 35 percent of their 2009 compliance obligation and
45 percent of their 2010 compliance obligation (Exeter Report at 25). There is no evidence
in the record that these were unreasonable first steps in the Companies' laddering
strategy or that the laddering strategy was inherently flawed.

In addition, the Corraz.nrussion finds that the alternatzves proposed by Exeter and
intervenors were not viable options, based upon what FirstEnergy knew, or should have
known, at the time of the RFF. Exeter contends that the Companies should have set a
reserve price for the RPP; however, the Cornmission is not persuaded that a reasonable
reserve price could have been calculated given the absence of reliable, transparent
nzarket hvformation (Co. Ex. l at 49-52; Co. Ex. 5 at 12; Tr. I at 128-130).

With respect to the option of making a compliance payment, the Cornmission
finds that the Companies were not required to make a compliance payment as an
alternative to obtain.ir.i,g RECs through a competitive process. Section 4928.64(C)(1),
Revised Code, requires the Comrnission to identify any undercompliance or
noncompliance by an electric distribution utility (EDU) which is weather-related, related
to equipment or resource shortages or is otherwise outside the EDU's control. Section
4928.64(C)(2), Revised Code, then authorizes the Commission to impose a compliance
payment in the event of an "avoidable undercompliance or noncompliance." Moreover,
Section 4928.64(C)(2)(c), Revised Code, prohibits an electric distribution utility from
recovering a compliance payment from customers. Therefore, the Commission finds that
the General Assembly intended that the compliance payment be imposed only where the
undercompliance or noncompliance was due to an act or omission by the EDU which
was witWn the EDU's control. The Comxnaission finds that, just as with a resource
shortage, a serious market disequilibrium, as identified by Exeter, is not within an EI31U's
control; therefore, the Companies were not required to consider making a compliance
payrnent in lieu of purchasing the RECs offered though a competitive auction.
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Further, we disagree with intervenors' arguments that the statutory compliance
paymen.t amount should have been the rnaxizn.um amount paid by the Companies. The
record reflects that, in states where a compliance payment is recoverable from ratepayers
and where the compliance payment can be used in lieu of procuring renewable energy
resources, the level of the compliance payment wi.11 act as a cap on market prices of
renewable energy resources ('Tr, I at 83; Tr. II at 599-600). However, testimony in the
record also reflects that, where the compliance payment is not recoverable from
ratepayers, the coanpliance payment will not act as a cap on market prices (Tr. I at 85).
Therefore, the record demonstrates that, since the compliance payment in Ohio is not
recoverable from ratepayers, it wil.i not act as a cap on market prices, and there is no
evidence that payment of market prices resulting from a competitive process, above the
statutory compliance payment level, is necessarily unreasonable,

In order to address factors beyond an EDU's control, Section 4928.64, Revised
Code, provides an opportunity for the EDTJ to seek a force rnajeure determination. Exeter
concluded that the Companies should have rejected the results of the RFP, based upon
the prices contained in the bids and sought a force rnajeure determination. The
Comrnission notes that the Companies obtained 35 percent of the 2009 compliance
obligation in the August 2009 RFP. Section 4928.64(C)(4)(b), Revised Code, directs the
Commission to issue a ruling on aforce rna jeure determination within 90 days of the filing.
However, if FirstEnergy had rejected the results of the August 2009 RFP and sought a
force majeure determination, there was the potential that the Corcuxiission would deny the
application during the 94-day timeframe and there would be little time for a further
solicitation of RECs after such potential denial (Co. Ex. 1 at 37-38). Moreovez, in the
force mujeure dete,rmin:ation for AEP Ohio, the Commi.ssion issued our first decision in a
series of force majeure determinations. In re Columbus Sou#deri Power Co, and Ohio Power
Co., Case Nos. 09-987-EL-EEC, et a.I., Entry (Jan. 7, 2a10) (AEP Ohio Case). In this decision,
the Cornmission, by granting the force majeure determination requested by AEP 0hio,
implicitly rejected arpsnents that the statutory provision, "reasonably available in the
marketplace," did not include consideration of cost of the RECs. AEP Ohio Case at 4, 8-9.
However, the August 2009 RFP took place before the Comxnission issued our decision in
the AEP Ohio Case. Therefore, we find that the Companies' belief in August 2009, that a
force majeure determination based solely on the market price of RECs was not an option,
was not unreasonab3e.

The ComxWssion notes that Exeter also concluded that the Companies should have
consulted with the Comrnission or Staff regarding the results of the August 2009 RFI'
although Exeter acknowledges that the Coxnpanies were under no statutory obligation to
do so (Exeter Report at 32; Tr. II at 422). The Commission believes that the Companies
could have consulted with the Staff given the nascent market and the unavailability of
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reliable market i.ztformation. However, this factor alone is not sufficient to overcome the
presumption that the Companies' management decisions were prudent or to support a
d'zsatlowance of the costs of the REC purchases.

(2) October 2009 RFP (RFP2)

The Commission finds that recovery of the costs for the RECs obtained though the
October 2009 RFP should not be disal7owed.. In the October 2009 RFP, the Companies
obtained, as part of their "laddering" strategy, 65 percent of their 2009 cornpliance
obligation (the remaining balance for the 2009 compliance year), 29 percent of their 2010
compliance obligation and 15 percent of their 2011 compliance obligation (Exeter Report
at 25). As discussed above, 2009 was the first compliance year for the new statutory
renewable energy benchta.yarks, and the record demonstrates that the market was nascent
and illiquid (Co. Ex. 1 at 22-23, 30-31; Co. Ex. 2 at 28). The Exeter Report also agreed that
market information was lirnited prior to the issuance of this RFP (Exeter Report at 12).
Further, Fxeter determined that the RFPs issued by the Companies were competitive and
that the rules for the determination of wizuYing bids were uniformly applied (Exeter
Report at 29).

Moreover, there is no evidence in the record of a significant change in the amount
of market information available between August 2009 and October 2009 (Co. Ex. 1 at 30-
31). Thus, based upon what FirstEnergy knew or should have known in October 2009,
the alternatives proposed by Exeter and intervenors, such as establishing a reserve price,
seeking a,force majeure detern7u.2at.ion or making a compliance payment, were not viable
options for the Companies. The Co^nznzs^ sion is concerned that the Companies chose to
puxchase vkttv-ge 2011 RECs in 2009 when the market was nascent and illiquid (Co. Ex. 2
at 2$). However, the Companies clazm that this was part of the laddering strategy, and
the evidence indicates that the 2009 purchase of 2011 vintage RECs amounted to only
15 percent of the 2011 compliance requirement (Exeter Report at 25). The Commission
also will reiterate that the Companies could have consulted with Staff, but that factor
alone is in,ssufficaent to support a disallowance of the costs of the October 2009 RFP.

(3) August 2010 RFP (RFP3)

(a) 2010 Vintage RECs

The Cornrztission finds that recovery of the costs for the 2010 Vintage RECs
obtained though the August 2010 RFP should not be disallowed, In the August 2010
RFP, the Companies obtained 27 percent of theh' 2010 compliance obligation, which
represented the rem.airun.g balance of the obligation. There is no evidence in the record
that the market for renewables bad significantly developed in 2010, that liquidity had
increased, or that reBable, transparent market information was now available to the
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Com.panies (Co. Ex. 1 at 37-38). Navigant's market assessment report dated October 18,
2009, state that the supply of Ohio RECs will continue to be very constrained through
2010 (Co. Ex.1 at 34-35). Further Navigant indicated that supply conditions for in-state
aU renewable energy resources were rnarked, by few willang and certified suppliers, that
there were major uncertainties with respect to econornic conditions that could support
new renewable project development, and that credit conditions with respect to financing
for new projects were a significant limiting factor (Co. Ex. 2 at 40).

Th:e Comm.ission notes that a force majeure deterrz-dnation was not a viable option
for the vintage 2(}10 RECs obtained in the August 2010 RFP. If the Companies had
rejected the results of the vintage 2010 RECs in the August 2010 RFP and sought a
force majeure determination, there was the potential that the Commission would deny the
application during the 90-day statutory timeErame, and there wouWd be little tisr.te for a
further solicitation of RECs after such potential deriial. Moreover, we wi1l reiterate that
the Companies were not required to consider n:aking a compliance payment in lieu of
purchasing the RECs offered #hough a competitive auction.

(b) 2011 Vintage RECs

The Commission finds that recovery of $43,362,796.50 for 2011 vintage RECs
purclused in August 2010 should be disallowed. Although the Companies' rnanagement
decisions are presurned to be prudent, there was rn.ore than sufficient evidence produced
at hearing to overcome this prestrm:ption. Specifically, the Commission will base our
determination on the following factors. First, the Companies knew that the market was
eorsstrained and iltiquid at the time of the RFI' but that the market constraints were
projected to be reLieved in the near future. Second, the Companies faiied to report to the
Commission that the market for in-state RECs was constrained and illYquid. Third, the
actual purchase price was not the result of a competitive bid but a negotiated purchase
price. That negotiated purchase price was unsupported by any testimony in the record.
Fina}Iy, the Comparnies could have requested a force majeure determination from the
Comrnission instead of purchasing the vintage 2011 RECs through the August 2010 RFP.

The evidence in the record demonstrates that PirstEnergy knew that, although the
market was constrained and illiquid at the time of the RFP, the market constraints were
projected to be relieved in the near future (Co. Ex.1 at 34-35). FirstEnergy witxaess Stathis
testified that the Companies had received new zx►fozmation regarding the development of
the in-state all renewables market, including the projection that market constraints were
due to be relieved (Co. Ex. 2 at 35; Tr. TI at 360z). FirstEnergy witness Stathis
acknowledged that new market information was available to the Companies in August
2010. This i.nfornntation ir ►cluded a second bidder for the RECs, which was consistent

2 we note that several portions of the transcrapt cited throughout this op3nion and order are confxdenii.al.
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with Navigant's projected expiration of the 12-month constrained supply timeframe.
Moreover, the Companies had information that other Ohio utilities were meeting their
in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tr. 11 at 369-370). Further, the
Companies knew that there was time for additional RFPs to purchase the vintage 2011
RECs because FirstEnergy had contingency plans for an additional RFP in October 2010
and two additional RFPs in 2011 (Co. Ex. 2 at 36). Moreover, h-i the August 2010 RFP,
FirstEnergy did not execute its laddering strategy, which would have involved spreading
the REC purchases for any given compliance year over the course of multiple RFPs,
Here, however, FirstFFnergy chose to purchase the entire remaining balance of its 2011
compliance obligation (85 percent of its 2011 compiiance obligation) in this RFP and
reserved no 2011 RECs to be purchased in 2011 (Exeter Report at 25; Tr. II at 414-415).
The Corn.mission finds that, based upon the Companies' knowledge of market conditxons
and market projections, the Companzes' decision to purchase 201:1 RECs in August 2010
was unreasonable, given that the market was constrained but relief was immminent.

Moreover, the Cornmission, finds that the Companies failed to report the market
constraints to the Conunissaon when the Companies were under a regulatory duty to do
so. Rule 4901:1-40-03, O.A.C. requires electric uti]ities to ann.ual[y file a ten-year
alternative energy resource plan. Rule 4901.1-40-03(C.')(4), O.A.C., specifically requires
such plans to discuss "any perceived impediments to achievin.g compliance with the
requ.zred benchmarks, as well as suggestiom for addressing any such unpedYments." On
Apri] 15, 2010, FirstEnergy filed its ten-year a.Iternative energy resource plan for the
period of 2010 through 2020 in. Case No. 10-506-EL-ACT' (2010 Plan). In the 2010 Plan,
the Conmpanies indicated that the "RFP REC Procurement Process is an efficient means of
meeting the annual benchmarks" (2010 Plan at 5). In the 2010 Plan, the Companies noted
the lirnited availability of in-state renewable energy resources. However, the Companies
ernphasized that this was true "particularly for solar renewable energy resources" where
Navigant had identified only 1 MW of installed solar energy resources Yn Ohio in 2009
and for which the Companies had already been granted a force majeure deterrnination
(2010 Plan at 5; Tr. iI at 427-428).

Moreover, the record reflects that, according to a market assessment report from
Navigant dated October 18, 2009, Navigant stated that supply conditions for in-state all
renewable energy resources were marked by few willin.g and certified suppliers, there
were xnajor uncertafn.ties with respect to economic conditions that could support new
renewable project development, and credit conditioxts concerning financing for new-
project.s were a significant lityuting factor (Co. Ex, 2 at 40; Tr. IT at 426). FirstEnergy
witness Stathis conceded that these factors were significant and that these factors were
zxnpediments to FirstEnergy's compiiance with the benchmarks because these factors
hindered market development and supply (Tr. 11 at 426-427). However, despite the fact
that the Companies were in possession of this significant information at the time of the
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filing of the 2010 Pla.n, the Coznpanies failed to identify any of these factors. The
Compazties also failed to report to -the Commission that the market for in-state RECs was
very constrained and would remain very constrained though 2010, as reported by
Navigant (Co. Ex. I at 34). Further, the Cozxxpaxues failed to report to the Commission
that the market constraints, while stilI present, were projected to be reiieved within a
year (Co. Ex. 7 at 34-35; Tr. IT at 428).

In addition, the Comnlission notes that the actual purchase price was not the
result of a competitive bid but was the result of a bilateral negotiation, the results of
which are unsupported by the record in this case; As discussed above, FirstEnergy
witness Stathis tesdfied that new market information was available to the Coxnpanies in
August 2010. This information fncluded a second bidder for the REC.s, the projected
expiration of the 12-month constrained supply timefram:e, and information that other
Ohio utilities were meeting their in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tr. II
at 369 370). Based on this new market inforzxi-ation, the Companies rejected one of two
bids for 2011 vintage year RECs (Co. Ex. 1 at 41-42; Tr. H at 359-360, 373-374). The
Conunission finds that, based on the knowledge available to FirstEnergy at the time, the
Companies properly rejected the bid for the RECs.

However, instead of deferring the purchase of the 2011 vintage RECs to one of the
three plax7ned future RFPs, FirstEnergy entered into a bilateral negotiation with the
rejected bidder and reached an agreed purchase price (Co. Ex. I at 41-42, Co. Ex. 2 at 35-
36; Tr. II at 364-365). FirstEnergy witness Stathis, who described the process of rejecting
the bid, did not participate in the negotiations, had no personal knowledge regard.in.g the
agreed purchase price, and did not provide testimony in support of the agreed purchase
price (Tr. Il at 360-365, 370), and there is no other evidence in the record that the agreed
pztrchase price was reasonable.

Further, the Commission finds that the Companies could have requested a force
majeure determination from the Commissionznstead of purchasing the vintage 2011 RECs
through the August 2010 RFP. At the tiun.e of the August 2010 RFP, the Com.mission had
granted force rnajeure requests from a number of utilities and electric service companies.
As discussed above, in the force majeure detezxnination for AEP Ohio, the Ohio
Environmental Council argued that relatively high prices for RECs does not equal an "act
of God" or event beyond an electric utility's control. AEP Ohio Case at 4. However, by
granting the force majeure deterxxdnation, the Coxrurussion implicitly rejected arguments
that "reasonably available in the marketplace" did not indude consideration of cost of
the RECs. AEP-Ohic Case at 8-9. FirstEnergy should have known that the Commission
had issued this decision and that cost would be a relevant consideration in a force majeure
deterrnination. Moreover, even if the Commissa.on had rejected a fora majeure appl,ication
by the Companies for 2011 vintage RECs, there would have been sufficient time for the
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two planned additional RFPs in 2011 in order to obtain the RECs necessary for the 2011
coFnpli.ance obligation.

Accordingly, the Commission finds that there is evidence in the record to
overcome the presumption that the Com:panies' nanagement decisions were reasonable.
Further, the Commission finds that the record demonstrates that the Cornpanies have not
met their burden of proving that, based upon the facts and circumstances which the
Companies k.n.eww, oT should have known, at the time of the decision to purchase, the
purchase of 2011 vintage year RECs in August 2010 was prudent. Thus, we find that
recovery of $43,362,796.50 for 2011 vintage RECs purchased in August 2010 should be
disallowed. In determining the amount of the clisallowan>ce, the Commission notes that,
for this transaction, the record reflects that the Companies purchased 145,269 RECs
through the balateral negotiation with the rejected bidder. The Companies also
purchased 5,000 RECs at a significantly lower cost from a second bidder. The
disallowance represents the purchase price agreed to by the Companies in the bilateral
negotiation for 2011 Vintage RECs r,n.uItiplied by 145,269 (the quantity of RECs purchased
through the bilateral negotiation). In addition, the disallowance includes an offset whicri
the Comtnission determined by calculating the lower price paid to the second, winning
bidder muitiplZeci by 145,269 (Exeter Report at 28).

Regardi.ng FirstEnergy's argument that a Commission disallowance will constitute
retroactive ratemalci.ng in this case, the Commission notes that the Supreme Court of
Ohio has held that rates arising out of custornary base rate proceedings implicate the
retroactive ratemaking doctrim, while rates arising from variable rate schedules tied to
fuel adjustment clauses do not, See River Gas Co., 69 Ohio St.2d at 512, 433 N.E.2d 568.
The Commission agrees with Staff that Rider AER is akin to a variable rate schedule tied
to a fuel adju.stment clause for purposes of applying the retroactive ratffnak7ng doctrine,
as Rider AER did not arise out of a base rate proceeding and was created by a stipulation
expressly providing that only prudently incurred costs would be recoverable.
Consequently, the Comrnission finds that the disallowance does not constitute
retroactive ratemaking.

Therefore, the Commission directs the Companies to credit Rider AER in the
amount of $43,362,796.50, plus carrying costs, and to f^3.e tariff schedules within 60 days
of the issuance of a final appealable order in this proceedin.g, adjusting Rider AER to
reflect the refund and associated carrying costs. Further, the Commission directs the next
financial auditor to review the credit and whether carrying costs were appropriately
calculated.
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(c) Other REC Purchases
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The Cornmission notes that there were a number of other, smaller transactions, at
various price points, involving in-state all renewables outlined in the Exeter Report
(Exeter Report at 28). To the extent that these transactions have not been specifically
discussed above, the Cpxnrnission has reviewed such transactions and, balancing the
factors discussed above, determined that the recovery of the costs of these RECs should
not be disallowecl.

S. Undue Preference

OCC requests that the Corrumsion order an u7.vesti.gsition into the Companies'
compliance with the corporate separation provisions of Ohio law. OCC clairns that the
auditors conducted a limited investigation of this issue due to the auditors'
understanding of their scope of work (Tr. I at 64-65).

FirstEnergy -replies that there is no evidence that the Companies provided any
preference to any bidder. The Companies note that OCC witness Gonzalez admitted that
OCC had the opportunity to undertake discovery in this proceeding and that the witness
was unaware of any facts to support such claims (Tr. VoI. TTI at 624-625 (Confidential)).
The Companies contend that, because OCC had an opportnni.ty for discovery and was
umbie to cite to a single fact to support its request, OCC lacks standing to claim that the
Comm.ission should order further investigatiorns.

The Commission finds that there in no evidence in the record in this proceeding to
support further investigation at this tizne. As noted above, the Companies' affiliate, FES,
was the winnin.g bidder for at least one RFI' where RECs were obtained. However, the
Exeter Report did not recornmend any further investigation on this issue (Tr. I at 117-
118). The Exeter Report contains no evidence of undue preference by the Companies in
favor of FES or any other bidder or improper contacts or cominunication between
FirstEnergy and FES or any other party (Exeter Report at 31; Tr. I at 114). In fact, the
Exeter Report states that the auditors "found nothing to suggest that the FirstEnergy
OIizo utilities operated in a manner other than: to select the lowest cost bids received from
a competitive solicitation" (Exeter Report at 29). Moreover, the Exeter Report states that
the RFPs were reasonably developed and did not appear to incorporate any provisions or
terms that were anticompetitive (Exeter Report at 12). Finally, the Commission finds that
OCC had a fLiIl and fair opporhu-iity to obtain discovery of any issue relevant to this
proceeding but did not introduce any evidence to support its request for further
investigations (Tr. III at 624-625). In the absence of concrete evidence of improper
communications, anticompetitive behavior, or undue preference for FES in awarding
bids, the Commission finds that the fact that FES was one of the winning bidders of the
RFPs during the audit period is insufficient grounds for further investigation at this tim.e.
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C. Statutory Three Percent Provision
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Staff argues that, alth.ough Section 4928.64(C)(3), Revised Code, refers to
"reasonably expected" costs, suggesting a forward-loolung considera.tion, the statute aLso
requires the compliance obligation as a function of historical sales. Consequently, Staff
recommends a six-step methodology that incorporates both historical and future
compon.ents: (1) determfn.e the sales baseline in megawatt hours (M.^V1t'hs) for the
applicabZe compliance year consisting of an average of each electric distribution utility's
annual Ohio xetail electric sales from the three preceding years; (2) calculate a
"reasonably expected" dollaT per MtNh figure for the compliance year, consisting of a
weighted average of the SSO supply for the delivery during the compliance year, net of
distribution system losses; (3) Staff's annual calculation of a doIlar per MWh suppression
benefit (i€ any) and distribution of this suppression calculation to aU affected companies;
(4) calculate an adjusted dollar per Mwh figure by adding the suppression benefits, if
any, to the doltar per MVsrh: figure from Step 2; (5) calculate the total cost by multiplying
the Step 4 adjusted doIlax per MWh figure by the baseline calculated in Step 1; and (6)
multiply the total cost from Step 5 by three percent with the result representing the
maxirnum funds available to be applied toward compliance resources for that
compliance year. Further, Staff contends that the Companies perform this calculation
early in each compliance year to identify their maximum available compliance funds for
the yeaz°, and that, in the event an operating company reaches its maximum, it should not
incur azty additional compliance costs for that year, absent Coznmission directiorL

MAREC contends that the mathematical calculation of the three percent cost cap
consists of two basic steps: (1) add the electric utility's annual cost of generation to
customers (the wholesale price average from the previous three years) with the price
suppression benefits of the previous year, and multiply that figure by three percent to
calculate the annual renewable spending cap for the utility; and (2) compare the u.t°slxty's
annual cost of renewable generation to its annual renewable spending cap to determine
which is greater. Ftu°ther, MAREC contends that the benefits of price suppression should
be factored into the calculation in order to fu.tly account for the costs and benefits of
renewable energy displacing high.er-cost generating resources.

OEG contends that the Commrssion should expressly find that Section
4928.64(C)(3), Revised Code, establishes a znandatory, non-discretionary annual cap
limiting the Compazues' recovery of prudent expenditures incurred pursuant to Section
492$.64, Revised Code, to no more than three percent of its cost of purchasing or
acquiring substitute energy. Further, OEG contends that the three percent cost cap
should be calculated as follows: (1) set the three percent cost cap each January following
the SSO auction; (2) determine FirstEnergy's azm.ual generation cost ($/MWh) using the
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weighted average of its January-May and June-December SSO generation prices; (3)
calculate FirstEnergy's benchmark baselane non-shopping MWh sales by averaging non-
shopping sales for the previous three years; (4) calculate FirstEnergy's cost to acquire
requisite electricity by multiplying its benchmark baseline non-shopping MWh sales by
its azulual SSO generation cost adjusted for losses; and (5) set FirstEnergy's annual
mandatory cost cap equal to three percent of its annual cost to acquire requisite energy-
Furtherr, OEG argues that the Corn.taussion should establish a cap on the Rider AER
charge for each rate class at three percent of the applicable Rider GEN energy charge for
that class, Nucor also contends that Section 4928.64(C)(3), Revised Code, establishes an
explicit, mandatory cap that applies to all future Rider AER costs and charge5, Further,
Nucor argues that the Cornrnission should adopt a two-part cap mechanism as
xecornrnended by C}EG f Nucor witness Goins, that constitutes a hard cap on annual
renewable expenditures by FirstEnergy of three percent, and a soft cap on Rider AER
rates charged to customers of no more than three percent of the cost of generation under
Rider GEN. (OEG/ Nucor Ex. 1.)

The Environmental Advocates also recornmend that the utilities set an annual cost
of generation based on the average price of electricity purchased'by the utiE.ty for its SSO
load over the three preceding years, to be compared to the cost of acquiring renewable
energy, less any and aII carrying and administrative costs. Further, the Environmental
Advocates argue that the Commission should investigate ways to quantify price
suppression benefits and include them in the cost cap calccr:iation.

In its reply brief, FirstEnergy notes that Section 4928.64(C)(3), Revised Code,
provides that an eJectric utility "need not cornply" if a compa.xry's cost of complying with
statutory requirements exceeds three Mcent of its reasonably expected cost of obtai.nzng
the electricity. FirstEnergy argues that this language indicates that the three percent
mechanism is discretionary, not mandatory. Further, FirstEnergy contends that the
Commission should reject the recommendations of Nucor and OEG that the Commission
apply a cap on Rider AER by rate class, arguing that there is no statutory support for that
recommendation. Further, FirstEnergy disputes various intervenors° suggestions that the
calculation should include a price suppression benefit, arguing that there is no evidence
in the record to support inclusion or calculation of a price suppression bene€it.

In its reply brief, C1CC argues that the three percent cost cap is mandated by Ohio
law and that FirstEnergy should utx]ize the six-step process recommended by Staff to
determine whether the utflity purchased RECs in excess of the cost cap. Additionally,
C►CC urges the Cornmission to require FirstEnergy to perform the test on or before
Apri115 of each compliance year in order to identify the maximum ayailable compliance
funds for the year.
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In its reply brief, MAREC notes that no party opposed MAREC's calculation of the
cost cap provision and that several parties' calculations mirrored N1.AREC's.
.P,dditionaily, MAREC states that it opposes OEG's proposal to cap Rider AER for each
rate class. MAREC argues that this methodology would stray from the specific language
and intent of the applicable statute and rule, which do not provide that a three percent
cap be applied to each rate class, but refer to the "total expected cost of generation." Rule
4901.140-07(C), O.A.C. MAREC contends that this language implies that the costs be
applied across all customer classes.

In its reply brief, OEG opposes various intervenors' recommendations that the
ttxee percent cost cap calculation include price suppression benefits. OEG argues that
this is an unworkable calculation that would increase costs customers pay, undermining
the customer protetdon purpose of the cap, and that is contrary to the plain language of
Section 4928.64(C), Revised Code. Further, OEG contends that the record in this case
does not provide a detailed explanation of how price suppression benefits would, be
calculated and that the Goldenberg Report acknowledges that price suppression benefits
are "difficult to calculate precisely" (Goldenberg Report at 29). Sinlilarly, Nucor also
warris against the use of price suppression benefits in the three percent cost cap
calcul.ation. Nucor states that the Commission would need to use extreme caution in
including price suppression benefits, as their use would add a subjective element to an
otherwise straightforward and objective calculation.

In their reply brief, the Environmental Advocates reiterate their position that the
Convaission should adopt Staff's recommended method of calculating the three percent
cost cap. The Environmentat Advocates further note that Staff volunteered to annually
calculate a dollar per MWh suppression benefit (if any) to be distributed to all affected
Companies. Consequently, the Erlvironmen.tal Advocates argue that stakeholders could
be confident that the suppression benefits are properly and independently verified and
calculated.

Initially, the C.omux-dssion notes that it directed Goldenberg to evaluate the
CompaniesY status relative to the three percent provision in Section 4928.64(C)(3),
Revised Code. In its analysis of the three percent provision, Goldenberg noted that
neither the Revised Code nor the Ohio Adrnin.istrative Code provide a definition for the
timeframe for the calcuYation, a definition of the term "reasonably expected cost of
compliance," or a definition for the term "reasonably expected cost of otherwise
producing or acquiring the requisite electricity." " Nevertheless, Goldenberg concluded
that the formula for the calculation set forth in Section 4928.64(C)(3), Revised Code, is
relatively straightforward: dete:crnine the reasonably expected cost of compliance with
the renewable energy resource benchmark and divide it by the reasonably expected cost
of generation to custom.ers. (Goldenberg Report at 24, 26-27)
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Goldenberg also noted that FirstEnergy provided its thxee percent provision
calculations for 2009 through 2011, anti replicated tlYis information in the Goldenberg
Report. For example, for lFirstEnergy in 2010, the following chart represents the actual
total cost of generation excluszve of compliance costs, and the actual percentage
representing the cost of compliance as compared to the total cost of SSO generation.
Further, the Commission has calculated the threshold that would need to have been
spent on compliance with the renewable energy resources benchmarks in order to reach
the three percent cap:

(Goldenberg Report at 30.)

The Commissron notes that these calculations demonstrate that the cost of
compliance with renewable energy resources benchmarks is a very small percentage of a
Company's cost of SSO generation, even at prices argued by intervenors to be
significantly high. The Commission notes that this percentage is srnall, notwithstanding
prices for renewable energy credits, because the portion of their electricity supply electric
distribution utilitxes and electric service coznpanies are required to obtain from renewable
energy resources began at only .25 percent in 2009 and increased to only 0.5 percent in
2010.

The Commission finds, based upon our reading of the plain language of the
statute, that Staff's methodology to calculate the three percent cap is cransistent with the
intent of the General Assembly and should be adopted, with the exception of the portions
of the methodology ufializin.g price suppression benefits. The Cornmission believes that
this methodology strikes the appropriate balance to allow electric utilities to achieve
coznpliance with the renewable energy resource benchmarks and to provide a lirnit to the
costs passed along to ratepayers.

Regarding price suppression benefits, the Commission finds that insartzrtg price
suppression benefits into the calculation would add a subjective element to an objective
calculation and that the record in this case does not provide a clear explanatfon of how
price suppression benefits would be determined. Further, as stated in the Goldenberg
Report, price suppression benefits are difficult to calculate (Goldenberg Report at 27,29).
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Additionally, ihe Commission notes that, in conjunction with its discussion of
price suppression benefits, OEG argued in its brief that the Corruni~gsion. should follow
the plain language of the statute and should decline to increase complexity and confusion
associated with caIculation of the diree percent cap. Curiously, OEG went on to argue
that the Commission should impose the three percent cost cap individually to each rate
class to prevent industrial customers from bearing a disproportionate share of Rider AER
charges. The Commission declines to read this requirement into the statute and finds
that the clear wording of the statute does not provide for a three percent cap to be
applied to each rate class but to the total expected cost of generation across all rate
classes.

Consequently, the Commission finds that the folIowing methodology is consistent
with the intent of the General Assembly and should be used to calculate the tlwee percent
cost cap: (1) determine the sales baseline in MWhs for the applicable compliance year
consisting of an average of each electric distribution uti7.ity's annual Ohio retail electric
sales from the three preceding years; (2) calculate a"xeasonably expected" dollar per
MWh figure for tiie compliance year, consisting of a weighted average of the cost of SSO
supply for the delivery during the cornpliartce year, net of distribution system losses; (3)
calculate the total cost by multiplying the Step 2 dollar per MWh figu.re by the baseline
calculated in Step 1; and (4) multiply the total cost from Step 3 by three percent with the
result representing the maximum funds available to be appiied toward compliance
resources for that compliance year. Further, as reconmznended by Staff, the Coznrnission
finds that the Companies should perfarxn, this calculation early in each compliance year
to identify their rnaximum available cornplfance funds for the year, and that, an the event
an operating company reaches its maximum, it should not incur any additional
compliance costs for that year absent Comnussion directzon.

FINI]LNGS OF FACT AND CONCLUSIONS OF LAW:

(1) Ohio Edison Company, The Cleveland Electric Illurninating
Company, and The Toledo Edison Company (FirstEnergy or
the C.ompardes) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) On September 20, 2011, the Cornmxssion opened this case for
the purpose of reviewing the Companies' Rider AER.

(3) Motions to intervene in this case were granted to OCC, OEC,
OEG, Nucor, ELPC, Citizen Power, SYerra CJub, MAREC,
OMAEG, and IGS.
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(4)

(5)

Motions for admission pro hae vice were granted to
Michael Lavanga, Edmund Berger, and Theodore Robinson.

The hearing in this matter commenced on February 19, 2013,
and continued until February 25, 2013.

(6) Post-hearing briefs were filed in this matter by FirstEnergy;
Staff; GCC; the Sierra Club, OEC, and ELPC, collectively;
OEG; Nucor; MAREC; and IGS.

(7) Reply briefs were filed by FirstEnergy; Staff; dCC; the Sierra
Club, OEC, and ELPC, Gollectively; OEG; . Nucor; MAREC;
and IGS.

(8) Ihe Com:mission finds that pirstEnergy shall be disallowed
recovery in the amount of $43,362,796.54.

(9) The Cornmission finds that the Coxrn.panies shaIl calculate the
three percent cap pursuant to Section 4928.64(C")f 3), Revised
Code, as set forth in this opixdon and order,

It is, therefore,

,.35_

ORDEREI), That the motions to intervene filed by Citizen Power, Sierra Club,
MAREC, OMAEG, and IGS are granted. It is, further,

ORDERED, That the motion for admission pro laac vdce filed by Theodore Robinson
is granted. It is, further,

ORDERED, That the motion to intervene and reopen the proceedings filed by AEP
Ohio is dezued. It is, fixrther,

_ OIZDEREI?, That the attorney examir ►ers' rtxlings regarding protective orders are
mUdified to permit the general disclosure of FES as a successful bidder in the competitive
solicitations, but that specific information related to bids by FES shall cozztinue to be
confidential and subject to the proteetive orders. It is, further,

ORDERED, That the pending motions for protective orders filed by FirstEnergy,
UCC, ELPC, OEC, and the Sierra Club are granted. It is, further,

ORDERED, That FirstEnergy be disallowed recovery in the amount of
$43,362,796.50 as set forth in this opirdon and order. It is, further,
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ORDERED, That FirstEnergy credit Rider AER in the amount of $43,362,796.50,
plus carrying costs, and file tariff schedules within 60 days of the issuance of a final
appealable order in this proceeding, adjusting Rider AER to reflect such credit and
associated carrying costs. It is, furtiter,

ORDERED, That a copy of this opinion and order be served upon each party of
record.

Steven D. Lesser

M. Beth Trombold

IvIWC/GAP/ sc

Entered in the journal

- -- ^ ^7

Barcy F. McNeal.
Secretary

Asim Z. Hague

THE PUBLIC IJTILITttF5 COMMIaSION OF OHIO
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