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MOTION 'I'O INTERVENE

Proposed Intervenor GMS Management Co., lnc: moves to intervene under Civ.R. 24 to

protect its interest and to assert the defenses in its proposed Answer, a copy of -vvhich is attached

as Exhibit 1, and the arguments in its proposed Motion for Judgment on the Pleadings, a copy of

which is attached as Exhibit 2, both of which Proposed Intervenor is also filing with the Court to

comply with the timing requires under S. Ct. Prac. R. 12.

BRIEF IN SUPPORT OF MOTION TO INTERVENE

STATEMENT OF FACTS

This action arises from Respondent's exercise of jurisdiction over litigation brought by

Intervenor as plaintiff, and Relators as defendants, captioned GMS 1Wafzagetnent Co., Inc. v. the

Ohio Civil Rights Commission, et al., case number 820282, pending in the Court of Common Pleas

Cuyahoga County (the "Litigation"). In the Litigation Intervenor seeks injunctive and declaratory

relief against Relators with respect to Relators' iiltra vires and illegal investigation of Intervenor,

which investigation was initiated upon a vvritten charge which was not signed under oath as

required by R.C. 4112.05(B)(1), which charge alleges that Intervenor committed an unlawful

discriminatory practice of housing discrimination against the charging party. The charge was

signed under penalty of peljury and not under oath. Relator the OCRC cannot "receive,

investigate, or pass upon" a charge unless it is made in writing under oath. R.C. 4112.04(A)(6)

and R.C. 4112.09. Signatures "under penalty of perjury" do not constitute signatures "under oath."

In their Complaint in Prohibition, Relators seek to prohibit Respondent from exercising

ftuther jurisdiction over the Litigation. As such, Intervenor has a direct interest which will be

affected by the relief sought by Relators, and should be allowed to intervene to protect its interest

pursuant to Civil Rule 24.
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ARGUMENT

Intervenor should be allowed to intervene in this action as a matter of right pursuant to

Civil Rule 24(A)(2), given the significant interests that it has at stake as the plaintiff in the

Litigation over which Respondent presides. Rule 24(A)(2) allows a party to intervene as a matter

of right where (1) it has an interest in the property or transaction at issue, (2) the ability of the party

to protect that interest may be impaired by the disposition of the action, and (3) the party's interests

are not adequately protected by the existing parties to the action. Civ. R. 24(A)(2).

Intervenor clearly has an interest in the property or transaction at issue since it instituted

the Litigation. For the same reason Intervenor's ability to protect its interest may be impaired by

the disposition of the action in Prohibition subjudice. Finally, the threshold to establish the third

element is minimal. As this Court held in State ex rel. Smith v. Frost, 74 Ohio St. 3d 107, 107-

108 (1995) with respect to the fulfillment of all three elements to intervene by a litigant similarly

situated with Intervenor (with einphasis added):

The village has an interest relating to the property which is the subject of the
action, since it instituted the action which led to the permanent injunction entered
by Judge Frost that relators seek to vacate in this mandamus action. Our
disposition of relators mandamus action may impair the villages ability to
protect its interest. Finally, the village has met its minimal burden to establish that
its interest may not be adequately represented by the current respondents. See,
generally, McCormac, Ohio Civil Rules Practice (2 Ed.1992) 93-94, Section 4.37.
Therefore, consistent with the liberal construction generally accorded Civ.R. 24 in
favor of intervention, the villages motion to intervene is granted and its
accompanying Civ.R. 12(B)(6) motion to dismiss will be considered by the court.
See State ex rel. LTVSteel Co. v. Gwin (1992), 64 Ohio St. 3d 245, 247, 594 N.E.2d
616, 619.

Given Intervenor's direct interest in the subject of this litigation as well as the Litigation,

any relief sought by Relators in their Complaint will undoubtedly have an impact on Intervenor's

rights. As set out above, this Court has previously allowed litigants to intervene in actions seeking

extraordinary writs against ajudge presiding over an action in which the prospective intervenor is
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a party. Moreover, having already briefed and successfully argued the same issues before

Respondent Inteivenor and its counsel are better suited to defend the jurisdiction of Respondent

over the Litigation.

CONCLUSION

Intervenor has significant interests that may be impaired or impeded by the resolution of

this action. In the light of past precedent and liberal construction accorded Civil Rule 24,

Intervenor respectfully requests that this Motion to Intervene be granted, and that leave be granted
,

to file the accompanying Answer and Motion for Judgqitnt on the Pleadings.

Pa ''1 . Greenberger - #30736 rv"`
BI^,^ S, OCKNER & GREENBERGER, LLC
3733 Park East Drive - Suite 200
Beachwood, Ohio 44122-4334
216-831-8838
FAX - 216-464-4489
E-mail: pgreenberger@bernsockner.com

CERTIFICATE OF SERVICE

Pursuant to S. Ct. Prac. R. 3.11(B)(1) &(C)(l.), a copy of the foregoing has been forwarded
by e-mail to opposing counsel Eric E. Murphy, Esq., attorney for Relators, at
eric.murphy@ohioattonleygeneral.gov and to Charles U. Ilannan, Esq., attorney for Respondent,
at channan@prosecutor.cuyahogaeounty.us,;,this--6^ day of March, 2014.

PAAl M. C'rreenberger
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Now comes Intervenor, by and through the undersigned counsel who for its Answer to

Relators' complaint state as follows:

1. Intervenor admits the allegation in the first unnumbered prefatory paragraph of the complaint

that in this action Relators seek relief by way of a writ of prohibition, that Respondent has

denied Relators' Motion to Dismiss for lack of subject matter jurisdiction, and that Respondent

had, at the time of iiling the complaint sub judice, set the underlying litigation for a preliminary

injunction hearing; but Intervenor denies that Respondent's action has circumvented the

specia.l statutory proceeding established by the General Assembly for consideration of charges

filed with the Ohio Civil Rights Commission; Inteivenor specifically the existence of any such

special statutory proceeding; Intervenor specifically denies that were such a special statutory

proceeding to exist it would not apply during the investigatory of a lawfu:t written charges

made under oath of the unlawful discrirninatory practice of housing discrimination; and

Intervenor denies the remaining allegations in said first prefatory unnumbered paragraph of

the complaint.

2. Intervenor further denies the allegations in the second unnumbered prefatory paragraph of the

complaint and specifically denies that Respondent patently and unambiguously lacks

jurisdiction over the underlying litigation before Respondent; and Intervenor specifically

denXes that the affidavit attached to the complaint is sufficient to comply with S. Ct. Prac. R.

12.02(B). In:tervenor further specifically and emphatically denies that Intervenor's First

Amended Complaint now pending in the common pleas court complaint is attached to said

affidavit. That which is attached is a specimen of Tntervenor's original and now superseded

complaint, albeit without any of its exhibits, which exhibits are part thereof for all purposes



under Civ.R. 10(C). A true copy of Intervenor's pending First Amended Coinplaint is attached

hereto including the exhibits referred to therein.

3. Intervenor admits this court's original jurisdiction in cases seeking a writ of prohibition as

alleged in complaint paragraph 1.

4. Intervenor admits the allegations in complaint paragraphs 2 and 3.

5. Intervenor admits that Respondent is a duly elected judge as alleged, that Respondent presides

over a tribunal of general subject matter jurisdiction, R.C. 2305.01, as alleged in complaint

paragraph 4, but Intervenor asserts that Respondent is thereby empowered to deterznine its/his

own jurisdiction, and Intervenor denies the remaining allegations in complaint paragraph 4.

6. Intervenor specifically denies the allegation in complaint paragraph 5 to the effect that

Fasanaro filed a "charge" with the Commission because a charge must be signed under oath

and that which was filed by Fasanaro was instead, signed "under penalty of perjury;"

Intervenor admits the allegations coiitained in its underlying complaint petiding before

Respondent, that the Commission began an "investigation" of Intervenor, albeit an illegal

investigation, and that as part of said "izwestigation" the Commission sought documents, and

Intervenor admits that said "investigation" is ongoing, but Intervenor denies the remaining

allegations in complaint paragraph 5.

7. Intez-venor denies the allegations in complaint paragraphs 6 and 7 to the extent they are

inconsistent -with Intervenor's First Amended Complaint. Intervenor admits that a copy of its

First Amended Complaint is attached to the complaint as Exhibit 1 to Exhibit A, but that the

exhibits to said First Amended Complaint were omitted fiom said Exhibit 1. Intervenor denies

the remaining allegations in complaint paragraphs 6 and 7.

8. Intervenor admits the allegations in complaint paragraph 8.



9. Intervenor incorporates its previous admissions and denials in response to complaint paragraph

9.

10. Intervenor denies that Respondent has improperly exercised judicial power as alleged in

complaizlt paragraph 10, but Intervenor admits that as of the filing of the complaint,

Respondent had ruled as alleged in complaint paragraph 10.

11. Intervenor denies the allegations in coniplaint paragraph 11.

Q. Intervenor denies the allegations in the first sentence of complaint paragraph 12, as aforesaid

because a charge must be in writing under oath. Intervenor further denies that any investigation

or adjudication by Relators is a special statutory proceeding and that common pleas courts may

not hear declaratory or injunctive [sic] cases that interfere therewith, as alleged in complaint

paragraph 12. Intervenor admits the jurisdiction of the common pleas court in appeals under

R.C. 4112.06 and the jurisdiction over certain actions pursuant to R.C. 4112.051(A)(2),

provided in that all circumstances Relators first have jurisdiction, as further alleged in

complaint paragraph 12.

13. Intervenor denies that the charge f led by Fasanaro is within the Commission's jurisdiction to

investigate and hear, and Intervenor further denies that the Commission had jurisdiction to

``receive" said charge, all of the foregoing for want of a charge in writing under oath, as alleged

in complaint paragraph 13 ). Intervenor denies that the Commission llas jurisdiction to

determine its own jurisdiction for ntimerous reasons not the least of which is that it patently

and unambiguously lacks jurisdiction, and that it is not a tribunal of general subject matter

jurisdiction such as, for example, a court of common pleas, as further alleged in complaint

paragraph 13.



14. Intervenor denies the allegations in the first sentence of complaint paragraph 14 for the reasons

set out above, but Intervenor admits that the injunctive relief it seeks is set out in its First

Amended Complaint attached hereto, but Intervenor dezues the remaining allegations in

complaint paragraph 14.

15. Inteavenor denies that State ex rel. Albrzght v. Court of Comnzon Pleas, 60 Ohio St. 3d 40, 43

(1991) holds that Relators need not show laelc of an adequate at law when an agency seeks to

prevent a court from interfering with a special statutory proceeding, as alleged in complaint

paragraph 15. Intervenor admits that under the circumstances in Albright, i.e., the patent and

unambiguous lack of jurisdiction on the part of a respondezit court, "the adequacy of appeal as

a remedy is irrelevant," Id., but Intervenor denies the remaining allegations in complaint

paragraph 15.

16. Intervenor admits there is a statutory deadline for completing an investigation of a lawful

charge as alleged in complaint paragraph 16, but Intervenor denies the remaining allegations

in complaint paragraph 16.

17. Intervenor denies each and every allegation contained in Relators' complaint ziot specifically

herein admitted to be true.

DEFENS:ES

18. The Complaint fails to state a claim upon which relief may be granted.

19. Relators' claims are barred by the doctrine of collateral estoppel.

20. Relators' claims are barred by tlie doctrine of judicial estoppel.

21. Relators have no jurisdiction over the Fasanaro charge for want of a signature under oath.

22. Relator the OCRC had no jurisdiction to receive the Fasanaro charge for want of a signature

under oath.



23. Relators' Affidavit is subject to being stricken under S. Ct. Prac. R. 12.02(B).

WHEREFORE, Intervenor urges this Court to dismiss the complaint against it, granting to

it its costs, attorney°s fees and such further legal and equitable relief as the Court deems

appropriate.

Pauf lO. Greenberger - #30736
B1^I^NS, OCKNER & GREENBERGER, LLC
3733 Park East Drive - Suite 200
Beachwood, Ohio 44122-4334
216-831-8838
FAX - 216-464-4489
E-mail: pgreenberger@bernsockner.com

CERTIFICATE OF SERVICE

Pursuant to S. Ct. Prac. R. 3.11(B)(1) & (C)(1), a copy of the foregoing has been forwarded
by e-mai.l to opposing counsel Eric E. Murphy, Esq., attorney for Relators, at
eric.znurphy@ohioattorneygeneral.gov and to Charles E. I-Iannan, Esq., attorney for Respondent,
at channan@prosecutor.cuyahogacounty.us, th 6th day of March, 2014.

^

----------
Patil M. Greenberger ^ -- -_ ..



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

GMS Management Co., Izic.
4645 Richmond Road
Warrensville Heights, Ohio 44128

CASE NO. 820282

Judge: Richard J. McMonagle

Plaintiff

vs.

The Ohio Civil Rights Commission
Akton Government Building - Suite 250
161 South High Street
Akron, Ohio 44308

First Amended Verified Complaint for
Declaratory Judgment, Preliminary
Injunction, & Perinanent Injunction

Jnry Demand Endorsed Hereon

and

Ricky J. Boggs, SPHR
Akron Regional Investigator
Akron Governrnent Building
161 South High Street - Suite 205
Akron, Ohio 44306

Defendants

The Parties

1. GMS Management Co., Inc. ("GMS") manages for the owner, a residential apartnlent

complex in Austintown, Mahoning County, Ohio, commonly known as Deer Creek Run

Apartments ("Deer Creek"), which complex contaiiis three hundred sixty (360) separate

apartment suttes.

2. Defendant Ohio Civil Rights Commission ("OCRC") is an administrative body created

by the General Assembly by the enactment of R.C. 4112.03 (hereinafter all references to

the O.R.C. shall be preceded only by "§").

3. Defendant Boggs ("Boggs") is an investigator employed by the OCRC.



.. - r ^

Backgraurzd

4. On or about June 13, 2013, one Thomas B. Fasanaro ("Fasanaro"), filled out a rental

application for an apartment at Deer Creek, which application for occupancy was denied,

in whole or in part, based upon a credit report from a'nationally recognized credit bureau,

as a result of Nviuch Fasanaro has complained to the OCRC by means of a wr.iting not

utadek• oatli, Ex. A,' addressed more fully below, that Plaintiffs' rejection. of hls

occupancy application constituted a discriminatory hotising practice rendered unlawful

by §4112.02(H}.

5. Fasanaro's "charge" was facially defective for want of the required oath,

§§4112.04(A)(6), 41.12.05(B)(1) &(B)(2), the required "concise statement of the facts

which the coznplainant believes indicates an unlawful discriminatory practice," OAC

§4112-3-01 (C)(3), and for failuze to state a clainz of housing discrimination as a matter of

law.

6. In order to pursue its illegal investigation and invasion of plaintiff s rights under the

Fourth, Fifth and Fourteenth Aniendtnents to the US Constitution, Defendant OCRC:

a. enacted an administrative rule -- which has become its policy - illegally relaxing

the statutory requirement that a charge be under oath thereby depriviiig

def.endants of the requisite jurisdiction to conduct an investigation;

b. txansmitted to plaizitiff a notice of the filing of the so-called "charge" which failed

to include a stateinent of plaintiff's procedural rights but instead, asserts

misleading in.formation as to such rights.

1 Each Exhibit referenced herein is attached to plaintiff s original Complaint and is incor-porated herein by reference.
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7. The OCRC and its investigators; including Boggs, have beeil engaged in the

c. issued a subpoena which violates the civil rules by which it is constrained,

§4112.04(B)(3)(a);

d. is othervvise coercing plaintiff into "voluntarily" producing voluminous

documentation by means of a fin-ther administrative rule which thieatens up to

$50,000.00 for, among other things, fail-ure to cooperate in an investigation;

aforementioned practices as a result of the policy officially enacted by (4CRC in

approximately 2001 when it defied the statutory requirement that a charge be in writing

and under oath thereby illegally expanding its jurisdiction which is limited to receiving,

investigating and ^.•uling only "upon written charges made under oath of unlawful

discri-minatoiy practices." §4112.04(A)(6).

8. From OCRC's annual reports the table below demonstrates tliat on average only four

percent (4%) of all charges files result in a fin.ding of such probable cause. This court is

asked to take judicial notice pursua^.-it to Civ.R. 44.1(A)(2).

Fiscal Year

2010
2009
2006
2003

Number of Charges
Filed
4,121
4,5Q8
5,702

Probable Cause
Found
177
183 -^^
i$o
219

Percentage
Prob. Cause
4.295
4.059
3.156
4.682

9. Given tl.iat the OCRC's own statistics for recent year show that on average only 4% of its

defective charges result in. a fmding of probable cause, the statutory prerequisite to

fiu-ther conciliation and the filing of a coinplaint which plaintiff can elect to have

adjudicated administratively before the coinmission, a comrnissioner, or a hearing
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examiner, defendants' current investigation of plaintiff is just another indiscrhninate

abuse of plairztiff's statutory and constitutional rights.

Tlie Ohio Civil Rights Collamissivsi
Jurisdiction

10. Any per.son may file a charge with the OCRC alleging an unlaNvful discriminatoiy

practice provided that "the charge shall be in writing and under oath." §4112.05(B)(l).

11. "Upon receiving a charge, the comxnission may iiiitiate a preliminary investigation to

determine whetller it is probable that an unlawful discriminatory practice" has occurred.

§4112.05(B)(2).

12. As a creature of statute the OCRC only has sucl-i jurisdiction as the statute creating it has

given it, namely, to (with emphasis added):

a. "Receive, investigate, and pass upon written charges made under oath of

unlawful discriminatory practices," R.C. 4112.44(A)(6); and

b. "Adopt, promulgate, amend, and rescind rules to effectuate the provisions of this

chapter and the policies and practice of the commission in connection with this

chapter," R.C. 4112.04(A) (4).

13. Administrative rules so enacted by the OCRC cannot add to, subtract from, or otherwise

conflict with the Revised Code. ^S'tate ex rel. Az. Legion Post 25 v. Olaio Civ. Rights

Conarn'n, 117 Ohio St. 3d 441 (2008).

-14. To facilitate its limited. jurisdiction to receive, investigate, and pass upon only wrrtteia

charges made under vatli virtually every employee of the OCRC is empowered to

administer oaths. §4112.09.

15. Pursuant to § 4112.04(A)(4), the OCRC enacted administrative rules, i.e., Ohio Admin.

Code Chapters ("OAC") 4112-1 tluough 4112-8, by virfue of which said rules have the
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force oflaw. Maralgate, L.L.C. v. Greene Count}' Bd ofRevision,130 Ohio St. 3d 316,

321-322 (2011).

16. Pursuant to Civ.R. 44.1(A)(2), plaintiff asks this court to take judicial notice of the cited

provisions of the OAC.

17. The OCRC violated its §4112.04(A)(4) rule making authority by adopting an

administrative rule OAC §4112-3-0i(I3)(2) which eliminates the §4112.05(B)(1)

jurisdictional requirement that charges of housing discrimination be in writing under

oath, and thereby impermissibly conflicts with the Revised Code.

18. In particular, OAC §4112-3-01(B)(2) suhstitutes for an oath a mere declaration that such

"charge" be signed "... under penalty ofperjury ....," a strictly federally equivalent to an

oatll per 28 USC § 1745, which equivalency the Ohio Supreme Cou•lt and appellate couZ ts

have explicitly rejected on every occasion as the equivalent of an oath.

19. Because the OCRC is only empowered to "Receive, investigate, and pass upon written

char esmade un.dler oath ...," §4112.04(A)(6), the elimination by rule of a charge

under oath imperinissibly expands the jurisdictxon of the OCRC. [Emphasis supplied.]

20. tt is only '`[u7por3 receiving a charge, [that] the commission may initiate a preliminary

investigation to determine wliether it is probable that an unlawful discrimiilatory practice

has been or is being en.gaged in." § 4112.05(B)(2).

21. A written charge under oath is thus a jurisdictional prerequisite for the exercise of

jurisdiction by the OCRC, in the absence of wlzich the OCRC cannot "initiate a

prelim.inaiy investigation_"

22. As in this case, the personal past experierice of GMS is that OCRC as a matter of practice

conducts similarly intrusive unlawful, unfounded, and arbitrary housing discrimination
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investigations in violation of plaintiff s riglits under the Fourth, Fi1tSz and Fourteenth

Amendnieilts the result of which is to either coerce GMS, as a respondent in such

investigations to relinquish its constitutional rights to the privacy of its business records

and premises under threat of compensatory damages, punitive damages and injunctive

relief for failure to cooperate, to pay a settlement to buy its peace at great expense, to

engage counsel at greater expense to defend itself, or all of the foregoing.

The Fasanaro Housang Discrimination "Charge"

23. In addition to the required oath, to be facially adequate a "charge" must allege an

"ui^ilawful discriminatory practice," S§4112.04(A)(6), 4112.05(B)(1) & (B)(2), and must

include "concise statement of the facts which the complainant believes indicates an

uiJawfu.l discriminatory practice." OAC §4112-3-01(C)(3).

24. On or about August 8, 2013, Fasanaro completed a "State of Ohio 1-Iousing

Discrimination Charge," ("Charge'') a true copy of which is attached hereto as Ex. A,

alleging that he filled out an application as aforesaid, that his appli-cation was deniecl, and

that it was denied because he is not employed, his income does not meet rent criteria, and

poor credit, merely stating further: "I believe Respondent's reasons for denying me were

do [sic] to my disability due to the source of my income, and that I'm not employed due

to my disability."

25. Instead of placing Fasanaro under oath as required by § §4112.04(A.)(6), 4112.05(B)(1) &

(B)(2), in Box #7 of the Charge the signature of Fasanaro is entered under the following

language (with emphasis added): "I declare under penalty of perjury that I have read

this charge (includitlg attacbm-ents) and that it is true and correct."
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26. Fasanaro's charge lacks the requisite oath, a concise statement of facts, and an allegation

of an unlawful discriminatory practice.

27. Because Fasanaro's bad credit is not the same as his alleged disability, and f-urther

because impecunious people witla disabilities stand on the same footing as everyone else,

Fasanaro fails to charge that he was qualified to rent hoi.tsing which, in tu.rn, fails to even

allege an unlawful discriniinatory practice.

28. Defendants failed to initiate a Fact find'nig conference pursuant to OAC §4112-3-02, "to

exmnine the factual basis behind the charge."

29. Defendants did not internally vet the unsworn charge to detez-mine if Fasanaro was

financially qualified to rent plaintiff .s apartment suite in the first instance, e.g., as found

in,SuttoT-l v. PipeY et rxl., 344 Fed. Appx. 101 (6tt' Cir. 2009) (no accommodation needed

for disabled if they have "a limited anl.ount of money to spend. on housing" even if his

disability resulted in an inability to work).

30. Defendants did not vet the cliarge to detenuine zf it contained, as mandated by OAC

§4112-3-01(C)(3) "A concise statement of the facts which the coznplainant believes

indicates an unlaw.ful discriminatory practice."

31. Under 94112.04(B)(3)(a), in an investigation the OCRC shall have access to premises,

records and documezits "and other evidence or possible sources of evidence ... as

reasonably necessary for the fui-therance of the.. . investigation," and in investigations

"the commission shall comply with the fourth amendment ...: "

32, Despite the foregoing, under OAC §4112-3-03(A), "The in.vestigatioii of any alleged

unlawft-d discriminatory practices by the con.unission need zrot be linaited to the particular

facts or issues raised in any charge affidavit."
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33. Despite the facially defective "charge" defendants initiated an invasive aizd unlawful

investigation of plaintiff as follows:

a. Plaintiff received the attaclied August 15, 2013 "official notification," Ex. B,

which notification of the filing of Fasanaro's "charge" does iYot iilclude the

mandatory notice of procedural rights.

i. OAC §4112-6-0 1 (A)(2) requires that prompt notice to respondent of the
filing of a charge include "the procedural rights and obligations of
respondents under Chaptei• 4112, " which procedural rights include the
right of a respondent to elect an administrative or judicial forum for the
resolution of any subsequent com.plaint that may be issued as a result of
the investigation, R.C. 4112.05(13)(5), which procedural rights are defined
in OAC Chap. 4112-3, entitled "Procedural Provisions," and rubich
includes u1. OAC §4112-3-05(C)(2) the same forum election provisions;

ii. Instead, the "official notification"'" misleads respondents by indicating that
a hearing will be held before an Administrative Law Judge. Ex. B, p. 2.

iii. Defendants fiirth.er misstate that 24 CFR §103.215(a), applies to the
OCRC investigation.

34. Attached to the "official notification," Ex. B, is an invasive request upon plaintiff to

produce voluminous documentation under the threat of punitive damages for failing to

cooperate in an iiivestigation, by which defendants:

a. Seek fiom plaintiff, inter alia, a list of all three hundred sLxty (360) current
residents including complete name, address, phone number and move in date, Ex.

B,p.3,^7.

35. Defendants have further intentionally violated §4112.05(B)(3)(a) which requires that an

investigation be conapleted within 100 days, azz d if not so completed § 4112.05(B)(3)(b)

requires that the OCRC "shall notify the .. . respondent in writing of the reasons for the

noncoirrplia.nce."

36. Defendants failed to truthfully notify plaintiff of the reasons for noncoinpliance.

-8-



37. Instead, defendants znisled plaintiff as follows:

a. By the Noveznber 19, 2013 letter, Ex. C, Boggs advised plaintiffs that completion
of the investigation was impracticable expressly because of a need to complete
inteiviews with paz°ties or witnesses, to conduct a legal analysis, and to finish

writing a report.

b. Boggs failed to state tliat the investigation was not completed because of a need to
subpoena documents or conduct an inspection of the premises, Ex. C, ^12 & 3.

38. Despite the statutoxy mandate to truthfitliy advise Plaintiffs of the reasons for the failure

to complete tli.e investigation in 100 days, Boggs instead sought the attached December

20, 2013, subpoena Ex. I), coirtrary to Ex. C, %2 & 3.

39. There is no rational basis for. the issuance of the "subpoezla."

40. The subpoena has been issued in the total absence of subject matter jurisdiction by the

OCRC thu.s the OCRC has no jurisdiction to revoke or modify the subpoena under

§4112.04(B)(3)(d)

41. The subpoena fails to conform to Civ,R. 45 are required by 54112.05(B)(3)(a), namely:

i. It requires attendance for testimony of the deponent, served in
Warrensville Heights, Ohio, at a deposition at 4415 Deer Creelc Court, in
Austintowwi.x, Ohio, which is within Mahoning County, Ohio, contrary to
Civ.R. 45(A)(1)(b)(ii), and Civ.R. 45(B).

ii. It usLu-ps plaintiff's business premises for the conduct of a deposition
without compensation in violation of plaintiff's rights under the fifth and
foui-teenth amendments to the US Constitution, >_

iii. The "sworn" return of subpoeria purports to have been swom to in
Franklin Cotmty, Ohio. It is possible that both the notaiy, an Assistant
Attorney General in the Cleveland office, and the affiant, also an Assistant
Attorney General in the Cleveland office, were in Columbus on the date of
the execution of the return, but the subpoena was served with the pre-
printed "Pranklin County" jurat.

iv. Tb.e subpoena was served by certified mail and the return, ironically

under oath, does not reflect that "fact."

-9-
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v. It is obviously impossible to selve a subpoena containing a completed
return by certified mail given tliat at the time of n1ailing one cannot
possibly know the date of service.

vi. Civ.R. 45(B) thus requires that wheti "the subpoena is served by mail
deliveiy, the person filing the retui-n shall attach the signed receipt to the

return."

vii. It invades plaintiff s right to privacy u^.der the fourth and fourteenth
aniendznents to the US Constitutioii, lacking both probable cause in the
case of a warrant, and i:iisufficient ground were it a legitimate

administrative subpoena.

42.1'laintiff has been the subject of prior similar investigations by the OCRC and continues

to manage approximately 3,000 apartment suites within Ohio, the management of which

will continue iilto the future as governed by R.C. Chap. 4112, and OAC Chap. 4112,

therebyju.stifyin.g a declaration of plaintiff s rights, including, without limitation, the

declarations sought below.

43. Plaintiff is thus entitled to a declaration that:

a. OAC §4112-3-01(:B)(2) is uiieiiforceable as being in conflict with the oath
requirements of §§4112.04(A)(6), 4112.05(B)(1) & (B)(2), and 4112.09.

b. Defendants' conduct violates the respective statutory and administrative rule

provisions cited above.

c. Defendants' conduct violates plaintiff's constitutional rights as aforesaid.

d. Defendants' conduct results from a policy officially adopted by the OCRC.

e. Despite having been afforded a reasonable oppoi-tunity to deliberate, Defend:aiits'

conduct was undertaken and persists with deliberate indifference towards the

plaintiffs' rights.

f. The means adopted by the OCRC for the initiation of investigations, the conduct

of said investigations, and the processes and procedures undei-taken therea.fter are

not suitable to the erid in view, are not iinpartial in opei'ation and are unduly

-10-
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oppressive upon respartdents, and have no real and substantial relation to their

purpose, and that they interfere with private rights beyond the necessities of the

situation.

44. Plazntiff lias no adequate remedy at law.

45. Urdess enjoined defendants will continue to suffer irreparable harm.

46. Unless enjoined defendants will contir.iue to violate plaintiff's rights under R.C. Chap.

4112, plamtlff's rigbts to an expectation of the privacy of its business records and

premises, as well as plaintiff's right to be compensated if the governrnent should take,

even ternporarily, its propezty.

47. Unless enjoined defendants will continue to impose the illegal, ultra vires, unwarranted

and heavy burden it places on plaintiff to zespond to overly burdensome requests for

inforznai.ion which burden would not be imposed in the first instance were defendants to

follow the applicable statutes and lawful regulations.

48. Plaintiff is entitled to preliminary and pern.-ianent prohibitory injunctive relief enjoining

defendants from further pursuit of this or any investigation of plaintiff upon a written

charge not under oath, upon a charge which fails to provide the concise statements

required by administrative rule, andlor upon a charge which fails to state a claim of an

unlawfiil discriminatory practice.

49. Given the fact that on average only 4% of the ()CRC's investigations result in a fmding

of probable cause, to avoid the further unwaza-anted and illegal burdens upon plaintiff,

plaintiff further seeks a mandatory pex7nanent injunction to the effect that defendant

OCRC and its employees undergo further training, under the supervisions of plaintiff's

counsel, so as to assure that the OCRC and its employee respect the civil riglits of

_ll_



respondents and otherwise conform to the statutes as writtezx and to the applicable

constitutional provislons.

50. Plaintiff is also an eligible party entitled to an award of its reasonable attoxney's fees

pursuant to R.C. 2335.39.

WHEREFORE, Plaintiff urges this court to grant the relief requested herein plus costs,

attorn.ey's fees, and such further legal and equitable relief as the court deems appropriate.

;e- ERNS,

espec ly submitted,

1 M. Greenberger - 3t^7^
OCKNER & GREENB^R, LLC

3733 Park East Drive - Suite 200
Beachwood, Ohio 44122-4334
216-831-8838
FAX - 216-464-4489
E-mail: pgreenberger@ben-isockner.com
Attorneys,for Plaintiff

JUJtY DEMA.irtD

A trial by jury is hereby dem.ande .

th±IIE_±
Pa Greenberger

VERIFICATION

I, the undersigned, have read the foregoing and hereby verify under oath that T am
competent to testify as to the facts set forth in the above complaint of tivhich I have personal first-
hand kiiowledge, and that the foregoing factual allegations are true and correct.

^-" ---- -
Stuart J. Graines

Sworn to before zne and subscribed in. my rosence this day of January, 2014.

NOTARY PUBLIC

IM SI?GER, Attomey
PJ1iiC - 3'ft of ohio

date
_ 12 _ ^ ft147.03^ . a'm



CERTIFICATE OF SERVICE

Pursuant to Civ. R. 5(B)(2)(f), a copy of the foregoing has been forwarded by e-mail to
opposulg counsel David Oppenheimer, Esq., at david.oppenheimer@ohioattorneygeneral.gov,

this 20g' day of Jantiary, 2014.

fs/ Paul M. Greenberger

Paul M. Greenberger
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Numbest

d, Namfl afpes•soao or arganizatatt al]eg3ngIa2rm:

Thomas f^asartara

S`tSr^f J1dt^FeSS

1676 SNarcltasfer Avenue

I3onts Phoneltumbee;

City Cawafy

l.ake s'vfiltort tvtahQni^g

-2. Agninsttvhosra is tliia rnrnitlainC beingfiled 7

I}eer Creek Run Aparhenfs, iVfara Jewelf, AgenttManager

SireefRddress Ciy C°unV
4581 beei Creek Gauri: .ilustiritawn Mahoning

^ilin^ Dafe:

13usfnrsss Phane3dL*nibet;

Zi^StAte

ot3 ^^442g

l'Ixsne Alutntyer

t ^ 336 797-9'C00

State Zip

OH 4^i;15

(^ter 1 iite sppfie$b2e tacx ax Izoxes whiclt de^ri^e(sg iltepatiynanted atwve

[3 Httildes ^] (3tvner [] B^nI er q Sa7espcrsan 3^ Sulst. UrMeuagex q 33ank orOMer Lentier q Othet

Tfyou naated an uidividuai abm wl3o alspenrac; tm Ge asting fcn' acampasay in ihis cese, cTie;1c tTtisUo>,U and wri{-e 4aenasnesnd addresa oi'the

companX>:ieTotv

Name: Mut5 ManagerFtent Go. (nc.

Address: 4645 Ricltmcnd Raad, 4101, Clevelantl, t7t-1 44128 (216} 766-6000

Nama anr3 iden[if^I'enrfi fif nnyl yarz 3ta'isve vioTAfed theTaw in -ais cuso:

S.1'Ihatdidlffepersanyou.areeemplainingagainsfdo7Chcckal3thatapgriqanclg.ivatiie^os£secentdatethescuqt(a)o ouzedaja^iAClrSa.

22eCuseta cctty eot1, or deal v1ici yon. 11 FaFsely derry hotuinix %vas avniluble ®Lnga$e in blaaitTinsti?r^g

El DisorinsiUtde ut brokea`9 scrvicPS [} 13ascri:rainate in t6e candiiions or t5ins o€sa1s, s>::'niai occupaney, or in =--tiees or faellitie"i

^ Threatea, intnuidufe, 3riterfere, ar coen:eyunto kee^ yocz ^rosnihefull TssneSt ot'$ra SYste ec Federal ][=nnr^ousinv Iarv

[]Mtiorkseiaurliserimfnatoryrtay ^]Dis 7ni°i.uancing Qiter(explain):

$> 1)oyau be4icve you ware ch°suruninaEed ajpinst 6cesute o€your; (CbecL a3T that app3y )

F] .T7aoa [] Colr}r Q lLal4aian q Ssx ^I3'andicnls [j2^Tationa.t O.rA aa ^ Ar r̂,cest,y q Rziallat on q M3itary Status

0 Usprosence oi'cliildren under 19, ora ^gnarstfenta]e ns fha family

5. wtsnt]urd u£ho>sse orproperiy vras invalved?;

^ SintlTs I ^uiaily7;auso ^ A ltonse nr buildinQ fnr?,3, ar 4 idntilies A building for 5 fantilies orfnore

[i OtTter.izicJud"vsgvaca^tt3ar.dlsel8fotresidentiatuse(e,x}aia'va}:

Did dte ax'PieF live t5ere? q
Y'es ^ Nn11 Unlaiarvn 1s the lsouse or•praper[y;, []HeinS sald? gBeing reisted?

VJltat is tita alTsiress oi° '̂e lrause arlna^eety"7 (drec[, ciiy, eounty, sSata and ziiZ ccde):

Deer-.cYaelc Run Apartir ►ents, 4581 Daer Cree3c Court, AastiritAwtl, Oi-E 44

6, 55amnrarize in ycn3r own words whatItappened.7lsetTris space foYS1 T9rief fitatetneqt of tbefacts Addiis`ona] detaits ntaybes,ibnzitf^zl nn an

at^ol3ment Idate: QCItC ctltl funtisYl a copy of tlie ^arge io tlte pecson or Eyru,a^iizqiiort MOnst ^vlfom 1lte cltiar^e is ntsde
fs Ilc$Tlot1 for renf, was 5a l^iSen did tbe acts) clieufcedin itetij 3 oct^u^

I am disabled. T^ospafldent reasops for det^ying my app ' (inchtde the mostreeent date ifs3vec-aI dates a°e
because I'm not etnplayed, incarne does not nteel rent cfifasia, and poor rred'€t. isavolved.) June 24, 2013

7. I dwlare wtder penaity ai'pedusy thaf I fiave rcad ttus cttafae (inclucliztv siiaclunenis) and itzat it is tcue ma correct:

L ^ 3Ea:
^^sigpatuFe:

0,) - -^

OCRC 1Ze^resentative:
A(1G 12 2013 Daie.

2,01



^,-

oczzc ziovmo cmRGB
Ilag.a TTY1o

I belleue RPsponfle7ii's ceasons for denying me Were do to mY disabi!'sty due fo the source of nIy income, atzd lzat I am ruit

L-nT pfoyed due to my disebili€y.

. , . . . ,.! . . . . . '.

^,^^^^,^

A'/}5

`/,1^1f..(L^^^^ (Iy

7 d^ clarevndni ^3enull^+ flfprsjury ihat] haVarensli^isc7^nrge ^iuci^s lin;attacTuncnts) znd titetitts truLancl ^anect

^ig133tt71'e; r f

77ate:
OC1tC Tiepresentafi ve:
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GUvernpr,]DI,a irasich

amposw

Mara fetarell, Agenfl.Mfana;er
CIO l:)eer Cxeelc T'#:uli Aparim ents
4581 D eei C•eek'Cuatt
,A:ns-iYntolvtl, OH 44515

Deex 0-ee1c Run •Agaa lYuents
4581 Deer Creek Couit
Austlnfn^vn, Oll ¢4515

^ Me;

GMS IVMaziageineiii: Cl,14c.
q645 Richu^oxidRd. #1t1^` "Ny^y4^„e
Cleveland, QH-44128 4`" °^ym^<

oma gubiect: Tlionla.s pasaizaro tr. D eer Creelc R-ou •A.pax-taients
CTW1,ILCxRTS .AIMrJ3 (37051) 08122013

commssxum
T7ig 15 an official TLOt1fiCaf1oY1 fl2at yf111 haVe heel} na2T2.edI as a Res]]o-ade11i in ffi8

G. Rfsclasicil' iytort abt1T1B-G7.ted Gaso. TJia hoUSJitU disGTlT11k11F2tT.o31 Cl}.afge was of kia.^:y filed Wft3 the

z^^^^^,i^rulte^r Depai-iueut of Housing and U'Sban L?evelopmeui: and the (?hio Clvit .IZa.oit
Co1k1missl6A (OCRC), p11TSdXaIt$ to fhe Fa-ir Ho1151S1y Act and SCGtlo77. 4112 of ihP,

Ohio Revised Code. As req*ed by Jaw, a copy oi°`tlze rhaa:ge is encloscd.

Camuussianers

I,eorsazd Ilubed; Chirfrn»rt

Sfepzia.aie It4craia13

wiilium W. Pe{man 1II

Torm Itabeifi: -

RasIsr,xiYajm7,

AKRON '
REGiL31M[AL OFFtG G
AISFtOt4 GpVERIJFdEN'i"
£S!lEL17iMG
l Fi 4 SoiiTli HIGH STi?EET:
StJiTc 205
AMqte oN A430g
(336) 6433100 PlYnne
(5$9) 2701D1 Tall Free

(330) 643 3S2D.Fa-
^V RnT!.GY 'L0:3SO.^U V

There a2^e two optiows for processing the abovo refexenced c3aargo. Y-ozt may elecfi

eifher 0ptaon ,l- --dIt.et rtative -E7ispute Resolut.iQJx, ol: DPfio3x S- Inves8igalion.

Cp-lionA: Ai.fern.afiye j?is:pute ResoYnteoa(ADR) .
.t4.DR is a. mediation program zmpZea-aen:ted by the OCRC ainied at helping partiss
resolve tIaesr disputes wi.fi3ion.t a full in.westigation by ilie OCRC or costly and

i^zne co^isinui^x;litiga.ticrn.
Mediation biings dispufing parties together in an effoit to tesolvc fLeir° complain,f
iTarouea eommmlicatian. and -provlem solving. TIa:a gaal is to piatride a. "wrrz-
Tvin!" rssolution. Tlae znediat`ton ps;ocess is coufldeptial. If you participatr, in tlle
mediation process, any communication nlade d6riug the iuedxation session
camotbe used in auy ather ch7i1 or adnzffiistrat.ivo proceeding, lhexe will ba no
recoxd of the proeeedzug and any notes taken liy ll.i.e uie€ixator will bo destroyed.
Tho pal:tses artd the utediafor will uot disclose inkr.oxa#lon seaaading the process
tii-less all paifies to -d7e znerJiafioii and tlie iZledzator expl•essly consea.t to
disclosiare. If tli.o mediation is succassM, it xesul.9:s in a bindin.g settle}n.ent
b elveen th® p att'tes.

Parta.cipa.fioaz izt tlae pzogram is voluntary. gliouid the paz-ties choose -to
pardaxpate; tlie OCRC ,tsi.ll not fako any f.i.iflier a:ction iin this matter ponding
completion of the mediafion process. If an apreeinent is reaclied with the
=,nplain7u^ paz^.1; ^PI^e OCRC will alose its fIe regatding tl^s el^arge. Sliould a^x

a^reeni.e^.t ^zot be reae^ted ^I.e ease ^ui1J- be foiwa^.`ded foz a fuit, iv.vestxga^on.
participatXorz may tl.ius avoid investigati= by the OCRC or substantial experises

involved inpossible litigadon and damages,

lYd

! ^,•_-^,>: ••.,w--.. -

„l..'F^3^,•i^"^'...-^;^•>„r;,<r-^_ , ^ 'S=^;j.., _.",,:^^j:.;r^.,+,`i';'S'^ 'CS.•^^p^



Page 2

if you wois7d IS.Ice to talce paaL in tJis m.ediation process, please fax tlie snclosed xnediafiozL refereeat:

to L-Vnne 1). Gcxh at (330) 643-3120 or yo2i may contact NlTs. ,.̀reib via ernail at

Iynn:e,^e9J6^eiv.al^ia.^a^Y -Witbut twQ weeis ^on7 the date of tlzi-g letter. S11onld you- have s3-aY

quesfiaaxs witl3 regard to the D7odi-gzol4please co^fact Lyunc ^7. Geit^ at ('30)^43-^100. railuxe

fo x•espand. Witlzin. two y1peelcs wiIY be deemed an election ta px ceead il^roe^g^i in^^esfimxtia^.

optiosn 13. .TrIyesf!;atxon,

SIZo-ald you tlwide n4t fca participate in the ADk program, yoD musi: filc aw7ttei1 posiiion,
statament tlrai tIl.oroughty add^-essos eacIi ofIlio Cognplauaatit's alIebaldons iu filze enclosed charge
no later tTiaia Lwo weelcs from fixe rlfite of tbis lafter: ,Y'ou znay assert i-a yotu- position stafenient
any defie:nse, wh-ich mighf lie aua.ilable iu a ooutt: of la.^,^v. Xn addiitioza to the position sta.tmexi:t,

pleaseprot^idc the i^tioz^^atsos7ldocuiuc;^tsuox ► ze^eS^ (SeeZ1T^'ornzatao7a wut.Docvartent Request)

T1PoR receipt of this infonnati:olL a iUtl inVesfiga-ti:on wi1l be conducted. The investiga.fox may tlzeia
sam.it a more detaffed xequestfor%nfotv.tatiail.

`3.`lxe pm-pose of i-he investsgation, is to detemine wlieffiox probable cause exists to bolicqe that
discrin^u^at-ioxt oactmrecl or zs abou.^ to aeeur, If it is so detezrnin.ed, ^ou cvill 6e ^tois^'ied ^anr,suaz^ to
Section 4112.t}S ei tti.e Ohio Revised Code. TIxa OCRC shall tYi-m endeavor fo elxn7in:afe tlie
practi:ca by infionnal methods of conferenc;ey concila.atiou, anrd persuasion. If tb.© Con}-n.-dssion- fails
ttr effect ffie eliminafion of an unlawfu1- dpsciia.ninatozy- practice ^y infi^nnal nletht^ds, the
Coro^.nzsszc^n• sl^.a1l. issue and ca.nso to be sexved a complaint statir^g tb.e cha;ges involved and
cc}ntaining anotice of azt oppozbm.ii.y for a learin.g. SIio-u1d a Ixeaiiiib be lxeld fihe Conh-aisszon.: xaay

aclo^t ihe fi:u.dzugs and xecanmmdafiians of t1ze.A-dwHstxativc Law ,Tudge aiid granf apl.nopriate

relief

$o advised that it is imlawH for My Person tO discz-unrlate in any malme}° abaimt any oaer
person laecause that pei'sozt has opposed auy mlavrfu.I: discrb-ziftatpiy pract;ce defmed iu. Seetion
4112, or because ths.i; peysonIms made a charge, tesfficd, assi5ted, or particzpated in any mauzer ia

a.t.-^.yr anvesfilgsfzon, pzoceedings oritearmg =der sections 4I12.01 to 4112.07 oi°the I.tev-xsed C4de.

Should yau elecf not ta ps;#cipat . in t3io AD^'., prograw, please respoud to the iD^forjna.fiau lisi:ed under
t7ptio:a B, as well as -di.e docu-inezxfis r aque.sted in fhe enclosed do cunaent request lxst.

pOR THE COZvMS SfdN'

^
Riclty J. B oggs, Si'DR
Abou R;egionol: Snvaqtigator

- riclcy.boggs(^civ.o^.i.o.go^tr

^ncloso.re -
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p if o r (7CTtL cr: ^, IItJ3^ I^umbar. i iluagData:

1, rilaaie ofpersmr or orgatiizataorralleging ftern: t3onle 1'ftone T Iwisber, . l3uss"nesfa PltGne Nunstl r:

'Motnas 1=asanarn ( ^ 33t?21G-^129 ( )

StreetAdclress City Caustty Sfs#e Zip

^E76UUareh^sterAvantte Lake^ii4ton 'l^ahoning •4q-429

2. Against tvltotn is ittis complaint tseing frte3 ? ^^ ^^ r ttoneRTut»Ger

i3eer Creefc Rtlr t Aparhettfs, (t+lara Jevdell, }lgent[Manager ( ^380787 9'ftl0

Sirsef Address City County stsie Zip

4581 Dear dt^ee(c CaUrt .Ausfirdtfvdrt tiahoning {^H 4d515

Cltecktfte applicat^Ie i^a^, or boxeS wbiale deqerigeLs) ilzepatty septed above:

[] Buifder Q Olvzler [] Brokei q SEteslaerson Snp4, or Afnnager ^ B ank or t}fl:er T.enBer ' [] Other

It'you nanted an utd9vir3nal above tvl;o appearad to bo tleting filr a oompany in ti3is ca5e, cheeit tbis bnx q and write tite nastte aatd Address of ihe

iora,ptlny bs?ow,

3v'anzo: GMS Management Co. Ina.

Addcess: 4645 Riefmand €Zoad,,4101, !Cleye!and, OH 44128 016) 766-6000 ^-- -

N^t}^e mid tdert7fv otftvrs (i4'eny) jrou believe v#ola}ed ctte 1nv1 in 47t€a r:are:_

3.ZtRiatdirt Qteperson Xouare cosupLtiningsgais v do7 CiseeL: a#3ftf uPPtY. aad gxve Mesnastsrceat&fc riiscact{r,} oecur=41atiluak 62.

Ref'usi tn tcaf, selT, t,r dezl witii yoa qp'aismly 3o3y b.otlsing tvas 2vAffebt4 IlErtbaga i;i I, tlckbnsfing

E] ])fzr,ri1h23tUtdutbi0'It'L'i''85GTYiL'C£ 1] ^1^Er7If13t73f03111t7e•CenCt3tieAS01'ferAlspf Sa.leyi'mfal.oCGt742nCyDOC3riSCTVfGG,40f^3CLlf#I^S

C^Tfuesfen.iv#uvi8afe, interFece; or cae ceyaix4aka ppou fmmihe fuA knef^#a'Ftbe StatearFeaetalFnuHousEngLayr

F]AdYsrtiseinadL4CSiminx#otyWaj< ^DistSinlitla{87tifIIiattCJ]7.g ^Ot^^r{explsiDJ: _ .

4.23vyeubeticveyoulvez;discriugiasfe#a°̂^uttiteaaciseofyaUr:(CtsecL ailfltatBPgly)

j] Ttace ^] ^Iar ^ Itelieian q Sex ^^t^xdicc^x [^ Natiannl tJri^ tt ^] Aneesiry [^ )?s(aliatiast Q Mifitary S#otus

^] fltepcesence^ oi cTlildnen vnder 18, or a preanantl^mate ut th.-famity

S, t^l at 3dzt6 nfLeuse ar ^nmgetfy was invafved?:

[^ Singlo-FESnity'Tlouse ^ r^itouseorba;i4dingfor2,^,orAfanrilies ^ A.hu+°ld'ntgtilrSfamiliesormare -

El ottie , molnd`ntg vacastt 3anc! tmtd fOrmsideatial nse (exptau3J: ^^

Didiheowlterlivetiterary q Yes d hPo[I Unlatowti xslItehensaorgroperty: qBes'n;sald? "3eissaretstert?

Wlsat is tlie uddre5s of gte;looso crprUnerrty`? tstraet; clty, cbuAty, atata and zip code):

aeer-^Creelc Run Apartments, 4,581 Deer cree(e Courf, Ausfinttiwn, aH 44

6. Sttirmtarizein yau; owst ta+aot'tLs what ISaprened. UsetJtis spacei"or abrief sfatetnert€ of ttiefuc#s. Addifaanal dedailsnlay Ue snbmitted au an

attaelmtent, Note: OQtC aU funtish a ctSpy of 111e Gharge to tlio porstsn or or^atsiadan against ^^lsonx tlte eluffge is made.

I am disablac4.Respondent's r4asonsfor denying my app7tcatioti torrentwas 6a.+'Itm didsha act(s)cItecTeedinitem 3 oocpr?(inclnde tlte mostreceaE dste if sevateI dates ere
because {'n7 nat smnfayed, sncame does noi rsSeef rent criferia, and poor credit. nufllvett) Jurte 2^. ^0^ ^

7, i declare tutr3crpenati-y ofp°rjtnyy t+tat Thave read titis charos (inelud'snU a.ttachmertts) s.nd tlyat it is trae andcorract.

t j
sigr,atvre: L^ [42J3

OCRCRepresentntzt^e: AUG ^ ^ ^t3^^ I3ste:

^§354^«x^^ SSRrz^



..t , .

A

kaQa Twa
i bel'eve Respnnden€'s reasons for deny[ng ma were do fa my d[sabiiitydue to the souree of my incorn^, ^nd tj cat I am not

employed due lo mydisabilily<

. . ...F . . . . .

AUG I 2"2gf3
OCRC^Jjt"Vax

Air,PON

3declareundcspeaaatiyofpzrjurythatjlravere^dthiselirsb^ ^incitid'm^attaclunznL^)cmf1f1iEi3tfat:trcundentseet

13

lJa}c;
^^;Rt;l^:^pt•esentative: .



T3zis reqn:est is in respanse to '.le eU.closed complaint a3leg^la- that w. act of discdmiuation inviola.tian of flze

Fai-Htxusiu; Act has been ewmAi;ted by yoiir iu.sfittaf.ion. Ptns-aantfo Secticn 103.215 of tiao 11.egvlations

inplementing ttxe Fair Housing Act, and. 4112.04 (B) (3)(a) of 1:he Ohio It..cvised Code, wo ask that you niaia.e

avaiCab1e to vs thu following rlocunximxtatiosz aud anstxtcrs in wri#Ung ANU e-mail. eo^.^andenGe adcT^essed to,

Ri c^.^f 1. 73aggs
.!J_t11,^SJ72p ^.'VF;S^1}^Og

Ohio Givfl iiigTzts Ca.umwssa.on
161 S. r^'ink Sfreet, Suite?0S
Ako% Ohio 44308
(330) 64•3-3116 (c1'i.reGtdial)
(330) 643 31Zt3 (Joax)
riclL brszim t`â,aiv.oliio.CaNr

X. J'xovide thenarae, title, addiess and teiepi3.oiaa n.usnlier rftiie person desiguafi.ed torepxe.senttlle

Respoixdeixt in this nxafter,

2. Pxovide awnittenPositidn statement that thorotwglx1y adchesses eack oftho Caru.plaiuanf.'s.ailegatiozls
in.-tliechargo affidavif. Rolevant documentation aud affidavits fiompersons invol.ved siiould.be v.sed

to support your positian sfale}neat.

3, Pxr3vid.e tlie complete address of tlie pioiaez4r idesafift(A in the charge rwd speczfy the type of property

(z.e. single famuiy, c3oub1e, ctc.). '

4. . Provide a complete list of aJ1. ProPez-Eies owned by -tLa Respem.denfi(s) to iuclude:

a: C=pIete IIaUIe ofpXaPerty
7a_ A houso ox buzldin: ; for 24 famiIies
c_ A iauilding for 5 or =ozo A.nilies.

S. Do (es) the ovaner(s)live in the krxopeety in quastion?

^^e ^es^,onde^t(s) receive(s) xd^ assis^ ce, ^slease si^eci "ry:6.
a. 2y^,^e o^assis^a.nce (:i.e. Sect^an ^)
b_ The aznou-nt of assistance zeceived.
c. The TII3D 1'rogtam OffZce Conta.ot who Iias 3;nowler3gc aboui the ResiioudeztVs pj.-ogrmi-t

oUl.igatio^. ^

7. Pa•ovxd.e a list af a7.i. cuax ent xeside.nts fo inc7uc3.et

a. Cozni,^1e#enaano
b. Compiete addxess
c. Teiei,^hone numbex
d. Movai:nda.fe '

^. State wlzetlter ^zio^' f:o tlgis coa^^?lai9^.t, ^^e Qwue^(s) or man^^ez(s) of ^.^.e su^i^ ect ^ro^erty i?^.ve eve^^
beeu apaxty to afair bo-as;ng, oz cizlil lielts lawsuit ®x i3lvesti^atzozz. Ifso, sta.te fhe title af#tae

case(s), €ize date(s) of fiii.ng, anci tlie atxtcoxg,e(s). •



^ ' .

9. Pxovide tlie ccxnplete and coxrect leggat zzainc of avexy owner, pa.-ts).er, ooxipralzosz, maTza;ev, aTxtt
renial ageiat associated witli the pzopez-fy fil questio)j. ...

lo. Provsde coinpleto tenmt file oi'Ciiaxging Party, includbzg,l5ut itat linlited to, al.l n,oiiccs, Iei,fcrs or-
other wiitten eozrmunications between CIaar&g Pax-Ey, wid all infomlation zelafecl to all requests for

a.ccorni'1^odafLO32s.

II, Pzovide a cc^py ofall rentaj policies andproeedures of flie propedy iii questim.

12. Providc claomnen.#:atiou of all fieiianfs wZio reside at the complex wiilt Igaa-m disabila.ties. 7ndxcafe

Soi7l"w of tolialt 7.12Co711eSa i:EIQ1f5[S(33.
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HiGH'I-IGHTS OF THE QGR^^S IViEQiATICN PROGRAM

^^IV ®r nIDi DTATx

' Cast efficlent
Cost saving for the taxpayers

> Less fime cotisuniing (faster resolution)
Inforrna!
Confjdent'ial
No need ror ierpthy prepatatloji

> Reduces emotiar}a( stress
> Presence afii neutral third party (Mediatior)

P►:cr.ess aftaivs tiie parties to reach their own solutions
Can preserve i•elatiar ►5hips/avald ill-will of adversarial adminksfrative process

^ No publicity
> Avatd ort-site invas#igatiniis

F'orurn for open communication
> 1lVin-win (3 out of evo ►y 4 cases are resolved in mediation)

9 TS V04 DUTIONZ

^Mediation fa tIie promss far resolving complaints on a voluiifiary basis in a confidential forum.

(Vladiatioh aflovis fi4ti° betfe4• customer service as it helps parties resolve their dlsputes Vithoula
full Invosfigation thus saving resources and time. '

> The Mediator Is a nautral third parfy who worlts tiv9fih the Char,01g Party and the Respondent
(Emp[oyer,l..andlord, efc.} fo rnal(e commuriicatiiorc easier so they caiZ talk ar€d resolva their

dispute.

^^T14iJ 1lM'DtUrflQN

> i~acPi parEy will have a ful[ and fair oppor[unlty to discuss their position.

A- The Mediafc►r niay ask questions to gain a better understanding of the d(spate.

> once each side has had the opport«nity to speak, the Mediatcr will meef separately with each
party to privately examine the basic interests of the pacties.

> The Mediator may work back and forth between the parties fo fi ►id common interests and help

construct a resOlution.
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CLitiI. mGl-ITS

ComZssxm

G.h0cl,:.eZI'uyto q

Excallnv Dvtclor

Gomn7lssioaezw

TJiomas Fasaiiara
1 676 War chester Ave.
Lal€e Miifoa), OH 44429

• , . ^ Y^It ^ ^ ^;-i6Aj ^^

;^^r4- . ^^
?^^axa .I"ewe1.E, .A^ent^Mana;^
C!C Deer 0 eePe Run Apalm:ezits
4581 Deer Cxeek Courk
.A.ustintown, OIi 445 15

GMS Maya.agemen.t Co., I>}.o.
464S S2a.cI>-uioiZa Rd #101
C1evelaiicl, dli 4412$

Deez Cxeek Rtm Apatmenf's
4591 Deer CreekCuut-t
A,usiiutowu, OH 445 15

RE: TL-ornas Fasinwo v. Aeer: Ci:eelr Run Aliaxtiaxeiifis
Ax-Rjj3 (37051) 08122013

Dear Sir orMacTwu: ,

Tctmjx,3 FIuLecS Gtzainas s ThiS is to 8 C3v3s .si you f.lat i-1o TnvestigatLoII. [}f 'Clle clb oTli;-lt's6h}:oTICcd.l77.c2L{u lIa,S

s^l^ ^; ^ao not b een com-pleted wztdifiz 10 0 days :6-om tlxo fdimg of tile GTiai;o.

lG^iaml^f Pntmarz,3II
Tom Rnberts Coznpletion wltlin 1-6 0 days Was ii-apiwtzcabIe b eCaa.se t;a.exe is a nmd to:

x 1. Comp7efo izxte°,.-rrzews with pai-ties andlox wit-nesses.

'^. Su.̂ blloena (fo^nalty ^equest)doc^ui^.enis 'e^ated to tb.e iuvestigton
US R9.'raIlga of:l].e.i fo1711al 1nfD.1J"11at1.0n ga.17l.Uri$1g.

3. Con.d^zct au orz Szfe i^^'^esfrga^iou

A!«{ON
REGIONAL OFFICE
AICROht GovF-RhPMFN-'
13a"ING
Sume a05
16 4soUT1i HsGf! S e Ciw6'
AnRoNOH 443138

(Sad) 643'3100 k'hoxic
(6SSg 27fi 7301 Ti oll I'rec
C330) 643-31 24I''aX
-aR7V.flc.0l]fO.gqT'

4, Coucluctmare iixvesiigaflan U ecarme i:he b£oxjriafian gaittexed so far
s1ows a zteed for xaoxo investigation mci an.a7ysis °

5. hzclude RIJI? program offices and/or other ^tate, Lcca1 or otliex
I°^cdea,at age»:cies in tlie investigatiozt.

5, Ma.Ice adrlitional effcsi•fs to concilzafe (settlt;) te compl atnt

7. Detei.7uiue wixeve th.exa xs fintb.oz supIso^:-^ for W®zntafion pxotrided

by paxCies or wit.iesses. .
A

,c zss^j> s ia1vo7v.ir,,c, uew or ooni-pIicated amas of 7aw.8. A,iaiy7
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A_h-on Regional blf ce
T&mas Fasanaro v. Deez GSreeie:R.u:a.Apart-inents
.AKR. H3 (37051,) 081220 13

p2Pag

X1 9. Conduct alegat aiialysis of iu:fozn-tatioza gathexed dui7ugf:ha
^-vestigatiou.

^inis;x z^=rztin^ a xel3a^ o^ tlze ^^ves^g^tion^ 10.

^Z 1. Axuend tYae coinplairs-t t^ add ox delete par€ies or clai-Lus or nxalce
other chauges.

.__X -?. S13ecial %smes ha.ve co^^e ula that z•ecluire additional thue:

At -Ms -the, alio projected clate for complei.imx of $he znvestzgatioa of this Gase irrill bo J-Mtc 28'

2014. This date, h.awever, is sab,jeet, to c4angebecause vya cannot atvrays predict what additional

iufoztnation or ft`flier aotion:nnayb c uecessary to ausw:e tTiat aw3uprehensi.ve and iazpaatzal

Rivestigafio7a has becii conducfed.

If you do not z eceive conta:ct regardizi.g ffii4 iU.vestigatirin by this rlatp, feel fi ec fo call Idie
investzga.tcsr foxarz update on tlzeinvestigation. IMex® is a L, cect for addiiional iu-fonnatibn fiom
you &-ectly, we will contactyrau. WeWwld appreaiate yoDr con.fiziuilxg e4aperaiian shtiuld t7a.eXo

be a. zzee^ foi: adr^ifiioual investigatioz^ or oc^ueiliation.

If you 7zave any questivns ragatding your case or wish ar1.d-ii.ioziaX iufoimation abo-tzt ftte rsasous
wliy completiou of tho investi;atian widiii71.0Q rlays was impyaci-icsbl.e, pleasp, eon.ta.ct fJi-e

^^e,sti^atar assignedtc "your 'case.

RicIc^r 3: Bob;s

161 sau.tv- WwL. 'Sti-eet; Suitc 205
Alcrou$ (31iia 44303
(330) 643-3100Alaix€
(330) 643 -31xG Dkect
rfcie0a asc(idx.oIio.aov

We can resl3ond more clniaJclY to yoM canc=s if you liave yoar ohm-gc nu.iuber wheziever you
contact us.

FaJ^.'TEE CaIV1^AIS 5I©N,
S3radley S. S. Dumi
Bz a:dley S. S. I7unu
.AIkzou Supercisox
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.Alma.u Relional ®f fice
Tlro.zia.s l^`asanaro v. Deer Creelc 1'.un Apaz-tazen.tg
AIM H3 (37051) O812-22013
Pag&.7

A'a©n Re$zanal. Office

C(1MPLAINANT'S R.LP^SENTATTt'r(,
^/.A. •

)L^spE7NDriNT'N R XI PRES]CN
Tanies R. ®gdeu, ),:?sq.
PC Box 3021
Cayalzoga Ms, 4zl 442 23--0321

i•

{
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3(} ^. T^zusd ^frecE, S'u Flaor, Cn1um.hu., Eabio, 43215-3414

SU3II0ENA
.

Tt7:

Thomas Fasanaro

• AKR 143 (37051) 0$422013
V. Case1V'vmber:

Doer Geeek Run Apartments
^ ^.espondent

To: GMS Ma,nagement Co., Inc.

CfC? Pafricia• E. Stegh, Agent- - ------------------
4645 Richmond Rd. #101

Warrensville Hts., OH 44128

Y(jTJ" ARE HI+;I^EMY COMIVI:AN"J" TO:

[OAftend artdgive frasfimolly and evidertoe for the n-laf^.ter under iszvestigaifoal or zti questiou befaze tt>n +OMU

CMI.,RIGRTS COMMISS^O1T:

11M:ud and grve testimoazy tit a (f^^€} (beating) (deposition) before #ilV C)HIt} CM ItLCsHE'S +CC}MMS-

tlze place sp^c^fied t^elat^rSI©N, or a regz'esenfaiivE i3zcztot oatTodafe, ffine and at

q A.ttend. to testify tsefolt the QMf3 CIVIL RTGM CQWS SICDNa Rr°a a epresettffrtive tbereof, x^d pz^duce

do cume^zis andlor t^an.gt'ble ^ings at a- (hial) (hea^:u^) (doposatiau) on ihe da^ko, fi^ne and attie plar^ speo°zf'̂ ed

be1p ►̂ '

[^fl FKoduca and pennit impoction auct eopylug, oa 93f, date nnct at tli t-ilm and place spi;cified beTuw, of any

deszgnlted doctt^.^nens fhaf; aa:e znyou^ ^ossessian, cusfady or con.trol.

^Pmdxae and penxui: inspectftru and copying, testitig, pr saiupling, on the date azul a£ the finte and plase

3pec fflecEbelava, of a.ny#ingibTbtbjng, tlia.t2v:a inyauspossession, cn.stndyor cov.hcoL

Pagelai 3
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i V 1Pesxizif erfiy u,taan tlrs followhig desoaed Iaztd or othc.^ ps'ui5eat^,-fcz: the purpaees descri.bed in civil 34(a) (3),

on tb:e clafe and at tlw dina and pIace speciff eA below.

1JescF f^^tiora of kutd R7' othet^pt^enuses: -

4415 t7_eer Creek Court, Management C^"^ice

Aus#into^rr^, o}-l 44515

DA3`E: 12-20-20 13 `SZM: 10,O0am PI,A.CF,. __44'{5 E^ee:r Creek CourG, Managrneent offfce

Austintowii, a1-1 44515

T.HE OHtQ CWM RfGIITS

DE9CItIP'I`.[ON OV ff EMS TO BPI, PROD[tCED; • -

Gopies of all Renfai Policies, Al! rentat applzcatior.s submitted between 01-01-2013 and 12: 2Q 2.013,

lncIuding but not iiniitod foT creditchecks, all corrospondence, notes ofconvorsatiuos and status of appiication.

As issueclby Seatinn.9.$9-, 0lazcs R.evised Code, you maybe accoinpanied, represented aud advised
by an attoxo.ey wlien giving sa.ch testiuio-ay.

jssuedthis 45 dayof NoVeilflbet" 7 ^0 1 3_..t AA, at 2 _ a'elo*, p ^V1, on..

be17aJf of

1tBTORN ON SE^t.'^7ICL

,3'TATH OF ®I-LIO
CO1UNT'^ OF FtZA:t^^LIff

day of
wztiain. iiained
t.io e31doySr:ill.ellt3 i11WeDn.

Sworn md subsejibed to before uxc tha

, beb_g dul.yswoinj deposes and says fG.a(: an tIao AC,N-4
b.eJshe sctved tS.ie with;zi sub-powa ou tlte^trby

delivering to atLne copy thereof wiflx all

day o^ ^t"VI;^Q r

Natlalry 1'uUIYC A61 A °̂

Page 2 of I



CivHItnle 45 (Gi Protection of Ilcrsans srr6iectto subunenas.

1) Any t2espandent or otllec partyQr mi attorney respotlsible for the 4ssuance and sc,=rvice of a subpoena'shall
•fake reasoiiable stops to avoid.ianposing undue burdeaZ  or expouse on a peraon sab&ct tm tlzat subpoetia.

2) A persou commaQttded to produee usider divisinns (4I)(b)(u), (ii), (iv), or (v) of t[iis ivle need not appear nr.
peison at 00 place of pradqctioli or iuspection un'tess commanded to attend and givo fiestYxuony- at a
deposition, Geating or iital<

(b) Subjeot to division (D)(2) of -Ns rule, a person conunanded to produce tlnder di+risions
(A.)(i)(v)(li),(iii),('iv), or (v) e,i' Us rule anay, within: fourteen days a8er servico of ttie subx,oecia or
betore the tima si,aecit-fed for compTianco if sucla tilrla is IGSS ilxan faurtecn days aitut• service, serve
npon tlxe par(y or attomey designated in the subpoena vn7.tte3t objectionatcs production. If uFsjeciioa is
a5iade, tiza party sel ving titz subpoena sb3lI zat Ise entsiled to ISroductlon except pursuant. to a.zt ordec of
flle'eourt by v,elgicla the subpoena was issued, If o'blec.tion. Iaas laeen 2nade, tU.e party servjng f3aa
subpoena, ution nsltice i•o 1-he pel-gost cozuniaud.ed to Isroduee, may 7nov;, at any tiUrre for an order to
cenYpel t31e produetiort. An order to cmnpet produxi.ion slliatl protect any pcr5on wfaa is riot a party or
4 nofiicer of a parF.y fi'azxt sigui icq nt exi;ei'se'resatting f'rom t11e praducfion catnnzdnded.

3) On tune?y motion, tTre court t'rosn tiultichthe subpoen$ tuas issued shail qpaslt'or 3nodify thc: subpoena, or
ordex appea^ az^ce or prrxiilcCion. o11Iy uuder speciried conditinns, if tbe subpoena does any oit.lta t'nllowiisg:

.(s) I{aits to allow reasonabfe timeto conaply;

(b) fte+^uiresdisotosureopprivilegsdoratl^er^sepzotoctaciinatteralzdn6excepdouozwaiverap(alzes;

(c} I.teqRires disclosure ot` a`actknown or oirinaon field Tiy an. e^sert not retaiised or spec?slty e^nPloyed
by anyparty in anticination of Iitigat%onor preparation fnr trial as deserivcdby Giv. R. 26(B)(4), if the
#bct or opilzioan does not desclibe stlerEe eventq cr accurrences in dis13uteaiul zesults frosn study by
that expert.that wasnotmade at#hezequesi ofaayparty,

(d) Subjects apersolito uazdue btudw.

4) IIe#'are filing a mdtion: pursuant to divisiou (C)(3)(d) of tIiis Julc, a person resibting discovekyunder ttus rute
shal3 attempt to resolve any claim of nn.due burdeartIirough discussians with tho issuirlg attorney.-A motioiz
;Gled.pwsualitto division(C)(3)(d) ot'(bi:; rule sliallbe supporteribytw.af zdavit ottfiesubpoenaedpersonof
a cerfif€eate oi:•tTat •persoYa's attorney of the effosts mado to resolve any claiin ofuudua burden.

5) fi` a motion is 7nade uxlder division (G)(3)(e) or (C)(3)(d) of this rufe, the court shall mxash or modify the
subpoena unless tbe party iu.wllosa behalf tLc subp®etta is is;gued sliows a substal^iai ^leed fol° tiua testimony
or lnatesial that cannot ba otlrerwzse inet -Mtliout uudue .bardship and assiires that the pea-son to w11om trie
suBpoeazais addressedvwitl he>:easonably corn.peaissted.

f:fy.iY RuIe 45 (I}^ Duties in t espnttdFnto, stx6 0e19.

1) A petsoi a zrsponding tt> a subpn;cna. to produce doeqts,cssts sttult, at Ae persoii°s optia;l, producc; fhem as I?iey
al'e kept in the usual cottrse of busuiess or argft'zcd and Iabeled io eon.'espond with tIse categorzes in. t-tzo
subpaella, Aperson producinb documatents or cleciro»icaliy stnred ini'nxznatioii istusuauV to a sul3poena: fof
t2Yein siiall.ISesinit their inspection and colaying by a111iaxiios presenfi at ffie tiin:e a,td place set in.11ia subpaeyaa
fOr iLspeCtloal atld Gopylllg.

`Z) when i3iftlY3Tiatit191 sllbjeDtto a St7I5j}oeHa is iTJit11I]tId. on a. Cla7in that is prlvffCged or s'[lhJoG4 to j)xt}te0tio11 as
trial preparation matelaals under Civ. R. 215(B)(3) or (4), fhe olaim s7iali Ue made expressly and shali ba
supported by a des+;riptin.n of thcs rrature ofi'tlre docu nrazfs, cormntuucatiun3, or thfngs not produced that is
sufficielztto clir.ble ttie dalnandingparty to coratesttlto ckaizn.

Cfvii liule45A-'1 Sanetlasis.

.p`ailn re by a pel:sou Ivithout adeqnata oxcusc to obey a s413poer ►a serYed upon ttsnf persora may be deereed a
cohtelnpt of ttae cutart fi•om wIliclt the subpoena issued: A. subpoenaed person or ttta{ persun's atfollsey wao
ftivolouslyresists discovery undertliis xitle may Lo required by tlie court to pay ihe reasouabie expenses, iticluding
reasanal}Ie attozttc.y's fees, of f^'le pmty see24ing tIze rliseovcry_ T)ze courE froux ivl3icii a subpoena was issued may
ilnpo..^o upon a palty or attorncy in breacla of tPte: duty imposed by divis?oa (C)(1) oi i11is s-UIe ait appropria.ts sanction,
wluciz may anclude, but ts ^tc i li^nitrd fo,lost eamiitgs and r "̂asouable attolsiey's fees...._ ...... ... ......

Page3of3



^- s- ^ • • •

[ e -

. ^R'^^ k̂ It^îa^ .o ^ ei • '
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IN THE SUPREME COURT OF OHIO

STATE ex rel.
OH1O CIVIL RIGHTS COMMISSION, et al.

Relators,

V.

THF. HON. RICHARD .7.10!IcMONAG.LE,

Respondent

V.

GMS MANAGEMENT CO.,1N+C.

Intervenor

CASE NO. 14-0295

Original Action in Prohibition

Motion Of Intervenor GMS Management Co., Inc. For
Judgment on the Pleadings, Civ.R. 12(C)

Michael DeWine (0009181)
Attorney General of Ohio
Eric E. Murphy* (0083284)
State Solicitor

*CUunsel of Record
Stephen P. Carney (0063460)
Jeffrey Jarosch (0091250)
Deputy Solicitors
David A. Oppenheimer (0063193)
Sharon D. Tassie (0029896)
Assistant Attorneys General
30 East Broad Street, 17'11 Floor
Columbus, Ohio 43215
614-466-8990; 614-466-5087 fax
eric.niurphy@ohioattomeygeneral.gov

Counsel for Relators,
Ohio Civil Rights C'ommission
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I. Issue presented.

This case is not about discrimination. It is about the system of checks and balances.

Distilled to its basics the simple issue presented is whether a common pleas judge has the

jurisdiction to proli:ibit by injunction a state commission from conducting an investigation which

the coznmission initiated upon its receipt of a written charge signed "uia.der penalty of perjury,"

as purportedly permitted by an administrative rule promulgated by said commission, §4112-3-

01(B)(2), but where: 1) the statute which enumerates the powers and duties of said commission

explicitly limit its powers so that it is only empowered to "Receive, investigate, and pass upon

written charges made under oath .;.," R.C. 4112.04(A)(6); 2) the statute which allows for

aggrieved parties to file such charges with the commission also requires that those charges "shall

be in writing and under oath," R.C. 4112.05(B)(1); 3) the statute which authorizes the institution

of a preliminaxy investigation is dependent upon the receipt of such a charge; and where 4) the

General Assembly reinforced the requirement that such charges be "under oath" administered by

another, by author.izing all relevant employees of said commission to administer such oaths.

R.C. 4112.09.

Given this Court's repeated pronouncements that a writing signed "under penalty of

perjury" is not the equivalent of a writing signed "under oath," Toledo Bar Ass`n v. Neller, 102

Ohio St. 3d 1234, 1236-1237 (2004), and Lisboa v. Kleinn2an (In re Donnelly), 134 Ohio St. 3d

1221 (2011), given further the fact that the state, which by definition includes said state

commission, has successfully argued that same principle, see, e.g., Youngstown Steel Door Co. v.

Kosydar, 33 Ohio App. 2d 277, 279 (Cuyahoga County 1973), and given further that an

administrative rule cannot conflict with a statute, State ex rel. Am. Legion Post 25 v. Ohio Civ.

Rights C'onam'ax, 117 Ohio St. 3d 441 (2008), the answer to the issue presented is clear at the
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outset. On the one hand, the common pleas judge clearly has such jurisdiction. On the other

hand, the commission patently and unambiguously lacks jurisdiction to "receive, investigation,

or pass upon" any charge not made in writing "under oatli." Intervenor is thus entitled to

Judgment on the Pleadings.

II. Introduction.

In determining this Motion for Judgment on the Pleadings this Court may consider the

complaint, answer, and for all purposes the instruments attached thereto. State ex rel. iVidwest

Pride IV, Inc. v. Pontious, 75 Ohio St. 3d 565, 569-570 (1996) and Civ.R. 10(C). From those

pleadings the following appear.

Intervenor, plaintiff in the underlying litigation ("Litigation") over which Respondent

presides, manages approximately 3,000 apartment dwellings in Ohio, including the 360 unit

apartment complex at which one Mr. Fasanaro ("Fasanaro") applied for occupancy. Intervenor

is thus subject to the lawful application of R.C. Chap. 4112.

Relator Ohio Civil Rights Commission (the "(lCltC'), a defendant in the Litigation, was

created by R.C. 4112.03, with the jurisdiction granted by R.C. 4112.04, among which is the

limited jurisdiction to "Receive, investigate, and pass upon written charges made under oath

of unlawful discriminatory practices."' R.C. 4112.04(A)(6). [Emphasis supplied.] In further

recognition that the OCRC's jurisdiction is dependent upon a charge "under oath" the General

Assembly enacted R.C. 4112.09 by which "The executive director, compliance officer, each -fiel.d

investigator, and each regional director of the O1uo civil rights commission ... may administer

oaths, take affidavits, [sic] and ackxiowled,geznents, and attest the execution of any instrunnient in

writing." In fact, the names of those so empowered to administer oaths must be recorded in the

1"Unlawful discriminatory practices' means any act prohibited by section 4112.02, 4112.021, or
4112.022 of the Revised Code." R.C. 4112.01(A)(8).
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secretary of state's office which recordation must be canceled and replaced "whenever the

occupant of any such office changes," Id.

With the knowledge of the immediate availability of those so authorized to administer

oaths, the General Assembly fuither provided that: "Any person may file a charge with the

commission alleging that another person has engaged or is engaging in an unlawful

discriminatory practice" provided that "the charge shall be in writing and under oath." R.C.

4112.05(B)(1). Thereafter, the OCRC may initiate a preliminary investigation to determine

whether it is probable that an unlawful discriminatory practice has occurred. If it is found

probable a complaint is initiated and scheduled for mandatory conciliation. If not successfully

conciliated either party involved may elect to have the complaint adjudicated in common pleas

court. R.C. §§ 4112.05(B)(1) & 4112.051(A)(2).

Eitlier in the alternative to, or simultaneous with, the foregoing administrative

investigation, an aggrieved party may commence an action in commorz pleas court alleging an

unlawful discriminatory practice. R.C. §§4112.051 and 4112.99.

Relator Boggs, a defendant in tlie Litigation, is the investigator assigned by the OCRC to

investigate F asanazo's charge.

Fasanaro, upon denial of his occupancy application, submitted to Respondent the OCRC

a written "charge" signed only under "penalty of perjury." In the process of said investigation

Relaters subjected Intervenor to any number of notices, procedures, and burdens. None of said

notices, procedures, and burdens were lawful because the jurisdiction of the OCRC can only be

invoked by charges made in writing under oath.

-3-



By its enactment and adoption of Ohio Adm. Code ("OAC°') §4112-3-01(B)(2),2 the

OCR.C purported to lessen the dignity of the signature required on a charge from "under oath," as

required by R.C. §§4112.04(A)(6), 4112.05(B)(2) and 4I12.05(B)(2), to a signature "under

peixalty of perjury." OAC §4112-3-01(13)(2) is ineffective as being in direct conflict with said

statutes.

Time after time the state of Ohio has successfully argued that statements signed "under

penalty of perjury" are not signed "under oath."3 Time after time this Court and others have

consistently ruled that statements signed "under penalty of perjury" are not signed "under oath."4

The "charge" filed by Fasanaro, having been signed "under penalty of perjury," albeit

ostensibly permitted by OAC §4112-3-01(B)(2) was insufficient to invoke the preliminary

investigation by Relators. As a matter of law, Relator the OCRC did not even have the

jurisdiction to "receive" a charge not signed under oath. R.C. 4112.04(A)(6).

z"For charges that allege a violation ... of division (H) of section 4112.02 of the Revised Code,
the charge shall be in writing, the original being signed and affirmed by the complainant. The
affizination shall state: `I declare under penalty of perjury that the foregoing is true and

carrect."' OAC §4112-3-01(B)(2). [Emphasis supplied.]
3 See, e.g., Youngstown Steel Door Co. v. Kosydar, 33 Ohio App. 2d 277,279 (Cuyahoga County
1973) (letter to Department of Taxation. signed "Under the penalties of perjury" held not to have
been signed under oath and, therefore, insufficient to invoke the jurisdiction of the
Departngent); Watley v. Ohio State Adult Parole Auth., 2006-Ohio-2745, NaN-P12 (Franklin
County June 1, 2006) (citing Toledo Bar Assn. v. Neller, 102 Ohio St. 3d 1234, 2004 Ohio 2895,
at P1, 809 N.E.2d 1152, court held that where affidavit, i.e., declaration under oath, is required,
but a statement is instead signed under penalty of perjury pursuant to 28 USC 1746, it is not a
statement made "under oath" thereby depriving the court of jurisdiction); and Ohio ex rel.

1'rawick v. Trumbull C'of•r. Inst., 2012-Ohio-5839, NaN-P16 (Trumull County Dec. 10, 2012)

(citing Toledo Bar Assn. v. Neller, "only a written declaration made under oath before a proper
officer qualifies as an `affidavit,"' i. e., a statement under oath).

4 Toledo Bar Ass°n v. Neller, 102 Ohio St. 3d 1234, 1236, 2004-Ohio-2895,T,22. An affidavit is
a "written declaration under oatli," R.C. 2319.02, not a written declaration under signed under
penalty of perjury.
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Intervenor originally cooperated in the illegal and ultra vires -investigation through its

fixrther initial mediation process which process itself further violates R.C. Chap. 4112 and the

relevant provisions of the Ohio Administrative Code. Jurisdiction cannot be created by

Intervenor's participation, and it is sometimes more economical to submit to an unwarranted

governxnental intrusion than it is to fight it. However, when lntervenor received a purported

subpoena seeking, inter alia, "a list of all three hundred sixty (360) current residents including

complete name, address, phone number and move in date," {T134a),5 which further imposed upon

Intervenor the duty to allow a deposition to be conducted within its business premises, Intervenor

filed the Litigation. {¶41 (i - vii)} Due to the fact that Irltervenor had previ.ously been subjected

to similar illegal investigations by the OCRC, and Tntervenor contiziues to manage approximately

3,000 suites in Ohio, {T42}, Intervenor sought injunctive relief to enjoin the illegal and ultra

vires investigation, and declaratory relief as to the lawfulness and propriety of other investigatory

steps and procedures undertaken by Relators during either the Fasanaro or any future lawful

iiivestigation.s. Given tliat the civil penalties for the unlawful discriminatory practice of housing

discrimination far exceed those for criminal viUlation. of the same laws, which criminal violations

involve more egregious conduct, Intervenor is entitled to such declaratory relief under all

circumstances.

Respondent, a judge of the common pleas court, a tribunal of general jurisdiction capable

of determining his own jurisdiction, overruled Relators' motion to dismiss. As here, Relators

contended that Respondent patently and u.nambiguously lacked subject matter jurisdiction

because the Litigation by-passed a "special statutory proceeding" then pending within the

jurisdiction of the OCRC.

5 Denotes paragraph number in that which Relators refer to as Intervenor's "complaint."
Coxnplaint Exhibit l. to Exhibit A.
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Given that it is empowered only to receive, investigate, or pass upon charges made in

writing under oath, it is the OCRC which patently and unambiguously lacks subject matter

jurisdiction. Moreover, as the name of the "special statutory proceeding" deference rule

("De,f'erence Rule") implies, a prerequisite to its invocation is the existence of some adjudicatory

proceeding which is patently absent during the current illegal and ultra vires investigatory stage.

R.C. 4112.05(B)(2). Ironically, even were this matter in the adjudicatory stage the OCRC's

jurisdiction over such adjudications is not exclusive. Relators can thus prove no set of facts in

support of their claim that would entitle them to relief. In fact, that which is presented is a matter

of law. Accordingly, Intervenor is entitled to Judgment on the Pleadings. Relators' conduct is

not above the scrutiny of the common pleas court.

III. Intervenor is entitled to Judgment on the Pleadings.

A. Relators' affidavit is facially incorrect and must be stricken as deficient.

I3espite Relators' affidavit, complaint Exh.ibit A, required by S. Ct. Prac. R. 12.02, that

which is attached to said affidavit as Exb.ibit 1, which Exlzibit con:tains neither Respondent's

name a judge nor the conimon pleas court case number assigned, is not that to which affiant has

swom it is, namely: Intervenor's "amended complaint" filed on January 20, 2014. It is instead

an unfiled courtesy copy of Intervenor's original complaint, albeit without its incorporated and

attached exhibits which are a part thereof for all purposes per Civ.R. 10(C).

Intervenor's First Amended Complaint, which supersedes and renders Intervenor's

original con,plaint a nullity, is attached to Intervenor's proposed Answer herein. While the

exhibits to the original complaint were incorporated by reference into said First Amended

Complaint by reference, {1(4} and fn. 1, p. 2, they are attached to Intervenor's Answer:
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In addition to being facially incorrect Relators' affidavit for the same reason fails to

specify the details of the claim, Finally, said affidavit fails to affirmatively state that affiant is

competent to testify to all matters stated in the affidavit. S. Ct, Prac. R. 12.02(B)(1) and (I3)(2).

See, also, State ex rel. Sekermestrovich v. City of Ab°on, 90 Ohio St. 3d 536, 538, 740 N.E.2d

252 (2001).

While a true copy of the First Amended Complaint with exhibits is attached to

Intervenor's Answer, the affidavit must be stricken and Judgment on the Pleadings must be

rendered in Intervenor's favor.

B. Even considering Relators' affidavit Intervenor is entitled to Judgment on the

Pleadings.

Relators now bring suit against Respondent seeking a writ of prohibition. To be entitled

to the writ, Relators must establish that (1) Respondent is about to exercise quasi-judicial power,

(2) the exercise of that power is unauthorized by law, and (3) denying the writ will result in

injury for -vvhich no other adequate remedy exists in the ordinary course of law. State ex rel.

Eshleman v. Fornshell, 125 Ohio St. 3d 1, 3 (2010). For want of allegations of elements (2) and

(3) Relators' complaint fails to state a claim.

The first element xnust be conceded. Respondent is exercising his judicial poNver over the

underlying litigation. That said, Intervenor is nonetheless entitled to Judgment on the Pleadings

pursuant to Civ.R. 12(C) and/or a disznissal for failure to state a claim upon which relief may be

granted. See, Civ.R. 12(B)(6) & 12(H)(2).

The four corners of Relators' pleading (conlplaint) includes "for all purposes" the

attachm_ents thereto including, without lim.itation, Intervenor's First Amended Complaint

(hereinafter, simply Intervenor's complaint) in the Litigation, albeit inappropriately without the

exhibits thereto. Civ.R. 10(C) and S. Ct. Prac. R. 12.02(B). See, Exhibit 1 of Relators'
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complaint Exhibit A. Taking all allegations of Relators' complaint as true, Fasanaro filed a

charge with Relator OCRC alleging that Intervenor, a real property management company,

rejected his housing application due, in part, to his disability. Based upon said charge Relator

OCRC began an investigation of Intervenor in the process of which Relator OCRC sought

documentation from l:ntervenor. Said investigation is ongoing. (All of the foregoing alleged in

Relators' complaint, ^j5).

As for Intervenor's complaint, Intervenor alleged as plaintiff in the Litigation that

Fasanaro's charge was "not under oath" [sic], ^, 4, "Fasanaro's charge was facially defective for

want of the required oath," ¶5, a"`charge shall be in writing and under oath,' §4112.05(B)(1),"

T10, upon receiving a charge the commission may initiate a preliminary investigation, ¶11, oaths

can be administered by virtually every employee of the OCRC, T14, OAC §4112-3-01(B)(2)

cannot conflict with R.C. §§4112.04(A)(6), 4112.05(B)(1), or 4112.05(B)(2), ^JT12-13, 17, and

Intervenor's complaint further asked Respondent to take judicial notice of the cited provisions of

the Ohio Administrative Code, ^16, including the aforesaid OAC §4112-3-01(B)(2), which

substitutes for an oath a mere declaration that a charge be signed "... under penalty of perjury," a

strictly federal equivalent to an oath pursuant to 28 USC § 1746,T18.

With the foregoing allegations taken as true, Relators cannot prevail because they cannot

muster any set of facts by which to overcome the conclusion that for want of a charge signed

"under oath" Relators patently and unambiguously lack jurisdiction over the Fasanaro

matter. "Thus, Civ.R. 12(C) requires a determination that no material faciual issues exist and

that the movant is entitled to judgment as a matter of law." State ex rel. Allidwest Pride IV, Inc.

v. Pontious, 75 Ohio St. 3d 565, 569-570 (1996).
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IV. Summary of Intervenor's argument.

As a creature of statute the OCRC only has the powers conferred by statLite. Thus, it can

only "Receive, investigate, and pass upon written charges made under oath of unlawful

discriminatoz-y practices." R.C. 4112.04(A)(6)(with emphasis added). Concoanitantly, "[a]ny

person may file a charge with the com.mission" but "the charge shall be in writing and under

oath." R.C.4112.05(13)(1).

Fasanaro's cllarge, albeit deficient in other subjective regards, is objectively deficient

because a signature "under penalty of perjury" is not a signature under oath. In the absence of a

written charge under oath no jurisdiction is conferred upon the OCRC.6 Powell v. Ohio Civil

Rights Com., 51 Ohio App. 2d 197 (Franklin County 1976), syllabus. See, also, EEOC v. Shell

Oil Co., 466 U.S. 54, 64-65 (1984) (a charge under oath is a jurisdictional prerequisite to the

issuance of a subpoena; investigative authority is tied to charges filed with the Commission).

That Intezvenor did not immediately object immediately is of no consequence. Lack of

jurisdiction cannot be conferred by stipulation or waived. See, e.g., State ex f•el.Slsgardale

Foods, Iiac. v. Indiistrial Comrn'n, 90 Ohio St. 3d 383, 385-386 (2000).

Whilc the dignity of Fasanaro's signature, i.e., "under penalty of perjury" appears to

conlply with OAC', §4112-3-01(B)(2), it patently and unambiguously not "under oath." It is a

given that the OCRC caiinot by means of an administrative rule vary the jurisdictional

requirement of an oath required by the General Assembly. See, e.g., State ex rel. Am. Legion

Post 25 v. Ohio Civ. Rights Comm'n, 117 Ohio St. 3d 441. (2008). The substitution of a lesser

6 "The jurisdiction of such officials and tribunals must be invoked in the nianner prescribed by
statute, and their proceedings must be in accordance with valid statutory requirements. They * *
* can not dispense with the essential forms of procedure which condition their statutory powers,
or have been prescribed for the purpose of investing them with power to act." Youjagstown Steel

Door Co. v. Kosydar, 33 Ohio App. 2d 277, 279-280 (Cuyalioga County 1973).
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dignity for the signature on a charge alleging an unlawful discriminatoiy practice of housing

discrimination impernxissibly conflicts with said statutes. Id.

To be clear: "it is no small thing to be called upon to respond" to discrimination charges.

Edelman u. Lynchburg College, 535 U.S. 106, 115 (2002). Unlike the OCRC which can only

receive written charges made under oath, the EEOC nonetheless requires a "verified charge

before the agency will require a response from the einployer." Id., fn. 9.

In light of the patent and unambiguous lack of jurisdiction, Intervenor filed suit for

injunctive and declaratory rel.ief. That case is pending before Respondent. Relators rely on the

Deference Rule to support their claim that it is instead Respondent, who patently and

unambiguously lacks jurisdiction to proceed with the Litigation. By that rule "it is always

inappropriate for courts to grant declaratory judgments and injunctions that attempt to resolve

nzatters committed to special statutory proceedings ...." State ex re1. Smitli v. Frost, 74 Ohio St.

3d 107, 112 (1995), [Emphasis supplied.] However, the rule only applies where the forum

conducting the special statutory proceeding "has exclusive authority over" the matters so

committed to it. State ex rel. Taft v. Court of Carnmon Pleas, 63 Ohio St. 3d 190, 195 (1992).

[Emphasis supplied.] Because there is no special statutory proceeding pending Relators' reliance

on that rule is misplaced. Intervenor seeks no relief from Respondent over "matters committed

to a special statutory proceeding." Moreover, wl-ienever proceedings involving unlawful

discriminatory practices involving housing discrimination do lawfully materialize the OCRC's

jurisdiction over "matters committed" to it is not exclusive.

As the word "proceeding" implies, there must be a pending adjudicatory process. The

Fasanaro matter is now in the preliminary investigative stage - albeit without jluisdiction. The

adjud`zcatory stage will not reached, if reached at all, until a complaint is issued which alleges the
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commission of an unlawful discri_minatory practice. R.C. 4112.05(B)(5). The adjudicatory

jurisdiction of the OCRC over a complaint alleging an unlawful discriminatory practice is not

exclusive. Any party - including Intervenor as a respondent - can elect to have the complaint

adjudicated in the common pleas court. R.C. §54112.45(B)(5) and 4112.051(A)(2). ln fact, the

charging party has the right to initiate its own litigation at any time

within one year after the alleged unlawful discriminatory practice was committed," R.C.

4112.05(13)(1), and may do so even while a lawful administrative investigation is pending.

In every event, the matter conunitted to the administrative or judicial forum is whether or

not "the respondent has engaged in, or is engaging, any unlawful discriminatory practice." R.C.

4112.05(G). [Emphasis supplied.] Intervenor's First Amended Complaint before

Respondent seeks no declaration whatsoever as to any "matter committed to a speciai

statutory proceeding" There is thus no special statutory proceeding being by-passed.

Intervenor seeks to enjoin Relators' illegal and ultra vires investigation. The OCRC's

conduct is not above the scrutiny implicit under Ohio's constitutional scheme of checks and

balances. Intervenor further asks Respondent to declare the lawfulness of any number of other

investigatory steps taken by Relators. The relief sought is well with the subject matter

jurisdiction of Respondent.

On the other hand, the OCRC cannot issue declaratory judgments or injunctive relief.

Nor is an appeal of any ultin7ate unlawful and ultra vires finding by the OCRC under R.C.

4112.06 of any value or detriment to Intervenor. The availability of such an appeal is not an

adequate remedy at law which could depi-ive Intervenor of declaratory or injunctive relief.

"[W]hether or not the availability of an appeal from the commission's findings constitutes an

adequate remedy at law is immaterial in liglit of the commission's unambiguous lack of
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jurisdiction and the principle announced in State, ex rel. Aclanas v. Gusweiler (1972), 30 Ohio

St. 2d 326, 285 N.E. 2d 22." State ex rel. Republic Steel Corp. v. Ohio Civil Rights Com., 44 Ohio

St. 2d 178, 815 (1975).

For a writ of prohibition to issue, the exercise of judicial power by Respondent inust be

unautliorized by law. Respondent has jurisdiction; the OCRC does not. Respondent, a judge of

the conunon pleas court, a tribunal of general jurisdiction, can determine his court's own

jurisdiction. Respondent has done so by overruling Relators' motion to dismiss. Relator OCRC

has no jurisdiction.

Having failed to persuade Respondent that is has jurisdiction to investigate Intervenor, or

that the Deference Rule applies, Relators now make a rather transparent attempt to expand. the

doctrine beyond "special statutory proceedings" which must clearly be of an adjudicative nature,

to now cover "an investigatiota governed by speeial statutory procedures," Complaint {1(8}.

One cannot rewrite the law to fit one's facts.

Based upon an unambiguous lack of jurisdiction to ia,vestigate, the absence of a "special

statutory proceeding" being by-pas:5ed, and the fact that Intervenor seeks no declaration relating

to -vvhether Intervenor committed an uzllawd'ul discriminatory practice - the only determination to

be made in any such special statutory proceeding, Intervenor is entitled to judgment on the

pleadings. Relators can prove no set of facts in support of their claim that would entitle them to

relief. No material factual issues exist and Intervenor is entitled to judgment as a matter of law.

V. Respondent's exercise of judicial power is authorized by law.

Relators' carinot adduce any set of facts to overcome the fact that Respondent is a judge

in the Cuyahoga County Court of Coinmon Pleas which is a tribunal having general subject-
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matter jurisdiction in, civil actions, R.C. 2305.01, including the jurisdiction to grant injunctions,

R.C. 2727.03, Civ.R. 65, and to render declaratory judgments. R.C. 2721.02 and Civ. R. 57.

Absent a patent and unambiguous lack of jurisdiction it "can deterrnine its own

jurisdiction, and a party challenging that jurisdiction has an adequate remedy in the ordinary

course of law by appeal. Sec State ex rel. Estate of Hards v. KlammeN, 110 Ohio St. 3d 104,

2006 Ohio 3670, 850 N.E.2d 1197, P 10." State ex rel. Scott v. City of Clevelafzd, 112 Ohio St.

3d 324, 326 (2006). See, also, State ex rel. .Lipiiiski v. Cuyahoga County Common Pleas Court,

74 Ohio St. 3d 19 (1995). Having admitted that Respondent already overruled Relators' Motion

to Dismiss for want jurisdiction, Relators' cornplaint, ^8, the instant complaint must be

dismissed. Relators have the right to appeal.

VI. There is no special statutory proceeding to be by-passed in the -first instance.

Relators claims are limited to, and wliolly dependent upon, the existence of a "special

statutory proceeding." See, Relators' complaint, 115 ("relator ... is an agency seeking to prevent

a eourt from interfering with a special statutory proceeding." (Emphasis added)) For numerous

reason,s there is no such special statutory proceeding to be by-passed in the first instance.

Because Relators can prove no set of facts by which such a special statutory proceeding exists

Intervenor is entitled to judgment on the pleadings as a matter of law.

The Deference Rule is simply stated. "Wliere, however, a specialized statutory remedy is

available in the form of an adjudicatory hearing, a suit seeking declaration of rights which

would bypass, rather than supplement, the legislative scheme ordinarily should not be allowed."

[Citations omitted.] State ex rel. Taft v. Court of Coj*nmofz Pleas, 63 Ohio St. 3d 190, 193

(1992). Taft, at 195, relying on State ex rel. Iris Sales Co. v. Voinovich, 43 Ohio App. 2d 18

(Cu,yahoga County 1975), further defines the Deference Rule (with emphasis added):

-13-



A declaratory judgment action may not -be brought or maintained if there is an
exclusive statutory remedy or procedure, or if exclusive jurisdiction vests in some

agency or some other court in the action presented. See Dayton Transit Conzpany

v. Dayton Power and Light (1937), 57 Ohio App. 299.

The application of the Deference Rule is thus dependent on the existence of an

adjudicatory hearing pending before an admiilist7:ative agency having exclusive jurisdiction

over the matter committed to it in said hearing. All of the requisite elemerits are missing and

Relators can prove no set of facts in support of their claim that would entitled them to relief.

C. The Fasanaro "charge" is not sufficient to invoke the OCRC's jurisdiction.

The jurisdiction of the OCRC can only be invoked in the manner prescribed by statute,

namely: by a "written charge made under oath." R.C. §§411.2.04(A)(6), 4112.05(B)(1) &

4112.05(B)(2). In the absence of a written charge under oath no jurisdiction is conferred upon

the OCRC.7 Powell v. Ohio Civil Rights Com., 51 Ohio App. 2d 197 (Franklin County 1976),

syllabus. See, also, EEOC v. Shell Oil Co., 466 U.S. 54, 64-65 (1984) (a charge under oath is a

jurisdictional prerequisite to the issuance of a subpoena; investigative authority is tied to charges

filed tivith the Commission). There being no written charge under oath Relators' jurisdiction has

not been invoked over the Fasanaro "charge."

1. Only written charges under oath can invoke the jurisdiction of Relators.

On the one hand, the OCRC only has jurisdiction to "Receive, investigate, and pass

upon written charges made under oath of unlawful discriminatory practices."$ R.C.

4112.04(A)(6) [Emphasis supplied.] On the other hand, any person may file a charge with the

7"The jurisdiction of such officials and tribunals must be invoked in the manner prescribed by
statute, and their proceedings must be in accordance with valid statutory requirements. They * *
* can not dispense uith the essential forms of procedure which condition their statutory powers,
or have been prescribed for the purpose of investing them with power to act.'° Youngstown Steel

Door Co. v. Kosydar, 33 Ohio App. 2d 277, 279-280 (Cuyahoga County 1973).
1 "Unlawful discriminatoiy practices' means any act prohibited by section 4112.02, 4112.021, or
4112.022 of the Revised Code.°' R.C. 4112.01(A)(8).
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OCRC alleging an unlaivful discriminatory practice provided that "tlae charge shall be in

writing and under oatla." §4112.05(B)(1).4 That a charge must be under oath is consistently

stated in §§4112.04(A)(6), 4112.05(B)(1), & (B)(2).

The Fasanaro "charge" of housing discrimination is not under oath. Intervenor's

complaint, T1^5, 18. Instead it was made "under penalty of perjury" pursuant to OAC §4112-3-

01(13)(2), which purports to permit a charge of housing discriniination to be instead sigiled

"under penalty of perjury." Such a charge is insufficient to iiivoke the jurisdiction of the OCRC.

See, also, State ex rel. General iIlotors Corp. v. OCRC, 50 Ohio St.2d 111, in which this Court

found a clear and unambiguous lack of jurisdiction for the OCRC's failure to comply with yet

another statutorily required prerequisite.

2. A statement signed "under penalty of perjury" is not signed "under oath."

This Court has repeatedly held that a statement signed "under penalty of perjury" is not

signed "under oath." A statement signed under penalty of perjury may be sufficient for federal

purposes, 28 USC §1746, but does iiot qualify as a statement signed "under oath" in Ohio. See,

e.g., Toledo Bar Ass'n v. Neller, 102 Ohio St. 3d 1234, 1236-1237 (2004), Lisboa v. Kleinman

(In re Donnelly), 134 Ohio St. 3d 1221 (2011), State ex rel, Brown v. Ohio Dep`t of Rehab. &

Corr., 2011 Ohio 5401 (Franklin County Oct. 20, 2011), and State v. Clark, 2007 Ohio 2707,

P18 (1Vlahoning County June 1, 2007).

"In general usage the phrase `under oath' connotes something of the notion that the

declarant is first sworn, or at least, that the oath is administered by someone. 7'liat an oath is to

be udnzinistered has been generally assumed. Cf, Warwick v. State (1874), 25 Ohio St. 21, State

v. Jackson (1880), 36 Ohio St. 281, and State v. Townley (1902), 67 Ohio St. 21. The General

9 The charge must contain a "concise statement of the facts which the complainant believes

indicates an unlawful discriminatory practice." OAC §4112-3-01(C)(3).
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Assembly has indtclged that assumption in creating tlie office of notaty public, and in

ernpoweriBig those wfio hold that office to `administer oatlas required or autlzorized by law.' R.

C. 147.07. ...." Youngstown Steel Door Co. v. Kosydar, 33 Ohio App. 2d 277, 279 (Cuyahoga

County 1973). [Emphasis supplied.]

Just as the General Assembly has indulged the notion that an oath is administered by

creating the office of notary public, it furtller indulged that notion, with respect to the signing

under oath of charges alleging an unlawful discriminatory practice, by authorizing the

appropriate eniployees of the OCRC to administer oaths. R.C. 4112.09. Accordingly, the

jurisdiction of the OCRC has not been invoked by the unswom Fasanaro charge.

3. The OGJ[d:C.' cannot expand its jurisdiction contrary to statute.

Relator the OCRC is by now well aware that an administrative rule cannot conflict with

the Revised Code. State ex rel. Am. Legion Post 25 v. Ohio Civ. Rights Comm'n, 117 Ohio St.

3d 441 (2008). Despite the foregoing the OCRC enacted OAC §4112-3-01(B)(2) by which it

purports to lessen the dignity of the signature on a written charge of housing discrimination

required to invoke its jurisdiction from being signeci. "under oath," as required by as required by

R.C. §§4112.04(A)(6), 4112.05(B)(1) and (B)(2), to being signed "under penalty of perjury."

Because that administrative rule conflicts witli said statutes it is ineffective to expand the

jurisdiction of the OCRC.

As a creature of statute, §4112.04, the OCRC h.as only such jurisdiction as is thus

conferred,1° and it may not, under rules of its own making or otherwise, confer upon itself further

jurisdiction or authority. State ex rel. Byrd v. Sherwood, 140 Ohio St. 173 (1942).

Administrative rules so enacted by the OCRC cannot add to, subtract from, or otherwise conflict

10 State ex rel. McLean v. Industrial Corn. of Ohio, 25 Ohio St. 3d 90, 92 (1986).
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with the Revised Code. State ex rel. ^lnz. Legion Post 25 v. Ohio Civ. Rights Comm`n, 117 Ohio

St. 3d 441 (2008), paragraph 2, syllabus. "[A]n administrative rule that is issued pursuant to

statutory authority has the force of law unless it is unreasonable or conflicts with a statute

covering the same subject matter." Maralgate, L.L.C. v. Greene County Bd. of Revision, 130

Ohio St. 3d 316, 321-322 (2011) (internal citations omitted).

The phrase "under oatli" is not defined in R.C. Chap. 4112. It is not a special phrase or

terrn of art known only to the OCRC, nor one over which the OCRC has "accumulated

substantial expertise." Many statutes require written statements under oath to invoke the

jurisdiction of various a.dministrative bodies. See, e.g., Stanjim Co. v. I3oar°d af.Revision, 38

Ohio St. 2d 233 (1974). OAC §4112-3-01(B)(2) does not supply the definition of "under oath."

Its application would further render worthless R.C. 4112.09, by which virtually every relevant

official of the OCRC is authorized to ad.nniztzster oaths. By viz-tue of the foregoing Fasanaro's

"charge" should never have been "received" by the OCRC in the first place. Relators thus

patently and unambiguously lack jurisdiction over the cLirr°ent investigation.

D. A "special statutory proceeding" contemplates an "adjudicatory hearing,"

Given that Relators' claim is dependent upon the existence of a special statutory

proceeding, the definition of "proceeding" is relevant. As tlle term "proceeding" implies, and as

this Court has repeatedly opined, a special statutoiy proceeding contemplates an adjudicatory

process. There is sin2ply no such pending adjudicatory proceeding within the jurisdiction of

Relators to which Respondent must defer.

G6[T]he term 'proceedings' denotes acts or events taken between the time of commencing

an action at law until the entry of a final judgment by a judicial tribunal. `Proceedings' evokes

a court of law, not the investigatory action taken by police prior to the filing of a complaint or
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a juvenile's initial appearance before a tribunal." In re 11: W., 133 Ollio St. 3d 309, 314 (2012).

[Emphasis supplied.] Here, the Fasanaro "charge" is currently, albeit illegally, in the

"preliminary investigation" stage. See, e.g., Intervenor's coniplaint, ¶34 (request for "a list of all

three htmdred. sixty (360) current residents," etc.) An investigation cannot be a special statutory

proceeding. There is no basis for equating the preliminary investigatory stage of R.elators'

involvement to the adjudicatory stage so as to apply the Deference Rule. While this Court

acknowledged the secretary of state's lack of authority to conduct adjudicatory proceedings, it

nonetheless pointed out that "wlaen" Ms. Brunner issued subpoenas in fiirtherance of her

investigation she did not exercise quasi : judicial authority in issuing them.

Therefore, because no statttte or other pertinent law required the secretary of state
to conduct a hearing resembling a judicial trial wlien she decided to issue the
subpoenas to relators in furtlierance of her investigation of Let®hioVote.org's
2009 campaign-finance report, the secretary of state did not exercise quasi-
judicial authority in issuing them. Scherach, 123 Ohio St.3d 245, 2009 Ohio

5349, P 22-23, 915 N.E.2d 647: Parrott, 1.17 Ohio St.3d 175, 2008 Ohio 813, P 8-
10, 882 N.E.2d 908. [Emphasis supplied.]

State ex rel. I,et®hioVote v. Brunner, 125 Ohio St. 3d 420, 2010-Ohio-1895, ¶20. Similarly,

here there is clearly "no statute or other pertinent law" which at this juncture requires Relators

"to conduct a hearing resembling a judicial trial." See, also, State ex r•el. Taft v. Court of

Conimon Pleas, 63 Ohio St. 3d 190, 193 (1992). "Where, however, a specialized statutory

remedy is available in the form of an adjudicatory hearing, a suit seeking declaration of rights

which would bypass, rather than supplement, the legislative scheme ordinarily should not be

allowed." [Citations omitted.] Taft involved an investigation by the secretary of state. Here,

there is obviously no special statutory proceeding to bypass.
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E. The OCRC's adjudicatory proceedings are not "exclusive."

The power to adjudicate unlawful discriminatory practices of housing discrimination

complaints is not exclusively within the provixice of the OCRC. As this Court stated in Smith v.

Friendship Vill. of Dublin, 92 Ohio St. 3d 503, 506-507 (2001), civil and administrative

"proceedirzgs" are available forums to resolve housing discrimination cases.

The General Assembly has specifically limited an individual's ability to bring

both an administrative and civil proceeding in the context of age

discrimination only. Its exclusion of other fozms of discrimination from

this limitation makes clear that it intended that both remedies be available for

other forms of discrimination.

"The protection of an individual's right to pursue private remedies is too central an aspect

of Ohio's commitment to nondiscrimination to be limited to, or delayed by, an administrative

process." Dworning v. Euclid, 119 Ohio St.3d 83, 2008 Ohio 3318, 892 N.E.2d 420, ^(43.

Should any lawfiil investigation of an unlawful discriminatory practice of housing

discrimination ever ripen into a coanplaint, the charging party and Intervenor, as a respondent,

have an absolute right to elect to have that complaint adjudicated in the common pleas court.

R.C. §§4112.05(B)(5), 4112.051(A)(2). See, also, R.C. 4112.99.

See, also, Greer-Burger v. Teniesi, 116 Ohio St.3d 324, 879 N.E.2d 174, 2007 Ohio

6442, T16, in which this Court held (with emphasis added) that wliere a complaint "raises

genuine issues of material fact," i.e., not "sham" litigation, a standard which Relators have

neither raised nor challenged, the "suit ... shall proceed in court while the proceedings before the

OCRC shall be stayed." Accordingly, even were IZelators' jurisdiction properly invoked, they

simply do not have the requisite exclusive jurisdiction entitling them to the application of the

Deference Rule.
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F. Respondent is not called upon to determine the merits of Fasanaro's "charge."

The Deference Rule is also dependent upon the exclusive jurisdiction of such proceedings

over the matters committed to them. See, e.g., State ex Yel, Smith v. Frost, 74 Ohio St. 3d 107,

112 (1995) ("it is always inappropriate for courts to grant declaratory judgments and injunctions

that attempt to resolve matters conzmitterl to special statutory proceedings ...: '), and Taft, at

195. The matters so committed to a properly investigated and convened adjudicatory hearing

before Relator the OCRC are siniply whether "the respondent has engaged in, or is engaging, any

unlaw,ficl discriminatory practice." R.C. 4112.05(G). [Emphasis supplied.]

Were Fasanaro's charge not jurisdictionally deficient but instead, properly within the

jurisdiction of the OCRC, and were it ever to ripen into the administrative adjudicatory stage,

that which would be decided is whether, "the respondent has engaged in, or is engaging, any

unlawful discriminatofy practice." R.C. 4112.05(G). [Emphasis supplied.] That which is at

issue in the Litigation is the propriety of the conduct of Respondents, not the conduct of

Intervenor. Intervenor seeks no declaration whatsoever as to whether Intervenor committed an

underlying unlawful discriminatory practice of housing discrimination. Given that the OCRC

cannot issue declaratory judgments or injunctive relief, and Respondent is not being called upon

to determine the merits of Fasanaro's "charge," there is no special statutory proceeding being by-

passed in the first instance.

VII. Respondent has jurisdiction over Intervenor's declaratory judgment claims.

Intervenor seeks a declaration as to the lawfizlness and constitutionality of Relators'

conduct. The propriety of such declaratory judgment actions has been consistently sustained.

See, State ex rel. Holcomb v. Wurst, 63 Ohio App. 3d 629, 632 (Butler County 1989)

("However, the present case does not involve the application of a tax law to a particular parcel of
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real property, thus the special statutory jurisdiction of the Tax Coznmissioner is not involved

here. Holcomb contests the constitutionality of the entire plan for interior inspection of

homes. Declaratory relief is appropriate to determine the constitutionality of the

governmental action. See Katzenbach v. McClung (1964), 379 U.S. 294, 85 S.Ct. 377, 13

L.Ed.2d 290."), and State ex Yel. Abx Air v. Ringland, 150 Ohio App. 3d 194, 199 (Ohio Ct.

App., Clinton County 2002) ("The common pleas court is not being asked to correct

property values or assess taxation amounts; rather, the court is being asked to decide

whether the procedures set forth in R.C. 3735.65 et seq. were properly complied with. A

reading of these statutes gives no indication that they are to be exclusively interpreted and

applied by the Ohio Tax Commissioner, although the commissioner clearly has jurisdiction to do

so under Zaino.")

There is a current real controversy which the declaratory judgment sought will resolve.

That said, hitervenor is also entitled to a declaration with respect to its rights vis a vis any future

investigations by the OCRC in similar situations, i.e., where a charge is similarly not under oath,

fails to allege an unlawful discriminatory practice, fails to contain the requisite concise statement

of un.d.erlying facts on which the charge is based, as well as where even a lawful investigation is

sidetracked by unauthorized mediation or premature conciliatory efforts. Given the penalties

for both failure to cooperate in an investigation, e.g., an award of punitive damages, OAC

§4112-6-02 and §4112.05(G), lnteivenor states valid claims for declaratory judgment and

injunctive relief.

Declaratory relief is clearly available to Intervenor under the analysis set forth in State ex

rel. Taft v. Court of Common Pleas, 63 Ohio St. 3d 190 (1992). Under 7'c ,̂ft, one has standing to
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bring a declaratory judgment action where civil fmes just as severe as criminal fines for the same

offense can be imposed, as follows (with emphasis added):

In Peltz v. South Euclid (1967), 11 Ohio St.2d 128, 40 0.0.2d 129, 228 N.E.2d

320, paragraph one of the syllabus, we held that a person has standing to bring

a declaratory judgment action concerning criminal municipal ordinances

without first having had to violate the ordinances. Pack v. Cleveland (1982), 1

Ohio St.3d 129, 1 OBR 166, 438 N.E.2d 434, paragraph one of the syllabus,

extended this holding to state criminal statutes. We see no reason why Peltz and

Pack should not apply with equal force to prosecutions before the

commission that may result in civil fines just as severe as criminal fines for

the same offenses, or may result in criminal prosecution after the hearing before

the cornmission via referral for prosecution by the commission.

Id., 196. Given that civil fines for violating the provisions of R.C. Chap. 4112 far exceed

penalties for lesser criminal offenses, Intervenor has standing to bring its declaratory judgment

action not only with respect to the current investigation by defendants, but also with respect to

future investigatiolis.

The $10,000.00 statutory cap on punitive damages awardable under §4112.05(G)(1)(a)

far exceeds the $5,000.00 statutory cap of §2929.29(A)(8) on fines for the first degree

misdemeanor criminal violation by an organization. for interiering with housing per R.C.

2927.03(A), despite the fact that said criminal violations involve more egregious conduct. The

$10,000.00 statutory cap on punitive damages awardable under § 4112.05(G)(1)(a) far exceeds

the $1,000.00 statutory cap of R.C. 2929.28(A)(2)(a)(i) on fines for the first degree misdemeanor

criminal violation by an individual for interfering with housing per R.C. 2927.03(A), despite the

fact that said criminal violations involve more egregious conduct. Because the R.C. 4112.05

administrative proceedings are not of the same type of proceedings held as exclusive by the Ohio

Supreme Court, and further, because Intervenor, as respondent in such administrative

finesproceedings, is subject to the imposition of civil damages far more severe than the criminal
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applicable to even more egreRious criminal conduct, which punitive damages are based, in part,

on a respondent's failure to cooperate in an investigatioZ l, OAC §4112-6-02 and §4112.05(G),

declaratory relief is available to Intervenor under Taft.

"Once the Commission receives a charge it has the discretion to decide whether or not to

initiate an investigation," citing State ex rel. Westbrook v. Ohio Civil Rights Coni., 17 Ohio St.

3d 215 (1985). But the OCRC ignores the fact that the Fasanaro "charge" is not a charge which

the OCRC is authorized to receive, let alone investigate. §4112.04(A)(6). The OCRC has no

discretion as to whether it may receive and investigate a charge not made "under oath."

VIII. Relators have an adequate remedy at law.

Relators fail to acknowledge the adequacy of their right to appeal any adverse ruling by

Respondent, Fasanaro's right to proceed independently with an action pursuant to R.C. 4112.051

or R.C. 4112.99, or the existence of other obvious and available means by which avail

themselves of an adequate remedy in the ordinary course of law. Such adequate remedies can be

readily found within R.C. Chap. 411.2 itself. It is not Intexvenor's burden to advise Relators

thereof The mere existence of such remedies deprives Relators of entitlemeiit to the writ of

prohibition sought.

IX. Conclusion.

For the reasons set out above, Relators can adduce no set of facts by which they could be

entitled to judgment. According, Intervenor is entitled to Judgment on the Pleadings in its favor

thereby dismissing Relators' complaint.
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Respectfitlly^ubmmi ed,

PaOM . Greenberger - #30736
BERNS, OCKNER & GREENBERGER, LLC
3733 Park East Drive - Suite 200
Beachwood, Ohio 44122-4334
216-831-8838
FAX - 216-464-4489
E-mail: pgreenbergeroabertisockner.com

CERTIFICATE OF SERVICE

Pursuant to S. Ct. Prac. R. 3.11(B)(1) & (C)(1), a copy of the foregoing has been
forwarded by e-mail to opposing counsel Eric E. Murphy, Esq., attorney for Relators, at
eric.n2urphy@ohioattorneygeneral.gov and to Charles E. Hannan, Esq., attorney for Respondent,
at channan@prosecutor
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