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STATEMENT OF SUBSTANTIAL CONSTIUTIONAL QUESTION AND ISSUE OF
PUBLIC AND GREAT CENEI2AL IMPORTANCE

A. Introduction

The Tenth District decided this case based on an erroneous application of the one-subject

rule (Section 15(D), Ai-ticle II) of Ohio's Constitution that, if permitted to stand, threatens to

invalidate the entirety of Am. Sub. H.B. 153, a biennial budget bill duly enacted by the General

Assembly. Specifically, the Court declared that amendments to Ohio's long standing regulatory

scheme in R.C. 9.06, go^.=erning privatized prisons, and the enactment of Section 753.10,

permitting the sale of state prisons, has no rational connection to State funding; Plaintiffs seek,

in pertinent part, invalidation of the bill in its entirety; return of revenue generated by the State

throul;h the sale of a prison; or in the alternative, invalidation of the alleged offending

provisions.

'I'he Tenth District's Order and Opinion, and reversal of the Franklin County Court of

Common Pleas judgment entry granting Defendants-Appellants' motion to dismiss, raises a

substantial constitutional question and implicates an issue of public and great general

importance.

B. Tenth District'snecision Raises a Substantial Constitutional Question
Regarding the Proper Interpretation and Application of the One-Subject
Rule of the Ohio Constitution.

The Court should hear this case because it involves a question of the proper interpretation

and application of the Ohio Constitution's one-subject rule and the potential invalidation of an

act of the General Assembly. This kind of interference with the separation of powers merits

heavy scrutiny by this Court, see State v. Bloomer, 122 Ohio St. 3d 200, 210, 2009-Ohio-2462,

909 N.E.2d 1254 at fi48, and its constitutional importance is demonstrated by the number of

times this Co«.rt has examined one-subject challenges in recent years. See e.g. Id.; State ex rel.
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Ohio Civ. Serv: Emps. Ass'n v. State Finp. Relations Bd., 104 Ohio St. 3d 122, 2004-Ohio-6363,

818 N.E.2d 688; Simmons-Harris v. Goff, 86 Ohio St. 3d 1, 711 N.E.2d 203 (1999); Hoover v,

Franklin Cnt-y. Bcl: of Commr's, 19 Ohio St. 3d 1, 482 N.E.2d 575 (1985).

The significance of the separation of powers and deference for the coordinate branches of

government has long been considered a priority in Ohio jurisprudence. This Court has a long

history of ensuring the General Assembly is given "great latitude in enacting comprehensive

legislation," treatiiig the one-subject rule as predominantly directory, and limiting the courts' role

in its enforcement. Bloayner, 2009-Ohio-2462 at^,48. In applying the one-subject rule, "every

presumption in favor of the enactment's validity should be indulged," and the courts should

refrain from taking action unless the inclusion of the subject provisions in the bill is "manifestly

gross and fraudulent.°" Id. at 1;"^1 48-49.

By ovei-turning the trial court's dismissal of Plaintiffs one-subject rule claim, the Teiith

District's decision defies the "laudible aim of judicial non-interference in the legislative process"

and unnecessarily restricts the scope and operation of duly enacted laws intended to address

serious financial problems with necessary, comprehensive reform. See State exrel Dix.v.

Celeste, I I Ohio St. 3d 141, 144, 464 ?N.S.2d 153 (1984). Moreover, by remanding this case for

an evidentiary hearing and essentially requiring a line-by-line review of the bill for evidence of

"logrolling" (see App. Op. at C^; 24), the Tenth District's decision threatens excessive

entanglement between the judicial and legislative braixch. The Court has cautioned that if the

courts were allowed "to look beyond the four corners of a bill and inquire into the doings of

legislators," the result would be "entanglement with the legislative process that far exceeds any

legitimate judicial function." In re Nowak, 104 Ohio St.3d 466, 2004-Ohio-6777, 820 N.E:2d
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335, at ^j 72.Accordingly, this case raises an important and recurring constitutional question that

should be reviewed by this Court.

C. The Tenth District's Decision Impairs the General Assembly and Undercuts
tlie Trust Ohioans Place in Duly Enacted Law.

In addition to raising a substantial constitutional question, the Tenth District's decision

greatly impacts the ability of Ohio citizens to rely on duly enacted laws of the legislature. This

Court has long recognized the substantial impact of one-subject rule challenges stating that they

potentially sezve to "nullify many statutes which the courts and the people of the state have

hitherto regarded as valid, and have governed themselves accordingly in their transactions."

Lehman v. McBride, 15 Ohio St. 573, 605 (1863). Indeed, the long tradition of judicial restraint

regarding the one-subject rule is intended to prevent the "vast uncertainty regarding the statutory

laws upon which all have relied." See State ex hel Dix., supra at 144.

In the present action, the impact of the uncertainty created by the constitutional challenge

is magnified exponentially because the legislation at issue is a biennial budget bill. See

LetQhioVote.org v. Brunner, 123 Ohio St. 3d 322, 2009-Ohio-4900, 916 N.E. 462 at ^ I

(recognizing that challenge to budget bill raised "important question"); id. ¶T 71-73 (Pfeifer, J.,

dissenting) (noting importance of "certainty in Ohio's budget"). Budget bills, by necessity,

contain nunZerous topics joined together by the common thread of appropriations. State ex rel.

Ohio Civ. Serv. En2ployees Ass'n.,AFSCMELocal 11, AFL-CIO v. State Frnlaloyees Relations

Bd, 104 Ohio St.3d 122, 2004-Ohio-6363, 818 N.H. 2d 688 at ^130. These bills affect the

decisions of all state agencies and of the third parties contracting with state agencies over a

period of two years. State agencies must be able to rely on the funding appropriated to them and

to make decisions based on those appropriations; and third parties need assurance that their state

contracts will be honored if they perform in accordance with their terms. For example, in this
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case, Plaintiffs seek to have the State Defendants return the nearly $73 million received from the

sale of a prison more than a year and a half ago. Compl. at f^(1, 160(H). Those funds were

distributed long ago and have been relied upon by other state programs. '1'o require their return

at this point will necessarily impact those agencies as well as the Ohio citizens that rely on them.

Similarly, Defendants Management & Training Corporation (MTC) and Corrections Corporation

of America (CCA) relied on the authority of the State to enter contracts for the operation and

management of prisons under R.C. 9.06 - a statute that had been in force for more than 16 years

preceding Am. Sub. H.B. 153 - and the enactment Section 753.10 respectively. Based on the

reliance, MTC entered uito an operating and management (O&M) agreement to operate North

Central Correctional :Institution (NCCI) in Marion, Ohio, and CCA purchased Lake Erie

Correctional Facility in Conneaut, Ohio (LECF). MTC has now been operating the NCCI

facility for more than two (2) years and relies on the income generated by operating this facility

in its internal budgeting and business planning.

Further expounding the public impact of his case is the fact that the Tenth District

allowed Plaintiffs to proceed with their efforts to strike down the 3,000-page budget bill "in its

entirety." Compl. at ^ 160(A); see App. Op. 23. In particular, the court noted that the

complaint satisfied relevant pleading standards when it alleged that the "entire bill was

unconstitutional" and cited several allegedly dissimilar provisions. App. Op. ^K^ 23-24. The

Court should review this case before such proceedings exacerbate the problematic uncertainty.

Finally, the Tenth District's holding creates substantial uncertainty regarding future

budgets. Prior to the Tenth District's decision, it was well settled law that "as long as a common

purpose or relationship exists between topics, the mere fact that a bill embraces more than one

topic will not be fatal," Blooyner, 2009-Ohio-2462 ¶49, and that provisions sufficiently related to
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the core subject of revenues and expenditures are justifiably included in an appropriations bill.

:S'ee ComTech Sys., Inc. v. Limbach, 59 Ohio St. 3d 96, 99, 570 N.E.2d 1089 (1991) (rejecting

one-subject challenge to tax in appropriations bill because "the tax funds government operations

described elsewhere in the Act"); &e ^State ex f°el. Ohio Roarndtable v. Taft, No. 02AP911, 2003-

Ohio-3340 fi 50 (10th Dist.); Riverside v. ^S'tate, 190 Ohio App. 3d 765, 2010-Jhio-5868144

(10th Dist.) (noting that "provisions in appropriations bills directly related to taxation and

revenue generation have survived one-subject scrutiny"). The General Assembly has hitherto

relied on this authority to enact comprehensive reform. The Tenth District's decision, however,

contradicts this precedent and creates uncertainty regarding the permissible scope of Ohio budget

bills. Without clarification from this Court, the appellate court's decision could severely hinder

theabilitv of the General Assembly to efficiently and effectively manage Ohio's future budgets.

Accordingly, '.V1TC respectfully requests this Honorable Court to accept jurisdiction to

decide these important questions and reverse the decision of the Tenth I)istrict below.

STATEMEN'[` OF THE CASE AND FACTS

The significance of the constitutional questions and importance of the issues in this case

is best understood within the context of the facts that give rise to the action.

A. History of Prison-Privatization in Ohio Law

On September 29, 1995, the 121St Genei:al Assembly passed Am. Sub. H.B.1 17, a general

appropriations bill aimed at addressing Ohio's budgetary issues. S'ee 1215" Gen. Assembly Am.

Sub. H.B.117. The stated subject in the title of the bill was "to make appropriations for the

biennium * * * and to provid:e for the authorization and conditions for the operation of state

programs." Id. Specifically, this bill authorized the State of Ohio to enter into contracts with

private companies, for the purposes of operating and managing Ohio's prisons under a new
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Revised Code section, 9.06. Id. The significant budgetary savings were ensured through R.C.

9.06(A)(4), which required a minimum operational savings of. 5% to Ohio tax payers.

Pursuant to this authority, the State of Ohio began privatizing prisons in the year 2000.

The statute was thereafter revisited and the regulatory scheme amended via appropriations bills

in 1997, 1999, 2001, and 2009. See R.C, 9.06. The Constitutionality of the inclusion of R,C.

9,06 in 1995 in an appropriations bill and the subsequent amendm.ents to the law and regulations

contained therein via appropriations bills is unquestioned.

B. Ohio's Financial Crisis and the Passing of the Bill at Issue in this
Litigation: Am. Sub. H.B. 153

In 2011, the State of Ohio had a fiscal problem of immense implications. The State,

absent drastic changes in operatioils or increased revenue, faced an eight billion dollar deficit, an

amount unequaled in Ohio history. (Com. Pls. Dec., i1-CV-10647, at p.2). Accordingly, on

July 30, 2012, Governor John R. Kasich signed Am. Sub. H.B. 153, Ohio's 2012-2013 budget

bill aimed, in part, at increasing governmental efficiency and minimizing the cost of running

prisons in tl-ie State. Specifically, regarding the execution of O&M contracts, Am. Sub. H.B. 153

amended the existing R.C. 9.06 to remove an initial two-year limit for management contracts,

and increased the number of potential bidders by removing an accreditation requirement. See

Am. Sub. H.B. 153 changes to 9.06 (A)(1); (A)(3)(a); (B)(1). In addition, Am. Sub. H.B. 153

enacted Section 753,10 authorizing the Department of Rehabilitation and Corrections (DRC) to

getierate new revenue by entering into contracts for the sale of facilities to private contractors.

See Section 753.10 et seq. The bill expanded the time-tested regulatory scheme under 9.06 to

cover these new agreements. Section 753.10( )(1); R.C. 9.06(J)-(K). These provisions sought

to reduce the State's operating costs and to produce a new source of revenue for the state

treasury.
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A reading of the statute reveals clear connections to Ohio's budgetary issues. "I'he

expanded rules and regulations mandate that both O&M and sales contracts realize a minimum

of 5% savings to the state's operating budget. See R.C. 9.06 (A)(4); 9.06(J). In addition, Section

753.10 requires all proceeds from the sale of the prison facilities to be deposited into the state

treasury to redeem or defease the Adult and Juvenile Correctional Facilities Bond Retirement

Fund; with all remaining revenues to be deposited into the General Revenue Fund. See Section

753.10. The overall result is revenue into the State coffers and a reduction in necessary

appropriations to the DRC for operation of State prisons.

C. Relying on the 15 year Precedent of R.C. 9.06 as Amended under Am.
Sub. H.B. 153, the State Privatized Two Prisons

After the passing of the appropriations bill, the State of Ohio sought. to privatize

previously state-run correctional facilities, NCCI and LECF. MTC, relying on the State's

authority under same, entered into an O&M agreement to operate and manage the prison.

(Compl., ^, 2). On December 19, 2011, the State sold LECF to CCA for nearly $73 million.

(Compl, 1). As a result of these contracts, the State retained ownership of NCCI, but MT'C now

manages the operations of the facility. CCA both owns and operates LECF.

I). The Trial Court Found Am. Sub. H.B. 153 Did Not Violate Ohio's One-
Subject Rule

Plaintiffs originally filed suit on August 25, 2011 alleging, in part that Am. Sub. H.B. 153

was unconstitutional because it violated the one-subject rule set forth in Article II Section 15(D)

of the Ohio Constitution. The plaintiffs sought a Temporary Restraining Order to prohibit the

State of Ohio from acting under R.C. 9.06 and Section 753.10 to privatize any of the State's

prisons. On August 31, 2011, the trial court denied Plaintiffs Motion for a"1'RO holding, in
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pertinent part, that the challenged portions of Am. Sub. H.B, 153 did not violate the one-subject

rule.

On December 5, 2011, the State tiled its Motion for Judgment on the Pleadings

contemporaneously with their Motion for Summary Judgment. Rather than oppose these

Motions, the plaintiffs dismissed the case pursuant to Civ. R. 41(A).

Plaintiffs re-filed their Complaint on July 9, 2012, again alleging, in part, that Am. Sub.

H.B. 153 violates the one-subject rule of the Ohio Constitution. (^`re Compl. at ¶1;4, 122-133).

Once again Plaintiffs sought declaratory judgment relief, requesting in part: (1) the Court to void

and cancel contacts between thc State of Ohio and MTC made pursuant to R.C. 9.06, and the

State and CCA made pursuant to Section 753.10; (2) that the revenue generated from the sale of

LECF be returned; and (3) that the bill be declared invalid in its entirety; or in the alternative,

that any offending provisions be severed. (Id. at ^, 160).

On September 7, 2012, the State filed its Motion to Dismiss the Complaint. On

November 20, 2012, the trial court granted the State's Motion. In so doing, the court provided

detailed rulingsregarding the primary contentions in Plaintiffs' Complaint holding, in pertinent

part:

(1) The prison privatization portions of Am. Sub. H.B. 153 are not in
violation of the One-subject Rule.

(2) Whether the other sections of Am. Sub. H.B. 153 cited by Plaintiffs
are actually in violation of the One-subject Rule does not affect the
outcome regarding the prison privatization portions of this bill (which
is what Plaintiffs' action is really about).

See Stcite ex T el. Ohio Civ. Serv. Emps. Ass'n v. Ohio, No. 12-CV-8716, at 25 (Ohio Ct. Com. PI.

Nov. 20, 2012). The Court further ruled on and dismissed all other claims in Plaintiffs'

Complaint without opinion. Icl.
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E. The Tenth District Reversed and Remanded the Case for an. Evidentiary
Hearing to Determine the Validity of Am. Sub. H.B. 153 on a Provision-
by-Provision Basis.

The Plaintiffs then timely filed a notice of Appeal, Following briefing and oral argument,

the Tenth District rejected all of Plaintiffs' claims in a 3-0 decision; except the allegations a

violation of the one-subject rule. App. Op. 8-51. Relying on a right-of-referendum case for

its definition of "appropriations," State ex reZ. LetOhaoVote. org v. Brunner, supra, the court

found that the amendments to R.C, 9.06 and enactment of Section 753.10 were unrelated to the

purpose of Am. Sub. H.B. 153. Id. at !,1115. Specifically, the court held that while "the sale of

state prisons no doubt impacts the state budget in some fashion," their inclusion in an

appropriations bill would "`render[ ] the one-subject rule meaningless in the context of

appropriations bills because virtually any statute arguably impacts the state budget, even if only

tenuously. "' App. Op. ¶ 20 (internal citation omitted). The court filrther held that R.C. 9.06 and

753.10 were "significant and substantive," but were little more than "riders" to the bill as a

whole. Id. '!; 21. Accordingly, the court saw "no rational reason" for combining the prison-

privatization measures in the budget bill. Id. ^^,2?.

In addition to the foregoing, the court noted that Plaintiff's Complaint "listed several

examples of provisions" in Am. Sub. I-I.B. 153 that "they alleged were violative of the one-

subject rule," and on this basis Plaintiffs claimed the entire bill must be invalidated. Id. at ¶23.

The court held these allegations "complied with the notice-pleading requirements in Civ, R.

8(A)." Id. Accordingly, the court remanded the case, ordering the trial court to hold an

evidentiary hearing to determine whether the bill had a single subject and, if so, to investigate

evidence of "logrolling" on a section by section basis and to sever all offending provisions:

If, after holding an evidentiary hearing, the trial court finds any provisions
constitute a manifestly gross or fraudulent violation of the one-subject
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rule, such that the provisions bear no coinmon purpose or relationship with
the budget-related items and give rise to an iriference of logrolling, the
court must sever the offending provisions.

Id. The Plaintiffs' application for reconsideration of the other portions of the Tenth District's

decision was denied on January 22, 2014. Defendant MTC now seeks review of the Tenth

District's reversal and remand of this case on the basis of a one-subject rule violation.

ARGUMENT

PROPOSITION OF LAW I: Amendments to Established Cost Saving
Provisions in a Biennial Budget Bill Do Not Violate the Ohio
Constitution's One Subject RuIe.

Article lI, Section 15(D) of the Ohio Constitution provides that "[n]o bill shall contain

more than one subject, which shall be clearly expressed in its title." The purpose of this

provision is to prevent "log rolling" - the improper attachment of unrelated provisions that may

not find independent support, to a bill that will assuredly pass. However, the Court's role in

enforcing the one-subject rule is limited. I3loomer, 2009 Ohio 2462, '(;48. "It must be strongly

emphasized that the constitutional mandate that every bill shall have but one subject was

imposed to facilitateorderly legislative procedure, not to hamper or impede it." Dix, 11 Ohio St.

3d at 143. This is especially true in the case of appropriations bills which, by necessity, contain

numerous topics joined together. State ex rel. OCSEA., AFSCME Local 11, AFL-CIC), 2004-

Ohio-6363, ^,i'30. Thus, to avoid inter.fering with the legislative process, this Court holds that

courts must "afford the General Assembly `great latitude in enacting comprehensive legislation

by not construing the one-subject provision so as to unnecessarily restrict the scope and

operation of laws."' Bloomer, 2009-Ohio-2462 at'147 (citing State ex Yel. OCSEA., AFSCN11,,

Local 11, .4FI,-C'IO 104 Ohio St.3d 122, 2004-Ohio-6363, ^11,.30). Courts look to the disunity of

the subject matter, rather than the aggregation of topics in determining whether a bill violates the
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one-subject rule and indulge "every presumption in favor of an enactnient's validity." In Re.

Nowak, 2004-Ohio-6777 at ^1,59; State ex r•el Dix, 11 Ohio St.3d at 146; Bloomer, at T148 (citing

Hoover 19 Ohio St.3d at 6). Only where "there is no discernible practical, rational or

legitimate reason for combining the provisions in one act" will a one-subject violation be found.

Beagle v. Walden, 78 Ohio St.3d 59, 62, 676 N.I3.2d 506 (1997) (internal citations

omitted)(emphasis added). So long as there is any common purpose or relationship between

topics, "the mere fact that a bill embraces more than one topic will not be fatal.'° Id. Moreover,

a violation must be "manifestly gross and fraudulent"before an enactment may be invalidated.

Bloomer, 2009-Ohio-2462 at1149. Everi then, a court must resolve the constitutional issue on the

narrowest grounds necessary to resolve the controversy. UAW, Local Union 1112 v. Brunner,

182 Ohio App. 3d 1, 2009-Ohio-1750, 911 N.B. 2d 327 at ^37 citing State ex rel. Clarke v. Cook,

103 Ohio St. 465, 470, 134 N.E. 655 (1921).

When specifically analyzing an appropriations bill, the Ohio Supreme Court has found

that the establishment and operation of state regulatory programs and fiznding are naturally

connected. See i.d. ; See also State ex rel. Ohio AFL-CIO v. T'oinovich, 69 Ohio St.3d 225, 228-

230, 631 N.EH.2d 582 (1994) (holding provisions "to amend and reform the laws governing the

compensation of injured workers and to fiind the [Bureau of Workers' Compensation and the

Industrial Commission] that are charged with administering those laws" shared a common

purpose). Thus, so long as they are related to the subject matter of the budget bill, provisions

need not rnake an appropriation per se or even alter funding allotted to affected agencies in order

to survive a Single-Subject challenge. See, e.g. City ofSolonv. Martiii (Feb. 28, 2008), 8th I)ist.

No. 89586, 2008-Ohio-808, '(;!j22-24 (tzpholding commercial drivers' license restriction in a

budget bill); Cuyahoga Cty. Veterans Servs. Comrn, v. State, 159 Ohio App.3d 276, 2004-Ohio-
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6124, 571 N.E.2d 470 (10th Dist.) (upholding budget bill provision altering membership on

county veterans services commissions).

Applying this legal structure to the present action, the proposed amendments to R.C. 9.06

relating to O&M contracts bear a practical, rational and legitimate connection to the subject

budget bill. See Am. Sub. H.B. 153 changes to 9.06 (A)(1); (A)(3)(a); (B)(l). Am. Sub. H.B.

153, like its five (5) relevant predecessors (1995, 1997, 1999, 2001, and 2009), embraced more

than a singular topic, but contained a common subject that was clearly expressed in its title;

specifically "to provide authorization and conditions for theoperationi ofprograims, inchiding

reforms for the efficient and effective operation of state and local government." Am. Sub. H.B.

153. The challenged amendments to R.C. 9.06 meet this purpose.

R.C. 9.06 was originally passed as part of the biennial budget bill to realize significant

savings to the State's operating budget and help meet growing financial challenges. See R.C.

9.06(1-1:)(4). The relationship of this program to the budget bill's core subject of revenues and

expenditures has never been challenged and the statute lias been controlling law for nearly two

decades. The amendments to R.C, 9.06 at issue, specifically as they relate to O&M contracts,

further this purpose by increasing the number of potential eligible bidders and potential duration

of contracts. See Am. Sub. H.B. 153 changes to 9.06 (A)(1); (A)(3)(a); (B)(1). Additional

bidders and more flexible contractual terms serve to increase the competition for State contracts

and improve the State's ability to capitalize on the operational savings to the budget.

Accordingly, they do not violate the one-subject rule.

In reaching its contrary decision, the Tenth District failed to review Plaintiffs' complaints

on the narrowest possible grounds, "I'he appellate court neither distinguished the amendments of

R.C. 9.06 that relate to O&M contracts from those that relate to the sale of state prisons, nor did

12



it provide any explanation as to how the O&M amendments failed to relate to the cost savings

provisions passed five (5) times previously by appropriations bills. See generally Ap. Op.

Instead, the Court lumped the challenged provisions together and relied on Sirniraons-IlaYris,

supra, to support its position that "arguably * * * authorizing the sale of several state prisons are

similarly expansive in scope to the school voucher program." Ap. Op. at !^22. This analysis is

wholly inapplicable to the O&M amendments which do not create a substantive program. They

provide important, necessary refornns to an established cost savings program and are properly

included in Am. Sub. H.B. 153.

PROPOSITION OF LAW 11: Provisions in a Biennial Budget 13ill
that Authorize State Agencies to Raise Specific 'I"ypes of Revenue
Do Not Violate the Ohio Constitution's One-Subject Rule Merely
Because they Set the Terms By Which the Agencies May Do So.

In addition to the foregoing, this Court has held that revenue-generating provisions have a

common relationship with an appropriation and are appropriately included in biennial budget

bills. See ComTech, 59 Ohio St. 3d at 99. As it applies to this case, the enactment of Section

753.10 authorizing the sale of prisons, along with amendments to R.C. 9.06 extending pre-

existing regulations to cover contracts for such sales, not only provide conditions for operational

savings but also authorize the State to generate a new source of revenue. This provision has

already helped the State raise nearly $73 million in new revenue. See e.g. Compl. at 1^1. These

provisions have eased the financial burden that would otherwise have fallen on Ohio tax payers,

Thus, Section 753.1.0 also bears a practical, logical, and rational connection to Am. Sub. H.B.

153.

The Tenth District erred in its decision by relying substantially on Ohio Civ. ^S"erv. Emps.

Assn. and &rnmons-Harr•is. Neither of these cases involved provisions directly intended to raise

revenue and save costs to the State. Despite these important distinguishing facts, the Tenth

13



District followed these cases and held that Section 753,10 does "not concern the acquisition of a

revenue streain, but, instead, the contractual requirements for prison privatization." App. Op.

^ 20. This is simply not accurate. The case at bar is a materially different scenario than the one

addressed in Ohio Civ. Serv. Finps. Assn.

The challenged provisions of Am. Sub. H.B. 153 are practically, rationally and

leaitimately related to the "core subject of revenues and expenditures" such that thev we.re

properly included in Am. Sub. H.B. 153.

PROPOSITION OF LAW III: A Court Should Not Permit An
Evidentiary Hearing For a Provision-by-Provision Review of a
Biennial Budget Bill that, On Its Face, Has a Common Purpose.

In reviewing a bill under the one-subject rule, courts are limited to a review of the "four

corners" of the document and must address the issue only on the narrowest grounds necessary to

resolve the controversy. Nowak, 2004-Ohio-6777 ^ 72; U1W, Local Union 1112, 2009-Ohio-

1750 at ^,,,,.37. Thus, in detern-iining whether the provisions contained in an appropriations bill

meet the one-subject rule, courts have traditionally limited the scope of their inquiry to the text

of the specific provisions for which the challenger has alleged an injury. See e,g. Sirnmons-

Harris, $6Ohio St.3d at 16. Moreover, the court held only those provisions that are "manifestly

gross and fraudulent" violate the rule. Bloonaer, 2009-Ohio-2462 at ^149. Those provisions that

bear any practical, logical or rational relation to the "primary subject" of the bill should be left

alone. See State ex rel. Ohio Acad of 7'r•ial Lawyers v. Sheward, 86 Ohio St. 3d 451, 500, 715

N, E.2d 1062 (1999), citing State v. IHinkle v. Franklin Cnty. Bd. qf Elecs. , 62 Ohio St. 3d 145,

149, 580 N.E.2d 767 (1991); See also Simmons-Harris, 86 Ohio St. 3d at 17; Ohio Civ. Serv.

Enaps. Assn., 2004-Ohio-6363, fi36.

14



Plaintiffs' challenge to Am. Sub. H.B. 153 in its entirety should have been dismissed

outright. The trial court recognized that, as a biennial appropriations bill, Am. Sub. H.B. 153 has

a"`core subject of revenues and ex enditures"' Com. P1. Op.p ( at 19)(citing Rouncltable, 2003-

Ohio-3340 ¶ 50). Whether or not the bill contains other provisions that allegedly do not relate to

this core subject is no basis for iia.validating the entire act. Oliio Acad of Trial Lawyers, 86 Ohio

St. 3d at 500.

The Tenth District erred in ordering the trial court to hold an evidentiary hearing to

conduct a provision-by-provision analysis of the bill to determine whether Am. Sub. H.B. 153

has only one subject. Such a hearing is unprecedented in Ohio case law regarding one-subject

challenges; for obvious reasons. Performing a provision-by-provision evidentiary inquiry

regarding which provisions are the product of "logrolling," threatens separation-of-powers

principles. See No;vak, supra at ^( 72. Such an inquiry would "require[] [the Court to] perform

the inherently legislative function of gauging the extent to which particular proposals are likely

to generate political controversy or invoke political opposition." Id. This "is a kind of

entanglement with the legislative process that far exceeds any legitimate judicial function." Iu'.

Simply stated, a broad challenge to an entir-e budget bill fails if the bill has a common

budgetary purpose, and trial courts have no authority to expand a one-subject inquiry beyond the

four corners of the document for purposes of questioning the propriety of statutory provisions in

an appropriations bill.

CONCLUSION

For the foregoing reasons, this case involves a substantial Constitutional question and

matters of public and great general interest. Accordingly, Appellant MTC respectfullv requests

this Court to accept jurisdiction in this case to reverse the decision below.
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For the re.asoiis stated in the niernoranclurzi decision of this court rendered

herein oz1 Jaliuary 1.6, 2014., it is the order of this court that the application for

reconsxderatioti is denied.

McCORMAC, J., SADLER, P.J., and CONNOR, J.

By:
Juci:ge Uhn W. McCormac, retired, of the
Tenth Appellate District, assigned to active
duty under authority of the Ohio Constitution,
Article IV, Sectioal6(C).
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Adam W. Martin, Sutter O'Connell, and Kevin iIV. Kita, for
appellee Management & Training Corporation.

ON APPLICATION FOR RECONSIDERATION

1VICCORXTAC, J.

2

{^ 1} Plaintiffs-appellants, Ohio Civil Service Employees Association et al., filed

an application for reconsideration, pursuant to App.R. 26(A), of our October 10, 2013

decision in State ex rel. Ohio Civ. Serv. Emps. Assn. v. State, xoth Dist. No. 12AP-1o64,

2013-0hio-4505. In that decision, we affirmed in part and reversed in part the judgment

of the Franklin County Court of Common Pleas granting the motion to disniiss of

defendants-appellees, State of Ohio c/o Mike DeWine et al.

{¶ 2} The test generally applied to an application for reconsideration is whether

the application calls to the court's attention "an obvious error in its decision or raises an

issue for our consideration that was either not considered at all or was not fully

considered by us when it should have been." Matthews v. lilatthews, 5 Ohio App.3d 140

(xoth Dist.xg8z), paragraph two of the syllabus. "An application for reconsideration is not

designed for use in instances where a party simply disagrees with the conclusions reached

and the logic used by an appellate court." State v. Owens, 112 Ohio App.3d 334, 336 (11th

Dist.1996).

{^( 3} In their application for reconsideration, plaintiffs argue this court did not

fially consider wliether plaintiffs' complaint stated a claim upon which relief could be

granted that the challenged provisions of 2otZ Am.Sub.H,B. No. 153 violate Ohio

Constitution, Article VIII, Section 4. Plaintiffs additionally assert this court failed to

consider whetlier the alternative claim in plaintiffs' complaint stated a claim upon which

relief could be granted that the employees of the North Central Correctional Complex are

public employees as defined in R.C. 41t7.01(C).

(¶ 4} Contrary to plaintiffs' contentions, we do not find we inappropriately

analyzed or failed to properly consider plaintiffs' claims. The October 10, 2013 decision

reflects a discussion of both the Ohio Constitution, Article VIII, Section 4 claim, and the

alternative claim. Ohio Civ. Serv. Emps. Assn.. at T111 33-39, 41, 49. Although plaintiffs

apparently disagree with the analysis used and conclusions reached by this court, such
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disagreemerrt is an insufficient basis for granting an application for reconsideration.

Owens at 336.

{¶ 51 Plaintiffs' application for reconsideration fails to demonstrate an obvious

error in our prior decision or to raise an issue that we failed to consider or to fully

consider in reaching our prior decision. Accordingly, we deny plaintiffs' application for

reconsideration.

Application, for reconsideration denied.

SADLER, P.J., and CONNOR, J., concur.

McCORIVIAC, J., retired, of the Tenth Appellate District,
assigned to active duty under authority of the Ohio
Constitution, Article IV, Section 6(C).
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Plaintiffs-Relators
-Appellants,

V.

State of Ohio c/o Mike DeWine et al.,

Dnfendarits-Respondents
-Appellees.

JUDGMENT ENTRY

No. i:2AP-so64
(C.1'.C. No. 12CV-87i6)

(REGULAR CALENDAR)

For the reasoa-i.s stated in the decision of this coLirt rendered herein on

October .10, 2013, plaintiffs' first assignment of error is sustained in part and overruled in

pait and the second assignment of error is overri.iled, and it is the judgment and order of

this court that the jud:gznent of the Franl:lin County Court of Common Pleas is affirmed in

part and reversed in part and this cause is remanded to that court in accordazice with law

aiid consistent ^Ath this decision. Plaintiffs' motioii to strike is z•eaxdered moot. Costs

assessed equally.

McCORNIAC, S_A.DLER. & CONNOR, JJ.

$ ?i.i .. .1^'l,rA4
c,.. ^^^^iu:^-U^,;'•.^^

Judge John W.1VIcCormac

VicCORMAC, J., retired, fornzerly of the
Tent1Y Appellate District, assigned to active
dtity under authority of the Ohio
Constitution, Article IV, Section 6(C).
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MCCORMAC, J.

2

{¶ 1} Plaintiffs-appellants, Ohio Civil Service Employees Association et al., appeal

from a judgment of the Franklin County Court of Common Pleas granting the motion to

dismiss of defendants-appellees, State of Ohio c/o Mike DeWine et al. Because the trial

court erred in granting the motion to dismiss, we reverse.

1. Procedural History

{^, 2} Plaintiffs filed a complaint on July 9, 2012, alleging 2011 Am.Sub.I-t.B. No.

153 ('°H.B. No. 153") as it related. to section 753,10, section 812.2o, and R.C. 9.o6 violated

three provisions of the Ohio Constitution: (i) the one-subject rule contained in Article II,

Section 15(D); (2) the joint venture rule in Article VIII, Section 4 both on its face and as

applied; and (3) the righ.t to referendum in Article ZI, Section i(C) because it stated R.C.

9.o6 and section 753.1o as enacted were effective immediately and not subject to

referendum. Plaintiffs additionally alleged H.B. No. 163 in its entirety was

unconstitutional because it violated the one-subject rule. Finally, the individual plaintiffs

sought declarations that they were "public employees" as defined in R.C. 4117.01(C).

{¶ 3} Plaintiffs filed an amended complaint on September 6, 2012, adding

additional defendants and arguing that 2012 Am.Sub,S.B. No. 312 also unconstitutionally

violated the one-subject rule. Plaintiffs sought relief in the form of a declaratory

judgment, a preliminary and permanent injunction, and a writ of mandamus.

{¶ 4} Defendants filed a motion to dismiss, on September 7,2012, arguing: (1) the

trial court laclced jurisdiction under Civ.R. 12(B)(i.); (2) plaintiffs lacked standing to bring

the complaint; and (3) the complaint failed to state a claim upon which relief could be

granted under Civ.R. 12(B)(6). After the parties fully briefed the issues, the trial court, on

November 20, 2012, granted defendants' motion to dismiss, finding: (i) the court had

jurisdiction over constitutional challenges to H.B. No. .153 but lacked jurisdiction over

individual employee rights, including whether named individual plaintiffs were public

employees under R.C. 4117.01(C); (2) plaintiffs had standing to pursue their constitutional

claims; and (3) plaintiffs failed to state a claim that H.B. No. 153 violated the Ohio

Constitution.

H. Assignments of Error

{¶ 5} Plaintiffs appeal, assigning two errors:
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1. 'rhe trial court erred in dismissing Plaintiffs' First Amended
Complaint because it stated a claim that:

A. R.C. 9.o6 As Amended And R.C. 753.10 [sic] As Enacted In
Am. Sub, H. B. No. 153 By The 129th General Assembly
Violated Section 15(T.?), Article II Of The Ohio Constitution
And Could Be Severed.

B. H. B. No. 153 Violated Section 15(D), Article II Of The Ohio
Constitution Because Of The Many Unrelated Non-Econornic
Provisions And If Not Found Unconstitutional They Must Be
Severed.

C. Section 4, Article VIII Of The Ohio Constitution Was
Violated.

D. Section 812.2o Enacted in H. B. 153 Unlawfully Declared
R.C. 9.o6 And R.C. 753.10 [sic] Exempt From Referendum
And Made Them Immediately Effective Thereby Precluding
Any Referendum Effort In Violation Of Section lc, Article II
Of 'llie Ohio Constitution.

E. Despite Inaction By The Plaintiffs A Violation Of The Right
Of Referendum Could Be Remedied By Severance Of The
Offending Provisions.

2. The trial court erred in dismissing Plaintiffs' First Amended
Complaint because:

A. Record Evidence Is Required To Decide Whether
Challenged Legislation And The Actions Taken Thereunder
Are Unconstitutional As Applied And 'rhe Court May Not
Consider Such Evidence On A Motion To Dismiss.

B. The Court Failed To Rule Whether Section 4, Article VIII
Of The Ohio Constitution Was Unconstitutional As Applied
And Whether Plaintiffs Alternative Claim That They Were
Public Employees As Defined In R.C. 4117.01(C) Stated A
Claim Upon Which Relief Could Be Granted.

3

For ease of discussion, we consolidate and consider plaintiffs' assignments of error out of

order.

III. Constitutional Challenges

{j( 6} Appellate review of the dismissal of a complaint under Civ.R. 12(B)(6) is de

novo. Perrysburg Ttvp. v. Rossford, 103 Ohio St.3d 79, 2004-Ohio-4362,115•
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{¶ 71 "A motion to dismiss for failure to state a claim upon which relief can be

granted tests the sufficiency of the complaint." Volbers-Klarich u.lVliddletown Mgt., Inc.,

126 Ohio St.3d 494, 2oio-Ohio-2057, ¶ ii. To dismiss a complaint under Civ.R. 12(B)(6)

for failing to state a claim upon which relief can be granted, it must be beyond doubt from

the complaint that the plaintiffs can prove no set of facts entitling them to recovery.

O'Brien v. Univ. Community Tenants Union, Inc., 42 Ohio St.2d 242 (1975), syllabus,

following Conley v. Gibson, 365 U.S. 41 (1957). The allegations of the complaint must be

construed as true; the allegations and any reasonable inferences drawn from them must

be construed in the nonmoving party's favor. Ohio Bur. of Workers' Comp. v. McKinley,

130 Ohio St.3d 156, 2o1r-Ohio-4432, T 12, citing LeRoy v. .41len, Yurasek & Merklin, 114

Ohio St.3d 323, 2007-Ohio-36o8, fi 14.

A. One-Subject Rule

{¶ 8) Ohio Constitution, Article II, Section 15(D) provides: "No bill shall contain

more than one subject, which shall be clearly expressed in its title." The one-subject rule

exists to prevent the legislatru-e from engaging in logrolling, which "occurs when

legislators combine disharmonious proposals in a single bill to consolidate votes and pass

provisions that may not have been acceptable to a majority on their own merits."

Riverside v. State, i9o Ohio App.3d 766, 2olo-Ohio-6868, T 36 (loth Dist.), citing State

ex rel. Dix v. Celeste, ii Ohio St.3d 141, 142-43 (1984). "The one-subject provision attacks

logrolling by disallowing unnatural combinations of provisions in acts, i.e., those dealing

with more than one subject, on the theory that the best explanation for the unnatural

combination is a tactical one-logrolling." Dix at 143.

{¶ 9} The one-subject rule also operates to prevent the attachment of riders to

bills that are "'so certain of adoption that the rider will secure adoption not on its own

merits, but on the measure to which it is attached.' " Dix at 143, quoting Ruud, No Law

Shall Embrace More 7han One Subject, 421VIinn.L.Rev. 389, 3g1. (1958). "The danger of

riders is pai-ticularly evident when a bill as important and likely of passage as an

appropriations bill is at issue." Simmons-Harris v. Goff, 86 Ohio St.3d 1, 16 (1999), citing

Ruud at 413.

{¶ 10) "The one-subject rule is mandatory." Riverside at 1137. See In re Nowak,

104 Ohio St.3d 466, 2004-Ohio-6777, ¶ 54 ("Since the one-subject provision is capable of

invalidating an enactment, it cannot be considered merely directory in nature.").
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I1owever, enforcement of the one-subject provision remains limited by affording the

General Assembly "great latitude in enacting comprehensive legislation" and beginning

^,tirith the presumption that statutes are constitutional. Dix at 146. See Hoover v. Franklin

Cty. Bd. of Commrs., 19 Ohio St.3d 1, 6(1985); State ex rel. Ohio Civ. Serv. Emps. Assn.,

AFSC'MF<,1ocal 11, A.t%L-CIO v. State Emp. Relations Bd., 104 Ohio St.3d 122, 2004-Ohio-

6363, T 27.

{¶ 11} The constitutionality of an enactment depends "primarily, if not exclusively,

on a case-by-case, semantic and contextual analysis." Dix at 145. Disunity of subject

matter, not the mere aggregation of topics, causes a bill to violate the one-subject rule.

Nowak at ^ 59. Where the topics of a bill share a common purpose or relationship, the

fact that the bill includes more than one topic is not fatal. Ohio Ov. Serv. Emps. Assn. at

¶ 28, citing State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451,

496 (1999), and Hoover at 6. "A manifestly gross and fraudulent violation" of the one-

subject rule will cause an enactment to be invalidated. Nnwak at paragraph one of the

syllabus, modifying Dix at syllabus.

{^ 12} H.B. No. 153 provides that its purpose is "to make operating appropriations

for the biennium beginning July 1, 2o11, and ending June 30, 2013; and to provide

authorization and conditions for the operation of programs, including reforms for the

efficient and effective operation of state and local government." (Tex-t of Bi1l, at 11-12.)

H.B. No. 163 is over three thousand pages long, containing amendments to over one

thousand sections, enacting over two hundred sections, and repealing over one hundred

sections. H.B. No. 153 enconxpasses a variety of topics, some of which potentially having

little or no connection lArith appropriations.

{^, 13} Whereas plaintiffs challenge the constitutionality of the entire bill, they

specifically allege R.C. 9.o6 as amended by H.B. No. 153 and section 753.xo as enacted by

H.B. No. 153 violate the one-subject rule. The amendments to R.C. g.o6 in H.B. No. 153

contain various provisions effective upon the execution of a contract for the operation and

management of a prison, including, but not limited to: subjecting the prison to real

property tax, subjecting the gross receipts and income of the prison operator to gross

receipt and income taxes of the state and its subdivisions, providing conditions before the

contractor may resell or transfer the prison or terminate the contract, and providing that

any action asserting R.C. 9.o6 or section 753.10 of H.B. No. 153 violates the Ohio
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Constitution must be brought in the Franklin County Court of Common Pleas. Section

753.10 similarly contains provisions effective upon the execution of a prison contract

including: requiring the contractor to provide preferential hiring to employees of the Ohio

Department of Rehabilitation and Correction, granting an irrevocable right to the state to

re-purchase the prisori upon specified triggering events, requiring the real estate to be

sold as an entire tract and not in parcels, and requiring the proceeds of the sale of a prison

be deposited in the state treasury to the credit of the Adult and Juvenile Correctional

Facilities Bond Retirement Fund.

{T 14} Plaintiffs contend an appropriations bill containing statutory changes

unrelated to appropriations violates the one-subject rule. Defendants respond that the

single subject of appropriations unifies the topics in H.B. No. 153 and argue that although

the Supreme Court of Ohio has provided a limited definition of appropriations for the

purposes of the right of referendum, it does not violate the one-subject rule for an

appropriations bill to include statutory changes not directly appropriating money. The

trial court found the prison privatization provisions were not themselves appropriations,

but concluded there was no disunity of subject since prison privatization was a "connected

subject to an appropriations bill." (Decision, at 19.)

{¶ 15} An appropriation is "an authorization granted by the general assembly to

make expenditures and to incur obligations for specific purposes." R.C. 131.0x(F). "[T]he

ordinary and common meaning of the phrase 'appropriation bill' is a 'measure before a

legislative body which authorizes "the expenditure of public moneys and stipulating the

amount, manner, and purpose of the various items of expenditure." ' " State ex rel.

Let0hioVote.Org v. Brunner, 123 Ohio St.3d 322, 20o9-Ohio-4900, ¶ 28, quoting State

ex rel. Akron Edn. Assn. u. ,Essex, 47 Ohio St.2d 47, 49 (1976), quoting Webster's New

International Dictionary (2d Ed.). Appropriations bills are "different from other Acts of

the General Assembly" because they "of necessity, encompass many items, all bound by

the thread of appropriations." Simmons-Harris at 16. The challenged prison privatization

provisions of H.B. No. 153 "are not themselves appropriations for state expenses because

they do not set aside a sum of money for a public purpose" and neither R.C. 9.o6 nor

section 753.1o as amended by H.B. No. 153 "makes expenditures or incurs obligations."

LetOhiotjote.Org at ¶ 29.
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¢¶ 15} In State ex rel. Ohio AFL-CIO v. Voinovich, 69 Ohio St.3d 225 (1994), the

court addressed whether a bill violated the one-subject rule by making structural changes

to the Industrial Commission of Ohio and Ohio Bureau of Workers' Compensation,

appropriating funds for those administrative bodies, altering workers' compensation

claims procedures, creating an employment intentional tort, and creating a child labor

exception for the entertainment industry. Id. at 225-26. The court rejected the claim tliat

the appropriation provision of the bill violated the one-subject rule, finding the inclusion

of the appropriation was "'simply the means by which the act is carried out, and the

inclusion of such an appropriation does not destroy the singleness of the subject.' " Id.

at 229, quoting Dix at 146. Nevertheless, the court severed the intentional tort and child

labor provisions from the bill, finding a violation of the one-subject rule because the

provisions "cannot be related to the common purpose of the bill." Id. at 230.

{¶ 17} In a5'immons-I.farris, the court examined provisions establishing the Pilot

Project Scholarship Program, commonly known as the "School Voucher Program,"

included within a biennial appropriations bill. Id. at 1, 4. Because the school. voucher

program was a "significant, substantive program" comprising "only ten pages" of an

appropriations bill totaling "over one thousand pages," the court found the program was

"in essence little more than a rider attached to an appropriations bill." Id. at 16. Although

the bill appropriated funds for the school voucher program, the court found the "creation

of a substantive program in a general appropriations bill violates the one-stzbject i2xle." Id,

at 17.

{^ 18} In Ohio Civ. Serv. Employees Assn., the court concluded the inclusion of a

provision excluding certain employees from the collective bargaining process in a bill that

was "loosely described as an appropriations bill" violated the one-subject rule. Id. at 1I 32.

The court rejected the contention that the single subject of appropriations bound the

budget-related items and the exclusion of employees from the collective bargaining

process, finding such a proposition "stretch[ed] the one-subject concept to the point of

breaking." Id. at ^, 33. Because the record did not contain an. explanation for how the

exclusion of Ohio School Facilities Commission employees from the collective bargaining

process would "clarify or alter the appropriation of state funds," the court determined the

challenged provision lacked a "common purpose or relationsh.ip" with the budget-related

items in the appropriations bill. Id. at ¶ 34.
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{^ 19} Here, although the trial court noted "some parallels" between Simmons-

Harris and the instant matter, it declined to find Simmons-Harris controlling with regard

to the prisorn privatization aspects of H.B. No. 153. (R. 182-83; Decision, at 17.) Instead,

the court applied State ex rel. Ohio Roundtable u, Taft, ioth Dist. No. o2AP-911, 2003-

Oh.io-3340, concluding that H.B. No. 153 did not violate the one-subject rule. In Ohio

Roundtable, we found the inclusion in a"budget correction" bill of a provision authorizing

the governor to enter into an agreement to operate statewide joint lottery games did not

violate the one-subject rule. Id. at T 17-18. In conducting a contextual analysis of the bill's

history, we discussed the bill's "long and frequently arriended history," noting that "[t]he

state's financial situation worsened during the pendency of the bill, and it quickly became

a vehicle for various other revenue and expenditure adjustments." Id. at ¶ 48. Because the

lottery provisions were expected to generate a stream of revenue allocated to the funding

of Ohio schools, the bill was "sufficiently related to the core subject of revenues and

expenditures to justify inclusion in an appropriations bill" and therefore did not violate

the one-subject rule. Id. at 50-51, citing ComTecli Sys., Inc. v. Limbach, 59 Ohio St,3d 96

(1991).

{¶ 20} Following Ohio Roui2dtable, the Supreme Court of Ohio expressly rejected

the "notion that a provision that impacts the state budget, even if only slightly, may be

lawfully included in an appropriations bill merely because other provisions in the bill also

impact the budget." Ohio Civ. Seru. Ernps. Assn. at ¶,33. Here, the subject of the various

provisions in section 753.to does not concern the acquisition of a revenue stream, but,

instead, the contractual requirements for prison privatization. Because the record lacks

guidance regarding the way in which the challenged provisions "will clarify or alter the

appropriation of state funds," there appears to be no common purpose or relationship

between the budget-related items in H.B. No. 153 and the prison privatization provisions.

Ohio Civ. Serv. Emps. Assn, at ¶ 34. Although the sale of state prisons no doubt impacts

the state budget in some fashion, allowing them to lawfully be included in an

appropriations bill would "rend.er[] the one-subject rule meaningless in the context of

appropriations bills because virtually any statute arguably impacts the state budget, even

if only tenuously." Id. at ^ 33. See also State ex rel. Ohio Acarlemy of Trial .Lawyers v.

Sheward, 86 Ohio St.3d 451, 499 (Y999) (explaining that "[t]here comes a point past
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âCL

0̂

0
0
0
®
>1
^
0
0

which a denominated subject becomes so strained in its effort to cohere diverse matter as

to lose its legitimacy as such").

{¶ 211 Recognizing that appropriations bills as a matter of course tie disparate

topics together, the bill's provisions must nevertheless meet the test of an appropriation.

A bill may " ° 'establish an agency, set out the regulatoiy program, and make an

appropriation for the agency without violating the one-subject rule,' " but a general

appropriations bill cannot constitutionally establish a substantive program related to the

subject of appropriations only insofar as it impacts the budget. Ohio AFL-CIO at 229,

quoting Rudd at 441; see Ohio Civ. Serv. EPnps. Assn. at ¶ 33; Simmons-Harris at t7;.

The prison privatization provisions contained in R.C. 9.o6 and section 753.1o are

sigriificant and substantive. However, given that such provisions amount to

approximately twenty of over three thousand pages in H.B. No. 153, they are "in essence

little more than a rider attached to an appropriations bill." Siinntons-Harris at 16:

I¶ 22} Other factors to consider in deternzining whether disunity exists between

provisions of a bill include whether the challenged provisions are "inherently

controversial" or "of significant constitutional importance." Simmons-Harris at i6.

Arguably, the provisions in H.B. No. 153 authorizing the sale of several state prisons are

similarly expansive in scope to the school voucher program rendered unconstitutional in

Sianmons-Harrfs and more expansive than the collective bargaining amendment in Ohio

CtV. Seru. Emps. Assn. See Ohio Civ. Serv. Emps. Assn at ¶ 35. Indeed, the irnportance of

the prison privatization provisions "to those affected by it, however few, cannot be

doubted." Id. Finally, no rational reason for the combination of the prison privatization

provisions and the budget-related appropriations exists in the record, suggesting that the

combination was for tactical reasons. See Szrnnaons-Harris at 16-17, citing Dix at 145.

{¶ 23} Beyond the two sections relating to the privatization of prisons, plaintiffs

assert other provisions in H.B. No. 153 violate the one-subject rule. The trial court, while

noting that "a number of provisions of H.13,153, as cited by Plaintiffs, 'appear' to clearly be

at odds with the Single Subject Rule," declined to address those provisions, stating

"[w]hether the other sections of H.B. 153 that are cited by Plaintiffs are actually in

violation of the Single Subject Rule does not affect the outcome regarding the prison

privatization portions of this bill (which is wlaat Plaintiffs' action is really about)."

(Decision, at 19.) Plaintiffs' amended complaint, however, claimed the entire bill was
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unconstitutional and, as the trial court noted, listed several examples of provisions they

alleged were violative of the one-subject rule. At the very least, the amended complaint

thereby complied witli the notice-pleading requirements in Civ.R. 8(A). See Srnitli v.

Kamberling, loth Dist. No. x2AP-693, 2013-Ohio-1211, ¶ 8-9; Ford v. Brooks, ioth Dist.

No. 11AP-6E4, 2012-Ohio-943,1I r3.

}¶ 24} Because plaintiffs alleged a set of facts that if proved would entitle them to

relief, the trial court erred in granting defendants' motion to dismiss the complaint for

failing to state a claim upon which relief can be granted. Hoover at 6-7. Therefore, the

trial court must continue proceedings consistent with this decision, including holding an

evidentiary hearing to determine whether the bill in question had only one subject

pursuant to Ohio Constitution, Article II, Section 15(D). Id. If, after holding an

evidentiary hearing, the trial court finds any provisions constitute a manifestly gross or

fraudulent violation of the one-subject rule, such that the provisions bear no common

purpose or relationship with the budget-related items and give rise to an inference of

logrolling, the court must sever the offending provisions. State ex rel. Hinkle v. Franklin

Cty. Bd. of Elections, 62 Ohio St.3d 145, 149 (1991.) (concluding severance to be the

appropriate remedy where possible to cure the defect and save those sections relating to a

single subject). See also Ohio C,iv. Serv. Emps. Assn. at 1136.

B. Right of Referendum

{T 25} Ohio Constitution, Article II, Section z provides in pertinent part: "The

legislative power of the state shall be vested in a General Assembly consisting of a senate

and house of representatives but the people reserve to themselves the pmver to propose to

the General Assembly laws and amendments to the constitution, and to adopt or reject the

same at the polls on a referendum vote as hereinafter provided." The right of referendum

"applies to every law passed in this state and provides an important check on actions

taken by the government.°' State ex rel. Ohio Gen. Assembly v. Brunner, 115 Ohio St.3d

103, 2007-Ohio-446^, ^ 9.

{¶ 26} Subject to specified exceptions, laws do not take effect until 9o days after

having been filed with the governor and the secretary of state in order to allow for the

filing of a petition for referendum. Ohio Constitution, Article II, Section i(C). See also

Ohio Gen. Assembly at ^;, 9. Ohio Constitution, Article II, Section z(D) lists exceptions to

the general rule that all laws and sections of laws are subject to referendum, providing in
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pertinent part: "Laws providing for tax levies, appropriations for the current expenses of

the state government and state institutions, and emergency laws necessary for the

immediate preservation of the public peace, health or safety, shall go into immediate

effect. * The laws mentioned in this section shall not be subject to referendum."

{¶ 27} "The constitutional right of citizens to referendum is of paramount

importance." Ohio Gen. Assembly at T 8. "The referendum * * * is a means for direct

political participation, allowing the people the final decision, amounting to a veto power,

over enactments of representative bodies, The practice is designed to 'give citizens a voice

on questions of public policy.' " Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668,

673 (1976), quoting James v. Valtierra, 402 U.S. 137> r41 (1971)•

{¶ 28} Plaintiffs contend the trial court erred by dismissing their claim despite

finding a violation of the right of referendum. The trial court found R.C. 9.o6 and section

753.10 were not exempt from the right of referendum because they failed to meet the

listed exceptions in Ohio Constitution, Article II, Section i(D). However, the trial court

concluded that plaintiffs could not avail themselves of the right of referendum because

they admitted they made "no effort to seek, obtain, or file referendum petitions from or

with the Secretary of State." (Decision, at 25.)

{¶ 29} As previously noted, R.C. 9.o6 as amended by H.B. No. 153 and section

753.1o as enacted in H.B. No. 153 "are not themselves appropriations for state expenses

because they do not set aside a sum of money for a public purpose." LetOhioVote.Org at

fi 29. Further, nothing "would permit the xeferendum exception to apply to provisions

that, once implemented, raise revenue to provide funds for an appropriation in another

part of the act, even if * * * they are 'inextricably tied' or related to each other."

LetOhioVote.Org at ¶,5. Because the contested pro-6sions do not fall within the

exceptions to the right of referend-zrm, pursuant to LetOhioljote.Or°g, R.C. 9.o6 and

section 753.10 violate the right of referendum.

{¶ 30} Defendants do not contest that R,C. 9.o6 and section 753.10 violate the right

of referendum, but continue to argue that plaintiffs' failure to file a referendum petition

with the secretary of state Aqtliin go days of the effective date of I-I.B. No. 153 is fatal to

their claim. In support of this contention, defendants cite to State ex rel. Oh{oansfor Fair

Dists. v. Husted, 130 Ohio St.3d 240, 2or1-Ohio-5333, for the proposition that a
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referendum petition must be timely filed within 9o days from the date the governor filed

the bill in the office of the secretarv of state.

{T 31} Here, because the record does not reflect that plaintiffs timely filed a

petition for referendum or made any attempt to exercise such right, it was within the trial

court's discretion to determine that they forfeited the right to referendum pursuant to

Ohioansfor Fair Dists. Id. at ^( i. Unlike .LetOhioUote.Org, wherein the court granted an

extension of time for the plaintiffs to file a referendum petition with the office of the

secretary of state after the office rejected their first timely attempt to file, plaintiffs, in the

present matter, adrnit they made no effort to file a referendum petition. In reaching this

conclusion, we recognize that the filing of a referendum petition constitutes a significant

investment of time and money. However, such obstacles, especially in consideration of

plaintiffs' absence of action during the pendency of the present action, do not remove the

requirement that a petition for referendum be timely filed before seeking relief for a

violation of the right of referendum.

{¶ 32} Accordingly, the trial court did not err in dismissing plaintiffs' complaint as

it related to the violation of the right of referendunl in Ohio Constitution, ru-ticle II,

Section i(C).

C. Joint Vent-tire

{¶ 331 Ohio Constitution, Article VIII, Section 4 provides, in pertinent part: "The

credit of -the state shall not, in any manner, be given or loaned to, or in aid of, any

individual association or corporation. whatever; nor shall the state ever hereafter become a

joint owner, or stockliolder, in any company or association in this state, or elsewhere,

formed for any purpose whatever."

{¶ 34{ A joint venture is '° 'an association of persons with intent, by way of contract,

express or implied, to engage in and carry out a single business adventure for joint profit,

for which purpose they combine their efforts, property, money, skill and knowledge,

without creating a partnership, and agree that there shall be a community of interest

among them as to the purpose of the undertaking, and that eaeh coadventurer shall stand

in the relation of principal, as well as agent, as to each of the other coadventurers.' " Al

Johnson CQnstr. Co. v. Kosydar, 42 Ohio St.2d 29 (1975), paragraph one of the syllabus,

quoting Ford v. IVIcCue, 163 Ohio St. 498 (1955), paragraph one of the syllabus. The state,

in compliance with Article NTIII, cannot act as "the owner of part of a property which is
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owned and controlled in part bv a corporation or individual." Alter v. Cincuznati, 56 Ohio

St• 47 (1897)•

{¶ 351 However, Article VIII does not forbid all collaboration between the state

and private enterprises. See Grendell v. Ohio Environmental Portection Agency, 146

Ohio App.3d 1, ro-i1 (gth Dist.2oox). "[T]he appropriation of public money to a private

corporation to be expended for a public purpose is a valid act of the legislative body."

State ex rel. Dickman v. Defenbacher, 164 Ohio St. 142, 151 (1955). See also State ex rel.

Ohio Congress of Parents & Teachers v. State Bd. of Edn., i.7l Ohio St.3d 668, 2oo6-

Ohio-5512, ¶ 67; Cincinnati v. Dexter, 55 Ohio St. 93 (1896) ("A sale made in good faith,

and for a fair value, under such circumstances, cannot properly be clraracterized as a loan

of the credit of the municipality, directly or indirectly, to or in aid of the purchaser.");

State ex rel. Camplae.ll v. Cincinnati St. Ry. C®., 97 Ohio St. 283, 309 (2918) (holding that

a city "has the right to contract with the railway company foz- the operation thereof' and

"has also the right to provide in the contract for the payment of all expenses of operation,

depreciation, maintenance, etc., out of the gross proceeds received from all sources of

operation of the road, under such terms and conditions as the city and its duly authorized

officers and boards may deem to be for its best interests").

{^ 361 Plaintiffs assert both a facial challenge and a challenge to the application of

R.C. 9,o6 and section 75,.io. "To prevail on a facial constitutional challenge, the

challenger must prove the constitutional defect, using the highest standard of proof,

which is also used in criminal cases, proof beyond a reasonable doubt." Ohio Congress of

Parents & Teachers at ¶ 21, citing Dickman, paragraph one of the syllabus. "To prevail on

a constitutional challenge to the statute as applied, the challenger must present clear and

convincing evidence of the statute's constitutional defect." Ohio Congress of Par•ents &

Teachers at ¶ 2i, citing Belden v. Union Cent. Life .Ins. Co., 143 Ohio St. 329 (1944),

paragraph six of the syllabus.

{¶ 371 Plaintiffs contend the payment of an annual ownership fee, the reservation

of a right to repurchase the prisons, and the various regulatory provisions governing

operation of the privatized prisons cause R.C. 9.o6 and section 753.10 to violate the

prohibition on joint ventures and also unconstitutionally extend the state's credit to a

private enterprise. Defendants respond that tlie sale of a public facility, authorized by the
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legislature and made in good faith and for fair-market value, is constitutional and cannot

be characterized as a loan.

{T 38} Ilere, nothing in plaintiffs' complaint dernonstrates that the challenged

provisions result in the sort of partnerships or unions that the Ohio Constitution forbids.

The state retains no ownership interest in the facilities to be privatized because the

challenged provisions authorize the sale of the property as an entire tract by quit-claim

deed. Compare State ex rel. Eichenberger v. Neff, 42 Ohio App.2d 69, 75 (ioth Dist.1974)

(finding an arrangement wherein "the land of the state is joined by the improvements of

the lessee under the lease" violated Ohio Constitution, Article VIII, Section 4). Under the

challenged sections, tlie state and private entities do not possess 'equal authority or right

to direct and govern the movemen.ts and conduct of each other.' Grendell at 17, quoting

Ford at 502-03. Plaintiffs point to no authority for the proposition that a contractual right

to repurchase the property violates Ohio Constitution, Article VIII, Section 4. Finally,

payment of the annual ownership fee by the state to the prison operators does not violate

Article VIII, Section 4 because the Ohio Constitution "'does not forbid the employment of

corporations, or individuals, associate or otherwise, as agents to perform public services;

nor does it prescribe the mode of their compensation.' " Grendell at 12, quoting Taylor v.

Ross Cty. Comrnrs., 23 Ohio St. 22, 78 (1872).

{^( 39} Dven accepting all of the allegations in the complaint as true and making all

reasonable inferences in favor of plaintiffs, no set of facts in plaintiffs' complaint, if

proven, would entitle them to relief. See Mitchell u. Lawson Milk Co., 40 Ohio St.3d Z9o,

193 (1988) (finding a court need not presume the truth of conclusions unsupported by

factual allegations);1'epper v. Bd. of Edn. of Toledo Pub. Schools, bth Dist. No. L-o6-Y199,

2007-Ohio-203, 11 13, 28. Accordingly, the trial court did not err in dismissing plaintiffs'

cornplaiiit v%rith regard to the allegations of a violation of Ohio Constitution, Article VIII,

Section 4 both on its face and as applied.

{¶ 40} In conclusion, plaintiffs' first assignment of error as it relates to a violation

of the one-subject rule is sustained, but as it relates to all other alleged errors is overruled.

IV. Alternative Claim.

{T 41} Finally, plaintiffs assert that the trial erred in dismissing their complaint

because they stated a claim that the employees working at the Marion prison complex are

public employees as defined in R.C. 4117.o1(C). Defendants respond that the State
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Employment Relations Board ("SERB") has exclusive jurisdiction to determine v%=hether

an individual is a public employee as defined in R.C. 4117.o1(C) and, as a result, plaintiffs

lacked standing to pursue their constitutioaial and alternative claims.

{T 42} Standing is " 'a party's right to make a legal claim or seek judicial

enforcement of a duty or right.' " Ohio .Pyro, Inc. v. Ohio Dept. of Cornrnerce, 115 Ohio

^ St.3d 375, 2007-Ohio-5024, ¶ 27, quoting Black's Law Dictionary (8th Ed.2004) 1442.

a Unless the party seeking relief establishes standing, a court cannot consider the merits of

^ the party's legal claim. Ohio Pyro at 1( 27; U.S. Bank IVatl. Assn. U. Gray, 2oth Dist. No.

121-VP-953, 2013-Ohio-3340, T 17, citing Fed. Horne Loan Mtge. Corp. v. Schivartzwald,

17 134 Ohio St.3d 13, 2012-Ohio-5017, ¶ 22.

{¶ 43} To establish standing, a plaintiff must have a personal stake in the matter he

or she seeks to litigate. League of United Latin Am. Citizens v. Kasich, i.oth Dist. No.

ioAP-639, 2012-Ohio-947, ¶ 21, citing Taemann v. Univ. of Gincinnati, 127 Ohio App.3d

312, 325 (toth. Dist.i998). A plaintiff demonstrates his or her personal stake by alleging an

actual, palpable injury caused by the defendant that has a remedy in law or equity. .Id.,

citing Tiemann at 325. An injury borne by the population in general is not sufficient to

confer standing, but must be borne by the plaintiff in particular. Id., citing Tiemann at

325, citing Allen v. Wright, 468 U.S. 737 (1984). See also State ex rel. Walgate v. Kasich,

ioth Dist. No. 12.AP-548, 2013-Ohio-946, ¶ 16.

{+(( 44} "R.C. Chapter 4117 established a comprehensive framework for the

resolution of public-sector labor disputes by creating a series of new rights and setting

forth specific procedures and remedies for the vindication of those rights." Franklin Cty.

Law Enforcenrent Assn. v. .Fraternal Order of Police, Capital Citj Lodge No. 9, 59 Ohio

St.3d 167, 169 (xggz). R.C. 4117.12(_g) provides that unfair labor practices are "remediable

by the state employment relations board as specified in this section," but does not provide

for the filing of an original complaint in common pleas court. "Ultimately, the question of

who is the 'public employer' must be determined under R.C. Chapter 4117." Franklin Cty.

Law E nforcementAssn. at 170.

{T 45} The trial court found that SERB was the proper jurisdictional vehicle to

pursue questions involving public employees, but determined that SERB did not possess

the authority to resolve whether the statutes in question were constitutional. The trial

court also found that R.C. 9.o6(K) conferred jurisdiction as to constitutional questions
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regarding the challenged amendments to H.B. No. 153, As a result, the trial court

concluded plaintiffs had standing to brizrg their claims since the trial court had

jurisdiction, plaintiffs alleged a tangible injurv in fact, and plaintiffs could not pursue

remedies to their constitutional claims in another forum.

{^ 46} Defendants do not contest that SERB would be unable to address the

constitutional claims asserted by the plaintiffs. Instead, defendants assert without

reference to authority that R.C. 9.o6(K) does not supply the trial court with jurisdiction,

but rather is a venue provision. R.C. 9.o6(K) as amended in H.B. No. 153 provides: "Any

action asserting that section 9.o6 of the Revised Code or section 753.10 of the act in which

this amendment was adopted violates any provision of the Ohio constitution . . . shall be

brought in the court of common pleas of Franklin county." We corzclude the trial court

possessed jurisdiction to decide the constitutional claims raised by plaintiffs. See Nibert

v. Dept. of Rehab. & Corr., lr9 Ohio App.3d 431, 433 (ioth Dist.1997); Wandling v. Ohio

Dept. of T'ransp., 78 Ohio App.3d 368, 371(4th Dist.i9g2).

{¶ 47} Defendants' contention that plaintiffs lacked standing to pursue their

constitutional claims is also without merit. Defendants admit that SERB lacks the

authority to resolve the constitutional claims asserted in this case, and simultaneously

assert that plaintiffs cannot demonstrate an injury sufficient to confer standing because

SERB is the only proper forum to address questions involving public eniployees.

{¶ 48; Here, unlike in Walgate, pla.intiffs allege a direct, concrete injury different

from that suffered by the public in general. Id. att 16. Since it would have been futile for

plaintiffs to assert their constitutional claims before SERB, it would be a manifest

absurdity to also prevent them from asserling their constitutional claims before the trial

court. "Because administrative bodies have no authority to interpret the Constitution,

requiring litigants to assert constitutional arguments adzninistratively would be a waste of

time and effort for all involved."Vones v. Chagrin Falls, 77 Ohio St.3d 456, 46o-6i (1997).

We therefore conclude plaintiffs had standing to pursue their constitutional claims at the

trial court.

{¶ 491 Finally, because resolution of plaintiffs' alternative claim depends on

interpretation of the scope of "public employer" as defined by R.C. Chapter 4117, the trial

court did not err in finding SERB has exclusive jurisdiction over such interpretation and.

dismissing plaintiffs' complaint as to their alternative claim. Franklin Cty: Law
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En,f'orcernent Assn. at 169; Ohio Historical Soc. v. State Emp. Relations Bd., 66 Ohio

St,3d 466, 469 (1993). Accordingly, plaintiffs' second assignment of error is overruled.

V. Motion to Strike

{¶ S0jl Plaintiffs filed a motion -to strike materials in defendants' merit brief and

appendix they allege were not part of the record. As it is unnecessary to rely on the

NT materials plaintiffs seek to strike in order to reach the foregoing conclusions, we overrule

as moot plaintiffs' motion to strike. 141P Star Financial, Ine. v. Cleveland State Univ.,

ioth Dist. No. 03AP-1156, 2004-Ohio-3840, 11 12, affd, 107 Ohio St. ,d 176, 2005-Ohio-

VI. Disposition

{T, 51} Because plaintiffs' complaint sufficiently states a claim that the challenged

legislation violates the one-subject rule of the Ohio Constitution, we conclude the trial

court erred in granting defendants' motion to dismiss. Plaintiffs' first assignment of error

is sustained in part and overruled in part and plaintiffs' second assignment of error is

overruled. Plaintiffs' motion to strike is rendered as moot. Accordingly, we affirm in part

and reverse in part the judgment of the Franklin County Court of Common Pleas and

remand with instructions to continue proceedings.

Judgment affirmed in part;
reversed in part and cause remanded.

SADLER and COl`v̂ `NOR, JJ., concur.

McCORMAC, J., retired, formerly of the Tenth Appellate
District, assigned to active duty under authority of the Ohio
Constitution, Article IV, Section 6(C).
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Sheeran, J.

'I'his case is before the Court on defendants' Motion to Dismiss the Complaint.

On July 9, 2012, plaintiffs filed a Complaint for Declaratory Judgment, for a Writ of

Mandamus, and for injunctive relief. I'he gist of the Complaint is that the defendants privatized

a state owned prison (Lake Erie Correctional Facility), by selling it to Corrections Corporation of

Anierica, a named defendant, and that the defendants privatiLecl another state prison, the North

Central Correctional Institution, by entering into a contract with defendant Management &

'1'rauiing Corporation, which would run that institution. Oh1ecnnsequence of these acts is that the

plailltiffs lost their jobs, incurring financial losses as a result of those actions. Plaintiffs contend

that the State defendants are also unconstitutionally authori2ed to sell four other prisons.'

This case was originally assigned to Judge Horton. A motion to transfer the case was

filed by the Defendants. Judge Horton GRANTED the transfer, and in doing so held that this

case was a re-filed case. Having reviewed that Decision, this Court has no disagreement with it.

1 CompIaint, at q^^55.

l.
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Plaintiffs contend that the statutory authority relied on by the State defendants in these

privatization actions are unconstitutional on their face, and as applied to the employee plaintiffs.

As a result of the alleged constitutional deficiencies, the actions taken by the State defendants

were and are void and illegal, and that the sale of the prison facility must be "vacated and

cancelled."z The employee plaintiffs seek reizistatement and reimbursement for their losses.

Plaintiff OCSEA also alleges the loss of over 270 bargaining unit members from the two prisons

that have been privatized to date.

The bases for the claiin of unconstitutionality are alleged violations of Article II, Section

15(D) of the Ohio Constitution (the "Single Subject" rule), Article VIII, Section 4 of the Ohio

Constitution ("Prohibition Against Joining Property Rights"), and Artiele II, Section 1 and Ic of

the Ohio Constitution (the "Right to Referendum"), as they relate to Ohio Revised Code sections

9.06, 753.10 and 812.20. The plaintiffs also ask that Am.Sub.H.£i. No. 153 be declared

unconstitutional in that it allegedly violates the Single Subject Rule.

In the alternative, plaintiffs ask for a declaration that the individuals now working in the

affected prisons are public employees, as that term is defined in R.C. 4117.01(C).

On September 6, 2012, plaintiffs filed an Amended Com.plaint. The amended complaint

added Josh Mandel, as the State Treasurer, the Office of Management and Budget, and its

director, Timothy Keen, as parties defendant. The amended complaint also added a section on

Sub.S.B. No. 321, arguing that it is unconstitutional in violation of the Single Subject Rule.3

The State Defendants filed a Motion to Dismiss on September 7, 2012. On September

13, 2012, the plaintiffs filed a Motion to file an Amended Complaint. This motion was filed in

order to comply with the requirement that leave of court is required to amend a complaint once a

'Complaint, at 13.
3AniendedComplaint, at 11,137-141.
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defendant has filed an answer or other responsive pleading. Plaintiffs noted that they erred in not

realizing that three of the twelve defendants had filecl an answer prior to the filing of the

aniended com:plaint. On Novernber 2, 2012, this Court sustained the motion to amend the

complaint. For purposes of this Motion, the plaintiffs and the defendants have agreed that the

defendants' do not first have to file an Aniended Answer, and that the original motion to disrniss

applies to all par-tie.s, including the new ones who were added in the Amended Complaint.

Prefatorily, this Court will note that when considering a Motion to Dismiss, a court must

presume all factual allegations contained in the complaint to be true and make all reasonable

inferences in favor of the non-moving party. Dismissal of a claim ptirsuant to Civ. R. 12(B)(6) is

only appropriate where it appears beyond a doubt that a plaintiff can prove no set of facts in

support of his claim that would entitle him to relief.4

1.. The Jurisdictional Argument: R.C. Chapter 4117

The first argutnent defendants raise is that this Court should disrniss the complaint based

on a lack of jurisdiction; specifically, that R.C. Chapter 4117 grailts the State Employee

Relations Board (SERB) exclusive jurisdiction to determine who is a public employee.

Certainly, where a court lacks subject matter jurisdiction, it has no choice but to dismiss

the complaint. However, the lack of jurisdiction must be "patent and unambiguous."5

Part of the relief requested in the amended complaint is for this Court to order that the

individual plaintiffs herein are public employees for pulposes of their wages and benefits, as

See, e.g. Mitchell v. Lawson Milk Co. (1988), 40 Ohio St. 3d 190, 192, cited in, e.g. Moore v. City oj
Middletoivn, 133 Ohio St. 3d 55, 2012 Ohio 3897,
5 State, ex rel. Srnith, v. Frost (1995), 74 Ohio St. 3d 107, 109; see also State ex rel. FOP v. Court of Common
Pleas (1996), 76 Ohio St. 3d 287, 289 (writ of prohibition will he granted where court patently and unambiguously
lacks jurisdiction).

3
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clefinecl in R.C. 4117.43. Defendants argue that the SERB has exclusive jurisdiction to

determine who is a public employee.6

Iia Franklin Cotcnty Law Enforcement Ass'n. v. Fraternal Order of Police (1991), 59

Ohio St. 3d 167, theChio Supreme Court affirmed the trial court's dismissal of a case where the

plaintiffs sought injunctive relief that would restrain the FOP from conducting a vote, and would

prevent azry collective bargaining agreement until SERB designated the proper union

representative. Other cases cited by the state defendants have similar holdings.

In their supplemental brief, defendants cite Carter v. Trotwood-Madison City Bd. o,f

Eclucation (2d App. Dist.), 2009 Ohio 1.769, 181 Ohio App. 3d 764. Here, two retired teachers

filed suit for an alleged breach of contract. The issue was whether the retired teachers were

public employees. In affirining (but on other grounds) the decision of the trial court to dismiss

the action, the court of appeals held that SERB has exclusive jurisdiction under R.C. Chapter

4117>

In numerous cases, courks have held that SERB has exclusive original
jurisdiction over the issue of whether a particular entity is a"puhlic employer" or
tivhether particular parties or groups are public employees." (citations omitted).

The Ohio Supreme Court also stressed in Franklin Cty. Law Enforcenaent
that "[u]limately, the question of who is the `public employer' must be
determined under R.C. Chapter 4117." 59 Ohio St. 3d 167, 1.70, 572 N.E. 2d 87.
The Ohio Supreme Court, therefore, conciuded that SERB had exclusive
juri,sdiction over the case, and that the trial court did not have jurisdiction. Id.

Id., at 919[58-59.

Plaintiffs' response to the jurisdictional issue is two-fold: First, R.C. 9.06 "squarely

vested jurisdiction over the entire case in the Franklin County Common Pleas Court. 9.06(K)."7

This secti_on reads in pertinent part as follows:

617efenclants' motion to dismiss, at p. 6.

' Plaintiffs' 5uppleineiztal Brief, at 1.

4
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Any action asserting that section 9.06,..or 753.10 of the act in which this
anlendment was adopted violates any provision of the Ohio constitution... shall be
brought in the court of common pleas of Franklin county.

Defendants as:sert that this section is a venue statute, not a jurisdictional one. I-Iowever, it has

long been held in similarly worded sections involving appeals from state administrative agencies,

are jurisdictional statutes. See, e.g. the appeals procedure from decisions of the state personnel

board of review, as set forth in section 119.12 of the Revised Code. In Hoffman v. MMontgomer°y

County ComnaissioneYs (2d App. Dist. No. 7555), 1982 Ohio App. Lexis 12905, the Court of

Appeals for Montgoznery County noted that an administrative appeal brought under R.C. 119.12,

which requires the case to be filed in the Franklin County Coui°t of Common Pleas, but which in

that particular case was filed in the Montgomery County Court of Common Pleas, was properly

dismissed for lack of jurisdiction. The trial court there refused a request to transfer venue to

Franklin County and the appeals court agreed, noting that since there was no jurisdiction, the

action was not properly commenced, and therefore the Montgomery County court had no

authority to change venue.

This Court does not see any significant difference between the two statutes. Had, for

example, plaintiffs commenced this action in another common pleas court, Hoffnaan would

require dismissal, not a change of venue.

Another case noting the jurisdictional requirement of statutorily mandated courts in

which certain administrative appeals may be brought is Nibert v. Department of Rehabilitation

and Cor°rection/L,ondorz CorrectronalInstitution (10`I' App. Dist.), 119 Ohio App. 3d 431, 1997

Ohio App. Lexis 1761. Here, the Franklin County Court of Appeals affirmed the dismissal of a

case because the action, governed by R.C. 124.34, should have been filed in the county in which

the employee re.sided, and not in Fr:anklin County. As in Hoffrnan, the appeals court noted that

5
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this was a jurisdietional issue, not one involving venue. And the Tenth District made its ruling

despite the fact that, as that Court noted, "the present case presents unusual and compelling

circumstances for allowing a deviation from the established statutory and case law, [but] we may

not ignore the mandate expressed in the first syllable of Davis."8

Based on the foregoing, this Court finds that R.C. 9.06(K) is a,jurisdictional statute, ilot

one involving venue.

Having so concluded, does this finding conflict with the requirement that matters

involving a determination of whether any indivi.dual plaintiffs are public employees be

determined by SERB administratively? The language of the subsection states that "Any action

assertingthat (,either seetionl violates...the Ohio constitution and any claim asserting that any

action taken by the govemor or the department of adrninistrative services or the department of

rehabilitation and correction pursuant to section 9.06...or section 753.10...violates any provision

of the Ohio constitution or any provision of the Revised Code shall be brought in the [Franklin

County common pleas court]. (Emphasis added).

'This Court finds that there is no conllict. There is no contention that the actions of any of

the defendants "violated" R.C. Chapter 4117. There may be circumstances from the sale of

prisons that affect employees, but that does not mean that Chapter 4117 is violated, it merely

means that Chapter 4117 is brought into play in order to detemzine the rights of those persons

affected by the sale. However, it bears repeating that there is no allegation that Chapter 4117

itself has in any way actually been violated.

Based on the foregoing, this Court holds that it has jurisdiction on issues concerning the

constitutionality of sections 9.06 and 753.10. However, that holding, as noted, does not preclude

B Nibert, citit3g Davis v. Iloard of Review (1980); 64 Ohio St. 2d 102, syllabus paragraph 1. A reading of the case
indeedshows the strong possibility of cocifusion in where to file the appropriate appeal.

6
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SERB's jurzsdiction concerning the rights of employees that relate to their employment status.

In fact, section 9.06(K) does not affect SERB's jui-isdiction at all. They are separate matters.

To summarize the opitaion to this point: SERB has exclusive jurzsdiction over employee

rights, including whether or not the named individual plaintiffs are public employees. This Court

has cxclusive jurisdiction over the constitutiarlal challenges to the pi7vatization of Ohio prisons.

2. Standing

The next issue involves standing, specifically the question of whether any of the plaintiffs

have standing to contest the legislative action. Since SERB has exclusive jurisdiction to

determine the employee rights questions in this case, the issue becomes whether any plaintiff

alleges anything in the Amended Coinplaint that would give that person (or organization)

standing to contest the constitutionality of the statutes in question. Since the allegations of

economic damages are to be determined administratively by SERB, there must be some other

basis for standing in order for this case to proceed.

The Amended Complaint seeks declaratory and injunctive relief, as well as a request for a

writ of mandamus. The writ of mandamus, requested in Count Three, asks for the reinstatement

of the individual plaintiffs to the positions they held prior to the sale of, or private contracts

entered into with, the private entities mentioned in the Amended Complaint. As concluded

earlier, the rei.nstatetnent of the individual plaintiffs is a rriatter for SERB to determine.

Therefore, there is no extraordinary wiit before this Court interm.sof the constitutionality of the

prison sale.

In Progressaltz4.org, Inc. v. JobsOhio (10"' App. Dist), 2012 Ohio 2655, 973 N.E. 2d

307, the Franldin County Court of Appeals upheld the disniissal of that case based on a lack of

standing. In so holdiiYg, that Court spoke extensively on the issue of standing.

7
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Under the doctrine of standing, a litigant must have a personal stake in the
matte^^- he or she wishes to litigate. [citation onlitted]. Standing requires a litigant
to have "such a personal stake in the outcome of the controversy as to assure that
concrete adverseness whicla sharpens the presentation of issues upon which the
court so largely depends for the illumination of di1'ficultx"questions." [Citations
ornitted]. In order to have standing, a plaintiff tnust demonstrate some injury
caused by the defendant that has a remedy in law or equity. Id. The injury is not
required to be large or economic, but it must be palpable. Id. Furthcrmore, the
injury cannot be merely speculative, and it must also be an injury to the plaintiff
himself or to a class. Id. An injury that is borne by the population in general, and
whichdoes not affect the plaintiff in particular, is not sufficient to confer
stazlding. [citation omitted].

Id., at 9[8.

In this case, if SERB did not have exclusive jurisdiction of the employees' status, with all

the issues that relate to it, including the issue of economic loss, there is no doubt that the

individual plaintiffs would have standing to pursue this claim. Clearly, they have a stake that is

far more palpable than that of any injury allegedly borne by the population in general.

However, it is clear to this Court that SERB does have, to the exclusion of this Court,

jurisdiction over those issues. Therefore, those alleged injuries, wllieh are clearly significant

claims, do not give the plaintiffs standing here.

Public right standing is one basis in which the constitutionality of a statute may be

brought. It is an exception to the personal injury requirement one must otherwise allege in order

to have standing. Public right "is conceived as an action to vindicate the general public interest."

State ex rel. Ohio Acadeiny of I'raal Lawyers v. Sheward, 86 Ohio St. 3d 451, 1999 Ohio 12 ' ).

A close reading of Pragress®hao.org indicates that it is not an absolute requirement that

a plaintiff must seek an extraordinary writ. Or, to put it another way, "overwhelmingly" does not

equate to "exclusively."9 1^-laving said that, however, the 'I'enth District made it clear that,

9 See ProgressOdaio.org at 11117. In fact, two paragraphs later, the CUUrt of Appeals noted that the vehicle----
iniunct6ve relief or extraordinary writ---was "tiltimately irrelevatlt,"

8
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regardless of whether an extraordinary writ is sought or not, there nlust be "rare and

extraordinary circumstances necessary to invoke public interest standing.'°lo

The examples cited in the above footnote, that is, where the challenge is to a statute that

constitutes an "attack on the judiciary" or affects the right of "every worker" to participate in the

Workers' Compensation system, clearly indicate the nature and scope of the case of rare and

extraordinary situations where public interest standing may be invoked. This case, no matter

how one reads the Amended Complaint, fails to rise to that level."1

Because the inciividual plaintiffs lack standing, ProgressOhio.org also lacks standing.

.ProgressOhio. org, supra.

OCSEA's standing is based on the economic injury that resulted frorn each of the

individually named plaintiffs. Again, noting that the economic injury alleged would be sufficient

to constitute a personal stake in the case, and thus make it a true adversarial proceeding, that

injury is one that must be determined by SERB.

The analysis thus far has been quite straightforward, and would appear to require this

Court to dismiss this case. Having said that, however, Plaintiffs raise an issue that is exceedingly

troubling to this Court. Specifically, Plaintiffs note that the Collective Bargaining Agreement

(CBA) between the parties cannot be utilized to provide an arbitrator authority to determine the

rights of the parties. The Defendants argue that the CBA does provide the wherewithal to give

Plaintiffs their just clue.

'0 Id., at 9t19. As examples, the Court cited Slzeward ("an attack on the iudiciary...[which] affected every tort claim
in Ohio") and State ex re7. Qlaio fS.FL-CIC7 v. Bur. Qf Workers' Comp., 97 Ohio St. 3d 504, 2002 Ohio 6717
("statute at issue...affected every injured worker in Qhio seeking to participate in the worker's conipensation
systeni:"). Statutes that affect a liinited ntamber of employees are ncit in that category.
i` Id., at 9[31: "'L^here is no question that appellants' challengeraises significant concerns about at least some of the
provision of the JobsOhio Act. However, in terms of great public interest, the most one can say about the
chaIlenged legislation is that it 'makes significant changes to theorganizational structure of state government.'
(citation omitted). This is not enozigh of a pttblic concern to confer standirig on appellants." (Emphasis added).

9
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Article 25 of the CBA governs the grievance procedure. The word "grievance" itself is

given an expansive definition, "any difference, complaint or dispute between the Employer and

the Union or any employee regarding the application, meaning or interpretation of this

Agreement."12 The procedure that follows "shall be the exclusive method of resolving

grievances."' 3

Plaintiffs note that the current CBA was in effect bef'{we the adoption of Am. Sub. H.B.

No. 153 was adopted and argues that the CBA "could not. .. contain [the type of] specific

language which identifies and preempts R.C. 9.06 or R.C. 753.10.. ,"1+

In State ex rel, Ohic, Association of Public School Ernployees v> Batavia Local School

District Board of Education, 2000 Ohio 130, 89 Ohio St. 3d 191, the collective bargaining

agreement (dba) ran from March 1, 1.996 through February 28, 1999. At the end of the 1998

academic year, i.e. June, 1998, the hoard of education ("board") considered, then did, enter into a

contract with a private company to provide bus transportation. I'lle result of this act included the

laying off of the fourteen persons who had held those positiojls. This led to a grievance beiiig

filed by some of the affected employees. The superintendent refused to reinstate those

employees, and said eznployees filed for extraordinary relief in the Court of Appeals. That court

granted surn.nzary judgment to the board. The Supreme Court, in a 4-3 decision, reversed.

The Supreme Court noted the interplay between public employees' statutory rights and

provisions of a collective bargaining agreemeiZt,'5 noting that "when the [collective bargaining]

agreement makes no specification about a matter pertaining to wages, hours and terms and

conditions of employtnent, the parties are governed by all state or local laws addressing such

'' Article 25, Section 25.01(A).
13 1C(.

'' Plaintiffs' Supplemeritat Brief after Oral Argument, at 3
" Id., at 89 Ohio St. 3d 196.

10
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t.erms and conditions of employment."06 In other words, the CBA will prevail over the state

statute, provided the CBA "speciflically e-rclude(sJ st.a.tutory rights to negate the applicatiott of

those rights."17 The Court's decision makes it clear that a CBA's "general layoff and recall

provision" by itself was not sufficient to address the specific issue raised by the board's action.

Another point of significance in this case is the Supreine Court's noting that "[W]e must

construe the language of the parties' agreement to avoid a`manifest absurdity,' 18

This is, in essence, the point Plaintiffs are making here: the CBA could not reasonably

have anticipated that one or.more prisons would h.ave been sold, and the rights of the enlployees

would have been thus affected.19Since the CBA could not "specifically exclude" statutory rights

that did not exist at the time the CBA was entered into, it becomes a manifest absurdity to try to

apply the CBA to a situation that could not reasonably have been foreseen. And if one only

wishes to apply existing law (which, under Batavia, would seem to be required), that law (in

effect now) expressly gives the State of Ohio the rigllt to privatize one or more pr-isons. Where,

then, is the proper forum for aggrieved employees to proceed?

The State Defendatts note that the Plaintiffs have two options: the first is the grievance

procedure, which has been discussed above, and the second is to pursue an unfair labor practice

grievance under SERB, pursuant to R.C. 4711.11. The Defendants note that the CBA, under

Article 39, addresses subcontractizig. However, the provision quoted by the Defendants permits

the ernplover "to contract out any work it deems necessary or desirable because of greater

efficiency, economy, programmatic benefits or other related factors.''20 While this provision is

"' Id.
17 ld. (Eniphasis in origiual).
" Id., at 198.
lA Plaintiffs' Supplemental Brief af'ter Oral Argument, supra, at 3.
`f' State Defendants' Post Hearing Brief, at 5, quoting the CBA at Article 39.0I.
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not necessarily exactly on point, other sections relatilag to the sale, lease, assignment or transfer

of any facility are covered under the CBA.21

This Court agrees, to an extent, with the State Defendantshere. Clearly, there are articles

in the CBA that relate to specific issues raised by the Plaintiffs. However, the underlying

problem is that the grievance procedure does not and cannot decide the constitutionality of the

statutes at issue here. And pursuing a SERB retnedy is equally futile, since an administrator does

not possess the authority to cietermine the constitutionality of a statute. As such, either route is,

to all intents and purposes, manifestly useless:

This, therefore; brings us full circle in the discussion. SERB is the proper jurisdictional.

vehicle to pursue questions involving public employees. But pursuing a SERB resolution (or a

grievance procedure) is, in this case at least, by defiilition useless. This brings this Court back: to

the Batavia decision's language that the law cannot require a "manifest absurdity."22

The solution to this seeming dilemma goes back to the jur.isdictional question. It must be

remembered that the lack of jurisdiction must be "patent and unambiguous." To this Court, the

lack of jurisdiction is probable, but under these circumstances it does not rise to the level of

patent and unambiguous.

If this Court has jurisdiction, and given the above, it now in.ust proceed as if it does, the

issue of Standing must be reconsidered. Clearly, the lack of standing previously noted is based

on the jurisdiction of SERB to determine the "public employee" questions. Absent the ability of

this Court to consider the status of the employee plaintiffs, those persons, as well as the OCSEA,

ZI Id., quoting Article 44.06 ("Successor"). Other provisions noted affect closure of a facility (Id., and see also
Article 36); seniority (Article 16 of the CBA), Layoffs and bumping (Article 18), and the work week, schedules and
overtirne (Article 13).
?' Granted, the language in Batavia covered a different situation, the laFiguage of the parties' agreenient. But the
general principle of avoiding abstirc3ity can harclly be considered novel.

12
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aiid therefore Progress Ohio, org, did not have standing to bring this case. But since this Court

now at least arguably has jurisdiction, the individual plaintiffs have standing.

ProgressOhio.org argues here that "standing for one is standing for all."`'j See, e.g.

ACLLI v. Grayson County (6"' Cir. 20.10), 591. F.3d 837, 843, citing Rumsfeld v. Forum for

Academic and Institutional Rights, Inc., 547 U.S. 47, 52, n.2 (2006). The 6`i' Circuit in

Gxaysora Couraty, after citing that rule, then noted, a few paragraphs later, that since "Meredith

has standing, there is no need to address the standing of the other plahltiffs."''4 The state

defendants cite an earlier 6"' Circuit decision indicating that the aforementioned principle is a

"mi:sstatement of the law," bLit because the above decisions post-date Yational Rifle Association

of America v. 14lagczw, 132 F.3d 272 (6" Cir. 1997), and because the United States Suprezne

Court lias opined on the issue, this Court cannot ignore the more recent precedent.

Based on the foregoing; the plaintiffs have standing to pursue these claims. This Court

will now proceed to the merits of the Motion to Dismiss.

3. The Single Sub,ject Rule

This Court, in Case No. 2011 CV 10647, exhaustively considered whether or not the

legislation coiitained in the bill involving the privatiration of prisons violated the One Subject

Rule. Because the Court tllerein conducted an exhaustive research of the precedents, and there

has been notlring determined since that time that contradicts that finding, this Court will repeat

that portion of the previous decision below. In so doing, the Court reiterates that it has

Shepardized State v, Bloomer and has found no decisions from the appellate courts that have

further discussed the One Subject Rule,

" Plaintiffs' \!Ienaorandum Contra, at p. 16.
24 Id., at 843.
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Article TI, Section 15(D) of the Ohio Constitution reads as follows: "No bill shall contain

more than one subject, which shall be clearly expressed in itsti.tle."

„I'he; one-st.fl3ject .t'E:EJe w as added to our Constitution in 1. 85 1. It, was one of
the proposaiy r-c.su.lti_ng froin tine efforts of the Secon:d Constitutional C:onven€ion5
of 1850-1 851. See Kulewicz, 'l Iie 1-tistory of the One-St. Je.ct Rule of the, Ohit?
Coiistitui.ori (1997). 4.; CI.i°, E.St_L.Rcc-. 591, 591-593 I'ho genesis ot' supi?ort for
this nile had its roots in the sanae. conccrn4 over the General Assembly's
tlomi.;aiic:.e of state government that forsnecl the most signil`ica.iit theme of the
CoYist.itutiors of

(he pla.+:.e.nnent of concretL, linaits on the power of t:fze ^.^ei7cf'at Asse.mbIy tc) pT•oce..ed
however it saw i'i€ in the ena.ct7^:^e.stt of xegi:ala.tion, I'he one-sul^ject rule is orie,
product of the draftc=_•s' desire to place ehoa:ks on the legislative branch's ability to
e:a.pleit its position as the ovc>m-,hulin.ingly prv-c,mincnt branch of statc,
govezrtrnt,nt prioi° to 1851 "

The rule derives in i?ait from tiac prevailing antipathy toward thc ir,anner
a:ad means by which the. (3encral.Assem.lsly exercised its prt<-.t8S1 power to enact
si}c;ci,a.l laws, By virt.tie of tliis ps sv: r, thE, General Asse.E:ably "becanie heavily
ind=ol-vc:d in the stibs idizatioxa of p.ri.vate c:.ctmpa.nies and the granting oi.' special
prMlegCs =:i7 corporate c}iartei•s. 'I'he C1ener«l Asse.tribl.y passed a riarrtb; r' of Ac€:y Y
v " t;esigned to loan credi.t or give fincancial aid to prib' ate. cana.1, bridgb:, turnpike,
aiid railroad companies. T1ic publ:ic began to [?ernoan the taxes imposed oii
ti"if:rn. for the betlefit of Fx'rva9;e compansc ;s aDd (h;.> losses inc;zt-:'ed by the Aate
when s:ufisidired corpt}rat.ions fa.iled." ;al, at 464. 715 ME,21.d 1062. Concurren#1}->
special eharte.rs or bills of incorporation were o(ten assured passa.ge thrnugh a
ss stei.r) of logrolli.n<N; z..E,,, the prac:t.ac;: o1' corztbhfing and therehy obtaining passage
ftyr several disci.cic:t legi lative propnsa s that would p.rob_ibly have fai=[ed to gain
tnajo.rity support if pre.se.;ted and votecl o=.i Mepd.rately. Id: at 49-5-496 .. 715 N1'2 d
1052, In Iiniit:ing each hiil to a iriglz: su^je,::t, the une-sulJect rtile strikes at the
he.ai•t of logrolling by e5s;>ntiall;;• vitiating its prodtic:€;.

In re Nowak (2004), 104 Ohio St. 3d 466, at g[zA3E)-31. Nowak settled a Iong-standing issue bv

holding that the Single Subject rule was mandatory, not directory, in nature.

In recent years, the Ohio Suprenie Court has considered this issue on numerous

occasions. The most recent decision sets forth a number of general principles very clearly.

Our role in the enforcelnent of the one subject provision is limited. To avoid
interfering with the legislative process, we must afford the General Assembly
`great latitude in enacting com.prehensive legislation by not construing the one-
subject provision so as to unnecessarily restrict the scope and operation of laws,
or to multiply theirnumber excessively, or to prevent legislation from embracing
in one act all matters properly connected with one general subject.' State, ex rel.

14
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Ohio C'Civ. Serv. Ernps. Assn., AFSCME Local 11, AFL-CIO v. State Enzp.
Relations Bd., 104 Ohio St. 3d 122, 2004 Ohio 6363, 81.8 N.E. 2d 688, quoting
Dix, l:l. Ohio St. 3d at 145...We have further enlphasized that "every presumption
in favor of the enactment's validity should be indulged." Hoover v. Franklin
County Bd. of Comrnrs. (1985), 19 Ohio St. 3d 1, 6...

State v. Bloomer (2009), 122 Ohio St. 3d 200, at 919[47and 48.

Bloorner goes on to note that not every violation of the one-subject rule requires a finding

of unconstitutionality. A violation must be "mailifestly gross and fraudulent"before an

enactment may be invalidated. Id., at yj49. So long as there is a common purpose or relationship

between topics, "the mere fact that a bill etn:braces more than one topic will. t3ot be fatal." Id.

Subsequent paragraphs in Bloorner give examples of statutes that were found not to

violate the one-subject rule. Of particular interest to this decision is the example given in State,

ex rel. iYillke, v. Taft (2005), 107 Ohio St. 3d 1. There, the Supreme Court upheld a resolution

proposing an amendment to the Ohio Constitution authorizing the issuance of general obligation

boi3ds for (1) funding public infrastructure capital improvements, (2) research and development,

and (3) the development of certain business sites and facilities. This combination of the three

progran2 s into one amendment was "seemingly the product of a tactical decision",25 this decision

was "not so incongluous that it could not, by any reasonable interpretation, be considered

germane to the purposes of statewide job creation and development."26

The Ohio Supreme Court contrasted the above decisions from those that invalidated

certain statutes. Thus, in State, ex rel. Ohio Academy of Trial Lawyers, v. Sheward (1999), 86

Ohio St, 3d 451, the Supreme Court struck down a tort reform bill that tried to "combine the

wearizlg of seat belts with employment discrimination claims, class actions arising from the sale

of securities with limitations on agency liability in actions against a hospital, [and] actions by a

25 B uoom er, at9i51, c:itnngGJ Mke, supra atU3.

26 IC1

15
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roller skater with supporting affidavits on a medical claim." Id., at 497-498, quoted in Bloomer,

supra, at 152. Of particular interest to this decision is the decision in. State, ex rel, Ohio Civ.

Serv. Rnzps. Assn., AI{SCME, Local 11, Ap'L-CIO, v. State Renp. Relations Bd., 104 Ohio St.

3d 122. There, the Supreme Court invalidated a statutory provision that excluded certain

employees from a collective bargaining process when that provision was enacted as part of an

appropriations bill encompassing a wide range of budgetary conce.rns.`'

In Nowak, supra, the Supreme Court invalidated a provision that attempted to settle

whether recorded mortgages were presumptively valid where those mortgages contained

violations of other sections of the Revised Code such as having only one witness (former R.C.

5301.234). The basis for the invalidity was that the statute, which was included in an

appropriations bill, sirnply had no comnion purpose or relationship with the remainder of the

statute.

Another key component of Nowak is that where there is a clear disunity, no further

evidence of fraud or logrolling is required. As that Court noted,

l:ri other word.s, the oixe-sut^ject provision Elt3eM not require evi:<le.iice of
fia,iid oi 3ogrollint; bcyontl thc unnatural c.ombinatio7is themselves. Instead, "atl
analysis of any pa:-ticsilar enactment is dependent u.pon the partict3lar lang:mage
ilE3i). S17bjf'.i't matter i"5f EIIc pi'i513().`i;.21,,, rather than upon C.x$ri.i"th?t' evidence ESf

logro:liiig; :ard thus "'an act w'hich contains such unrelated provisions must
neae.ssal•ily be }ielcl to be invalid bi order to effectuate the parpoMes o:f' the rule.,"
hz; a€. 145, 11 M3R 436, 461: NF?..2d 1.9,11. O€lr;;rwis;.:, we; hre 1e1t: with €he
alae^rnalous proposition that a bill conthining more than onc subject does eiot
violate, acon.;:t;tutionai. p7•ow%Ay.ion that prohibits a bill fs•o.rn contair.ing, €noi°e than
one subject.

Id., at 171.

27 Ci:tn_d in B 1oo.^: er, at Tt 52. The s3gni^5caxice hert is that this case also x}volved an appropriations

bill. See also: A)cron M etropolitan H ousing Auth.ority Board of '.Trustees v. State of p hio

(2008), 'Franx7ki App.N o. 07 AP 738, 2008 Ohio -- (rejecting `1n odifymg ]oca.laut^riority"J"authoriiy

to regula- te localhousnng" as:peiag too vague or notconnected w ith the stated rationale.)

16
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With these principles in mind, we turn to the iizstant case. R.C. 81220 references the

enactm.ent, arnendment or repeal of approximately 388 different sections andfor subsections of

the Revised Code. As Plaintiffs point out in paragraph 50 of their Complaint, H.B. 153 contains

many subjects that are quite diverse, among them the elimination of a prior felony as a bar to the

issuance or renewal of a barber's license; the establishment of a gambling hotline; requiring

school districts to implement merit-based pay regulations; the modification of the Rules of

Evidence relating to expert testimony by a coroner or deputy coroner; creation of a check-off to

permit taxpayers to donate all or part of their refund to the Ohio I-Iistorical Society; a prohibition

of non-therapeuticabortionsin specific places such as public hospitals and clinics; and the

elimination of all collective bargaining rights for Ohio Turnpilce empl.oyees.2^

In Simm^raoris-Harris v. Guff (1999), 86 Ohio St. 3d 1, the C)hio Supreme Court otherwise

upheld the constitutionality of the "school voucher program", except for finding that that

section's inclusion into the appropriat.ions bill violated the Single Subject Rule. The Supreme

Court found a "blatant disunity" between the school voucher program and the remainder of the

statutes in the bill. Id., at 16.

The Goff decision is noteworthy because of some parallels with the instant case. As the

Supreme Court noted,

Ar3t.:Sub.11.f3. NN-o. 1:17 c,c?ntai.ns rnany other exarntsle:s ot' topics that "1ac1^: {i

co^nmon purpose or rz.lat3on4hlip," Ani.Sub:I-1.B. No. 11.7 contained tl:ree hLiirdred

eighly-tiiree an,et,dinen?s in ttiventy fi ve Eiifferent tit.les ot ihe R€;vf. yd {.'.ode, tc;n
amendments to renumber, anE'^ eightv-f.}ne new sections in slxl£'en differellt. t.itles
of the Revised. C+.3de, Baldwin's tvtliio^ Legislative Servicc. (1995 ) f,=6,21 -6`L"'.

Id., aE 15 (footnote oi2?itted).

aa P]aintff_S C cr:: pla:ht 1?sts m ore exam p:les tqan are cited here. But the above is a;air sam p],_.

17
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The ;iipreML CoFas°t (:lici nc}f consider the constitutionality of the other sections +ai

Am.SZ.b.!HR No. 1 11.7. rnart} of #:hr, provisions of which "appear [9:o b€,l unrei<awd", Id., but that

,was becau-,e the relief c-,z3u; }Ft was liE7.tif.Fwci if) the sclooi voucher prograrn.

Here, Plaintiffs' de.niancl for relief asks t(-iat this Court dec:[are H.B. I:^:3 to be

L311CO11.5'^ :̂4E.FfT.011aEl Fn its c31€'1rat}'.,^.̂̂  However, the Lf'.rinalnGGr''f C()k371t Oi']e strictly refers to thCt>E',

ac ciit?Al^ of t1hc: Re:vi.sf,d Code that i.c.>laEe to ihe Prizatizaiion of a portion of the p.rt^oji systent. In

aridifirsn, Plaintiffs relate sc7.me. hot not all, of the ati+:,precl violations of 15".

therefore, will follow tht, lead of the Ohio Stipren-iL C:autt in Goff ^^^id refrain fro.n ni:k.in ,- a

declaration as to the corisii€-uii.onality of those sections of H.B. 153 tl-i-af lia.ve not acttaully been

aI'gEwd ha :e, at lc;a-S€:. j.1s17fa3' as the rEtl1.rig f)rl Plaintiffs' MotiE7C). .IC)r a T"t;r1.1pC1SaF•y Rt 5trai'i.lY.1t..'.

C)r•dei• is con;:.r -ni;di. "Fflis Court will note, however, tisat. the same language used in (8Off•, i..e.

appt;.au• unrelated" cortain%y appears to apply in rci-c;rcn^:.c tE) the fnstances r='iainti^fs cite in H.B.

17:;.

rh.is Court, h-C)wC'.vfX, (J4?f,S not find Goff to be +'S_?i:"EE.r(?llti3g a^1 LC) the pl:•iSon. privatization

asise:efs of 1 5'.31 are coricc.:rrzeil. :IJI State, ex reL .Rou^^efi-aba'e9 v. Taft (L003 ), 2003 (3ii.io 3340,

the Tinitl3 District C;ouil of Appeals faced t1?e. .issue of whether the bill authorizing the Ohio

L,oft,.>i-y Cornsnissioii to participate in n-iuid-state icFttcriLs (the "MegaMi.1iionti"' gaFne.) violated,

ifltt;r a:li0:, tile Siffl-Ale S3zbgc:E,€ Rx3le. T.hc Court, of App;..at,^ ^lowd, t}ta€.

Cons tr.t.iatiof.€all ty will be pr.ifnarilv a matter of a ,ca^e-i>i case.; sern.an€Ae and

contextual ana.Iys:s," cit;r}g St^te., ex. rA Dix, v> C^^^ ste (1984), 1 ^ Ohio St. ;rl 141„ 1.45.

Next, the t;oiYrt of A2•?pc:^ls he1(I that the statutory provisions atithorzzing the new lottery

^;.*.tf: r^3e WOUld g0n0r;I#.s; M.i.lii:c3ns of dollars irt rE<vc;nue for ^.^1xic^ schools, u^hF:ch was 'a sufficient

2'' Ametlcled C czm p la-ti t, C c,zn t C} ne, q[ 1 b8 (A),
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comn-iorr €-hreazl wi.€h..HoB. dO5, wl-ixeli, by €h:, t^rnc it was finally enaded., tzLil.y 17aci beccFrnc a

budget correction bill p6mar fly c:c?r;c:e7-nc:dvdth funraing;." Id., at T-13,

l.n 3.'eat.'.h2ng this conclusion, €.A7e Court of Ar9?7l:a.^5 cited Comtech S,v.5te93'"8:r, I8£d',

Liynbach (19,991), 59 Ohio St. 3d 96, which licld that tlic. "Introduc€ion of a ttr4;ara c?A revenue was

suflicib.:-ritlv related to the c°c}i•e suNc,ct of revenues and ex^^enditurcs to justify inclusion in :.in

appropriations bill.." Id., at Js50.

Hexe; whife it is cle:ar, that ^. ni:Eniber of nrnviti.ions of 11.13. 15-1, aq c.l:te:c^ bv Pl.ain€xtf'^,

1.appcar" to clearly be at odds with the Sin&. Subject Rule, Gq^.>^; sripra, those provisions are

eQnsicte:.raNy cliffererit than the scccions lsefore this Court €.ha€ deal with prison. privatization. As

zrt ^ounaltable, the .i%urpotie of the pAivat.;x, ^Itizs:i bill is ficF <=e,n.t,ra€e a s€.ri;a.n^i Of r•c;vr.:3ir.Fe to, in €.lri^

i.1"1s-.tFln€:.e, help balance the t:l.:fdoet:. This is certainly a connected subject to ai? 3pprz3pr1af:T(3tls

bi:l..sr; At flic ver;y least, it is rir+t Li "n-ianifcstiy gross c;:€' fraudulent" vic?Iatictii o; €1-ie Sliiglz.

Subject roqu:irer:-re:n€..

Whether the other s.,et.i.ons of 1-1.B. 1.33 €hrri. :zEc, cited by Plaintiffs ai,e actually in. vic}1ation

of the Single :ilibjc',.G€. REale dC)Cq, not affect. the t)EZtcoT71e regarding the pF'iSt:tn pi'tL`a€,31at1i)n portions

of this bill (^vhicli is u'^i-a€. Plaintiffs' ac€.ic}j7 is really abt3u€). As I'lai:iti.Cfs ac.kncrwlec€ie, the

rcmt;tly of 4cvera[iili€y cxist;> in the evLn€ that aiiv portion of a bill :rrc: iounc3 to be in viola^iOn O#f

[a.:+.:S).txgle SiS^^e1.l. .1`\t7.te.

Based on all €ht; forugcsin& thr^ C."ouat A-ind4 that ffid; prison priva€iz:a€aon pt;riior.is of 11B,

153 are iioi in violation of €he S.if:g1e Subject Rule.

30 P l3:¢nF::::ffs note in thei.: C om p7aktt that the prison prvatizatinn portions of riB . 153 w ere attache;.-^d

by w ay of a'ri.ier.,, w hil.e there have been com m ents in a num ber of cases as tc; the suspect natuse
of a r:ider, w hetne.r th is po.rtien of H B. 153 r.aarn e to be a pa::t of the billas being pai-t of the original

leg:is:latic>n or by scm e orher. m ethod, [^^?e fact is that the m anner iri whic:h a court is to dete-rm. ine

whether a vio7a.tion of the Single Subject Rule exists is tc) exal^n i-ie whether a"distinity„ exists
bebi eez> the contested section (s) and the bi71sZ its entirety.
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4. Prohibition Against Joining Property Rights

The next basis upon which Plaintiffs assert a Constitutional violation is in reference to

Article Eight, Section 4 of the Ohio Constitution. That section reads in pertinent part as follows:

The credit of the state shall not, in any manner, be given or loaned to, or in aid of,
any individual association or corporation whatever; nor shall the state ever
hereafter become a joint owtler, or stockholder, in any company or association in
this state, or elsewhere, formed for any purpose whatsoever.

In essence, the statutory provisions require the private contractor to operate and maintain

the prison in a lawful mariner.

R.C. 753.10 permits the director of the ODRC to award contacts for the operation aild

managernent of up to five (5) prison facilities. 77ze provisions of this section authorize, inter alia,

the Governor to execute the necessary deed(s) to the r-espective property.

In reviewing these statutes and comparing them to the Constitutional prohibition, this

Court cannot conclude that the legislation at issue is in violation of this prohibition. The State of

Ohio simply does not become a joint owner. Regulatory oversight-which occurs in many

facets of state government-is not the same as joint ownership. Furthermore, because of the

many constitutional requirements, under both the United States and Ohio Constitutions, relating

to the operation of prisons and the treatmcnt of prisoners, it seems clearly necessary for the State,

in attempting to privatize a portion of the prison system, to create and enforcerules relating to

the operation of such prisons. Finally, those cases cited by Defendants in their Memorandum In

Opposition, at 11, are persuasive on this issue.

Based on the foregoing, thechallenged legislation does not violate Article Eight, Section

4 of the Ohio Constitution.

5. Right of Referendum
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Plaintiffs zzex€ allc€;^.; that the R.C. 9.06, 753,10 and 812.20. as amended by 1-I.B. 153,

violate tho Right of Rc,rt,r.,:ridz;zn. as €}ta€. r:tglzt is set for€li ht Article 11, Section .1, ? c, and Id of the

Ohio Corzsfitutyon.

In pertinent part, AAicle 11, .5ectiofi l reads as follows:

'Thc legislative power of the state shall be vested in agcn.eral assembly corasisting
of a scri6ztc aiid a}zozasc of representatives iyLzt the people rcscz•vL to themselves the
power €-o...adc31zt :ztzd -rcjcc,€ ^,,lrzws] at. til€c polls o!; a re.Yi,:•c;zadlzFn. vo:e as hereinafter
providcd..

`s.;i:t,is3rz lc. reads in.1°€inc:n.Y partas f()Al:is^'s:

No paasucl by the g;c;zaez.a1 as4ezTZbly yhall go into effect uzi€il ninety days after
it shall have becii fi€cd wi.th the governor in €hc o.ffi+::e of the scczc;ia:-V of stat.e,
except as herein 1)1"o-vidEd.

Artbcle Tb; S:;cti.on Id z•cacls in l:cr€incrit n-zzt as follows:

Laws p*ovidi:n,> foz- €-z€x levies. apprrzltrz.a€':io€zs for the c:u:rrc.n.€ expenses of s€.a€:c,
government and state izig€'€€,1i€1i)F3s, and z.i2i.c.iyeilcy laws, 11.Ccti:`:-sa1'v for the

preservation of }(°zc public peace, health or 4afcty. sball ;o irzto znim:eeliatc et'f'eci<
S;l:ch <',1'31ci'df`.nc\- d?ws Lipo11 a S'ea or nay Votc ntlISt r<;cc:ivi', (}le. t1oto of two-thirds

R-)E ^fll the n:c nibcrs c tcr.€e^ t^ each bzancb czf the gcne.al asscmb1g, azid the
:ro zaf3zis for the rie..ccssiiy shall bc .tiot foz•€lz in one section of the laGS,, ,v1z;c;.Fz sball.
be }.̀ ^ussoci only zzpoza a yea or nkty Votc, upon asepa,:az€c roll call €licreon.

The Ohio S €s.pre;rxtc, C'ou.rt. has stated on nzamE,mm.. c3.:caNiong €lial tbo algl€i of rcfercr.Elratrz

is "of p:zramourzt importance" to €he czti:r.erts of Ohio. State, e,r rel> LeWha:€s^ote.omg, v.

Brunrier {2€ X0)1 ".:i Olizo S€. 3c1 32 .2, at ^,jl8 citing State, ^^ reL ^^^^^ ^^enera1,^^^^nlb^1}S A.

Brunner (2007), I l:s Ohio S €. ;,c:l 10:3 ).

Dcfc€idants clcz not deny the importance of the .i-i61it of z°; Icrendzzrn, and thr-;y cle.az-ly

i:aeinot; ;tskc3"€. (nor do they) il#.i3( R13. 153 pa1secl cs aJl "t',z7'icTge11c'6' Xni;aSut'ti" as yi;.t forth in

Az-€icle il. Suctlcsr: l.cl of t'szc, 01ti.o Cors€iCt:cticizl. argu.mcnts a.z°e, t:izat ?7t>s7o of t1ic

I3l..till€it:fS, az7cl i'#i) ioF1d^: either cC7.ii1c.ctci,E or t;io€ a;:C?Iil"Zectt,d wiffi this c:f3Ss,', has CVezt begC1:3. the

sepaz-aic rulc;:-crzda3m p,o<,ess. Because no steps have bccn attempted to place the referendum orz
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t:he badlot, DefE:nciants argue tfzat Plaintiffs lack standing to `.`c;onxplain. Ribou€ :1ic effective date of

tti^: ^tz^l€rr>t bill and ^^th^ €., t;:r z€ A3lfr'irlg^^s ^, I tb c: 7;^itt, tt^ ^°Cfi,rc;n^lllrtI..,333

Dei:endant:;' arguments, a,^ rnaili; iii 2011, are, oi^ questionable validity. l;^e.iOre spea.kinU

to this actioi3, the (:ourt witl. review the questionable validity of those arguinents whc;ii made in

2011. Firstt in order to conir+ier1ce a refc;-rendum ac€-.ion, c3aae must follow fl-ie law which providc.,

the rrti^;^^:b by which a oc:cur.

The Ohio (:'.4yntiti#.ui-ion states t'tta.l "Nc aaw }^as,.?ed by the gefieral: asse,mb4, shall ao into

effect Lrntii i-iinety da_ys after it 4}lall have been filed by f(-ic; gcsvai.1aor in the oflfliee of the secreta:ra,

of stai,.:..." Aitic in; II, Section lc., 01-iio Constitution. This ninLtv cia-v period is required bec;`^tise

it. ts Prf,c:ise>ly ffi.at: finae peri.od i.o w'raiib a y.efc;rc;n.dimtx i?i;€i9;ion is to be filc:^i wit}i the Secretary of

State, Id. Sifiee the C3ii.io Constitution requires that EI{e rL^feretzdus.n petition btN file,ci be filed

ixr9ti.,in ninety days "a;.'t1,z• any law shal( have benli filed by tlie aovcrnor in the, office of the

secretary of state", if, appears that 6?t1+;'e t^.', E:h6i% goes iI1t€) of'tei:t, $be 1'If-'lit of rk,fereE3dl.it?1 bc2s

"'7

t,c:cl.'

1n tiEiM h"k4tai7i;e, 3.53; by it'; c)o4^71 ti;rn3s, wt;t1t i;itr3 i,.ITuct ifranzei^iarelv: WlFe.the.r 1i..6..'.

9.06 and R.C. 753, 113 can be considered to be exeia3pt f'i'ofri the .i': fercnd.u:ri. requirement dopc,lius

o3^,i whether they mz:e.€. €1ie, stated exceptions to €1':zi#; requirement. Those L:sc.ept:ion4 taxe conta.incti

in Ar'tic:tc. l.]:. Sect.ioin l i3. oi' th,- Ohio Conisi.itui;i:csn.

It is aabt:tidant3v cle<tx that i}ie eacepty.zjnsre1:^.€i.n4 to "tax levi.c,,^" azid :seniargenry- laws foi-

the preservation of iile, public peace, he,,31tli or safety" do fiot apply here-. Therefore, ilae key

i1u4;stion is whe€1iL:r the remaining vxceplic}n, 1:apl,ro^riations ic:ir the current €.:^pefises of the state

31 M e<n o, andum in O pposit? ;n , at 9.

32 Th:is is one question that the C ourt has not had tim e to addzess. It appeaxs that the 90 day

zequir.em ent regaml,^n.g both t:he fi7.iZg of a ref--=dum petxtior_ and the e£f^ctive date of a non-

e<:: ergency law is not c?incidet:ta7., and the date the law goes kito effect is t;ie day the ref^r.^endum

ric,;htends. If.either of the part7e5 disagrees, the C ourtw ould appreciate fuxtaer srfbYm ation.
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government and '+t.ata°, inytj;:LTtions," i?ppdis`.:f, Does the haie of prisons constitute an

:.tppr4, pI if.it?oin' `,' Based. t):3 1'^i^tf^#.i':ig p?'t.-.^:^1C',?1t, tliJ.;^ Cs1..il^'I 17.o^.i^^q tA?:tt It^. dC1e^: nl5t:.

Orie. of the. l^e.y qrtestions be€r:.re the Si:Eptra°n-ie (-'ourt in ^^^em^.', ^.}x re#. L et0hte;f Vole,€srq, v.

Brunner, supra was the ir"rte.ip:retat9.on at' this th..rd: t;xceptlon---- appropriatlons------ tr) the

reft:rendum rec7u.irenzent.

First, i:hE; t:;ourt set, thc. ^:rc^u^^c;: rlrle,s rega^.-ding the intc:i3)r :oticzri of that provr. i.c}ri:

In construing these exceptions, "we must 'read words and phrases in context
according to the rules of grammar and common usage,'"' State ex rel. Colvi:n v.
Brunner, 120 Ohio St. 3d 110, 2008 Ohio 5041, P 43, 896 N.E.2d 979, quoting
State ex rel. Lee v. Karnes, 103 Ohio St. 3d 559, 2004 Ohio 5718, P 23, 817
N.E.2d 76. We liberally construe the powers of initiative and referetiduzn to
effectuate the rights reserved, State ex rel. Evans v. Blrzckwell, 111 Ohio St. 3d 1,
2006 Oltio 4334, P 32, 854 N.E.2d 1025. Further, "[fln view of the great
precaution taken by the constitutional convention of 1912 to set forth and
safeguard, with the particularity of detail usually fouzld only in legislative acts, the
right of referendum, and the three exceptiotYs thereto, our court should not deny
the people that right, unless the act in question is plainly and perstzasively
included within one qf the three classes excepted fron2 the operation of the
referendzirri." (Empl:iasis added.) State ex rel. Keller v. Foryzey (1923), 108Ohio
St. 463, 467-468, 1 Ohio Law Abs. 698, 141 N.E. 16, These exceptions to the
general rule of referendum must be strictly, but reasonably, constrn2ed. Id. at
paragraphs one and two of the syllabus,

Id., at ^J'24. The emphasis noted in €h<, lF:^ragr^iph was placed there by the Supren-ic. Court.

Thf', ;>LTpI'i',CT?i'. CiSEAr`f, Ehe3'1 iiefins.;d W1]at an "Cappri)prls`'it1€)il" lw.

An appropriation is "an authorization granted by the general assembly to make
expenditures and to incur obligations for specific purposes." R.C, 1.31.01(T).
Similarly, in Stccte ex rel. Akron Edn. Assn. v. Essex (1976), 47 Ohio St.2d 47, 49,
1. 0.0.3d 28, 351 N.E.2d 118, we explained that the ordinary and common
meaning of the phrase "appropriation bill" is a "measure before a legislative body
which authorizes 'the expenditure of public moneys and stipulating the aznount,
manner, and purpose of the various items of expenditure."' Id. at 49, quoting
Webster's New International Dictionary (2d Ed.). See also Black's Law Dictionary
(9th Ed.2009) 117-118 (defining "appropriation" to mean "[a] legislative body's
act of setting aside a sum of money for a public purpose").

1'd.9 a€ `f28.
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Thc, Supreme Court. expressly rejected t1-i^; argarnc.nt that ^.-^c.cau4c .tunds ate genrrat^ed ------

irl that c;aso by S«tes f'rESrt7 VirAz,o lottery ten-ninais (and in 9.hi,: case by €;3c: sale of" pri^,,ori(s) and

surrc7ui-idi.ng i3raperty) -----thiat this makes tiaeri-i <:apfxropriatioY.s." By €:llc s^efinit:ions ^ikcm by the

Ohio Suprex-ne Court, it is clea:r that generated fuficls i',tztn the sale of prison facilities cannot be

c c::^Al ^ire 3.^r.^i,L€ Z l)^^s,^ e

It c:arx ci3so be ar4^ua:^3 that €^k^^:. sale of pmx,orts and LhF° revenue such a sale would provide

are `izlextt.i.c ab:ty linked" to appropriations, a.nd, therefore 5h45u3d be pe.riiiittec', a5 afi exception to

the rcfcrcntiuim requirement. However, this precise argument was i-ai.^,ed -----and rejec€ed------ in

.^etOhiaV^teaotg, I'hc Stipreme {:.:oLtrt heler

There rtb ssc) authority iut our precedent that wczul(i per.-mi.t. the rc;ferenclum,
exception tc) apply to }1rovisionw t:liat. once ;.mp:Eemen[cd, raise^ rcvcnue to provide
funds f'c,.r ati appropriation ir, another pa.,•€ of t7.Fe ac.€., e-veii Ff' -- as the intervening
rc4pctiicleiits claii-ii .-- thc:y ar€., "iiic.xtrica.3iy tied" or related Co each c3thcr.

I d., a€; J,75.

l-^i.rally, it rnrxst 1-;c nr3€uri ifia€ t.be statutes in quustiori &rC perrila.lel7.t iD r.lat.z:tre, a€id the

SLIprc;M::: Court i n L^.^tOha€.zl'ote.oqa held that any section of the law "which changes the

pe77m::knc:nt law of the state is subject to referendurn ander ti?e powers reserved to i1-ie Peopl.e; by,

Section A «f .^:rt7c.le 11, everi 7f tl,t> la.w also r,ontais.ls tt <<ac:i:ic;rs prova51inv' t'o7^° an appropriation for

€}t^.°. CE-21'rent e^Te.ps.:1l.Ees; of :ili).€e gf3vl;rnmi;i7.€," Id., at ji 45,

Ba.sed on the fcFr.:.e°oing, the c;ontcstccl srafiiitcs do iiot fit witiun a.f3y of the t€ire,e

exceptions to iiie referendum requirement set forth in dhc Ohio Constitution.

Rie conclusions (hiat 1"Tlil.)% bC'. Ti',aC bwfl from the fi9.1`',L C}li),oal €.'. E^'?^1^.. first, il"i', 1)C?3'€:zf-^II of

H.B. 1.53 relating t.as R.C. 9.06 aiad R.C. 753.I0 yhcul;.i have b:ell subject to the .t'efere-t:i&sm

requiren:tyzZt, and second, that iaccaiise they (and the rest of H.B. 153) we€it into efi:oc.t
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ir^intc;c^iaielti, Plaintiffs ^^a^? n<) recourse to ihe rir ht of ^:L;fe.F`e^^du^^ 35 Sa ncf, i'I.ail ^tii;^s (a^t^^ ^tn^,-

o€her Ohxo r.i€i.r.E,.n) should have haci Cha€. Aight, wid hecau.se €h.:s, could no, have mir,-,uetl it c;vE,n if

i.h.cy ti^'i:ihed b3sed upon t3ie manner in 'w}2.Ech this legislation 4'33,S passed, this Court cannot say

that they lack standing to make the arguynents concerning the referendurn issuL. Ai the €itne of

the filing of the 2011 case, €h(: lac:i^. of recourse wns most troubling to this Cc:jurc.

Of .:Our-W, i.-ntei vening events havE, €.akeii p:iaz;<, 4inr,c, this Court first revieweii this issue

last year. Specifically, i'iaintiii's--ox• a€ .Iea^s€ the ones involved in the .,ar€.ier case-dismissed

that case pursuant to t'.iv.R. 41( A). and it is adinitted on iiotl3 side.s in oral :n•gunient on this

Mo€r.oit to DisFniss that fhere was no c:ffor€ to seekq oh€ain, or lile referendum pe€itions £i-om or

wi€h tiie Sc,cre€:axy of State. Dz;t:,.n41,:nts' argurrxent. €hat. €:he f'lW.ri:t.iff< ht,:w-, diorre: rtot.hi.rxf,v€,o

,
f;.?4.e,:3.iSe their 1°1gC'zt of :`t,feTN17Eh#E"1"i at uI,E' t4ne a::ot',s, after Ehe j.3ass'r}gi, 4F.- so tnuC:h t"4:C1'te, }}i.ci"9"lie

€e',.(ing. At [his point, that is to say, by .iuiy of 2.012', t:[ic Court agrees that this inactivity is fatal

to. the seeking of tlie reicrendun-t rrtrned}-.

Based on the foregoing, the aVlotion to Dismiss is SUSTAINED, and this case is

dismissed. This is a final appealable order.

Copies to: all counsel.

33 As rioted sapra, i^.ii.s cznclasinr, assl:.rr, es th at a ral-xe..-id;:irn action can on1y be brought dur^.g the

tim e a billhas notbe= e"eif--cth7e:'
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Franklin County Court of Common Pleas

Date: 11-20-2012

Case Title: OI-IIO C:I:VIL SERVICE EMPLOYEES ASSOCIATION ET AL -
VS- QHTC) STATE ET AL

Case Number: 12CV008716

Type: DECISION/ENTRY

It Is So Ordered.

/s! Judge Patrick E. Sheeran

Electronica3fy signed ori 2012-Nov-20 page 26 of 26
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Court Disposition

Case Number: 12CV008716

Case Style: OHIO CIVIL SERVICE EMPLOYEES ASSOCIATION
ET AL -VS- OHIO STATE ET AL

Motion Tie Off Information:

1. Motion CMS Document Id: 12CV0087162012-09-0799970000

Document Title: 09-07-2012-MOTION TO DISMISS

Disposition: MOTION GRANTED
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