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I THE CASE IS OF PUBLIC AND GREAT GENERAL INTEREST

This case addresses a significant and timely issue conceming claim preclusion
and the finality of admissions of liability made by individuals who decline to pursue a
recognized and available remedy at law such as that provided by Cleveland Codified
Ordinance 413.031 (“CCO 413.031”). The opinion of the Eighth District Court of
Appeals, if unchecked, in failing to apply res judicata to the purported equitable
restitution claims of the individual Appellees in this litigation departs from accepted legal
principles and would only serve to create uncertainty and confusion with re gard to the
presumptive finality of any number of long ended quasi-judicial administrative actions.
Particularly, Appellees herein seck to re-litigate through purported “equity” their
acknowledged abandonment of the adequate remedy at law previously available to them.
The Eighth District’s opinion identifies Appellees as class representatives for a class
defined as “[a]ll persons and entities who were not a “vehicle owner’ under CCO
413.031, but were issued a notice of citation and/or assessed a fine under that ordinance,
prior to March 11, 2009, by/or on behalf of Defendant, City of Cleveland.” Lycanv.
Cleveland, 8" Dist. No. 99698, 2014 -Ohio- 203, 4 24 (Lycan I1). (Journal Entry and
Opinion as issued attached at Appendix).

CCO 413.031 was adopted in 2005 and authorized the use of an automated-
camera system to impose civil penalties for speeding and red light violations on the
owners of vehicles that have been photographed by an automated-camera system. In an
early jurisdictional challenge to the City’s ordinance the Eighth District Court of Appeals

had recognized that a “party who receives a notice of liability may contest the ticket by



filing a notice of appeal within 21 days from the date listed on the ticket.” State ex rel.
Scott v. Cleveland, 166 Ohio App.3d 293, 2006 -Ohio- 2062, 850 N.E.2d 747, % 3
(emphasis added). The Supreme Court in considering relators’ subsequent appeal in
Scott further recognized that “because the city does not patently and unambiguously lack
jurisdiction, appellants have an adequate remedy in the ordinary course of law by way of
the administrative proceedings set forth in Section 413.031 and by appeal of the city's
decision to the common pleas court.” State ex rel. Scott v. Cleveland 112 Ohio St.3d 324,
2006 -Ohio- 6573, 859 N.E.2d 923, 4 24. CCO 413.031 specifically provides in no
uncertain terms that “failure to give notice of appeal or pay the civil penalty within this
time period {21 days] shall constitute a waiver of the right to contest the ticket and shall
be considered an admission.” CCO 413.031(k).

Each of the Appellees received notices of violations documented by the camera
system for vehicles they were leasing. Fach of the Appellees declined to challenge the
civil citations issued to them, and instead, with a single exception, voluntarily paid the
$100 civil fines established for the documented violations. (Lycan at 9 6). Appellees now
seek to act as class representatives in litigation against the City seeking the restitution of
civil fines paid by lessees who received notices of liability for traffic offenses prior to
amendment of the ordinance in March 2009 to clarify that “lessees” were to be included
within the definition of “vehicle owners.”

Appellees have no claims as a matter of law and the Eighth District has grievously
erred with its refusal to apply res judicata. “The Eighth District’s Lycan decision directly
conflicts with an earlier opinion of the United States Sixth Circuit Court of Appeals on

similar facts and also involving claims of unjust enrichment brought by lessees who had



received notices of liabiulity under CCO 413.031. In Carroll v. Cleveland, 522
Fed.Appx. 299 (6th Cir.2013), the Sixth Circuit in considering a class action brought by
lessees who had similarly received CCO 413.031found the claims were precluded by res
Judicata “[blecause Appellants did not appeal through the administrative process that the
ordinance offered, they lost the opportunity to make their claims.” /d. at *2.

The Ohio Supreme Court has already accepted for review the case of Walker v.
City of Toledo, Ohio S. Ct. Case No. 2013-1277, where it will decide whether Toledo’s
red light and speeding camera ordinance, which is similar to Cleveland’s, violates Art. I,
§ 4 of the Ohio Constitution. The standing of the appellee Walker is also presented as he
sought restitution only after voluntarily paying his civil fine. In Jodka v. Cleveland of
Cleveland, et al., 8% Dist. No. 99951, 2014-0Ohio-208 the Eighth District Court of
Appeals recently certified sua sponte a conflict of its decision with Walker on the 1Ssues
of standing and whether its opinion concerning constitutionality was merely advisory.
The Eighth District in Jodka, citing Carroll, concluded concerning standing:

Jodka admitted in his complaint that he simply paid the citation the city
issued to him. Thus, Jodka neither placed himself under the purported
authority of the quasi-judicial process the city instituted in CCO 413.031 nor
contested the ordinance's constitutionality during such process. Carroll. This
Jact made Jodka an inappropriate person to assert a claim that provisions of
CCO 413.031 unconstitutionally stripped the municipal court of jurisdiction
over his offense.

Id, at 937 Similarly, Appellces herein are inappropriate persons to assert any claims

because they also did not contest application of the ordinance to them as lessees.

" Jodka filed a Motion for Reconsideration and En Banc Review with the 8™ District
Court of Appeals on February 3, 2014 challenging the portion of the appellate court’s
ruling on standing.



While not meeting all the requirements of Rule 23 by a preponderance of the
evidence, the appellate court has improperly approved an overly broad class certification
that not only ignores the Rule 23 requirements, but because of misplaced and incorrect
"fairness and justice” policy judgment ignores the fact that the class representatives lack
standing due to res judicata and therefore, a class cannot be certified. This matter is of
great interest for all municipalities in the consideration of administrative appeals and
Cleveland requests the appeal be accepted to make clear that res judicata is to be applied
where individuals forego adequate remedies of law and voluntarily admit violations of
law.

1L STATEMENT OF THE CASE AND FACTS

A. CCO 413.031
Cleveland City Council recognized with its enactment of CCO 413.031 in 2005

that a fundamental purpose of local self-government is the protection of the health,
safety, and welfare of its citizens, that red light crashing and speeding causes needless
serious injuries and death, and that Codified Cleveland ordinance 413.031 (*CCO
413.031”) would reduce red light running and speeding. A summary overview of CCO
413.031 was accomplished in State ex rel. Scott v. Cleveland 112 Ohio St.3d 324, 859
N.E.2d 923, 2006 -Ohio- 6573, wherein this Court provided at § 2 :

In July 2005, the Cleveland City Council enacted Cleveland Codified

Ordinances 413.031 (“Section 413.031”"), which authorizes the use of

automated-camera systems to impose civil penalties on the owners of cars that

have been photographed by an automated-camera system. “This civil

enforcement system imposes monetary liability on the owner of a vehicle for

failure of an operator to stop at a traffic signal displaying a steady red light

indication or for the failure of an operator to comply with a speed limitation.”

Section 413.031(a). The imposition of liability under Section 413.031 is not
deemed a conviction and is not made a part of the car owner's driving record.



Section 413.031(d). In addition, no points are assessed against the owner or
driver. Section 413.031(i).

CCO 413.031 provides for an administrative appeal process which this Court has

summarized as follows:

“Appeals shall be heard by the Parking Violations Bureau through an

administrative process established by the Clerk of the Cleveland Municipal

Court. At hearings, the strict rules of evidence applicable to courts of law

shall not apply. The contents of the ticket shall constitute a prima facie

evidence of the facts it contains. Liability may be found by the hearing

examiner based upon a preponderance of the evidence. If a finding of liability

is appealed, the record of the case shall include the order of the Parking

Violations Bureau, the Ticket, other evidence submitted by the respondent or

the City of Cleveland, and a transcript or record of the hearing, in a written or

electronic form acceptable to the court to which the case is appealed.”
Scott at 4 6. The appeals authorized by CCO 413.031 are to be filed within twenty-one
days from the date listed on the notice of violation. d. at 9 5. None of the Plaintiffs-
Appellees ever filed an appeal, much less did they file any appeals within the 21 days
authorized by the ordinance.
B. Lycan 1

Plaintiff-Appellees Janine Lycan, Lindsey Charna, Jeanne Task, Ken Fogle,

Thomas Pavlish, and John T. Murphy (“Appellees™) filed a class action complaint against
the City of Cleveland (“Cleveland”) on February 23, 20009, alleging that the City had not
possessed the authority to assess them notices of civil liability under Cleveland Codified
Ordinance § 413.031 (“CCO 413.03”). The Appellees were leasing their vehicles at the
time they received civil notices of liability pursuant to the ordinance for speeding

violations that had been documented by the City’s civil camera enforcement system.

Each of the Appellees chose to forego the appellate process that was established at CCO



413.031, as outlined above in Scorr. Instead the Appellees voluntarily paid the $100.00
fines established for each of their various speeding offenses.’

On November 25, 2009, the Common Pleas Court granted Cleveland’s Motion for
Judgment on the Pleadings and further denied Plaintiff-Appellees’ first motion for class
certification on the basis that the plaintiffs in this case had not pursued the available
appeal process provided by CCO 413.031 and as a result had waived their right to contest
the violation notices. Appellees filed a notice of appeal and the Eighth District Court of
Appeals in considering the Civ.R. 12(C) dismissal held that the Appellees may have a
possible unjust enrichment claim against the City. Lycan v. City of Cleveland (December
9,2010), 8™ District. No. 943 53, 2010-Chio-6021at § 8) (“Lycan 1”). In reversing the
dismissal at this early stage the appellate court simply raised the spectre of “unjust
enrichment” but in so doing did not address the doctrine of res judicata and its impact on
claims presented by individuals who had voluntarily paid their civil fines without taking
advantage of the quasi-judicial administrative process provided by Cleveland’s camera
enforcement ordinance.

Cleveland’s motion for £n Banc review based upon conflicting prior opinions
holding that unjust enrichment was not available against a municipality was denied by a
slim 5-6 margin. The City then sought appellate review by this Court of the Eighth
District’s reversal of the trial court’s grant of judgment on the pleadings. This Court did
not accept jurisdiction of the appeal at that early stage. Lycan v. City of Cleveland, 128

Ohio St. 3d 1501 (2011).

* With one exception, Plaintiff-Appellee Trask received two tickets for speeding and
chose not appeal, but to date she has not paid the one outstanding civil fine associated
with her violations.



C. Lycan 11

Subsequent to remand, discovery was undertaken by the parties. On July 25,
2012, Appellees filed for partial summary judgment claiming that the elements for their
equitable unjust enrichment claim had been met. The City opposed Appellees’ motion for
partial summary judgment and requested summary judgment be entered on behalf of the
City, in part, on the basis that Appellees’ claims for unjust enrichment should be
dismissed with prejudice on the basis of res judicata. The trial court granted Appellees’
partial motion for summary judgment and after a subsequent hearing én February 19,
2013, the trial court granted Appellees’ motion of class certification. The City filed an
interlocutory notice of appeal contesting the grant of class certification on March 27,
2013 on the basis that (1) res judicata barred Appellees’ claims as purported class
representatives and (2) Appellees have failed to prove all the required elements under
Civ. R 23. The Eighth District affirmed the lower court’s class certification ruling on
January 23, 2014. Lycan v. Cleveland, 8™ Dist. No. 99698, 2014 -Ohio- 203 (Lycan 1I).

HI. ARGUMENT

The City of Cleveland’s Proposition of Law:

Cleveland Codified Ordinance 413.031 provides an adequate remedy in the
ordinary course of law to those receiving civil notices of liability by way of the
administrative proceedings set forth in the ordinance. State ex rel. Scott v. Cleveland
112 Ohio St.3d 324, 2006 -Ohio- 6573, 859 N.E.2d 923. Individuals who receive a
civil citation issued pursuant to a local ordinance and who knowingly decline to take
advantage of the available adequate remedy at law provided by the ordinance are
precluded by res judicata from subsequently acting as class representatives and
presenting equitable restitution claims predicated in unjust enrichment. Accord
Carroll v. Cleveland, 522 Fed.Appx. 299 (6th Cir. Ohio 2013).

A, The Eighth District recognizes that its decision in Lycan I did not constitute
law of the case on the issue of res judicata.

The Eighth District recognized that res judicata had not been addressed in Lycan I and



the court did not apply the law of the case argument advanced by the Appellees:
As a preliminary matter, the parties dispute whether Lycan I established the
law of the case insofar as the court determined that the plaintiffs' failure to
pursue administrative review before paying the fine “does not necessarily
foreclose any right to equitable relief.” However, Lycan I did not address the
issue of res judicata.

B. Each Appellee and Purported Class Member Had Adequate Remedy at Law
Available to Them Through Provision of CCO 413.031.

The administrative hearings authorized by CCO 413.031 involve the exercise of
quasi-judicial authority. State ex rel. Scott v. Cleveland 112 Ohio St.3d 324, 2006 -Ohio-
6573, 859 N.E.2d 923, 9 15. This Court further recognized in Scott that “Section 413.031
authorizes an administrative proceeding that does not require compliance with statutes
and rules that, by their own terms, are applicable only to courts.” /d. at % 21. Thereis no
question but that those receiving notice of a civil violation under CCO 413.031 are
provided “an adequate remedy in the ordinary course of law by wéy of the administrative
proceedings set forth in Section 413.031 and by appeal of the city's decision to the
common pleas court.” Id. at § 24 (emphasis added). Appellees voluntarily gave up their
right to the recognized adequate remedy.

C. Res judicata bars Appellees attempt to circumvent their failure to contest the
notice of liability through the available remedy at law provided by
“administrative appellate process provided by CCO 413.031.

It is well recognized that res judicata is to be applied in the context of
administrative hearings. Grava v. Parkman Twp. 73 Ohio St.3d 379, 653 N.E.2d 226
(1995). The Eighth District’s res judicata analysis in Lycan Il evidences under the
circumstances that the appellate court got seriously lost in considering the City’s res

judicata argument in incorrectly concluding that “fairness and justice would not support

the application of res judicata in this case.” Lycan Il at § 19. More on point under the



circumstances of Appellees’ restitution argument - given the availability of an
administrative hearing to each Appellee - was this Court’s consideration in Grava that
“[t]he instability that would follow the establishment of a precedent for disregarding the
doctrine of res judicata for ‘equitable’ reasons would be greater than the benefit that
might result from relieving some cases of individual hardship.” Id. at 383.

The Eighth District was well aware that the United States Sixth Circuit Court of
Appeals had already considered and held that the claims of similarly situated plaintiffs
(“copycat” or not) were barred by res judicata:

In Carroll v. Cleveland, 522 Fed. Appx. 299 (6th Cir.2013), a “copycat”
lawsuit raising constitutional takings challenges, the federal court found that
where the appellants paid their fines rather than contesting their citations
through the administrative process provided under CCO 413.031, claim
preclusion barred their claims. See also Foor v. Cleveland, N.D. Ohio No.
1:12.CV 1754, 2013 WL 4427432 (Aug. 14, 2013).

Lycan IT at § 14. The Sixth Circuit recognized CCO 413.031 afforded the similarly-
situated plaintiffs therein the opportunity to avoid paying the established civil fine:

“the only damages that Appellants seek are the fines that they paid. Had
they successfully contested their citations in the first instance, they would
not have owed anything, Had they failed, they would have owed precisely
what they paid. The administrative process, in other words, could have
afforded Appellants the very monetary relief they demand, had they taken
advantage of it.”

Carroll at *5,
In seeking to justify its disagreement with the Sixth Circuit, the Eighth District
mistakenly reasoned based on two dissimilar out of state decisions as follows:
While we have found no authority in Ohio on the issue, courts in other states
have generally declined to apply res judicata or collateral estoppel with
regard to traffic infractions. State v. Walker, 159 Ariz. 506, 768 P.2d 668,

671 (Ariz.App.1989); Hadley v. Maxwell, 144 Wash.2d 306, 312-313, 27
P.3d 600 (2001).



First, neither Walker or Hadley involve similar facts as in the present case where
individuals who voluntarily gave up their adequate remedy at law are years later seeking
to recover civil fine moneys they paid after Cleveland’s camera enforcement system
documented the violation of Ohio’s speeding laws. The Arizona Supreme Court’s
decision in State v. Walker is very dissimilar to the facts before this Court as the decision
upheld an appellate court’s holding that a civil traffic violation adjudication would not be
given collateral estoppel effect in a subsequent criminal prosecution of Walker. In Hadley
v. Maxwell, the defendant Maxwell was sued in a personal injury case arising from a
traffic collision. Maxwell paid a traffic fine (civil in Washington) and was thereafter
sued by Hadley. The Washington court disallowed collateral estoppel based on the
payment of her fine reasoning “[m]ost jurisdictions have refused to admit traffic
misdemeanors in subsequent civil cases, let alone allow them to be the basis for collateral
estoppél.” Unlike Hadley there are no physical injuries or civil tort liability at issue.
Rather as found in Carroll in considering unjust enrichment claims presented by lessees
such as Appellees herein:

[Appellants'] claims are precluded by res judicata. > McCarthy v. City of
Cleveland, No. 1:11-CV-1122, 2011 WL 4383206, at *1 (N.D.Ohio Sept.20,
2011). Had Appellants contested their citations, rather than paying their fines,
the district court reasoned, they eventually could have presented all of the
arguments that they pressed below. /d. at *2—*5. Because Appellants did not
appeal through the administrative process that the ordinance offered, they lost
the opportunity to make their claims.

Id at *2.
There are however, out-of-state cases directly on point that the Eighth District

decided to ignore; in Kovach v. District of Columbia (D.C. 2002) 805 A.2d 957 the

appellant had paid without contest a civil traffic violation documented by an automated

10



camera system. The court concluded that “in failing to contest the infraction, appellant
effectively acknowledged lability for running the red light. /d. at 962. In affirming the
dismissal of plaintiff-appellant Kovach’s claims the appellate court recognized
“[c]ollateral estoppel restricts a party in certain circumstances from relitigating issues or
facts actually litigated and necessarily decided in an earlier proceeding.” Id. at 962
(Citations omitted).

In construing Ohio law, the Sixth Circuit in Carroll recognized, as held by this
Court that “a valid, final judgment rendered upon the merits bars all subsequent actions
based upon any claim arising out of the transaction or occurrence that was the subject
matter of the previous action.” Id at 303 quoting Grava, 73 Ohio St.3d at 382. From the
holding in Grava, the Sixth Circuit distilled the four elements making up res judicata:

(1) a prior final, valid decision on the merits by a court of competent

Jurisdiction; (2) a second action involving the same parties, or their privies, as

the first; (3) a second action raising claims that were or could have been

litigated in the first action; and (4) a second action arising out of the

transaction or occurrence that was the subject matter of the previous action.
Carroll at 302.

1. The First and Second Elements of Res Judicata are met.

The first element was found in Carroll as under the identical circumstances
presented by the Lycan Appellees in this appeal as Appellees declined to appeal and paid
their fines, admitting their vehicle had been captured violating the traffic laws:

“The citations that Appellants received clearly indicated that paying the fine,
rather than contesting the citation, was an admission of liability. Thus, by
paying, each Appellant admitted that he or she committed the alleged traffic
violation, without asserting any defenses. Like a settlement decree in a civil

case, this qualifies as a final disposition. Appellees satisfy the first
prerequisite for the application of claim preclusion.

11



Carroll at 302. The Eighth District’s attempt to disregard the admission of liability
associated with payment and failure to appeal under the circumstances by claiming “Res
judicata does not apply because there was never an actual “judgment” rendered by a
court, or administrative tribunal, of competent jurisdiction” (Zycan I at 4 15) simply
disregards the obvious. As clearly stated in CCO 413.031 (k): “failure to give notice of
appeal or pay the civil penalty within this time period [21 days] shall constitute a waiver
of the right to contest the ticket and shall be considered an admission.” Similarly, the
second element is met as “[{w]ithout question, this action involves the same parties as the
carlier traffic-citation action.” Id. at 303.

2. The third element is met as Appellees could have challenged the
application of CCO 413.031 to them as lessees through the appellate
process provided by the ordinance.

Appellees herein are challenging the application of the law, not the
constitutionality of the ordinance and had recourse to the administrative appellate
process. The Sixth Circuit thoroughly analyzed the third element, ultimately concluding
this element was met, for the same reasons as should have been found by the Eighth
District herein:

- [Carroll’s] arguments deal uniformly with the ordinance as applied to lessees,
not its facial validity. Appellants could have pursued the arguments that they
raise here in the appellate process that they waived.
Id. at 306. The Carroll conclusion is further buttressed by the Eighth District’s earlier
decision in Dickson & Campbell, L.L.C. v. City of Cleveland, 181 Ohio App.3d 238, 908
N.E.2d 964, 966 (2009), wherein the court in conducting an appellate review of a § 2506

decision issued by the court of common pleas reversed a holding in favor of the City,

holding that the appellant as a vehicle lessee was not subject to the civil liability

12



authorized by CCO 413.031 as the appellant was not an owner under the ordinance. The
Appellees declined the opportunity the challenge application of CCO 413.031 to them,
the same adequate remedy at law as was presented to the Dickson & Campbell lessee
appellant.
3. The fourth element is met as Appellees seek refund of the fine they paid.
The fourth element of res judicata was addresses in Carroll under the same
circumstances presented by the Lycan Appellees:
“[Als a matter of Ohio law. The facts that underlie this suit—the issuance of
traffic citations to lessees, rather than owners, of vehicles—are identical to
the facts that confronted the plaintiffs when they received their notices of
liability. The City satisfies the fourth prerequisite for the application of claim
preclusion.
Carroll at 307.
Contrary to the Eighth District’s comments concerning “fairness and justice”
(Lycan 11 at § 17), the same court had previously recognized “[i]f parties prosecute their
challenges to Codified Ordinances 413.031 through an administrative appeal, they will
then have an opportunity to challenge the ordinance.” State, ex rel. Scott v. Cleveland,
166 Ohio App.3d 293, 850 N.E.2d 747, 2006-Ohio-2062, 1 19. Appellees declined the
opportunity. As was discussed in a prior appeal by the same lessces contesting in Carroll
(the case was formerly identified under deceased plaintiff McCarthy’s name) the process
is neither “unreasonable, onerous or coercive™:
For whatever reason, they chose to voluntarily pay the fines without
challenging the tickets. The City did not garnish, attach, seize or otherwise
“take” the fine monies from accounts or funds belonging to plaintiffs. As the
citation provided an alternative to payment—an alternative not unreasonable,
onerous or coercive—Plaintiffs’ payments of the fines were voluntary, not

compelled. Indeed, this conclusion is corroborated by the experience of the
plaintiffs in Dickson & Campbell, LLC v. City of Cleveland, 181 Ohio

13



App.3d 238, 908 N.E.2d 964 (2009), who successfully challenged this very
ordinance on the very grounds now asserted without paying their fines.

McCarthy v. City of Cleveland, 626 F.3d 280, 288 (6™ Cir. 2010) (J. McKeague,
concurring). Claim preclusion “requires a plaintiff to present every ground for relief in
the first action, or be forever barred from asserting it.” National Amusements, Inc. v. City
of Springdale, 53 Ohio St.3d 60, 558 N.E.2d 1178, 1180 (1990) (citations omitted). The
Lycan Appellees did not prosecute any appeals of their civil citations and as

in Carroll they are precluded from acting as class representatives under the claim
preclusion principles inherent with res judicata.

IV.  CONCLUSION

Municipalities and towns across Ohio are now faced with these exact issues
regarding their traffic camera enfqrcement programs. Plaintiffs who have paid their
violation notices years and years .ago are now demanding refunds of their voluntarily paid
violations, while not denying that they have committed the traffic offenses. Ohio cities
and towns should not fear financial threats brought by individuals who ran red lights or
sped down city streets up to nine years ago. Allowing unjust enrichment claims from
individuals who voluntarily paid their violation notices would be a great injustice under
any application of the “equity” principles being espoused by Appellees in the Lycan
litigation and contrary to the standing consideration given by the Eighth District to the
purported class representative in Jodka. |

For the foregoing reasons, the City of Cleveland respectfully requests that this
Honorable Court grant jurisdiction to hear this appeal of great public importance.
Alternatively, the City requests that this Court grant jurisdiction and hold the case in

abeyance until the standing issues in Walker v. Toledo and Jodka v. City of Cleveland are

14



determined. Disposition of the standing issues presented therein in light of the res
Judicata principles long recognized in quasi-judicial administrative hearings would be
determinative of this appeal.
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SEAN C. GALLAGHER, P.J.;

{91} Defendant-appellant city of Cleveland appeals from the trial court’s
order granting class certification. For the reasons stated herein, we affirmy .

{92} There has been considerable debate whether red-light cameras serve
to make the roads safer or whether their use is about generating revenues for
the eities that deploy them. Irrespective of that controversy, we are mindful that
the impositionofa $100 civil penalty resulting from a red-light camera violation
has significant value to the individual. “ At issue in this case is whethey the
plaintiffs may maintain as a class action their claims for unjust enrichment angd
declaratory relief arising from the enforcement of a red-lighvt camera ordinance
against the individuals in the putative class.

{493} Former C}e§eland Codified Ordinances (“CCO”) 413.031 authorized
the use of automated traffic cameras to impose civil penalties on “the owney of
a vehicle” for red light and speeding offenses. Pursuant to former CCO
413.031(p)(3), a “vehicle owner” was defined as “the person or entity identified
by the Ohio Bureau of Motor Vehicles, or registered with any other State vehicle
registration office, as the registered owner of a vehicle.”

{94} On February 25, 2009, plaintiff Janine Lycan filed a class action
complaint against the city, alleging that the city unlawfully enforced former
CCO 413.031 against her. The action arose following this court’s decision in

Drickson & Campbell, L.L.C. v. Cleveland, 181 Ohio App.3d 238, 2009-Ohio-738,



908 N.E.2d 964 (8th Dist.). In Dickson, this court found nothing ambiguousg
about the plain meaning of the word “vehicle owner” and determined that former
CCO 413.031 does not impose liability on a lessee of a vehicle. !

{45} Lvcan claimed that she was not the owner of the vehicle depicted in
the photograph taken by the automated traffic camera. Lycan sought equitable
relief for unjust enrichment, as well as declaratory and injunctive relief against
the city.® Lycan also filed a motion for class éertiﬁcation.

{98} Thereafter, a first amended class action complaint was filed, which
m addition to Lycan included as named plaintiffs Thomas Pavlish, Jeane Task,
Lindsey Charna, Ken Fogle, John T. Murphy, and I'TW Hobart.? The amended
complaint alleged that none of the plaintiffs was a “registered owner” of the
vehicle and that the city unlawfully collected the fines from those individuals.
Each plaintiff except Task paid the $100 civil fine without challenging it.
Although Task did not pay the fine, she was assessed additional penalties as a
result. The city filed an answer to the second amended complaint.

{47} The city then filed a motion for judgment on the pleadings. The trial

court granted this motion on the basis that the plaintiffs had waived their right

' CCO 413.031 was amended effective March 11, 2009, to permit fines to pe
mmposed against lessees as well as registered owners.
? The city filed a motion to dismiss the complaint that was later denied by the

court,

> ITW Hobart was later removed from the action through a notice of partial
voluntary dismissal. The remaining plaintiffs are appellees herein.



to contest the citation by failing to appeal and paying the fines. Because of thig
determination, the trial court further denied the motion for class certification.

{98} On appeal in Lycan v. Cleveland, 8th Dist. Cuyahoga No. 94353,
QOlO-Ohio—éOQI (“Lyean 1), this court reversed the judgment on the pleadings
on the claim for unjust enrichment and the claim for declaratory relief, hut
affirmed on the claim for injunctive relief. Inthat opinion, the court determined

as follows:

While we recognize that [the plaintiffs] had the opportunity to
challenge the imposition of the fines before they paid them. this
opportunity does not necessarily foreclose any right to equitable
relief. * * * We cannot say, on the face of the complaint, that [the
plaintiffs] can prove no set of facts entitling them to relief. Among
other things, the question of whether [the plaintiffs] were induced
to pay the fines by a mistake of fact or law and whether they were
coerced to pay be a threat of additional penalties may be relevant to
this question.

1d. at § 8. The court also reversed and remanded for further proceedings on the
question of class certification. Id. at § 11.

{99} Thereafter, the plaintiffs filed a motion for partial summary
judgment, claiming all of the elements of their unjust enrichment claim were
met. The city opposed the motion and filed its own motion for summary
judgment. On February 8, 2013, the trial court granted the plaintiffs’ motion for
partial summéry judgment.

{910} The trial court conducted a hearing on February 19, 2013

Thereafter, the trial court granted the plaintiffs’ motion for class certification on



February 26, 2013. The trial court found that all of the requirements for clasg

certification were met and certified the following class:
All persons and entities who were not a “vehicle owner’under CCO
413.031, but were issued a notice of citation and/or assessed a fine

under that ordinance, prior to March 11, 2009, by/or on behalf of
Defendant, City of Cleveland.

{911} Excluded from the class were the following:
1} Any of the above described class member[s] who filed a
lawsuit involv{ing] any of the claims included in the class;

2) Immediate families of elass counsel, the judge of this court,
defendant’s counsel of record and their immediate families;

and
3) All persons who make a timely election to be excluded from

the class for the 23(B)(3) claim.

{912} The city timely appealed the trial court’s ruling on class
certification. While the city’s brief lists an assignment of error relating to the
trial court’s granting of partial summary judgment, this ruling is not yet
appealable and is not addressed in the substance of appellant’s brief, Rather,
the issues raised on appeal pertain to whether the Civ.R. 23(A) class action
requirements were met and whether the action is barred by res judicata.

L Res Judicata

{913} We first address the issue of res judicata. As a preliminary matter,
the parties dispute whether Lycan I established the law of the case insofar as the

court determined that the plaintiffs’ failure to pursue administrative review



before paying the fine “does not necessarily foreclose any right to equitahble
relief.” However, Lycan I did not address the issue of res judicata.

{914} In Carrollv. Cleveland, 6th Cir. No. 11-4025, 2013 U.S. App. LEXIS
7178 (Apr. 5,2013), a “copycat” lawsuit raising constitutional takingschallen ges,
the federal court found that where the appellants paid their fines rather than
contesting their citations through the admiﬁistrative process provided under
CCO 413.031, claim preclusion barred their claims. See also Foor v. Cleueza,nd,
N.D.Ohio No. 1:12 CV 1754, 2013 U.8. Dist. LEXIS 115552 (Aug. 14, 2013). We
are not inclined to follow such an expansive view of res judicata.

{9115} The doctrine of res judicata provides that “a valid, final judgment
rendered upon the merits bars all subsequent actions based upon any claim
arising out of the transaction or occurrence that was the subject matter of the
previous action.” Grava v. Parkman Twp., 73 Ohio St.3d 379, 6563 N.E.24 296
(1995), syllabus. The plaintiffs in this matter paid the civil fine assessed by the
city for a red-light camera violation. Res judicata does not appiy because theye
wasnever an actuél “j:udgment” rendered by a court, or administrative tribunal,

of competent jurisdiction.! Even if an administrative decision had been

Not only was there no judgment when fines were paid, but also, when 2
atation was not paid, no reduction tojudgment occurred. We guestion the city’s ability
to collect upon fines that have not been converted to civil judgmentsin accordance w;itil
a defendant’sdue process rights. CCC 413.031(k)(4) provides that “fa} decisionin favor
of the City of Cleveland may be enforced by means of a civil action or any other meansg
provided by the Revised Code.”



rendered, the claims for unjust enrichment and declaratory judgment were not
claims that could have been Litigated or decided by the parking violations
bureau.

{916} Finally, we recognize that the Ohio Supreme Court found the cjvi]
hearing process provided by CCO 413.031(k) to involve the exercise of
quast-judicial authority. State ex rel. Scott v, Cleveland, 112 Ohio St.3d 324,
2006-Ohio-6573, 859 N.E.2d 923, 9 15. We are also aware that in certain
situations, res judicata has been found to apply to quasi-judicial decisions of
administrative agencies. See Grava. However, “[tlhe binding effect of res
judicata has been held not to apply when fairness and justice would not support
1" The State ex rel. Estate of Miles v. Piketon, 121 Ohio St.3d 231,
2009-Ohio-786, 903 N.E.2d 311, ¢ 30.

{917} While we have found no authority in Ohio on the issue, courts in
other states have generally declined to apply res judicata or collateral estoppel
with regard to traffic infractions. State . Walker, 159 Ariz. 506, 768 P.2d 668,
671 (Ariz.App.1989); Hadley v. Maxwell, 144 Wash.2d 306, 312-313, 27P.3d 600
(2001). As a practical matter, traffic infractions tend to be minor in nature, are
informally adjudicated, and are often uncontested. With limited civil sanctions,
there is little incentive to contest a citation or to vigorously litigate the matter.
Under CCO 413.031, the maximum penalty that may be imposed is $200. Late

penalties are authorized if the penalty is not paid within 20 days and 40 days



from the date the ticket is mailed to the offender. If the penalty is not timely
paid, the recipient is subject to the additional penalties and collection efforts.
There was evidence presented at the class certification hearing that the cost to
exercise the right to appeal was as much as the $100 fine itself.

{918} Further, the administrative procedure provided by CCO 413.03 1¢k)
| is designed to provide a simple and expeditious means of disposing of literally
thousands of such citations every year. To allow.res judicata or collatera]
estoppel to apply to such proceedings would circumvent the purposesincreating
the expedited dispositional procedures for civil traffic violations.

{919} For these reasons, we conclude fairness and justice would not
support the application of res judicata in this case. We shall proceed to address
the challenge té class certification.

II.  Class Action Certification

{420} A trial court has broad discretion in determining whether to certify
a class action, and a reviewing court will not disturb the determination absent
an abuse of discretion. Cullen v. State Farm Mut. Auto. Ins. Co., Slip Opinion
No. 2013-Ohio-4’733, T 19. An abuse of discretion occurs when a trial court’s
decision is unreasonable, arbitrary, or unconscionable. Id.

{21} In order to maintain a class action, the plaintiff must provide

evidence to establish by a preponderance of the evidence each of the seven



requirements for maintaining a class action under Civ.R. 93 Id. 2t §15. Those

requirements are as follows:

(1) an identifiable class must exist and the definition of the class

must be unambiguous; (2) the named representatives must bhe

members of the class; (3) the class must be so numerous that joinder

of all members is impracticable; (4) there must be questions of law

or fact common to the class: (5) the claims or defenses of the

representative parties must be typical of the claims or defenses of

the class; (6) the representative parties must fairly and adequately

protect the interests of the class; and (7) one of the three Civ.R.

23(B) requirements must be met.

Id. at % 12, quoting Stammeco, L.L.C. v. United Tel. Co. of Ohio, 125 Ohio St 3¢
91, 2010-Ohio-1042, 926 N.E.2d 292, 9 6; and Hamilton v. Chio Sauvs. Bank, 89
Ohio St.3d 67, 71, 694 N.E.2d 449 (1998).

{922} “[A] trial court must conduct a rigorous analysis when determining
whether to certify a class pursuant to Civ R, 93 and may grant certification only
after finding that all of the requirements of the rule are satisfied[.}” Cullen at
9 16. When conducting this analysis, the trial court is required “to resolve

factual disputes relative to each requirement and to find, based upon those
determinations, other reievaﬁt facts, and the applicable legal standard, that the
requirement is met.” Jd.

(1) Identifiable Class

{9123} The first requirement of an identifiable class requires that the class
definition be sufficiently definite so that it is administratively feasible for the

court to determine whether a particular individual is a member. Hamilton at



71-72. In other words, “the class definition must be precise enough “to permit
identification within a reasonable effort.” Id. at 72, quoting Warner v. Waste
Megt., Inc., 36 Ohio 5t.3d 91, 96, 521 N.E.2d 1091 (1988).

{424} In this matter, the class definition was limited to “la]ll persons and
en}bities who were not a ‘vehicle owner’ under CCO 4138.031, but were 1ssued a
notice of citation and/or assessed a fine under that ordinance, prior to March 1 1,
2009, bylor on behalf of Defendant, City of Cleveland.” The trial court
determined that the class definition “leaves no room for ambiguity.” The city
argues that the class definition is overbroad.

{925} Contrary to the city’s assertion, the class definition does not attempt
to encompass “anyone and everyone.” Quite simply, the class is defined to
include persons who were not a “vehicle owner” under former CCO 413.032.
Former CCO 413.031(p)(3) defined a vehicle owner in terms of the vehicle’s
registered owner. Thus, a non-vehicle owner is in the class regardless of
whether he or she leased the vehicle or not.

{926} Also, the class definition is not rendered overbroad by this court's
decision m Dickson, 181 Ohio App.3d 238, 2009-Ohio-738, 908 N.E.24 964, or by
the fact that the class definition encompasses potential plaintiffs beyond the
scope of lessees. Although Dickson involved an adjudicated lessee, the court
found no ambiguity in the ordinance and recognized that there is “nothing

ambiguous about the plain meaning of the words ‘vehicle owner.” Id. at 9 34-39



{927} Insofar as the city maintains that the class deﬁ.nition encompasseg
individuals who may have been identified as the driver of the vehicle by an
affidavit from the owner filed under CCO. 413.031(k), these individuals
nonetheless fall within the class of individuals who plaintiffs maintain did not
qualify as a “vehicle owner” under CCO 413.031.

{928} Finally, although appellee Task did not pay the fine for the violation
notices she received, she was assessed nonpayment penalties and subjected o
collection efforts and has a valid claim for declaratory relief Further, a subeclags
could be created for Task and similarly situated class members who were
charged under the former ordinance but did not pay the fine. See Civ.R
23(CY(4)(a).?

{929} Ourreview reflects that the class definition herein is precise enough
to permit identification of citation recipients who were not a “vehicle owneyr”
under former CCO 413.031 within a reasonable effort.

(2)  Class Membership

{9306} The second requirement for class certification is that the class
representative must have proper standing, which requires that “the plaintiff

must possess the same interest and suffer the same injury shared by al]

’ That rule provides, “When appropriate (a) an action may be brought or
maintained as a class action with respect to particular issues, or (b) a class may be
divided mto subclasses and each subclass treated as a class, and the provisions of thig
rule shall then be construed and applied accordingly.” '



members ofthe class that he or she seeks to represent.” Hamilton, 82 Ohio St.34
at 74, 694 N.E.2d 442. There is competent evidence in the record that each of
-the appellees received a notice of liability from the city’s parking violationg -
bureau that asserted a violation photographed by an automatic traffic
enforcement system, and that each of the appellees was not the “vehicle owner.”
Each appellee, with the exception of Task, paid the civil fine. The appellees
possess the same interest and suffer the same injury as the class they seek to
represent.

{7131} The city argues that appellee Task does not have standing because
she did not pay the fine. However, Task was assessed additional penalties for
not paying the fine; she received collection notices; and she hasnot been released
of the debt. As such, she has standing to pursue the claim for declaratory relief.
As noted above, a subclass may be created for those class members who are

stmilarly situated to Task. See Civ.R. 23(CY(4)(a).

(3)  Numerosity

{932} Civ.R. 23(A)(1) requires that the elass be “so numerous that joinder
of all members is impracticable.” In finding this requirement was met, the trial
court considered the following evidence:

The City of Cleveland has issued more than 357,000 total eitations
while [former] CCO 413.031 was in effect (December 2005 until
March 11, 2009). During the period the ordinance was in effect,
8.4% of the total vehicles registered in Cuyvahoga County were
leased vehicles. Based on statistical probability, the total class



members in this case is likely in excess of 30,000 notice recipients.
According to Dr. Jim Nieberding there is a 99% statistical
probability that the number of notice of violations issued to lessees

18 at 23,000.

{4133} At the class certification hearing, the parties stipulated that
numerosity was not an issue in the case.

(4) Commonality

{434} The commonality requirement of Civ.k.(AX2) requires the presence
of “questions of law or fact common to the class.” This requirement generally is
given a permissive application, and if there is common nucleus of operative facts
or a common liability issue, the rule is satisfied. Hamilton, 82 Ohio 5t.3d at 77,
694 N E.2d 442,

{935} Here, the putative class presents common legal claims for unjust
enrichment and/or declaratory relief. All claims arise from the city’s common
practices and procedures in enforcing traffic citations and/or assessing fines
under former CCO 413.031 against persons or entities who were not “vehicle
owners.” Despite the city’s assertion of a defense of unclean hands against
individuals who admitted committing the traffic offense, the plaintiffs’ claims
arise from the same common nucleus of operative facts, and the questions

concerning the city’s liability are common to the class.



(5)  Typicality

{936} The typicality requirement is met “where there is o express conflict
between the class representatives and the class.” Hamilton at 77. The trial
court found no issue with the tvpicality requirement. The court further found
no unique defenses to the claims of the named class members and that the
named class members’ interests are aligned with all putative class memberg’
claims.

{937} Our review reflects that the claims of the class representatives
involve the same legal theories as those of the putative class and arise from the
same practices and procedures of the city in enforcing former CCO 413.031
While the city attempts to draw out distinguishing facts, “when it is alleged that
the same unlawful conduct was directed at or affected both the named plaintiff
and the class sought tobe represented, the typicality requirement is usually met
wrrespective of varying fact patterns which underlie individual claims.”
Baughman v. State Farm Mut. Auto. Ins. Co., 88 Ohio St.Sd 480, 485, 727 N.E 24
1265 {2000), quoting 1 Newberg on Class Actioné 3 Ed.19§2) 3-74 to 3-77,
bection 3.13. In thisinstance, the claims of the class representatives are typical
of the claims of all class members.

(6)  Adequacy

{938} Adequacy in class actions looks to both the class representative and

counsel. Warner, 36 Ohio St.3d at 98, 521 N.E.2d 1091. A class representative



1s deemed adequate “so long as his or her interest is not antagonistic to that of
other class members” Hamilton, 82 Ohio St.3d at 78, 694 N.E.2d 442.

{939} The record reflects that the class representatives possess the same
interest in the outcome of the litigation as each of the class members. There is
nothing indicative of anv conflict or antagonistic interest between the
representatives and the class. Further, the trial court found class counsel ig
experienced with this type of litigation. While the city takes issue with ‘Ly;can"s
employment with class counsel, there is no evidence to suggest that this would
umpair her ability to represent the class.

() Civ.R. 23(BX3)

{940} The trial court found that the requirements of Civ.R. 23(B)(3) were
met. C1v.R. 23(B)(3) requires the court to find “that the questions of law or fact
common to the members of the class predominate over any questions affecting
only individual members” and “that a class action is the superior method
superior to other available methods for the fair and efficient adjudication of the
controversy.” “For common questions of law or fact to predominate, it is not
sufficient that such questions merely exist; rather, they must present g
significant aspect of the case. Furthermore, they must be capable of resolution
for allmembers in a single adjudication.” Marks v. C.P. Chem. Co., Inc., 31 Ohio

St.3d 200, 204, 509 N.E.2d 1249 (1987).



{941} The trial court found, “[ajll the claims arise from [the city’s] common
practices and procedures in enforcing [former] CCO 413.031.” The city argueg
individllal determinations will be required. as to which class members WwWere
lessees or someone other than the owner of the vehicle. However, the
predominant issues relate to the lawfulness of the city’s enforcement of former
CCO 413.031 against persons and entities who were not “vehicle owners ”

{942} Former CCO 413.031 defined a “vehicle owner” as “the person
identified by the Ohio Burean of Motor Vehicles, or registered with any other
State vehicle registration office, as the registered owner of a vehicle” The
ordinance also indicated that such wdentification is “prima facie evidence” of
ownership.

{143} Maria Vargas, the administrator of the Cleveland Parking
Violations Bureau, Photo Safety Division, indicated in her deposition that g
committee decision had been made to include lessees within the definition of

“owners” and that a business rule was adopted to that effect. While Vargas

5

indicated there was a lack of information to identify leased vehicles, g
representative for ACS explained that the file returned from the Ohio Bureay
of Motor Vehicles would plainly indicate whether the vehicle was “leased” and

would identify the leaseholder. In any event, such file would be useful for

determining whether the person was a registered owner of the vehicle.



{944} The city also argues that individual determinations will be re guired
as to which notices were paid, ignored, or waived. Administrator Vargas stated
in her deposition that delinquency notices were sent to individuals who ignored
the notices and that the Affiliated Computer Services (“ACS”) system was
updated to reflect payment information. Violations that remained unpaid were
turned over to a collection agency. Vargas conceded that there is an electronic
record of everyone who received a notice, payment information, and d.elinquency
and collection data. Vargas alsoconfirmed that notices were issued to nonownery
drivers who were identified on notices issued to vehicle owners and that this
mformation was kept in the ACS system. There is also evidence that collection
efforts were made against persons who did not pay the fine, as was the case wifh
Task.

{9145} Insofar as some members paid the fine and others did not, and with
respect to nonowner drivers, we have already recognized that subclasses may be
created. While differences may exist as to the particularized fact patterns, “[t]he
mere existence of different facts associated with the various members of g
proposed class is not by itself a bar to certification of that class.” In re Consol.

Mige. Satisfaction Cases, 97 Ohio St.3d 465, 2002-Ohio-6720, 780 N.E.24 556,

9 10.

i

{946} Here, each class member presents common questions concerning

their requests for equitable and/or declaratory relief that may be resolved on a



class-wide basis. Our review reflects t_hat common proof exists concerning their
claxms and that common questions predominate over questions affecting only
individual members.

{947} The trial court also found that a class action is the supeﬁor method
to other available methods for the fair and efficient adjudication of the
controversy. The superiority of the clvass action is evident. Because certification
was appropriate under Civ.R. 23(B)(3), we need not consider whether
certification would also have heen appropriate under Civ.R. 23(BX2).

{948} Upon our review, we find no abuse of discretion by the trial court in
its certification of the class.

{949} Judgment affirmed.

It is ordered that appellees recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate 1ssue out of this court directing the
common pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of tf}g Rules of Appeﬂate Pz“ocedule

2 ."’ 7
{/ é/ f CM ”(«{,g/f%gn/ .,..,_\

SEAN C. GALLAGHER, PRM‘:»IEING JUDGE

PATRICIA ANN BLACKMON, J., and
TIM McCORMACK, 4., (,OI\‘CUR



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37

