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I. THE CASE IS OF PUBLIC AND GREAT GENERAl. INTEREST

This case addresses a significant and timely issue eoncerning claim preclusion

and the finality of admissions of liability made by individuals who decline to pursue a

recognized and available ren7edy at law such as that provided by Cleveland Codified

Ordinance 413.031 ("CCO 413.031 "). The opinion of the Eighth District Court of

Appeals, if unchecked, in failing to apply xesjudicatcr to the purported equitable

restitution claims of the individual Appellees in this litigation departs from accepted legal

principles and would only serve to create uncertainty and confusion with regard to the

presumptive finality of any number of long ended quasi-judicial administrative actions.

Particularly, Appellees herein seek to re-litigate through purported "equity" their

acknowledged abandonment of the adequate remedy at law previously available to the.m.

The Eighth District's opinion identifies Appellees as class representatives for a class

defined as "[a]ll persons and entities who were not a`vehicle owner' under CCO

413.031, but were issued a notice of citation and/or assessed a fine under that ordinance,

prior to March 11, 2009, by/or on behalf of Defendant, Citv of Cleveland." Lycan v.

Cleveland, 8th Dist. No. 99698, 2014 -Ohio- 203,T 24 (Lycan II). (Journal Entry and

Opinion as issued attached at Appendix).

CCO 413.031 was adopted in 2005 and authorized the use of an automated-

camera system to impose civil penalties for speeding and red light violations on the

owners of vehicles that have been photographed by an automated-camera system. In an

early jurisdictional challenge to the City's ordinance the Eighth District Court of Appeals

had recognized that a"party who receives a notice of liability may contest the ticket by
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filing a notice of appeal within 21 days from the date listed on the ticket." State ex rel.

Scott v. Cleveland, 166 Ohio App.3d 293, 2006 -Ohio- 2062, 850 N.E.2d 747, Ij 3

(emphasis added). The Supreme Court in considering relators' subsequent appeal in

Scott further recognized that "because the city does not patently and unambiguously lack

jurisdiction, appellants have an adequate remedy in the ordinary course of law by way of

the administrative proceedings set forth in Section 413.031 and by appeal of the city's

decision to the common pleas court." State ex rel. Scott v. Cleveland 112 Ohio St.3d 324,

2006 -Ohio- 6573, 859 N.E.2d 923, ^I 24. CCO 413.031 specifically provides in no

uilcertain tern7s that "failure to give notice of appeal or pay the civil penalty within this

time period [21 days] shall constitute a waiver of the right to contest the ticket and shall

be considered an admission." CCO 413 .031(k).

Each of the Appellees received notices of violations documented by the camera

system for vehicles they were leasing: E,ach of the Appellees declined to challenge the

civil citations issued to them, and instead, with a single exception, voluntarily paid the

$100 civil fines established for the documented violations. (Lycan at^, 6). Appellees now

seek to act as class representatives in litigation against the City seeking the restitution of

civil fines paid by lessees who received notices of liability for traffic offenses prior to

amendment of the ordinance in March 2009 to clarify that "lessees" were to be included

within the definition of "vehicle owners."

Appellees have no claims as a matter of law and the Eighth District has grievously

erred with its refusal to apply resjudicata. "The I;ighth District's Lvcan decision directly

conflicts with an earlier opinion of the United States Sixth Circuit Court of Appeals on

similar facts and also involving claims of unjust enrichment brought by lessees who had
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received notices of liabiulity under CCO 413.031. In Carroll v. Cleveland, 522

Fed.Appx. 299 (6th Cir.2013), the Sixth Circuit in considering a class action brought by

lessees who had similarly received CCO 413.031found the claims were prechzded by res

judicata "[b]ecause Appellants did not appeal through the administrative process that the

ordinance offered, they lost the opportunity to make their claims." Id. at *2.

The Ohio Supreme Court has already accepted for review the case of Walker v.

City of Toledo, Ohio S. Ct. Case No. 2013-1277, where it will decide whether Toledo's

red light and speeding camera ordinance, which is similar to Cleveland's, violates Art. 1,

§ 4 of the Ohio Constitution. The standing of the appellee Walker is also presented as he

sought restitution only after voluntarily paying his civil fine. In .Iodka v. Cleveland of'

Cleveland, et al., 8th Dist. No. 99951, 2014-Ohio-208 the Eighth District Court of

Appeals recently certified sua sponte a conflict of its decision with Walker on the issues

of staiid'zng and whether its opinion coneerning constitutionality was merely advisory.

The Eighth District in Jodka. citing Curroll, concluded concerning standing:

Jodka admitted in his complaint that he simply paid the citation the city

issued to him. 'I'hus, Jodka neither placed himself under the puiported

authority of the quasijudicial process the city instituted in CCO 413.031 nor

contested the ordinance's constitutionality during such process. Carroll. This
fact made Jodka an inappropriate person to assert a claim that provisions of

CCO 413.031 vtncorrstitutionally stripped the municipal court of juri,sdiction
over his offense.

Id. at y( 37.' Similarly, Appellees herein are inappropriate persons to assert any claims

because they also did not contest application of the ordinance to them as lessees.

' Jodka filed a Motion for Reconsideration and En Bane Review with the 8t" District
Court of Appeals on February 3, 2014 challenging the portion of the appellate court's
ruling on standing.
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While not meeting all the requirements of Rule 23 by a preponderance of the

evidence, the appellate court has improperly approved an overly broad class certification

that not only ignores the Rule 23 requirements, but because of misplaced and incorrect

°fairness and justice" policy judgment ignores the fact that the class representatives lack

standing due to res judicata and therefore, a class cannot be certified. This matter is of

great interest for all municipalities in the consideration of administrative appeals and

Cleveland requests the appeal be accepted to make clear that res judicata is to be applied

where individuals forego adequate remedies of law and voluntarily admit violations of

law.

II. STATEMENT OF THE CASE AND FACTS

A. CCO 413.031

Cleveland City Council recognized with its enactment of CCO 413.031 in 2005

that a fi.tndamental purpose of local self-government is the protection of the health,

safety, and welfare of its citizens, that red light crashing and speeding causes needless

serious injuries and death, and that Codified Cleveland ordinance 413.031 ("CCO

413.031 ") would reduce red light running and speeding. A summary overview of CCO

413.031 was accomplished in State exYel. Scott v. Cleveland 1 12 Ohio St.3d 324, 859

N.E.2d 923, 2006 -Ohio- 6573, wherein this Court provided at J( 2:

In July 2005, the Cleveland City Council enacted Cleveland Codified
Ordinances 413.031 ("Section 413.031''), which authorizes the use of
automated-camera systems to impose civil penalties on the owners of cars that
have been photographed by an automated-camera system. "This civil
enforcement system imposes monetary liability on the owner of a vehicle for
failure of an operator to stop at a traffic signal displaying a steady red light
indication or for the failure of an operator to comply with a speed limitation."
Section 413.031(a). The imposition of liability under Section 413.031 is not
deemed a conviction and is not made a part of the car owner's driving record.
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Section 413.031(d). In addition, no points are assessed against the owner or
driver. Section 413.031(i).

CCO 413.031 provides for an administrative appeal process which this Court has

summarized as follows:

"Appeals shall be heard by the Parking Violations Bureau through an
administrative process established by the Clerk of the Cleveland Municipal
Court. At hearings, the strict rules of evidence applicable to courts of law
shall not apply. The contents of the ticket shall constitute a prima facie
evidence of the facts it contains. Liability may be found by the hearing
examiner based upon a preponderance of the evidence. If a finding of liability
is appealed, the record of the case shall include the order of the Parking
Violations Bureau, the Ticket, other evidence submitted by the respondent or
the City of Cleveland, and a transcript or record of the hearing, in a written or
electronic forfn acceptable to the court to which the case is appealed."

Seott at ^ 6. The appeals authorized by CCO 413.031 are to be filed within twenty-one

days from the date listed on the notice of violation. Id. at ^[ 5. None of the Plaintiffs-

Appellees ever filed an appeal, much less did they file any appeals within the 21 days

authorized by the ordinance.

B. Lycan I

Plaintiff-Appellees Janine Lycan, Lindsey Charna, Jeanne Task, Ken Fogle,

Thomas Pavlish, and John T. Murphy ("Appellees") filed a class action complaint against

the City of Cleveland ("Cleveland") on February 25, 2009, alleging that the City had not

possessed the authority to assess them notices of civil liability under Cleveland Codified

Ordinance § 413.031 ("CCO 413.03"). The Appellees were leasing their vehicles at the

time they received civil notices of liability pursuant to the ordinance for speeding

violations that had been documented by the City's civil camera enforcement system.

Each of the Appellees chose to forego the appellate process that was established at CCO
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413.031, as outlined above in Scott. Instead the Appellees voluntarily paid the $100.00

fines established for each of their various speeding offenses.2

On November 25, 2009, the Common Pleas Court granted Cleveland's Motion for

Judgment on the Pleadings and further denied Plaintiff-Appellees' first motion for class

certification on the basis that the plaintiffs in this case had not pursued the available

appeal process provided by CCO 413.031 and as a result had waived their right to contest

the violation notices. Appellees filed a notice of appeal and the Eighth District Court of

Appeals in considering the Civ:R. 12(C) dismissal held that the Appellees may have a

possible unjust enrichment claim against the City, Lycan v. City of Cleveland (December

9, 2010), 8`h D°zstrict. No. 94353, 2010-Ohio-6021at T,11 8) ("Lycan I"). In reversing the

dismissal at this early stage the appellate court simply raised the spectre of "unjust

enrichment" but in so doing did not address the doctrine of res, j:udicata and its impact on

claims presented by individuals who had voluntarily paid their civil fines without taking

advantage of the quasi-judicial administrative process provided by Cleveland's camera

enforcement ordinance.

Cleveland's motion for En Banc review based upon conflicting prior opinions

holding that unjust enrichment was not available against a municipality was denied by a

slim 5-6 margin. The City then sought appellate review by this Court of the Eighth

District's reversal of the trial court's grant ofjudgment on the pleadings. This Court did

not accept jurisdiction of the appeal at that early stage. Lycan v. City oof Cleveland, 128

Ohio St. 3d 1501 (2011).

2 With one exception, Plaintiff-Appellee Trask received two tickets for speeding and
chose not appeal, but to date she has not paid the one outstanding civil fine associated
with her violations.
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C. Lycan 11

Subsequent to remand, discovery was undertaken by the parties. On July 25,

2012, Appellees filed for partial summary judgnient claiming that the elements for their

equitable unjust enrichment claim had been met. The City opposed Appellees' motion for

partial summary judgment and requested summaiy judgment be entered on behalf of the

City, in part, on the basis that Appellees' claims for unjust enriclunent should be

dismissed with prejudice on the basis of res judicata. The trial court granted Appellees'

partial motion for suznmary judgment and after a subsequent hearing on i^ebruary 19,

2013, the trial court granted Appellees' motion of class certification. The City filed an

interlocutory notice of appeal contesting the grant of class certification on March 27,

2013 on the basis that (1) resjudicata barred Appellees' claims as purported class

representatives and (2) Appellees have failed to prove all the required elements under

Civ. R 23. The Eighth District affirmed the lower court's class certification ruling on

January 23, 2014. Lycan v. Cleveland, 8th Dist. No. 99698, 2014-Ohio- 203 (Lycan Il).

III. ARGUMENT

The City of Cleveland's Proposition of Law:

Cleveland Codiried Ordinance 413.031 provides an adequate remedy in the
ordinary course of law to those receiving civil notices of liability by way of the
administrative proceedings set forth in the ordinance. State ex r°el: Scott v. L'leveland
112 Ohio St.3d 324, 2006 -Ohio- 6573, 859 N.E.2d 923. Individuals who receive a
civil citation issued pursuant to a local ordinance and who knowingly decline to take
advantage of the available adequate remedy at law provided by the ordinance are
precluded by resjudicata from subsequently acting as class representatives and
presenting equitable restitution claims predicated in unjust enrichment. Accord
Carroll v. Cleveland, 522 Fed.Appx,299 (6th Cir. Ohio 2013).

A. The Eighth District recognizes that its decision in Lycan I did not constitute
law of the case on the issue of resjudicata.

The Eighth District recognized that res judicata had not been addressed in Lycan I and
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the court did not apply the law of the case argument advanced by the Appellees:

As a preliminary matter, the parties dispute whether Lycan I established the
law of the case insofar as the court detennined that the plaintiffs' failure to
pursue administrative review before paying the fine "does not necessarily
foreclose any right to equitable relief." However, Lycan I did not address the
issue of res judicata.

B. Each Appellee and Purported Class Member Had Adequate Remedy at JLaw
Available to Them Through Provision of CCO 4 13.031.

The administrative hearings authorized by CCO 413.031 involve the exercise of

quasi-judicial authority. State ex rel. Scott v. Cleveland 112 Ohio St.3d 324, 2006 -Ohio-

6573, 859 N.E.2d 923, 115. This Court further recognized in Scott that "Section 413.031

authorizes an administrative proceeding that does not require compliance with statutes

and rules that, by their own terms, are applicable only to courts." Id at ^j 21. There is no

question but that those receiving notice of a civil violation under CCO 413.031 are

provided "an adequate reniedy in the oYdinary course of law by way of the administrative

proceedings set forth in Section 413.031 and by appeal of the city's decision to the

common pleas court." Id. at ¶ 24 (emphasis added). Appellees voluntarily gave up their

right to the recognized adequate remedy. _

C. Res judicata bars Appellees attempt to circumvent their failure to contest the
notice of liability through the available remedy at law provided by
administrative appellate process provided by CCO 413.031.

It is well recognized that res judicata is to be applied in the context of

administrative hearings. Grava v. Pai-krnan Twp. 73 Ohio St.3d 379, 653 N.E.2d 226

(1995). The Eighth District's resjudicata analysis in Lycan Ilevidences under the

circumstances that the appellate court got seriously lost in considering the City's res

judicata argument in incorrectly concluding that "faimess and justice would not support

the application of res judicata in this case." Lycan 11 at ^( 19. More on point under the



circumstances of Appellees' restitution argument - given the availability of an

administrative hearing to each Appellee - was this Court's consideration in Grava that

"[t]he instability that would follow the establishment of a precedent for disregarding the

doctrine of resjudicata for `equitable' reasons would be greater than the benefit that

might result from relieving some cases of individual hardship." Id. at 383.

The Eighth District was well aware that the United States Sixth Circuit Cou.rt of

Appeals had already considered and held that the claims of similarly situated plaintiffs

("copycat" or not) were barred by r°es judicata:

In Carroll v. Cleveland, 522 Fed.Appx. 299 (6th Cir.2013), a "copycat"
lawsuit raising constitutional takings challenges, the federal court found that
where the appellants paid their fines rather than contesting their citations
through the administrative process provided under CCO 413.031, claim
preclusion barred their claims. See also Foor v. Cleveland, N.D. Ohio No.
1:12CV 1754, 2013 WL 4427432 (Aug. 14, 2013).

_Lycan II at ^ 14. The Sixth Circuit recognized CCO 413.031 afforded the similarly-

situated plaintiffs therein the opportunity to avoid paying the established civil fine:

"the only damages that Appellants seek are the fines that they paid. Had
they successfully contested their citations in the first instance, they would
not have owed anything, Had they failed, they would have owed precisely
what they paid. The administrative process, in other words, could have
afforded Appellants the very monetary relief they deniand, had they taken
advantage of it."

Car•roll at *5.

In seeking to justify its disagreement with the Sixth C'ircuit, the Eighth District

mistakenly reasoned based on two dissimilar out of state decisions as follows:

While we have found no authority in Ohio on the issue, courts in other states
have generally declined to apply res judicata or collateral estoppel with
regard to traffic infractions. State v. Walker, 159 Ariz. 506, 768 P.2d 668,
671 (Ariz.App.1989); Hadley v. .rk(axwell, 144 Wash.2d 306, 312-313, 27
P.3d 600 (2001).
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First, neither lValket- or Hadley involve similar facts as in the present case where

individuals who voluntarily gave up their adequate remedy at law are years later seeking

to recover civil fine moneys they paid after Cleveland's camera enforcement system

documented the violation of Ohio's speeding laws. The Arizona Supreme Court's

decision in State v. Walk-eY is very dissiinilar to the facts before this Court as the decision

upheld an appellate court's holding that a civil traffic violation adjudication would not be

given collateral estoppel effect in a subsequent criminal prosecution of Walker. In 7ladley

v, IVfaxwell, the defendant Maxwell was sued in a personal injury case arising from a

traffic collision. Maxwell paid a traffic fine (civil in Washington) and was thereafter

sued by Hadley. The Washington court disallowed collateral estoppel based on the

payment of her fine reasoning "[rn]ost jurisdictions have refused to admit traffic

misdemeanors in subsequent civil cases, let alone allow them to be the basis for collateral

estoppel." Unlike Iladley there are no physical injuries or civil tort liability at issue.

Rather as found in Carroll in considering unjust enrichment claims presented by lessees

such as Appellees herein:

[Appellants'] claims are precluded by resjudicata. " HcCarthy v. City of
Cleveland, No. 1:11-CV-1122, 2011 WL 4383206, at *- I(N.D.Uhio Sept.20,
2011). Had Appellants contested their citations, rather than paying their fines,
the district court reasoned, they eventually could have presented all of the
arguments that they pressed below. Id. at *2-*5. Because Appellants did not
appeal through the administrative process that the ordinance offered, they lost
the opportunity to make their claims.

Id. at *2.

There are however, out-of-state cases directly on point that the Eighth District

decided to ignore; in Kovach v. District of Columbia (D.C. 2002) 805 A.2d 957 the

appellant had paid without contest a civil traffic violation documented by an automated
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camera system. The court concluded that "in failing to contest the infraction, appellant

effectively acknowledged liability for running the red iight. Id. at 962. In affirming the

dismissal of plaintiff-appellant Kovach's claims the appellate court recognized

"[c]ollateral estoppel restricts a party in certain circumstances from relitigating issues or

facts actually litigated and necessarily decided in an earlier proceeding." Id, at 962

(Citations omitted).

In construing Ohio law, the Sixth Circuit in Carroll recognized, as held by this

Court that "a valid, final judgment rendered upon the merits bars all subsequent actions

based upon any claim arising out of the transaction or occurrence that was the subject

matter of the previous action." Id at 303) quoting Grava, 73 Ohio St.3d at 382. From the

holding in Grava, the Sixth Circuit distilled the four elements making up res judicata:

(1) a prior final, valid decision on the merits by a court of competent
jurisdiction; (2) a second action involving the same parties, or their privies, as
the first; (3) a second action raising claims that were or could have been
litigated in the first action; and (4) a second action arising out of the
transaction or occurrence that was the subject matter of the previous action.

Car•rall at 302.

1. The First and Second Elements of Res Judicata are met.

The first element was found in C>arroil as under the identical circumstances

presented by the Lycan Appellees in this appeal as Appellees declined to appeal and paid

their fines, admitting their vehicle had been captured violating the traffic laws:

"The citations that Appellants received clearly indicated that paying the fine,
rather than contesting the citation, was an admission of liability. Thus, by
paying, each Appellant admitted that he or she committed the alleged traffic
violation, without asserting any defenses. Like a settlement decree in a civil
case, this qualifies as a final disposition. Appellees satisfy the first
prerequisite for the application of claim preclusion.
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Carroll at 302. The Eighth District's attempt to disregard the admission of liability

associated with payment and failure to appeal under the circumstances by claiming "Res

judicata does not apply because there was never an actual "judgment" rendered by a

court, or administrative tribunal, of competent jurisdiction" (Lycan 11 at¶ 15) simply

disregards the obvious. As clearly stated in CCO 413.031(k): "failure to give notice of

appeal or pay the civil penalty within this time period [21 days] shall constitute a waiver

of the right to contest the ticket and shall be considered an admission." Similarly, the

second element is met as "[w]ithout question, this action involves the same parties as the

earlier traffic-citation action."Id. at 303.

2. The third element is met as Appellees could have challenged the
application of CCO 413.031 to them as lessees through the appellate
process provided by the ordinance.

Appellees herein are challenging the application of the law, not the

constitutionality of the ordinance and had recourse to the administrative appellate

process. The Sixth Circuit thoroughly analyzed the third element, ultimately concluding

this element was met, for the same reasons as should have been foutld by the Eighth

District herein:

[Carroll's] arguments deal uniformly with the ordinance as applied to lessees,
not its facial validity. Appellaiits could have pursued the arguments that they
raise here in the appellate process that they waived.

Id. at 306. The Carroll conclusion is further buttressed by the Eighth District's earlier

decision in L)ickson & Carnpbell, L.L. C. v. City of Cleveland, 181 Ohio App.3d 238, 908

N.E.2d 964, 966 (2009), wherein the court in conducting an appellate review of a § 2506

decision issued by the court of common pleas reversed a holding in favor of the City,

holding that the appellant as a vehicle lessee was not subject to the civil liability

12



authorized by CCO 413.031 as the appellant was not an owner under the ordinance. The

Appellees declined the opportunity the challenge application of CCO 413.031 to them,

the same adequate remedy at law as was presented to the Dickson & Campbell lessee

appellant.

3. The fourth element is met as Appellees seek refund of the fine they paid.

The fourth element of res judicata was addresses in Carroll under the same

circumstances presented by the Lycan Appellees:

"[A]s a matter of Ohio law. The facts that underlie this suit-the issuance of
traffic citations to lessees, rather than owners, of vehicles-are identical to
the facts that confronted the plaintiffs wheil they received their notices of
liability. The City satisfies the fourth prerequisite for the application of claim
preclusion.

Carroll at 307.

Contrary to the Eighth District's comments concerning "fairness and justice"

(Lycan 11 at ¶ 17), the same court had previously recognized "[i]f parties prosecute their

challenges to Codified Ordinances 413.031 through an administrative appeal, they will

then have an opportunity to challenge the ordinance." State, ex rel. Scott v. Cleveland,

166 Ohio App.3d 293, 850 N.E.2d 747, 2006-Ohio-2062, ¶ 19. Appellees declined the

opportunity. As was discussed in a prior appeal by the same lessees contesting in C,'arr•oll

(the case was formerly identified under deceased plaintiff McCarthy's name) the process

is neither "unreasonable, onerous or coercive":

For whatever reason, they chose to voluntarily pay the fines without
challenging the tickets. The City did not garnish, attach, seize or otherwise
"take" the fine monies from accounts or funds belonging to plaintiffs. As the
citation provided an alternative to payment-an alternative not unreasonable,
onerous or coercive-Piaintiffs' payments of the fines were voluntary, not
compelled. Indeed, this conclusion is corroborated by the experience of the
plaintiffs in Dickson & Campbell, LLC v. City of Cleveland, 181 Ohio
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App.3d 238, 908 N.E.2d 964 (2009), who successfully challenged this very
ordinance on the very grounds now asserted without paying their fines.

MeC.'arthy v. City of Cleveland, 626 F.3d 280, 288 (61}' Cir. 2010) (J. McKeague,

concurring). Claim preclusion "requires a plaintiff to present every grotusd for relief in

the first action, or be forever barred from. asserting it." Alational Amusements, Inc, v. City

QfS`pyingdale, 53 Ohio St.3d 60, 558 N.E.2d 1178, 1180 (1990) (citations omitted). The

Lycan Appellees did not prosecute any appeals of their civil citations and as

in Carroll they are precluded from acting as class representatives under the claim

preclusion principles inherent with resjudicata.

IV. CONCLUSION

Municipalities and towns across Ohio are now faced with these exact issues

regarding their traffic camera enforcement programs. Plaintiffs who have paid their

violation notices years and years ago are now demanding refunds of their voluntarily paid

violations, while not denying that they have committed the traffic offenses. Ohio cities

and towns should not fear financial threats brought by individuals who ran red lights or

sped down city streets up to nine years ago. Allowing unjust enrichment claims from

individuals who voluntarily paid their violation notices would be a great injustice under

any application of the "equity" principles being espoused by Appellees in the Lycan

litigation and contrary to the standing consideration given by the Eighth District to the

purported class representative in Jodka.

For the foregoing reasons, the City of Cleveland respectfully requests that this

lIonorable Court grant jurisdiction to hear this appeal of great public importance.

Alternatively, the City requests that this Court grant jurisdiction and hold the case in

abeyance until the standing issues in Walker v. Toledo and Jodka v. City qf'Cleveland are
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detennined. Disposition of the standing issues presented therein in light of the i-es

judicata principles long recognized in quasi judicial administrative hearings would be

deterrninative of this appeal.
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Director of Law
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SEAN C. GALLAGHER, P.J.:

{¶ 1) Defendant-appellant city of Cleveland appeals from the trial court's

order granting class certification. For the reasons stated herein, we affirna,

2} There has been considerable debate vvhether red-light cameras serve

to make the roads safer or whether their use is about generating revenues for

the cities that deploy them. Irrespective of that controversy, we are mindful th:a t,

the imposition of a$1 00 civil penalty resulting from a red-light camera vio.lation

has significant value to the individual. At issue in this case is whether the

plaiz-itiffs may maintain as a class action their claiz:nsfdr unjust enrzchrzaent and

declaratoY•y relief arising from the enf"orcernent of a red-light c,amera ordinance

against the individuals in the putative class.

{T3) Former Cleveland Codified Ordinances ("CCO") 4I3.031: authorized

the use of' autoniated traffic cameras to impose civil penalties on "the owner of

a vehicle" for red light and speeding offenses. Pursuant to former CCO

413.03I(p)(3), a"veh.icle owner" was defined as "the person or entity identified

by the Ohio Bureatz of Motor Vehicles, or registered with any other State vehicle

registration office, as the registered owner of a vehicle.,,

$¶4) On February 25, 2009, plaintiff Janine Lycan filed a class action

eon-zplaint against the city, alleging that the citv unla.wfullv enforced forme,-

CCO 413_031 against her. The action arose following this court's decision in

Dichson & Campbell, L.L,. C. u. Clevelana; 181 Ol?.io App.3d 238, 2009-0hio-73&



908 N.E.zd 964 (8th Dist>), In Dickson, this court found nothing ambzguc>us

about the plain meaning of the word "vehicle owner" and determined that fdrmer

CCO 413.031 does not impose liability on a lessee of a vehicle.'

$Ti 5) I-,ycan claimed that she was not the owner of the vehicle depicted in

the photograph taken by the automated traffic camera. f,ycan sought equitahl(-,

relief for unjust enr.ichnzent, as well as declaratory and itzjunctive relief against

the city.2 Lycan also filed a motion for class certification.

f T,, ^) Thereafter, a first amended class action complaint was filed, which

in addition to Ilycan included as named plaintiffs Thoinas Pavlish, Jeaale `f'ask.

Lindsey Charna, Ken Fogle, John T. Murphy, aiid ITW I-fobart_' The anieildeci

complaint alleged that none of the plaintiff's was a"registered owner" of the

vehic,Ie and that the city unlawfully collected the fines frorn: those individuals.

Each plaintiff except. Task paid the $100 civil fine without challenging it.

Azthough Task did not pay the fine, she was assessed additional penalties as a

result. The city filed an answer to the second amended complaint.

^Tj 71 The city then filed a motioxi. for judgment on the pleadings. The t,rial

court granted this motion on the basis that the plaizitiffs had waived their right

' CCO 413.031 was arnended effective March 11, 2009; to pertnit: finest.o be
iniposed against lessees as u-ell as registered owners.

'- The citv filed a motiozx to dismiss the complaint that was fat:er denied by the
coizrt..

'' I'T'W Hobart was later removed fron-i the action through a notice of partial
veZuntary dismissal. The remaining plaintiffs are appellees herein.



to contest the citation by failing to appeal and paying the fines. Because of this

determination, the trial court further denied the motion for class certificatian.

(Sl8) Qn appeal in Lycan v. Cleveland, 8th Dist. Cuyahoga No. 94,353 ,

20I0-Ohio-6021 ("Lycan f"), this court reversed the judgment on the pleadirigs

on the claim for unjust enrichment and the claim for declaratory relief, but

affir•med on the claim for injunctive relief: In that opinion, the court determiried

as follows:

While we recognize that [the plaintiffs] had the opportun3ty to
challenge the ir7.position of' the fines before they paid them. this

opportunity does not necessarily foreclose any right to equitable
relief. * x*We cannot say, on the face of the complaint, that [the
plaintiffs] can prove no set of facts entitling them to relief. ^-'^t7iong
otzie.r things, the auestion of whether [the plaintiffs] were induced
to pav the fines by a mistake of fact or law and whether they were
coerced to pay be a threat of additional penalties inay be relevant to
this question.

Id. at ^; S. The court aiso reversed and remanded for further proceedings on t he

question of class certification. Id. at ¶ I1..

$T9) Thereafter, the plaintiffs filed a rnotion for partial summary

judgmen.t, clainaing all of the elements of their unjust ernrichment cIaiin were

met. The citv opposed the motion and filed its own motion for sumznary

judgment. On Fehruary 3, 20I3, the trial court granted the plaintiffs' motion for

partial sumznary judgmerat.

M10) The trial court conducted a hearing on February 19, 2013.

1 hercaf'ter, the trial court granted t.he plaintiffs' niotion for class certifieation on



February 26, 2013. The trial court found that all of the requirements for class

certificatic^n were met and certified the following class:

AIl. persons and entities who were not a"vehiele owner"under CCO
413.031, but were issued a.notice of citation and/or assessed a fine
under that ordinance, prior to March 11, 2009, by/or on behalf of
Defexzdant, City of Cleveland.

t T1, I1} Excluded from the class were the following:

1) Any of the above described class m:ember fsl who filed a
lawsuit invoIv[ing] any of the claims included in the class;

2) ImnIediate families of class counsel, the judge of this court,
defendant's counsel of record and their immediate families;
and

3) All persons who make a timely election to be exciuded from
the class for the 23(B)(3) claim.

f 1^j 121 The city tirnely appealed the trial court's ruling on class

certification. While the city's brief lists an assignment of error relating to the

trial court's granting of partial summary judgnient, this ruling is r.ot yet

appealable and is not addressed in the substance of appellant's brief. Rather,

the issues raised on appeai pertain to whether the Giv.R. 23(A) class action

reqturements were met and whether the action is barred by res judicata.

I. Res dudicata

{¶ 131 We first address the issue of res judicata. As a preliminary niatter.

the parties dispute whether Lycczn. I e`tahlished the law of the case insofar as the

court determined that the plaintiffs' failure to pursue administrative review



befare paying the fine "does not necessarily foreclose any right to equi.table

relief." However, Lycan I did not address the issue of res judicata.

{¶7.4$ In Ca,rroll v. Cleveland, 6th Cir. No. 11-4025, 2013 U.S.APp. L^^1,9_

7178 (Apr. 5 20:13) a"copvcat" lawsuit raising constii;utionaltakings challeiiges,

the federal court found that where the appellants paid their fines rather thari

contesting their citations throrigh the administrative process provided u.rader

CCO 413.031., claim prec?usion barred their c,laims. See also Foor u. Cleveland

N.D. Ohio No. 1:12 CV 1754, 20'1 3 U.S. Dist. LEXIS 1. x5552 ( ,Atzg. 14, 2013). We

are not inclined to follow such an expansive view of res judicata.

15) The doct.rine of res judicata provat-tes that "a valid, final judgnl ent

rendered upon the merits bars all subsequent actions based upon aiiy claim

arising out of the transaction or occtzrrence that was the subj.ect niatter of the

previous action." Grava v. Pa:rkma.n Twp., 7 3Ohio St.3d 379, 653 N.E.2d 226

(1995), syllabus. The plaintiffs i.n this matter paid the civil fine assessed by the

city for a red-light camera violation. Res judicata does not apply because there

was never an actual "ju.dgment" rendered by a court, or administrative tribunal,

of competent jurisdiction.4 Even if an administrative decision had been

Not only was there no jÛd"iilerit V4 ien ines were paid , . ^but aiso: w 'hen a
citation was notpaid, no reduction to judgnxent occiirxed. We question the city's abilltv
to collect upon fines that have not been converted to civil judgments in accordance with
a defendant's due process rig}lts. 01-0 4].3.031(k)(4) provides that "[aJ decision in favor
of the City of Clevela.nd may k;e enforced by ineans of a civil actioi-i or any other nleans
provicled by the Revised Code."



rendered, the clainis for unjust enrichment and declaratory judganent were -1-int

claims that could have been litigated or decided by the parking violations

bureau.

MI 16} Fiiially, we recognize that the Ohio Suprexne Court found the civii

hearing process provided by CCO 413.031(k) to involve the exercise of

quasi-judicial authority. State e:e rel. Scott t,. Clevelr:nd, 112 Ohio St.3d 324,

2006-Ohio-6573, 859 N.E.2d 923, Ti 15. We are also aware that in certain

situations, res 'udicat.a has been found to apply to quasz judicial decisions of

administrative agencies. See Grava. However. "[tlhe bindzng effect of res

judicata has been held not to apply when fairness and justice would not support

it:' The State ex r-el. Estate of 1Wiiles U. Piketan., 121 Ohio St.3d 231,

2009-Ohio-786, 903 N.E.2d 311, 30.

(Ti 171 While «-e have founcl no authority in Ohio on the issue, courts in

other states have generally declined to apply res judicata or collateral estoppel

with regard to traffic infractions. State u. ITalker, 159 Ariz. 506, 768 P.2d 668,

671 (.ariz.App.1t389), Hadley u.Alaxu)ell, 144 Wash.2d 306, 312-313, 27P.3d: 600

(2001). As a practical niatter, traffic infractions tend to be minor in nature, are

informally adjudicated, and are often uncontested. With limited civil sanctions,

there is little incentive to contest a citat;on or to Lrigorot;sly litigate the rsia^ter.

Under CCO 413.031, the maxinzum penalty that a:nay be imposed is $200. Late

penalties are authorized if the penaltv is not paid within 20 days and 40 davs



from the date the ticket is niailed to the offender. If the penalty is not time}y

paid, the recipient is subject to the additional penalties and collection efforts.

There was evidence presented at the class certification hearing that the cost to

exercise the right to appeal was as much as the $100 fine itself.

{¶18) Further, the administrative procedure provided by CCO 413.03 1 (k)

is designed to provide a simple and expeditious means of disposing of literally

thousands of such citations every year. To allow res judicata or collateral

estoppel to apply to such proceedings would circurnvent the purposes in creating

the expedited dispositioYial procedures for civil traffic violations.

f^19) For these reasons, we conclude fair-ness and justice would not

support the application of res judicata in this case. We shall proceed to address

the challenge to class certification,

IT. Class Action Certification

I ¶^^) A trial court has broad discretion izz dotermining whether to certify

a class action, and a reviewing court will not disturb the determination absent

an abuse of discretion. Cullen, v. State Ta:rrn Mut.. Auto. Ins. Co., Slip Opinion

No. 2013-Ohio-4733, T '1-9. An abuse of discretion occurs wheil a trial court's

decision is unreasonable, arbitrary, or unconscionable. Id.

J$211 In order to maintain a class action, the plaintiff must provide

evidence to establish by a preponderance of the evidence each of the seven



x equirements for maintaining a class actioiz un.d:er Civ.R. 23. .1d. at ^ 15. Those

requiremeiits are as follows:

(1) an identifiable class rnust exist and the definitior, of the class

must be unambiguous; (2) the named representatives must be
members of the class; (3) the class rnust be so mumerous that joinder
of all members i:s im.practicahle; (4) there must be questions of la^v

or fact cornmon to the class; (5) the claixns or clefenses of the
representative parties must be typical of the claims or defenses of
the class; (6) the representative parties must fairly and adeqtxately
protect the inter ests of the class; and (7) one of the three Civ.R.
23(B) reciu7renients must be met.

Id. at l; 12, quoting ^Stamrr^co, .^^.L. C. ^.;. United '^'el. Co. of Ohio, 125 C)hio St.3d

91, 2010-Ohio-1042, 920 N.E.2d 292, ^( 0; and Harnilton u. Ohi.o Saz;s. Bank, 82

Ohio St.3d 67, 71, 694 N.E.2d 442 (199,9).

f1^1 22) "[.Al trial court must conduct a rigorous analysis when deterin.ining

«-het.her to cert.ifv a class pursuant to Civ.R. 23 and may grant certification only

after finding that all of the requirenients of the rule are satisfied[j" G'r.cllen at

^i 16. When conducting this analysis, the trial court is required "to resolve

fact.ual disputes relative to each requirement and to find; based upon those

detel:minatioias, other relevant facts, and the applicable legal standard, that the

requirement is met." .Irl.

il) Identifiable Class

{^;?3$ The first requiren:xent ofan identif^able class requires that the class

definition be sufficiently definite so that it is adn2inistratively feasihle for the

court to determine whether a particular individual is a member. Harrz.ilton at



E 1-72. In other words, "the class definition anust be precise enough `to perm.it

identification within a reasonable effort."' M. at 72, quoting Warner v. Wctste

Mgt., Inc., 36 Ohio St.3d 91, 96, 521 N.E.2d 1091 (1988).

ITi 24) In this matter, the class definition was limited to "[a]ll persons and

entities who were not a`vehicle owner' under CCO 413.031, but were issued a

notice of citation and/or assessed a fine under that ordinance, prior to March :^ 1,

2009, by/or on behalf of Defendant, City of (;leveland." The trial court

determined that the class definition "leaves no room for ambiguity." The city

argues that the class definition is overbroad.

{^I 25) Contraryto the city'.s assertion, the class definition does not atten-ipt

to encon-ipass "anyone and everyone." Quite siniply, the class is defitied to

include persons who were not a "vehicle owner" under former CCO 413.032.

Former. CCO 413.03I(p)(3) defined a vehicle owner in terms of the vehicle's

registered ovvner. Thus, a non-vehicle owner is in the class regardless of

whether he or she leased the vehicle or not.

I $ 2 6) Also, the class definition is not rendered overbroad by this court's

u.ecision in Dickson, 181 Ohio App.3d 238, 2009-Ohio-738, 908 N.E.2d 964, or by

the fact that the class definition encompasses potential plaintiffs beyond the

scope of lessees. Although Di:ckson involved an adjudicated lessee, the court

found no ambiguity in the ordinance and recognized that there is "nothing

ambiguous about the plain nleaning of the word.s `vel-ucle ownea°."' Id_ at cj^ 34-39.



^Ti 27) Insofar as the city n-iaintains that the class defi.nitioi.i. encompasses

indivzdua.Is who may have been identified as the driver of the vehicle by an

affidavit from the owner filed under CCO 413.031(k), these individuals

nonetheless fall within the class of individuals who plaintiffs maintain did not

qiialify as a "vehicle owner" under CCO 4I3.031..

^^28) Fi.nally, although appellee Task did not pay the fine for the violation

notices she received, she was assessed nonpayznent peiialt,ies and subjected to

collection efforts and has a valid claim for declaratory relief. Ij'urther, a subclass

could be created for Task and similarly situated class members who were

c.hai-ged iinder the former ordinance but did not, pay the fine. See Civ.R.

23(C.j(4)(a).5

{T!29) Our review reflects that the class definition herein is precise enough

to permit identification of citation recipients who were Z iot a "vehicle owner,>

z.znder foriner CCO 413.031 within a reasonable effort.

(2) Class Membership

M30) The second requirement for class certification is that the class

representative niust have proper standing, which requires that "the pIaintiff

niust possess the same interest and suffer the same injury shared hy all

5 That, rule provides, "When appropriate (a) an action may be brought or
maintained as a class a.ctioii with respect to particular isstte.s, or (b) a class naav be
divided iiito subclasses and each subclass treated as a class, and the provisions of this
rule sliall then be const.rued and applied accordingly."



xnem.bers of the class that, he or she seeks to represent." HamiGtorc, 82 Ohio St.3d

at 74, 694 N.E.2d 442. There is conipetent evidence in the record that ea.ch_ of

the appellees received a notice of liability from the city's parking violations

bureau that asserted a violation photographed by an automatic traffic

enforcement system, an.d that each of the appellees was not the "vehicle owner."

Each appeliee, with the exception of Ta.sk,, paid the civil fine. The appellees

possess the same interest and suffer the sanie injury as the class they seek to

represent.

M1 31} The ezty argues that appellee Task does not have standingbeca-Lise

she did not pay the fine, I-iawever, Task was assessed additional penalties for

not paying the fine; she received collection notices; and she has not been released

of the debt.. As such, she has standing to pursue the claim for declaratory reTief.

As noted above, a subclass may be created for those class znembers who are

siiiiilarly situated to Task. See Civ.R. 23(C)(4)(a).

(3) Numerosity

J¶32} Civ.R_ 23(A)(l) requires that the class be "so numerous that joander

of all niembers is impracticable."" In finding this requirement was met, the trial

court considered the following evidence:

The City of Cleveland has issued more than 357,000 total citations
while 'former} CCO 413.031 was in effect (December 2005 until
March 11, 2009). During the period the ordinance was in effect,
8.4% of the total vehicles registered in Cuyahoga County were
leased vehicles. Based on statistical probability, the total class



members in this case is likely in excess of 30,000 notice recipients.
According to Dr. Jim Nieberding there i.s a 99% statistical
probability that the number of notice of violations issued to lessees
is at 23,000.

{T133} At the class certification hearing, the parties stipulated that

numerosity was not a.n issue in the case.

(4) . Con-imoi-iality

f c1341 The commnalitv requirement of Civ.h.(A)(2) requires the presence

of "questioa-ls of law or fact corn.nior_• to the class.'' This requirement generallyT is

given a perzmssive application, and if there is common nucleus of operative facts

or a coznnno7i liability issue, the rule is satisfied. Ila.rnilton, 82 Ohio St.3d at 77.

694 KE.2d 442.

{$35} Here, the putative class presents common legal clainzs for unjust

enrichment and/or declaratory relief. All claims arise from the city'sceinnlon

practices and procedures in. enforcing traffic citations and/or assessing fines

under former CCO 413.031 against persons or entities who were not "vehicle

owners." Despite the city's assertion of a defezisP of uz-iclean hands agaiY:ist

iiiclividuals who admitted committing the traffic offen.se, the plaintiffs' cIaizrns

arise from the same common nucleus of operative facts, and the questions

concerning the city's liability are common to the class.



(5) Typicality

{^[36) The typicality requirement is met "where there is no express con¢l.i.ct

between the class represexitatives and the class." Hamilton at 77. The trial

court found no issue with the typicality requirement< The court further found

no unique defenses to the clainis of the named class menibers and that the

named class menibers' .interests are aligned with all putative class menmbers'

claims.

QTI 37} Our review reflects that the claims oz the class representatives

involve the same legal theories as those of the putative class and arise from the

same practices and procedures of the city in enforcing former CCO 413.031.

Whi.le the city attempts to draw out distinguishi.ng facts, "'vvhen it is alleged that

the sanxe unlawful conduct was directed at or affected both the named plaintiff

and the class sought to be represented, the tvpicality requireznent is usually met

irrespective of varying fact patterns which underlie individual clainns."'

Baughman u. St,ate Far-yra Mu.t. Auto. ln:s. Co., 88 O.hio St.3d 480, 485, 727N.E.2d

1265 (2000), quoting 1 Newberg on. Class Actions (3 Ed.I992) 3-74 to 3-77.

Section 3.13. In this instance, the claims of the class representatives are typical

of the claims of all class men-ibers.

(6) Adequaev

{¶3s) Adequacy in class actions looks to both the class represen:tative and

couji.sel. l+jcz.rner, 36 Ohio St..3d at 98; 521 N.E.2d 1091. A class representative



is deemed adequate "so long as his or her interest is not antagonistic to that of

other ciass members." Harrailton; 82 Ohio St.3d at 78, 694 N.E.2d 442.

f T,, 33) The record reflects that the class representatives possess the sa.n-ie

interest in the outcozne of the Iitigation as each of the class z7lexnbers. There is

nothing indicative of a^iv c.oriflict or antagonistic interest between the

representatives and the class. Fzarthez:, the trial court found class coua-ise.I is

experienced w•ith this type ofhtigation. While the city takes issue with Lycan's

cinpieynient, with class counsel, there is no evidence to suggest that this ^,vould

impair tier ability to represent the class.

(7) Civ.R.23(B')(;3)

g^,^40) The t.i-ial court foui-id that the requirements of Civ.R. 23(B)(3) were

met. Civ.R. 23(B)(3) requires the court to find "that the questions of law or fact

common to the members of the class predominate over any questions affecting

only individual meinbers" and "that a class action is the superior method

superior to other available methods for the fair and efficient adjudication of the

controversy." "For common questions of law or fact to predominate, it is not

sufficieni', that such questions mereiy exist; rather, they niust present a

significant aspect of the case. Furthermore, they must be capable of resoIutiori

for all inernbers in a single adjudication." Marks v. C.P. Chem. Co., In.c., 31 Ohio

St.3d 200, 204, 509 N.E.2d 1249 (1J87).



{,', 4I) The trial court found, "[a]ll the claims arise from [the cit^^'s] cQ^^mon

practices and procedures in enforcing [former] CCO 413.031." The city argues

individual determinations will he required as to which class members were

lessees or sor-neone other than the owner of the vehicle. :Efowever, the

predolninant issues relate to the lawfulness of the city's enforcement of forxner

CCO 413.031 against persons and entities who were not "vehicle ownez's.'."

^^.I42) Former CCO 413.031 defined a "vehicle owner" as "'the person

identified bv the Ohio Bureau of Motor Vehicles, or registered with anv Qther

State vehicle registratieiz office, as the registered owner of a vehicle." The

ordinance also indicated that such identification is "prima facie evidence" of

ownership.

IT43) ^^ar.ia Vargas, the ad^ninistrator of the Cleveland Parking

Violations .Fiureau, Photo Safety Division, indicated in her deposition tha-t a

coirFmittee decision had been made to include lessees within the definition of

"owners" and that a business rule was adopted to that effect. While Vargas

indicated there was a lack of information to identify leased vehicles, a

representative for ACS explaiz-ied that the file returned from the Ohio $ureart

of Motor Vehicles would plainly indicate whether the vehicle was "leased" a-n.d

would ideritifv the leaseholder. In any event, such file would be useful for

determining whether the person was a registei•ed owner of the vehicle.



{T, 44) The city also argues that individual determinations will be required

as to which notices were pazd, ignored, or waived. Administrator Vargas stated

in her deposition that delinquency notices were sent to irzdividuals who ignored

the iiotices ai.a that the Affiliated Computer Services ("ACS") systern was

updated to reflect payment information. Violations that remained unpaid were

turned over to a cnllection agexicy. Vargas coriceded that there is an electronic

record of everyone who received a notice, payment inforniatio,n, and delinquency

and collection data. Vargas a1soconfirrned that notices were issued tononowzier

drivers who were identified on notices issued to vehicle owners and that this

information was kept in the ACS system. There is also evidence that collection

efforts were rnade against persons who did not pa-v the fine, as was the case with

Task.

1$ 45) Insofar as some members paid the fine and others did not, and with

respect to nonownc;r drivers, we have already recognized that subclasses may be

created. While differences znay exist as to the particularized fact patterns, "(t]he

niere existence of different facts associated with the various ^.^etnbers of a

proposed class is not by itself a bar to certificatioi-i of that class." In re Consol.

Al^t,^^e. Satisfaction. Cases, 97 CJhio St.3d 465, 2002-Ohio-6720, 780 14.E2d 556,

T 10,

fT46} Here, each class member presents corniuon questions concernir^g

their requests for equitable and/ox• declaratorv r.elief that may be resolved on a



class-wide basis. Gtir review ref[_ects that comnlon proof exists concerning their

claims and that common questions predominate over questions a.ffecting only

indi.vidual members.

M4 7) The trial court also found that a class dction is the superior niethod

to other available methods for the fair and efficient adjudication of the

controversy. The superiority of the class action is evident. BeLause certification

was appropriate under C;iv.R.. 23(B)(3), we need not consider whether

certification would also have been a.ppropriate under Civ.R. 23(I3)(2).

^4$) Upon our revTew, we find no abuse of discretion by the trial court 112

its certification of the class.

^T, 491 Judgment affix,ined.

It is ordered that appellees recover from appellant costs herein t.axed.

The court finds there were reasonable groui:ds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment iz3to execution.

A certified copy of this entry shal.i constitute the mandate pursuant to

Rule 27 of th,p Rules of Appellate P-rocedure.
rr A

r^j f f f F' f ^'

SEAN C,GALLAG13ER. PI -̂^FISIOING JUDGF,

PATRICIA ANN :QLACK-N1C)N; J., and
TIM McCORMACK, J., C;4:3NC;I.3R
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