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LAW & ARGUMENT

1. Response to appellants' first propositions of law: No municipality has home-rule
power to impair or restrict a municipal court's constitutionally-protected jurisdiction.

Municipalities have no power to impair or restrict a court's jurisdiction as conferred by

the General Assembly. tJnder R.C. 1901..20(A)(1), the Toledo municipal court "has jurisdiction"

of alleged violations of TMC 313.12. Appellants insist that Toledo city council has the power to

impair the municipal court's jurisdiction by conferring exclusive jurisdiction upon an unelected

"Hearing Officer" in lieu of the municipal court. Are they right?

Under the separation of powers embedded in the Ohio Constitution and reflected in

Mendenhall v. Akron, whether'1'oledo should permit RedFlex to install its caineras on city streets

to ostensibly "regulate traffic" is a political question for city council to decide. But whether the

municipal court hasjurisdiction over alleged violations of TMC 313.12 is not.

"The principle of separation of powers is embedded in the constitutional framework of

our state government." S`tate v. Hochhausler, 76 Ohio St.3d 455, 465-466, 668 N.E.2d 457,

1996-Ohio-374. And under the separation of powers, the General Assembly has the exclusive

po,wer to create "courts inferior to the Supreme Court," including municipal courts:

The judicial power of the state is vested in a supreme court, courts of appeals,
courts of common pleas and divisions thereof, and such other courts inferior to the
Supreme Court as may from time to time be established by law.

OHTO CoNsT. Article IV, Section 1.



"The power to create a cotirt carries ivith it the power to define its jurisdietion..." State

ex. rel. Ranaey v. Davis, 119 Ohio St. 596, 165 N.E. 298 (1929), syllabus.' "The sovereignty of

the state in respect to its courts extends over all the state, including municipalities, whether

governed by charter or general laws." Id. The Toledo municipal court is no more an arm of the

city than is this Supreme Court. Toledo has no police power or "power of local selfgoverninent"

to impair the municipal court's jurisdictiori. Further, A.i-ticle IV, Section 6(A)(4) requires that

voters elect judges-politicians may not appoint whoever they want. State ex. rel. Whitehead v.

Sandusky Cly, Bd. UfComm. 133 Ohio St.3d 561, 979 N.E.2d 1193, 2012-Clhio-4837.

'1'he General Asseinbly has declared that the Toledo municipal court "has jurisdiction" of

the violation of arty ordinance. R.C. 1901.20(A)(1). Toledo citycoun.cil has impaired that

jurisdiction by vesting jurisdiction in a "Hearing Officer." A "Hearing Officer" presiding over a

mock court is no substitute for a qualified, elected municipal court judge presiding over a real

court. Toledo's ordinance frustrates not only the municipal court's jurisdiction itself, but also the

General Assembly's conferral of jurisdiction upon the court and, indirectly, the electorate's

votiilg rights.

Toledo's first proposition of law lacks merit. And like the city's two other "propositions

of law," it was not even mentioned in the city's jtrrisdictional memorandum. In fact, Toledo has

not submitted "propositions oflaw" asrequired by S.Ct.Prac.R. 16.02(B)(4). The city merely

invites this coiirt to engage in "error correction." ("The Court of Appeals erred wheez...")

Toledo also fails to comply with S.Ct.Prac.R.16.02(B)(5)(a). Regardless of its failure to conforn^i

to the Rules of Practice of the Supreme Court of Ohio, the appeals court did not err. To the

1 All emphasis in this brief is added by Walker unless indicated otherwise.
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contrary, the appeals court properly recognized that, by statute, the municipal court "has

jurisdiction" of alleged violations of TMC 313.12. And it properly applied settled law and

concluded that because Toledo's ordinance impairs or restricts that jurisdiction, the ordinance

therefore violates Article IV, Section 1 of the Ohio Constitution.

Appellants would have this court believe that the Sixth District held that "home rule

authority is dependent upon approval by the General Assembly."2 Not so. The court only held

that if a municipality is to impair or restrict a court's jurisdiction, then that is dependent upon

approval of the General Assembly. The court is right: "home-ruling" a court's jurisdiction is not

within Toledo's home-rule authority:

The authority granted to municipalities by Section 3 of Article XVIII, Ohio
Constitution, to `exercise all powers of local self-government and to adopt and
enforce within their limits such local police, sanitary and other similar
regulations, as are not in conflict with general laws' and, by Section 7 of Article
XF'I.II, to `frame and adopt or ameild a charter for its governznent and * * *
exercise thereunder all powers of local self-government' does not include the
poweY to regulate the jurisdiction of courts estczblished by the Constitution or by
the Generctl Assembly tllereunder.

Cupps v. 7'olEdo,170 Ohio St. 144, 163 N.E.2d 384 (1959), syllabus.

Toledo itself concedes that a home-rule city cannot limit a court's jurisdiction.3 This

concession should end this case. Yet appellants inexplicably cling to "home rule." Appellants'

arguments vitiate the separation of powers, the cornerstone of constitutionalism.

RedFlex's first proposition of law uses a phrase, "pre-suit administrative hearing." It is

doubletalk, a eircumlocutiozt for "unconstitutional impairment." The fact that the ordinance

2 Toledo's merit brief, p. 20.

3 Id., p. 10.

3



would f-unnel "appeals" exclusively to the nebulous, handpicked "Hearing Officer" in lieu of an

elected municipal court judge does not cure the constitutional infirmity----it is the infirmity. The

"pre-suit administrative proceedings" necessarily impair the Toledo municipal cotirt's

constitutiozaally-protected jurisdiction over alleged violations of TMC 313.12.

Appellants' arguments have no outer limit. If negating the municipal-court system for

the accuser's perceived expediency is the criterion, Article IV, Section 1 could be read out of the

Constitution any time a bare majority of any city council deemed warranted. Similarly, the fact

that this case involves a"camera" ordinance does not implicate Metzdenhall. "This case is not

really about 'red light cameras."4

If this courtholdsin this case that Article XVIII supersedes Article IV, Section 1, nothing

could curb such a decision to "camera" ordiiiances only. It takes little imagination to see where

this would lead. And it has n.othing to do with mowing grass or tax cheaters.

Municipalities would inevitably enact all manner of ordinances carrying financial

penalties, then sidestep the municipal courts, and seek untold financial sanctions with the city's

own bureaucratic hearing officer presiding, Nonpayment would come with additional

sanctions-including seizure of property. This is antithetical to the purpose of establishing a

statewide municipal-court system in the first place: mtunicipal courts play a pivotal role in the

trenches of Ohio's justice system. The Ohio constitution forbids municipalities from nullifying

the municipal-courtsystem and its role in society.

The entire purpose of creating a statewide municipal-court system free of local

manipulation and conferring qualified, elected municipal-court judges with jurisdiction is to

4 Toledo merit brief, p. 28.
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establish a buffer protecting citizens against unscrupulous municipal practices. "I'oledo has

unconstitutionally destroyed this buffer for Toledo's and. RedFlex's sole beneftt. Toledo's

scheme does not benefit citizens. It is one-sided. And that is why ATS, Optotraffic, and

RedFlex-competitors-are fighting hard together here to keep it that way.

This case involves deliberate manipulation of the justice system. It is wrong. And it is

unconstitutional. Appellants have no right-none-to send citizens a "Notice of Liability" via

regular mail and demand that they either pay or attend a bogus unconstitutional hearing with no

established procedures---or risk collection, impoundn-tent, increased fines, etc. Appellants have

kept up this scheme even after the decision below. So this court must end it.

A. Appellants do not make a case for reversing settled precedent.

If this court reverses, "home rule" would now supersede Article IV, Section 1. City

council would now be the arbiters of jurisdiction. This is backwards:

Section 1, Article IV of the Ohio Constitution is a special provision dealing with

the creation of courts and supersedes the general power of local selt=government

granted in Section 3, Article XVIII. The sovereignty of the state, as to courts,

extends over all the state, including municipalities, whether charter or noncharter,

and municipalities thus have no power to create courts or regulate their

jurisdiction. Ordinances and statutes enacted by the legislative bodies of the state

or nzunicipalities are enforced through judicial tribunals cf-eated by the state.

There is no dual sovereignty between the state and municipal governments.

Baldwin's Ohio Practice, Local Government Law--Municipal, §3:20, (iotherrnan, Babbit and
Lang.

'The lawyer for the Ohio Municipal League wrote this passage before becoming an

advocate in this case. Now the Municipal League and the appellants say the exact opposite. But

they give no reason to overrule settled precedent, which requires this court to reject their

position. Ohio Apt. As.sn. v. Levin, 127 Ohio St.3d 76, 936 N.E.2d. 919, 2010-Ohio-4414, ^,¶30-

31 (failure to address standard for overruling precedent requires rejection of legal proposition.
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that requires overruling precedent). 'I'he simple, yet bedrock constitutional principle that

municipalities may not affect the court system has been well understood in this state for decades:

The court system is one of the areas where the power of self-government has been
taken away from all municipal corporations by a provision in the
constitution...Since the Ohio Constitution allows only the General Assembly to
govern the municipal, court system, [municipalities] may not, by charter or
ordinance, achieve a contrary result.

Ohio Op. Att°y Gen. No. 80-014.

Under this principle, once a court has jurisdiction, no municipality may impair the court's

jurisdiction. So at its core, this appeal addresses two narrow questions: (1) does the Toledo

municipal court have jurisdiction of alleged violations of TMC 313.12, and if so, (2) does the

ordinance impair or restrict the municipal court's jurisdiction? As explained below, the answer to

both questions is "yes." Thus, imder settled law, this court must affirni. "By doing otherwise, this

court would become a willing participant in divesting the cottrts of judicial power..." State ex.

rel. Ohio Acadennyo,f Trial Latayers v.Shenard, 86 Ohio St.3d 451, 501, 715 N.E.2d 1062,

1999-Ohio-123.

Appellants and their an2ici make many arguments, but those arguments would make the

most activist jurist blush: a straightforward application of settled law combined with a plain

reading of R.C. 1901.20 dictates that Toledo's ordinance is indeed an unconstitutional nullity.

S. TMC 313.12 violates Article IV, Section 1 of the Ohio Constitution.

"I'he General Assembly dutifully executed its exclusive Article IV powers concerning the

Toledo municipal court:

• In R.C. 1901.01 (A), it created the Toledo municipal court;

• In R.C. 1901.06, it created the minimum qualifications to be a judge on
the Toledo rnunicipal court;
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• In R.C. 1901.07(A) it ensured that all T'oledo municipal court judges shall
be elected to six-year terms on a nonpartisan ballot; and

• In R.C. 1901.08, it provided for the election of seven judges to the Toledo
municipal court.

And because seve.n qualified judges elected to six-year terms serve no purpose without

jurisdiction, the General Assembly enacted R.C. 1901.20(A)(1), broadly declaring that:

The municipal court has jurisdiction of the violation of any ordinance of any
municipal corporation within its territory, unless the violation is required to be
handled by a parking violations bureau or joint parking violations bureau pursuant
to Chapter 4521 of the Revised Code, and of the violation of any misdemeanor
coinmitted within the limits of its territory. k**

This conferral of jurisdiction necessarily includes jurisdiction over alleged violations of

"I'MC 313.12. Indeed, that ordinance uses the word "violation" over and over.

1. 'The Toledo municipal court has jurisdiction of alleged
violations of TMC 313.12-no amount of "statutor-y
interpretation" can change this.

Under R.C. 1901.20(A)(1), the Toledo municipal court "has jurisdiction" of the alleged

violation of "any ordinance" in Toledo. This means that the Toledo inunicipal court has

jurisdiction of alleged violations of TMC 313.12. "Statutory interpretation" cannot change this.

The General Assembly understands how to make exceptions: the municipal court has

jurisdiction unless the violation is required to be handled by a parking violation bureau

established. under Chapter 4521. "Unless" means "under any other circuinstance than that; except

on the condition that..." ^S'tate ex. r•el. E'berharca'tv. Flxible CoYp., 70 Ohio St.3d 649, 654, 640

N.E.2d 815 (1994). "[I]f a statute specifies one exception to a general rule or assumes to specily

the effects of a certain provision, other exceptions or effects are excluded." Thomas v. Freeynan,

79 Ohio St.3d 221, 224-225, 680 N.E.2d 997, 1997-Ohio-397. Thus, the municipal court has

jurisdiction of alleged violations of TMC 313.12 because the parking-violation bureau exception
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applies to parking 'rnfractions only. A "parking infraction" is a violation of an ordinance that

regulates the standing or parking of vehicles. R.C. 4521.01(A). Because I'MC 313.12 does not

regulate the standing or parking of vehicles, the sole exception in R.C. 1901.20(A)(1) is

inapplicable. Judicial restraint requires that this court may not create an exception by fiat:

The General Assembly understands how to draft laws that contain exceptions, but
included no exception that can be applied in this case. And we will not create an
exception by judicial fiat.

Pauley v. Cis-cleville, 137 Ohio St.3d 212, 998 N.E.2d 1083, 2013 -Ohio- 4541, ¶38.

The majority below did not ignore well-settled principles' or make "all possible efforts to

create a jurisdictional infringement where none exists."6 It succinctly explained the issue:

[T]oledo Municipal Code 313.12 is an ordinance of a municipal corporation
within the territory encompassed by the Toledo Municipal Court arld is not a
parking violation; therefore, the violation of Toledo Municipal Code 313.12 is
subject to the jurisdiction of the Toledo Municipal Coitrt. Any attempt, in whole
or in part, to divest the court of that jurisdiction violates the authority of the
General Assembly to set the jurisdiction of the court, thus violating Ohio
Constitution, Artiele IV, Section l.

Mcclker v. Toledo, 6th Dist. No. L-12-1056, 994 N.E.2d 467, 2013-Ohio-2809, ¶24

The dissent lost its way. It urged that "any" modifies "ordinance." It does. It means "any

ordinance." The Toledo municipal court "has jurisdiction" of the "violation" of "any ordinance"

of "czny municipal corporation" within its territory iinless the violation is required to be handled

by a parking-violations bureau under R.C. Chapter 4521. The ordinance is unconstitutional

because "any" modifies "ordinance."

' Toledo merit brief, p. 5.

6 Id.
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2. TMC 313.12 impairs the municipal court's constitutionally-protected
jurisdiction.

Toledo's insists that: (1) "Walker has never shown how the Ordinance divests the

municipal court of any jurisdictron,"7 (2) "it is clear that the Ordinance, on its face, does not

divest any court of jurisdiction";8 and (3) "there is nothing in the plain language of the Ordinance

that can be read to deprive the municipal court of jurisd'zction.''9 These semantic gymnastics defy

common sense-divestiture is central to the entire ordinance. By design, the ordinance impairs

or restricts-"divests"-the municipal court of its jurisdiction of TMC 313.12 violation.

a. Divestiture of the municipal-court system is the operational glue
holding TMC 313.12 together.

Uzzless Redl~Iex sent a Toledo municipal court judge a "Notice of Liability" by regular

mail under TMC 313.12(a)(3), no judge on that court would ever be directly connected with an

alleged violation of that ordinance. From start to finish, the ordinance ensures that Toledo and

RedFlex-the parties that should have the burden of proof-never have to prove their allegations

in front of an elected municipal court judge under normal rules of evidence or courtroom

procedures. The ordinance effectively strips the court of its jurisdiction:

• Allegations never filed in municipal court; no guarantee of service.
TMC313.12(a)(3) requires that a so-called "Notice of Liability," must (1)
be processed by Toledo or RedFlex, and (2) sent by regular mail to the
vehicle owner without judicial oversight. No "Notice of Liability" is filed
in court.

' Toledo's merit brief, p. 11.

B.Idl,p 6.

' Id., p. 8.
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Wholesale delegation of jurisdiction to the police department and
"Hearing Offlcer."TMC 313.12(d.)(4) requires that "Appeals shall be
heard thrc>ugh an administrative process established by the City of Toledo
Police Department." The ordinance itself lays down no rules, no burden of
proof and no minimum qualifications for the Hearing Officer.

• Extrajudicial power to impound vehicles. TMC 313.12(d)(6) permits
Toledo-without ever once going to court-to immobilize ("boot") or
impound vehicles owned by "noncompliant" vehicle owners.

• Failure to heed the Notice results in additional penalties. TMC
§313.12(d)(5).

If this scheme isn't an unconstitutional regulation of the municipal court's jurisdiction, it

is difficult to imagine what would be. The ordinance strips the court's jurisdiction of the alleged

violation itself. At most, the ordinance views the municipal court as a potential debt-collection

agency after the l-learing Officer decides an alleged violation. TMC 313.12(d)(3). A reversal here

would require this court to hold that municipalities-at the whim of the majority of any city

council anywhere in Ohio-now have the power to impair or restrict a court's jurisdiction. This

contradicts settled law:

It is now settled by the decisions of this court that the authority granted to
municipalities...does not include the power to regulate the jurisdiction of courts
established by the Constitution or by the General Assembly thereunder.

Cupps v. Toleclo, 170 Ohio St. at 149-150.

b. Municipalities have a conflict of interest regulating local courts.

Toledo cannot do indirectly what is directly prohibited. Yet Toledo apparently contends

that the ordinance would only divest the municipal court if TMC 313.12 expressly stated,

"Toledo municipal court shall have no jurisdiction to hear any violation of this ordinance,"

While the ordinance doesn't state that these exact words, the words used have precisely this

effect. &e TMC 313.12(d)(4) ("A notice of appeal shall be filed with the Hearing Officer...")
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In Cupps, the charter provision under review did not expressly state, "C'ourts of common

pleas have no authority to review a decision of the civil service commission." Instead it said the

functional equivalent, "the commission's judgment in the matter shall be final." 170 Ohio St. at

146. This court had no problem finding this provision to be a restriction upon the Lucas county

common pleas court's jurisdiction, nor should it have trouble here finding that TMC 313.12

impairs the Toledo municipal court's jurisdiction.

And that impairment is no accident: the drafters no doubt viewed the municipal court and

its elected judges as inconvenient obstacles in the way of their plans. They therefore rlegated the

municipal court's jurisdiction in favor of the "Hearing Officer." `I'his is wrong. Municipalities

have a conflict of interest regulating local courts.

Appellants and their aligned an2ici offer incoherent arguments in support of their

divestiture effort. For example, Toledo argues on one hand that the municipal court has no

jurisdiction of TMC 313.12 violations.1Q But on the other, the court also supposedly has

"concurrent" jurisdiction. k 1 And on page 13 of its brief the city insists that any person "may

appeal" to the municipal court under R.C. 1901.20 "as a matter ofXaw." These contradictory

arguments expose just how bungled the city's rationalizations have become.

The city's other arguments are flimsy at best. Toledo complains that the majority below

never cited a case involving a noncriminal "parking or traffic ordinance" violation that was

Toledo merit brief, p. 24.

i 1 Id., p. 18.
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adjudicated in municipal court.1' 13utthat is Walker's point: no "photo enforcement" cases have

been filed in municipal court because 'Coledo and others have unconstitutionally impaired the

municipal courts' jurisdiction in connection with those types of cases. And the point of the

parking-violation bureau exception is that parking infractions do not have to be adjudicated in

municipal court. 'I'hus, amicus cuf°iae Anlerican Traffic Solution's ("ATS") reliance upon

Gardner i,. City of Columbus is quite odd.13 Gardner specifically involves a parking-violation

bureau established under R.C. Chapter 4521, which is specifically exempted in R.C. 1901.20.

841 F.2d 1272, 1274 (6th Cir. 1988).

RedFlex's arguments are no better. It insists that "the use of the word `any' in R.C.

1901.20 only means that the municipal court is not excluded from `any' matter involving an

ordinance violation."14 This undermines the appellants completely. By making the "Hearing

Officer" the exclusive arbiter of whether there was a violation, Toledo's ordinance does impair

and restrict--exclude--the Toledo municipal court froin exercising its constitutionally-protected

jurisdiction over alleged violations of TMC 313.12.

This is tivFty the Sixth District held that TMC 313.12 violates Article IV, Section 1.

Appellants' circular argument that 7'oledo may divest the Toledo municipal court of jurisdiction

assumes its own conclusion. And it's incorrect legally: this is not a home-rule case. Once a court

"has jurisdiction," Toledo anay not impair or restrict it. For this reason, this court must affirzn

whether the municipal court's jurisdiction is considered "concurrent" or "exclusive." Toledo city

12 Toledo merit brief, p. 25.

1311TS amicus brief, p. 5.

14 RedFlex merit brief, p. 11 (italics supplied by RedFlex.)
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council cannot impair or restrict the Toledo's municipal court's jurisdiction------however

classified-without violating tlie Ohio Constitution. Besides, the "concuirent" jurisdiction

argument is a sham.

c. The concurrent-jurisdiction argument is imaginary.

'I,oledo's camera ordinance does ziot present a "concurrent" scheme-the ordinance

confers exclusive jurisdiction upon the Hearing officer. The Toledo municipal court judges are

surely surprised to fizid out-reading Toledo's brief and the dissent below-that they have had

"concurrent" jurisdiction all this time. Not a single alleged violation of the camera ordinance has

been before them. It is no answer for Toledo that a citizen can tak:e a further "appeal" after the

Hearing Officer exercises bureaucratic "jurisdiction". This invented layer of bureaucracy-the

euphemistic "pre-suit administrative proceeding"-cannot lawfully exist because it necessaxrily

impairs or restricts the municipal court's jurisdiction, a palpable Article IV, Section 1 violation.

C. This court must apply R.C.1941..2"0(A)(1) as written.

The meaning of R.C. 1901.20(A)(1) is plain: the Toledo municipal court "has

jurisdiction" over alleged violations of TMC 313.12. And under the plain-meaning rule, no

intei-pretation is needed. "The rule is that when the language of a statute is plain and

unambiguous and conveys a clear and definite meaning, there is no need to apply the rules of

statutory interpretation." State ex. rel. Jones v. Conrczd, 92 Ohio St.3d 389, 750 N,E.2d583,

587, 2001 -Ohio- 207. "Statutes clear in their terms need no interpretation; they simply need

application." Storer Communications, Inc. v. Limbach, 37 Ohio St.3d 193, 194, 525 N.E.2d 466

(1988). "Courts must look to the statute itself to deterrnine legislative intent, and if such intent is

clearly expressed therein, the statute may not be restricted, constricted, qualified, narrowed,
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enlarged or abri.dged." Boley v. Goodyear Teye & Rubber Co., 125 Ohio St. 3d 510, 929 N.E.2d

448, 2010-Ohia-2550, ¶22.

D. Even if this court were to engage in "interpretation," Walker still prevails.

Both the text of R.C. 1901.20(A)(1) and the rules of interpretation support Walker. In

contrast, the appellants' arguments betray the text and basic canons of statutory construction.

1. The parking-violation exception proves the rule and sinks the
appellants' arguments.

Because the narrow-parking violation exception does not apply, it proves the rule: the

'I oledo municipal court "has jurisdiction." It also rebuts Toledo's flawed analysis that R.C.

1901.20(A)(1) does not generally apply to so-called "noncriminal" ordinances. The exempted

parking violations are noncriminal by definition. See R.C. 4521.02. This specific exception

wouldn't make sense if the grant of jurisdiction within R.C. 1901.20 did not otherwise apply to

noncriminal ordinances generally:

[T]he exception of a particular thing, from general words, proves, that in
the opinion of the lawgiver, the thing excepted would be within the
general clause, had the exception not been made.

Poole v. Fleeger'sLessee, 36 U.S. 185 (1837).

Toledo's argument that the General Assembly has provided an exception for a situation

not otherwise covered by the.general clause is illogical.

a. The appellants' reasoning improperly renders the parking-
violation exception superfluous.

If T'oledo had home-rule power to craft its own exceptions to the municipal court's

jurisdiction, then both the parking-violation exception in R.C. 1901.20(t1.)(1) and all of R.C.

Chapter 4521-the lengthy chapter addressing parking-violation bureaus-would be

superfluous. One of the most fundamental canons of construction forbids an "interpretation" that
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would discard these provisions as meaningless surplus. State ex. rel. Ccrrna v. Teays P'alley Local

^S'chool District Bcl of Edn., 131 Ohio St.3d 478, 967 N.E.2d 193 , 2012-Ohio-1484, ^l 8.

b. Appellants cannot account for the requirement that municipalities
must get permission from the municipal court before establishing
a parking-violation bureau.

Under R.C. 4521.04, municipalities must first seek and obtain naunicipal-court approval

before establishing a parking-violations bureau. Indeed, attached in the appendix is the approval

of Toledo's request to establish a parking-violations bureau. Appendix 1. If municipalities could

unilaterally create administrative jurisdiction, neither the attached paperwork nor the

longstanding statutory requirements in R.C. 4521.04 would serve any purpose. "(I)t is a basic

presumption in statutory constiziction that the General Assembly is not presumed to do a vain or

useless thing, and that when language is inserted in a stat^.Yte it is inserted to accomplish some

definite purpose." State ex. z-el. C'leveland Flec. Illuminating Co. v. City ofE, uclid, 169 Ohio St.

476, 479, 159 N.E.2d 756, (1959). Thus, appellants' arguments must be rejected.

2. R.C. 1901.20 applies to any ordinance--not just criminal
ordinances-uanS'» means "every" or "all."

RedFlex insists that "the root of the court of appeals' error is its misinterpretation of the

word "`any."'t5 Not so. "Any" is presumed to mean "every" and "all." State v. Gardner, 118

Ohio St.3d 420, 2008-Ohio-2787, 889 N.E.2d 995, '^33. See also, Boley v. Goodyear .1"it-e &

Rubber Co., supra, 2010-Ohio-2550, ^22 (emphasizing "any" as a broad term.) RedFlex submits

that in the abstract, "any" could 171eai7. "one" or "some.»1G But here, "any" is used broadly

15 RedFlex merit brief, p. 9.

16 ky., p. 10.
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followed by a narrow exception. This signals broad, all-embracing legislative intent. "Almost all

cases to be found in federal or state courts support such a reading." S^mmervold v. Wal-Mart,

Inc., 2012 WL 2366240, *3 (Dist. South Dakota),

a. Substituting "one" or "some" for "any" shows that RedFlex's argument
is untenable.

Substituting "one" or "some" for "any" results in a garbled statute:

"One." The municipal court has jurisdiction of the violation of any one
ordinance of afty one municipal corporation within its territory, unless the
violation is required to be handled by a parking violations bureau or joint parking
violations btireati pursuant to Chapter 4521. of the Revised Code, and of the
violation. of an-y one rnisdemeanor committed within the limits of its territory.

"Some." The municipal court has jurisdiction of the violation of any some
ordinances of a-ny some municipal corporations within its territory, unless the
violation is required to be handled by a parking violations bureau or joint parkitig
violations bureau pursuant to Chapter 4521. of the Revised Code, and of the
violation of any some misdemeanors committed within the limits of its territory.

But the statute remains coherent after substituting "every" or "all'":

"Every." The nlunicipal court has jurisdiction of the violation of any every
ordinance of aff every municipal corporation within its territory, unless the
violation is required to be handled by a parking violations bureau or joint parking
violations bureau pursuant to Chapter 4521. of the Revised Code, and of the
violation of any every misdemeanor conimitted within the limits of its territory.

"All." The municipal court has jurisdiction of the violation of any all ordinances
of any all municipal corporations within its territory, unless the violation is
required to be handled by a parking violations bureau or joint parking violations
bureau pursuant to Chapter 4521. of the Revised Code, and of the violation of any
all misdemeanors committed within the limits of its territory.
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b. Toledo's criminal-jurisdiction argument renders the operative text
inoperative.

Toledo argues that R.C. 1901.20(A)(1) does not apply to alleged violations of TMC

313.12 because a violation of that ordinance is not a crime.17 This doesn't follow at all. If the

General Assembly intended R.C. 1901.20(A)(1) to apply to criminal ordinances only-

rnisdemeanors--then the legislature wouldn't have used the words "any ordinance." The General

Assembly is aware that Toledo inay make the violation of an ordinance a crime, or as here, the

violation may carry a noncriminal financial penalty:

Anv municipal corporation may make the violation of any of its ordinances a
misdemeanor, and provide for the punishment thereof by fine or imprisonment, or
both. ***

R.C. 715.67.

"May" is permissive. J. M Srnueker, L. L. C. V. Levin, 113 Ohio St.3d 337, 865 N.E.2d

866, 2007-Ohio-2073, fi14. "Municipalities have no power to pimish felons; violation of a

municipal ordinance may constitute no more than a misdemeanor." State ex. rel. Corrigan v.

Barnes, 3 Ohio App.3d 40, 45, 443 N.E.2d 1034 (8th Dist.1982). Thus, while Toledo has the

home-rule choice to make the penalty for an ordinance violation carry a financial penalty-the

only issue addressed in 1lIendenhall v. Akron-the city has no authority to impair a court's

jurisdiction. Unless the General Assembly provides otherwise, the municipal court "'has

jurisdiction" whether the alleged violation ordinance is a misdemeanor or not.

Toledo's argument is ironic because if the General Assembly intended R.C.

1901.20(A)(1) to only confer municipal courts with jurisdiction of "criminal ordinance"

17 Toledo merit brief, pages 24-25.
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violations, then the General Assembly vvould not have even n.ientioned the word "ordinance" in

R.C. 1901.20(A)(1). Simply stating that the municipal court has jurisdiction of the violation of

any misdemeanor committed within the limits of its territory would've sufficed:

The ntunicipal court has jurisdiction of the violation of any °r-din°nh° of a„^
,

l ",°d 1.,, a "l,;Y.n . ^'^*'^ `" ^",r° " ^ j ^,`'4 "i'^t^' n^ ^i$1ztif3nS--^et^1t

^ Cl3upter-452 ^af-the-ise^ ^` ' , and of ^he vio' °,-°"n of any misdemeanor
committed within the limits of its teiTitory.

'1'he words "stricken" above must be given meaning because they are used in the actual

statute. R.C. 1.47(B). Significance and effect sh:ould be accorded to every word. Brown v.

Martinelli, 66 Ohio St. 2d 45, 50, 419 N.E.2d 1081, 1084 (1981). Toledo's argument renders

meaningless the very text at issue and therefore must be rejected. State ex rel. Myers v. Spencer

TZ vp. Rural School Dist. Bd. of Edn., 95 Ohio St. 367, 373, 116 N.E. 516 (1917), ("No part [of a

statute] should be treated as superfluous unless that is maiiifestly required, and the court should

avoid that construction which renders a provision meaningless or itioperative.") ,Alternatively, a

holding that R.C. 1901.20(A)(1) applies to criminal ordinances only would require this court to

insert the word "criminal" into the statute, so it would that the "the municipal court has

jurisdiction of the violation of any criminal ordinance...". Of course, this court cannot insert

words in a statute not used by the General Assembly. State ex. r•el. Carna v. Teays tiTalley Local

School District Bd of Edn., supra, 2012-Ohio-1484. T,118. l^urthe.r, inserting "criminal" in front of

"orditiance" would render the words "and the violation of any misdemeanor" superfluous.

c. No case has ever held that R.C. 1901.20 applies to criminal ordinances
only.

Appellants and their cztnici cite a lot of cases, but none of them-not one-hold that R.C.

1901.20 applies to criminal ordinances only. For example, Toledo's reliance upon Cheap Escape

Co., Inc. v. Maddox, LLC is insincere. Cheap Escape required this court "to determine whether
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municipal courts have subject-matter jurisdiction over matters lacking connections to their

geographical territories." 120 Ohio St.3d 493, 900 N.E.2d 601, 2008-Ohio-6323, That issue

has no relevance here. This court mentioned R.C. 1901.20 in Clzeap Escape merely to illustrate a

point about another statute under review. And while this court stated in passing that R.C.

1901.20 confers municipal courts with their criminal jurisdiction, this court did not hold that

R.C. 1901.20 applies only to violations of "criminal" ordinances.

That was not even an issue in any of the cases cited by appellants and their ainici. And it

should not be an issue here: the Toledo municipal court "has jurisdiction" of the violation of any

ordinance of any city within its territory-including jurisdiction of TMC 313.12,

iJnder Toledo's logic, if a person is cited in municipal court for a noncriminal ordinance

violation, that person could successfully defend by arguing that the municipal court lacks subject

matter jurisdiction of noncriminal ordinance violations. According to Toledo, only a municipal

bureaucrat would have jurisdiction. This contention is contradicted directly by R.C.

1901.20(A)(1), which-unless a specific exception applies-requires that the municipal court

"has jurisdiction" of the violation of "any ordinance."

E. If Toledo, RedFlex, and their politically-connected amici do not like the
municipal courts' jurisdiction then they may go through the political process
and lobby the General Assembly.

ATS observes that some municipal court judges preside over many alleged ordinance

violations per week. So what? Those judges are busy presiding over ordinance-violation cases

because thut's what 7nunicipa/ courts are designed to do: each municipal court "has jurisdiction"

of the violation of any ordinance of any mimicipality within the court's territory. It cannot get

much broader. Toledo has no Article XVIII power to tell the municipal court judges "step aside,

19



our Hearing Officer will take over from here." City council cannot pick and choose wliether a

municipal court has jurisdiction over alleged violations of the ordinances that council enacts.

1. ATS's brief reads like a lobbyist's policy statement.

If private camera companies and the Municipal League want to pitch. the General

Assembly as to why municipal judges aren't equipped to exercise jt3risdiction of "camera"

ordinances, they are free to fund a lobbying campaign at the State House. But the Supreme Court

is an improper------ and ironic-venue to seek to divest the courts of judicial power.

2. Appellants' and amici's policy arguments and examples do not
withstand scrutiny.

Appellants and their amici insist that the decision below benefits tax cheaters and renders

R.C. Chapter 2506 impotent. And cities supposedly will not be able to tell homeowners to cut

overgrown grass without going to court and the municipal courts will be overcrowded. This is

pure hyperbole. This court no doubt reads its fair share of entbellishznents. But the Municipal

League's brief may take the prize. It states that if the Sixth District decision "would render all

administrative hearings conducted by municipal boards and commissions--hearings to determine

ordinance violations-unconstitutional" and that this case "implicates the legitimacy of every

administrative enforcement board and conunission established by an Ohio municipality.s1H

Whoever wrote these statements either did not actually read the Sixth District's decision or does

not understand. Every legitimate municipal board is unaffected by the decision below. For

example, Toledo has issued business licenses, regulated overgrown yards, collected taxes, and

18 Ohio Municipal League amicus brief, p. 6.
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handled local zoning matters without incident since the decision below. Azid that's because the

decision below has absolutely no impact on. those matters.

As for Chapter 2506, it concerns administrative appeals of matters that are rightfully

administrative-for exanlple, certain nuisance or zoning board hearings-or matters that do not

directly involve the violation of an ordinance, such as whether to grant or deny a business license

application. These matters are unlike what we have here-an ordinance unconstitutionally

shoehorned into an "administrative" posture due to an underlying Article IV, Section l violation.

Chapter 2506 simply has no application to pure ordinance-violation cases. Appellants' reliance

upon it is a smoke screen.

The General Assembly wants municipal courts to preside over pure ordinance-violation

cases, not common pleas courts. Indeed, appeals from parking-violations blu-eaus don't even go

to common pleas courts, but to municipal court. R.C. 4521.08(D); R.C. 1901.20(C). A reversal

would cause an unwarranted explosion in "administrative" appeals to common pleas courts over

pure ordinance-violation matters that belong in municipal court.

In enacting R.C. Chapter 2506, the General Assembly did not give municipalities a

license to negate a municipal court's jurisdiction. If so, there would have been no reason to enact

the parking-violation exception in R.C. 1901.20 nor any of R.C. Chapter 4521. Chapter 2506 is a

general "catch all" chapter. It addresses determinatzons of agencies with respect to "rights,

duties, privileges, benefits, or legal relationships" of a person. R.C. 2506.01(C). But R.C.

1901.20(A)(1) applies to ordinance violations specifically and therefore it controls. The decision

below doesn't impact traditional Chapter 2506 appeals and therefore appellants' reliance upon

Chapter 2506 is vastly overblown.
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Finally, Columbus joins the Municipal League's amicus brief. Columbus' feigned

consteixiation over the integrity of Chapter 2506 after the decision below is rather ironic given

that its "camera" ordinance requires appeals to the Franklin county municipal court, not to

common pleas court. See CCO 2115.()4(1) ("Any person against whom a decision is entered

pursuant to this section may appeal the decision to the Franklin County Municipal Court by

filing notices of appeal to the Columbus Division of Police and the Municipal Court within thirty

(30) days of the date of entry of the decision and by the payment of such reasonable costs as the

court requires.")

a. The examples in Toledo's brief are inapposite.

Toledo tries to bootstrap to the constitutionality of TMC 313.12 by comparing it to other

ordinances that are not under review. Toledo addresses the hypothetical eight-inch lawn--a per

se nuisance under'I`MC 955.01(a)(1)jy-and the fictitious $120,000 tax cheat.20 Upon scrutiny,

both examples support Walker.

Toledo may still notify a homeowner of tall grass without first going to court. And if the

owner doesn't correct the perceived problem, the city may pursue an alleged violation in

municipal court as a minor misdemeanor under TMC 955.99(c), ("A violation of this chapter

shall be a minor misdemeanor.") Accord, City qf M7yfield Heights v. Barry, 8th Dist. No. 82129,

2003-Uhio-4065, ^2 ("The city sent a letter to the appellant instructing the appellant to cut his

grass and eliminate the grass growing in between the stones in his front yard. *** In accordance

" TMC 955.01(a)(1) provides: "The following conditions provide harborage and breeding
grounds for pests that are an immediate threat to human health, are therefrlre declai•ed to be
nuisances which shall be removed or abated from any property on which they are found:
(1) Grass over eiglat (8) inches in height."

20 "I'oledo merit brief, p. 23.

22



with MI;1CO 917, the city issued a citation to the appellant on July 21, 2000 for non-compliance

and continued to issue a citation per day until the appellant complied. The appellant received 25

citations ending on August 18, 2000. The city filed charges with the Lyndhurst Municipal C'ouyt

on each date a citation was issued.") Accord, R.C. 3707.01, R.C. 3709.01, R.C. 715.261, 715.44.

In the same way, the decision below does not implicate Toledo's example of "ABC Co.,"

a "large, fictional, employer in Toledo." Toledo can still sue ABC Co. to recover the full

fictitious local income-tax withholdings owed. "Ohio municipalities have the power to levy and

collect incometaxes..." Angell v. City of Toledo, 153 Ohio St. 179, 91 N.E.2d 250 (1950); fi1 of

syllabus. Toledo's brief conflates a civil action to collect unpaid municipal income taxes with

prosecution for an offense made punishable under a municipal ordinance. The statute of

limitations for municipal-income tax issues, R.C. 718.12, recognizes this distinction overlooked

by Toledo. The statute provides two independent limitation periods:

• R.C. 718.12(A): "Civil action to recover municipal income taxes..."; and

• R.C. 718.12(B): "Prosecution for an offense made punishable under a
municipal ordinance imposing an income tax..."

Toledo should know better. The city itself files violations in municipal court for failure to

pay local pay-roll tax. &e e.g, City of Toledo v. Schudel, 90 Ohio App. 55, 103 N.E.2d 287 (6th

Dist. 1951). These filings would implicate the municipal court's jurisdiction under R.C. 1901.20.

In contrast, a lawsuit to collect $120,000 in unpaid withholdings does not: Toledo can sue ABC

Co. in common pleas court. See e.g., City of Rocky Ric>er• v. Center Ridge Ilotel Assoc., 61 Ohio

App.3d 308, 572 N.E.2d 767 ( 8th Dist. 1989) (civil action for unpaid municipal taxes brought in

common pleas court).
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b. Municipal court judges do not "harm and hinder the citizens of Ohio."

ATS urges that because the decision below requires municipalities and camera companies

to prove their cases in municipal court under normal courtroom rules, this would somehow

"harm and hinder the citizens of Ohio."21 This far-fetched assertion is not even relevant to the

constitutional analysis. Regardless, municipal courts do not "harm" and "hinder." Nullification

of the municipal court's jurisdiction benefits the for-profit camera companies and Toledo. That's

why appellants find no anticc,cs support among citizen groups.

Similarly, ATS states that the Sixth District's decision eliminates "an opportunity for

citizens to present their cases to a third party without the restrictions of the Rules of Evidence,

and without the costs associated with a judicial proceeding."22 The burden should not be on

defendants to present their cases. Toledo's ordinance allows the city to present its case without

respecting the rules of evidence. The rules of evidence ensure fairness, integrity, and legitimacy:

ATS and Toledo dismiss them as unworthy relics. The notion that Toledo city council can

discard the Rules of Evidence if it wants is st2pported by nothing. City council can't pick and

choose whether the rules apply to Toledo.

It is no secret why the camera coinpanies prefer the unconstitutional mock "Hearing

Ofticer" courts as a substitute for the municipal court. Neither the municipalities nor the private

companies have to (1) prove their allegations in court under iz ormal courtroom rules, (2) call

witnesses, (3) prove proper calibrations, (4) engage in discovery, or (5) have a judge regulate the

btirden of proof at "appeals" or decide guilt or puilishment, etc. Worse, under TMC 313.12(a)(3),

4' ATS brief, p. 3.

22 Id.
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service of the "Notice of Liability" is by regztlar mail, typically weeks or more after an alleged

infraction. Nothing ensures that a defendant is even aware of a case by the time Toledo claims

the right to strong-arm payment by impounding or towing vehicles. The contention that this is a

"beneficial systean" for vehicle owners rings hollow-the system is deliberately one-sided.

Next, ATS's argument about court costs is disingenuous. Toledo's ordinance wasn't

enacted to help defendants avoid court costs. The ordinance purposefully makes it onerous and

asymmetrically financially burdensome for a citizen to see a real judge. Appellants place heavy

reliance upon the supposed right to file an "administrative appeal" to common pleas court, but

the filing fee for that typically costs up to several hundred dollars more than the disputed penalty.

In contrast, defendants traditionally incur no upfront court costs in consideration of seeing an

actual municipal court judge. Toledo and others have calculatedly manipulated this balance. In

fact, some municipalities even require upfront bonds for an "appeal" to the hearing qfficer. Here

are a few examples:

^ Columbus Codified Ordinance 2115.04(A). ("Prior to the hearing, a bond
must be posted in the amount of the fine. The bond shall be payable by
either a check or money order.");

•Parma Codified Ordinance 313.035(d)(2)A. ("A person who receives a
Notice of Liability pursuant to division (b)(5) of this section may appeal
the Notice of Liability within 21 days from the date of the Notice of
Liability by making a written request for a hearing to the address listed on
the Notice of Liability. Said request shall be accompanied by a monetary
deposit in an amount equal to the amount of the administrative tine listed
on the Notice of Liability."); and

• Parzna Heights Codified Ordinance 315.05(a)(3). ("An individual desiring
a hearing must post payment equal to the amount of the civil penalty
before an appeal will be scheduled.")

Finally, A'I'S's argument that the inunicipal-cotirt system will be flooded if the Sixth

District is not reversed sounds more like a threat than legal argument. Nothing requires that
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municipalities act without discretion and flood the court system with "carnera" citations. Nothing

requires that cities even have camera ordinances-the vast majority of Ohio municipalities do

not. The only requirement is that the municipal court "lias jurisdiction" of alleged violations of

these ordinances. And if this presents a real problem-as opposed to one concocted in an amicus

brie.f---the appellants' remedy under the separation of powers is to lobby the General Assembly

to amend R,C. 1901.20(A)(1) to provide an exception. This court may not create an exception

by judicial fiat. Pauley v. Cit°cleville, supra, 2013 -Ohio- 4541,11018.

F. Menclenhall is entitled to no consideration concerning Article IV, Section 1,
nor is State ex. t°el Scott v. Cleveland or State ex. reh Cliristoff v. Turner.

Appellants' heavy reliance upon. .2111eatdejthall reflects weal:ness: the only connection

between this case and Mendenhall is tliat both cases happen to involve camera ordinances. This

factual commonality isn't dispositive of Walker's legal challenge. As Toledo concedes, this case

really is not aboutcameras.

l. Menclenhall did not involve a challenge under Article IV, Section 1
and therefore is entitled to no consideration here.

Mendenhall simply answered a narrow question certified by a federal court-do

municipalities have home-rule power to enact civil penalties for offenses that are criminal under

the Revised Code? This question doesn't implicate R.C. 1901.20 or Art. IV, Sec. 1. Thus,

Mendenhall is entitled to no consideration here:

A reported decision, although in a case Nvhero the question might have been
raised, is entitled to no consideration whatever as settling, by judicial
determination, a question not passed upon or raised at the time of the
adjudication.

State ex. rel. Gordon v. Rlaodes, 158 Ohio St. 129,107 N.E.2d 206 (1952), ^1 of syllabus.

This court expressly stated in Mendenhall that procedural questions surrounding Akron's

ordinance were not before the court and therefore not under review. 117 Ohio St. 3d 33, 881
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N.E.2d 255, 2008-Ohio-270,^40. "It has long been. the policy of this couit not to address issues

not raised by the parties." Sizemore v. Smith, 6 Ohio St. 3d 330, 453 N.E.2d 632 (1983), fn 2.

2. Any reliance upon State ex. rel. Christoff v. Turner fails basic
jurisprudence.

C'lzristoff was a class action filed directly in the Supreme Court and was dismissed

without opinion. Because it was not a decision on the merits-and because there was no

opinion ----it has zero precedential value. Actual decisions "shall be reported, together with the

reasons therefor." OEilo CONST., Article IV, Section 2(C). Similarly, the rtiles for reporting

decisions in effect at the time of Christ-off' dictate that the dismissal entry is not constitutional

precedent for the whole state. Appendix, Rep.R.l. The dismissal was only binding upon the

parties.

3. Appellants' mistakenly rely upon State ex. rel, Scott v. Cleveland, 112 Ohio
St. 3d 324, 859 N.E.2d 923 (2006).

As the plaintiff Menclenliall, the relator in Scott did not raise an Article IV, Section 1

challenge. Mr. Scott's challenge rested upon Article XVIII. Walker isn't raising a home-rule

challenge: Toledo and RedFlex are raising a (bogus) home-rule defense. The two should not be

confused. Scott does not govern the Article IV determination. State ex. rel. Gordon v. Rhodes,

supra, 158 Ohio St. 129, ¶1of syllabus

Mr. Scott sought extraordinary writs from the Eighth District, arguing that Cleveland's

parking-violation bureau "patently and unarnbiguously" lacked jurisdiction of violations of

Cleveland's traffic-camera ordiuance." That heightened standard is not relevant here.

Fturther, M. Scott had to show a "conflict" between Cleveland's ordinance and R.C.

Chapter 4521. Walker need not. Under his challenge, Walker must only show that the municipal

cotirt "has jurisdiction" of alleged violations of TMC 313.12. Cf., State ex. a-el. Wehrung v.
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Dinkelacker, 92 Ohio St.3d 310, 311, 750 N.E.2d 154 (2001) (Pfeifer, J., dissenting) ("[the]

court will be asked to determine whethcr the court of coznmon pleas had jurisdiction, which is a

lesser standard than now determining whether the court of common pleas patently and

unambiguously lacks jurisdiction."). Under Walker's underlying challenge, once the municipal

court "has jurisdiction," that jurisdiction may not be restricted or impaired by 'I'oledo. Besides,

Cleveland's ordinance was never deemed constitutional. The issue was never decided on the

merit on mandamus or prohibition. This court merely stated that it was "unclear whether Section

413.031 conflicts with R.C. 4521.05." 112 Ohio St.3d 324, 2006-Ohio-6573, 859 N.E.2d 923,

^;20. Neither the enhanced patent-and-unambiguous standard nor the home-rule conflict analysis

matter in this case.

Finally, the Scott court cited State ex. rel. Sferra v. Girard, I lth Dist. No. 2005-T-0125,

2006-Ohio-1876. While the relator in SfeYt•a did not prevail-and also did not raise an Article

IV, Section 1 challenge-bere is how the Sj'erYU court concluded its analysis:

[T]his court would acknowledge that the implementation of Ordinance 7404-05
does raise certain jurisdictional questions concerning the legality of the
imposition of a sanction for a traffic violation without the intervention of a court.

Icl. at,j 19.

The Sferra court's instinct was correct. Here, Toledo manipulated the municipal coutt's

jurisdiction for its benefit and the benefit of a private camera company. Toledo concedes that a

home rule city cannot limit a court's jurisdiction. And because that is exactlv what TMC 313.12

does, it is unconstitutional. This court must affirm: there is no need to either engage in error

coffection or become a willing participant in the divestiture of the municipal courts.
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II. Walker's response to Toledo's second proposition of law: It doesn't matter whether
the jurisdiction conferred in R.C. 1901.20(A)(1) is exclusive or concurrent: Toledo may
not negate a court's jurisdiction whether that jurisdiction is exclusive or concurrent.

Toledo's second "proposition of law"-which reads like an assigntnent of error-did not

appear in the city's jurisdictional memoranda and therefore must be rejected. Toledo's

proposition insists that the court of appeals held that the municipal court has "exclusive

jurisdiction over all violations of any municipal ordinance." No it didn't. Nor did it have to: once

a court "has jurisdiction" that jurisdiction may not be impaired or restricted. It doesn't matter

whether the court's jurisdiction is classified as "concurrent" or "exclusive."

Similarly, RedFlex insists that the court of appeals "concluded that `if a municipal court

has jurisdiction of the violation of any [every] ordinance,' it must mean that it has exclusive

jurisdiction."23 That is downright false. The court of appeals never said that. The appeals court's

supposed "conclusion"-"it must mean that it has exclusive jurisdiction"--are words that

RedFlex tacks on in its brief. 'I'hose are not the appellate court's words. The court never actually

reached a determination on the exclusive/concurrent issue because that empty discussion does

not make a difference. It is a red herring.

A. The concurrent-jurisdiction argument obfuscates the truth: Toledo has
conferred its Hearing Officer with exclusive jurisdiction of alleged violations.

Appellants and the dissent below use "concurrent"-a term of art-without pause.

Appellants' loose use of "concurrent" looks past the fact that the ordinance negates the municipal

court's jurisdiction to determine whether a violation occurred. Under the ordinance, the

municipal court no longer "has jurisdiction" of alleged TMC 313.12 violations. City council

23 R.edF.lex merit brief, p. 10 (emphasis stzpplied by Redl, lex).
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conferred the Hearing Officer with exclusive jurisdiction to determine whether the ordinance was

violated. This divestiture is the centerpiece of the entire ordinance.

And it is precisely why appellants' arguments are undercut by State ex. rel. BancOne

Corp. v. Yl'alker•, 86 Ohio St.3d 169, 712 N.E.2d 742, 1999-Ohio-151 (1999). When the General

Assembly intends to grant an agency with exclusive jurisdiction, it does so through "appropriate

statartory language." Id., 171-172. Appellants point to no statutory language conferring Toledo's

"Hearing Officer" with exclusive jurisdiction-only Toledo's self-serving ordinance. "If

anything, State ex rel; Banc One CvNp. favors [Walker's] argument that if the legislature

intended to divest municipal courts of jurisdiction over some municipal ordinance, it would have

enacted legislation to that effect." Malker, 2013-Ohio-2809, 1(35.

B. The Toledo municipal court has exclusive jurisdiction of TMC 313.12
violations by sheer operation of Article IV, Section 1.

The General Assembly has exclusive power to establish courts and confer jurisdiction.

Cupps; Ramey. And other than the Toledo municipal court, appellants identify no court that has

potential overlapping jurisdiction over alleged violations of TMC 313.12. Indeed, the legislature

specifically ensured that `I'oledo does not have a mayor's court because Toledo is "the site of a

municipal court." R.C. 1905.01(A). Nor has the legislature carved an exception for "caznera"

cases as it has for parking violations. Thus, by sheer operation of Article IV, Section 1, the

Toledo municipal court's jurisdiction with respect to TMC 313.12 violations is indeed exclusive.

Nothing requires that R.C. 1901.20 recite the magic word "exclusive." But even if the municipal

courts jurisdiction is somehow "concurrent," the General Assemblv must create the concurrent

jurisdiction. Toledo cannot fabricate "concurrent" jurisdiction that impairs or restricts an actual

court's jurisdiction. Any contention otherwise flouts Article IV, Section 1.
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Still, RedFlex persists in arguing that R.C. 1901.181(A)(1) "evidences" that the

legislature did not intend to give the Toledo municipal court exclusive jurisdiction over TMC

313.12 violations.`4 Not so. Certain municipal coui-ts have housing or environmental divisions.

Accordingly, those specialized divisions may have overlapping jurisdiction of certain matters

with the general division. Section 1901.181 simply requires that if a municipal court has a

housing or environmental division, that division has jurisdiction of the enumerated types of

cases-including certain ci:vil ordinance violations-to the exclusion of the general division of

the municipal court. If the cout-t does not have a housing or environmental jurisdiction, the

general division retains jurisdiction.

This has no relevance to TMC 313.12 because; ( 1) that ordinance would never fall within

an "environmental" or housing" division's jurisdiction in the first place and (2) no other court

has overlapping jurisdiction of TMC 313.12 cases. And if another court did, that simply means

Toledo's ordinance divests two cou.rts of jurisdzction instead of one.

Further, RedFlex overlooks 1901.181(A)(2), which states:

If a municipal court has an environmental division, if the mayor of any municipal
corporation within the territoi:y of the municipal court conducts a mayor's court,
and if any action described in division (A)(t) of this section as being within the
jurisdiction of the environmental division otherwise is within the jurisdiction of
the mayor's court, as set forth in section 1905.01 of the Revised Code, the
jurisdiction of the environmental division over the action is cUncurrent with the
jurisdiction of that mayor's court over the action.

This provision contradicts the argument that the legislature intended to permit

municipalities to tmilaterally create their own "concurrent" jtrrisdiction that competes with-or

even divests-an actual court's jurisdiction. Under the separation of powers, a statute is required.

24 RedFlex merit brief, p. 12.
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C. The concurrent/exclusive jurisdiction debate is not relevant.

The constitutional analysis is not tethered to the classification of jurisdiction at issue. A

municipality doesn't enjoy a home-rule power to restrict "concurrent" jurisdiction. If a court "has

jurisdiction"-any jurisdiction-that jurisdiction may not be restricted by a municipality.

Otherwise, a municipality could alway.s self-create "concurrent" jurisdiction and then

innm.ediately negate a municipal court's jurisdiction. This doesn't even begin to make sense.

D. Appellants' "home rule" argument unwittingly contradicts itself and would
read Article IV, Section 1 out of the Ohio constitution.

Perhaps the worst of many bad features of appellants' argument is that it is utterly self

contradictory. Here is why.

Appellants' tie their entire "hoxne-rule'' argument to the premise that the Geiieral

Assembly could-but did not do so here-confer the Toledo municipal court ivvith exclusive

jurisdiction over alleged violations of TMC 313.12. For the sake of argument, Walker will

assume appellants' premise------that the legislature can, but did not, conter exclusive jurisdiction

upon the municipal court. This central premise ends up contradicting the appellants' overall

constitutional argument.

Appellants claims that Toled.o has a home-rule power-a constitutional power-to confer

jurisdiction of ordinance violations upon a bureaucratic "Hearing Officer." But at the same time,

appellants (correctly) concede that the General Assembly may confer exclusive jurisdiction upon

a municipal court. Here is the problem: any time the General Assembly would cosifer exclusive

jurisdiction upon a municipal court, doing so would unavoidably prohibit Toledo's supposed

"home-rule power" to confer jurisdiction upon a bureaucrat and therefore would be

unconstitutional. Cleveland v. State, 2014-Ohio-86, ¶1 of syllabus ("The General Assembly may

not by statute prohibit the municipal. home-rule authority granted by Article XVIII, Section 3 of
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the Ohio Constitution."), Thus, under appellants' argument, if T'oledo trzlly had a constitutional

home-rule power to confer a local bureaucrat with jurisdiction of ordinance violations, then that

constitutional power could never be limited by stat.ute, meaning the General Assembly could not

confer exclusive jurisdiction upon a municipal court, which is both internally inconsistent and

absurd. In reality, Toledo has no such constitutional home-rule power;

The authority granted to naunicipalities by Section 3 of Article XVIII, Ohio
Constitution ... tloes not include the power to regulate the jurisdiction of courts
established by the Constitution or by the General Assembly thereunder.

C"upps v. Toledo, supra, 170 Ohio St. 144, 163 N,E.2d 384, syllabus.

I'his is the classic case of appellants' argument "proving too much." Appellants pin their

entire argument to a premise that their conclusion does not allow. This is completely illogical.

Toledo has no home-rule power to confer jurisdiction upon a bureaucrat.

Appellants' arguments taken to their logical conclusion would read Article IV, Section 1

out of the Ohio constitution because municipalities would be able to override either a conferral

of "concurrent" or "exclusive" jurisdiction. Appellants could always "home rule" a court's

jurisdiction. Article IV, Section 1 would have no vitality because municipalities could ultimately

impair or restrict jurisdiction at will, which is at direct odds with this court's settled precedent.

'I'he exclusive/concurrent dichotomy is a red herring not germane to the proper

constitutional analysis, which arises under Article IV, not Article XVIII. Toledo's second

proposition of law-which is actually a mere assignment of error-misses the mark completely.

IIIe Walker's response to Toledo's third and RedFlex's second proposition of law:
Toledo failed to follow its own ordinance.

Toledo's third proposition of law is another assignment of error-"the court of appeals

erred when"-not raised in the city's jurisdictional memoranda. This completely new

proposition should not be considered. Indeed, if it truly warrants this court's review, Toledo
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should have included it in its jurisdictional memorandum. The same goes for RedFlex, which

proposes that "TMC 313.12. provides for the requisite level of due process required by the Due

Process Clause of the tlnited States Constitution." This is new. RedFlex never mentioned this in

its jurisdictional brief. Indeed, whether 'C1VIC 313.12satisfies the Due Process Clause of the

United States Constitution is seemingly not a substantial constitutional question for the Supreme

Court of Ohio. But even if these new "propositions" are considered-and even if this court

somehow rules that Toledo may home-rule a court's jurisdiction-this court must still affirm.

As alleged in the complaint, Toledo's entire scheme was premature. The ordinance itself

contains no procedures---only a wholesale delegation to the police departznent. The ordinance

requires that the Police Department shall establish the procedures. TMC 313.12(d)(4). "The

word `establish' means `[t}o settle firmly, to fix unalterably."' Cannon v. Catalytic, Inc., 84 Ohio

App.3d 488, 617 N.E.2d 693 (1992), quoting Black's Law Dictionary (5 Ed.1979) 490. T'his was

never even attempted tmtil February 2011. See Appendix 3 and 4. This shows how lax things get

when municipalities such as Toledo usurp a coLirt's jurisdiction in favor of a slapdash agency.

Toledo wants to usurp the municipal court's jurisdiction but cannot even do it without violating

its owm ordinance. The appellants' arguments should not be considered, have no merit, and

highlight why these cases must be in municipal court in the first place.

IV. Walker's response to the Ohio Municipal League's Second Proposition of Law:
Municipalities are subject to unjust-enrichment claims as long as the plaintiff is not
attempting to avoid statutory formalities governing the formation of municipal
contracts.

The Municipal League improperly injects its own proposition of law, preserved by

neither appellant and not advanced by either appellant in their j urisdictional memoranda or merit

briefs. Thus, this proposition also should not be considered. But out of caution, Walker will
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address it briefly. The proposition has no merit. And even if it did, appellant RedFlex is not a

municipality and therefore would not be immune even if Toledo were.

The Municipal League first argues that unjust-enrichrnient claims must be premised upon

services conferred by the plaintiff upon the defendan:t. No case says that. An unjust-enrichnlent

claim can be premised upon services conferred upon the defendant, but doesn't have to be. The

benefit conferred can be money. See e.g., Santos v. Ohio Bur: of Workerx'Comp., 101 Ohio St.3d

74, 2004-Ohio-28, 801 N.E,2d 441, Judy v. Oliio Bur. of ltlotor Veh., 100 Ohio St.3d 122, 2003-

Ohio-5277, 797 N.E.2d 45; Lycan v. C'leveland ("Lycan I1"), 8th Dist. No. 9969$, 2014-Ohio-

203. The idea is that a party-including government-may not unjustly enrich itself at the

expense of another's rights. The notion that collecting monies unconstitutionally is not unjust-

that it is . just--contradicts Ohio law. The logic that governmen:t can keep money obtained

unconstitutionally is perverse. The defense that "because it was your money we took

unconstitutionally and not your services, we get to keep it" is unconscionable.

The Municipal League next argues that "the law is clear that recovery cannot be had

against a municipality." Not so. If the law is clear, then RedFlex and Toledo surely would've

mentioned it. But they didn't. Why not? They must know that the Municipal League is flat

wrong: municipalities are immune from unjust-enrichment claims only when the party asserting

the claim is attempting to circumvent the statutory formalities governing the formation of public

contracts. For example, if a contractor obtains an illegal no-bid contract to build a municipal

bridge, builds the bridge, and then sues the city for nonpayment, the courts will leave the parties

where they are found-without a legally enforceable contr.act. Buchrznaiz Bridge Co. v.

C'arnphell, 60 Ohio St. 406, 54 N.E. 372 (1899). The contractor is prevented from asserting a

common law unjust-enrichment claim as an alternative to a breach of contract claim because
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permitting that type of claim would frustrate the statutory formaliti.es governing public contracts

that the law seeks to uphold.

'That rationale has no relevance here because Walker isn't seeking to avoid statutory

formalities. Thus, Toledo has noimmunity. S'ee e.g., DVC'C, Inc. v. -Hed. College of Ohio, 10th

Dist. No. No. 05AP---237, 2006-Ohio-945, citing Village of Indian Hill v. Atkins, 153 Ohio St.

562, 93 N.E.2d 22 (1950). Denying a remedy here would not serve the public-policy concerns at

issue in 13uchanan Ba°iclge; namely; ensuring compliance with the statutes governing public

contracts. Denying a remedy here would be contrary to public policy. If the Municipal League

were correct: (1) municipalities could collect monies unconstitutionally as they please and (2)

keep the monies without consequence. Absurd. Further, statutory immunity applies only to

claims for tort clanaciges. R.C. 2744.02(A). The remedy here is restitution.25

F'.inally, Walker's payment doesn't "waive" his unjust-enrichment claim as Toledo

suggests in a footnote, which preserves nothing. E,ven though the appellants have not put this

issue before this cotu-t, WaIker will address it very briefly. Ilis payment is the first element of his

unjust-enriclunent claim.

Toledo cannot use its unconstitutional ordinance as a sword to demand Walker's money

and hold up Walker's refusal to partake in the unconstitutional hearing as a shield to keep his

money.

Walker's payment was not "voluntary." 'I'oledo manipulated the justice system. Walker's

payment merely enabled him to avoid the threat of impoundment or damaged credit and spared

25 This court has declined to accept the issue of whether municipalities have absolute immunity
against restitution claims. Lycan v. Clevelancl, Supreme Court Case No. 11-0358, ("Lycan 1").
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him the vain act of appearing before the illegal Hearing Officer. C_,'f. Narnazee v. M. Sinai

Medical Center, 56 Ohio St.3d 109, 115, 564 N,E.2d 447 (1990), ("'The focus is on the pvweY of

the administrative body to afford the requested relief, and not on the happenstance of the relief

being granted.") The city had no right to force Walker to choose whether to pay, risk more

penalties and damaged credit, or attend an illegal hearing that he had no duty to attend;

An unconstitutional act is not a law; it confers no rights; it imposes no duties; it
affords no protection; it creates no office; it is, in legal contemplation, as
inoperative as though it had never been passed.

t1lliclclletown v. Ferguson, 25 Ohio St.3d 71, 80, 495 N.E.2d 380 (1986).

V. The offending portions of TMC 313.12 should not be severed, but the entire
ordinance should be stricken because it never would have been adopted without
the offending provisions.

Footnote five of Toledo's merit brief-for the first time in this case-asks "could not the

Ordinance have been cured of its alleged infirmities simply be eliminating the provisions for

administrative appeal?" Walker will answer this question even though Toledo has not yet offered

an answer of its own-and even though the decision below should remain unaffected whether

severance is available or not.

Most ordinances define an offense and impose a penalty. But TMC 313.12 does much

more. Indeed, Toledo's mention of severance unwittingly underscores the fact that virtually

every provision in TMC 313.12 that doesn't either define an offense or supply the penalty is

geared toward impairing the municipal court's jurisdiction. At bottom, Toledo's question asks

whether this court should sever the entire ordinance except the section that defines the offense

(TMC 313.12(c)(1)-(2)) and the section that provides the penalty (TMC 313.12(d)(1))? It

depends. Severance is not the default, but is available ozllv when this court's well established

three-part test is satisfied:
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"(1) Are the constitutional and the unconstitutional parts capable of separation so
that each may be read and may stand by itselP (2) Is the unconstitutional part so
connected with the general scope of the whole as to make it impossible to give
effect to the apparent intention of the Legislature if the clause or part is stricken
out? (3) Is the insei-tion of words or terms necessary in order to separate the
constitutional part from the unconstitutional part, and to give effect to the former
only?"

State ex. rel. Whitehead V. Sandusky Cly. Bd. qf Conamrs., supra, 2012-Ohio-4837, ^28.

Flere, the unconstitutional parts of TMC 313.12 are so connected with the general scope

of the whole as to make it impossible to give effect to the apparent intention of city council if the

unconstitutional parts are stricken out. T'oledo has never contended that it would have enacted

TMC 313.12 without the features that divest the municipal court of its jurisdiction: the whoie

scheme is premised upon Toledo never having to prove up a Notice of Liability in municipal

court. And if the unconstitutional features are gone, so are the economics. Consequently,

RedFlex and its cameras-the means of enforcing the ordinance-are gone too. The ordinance

serves no purpose without the unconstitutional provisions.

So, the answer to what Toledo mistakenly believed to be a rhetorical question in footnote

five of its brief is actually, "No-the ordinance cannot be cured of its infirmities." But even if

severance were available, that wouldn't cause reversal. Walker prevails either way.

CONCLti SION

The presumption of an ordinance's constitutionality does not require this court to

overrule settled law or rewrite a statute in order to negate its plain language. Appellants do not

offer a single convirzcing reason why the Sixth District should be reversed. Their divestiture

effort presents an old question: does Toledo have home-rule authority to negate a court's

jurisdiction? The answer today---"no'°-is the same as it was in Cupps v. 7'oleddo in 1959:
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The authority granted to municipalities by Section 3 of 1-lrticle XVIII, Ohio
Constitution ... does not iraclcule the power to regulate the jurisdiction of courts
established by the Constitution or by the General Assembly thereunder.

170 Ohio St. 144, 163 N.E.2d 384, syllabus.

Applying this settled precedent presents a clear-cut instance of a municipality's improper

regulation of a court's constitutionally-protected jurisdiction. Reversing the appeals court would

require this court to overrule settled constitutional law, rewrite R.C. 1901.20(A)(1), and open a

can of worms that could never be closed. This would be improper.

But even if Toledo did not unconstitutionally strip the municipal court of jurisdiction,

based on the pleadings in this case, the Sixth District should still be affirmed. As shown, Toledo

did not even bother to abide by its own ordinance when it impaired the municipal court's

jitrisdiction. The city and Redl'lex jur.n.ped the gun: the police never "established" anv procedures

and therefore Toledo and RedFlex mailed every "Notice of Liability" prematurely.

This court should affirm in all respects.

(UU-ls6LZ)

l for Bradley L. Walker
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IN THE MUNICIPAL COURT OF TOLEDO, LUCAS COUNTY, OHIO

JOURNAL ENTRY

The Toledo Municipal Court hereby authorizes the City of Toledo to establish the City of

Toledo Parking Violations Bureau in accordance with Revised Code Section 4521.04, pursuant

to Section 7 of City of Toledo Ordinance 697-02.

Date: ^0

_.. . _ . . : ; . _ ;,_ _.. ::•^^:

Gene A. Zmuda
Presiding Judge
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RULES FOR. TH:E REPORTING OF O]PI '̂VIOIVS Rule 3;

SUFREM]E COURT RULES FOR THE
REPORTING OF OPINIONS

Effective May 1, 2k}02

Including Amendments Received Through Acigitst 1, 2011

dtuie
t Opinions and syllahus of the Supreme Court; syllabus

of opiruons by courts other than the Supreme Cot:rt;
numbering or lettering of paragraphs of text and of
footnotes

2 Opinions shall be promptly published and posted
3 Opinions of the courts of appeals
4 "Controlling" and "persuasive" designations based on

form of publication abolished; use of opinions
5 Criteria for deaignatiotti for print-publication

ltep R 1 Opinions and syllabus of the Su-
preme Court; syllabus of opinions by
courts other than the Supreme Court;
numbering or lettering of paragraphs of
text and of footnotes

(A) All apinians of t.he Supreme Court shall be
reported in the advance sheets and bound volumes of
the Ohio Official Reports and posted to the Supreme
Cov:rt website.

(B)(I) The law stated in a Supreme Court opi.nion is
;contained within its syllabus (if one is provided), and
i£s text, iiiclud.ing footnotes.

(2) If there is disharmony between the syllabus of
an opinion anc3 its text or footnotes, the syllabus
eontrols.

(3) A SLtpreme Cotut opinion niay be signed by a
iiistice; with or without a syllabus; or be per curiani,
with or -wdthout a syllabus. "Per cmiam" means "by a
majoritv of the Court,"

(C) A syllabus of an opinion, oz• a summary under
Rules 6(C) and 10(C) of these rules by a court other
than the Supreme Court, is not the controlling state-
ment of the points of law deeided, but is merely a
research and indexing aid.

(D) All opinions of the Supreme Court shall have
paragraphs of text and footnotes consecutively n3zm-

ReseareF^ No1es

These rules may be searched electronically on Westlaw in the QI3 -EtULES databasa;
updates to these rules may be found on Westlaw in OB-RULESUPDATES= For search tips
and a summ.ary of database content, consult the Westlaw Scope Screens for eacli database.

Amendrnents tr, these rules are publisizerZ; as recetived, in the advance sh,eets for Ohio Official
ReporG.s, NoTth Eastern Reporter 2d and Qhio Cases, ¢rad in Baldwin's Qbio Legislative
Service Annotated.

Rule
$Form of opiniozks of the courts of appeals
7 Forrn of citation
8 Failure to priTit-publish an opinion in the Ohio Official

Reports; failure to allow a, discretionary appeal
9 Posting trial and appellate court opitzzons on the Su-

preme Court website
10 Opinions of the trial courts
II. Accuracy
12 Effective date

bered or lettered to assist in the "pinpoint" r.itation of
specific portions of the opinion in electr.onic format.
Numbering and lettering shalT exclude paragraphs of
the syllabus and editorial coritent from legal pubIizh-
ers. In all respects, the format of opinions shall
conform to the conventions adopted by the Supreme
Court Reporter.
(Adopted eff. 5-1-02)

Rep RR 2 Opinions shall he p;~+otnlatly
published and posted

Opinions shall be published in the Ohio Official
Reports and posted to the Supreme Coutt website as
promptly as reasonably possible after their announce-
menf;. Posting and publication of opinions shall riot be
delayed by the filing of motions for reconsideration ox,.
b,y, pending appeals.
(Adopted eff. 5-142)

1089

Rep R 3 Opinions of the courts of appeals
(A) For purposes of these rules, opinions of the

courts of appeals clo not include orders on procedural
matters, orders without cpir.iorLs, memorandum deci-
sions, and judgment entries under Rule 11.1.(E) of the
Rules of Appellate I'roced`ate.

(B) All court of appeals opinions shall be posf;ed to
the Supreme Court website. A representative selec-
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DEPARTMENT OF P4L1DE OPERATIONS
SAFM IBUlr<.D1NG

^►^ ea^. ^c '

' February 7, 2OxT,

RE: PUP6iIC RECORDS REQllEST ; TRAFFIC-CAMERA'TiCKETS

Dear Andrew Matayte,

I ritd'talk to POU"t 5ufewski of the Tratt•ie•Depari:ment. Me has
siated that ther -has no oifcy of a+dmintstrative process°been wriLten.
The department I e^ ►tiy In the process of creating a-'written palicy'.
Lti, 5utewskl Inf'arrrtied me that once one has been written; a copy will
be sent to you.

J^• Y•` ^p

y^ i4

S1rtcerelys

EIExabeth J. Durhom
Public Records Clerk
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DEPARTMENT OF POLICE OPERATIONS
SAFETY BUILDING

wo N.Mwsava
Tot6ftQ OAio 4362t-tm

February 14, 2011

RE: PUBLIC RECORDS REQUEST c°TRAFFtC-CAMERA TICKETS

Dear Andrew MahyPe,

Please note that dn my prior notiftcation It stated that 'there has n pQ llc
of adminIstratiVe process been written. On 2-7-11 1 talked to Lt. u ewskf
and I was tnformed that a police (an artginaE} Is currently being wr en.
Tite policy was sent to you on 2-9-11 so t sor1g naT must have been put
In writing between 2-7-11 and 2-9-11. ""°"""

Sincerely,

Elizabeth J. Durham
Public Records Cierk

t,t^a

v ''4

^,^^►.,..^
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013 10 Cotvsz'. Article IV, Section 1.

The judicial power of the state is vested in a supreme court, courts of
appeals, courts of co:mm.oii pleas and divisions thereof, and such other courts
inferior to the Supreme Court as may from time to time be established by
law.
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