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JOINT MOTION FOR A STAY
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL,
KROGER COMPANY,
GHIO MANUFACTURERS’ ASSOCIATION,
. AND '
OHIO PARTNERS FOR AFFORDABLE ENERGY

For the purpose of protecting approximately 420,000 natural gas customers of
Duke Energy Ohio, Inc. (“Duke” or “Utility”) from unlawful charges, the Office of the
Ohio Consumers’ Counsel ("0CC”), the Kroger Company (“Kroger™), Ohio
Manufacturers’ Association (“OMA”), and Ohio Partners for Affordable Energy
(“OPAE™)! respectfully move this Court, pursuant to R.C. 4903.16, to grant a stay of the
November 13, 2013 Opinion and Order (“Order”) (see Attachment A) and the January 8,
2014 Entry on Rehearing (“Entry™) (see Attachment B) of the Public Utilities

Commission of Chio (“PUCG” or “Commission™). That Order and Entry authorized

! Collectively “Joint Movants.”



Duke to collect a manufactured gas plant (“MGP”) Rider rate from its customers. That
PUCO decision will result in Duke’s customers paying $55.5 million for MGP-related
investigation and remediation expenses.

Joint Movants seek to stay the effective date (March 3, 2014) of the MGP Rider
rate that Duke will collect from customers when they pay their natural gas bills. A stay is
necessary in order i0 prevent irreparable harm to the Utility’s customers during the
pendency of Joint Movants’ appeal of the PUCO’s decisions in the cases below.

The Joint Movants respectfully note that, pursuant to R.C. 4903.20, “All actions
and proceedings in the supreme court” under the Revised Code Chapters at issue in this
appeal “shall be taken up and disposed of by the court out of their order on the docket.”

For the reasons set forth in the following Memorandum in Support, the requested

stay should be granted.

Respectfully submitted,

2T WESTON (Reg. No 0016973)
JSUMERS® COUNSEL

Faver (Reg, No. 0039293)
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iN THE SUPREME COURT OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in lts )
)

Natural Gas Distribution Rates, Case No. 2014-0328

In the Matter of the Application of Duke ) Appesl from the Public Utilities
Energy Ohio, Inc., for Tardff Approval. ) Commission of Ohio

In the Maiter of the Application of Duke )

Energy Chio, Inc., for Approval of an ) Public Utilities Comamission of Ghio

Alternative Rate Plan for Gas Distribution ) Case Nos., 12-1685-GA-AIR

Service. ) 12-1686-GA-ATA
12-1687-GA-ALT

In the Matter of the Application of Duke ) 12-1688-GA-AAM

Energy Ohio, Inc., for Approval to Change )

Accounting Methods. )

MEMORANDUM IM SUPPORT

L INTRODUCTION
On November 13, 2013, the PUCO issued its Opinion and Order in the above-

captioned matters, anthorizing Duke to collect from customers nearly $35.5 million in
environmental investigation and remediation costs for two MGP sites. In the Matter of
the Application of Duke Energy Obio, Inc. for an Increase in its Natural Gas Distribution
Rates, PUCO Case Nos. 12-1685-GA-AIR, et al. Duke’s Compliance Tariff Filing at
Exhibit 1 (November 27, 2013). Those two sites have not been used and useful in
providing utility service to customers in over 50 years. In the Matter of the Application
of Duke Energy Ohio, Inc. for an Increase in its Natural Gas Distribution Rates, PUCO

Case Nos. 12-1685-GA-AIR, et al. See also, Tr. Vol. T at 183 (Bednarcik) (April 29,



2@13},2 in reaching its decision that Duke’s customers should pay for these cosis, the
PUCY's ruling derogates Obio’s ratemaking formula codified in R.C. 4909.15 (AX1) and
R.C. 4908.15(A)4).

Ohio’s current ratemaking formula provides for the collection from customers of
rates related to the provision of current utility service from facilities which are used and
useful in providing that service. In establishing the law that mandates that rates be set to
coliect the costs of current service related to the facilities which provide those services,
the legislature established a reasonable balance between the interests of the public utility
and the interests of customers. This law, which has been in place since the inception of
public utility regulation in Ohio in 1911, establishes mandatory requirements on the
PUCO and does not contain any exemptions or exceptions from that statoie.

The PUCO erred in allowing the collection of $55.5 million from customers for
costs associated with facilities which have not operated in 30 years, in violation of this
law. In addition, the PUCO erred in finding that the environmental remediation
expenditures were prudent and reasonable in accordance with R.C. 4909.154.

Absent a stay of the PUCO’s Order and Entry during the pendency of the Joint

Movants’ appeals, Duke will collect this charge from customers that may later be found by

? The West End site is located on the west side of downtown Cincinnati and il was
consiracted by the Cincinnati Gas Light and Coke Company in 1841, Gas for lighting
was first produced at the plant in 1843, and the manufacture of gas ceased in 1928. The
East HEnd site is located about four miles east of downtown Cincinnati. Construction of
the East End site began in 1882 and commercial operations began in 1884, with the
manufacture of gas ceasing in 1963,

* House Bill 325; Changing the name of the Railroad Commission of Chio to that of the
Public Service Commission of Ohio, defining the powers and duties of the latter
commission with respect to public utilities and to amend sections 501, 502 and 606 of the
General Code). General Code Section 606, Section 25 (1911).
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this Court 1o be unlawful, resulting in the Utility being unjustly enriched. And unfortunately
for customers, it is likely that any money collected - even though later found to be
unlawfully collected -- will not be returned to customers.

This is an outcome that was recently experienced in an appeal of the electric
security plan (“ESP”) of Columbus Southern Power Company and Ohio Power Company
{collectively “AEP”). In re Application of Columbus 5. Power Co., Slip Opinion 2014-
Ohio-462 at § 54. In regard to unlawful charges paid by AEP’s customers, this Court found
that $368 million in unjustified provider of last resort revenues coliected by the utility could
not be returned to customers because of the rule against retroactive ratemaking. /d In
Columbus Southern, the Court recognized the “uonfair” nature of an outcome where the
utility was permitted to retain a windfall in the form of the $386 million. The Court noted
that both OCC and IEU failed to obtain a stay in order to prevent that unfair cutcome. In re
Application of Columbus S. Power Co., Slip Op Slip Op. 2014-0hio-462 at § 57 (Feb, 13,
2014). Therefore, the requested stay should be granted to protect Duke’s customers from
suffering a similar fate in the event that the PUCQ’s Order and Entry are found unlawful,

118 THE COURT SHOULD GRANT A STAY TO PROTECT DUKE’S
CUSTOMERS DURING THE PROCESS OF AN APPEAL

A, Joint Movants Meet The Legal Requirements For Granting A Stay.

R.C. 4903.16 provides for the issnance of a stay of execution regarding the
Commission’s final orders:

A proceeding to reverse, vacate, or modify a final order rendered by the
public utilities commission does not stay execution of such order unless
the supreme court or a judge thereof in vacation, on application and three
days' notice to the commission, allows such stay, in which event the
appellant shall execute an undertaking, payable to the staie in such a sum
as the supreme court prescribes, with surety to the satisfaction of the clerk
of the supreme court, conditioned for the prompt payment by the appellant

3



of all damages caused by the delay in the enforcement of the order

complained of, and for the repayment of all mouneys paid by any person,

firm, or corporation for transportation, transmission, produce, commodity,

or service in excess of the charges fixed by the order complained of, in the

event such order is sustained.

The Court has long recognized that “any person who feels aggrieved by an order has a
right to secure a siay of the collection of the new rates after posting a bond.” In re
Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 17
(quoting Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St, 254,
257 (1957)).

In an appeal from the PUCO, the Court will sustain a motion for a stay of
execution if the movant satisfies the criteria contained in R.C. 4903,16. That Section
imposes three conditions on the Court's exercise of its power to stay: application to the
Court; notice to the Commission; and, upon approval by the Court, execution of an
appropriate bond. As discussed below, all three conditions are met in this case.

First, there must be an "application” to the Court. R.C. 4903.16. Joint Movaats
have applied by filing this Motion in compliance with all of the Court's applicable filing
rules.

Second, there must be three days' notice to the PUCO. Joint Movants,
individually, have served the PUCQO with the reguired notice. Exhibit C attached to this
Joint Motion contains the date-stamped copies.

Third, and finally, the statute requires that if a stay is allowed, the appellant shall
execute an undertaking -- a bond that satisfies certain conditions. The bond must be

“payable to the state.” R.C. 4903.16. And the bond must be “conditioned for the prompt

payment by the appellant of all damages caused by the delay in the enforcement of the



order complained of ” R.C. 4803.16. As explained further below, no bond is necessary
to effect a stay. But if this Court finds that a bond is necessary, Joint Movants will post a
nominal bond that will be payable to the Staie of Ohio to effect the stay.

1. No bond s necessary to effect the Stay.

2. The bond requirement in R.C. 4%503.16 is
unconstitutional under the separation of powers
doctrine.

This Court should determine that a bond is not necessary to effect the stay that
Toint Movants seek because R.C. 4903.16 is unconstitutional. Specifically, R.C. 4903.16 is
unconstitutional because the bond requirement (contained in that statute) restricts this Court’s
ahility to exercise its inherent anthority to issue stays, thereby violating the separation of
powers doctrine. The Ohio Constitution inherently erobraces the separation of powers
doctrine. State v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, § 40;
City of Norwood v. Horney, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, ¢
114; Srate v. Hochhausier, 76 Ohio 5t.3d 455, 466, 668 N.E.2d 457 (1996). Through this
doctrine, our government preserves the independence of each of the three branches of the
governmeni and prevents the encroachment by one branch upon of the powers of another.
“The reason the legislative, executive, and judicial powers are separate and balanced is to
protect the people * ¥ * State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 135, 729 NE.24
359 (2000)(statute authorizing parole board to try, convict, and sentence inmates for
crimes committed while in prison violated separation of powers doctrine). The proper
administration of justice requires that the judicial branch remain independent and free from
interference by other branches. State ex rel. Foster v. Bd. of Cry. Commy. of Lucas Cty., 16
Ohio 8t.2d 89, 92, 242 N.E.2d 884 (1968)a board of county commissioners could not

interfere with the operations of the court by denying it essential funding). The judicial
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branch’s power to administer justice cannot be impeded or controlled through another
branch’s exercise of its respective powers. “The legislative branch has no right to limit the
inherent powers of the judicial branch of the government.” Hochhausler at 464.

The judicial branch’s “inherent authority includes the power to issue or to deny stays.”
Ciry of Norwood, at 117, A stay prevents some action by temporarily suspending the
source of the asthority to act. The stay power is “‘a power as old as the judicial system of the
nation”” and “part of a cowt’s “iraditional equipment for the administration of justice.” Nken
v. Holder, 556 U.S. 418, 428-429, 129 5.Ct. 1749, 173 L.Ed.2d 550 (2009) guoting
Scripps-Howard Radio, Inc. v. Fed. Communications Comm., 316 U.8. 4, 17, 62 S.Ct.
875, 86 L.Ed. 1229 (1942)(distinguished on other grounds). A stay prevents irreparable
infury to the parties and to the public pending the outcome of an appeal. Id. at 432 (citation
omitted}. A stay also provides the appellate court the crucial time to review the legality of the
appealed order. The power to grant or deny a stay is “essential to the orderly and efficient
administration of justice.” Hochhausler at 464. As such, this Court has stated that the
legislative branch may not even impose limitations on the judiciary’s inherent power to grant
or deny stays. City of Norwood at 388 (quoting Smothers v. Lewis, 672 8. W .2d 62, 64
(1984)(*“[1]t is not within the purview of the legislature to grant or deny the power nor is
it within the purview of the legislature to shape or fashion circumstances under which this
inherently judicial power may be or may not be granted or denied.”)).

In City of Norwoaod, this Court held that a statute’s proscription on stays was
uncenstitutional as it violated the separation of powers doctrine. City of Norwood at 388. The
statute prohibited conrts from issuing stays or injunctions against the taking of appropriated

property pending review of an eminent domain action. The Court noted that numerous



jusisdictions recognize a court’s inherent stay power, Id. at 7 118 . The significance of “the
rights and risks implicated by eminent domain actions™ also factored into the Court’s order,
Id. at§ 125. Moreover, the Court distinguished its decision that the statute unconsiituiionally
viotated the separation of powers doctrine from its decisions in prior cases that upheld the
same statute. fd. at § 128-133. The Court reasoned that the prior cases did not consider
whether the statute infringed on judicial authority and violated the separation of powers
doctrine. Jd. atf 132

In Hochhausler, the Court also held a statute’s no stay provision unconstitutional,
because it violated the separation of powers doctrine. 76 Qhio St.3d at 464. The statute’s no
stay provision denied any court the ability to stay an administrative driver’s license suspension
imposed for operating a motor vehicle while intoxicated. 7d. at 463. Generally, legislation
enacted by the General Assembly is presumed constitutional. J4. at 458. However,
legistation that usurps the powers of the judicial branch violating the separation of powers
doctrine is unconstitutional. 7d. at 464. The Court found that “{tjo the extent that [the statute]
deprives the courts of their ability to grant a stay of an administrative license suspension, it
improperly interferes with the exercise of a court’s judicial functions.” Jd. at 463. The Court
struck down the unconstitutional statute.

Even though the right to appeal a PUCO decision is a statutorily granted right, R.C.
4903.13, its creation (by the Ohio General Assembly) does not give the legislature the right to
encroach upon the constitutionally granted powers of the Supreme Court of Ohio. As this
Court recognized in City of Norwood -- once an administrative action has ended and the right
to appeal is triggered -- the legislature is void of any right to control a subsequent judicial

review. Specifically, the Court quoted the Supreme Court of Kentucky (when it struck a



portion of a statute as unconstitutional) that held: “The statutorily granted right to appeal
under [state statntes] was [appellant’s] basis for this action * * *. However, the fact that the
legislature statutorily provides for this appeal does not give it the right to eacroach upon the
constitutionality granted powers of the judiciary. Once the administrative action has ended
and the right to appeal arises, the legislature is void of any right to control 2 subsequent
appellate judicial proceeding. The judicial rules have come into play and have preempted the
field.” Ciry of Norwood, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, at 9§ 121
(quoting Smothers, 672 S.W.2d at 64-65).

Like the statutes scrutinized in City of Norwood and Hochhausler, R.C. 4903.16 is
uncenstitutional. The proscription on stays examined in City of Norwood, the no stay
provision examined in Hochhausler, and the bond requirement in R.C. 4903.16 affect the
Court’s stay powers in the same manner. All three statutes Hmit the Court’s inherent authority
to issue a stay, and impact the right of parties o seek recourse through appeals to the Court,
The proscription on stays in City of Norwood prevented the Court from staying takings of
appropriated property. The no stay provision in Hochhausler prevented the Court from
staying an administrative license suspension. Similarly, the bond requirernent in R.C. 4903.16
prevents the Court from freely exercising its power to stay the PUC(’s orders on appeal.
Under R.C. 4903.16, the Court may stay the execution of an order, only if the party seeking
the stay posts a bond undertaking sufficient to pay for damages caused by the delay of the
crder in the event that the order is upheld. Essentially, the statule prohibits the Court from
issuing stays if a party fails to post a bond in an amount sufficient to pay for damages caused

by the delay of the PUCO order, See e.g. In re Columbus 5. Power Co., 128 Ohio St.3d



512, 2011-Ohio-1788, 947 N.E.2d 655, at [ 17; City of Columbus v. Pub. Util. Comm.,
170 Ohio 51, 105, 163 N.E.2d 167 (1959) syllabus.

Several cases confirm the restrictive effect of the bond requirement upon the Court’s
stay power. Id. In Columbus Southern Power, the Court found that it was unable (0 stay the
execution of a PUCO order, because the appellant did not post the bond required by R.C.
4903.16. Columbus . Power Co., at § 18. Indeed, the Couri characterized the statute as the
legislature attaching “a significant requirement to the court’s stay power.” 7d. at § 20.
(Emphasis added.) Similarly, in City of Columbus, the City’s application for stay was
denied, because the City was unwilling to furnish an undertaking in more than a nominal
amount. City of Columbus, 170 Chio St. at 108-110. Yet, as the Court stated in City of
Norweod, the legislative branch may not even impose limitations on the judiciary’s inherent
power to grant or deny stays. City of Norwood at§ 118. The bond requirement’s Hmitation
upon the Court’s inherent authority violates the separation of powers doctrine.

Furthermore, although Columbus Southern Power and City of Columbus apply and
uphold R.C. 4903.16, these cases do not support its constitutionality. As in City of Norwood,
the prior decisions do not control the cutcome in the present case. In City of Norwood, the
Court distinguished prior decisions, which upheld the statute in question by reasoning that the
prior decisions did not address the separation of powers doctrine. /4 at {132, Similasly,
neither Columbus Southern Power nor City of Columbus examined whether R.C. 4903.16
violated the separation of powers doctrine. In Columbus Southern Power, the Court addressed
whether to grant a refund. In City of Columbus, the Court addressed the bond requirement,

but did not consider the constitutional issue of whether R.C. 4903.16 usurps judicial powers.
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Consequently, neither case supports the constitutionality of R.C. 4903.16. Finally,
Columbus Southern Power illustrates the need for judicial discretion in granting stays. Asin
City of Norweod, the Court should consider the rights and risks implicated by the PUCQO's
orders. Id. at] 132. In Columbus Southern Power, this Court recognized that the public was
irreparably harmed, because the bond requirement prevented the Court from issuing a stay and
no other remedy was available to protect residential utility users. See Columbus Southern
Power, 128 Ohio St.3d at 512, 2011-Ohio-1788, 947 N.E.2d 655, at § 11-21. Before the
Court reversed the PUCO’s order, customers paid higher rates to the utility under that order.
id. at§ 15. (“The unlawful rate increase lasted until the end of 2009 and has been fully
recovered.”} The amount paid o the utility pursuant to the uniawful rate increase was never
returned to consumers. This illustrates the harniful effects of the General Assembly's
encroachment on judicial stay power.

The Court must be allowed to exercise its discretion in issuing a stay with -- or without
-2 bond. The Court may find it necessary to grant a stay without a bond to protect the public
and the subject matter of the litigation. In Columbus Southern Power, the no refund rule,
coupled with the absence of a stay, transformed a “win on the merits into a somewhat hollow
victory.” See -id. at§ 17. In fact, the end result was that the wtility was enriched by
hundreds of millions of doflars because the Court could not protect customers even though
customers prevailed on the merits. This inequity is magnified by the reality that the Joint

Movants stmply cannot post a bond of this Iﬂ&gﬂﬁﬂdﬁﬁ In this case, if the legislative bond

43 udge Pleifer has highlighted the unrealistic nature of the bonds. State ex rel. Indus.
Energy Users of Ohio v. Pub. Util. Comm., 135 Ohio $t.3d 367, 2013-Ohio-1472, 987
N.E.2d 645, § 2 (Pfeifer and (’Neill, J., dissenting)(stating that “bond in that amount
[$144 million] to stay the rate increase pursuant to R.C. 4903.16 is unrealistic.™)

10



requirement prevents the Court from issuing a stay and the Court eventually reverses the
PUCO’s Order, then Duke’s utility customers will be irveparably harmed because they will
have paid for the Utility’s actions even after 3 determination that the actions were unlawful
and improdent.

Under the PUCO’s Order and Entry, Ohicans will be required to pay higher utility
bills to finance $55.5 million in costs that Duke expended to remediate two manufactured gas
plant sites. Joint Movants challenge the lawfulness of the Order and Eniry, and are confident
that this Court will reverse them. When that happens, Ohloans who have paid for the MGP
remediation costs will be left without a remedy to recover those payments. Ohioans would be
irreparably harmed as they would not be able to recover their money, and the Utility will
benetit from the windfall. On the other hand, if the Court issues a stay of the PUCO’s Crder
and the Court eventually reverses the PUCQ, then neither the customers nor the utility are
harmed. Furthermore, if the Court issues a stay of the PUCOYs Order, and the Court
eventually affirms the PUCO’s Order, then the Utility is also not irreparably harmed. Duke
maintains the authority to collect any amount owed plus carrying charges.

When the Ohio General Assembly enacted R.C. 4903.16, it unconstitutionally
encroached upon the Counrt’s authority. The statute prevents the Court from exercising its
judgment and utilizing its inherent stay powers to avert irreparable injory to the public
pending the outcome of an appeal. The legislative bond reguirement usurps the Court’s
inherent anthority to grant stays, violaies the separation of powers doctrine, and is
unconstitutional. For these reasons, Joint Movants respectfully requests that the Court

declare the bond requirement in R.C.4903.16 unconstitational,
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b. The public office exemption to the bond requirement
should apply to OCC.® Therefore, no bond is BeCessary
to effect the stay that OCC seeks.

Ohio law provides for an exemption that relieves the OCC from having to post a
bond -- or “execuie an undertaking” as bonding is referred to in R.C. 4903.16 - in
furtherance of a requested stay. A public officer is not required to post a supersedeas
bond when acting in a representative capacity for the State.” R.C. 2505.12 provides:

An appellant is not required to give a supersedeas bond in connection with any of
the following:

{A) An appeal by any of the following:
L 4

(3) Any public officer of the state or of any of its political subdivisions who is
suing or is sued solely in the public officer's representative capacity as that
officer. R.C. 2505.12. (Emphasis added.}

According to R.C. 4911.06, the Consumers’ Counsel “shall be considered a state officer *
¥ %7 R.C. 4911.06. Furthermore, according to R.C. 4911.02, the Consnmers’ Counsel
may “institute, intervene in, or otherwise participate in proceedings in both state and
federal courts * * * on behalf of the residential consumers.” R.C. 4911.02. Thus, in filing

a request for a stay of execution, the Consumers’ Counsel acts in a representative

3 Kroger, OMA and OPAE are not participating in this Section of the Motion,

Sttis easy to understand why the Ohio General Assembly has exempted state public
officers from having o post a bond to effect a stay pending an appeal. In this case,
Buke’s collection of $35 million from its customers is the subject of this appeal. I OCC
were required to post a $55 million bond in order to obiain a stay, OCC understands that
it would have to pay an annual premium for the bond of approximately $832,500 during
the first year the appeal is pending plus a pro-rated amount for increments of a year after
the first year that the appeal remains pending. In addition to this cost that is not
affordable for OCC, in order to get a bond OCC would be subject to an indemnification
provision that would put the OCC (or possibly the State) at risk of having to pay up to
$55 million in the event the bond was forfeited. R.C. 2505.12 removes that cost and
potential Hability to the state when a stay is sought during an appeal.

12



capacity and, as a public officer, is not required to post a supersedeas bond. In fact, the
Court has even granted a stay for an entity other than a public officer without requiring
that a bond be posted by the appellant. In MCI Telecommunications Corp. v. PUCO,
(1987), a stay was granted in a utility case by the Ohio Supreme Court without the
posting of a bond despite the fact that the appellant was not a public entity. 31 Ohio
5t.3d 604, 605, 510 N.E.2d 806 (1987) (Douglas, 1., dissenting). Similarly, the Court

should grant OCC’s request for stay of execution in this case pursuant to R.C. 4903.16.

R.C. 2505.12 should be read in pari materia with R.C. 4903.16 as noted by Justice
Herbert in his dissent in Columbus v. Pub. Util. Comm. of Ohio, 170 Chio St. 105, 111
(1959) (Herbert, J., dissenting). There, Justice Herbert concluded that Columbus, as a
political subdivision of the state of Ohio, should not be required to post a bond to obtain a
stay, or that a pominal bond should be sufficient.” Thus, this Court should stay the
operation of the order pending final decision, without bond by the OCC or with only a
nominal bond.? Justice Herbert wrote, “It is the view of the writer * * * that the
Legislature never intended to handicap in this manner a municipality seeking to protect

its citizens who are consumers of public utility products.”

The OCC is not required to post a supersedeas bond becanse the OCC is acting in
a represeniative capacity as a public officer of the State. Accordingly, no bond is

necessary to affect a stay.

TId. at 111,
# Columbus, 170 Ohio St. 108, 111 (Herbert, I, dissenting).
*Id. at 112
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2. I this Court determines that a bond Is required, then the pesting
of 2 nomingt bond will meet the reguirements of B.C. 4903.16
effect the Stay of the PUCO s Order and Entry,

i the Court determines that B.C. 4903.16 is constitutional and that the OCC is not
exernpt from the bond requirement, then the Joint Movants will post a nominal bond to
effect the stay. The law in question states that bond must be “conditioned for the prompt
payment by the appellant of all damages cansed by the delay in the enforcement of the
order complained of.” R.C. 4903.16. Duke is currently accruing carrying charges
(interest} on the deferred balance until recovery commences and Duke will then be
quthorized to fully collect from customers the authorized MGP-related investigation and
remediation costs plus interest. Because of the structure of the PUCOY’s Order that
permits Duke to collect interest on the money at issue in this appeal, Duke will not suffer
harm from a delay in the collection of MGP Rider rate. Accordingly, a nominal bond
will meet the requirements of the statute.

I the decision of the Court is that the PUCO’s Order should be opheld, the stay
would be lifted, collection of rates would resume, and the Utility would be compensated
through financing charges for the time value of money. Therefore, a nominal bond is
sufficient to cover any damages caused by the delay in collection of the MGP-related
investigation and remediation expenses from customers as intended by R.C. 4903.16.

B. A Stay Should Be Granted Because Joint Movants Can Show A

Strong Likelihood Of Prevailing On The Merits, Irveparable Harm
To Consumers Without The Stay, Duke Will Not Be Harmed If The

Stay Is Granted, And There Is A Btrong Public Interest In Favor Of
The Stay.

Although R.C. 4503.16 does not require a movant to demonstrate its likelihood of
prevailing on the merits, suffering irreparabie harm, or furthering the public interest, if a

stay is not granted, based on the above arguments, Joint Movants can satisfy these
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additional requirements warranting the Court to grant the requested stay. There is no
controlling precedent in Ohio setting forth the conditions under which an order of the
Commission shall be stayed. in the Matter of the Commission’s Investigation Into the
Modification of Intrastate Access Charges, 2003 Ohio PUC LEXIS 62, 9-10 (citing MCI
Telecommunications Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606 (Douglas,
J., dissenting). However, the Court has urged adoption of the four-part analysis
suggested by Justice Douglas in MCI Telecommunications Corp. v. Pub. Util. Com,

There Justice Douglas presented four factors to consider when examining a
request for a stay of the Comumission orders: “(a) Whether there has been a strong
showing that movant is likely to prevail on the merits; (b) Whether the party seeking the
stay has shown that it would suffer irreparable harm absent the stay; (¢} Whether the stay
would cause substantial barm to other parties; and (d) Where lies the public interest.” 1d.
at 10. As illustrated below, this Court should stay the Commission’s Orders because
Joint Movanis can show a strong likelihood of prevailing on the merits, irreparable harm
to consumers will result if the stay is not granted, no harm will come to Duke if the stay
is granted, and there is a strong public interest in favor of the stay,

1. There is a strong likelihood that Joint Movanis will prevail on the

merits of their positions to protect Ohio customers from paying
for Duke’s polintion clean-up costs,

There is a strong likelihood that Joint Movants will prevail on the merits in their
appeals. Duke has been authorized (by the PUCQO) to collect MGP-related investigation

and remediation costs from its customers. But manufactured gas production ceased at



these two sites more than half a century ago.'® In fact, the majority of manofactured gas
production -~ and in turn the pollution from that production -- also occurred prior to
PUCO regulation of natnral gas utilities, over a hundred years ago. In the Matter of the
Application of Duke Energy Ohio, Inc. for an Increase in its Natural Gas Distribution
Rates, Pub. Util. Comm. Nos. 12-1685-GA-AIR, et al. 2013 Ohio PUC LEXIS 259; Tr.
Vol. If at 413 (Bednarcik) (April 30, 2013). As indicated above, Ghio ratemaking law --
R.C. 4809.15 -- prohibits the collection of costs from customers that are not related to
service or to facilities that are not used and usefu! in service to current customers. Thus,
had the PUCO properly applied Ohio ratemaking law, the Utility’s request would have
been denied. The proper application of Ohio ratemaking law did not occur in the cases
below.

The PUCQ is a creature of statute and lacks authority to deviate from the statutory
requirements related to ratemaking. See Canton Storage and Transfer Co. v. Pub. Util,
Comm. 72 Ohio St.3d 1, 16, 647 N.E.2d 136 (1995). The PUCO’s ratemaking formula
under the law balances the interests of Ohioans and their public utilities. In the case
below, the PUCO failed to correctly apply the ratemaking law; therefore, there is a strong
likelihood that Joint Movants will prevail on the merits,

In addition to the PUCO failing to follow Ohio ratemaking law, the Joint Movants
are also likely to prevail becaunse the PUCO erred when it found that Duke had met its

burden of proving that the MGP-related remediation costs were prudently incarred.

 Duke’s MGP Sites operated during the following periods: for the Bast End from 1884
to 1963, and for the West End from 1843 to 1928, Duke Ex. No. 20A (Supplemental
Testimony of Andrew Middleton) at 2-5 (February 25, 2013); See also, Tr. Vol. I at 183
(Bednarcik} (April 29, 2013) (West End Site stopped manufacturing gas in 1928).
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Duke’s overall rate increase request totaled $62.8 million. Nearly $55.5 million of
Duke’s request involved MGP-related investigation and remediation costs.”! Becanse
Duke’s request was filed as part of a distribution rate increase applcation,'” the PUCO
had 2 duty to review the prudence of all of Duke’s requested increase, including the
MCGP-related expenditures under Ohio’s ratemaking statute, R.C. 4909.154. As this
Court explained in Duke Energy, Duke had to “prove a positive point: that its expenses
had been prudently incurred * * * [t]he commission did not have to find the negative: that
the expenses were imprudent.” In re Duke Energy Ohio, Inc., 131 Chio $t.3d 487, 2012-
Ohio-1309, 967 N.E.2d 201, 1 &,

Instead of following that requirement, the Staff of the PUCO (“PUCO Staff”)
tock no position on the issue of prudence in its Staff Report of Investigation, and the
PUCO relied entirely on the Utility's expert(s) in imposing $55.5 million in investigation
and remediation cosis on customers. See In the Matter of the Application of Duke Energy
Ohio, Inc. for an Increase in its Natural Gas Distribution Rates, Pub. Util. Comm. Nos.
12-1685-GA-AIR, et al., PUCO Staff Ex. No. 1 (Staff Report of Investigation), at 40
(Jan. 4, 2013). The PUCO made this decision despite the facts that the Utility failed to
document that it had evaloated alternative remedial options, and OCC presented an expert
environmental engineer -~ James Campbell, Ph.D. - with extensive experience with MGP
site investigation and remediation who testified that, nsing an alternative approach, the

investigation and remediation job could have, and should have been done for only $8.0

! The balance of Duke’s request included carrying charges ($5 million) and a request to
collect from customers the premium paid for acquisition of an adjacent parcel of land
($2.3 million) that the PUCO denied Duke from collecting.

" Duke’s Application was filed under R.C. 4909.18,
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million. In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in its
Nawural Gas Distribution Rates, PUCO Case Nos. 12-1685-GA-AIR, et al. OCC Ex.
134, (Direct Testimony of James R. Campbell, Ph.D.) at 38 (February 25, 2013).

In reaching its decision, the PUCO, however, completely disregarded Dr.
Campbell’s testimony, ignoring his testimony apparently because he was not licensed
under Ohio EPA’s Voluntary Action Program (“VAP™) and because he had not actually
worked - for Duke -- on its MGP sites. In the Matter of the Application of Duke Energy
Chio, Inc. for an Increase in its Natural Gas Distribution Rates, PUCO Case Nos. 13-
1685-GA-AIR, et al. Order at 64 (November 13, 2013). The PUCO’s disregard for the
evidence in the record (the testimony of OCC’s expert witness), without evaluation, and
its adoption of the Utility’s position in the absence of any assessment of alternative
remedial options were wilful errors. The evidence of alternative remedial options costing
tens of million dollars less than the Utility’s actions is fatal to the PUCO’s finding that
Duke’s MGP-related expenditures were prudently incurred.

Finally, pertinent to the Joint Movants’ likelihood of prevailing is the fact that the
PUCO’s Order was not a unanimous decision. Two Commissioners dissented on purely
legal grounds. The dissenting opinion stated:

We respectfully dissent from our colleagues in this case. Duke is

attempting to obtain relief that we are simply unable to grant as we are

limited by the statutory authority given to this Commission under R.C.

4509.13. Specifically, Duke is attempting to recover the expenses for

remediation of the subject properties under R.C 4809.15(A)4). We

decline to extend the statutory language and the established precedent to

interpret (A)(4) to include the remediation performed by Duke here, that

is, we find that the remediation is not a “‘cost to the utility of rendering the

public utility service” as being incurred during the test year, and is not a

“normal, recurring” expense. Further, the public utility service at issue is

distribution service, and Duke has failed to demonsirate the nexus between
the remediation expense and its distribution service.
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Id. at 89-90.

The dissent does not disagree with the majority because of issues of discretion or
‘weight of the evidence arguments, but rather reflects a fundamental disagreersent
regarding the law. Importantly, the dissenting opinion is consistent with the Joint
Movants® interpretation of Ohio’s ratemaking law.

For all these reasons, Joint Movants have demonstrated a strong likelihood that
they will prevail on the merits.

2. Duke’s collection of the deferred manufactured gas plant

investigation and remediation costs from customers is likely to
cause irreparable harm fo customers.

Harm is tireparable “when there could be no plain, adequate and complete remedy
at law for its occurrence and when any attempt at monetary restitution would be
‘impossible, difficult, or incomplete.”” FOP v. City of Cleveland, 141 Ohio App. 3d 63,
81, 749 N.E.2d 840 (8th Dist. 2001) citing Cleveland v. Cleveland Elec. Hlyminating Co.,
115 Ohio App. 3d 1, 12, 684 N.E.2d 343 (8th Dist. 1996), appeal dismissed, 78 Ohio St.
3d 14198 (1997). In the context of judicial orders, this Court traditionally looks to
whether there is an effective legal remedy if the order takes effect, to determine whether
to stay the proceedings. See, e.g., Tilberry v. Body, 24 Ohio St. 3d 117, 122, 493 N.E2d
934 (1986); Sinnott v. Agua-Chem, Inc., 116 Ohio St. 3d 158, 161, 2007-Ohio-5584, 8§76
N.E.2d 1217, § 14-15.

In Tilberry v. Body, this Court found that the effect of a conrt order calling for the
dissolution of a business partnership would cause “irreparable harm” (o the partners
because “a reversal * * * on appeal would reguire the trial court to undo the entire
accounting and to return all of the asset distributions™ -~ a set of circumstances that would

be “virtually impossible to accomplish” Tilberry at 121. In Sinnott v. Agua-Chem, Inc.,
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this Court found that a lower court’s pre-trial findings could be appealed at the point they
were issued because the findings allowed the case o proceed to trial. Sinnotr at 164. The
majority reasoned that “the incurrence of unnecessary trial expenses is an injury that
cannot be remedied by an appeal from a final judgment.” #d. at 163. This Court;
therefore, concluded that “[iln some instances, ‘[tlhe proverbial bell cannot be unrung
and an appeal after final *** judgment on the merits will not rectify the damage’ suffered
by the appealing party.” d. at 162 (quoting Gibson-Myers & Assocs. v. Pearce, Sth Dist.
Summit No. 19358, 1999 Ghio App. LEXIS 5010, *7-*8 (Oct. 27, 1999) (explaining that
compelled disclosure of a trade secret would “surely cause irreparable harm™). In this
case, the bell that is ringing loud is that Duke’s customers need this Court to protect their
interest and stay any payment of the MGP Rider rate during these appeals.

Although, as Justice Rehnguist observed, “the temporary loss of income,
ultimately to be recovered, does not usually constitute irreparable injury,” Sampson v.
Murray, 415 U.S. 61, 90, 94 5.Ct. 937, 39 LBd.2d 166 (1974). (Emphasis added.)
Tilberry and Sinnott ilusirate that economic harrn does become irreparable where the loss
cannot be recovered. Here, because of the time between the PUCQO authorization for
Duke to collect the MGP-related costs (March 3, 2014) and an eventual Court decision,
Duke’s customers affected by the PUC(’s Order and Entry are unlikely to recover their
losses in the event that the PUCGO’s decision is found to be unlawful.

As mentioned above, in the recent AEP ESP appeal, this Court found that the
PUCQO had committed reversible error on issues that had resulted in customers being
over-charged by $368 million. In re Application of Columbus & Power Co., 128 Ohio

St.3d 312, 2011-Ohio-1788, 947 N.E.2d 6553, 7. On remand, the PUCQO determined that
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AEP had not presented evidence of its actual provider of last resort (“POLR”) costs and
directed AEP to remove that charge from its tariff schedules on a going forward basis. In
the Matter of the Application of Columbus Southern Power Company for Approval of its
Electric Security Plan; and the Sale or Transfer of Certain Generating Assets, Pub. Util,
Comm. No. 08-917-EL-880, et al,, Order at 15 {(Oct. 3, 2011). However, the PUCO
rejected a request to credit customers the $368 million POLR charge and carrying costs
that AEP had collected from April 2009 through May 2011, Jd4. at 34-36. A second
appeal resulted in the Court upholding the PUCO finding that Appellant’s (OCC’s)
proposed remedy violated the rule against retroactive ratemaking. In re Application of
Columbus S. Power Co., Slip Opinion No. 2014-Ohio-462 at § 3. A similar outcome
could potentially oceur in this case, if the Court determines that the PUCO committed
reversible error when it found that customers should pay for the MGP-related
envirommental investigation and remediation costs for plants that have been out of service
for decades.

However, absent a stay, the error is reversible only going forward from the point
the PUCO’s error is confirmed on appeal. That could be nearly two vears after collection
from customers of the unlawful charges has begun. In this case, where the PUCO has
authorized amortization of the deferred cleanup costs over a three-year period, Duke
could potentially collect two-thirds of the total costs before a decision on the appeal is
reached. Under AEP precedent, it is likely that those MGP-related investigation and
remedialion costs may not be returned to customers. /4. That is why without a stay - the

barm to custoroers will be irreparable,
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Therefore, the Court shonld protect the Utility’s customers from this harm. The
Court should stay the collection of the deferred MGP-related investigation and
remediation costs until the appeal of the PUCO’s decision in this case are exhausted.

3. The Stay that is needed to protect customers during the process of
an appeal will not cause irreparable harm fo Duke.

¥ this Court finds that the PUCD erred below, Duke will likely assert that the
money collected cannot be returned to customers hecause there is no mechanism onder
Chic law that permits the retroactive refund of over-collections from customers, where
such payments are not made subject to refund. See, e.g., Lucas County Commissioners v.
Pub. Util. Comm. , 30 Ohio St 3d 344, 348 686 N.E.2d 501 (1997); Keco Indus, Inc. v.
The Cincinnati & Suburban Bell Tel, Co,, 166 Ohio 5t. 254, 141 N.E.2d 465 (1957),
syllabus. But a stay of the PUCO’s decision, while protecting Duke’s customers, will ot
harm the Utility. In the PUCO case which authorized Duke to defer the MGP-related
investigation and remediation costs, the PUCO issued a Finding and Order that
established the constraints under which Duke was authorized to accrue carrying charges
on the MGP deferrals, The PUCO stated:

Duke 1s further authorized to accrue carrying charges on all deferred

amnounts between the dates the expenditures were made and the date

FECOVETY COMIMEnCEs.
In the Marter of the Application of Duke Energy Ohio, Inc., for Authority to Defer
Environmental Investigation and Remediation Costs, Pub. Util. Comm. No. 09-
712-GA-AAM, 2009 Chio PUC LEXIS 969, at 6 (Nov. 12, 2009).
As discussed above, Justice Rehnquist observed, “the temporary loss of income,
ultimately to be recovered, does not usually constitute irreparable injury.” Sampson v.

Murray (1974), 415 U.8. 61, 90, 94 5.Ct. 937, 39 L.Ed.2d 166 (1974) (emphasis added).
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Tilberry and Sinnott illpstrate that economic harm becomes irreparable where the loss
cannot be recovered.

In this case, if the requested stay is granted, and the PUCO’s decision is upheld,
Duke’s loss of income will have been only temporary because Duke will then be
authorized to tully collect from customers the anthorized MGP-related investigation and
remediation costs. Furthermore, because the PUCO’s Crder authorizes Duke to continue
accruing carrying charges on the deferred amounts until recovery commences, Duke will
suffer no economic harm. Therefore, granting the requested Stay will not cause Duke
irreparable harm.

4. A Stay to prevent Duke from collecting increased rates from
customers during the process of an appeal would further the
public interest.

In the dissent in the Supreme Court case in which Justice Douglas recommended
standards for a stay of a PUCO decision, he noted that PUCO Orders “have effect on
everyone in this state -- individuals, business and industry.” MCJ, 31 Ohio 8t.34d a1 606,
310 N.E.2d 806. That effect on customers is all the more pronounced in these difficult
economic times when customers can il afford unjustified increases in essential services,
It, thus, was fitting that Justice Douglas, in articulating a standard for stays, emphasized
that the most important consideration is “above all in these types of cases, where Hes the
interest of the public” and that “the public interest is the vltimate important consideration
for this court in these types of cases.”"

As discussed above, the stay sought by Movant would prevent irreparable harm to

Duke’s customers - residential, commercial and industrial -- and cause Duke no

B
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irreparable harm. In addition, the stay would provide some relief to customers who are
already burdened by the fragile state of the ecopomy. The public interest; therefore,
would be furthered by a stay of the collection of the deferred MGP-related investigation
and remediation costs.

The precedent surrounding retroactive ratemaking is unforgiving. The general
rule is that once the utility collects its costs from customers, even if later that collection is
determined to be unlawful, those collections cannot be returned to customers. In AEP,
Justice Pfeifer in his dissenting opinion reacted harshly to this outcome. Justice Pfeifer
stated: “[i]t is unconscionable that a public utility should be able to retain $368 million
that it collected from customers based on assumptions that are unjustified.” In re
Application of Columbus S. Power Co., Slip Opinion No. 2014-0hio-462, at § 62. Yet the
only way {0 avoid such an unjustified outcome is to grant the requested stay. In AEP, the
Court noted that Appellants has not requested a stay. Id. at § 56-57. Therefore, it would
be in the public interest to grant the reguested stay in order to protect consumers from the
unconscionable ouicome of a utility retaining revenues collected from custormers that

were later determined to be unjustified or unlawful.

. CONCLUSION

As discussed above, Joint Movants have shown a strong likelihood of prevailing
on the merits, irreparable harm to consumers if the stay is not granted, no harm to Duke if
the stay is granted, and a strong public interest in favor of the stay. Therefore, the Court
should grant the stay sought in this Motion. And no bond is necessary to effect the stay

of the PUCO Order and Entry that are subject of this appeal.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Brergy Obde, Ine, for an Increase in is ) Case No. 12-1685-GA-AIR
Natural Gas Distribution Rates, )
Ir the Matter of the Applicetion of Duke Case No. 12-1686-GA-ATA
Energy Ohie, Inc., for Tari#f Approval,

in the Matter of the Application of Duke
Energy Ohlo, Inc, for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case Mo, 12-1087-GA-ALT

e S )

In the Matter of the Application of Duke )
Energy Ohde, Inc, for Approval to Change ) Case No. 12-1688-GA-AAM
Accounting Methods. )

CPINION AND ORDER

The Commuission, considering the above-entitled applications, the Stipulation and
Recommendation, and the record in these proreedings, hereby issues its Opindon and
(rrder in thess mabters,

APPEARANCES:

Ammy B Spiller, Elizabeth H. Watts, Rocco I Ascenzo, and Jeanne W, Kingery, 139
East Fourth Street, Cinclnnati, Ohio 45202, Ioe Miller LLP, by Christopher L. Miller, 250
West Street, Columbus, Ohio 43215 and Kay Pashos, One American Sguare, Suite 2900,
Indianapolis, Indiang 46282, and Frost Brown Todd LLC, by Kevin N Mchlurray, 3300
Great American Tower, 301 Bast Fourth Stoeet, Cincinnati, Ohio 45207, on behalf of Duke
Energy Chio, Inc.

Mike DeWine, Ohio Attorney General, by John T Tones, Assisiant Secon Chief,
Thomas W, McMNamee and Devin D, Parram, Assistant Attorneys General, 180 Hast Broad
Street, Columbus, Ohio 437215, on behalf of Staff of the Commizsion,

Bruce ], Weston, Chio Constmers’ Connsel, by Joseph P Serlo, Larry . Sauer, and
Bdmund | Berger, Assistant Consumers’ Counsel, 10 West Broad Street, Suile 183,
{Columbus, Ohio 43213, on behalf of the residential ufility customers of Duke Energy Ohde,
Ine
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12-1685-GA-AR, et al. -2

Colleen L. Mooney, 231 West Lima Street, Findlay, Chio 45839, on behalf of Chio
Partriers for Affordable Energy,

Carpenter Lipps & Leland LLP, by Kimberly W. Bojko and Matlory M. Mohler, 280
North High Street, Suite 1300, Columbus, Ohio 43213, on behalf of The Kroger Company.

Pouglas E. Hart, 441 Vine Siveet, Suite 4192, Cincinnat, Chio 45202, on behalf of
The Greater Cincinmati Health Councdl,

Bricker & Eckler, LLP, by Thomas [ O'Brien, 100 South Third Street, Columbus,
(Ohio 43215, on behalf of the city of Clrwinnati,

Vorys, Sater, Seymour & Pesse, LLP, by M, Howard Petricoff, Stephen M. Howard,
and Gretchen Petrucc, 52 Fast Gay Strest, Colurnbus, Ohio 43218, and Vincent Parigl and
Matthew White, Interstate Gas Supply, 6100 Bmerald Parkway, Dublin, Ohio 43018, on
behalf of Interstate Gas Supply, Inc.

Douglas B Hart, 441 Vine Strest, Suite 4192, Clnelnnat], Ohio 45202, on behalf of
Cincinnati Bell Telephone Company 11O

Robert A. Brundrett, 33 North High Street, Columbus, Ohio 43215, on behalf of
Crhio Manufacturers” Association

Kegler, Brown, Hill & Ritter, LPA, by Andrew ], Sonderman, Capitol Square, Suite

1800, 65 East Siate Stmeet, Columbus, Ohic 43215, on behalf of People Working
Cooperatively, Inc.

Joseph M. Clark, 21 Hast State Strest, Suite 1900, Columbus, Chio 43215, on beha¥f of
Direct Energy Services, LLC, and Direct Energy Business, LLL.

Melntosh & Mcintosh, by A, Brian Meintosh, 1136 Sains Gregory Street, Suite 100,
Cincirmatl, Chio 45202, on behalf of Stand Brergy Corporation,

OPINIORN:

i HIETORY OF THE PROCEEDINGS

Duke Energy Ohlo, Inc. (Duke, Applicant, or Company), is & natural gas company
as defined by RC. 490503 and a public wtility as defined by RC. 4905.02 and, as such, is
subject to the jurisdiction of this Copunission, pursuant to RC 490504, 490505, and
4905.06. Duke currently supplies natural gas service to approximately 426,00 customers
in eight counties in southwestern Chilo (Staff Ex. 1 at 1),
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Ln June 7, 2012, Duke fled a notice of infent to file an application for approval of
an incresse in it natural gas vates and related applications for tariff approval, an
alternative rate plan, and to change accounting methods. In its notice of intent, Duke also
requested a waiver of certein standard filing requirements relating to the Applicant's
electrie utility operations and certain payroll analysis. By Bntry issued July 3, 3013, the
Comemission denied the request for waiver as it relates to the Applicent's electric utility
operations and granied the remaining waiver reguest By this same Eniry, the
Commission approved a date certaln of March 31, 2012, and a test-year period of January
1, 302 through December 31, 2012,

Duke filed its application to increase rates, along with the requisite standard filing
requirernents, on fuly 9, 202 In lts application, Duke sought a revenue increass of
$44,607. 929, or approximately 1809 percent over current revenue. On July 20, 2012, Duke
filed its supporting wstimony. On November 28, 2012, Duke fled proof of publication of
#ta notice of the application, in accordance with B.C 490219 (Duke Ex. 2).

By Entry lssued August 29, 2012, the Commission accepted the application for filing
as of July 9, 2012, and ordered the Applicant to publish notice of the application, pursuant
to RO 480818, By Entry issued January 18, 2013, motions to intervene filed by the
following entities were granted: Ohdo Consumers” Counsel {OCC) Stand Energy
Corporation (Stand}; Interstate Gas Supply, Ine. (08} The Kroger Company {Kroger); city
of Cincionatl (Cinelnnatly; Ohdo Partners for Affordeble Energy (OPARY Cincinnati Rell
Telephone Company, LLC (UBTY; The Greater Cincinnati Health Council (GCHC); People
Working Cooperatively, Inc. (PWC); Ohlo Manufachurers” Association (OMAY; and Direct
Energy Business, LLC, and Direct Energy Services, LLC (jolnily, Direct Energy). Further,
the motion for admdssion pro hac viee of Edmund 1. Berger, on behalf of OCC, was granted
by Eniry issued December 21, 2012, and the motion for admission pro hac vice of Kay
Pashos, on behalf of Duke, was granted at the hearing on April 29, 2013,

Purswant to RC. 490919, the Comumidssion’s Staff (Staff} conducted an investigation
of the application and filed its report {Staff Report} on January 4, 2013 (Steff Bx. 1), Coples
of the Staff Report were served upon the mayor of sach affected municipal corporation
and other persons the Comunission deemed interested, in accordance with the
requirernents of RO, 490919, In the Stalf Report, Maff recommends a revenue decrease
from current reverue of between $10,725.809 and 33,388,775, or a decrease from current
reverme of between 2,80 percent and (.88 percent (Btaff Ex. 1 at Sch A-1). Objections to
the Btaff Report were fled by Duke, 168, CBT, PWC, GCHC, OCT, Kroger, Direct Bnexgy,
and CFAE on Febroary 4, 2013, Motiors o strike Duke's objections related to the
recornmendations in the Staff Report regarding Duke’s cost recovery for the investigation
and remediation of the Applicant’s manufactured gas plants (MGPs) were filed by Staff
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and OCC on Febroary 7, 2013, and February 19, 2013, respectively. On Febroary 26, 2013,
Duke filed its memorandum conira the motions to strike filed by Staff and 00

By Entry issued January 18, 013, the ovidentiary hearing was scheduled to
comunence one business day after the conclusion of Duke’s electric rate cases filad in In #e
Duke Energy Ghio, Inc., Case No. 12-1682-EL-AIR, st al. (Duke Electric Rate Caze), which was
scheduled fo commence on March 25, 23 In addition, a separate Hntry issued on
Jarmary 18, 2013, scheduled the local public hearings for February 19, 2013, in Hamilion,
Ohio; February 20, 2013, in Union Township, Clncinnatl, Ohio; Pebraary 25, 2013, in
Middletown, Chio; and February 28, 2013, in Cineclnnati, Chio. Notice of the local public
hearings was published in accordance with R.C. 4903.083 and proof of such publication
was filed on February 19, 2013, and March 12, 2013 {Duke Faxs, £.5),

On April 3, 3013, a8 correctad on April 24, 2013, a Stpudation and Recommendation
(Stipulation) was filed by some of the parties to these cases. As part of that Stipulation, the
parties agreed o litigate the issues related to the Applicant’s recovery of the MGP
remediation costs at the evidertiary hearing in these cases. By Bntry issued April 4, 2013,
the evidentiary hearing was rescheduled to April 29, 2013, The evidentiary hearing
cormmunenced, as rescheduled, on April 29, 2013, and concluded on May 2, 2013, Tnitial
briefs were filed on June 6, 2013, by Duke, Staff, Kroger, jointly by GCHC and CBY
(GUHC/CBT), and jointly by OUC and OPAE {OCC/OPAE). Reply briefs were filed by
Duke, QCC/OPAE, Kroger, GURC/CBT, and OMA on June 200, 2013,

Cohunbia Gas of Oldo, Inc (Colurabia) filed an amdcus curlae brief and an amicus
curiae reply brief, on June 6, 2013, and June 20, 2013, regpectively.  On June 6, 2013,
Columbia filed a motion for leave 1o file s amicus briefs in these matters. On June 21,
2013, OCC Hled a memorandum covdra Columbia’s motion for leave 1o file amicus briefs,

On June & 2013, OCC filed a motion requesting the Comumdssion tske
administrative notice of two documents from Druke’s website regarding the MGP issue.
O fune 13, 2013, Duke filed @ memorandum contra O0C s motion to take administrative
notice, along with 2 motion to strike reference to the documents in the brief and reply brief
filed by OCC/OPAE. OCC replied to Duke's memorandurn condra the motion to take
administrative notice and filed a memorandum conira Duke’s motion to steike on June 18,
15, and June 26, 2013, respectively. Duke replied v OCCs memorandum contra the
motion to strike on June 28, 2103,
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it FENDING MOTIONS AND BREQUESTS FOR REVIEW

A Columbia’s Motion For Leave 1o Pile Amicus Curise Briefs

Columbia regquests leave to file amicus briefs in order to support Diuke's request to
recover deferred environmental investigation and remediation costs associated with
former MGP sites. In support of its motion, Columbia notes that, by Entry issued
Septemnber 24, 2008, in In re Columbin Gas of Ohio, Inc., Case No. 08-606-0A-AAM (Columbiz
Digferval Crse), the Commission approved an application by Columbia to defer its
envirotumental investigation and remedistion costs incurred after January 1, 2008,
Pursnant to the Copunission's Brdry in the Columbia Deferral Case, Colurabia’s recovery of
the deferred costs would be addressed in Columbla’s next base rate case.  According to
Columbia, jts future ability to recover those deferred costs is now threatened by
extraordinary and erroneous legal positions teken by Staff in the instant proceedings.

In support of its motion, Columbia points owt that the Commission hes granted
interested parties leave o file briefs as smdcl curiae in several cases where full intervention
i8 not necessary or warranted, citing various Commission cases, including In re Columbin
Gas of Ohi, Ine., Case No. 94-987-GA-AIR, Entry (Aug. 4, 1994) and In re FirsiEnergy Larp.,
Case No, BB1212-BL-ETP, e &l Entry (Mar, 35, 2000}, Columbia notes that Staff
acknowledges in the instant cases that the question of whether Duke can recover the MGP
costs, even if MGFs were not used and useful in rendering natural gas distribution service
al a date certain, is “essentially a legal ssue” {citing Staff Ex. 6 at 4). Therefore, Columbia
asserts that its submission of awdcus briefs on this limited legal issue, at the post-hearing
stage of these proveedings, will not prejudice any party. Moreover, Columbia states that it
will contribute to the foll development and equitable resolution of the MOGF issue in these
proceedings,

In it memorandum contra Coelumbia’s metion, OCC notes that Columbia’s motion
wag filed 122 days after the deadline for the filing of motions to intervens in these cases,
OCL argues thas, through ite amicus briefs, Columbia is atterapting to influence the
Commission’s decision in these cases, which involves a different uiility and different
customers.  According to OCT, Columbia is attempting to interiect Hself into the Duke
cases because of what Columbla perceives as the potential precedent that the current Duke
cases could have on a future Columbia rate case. OCC states that Columbia has offered
nothing new or different in its briefs than the argument made by Duke. OCC cites to
Cormmission precedent to support #s position that the claimed intsrest of protecting
against the setting of precedent was not sufficlent grounds for granting intervention. See
{n ve Vectren Delivery of Ohio, Inc., Case No. 08-220-GA-GCR, Eniry on Rehearing (Aug, 10,
2005) {Vectren GUR Casel; In re Dhio Edison, ef al., Case No. 09-906-EL-S80, Enviry (Dec. 11,
2009). Furthermore, OCC argues that, if Columbia’s motion is granted, other parties in
these cases would be prefudiced, because Columbia would be allowed to participats in the
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proceedings without being subject to the same scrutiny as other parties, £.5., disrovery.
Finally, OCC asserts that, if amicus briefs wers to be allowed, the amicus process should
have been notived to alf stakeholders interested in this fesue. Likewise, Kroger asserts that
Columbiy’s motion to file amicus briefs, at this late stage of the proceedings, is in violation
of the Commission’s rules and would be prejudicial to the intervencrs, because they have
ot had 2 chance to question or challenge the statements agserted by Columbia { Broger
Reply Br. at 33,

The Commission finds that the determination as to whether it is appropriate {o
permit the filing of mndous briefs in a proceeding must be mede based on the individual
vase bar and the issues proposed to be addressed by the movant. OCC, in its opposition
mermorandurn, mischaracterizes previous rulings by the Commission in ifs attempt to
draw a corparizon between the rulings in those cases and the instant cases. For exarmple,
the request for leave to file an amicus merorandum in support of an application for
rehearing in the Vectren GCR Case obviously came at the rehearing stage of the case, well
beyond the briefing stage of the procesding, and the issues raised in the amicus filing in
the Vectren GCR Case were primarily policy-oriented. Conversely, Columbia’s motion for
ieave to file amicus brisfe in the instant cases came at the briefing stege of these cases and
Columbla’s briefs are solely focused on the legal matters pertaining #o e MGP cos
recovery. In addition, the Comraission believes that permitting Columbis 0 file its amicus
briefs will not prejudice any party to these proceedings and will, in fact, assist with the
consideration of the legal issues brisfed in these matters. Accordingly, the Commission
finds that Columbia’s motion for leave to fle amicus briefs is ressonable and should be
granted.

B, CXCs Motion for Admindstrative Notice

On fune 6 2013 OCC filed a modon regquesting the Comunission  take
administrative notice of the two documents from Duke's website which contain Frequently
asked questions and answers about the West End and Bast Bnd MGP sites that are at issue
in these cases (website documents), OCC submits that the documents contain information
relevant and important o the upcoming deciston regarding Duke's recovery of the MGP
costs associated with the remediation of these sites that OCC only recently became aware
of.  According to OCC, the documents include facts and admissions vy ke and,
therefore, they should be administratively noticed. OCC notes that it has incorporated this
information into its post-hearing brief.

In support of is motion, OUC states that these website documents aquate o
acmissions by Duke that contradict some of the claims made by Duke at the hearing in
these cases. (O0X cites to Ohio Bvid R 201(F) for the position that judicial notice of any
adjudicative fact that is not subject (o reasonable dispute may be taken at any stage of a
proceeding, stating that this rule allows courts o 81 gaps in the revord.  (KC
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acknowledges that the Supreme Court of Chio Supreme Court) has held thet, while there
is no absolute right for the taking of administrative notice, there is no prohibition against
the Commission taking such notice of facts outside of the record in g case. See Canfon
Storage and Teansfer Co, et al., v. Pub. U], Comm., 72 Ohto St3d 1, NE.2d 136 (1995), titing
Alen dbas. Jedd Trucking, et ol, v. Pub, UL Comrm., 40 Ohio St3d 184, 532 N.E24 1507
{(1988). OCT points out several cases where the Commission has taken administrative
notice of facts, cases, eniries, expert opinion testimony, briefs, and entire records from
other proceedings. According to OCC, Duke would not be prejudiced by a taking of
administrative notice because the website documents were posted by Duke on its website;
therefore, it is Duke’s own admission, not hearsay, that {2 seaks to notice and Duke can
not claim that it did not have prior knowledge of the information. In addition, OO states
that, since Duke will have an opportunity to respond to the information contained in the
website documents, through its reply brief, Duke will not be prefudiced.

Duke opposes OCC's motion for administrative notice, pointing out that the
weabsite docurments in guestion have been available on Duke's website since the time the
application was filed In these vases and, in fact, the information was referenced in Duke
witness Bednarcik's festimony, as well as Staff dats requests that were served on OUC
{Duke Ex. 21 at 11, 16). In fact, the information, which Duke asserts is not oonfrary i any
information presented on the vecord in these cases, has been on the Applicant’s website
stnce 2009 and 2010 for the Hast and West End sites, respectively, Moreover, Duke states
that the attorney examiner closed the record in these cases, with no objection from any
party, and OCC has failed to file a2 motion to reopen the record in these cases. Duks
maintains that, had OCC offered this evidence at hearing, Duke may have offered rebutial
testimony; however, since it no longer has this option, Duke would be unfairly prefudiced
by the adrmission of this evidence at this late dete.

Duke notes that, while the Supreme Court has affirmed the Cormission’s ability to
fake admindstrative notice of matters outside the record, such notice haz consisted of the
Commidssion’s own records.  See Schuster v, Pub, Util, Comm,, 139 Olgo St 458 at 461, 40
N.E2d 930 (1942); Canton v, Pub. UL Comm., 63 Ohio $t.2d 76 at foolnote 1, 407 N.E.2d 930
(1980}, However, Duke states that the Supreme Court has also held that the Commdssion
may not take administrative notice of matters outside of the record, in particular, where
the matter sought to be admitted in not the Comumission’s own record, See Forest Hills o,
Pup, Litil. Comm., 33 Ohio S58.2d 1, 313 N.E2d 801 {1974). Duke offers that, in Porest Mills,
the court found that the evidence must be introduced at hearing or brought to the
attention of the parties prior to the decision, with an opportunity to explain and rebut.
Duke points out that none of the cases cited by OCC in support of its motion involve
matters not otherwise within the Commission’s own record.  Moreover, none of 0O0C's
cited cases involve the admission of evidence one month after the hearing is closed and
involve information that was publicly available during the pendency of the case,
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Finally, Tnike states that OCC seeks to misuse Ohio Bvid R, 201, which ondy allows
judicial notice of an adjudicative fact that Is not sublect o reasomable dispute.  Dhuke
asgerts that the evidence OCC seeks fo have admitted goes to the heart of the MGP dispute
in theses cases and, thus, the admission of such evidence would be contrary to Ohio
Evid B, 201 and should not be admitted.

Upon consideration of OCCs mation for administrative notice and the responsive
pleadings, the Commission finds that it should be denjed. As pointed out by Dhke, the
wabsite documents ave not new documents racently posted by Duke on its website; rather,
they have been on Duke's website for at Jeast three vears and, in fact, the website has been
referenced in discovery and testimony in these cases. For OUC to now attempt to utilize
this information to discredit the sworn testimony of witnesses that OCC had ample
opportunity fo depose and cross-examing, at this late date, is inappropriste. OCCs
avgument that Duke’s due process rights are protected by merely affording Duke the
spporiunity o respond to the late-filed website documents in i3 reply brief is weak, at
best. As noted by Duke, the issue OCC s abtempting to address through these dovuments
affects a large part of the Commission’s final decision in these cases, Thus, sbsent well-
substantiated arguments to reopen these proceedings in order io provide Duke the
apportunity o respond, which, as Duke notes, OCC did not request, the Information can
not be admitted into the record.  Accordingly, OUCs motion for administrative notice
should be dented.

Finally, Duke moves o have any references to the late-offered information stricken
from the initial and reply briefs filed by OCC/OPAE. OCC opposes Duke's motion o
strike stating that Duke has failed to conform to the Conumission’s rules, because Duke did
not include, as part of its motion, a memorandum in support of its motion, in accordance
with Uhio Adm.Code 4901112 In reply, Duke argues that O00s argument regarding
Uhin Adm.Code 4901-1-12 elevates form over substance, in that, if the Cormnission denies
CCC's motion for administrative notice, any refererwes in the briefs to the website
documents must be ignored. The Commission agrees that, even absent Duke's stated
reguest to strike references to the website docaments, since we dended O0C's motion for
administrative notice in the proceeding paragraph, it is necessary to strike any references
in the brief and veply brief filed by (XIC/OPAE to the website documents, Therefore, we
find that Duke’s motion to strike should be granted, and any such references should be
stricken from the brief and reply brief fled by OUC/OPAF and disregarded.

. Motions for Protective Crders

Af the heari_ng int these cases, Duke moved for the issuance of a protective order
regarding certain information contained within the testimony and exhibits of OCC
witnesses Campbell, OCC Bx. 181, and Gould, OO0 Bx 171, a8 well as OC0C ¥ 6.1, In
support of its motions, Duke asserts that certain information containgd in these exhibits
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refers to sensitive infrastructure that is considered confidendial by the Department of
Homeland Security: therefore, Duke reguests the information not be made pubdic. In
addition, Duke requests that certain Information concerning the bid prices be freated as
condidential trade secret information. At the hearing, no one objected to Duke’s motions
for protective order and the attorney examiner found that the motions were reasonable
arl should be granted,

Uhio AdmCode 4801-1-24, provides that, urdess otherwise ordered, proteciive
orders issued pursuant to this rule, antomatically expire after 18 months. However, given
that the exhibits contain sensitive utility infrastructure, consistent with previous rulings on
such oritical energy infrastructure information, the Comendssion finds that # would be
appropriate to grant protective irestment indefinitely, untll the Commdesion orders
otherwise. Therefore, until the Comumission orders otherwise, the docketing division
should maintain, under seal, the information filed confidentially on February 25, 2013, and
May 14 and 15, 2013

If the Corassion believes the information should no fonger be provided protective
treatment, prior to the release of the Information, the parties will be rotified and given an
opportunity, in accordance with Ohio Adm Codde 4901-1-24(F), o file motions 1o extend a
protective order.

D, Motion for Interdocutory Appedd led by OO /OPAE on Brief

By Entry issued April 4, 2013, the attorney examiner, inter alls, pranted the motion
o extend the hearing date in these cases filed by Duke, OCC, OPAE, GUHC, Kroger, Direct
Enevgy, OMA, IGS, PWC, CBT, Cincinnati, aned Siaff. Tn that Entry, it was noted that, on
April 2, 2013, the Stipulation was filed by some of the parties to these cases and, as part of
the Stpulation, the parties agreed to Ltigate the MGP-related lssues at the evidentary
hearing. Therefore, the attorney examiner sstablished April 22, 3013, as the deadling for:
each party that filed an objection.to the Statf Report to file 2 statement identifying which
objections pertain to the issues that ave not part of the Stipulation and will be litigated at
the evidentiary hearing; each party that previously prefiled testimony to fils a statement as
t0 whether thelr witnesses will appear at the evidentiary hearing and, i so, the party shall
identify which portions of the witnesses’ testimony address the issues that will be liigated
at the hearing; and Staff and all parties shall file any additional expert westimony. On April
23, 2013, testimony was Hled by Dhake, Staff, O0C, and Kroger.

On April 24, 2003, OCC/OPAE fHled a joint motion o strike the additional
testimony filed by Duke on April 22, 2013, OCC/OPAE note that Duke's additionsl
testimony filed on Aprdl 22, 2013, was filed nine months past the deadling for divect
testimony and twoe months past the deadiine for supplemental divect testimony.
According to OCC/OPAE, the April 4, 2013 Entry was not an iovitation to provide for the
filing of this direct testimony on the MGP gsue, but was intended only to allow parties o
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address the impact, if any, of the Stipulation on the lssues for hearing. Furthermore,
OCC/ OPAE state that the testimony Aled by Duke on April 22, 2013, was, i fact, rebuttal
testimony. In support of their motion, CCC/CPAE argue that Ohio AdmCode 4901-7.01,
App. A and 4501-1-29 require utilities to file thelr twetimony by rate cases on a specific
schedule to allow intervenors to prepare for the hearing and file their testimony with
knowledge of the utility’s direct testimony. The exceptions for allowing the filing of
supplemental testimmony set forth In the rule are not applicsble here, aocovding by
OCC/OPAE. While OUC/OPAE acknowledge that the rules may be waived for good
cause showi, they believe that, since the rules do not provide any other opportunity o file
additional direct testimony in a rate proceeding, Duke's testimony should be stricken,
Absent the opportunity to conduct discovery and prepare for cross-examination
OCC/OPAT assert that Duke's testimony, fled on April 23, 2013, is highly prejudicial to
OCC, OPAE. and other parties.

On April 26, 2013, Duke filed its memorandum contra 0 the motion to strike fled
by OCC/OPAE. Duke states that the April 4. 2013 Bniry clearly invited additional
testimony on MGP issues and the Corumission’s rules and procedures allow for such
filing, While the Cormunission’s roles generally prescribe the timing and type of testimony
te be flled, Duke notes that Chic AdmCode 4901-1-38(B) providss that the Commission
may waive such rules for good cause shown, Duke argues the testimony filed on Aprdl 22,
2913, 1= not Improper rebuttal testimony and that other parties are not prejudiced by the
filing of this testimony. Finally, Duke states that the Conmission will be well served by
allowing this additional testimony on these impertant policy issues,

At the bearing in these matters, on April 29, 2013, the attorney examiner demied the
motion to sirike filed by OCC/OPAE on April 24, 2013, stating that, “the attorney
examiners’ April 4, 213, Entry clearly invited the filing of additional testimony by staff
and the parties” {Tr. T at 15}

In their brief, OCC/OPAE filed an interlocutory appeal of the attorney examiner’s
April 28, 2013 roling, in accordance with Uhio Adm Code 4901-1-15(F) (sic). In support of
their interlocutory appeal, OCC/OPAE refterate the argurments set forth in thelr April 24,
2013 motion, namely that the Commission’s rules do not provide for the late-filed
testimony submitted by Duke on April 22, 2013, and the testimony was highly prejudicial
to OCC, OPAE, and other parties. They restale thet the extenuating circumstances
provided for in the rules for the filing of supplemental testimony do not apply in these
cases to Duke’s testimony, Therefore, OUC/OPAE urge that Duke's April 22, 2013
testimony be stricken, {OCC/OPAE Br. 8t 101-107) :

I response, Duke states that OUC/OFAE were not prejudicsd by the additional
testimony Hied on April 22, 2013, stating thet OCC/OPAE had araple opportunity to fle
addditional testimony and chose not to. Moreover, OCC/OPAT and other parties had the
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opportunity to depose Duke’s witnesses and to cross-examine such witnesses.  {Duzke
Reply Br. at 38)

Upon consideration of the Aprdl 24 2013 interlocutory appeal filed, on brief, by
QUC/OPAE and Dwke's reply, and upon veview of the record in these cases, the
Commission finds that the appeal s without merit and should be denied, Tt is evident both
by a review of the April 4, 2013 Enfry and the statement by the attorney examiner at the
Aprit 29, 2013 hearving, that all parties, including Duke, were invited to file additional
testimony. While OCC/OPAE clabm that they have been prejudiced by the filing of Duke's
testimony, we fail to see how such is the case when there were other avernuss available to
them which would allow them to fully respond and address any issues brought up in
Duke’s testimony. For example, OCC and/or OFAE, if they found the need to rebut any
izsues raised by Duke, could have requested to submit rebuttal westimony; however, no
such request was made. Moreover, the record reflects that all parties, including OCC and
OPAL, were given every opportunity in cross-examination to question Duke’s witnesses,
as attested to by the four days of hearing that concluded with over LU0 pages of
transcript. Therefore, the Comumission concludes the motion for interlocutory appeal of the
alformey exarniner’s April 29, 2013 ruling denying the April 34, 2013 motlon to sivike
Duke's April 22, 2013 testimnony, which was filed by OUC/OPAE, should be dended, and
the attorney examiner's ruling should be affirmed.

E OCC s Motion to Strike Two of Duke’s Oblections to the Staff Renort

On February 19, 2013, OUC filed a motion o strike objections (6) and (15} filed by
BDuke on February 4, 2013, regarding the proposed MGP deferral and the facilities
refocation tariff. In support of its motion to strike, OCC states that the ohjectons lack
specificity In violaton to Ohle AdmCode 4901-1-28(8B).  Upon consideration of OCCs
motion 10 strike these two objections to the Staff Report, the Commission finds that it is
without merit and should be denied,

HL.  SUMMARY OF THE EVIDENCE AND DISCUSSION

A, Overview

43 stated previvusly, a Stipulation was filed by some of the parties to these cases
and, as part of that Stpulation, the parties agreed to litigate the issues related o the
Applicant’s recovery of costs asseciated with investigation and remediation of Duke’s two
MGE sites, the East and West End sites, at the evidentiary hearing. Therefors, in this
Crder, the Comunisston will first address the uncontested portion of these cases iy its
review and consideration of the Sdpulation. Upon cur considerstion, we conclude that the
Stipulation should be approved and adopied. Thereafter, we consider the contested ssue
regarding Duke's request to recover the deferred environmental investigation and
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remwediation costs assoclated with former MGF sites. After a thorough review of the legal
issues and the record n these watters, the Commission concludes that Duke's reguest 1o
recover MOE investigation and remediation costs for the period from January 1, 2008
through December 31, 2012, should be approved to the exient set forth below in this
Crder,

&, Surmrnary of the Local Public Hearines

The Commission received significant public correspondence refated to these cases,
In addition, gach of the local public hearings was well attended: 75 witnesses testifiad at
the Hamilton hearing, 28 witniesses testified at the hearing held in Union Township, eight
witnesses testified at the Middletown hearing, and 14 withesses testified at the hearing
held in Cinclnnatl, Most of the testimony received at the local public hearings expressed a
general opposition to any increase in Duke’s rutural gas rates. Witnesses also expressed
concern with the compensation received by Dulke executives and they asserted that Duke
did not pay sufficient taxes.

L Stipulation

1. Summmary of the Stipulation

A Stipulation, signed by Duke, Staff, OOC, OPAE, GCHC, CBT. Eroger, Direct
Energy, and PWC, was filed on Aprdl 2, 2013, as corvected on Apeil 24, 2013 {t. Bx. 1), The
Stipulation was intended by the signatory parties to resolve all outstanding lssues in these
procesdings, with the exception of Duke’s request for cost recovery associated with
remediation of the former MGP sites. Un April 8, 2013, Chncinnat fled a lstier in support
of the Stipulation. On April 22, 2013, IGS filed a letter stating that it elected not to becorne
B signatory party to the Stpulation, noting that the Stipulation does net addeess s
objections in the cases, but that there are means, other than the Stipulation, by which ite
concerns can be addressed. In support of the Stipalation, Duke filed the testimony of
William Don Wathen (Duke Ex. 198}, OCC filed the testimaony of Beth K. Hixon {OCC Ex.
1} and Staff filed the testimony of Willlam Ross Willis (Staff Ex. AN

The following is a suraary of the provisions agreed 1o by the stipulating parties
and is not intended to replace or supersede the Stipulation:

(1)  Revenue Requirement - Duke’s revenne roguirement is
$241,326,770, which reflects a 30 increase in the sum of
anrualized revermes from current base rafes. The $341,328,770
excludes gas costs and ineludes the annualized revenues from
the accelerated main replacensent program rider (Rider AMRD
and the advance utility rider (Rider ALD effective at the Hme of
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(4)

the filing. Upon approvel of the new rates in these
proceedings, Rider AMRP and Rider AU will be reset i
recognize recovery of investent through the date certain,
BMarch 31, 332, in bage rates.

Feturn on Hguity - Duke’s actual capital structure of 533
percent equity and 467 percent debt, and & rehurn on equity
{ROE) of 9.84 parcent, shall be established. The ROE shall not
be used as precedent in any future gas proceeding, except for
the purpose of determining the revenue requirement for
coliection from customers in proceedings addressing Duke's
SroartGrid dder, currently kunown as Rider AU, and Rider
AMEP. Duke shall use 5.32 percent as s cost of debt for
determining carrying charges for future gas deferral requests
urstil the cost of debt is resel as part of the resclution of Duke's
next gas distribution rale case, Duke shall bear the burden of
proof with respect to any future ROE reguest not otherwise
provided for in this Stipulation.

Depreciation - Duke shall use the depreciation rafes as refiected
in the Staff Report.

AMEF - The incremental increase to the AMRP for residential
customers will be capped at $1L.00 annually on 2 cumulative
basis. When rates become effective as a result of these cases,
the AMRP rates shall be capped at $1.00 per customer per
raonthy, as supported in I e Dube Energy Ohio, Inc., Case No.
12-3028-GA-RDR, et al. The cap for recovery from residential
customers beginning in 2014, 2015, and 2018 shall be $2.00,
§3.00, and $4.00 per costomer per month, respectively, The
Rider AMRP revenue requirement calculation will include
amortization of Duke's ~deferred camera work  expense,
approved in In re Duke Energy Oldo, Inc., Case No. (9-1087-GA-
AAM, over a Ave.year period and will also indude expenses
related to ongoing camera work related to the AMRP activity
during the period 2001 through 2006, Duke may seek recovery
from customers of the unamortized balance of the deferved
camera work, via an existing or newly propoesed rider, prior to,
but not after, the expiration of the five-vear amortization
period.

Except as modified in the Stipulation, the revenue requirement
caleulation and procedural imelines for Rider AMEP will be

Aftachment A
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the same as was approved in prioy proceedings; however, the
cost of capital shall be caloulated using the delt and equity
established in the Stipulation.

Rider AU - Duke will continue recovering costs associated with
deployment of SmartGrid for s gas distribution business. To
the extent practicable, Duke will file Rider AU
coptemporaneous with its anmmal filings for the eleciric Rider
Distribution Reliability - Infrastructure Modernization (Rider
DR-IM), Duke will molude in its Rider AL revenue
requiremnent, and not in base rates, amounts related o recover
deterrad  grid modernization, operation and maintenance
{60 expense and carvying costs, increynental O&M savings
and  gas  fumace program  incentive  payments  and
admindstrative expenses.

MGE - Duke may establish a rider {Rider MGOP), subject 1o the
terms of this Stpulation and subject o Commission
authorization after hearing from the partles in Htgation, for
recovery of any Commission-approved cosis assoclated with
Duke’s environmentsl remediation of MGP. The parties agres
t litigate thelr positions at the evidentiary hearing in the
above-captioned  proceedings,  for  resolution by the
Commission in its Ovder In these cases, Stalf agrees to litigate
its positions as stated in the Stalf Report on the MGP issuss,
subject to the usual caveat to allow for correction of ervors, if
any, or updated nformation.  Anv recovery of costs from
customers for environmental remediation of Duke’s MGP shall
be allocated among classes as follows:

Residential Service {(RS)/ Residential | 68.26 percent
Firm Transportation Bervice
(BFT)/ Residental Service Low

Income Pilot (RSLD

CGeneral Service (G5)/ Firm 7.76 percent
Trarsportation Service (FT} Small 7
GS/FT Large 21,68 percent

Interruptible Transportation Service | 2.30 percent
)

Residential Rate Design - Duke will submit g cost of service
study in its next natural gas general base rate proceeding that

Afischraent A
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{8}

(%)

(10)

(1)

()

separates its residential class inte a heating class and a
northeating class,

Reconnection Charge - Duke will withdraw its request for
approvel of a change to is Reconnection Tariff, meaning that
the reconnection charge will remain at the current amournd.

Accelerated Service Replacement Program {(ASRP) - Duke will
withdraw ifs request for approval of an ABRP. If Duke
proposes an ASEP or a sbdlar program in the future, #s
proposal shall ensure that rates for such a program will not go
into effect before January 1, 2016,

Facilities Relocation ~ The mass trangportation rider {Rider
FRT} will not be approved i thess procesdings.

Line Bxtension Rider {Rider X} - Duke’s proposed changss to
Rider X, o use a net present value (NPV} analysis to determine
whether the customer will contvibute t© the costs of
corstraction or will recaive the facility extension free of chargs,
shall be approved.  In addition, Duke will include all
volumetric base distribution revenues and fised monthly
charge revenuss in the determination of whether the customer
will contzibute to the cost of consiruction or will receive the
facility free of charge. For purposes of applying its NPV
analysis, Duke will use 3.32 percent as the discount rate and,
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for residential customers, it will assume a term of nwo Jess than

10 vears.

Right-of-way Tariff Language - Duke shall modify its proposed
right-of-way tariff to read as follows:

The customer, withowt reimbursement, shall
furnish all necessary rights-of-way upon or across
property owned or controtled by the customer for
any and a2l of the Company’s facilities that are
necessary or incidental to the supplving of service
to the customer, or to continue service to the
customer,

The customer, without reimbursement, will make
or procure convevance o the Company, all
necessary rights-of-way upon or across property
owned or controlled by the customer along
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{13)

(14)

dedicated streeis and roads, satisfactory o the
Company, for the Company’s lines or extensions
thereof necessary or maintenance inciderdal to the
supplving of service to customers bevond the
custormner’s propexty, in the form of Grant or
instrurment customrerily wsed by the Company for
these facilities.

Where the Company seeks access to the
customer's property not along dedicated streets
and roads for the purpose of supplying or
maintaining service to customers beyond the
customer’s property, the Company will endeavor
W negotate sach right-of-way  through an
agreemert that is acceptable to both the Company
anct the customer, including with compensation
to the customer, MNotwithstanding the foregoing,
the Comparny and its customers maintain all their
rights under the law with respect to the Company
acquiring  necessary  righis-ofway  In the
provision of service to s customers.

PWC Weatherization Funding - Duke will provide PWC
$350,000 per year through shareholder contributions to be used
for low-income weatherization in Duke’s service territory. The
funds will be made available to PWC as agreed in either these
procesedings or in settlement of the Duke Electric Rate Case, but
not in both, PWO may elect, at its discretion, t0 use the funds,
in whole or In part, for either elechric or natural gas
weatherization programs. This anmual shaveholder funding fs
in addition to the $1,795,000 that is currently being collected
and that will continue to be collected from custorners through
Duke's base gas distribution rates for PWC's weatherization
program and all such collections from customers and funding
of FW( shall remain in place until the effective date of the rates
in Duke's next gas disteibution base rate case,

OPAE Energy Fuel Fund - The parties recommend and seek the
Commissior’s approval in continuing the waiver of Ohio
Adm.Code 4901:1-14 granted to Duke, in In re Dule Energy
Ohwe, Inc, Case No. 08-1285-CGA-WYER, Bairy (Dec. 19, 2008)
{Euke Watper Cage}, to allow distribution of fuel fund dollars s
requested in that watver applivation, so long as the refund
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(25

(16)

dollars are available. In seeking approval of the continumation
of that waiver, the parties also recommend that the eligibility
reqguirements be changed from 175 percent 1o 2080 percert of the
poverty level o from § percent w 200 percent of the poverty
level for pipeline refund dollars.

Economic Development - Duke shall withdraw its request for
authorization of ratepayer funding for an  economic
development fundd via the proposed sconomic develepment
rider (Rider ED).

Supplier Rate Codes ~ Duke shall make available to competitive
retall natural gas suppliers (suppliers) up to 80 rate codes per
supplier o be provided under Duke’s current fes structure as
set forth in Duke Rate Retail Natural Gas Supplier and
Agoregator Charges (SAC, PUCO Gas Mo, 18, Sheet No. 453,
meaning that 25 rate codes will be provided at no charge and
any rate codes above 23 used by a supplier will be provided at
a cost of 330 per rate code per month. Duke shall make these
additional rate codes, up to B0, available to suppliers within 60
calendar days of the Order in these cases.

Duke shall enter indo good faith negotiations with suppliers to
{1} determine ways in which the supplier could help streamline
rate onde processing to lessen or aveld costs assoclated with
additional incremerndal rate codes above Bl and (2) to the
extent necessary, establish a supplier paid fee structure to
compensate Duke for iis bwremental cosis for processing
additional ncremental rate codes above 80 Duke shall not
charge, through distibution rates or any other recovery

mechanistn, the wremental cost of making additional rate’

codes available to suppliers to Duke’s customers. Duke shall
wark with suppliers to complete, within 12 months of the date
of the Order in these proveedings, a plan for & permanent
billing systern modification to replace the current rate code per
month fee structure, ¥ such pernmanent billing system
modifications are  more  economdcal  than  long-term
continuation of the per rete code per month struchwre. Upon
mutual agreement that permanent billing system modifications
are more economical, Duke and suppliers shall work in good
faith 1o agree upon the details of implementing, dnd suppliers
paying for, the permanent billing systerm modification,
including a reasonable time frame for completion.  Duke shall
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not charge, through distribution rates or any other recovery
mechanism, the cost of any such billing systers modification o
Duke’'s customers.  These provisions do not, and are not
intended to, inhibit or preclude suppliers from recovering such
costs fromn thelr customers through the suppliers’ rates and
have no effect on Duke’s collection of such charges on behalf of
suppliers or the purchase of receivables from suppliers.

(17)  Tariffs - Duke shall Bile applicable compliance tariffs within 14
days of the submission of the Stipulation. The complance
taritbe  shall include the tariff langusge filed with the
application, as amended by the Swff Report and the
Stipulation, All work papers supporting the tariffs shall be
provided to interestad parties upon request. Interested parties
will review snd comment within 10 days of recelpt of the
proposed tarkifs,

{18}  Waiver of Standard Filing Reguirements - Duke does not nesd
te provide a comparizon of 12 months actual income statement
to the partially forecasted income statement as required by
Chio Adm.Code 49017, at Apperndix A, Chapter IHANS)d),
page il

(1% MNatural Gas Vehicle [MNGY) Tariff and Rate Gas Generation
Interruptible Transportation {GGIT) ~ Duke’s proposed tariffs
Rate NGV and GGIT shall be filed for approval. Both shall be
administered in a competitively nevtral manner,

{(20) Diaff Report Resolves Other lssues - The Staff Report resolves
the remaining issues not addressed in the Stipulation, with the
exception that Duke will not submit & facilities-based cost of
service study in its next gas distribution base rate case.

(8. Bx. L at 5-34.)
2. Hate Base
The following information presents the value of Duke’s property used and useful in

the rendition of natural gas distribution services as of the March 31, 2017 date certain, as
stipulated by the parties (Staff Ex. 2 at 8ch, 81
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Plant-in-Service $1.623 220.0%
Depreciation Reserve L4705 648
Net Flant in Service $1,175.187 380
Customer Advances for Construction & (3597473
Customer Servive Deposiis (8,521,562}
Post Retirement Benefits {14 645,755
Ivestrnent Tax Credits {6.554)
Deferred Income Taxes {282,930,314)
Orther Rate Base Adiustments 18,736,710
Rate Base , RHRZ 242442

The Corarrdssion finds the rate base stipulated by the partiss 1o be reasonable and proper
and adopis the valuation of $882,242442 as the rate base for purposes of these
proceadings.

Fa )

3. Operating Incoms

The following information reflects Duke's opevating revenue, operating expenses,
and net operating income for the 12 months ended December 31, 2017 (Staff Bx, 2 st 5ch
1k

Operating Bevenme
Total operating revenue $384.015,062
Operating Expenses
O : 223071618
Depreviation 44,082,034
Taxes, other 24 898 498
Federal income taxes 25,765 571
Total Operating Expenses BI15817.721
Net Cperating Income 68,197 341

The Commdssion finds the determination of Duke’s operating reverwe, operating
expenses, and net operating income, pursuant to the Btipulation, to be reasorable and
proper. The Commission will, therefore, adopt these fgures for purposes of these
procesdings.
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4, Rate of Beturn and Authorized Increase

As stipulated by the parties, Duke has a net operating income of $68,197 341 under
s pregsent rates.  Applying Dulke’s current net operating income to the rate base of
$OH2242,442 resulie in a rate of veturn of 773 percent. Such a rate of return is sufficient to
provide Duke with reasonable comnpensation for the service it renders to its customers,

The parties have agreed io # recomunended rate of return of 7.73 percent on a
stipulated rate base of B884,242,442, requiring a net operating income of 568,197,341, The
revenue requirement agreed to by the stipulating parties is 5384.015,062, including gas
costs, which results in a zero percend Increase in the sum of anrmalized revenues from
current base rates. {Staff Ex, 2, Sch, &-1 and 1)

8. Stipulation Evaluation and Condlusion

Ohio Adm.Code 4901-1-30, authorizes parties to Conunission proceedings to enter
into stipulations.  Although not binding on the Comomission, the terns of such an
Agrearnent are accorded substantial weight. Ses Akron v Pub. UL Comon., 55 Obdo $t24
155, 157, 378 M.E.2d 430 (1978). This concept is particularly valid where the stipulation is
unepposed by any party and vesclves almost all issues presented in the proceeding in
which it is offered.

The standard of review for considering the ressonableness of & stipulation has been
discusged in a number of prior Commission procesdings. See, g, Mn re Cincinnati Gas &
Electric Co, Case No. 91-410-BL-AIR {Apr. 14, 1994); In re Weslern Reserve Telephone (o,
Case No, 93-230-TP- ALT {Mar. 30, 1994%; In re Ohio Edizon Co., Case No. Y1-698-FL-FOR, et
al. (Dwc. 30, 1995Y; In ve Cleveland Electric Hlum, Co., Case No. B8-170-FL-AIR {fan. 31, 1989y
In ve Restotement of Accounts and Records (Zimmer Plant), Case No. 8B4-1187.BL- LN {MNov.
26, 1985). The ultimate issue for our consideration is whether the agreement, which
embodies considerable fime and effort by the signatory parties, is reasoneble and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used
the following criteria;

(1) Is the setlement a product of serious bergaining among
capable, knowledgeable parties?

(2)  Dioes the settlement, as a package, benefit ratepavers and the
public interest?

(3)  Does the settlement package violate any important regulatory
principle or practice?
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The Supreme Court has endorsed the Compaission’s analysis using these criteria to
resolve issues in A manner economical o ratepayers and public utilities. Fudus. Energy
Comsumers of Ohio Power Co. v Pub. UL Comm., 58 Ohio 50.3d 588, 561, 629 NE2d 423
(1994}, citing Consuemers” Counsel v, Pub, UL Comm., 64 Oldo B63d 123, 128, 592 NL.E24
1370 (1993, Additionally, the Supreme Cowrt stated that the Commission may place
substantial weight on the terms of a stipulation, even though the stipulation does not bind
the Commission. Consumers” Counsel at 126,

Duke witness Wathen, Staff witness Willis, and OCC witmess Hixon testify that the
Btiprulation is a product of serious bargaining among capable, knowledgeable parties. The
witnesses state that the stipulating parties regularly participate in rate proceedings before
the Commission, are knowledgeable in regulatory matiers, and were represented by
experienced, competent connsel.  (Duke Bx. 198 at % Btaff Bx. 2 at 3; OCC Be. 1 at 4)
Specifically, Mr. Wathen notes that the parties to the Stipulation represent all stakeholders’
interests, including both residential and nonresidential customers, as well as low-income
custormers, According to Mr, Wathen, negotiations in these pricesdings cocurred via in-
person meetings, telephone conterences, and email exchenges, with all parties being
inwvited to attend these meetings and all issues raised by the parties being addressed in
reaching the Stipulation. {Duke Fx. 198 at 34} Thevefors, upon review of the terms of the
Stipulation, based on our three-prong standard of review, the Comunission finds that the
first criterion, that the process involved serious bargaining by knowledgeable, capable
parties, s ot

With regard to the second oriterion, Duke witness Wathen, Staff witness Willis, and
OO witness Hixon assert that the Stipulation benefits vatepayers and the public interest
{(Duke BEx. 198 at §; Staff B 2 &t 3; OCC Bx. 1 at 4. Mr. Wathen explains that the
Btipulation addresses the recommendations contained in the Staf Report and benefits ai
customer classes, as customers will experience a substantially lower base rate increase than
that which Duke proposed in #s application. Moreover, Mr. Wathen explains the
Stipulation provides for many benefits through the agreed-upon rate design and provides
a direct benefif for Jow-income customers through shareholder-funded contributions to
support weatherlzation initlatives and other programs. {Duke Bx. 198 at 5-6.) In addition,
M. Willls points cut the Stipulation: avoids the cost of Utigation; vesults in a $0 inerease in
base gas retail rates; caps the increase to Rider AMEP for residential customers at $1.00
annually on & cumulative basis; saves $317 million In rates over a 9- o Hhyear perind,
because Duke withdraws is request for an ASRP; maintains the reconnsction charge ot the
current level; provides that Rider FRT will not be approved; establishes a rate of return of
7.7% percent based on an ROE of 9.84 percent and a cost of debt at 532 percent; and
provides for shareholder-funded low-income weatherization programs and 2 low-income
fuel fund (Staff Bx. 2 at 3-4). Ms. Hixon adds that the Stipulation: provides for a cost of
service study separating the residential customers into heating and nonheating classes for
the next rate case; recommends changes to Rider X to use the NPV analysis to determdne
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a customer will contribute to the costs of construction; changes the right-ofway tariff
language; and withdraws Duke’s request for Rider ED (OO0 B 1 8t 59 Upon review of
the Stipulation, we find that, as a package, it satisfies the second criterion as it benefits
ratepayers by avoiding the cost of litigation and is in the public interest.

Duke witness Wathen, St witness Willis, anad OCC witness Hixon also testify that
the Stipulation does not vickste any important regulatory principle or practice (Duke B
198 at &; Siaff Bx. 7 at 5; OCC Bx, 1 a1 10). The Cormission finds that there is no evidence
that the Stipulation violates any Important regulatory principle or practice and, therafore,
the Stipulation meets the third criterion.

Accordingly, we find thet the Stipulation entered into by the parties is reasonable
and should be adopred.

&. Bifective Date and Tacils n Compliance with Stipulation

Az part of its Investigation in these matters, Saff reviewsd the varicus rates,
charges, and provisions governing terms and conditions of service contained in Duke’s
proposed tariffs. On April 15, 2013, Duke filed compliance tariffs in these vrocesdings in
avcordance with the provisions of the Stipulation. No comments were received aegardmg '
Duke’s compliance tariffs.  Upon review, the Commission finds the proposed revised
tariffs filed on April 13, 2013, to be reasonable and in accordance with the Stipulation;
therefore, such tariffs should be approved. Conseguently, Duke shall file final tariffs
reflecting the revisions approved in conformance with the Stipulation in these cases. The
new fariffs will become effective on 2 date not earlier than the date upon which complete
final tariff pages are flled with the Conurdssion.

D, Litigated MGP Issue

The remainder of thiz Order is devoted to the Commission’s consideration of
Ihike's request for recovery of MGPrelated costs and our ultimate conclusions on the
fegal issues.  Initlally, we review the history of MGPs and Duke’s Chio MGP sites
specifically. We then overview the costs Duke s requesting 10 recover and the parties’
responses. Mext, we provide s detailed description of the Bast and West Fnd sites and the
investigation and remediation actions, as set forth by Duke and the parties on the record in
these cases. Thereafter, we consider the legal arguments regarding: Dube’s vemediation
obligations; the used arul useful reguirement set forth in RO 490835 A)1), as it applies to
Duike's propogal; the requireraent for recovering costs for reﬁd&ring public utility service
set forth in BC. 490915(A%4), as it applies to Duke’s proposal; and whether the costs
sought 1o e recovezed by Duke were prudently incurred, In accordance with RC
4509154, Ultlmately, we determinge that Duke should be authorized 0 recover $62.8
million, minus the amount reguested for the purchased parce! on the Bast Bnd site, the
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208 costs for the West End site, and all carrying cherges, on a per bill basis, over a five-
year amortization period,

1, MOGTP and the Stpulation

Although the Stipulation settled most of the issues in these proceedings, the
stipulating parties agreed fo litigate the recoverability of costs incurred by Duke for the
ervironunental investigation and remediation asscciated with two former MGP sites that
were owned and operated by Duke's predecessor companies. These sites are vefarrad to
throughout this Order as the East and West End sites and, as explained later in this Order,
each site is divided Into parcels. There is no provision in the Stipulation for the recovery
of the MGP costs in base rates: rather, the Stipulation provides that Duke may establish a
vider for recovery of any Commission-approved costs associated with Duke’s
environmental remediation of the MGPs. Furthermore, the Stipulation establishes how the
MGP remediation costs would be allocated among customer classes, in the event rerovery
is authorized, (ft. Bx. 1 at 89, Duke Bx. 198 at 2; Staff Ex. 1 at 31.)

At the hearing, in regard fo the litigated MGF issue, Duke presented the following
witnesses: Jessica L. Bednarclk, Menager of Remediation and Decomumissioning, Senjor
Engineer with Duke Energy Business Services, LLO (DEES); Shawn 8 Fiore, Vice President
of Haley & Alrich, a certified professional (CP) under Ohio Environmental Protection
Agency's (EPA) Voluntary Action Program (VAPY Andrew € Middleton, President of
Corporate Environmental Solutions, LLC; Kevin D, Margolis, partner in the law firm of
Benesch, Priedlander, Coplan & Aronoff LLP; Wiliam Don Wathen, Director of Rates and
Regulatory Strategy for DEBS; and Gary . Hebbler, General Manager, Gas Feld and
Bystems Cperations for Duke. Staff presented Kerry [ Adkins, Public Administrator 3,
Accounting and  Electriclty Division.  QUC presentedt Kathy L. Hagans, Principle
Regulatory Analyst with (OCC, adopting the testimony of David [ Bffran, a certified psbiic
accountant and a2 ufflity regulatory consultant; Bruce M. Hayss, Principle Regulatory
Analyst with OUC; and James R Campbell, President of Engineering Management, Inc.
Kroger presented Neal Townsend, Divector, Energy Strategies, LLC

2. History of MGPs and Duke’s MGP Siteg

Duke states that the Bast and West Fnd sites have waste products and contaminants
that are considered hazardous substances, as defined by the federal Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (42 US.C
2607, et seq} (CERCLAY  According to Duke, environmentsl remediation is primarily
governed in Ohde by the Ohlo EPA under R.C. Chapter 3746 and Chio Adm.Code 3745-
300-01 through 3745-300-14. Duke is cleaning up both MGP sites under the direction of an
Uhio EPA CF employed by an environmental consulting firm. (Duke Bx, 23 88 7)) Duke
opines it is acting prudently and in 2 ressonable and responsible manner in conducking
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these activities under the VAP rules promulgated under RC Chapher 3748, which, in
Ohio, I8 the statutory framework most commonly and reasonably wiilized for the
remediation of sites with historic contemination. {Duke BEx. 23 at 6; Tr. Tat 141

Between 1816 and the mid-1%60s, MGPs were used for the producton of
cornmercial grade gas from the combustion of coal, off, and cther fossil fuels, for use with
Lighting, heating, and cooking. During this era, thiee itypes of gas-making processes
generally dominated the manufacture of gas coal gas; carbureted water gay; and ofl gas.
(Duke Ex. 20 at 4-5; Sraff Bx. T 21 30 Residuals resulting from the manufacture of gas
included: tar and some form of sulfur removal residoal from all three forms of LEOCEREES,
some form of ammonia residual from the coal gas process; and, at some planis, other

esiduals like light oil or naphthalene. Duke witness Middieton states that, if there was no
market or economic wse for the residuals produced, the residuals became wastes for
disposal by the means customary at the time, which included onsite disposal at the MGP
site, {Duke Bx. 20at14, 21

Druke witness Bednarcik explains that the East and West End sites have been used
oy Duke and #s predecessor compardes for gas ransmission, production, and other utility
services since the mid-1800s. Mz Bednarcik detalls the facilities and structures associsbed
with the MGP facilities and gas operations that, through the years, have been located on
the Past and West Ind sites. She submits that, while the fwo sites have undergone
changes in operations and equipment over the vears, they cumrently house a number of
critical Infrastructures that are necassary for the provision of utility services. (Duke Bx.
2iA & 2, 7416, At TLB 1.3) Duke emphasizes that, while the remediation necesaitated
referencing the sites in geographic delineation used by the Ohio EPA, Duke views both the
Hast and West Bnd sites as single operating facilitles used 1o provide utility services to
custorners {Diuke Ex, 22 at 23,

MFs were taken out of service for reasons including: the plant had reached the
encd of its useful life; it was mors economical to provide gas from a Torger plant; and
because the introduction of natural gas made them obsolete. {Duke Ex. 20 at 21} Even
after natural gas becamne prevalent, some MGPs were used for peak shaving (Staff Bx, 1 &t
30} Duke witness Middleton explains that the typical opersting, disposal, and
dismantiing practice during the MGP era at former MGP sites resulted in environmental
contarmnation of soil and groundwater.  According to the witness, today's definition of
confamination, a5 opposed to the definition during the MOGP era, often reguires
remediation under state o federal laws. Dr. Middieton notes that, beginning in 1970, the
United States (.5} Congress enacted 2 series of laws revolutonizing the approach to
envirorunentad regulation. He explains that the application of the site remediation process
for MGP sitas generally began in the 1980s. (Duke Bx. 20 at 24
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Dr. Middieton explains that, when an area or site contains chemicals of
envirorenental interest, a site assessroent and rerediation process will be implemented.
Cenerally, this process entalls the following steps: preliminary assessment; investipation
ancl analysis of the data collected, sowetimes concluding with a quantitative sk
asgessmnent; remedial action development; approval of the propused remedial action;
engineering design; construction contracting construction; O&M and mordtoring and site
closure. (ke B 20 a4 32353

The two MGP sites at {ssue in these cases ave the West End site, which began
operations in 1843 and is Jocated on the west side of downtown Cincinnati, and the Fast
End site, which began eperations in 1884 and is located four miles east of dowrntown
Cincinnatl, Manufactured gas production stopped {1 1909 at these sites, after natural gas
arrived in Clncinnatl, but was reinstated in 1918 st the West Bnd and in 1925 at the Fast
End, becouse the amount of natural gas delivered to the city could not adequately supply
customers.  Subsequently, mamfactured gas operstions ended at the West Bnd plant in
1938 and at the Fast Hnd plent in 1963, After the plants closed, the above-ground
equipment and most of the associated structures were removed., However, several below-
ground structures and related residuals remained, Including: remnants of gas holders, oil
tanks, tar wells or ponds, purifiers, retorts, coal storage bins, and generator houses, as well
as assoviated residuals such as coul tar, scrubber waste, and other chemicals, {Duke Ex. 21
at 5-6; Duke Bx. 204 at 2-3; Staff Bx. 1 at 33; Tr.  at 183) Duke witness Middleton asserts
that the management of the residuals at the Bast and West Bnd sites appear to have
followed the conumon industry practices at the thme of operations {Duke Bx, 20A at 2).

Duke witness Bednarcik fs the manager of the remedistion and decommissioning
teamn for Duke. She explains that Duke, currently, is working on 48 MGP sites in Indiana,
Morth Carcling, South Caroling, and Florida, in addition 1o the two MGP sites in Okio for
which Duke believes it has liability. Ms. Bednarcik states that the two sites in Oldo are the
fargest footpring in Dhake’s portfolio, and some of the largest MOGPs in the country. (Tr. [at
189,191 Tr. X a8 284

Ms. Bednarcik argues that it is undeniable that the contamination on these two sites
was dug 1o the existence and operations of MGPs used In the provision of gas service o
customers {Duke Bx, 214 a2 2}, Duke witness Middieton explains that the following types
of residuals are found at the Bast and/or West End sites: coal gas, carbureted water gas,
ari boiler ash at both the Fast and West End sites; producer gas only at the West Bnd site;
and oil gas and propane gas ondy at the Hast Bnd site (Duke Bx. 204 at 8.9,

Me. Bednarcik states that MGPorelated obligations at the two sites have been
anticipated by Duke since 1988, when Duke began its MGPorelated program. However,
prioy o 2006 and 2009 on the Hast and West End sltes, respectively, these sites were
considered lower priorities because they were owned by Duke and had bmited access, the
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groundwater was not used as a source of drinking water at the sites or by surrounding
properiies, and contact was limited because the sites were essentially capped by asphal,
concrete, or soll. (Duke Hx. 714 at 17, 19} According to Duke witness Bednarcik, the
environmental Investigation and remediation was injtiated at the Bast and West End sites
in 2007 and 2010, reapectively, due to changing conditions at the sites that could have led
to new exposure pathnways {Duke Bx. 21 2t §-9)

Ma. Bednarcik explains that, af any MGP or environmendally impacted site, the
eortent of liability Is unknown prior to the performance of environmental investigation
activities.  According to the witness, once the edatence of iropacted material was
confirmed during the inttial subsurface tnvestigation at the Bast and West Fnd sites in 07
and 2010, Duke moved prudently to address the impacts, based on the carrent and fubure
use of the sites, and discussions with the Ohio EPA CPs. (Duke Bx. 214 2t 20)

In 2009, once the envirorunenial investigations began at the Bast and West Bnd
siteg, Duke flled an application seeking Commission approval to defer dieanup costs at the
sties i B re Duke Energy O, Inc, Case No. 09-712-GA-AAM (Duke Deferral Case) (Duke
BEx. 21 at 9. By Ovder issued November 12, 2009, in the Duke Deferral Cuse, the
Commission approved Duke’s application to modify #s accounting procedures to defer
the envirormental investigation and remediation costs for potential recovery in a fubure
base rate case (Btaff Bx. 1 af 30} In its Janwary 7, 2010 Bty on Behearing in the Diuke
Deferval Case, the Commission stated that it will make the necessary determdnations
regarding recovery of the deferred costs at such time as Duke files a request for recovery
{Staff He 1 at 323,

3 Overview _of Duke's MGE Cost Recovery Proposel and Parties’
FPositions

In its appleation, Duke requests recovery of approxdmately $453 million for
deferred remediation costs incurred from January 1, 3008 through March 31, 201% %15
mitlion in projected costs for the period Apeil 1, 2012 through December 31, 2012 and
approxirmately 85 million in carrying charges (Staff B 1 at 35; Truke B 2, Vol 7, Tab 1 at
Sch. C-3.20) Bubsequently, Duke updated the requested MGP recovery amourt to include
the actual deferred costs incurred from April 1, 2012 through December 31, 2012, which
reduced the amount wequested in the application by approximately 53 milion. According
to Duke witness Wathen, Duke now requests authorizafion b recover $62.8 million in
actual MGFE costs over a thuse-year amortization period for the two former MGP sites,
which equales o approximately $20.9 million annwally, Mr. Wathen explaing that the
proposed $628 million represerds the actual costs, including carrving costs, that were
incurred by Duke as of December 31, 2012, {Druke Bx, 198 a0 3; Staff Bx. 1 a8 30231 Ty, T gt
7843
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Chike witness Bednarcik explains that the variables that affect the costs for the clean
ap of the MGP sites include: the regulatory agency's stendards related to source-like
material; the rusmber of years the plant operated; the amount of gas produced at the sites;
the types of processes used o manufacture the gas: disposal options current and future
site use; whether the utility owns the property; physical barriers or obstructions at, or cose
to, the site; the depth of the subsurface confining laver, groundwater fow rate and deptiy
the time when remediation ocourred; and the site area. Ma. Bednarcik notes that, since the
Hast and West End sites have a long history of operation, were large gas producers, have
onesite barriers, fe., sensitive underground utilities and a bridge, and have impacts at
depths greater than 20 feet, it would be expected that the remediation costs would be
higher than a site that only operated for a few years with contamdination only a few fect
deep. {Duke Ex. 21A at 30-31) Specifically, on the sites at issue in theses cases, the costs
incurred by Duke include:

(@) Environmental coppsultants that: investigate the
scil and groundwater impacts; perform perbmeter
air monitoring during remedial actlony; and
provide detailed remedial design, oversight, and
conatruction management, and who subcontract
with construction Hrms W carry out the remedial
actions;

(b}  Site security;

{c)  External analytical laboratories that analyze soil,
groundwater, and ambient samples;

{d) An environmentsl comiracior 1 assist in the
managerment and review of reports on the sites;

fg}  An engineering consulting firm fo provide
vibration monitoring:

{5 Pueld for on-site consiruction eguipment;
{gy  Landfill disposal;

(b} Miscellaneons external costs include: electricity,
communications support, utifity dearing services,
sireet  fHaggers, personal protectve and air
menitoring equipmend
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()  EBxpenses for Duke employess working on the
project who are located in North Caroling, 2.9, air
travel, rentad cars, and hotels;

)  Oversight by Duke of the: analyticel laboratory in
Nerth Carclina, which perform audite of the
analytical laboratories and  perform  gquality
conirol and review of analytical dats; and power
deltvery and gas operations personnel while
working in close proximdty to sensitive electrical
and/ or gas utilities;

(&} Duke’s intevnal survey support, as well as project
management oversight, salary, and benefits,

{Tuke B 2, Vol 7, Tab 1 at Sch. €320 Duke B 21 8t 1920 Dukes Bx. 214 &t 3540}
Duke asserts that the processes and pemsonnel employed by the Company i
implementing its investigation and remediation activities arve designed to achisve the
desired resulls in a cost-effective manner {Duke Br. &t 35),

Staff states that its determination of the reascnableness of the MGP-related
expenses was lmited to verlfication and eligibility of the expenses for recovery from
natural gas distribuiion rates. Staff did not investigate or make any finding or
recornmendations regarding necessity or wope of the remediation work performed by
Duke. (Staff Bx. 1 at 40} Staff witness Adkins notes that Staff finds it reasonable to accept
the opindon of Duke’s Ohio EPA TP on these issues, becanuse Staff currently has limited
expertise in the area of verifying the adequacy of envirorgnental remedistion efforts under
applicable legal standards (Siaff Bx. 6 ar 28), QOUC believes that Swe# should have
addressed the scope and necessity of the remediation activities to determine the prudency
of the MGP-related costs (OCC Ex. 14 at 273

Staff reconunends Duke be permitted to recover $6,367.724 in remediation costs
thepugh Rider MGP,  According to Staff, the record reflects that the majority of the
remediation costs are not associated with facilities that are used and useful as requived by
RC 490915, In sumunary, Staff recomunends that for the West Bnd site, none of the
expenses incurred be recoverable, berause none of the remediation was done in the section
of the site used for gas distribution; for the central parcel of the Fast Bnd site, all of the
expenses are recoverable because this parcel is currently used for gas operations: and for
the eastern and western parcels of the Bast Bnd site, since Duke was unable to breakdown
the annual costs, only costs for remediating land within 2 50-foot buffer zone around the
pipelines on the eastern parcel of Hast Bnd site and costs associated with the northeastern
corner of the western parcel of the East End site that falls within a 50400t zethack fror an
existing vaporizer building should be recoverable. (Staff Bx. 1 at 45-46; Tr. IV a1t 914; Stas
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Br,at 13, 19, 24} OMA wges the adoption of 5taff's recommendations, stating that they
are in comphance with RO 490915 and achieve the balance between investor amid
consurner interests (OMA Reply Br. at 4).

Kroger asseris that the Commmission should reject Dukes proposal o recover the
deferred remediation costs; however, if some recovery is permitted, Kroger states that it
shondd be Hmited to those costs that are iust and reasonable and currently used and useful,
or a2 maximum of $8367724, as recommended by Staff. Exoper believes Safl’s
recorunendation appropriately limits the recovery to portions of the formey MGP sites
that are currently used anl useful. However, Kroger asserts that an investigation into the
prudency of the costs incurred by Duke is necessary and appropriate to determine the
proper recovery of remediation expenses and Staff's recommended recovery should be
reduced by the amount of costs that were imprudendly incurred by Duke, (Froger Br. at
10412

QCC witness Hayes offers that Duke should not be permaitted to recover the MGR-
related costs from customers, arguing that the shareholders should be responsible for
these costs. OO argues that the costs associated with the two former MGP sites were
previousiy recovered from customers in past rates, In OCCs view, Duke’s sharsholders
have been aware of the risks associsted with the MGP-related remediation concerns and
have not addressed these comesrng; instead, sharsholders have benefited from the
Company’s rate of return, which Duke’s customers have previously and continuously
paid. (OO0 Ex 14 at 18, 35 OXCC/OPAE recommend that, if recovery is approved in
theses cases, the permitted level of costs be borme equally by Duke's shareholders and #s
custormers, net of any amounis recovered from insurance and thivd-party Hability claims.
Along with sharing the responsibility between custormners and shareholders, OUC/OPAE
believe that, since Duke has not been the sole cwrer of the MGPs deting back to the 1800's,
£.g.. CUolumbia owned Duke's gas operstions frora 1909 to about 1946, 3 ratio of Duke's
nonownership of the total MGP operational period should be applied to the amount Duks
iz permitted to recover, Likewise, OCC/OPAR argue that the saime ratio approach should
be applied to the purchased property that Duke did not own during the period of
contarnination. In addition, they contend that there should be a ratio developed to excluds
costy related to thme periods of MOP operations that predated the Comumission’s
regulation of Duke, fe., prior to 1913, {DCC/COPAE Br. at 4, 9293}

it Steff's proposal for limiting recovery to the used and useful portions of the
property is adopted, {XIC recommends Duke ondy be permitted to recover $1,164,744,
which includes carrying costs, for the investigation and remediation. This amount is
configured using OCC witness Campbell’s estimates of what costs should be permitted as
follows: 698,724 for the castern and western parcals at the Bast End site; and 5465420 for
the property at the East End site that contains sensitive infrastructure, For the West Fnd
site, Dr. Campbell asserts that no investigation and remediation coste should be
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recoverable. (OO0 Ex. 15 at 30-32, 38, QCC/OPAE Br. at 87-88) OCC/OPAE state that, if
Duke is permitied to collect investigation and remediation costs from customers, Duke
should not be authorized 1o collect carrying costs (OCC/ OPAR Reply Br. at 713,

Alternatively, if the Comuosdssion rejects Staff's proposal and determines that the
entire Bast and West End sites are used and uwseful, OCC witness Campbell revommends
Duke only be permitted to recover 88,027,398, which includes carrying costs, for the
investigation and remediation at both the Fast and West End sites. This amount provides
for recovery of $4,372 574 for the Fast Bnd site and $3.654,875 for the West End sife. {OCC
Est. 15 at 38-3% QUC/OPAER Br. ot 88-89)

4. Specific Investigation and Remediation dotions

a.  Ohbig EPA’s Voluntary Action Program (VAP

Dnike witniess Margolis states that Duke is acting prudently and in a reasonable and
responsible manner in conducting these activities under the Qhio BPA’s VAP rules. M
Margolis believes the VAP enables a party to have more control over the cleanup PrOCESS,
save time and money, and be able w expeditiously and efficiently conduct a aje
mvestigation and remediation. (Duke B 23826, 9; Tr. Tat 141

The VAP, which is prescribed in R Chapter 3746, is a set of rules, regulations,
guidance, and other directives from the Uhio EPA that establish a process by which
contaminated sites may be imvestigated and remediated to Ohio EPA standards [Duke Bx,
23 2t 5; Duke Bx. 26 at 2, 5} According to Duke witness Flore, a licensed professional
geologist and an Ohio EPA CF for the remediation of Duoke’s Bast Bnd site, the VAP s a
voluntary program that was created in 1994 for the purpose of providing remediating
parties with a process to Investigate and remediate contamination, and then receive oither
& no further action (NFAY determination from a CF or a covenant not to sue {CMS) from
the state of Ohio that no more remediation activities wers required. K the remediating
party opte to proceed with remedial ackivities without & CF, the party may not obtain an
NEA letter or a UNS from the state. TFs act as agents of the state, within the VAP, and the
VAP contains a comprehensive program regulating CPs, regerding items such as
education, experience, initial and ongoing training, professional competence, and conduct,
as further delineated in Ohio Adm.Code 3745-300.05. CFs are responsible for verifying
that properties are investigated and clesnsd up to the levels required by the VAP rules,
Mr. Fiore explains the Chio BPA: administers the VAP and Uthan Setting Designations
(USDY; provides nser-paid technical assistance to assist remediating partiss regarding the
VAF; is responsible for monitoring the performance of the UPs; and is required by law to
conduct audits of 25 percent of the properties taken through the VAP to ensure that the
sites have been properly addressed and that UPs and laboratories have performed work
properly. (Duke Ex. 20 a8 5-9; Tr. 1 at 34%; Tr. [l at 629
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Mr. Fiore states that the VAP does not require a specific type of remediation and
does not address cost analysis (Tr. I st 553554} Duke witness Fiore sitates that a
feasibility study, which is an exhaustive evaluation of potential remedial alternatives is
reguired undey the federal CERCLA, but it is not reguired wnider the VAP, However, he
poinds out that the remedistion at the East and West Hnd sites is being done pursuant to
the VAP and not under CERCLA; therefore, a feasibility study is not required. Duke did,
however, evaluate different remedial alternatives to cotae up with s current plan, ie,
excavation and in-sity solidification (85} at the Hast End site.  According to the witness,
there are other more expensive alternatives that Duke could have elected, g, removal of
ail the impacted material down to the bedrock and putting i & comtalnument stracture. Mr,
Flore emphasizes that the excavation and 158 technigues ave preswmptive remedies, that
rexnove the source material at the lowest cost for that materdal. These remedies are so
presumptive the Chio EPA allows landfills to provide discounts if a party is working
under the VAF and disposes of the materlal in a landfil]; thus, there is a financial benefit to
exastion and disposing of the material under the VAP that is not present under CERCLA
(Tr, 1T at 6400644

According to My Flore, under the VAP rules, an NEA letter is very desirable
berause it is confinmation that a site has been appropriately investigated and remediated
and that there are no unacceptable risks to current and reasonably antivipated future land
users. Inaddition, an NEA letier is required to oblain Dability relief in the form of 2 UNS.
Also, the Chio EPA, generally, will not issue an enforcement order on properties on which
work Is being nndertaken in conformance with the VAP, {Duke Bx. 26 at 22) Me. Blore
stabes that, not only does the remediating party benefit from receiving an NEA letier and
N5, because #t knows that all applicable standards have been met and there are no
unacceptable risks to current or reasonably anticipated land users, but, often, third parties
o & transactional-type process, such as buying and selling, require the NFA letters and
NS (Tr. T at 590).

b, Crvervigw of the Investisetion and Remediation on Fast and
West Bod Sites

i Deneral - Bemediation Technologies

The environmental work at the Fast and Weset BEnd sites has been condurted
following the guidelines of the Chiv EPA’s VAP, under the direction of a VAP CR. Por
both the Hast and West Bnd sites, VAP phase ] and phase U assessinents were conducted,
The VAY phase I property assessments for the two sites determined that there was reason
to believe that veleases of harardous substance or petroleum have or may have socurred
on, underlying, or ave emanating from the sites. The purpose of the VAP phase I property
agsessment was o determine whether all applicable standards are et or to determine that
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remedial activities conducted in accordance with the VAF at the property mest, or will
achieve, applicable standarde. As a result of the VAP assessments, remediation action
plans for portions of the sites, were prepared and, in some Instance, inplemented. (Duke
Ex. 214 at 21-24.3

Ms, Bednarcik explaing that the technologies typically comsidered for MGP
remediation include: monitoring natural attenuation) excavation, solidification, -situ
chemical oxidation, thermel heating, containmeny, engineering controls, and institutional
controls,  In defermining the remedial actions at the tmpacted sites, Duke worked with
environmental consultants and took into consideration fectors typically analyzed ina US.
EPA feasibility study, including: whether remedial action is protective of hurman health
angd the environment; its effectiveness, both short-derm and long-termy the ability o
implement a particular action; and its cost, Duke also took into consideration the current
anc future use of the site, and the short-term and long-term Hability of the site, based on
the chosen remedial action. Risk assessments ave performed, looking at the current risk to
a number of poterntial groups of people that may be present or exposed to the site.
Another factor considered is the state’s regulatory cleanup program as it relates 1o the
presence of source material on the site. For examyple, she notes that, based on discussions
with the VAP (P, Duke proceeded with removal and/or in-sity treatment of source
materlal, such as oil-like material (OLM) and/or tar-like material (TLM) in the subsurface,
becanse the VAP requires the removal or treatment of such material to the extent
technically feasible.  In making the decisions on the recotmmended approach, Duke
imvolved e in-house environmental professionals, s environmental corsultants,
including CPs, s legal advisors, and the Company’s environmerdal and operations
management. {Duke Bx 214 at 24-25; Tr, T at 207-209; Duke Br. at 35-36.)

M. Fiore opines that a TP would not be able to issue an NFA to the East and West
End sites based solely on the remedies of either implementation of engineering controls,
such as asphalt or concrete, or on institutional controls, such as land use restrictions,
because such controls, would not meet all applicable VAP standards. To meet the VAP
criteria at these sites, removal or stabilization of the coal tar Is necessary. According to the
witness, other, less expensive sctivities, such as envivonmendal covenants or surface
capping, would allow the site to meet some standards, but not all applicable standards
and would not be ag protective of human health and the environment. {Duke BEx. 26 at 20-
21,23 Tr. T al 8453

OCC/OPAE assert Duke produced no evidence that Institutional and engineering
controls would not have bean adeguate to control haman exposure to chemicals of concern
{(OCC/OPAE Br. at 7273y, OCC witness Campbell asserts that Duke's expenditures were
excessive and imprudent for MG remediation. Thr. Campbell observes Duke’s approach
to remediation does not appear o have considered cost as a relevant factor. Dr. Camphbel]
notes that, since the two sites were alveady capped with asphalt, concrete, or soil layers,
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which Bmited human contact with potential residuals, the scope of the remediation should
have been Himited. He believes it would have been pradent for Duke to have developed
remedial action plans incorporating cost-effective, protective measures for the MGP sites,
instead of the much more expensive excavation and disposal approach emploved by
Duke. Dr. Campbell contends the Uhio EPA’s VAP rules provide for protective remecdial
alternatives that are far less costly than those chosen by Duke, include engineering
controls and instiextional controls. For example, he states that, by applving institutiona!
controbs and adopting commonly used risk mitigation mensures, soil remediation at the
sites could have been sccamplishad without significant excavation, by construction of soil
cover to prevent hunan exposure to contamdnated soll.  He explains that, with
institutional controls, the point of compliance s from the ground surface to & minimum
depth of two feet, and at depths greater then two feet when it is reasonably anticipated
that exposure to soil will ocor through excavation, grading, or malntenance. He further
offers that one less expensive alternative fo the approach taken by Duke s to control divect
coptact exposure to contaminated soils by constructing enginesring controls, such as
covers or asphalts, Institutional controls can then be established to lmit future use of the
site or prohibit excavation of the contaminated soff without protective equipiment and soil
tandling requirerents. (OCC Ex 15 at §, 812, 15 O/ OPAE Br. at 62.)

Duke points ont that OCC witness Campbell is not a VAP CF, dees not possess any
envirormmental certifications in Ohio, has never been involved in cleandng up an MGP, or
any other site, under the VAF, and has no experlence with and has not performed any
work under the VAP, Thus, while Dy, Campbell offers opinions and other approaches that
he believes would be appropriate for remediation on the sites, such approsches would not
meet the applicable VAP standards. (Duke Reply Br. at 2122

ii. Croundwater and Free Produet

Prake witness Fiore explains that 2 USD under the VAP allows a remediating party
te exclude potable groundwater use as an exposure pathway from further consideration.
USE is a recogrdtion by the Ohio EPA that groundwater in certain urbanized avess,
serviced by cormemmnity water systems, is not used for poieble purposes and that chemicals
from past industrial activities thet may be present in swch groundwater pose no
perceptible risk to consumption by the community, because the groundwater is not being
used and will not be used for drinking water purposes in the foresesable future. Mr, Fiore
points oyt that there are stringent regulatory oriferia In Dhio Adm.Code 374530010 for
abtaining a USD and, based on these criteria, there would be complications obtaining a
USD for the two MGP sites being considered in these cases, (Duke Bx. 26 at 14-17)

Mr. Fiore notes that there is significant free product, which is defined as a separate
iquid hydrocarbon phase that has & measureable thickness of greater than one one-
hundredih of 2 foot, at the Fast and West End sites, in the form of fiquid mobile coal tar.
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He states that the VAP assumes that properties with free produst exceed applicable
standards for unrestricted potable use of groundwater, However, the Oldo FPA generally
requives that free product, regardless of source, be removed, or mitigated to the extent
practical, prior to issuance of an NFA under the VAP, Mr. Fiore offers that, while NFA
letters have been isaued to sites with free product, in lmited instances in which free
product did not iopact groundwater and was stable, and where the director of the Ohio
EPA granted a varfance from the standards, no NFA has been issued fo MGF sites in Ohin
where free product remains. He states that the free product at Duke’s sites will irnpact
groundwater in excess of the standards and it is not stable; therefors, asuance of an NF4
lefter s impossible. In addition, the mobile free product could migrate from the two sites
at issue to the Ohio River which is adiacent 10 the sites; thus, making the issuance of an
NFA letter impossible.  Moreover, the free product on the sites has migrated onto the
ground surface, causing exposure to land users, For these reasons, Mr. Fiore contends that
VAF requirements for migration of free product at the sites includes the removal of the
free product. {Duke Bx 26 at 17-19) OPAE/OUC state that Duke witnsss Fiore's
discussion of free product is in error and does not rebut Dy, Campbell’s position that
Hmited reroediation of free product is necessary {OCC/OFAE Br, at 38).

QUC/OPAE state that, for groumdwater. there are several considerations for
protection under the VAP, First, groundwater can be protected by proventing chemicals
of concern from reaching groundwatey, however, this exposure pathway can only be
protected ¥ groundwater is not already contaminated and Duke determined that the
exposure pathway could not be protected as groundwater was already contaminated. The
secondd protection exposure pathway for groundwater under the VAP is soil saturation;
however, this protection is not applicable because of the types of contamination at Duke's
MOGP sites. {OCC/OPAE Br. 2 8%, O0C Bx. 15 st 15)

According to OUT witness Campbell, for critical zone groundwater, such as at these
MGF sites, the VAP rules call for use of institutionsl conirols, USDs, and variances, to
affect how and where groundwater standards are applied. Dy, Carmnpbell asserts that the
points of compliance for grourddwater are the property or USD area. He states that
remnediation is only required fo the extent needed to meet applicable Unrestricted Potable
Use Standards (UPLS), found in Obdo AdmCode 3745-300-08, at the boundaries. He
believes that groundwater standards may not be exceeded at the property boundaries and
wondd not be exceeded at the appropriate USD boundaries. Thereforg, at the MGP sites,
remediation beyord enginesring amd institntional controls s not reguired o mest UPLS
imside those boundaries. He also states that Duke could have applied for a variance
suspending or modifying UPUS within the boundaries or beyond the boundaries. He
bedieves Duke's soil excavation below 30 fest and solidification of shallow and deeper soil
to address groundwater i3 not required by the VAP rules; therefore, Duke exceeded
reasovable VAP requirernents. He states that, while Duke correctly concinded that potable
use of groundwater at the MGP sites Is not a complete exposure pathway, Duke
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inappropriately applied the UPUS to all groundwater bensath the sites, which increased
the costs of remediation, (OCC Bx. 15 at 17718, 24-25.)

For the MGP sites, OCC asserts that, where the contaminant is on the property, the
VAP rules require implemendstion of institutional contrals, 2., use restrictions, or
engineering controls, 2, fences or soll covers, to prevent on-sife exposure io
cordaminated groundwater, Dr, Campbell explains that the VAP rules then require that
groundwater smanating from the property must not exceed the UPUS. ¥ the UPLUS or
surface water standards are not exceeded at the property boundary, no additions
groundwater remedy is reguired. If 8 USD has been gramted to the area around the
property, then the same requirements apply, except that the point of compliance iz the
USD aren boundary. If the UPUS are or will be exceeded at the propesty, surface arsa, or
USD area boundary, the VAP rules require that groundwater beyvond the boundary be
restored o the UPUS or a reliable alternate water supply © be provided to affected users.
(OO Bx, 15 at 17418 Therefore, in the absence of evidence of groundwater or surface
water falling to maeet the UPUS beyond the property boundaries, there is no justification
for Duke to spend money to remediate groundwater or soil o protect groundwater to
meet a point of compliance beyond property boundaries, according to OCC/OPAE,
Moreover, because groundwater at the MGF siter is not and cannot be used for potable
purposes, and, in lght of Cowinneti Municipal Code 000833, additional measures o
remediate groundwater for potable use are not necessary. Therefore, QUC/OPAE assert
that Duke need not have spent money for cleanup to protect groundwater bayond
property boundavies. {O0C/OPAE Br. at 67-68) D, Camnpbell offers that there is no
inciication that the groundwater discharging into the Ohdo River has or will cause surface
water standards in the Ohdo River to be excesded. In addition, there is no indication that
the groundwater upgradient, or the groundwater east and west of the MUP sites, exceeds
the UPUS ({OCC Bx, 15 at 19).

According to Dr. Camnpbell, tar free product was not identified at the West End site
or the eastern parcel of the East End site; however, #t was identified at the western pareel
of the East Bnd site. While free product requires remediation, the witness asserts that it
can be limnited. Dr. Campbel] atates that the requirement under the VAP rules applies only
i the extent groundwater beyond the property or USD area bourndaries may be affected.
The presence of frae product doss ot require the extensive and imprudent sofl
remediation conducted by Duke, according 1o Dr. Campbell. Moreover, even if the fee
product affected proundwater at the property or USD boundaries, Duke could have
applied for a variance under the VAP rules o limdt the scope of remediation due tor
technical infeasibility; the cosis substantially excesding the economic benefits; the
proposed remediation. Le., institulional or engineering controls, will ensure that public
health and safety will be protected; and the proposed remediation method is necessary to
preserve, promote, profect, or enhance employment opporiunities or the reuse of the
affected property. (OCC Hx, 13 at 2223} OCC/OPAE siate that the availability of
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vaviances from applicable standards for USDs, fres product, and other quantitative and
gualitative standards is a key component of the VAP, Such variances ave given becauss of
the impracticality of a solution where the costs substantially exceed the svonomic benefits,
according to OCC/OPAE. They believe Duke's failure to uee the varlance procedure o
implement & maore cost-offective remediation s indicative of mprudence. {OCC/OPAE
Br. ab 77-78)

o History and Desoription of Investization and Remediation Bast
End Site

Duke witness Bednarcik explains that cdeanup began at the Hast Bnd site because
Duke was contacted by a developer who had land located adjacent to the sife and the
developer was planning to construct & large residential development. In additon, the
developer had easements across & portion of the East Bnd site for ingress and egress and
utilities, as well as a landscape easerment on part of the western parcel of the site to
provide a buffer between the residential development and Duke’s property and
operations. {{duke Ex. 21 2t 8-10; Duke Ex. 214 2t 17-18; Staff B 18 32; Tr. 121 2586

Dhuke asserts that the entive Fast Bnd site is presently vsed and useful in servics 1o
Duke's gas customers and if is a major component in Duke's gas supply portfolio that
affects the integrity of ifs systern and service to customers (Duke B 22C at 101, The East
Erud site is currently 2 gas operations center and is used by Duke’s construction and
maintenance division of the gas departmens for storage, staging of equipment, and offices
{Duke Bx. 21 at 7, Stadf Bx. 1 2233} Propane produced gas from the Hast Bnd site currently
supplements Duke’s provision of natural gas to its customers {Duke Ex. 20A at 4). With
regard to future use of the East End site, Ms. Bednarcik states that Duke will retain and
continue ¢ maindain the current gas lines, construct new gas transmission lines, and
operate the gas plant on the property {Duke Bx. Z1A at 18

Ms. Bednarcik explaing that the remediation activities on the East End stte have
been sequenced to facilitate planned improvements on the sife, so that gas activities could
continue.  According to the withess, the active use of the Bast Bnd site necessitated the
separation of the site into separate parcels. {(Duke Bx 214 2818193 The Ohio EPA allows
the segregation of sites into multiple identified areas (1As) for environmental investigation
and remediation purposes. Therefors, the Bast Bnd site was separated into three smaller
ths, the ventral, western, and eastern parvels, as well a8 one purchased parcel, {Duke Bu
21 at 10, 17; See map Stafl Bx. 1 at £4.)

Buke witness Bednarcik notes that the eastern and western parcels were given a
higher priority than the central parcel, because of their proxdmity to the planned
residential development. In comjunction with the investigations, 2 risk assessment was
conducted to determine the potential risk fo human health due to the impacts on the
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surtace soil (top two feet of soil) and subsurface soil (top 15 feet of soil, which is the typical
depth of constraction activities), The risk assessment considered the possibility of
inhalation of fugitive dust and chemdeals of concern, and ingestion of, and dermal contact
with, soil. {Duke Ex. 21 at 10-1%; Duke e 214 a8 25 Staff Bx. T2t 33

In 2010, the remediation action plans for both the eastern and western parcels of the
East End site were Haolized and pevnits were acquired from the Ohio EPA, Cincinnad,
and others. For the BHast End site, & remedial action plan was developed to address
potential environmerdal and human health impacts in the top 15 feef of soil, and to
address potential environmental impacts in the form of OLM and/or TLM below 15 feet,
In addition, air samples were obtained from Duke’s onsite buildings and =
communications plan, which included a conumunity open house, fact sheets, and meetings
with goversunent officials and stakeholdars, was executed. During the remedial activites
on the eastern and western parcels, an independent envirormental consulting Frm
monitored the amblent air at the perimeter of Duke’s property. Av alr monitoring model
and a dust action level were established. (Duke Bx. 21 at 11, 14; Duke Bx. 214 a8 22, 75
Staff Ex. 1at 33)

With regard to the central and purchased parcels at.the East Bnd site, Diuke witness
Bednarcik testified that, based on the results of the soil and groundhwater samples, g
decision will be made regarding whether remedial actions are required, She notes that,
without additional irdormation concerning the presence or extent of impacts o these two
Az, cost estimates for thelr clean up can not be generated. On the castern and western
pareels, proundwater monitoring recommenced In 22 o evaluate whether the
concentrations meet the Ohio EPA standards.  If the groundwater does not meet
appilcable standards, additional remedial measures may be requived. In addition,
excavation and inesitu solidification activities are planned for 2014 or 2015 for an
abandoned road between the eastern and central parcels of the Best Bnd site, and
raanediation in the ceniral parcel may be necessary in the future, (Duke Bx. 21 at 1798;
Siaff B 16833 Ty, Tat 183)

OO witness Carnpbell specifies a remedy for the Hast End site that Brits the need
tor excavation to two feet in most locations, with 20 feet in the former tar pit. Specifically,
Dr. Camphell offers that remediation on the site should be Hmited to the portions that
were used and useful, and should include: engineering controls, in the form of fencing and
two-foot soll cover for protection of workers from direct rontact with contaminated sofl;
and institutional controls, in the form of an environmental covenant vestricting future use
of the property to comunercial/industrial use, prohibiting use of greundwater, and
requiring visk titigation measures in the form of a soll munagemers plan, {OCC/OPAE
Br. at 82, OCT B 15 a1 28.)
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For both the ecastern and western parcels of the Bast Bnd site, OCC witness
Campbell states thet many of the activities conducted by Duke were not NOCEBSATY;
thersfore, he recommends Duke not be permitted 1o recover costs for activities such as
seQurity, air and vibration monitaring, excavation, excavation shoting, water managerment
and disposal, and off-site disposal of soll and solidification. He also recomumends the
investigation and designing costs be reduced and the amount of time Tequired to complete
the work be reduced to 45 days; thus, reducing Duke’s intemal and construction
management costs, (OCC Ex, 15 a1 30)

Stadf notes that there s sensitive infrastructure on the Bast Bnd site that is currently
uged and useful for providing natural gas service.  Staff recommends the MOP
remediation expenses associated with this sensitive infrastructure be recoverable. (Staff
Ex, 1at43}

{rake withess Hebbeler asserts that the eastern parcel has continued to be used and
useful during the entire operating history, He explains that there are, currently, three
underground gas Hnes providing service to Duke’s customers on the eastern parcel, Thess
gas mains traverse the parcel and serve as feeds into the system and the propane injection
facility that is located in the central parcel. Une of the Hnes crosses the Ohio River, In
ackdition, the eastern parcel is used for a clean fill avea to dispose of spoils from main and
service excavations {Duke Ex, 220 at 3.4, 7, 100

Staff offers that & visual inspection of the eastern parcel reveals that it is a 9.7 acre
vacant field without any visible permanent structures, except for a boundary fence,
However, Steff reports that there are aveas of the parcel that are used and useful for
providing natural gas distribution service, because underground gas malns transverse the
parcel to serve the propane injection facility and the city gate located in the central parcel,
and they provide access to underground natuval gas pipelines.  Therefore, Staff
recorrmmends Duke only be permitted (o recover MGE costs incurred for the Jand 25 feet on
each side of the centerline of the gas pipelines; thus, providing a 30-foot buffer around the
pipelives to allow for the maintenance and repair of the pipelines. St witness Adkins
states the S0-fcot buffer Is supported by his discussion with the Commission’s gas pipeline
satety staff and the UL, Sixth Cirenit Court of Appesls in Andrews v, Columbia Cas Transm.
Corp., 544 F.3d 618 (6% Cir. 2008} (Staff Bx. 1 ot 41, Att. MCGP-§, 412, Staff B, 6 at 12413, 17,
At KA-4; Tr, TV at 889, 895.)

The factors looked at by Duke when evaluating the eastern parcel of the Fast End
site were: the parcel would be retained by Duke for extensive utility operations; there were
high pressure gas mains traversing the site, which would need maintenance and eventual
replacements; and TLM and OLM was present on the site. The available options for this
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parcel included: excavation with off-sile disposal, solidificetion, and capping.  Duke
witniess Bednarcik offers that, while capping was the least cost option In the shost term
and the easiest to implemend, it would not meet the VAP standards and would not reduce
the long-termn Hability, as the mobile TLM and OLM would still be present. According to
hs. Bednarcik, after considering all factors, excavation and solidification were chosen as
the proper remediation processes; thus, reducing long-term liability on the site and
removing or binding the contaminants. Solidification was chosen as the preferred option
due o cost-effectiveness, since it would mindmize off-site disposal costs and to minjize
fature leaching and dermel contact. (Duke Bx. 214 at 25-26; Tr, 1 at 294 Hxcavation and
solidification, to bind up TLM and OLM in the top 20 feet of the site, on the eastern parcel
of the East End site, occurred between 2011 and 2012 {Duke B 21 at 11, 13-14; Sta#f By 1
at 33.)

Duke disagrees with Staff’s recommendation to only permit recovery of costs on the
eastern parcel for the 25 feet on each side of the gas pipelines, noting that the entire eastern
parcel was the location of historic gas-related utility operations that have resulted in
enwirorumental liabilities related to those gas operations. According to Ms. Bednarcik, this
property continues to be an Integral part of Duke’s utility system. The witness asserts that
Duke haz the responsibility fo remediate the contamination of the entire site under
CERCLA, {(Duke Bx. 21A at 34} Moreover, Duke witness Hebbeler opines that Staff
failed to recognize the necessity of the working area requirements on the sastern parcel
when dealing with pipelines that cross a major body of water. Mr. Hebbeler notes that, #
replacement of these facilities across the river is needed, such operations would reguire an
ares of approximately 200 feet by 200 feet. The witness also asserts that, when corsidering
this issue, one must view the history of the site, and, based on past maintenence on the
parcel, be could see a distance in excess of 310 feet affected by the excavation. Me notes
that the eastern parcel is only 415 feet wide, {Duke Dx. 22C a1 4.5,

Staff disagrees with Duke’s assevtion that it should be permitied to recover costs for
the whole parcel because it may need to veplace 2 pipeline. Staf submits that this
argument s speculative and hinges on an underlying premise that may never ocowr. In
addition, Haff notes that Duke ignores the lwation of the pipelines and the fact that
remnediation efforts on the eastern parcel are well over 100 feet from the pipelines,
Moreover, Staff states that there Is no evidence that the sastern parel was used ag g clean-
Bl site or that specific portions of the parcel will be used as & clean-fill site in the future,
{Staff Br. at 20-21, 23
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ii. Western Parcel of Bast Bnd Site

Diuske witness Hebbeler states that the western parcel includes new vaporizers for
the propane facility, a new enfrance road, and a new flaring station. Mr. Hebhsler states
that the entive western parcel is needed as a buffer for the flaring operations. In addition,
he states that Staff did not recognize the Hindts of the sensitive utility infrastructure on the
western parcel and the need for the balance of the parcel to be used as a buffer for the
sengitive infrastructure limits. {Duke Bx. 22 2189}

Staff peints out that the new Haring station referred to by Duke was not operational
until Novemnber I, 2012, seven months after the date certain; thersfore, it was not used and
useful on the date certaln, Staff also notes that the old flaring station mentioned by Mr.
Hebbeler is poriable and it was not located on the western parcel during Staff's
imvestigation.  In addition, Duke did not mention the flare-off valve untll it #led Mre
Hebbeler’ & second supplemental testimony, almost fowr moniths after the Staff Report was
fited. Moreover, Staff states that thers s no evidence that remediation was TIECERsary 1o
operate o maintain the porteble flaring station, or that the entive wastern parcel is needad
or used o operate the old Hare-off valve. Furthermore, Staff argues that Duke's buffer
zone argument & similar 10 those raised by applicants. but refected by the Cormission, in
previcus rate case proceedings. See In ye Ohie Edison o, Case No. 77-1249-FL-AIR,
Opirdon and Order at 4 (Nov. 17, V78 In ve Ohio Americen Water Co., Case No. 79-1343-
WW-AIR, Opinion and Order (Jan. 14, 1981} (Staff Br. ot 27.28; Tr. 117 at 722

According to Steff, until very recently, the western parcel of the Bast Fnd site was
vacant, with no sbove-ground structures and no underground gas mains. While, in 2012,
Cruke began construction of new vaporizers for #ts propane facility newsr the northeast
comner of the western parcel by the current vaporizers, the new vaporizers were not in
operation on the date cerfain in these cases. Therefore, Staff concludes that none of the
remediation costs at the western parcel were incurred o operate, maintain, or repair
matural gas plant that was in service and vsed and useful at the date certain, except for
expenses incurred in a small area in the northeast comer of the parcel. Staff recognizes a
H-fout minimumn setback from the existing vaporizer bullding based on the Nationa} Fire
Protection Association Code requirements for liquid-gas vaporizers and gas-air miness.
Therefore, Staif believes the land within 50 feet of the existing vaporizer building is used
and wseful, and may be recovered; however, none of the expenses incarred in the
remainder of the western parcel should be recoverable in rater. (Staff Fx. 1 a 42-43; Staff
Ex. 6at 1415 Tr. IV at BE9)

Duke witness Bedoarctk explaing that the factors taken into corsideration for the
remediation of the western parcel of the Fast End siie indlude: Duke’s retention of the
property; the extent of TLM and OLM, especially the location of a former tar lagoon; the
fact that irpacted groundwater was likely migrating outside the property; and the
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presence of sensitive underground infrastructure. While solidification was considered,
excavation was ultfmately chosen, in part, due to the presence of sensitive underground
utitities. (Duke Bx. 21A at 27} Ms. Bednarcik states that excavation began on the western
parcel of the Hast End site in 2010 and was finalized in 2011, For the western parcel, Duke
used vibration meordtors o regulate work In order to profect sensitive underground
utilities and facilities, including sewer and process lines. In addition, Duke employed a
retention and bracing system to excavate and remove impacted sofl. In the southern half
of the western parcel of the Bast End site, impacted material was sxcavated to a depth of
approximately 40 feet, due to the presence of deeper OLM and TLM impacts,
Sciidification was not used on the western parced due to the presence of lmestons
boulders, which made the solidification process impractival.  Duke withess Bednarcik
states that impacts below 40 feet will be treated by another remedial action in future
phases of the site work. (Duke Bx. 21 at 11-14; Staff B 1 at 33) In addition, Duke expacts
to implement institutional controls on both the eastern and western parcels, such as land
use and/ or groundwater restrictions as part of its final remedy (Duke Fx. 214 at 29),

1. Central Parcel of East Brgd Site

According to Mr. Hebbeler, the central parcel is comprised of natural gas operations
that occupy the entire parcel. The operations in the central parcel are: the propane peak
shaving plant, sensitive utility infrastructure, pipelines, and feld operations, ingluding
parking and storing materials and equipment. He states that all three perrranent
buildings on the parcel were constructed duzing the MGP era and are currently used in the
process for making propane air and mixing it with natural gas. (Duke Bx. 220 at 7-8.)

staff states that s Investigation of the central parcel of the Fast Bnd site revesled
active natwral gas operations on the entive parcel. Such operations include a propans
injection facliity, a city gate transfer point between Duke Uhio and Duke Kerducky,
meeting faciliies, a fleld operations center, materials storage for Seld comstruction
activities, and an equipment parking and siaging avea. 528 believes the entire central
parcel was both used and useful for providing natural gas distribution service on the date
cerfain in these cases; therefore, the remediation costs incurred af this parcel should be
aligible for recovary. (Staff Bx. 1 at 42 Swff Bx. 6 at 14) OCC believes Duke has not
completed investigation or conducted remediation on the vendral parcel. However, OO
. states that remediation costs for the cerdral parcel should be lmited to prudently incurred
costs. (OCC B 15 ar 30)

iv, Purchased Parcel of Fast BEnd Site

Drike sold part of the original MGP site on the Bast End site, located west of the
western parcel, in 2006; however, this property was reacquired by Duke in 2011, As part
of this 2011 real estate transaction, Duke alse acquired nine acres of numerous contiguous
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properties located to the west, which were suspected of being impacted by the former
MGF operations. (Duke Bx. 214 at 13} The proparty sold by Duke in 2008 corstitutes
ardy & small portion of the nine acres Duke purchased in 2017 (Tr. I 8t 347 According to
Mz, Bednarcik, an investigation in 2011 on a portion of the purchased property indicated
the presence of MPG impacts and a more thorough study was scheduled for 2012, (Duke
Ex. 21 at 15; Staff Bx. 1 at 64.) The person who sold the nine acres to Duke In 2011, bought
the parcels that comprise the nine acres for a combined lotml purchase price of
approvimately 519 million (OCC B % Tr. I at 365%  Mr. Wathen states that the
purchased property was recorded on the Company's books a8 nonutility plant; it is not
part of rate base. Therefore, if it is sold, any procesds would go to the sharsholders, since
customers had no investment in the property. Mr. Wathen belleves ratepayers should pay
for the remediation on the purchased property, because the remedistion expenses ave
necessary business expenses that do not have anything to do with who owns the plant,
(Tr. 1 at 755-756.)

According to Siaff, Duke purchased the property for $4.5 million and the $2,331,580
included for recovery in the application in these cases yepresents the amount over and
above the fair market value of the land that Duke paid in order to acquire the propesty
{Staff Ex. 1 at 34). Staff notes that, historically, the purchased parcel was 2 residential
neighborhood that was never part of the former Hast End MGP site. Currently, Staff
describes the property as a large vacant field with no visible structures or underground
facilities that are used and useful in providing natural gas distribution service, According
o Staff, Duke is requesting to recover the premium it paid to the developer so it could
purchase the land in order to protect iteelf from future Hability arising from the presence
of MGP impacts, Therefors, Staff recommends that none of the deferred expense
associated with the purchased parcel be recoversd from customers. {Staff Bx 1 at 43; Staff
Ex. & at 1516, A KA-6) Swff further notes that Duke witmess Wathen admits the
purchased property is not included in rate base and Is not used and useful {Staff Br. a1 17;
Tr. HE 733, 792}, Muoreover, there is no evidence, according to Staff, that the purchased
property will eventuslly be used to provide gas service to custoraers. Staff argues that,
although Duke claims it needs the purchased property for some future purpose, past
precedent reveals the Comumission has refused to accept similar future use arguments for
the basis of recovery. In re Toledo Edison Company, Case No. 75-758-BL-AIR, Opirdon and
Urder {Nov. 30, 1976). (Gtaff Br, at 1718

Froger agserts the costs associated with a premium Duke paid to 2 developer o
purchase property back are not O&M expenses related o rendering gas service and cannot
be recovered from customers. Kroger states that the purchased property is a nopntility
asset, was not used and useful in the provision of gas distribution service as of the date
certaln, and, therefore, the costs assoclated with the purchased property should not be
recovered from customers. (Kroger Br. 2t 9)
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QU] OPAE believe Duke's decision to self this pertion of the Rast Bnd site in 2006
was bmprudent, as it changed the properly use 50 85 to cause or accelerats the need for
remediation and potentially heighten the level of remediation. Prior o the sale in 2008,
OCC/OFAE state that the property had both engineering and institutional controls in
place and these controls were considered adequate prior to the sale of the property.
Therefore, given that the initial sale of the property was bnprudent, the scope and
necessity of remediation was also imprudent. (OCC/OFAE Br, at 58-560.)

Puke disagrees that the costs to remediabe the purchased parvel not be recoverable,
stating that Duke I8 responsible not only for the mpacts of the MGF divectly under the
historic site, but also for cleanup of any lmpacts off-site that can be linked to the operations
conducted at the site while under Duke’s ownership, Ms. Bednarcik states that future use
of the purchased parcel will be determined based on the needs of Duke after the
completion of any required investigation and remediation. (Duke Ex. 21A at §, 16

d. Histery and Descripion of Investigation and Remediation
West BEnd Site

Duke witness Badnarcik explains that cleanup began at the West Bnd site because,
enee the Ohio Department of Transportation and the Kentucky Department of Highways
tinalized their preferred location for a new Brent Spence Bridge Corvidor Project, which
directly crosses the West End site, cerinin Duke facilities on that site needed to be
relocated, including a large substation, a number of transformer bays, and underground
fravsenission lines, as well as the replacement of a transmdssion tower. Because the surface
cap on the West Bnd site, which worked as an interhn messure to lmit contact with
potentislly impacted material, would be disturbed with the bridge construction and the
relocation of power delivery equipment, Duke decided to plan for 3 phased remedial
investigation. Moreover, according o Ms. Bednarcik, the remediation schedule was also
avcelerated because the new bridge structures, if constructed prior to remediation, would
hinder and greatly increase the cost of future remediation work due to accessibility
restrictions. (Duke Bx 21 at 89, 15; Duke Bx. 214 at 19; Staff B 1 2t 32)

The West End site i parceled into three LAz Phase 1, the avea south of Mehring
Way between the two substations; Phase 2, the majority of the area north of Mehring Way:
and Phase 24, the westernmost portion of the property north of Mehring Way, (Duke Bx.
21 at 35-18; See pmap Staff Bx. 1 at 63-62.)

Ms. Bednarcik explaing that, at the West Enad site, a portion of the 1818 generating
station. & still standing and is currently used for electrical storage and for housing
elecitrical relays.  In addition, the property contains transmission towers, two large
substativns, and transformer bays, A gas pipeline also crosses the Ohlo River, divectly sast
of the Frent Spence Bridge, and enters Ohio at the West End site. A gas generating/ pump
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house is alse on the West End property and a northern portion of the property, Phase 2, is
used by Doke employees for parking. {Duke Bx 21 at7, 16 558 Bx. 1 51 54)

In det?ermimng the proper remediation for the West End site, Ms. Bedraocik states
that the factors considered include: Duke’s reterton of the property: the presence of TLM
and OLM, and the nature and extent of construction work in connection with the bridge
project and assoctated slectrical wtility relocation. Ultimately, Ms. Bednarcik explains ‘Ehaf:
containment was sliminated as a remedy due to the cost and keving the containment wall
inte the bedrock at the site. FRather, excavation and solidification were chosen as the
preferred options for the West End site. (Duke Bx. 214 a8 28

Phages 1 arel 2 were the first parcels to be addressed, because those are where Duke
will be constructing the new electrical equipment to replace equipment impasted by the
bridge construction. In 2010, for Phases 1 and 2 the majority of the soil and gmmdwamv
mvestigation occurred; the remedial design was developed and consultants confracted
through a bid process for the detatled design, construction management, and air
monitoring the communications plan was developed; and permits were obtained.
Rermedial action for Phases 1 and 2 started in 2011 and cortinued into 2012, wherein the
soil would be excavated to 20 fest, with solidification of desper material Impacted by OLM
and TLM. Remediation work wes expected to be completed in 2012 for Phases Tand 2. In
addition, in 2012, Duke was to extend the remediation to Phase 24, which was expected to
be completed in 313, Ms. Bednarcik states that, once Duke completes the constructon of
the new electrical eguipment and the demwlition of the current equipment, in Phases 1 and
L environumental work will recommence. Folential off-site innpacts will be evaluated once
the areas where the main former MGF provesses were located have been evaluated and
remediated. {(Duke Bx, 21 a1 15-16, 18-19; Staff Fx, 1 2t 35.)

OCC witness Campbell caloulated the cost of the veraedy for the West End site to
include: institutional controls, in the form of maintenance of the fence and maintenance of
the previously existing engineered cover for Phase 2 for the West Bnd site (OCC Bx. 15 at
35

Duke witness Hebbeler asserts that the entire West End site is presently used and
useful in service o Duke's gas and electric customers and it is a major cornponent in
Duke's gas supply portfolio that affects the integrity of its system and serviee to
customers. He states that the West BEnd site is entirely included as plantin-service for
slectric customers today. (Duke Bx. 220 at 11, 14}, According to Duke witness Bednarcik,
the environmental remediation costs for the entire West Bnd site should be recoverable
because the historic manufactured gas produced at this site was distributed and used by
gas tatepayers during the time the MGP was in operation, thus, Duke customers
berefitted from the services provided by the operation of the MGPs at this location. {Thike
Bx, 20A at 57, Tr. F at 273
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i. Phase 1 of West End Site, South of Mehring Way

Staff stabes that most of the FPhase T parcel on the West End site is used for eleciric
distribution and transrdssion facilities. Staff notes that, while there are two vaturs] gas
pipelines and a small structure that houses a city gate metering and regulating station on
the eastern edge of the parcel, all of the MGP remediation work was conducted in areas
devoted to electric fransmission. None of the remediation work was performed on the
parcel devoted to the natural gas pipelines; therafore, Staff contends the experses incurred
werz not related to the operation, maintenance, or repalr of natural gas distribution
facilities and should not be recoverable through gas rates. (Staff Bx. 1 at 44-45, At MOP-
1, Btaff Bx. 6 at 10, At KA-3)

Currently, Dhuke owns and operates two gas transmission pipelines on Phase 1 that
supply natural gas 1o the Ohio distribution system.  The terminstion point of this
trarsmdssion pipeline is the meter and regulator station located on Phase 1. In addition,
this building houses the remote terminal units equipment, which is part of the supervisory
control and dats acguisition system that monitors and controls the natural gas distribution
systern. This line supplies approximately 20,000 customers at peak howr. Twike plans o
install & new gas traremission line at this property. As with the eastern parcel of the Bast
End site, Mr. Hebbeler notes the necessity for & work area on the Phase 1 parcel to install
ard maintain the pipeline crossing the Ohio Rive, (Duke Bx. 214 at 11-1% Duke Bx, 22C at

-
13133

0 witness Camphell testifies thet reasonable expense for the Phase 1 parcel on
the West End site would have been; the construction of an wpgraded two-foot soil cover in
areas where needed o profect workers; soil excavation for relocation of the slecirical
substation following a soll maragement plary institutional controls through an
envirormental covenant restricting future use of the property w0 commercial/ industrial
uses and prohibiting groundwater use; soll excavation limited fo 3 20-foot depth in the
area where the new underground dlectric calles would be routed; and groundwater
mordtoring {00 B 15 af 38}

. Phase 2 of West End Site, North of Mebhring Way

duch of the Fhase 2 parcel on the West End site was formerly used by Duke
ernpinyees from various departments as a parking lot (Duke B 20C at 12 Staff Bx. 1 at
44} Phase 2 also includes s multipurpose building that was not used for utility service
and transwisgion towers. The parking lot and muldtipurpose bullding were removed for
the remediation work and have not been replaced.  Staff states that the parcel is now
mostly compacted gravel devold of any permanent structuzes, exvept for the electric
transmission towers, Staff submits that there are no facilities on the Phase 2 parcel that
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were used and useful for providing natural gas service o customers at the date certain in
these cases. Therefore, Staff recommends Duke not be permitted to recover any of the
QM expenses incurred during remediation activities on the Phase 2 parcel, because they
were not related to the operation, maintenance, or repair of natwral gas plantin-service,
{Staff Ex. 1 af 44, At MOGP-Y; Staff Bx, 6 at 89, At KA-2) Staf notes that the parking lot
was usad by numercus Duke units that were not solely devoted to providing services for
was custorners. Therefore, Staff asserts that, if Duke is entitled to recover remediation cogte
related to the parking lot, these costs should be aliocated among various units so gas
customers only pay & portion of the costs. (Staff Br. at 14-153

Duke witness Hebbeler notes that, while it is not possible to continue using the
Phase 2 property while it is undergeing remediation, when remediation is complete, the
Lorapany plans to continue use of the property. {Duke Ex, 22C at 12} Specifically, Duke
interuls fo refain the Phase 2 parcel for dectric ransmission and distribution uss, and it iz
anticipated that parking for Duke employees at this location will be reinstated after the
completion of remediation efforts (Duke Bx. 214 2t 12),

3 MGE Legal Arguments

a, Lesal Oblivation to Remediate

Duke notes that no party has questioned that the Company hes lability for the
remediation of the East and West End MGP sites or that remediation is necessary {Duke
Br. at 3% Tr. IV at B84). Duke explains thet, under federad and state snvironmental laws,
CERCLA and RO Chapter 3746, as the current owner of the MGP sites and as a divect
successor &0 the company that formerly owned and operated the MGPs, Duke is
responsible for environmental clearup on the sites. Duke contends # is responsible not
ordy for the impacts within the boundaries of the historic site directly under the location of
fistoric equipment, but also for any dleanup required off-site that can be linked to the
operation conducted at the MGF site while under Duke’s ownership and/or operation.
{(Duke Ex. 214 af 33-34; Duke Bx. 23 at 6

According o Duke, CERCLA Imposes retroactive and strict Bability for remediating
contaminated sites on currend arel past owners or operators of a site. In addition, the state
of Cihio imposes liability on parties that own or operate contaminated propertiss, e, 2. B
Chapters 3754 and 6111 The state has also enacted laws and regulations to SNCOUrage
volundary <leanup, as a proactive, flexible, and cost-effective substitute for a sanchon-
based enforcement Hability approach. According fo Duke, the VAP is one such proaciive
program.  Duke states that, while the VAP is labeled voluntary, based on the lability
imposed by CERCLA, there is really nothing voluntary about i, other than the flexibility
with respect to accomplishing the remediation. (Duke Br, at 5-8.)
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In response, Kroger points out that Duke’s remediation efforts under the VAP will
not necessarily meet CERCLA standards.  Kroger offers that Duke has provided no
evidenre to show that the VAF standards are equal to or more stringent than the CERCLA
standards. Therefore, Kroger asserts that Duke’s argument that it s necessary to congduct
this remediation in order to comply with CERCLA should be ignoved, as Duke's own
testimony shows that Duke has made no effort to actually comply with CERCLA. (Kroger
Feply Br. at 8.5

While CERCLA suthorizes the Ohio EPA to respond o releases or threatened
releases of hazardous substances that may endanger public health, welfare, or the
environmert, OCC points cut that Duke voluntarily undertook the remediation at the
MIE sites and has not been faced with an enforcement action by either the U8, EFA or the
Ohio EFA. OCC states, and Eroger agrees, that the strict Hability provisions of the
CERCLA apply o owners and operators, not customers. (OCC/OPAE Br. at 11-12; Kroger
Reply Br. at 8}

As noted by the Company, no party disagrees that there is liability attached to the
remediation of the MGP sites at issue in these cases. There s no dispute that CERCLA
imposes retroactive and strict Hability for remediating MOP sites on past and present
owners.  In addition, no party disagrees that the Ohlo BPA's VAP is an appropriate
program for yesponsible entities to use when remedisling condeminated sites in Ohlo,
Rather, the primary disagreement amongst the partiss is whether the statute permits the
inclusion of the costs of such investigation and remediation in a rider charged to Duke’s
customers and whether the costs Incurred, as of Decernber 31, 2012, wers prudent. Whils
intervenors appear o infer that, since the VAP is a voluntary program, Duke could have
chosen o waylay its remediation efforts, the Comimdesion disagress. Az we stated in our
Chder in the Dude Defersal Case, the environmental investigation and remediation costs are
business costs incurred by Duke In compliance with Ohio and federal regulations and
statutes. Baged on the record in these cases, the Conunission believes that Duke acted
appropriastely in responding in a proactive manner to addressing Hs obligations to
remediate the MGP sites in Ohdo.

b. RO A9 15 A1 - Tsed and Useful

i Arpuments by Pacties

Btatf states that, when fixing rates, the Conmmission must determine the rate base by
the valuation as of the date certain of the property that is used and useful in rendam‘zéj
public utility service, pursuant o RO 49091581} In addition, the Comnission must
determine the cost to the utility of rendering the public utility service for the test period,
pursuant to RO, 4809.15{AM)4). Staff submits that the Supreme Court states, in Consumers”
Counsel v, Pub. Utll, Comp, &7 Ohio S1.2d 133, 167, 423 NE2d 820 {1981} (Conswmers’
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Lounsel 1881}, that "R.C. 4909.15(A)4) is designed 1o take into account normal, recurring
expenses incurred by utilities in the course of rendering service to the public for the test
period.” {(Sfaff Br. at 7-8) OMA agrees precedent supports the principle that expenses
related to property that Is no longer vsed and useful Is not appropriate for recovery {OMA
Reply Br. at4).

Acrording to Staff, the real issue in these cases is whether the remediation costs
Duke seeks to recover are recoverable expenses under B.C. 4909.15({AN4). Staff asseris that
it is a well-established precedent that expenses assoclated with property that is not used
and useful must be excluded from recovery. Staff relies on the Commission’s decision in
In re Ohio Edison Uo, Case Me. 8%-1001-EL-AIR, Opinion and Order {Aug. 16, 1990) {Ohis
Edison I}, tor the principle that various kinds of expenses, including O&M expenses, rust
be matched with property that is used and useful during the test year, In Ohic Edison [, the
Commission excluded O&M expenses associated with a facility that was not in operation
during the test year. Staff also refers to In re Ohip Edison Co,, Case No. 07-551-EL-AIR,
Opirdon and Order Jan. 21, 2009} {Dhic Edison 1T}, wherein the Commission denied the
rerovery of expenses asscciated with securing and maintaining several retired generation
facilities. {Btaff Br. at 8-10.)

Staff witness Adking states that, while Duke may be Hable for remediation of the
MGF sites under federal or state law, the fact that remediation costs may be necessary
does pot mean they are recoverable from ratepayers. These MGPs censed operations in
1928 and 1963, so they were not used and useful on the March 31, 3013 date certain in
these cases.  Staff reconunends that only expenses related to utility property that is both
uged and useful in rendering gas distribution service on the date cortain be included in gas
rates, To determine which segments of the sites were used and useful on the date certain,
Staff reviewad the data supplied by the Company, reviewed the historical asrial
photographs from sources dating back to 1993, and Staff personally observed the sites,
Stafl used the following threestep process to determine whether portions of the sites
should be assigned remediation costs: identify the site boundaries and all faciliies and
struchures on the sites; determine whether identified structures and faciliies were used
and useful; and, If facilities and struchures were used and useful, determing H rernediation
work was performed on the area, {Staff Bx. 63148, A K1)

Staff asks that the majority of the remediation costs requested by Duke be
disallowed, asserting that, under Ohio law, the used and useful standard must be applied
ins these cases 1o determine the recoverability of the MGF costs. In addition, Staff argues
that allowing Duke to recover all of is remedistion costs causes inequitable cross.
subsidies, including that current customers would be subsidizing: eleciric customers by
paying for the remediation of electric facilities; prior generations of Duke’s customers by
paying for remediation of MGPs that have not provided gas in 50 years; and future
generations of Duke's customers by paying for the remediation of vacant properties that
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may or may not be used in the future to provide gas service. (Staff Br. at 23} Duke
disagrees with Staff's srgmment, contending that Siaff overlooks the critics] fact that the
remediation of the MGPs stems from the Company's stafus as a real rraperty owner and &
former MGP owner and operator. Duke notes that the rules and events necessitating
rervediation did not exist when the MGPs were in operation and the costs ave current costs
the Company Is incurring today; thers would have been no basis for seeking recovery of
the prior generetions of customers, {Dhuke Reply Bro a2 11)

Duke witnzas Hebbeler disagrees that the vurrent use of MGP sites is relevant for
purposss of these procesdings because: envirovenental remediation at these sites is a
current oost of business, due to the Company’s swaership of these properties and lability
for historie operations; and these MGPs were used to serve gas utility customers in the
past. (Duke Bx. 227 at 23 Columbia argues that Duke’s request {0 recover deferred MGP-
reiated expenses is authorized by statale, permdtted under the Bupreme Cowmt's precedent,
and consistent with past precedent of the Commission; therefore, Duke should be
authorlzed 10 recover its necessarily and prudently incurred envirormmental investigation
and remediation costs, regardless of whether the remediation sites were used and useful
as of the date certain in these cases. {Columbia Reply Br. at 1},

Duke contends that $taff’s argument that the Company's current used and useful
operations must sit on top of the MGE residuals in order for cost recovery to be obtained is
sisplaced.  Duke reasons that the ratemaking formula found in RC. 480915 requires a
three-part ratermaking formula. As part of that formula, under paragraph (A1), property
must be used and uwsefud in order to be reflected in the valuation of rate base for
establishing vates; however, under paragraph (AY4), which pertaing to costs or operating
gxperses to the utility of rendering service, contains no Hmitation on the basis of used and
usetul. Duke asserts that the Cornmission already settled this issue in the Duke Deforng)
Cage when it found that the MGP remediation costs represent necessary costs of doing
business. Thersfore, Dhuke advocates that the used and useful standard in RO
4909.15{AH1), which applies to valuation of rate base or uillity plant in service, is not
applicalde to an operating expense such as MGP remediation costs. (Duke Br. at & Duke
Reply Br. at 10))

Hven assuming the Cornmission adopis the used and useful standard proposed by
Staff, Duke maintaing that full recovery is still appropriate because all of the properties
where the former MGP operations were condunted and remediation is TieCessary ander
state and federal faw are, in fact, currently used and useful In the provision of utility
service. The sites being remediated by Thuke have been continuously owned and operated
by the Company, including its predecessors, in connection with its utility operations.
Morecver, Duke contends that the costs were pradently incurred. {Duke Br, 2t 9,15
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Druke witness Wathen points to the Commission’s decision in the Columbis Defervsl
Case o support Duke’s position that, even if the MOGP property is no longer used and
useful, costs for remediztion are recoverable.  Mr. Wathen vationalizes that the
Comurndssion granted Columbia deferral anthority for the MGP site af issue in the Columbis
Defereal Case, ackrowledging that Cobumbia no longer owned the property and that it was
not currently used and useful, and stating that Columbia is the party responsible for the
envirenmental clean up. Duke contends that, if the Commission’s standand for recovering
such costs wag that the property had to be owned by the utility and currently used and
useful, the Commission would not have allowed the deferral of costs in the Colombis
Deferval Case. {Duke Bx. 19C at -7, 9.)

Duke states that Chip Edisor 1 is distinguishable rom the instant cases, noting that,
at isgue in Ohio Edison { was whether O&M costs directly related v maintaining an
existing plant that was not In service for the benefit of customers during the test period
should be reflected in rates. Duke emphasizes that, contrary to Staff's assertion, Ohip
Edison | dogs not contain a broad pronouncement that all utility expenses must be directly
matched with plant-in-service in order to be recoverable. Moreover, Ohio Edison [ does not
refate to environmental remediation costs, costs assoviated with real property, or costs that
have been deferred. Similarly, Duke observes that, in Ohio Edison 1T, the resoversbility of
expenses was directly associated with maintaining a generating plant that was no longer
providing service o custorsers; therein, the Commission questions the usility’s slective
expenditure of fands for a plant that was not being used. Conversely, in the instant cases,
Druke points cut the Commission is faced with legally required environmentsl cleanup
costs, assoclated with veal property, for which deferral has been granted. {Duke Reply Br,
at b}

Duke responds that adoption of Staff's unsubstantiated concept of matching the
expenses to used and useful plant would result in legitimate costs of providing service
being unrecovered. Duke contends that there is no statute or regulation that requives such
matching: instead R.C. 4909.15{A)4) provides that recoverable expenses are those related
to the rendition of service, According to Duke, in some cases, those expenses are Hed to
service that was previously rendered, such as when deferred costs are amortized and
recovered through retes. {Duke Reply Br. at 5} In additon, Columbia notes that the
matching principle espoused by Stalf is not a well-established precedent as malntained by
Staff, Colambia notes thet this principle has only been appled by the Commission three
times in the last 35 years, primarily in instances where wiilities sought fo recover expenses
they chose o incur by mainkaining generating facilities that were no longer used. Here,
Drake is seeking to recover costs it had to Incur due to Hability under CERCLA. (Columbia
Beply Br. at 10}

Staff disagrees with Duke's assertion that whether or not the MGP sites were used
and useful is frrelevant, in that Duke belleves it is automatically entitled to recovery of the
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remediation costs i it proves that the costs were prudently incurred. Staff asserts that
Duke's argument is inconsistent with Ohic law, referring to the Supreme Court’s decision
in Daylon Power & Light Co. v. Pub, UL Comme, 4 Ohio 5634 91, 12103, 47 KLE2d 733
{1883} for the concept that, although the costs were prudently incurred, the costs were not
recoverable from retepayers ander RO 4909.15(A)4). Staff believes the Supreme Court
cearly stated that the used and wuseful standard is not limited to determining what
property belongs in rate base; rather, the standard st be applied to costs utilities sesk o
recover under RO, 4909.15(AH4) as well. {Staff Br. at 11-13)

O agress that the costs related to investigation and remediation at MGF sites that
are not currently used and useful for natural gas distribution service should not be
recoverable from custorners. {OCC Ex. 14 af 26} OCC/OPAE emphasize that no ane in
these cases disputes that the underlying MGP facilities that caused the contamination are
n longer used and useful, They state that the land and any gas facilities at the MGP sites
that were determined to be wused and useful, under RC. 4902.15(Aa)(1), as of the date
certaln in these cases did not cause the contamination. In addition, QCC/OPAE offer that
the experses for investigation and remediation were not incurred in rendering public
utility services, In accordance with RC. 4909.15{A)4). Therefore, such ¢osts are not
recoverable from customers. (OUC/OPAR Br. at 1724} Kroger agrees that Duke’s
vequest for vecovery should be denied because the MUP sites have not been used and
ugefud In the provision of manufactured gas service since, at least, 1983 and the MOP-
related costs were not incurred by Duke in the rendering of public ntility service during
the test period, in accordance with RO 4909.15{A)(1) (Kroger Reply Br. at 7.

Colurnbia argnes that the arguments by OCC and Kroger are frrelevant, noting that
Duke has not sought to inclnde the MGP properties in its rate base; instead, Dike lsts i
MGP investigation and remediation costs among jurisdictional adjustments to operating
revenuses and expenses. Therefore, Duke and Columbia agree that the wed and useful
standard, under BC. 4909.15(A){1}, does not apply to Duke’s recovery of MGPrelated
expenses, because they are not capitalized and incorporated into vete base. (Columbia
Reply Br. at 2 Duke Reply Br. at 10.)

Uclumbia asserts that Staff improperly applied the used and useful requirement
from the rate base determination found in RO 4908.15(A)1) to the defermination of the
test-period expenses found in RO 4909.25{A)4), in contravention of the Supreme Cowrd's
findings in Cincinna$i Gas & Electric Co, v, Pub, UL Cowm., 8 Chio 5634 53, 711 NE24
670 (1999 {CG&E), Colwabia notes that the Supreme Court, in CG&E, found that, i
utility’s expenses are capitalized and treated as part of the company's rate hase, such
expenses are subject o a prudency review under R.C. 4908154, and they must mest the
used and aseful requirement in RO 4509.15(AN1). However, Cohumbia states that Duke's
investigation and remediation expenses were not capitalized and incorporated into rate
base; therefore, neither R.C. 4909.15{A)1), nor its used and useful standard, apply to
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Drake’s recovery of those expenses. Instead, Columbia asserts that RO 4909.15(A)4),
which Is designed to take into account the normal recurring expenses incurred by 2 niility
in the course of providing service during the test period, is the applicable provision. See
Consumers” Counsel 1981, Unlike RO 4909.15(A)1), paragraph (AY4) of that section does
not require that the property that is the basis of the expense be used and useful; instead,
costs recovered under paragraph {A)4) must be prudent and necessary. (Colurnbia Br. at
453

Columbia emnphasizes that expenses deferred in prior periods, when amortized to
expense during a test year pursuant to a Conunission order, may be treated as expenses
incurred during the test vear. Columbia asserts that prudently incurred MGP remediation
costs are a necessary and ressonable cost of doing business in response to a federal law
that specifically imposes Hability on Duke for the remediation of the MGP sites. Columbia
reasons that, ¥, ulibmately, the standard for inclusion in test vear expense is that the
expenditure must be divectly related to service rendered during the test year, it is difficult
o Imagine a circumstance when a regulatory asset composed of deferred expenses would
ever be includable in test vear expense. According to Unlumbia, such a standard would
eviscerate the Commissions ability to authorize expense deferrals, because they would
nevey be recoverable under R 4909350434 Columbia cites to M ve Ohin Power
Company, et ol Case Mo, 9%4-990-EL-AIR, Entry on Rehearing (May 18, 1995) at 11 (Ohio
Power Rate Case}, wherein the Cormmission rejected an argument that Ohio Power could
not recover expenses outside of the test year. Columbia notes that, in the Ohio Power Rate
Case, the Comumission concluded that it had previcusly given Chio Power authority to
defer the expenses and, therefore, Ohic Power’s test year expenses should be adjusted to
indlude the amortization allowance. {Columbia Br. at 10-11),

In addition, Columbia asserts, and Duke agrecs, that Staff has imposed a
requirernent on the determination of test-peried expenses that would effectively render
mearingless the longstanding Comuission practice of authorizing wtilies to defer
expenses for later collection. (Columbda Br. at 4 Duke Reply Br. a1 12 Columbia also
points to the Comgnission’s decisions authorizing Uleveland Blectric luminating
Company to defer #ts incremental demand-side management program expenses and
authorizing FirstEnergy to recover a portion of its incentive compensation payments from
ratepayers, to support ifs position that the expenses do not have to be matched fo the used
and useful plant and equipment standard. In re Clevelund Elsctrie Mumingting Company,
Case No. 93-08-HL-EFC, et a1, Supplemental Opinion and Order {Ang. 10, 1994); In e Ohip
Ldison, Case Mo. 07-551-EL-AIR, et al,, Opinion and Order (Jan 21, 2009) at 7. (Columbia
Reply Br. at 10} Inresponse, Kroger states that, even if Columbia is correct that Duke only
needs {0 show that the remediation cosis were necessary and prodent, Duke 6l has not
met tts burden of proof under B.C. 4909.15(4)4) (Kroger Reply Br. at 7).
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Kroger asserts that the Commission should reject Duke’s proposal to recover the
deferred remediation costs, stating that the MOP sites have not baer used and usefal in the
provision of gas service to customers for at least 45 years. Kroger asserts that as
acknowledged by Duke witness Flore, Duke did not have o follow the VAP, azs % is a
voluntary program and it is not compulsory. Therefore, Kroger argues that Duke is
attempting to recover from current customers the cost of remedistion that Duke
voluntarfly chose to incur, and that were not necessary for the provision of gas services,
Therefore, Kroger contends that the costs would be recovered from Duke's sharcholders
and not the customers. Moreover, Kroger advoates that Duke could have, and should
have, chosen to remediate the sites in 1980 when it first learned of the need for
remediation, at the time CERCLA was enactsd, or when Duke began attirmatively
reviewing the MGP sites in 1988, Had Duke requested to pass these costs on eardier, #
would have been more likely that Tuke would have been collecting the costs from
customers that actually received manufactured gas services. Instead, Duke waited 30
yuars 1o begin remediation; thus, passing the burden of remediation costs onto customers
that are unlikely to have received any benefits from the MUPs, According to Kroger,
customers shonld not be responsible for the cost to remediate land that 15 owned by the
shareholders, is not used and uwseful in the provision of service o current customers, and
has never been used and useful in the provision of gas service o Duke's customers,
{Kroger Br. at 2, 6.7, 10,

ii. Conclusion - RO 498, 15(A W1 - Used and Useful

RC. 4908 15{A)(1) provides, in part, that, when fixing and determining just and
reasonable rates, the Commission shall determine “ftlhe valuation as of the date certain of
the property of the public utility used and useful in rendering the public utility service.”
Staff and the intervenors primarily foeus their review of the MGP remediation costs and
E.C. 4909.15 on the perimeters for determining whether the sites were used and useful as
of the date cevtain in the test year. However, contrary fo the positions espoused by Staff
and the intervenors, the Commnission views the recovery of the MGP costs proposed by
Duke in these cases a3 separate and unigue from the determination of used and useful on
the date certadn wtilized for defining what will be included in base rates for rate case
PUFPOSes.

Likewilse, we find the Commnission’s decisions in Obie Edison T and (o Edison 1 are
not dispositive of the resolution of MGP cost recovery issue in these cases, as the facts of
the Ohio Hdison cases and the instard cases are distinguishable. As pointed out by Duke,
the issues in both the Chio Bdison | and Obic Edison 1T cases pertained to the recovery of
expenditures for the maintenance of an existing plant that was not providing service o
customers and a generating placd that was no longer providing service 1o customers.
Conversely. In the instant cases Duke is requesting recovery for environrnental clean-up
costs for real property that had been used and useful for the production of manufactured
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gas for the benefit of the customers of Duke and its predecessors, in compliance with both
faderal and state rules and regulations.

There is no disagreement on the record that the sites for which Duke seeks cost
recovery must be cleaned up and remedisted in accordance with the directives of
CHRULA. There Is also no dispute that Duke had MGP operations, and still has wiility
operations, on the East and West End sites, indluding, but not limited tor underground gas
mains andd pipelines; & gas operations center; storage, staging, and employee facilities;
sensitive utility infrastructure; and propane facilities. Moreover, for the East Bnd site, a
residential development Is planned adjacert to the site, and, for the West HEnd site,
comstruction and relocation of facilities resulting from the Brent Spence Rridge Corridor
Project is necessary. Therefore, in Hght of the circumstances sarrounding the two MGP
sites in question and the fact that Duke is under a statutory mandate to remediate the
former MGP residuals from the sites. the Comumission finds that RO 4909.15(A31) and the
used and useful standard applied to the date certain for rate base costs is not applicable to
our review and conskleration of whether Duke may recover the costs associated with its
nvestigation and remediation of the MGP sites. Therefore, it is not necessary for the
Cormomission to determine if the MOP sites would be considered used and useful under
R 490915,

<. R 8908 150AY4) - Cost of Rendering Public Uhlity Service

i, Argvments by Partes

Consistent with the order in the Duke Deferral Case and RC. 4909.15(AN4), Duke
argues that it is entitled to full recovery of the reasonably ircurred MGP expenses through
utility rates. Pussuant to RC. 4909.15, in traditional rate applications, the Commission is
to establish just and reasonable rates for jurisdictions] sexvice, subject to the following
series of determinations: the valnation of the utility’s property in service as of a date
certaing a falr and reasonable rate of return on that investment; and the expenses incurred
during the test vear. According to Duke, these are three separate amd distinct
determinations and the last item, the expenses incurred by the public utility, concerns the
costs to the utility of rendering public utility service. Moreover, RO 4509.154 states that,
in fixing just. reasorable, and compensatory rates, the Comunission is o consider the
management policies and practices, and organization of the utility. Duke notes that the
Comumission may disaliow O&M expenses that were Incrred pursuant to management
policies or administrative practices the Commission considers imprudent. Duke asserts it
uridertook to comply with applicable environmental regulation by remediating former
MGP sites pursuant 10 a well-reascned and efficient provess. Such environmental cleanup
expensss are a normal and necessary cost of doing business. These costs are necessary in
order for Duke to stay in husiness and comply with currerd envirormental laws and
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regulations; thus, they are part of providing current service and are properly recoverable,
Therefore, Dulee argues it is ecditled to full recovery. (Duke Br. at £6)

Staff responds that the Duke Deferraf Case has no bearing on whether the costs are
recoverable, noting that the Supreme Couwrt has held that the Comunission’s grant of
deferral authority has no bearing on whether the utility is entited to rate recovery. Elyrig
Foundry Co. v, Pub. L6 Comms, 114 Ohio 583d 305, 308, 871 N.E.2d 1176 (2007}, (Staff Br.
at 32-33.) OCC/OPAE agree that the Order in the Duke Deferral Case did not guaraniee
that Duke will be authorized to recover the deferved costs (OCC/ OPAE Br. at 50,

In response, Duke points out that, in Conswmers” Counsel v, Pub. UL Comm., & Ohio
St.3d 405, 408, 453 N.B.2d 584 (Consumers’ Counsel 1983), the Bupremes Court affirmed the
Comerdssion’s Order allowing amortization and recovery of a depreciation deficiency,
noting that a depreciation reserve Is an expense item and a cost fo the utility of rendering
the public utility service; thus, allowing recovery outside the test year. Therefore, Duke
surinises that the test year concept is appropriate when used to evaluate O&M expenses
directly related to plant-in-service, but not when constdering expenses not divectly related
to the O&M of utility plant, ¢.g., remediation expenses that have been deferred. (Duke
Reply Br, at 8-9.3

Columbia disagrees with Staff and OCC, stating that Duke’s MGP expenses are
normal and recurring and distinguishes the Supreme Cowrt’s decision in Consumer’s
Counsel 1881, Colunbia states that the Suprems Couri later Hmited it holding in
Consumers” Counsel 1983, stating that, In Consumers” Coumsel 1981, it reversed the
Commission’s decision, because the Commission atternpted to transform a major capital
investment that had never provided any utility service to customers into an ordinary
operating experse under RO 490935(A)4), with no statutory authority to do se.
Columbia argues that such is not the situation with Duke’s request o recover the MG
expenses in these procesdings. Moreover, Columbia points to the Comunission’s decision
in Decommissioning Costs of Nuclear Generating Stations, Case No. 87-1183-EL-COL, Entry
{Aug. 18, 1987} at 94, for the determination that the costs of performing rnuclear
revnediation on a facility that Js no longer used and useful is a normal cost of providing
glectric service. Likewise, Columbia asserts that Duke's expenses for remediating past
MOGP sites after those sites are retied should be considered normal costs of providing gas
service. {{olumbia Reply Br. at 3-4, 7.9}

GCHC/CBT emphasize that the recoverability of operating expenses is grounded in
R 4909 15(A)4), which requires that, in order to recover the MGP costs, they must be
attributable o public utility service rendered for the test period, ie., calendar year 2012,
However, GCHC/UBT argue that the expenses for which Duke secks recovery were
incurred decades earlier and were not caused by Duke’s provision of gas utility service
during the test period; thus, the costs are not recoverable under the ratemaking formula.
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GUHC/CBT offer that Doke’s exponditures would have been veguired imvespective of
Duke’s current Hnes of business; therefors, the costs are the resporsibility of the
sharehclders and not the radepayers. {GUHT/CBY Be. at 56) OMA agrees that it is
fundamentally inequiteble and contrary to precedent to shift responsibility for such costs
fromn investors o ratepayers {(OMA Reply Br, at 4).

Columbia asserts that the argument by GUHC/CBT that the expenses are not costs
of remdering public utility service is contrary 1o the Commission’s rules and procedures.
Hor exarnple, Columbia notes, and Duke sgrees, that certain expenses, such as ncome
taxes, customer service fxpenses, pension costs, uncellectible expenses, corporate
compiance, Commission and QCC maintenance fees, and payroll, are categories of
expenses incurred by companies not in the public utility business that are recoverable as
legitimate business expenses. Mothing in the rules or statute limit a public wdlity to
recovering costs of service that are unique o public utility companies. In fact, Duke notes
that both the law and Commission precedent recognize these allowable costs sapport the
ability of the Company o remain In business ardd to continue to provide utility service to
custorners, {Columbis Reply Br. at 6; Duke Beply Br. at 5-6.)

GUHC/OBY hurther state that Thke hos not demonstrated that the MOP costs 3
expended were the result of providing past utility service, GUHU/CET explain that, in
1809, Duke's predecessor, which awned the MGPs, was not a2 regulated willity, as the
Commmission did not have jurisdiction over gas utilitles until 1911 with the passage of HLE.
325 that emacted G 6142 GUHC/CRT point owt that these MOP sites were
contaminated many years before Duke's predecessor was 2 public wiility. GUHEC/CRT
argue that curvent utility custormers do not benefit from the past operation of the MGP
sites; the customers who received manufactured gas at the time the MGPs operated did.
in the view of GUHC/CBY, current retepayers ave not the insurers of Duke's legacy
environmendal respensibilities and should not have to pay for past problems when they
did not cause or berefit from the service provided. (GUHC/CBT Br. at 6-8; GCHC/CBT
Reply Br. at 7)) In response, Columbia states that GCHC/UBT have missed the point that
the past public utility operations of the MGF sites is not the basis for Duke’s request for
recovery in these cases; rather, Duke Is requesting recovery of the cwrvent-day
environmental remediation costs of operating and maintaining its business.  {(Columbia
Reply Br. at 5-6.)

L0 argues that it would be inequiteble for customers 1o be held Halle for the MGP
site remediation costs when they did not benefit from the sale of the MUP by-products;
rather, it was the shareholders who benefitted from the operation of the MGPs through the
zale of the manufactured gas by-products. Moreover, OCC/OPAR and Kroger agree that
collecting MGP-related costs from customers would be inequiteble because # would
permit Duke’s shareholders to profit froma the use of the MGPs in the past, while avoiding
ary of the business risk associated with the past use of the plants. QCC/OPAE refer to
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Comsumers’ Counsel 1981 for the proposttion that, absent explicit stattory authorization,
the Commission “may not benefit investors by guaranteeing the full return of their capiial
at the experse of rate pavers.” Kroger agrees Duke s not entitled o recovery under RO
4509.15{A)4], because the statute is designed to allow for recovery of normal recurring
expenses and Duke has admitted that these are one-thme nonwecurring costs. {OCC Br. at
14-18; Kroger Reply Br. at 8, 12-13.)

Kroger asseris that the remediation costs should have been included in the rates at
the time the MGPs were in operstions. According to Broger, Duke’s failure to realize the
exvironmental impacts of its plants when they wers In Operations cannot be compensated
for through an incresse to cwrrent customers’ rates, as thet constittes retroactive
ratemaking, which is prohibited by law. (Kroger Reply Br. at 12213

In addition to being consistent with the lew, Duke argues that recovery of the MGP
expenses i congistent with the public imderest by encowraging the uiility o conduct
prompt and thorough investigations and cleanups of environmental conditions at MGP
sites t0 resolve lability and to protect public health and the environument. Duke posits that
the state of Ohic has expressed strong public policy encouraging clearup of congaminated
sites by, among other things, enacting the VAP and providing lnwentives for use of the
VAP, {Duke Br. at 21-22) OCC/OPAE belleve the public interest would be served by
sparing customers from paying for Duke's deanup, stating that Duke's argumenis are self.
serving and unsubstantiated in Jaw or fact {OCT/ OPAE Reply Br. atr 31}

Duke asserts that dendal of recovery of ressonably incurred costs could have
adverse consequences, including: resuliing in adverse cvedit guality for Duke; calling to
guestion the Comamission’s previous decisions granting deferral authority; and putting
Chio in the distinet minority of states on this izsue, thus, placing Ohin's reputation for
constructive regulation at risk.  Duke understands that 3 Commdssion order granting
deferral authority does not guarantes recovery of such expenses, because the Comrnission
may, at a later date, examine the prudence of the actual costs incurred. However, Duke
asserts that a deferral order from the Comunission hes meant, and should mean, that the
type of vosis at issue are indeed recoverable, and will be recovered upon the requisite
showing. {Duke Br. at 23

Puke and Columbia assert that the Smif's position is confrary to the positions and
decisions in other states, noting that many states permit the recovery of deferred
remediation expenses, as long as the expenses are prudently and necessarly incurred
{Duke Br. at 18-14; Columbia Br. at 13-14). Kroger responds that the cases in other states
cited by Duke involved situations where the public utility had been formerly ordered or
mandated to cleanup their sites; conversely, Duke’s remediation in thess cases is
voluntary, Thike has no legal mandate. (Keoger Reply Br. at 811} Duke responds that
there is nothing voluntary about the obligation to remediate an MGP site where lability
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exists for the conditions present at the site; the only voluntary thing sbout this situation is
how to address the obligation {Duke Beply Br. at 133, GUHC and OCC/OPAE also note
that decisions in other states ave not determinative arder Ohdo law {GCHC Reply Br. at 3-
4; OO/ OFAE Reply Br. at 1719, 21-29),

Columnbia offers that the Comunission can, and has, freated the amortzation of
previously deferred expenses as test year expenses under RO 4809.15(A)4), cifing
Consumers” Cormpel v, Pub. UL Comm., 58 Ohdoe 5t.2d 108, 116, 288 W E24 12370 (1979 In re
Tolede Edisom (o, Case Noo 95-299-BEL-AIR, Opinion and Order {Apr. 11, 1998} In
addition, Columnbia polnts out that, in In re Columbus Southern Power Co., Case No. 11-351-
EL-AIR, ef al, Opindon and Order, (Dec. 14, 2011) (CSP Rafe Case), the Commission
approved a stipulation thereby authorizing recovery for six different pools of regulatory
assets that were established years before the C5P Rate Ugse in 2011, The U5P Rate Cuse
stipulation provided that the deferrals would become a cost of service; thus, becoming
part of the test-year expense, wasler RO 4909, 15(AK4), in a future distribution rate case,
and would be recovered through a rider. (Columbia Br. at 5-10.)

. Conglusion - BC, 490935(ANE - Cost of Rendering
Public Utility Service

R.C 490915 AY4) provides, in part, that, when fixing and determibning just and
reasonable rates, the Commission shall determine "{tfhe cost to the utility of rendesing the
public uwtility service for the test period.” Upon consideration of the arguments submitted
by the partes in these cases, the Commission finds that thiz is the section of the Ohio
Revised Uode that iz relevant to our delermination of whether Duke & permitted to
recover the MGE investigation and remediation costs through Bider MGP in these cases.
Contrary o the opinions of Staff and the intervenors, we find that the determinative factor
is whether the remediation costs, which were deferred by Duke and amortized to expense
during the test year in accordance with our decision in the Duke Deferral Case, are costs
incurred by Duke for rendering utility service and, thus, costs that may be treated as
expenses incurred duwring the test year, In avcordance with EC. 490915 A)4). We do not
agree, however, that the Commission's mere approval of deferral authority, In and of
itself, elicits an affirmative response to this question, as Duke and Columbia would have
us find. Rather, it is still Duke’s burden in thess cases to prove that the costs that have
been incurred and deferred, are costs that were incurred for rendering utility service and
were prudent.

Upon gur review of the recard in these cases, we find that Duke has supported its
claim that the remediation costs ncwrred on the Hast and West Bnd sites were a cost of
providing utility service. Duke has substantiated, on the record,; that the remediation costs
were a necessary cost of doing business as a public utility In response to a federal law,
CERCLA, that imposes Hability on Duke and #is predecessors for the remediation of the
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MGE sites. Not only is Duke legally obligated to remediate these sites as the owner and
operator of these sites, but it s undisputed on the record that Duke has the soriess)
obligation o clean up these sites for the safety and prosperity of the comununities in those
areas and in order to maintain the usefulness of the properties; therafore, these costs are a
current cost of doing business.

While the Commission findg that recovery in this context i permissible under the
statute, we conclude that recovery of incurred costs should be limited io 2 reasonable
timeframe commencing with the event that iriggered the remediation efforts mandated by
CERCLA and ending at a point in time where remediation efforts should ressonably be
concluded. We belleve that such determination of said timeframe is essential and in the
public interest, and will provide certainty that the remediation will be carried out in a
responsible and expeditious manner by the Company and its sharcholders, so that
recovery through Rider MGP will be finite. In determining the appropriate timeframes o
inpose for the recovery of the MGP remediation at these sites, we note that it is
urelisputed that Duke became aware of the changing conditions at the Bast and West End
sites in 2006 and 2009, respectively (Duke Bx. 214 at 17}, Thus, it was in 2006 and 2009, for
the East and West End sites, respectively, that Duke’s remediation resporsibilities urder
CERLA became prevalent.  Because we have determined that recovery of the cosis
ineurred at these sites, due to the federal mandates imposed by CERCLA, are permitted in
accordance with the Ohio Revised Code, we conclude that the commmencement of the
potertial recovery period should be Janwary 1, 2006, for the Bast End site, and Jarary 3,
2009, for the West End site. In the Duke Deferral Case, we authorized Duke to defer on Us
books the costs incurred for the remediation costs beginning Janusry 1, 2008, with the
caveat that we would determine what costs would be recoverable at the time Duke sought
such recovery. Therefore, based upon the record in thess cases and the commencement of
the applicability of the CERCLA mandate on these sites, we find that Duke should be
permmitied o recover the MGF remediation costs for the Bast End site commencing lanuary
1, 2008, However, In light of the fact that the CERCLA mandate was not triggered for the
West Hndd site until 2009, recovery of costs for that site should be permited beginning
January 1, 2008, Therefore, the requested amount for recovery of costs incurrad in 2008 on
the West End site should not be included in the amount of costs to be recovered through
Rider MIGE pursaant to this Order.

In addition, we find the Intervenors’ argument that the shareholders should bear
some of the responsibility for the remedistion costs persussive, in that the corrying rosts
should not be borne by the ratepayers. The record clearly reflects that the contaminstion
of these sites has been prevalent for many years. While we agree that federal and state
laws, as well as public policy, dictate that these sites st be remediated as part of the
pablic utility service provided by Duke, we also find that it is incumbent upon the utility
w commence s investigation and remediation, and request for TRCOYETY I A Hmely
manner, s¢ as o minimize the altimate rate burden on customers,  Thevefore, given the
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circwmstances presended in these cases and the decades-ong contamination that
necessitated these utility costs, we find it appropriate o deny Duke's request for recovery
of the associated carrying charges.

With regard {0 the purchased parcel located to the west of the western parcel of the
East End site, we find that the record does not support a recovery of the $2,351,580 Druke is
requesting be Inchuded in Rider MGP. Duke failed to prove, on the record, what, if agvy, of
‘this purchased parcel was, or ever had been, used for the provision of mamafactured gas
or utiity service for the customers of Duke or #s predecessors. Rather, the record
indicates that, while the nine-acre purchased parcel may have been lmpacted by the
formner MGP operations, only & small portion of the parcel may have been associated with
the actual MGP property originelly owned by Duke and its predecessors {Tr. I at 342).
While it may be that a portion of this purchased parcel was formerly part of the MGP,
Duke hag failed to provide sufficient evidence on the record fo distinguish the portion of
the parcel that had been MGP-related from the portion that had never been related to the
MGFs. Thus, when applying the requirement for recovery set forth in B.C. 4909.15{A)4),
we are not willing to entertain Duke’s unsubstantiated request for recovery of costs related
to property has not been shown on the record in these cases to provide, either in the past
or in the present, utility services that caused the statustorily mandated snvironmential
remediation.  Moreover, the record reflects that the requested 52331580 amount
subrmitted by Duke for recovery relates to the price Duke paid to purchase the property
fromn & thivd-party and not o the statutorily mandated remediation efforts. Therefore, we
conclude that the requested $2,331,580 associated with the purchase parcel on the Hast Bnd
site should not be included in the amount of costs o be recoversd through Rider MGP
approved by the Conpadssion tn this Order.

Accordingly, the Commission finds that any prudently incurred MGP investigation
ard remediztion costs related to the Fast and Weast End sites, less costs associated with the
purchased parcel on the East Bnd site, the costs incurred in 2008 on the West Bnd site, and
all carrying costs, should, in accordance with RO 490%15(AM4), be considered costs
incurred by Duke for rendering utility service and be treated as expenses incurred during
the test year.

d. RO, 4908154 -« Prudently Incurred Costs

i, Arguments by Parbies

Pruke witness Bednarcik asserts that the actions taken by Duke st the Fast and West
End MGP sites were prodent and reasonable, and designed to resclve the environmental
lability and mitigate future visk o the Duke, ratepayers, sharehelders, and others {Duke
Bx. 214 st 3} According to Ms. Bednarclk, Duke employs o numbser of procedures to
ensure that the scope of deanup work is appropriate and the cost reasonable. When
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determining the most prodent course of action for investipation and remedial work, the
withess states that Duke worked with the Obdo EPA CPs and an environmental consultant
o evaluate different options based on cariterds, including: complionce with environmental
regulations, best practices, feasibility, corstructability, safety, prior experience, and cost.
Duke bullds these considerations into #ts request for proposals (RFPs) for the larger
retedial actions. Duke solicits bids from envivonmental/ engineering corsulting firms
that have a proven history of working on MGF sites. The mirdmun ranmber of bidders for
every REP is thyee; howevey, for the Ohio MGF sites, Duke solicited bids from at least five
firms. Inifially, the bids are reviewed on their technical merits, das to the complex and
techrival nature of the work, and not on the cost) after techndeal soreening, costs ave
evaluated. Ms. Bednarcik explains that the nature of environmental work requires
flexibility; thus, when issues arise, changes to the scope of work are evalusted using the
same oriteria used with the RFP.  To ensure that these changes do not become
opportunities o inflate costs, during the REP process, the bidders must provide rate sheets
staling costs, £.2., on a perfoot basls, for additional scope items that typically occur on
MGF sites. During the initlal review of bids, the evaluation ronsiders the cost-per-hour for
the different levels of professionals working on the project, the anticipated breakdown of
junior and senior personmel, mark-ups on subtoniractors, and the per-unit rate for
individual items, eg., per diems and construction traflers, Changes to the initial scope of
work require approval of Duke. Therefore, Duke representatives are activély involved in
all aspects of work and, among other things, Duke employs an on-site remediation
construction manager, (Duke Be 21 at 30-35; Duke Bx. 214 at 4142 Tr. T2t 2112212

With regard to subcontractors, Ms. Bednarcik notes that the majority of them are
managed by the environmerdal consultant. Subcontractors with lazger scopes of work
reqquive the environmental consulant o asoliclt multiple bids and Dhuke most be included
in the decisionqmaking process. In addition, there are & number of subrontractors that
Duike directly contracts with because of the nature of the work or preferred pricing
agreerments. Mz, Bednarcik states thas there are limited instances where Duke awards a
suie-source contract; this typically happens only if a specialty contractor is needed, e.g., the
vibration mondtoring contract for the East Bnd site. Ms. Bednarcik went on o describe, in
detall, the specific steps taken on both the East and West Fnd sites to snsure the
reagonableness of costs, {Dake Bx, 31 a8 23-28

Moreover, Duke witness Bednarcik submits that Duke participates in a runmber of
utility groups that share best practives and remedial strategios and in national conferences
an the investigation and remediation of MGF sites. For exarple, she notes that the MGP
Consortium, whose other members Include 28 utilities, including Columbia and
FirstEnergy, mests three times a year lo discuss case studies on the remediation of MGPF
sites, {Duke Bx, 21 st 28) Ms. Bednarcik also mentions that she s aware of a few
municipalities that own MGF sites and that participate in MGP groups to share
information, ¢.g., the North Caroling MGF group (Tr. 1 at 2611 In addition, she states that



Afiachment A
Fage 82 of 80

13- 1685-GA-AIR, et gl 2

Dhike, as well as FirstBnergy, AEP Ohio, and Columbila are members of the Hlectric Power
Research Institote Prograre 53 Manwfactured Gas Plants, where the members mest
regularly to share information on investigation and rermedistion of MGP sites.  She
emphasizes that, based om her participation in the industry groups and national
conferences, the work being conducted at the Duke MGP sites is consistent with the
practices undertaken by other utilities. (Duke Bx. 21 2229

Duke submits that iis management practices, decisions, and activities velated fo
investigation and remediation of its MGF sites have been reasonable and prudent in all
respects. Duke states that prudence in the context of utility ratemaking is defined as what
a reasonable person would have done in lght of the conditions and circumstances that
were known or reasonably should have been known at the time the decision was made,
citing Cincinngti v, Pub, U, Comm., 67 Ohdo St.2d 523, 620 N.E.2d 826 {199%), {Duke Br. at
26273 Duke witness Fiore, an Ohio EPA CP, advises he reviewesd the documents for both
the East and West End sites, and he finds that the investigation and remediation work
conducted at these cites have been prudent and reasonable, and in conformance with VAP
regulations {Thuke Bx. 26 at 20},

hs. Bednarcik asserts that Duke’s decision to proactively address and correct the
conditions at these two sites is the responsible and prudent thing to do, and s inv the best
interest of Duke's shareholders and customers. According to the witness, being reactive
and waiting untll there is an enforcement action mandating cleanup, could result in Duke
being forced to cease or curiall operations, or in Duke being forced to conduct remediation
it a manner that may adversely affect operations at the site, thereby tmpaciing Dhike's
customers. {Duke BEx. 214 at 34-35.)

Duke witness Bednarcik testifies there are no documents for the Commission to
review and she believes that it would have been an impradent wse of funds to oreste such
docimentation, as it could be very costly {Tr. I at 215.238), OCC/OFAE allege, and
Kroger agrees, that Duke has not met its burden of proof to demonstrate the
reasonableness and pradence of Bs MOP costs, stating that Duke has offered no
documertation, analvsis, explanation, or testimony into evidence that documents the
decision-making process supporting the remediation options chosen.  QUC/ORAE note
that rone of Duke’s witnesses offerad any analysis of altermetive remedial options
available to Duke o the cost differential for the different remedial actions. In that Duke's
witnesses failed to provide any substance regarding the diffevent alternatives and the costs
of such aliernatives, QCC/OFAE muaintain that such testimony has no valoe in terms of
the Commission’s review of the prudency of the costs for remediation at the MGP sites,
OCC/OPAE emphasize that OCC witness Campbell discusses the range of remedial
options at length and poinds to specific VAP standards in addressing the available
approaches to remediation. (OOC/OPAE Br. at 25, 28.29, 32-34, 36, 36, 42.43; Kroger
Reply Br. at 16} For example, OCU witness Campbell states that Duke sither excavated or
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solidified roore TLM and OLM than # needed to under the VAP, In addition, Dr.
Campbell notes that he did not see documentation of any sort of analvsis for alternative
rernedial actions, He stafes that, while the YAP does not require such analysis, prudency
does. {Tr. TV at 962-954)

In response to these assertions, Duke states that the infervenors have failed ko
identify any status, regulation, or other authority requiring Duke to have created such
documentation. Acdording to Duke, to engage in such 2 rote exercise would have dore
nothing maore than inowr additional significant costs 1o record what Duke’s experiencesd
MOGF remediation team already knew, based on the conditions at the sites. Duke attests
that the process it followed was both comprehensive and reasonable, as svidenced by the
record in these proceedings. Moreover, Duke emphasizes that it made its decision-making
avaiiable for significant scrutiny by the Commission and the parties, through discovery,
testimony. and the hearing. {Duke Reply Br, at 20,

QHC/ OPAE assert that Duke fadled to provide proper oversight of the remediation

OCC/OPAER state that, as Duke witness Bednarcik testifies, the remediation activities did
not result In a written report to document the provess that resulted In the budgst, other
than the annual budget itself. Further, there were no written actual, versus budget,
variance reporting to Duke's management; all discussions converning variances with Duks
management were done verbally, {OCC/OPAE Br. at 44-45; Tr. T at 251-252, 254

OUC/OPAE cite to CGEE for the standard used by the Commission in determining
pradence.  In CGOE, the Supreme Court states that “[a] prudent decision is one which
reflects what & reasonable person would have done in lght of conditions and
chroumstances which were known or reasonably should have been known at the time the
decision was made. The standard contemplates a retrospective, factual inguiry, without
the use of hindsight fudgment, Into the decision process of the utility’s management”
According to OCU/OPAE, application of this pradence standard should result in a
significant disallowance in Duke’s request to collect MGP costs. (OUC/OPAE Br. at 52.)

i, Conglusion = RO, 4508 154 - Prudently Incurred Costs

Pursuant to RO 4900154, in fixing rates, that Cormunission may not allow Q&M
expenses to be collected by the utility through management practives or sdministeative
practives the Commissions considers imprudent. In arriving at our decision in these cases
w are windful of Ie re Duke Energy Ohin, Inc., 131 Ohio 5t3d 487, 567 N.E.2d 201 (2012),
wherein the Suprerag Court recertly found that it Is the uHlity thet has o "prove a positive
point: that its expenses had been prudenily incurred.”
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Az evidenced by the thouwsands of pages of testimnony and transcripis in these
matters and our detailed review of the evidence in this Order, the Comwission has done
itx due diligence to ensure that our wltimate decision Is factuafly based and supported by
the evidence hevein. We find thet the record substantiates that Duoke made reasonable and
prudent decisions by acknowledging its Hability under state and federal law for the
environmental conditions at the MGP sites; pursuing recovery of remediation costs by
other potentially responsible third parties and Insurers; acknowledging the changes in the
use of the properties and adjacent propertizs in 2 tmely manner; utilizing the Ohm EFA's
YAF in & proactive menner; smploving a VAP CP, as well as environmental and
engineering consultants; and presenting MGP experts, including the Ohic EPA's VAP (P
that is working on one of the sites, at the hearing to explain and support Duke’s claims. In
addition, the record reflects that Duke considered remediation alternatives and, in fact, has
incorporated various enginesring and institutional control measwres mentioned by the
intervenors in its remediation plans. Moreover, in selecting contractors, Duke has
obtained competitive bids for the major phases of the work at both the Bast and West Bnd
sites and has an appropriate process in place to soliclt expertenced qualified contractors,
and manage the cost of changes to the initial scope of work due to discoveries in the feld.

The intervenors question the level of remediation emploved by Dube and record
evidence presended by Duke to support its proposal by presenting their pwn experts in the
field of mwmﬁmﬁm&i remediation, In an effort o idlustrate potentially less costly
remediation alternatives. However, the record in these cases reflects Hwt the witnesses
presented by the intervenors did not have expertise with regard to the Ohio EPA's VAP
and the associsted rules and regulations, and, uniike Duke’s sxperts, the intervenory
witnesses did not have the in-depth, firsthand knowledge of the MGP sites at jssus. As
pointed out by the infervenors, there were no documents presented by Duke o attest to
the decision-making process of the Company In determining the course for remediation;
however, the lack of documents does not, alone, render the totality of the record evidence
rwlecisive on the prudency of the process. In fact, Duke presented expert witnesses who
were subject to discovery, as well as extensive, and at times pointed, cross-examination,
We believe that Duke's witnesses provided ample information on the process 1o support a
conclusion on prudency in theses cases,

In balancing the weight of the evidence presented by Duke against the opposition
submitted by the intervenors on the issue of the level of remediation sfforts and the
prudency of the costs thereto, the Commission Snds that Duke has sustained is burden o
prove that the MOP investigation and remediation costs for the period of January 1, 2008
through December 31, 2012, for the East End site, and for the period of Jarmary 1, 2009
through December 31, 2012, for the West End site, were sppropriate and prudent, in
accordance with RO 4502154, Accordingly, Duke should be permitted to recover the
proposed $62.8 million, less the $2331,580 for the purchased parvel, the amount requested
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for costs incwrred on the West Fnd stte in 3008, and all carryving costs, as set forth
- g
praviously.

&, Credits to Rider MGP

. Arsuments by Parties

Duke witness Bednarcik offers that Duke is pursuing other means of funding the
remediation at the Hast and West End sites. For example, Duke has given notice to the
insurance carriers that hold pelicles with Duke or its predecessor companies during the
period of time when the MGPs operated or during the twe when damages due to the
MOPs oocurred, to the extent such policies and carriers have been identified. In addition,
Duke continues to research to determine if there are other potentially responsible parties
for the conditiors of the sifes. Ms. Bednarcik indicates that, based on the research,
Columbia Is g potentially responsible party.  In addition, Duke has evaluated whether
additional sources of federal or state funding were gvailable for financing some or all of
the remediation, including the EP'A Brownfields Frogram under the American Recovery
aned Reimvesiment Act and the Clean Ohbic Fund Program, Assistance and Revitalization
Funds. Unforhumetely, based upon certaln restrictions these programs are not available.
{Duke Ex. 214 21 31-33)

Duke witness Margolis believes that Duke’s strategy to pursue rate recovery,
insurance recovery, and cost recovery from potential responsible parties is prudent and
reasonable.  However, he points out that, while CERCLA provides that partes that
cleanup sites consistent with CERCLA may bave a right to pursue other potentially
responsible parties for cleanup costs, this process can be very Btigious, costly, and time
consuming. There Is significant uncertainty that pursuing other potentially vesporsible
parties will ultimately result in the recovery of any meaningful amount of response costs,
Mr. Margolis believes that pursuing other parties responsible for MGP sites, whose
operations go back many years, is even more difficult because evidence is often fmpossible
to find and the other parties may not be in existence or have any assets. {Duke Fx. 2% at
13183

Mr., Margolls explains that recovery of environmental remediation costs under
modern general copmmercial Hability policies, since 1985, may be difficalt, because many
policies exclude coverage for environmental remediation costs. In addition, for old sites,
Hxe MGPs, identifying any insurance coverage of such costs may take significant time and
expense and, even i found, the policies may have small coverage limits because of the
perice in which they were issued. Finally, the insurance companies that issusd the
policies may no longer be in existence and, ¥ they are in existence, they may fight the
chaim end have no incentive 1o pay. {Duke Bx. 23 at 14415)
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OCC recommends that, i recovery is permitted, any insurance policy proceeds and
third-party Hability recovery be applied f the MUPwelated comts, before they are split
between the customers. OCC witness Hayes suggests fhat Duke be required to document
ite efforts to collect MGPrelated investigation and remediation costs from fnsurance
policies and predecessor owners, such as Columbia, and s collection efforts should be
subrect to review in 2 fubure proceeding in which 5 rernediation costs are reconciled with
e recoveries, (OO0 Bx. 14 at 3940} To the extent the sums collected exceed the amount
recoverable from customers, including any costs Incurred in reslizing such insurance
proceeds, OCC/OPAE state that Duke should be permitted to retain such amount to offset
its share of site assessment and remediation costs (OCC/OPAE Br. at 95),

I response fo Duke's objection that Staff does not take into consideration the
Company’s costs In pursuing insurance claims, Staff witness Adkine notes that Duke has
failed to show that the costs Duke seeks fo recover are Incremental to what s Included in
base rates for labor expenses and staff attorney, Insurance specialists, and other persormel
resources (Staff Ex. ¢ at 253), Likewise, Staff recomimends that proceeds from any nsurance
policies be, at least partially, credited against the total cost to recover from ratepayers
through Rider MGP. SBteff recommends that Duke be directed to use every effort to collect
all remediation costs available under its insurance polivies.  Staff believes that any
proceeds paid by insurers for MGP investigation and remediation should be split between
shareholders and ratepayers, covumensurate with the proportion of MOGP costs paid by
ratepayers, until customers ave fully reimbursed. The insurance reimbursements Duke
makes o ratepayers should be net of carrying costs that Duke is entitled to vetain pursuant
to the Duke Deferral Case. Moreover, Duke should pay customers an interest rate that is
finked to customers, not Duke, ie, the rate that Duke provides to customers when
refunding customer deposits held more than 180 days or not less than three percent, in
accordance with Uhdo AdmCode 42011 17-05{B){4).  (Staff Bx. 1 at 47; Staff ¥, & at 23)
Kroger and OMA agree with Baff's recommendation (Kroger Br. at 12-13; OMA Reply Br.
at By

Duke agress that it should actively pursue potential recovery of costs from third
parties; however, the Company asserts that such pursuit should not delay its recovery of
the incurred costs for complying with existing environmental mandates (Duke Br. at 55},
Duke accepts Staff's recommendation as falr and ressonable, with the caveat that only
proceeds, net of costs to achieve those proceeds, £.g., litigation costs, be credited, ‘With this
same caveat, Mr, Wathen states that any third-party recovery would be handled in the
pame way. Furthermore, Duke witness Wathen states that, 1o the extent the proceeds
selate o any MGP costs that the Comunission disallowed, Duke is under no obligation 1o
use these proceeds to offset the Rider MGP revenue requirement. However, he states that,
to the extent any costs are being recoverad from customers and Duke gets proceeds related
to those costs, Thike would net oul any incremental litigaton cosis and reduce the
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regulatory asset by that amount to be recovered from customers in the furure. (Duke Fx.
190 a1 6; Tr. 11 21 780781, 788)

) Conclusion ~ Credits to Bider MGP

The Comnission agrees that Duke should continue to use every effort to collect all
resnediation costs available under its insurance policles, and Duke should continue to
pursue recovery of costs from any third parties who may also be statutorily responsible for
the remediation of the MGF sites. We find that any proceeds paid by insurers or thivd
parties for MGP investipstion and remediation should be wsed io reimburse the
ratépayers. The Compaission also concludes that any proceeds returned to ratepayers
should be ret of the costs to achieve those proceeds, e.g, litigation costs. In crediting any
provesds back fo the ratepayers, the Commission finds that no interest rate should be
added to the credit Finally, we agree that, to the extent the proceeds collected from
insurers and/or third parties exceed the amount recoverable from ratepayers, Dhuke
should be permitted to retain such amount,

7. Amortzation Period

a. Arguments by Parties

Statt recommends that Duke be permitted to recover 36,367,724 in rernediation costs
through Rider MOGP over a thres-year period, indluding carrying costs set at the fong-term
debt rate approved by the Commission in these cases. The costs would be allocated to
customers porsuant o the customer rate allocation adopted in these cases. Staff witness
Adbins states, however, that, if the Commission authorizes Dake o recover significanily
more MGP expenses than recommended by Staff, the amortization pericd should be
longer than three years to avoid rate shock., ¥ Duke s perapitted to recover $62.8 million,
Staff recommends an amortization period of 10 vears, (Staff Foo. 1 at 4647 Staff B, 6 at 25
Tr IV at 917, Staff Br. at 343 OMA agrees that any recovery granted be amortized over a
period a time that is appropriate fo minimize the impact of the increase on ratepayers
{OMA Reply Br. at B

OLC notes that, while Duke’s proposal for a three-year amortization period s
based on the Company’s assumption that three years is the approximate time expecied
between rate cases, thers is no justification for choosing this perlod. (OO asserts that,
given the potential magnitude of deferred MGP costs that customess may have to pay, the
one-time nature of these costs, and the fact that the costs relate to the dean-up of plants
that operated decades ago, an amortization pericd of at least 10 vears would be
appropriate. According to OCT, to impose the significant costs of remediation of the sites
over a shorter period of time would be unreasonable. (OCC Bx. 13, At at 5 Kroger
witness Townsend agrees that any MGP costs approved for recovery should be amortized
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over 10 years, in order to mitigate rate impacts on customers who did not recetve the
bernefits of the MGPs at issue. Mr. Townsend believes that extending the amortization
period would be appropriate, given the magnitude and vintage, over 50 years, of the
environmenial Hability asserted by Duke. {Kroger Ex. 1 at 7; Kroger Br. at 14.)

Duke asserts that 10 years I8 an unwressonably long amortization peried for MGP
recovery. Duke offers that the Cormumission should take the following factors into acoount
when determining an appropriste amortization period for deferred costs: “the amount of
the deferral, the age of the deferral, the anticipation of additiona! deferrals being approved
i the Company's next round of vate cases, and the proximity of the next set of rate cases.”
n re Columbin Gas of Obip, Inc, Case No. 88-716-GA-AIR, et al, Opindon and Order (Ot
17, 1889}, Duke notes that there is no evidence on the record that reflects = shorter period,
stuch as the proposed three-year period, will result in any severe rate impacts for
wustomers. According to Duke, amortizing the Decernber 31, 2012 balance of $62.8 million
over three years resulis in an average rate impact to custorners of approximately three
percent on & total bill basis. Duke also argues that any proposal to extend the amortization
period beyond three years should come with the ability to continue acoruing canrying
charges on unrecovered amounts. (Duke Reply Br. at 34-37; Tr. 11 at 747)

OCC/OPAE argue that, if Duke is permitted o collect investigation and
remediation costs from custorners, Duke shoulil not be authorized to collect carrying costs.
QCC/OPAE assert that, if carrying costs are permitied, there would be no Incentive for
Duke to expedite the remediation process. OCC/OPAE believe the sharing of costs
between shareholders and customers, partially through the ahsence of carrying costs, will
aosist in balancing out the inequity that would result from the recovery of MOP-related
costs from customers. {QUC/OPAE Reply Br. st 71, 723

b Conclusion - Amortization Period

Upon consideration of the record and the arguments of the parties, the Comumission
finds that it is reasonable to permit Duke to amortize the amount suthorized hevein for
recovery through Rider MGP over a five-year perind. Given that the Commission
addiusted the amount to be recovered through Rider MGP to reflect only those costs that
were pradently incurred for the rendering of wtility service, we find that a five-year perind
Is reasonable and supported by the evidence. Moreover, the five-year amortization perind
balances the public interest, while allowing the recovery of the approved costa.
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. Arguments by Parties

Duke proposes to allocate the costs between residential and nonresidential
custorners based on the allocation factors agreed to in the Stipulation. Duke would
recover the allocated revenue regquirement, through a nonbypassable rider, Rider MGP, on
& per bill basis. Duke witness Wathen states that the billing determinarndts, e, the number
of bille, to be used in the caleulation, would be updated on an annual basis to recover the
then-current balance of the regulatory asset; however, for the Initial Rider MGP, the billing
determinants would be those agreed to in the Stipulation. (Duke Fx, 198 at 2.5 Tr. I at
746-747, T76-773, 785.)

Kroger states that, to ensure fairmess within a rate class, Duke should recover the
costs on an equal percentage basis. Therefore, Kroger argues that Duke's proposal to first
allocate the revenue requirernent between classes based on the allocation factors agreed to
in the Stipulation and then divide that number by the mumber of bills should be rejected.
{Kroger Br. ab 15}

Duke notes that Kroger Is raising this lasue for the fist time on brief. While
Kroger's proposal, on is face, may not appear to be urceasonable, Duke belisves the
Comaission should address and decide this issue in the frst MOP rate design case. Duke
rationalizes that there is no evidence of record on this topic in these cases and there could
be unintended or uiknown consequences that conld result from Kroger's proposal, in the
absence of a full review of the topie. {Dhuke Reply Br. a8 38)

fr. Conclusion -~ Allocation

The Stipulation provides that recovery of costs from customers for environmental
remnediation of Duke’s MGF shall be allocated among classes as follows: 58.26 percent to
the &5, RV, and BSLI classes; 7.70 percent o the G and FT Small classes; 71.68 percent o
the (S and FT Large classes; and 230 percent to the 1T class. Duke proposes to determmine,
o an anrmal basis, the number of customers in sach class and then allocate the costs
within each class on a per bill basis. Duke’s proposal for the allocation of the Rider MGP
costs within the customer classes was filed as part of Mr. Wathen's prefiled second
supplemental testimony on Aprdl 2, 2013, In addition, the record reflects that Mr. Wathen
was subject to cross-examination on Duke’s proposed intraclass allocation methodology.

The Commission notes that, rather than presenting evidence on the record in these
cases 0 support an slternative methodology and providing Duke and other parties
sufficlent due process to ask questions regarding the alternative, Kroger chose o submit a
differerd intraclass allocstion proposal, for the first thme, on brief. Kroger's failure o
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Himely present its proposal as part of the record evidence leaves the Commission ne cholce
but to disregard the ablernative methodology and support the best evidence of record.

Pruke's infraclass allocation methodology is the only methodology presented on the
evidentiary recovd in these cases and it was undisputed by any of the parties on the
evidentlary record. Therefore, the Commmission finds that Duke’s proposed methodology
for intraclass allocation is reasonable and should be approved. Accordingly, on an annual
basis, Duke should file in these dockets the billing determinards to be used to determine
the mumber of customers in each class; the allocated costs within each class should then be
appited to customers on a per bill basis for the upcoming year.

9. Continued Deferral Authority and Rider MOGP Updates

a, Areuments by Partles

Upon implementation of Rider MGP, Duke proposes, beginning March 31, 2014,
and on or before Maech 31 in sach subseguent year, to update Rider MGP based on the
wrrecovesed balance and related carrying charges as of the prior December 31, In the
presert proceedings, Duke requests authority to continue to defer coats related to the MGP
remediatiory thus, the balance of the regulatory asset would be incrsased by additional
deferral and cavrying costs and decressed by the amount of revenue collected through
Rider MGP. During the procesding considering Duke’s subsequent application to update
Rider MGP, Duke witness Wathen affirms that any new costs the Company proposes to
recover would be subject to a pradency review by the Commission, Staff, and other
parties. {Duke Bx. 18C ot 4 Tr. I at 750-751) Staff recormmends that the ongoing
ervironmental monitoring costs continue o be deferred under the authority granted by
the Commission in the Duke Deferral Case, with future recovery determined in a future rate
proceeding (Staff Fo. 1 at 473

On brief, OCC/OPAE object to Duke’s proposal for continuing the deforral of MGP
costs and the inclusion of such costs in Rider MGF in the future. OUC/OPAE believe that
the request is contrary to the Staff Report and the Stipulation in these matters. Therefors,
QCC/OPAE state that Duke should be Bmited to collecting only those suthorized MGP-
related investigation and remediation costs from s customers that have been deferred on
ar before Dec&mber 31, 2012, Insupport of thely position, OCC/OPATE clatm that the Staff
Egport recormmends that Rider MOP include the ongoing deferral of Duke's
environmmerdal monitoring costs, but not any other Investigation and remediation costs;
and the future recovery, I any, of such deferrals to be determined in a future rate case.
According to OCC/OPAE, despite disagreeing with these recommendations in the Siaff
Report, Thike did not include either issue in its objections to the Staff Report, Duke Ex. 20,
Druke did not object t© Steff’s recommendation te limit future deforral, under the authority
of the declsion in the Duke Deferral Case, to ongoing envirowmmental monitoring costs,
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Theretore, OUT/OPAE opine that Duke must now Hle a new application in order to
receive authority o defer MGP-related fubure Investigation and remedistion costs, Rider
MGE can not be used to collect from customers costs which Duke does niot currently have
authority to defer. Moreover, CCUC/OPAR state that the Stipulation does not rescue
Duke’s proposal, pointing out there is nothing in the Stipulation that envisions Duke
collecting costs that have been deferred after Jamuary 1, 2013, {OCC/OPAY Br. at 98-100.)

Rrogey states that the approval in these cases should be lmited to the cosis
requested in these procesdings and not authorize subsequent remediation costs that may
be incurred in the future. Rather, Duke should be divected to request, through subsequent
proceedings, any additional costs that it may incur going forward; thersby requiring Duke
to meet its burden of proof demonstrating that such costs were just and reasonable and
currently used and useful. Moreover, Kroger notes that the Stipulation doss not mention
or envision a rider that allows Duke to collect from customers its ongoing investigation
andd remediation costs, which were incurred on or after January 1, 2013; the stipulating
parties agree that the Staff Report resolves any remaining issues, Therefore, according to
¥roger, the issue of continued deferral and collsction through Rider MGP of future costs
has already been settled in the Staff Report and the Stipulation. (Kroger Br. at 1813
Kroger Reply Br. 51 19)

I, Conglusion - Continued Delerral Authority and Bider MEP
Updates

RALL 490533 authorizes the Commission to establish systerms of accounts to be kept
by public utilities and to prescribe the manner in which these accounts shall be kept,
Parsuant to Ohde AdmCode 4901:1-13-01, the Comumission has adopted the Uniform
Systern of Accounts for gas utilities, which were established by the Fedeval Fnergy
Regulatory Comumission {FERC)

Duke requests authority to continue to defer costs related to the MGP remediation
after December 31, 2012 As we determined in the Duke Deferral Case, and continue o
support in Hus Order, the envirenmental investigation and remediation costs associated
with the Hast and West End MGP sites are business costs incurred by Duke in compliance
with Ohio reguletions and federal statutes.  Thersfore, we find Duke’s request for
authority to contiime o modify its accounting procedures and to defer costs related to the
snvironmental investigation and remedistion oosts beyond December 31, 2012 is
reasonable and should be approved. Such deferral authority should be limited o the East
and West End sites and for a period finite as set forth below. Therefore, Duke should
separately identify all costs to be deferred iIn a subaccowwt of Account 182, Other
Regulatory Assets, Furthermors, corsistent with our decision in these cases, and the facts
presented regarding these types of historicel costs, we find that Duke should not be
authorized to accrue carrying charges on the deferred amounts.
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Duke also requests authorization o file an application in each subssgvent vear o
update Rider MGF based on the unrecovered balance and related carrying charges as of
the prior December 31, In Hight of the fact that the Comnission has determined herein that
Duke should be authorized to recover the prudently incurred costs of MGP investigation
and remediation for these two sites, the Conumission finds Duke’s request for annual
updates to Rider MGP in order to reflect the costs for the preceding vear is reasonable and
should be approved. Accordingly, the Commission finds that, beginning March 31, 2014,
and on or befors March 31 in each subsequent year, Duke must update Rider MGP based
on the wirecovered balance, minus any carrying charges as required previously in this
Order, as of the prior December 31, In these subsequerd cases wherein Duke will be
updating Rider MGP, Duke shall bear the burden of proof to show that the costs incurred
for the previous year were prudent.

As we stated previously, recovery of incurred costs should be limited to a
reasonable timeframe commencing on Januery 1, 2008, for the Bast End site, and on
January 1, 2009, for the West End site, and ending at a point in time where remediation
efforts should reasonably be concluded. The Comuission believes that the imposition of
such a trneframe is, in accordance with RO, Title 48, ressonsble and in the public interest,
and will ensure that the remediation will be carried out in a responsible and expeditious
manner, so that recovery through Rider MGF will be finlte. Therefore, we conclude that
the appropriate end point for recovery of such remediation costs should be 10 years from
the date of the commencement of the remediation mandate under CERCLA. We believe
that, absent exigent circumstances, this 10-vear tmeframe from the inception of the federal
mandate to the closure of cost recovery is reasonable and necessary in order o protect the
public interest and cnsure the Company and its sharchelders are held accountable.
Having previously determined herein the commencement dates for cost recovery, with the
10-year termination date, we now find that Duke should be permitted to recover
prudently incurred MGP remediation costs as follows:

(1) East End site - The recovery period for this site is January 1, 208
through December 31, 2016, We determined, based on the record, that
the CERCLA mandate for this site became prevalent in 2006
thersfore, the termination date zshoulkd be 10 years from January 1,
2006. However, since the deferral autherity was granted commencing
Janwary 1, 2008 Duke may recover the prudently incurred
remnedistion costs from January 1, 2008 through December 31, 2016.

(2}  West End site - The recovery period for this site is January 1, 2009
through December 31, 2019, We determined, based on the record, that
the CERCLA mandate for this site became prevalent in 2009
therefore, the termination date should be 10 years from January 1,



Attachment A
Page 73 of 80

12-1685-0A-AIR, et al, ~F 3

2009, While the deferral authority was granded commencing January
1, 208, the CERCLA mandate for this site was not prevalent unti]
2009, therefore, Duke may recover the prudently incurred remediation
costs from fanuary 1, 2009 through December 31, 2019,

V., CONCLUSION

In accordance with our conclusions above, the Comumission finds the Stipulation
filed by the parties is reasonable and should be adopted. The compliance tariffs filed by
Duke on April 15, 2013, conform to the provisions of the Stipulation and should be
approved. Therefore, Duke should file firal tariffs with the Commission consistent with
the Stipulation to become effective on or after the date the final tariffs are filed.

With regard to the litigated MOGP issue, the Commission finds that Duke has the
statutory obligation, under CERCLA, to remediate the Fast and West Bnd sites. Duke has
sustained its burden o show that the nvestigation and remediation costs incurred at these
sites were a cost of providing public utfity servive in response to CERCLA, and are
recoverable through Rider MGP, in accordance with RO, 4909.15(A¥4). However, the
Comrrdssion determines that Duke’s request w0 recover the costs related to the purchased
parcel located west of the Bast Endd site, the costs incurred in 2008 for the West End site,
and all carrying charges should be denjed.

Upon consideration of the evidence of record, the Commission concludes that Duke
susigined i5 burden to prove, in accordance with RO 4908154, that the MGP
investigation and remediation costs for the East End site, for the period of January 1, 2008
through December 12, 2002, and for the West End site for the period of January 1, 2008
through December 31, 2017, were appropriate and prudent. However, we emphasize that
Duke should continue to use every effort to collect all remediation costs available under its
insurance policies, as well as pursue recovery of costs from any thind parties who may also
be statutorily responsible for the remediation of the MCGF sites. Accordingly, we conclude
that Duke should be permitted to recover the proposed $62.8 million, less the $2,331,580
for the purchased parcel, the 2008 costs for the West End site, and all carrying charges, as
set forth in this Order. This amount should be recovered consistent with the interclass
allocation methodology set forth in the Stipulation and the infraclass allocation should be
on a per bill basis, over a five-year amortizadon period. Annually, Duke should fle in this
docket the billing determinants 10 be used to determine the pumber of customers in each
class; the allocated costs within each class should then be applied to customers on a per
bill basis for the upcoming vear.

Accordingly, Duke should provide Staff with a detailed spreadsheet, in a form
requested by Staff, of the $62.8 million costs through December 31, 2012, testified to by
Dhake witness Wathen, The $62.8 million should be broken down on a monthly basis and
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separated info the actual costs, the purchased parcel amourt of $2,831,580, the 2008 costs
for the West End site, and the associated carrving costs. Duke should slso file proposed
taziffs reflecting the guthorized amount to be included in Rider MGP for review and
approval by the Comndssion.

Finally, the Commission finds that Duke should be authorized, pursnant to RO
490513, to contimue to mwodify s accounting procedures and to defer costs related o the
envirormmental investigation and remedistion costs bevond December 31, 2012, Such
deferral authority is Hmited to the Bast anid West End sites and to a period of 10 years
beginning with the commencement of the CERCLA remediation mandate on fhe sites;
therefore, Duke should be permitted to recover the MGP remediation costs for the Bast
End site from January 1, 2008 through December 31, 2016, and for the West End site from
Jarwary 1, 2009 through December 31, 2019, In addition, beginning March 81, 2014, and on
or before March 31 in cach subsequent vear, Duke must update Rider MGF based on the
unrecovered balance, minus any carrving charges, as required previously in this Order, as
of the prior December 31,

FINDINGS OF FACT:

(1) On June 7, 2012, Duke filed 3 notice of iment to file an
application for an increase in rates. In that application, Duke
requested a test year of fanmary 1, 2012 theough December 31,
2312, and a date certain of March 31, 2012, By Cornmission
Entry issued July 2, 2012, the test vear and date certain were
approved and cerfain walvers from the standard filing
requiremnents were granted.

{2y Duke's application was fled on huly 8, 2012,

{3} On August 29, 2002, the Comunission issued an Entry accepting
the application for filing as of July 9, 2012,

(4}  OnJanuary 4, 2013, Staff filed its written report of investigation
with the Commission,

5) Intervention was gramed to (XX, Stand, IG5, Kroger,
Cincirgweti, OPAE CBT, GCHC, PWC, OMA, and Direct
Energy.

(6) The motion for admission pre hac vice filed by Edmund |
Berger for O was granfed by Entry issued December 21,
2012, The motion of admission pro hac vice file by Kay Pashos
for Duke was granted at the hearing on April 29, 2013,
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(8)

©)

10)

{11

{12

(13)

Objections to the Staff Report were fled by Duke, IG5, CBT,
PWC, GCHC, OCC, Kroger, Direct Bnergy, and OPAE on
February 4, 2013,

Motions to strike Duke’s objections related o the
recommendations in the Siaff Report regarding Duke’s cost
recovery for investigation and remediation of the Applicant’s
MGP sites were filed by Staff and OCC on February 7, 2013,
and February 19, 2013, respectively. On February 26, 2013,
Duke filed its memorandum contra the motions to strike filed
by Staff and OZC

Local public hearings were held on FPebruary 19, 2013, in
Hamilton, Ohdo; February 20, 2013, in Union Township,
Cincinnati, Ohic; February 25, 2013, in Middletown, Chio; and
February 28, 2013, in Circinnati, Ohic. Notice of the local
public hearings was published in accordance with RO
4903.083 and proof of such publication was filed on February
19, 2013, and March 12, 2013,

On April 2, 2013, a5 corvected on April 24, 2013, a Stpulation
was filed, signed by Duke, Staff, OO0, OPAR, GCHC, CBT,
Kroger, Divect Energy, and PWC. On April 8, 2013, Cincinnati
filed a letter in the dockets indicating its support for the
Stipulation. On April 22, 2013, KGS filed 2 letter stating that i
elected not to become a signatory party to the Stipulation,
noting that the Stipulation does not address its objections in the
cases, but that there are means, other than the Stpulation by
which its concerns can be addressed.

The evidentiary hearing commenced, as rescheduled, on Aprdl
29, 213, and concluded on May 2, 2015

Initial briefs were filed on June 6, 2013, by Duke, Swaff,
DO/ OPAE, Kroger, and GUHC/CBT. Reply briefs wers filed
by Duke, OCC/OPAE, Kroger, GOHC/CBT, and OMA on June
20, 2412 Cohunbia filed an amicus brisf and an amicus yeply
brief, on June &, 2013, and June 20, 2013, respectively.

The value of all of Duke's property used and useful for the
rendition of electric distribution services to customers affected
by these applications, determined in accordance with RO
4908.15, is not less than $882 242 442

Attachment A
Page 75 of 80

o f e



12-1685-GA-AIR, et 4l

(14)

{15)

(16)

The current net annual compensation of $68,197 341 represents
z rate of return of 7.73 percent on the furisdictonal rate base of
$BE2 243 442,

A rate of return of 7.73 percent is falr and reasonable under the
circumnstances presented by these cases and is sufficlent io
provide Duke just compensation and return on the value of
Duke's property used and useful in furnishing eleciric
distribution services to ifs customers.

An authorized revenue ingrease of zevo percent will result in 2
return of $68,197,341 which, when applied to the rate base of
$682,242442, vields a rate of return of approximately 7.73
percent.

The allowable gross annual revenue to which Duke s entitled
for purposes of these proceedings s $384,015,062,

RHE T A EAT
LA LYY

)

(4)

6}

Duke is 2 natural gas company, as defined by R0 4905.03, and
a public uiility, as defined by RO 490502, and, as such, is
subject to the jurisdiction of this Comunission, pursuant to RC
45905,04, 4905.05, and 490506, Revised Code.

Duke’s application was filed pursvant to, and this Commission
has jurisdiction of the application under, the provisions of RO
4909.17, 4909.18, and 4909.19 and the application complies with
the requirements of thess statutes.

A Btaff investigation was conducted and a report duly filed and
matled In accordance with RO 490918

Public hearings were noticed and held in compliance with the
requirements of RO 490919 and 4903083,

With regard to the Stipulstion, the ultimate issue for the
Commission’s consideration is whether the Btpulation, which
ermnbodies considerable time and effort by the signatory parties,
is reasonable and should be adopted.

The Stipulation was the product of serious bargaining among
capable, knowledgeable parties, advances the public interest,
and does not violate any important regulatory principles or
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practices.  The unopposed Stpulation submitted by the
signatory parties 1s reasonable and should be adopted in its
entirsty,

(7) The existing rates and charges for natural gas distribution
service are sufficient to provide Duke with adeguate net anmual
compensytion and rebum on s property used and vseful in the
provision of natural gas distribution services.

(8) A rate of return of not more than 7.73 percent is fair and
reasonable under the chronwmstances of thess csses and is
sutficient to provide Duke just compensation and return on its
property used and useful in the provision of natural gas
distribution services to s customers.

(9)  Dhuke sustained its burden to prove that it should be anthorized
t recover $62.8 million, less the $2,%31,580 for the purchased
parcel, the 2008 costs for the West End site, and all carrying
conts, as set forth in this Ordar, for the MGP investigation and
remediation costs incurred for the period January 1, 2008
trough December 31, 2012, for the East End site, and January
1, 2009 through December 31, 2012, for the West End site..

(10) Duke should be authorized to continue to defer MGP costs for
the Bast and West End sites for a 1lyear period, and file
annual updates to Rider MGP, as set forth in this Order.,

(11} Duke should be authorized to withdraw ifs current tariffs and
should file final revised tariffs, consistent with the Stipulation.
In addition, Duke should file details of the MOP $82.8 million
actual costs, as testified to by Duke witness Wathen, as directed
in this Order, as well as proposed tariffs reflecting the
authorized amount to be included in Rider MCP for review
and approval.

DRDER:

It is, theretore,

CRDERED, That Columbia’s motion for leave to file amicus curfae briefs is granted.
It is, further,

ORDERED, That OCC's motion for administrative notice is decded. Tt is, further,
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ORDERED, That Duke’s motion to strike is granted and any references fo the
website documents s stricken from the brief and reply brief filed by QUC/OPAE and
disregarded. It is, further,

ORDERED, That the Comwnission’s docketing division maintain, under seal, OCC
Exs 6.1, 151 and 17.1 filed, under seal, in these dockets on February 25, 2013, and May 14
and 13, 2013, indefinitely, until otherwise ordered by the Commission. It is, further,

ORUERED, That the interlocutory appeal filed by OCC/OPAE is denied and the
attorney exardner’s April 29, 2013 ruling is affirmed. It is, further,

ORDERED, That OCC's February 19, 2013 motion to strike two objections to the
Statt Report filed by Duke is denjed. Itis, further,

ORDERED, That the Stipulstion filed on April 2, 2013, as corrected on April 24,
2013, 38 approved In accordance with this Opindon and Order. It is, further,

ORDERED, That, in accordance with the Stipulation, a continuation of the waiver of
Ohie Adm.Code 4901114 granted in the Dids Wadver Case is approved. Tt s, further,

(ORDERED, That Duke be authorized to file. in final form, complete coples of its
tariffs filed on April 15, 2013, consistent with the provisions of the Stipulation and this
Opinion and Order. Duke shall file one copy in its TRF docket and one copy in these case
dockets. The effective date of the revised taviffs shall be a date not eaxlier than the date
upon which complete, privded copies of the final twrlff pages are fled with the
Commission. s, further,

ORDERELD, That the application of Duke for authority recover costs theough Rider
MGY is granted to the extent provided in this Opirdon and Order, Itis, further,

ORDERED, That Duke's request to file annual updates to Rider MGP is approved,
subject 1o the divectives in this Order. Tt is, further,

ORDERED, That Duke fle the details of the MGP $52.8 million actual coste, as
testified to by Dukcz witness Wathen, as well as proposed tariffs reflecting the anthorized
amount to be included in Rider MGP. Tt is, further,

DRDERED, That Duke be authorized to modify its accounting procedures and to
defer costs related to the environmental investigation and remediation costs described
above, subject to the comditions stated herein. 1t is, further,
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ORDERED, That Duke shall notify its customers of the changes to the tariff via bill
message or bill insert, or separate mailing within 30 days of the effective date of the
revized tariffs. A copy of this customer notice shall be submitted to the Commission’s
Service Monitoring and Enforcement Department, Reliability and Service Analysis
Division, at least 10 days prior to is distribution to customers. 1t is, further,

CORDERED, That nothing in this Opinion and Crder shall be binding upon the
Commission In any fature proceeding or investigation inwolving the justness or
reasonablencss of any rate, charge, rule, oy regulation. Itis, further,

ORDERED, That 2 copy of this Opinion and Order be served on all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Loty

Todd A. Chl , Chairman

Steven I Lesser V{}é‘/ Lynn ﬁiﬁgy
“ W
ﬁai , %ﬁﬁw Uy {Q
M. Beth Trombold Asim £, Haque

MR/ vrm

Entemd in the }oumai

Barcy F. MocNeal
Secrefary
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THE PUBLIC UTILITTES COMMISSION OF OHIC

In the Matter of the Application of Duke )
Energy Ohdo, Inc, for an Increase in its ) Case Mo 13-1885-GA-AIR

Matural Gas Distribution Rates, )
In the Matter of the Application of Duke ) Case No, 12-1686-GA-ATA
Energy Uhio, Inc,, for Tariff Approval )
In the Matter of the Application of Duke )
Hnergy Ohde, Inc, for Approval of an ) Case No 121887.GA-ALT
Alternative Rate Plan for Gas Distribution )
Service. )

In the Matter of the Application of Duke )
Energy Oldo, Ine, for Approval to Change ) Case No. 12-16888-GA-AAM
Accounting Methods, )

DN TENG OPTNION OF
COMMISSUONERS STEVER D, LESSER AND ASIM 7. HADUR

We respectfully dissent from our colleagues in this case. Duke Is attempting to obfain
relief that we are simply unable to grant as we are Hmited by the statutory authority given
to this Commission under BC. 490215, Specifically, Duke is sttempting to recover the
expenses for remediation of the subject properties under RO 49059.15(A4). We decline tn
extend the statutory language and the established precedent o interpret {A)4) o include
the remediation performed by Duke heve, that is, we find that the remediation s not a
"eost fo the utility of rendering the public utility service” as being Incurred during the test
year, and i not a “normal, recurring” expense.  Further, the public utility service at lssue
is distribution service, and Duke has failed fo demonstrate the nexus between the
remediation expense and s distribution seyvice,

o T : g
N wf::;_:-’{_‘ﬂ___..,g e --";“d_,_,::::...--:'/';y ﬁ f%ﬂnﬂ—m
I ™4
- :
- “Bteven [). Lesser Asim Z. Haque
Fvrm

Entered in the Jourmal
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Barcy F. Meleal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

in the Matter of the Application of Duke
Energy Ohdo, Inc., for an Increase in its
Matural Gas Distribution Bates.

Inn the Mager of the Application of Truke
Hnergy Ohio, Ine, for Tariff Approval.

I the Matter of the Application of Duke
Energy Ohio, Ine, for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Erergy Ohio, Inc, for Approval io

)
)
)

Case No, 12-18850G4A-AIR

Case No, 12-1686-CA-ATA

Caze Mo, 18-16587.GA-ALT

Case Mo, 12-108R-GA-AAM

Change Accounting Methods,

ENTRY ON REHEARING

The Cormomdssion finds

1)

&

Duke Hnergy Ohdo, Inc. {Duke or Company), is a natural gas
company as defined by R 90800 and a public wtility as
defined by EC 490302 and, as such, is subject to the
jurisdiction: of this Commnission, pursuant to BC 490504,
4805.08, and 495.06,

By Opirdon and Order issued November 13, 2013, the
Comendssion approved the Stipulation and Recommendation
{Stipulation) signed by Duke, Staff, the Ohlo Consumers’
Counsel {OCC), Chio Partners for Affordable Energy
{OPAE), The Greater Cinelonati Health Councll, Clrelnnatd
Bell Telephone Company. 1L, The Erogsr Company
{Kroger), Divect Energy Business, LLC, and Direct Energy
Bervices, LI, and People Working Cooperatively, Ine. As
part of that Stipulation, the partes agresd to ltigate the
issues related to Duke’s reguest to recover costs for the
investigation and remediation of s manufactured gas plants
(MPs). Upon consideration of the record in these cases, in
s Order, the Commnission concluded  that  Dhke
appropriately  responded in @ proactive maenner o

Atiachment B
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)

addressing s obligations to remesliate the East and West
End MGF sites in Ohig; the Comrondssion’s consideration of
the recovery of the MGF costs Is separate and undgue from
the determination of used andd useful on the date certain
utilized for defining what will be included in base rates for
rate case purposes;  in light of the ciroumstances
surrcunding the swo MGP sltes in question and the fact that
Duke is under & statutory mandate to remediate the former
MGE residuals frowe the sites, RO 490015(AY1) and the
used and wseful standard applied to the date ceviain for rate
base costs is not applicable to the review of whether Duke
may recover the costs associated with its investigation and
remediation of the MGF sites, therefors, it was not necsssary
o determine if the MGP sites would be considered used and
useful under B.C. 4909.15; and Duke sustained s burden to
prove that it prudenty incurred MGP investigation and
remexdiation costs related to the shes, less certain costs and
charges, and said costs should, in accordance with RO
4R0%,18(A%4), be considered costs Incurred by Duke for
rendering utility service and be treated as expenses incurred
during the test yvear. Thersfore, Duke was authorized to
recover $62.8 million, less $2.3 million for the purchased
parced on the Bast End site, the 2008 cosis for the West End
site, and all carrving charges for both sites, on a per bill
basis, over 8 five-year amortization period. In addifion, the
{Commission authorized Duke fo continue 0 defer such costs
beyond Decamber 31, 2012, limdting such deferral authority
to the Hast and West End sites and to a pedod of 3} vears
beginning at the point the ciroumstances on the sites
changed and Duke’s remediation yesponsibiliies under the
federal  Comprehensive  Envirommental  Response,
Compensation, and Lisbility Act of 1980, as amended (42
V&L 9608, et seq )y (CERCLA) became prevalent, ie, for the
Hast End site from January 1, 2008 through December 31,
2016, and for the West End site from Janwary 1, 200¢ through
Decemnber 31, 2018, Finally, the Commnission determdned
that, beginning March 31, 2014, and on or before March 31 in
gach subseguent year, Duke may update Rider MGP based
on the unrecoversd balance, minus any carrying charges, ag
of the prior December 31

R, 490310 provides that any party whoe hes entered an
appearance in a Commdssion proceeding may apply for

Attachmard B
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)

(5)

rehearing with respect to any matters determined by the
Commission within 20 days after the entry of the ordsr upon
the jowrnal of the Commission.

Omn December 13, 2013, Duke filed an application for
rehearing of the Comunission’s November 13, 3013 Order
requesting  thet the Commission veconsider the Ifhyear
Hmeframe for the recovery of costs Incwrred for the
envirprunental remediation, stating that such dmeframe is
rot supported by the record. Thike argues that the evidence
it presented demonstrates that fexibility ks required fo
enable the Company to sccomplish the remediztion in an
efficiernt and reasonable manner, teking into account
mgnerpus factors outside of the Company’s contol, eg,
cocrdinating with third partes and inbernal  project
coordination. While Duke ackrnowledges the rationale for a
reasconable  timeframe, the Order did not indude any
provision for altering the thmeframe specified therein
However, Duke acknowledges the Commission’s statement
in the Order that, “absent exdgent circumstances, this 10vear
trnedrame™™is reasonable™” Therefore, Duke requests the
Comunission either revise the Order o enable the Company
to yequest that the dmeframe be extended, if the need arises
during the remediation efforts, or clarify the intemt of the
exigent circumstances language.

On December 23, 2003, OLC, Kroger, the (Thio
Manufacturers’ Association, and OPAE ointly referred to as
the Consumer Adwvocates) filed a memorandum contra
Duke’s application for rehearing. Indtiaily, they note that, in
confravendion of the reguirements set forth in RC 480316,
Pruke falls fo cite any specific law to support i allegation.
Furthermore, the Consurser Advorates point out that Duke
doss not claim  that the Copmnission’s Hmitation is
unreasonable. According to the Consumer Advocates, given
that Duke's actions, to date, have not been prompt in
addressing the pollution at the MGP sites, the Commission
should be clrcumepect in entertaining any claim of exigency
by Duke. Moreaver, the Consumer Advocates state that the
Comppission cannet grant Duke’s request to darify the
Order, as the proper way to seek further understanding of
the intent of the Order i thvough an application for
retwaring,

Aftachment 8
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6}

)

)

Upon consideration of Duke’s application for rehearing and
the responsive pleading, the Copunission retterates ifs
determination that # is essential that recovery from
customners of the costs incurred o remediate the MGP sites
b lmited to a reasonable timeframe of 10 vears. Initally,
the Comunission notes that Duke does not argus against the
1year period; rather, Duke requests that it be permitted to
seek an extension of the 10-vear period in the future if the
nesd avises, The Compaission finds that the Order cleasly
provided for such 2 reguest in the event of an exigent
circumstance, fe, an event bevond the control of the
Company,  Therefors, we find that cdlarification s
unnecessary and Duke's request for rehearing on this lesue
is without merit and should be denied,

On Novernber 13, 2013, the Corsumer Advocates filed &
joint  application  of rehearing of the Commission’s
November 13, 2013 Order, citing 13 assigronents of error
Duke filed 2 meamorandum contra the Consumer Advocates’
application for rehearing on December 23, 2013,

In their first assigroment of ervor, the Consumner Advorates
state that the Comunission erred when 3t disregarded Chie
law, including RO, 490915, and authorized Duke to charge
customers for costs that were related to plant that was not
used and usehil in the provision of natural gas service as of
the date certain established in these cases, March 31, 2012
Pointing out thet the Corunission i3 a cresture of statuts,
they offer that RO 4809.15(AX1) sets forth the mandatory
criferia to be used in the establishunent of the valustion of
utility property af the date certain for the purpose of selting
reasonable rates.  According to the Consumner Advocates,
thare are ne exceptions to the applivability of the used and
useful standard, and the MGP sites were not used and useful
in rendering pubiic utility service.  The {onsumer
Adverates believs the Commission established an exception
to the used and wseful standard when it recognized the
circurnstances surrounding the two MGP sites and the fact
that Dmke was under a statutory mandate. Acknowledging
that the used and useful standard hes no applivability to the
determmination of a return on the MGP facilities, the
Consummer Advocates go on to state that the used and useful
requivement for the walvation of property still applies,

Aftachrment B8
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because expenses associated with property that is not used
and useful cannot be Iwluded as test-year sxpenses and
collected from customers. They insist the used and useful
standard applies regardless of the fack that Duke is vnder a
statutory mandate to perform environmerdal remediation. If
there is a mandate under CERCLA to remediate, the lability
applies to the owner/operator of the MGP sites, not the
customers. Moreover, the Consumer Advocates argue that,
in applying the principles of statutory construction, R.C
450%.15 (AX1} end (AY4) should be read together and not as
separate provisions, as applied by the Correniseion in its
Chrder. They assert that, because the two subparts were
enacted at the same tme, becanse various subparts of this
statute reference each other, and because of the interrelated
subjert matter of these two provisions, a harmonized
reading of these subparts 18 required.  Therefore, the
Corsumer Advocates argue rehearing should be granted
because Duke falled to meet its burden of proving thas the
MGP costs are recovergble est-vear expenses under R.C.
4909 15(A)4) when the costs are not assoclated with plant
that is used and useful under RC. 4909.15(A1).

b regponse to the Consumer Advocates first assignment of
error, Duke asserts that the Commdssion’s decision is in
complisnce with the sttutes thet provide the necessary
authority. Furthermore, Duke points out that the Consumer
Advocates ralse the same arguments they made previously

ardd ignore the Comrnission’s explenation that the relevant’

law supporting the decision in these proceedings s RAT
4909 15(A)4), not division {A}1) Likewise, Duke argues
that the precedent cited by the Consumer Advocates in
support of their noton that RO 49081BAN1) are
inapplicable  and  irrelevant  for  the  Commission’s
consideration of the MGF costs in these cases. Duke submits
that the guestion before the Commission relates to an
ordimary and necessary business expense and not the
recovery of, or on, capital investinent. The Company hes not
sought to include any capital investment associated with the
MCE facilities in s rate base, According to Duke, costs that
do not relate directly 1o used and useful capital investment,
but instead are related to the Company’s business viability,
are frequently allowed and included in rate procsedings.

s

Dhuke notes that, If the Consumer Advocates” logic that only

Attachmant B
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costs directly asseciated with used and useful investment
could be recovered, then uiilites would be precdiuded from
recovering costs such as gross recelpts fewes, oulside
consuliants, outside legal fees, and many other types of costs
that the utility incurs in the provision of service, which may
not be associated with any pasticular used and useful

property.

With regard to the Consumer Advorales” argument that RC
4909 15(AN1Y doss not provide an exception o the
applicability of the used and wseful standard, Duke
emphasizes that this provision 5 not relevant o the
Commission’s decision, as # s inapplicable and the
Cornsumer Advocates” arguments are based on the wrong
statutory provision. The MGP costs are necessary in order
for the Company fo stay in business and comply with
current environmental laws and regulations; thus, they are
part of providing cwrend service and  are properdly
recoverable, Duke believes the Genersl Assembly
recogrized that there are costs o provide utility service that
are not necessarily divectly related to used and useful; thus,
B.C 4808, 15(AN4) specifically provides for recovery of such
costs and does not make recovery contingent on being
associated with the caloulation of rate base. Duke offers that
the MGP remediation costs constituie normal and necessary
business experses similar to any other cost of remaining in
compliance with Chic and federal environumental laws,

Moreover, Duke sulumits that the Consumer Advocates’
argument that Duke has no statutory mandate o remediate
the MGP sites and there is no order by any environmental
agency o remediste the sites is Doelevarg and factually
unsupported on the record in these proceedings.  Instead,
Puke’s witnesses provided asbundant expert testimony,
whith was recounted in the Order, explaining the
Lompany's Hability under state and federsl law and the
prudency of proceeding proactively to address the Hability
under the Ohio Envivonmental Protection Agency’s (BPA)
volurdary action program {VAP),

The Comenission, at great lengths in our Order, summarized
and reviewed the statute, the applicable precedent, and the
evidence and arguments submitted by the partiss in these
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cases and concluded that the collection of the MGP cosis
proposed by Duke is separate and unigus fom the
determination of used and vseful on the date certain that is
utilized for defindng what will be included in base rates for
rate case purposes. Condrary to the assertions of the
Corswner Advoeates, the Comnission did not create an
exception to the used and usehdl standard in RC
4808 15(A%1). Rather, we found that this division of the
satute was not applicabls o our consideration of Duke's
proposed recovery of the MGF costs, for which it had been
granded deferral authority, we acknowledged the federal
mandate for remediation of the MGP  sites, and

appropriately  considered  Duke’s  request under the

applicable  standard  set forth in RO 4909.15(AN4)
Accordingly, the Consumer Advocates” first assigroment of
grror is without merit and should be danied.

In thelr second assigroment of enor, the Consumer
Advocates argue the Commission should not have
authorized Duke to charge customers for MGF Investigation
and remediation expenses that are not costs to the wiility of
rendering public utility services during the test vear, in
victation of R.C. 4909.15(A)4) and {TX1). According to the
Consumer  Advocates, s coritical component of  the
ratemaking formula is that the costs must be costs incurred
o remder public utility service and the underlying property
that gave rise 10 the costs must be psed and useful In
providing service to customers on the date certain,

Duke, in response to the Consumer Advocates’ second
assignment of ervor, submits that they onge agaim confuse
R 480915001} with (AX4) to support thelr position that
only expenses associated with used and useful proparty are
recoverable from custorners, However, Duke points out that
nothing in division {AM4) mentions the used and useful
requirement; rather, {A}4) refers to the costs 1o the utility of
rendering the public utility sevvice for the test period, which
include the costs of complying with applicable law., Duke
states that, contrary to the asserfions of the Consumer
Advocates. the Comundssion was not  confused  or
misinformed about the meaning and lotent of the applicable
statutes,
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(14)

{15}

The Consumer Advocates” second assignment of error s
without merit. As we stated in the Order, the determinative
factor under RO 490915{AX4) is whether the MGP
remediation costs, which were deferred by Duke and
amrtized to expense during the test vear, are costs incurred
by Duke for rendering utility service. Conirary to the
opirdon of the Consumer Advorates, when determining the
appropriate costs to be included in rates, RAC. 4809.15{A)1)
and {A}4) each provide for consideration of particular costs
incurred by a witlity, Under thelr proposal, the Consumer
Advocates would have the Commnission apply the used and
useful standard set forth in provision {AYT) to (AY4) as well.
Howsever, such an application would not be approprisie.
Therefors, their request for rehearing of this determination
should be derded.

Consumner Advocates, in thelr third assignment of error,
assert the Commission erred by authorizing Duke to charge
customers for MGE expenses that are not a normal recurring
expenses, in violation of Ohio law, indluding RO
4909.15(A) 4. In axddition, they submit that, even though the
Commission has stated that the MGP remedistion cosis are
business costs, not all costs ircurred by a public atility are
current or recoverable from customers, eg., chariiable
contributions, and promotional and Institutional advertising.
{lassifying the costs as business cosis does not overcome the
fact that the costs did not provide a direct and primary
benefit to Duke’s current customers, according to the
Consumer Advocates,

I response o the Consurner Advocatey’ third assignment of
errer, Duke notes that, despite thelr attempts to add new
words to R 4909.15(AN4), this provision doss not contain
the terms “normal” or “recurring” in the context used by the
intervenors. Therefore, there is no legal reguirement that the
expense be normal or recurring in order to be recoverable
from customers.  In addition, Dubke submiits that the MOP
costs provide a divect and primary benefit o customers,
pointing out that the Company provided evidence
supporting the legal and regulatory requiremnents related to
the need 1o investigate and remediate the sites in order to be
compliant with state and federal law, and to protect human
health and the environment.  Likewise as the sites contain
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{16}

(17)

(18)

ongoing regulated operations, the Company sstablished, on
the record, the need to ensure that ifs emplovess are
protected, further noting that the sites are used w provide
afiardabie, reliable, and safe uility services o customers.

Remediation allows the sites to continme this ongoing
service, while protecting the Company’s smployess and
castomers, Thus, Duke asserts the Commission revognized
that the underlying property that gave rise to the costs was
currentiy used and useful in providing service to customers
and, thevefore, constitutes costs to the utility of rendering the
public utility service required by RO 4808 18(AM4)

With regard to the third assignment of emror by the
onsumer Advocates, the Commission fully reviewed and
addressed this issue in the Order. There is no doubt that the
remediation costs were & necessary cost of doing business by
Puke in response to CERCLA. Tt s also undisputed that
such remediation provides direct benefis to soclety, the
Company and it emplovess, and the envirommend,
Therefore, we find that the Consumer Advocates’ thind
assigranent of evror i without mertt and shonld be dended.

in thelr fourth asstgrmens of error, the Consumer Advocates
contend the Cornission should not have authorized Duke
to chavgs for MGP expenses that are not expenses for Duke's
utility distribution service, in viclation of law, ingluding RC
499,15, The Consumer Advorates sssert that Duke failed to
meet s burden of proving that there is a nexus between the
MGP investigation and remediation costs and the provision
of natural gas service,

Duke responds to the Consumer Advocates’ fourth
assigrument of evror noting the argument that there must be a
nexus between the MGP costs and the provision of natural
gas service iz condrary to the plain words of the siatute
While RO 490915ANL directs the Commission o
determing the valuation as of the date certain of the property
of the public utility used and useful in rendering public
utility service, the sites upon which the MGP sifes are
fovated are wsed and useful in rendering public unility
services. However, according to Duke, it is not necessary to
demonstrate any nexus in order for the Commission to find
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(19)

20

{21}

that the investigation and remediation expenses are normal
and necessary business expenses,

Initially, the Commission notes that it i evident that
manufactured gas was provided to customers theough
facilities on the sites and the MGP sites are part of the
Company’s current gas distribution operations.  Upon
constdering Duke's vequest to recover the assoclated MGP
remediation costs for the sites and applying the standard
under RaZ 4809.15(A)4), the Commission determined that
the best evidence of record supports Duke's dlaim that the
remedistion costs were a cost of providing utility service and
a necessary cost of doing business as a public utility.
Therefore, the Consumer Advocates” argument that thers is
ne nexus between the remediation costs and the Company's
provision of natural gas services is without merit and their
fourth assignment of ervor should be derded,

The fifth assignment of error sspoused by the Consumer
Advocates is that the Commidssion failed to comply with the
requirements of RO, 4903.0% that specific findings of facts
and writhen opinions must be supported by the record
evidence. They contensd the record did not support the
Comumission’s order that the wsed and useful standard
under RO 480015(AN1) is not applicable; the MGP
investigation and remediation costs were costs of rendering
public utility service under RO, 4909, 15(A34); and that strict
Lzbility for Duke under CERCLA means Duke custorners
should be responsible for paying the MGP expenses. The
Consumer Advocates acknowledge that Duke faces strict
Habillty for remediating contarmination at the MGP sites
under CERCLA; howevar, they state that Duke is not under
arn order from any court or envirommental agency o de so
and, nstead, is volurtarily undertaking the remediation
actions at the MGP shes. Further, the Consumer Advocates
submit the Cowmwnission has not specified the exact
circumstances velied upon to support the decision that Duke
miay recover the MGPE costs.

In response to the Consumer Advocates” fifth asgignment of
evror, Duke submits that their arguments are illogical and
unsuppertable.  First, Duke maintaing the Commission's
Order cdearly and ureguivocally suppeorts the prudemt
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decision made by the Company, under applicable state and
federal law, to investigate and remediate the MEP sites.
Bhike offers that Duke withess Margolis provided sestimony
explaining: the legal and regulatory requirements related o
the Hability under state and federal law; the application of
CERCLA, noting that it establishes strict Hability for sites
that contain hazardous substances, which appliss to current
owners and operstors of such sites; the advantages for
managing the investigation and remediation of the sites
under the VAT and the risks the Company is ander for
thivd-party lawsuits. Duke points out that no other party
presented evidence on the record to the conbrary. Duke
notes that, while the Conswmer Advocates may disagree
with the Commission’s Crder, there is no lack of support in
the Urder for the Comumission’s decision.  Second, Duke
asserts that the Consumer Advorates incorrectly assume that
the Cormmission’s statutory reliance is necessarily ded to the
legal and regulatory envirorsnental requirement. To the
contrary, while the Comuntssion correctly recognized the
legal mandates imposed on the Company to comply with
the law, the Commmission found that the costs could be
recovered as normal and necessary business expenses, Even
it the Company was under a formad legal mandate, as
espoused by the Consumer Advocates, the nature of the
costs would s8ll be the same and the costs would constitute
normal and necessary business expenses and would not be
subdect to & determination with regard to the used and usefu]
standard.

ke notes that it is undisputed that the MOP sites served
utlity customers by providing manufactured gas and that
the sites currently serve utility customers,  According to
Trhake, the Ovder recognized, with ample support, that the
remediation costs are a necessary cost of doing business as a
public utility and are proper costs bomne by customers.
Duke states that while the Corsumer Advocates
acknowledge that CERCLA is applicable and establishes
stzict Hability, thelr implication that complying with the law
iz voluntary and the customers should not be reguired o
pay for the remedistion fails becauss the record in these
cases establishes that the remediation is not voluntary, Duke
contends it s incorrect to argue that compliance with the law
and protection of human health and the environment, on a
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prudent, proactive, and cost-cffective basis, s voluntary.
The Hability for these sites was not voluntary and the need
to vestigate end remediate was cansed by changing
cireumstances at the sites. Duke opines that the Copsumer
Advocates’ argiunent is akin to arguing thef, because the
Company, rather than the customers, has the obligation to
pay taxes, the tax expense should be excluded from rates.

Upon comsideration of the Consumer Advocatey fifth
assigrgnent of error, the Commission finds that #t is without
merit. A& review of owr PSepage Order revesls that the
Cornission diligently reviewed and considered all of the
information submitted on the record in these cases. The
Consumer Advocates” allegation that we did not set forth
our findings and conclusions, and specify the exant
cirnumstances we relied on to support the decision, is dearly
urdounded. The Consumer Advocates simply do not agres
with the Commission’s review of the facts and the
corwlusions expounded upon in the Order; therefore, they
chose to ignore the braadth of the evidence supporting the
ultimate conclusion in these cases. Accordingly, we find that
thedr fifth assiprmment of ervor should be derded.

It thelr sixth assignment of ervor, the Consumer Advocates
argue the Comgrdssion erred by meking the remedy for
Druke’s pollution of the MGP sites the financial responsibility
of the customers instead of Duke's respomsibility. The
Comsumey Advocates submit that, prior to CERCLA, Chic
General and Local Acts Section 6925 (Jan. 6, 1896} (Section
6925} prohibited dumping into any rivers, lakes, ponds, or
sireams; they asser? that, with the location of Duke’s MGP
sites along the Ohio River, this law would have applied &
those sites, Therefore, the Consumer Advorates contend the
MOGE costs should be viewed as costs to remedy Duke's
obligation under Ohio law that existed at the time the plants
were aperating and the pollution was being releassd,

Duke responds to the Consumer Advocatss’  sixth
assignment of ervor, noting that this was the same argument
made in the reply briefs and it is fundamentally fowed and
relevant.  According to Duke, CERCLA imposes sirict
Hability on owners and operators %o clean up contaminated
gites; however, Section 6%2% was a nuisance statute that
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prohibited intentional acts of throwing or depositing coal
dirt, coal slack, coal screenings, or coal refuse from gas
works upon ov into any tivers, lakes, ponds, or streams. The
Consumer Advocates falled to provide any evidence on the
record that Duke would have any Hability under Section
6925 or that Secton 6925 would have obligated the
Company to remediate the sites,

The Commission agrees that Section 6925 s irrelevant and
inapplicable o our consideration of the facts as we apply the
raternaking statuies 1o the circumstances presented in these
cages. It ie undisputed -that CERCLA cobligates Dhuke to
investigate and remediate the MOP sites and that such
obdigations are cearly pot voluntary on Duke’s part. In
responge  to the commmencement of the changed
circumstances at the EBast and West Bnd sites, the record
reflects that Duke proactively addressed the stuations by
engaging the Ohic EPA’s VAP, While the VAP enables
Duke {0 ascertain the appropriate methodology for
responding to the CERCLA mandate, to say that Duke’s
actions were voluntary and not mandated by law, the record
reflects that such an assertion is incorrect.  Moreover, the
record before us supports our conclusion that the costs that
have been incwrred and deferred ave costs that were
imcurred in the rendering of utility service. Thus, &t is
appropriate for the Commisston to consider Duke’s request
for recovery of any prudently incurred MGP investigation
and  remediatfon  costs  wunder RO 49003544
Accordingly, the Commission voncludes that the Consumer
Advocates’ sixth assignment of error is without merit and
should be denisd.

The seventh assignment of error submitted by the Consumey
Advocates states that the Commission erred by finding that
Duke met its burden of proof to show that it was nevessary
te spend approximately $85.5 million in MOP remediation
costs to meet the applicable stardards and to protect human
health and the snvirorument.  According fo the Consumer
Advocates, such a finding was unreasorable, unlawhul, and
against the manifest weight of the evidence, citing seven
sreas of concermn.
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Duke responds that the record, when considered as a whole,
overwhelmingly supports the Commission’s determination
that the experses were prudently incurred. Duke asserts
that it engaged in a comprehensive assessment of is legal
Hability and duty to clesn up the sites, and exercised ine
depth, prudent, and reasonable management of the
investigation  and  remediation  of the sites. The
Conunission’s Order explains in great detal] its analysis of
the facts and arguments presented in these cases. According
o Duke, the Consumer Advocates’ argument with respect o
the Commission’s finding that Duke met the burden of proof
boils down to a disagreement of the weight the Commission
accorded to the evidence that it considered. Bach of the
Consumer Advorates’ arguments are meritiess and ignore
the evidence presented in this case and considered by the
Commission.

The eeven areas of concern cited by the Conswmer
Advorates in thelr severth assignment of srror and Duke’s
responses to each are as follows:

(8) The Consumer Advocates state Duke failed to
produce a single written report documenting,
or wilness testifying, as v Duke’s detalled
consideration of alternative remedial options
amud thelr associated costs,

Duke responds that this argument Is a ved
herring and Is based on the false premise that g
written document is requived for the Company
fo meet its evidentiary burden, nwoting that the
Consumer  Advocates have falled to cite a
statute, regulation, or other authority requiring
surh a document. This argumernt is at odds
with the Conurdesion’s role o consider the
totality of the evidence, not just documentary
evidence, Moreover, the record is replete with
competent and credible evidence that the
Company’s process was both comprehensive
and reasonable, end that it did consider
remedtial options, best practices, feasibility,
copstructability, safety, prior experience, and
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Iong-term and shortterm impacts, as well as
costs.

The Consumer Advocates maintain that
Duke’s mere consideration of remediation
alternatives and incorporation of wvarious
engincering and institutional control measures,
independent of a detalled analysis of far less
costly remediation alternatives, does not make
Tike's  envirommental  remediation  plan
reasonable and prudent.

Dake submits that while O wimess
Campbell suggested other approaches that he
speculated would be appropriate, he had no
experience with and had not worked under the
Ohic VAP,  However, the overwhelming
evidence in the record indicates that the
approaches offered by Dr. Campbell would not
meet applicable VAP standards. In conirast,
Duke offered testimony by witnesses that are
both farniliar with the MGP sites and have
expertise with regard to the Ohio VAP,

The Consumer Advocates aver that Thake's use
of the Ohio BEPA's VAP, which does not specify
or prescribe remedisl options, was not a
sufficient basls to find thet Duke’s selected
remediation was reasonable and pradent.

Druke maintains that the use of Ohig’s VAP is
evidence of prudence, comtending that the fact
that the VAP Is performance-based, rather than
prescriptive,  in noe  way  bnpugns  the
ressonableness or prudence of the program.
While the VAP does not mandate how the
applicable standards are met, achieving those
applicable  stundards while following the
requiremendts of the VAP Is evidence of
prudence.

The Consumer Advocates submit that reliance
on the testimony of Duke witness Fiore was

Attachmeni 8
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misplaced, a8 the withess admitted he had not
independently assessed, or priced out the
alternative remedial options available to Duke
or the ressonableness and prudence of those
alternative remedial options for veducing the
costs. Mr. Fiore's detersaination that Duke’s
remediation was reasonable and  prudent
lacked an appropriate basis or methodology.

Duke responds that the Conswner Advocates
misstate the Company’s evidence and the
Commisgion's  (rder,  offering  that  the
Company did not exclusively rely on [huke
witniess Fiore's testimony, The Company also
presented  substantial testimony from other
witnesses to establish the reasonabdeness and
prudence of the Company’s identification and
assessmerd of remedisl options.  However,
Duke witness Flore's testimony was offered to
dermenstrated that the remedial actions chosen
by the Company were consistent with other
MGP  cleanups, reasomable  within  the
framework of the VAF, and would meest the
(AP reguirements,  His  testimony  also
reflected that the options put forth by OCC
wonld not mest the VAP standards,

The Consumer Advocates maintain that the
Cormission relied on the fact that Duke’s
sxpert witniesses were subject to discovery, as
well as extensive cross-examination, without
gxamining whether their opindon regarding the
prudence of Duke's expenditure of 555
million In MOGP costs were reasonable, when
their opinfons lacked foundation and did not
stand up o crosgs-examination.

Dhuke states that the Consumer Advorates fail
to articulate how the Company’s witnesses did
not stand up o cross-exarmination; rather, they
merely express thelr opirdon that the responses
on Cross were poor.  According to Duke, the
Cormmission’s  concluston  that  Duke’s
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wimesses presented  ample information o
support a finding of pradernvy was supported
by substantial evidence.

The Consumer Advocates allege that the
Cormmission  suthorized  $55.5 milion in
charges when Duke is required by law to
minimize charges to customers and OCC
produced uncontradicted evidence of a #7.1
million MGP remediation altermnative  that
would also meet applicable standards,

According to Duke, there was no resson o
challenge the sstimated costs of the slternative
suggested by QCC, because it clearly did not
meet the threshold requirement that the
remedy meet the applicable VAP standards
and other appropriate factors.

The Comnsumer  Advocates  assert  the
Cormenission  disregarded the evidence that
excgvating o two feet and then applyving a
surface cap would have met applicable
standards and protected human bealth and the
envirenmrent across the MGP sttes, rather than
the 20 to 40 feet uniformly excavated by Duke,
which  resulted in greater costs The
Comradssion improperly disrsgarded evidence
that excavation below two feet was not
necessary to protect workers, as they could
have been protected through an appropriate
seil  management  plan. Further, the
Commission ignored  evidence  that
grouriwater remediation, beyond institutional
andd enginesring controls, and monitoring, was
not Necessary,

Duke resporuds that, contrary 0 the assertions
by the Consumer Advocates, the Commission
did not disregard OCC witness Camphbell’s
suggested alternative; in fact, the Order dlearly
indicates that the Commission considered
these suggestions, However, the Cornrrission
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found  that, unlike Duke’s experts, the
intervenor witmesses did not have the in-depth,
firsthand knowledge of the MGF sites, While
the Conswmer Advocates may disagree with
the weight the Comrmdssion accorded QX
witness Campbell's testimony, they carnot
claimn the Commission failed o consider the
testimony.

The Comumnission finds that the seventh assignment of error
set forth by the Consumer Advocates is without merit, As
we stated previcusly, while the Consumer Advocates’
subrrdt that the Comumission’s conclusions in these cases are
against the manifest weight of the evidence, what they are
veally saving is that they do not agree with the
Commission’s rationals and ultimate findings and, therefore,
the Commmission should reconsider i decision. There is no
dispute that the burden to proof that the Company's
expenditure of funds for the remediation of the MGP sites is
on Dke. At the hearing, Duke presented six credible expert
witnesses, whose subject matter expertise ranged from
managing the remediation of the MGE sites In question o an
Ohic  EPA  certified  professional  reviewing  Duke's
remediation for compliance with the Ohdo BEPA's VAP, as
well as other legal, ervvironmental, rate management, and
gas feld operations professionals. The Commission is not,
in any way. discounting the expertise of the witnesses
presented by the intervening parties in these cases, ong of
which, OCC witness Campbell, is g learned environmental
consultant  and  professional. However, i is ‘the
Commigsion’s yesponsibility to review the totality of the
evidenwe presented in these cases and determine whether
Druke sustained its burden to prove the prudency of the costs
expended thus far on the MGP remediation. The bulk of cur
79-page Order thoreughly recounted and analvzed the facts
and arguments presented by all parties In thess cases.
Ulthmately, we found that Duke presented the best cradible
evidenwe supporting a Snding that, with several exceptions,
s expenditures wers ressonable and prudent.  Having
reviewsd the Consumer Advocatey’ seven areas of concern
in this assigrment or error and the responsive pleading, we
fired that they have not raised anything new thet was not
already thoroughly considered in cur Order. Accordingly,
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we Hnd that the Consumer Advocates” severndh assignment
of grror should be denied.

In their sighth assignmers of error, the Consumer Advocates
assert that the Comundssion erved by applying a standard
which discournted the weight placed on the testimony of
intervenor experts, favored Duke's witnesses, and crested a
presummption  that Duoke’s actons  were prodem in
contravention of precedent. They assert that Duke could not
meet #e burden of prouof without having performed, or
presented, an analysis of remediation alternatives. The
Consumer Advocates contend that the Commission shifted
the burden of proof to opposing parties to show less costly
remediation alternatives.  According to the Consumer
Advorates, OCC witness Campbell i3 an environmental
engineer who reviews and addresses varying federal and
siate regulations throughout his work, and he provided a
detailed estimate of a remediation alternative consistert with
the VAP requirements. The Consumer Advocates note that
nedther Obio law nor the Ohic Rales of Evidence limdt the
ability of engineers o testify as expert witnesses because
they lack a certification or ligense as an Ohic vegistered
professtonal engineer.  They assert that there was no
obdective reason to ignore D, Campbell's testimony, as he
tad the qualifications to offer the opindon and the testimony
that he provided was not contradicted by any wilness.
Moreover, the Consumer Advocates submit that Duke
witness Fiore, whose testimony the Coramission relied on to
support & fnding of prudency, had no more firsthand
knowledge of the selection of the remediation options for the
MG sites than did OCC witness Campbell

Duke responds to the Comsumer Advocates’ eighth
assigrument of ervor contending that the testimony offeved by
Q00 wimess Campbell was unpersuasive.  Conversely,
Duke provided winesses that testified as to: the exhaustive
history of the MGPs; the nature of the Corpany’s lability
and the prodence of #ts efforts to address its legal Hability in
a cost-effective and efficient manner; the methodology used
by the Company to remediate the sites and the actions
required to comply with the applicable standards under the
VAP, arnd the declslorqmaking emploved by Duke in

overseeing and managing the site remediation. Duke notes
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that the history of the sites was not rebutted and no party
disagreed that there is liability attached to remediation of the
sites. Boreover, Duke asserts that OCC witness Campbell
does not have the experience with the VAP, other than that
he read the regulations and locked at the Ohio BPA websita.
Dnike opines that, while Dr. Campbell may be a reputable
and relisble corsultant in certain matters, he was not
adequately qualified to offer an opinion with respect to the
Ohio VAP, the remediation of the MGP sites, or the
Compeany’s decieions, Thus, Duke asserts that the record
abundantly supports the Commission’s Order,

Upon consiceration of the eighth assignment of error
claimed by the Consumer Advocates, the Convrdssion finds
that it s without merit. Again we emphasize the diligence of
cur review arsi the fact that we judiciously considered the
testimony of all witnesses, both from the Company and the
intervenors. Contrary to the unfounded sllegations by the
Corsumer Advocates, there was no presumption that
Duke’s actions were prudent and the burden of proof was in
no way shifted to the opposing partes, The Commission
painstakingly considered the totality of the record evidence
and found that Duke pressnted credible and convincing
support to sustain its burden of proof. While the Consumer
Advocates would prefer that we found otherwise, they have
presemed nothing new that was not alveady considered and
would warrant reversal of our well-founded conclusion in
these vases. Accordingly, the eighth assigroment of error
should be derded.

The Consumer Advocates, in thelr ninth assignment of ervor,
believe the Commission erred by finding that Duke made a
reasomable and  prudent decision to  investigate and
remediate the Bast End site due to the changes in the use of
the property and adjacent propertes, when the changes in
use may not have occurred, but for Duke's decision to sell 2
porton of the site, Moreover, they note that Duke’s actions
to sell the parcel and to grant a use easement were not uiility
activities, and Duke should have known that #s actions
would frigger the need to remediate. The Consumer
Advocates believe the sale of the western parcel on the Hast
End site was designed to benefit Duke’s shareholders. They
maintain the sale should bave disqualified Duke from
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charging custorners for any costs of remedistion resulting
fromn the site’s change in use,

In response to thelr ninth assignoment of error, Duke states
that the need 1o investigate and remediate the Hast Bnd MGP
site was not triggered by Dubke’s decision 1o sell a portion of
the site and the Consumer Advocales’ assertion to the
confrary is neither supported by the law or the record.
Rather, the decision to remediste the Fast Bnd site was
necessitated by a change in the use at and adjacent 1o the
property.  Moreover, the Consumer Advocates ignore the
fact that Duke’s Hability follows the MOGP waste materials
and is not tied selely to ownership and operation of the

property,

The Commdssion finds that the Corsumer Advorates’
corjecture pertaining o the sale of the parcel west of the
East End site and the effect of such sale on the
commencement of the need to remediate the site is not based
on any evidence presented on the record in these cases. in
actuality, the record reflects that the property sold by Duke
represents only a small portion of the overall nine-acre
purchased parvcel, a8 it was referved o in the Crder
Moreover, recognizing that the record did not distinguish
between the small portion that had been sold by Duke,
which had been associated with the MGPs, and the
remainder of the nine-acre purchased parcel that had not

been related to the MGPs, the Comundssion denied Tnike’s.

request o include the approximately $2.3 million associated
with the purchased parcel in the MGP costs to be recoverad
in these cases. Therefors, we concliude that the Consumer
Advorates’ ninth assignment of error i3 without merit and
should ke dended.

In their tenth assignment of error, the Consumer Advooates
claimn the Commission failed to comply with RO 480918,
which required the Staff Report to include a determination
of the prudence of Duke's MOP investigation and
rernediation costs. Instead, the Commission accepied Staff's
decision not to investigate the necessity and scope of the
remadiation work performed by Duke, as well as Staffs
acceptance of the opirden of Duke’s Ohio EPA certified
professional.  According to the Consumer Advocates, an
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sutside consultant could have been hired by Staff to review
the prudercy of the costs.  The Consumer Advocates,
further, infer that the Commission deferved to Duke’s expert
witness on the prudence of the remediation activities; thus,
providing Duke a presoragtion of prudence.

In response to the Consumer Advocates” tenth assigroment of
erroy, Duke submits that, while RC 490919 requires the
Comandssion investigate the facts set forth in the Company’s
application, it does not provide any huther requivernents
with respect to how the investigation is to be conducted:
rather, the General Assembly deferred to the Comumission’s
discretion and judgment in terms of ratemaking. According
to Duke, based upon the evidence, which reflected opposing
positions, the Commnission invoked its judgment and
expertise in concluding that the remediation costs were a
necessary expense sssociated with the provision of utility
service and, but for a Hmited exception, were prudently and
reasonably incurred by Duke, In so doing, Duke notes that
the Corrdssion rejected the fndings of Staff, which the
Commnission is at Uberty to do,

The Consumer Advocates’ tenth sssignonent of error ie
without merit. Contrary to the allegations of the Consumer
Advorates, Staff thoroughly investigated and opined on the
costs assoclated with the invesgation and remediation
efforts at Duke's MGP gites. Given Staff's position in these
cases regarding recovery of the MGP expenses, there was ne
need for Siaff to review the scope of the remediation work,
ag advocated by the Consumer Advocates, and there is no
requirement, either in the statute or in the regulations, that
Staff must fnvestigate and present U5 position on the
prudency of such cests.  The Consumer Advocates’
argument that the Commission deferred its decision on the
prudency of the costs incwrred for the MGF remediation to
Dhike's witmess is unfounded.  As pointed out numerous
tines by the Consumer Advocates and acknowledged by
Drake and Staff in these proceedings, the burden of proof s
on Duke to show the pradency of the MGP remediation
expenditures.  Ag evidenced by our thorough and detailad
accounting in our Order of the facts and argumenis
presented by all parties, we weighed the evidence and based
our conclusions regarding prudency on the best evidence of
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record. There was no presumption of prudence for Duke
rather, as the record reflects, Duke presented credible,
substantiated evidence that was specific to the MGP sites in
question {0 support its assertion of prudency, Accordingly,
we find that the Consumesr Advocates” fenth assigrment of
error should be dended.

The eleventh assigrument of ecror set forth by the Consumer
Advocates is that the Commission erred in finding that Duke
has taken reasonable and prudent action to pursue recovery
of investipation and remediation costs from other potentially
respongible third parties and insurers.  The Consumer
Advocates maintain the Comundssion should examine Duke's
collection efforts in a futurs procseding and should address
the mudence of Duke’s efforts to collect such amounts at
that time.

Duke responds to the Consumer Advocates’ eleventh
assignment of error pointing out that the evidence reflects
that Duke 18 pursuing other mears of funding the costs of
the MGP remediation and the Company accepts the
Cormmission's expectation that it pursue these sources of
funding, Although the Comenission can ascertain in & future
proceeding whether Duke is fulfilling #s commitment to
seek third-party funding for the cleanup, there is no present
basis o delay Duke’s recovery of costs that have been and
will continue to be incurred.

The Comodssion finds that the Consumer Advooates”
sleventh assignment of erver is without merit and should be
denied.  As provided in our Order, it is the Commission's
expectation that Duke will use every effort to recoup
remediation costs from a2l assodated third parties, and the
Commission will mondtor this process closely,  Moreover,
the Corpmission will, at its discretion, indtiate a review of
Duke's efforts to revover third-party funding for the
remediaton costs,

I thelr twelfth assignment of error, the Consumer
Advorates offer that the Commdssion should not have
authorized Duke to coollect the deferred MGP costs from
customers over an unreasonably short five-vear peried, The
Consumer  Advocates  supported a2 longer  10wwear
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amortization period, which they continue to advoeate for,
arguing that the longer period will mitigate the rate impacts
on custorners. They argue the Conmrdssion’s wltimate dendal
of Duke's request to recover carrying charges further
supporis 2 longer amorization  period because the
shareholders should bear some responsibility and the
ultimate rate burden on customers should be mintmized.

In response o the twelfth assignment of error, Duke argues
the Comrnission’s decision 1o allow amortization over a five-
year period is ressonebly balenced and the Consumer
Advocates did not offer a substantial basis for a longer
period. Duke notes that OUCs witnesses did agree that, U
three years was the actual expected pericd between rate
cases, then thres vears was a reasonable Hmeframe for
recovery and, in determindng the appropriate amortization
periad, it 13 veasonable to consider the amount and age of the
deferral, the anticipation of additiona]l deferrals, and the
proximity of the next rate case. Moreover, Duke points out
that, despite advocating for a longer amorfization period
based on the concept of rate shock, the Consumer Advocate
witnesses did not analyze or research the rate Impacts that
would result from differing proposed amortization periods.
Finally, Duke asserts the Commmission’s decision to deny
recovery of any carrying charges mitigates against » longer
amortization pericd. Moving to a 10-year pericd unfairly
shifts more of the burden to Duke, according to the
Cornpany.

The record reflects proposed periods for amorbization
ranging from between three and ten vears. The Commission
considered the arguments regarding this issue provided by
cach of the parties. Based on our determination that the
record supports Duke’s recovery of some of the costs
associated with the MOV remediation, the Commnission
believes the five-year amortization period appropriately
weighs the interests of all parties. Accordingly, we conclude
that the twelfth assignment of error by the Comsumer
Advocates should be dented.

in their thirteenth assignment of error, the Consumer
Advocates state that Duke should not have besn authorized
o collect from customers the MGF costs incurred after
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December 33, 2012, twough a rider.  Thev assert the
Commission’s grant of authority to Duke to defer and
recover future costs through Rider MGP is contrary to the
Staff Report, which Duke did not object to, as well ag the
Stipulation, which requires Duke to file a subsequent rate
case 1o collect expenses after December 31, 2012, Therefore,
the Consumer Advocates state that only those MOP costs
that are found to meet legal and regulatony reguirements
that were deferred before Decamber 31, 2012, should be the
sublect currently being considersd for recovery from
CUSLOITIErS.

(46) Duke, in response fo the Consumer Advocates’ thivteenth
asgignment of error, maintaing that the grant of deferral
accounting authority s well within the broad authority
granted to the Commussion under RO 490513, Duke asserts
that, giver, the evidence of record, the Comenission’s
decision to authorize continual deferral authority was
reasonable.

(47) The Comunission finds no merit in the thirteenth assignment
of ervor offered by the Consumer Advocates. We agree that
B 480513 empowers the Commission to grant Duke’s
request for continued deferral authority within the context
of these cases. However, as noted in ouwr Crder
guthorization to permit the Company to make the necessary
aeeounting adjustrnent to reflect the deferral is in no way a
ruling on the prudency of the costs yvet to be reviewed, Since
we have determined in these cases that Duke should be
permitted to recover the prudently incurred costs of the
MGP investigation and remediafion, it follows that Duke
should be suthorized o update Rider MGP on an annual
basis based on the established 10-year timeframes mandated
for the East and West Bnd sites. Accordingly, we conclude
that the Consumer Advocates” thirteenth assigrument of ereor
shiould be denjed,

it is, therefore,

ORDERED, That the applications for rehearing filed by Duke and the Conzumer
Advocates be dended. K ig, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon all partiss of
raoord,

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd % ﬁm;}uar Chaltrman /

e My

Steven [ Lﬁ‘-}‘iﬁ?’ \ / Lynm Siaby
%MTW A
3. Beth Trombold Agim Z. Hacue

CMTP/ s

Entered in the Journal

Barcy F. MoNeal
Secretary
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BEFORE
THE PUBLIC UTTLITIES COMMISSION OF GHIO

In the Matter of the Application of Duke )
Energy Ohlo, Inc, for an Increase in its )  Case No. 12-1685-GA-AIR
Matural Gas Distribution RBates. )

Case No, 12-1886-GA-ATA

S’

In the Matter of the Application of Duke
Energy Chio, Inc., for Tariff Approval.

el

I the Matter of the Application of Duke
Engrgy Obde, Inc, for Approval of an
Alternative Rate Plan for Gas Dstribution
Service,

Case No, 12-1687-GAALT

e Nt vt gt

Tro the Matter of the Application of Duke
Energy Ohio, Inc, for Approval to Change
Accounting Methods,

Case Mo, 12-1688-CA-AAM

St v ot

DISSENTING OPINION OF
COMMISSIONERS STEVEN D LESSER AND ASIM 7. HADUE

We again dissent from the majority upon rehearing of this case. Duke Hnergy Ohio,
Inc. ("Thuike™) seeks to recover envirenmendal remediation expenses from consumers based
upon the statutory languapge set forth in RC. 490915 (AY4).  As Duke should not recover
under established precedent interpreting RO, 490915 (A¥4), and since they have averred
time aned again that they do not seek recovery under 4309.15 (A)(1), then Duke should not be
able to recover its requested environmental remediation expenses.

—

T

&?te*feﬂ . Lasser

Astm Z. Hague

/v
Entered in the Journal

4§

Parcy F. Moldeal
Secrabary
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Uffice of the Ohio Consumers’ Counsel Your Residenticl Usifity Consumer Advoeae

February 20, 2014

Barcy F. Mcblen, Secretary

FPublic Utilities Commission of Ohio
180 East Broad Strest, 11 Floer
Columbas, Ohio 43215-3793

Re:  Inthe Matter of the Application of Duke Ensrgy Ohio, Inc., for on Increass in its Natural Gos
Distribution Rates, Case No. 12-1685-CA-AIR, & al,

Dear Mz, MoNeal:

Without waiving or conceding any arguments with respect to the notice provision in R.C. 4003,186,
the Office of the Ohio Consumers’ Counsel (*OCC™) notifies the Public Utilities Commission of
Ohio ("PUCC”) of its intent to request that the Supreme Court of Ohio stay the PUCO's November
13, 2013 Opinion and Order ("Order™), January 8, 2014 Entry on Rehearing (“Rehesring Batry™) angd
the February 19, 2014 Entry (“Entry™). That PUCO decision authorizes Duke Energy Ohio, Inc.
{("Duke”} to collect $53 million from customers for eavironmental investigation and remedistion
costs associated with the cleanup of two former manufactured gas plant sites of Duke,

The OCC intends to request, on or after February 26, 2014, that the Supreme Court of Ohio stay the
PUCO's Onder, Eniry on Rehearing and Entry pending the outcome of OCCs appeal. Please
consider this letter to be the notics required by R.C. 4903.16.

Assis

dint Consumers” Counsel

LS/pim

cg: Parties of Record
Hearing Examiners

10 Wast Sad Srest Wik Feer  Cobeniug Ohbls 4325348
{14} 450857 (B0 SBE-04TE fankede o JeekeneBeg
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Ohio Partners for Affordable Energy

231 West Lime Sirest
PO Box 1783

Firsfiay OF 488381793
499, 428.8885

Faxz 419 428 8882

Aol O REINGID. O

Barch 11, 2014
Barcy F. MchNesl, Secrstary

Fublic Utlides Commission of Ohio
180 Bast Broad Strest, 11 Floor
Columbus, Obdo 43218

Re: In the Maiter of the Application of Duke Ensrgy Ohio, Inc., for an
increase in its Netursl Gas Distribufion Rates, Case Mos, 12-1685-GA-
AR, st gl

Uear Ms. McNeal:

Without walving or conceding any argumenis with respect io the notice
provision in R.C. 4803.18, Ohlo Pariners jor Affordable Energy ("OPAE")
hareby nolifies the Public Utiies Commission of Ohio CPUCO  of its
imtent to raquest that the Supreme Court of Ohio slay the PUCT's
Movermber 13, 2013, Cpinlon and Order, January 8, 2014 Entty on
Rehesring, and February 18, 2014 Entry thet authorize Dukis Ensrgy
Chin, Inc., o collect $58 million from customers Tor anvironmenial
investination end mediation cosls associated with the cleanup of two
former Duke manufaciured gas plant sltes.

OPAE intends fo reguest, on or afler Merch 14, 2014, that the Sugreme
Court of Ohio slay these PUCO Entries and Order pending the oulcome
of OPAE's appesl. Please consider this lefter io be the notics required by
R.C. 4803.16.

Sinceraly,

faiColieen L M

LRI R AL R

Colisen L. M@mey
Altomney for Ohlo Pariners for Affordabls Energy

co. Pariies of Recond
Hearing Examiners
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Chadrman of the Board
R S LR

Serior Vice Presidont, Honda of Arwrics MaruSactuning

Hregicdery
SEMD L BURKLANDY

March 11, 2014

Barcy F. McoMesl, Secretary

Fublic Utiities Commission of Chio
180 East Broad Sirset, 11® Floor
Columbus, Okl 432158-3783

Re:  In the Matler of the Application of Duke Energy Chio, ine, for an Increass in ifs
Nalural Gas Distribufion Rafes, Case No. 12-1885-CA-AIR, st al.

Daar Ms. MoNesal

Without waiving or concsding any arguments with respect o the notice provision In R.C.
4£803.18, the Ohio Manufacturers’ Assoclation (OMA) nolifiss the Public Utiities
Commission of Ohio ('PUCO” or "Commission™ of s Intent to request that the Supreme
Court of Ohlo stay the PUCO's November 13, 2013 Opinion and Order ("Order’), January 8,
2014 Entry on Rehearing ("Rebwaring Entry”), and the February 19, 2014 Entry {"Enlry™).
That PUCO decislon authorizes Duke Energy Ohlo, Inc. {"Duke®) o collect $56 million from
customers for environmental investigation and remediation costs associated with the
cleanup of two former manufactured gas plant ("MGP") sites of Duke,

The OMA intends to request, on or sfter March 14, 2014, that the Supreme Court of Ohio
stay that PUCO Order and Eniry pending the outcome of OMA's and Ohio Consumers’
{ounsel's joint appeal. Please consider this letter to be the notice required by R.C.
4803.16.

Sincerely,

Robert A, Brundratt
Altomey for Ohio Manufacturers’ Association

ce. Parties of Record
Hearing Examiners

33N Hgn S, Gthfloor Phone 634 224 5 | - Toll frees B00-662-4463 smaggohlombg.com
Lolumbus, UiMo 43215 3005 Fax: 6248204102 WWW OHIOMFG.COM
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GCARPENTER LIPPE & LELAWD 117
TELEPHONE (8141 3853100 ATTORKEYS AT LAW
LB HORTH LeSALLE 280 PLAZA, SUITE 1300 ARITERE DISECT NUMBER-
SUITE 3840
B R @ ots 6080 290 NORTH HIGH STREET {6i4) 3854124
TELEEESOME 13913 7774306 COLUMBLE, ORI0 43218 bﬁjkﬁ@wﬂ’?ﬁﬁiﬂrﬁﬂpﬁ&ﬁm
1028 COMKESTIONT AVENUE MW, W CARPENTERLIPPE.COM

BUITE 100
WASMINGTOW, (38 20028 GA41TY
TELEPHONE (202 388-2808

March 11, 2014

Barcy F. McMesl, Secretary

Public Urlities Commission of Ohio
180 East Broad Strest, 117 Floor
Columbus, Ohlo 43218-3783

Re:  In the Master of the dpplication of Duke Energy Ohio, Inc. for an Increase in its
Nutural Gas Distribution Rutes, Case No. 12-1685-0A-AIR, et 4l

Dear Ms, dMoNeal:

Withouwt waiving or conceding sny arguments with respect o the notice provision in
Section 4503.16, Revised Code, The Kroger Company (“Kroger™) bereby notifies the Public Utilities
Commission of Ohio *Commission™) of its intent (o request that the Supreme Court of Ohido stay the
Commission’s November 13, 2013 Opinion and Order and Janvary 3, 2014 Entry on Reheasing that
authorize Duke Bnergy Oble, Ine. ("Duke™) to eollect $35 million from customers for environmental
mvestigation and remediation costs associated with the cleanup of two former manufactured gas plant

sites of Luks,

Kroger intends fo request, on or after March 14, 2014, that the Supreme Court of Obio
stay the shove-referenced Commission ordess ponding the oucome of Kroger's appeal.  Please
congider this letier 1 be the notice required by Section 4903.18, Revised Code.

Sincersly,

Sk W %"M
W. Boiko

Kiiy
Aldtorney for The Kroger Company

v Partios of Record
Hearing Examiners
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