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INTHE SUPREME COURT OF OHIO

In the Matter of the ^^^^^ca^^^^^ of Duke
Energy Ohio, Inc. for an Increase in Its
Natural Gas Distribution Rates.

}
^
^ Case Noo 2014^0328

In the Matter of the Application of T^^^e
Energy Ohio, Inc., for Tariff Appz^^vc-il,

^ Appeal from the P€iblic Utilities
) Commission of Ohio

In the Matter of the Application of Duke ^
Energy Ohio, Inc., for Approval of an ^ Ptiblic Utilities Commission of Ohio
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JOINT MOTION FOR A S'I AY
BY

THE OFFICE OF THE OHIO C^^SUMERS't..OUNSELg
KROGER COMPANY,

OHIO MANtJFACTU^ERS'ASSOCIATI^^,
ANI)

OHIO PARTNERS FOR AFFORDABLE ENERC3,Y

For the purpose of protecting approximately 420,000 n.at^ral. gas customers of

Duke Energy Ohio, Inc. ("Duke" or "Utility") from unlawful charges, the Office of the

Ohio Consumers' Counsel (4aOCCY'), the Kroger Company ("Kroger"), ^^^^^

Manufacturers' Association ("OMA"), and Ohio ^^rtn^^s for Affordable Energy

("OPAE")' respectfully move this Court, pursuant to R.C. 4903.16, to grant a stay ol." the

Novem.^er 13, 2013 Opinion and Order (x<Or€ieeS) (see Atta.chnient A) and the January 8,

2014 Entry on Rehearing ("Entry") (see Attachment B) of the Public Utilities

Commission of Ohio ("PI1CO'Y or "Cainmgs^^on")a That Order and Entry ^^ithorize^

1 Collectively "Joint Mravants.sF



Duke to coll^^t a^^^^ufactured gas plant ("MGP") Rider rate from its customers. I'^at.

PUCO decision will result in Duke's customers paying W.5 millaoti for MGP-re1ated

investigation and remediation expenses.

Joint Movants seek to stay the effective date (March 3, 2014^ of the MC3-:N Rider

rate that Duke will collect from customers when they pay their natural gas bil1s. A stay is

necessary in order to prevent irreparable ham-i to the Utility's customers during the

pendency of Joint Movants' appeal ol'the PUCO's decisions in the cases belowo

The Joint ^^ovmits respectfully iiote that, pursuant to R.C. 4903.20, "All actions

and pi^^^^ed1tigs in the sLipreme court" under the Revised Coc1^ Chapters at issue in this

appeal "shall be taken up and disposed of by the court out of their order on the docket."

For the reasons set -forth in the following Memorandum in Support, the requested

stay should be granted.

Respectfully submitted,
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IN THE SUPREME COURT OF OH10

In the Matter of the Application of Duk-e
Etiejrgy Ohio, Inc. for an Increase in Its
Natural Gas Dist^bufion Rates.

)
)
) Case No. 2014-0328

In die Matter of the Application of Duke
Energy Ohio, hie., for Tariff Approval.

In the Matter of the Application of Duke
Energy Ohio, inc., for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of D-uke
Energy Ohio, Inc., for Approval to Change
Accounting Methods o

) kDpeal from the Public Utilities
) C^^-amission of Ohio

Piiba^c Utilities C;ommissioii of Ohio
Case Nos. 12-1685-GA-AI^

12-1686mGA-ATA
1 ^-1687LLGA-ALT
12-1688-GA-AAM

MEMORANDUM IN St'^^ORT

.AO R_G 'f PXtRODU0... d 8OA C

On Nove-inbe.r 13, 2013, the PI7C;O issued its Opinion and Order in the above-

captioned matters, authorizing Duke to collect from customers nearly $55.5 million in

^^^^^^^^ent^ investigation and reniediati€sn costs for two MGP sites. In. the Matter of

the Application of Duke Etier-gy Ohio, Inc. for an Increase in its Natural Gas Distribution

Rates, PUCO Case Nos. 12^1685-GA-AIR, et a1.. Duke's Compliance"C"ariff F^^^^2 at

Exhibit I (Noveinber 27, 2013). Those two sites have, not been used and useful in

providing utiliq, service to customers in over 50 years. In. the Matter of ^he Application

of Duke Energy Ohio, Inc. J-br an Increase in its Natural Caas Distribution Rates, PUCO

Case Noso 12m1685-GA-A:oR, et ala See also, Tr. Vol. I at 1.83 (Bed^iarcik) (Apri129y



2013),2 In reaching its decision ttia^ Duke's customers should pay for these costs, the

^UCCl}s a°iding derogates Ohio's ratemaking forn-itiia codified in R.C. 4909.15 (A)(1) and

R.C. 49€19.1 ^(A)(4)a

Ohio's current ratemaking foranula provides for ttie collection from customers of

rates related to the provision of current utility service from i'acliities, which are used and

useful in providiii,g that service. In establishing the law that mandates that rates be set to

collect the costs of current service related to the facilities which provide those services,

the legislature established a reasonable balance between the interests of the public utility

and the interests of customers. This law, which has igeeii iti place since the inception of

public utility regulation in. Ohio in 191153 establishes mandatory requirements on the

1'^^CO and does not contain any ex°inptions or exceptions from that statute.

'1'^^ PU^^ erred in allowing the collection of $55.5 mi11iozi ftom customers for

costs associated with facilities which have not operated in 50 years, in violation of this

law. In addition, the PUCO erred in fiiiding that the environ^ieiital remediation

expendi^^^res were prudent aadreasonalale in accordance with R.C. 4909,154.

Absent a stay of the P1:;COYs Order and Entry during the pendency of the Joint

Movants' appeals, Duke will collect this charge from customers that may later be found by

2 The West End site is located on the west side of downtown Cincinnati and it was
constructed by the Cincinnati Gas Liglit and Coke Company in 1841. Gas for lighting
was first produced at the plant in 1843, and the manufacture of gas ceased in 1928. The
East End site is located about four miles east of downtow^i Cincinnati. Cor^structi^^ of
the East End site began in 1882 and commercial opffations began in 1884, with. the
manufacture of gas ceasing in 1.963.

3 House Bill 325: Changing the name of the Railxoad Com-missian of Ohio to that of the
Public Service Commission of Ohio, detirting the powers and duties of the latter
commission with respect to public utilities and to amend ^ectioiis 501, 502 and 606 of the
General Code). General Code Section 606, Section 25 (1911).
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this Court to be unlawful, resulting in the 1.Ttill^y being uriiustl^ enriched. Aald ugif'ortunately

for customers, it is 11ke1^ that any money collected -- even though later found ^^) be

urlawfLlly collected -- will not be retamed to customers.

This is an outcome that was recently experl^ii^ed in an appeal of the electric

security plan ("ESP") of Coiu^bus ^outfYerri Power Company and Ohio Power Company

(collectively "AEP"). In ^e App^^cataon of Columbus S. Power Co., Slip Opinion 2014-

Ohio-^462 at J[ 54. 1h regard to unlawftil charges paid by AF.P's customers, this Court found

that $368 million in ^^^^^stified provider of last resort revenues collected by the utility could

not be retLimecl to customers because of the rule against retroactive ratemaking. 1d. In

Columbus Southem, the Court rel-og^^^^^ the 64u^'air" nature of an outcome where the

utility was permitted to retain a wandfatl in the form of the $386 million. The ^our^ ^^^ted

that both OC^^ ^id 1EUI failed to obtain a stay in order to prevent that unfair outcoraie. In re

Application of ^^lu^bus S. Power Co., Slip Op Slip Op. 201 4-Ohio-^^2 at 157 (Feb, 11,

2014). Therefore, the requesterl stay should be ganted to protect Duke's customers from

suf1'erlii,^ a similar fate in the event that the PUCO's Order and Entry are found unl.awl'^l.

11e THE COURT ^I-IOULD GRANT A STAY TO PROTECT DUKE'S
CUSTOMERS DURING THE PROC;^^^ OF AN APPEAL

A. Joint Movants Meet The Legal Requirements For Granting A Stay.

R.C. 4903.16 provides for the issuance of a stay of execiataon. regarding the

Commission's final orders:

A proceeding to reverse, vacate, or modify a final order rendered by the
public utiliti^s commission does not stay execution of such order LinIess
the supreme court or a jtidge thereof in. vacataoip, on application and three
days` iiotice to the co^^inission, allows such stay, in which event t1le
appellant shall execute aii undertaking, payable to the state in stich a sum
as the supreme court pre3czibes, with. surety to the satisfactic^^^ of t1le clerk
of the supaeine court., conditioned for the prompt payment by the appellant

^



of all damages caused by the delay in the enforcement of the order
complained of, and for the repayment. of all moneys paid by any person,
^i-rrn, or corporation for transportation, transmission, produce, commodity,
or service in excess of the charges fixed by the order complained of, in the
eve^it such order is sustained.

'I'he Court has long recognized that "aaiy pei°son who feels aggrieved by a ^z order has a

right to secure a stay of the collection of the new rates after postiv-g a bond.'p In re.

Application of (;Olumbus S. Power Co., ^^^ Ohio St.3d 512, 201 I-Ohao-1; 88g 117

(quoting Keco Industries, Inc. v. Cincinnati & Suburban Bell Te1. C.'o., 166 Ohio St. 254,

257 (1957)).

In an appeal from the PUCO, the Court will sustain a motion for a stav of

execution if the movant satisfies the criteria contained in R.C. 4903,16. That Section

iniposes three conditions on the Court's exercise of its power to stay: application to the

Court; notice to the Coma-nissionj and, upon approval by the Court, execution of an

appropriate bond. As discussed below, all three conditions are met in this case.

First, there rnust be an °'a.pplaeation" to the Court. R.C. 4903.16. J€^int Movants

have applied by filing this Motion in compliance with all of the C:ourt's applicable filing

rules.

Second, there must be three ^aysy notice to the PUCO. Joint Movants,

iaidivid€^^^^^^ have served the PUCO with the required notie.e, Exhibit C attached to this

Joiait Motion contains the date6sts,mged copies.

Third, and finally, the statute requires that if a stay is allowed, the appellant shall

execute an undertaking __ a beiid that satisfies certain conditions. The bond must be

"payable to the state." R,C. 4903.16. And the bond must be saco^iditioiied for the prompt

payment by the appellant of all damages caiise^ by the delay in the enforcement of the

^



order complained of.'F R.C. 4903.16. As explained l'arther below, no bond is necessary

to effect a stay. But if this Court finds that a bond is necessary, Joint Movants will post a

nominal bond that will be payable to the State of Ohio to effect the stay.

1. No bond is necessary to effect the Stayo

a. 'r^^ bond requirement in R.C. 4903.16 is
ur^^onstllutional. under the separation of powers
d®etriiier

This Court should determine that a bond is not iz^^^^sary to effect tite stay that

Joint Movants seek b^cat^se R.C. 4903.16 is uj-Li^ons^itationa1. Specifically, R.C. 4903.16 is

uncs^^^^^ttitionaI be-cause €lie. bond requirement (contained in that stata.i^^),r^^tricts this Court's

ability to exercise its inherent authotity t®1^sue stays, thereby violating tlic selgarataor.^ of

powers dr^etTine. The Ohio C~'onstitutioii inherently embraces the selaaratis^ii of powers

d^ctriiie. State v. Bodyke, 11-6 Ohio St.3d 266, 2010-C3h1o-2424r 933 N.E.2d 753, 140;

C;ity of Norwood v, fl€^rney, 110 Ohio St.3d 353, 2€^06-Oh.lo-3d99y 853 N.E.2d 1115, 1

114; State v. Hochhausler, 76 Ohio St.3€1 4555 466o 668 N.E.2d457 (1996), Throug1^ ^s

doctrine, our government preserves the independence of each of the three branches of tl^^

^^^^^^^nt a^^d prevents the encroachment by one brwich -upon of the powers of another.

tTh^ reason the legislative, ^xe-cutive, and judicial powers are separate aiid balanced is to

protect the people * * * " State ex rel. Bray v. Russell, 89 Ohio St3d 132, 135, 729 N.E.2d

359 (2000)(statut^ authorizing parole board to try, convict, aiid sentence inmat.es for

crimes committed while in prison violated separation of powers doctrine). '1'he proper

adnii.^^^trati^^ of justice aequia^s that the judicial br-dneh remain ^nd^^^^^^iix and free from

interference by other 1^ranclaes, State ex rel. Foster v. Bd. ot'C;`ty. C'omnsr. of Lucas C,"ty., 16

Ohio St.2d 89, 92, 242 N.E.2d 884 (1968)(a board of county commissioners could not

interfere with the op^rations of the court by denying it essen.tial funding). The j-udlc1aI.

^



1SrwichYs power to adniinister justice ^annot. be ^^^^^^^ or con€roUed tbrou^^ ^^^^r

branch's exercise of its respective powers. "dJlbe legislative branch has no right to limit the

inherent powers of the judicial branch of the ^ovemment." Hochhausler at 464.

The judicial branch's °diiilier^^t authority includes the power to issue or to deny stays."

^.̂ `iryof.Alorvood5 a.t J:l .l7. A stay prevents ^^^^e action by temporarily suspeildi.^g the

source of the authority to act, The stay power is .saa power as old as the judicial system of the

natson..4 and "part of a court's `tradi^^nal equipment for the administration of justice.P,s lyken

v. Holder, 556 I.J.S. 418, 428-429, 129 S.Ct. 1749, 173 1_..Ed.2d 550 (2009) quoting

S^^ipps-flo-ward Radio, Inc. v. Fed. C^tnmunications Comm., 316 U.S. 4, l.7? 62 S.Ct.

875, 86 L.Ed. 1229 (1942) (distinguished ojn otlier grounds). A stay prevents irr^^arable

injury to the parties arid to tYic public ^^iiding the outco^^e of an appeal. Id. at 432 (citation

omitted). A stay also provides the apiaeUa^ court the ^iucial tiaiie to review the legality of the

appealed order. The power to grant or deny a stay is "essential to the orderly and efficient

administration of justic€;.'P Hochhausler at 464. As such, ^^ ^our€.has ^^^ted that the

legislative branch may not even impose Hinitatior^s on the judiciary's inherent power to gmnt

or €lea^^ stays. City qf Narwood at 388 (quoting Smothers v. Lewis, 672 S.W.2d 62, 64

(1984)(d`[Ilt is not within the purview of the legislature to ^ra^lt or ^^^iy the power nor is

it within the purview of the legislature to shape or fashion circumstances under which this

inherently judicial power raiay be or may not be granted or denied.")).

lii City qfNonvo€adP this Court b.elti that a statute's proscription on stays was

uncoiistatutional as it violated the separation of powers doctrine, City ofNonvraod at 388. The

statute prohibited courts froni issuing stays or injuagetioiis against the taking of appao^iiated

property pending review of an eminent doniain action. '1'!^^ Court noted that numcious
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jur1^^cti®n^ ^-ecogni^e a court's 1nhemnt stay ^ower. Id. at 1118 . 'rbe sl.gx€ificance of d`the

rigfi^ aiid risks am.pil^aW by enih-tent doma€ri acti®iis'S also factored into the Cou.rt' s order.

Id, at 1125. Moreover, the Court distinguished its decision that the statute unconstitutionally

violated the separation of powers d^^^e from its decisions in prior cases that ul,held the

same statuw, Id. at ^ 128m133. 'I'^^ Court reasoned that the ^^^^ cases did not consider

whether the statute iiifrlnged on judicial autlZoti.ty and violated the separation of powers

doctrine. Id. at T[ 132.

In Hochhauslers the C:ourt also held a statute's no stay provision ^^^^onstitutianaL

because it violated the separation of powers doctrine. 76 Ohio S0d at. 464. The statute's ^io

stay provision denied anlv court the ability to stay an adminastrati-ve driver's license suspension

imposed for ^^erati€^g a motor veWele wlalle 1ntoxa^ated. Id. at 46'j. C-encrallyy, llegislation

enacted by the Ger^eral. :4.s^^enibly is presumed constitutaona1. 1d, at 458. However,

legislation that usurps the powers of the judicial branch vlolab^^ the separation of powers

doctrine is unc®nstitLitiona.l. Id. at 464. T'h^ Court found that d`[t:)o the extent that [the sta^^^

deprives the courts of their ability to grant a stay of an administrative license ^^^spenslony it

improperly i^iter:^eres wgtli the exercise of a court's judicial functions." Id. at 463. The Court

struck down the Lir^coa,-stitati€^nal statute.

Even ^otigh the right to appeal a PUCO decision is a statutorily granted right R.C.

4903.13, its ^^eati^^^ (by the Ohio General Assembly) does not give th. e legislatme. the right t.o

encroach iipors ttie consti.tutionall^ granted powers of til^ Supreme Court of Ohio. As thi's

Court recogaiized in City qf NoaKwod -- once aii administrative action h&s ended and the right

to appeal is triggered --_ the legislature is void of any iight to control a subseqiieiit judicial

revgew. Specifically, the Court quoted the Supreme Court of Kentucky (when it struck a
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portion of a statute as unconstitut€onaI) that held: "The statutorily gm^d ii.^^ to appeal

under [state statutes] was [appellant's] basis for t[iis action * * *. However, the fact that the

legislature statutorily provides for this appeal does not give it the iight to encroach upon the

constitutionality granted powers of the judiciary. Once the administrative action has ended

and the right to appeal arises, the legislature is void of any right t^) control a. subsequent

appellate ju^^^i,-,.d p^^ceediiig. The judicial r€ales have come into play and have ^^^^^pted the

fieldo" City of iVorwood, 110 Ohio St,3cl 353, 2006-Ohio-3799, 853 N.E.2d 1115, at It 12 1.

(quoting Sniother°s, 672 S.W,2d at 64-65).

Like the statutes s^^utirf,^zed in City offorwvod and Hochhausler, R.C. 4903,16 is

unconstitutional. The proscription on stays examined in City qf ^^nvood, the iio stay

provision examined in H^^^ihausler, and the bond requ^^ement in R.C. 4903.16 affect the

Court's stay powers in the same manner. All dffee statutes fi^^^ the Court's inherent authority

to issue a stay, and impact the right of parties to seek recourse through appeals to the Court.

The proscription on stays in City of Norwood prevented the Court from. staying takings of

appropriated property. The no stay provision in Hochhausler prevented the Cou.rt from

staying an administrative license suspension. Similarly, the bond requirement in R.C. 4903.16

prevents the Court from freely exercising its power to stay the PUC .0's orders on appeal.

Under R.C. 4903.16, the Court may stay th^ execution of an order, only if the party seeking

the stay posts a bond undertaking sufFicien^ to pay for dwnages caused by the delay of the

order in the event that the order is upheld. Essentially, the statute prohibits the Court froni

issuliig stays if a pa.€°kyfaiIs to post a bond in an smouait sufficient to pay 1`^^^ damages caused

by the delay of the PUCO order. See eog. In, re Columbus S. Power Co,, 128 Ohio St.3d

^



512, 2€l11-Oh1a-1,788q 947 N.E.Zd 655, at 9[ 1.7; City of C^^umbus v. Pub. Util. C^mm.,

170 Ohio St. 105,163 N.E.2d 167 (1959) syllabus.

Several cases confirm the res€^cti^^ effect of the bond requirement upon the Court's

stay power. Id. In Columbus Southem Power, the Court found that it was uiiabl^ to stay the

execution of a PUCO order, because the appellant did not post the bond required by R.C,

4903.16. Columbus S. Power Co., at 118. Indeed, the Court characterized the statute as t1le

legislature attaching "a slgn^ ^cant requirement to ^^ court's stay power.s^ Id. at 20.

(Emphasis added.) Similarly, in City of C'oiumbus4 the City's application for stay was

d.eiiled, because ttie City was unwilling to f.i.^^^h an undertaking in more thaii a ^omz^ial.

amouiit. City of C"alupnbissa 170 Ohio St. at 1€19-11.0. Yet, as the ^ourt stated in City of

Norwood, the legislative braiic1^ ^nay not even impose limitations on the -judfclar.y5s inherent

power to gr^^^ or deaiy stays. Ci^y off^rwoo€^ at I 118. The bond requar.eanerat's limitation

a^^^^ the Court's inherent authori^r violates the separation of powers doctritie.

1"'urthennore5 although Columbus Southern Power and City qf Columbus apply and

uphold R.C. 4903.16, these cases do not supp€ait its constitutionality. As in City ofx^orwoods

the prior decisions do not control the outcome in the present case. In City ofNoa°wood} the

Court distinguished prior decisions, wliieh upliels^ the statLite in question by reasoning that the

prior decisions did not address the ^^para^^^^ of powers doctrine. Id. at 1132. Similarly,

neither Columbus Soutliem Power nor City of (`olumb^^ ^^atnined whether R.C. 4903.16

violated the separation of powers d^ctrlne, In Columbia S^^therti Power, the Court addressed

whether to grant a refund. In City qf Columbus, the Court addressed the bond requiremeziz3

but did not consider the constitutional issue of whether R.C. 4903,16 usurps judicial powers.

^



Consequently, neither case supports the cc^^sfit^^^onality of R.C. 4903.16. F

Columbus ^outhem Power illustrates the need forjudicial discretion in granting stays, As in

City qfATorwood, the Court shoLild consider the rights ^id r€sks amphcated by the PUCO's

orders. Id at 1132. In C^^^umbus S^uthern Puwer, tWs ^ourt recognized that the public was

irreparably harmed, because the. bond requirement prevented the Cou.rt from issuing a stay and

tio other remedy was available to protect residential utility users. See ^olunibus Southern

Power, 128 Ohio St,3d at 512, ^01imOhio-1788, 947N.E.2d655, ati 11-21, Befoa•e-tl^^

Court re-vr€.°r^ed the PL7CO3s order, customers paid higi-ier rates to the utility under that order,

td. at 115. ("The unlawful rate increase lasted until the end of 2009 and has been fully

recovered.") The amoLmt paid to the utility ^^usuant to the unlawful rate iitcrea^^ was never

retLimed to consumers. This illustrates the harmful effects of the General Assembly's

encroa^^^ent ora judicial stay power.

The Court must be allowed to exercise its discretion in iss€^^^^g a stay with -._ or without

-- a bond. The ^ourt may find it necessary to grant a stay without a bond to protect the public

and the ^^^^ject matter of the litigation. In Columbus Southera. Power, the no refund mle,

coupled with the absence of a stay, t.ransformed a. "awin. on the merits into a sa^^^^bat hollow

vactorv." See yid. at 9117. In fact, the end msult was that the titflit^ was enriched by

hundreds of millions of ^^llas because the, Coti.rt could not protect customers even t^ough

customers p€^vOed on the mer€tse lliis iiiequgty is magnified by the reality that the Ioiiit

Movatit^ simply cannot post a bond of this ^nagnitude.4 In this case, if the legislative bond

^ Judge Pfeifer has highlighted the unrealistic nature of the bonds. State ex rel. Indus.
Energy Users of Ohio v. Pub. Util. Comm., 135 Ohio St3d 367, 2013-O^^^-1472, 987
N.E.2d 645, 12 (Pfeifer and O'Neill, J., disseriting) (stating that "bond i^. that ^otint
[$144 rnillion] to stay the rate increase pursuant to R.C. 4903.16 is ^^^eaIistgc.4S)
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recltilrement prevents the Court from issuing a stay and the Catw. eventuafly reverses tl^^

PUCO's Order, then Duke's utility customers will be irreparably harmed becaiise they w111

have paid for the Utility's actions even after a deteraninati.on that the actions were unlawful.

and imprudent.

Under the P1JCO's ()rder and Entry, Ol^ioans will be required to pay higher utility

b11Is to finance $55.5 miftion in cost,s that Duke expended to remediate two r#.anu^^.tcared, gas

plant sites. Joiiit Movants challenge the lawfulness of the Order and E"ntry, and are conf^^ent

that ffi.is Court. wfll reverse them. When that happens, Ohioans who have paid for the MGP

remediation cost.s will be left wlthoait a remedy to recover those ga.yTnents. 0laiaans would be

^^parab1y harmed as they would not be able to recover their money, and the Utility will

benefit from the windfall. On the otlier hand, 11'the. Court issues a stay of the PUCO's Order

ajid tl^e Cou€t eventually reverses the PI7CO, then neither the oustoin€;rs nor the utility are

harmed. Furthermore, if the Court issues a stay of the PIUICO's Order, and the Court

eventually affirms the PUCO's Order, then the LTtlllty is also not an-eparably hannecio Duke

maintains the authority to collect any angount owed plus carrying charges.

When the Ohio General Assembly enacted R.C. 4903.16, it unconstitutionally

encr®ac1ied upon the Court's authority. The statute prevents the C€^tirt from exercising its

judginent and utglizing its inherent stay powers to avert irreparable injury to the public

pending the outcome of an appeal. The legislative bond .r^quirer^en. t usurps the Court's

inherent authority to grant stays, violates the separation of powers doctnne, ^^id is

uticonstltut^onal. For these reasons, Joint Movants respectl'tillv requests that the Court

declare the bond requirement in R.C.4903.16 uticonstitutlc^nal,

11



b9 The public ofrice exemption to the bond requirement
should apply to ^CCs*5 Therefore, no ^^iid is necessary
to effect the st-ay that OCC seeks.

Ohio law provides for an exemption that relieves the OCC from hav1iig to post a

bond -- or "_execute. an ^^ider^aking" as bonding is referred to ln, R.C. 4903.16 -- in

furtherance of a requested stay. A public officer is not required to post a supersedeas

borid when acting in a representative capacity for the State. 6 R.C. M5.12 provicles.

An appellant is not required to give a su-pe.^^edeas bond in ^onnectaoii with any of
the following:

(A) An appeal by any of the following:

(3) Any public officer of the state or of any of its political subdivisions who is
suing or is sued solely in the public officer`s representative capacity as Cnat
officere R.C. 2505.12. (Emphasis added.)

According to R.C. 4911.06, the Consumers' Counsel "shall be considered a state officer *

* * " R.C. 4911.06. Furthermore, according ^o .R.C. 4911,02, the Consumers' Counsel

may "institute, ^ntervene in, or otherwise participate in pr^^^ed1^.gs in both state and

federal courts * * * ^ii ^ehal1'of the r^^^^^^^^^^ ^onsumers." R.C. 4911.02. Thus, in filing

a request for a stay of execution, the Consumers' Counsel acts in a representative

y Kroger, OMA and OPAE are not participating in this Section of the:^^otion.

6 It is easy to understand why the. Ohio ^eneral. Asser^ibly has exempted state public
officers ftom having to post a bond to effect a stay pending a.a^ appeal. In thLis case,
Duke's collection of $55 million from its customers is the ^^^^^^^^ of this appeal. If C^CC
were required to post a $55 million bond in order to obtain a stay, OC;C understands that
it would have to pay an annual premium for the bond of approximately $832,500 during
the first year the appeal is pending plus a pro-r^^^d amount for increr^^^^^^^ of a year after
the first yeaa that the ap^eal. remains pending. In ad€litioii to this cost that is not
affordable for OCC, in order to ^^t a bond OCC would be ^^^^^^^^ to an indemnification
provision that would put the OCC; (or possibly the State) at risk of having to pay up to
$55 million in the event the bond was forfeited. R.Ce 2505.12 r^^^oves that cost and
potential liability to the state wheai. a stay is sought during an appeal.

12



capacity and, as a public officer, is not required to post a supersedeas bond. In fact, the

Court has even granted a stay for an entity other than a public officer wlthotit requiring

that a bond be posted by the appellant. In MCI Telecommuitacations t:"s^rp, v. PUCO,

(1987), a stay was granted in a utility case by the Olil^ Supreme Court wltliout the

posting of a bond despite the fact that the appellant was not a public entity. 31 Ohio

St.3d 604, 605, 510 ME.2d 806 (1987) (Douglas, J., dissenting). Similarly, the ^oLirt

should grant OCC's request for stay of executiori in this case pursuant to R.C. 4903.16.

R,C, 2505,12 should '^^ read in pan inat.erla. with R.C. 4903.16 as noted by Justice

Herbert in his disseiit in Columbus v, Ptib, Iltal, Comm. of Ohio., 170 Ohio St. 105, 111

(1959) (Herbert, J., dissenting). There, Justice Herbert ^oneliided that Columbus, as a

political subclavlsloii of the state. of Ohio, should not l^e required to post a bond to obtaaii a

stay, or that a nominal b€^^id should be .sul`flclento' Thiis, this Court should stay the

operation of the order pending f1iia.l decision, without bond by the OCC or with only a

nomiraal. bond,$ Justice Herbert wrote, ":lt is the view of the writer * * * that the

Legislature never liiteraded to handicap in this manner a muiiicgpality seeking to protect

its citizens who are con:siamers of public utility products."'

The OCC is not required to post a supersedeas bond because the OCC is actlrig in

a representative capacity as a public o^'^cer of the State, Accordingly, ilo bond is

necessary to affect a stay.

' Id. at 1. l. l,

^Colu^bus, 170 Ohio St. 105, 111 (Herbert, J., dissenting).

^ Id. at 112.
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2. If this Court ^^^miines that a bond is required, then the posting
of a nominal bond wfll meet the requirements of R.C. 4903.16 to
effect the Stay of the ^^^^^^ Order and ^^tryQ

If the Court determines that R.C. 4903.16 is constitutional and that the OCC is not

exempt from the bond requirernent, then the Joint Movants will post a nominal bond to

effect Ll€^ stay. The law in question states that bo€id must be "conditioned for the prompt

payment by the appellant of all damages caused by the delay in the enforcement of the

order complained of," R.C. 4903.16, Duke is cun-ently accriri^g carrying charges

(interest) on the deferred balance until recovery commences -and Duke will ther€be

authorized to fully collect from cust€arg€ers the authorized MGP-related investigation and

remediation costs plus xnterest, 13^^ause of the structure of the PUCO's Order that

permits Duke to collect interest on the money at issue in this appeal, Duke will not suffer

harm from a delay in the collection of MGl? Rider rate. Accordingly, a nominal bond

will meet the requirements of the statute.

If the decision of the Court is Ll€at the P`CO's Order should be upheld, the stay

would be l"afWd, collection of rates would res€^^^^, and the IJtilitv would be compensated

through financing charges for the time value of money. Therefore, a nominal bond is

sufficient to cover any damages caused by the delay in collection of the ^GPWrelaxed

investigation and remediation expenses from customers as intended by R.C. 4903.16.

B. A Stay Should Be Gran#ed. Because ,Joint M^^ants Can Show A
Strong Likelihood Of Prevailing On The Merits, Irreparable Harm
To Consumers Withotit The Stay, Duke WMI:Not Be Harmed. If The
Stay Is Granted, And There Is A Strong P€iblic Interest In Favor Of
The Stay.

Althoug1€ R.C. 4903.16 does not req€€iAe a movant to demonstrate its likelihood of

prevailing oti the merits, s€,€fferi€ig irreparable harm, or fu€d€erlng the public interest, if a

stay is not granted, based on the above arguments, Joint Movants cat€ satisfy these
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additional requirements warranting the Court to grant the requested stay. There is no

controlling precedent in Ohio setting forth the condztaoais under which an order of the

Commission shal be stayed. /n the Matter of the Commission's Investigation Into the

Modific€^^^^^ of Intrastate Access Cl-iargesa 2003 Ohio PUC LEXIS 62, 9-10 (citing sVCI

Telecommunications Corpa v. Pub. UtiL Com, (1.987)} 31 Ohio St.3d 604, 606 (Douglas,

J., d1ssent1iig), However, the Court has urged adoption of the faur-part analysis

suggested by Justice Douglas in JVCI Telecommunications Corl). v. Pub. UtiL Com.

There Justice Douglas presented four fc-ictors to consider when examining a

request for a stay of t.he Commission orders: "^(a) Whether them has been a strong

showing tl-iat movant is likely to prevail on the merits; Whether the party seeking the

stay has shown that it would suffer irreparable harm absent the stay; (c) Whether the stay

would cause substantial baran to other parties; and (d) Where lies the public interest." Id,

at 10. As illustrated below, this Court shou1d stay the Commission's Orders because

Joint Movaaits^ can show a strong likelihood of prevailing on the ^^^its,1^^^^^rable harm

to consumers will result if the stay is not granted, no ha^^ii will come to Duke if the stay

is ^^^ed, and there is a strong public interest in favor of the stay.

^K 'rh^^ is a strong Li^eflhood that Joint iMovan^ ^^ preva1 on the
^^^^its of their positions ^ protect Ohio customers from paying
for Duke's pollution c^ean=u^ costs.

'F1^^re. is a strong likelihood that Joint Movants will prevail on the ^^en.ts in their

appeals. Duke has been authorized (by the PUCO) to collect MGP-related investigation

and remediation costs from its c^stomers. But manufactured gas production ceased at
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these two sites more than half a century agoo 1° In fact, the majority of mantifactured gas

production -- and in turn the pollution from that production 44 also occurred prior to

PUCO regulat€€^^i of natural gas utilities, over a:t^undred years agoo In the Matter of the

Application of Duke Energy Clhao,1nc. for an Increase in its Natural Gas Distribution

Rates, Pub. Utal. Comm. Nos. 12-i685-GARAIR9 et a1. 2013 Ohio PUC LEXIS 259; 1:ra

Vol. 11: at 41.3 (Berlna,reik) (April 30, 2013). As l^idicated above, Ohio rater^ak-ing law --

R,C. 4909.15 Y4 prohibits the collection of costs from customers that are not related to

service or to facilities that are not ^^^ed and usefuR in service to current customers. Thus,

had the PUCO properly applied Ohio ratemaking lavi, the Utility's request would have

been denied, The proper application of Ohio ratemaking law did not occur in the cases

below.

The PtTCO is a creature of statute and lacks authority to deviate from tlie statutory

requirements related to ratemaking. See Canton Storage and Transfer Co. v. Pub. Util.

Comme 72 Ohio St.3d 1, 16, 647 N.E.2d 136 (1995). 'I'he PUCO's ratemaking formula

under the law balances the interests of Ohioans and. their public ^.^tilitdes. In the case

below, the PUCO failed to correctly apply the ratemaking law; therefore, there is a strong

likelihood that Joln.t '^ovants will prevail on the merl.ts.

In addition to the PUCO failing to follow Ohio rat^^^aking law, the J'olntMr^vants

are also likely to prevail because the PUCO erred when it found that Duke had met its

lsurdeii of proving that the MGP-relatetl remediation costs were prudently ^^curred,

10 Duke's MGP Sites operated durliig the following periods: for the East End fa•om 1884
to 1963, and for the West End from 1843 to 1928. Duke Ex. No. 20A (Supplemental
Testimony of Andrew Middleton) at 2-5 (February 25, 2013); See also, Tr. Vol. I at 183
^^^dnarelk^ (April 29, 2013) (West End Site stopped manufacturing gas in 1928).
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Duke's overall rate 1n^^^^^er^quest totaled $62.8 million. Nearly $55.5 million of

Duke's reauest involved MGP-reiated investigation and remediation costs.^i Because

Duke's request was filed as part of a dlstrlbutaoai rate increase appllca,^.on,12 the PUCO

had a duty to review the prudence of all of Duke's requested increase, including the

MGPrreIate-d expenditures under Ohio's ratemak-lng statute,R.C:, 4909.154. As this

Court explained in Duke Energy,1^uke had to "prove a positive poa^.t: that its expenses

had been prudently incurred [fl:^^ commission did not have to ^rld the negative: that

the expenses ^^re. ir^^^ru^ent," In re Duke Energy Ohio, Inc., 131 Ohio St,3d 487, 2012^

Ohio-1509, 967 N.E.2d 201, 18,

Instead of following that requirement, the Staff of the Pl ^c0 ( sPUCO Staff')

took no position on the issue of prudence in its Staff Report of Investigation, and the

PUCO relied entirely on the Utility's expert(s) in imposing $55.5 mlllioal in ifrvestlgati€^n

and i'emedgatioai costs ^^^ custonierso See In the.tVatt^r of the.Applacataos^ of Duke Energy

Ohio, Inc. for an Increase in its Natural Gas Distribution Rates, Pub. UtiL Comm. Nos.

12-1685w^^-A1R, et al., PU°0 Staff 1^'x. No. I (Staff Report of Investigation), at 40

(Jan. 4, 2013). The PUCO made this decisioii despite the facts that the Utility failed to

document that it had eva.ltia^d alternative remedial options, and ^^^ ^^^^^^iterl an e-xlaezt

environmental engineer _... James Campbell, Ph.:1A. .... with extensive experience with MGP

site investigation and remediation who testified that, usik^g an alternative aplaroach., the

investigation and remediation job could have, and should have been done for only $8.0

11 The balance of Dra^^^^ request included carrying charges ($5 million) and a request to
collect from customers the premium paid for acquisition of an aqjacent parcel of land
($2.3 million) that the PUCO deniedDuke from collecting.

12 Duke's Application was filed under R.C. 4909.18.
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million. In theMazter raxhe Application of ^uk-e Energy Ohio, Inc. for an Increase in its

Natural Grexs Distribution Rates, PUCO Case Noso 12n1685-GA-A1R., et alo Cl^C Ex.

15A, (Direct 'restim®ny of James R. Caiupbe1l., Ph.D.) at 38 (February 25, 2013).

In reaching its decision, the PIJCO,however, completely disregarded Dx.

Carnpbell's testimony, agnoriffig his testimony apparently because he was- not llcelised

uaider Ohio EPA's Volunwy Action Pro^rani ("VAP") and becaaa:^e he had not actually

worlsed. --1'or Duke -- on its MGP sites. In the Matter of the A13plication of'Duke Energy

Ohio, Inc. for an Increase in its Natural Gas Distribution Rates, PUCO Case Noso 12-

1685-GA-AIR, e-t a.1. Order at 64 (Novernber 13, 2013). ''he PUCO's d.is^^gar€11'or the

evidence in the r^^oird (the testimony of ®CC's expert witness), without evaluation, and

its asls^^^ion. of the Utility's position 1n. the absence of any assessment of alternative

remedial options were wilful errors. +1"h^ evidence of alternative remedial options costing

tens of rngllion dollars less than the Utility's actions is fatal to the PUCO's finding that

Duke's MCBPnrelated expenditures were prudently incurred.

Finallya pertinent to the Joint Movants' likelihood of prevailing is the fact ttiat the

PUCO's Order was not a unanimous decision. Two Commissioners dissented on purely

legal grounds. The, dissenting opinion stated:

We respectfully dissent from our colleagues in this case. Duke is
attempting to obtain relief that we are simply unable to grant as we are
llmlted by the statutory authority giv^ii to this C,omnslssl^n under R.C.
4909.15. Specgl'ic.ally,Duke is attempting to recover the expenses for
^emedlati^ii of the subject properties under R.C 4909.15(A)(4). We
decline to exterid the statutory 1an^^ia^e and the established precedent to
interpret (A)(4) to include the remedla^on performed by 1)u^e here, that
is, we #ind that the remediation is not a "cost to 11ie tiglll^y of rendering the
public utility swrvlce" as being 1^^curred during the test year, aigd is not a
xznormal} recurring" ex1.^e^^seo Further, the public utility serwpc^. at issue is
distribution service, and. Dukeha,s.faaled. to demonstrate the nexus between
the remediation e-xpense -cind its distribution service.
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Id. at 89-90.

'1lie disseizt does not disagree with the majority L^ecati.se of issues of discretion or

weight of the evidence arguments, but rather re1lecxs a fa^nd^^^^tai disagreement

regarding the. 1aw. Importa-ntly, the dissenting opinion is consistent with the Joint

Movants' interpretation of Ohio's ^^temaking law.

For a1l. these reasons, Joint Movants have ^^^^^onstrate€1 a stroiig likeiR^ood that

they will prevail oai. the merits.

29 Duke's co1lectao^^ of the deferred manufactured gas plant
investigation and remediation costs from customers is likely to
cause irreparable ^arin to customersA

1=Carni is irreparable "when there could be no plain, adequate and : omlal^te. remedy

at law for its occurrence and when any attempt at mon^tary. restitLition would be

`impossi^le, difficult, or i^^complete.95F FOP v. City of Cleveland, 141 Ohio App. 3d 63,

81, 749 N.E.2d 840 (8th -Dist. 2001) citing Cleveland v. Cleveland Elec. Illuminating Co.,

115 Ohio App. 3d 1, 12, 684 N.E.2d 343 (8th Dist. 1996), appeal dis.^^iis^^eci, ^^ Ohio St.

3d 1419 (1997). In the context of judicial orders, this Court traditionally looks to

whether there is an effective legal remedy if the order takes effect, to determine whether

to stay the proceedings. See, e.g., Tilberry v. Body, 24 Ohio St. 3d 117, 122, 493N.E.2d

954 (1986); Siaan€^^t v, Aqua-Chem, Inc., 116 Ohio St. 3d 1.58, 161.s 2007-Ohioa5584. 876

N.E.2d 1217, T1, 14-15.

In Tilberry v. Body, this Court found that the e1`^ect of a court order calling for the

dissolution of a business partnership would cause "si^^^arable harm" to the pa:^^^^er^

because "a reversal on 4p^eai would ^ea.,uir^ the trial court to undo the entire

accounting and to return a1of El^e asset distributions" yy a set of ci^^^^^^tances that would

be "virtually impossible to accoinplisli.5" Tilb^^rv at 121. In ^^innou v. A€^ua-Cl-aem„ Inc.,
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this Court found that a lower court's ^^^-trial findings could be appealed at the point they

were issued because the findings aflow^d the case to proceed to triaI.. Sinnott at 164. The

majority reasoned that "t1ie incurrence of unnecessary trial expenses is an lqjaxry that

caiiiiot be r^^^ed1ed by an ap^ezL1 from. a final jud^ent.y' ld. at 163. This Court;

therefore, concluded that6`[fln some instances, {[t]he proverbial bell cannot be unrung

and azi ap^eal, after final *** j^^^g-rnent on the merits will not rectify the damage' suffered

by the appealing party.s' Id. at 162 (qa^oti^^g GibsonwMyerg & Assocs. v. Pearce, 9tti Dist.

^^^ingt. No. 19358, 1999 Ohio App, LEXIS 501.0, *7-*8 (Oct. 27, 1999) (explaining that

compelled disclosure of a trade secret would "surely cause irreparable hartii"). In this

case, the bell. that. is ringing loud is that Duke's customers need this Court to protect their

interest and sta^.% any payment of the MGP Rider rate during these appeals.

Although, as Justice Rehnquist observed, "the temporary loss of income,

ultimately to be recovered, does not usually constitute irreparable injury," Sampson v:

Murray, 415 U.S. 61, 90, 94 S.Ct. 937, 39 I..,.Ed.2d 166 (1974). (Emphasis added.)

Tilberry and Sinnott 1ll^^^^^ that economic l^^ does become irreparable where the loss

cannot be recod^^ed. Here, because of the time between the PUCO aa^thorazat€on. for

Duke to collect the MG13-relazed costs (March 3, 2014) a^^d an eventual Court decision,

Duke's customers affected by the PUCO's Order and Entry are unlikely to recover their

losses in the event tYiat the PUCO's decision isfcs^nd to be uxalaNvful.

As mentioned above, in the recent AEP ESP ap^eal., this Court fouiid, that the

PUCO had committed reversible error on issues that had resulted in customers be1lig

over^^^^^ed by $368 million. In re Applicataon of Coliimbu.^ & Power Co., 128 Ohio

St.3cl 512, 201 1.6Ohia-1o88, 947 N.E.2d 655,17. On ^^^iand, the PUCO determined that
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A'P ha(1. not presented evidence of its actual provider of last resort (b`I^OLR'y) costs and

directed AEP to remove that charge from its tariff schedules on a going forward basise In

the Matter° of the Application of Columba^s S^^them Power Company for A,^^^oval of ity

Electric Security Plan; and the Sale or Transfer of Certain £^enerat€^^g Assets, Pub. ^.^til.

Comm. No. 08-91174E1n,-SSOj et a1.., Order at 15 (Oct. 3, 2011). However, the PUCO

rejected a request to credit ctisto mers fne $368 inillrori POLR charge and carrying costs

that AEP had collected from April 2009 through May 2011. IJ at 34-36. A second

appeal resulted in the Court upholding the PUCO finding that Appellant's (OCC^ s)

proposed remedy violated therul.e against retroactive ratemaking. In re Application of

Coluprbus S. Power Co., Slip Oplnion. No. 2014ROhgom462 at 13. A similar outcome

could potentially occur in this case, if the Court determines that the PUCO ci-mmitted

reversible error wheii it found that customers should pay for the MGP-related

environmental investigation and remediation costs for plants that 1ia^^ ^^^^^ out of service

for decades.

However, absent a stay, the error is reversible only going forward from the point

th.e PUCO's mor is confirmed on appeal. Tb.at could be nearly two years after collectioii

fronn cu^^onaers of the urilawful charges has begun. :1n this case, where the PUCO has

authorized amortization of the deferred cl^^ttip costs over a #haee-year period, ^^ke,

could potentially collect two-thirds of the total costs before a decision on. the appeal is

reached. Under AEP precedent, it is likely that those MGP--related investigation and

remediatioti costs may not be rexura^ed to customers. Id, That is why without a stay .... the

haxni to customers will be irreparable.
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Therefore, the Court should protect the Utility's customers from this harm. 'r^^

Court should stay the collection of Llie deferred I^GPLL^^lated investigation and

remediation costs until the appeal of the PUCO's decision in this case are exhausted.

3. The Stay that is needed to protect customers during the ^^^^ of
an ^^^^^ ^M not cause irreparak^^e haran to :Du.ked

If this. Court finds that the PUCO erred below, T^uk-€; wi111ikety assert that the

^ioney collected cannot be returned to ciistoi-ner^ because there is no mechanism under

Ohio law that permits the retroactive refund of over-collections fror^i cListomers, where

s-uch payments are not made subject to refund. See, e.g., Lucas County Con^tnissaonem, va

Pub. t.%til. C'omm. j 80 Oliio St. 3d 344, 348 686 N.E.2d 501 (1.997)} .Keeo Indus, Inc. v.

,The Cincinnati & Suburban Bell Tel. Co1, 166 Ohio St. 254, 141N,E.2d. 465 (1957),

syllabus. But a stay of ttie PUCO's decision, while protectailg Duke's customers, will not

harm tlie Utility. In the PUCO case which aut^^^^^ed.Duke to defer the MGP-r^lated

investigation and remediation costs, the PUCO issued a Finding and Order that

established the constraants u^ider whicti Duke was authorized to accrue carrying charges

on the MGP def^ffals. The PUCO stated:

Duke is further authorized to accrue carrying charges on all deferred
amounts between the dates the e-xpendit^^s were made and the date
recovery c^mmences.

In the .4laztte€° of the Application Qf Duke Energy Ohio, .Inc:,,,^or Authority to Defer

Eaiv^^onniental Investigation and Rernediataon CostsR Pub. Uti1. Comni. No. 09-

712-GA-AAM, 2009 Ohio PL,Cl.,EXIS 969, at 6 (Nov. 12, 2009).

As discussed above, Justice Rehnquist observed, "the temporary loss of income,

ultimately to be recovered, does not usually constitute irreparable inyury." SSampson v.

Murray (1974), 415 U.S. 61, 90, 94 S.Ct. 937, 39 L.Ed.2d 166 (1974) (emphasis added).
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Til^^^^ andSinnolt illustrate that economic harm becomes irreparable where the loss

cannot be recovered.

In this case, if the requested stay is ^^^^ited, and the PUCO's decision is upheld,

Duke's loss of income will have been only temporary because Duke will tlieai be

authorized to fu(iy collect fr^^t customers the authorized MGP-reiated investigation and

remediation costs. Furthermore, because the PUCO's Order authorizes Duke to ^ontiniie

accruir^g carryi^^ charges on the deferred am^^^its until recovery commences, Duke will

suffer ^^^ economic harm. `i'hereforeY granting the r^qu^sted. Stay will not cause Duke

irreparable ltarm.,

4. A Stay to prevent Duke from collecting increased rates from
cu^^^^ie^s during the process of an appeal would further the
public interest.

In the dissent in the Supreme Court case in which Justice Douglas recomnierided

standards for a stay of a PUCO decision, he a^oted that PUCO Orders "have effect on

everyone in this state -r  individuals, business and i^ida^stry." MCI, 31 Ohio St.3d at 606,

510N.E.M806. That effect on customers is all the more pronounced i-n these difficult

economic times when customers can ill afford unjustified increases in ^^^^^itial services.

It, thus, was fitting that Jufiti.ce Douglas, in articulating a standard for stays, emphasized

that the most important consideration is "above all in these types of cases, where ii^s the

interest of the public" and that "the public interest is the ultiniate important consideration

for this cotirt in these types of cases.js^3

As discussed above, the stay sought by Movant would prevent irreparable harm to

Duke's customers ._._ residential, conimerc.iai and industrial Y4 and cause Duke no

13 id,
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irreparable harm. In addition, the stay would provide some relief to etistomers who are

already burdened by the fragile state of the ecoiiomy, 'Fhe public iiiteresty therefore,

would be furthered ^v a stay of the collection oi'the deferred MGP-rel.ated investigation

and:remediation costs.

The precedent surrounding retroactive ratemaking is Linforgivlpg. 'I'^^ general

rule is that once the utility collects its costs from customers, even if later that collection is

determined to be ^iilawful., those collections cannot be returned to. custoiriers. In AEP,

Justice Pfeifer in his cllssentirao, opinion reacted harshilv to this outcome, Justice Pfeifer

stated: `5I:flt is unconscionable that a public utility should be able to retain $368 million

that it collected from customers based on assumptions that are unjusta^`^ed.$° In re

<4pplication of Columbus S. Power Co.J Slip Oplnian. No. 201.4-0hio-462, at T[ 62. Yet the

only way to avoid such an unjustified outcome is to grant the requested stay. In AEP, the

Court ^ioted that Appellants has not .r^quested a stay. Id. at ^ 56-57: Jrherefore, it would

be in the public interest to ^atit the requested stay in order to protect consumers from the

unconscionable outcome of a utility retainliig revenues collected from customers that

were later determined to be u:Rjustified or unlawful.

IH^ CONCLUSION

As discussed above, Joint Movants have shown a strong likelihood oi`prevailin^

^ii the merits, irreparable harm to consumers if the stay is not granted, no harni to Duke if

the. stay is granted, and a strong public interest 1€g, favor of the stay. Therefore, the Court

should grant the stay soiaght in this Motion. And no bond is iiecessary to effect the stay

of the PUCO Order ^^id Eiitry that are subject of this appeal.
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Respectfully suismitt€;si4

BRUCE J. WESTON
OH ^C^^T, l E^.:^' CO^Sir^.

^ ^.uer, Counsel of ^.ec€^r^.
J^ase^^. . Serio
Assistant Consumers' Counsel

10 West Broad Street, Suite 1800
Colurribus, Ohio 43215-3485
Telephone: Sauer (614) 466- i 3i 2
Telephone: Serio (614) 466m9565

Office of the Ohio Consumers' Counsel

......................... ....................................

Mallory M. :Moh1er
Carpenter Lipps & Leland LLP
280 North Higii Sare-et
Suite 1300
Columbus, Ohio 43215
(614) 365-41 24 - Telephone
(614) 365m9145
Boj ko@Ca.r^e-n€.eri,ippse ^ om
.Mohler@CarpenterLipps.com

Att^-,^rneysjor Appellant
7he Kroger Co.nipany
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(614) 224-1012 - Facsimile
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^^--- -------------------------
^ `^*`

C;c^llee^. ^a. l?^^:€^^ney , eg,No, 0015668}
Counsel of Record
Ohio Partners for Affordable Energy
231 West. ^^ima Street
Findlay, Ohio 45839
{614) 488-5739 -Tel^ph^^^
(419) 425T8862 - Facsimile

artners..o. ;
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BEFORE

THE PUBLIC U71LIT.^^ ^^MMESSZC^^ OF OHIO

In the Matter of the App^^^^^^ of Duke )
Energy O-^.^.o, Inc., for an Increase in its ) Case No. 12n1685-^GA--A^^^
Natural Gas Distribution Rates. )

Ir^ the Matter of the Application of Duke ) Case No.12n1^86-GAM.A:TA
Ener.^` Ohlo, ;InC, for Tariff App}oval. )

In the 1%4a.fter of the Application of Duke )
Energy Ohdo, Inc,, for Approval of an ) Case No. 12--168'1-GA•-ALT
Alternative Rate Plan for ^^s Dgstiibutaon }

)Service.

In the Matter of the Application of D^.:ke )
Energy Ohio, lnc., for Approval -ta Chw-ige ) Cas^e Nao 12-1688w GA- AANI
Accounting Methods. )

OP^'N"ION AND ORDER

'rhe Conunissiori, considering thp-, abovewenttfiled applications, the Stipulation and
^^^^en^ation„ aa-id ti-^^ record in these proceedings, hereby ^g-sue,^ its Opinion and
(:)°d^r in these matters.

APPEARANCES:

Amy B, Spialer; Elizabeth H, Watts, Rocco D'^^^enzo, and )ea^.rte W. Kingery, 139
East Fourth Street, `inci^.^.tir Ohio 452OZ fee Miller LLP, by Christopher L. Miller, 250
W^^^ ^^eets ^^^umbus, Ohio 43215 and Kay -Pasho^, One .^^^^can -^'. quaie, Suite 2900,
Indianapolis, Indiana 46282, an^.^ Frost Brown Todd LLC, by" Kevin N. McMurrays 3300
Great Am^^^can Towert 301 East Fourtik^ SLLreet, Cincinnati, Ohio 45.102.. on k^hAf of Duke
Energy Ohio, Inc.

-kfi^^ DeWine, Ohic Attorney General, by John 11 Jones, A^sLsta.nt s^ctiog-i Chief,
Th^^s W, McNamee and Devin D. Parram, A^^^^^arit Attoz^iiey^ Ge.€^^ral, ^^^ East Broad
Street, Columk^u.s, Ohio 4,1215; ^^ ^^^^^^ of Staff of the -Co=ission,

Bnacg J. Weston, Ohio Consumers' Counsel, by ^^^^li P. Serio, UuryS. ^auer, and
Edmund J. Berger, Assistant ^^^umers' Co-:..r.^elb 10 West Broad ^treet, Suite I&W,
Columbus, Ohio 4;3215; ^ti ^.̂ ^haff cp^ the residential uUlit^ customers of Duke Energy 01-dcs;
Inc.
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Colleen L. Mooney, ;^?'̂ l West LLma Street, Fizkd^avp Ohio 45839, csn ^eh^^^ of Ohio
Partners for Affordable Fner,v„'.

Carpenter Li^^s & Leland LLPs by Ki^^^^^v W. Br3iko and Mallory M. ^ohler, 280
North High Street, Suite 1300, Columbus, Ohio 4^2-15r on behalf of The Kro,^^r Con-tpany.

Douglas E. Hart, 441 Vzm^ Street, Suite 4192, Cincinnati, Ohio 45202, on behalf of
Tk^r-, Greater Cincinnati Health Council.

Bricker & Eckler, LTaP', by Thomas J. O"Brietit 100 South IIdrd St^^et, C^lu.^bus<
Ohio 43215, on be'na€f of the city oL ^^^^aii.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Pet^^^off< Stephen M. Howard,
and Gretchen Petrucci, 52'E'ast Ga^^ Street, Columbus, Ohio 4321.6, and Vincent Paxi^! and
Mat'til4ew White, Interstate Gas Supply, 6100 Emerald Parkway, Dublin, Ob-io 43016, or-
behal^ of Interstate Gas Supply, ^nr-.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cincinnati, Oh-io 45202, on behalf of
^^ncir.^add Bell Telephone ^omp<3jay 11C.

Robert A. Br¢mdre^.-^, 33 North Fhgh Stre€t, Colux-^.busf Ofdo 43215, on behalf of
Ohio Manufacturers' Association.

Kegler, Bxowri, Hill & Ritter, LPA, by Andrew J. Sonderman, Capitol Square, Suite
1800, 65 East State Street, Columbus, Ohio 43215, on behalf of People Wo.^k-ing
Cooperatively, Inc.

Joseph M. Clark, 21 East State Street, Suite 1900, Columbus, Olai^^ 43215. on behalf of
Direct Energy Services, LLC, aiid Direct Energy ^^siriessp LLC.

McIntosh & McZnt€^sl-^ by A, Brian Niclntoshf 1136 Saint Gregory Street,.Sati.fe 100,
Cincinnati, 0, hio 45202, on behalf of Stand Erierg-y Corporation,

^^IN^OM

^. HISTORY OF T-^^ PR€:^^^^^^^^^

^^^ ^^^rgy- Ohio, Inc. (Du^e, Applicant, or C€^^panv^f is a natural gas company
as defined by R.C. 4905.03 and a public utility as deh.n^d by R.C. 4905.022 and, as sucli, is
s^̂ject to the ^^^^sd^^,^kio^. of this Coii^ssion, pursuant to R.C. 4905,04, 4905o0,^r and
4905.06. Du^.^ currently supplies natural gas service to ap^^^ximate-ly 426,000 custoi-ners
in eight counfies in soudiwestem Ohio (St,^," Ex. 1 at 1).
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^^ June 7, ^012f Duke filed a notice of intent to file an application fc.,r approval of
an ^^^^aw in its natara1 ga,.^ rat¢^ ^tid related applications for tariff approval, E
alternative rate plan, ^^id to change accounting methods, In its notice of intent, Duke ^^o
'requested a waiver of rexta.in standard filing requirem^ikt^ ^^^atiAg to the Applicaaif ^
electric ut'.zty operations and certain payroll analysi& By Entry issued July 2, 201'-, the
Cr^upissior denied the r^^^^^^^ ^^Y waiver as it re1.ate,5 to t^te- Applicant's electric ut.;zty
operations and granted t^e. Temainang walveA request, By this sanie Entry, the
Can^^^^^^^n approved a date a^^rtah-i of Ma^cl-L 331, 2012, and a ^e-st^^ear p^^^od of januar;f
1, 201.2 throu^gh '^^^^eniDer 31, 2012.

Duke filed N application to increase rates, along ^rit^. the requisite st^,^cc^.^^€ fif^.^.^
requyxer^ents, on July 9, 2012. IrL its applicati^^^ Duke sought a revenue increase of
$44,607,929, or approximately 1-8.09 percent over current revenue. On jtiay 210, 2012, DukeI
filed ^t-s supportii-^^ ^^!idrnor.y. On November 28, 2012, Du.lcefiled proof of publication of
its notice of ^^^^e applica^^^^^ in accordance with R.C. 4909.19 (Duke LF;c. 3).

By Etitrv issued August 29F ^012f the ^omr:dss.€on accepted the app^^catian. for filing
as of July 9, 2612, and ordered the Applicant to publish nota^e of the a^.-^p^^catior., pursuant
to R.C. 4909.19, B-^ Enh-y i^-sued January 18, 201.3, motions to intervene filed by the
following entit.i^s were grante.& 011^^^ Consumers' Coai.^^^^ ^^CC^; -1-3t^nd F-nergy
Corporation (^tand)f Interstate Gas Supply, Inc, (TGS)3 The Kroger C.oriipanv (Kroger); city
of (anci:^^ati (Ci^^i:nnati^^ 01-a^ ^artnexs for Affordable Energy (OPAE); Cincinnati Bell
Telephone Company, LLC (CBT); 'n-ko Greater Cincinnati Health Council (GCHC); Pe-opl^
^^^king C€roperathze4r, Inc. (PWC); ^^^ Manufacturers' .^sod^do^ (OMA) ; and Direct
^^er,^^ Business, LLQ, aiid Direct :^^^r"g, Services, LL'° ^oinflys Direct Energy). Further,
the motion for adn-dssicFn pro kt.ar vice of E-dmund J. Berger, on behalf of ^CC, was granted.
by pntiv issued ^^ce-mber 21, 2012,F aaad the mot^on ^^^ ^dn-dssion picx hac vice of Ka.y-
^ashosp on behalf of Duke, was granted at the ^^^^^^ on April 29y ^013.

Pursuant to RZ 490919, the Comxnissiona^ Staff (Staff) conducted an investigation
of the application and filed its report ^^taif Repo-tt^ on January 4, 201.3 (Staff Ex. 1). Copies
of the Staff Report ^,^^^^e served. upon the mayor of eacli affected municipal corporation
and -other persons the Com^^^^^^on ^^^^ed in€erested,F ^.^ accordance with the
^^qu^^^ent^ of R.C. 4909.19. Ln the Staff Report, IS R^f r^^^^^^cls a revenue decrease
from current revenue of between $10,725t809 and $3,358,775), or a decrease from c€^^ent
revenue of liet;^^en 2.80 percent and 0,88 percent (Staff Ex. 1 at 13 ch. N-1), Objections to
the Staff Report were f^^c'l by Duke, IGS, CBT^ 1-'VVQ. GCHQ ^CC, Kroger, Direct Energy,
and OPAE on ^ebL^ary 4, 2013. Motions to strike Duke's objections related to the
^^^^inmendatiors in the Staff rZep€,rt regarding Duke's cost recovery for the investa^^-Hon.
and remediat^on of the Apphicant's m arit€^ac^^^^ gas plants (^^^P,-,) w; ^^ filed by Staff
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an^ ^^^ on February 76 2013F and. February 19, ^01.3, respectively. On February 26r ^013,
Duke filed its mernoraxadizm contra the m.oh.ons to gHke fil^^ ^^^ Staffand'. (XX,

By Entry issued January 18, 2013, the e-v^id^nfiary heaxs^^ was scheduled to
^^inmence one bs^^^^s day after the coziclusion of Duke's electric rate cases ,ai.^^^ irt In re
DWx En^^ Ohio, Inc.s Case No.12--1682nEL-AIR, et al. (^^^ ^^dfic Rate Gasi)t which was
scheduled to commence on March 25, 201.3. In addition, a separate En-zy issued on
^am^^^y 18, 2013, sc1-tedti1^^ the local p-u'olic hearings for February 19, 2013, in Hamilton,
Ohio; February 20, 2013, in Umon T^wnsf-ap, Cincinnati, ^liio^ February 25, 2013, in
Middl.efiownf Ohio; and Feii^-,^ary 28, 2013, in Cincinin.,atif Ohio. Notice of the local public
hearings was published in ^^co-rda^^e Adth R.C. 4903,08'a aiid proof of such pubii^^^on
was filed on February 19, 2013, and March 12^ 2013 (Duke Exs, 4-5),

011 April 2Z 2013, as correcte^.-^ on April 24, `^013f a Stipx7la;i^n and Recaam-mes^^atioi-^
^Sti^^lat€on; was filed by some of the parties to these cases. As part of d-aa^ Sdipulationf the
parties agreed to litigate the z^^^^^ related to the Appii^^rif s rer-over;^ of the MGP
°emedxa^^^ costs at the evidezitiary hearhng in these cases. By Entry issued April 4, 2^E13{
the evidentiary hearing was rescheduled to April 29, 2013. 'xhe evidentiary hearing
commenced, as ^^sc^^dLi^ed, on April 29, 2013, and. concluded on May 2, 2013. 7a-dtial
brgefis wt-.re filed oz^ jurae 6, 2013, by Duke, ^taff9 Kxogers jointly by GCHC and CBT
(^.'^^C/CBT), and ^^intfy by OCC and ^^^^ (OCC/OPAE). Reply briefs were fiied by
Duke, OCC/OPAE, Kroger, GC_HCf C3T, and OMA on June iQ, 2013.

Columbia Gas of Ohio, lnco ^^^lumbiaj filed an ami.d^^ curiae brief ai-kd an a-€^^^^
curiae -rep1v brief, on June 6, 201a, and June 20, 2013, respectively. E^ June 6, 2013f
Columbia filed a x-notaon for leave to file its amicus briefs i.^ th^^^ matters. On June 21,
2013, OCC filed a rr¢.emo^andum ^^titr^ Columbia's motion for leave to file amicus briefs.

On June 6, 2013, OCC filed a motion requesting the ^6minission ^k+^
administrative notice of two documents from Dukefs website regarding the ^^P issue.
On June 11, 2013, Duke filed, a m^nioranduni contra £ C^,:'^ motion to take administrative
notices along with a motion t^ ^trike- reference to ffie documents in the brief and reply brief
filed by OC^.^,^OPAE. CCC replied to Dukess rnemo:^andum contra t-li€^ motion to take
adm.ird^^^tiv^ notice and filed a i-nemarandum contra Duke's motion to strike on June 18,
201.3, and Jm-Le 26, ^013, respectively. Duke replied to ^CC^ ^^emoraaadum ^^^^n, the
motion to ^^^ ^^ ^^^e 28, 2103.
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IL ^^NDIN - MOTIONS AND ^^ ^^.;TS FQR RFMEW

A. Col.umbIa's Motion ^^r Leave to File Amicus CurIae, Brial-,

Columbia r^^^^^^ leave to file a^cus briefs in. order to support Duke"s, request to
recover deIa^^^^ emvi^onr-^enta^ in^^^^^^^^on ^nd reJ..^edia^^^ costs associated vvith
f0rmar MGP sites. In support of its m^^tionf Colvumbia noi:e,,-, that, by Entry issued
September 24, 2008, in Pn re C;^^^^^-nbz^ Ga^ ^^ Ohio; Inc., Case No. 08-606-GA„AAINI (Golumbia
t^eferr^l Case), the Commission approved arL application by Columbia to defer its
environmental azivesti-ati^^ and remediation costs incurred after ^anu-Ary 1, 20M
Pursu^^^^^ to eae Conurassion°^ ^^^b-y in the ^ohonba^ ^eft^rrai Cuse, Coaurnbia°s recovery of
the deferred costs wouad be addTassad in CoIun-ib-ia'v, nNx# base rate case. According to
C^lumbIaf its future ability to recover those deferred costs is now th-aateriad by
e,^^^^^rdirlary and erroneous legal pasItiorug tak eii by Staff in the instant proceedi-nps.

in support of its motioii, Columbia points out that the ^om^insion has granted
interested parties leave to file bvsal-S as a^rdcz ca.^-lae in several case-s where fiiII intenrenti^^
is not necessary or wai^^^^ed, citing Various Corirt^^ss;.on casas, including Tn ^e, Columbia
^^^ ^^^^hio,. rrc.f Case No. 94n987yGA--AIR; ^i-itre^^ (Aug. I., 1994) and^^ re Fir^^Ener,^ ^^brp,,
Case No. 99-1212mEL-EIl^F ^t aLF Entry (Man 23, 2000). CoIuml-naa notes that Staff
ackr^ow^^^^^s ia^ tl-i^ ir6tant cases that fh^ question of whether Dukecan recover the MGP
costs, even if MGI^^ were not used ^ii^^ useful in rendering natural gas d^tri^^^^^ii service
at a date certain, is sjesseniia^y a lc-gal Issiie`^ (ahn;^ Staff Ex. ^ at 4). Therefore, Columbia
asserts that its submission of ^^cti^ briefs on this Iin-Lted leua^ ^^siie, at the po;^^ ^^^^^^
,tage of the^e proceedings, will not prejtidice. any party. Moreover, ^^^^^^^^^ states that it
will contribute to the ftAI development and equitable resolution of the MGP Iss^^ in these
p^^^^^dingsa

In its memoraiidum contra Columbia's m- otion, 0CC notes that Columbia's mobon
was filed 122 days after ^^k, deadline for the ffling of motic^^ to intervene in these cas ".
O^C argues that, tI-.:°ough. its a^^^^s. briefs, Columbia is attempting to grzfluew^^e ttte
Commz^^^orifs decision in t^^e cases, 'which involves a different uti^itv and different
^^^on-ters. A^^(wd.^^^ to 0CC,. Columbia is atteznpti€^^ to interject Aseif into the ^tLke
cases because oil what Columbia parcaives as the potential p^ec^..ent that the €^^ent Duke
cases could have on a future C^Iumbia rate case. OC-^ ^^^^es. tI-ta^ CoIuxnbIa has offered
nothir^g new or different in its briefs than the ^^p-mant maLie by Duka. O,,:.C cft^.-,̂. to
^^^^s-sioft precedent t^ support its position tI^^ the claimed interest of profi^nng
aga^^^t the setting of precedexit ^,vas Ticf^ sufficient ^ound-5 for gra:^ting in^^^^ntion, See
in re Ve:atz°^Lr, Delav^.^^ qf Oliio, bx., Case No, 08-220-G.h.mGCR, Entry on Rehearing ^Aug, 10,
2005) (Wd^^n GCR Casel, In re Oii.in Edison, et al., Case N'o. 09--906kELmS-130, Entry (^ec.. 11,
2009). Fuxiharmo;re, OCC argues that, if CoI-am^.^zafs zno^.on 110, granted, ^^^e-r pparftes ;r,
@he^e ca^^s would ba pre;ud€cedf because Columbia would be allowed to participate in the
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i-,,roceed7ngs withoLit lieing su*ct to the same se^^itin^ as other ^^rties, E,g., di^co-vexy,
Finally, OC^ asserts tl-tatf if amicus ^^^^f-, were to ba allowed, thearnicu.9 process shonl^
have L-^r, notiec-d to all in. tuu i^sue. Likewise, Kroger asserts that
Cs^lumbiays motion to f fl^ ^^cu,-, briefs, at thiq late stage of the proceedings, is in violation
of the Conurilssioes ru1^s, aii^ would be prejudicial to the intervenors, because they have
a^^^^t h-ad a chance to qu^.^don or cha.1^nge thc- statements asseTted by Coltim?^^a (Kroger
Reply Br, ^t'-'),

n^e Commission finds tEat the determination as to whether iL is appropriate to
^^^nnit the filing of ^^cu^ briefs in a proceeding naust be made based on the individual
^pse bar and the issues proposed to ^^ addressed by the 1210vanF, Occr in its Op^.^OSItz^^^
^emor^^^um imscharactenzes previo;^^ ^^^^^^ by the Comniissi^.^x^ in ^ts. atte-ilipt: to
L-raw a comparison between the rulings in t:^^^^ cases and the ^^^^nt cases. For example,
the request for leave ta fixe a-i amicus memorandum in su^.̂ port. of an application 3^r
rehearing in tIie Ilectr°^^ U'CR `a^^e obviously came at t1he rehearing stage of the case, well
^evpnd the bri^^irLg stage of the proceeding, a-rid ffie issues ^^^^^d in the a^cus.^il^^9 ^rt
th^ V^^^^^^ GCR Case were ^.^rz-mar^^y pr^^icy-oriented, Conversely, Colum-^ia's motion for
leave t^ file arrdcu^ briefs in the instant cases came at ^^^e briefing Aage of these case.^ and
Columbia's briefs are so9ej; f€^cus^.d on the lenaat^^rs, pe3;^iriing to the, NIG'" rast
recovery. In addition, the Com^^^ion believes that perr-dtting C^.^lumbii to file it^ ^^-dcu^
briefs will not prejudice any party to these proceedings and willF ir, fact, assist i,^^th tk^e
consideration of the legal issues 'i.-ar^^^^^ in thesa matters. Accordingly, the Commission
finds that C€^lumbia.rs motion for leave to file a^cus briefs is reasonable axi^ should be
granted.

CX::t:'s Motion for A^^^^^atia^e Notice

On June 6, ^013f OC^^ filed a motion ^^questing the Commission take
ad^^tratss^e notice of the two doc-u^ent^ ^^on-€ Duke's ^^ebsit^ ^rhich contain frequently
asked questions and ^^^^^^^^ about the West ^itd a^id Bast End MGP sites L^^^^ are at issue
in these cwses (wek^^^^e d^^^ents). OCC s€^bn-&-, that the ^^r-u-ments contain ird-ormata+oti
relevant ^^d important to the a^^on-k^^^ decision regarding DLukeJ^ recovery of the ^^GP
costs associated with ffie remediation of these ^^tes that ^^ only recently ^^carn^ aware
of, AcQr^^ding to CCC, the dmuments include facts anci ^^^^^^^^^ 'oy Duke and,
tlip-refom, they should be ad.^inastratively noticed. OCC notes that it has incorporated this
z^^ormation)-Ua.to ifs post-:^earing brief,

lxt support of its mot^ort., OC^ states that ^^^^e website documents equate to
admissiorts by Duke that contradict some of the claims made by ^u^ke at ffie hearing ii-,
these cases. ^.^CC cites to Ohio Evid,R. 201.(T,) for th.e positio-n that judicial notice of any
ad.judicativ.: fact ^hat is not sa.g^ject to reasonable di-spute raay be ta.ken. at an^+ stage of a
-proceeding., stating t^^aat this rule allows courts to -fill gaps in. the record. OCC
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acknowiedges that fh^ Supreme Court of Ohio (Supreme 'oizrt) has held thatF u-Me there
is 4o absolute right for the taking of admirdstratzve nobcp. , there is no probT.bib:on, a; ;-4'bn^t
t^^ Cornnii^^^^ii taking such notice of facts outside of the record in a case. See. Canton
StoraSeand 'I"reinsfl-r Coe, et ale, v. Pub. Util, Coynin.p 72 Ohio Sto3d. 1, N.E.2d 136 (1995), c€ting
Allen d.b.a, t&M Tnwkia^^, el az.j v. Pub. UtiI. Conrm, 40 Ohio St.3a 184, 532 MEId 1307
(1988). OC^ points out several c^ser, where the ^onu-ni^^^on has taken a€.^znanastrafive
notp€:e, of facts, cases, entTies, expert opinion testimony, briet^^ and cnt€x^ records from
other proceedings. According to ^CC, Duke would iiot be pxe1ud^^^^ by a ^aling of
adtniristrative notice because the website documents were posted by Duke on its website;
thc^,refores it is Dul:e's own admission, not hearsay, that (VC seeks to i-acpt€ce and Duke can
not claim that ft did not have prior knowledge of the info^^tion. In addition, OCC states
^h4t, ^^^^^ Duke will have an opportunity to respond to the information ^ont-ai^ed in the
website documents, ^^ough its reply brief, Duke will not be ^^^^^^icec^.

Duke opposes C-X-'C'^ motion for administrative iiat^^^^ ^oint^ig out that the
wi^ls ite documents in question I-Lav^ ^^e-n available oii Duke's website ^in^e'th.€: time the
-applicat^^^n was f^led in these r-aseµ and, in fact, the irdo.^rrtatior, was refer^^^ed in Duke
witness ^^ednarcak-'^ testimony, as well as ^taiff data requests that iv'wre served on tDCC
(Duke Ex. 21 at 11, 16^. In fact, the infc^^^afion, w^^^h Mi^^ asserts is not con^any t-0 any
infoxmat^^^^ ^^^^ente^ on. the record in tl-:^^^ c'ases, has ^een ^ti die Applicant`s. website
sirtce 2009 and 2010 for the- East and West End sites, respectively. Mox^aver, Duke states
that the att-orney ex.an-diter closed the record in these cases, v6#h no objection fra^n-i any
party, and ^^ has failed to file a ,moti^n i-e reopen. the record in th^se cases. Duke
m4inta€ns tILat^ had OC;C offered ^.^^ evidence at :^^a-ring, Duke ^y, have offered ^ebut^I
testimonyy however, since it no longer has fl-iis option, Duke would be unfairly prejudiced
by the ^^n-dssion of this evidence at tY€is late date.

^'.^e notes tl°iats while the Supreme Court lias affZ^^^ the Comn-.€ssionfs ability to
take ^dmanistTatsve notice of matters oiitside the record, such notice has consisted of Lhe
Commissionf^ own records, See Schuster v. Puk UtiL ^nimf 139 Oltio St, 458 at 461, 40
K&2d 930 (1942)p ^anion v. Pub. ^..^tit, Comtn.f 63 OWo St2d '76 at .^ootnote1, 407 ME.2d 9,30
(1980), However, ^ijke states ttiat the Supreme Court ha-, also held that the ^^mrrdssion
inay not take adrn€^^^^tra^i-v€^ notice of matters outside of t^^ record, in particular, where
tho- inatter sought to be adn-dtted in not the ^^^missaor's own record. See Forest Hills P.
Pub, Util. ^mm, 39 01-iio St,2d 1, 31.3 MEIs^ 80111974), Duke offers that, i-{. ^o^resl Hills,
t^^ court ^ourid that the evidence miist be introduced at hearing ^^ brought to the
att^nti^i-L of the parties prior to the der-isi^^, with an opportur.ity to explaLn and ^eblit.
Dt^ke points out that non^; of the cases czt^^ by ^CC in support 0." its motion involve
matters not other^^se, within the Carnn-dssion'^ own rec€srd. Moreover, none of OCC's
cited cases involve the admission of evidence one month after the hearing is closed and
znv^lv^ ^^^rmatiozi that was publicly availab-le durffig the p^^^enc^r of the case.
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Fina1lyE ^^^^ ^ta€:es that OCC seeks to misuse Ohio Evid.R. 201, which otily allows
judicial notice of an adjudicative fact that is not subject to ^^^sonabli^ d-ispgate- DiA:e
a^^ett^ that the evidence OCC seeks to lFave admitted goes to the l-^eart of the ^^^P di^^^^e
in thles-es ca.^^ ^ndF thus, the admission of such ervide^uce would be cci^tra^ to ^h.^
^^id.R. 201 and s1^oWd not be ad^^qted.

Upon consideration of OCC3^ motion for administrative notice and the responsive
pleadings, the ^onu^^^^^^^ finds that z^ should be denied. As pointed out by Duke, the
website docuane.^^^ are not new documents recently ^^^^^^d by Duke on its ^^^bs.-rtte, rather,
they have ^ee-n on Duke's website for ^th3ast three v€^^^ and, in fact, t^^ website has been
referenced in. discovery and te:^tLrnony in ^^^^^ ^ases. ^^r OCC to now akqem^.̂ st to ut-ili.^^
th^^ ^orination to discmdlt the sworn <ogtimon.^ of ^^itn^^^^^ that OCC ^^^^ ^^^^
opportunity to depose and c-ross-e^amine, at this Li^e date, is ^^^ropriate, OCC's
'izgum^^^ that Duke°^ due process n gh^s are protected by mereav -aford^^ Duke the
opportunity to respond to the ^^te-filec^ website documents in zt,,-, reply brief is ^^ak-, at
best, As ^^^^ed by Duke, the Issue OCC is attempting to ad+^^^ thi+^^gh ti-iose documents
affects a ^^-rg^ part of the Comrnissia)r^s fi-a^i da^^^fon in these cases, TI1us, absent -wellw
substantiate€^ arguments to reopen these proceeci^^^-, in order to provide Duke the
opportunity to respond, which, as II-uke g-totes; ^^C did not request, the znfa^^^^atio.^ ^an
not be adnutted into the record. Accordingly, OCC's motion for administrative notice
should be c^^^e&

Finally, Duke moves to ha^Y^ any references to the lateaoffer^^ information strieken
from ti-ie z^iti.a^ and reply briefs filed by ?,-)CC/OPAE. OCC opposes Duke's motion to
strike stating that Duke has failed to conform to the Corra.missia^^^s rules, because Duke di^,^
not i.^^lude, as part of its ^^^im, a ^^em^ra-ndum in st^pp€^^^ of ^^s m^'do^, in ^ccors^^^^^
with Ohio A€^rn.Cor^^ 4901-1-12. In reply, Dr^^e, argues that OCC's argument regarding
OMo Adm.C€^^^ 4901-1-12 elevates form over s€^^stance, Li ttaats iF the C€^^^^^^^^ii deraes
OCCs motion ^^r ad^^tra^^e notice, w-^^ ^^^^^^i-Lc^s in the bAiefs to the website
'^^^^^^en^ mti-gt be ignored. ^^^ Conuni^^^on agrees that, even absent Duk-e"^ s-Lated
request to strike references ^^^ the website dccur^^ents, since we denied OCCfs a-loti^^ ^^^
^^^^^^ati^e noticem the proceeding paragraph, it is necessary ^^ strike any ^^^^^ences,
ia the brief and reply brief ffled by CXwC ;^^PAE to the website doctunents, -M^reforeF we
find that Duket^ motion ^o ^^^^^^ should be granted, and az-iv suc^.^ references should be
^^^ck-e:^ ^^^m tb.^ ^^^^^ and reply brief ^^^^^ ^^ OCC/OPA^ and &qregarde&

C. ^^otiom for Protective Orders

At the hearing in these cases, Duke -moved ¢r^r ffie i^^^ianee of a ^^^^^^^vc, order
regarding certain i^^rma^on contained w^thin the testimony and exhibits of OCC
^^^^^^^s Can-apbellp OCC Ex. 151j and Gould, 17.1, ^ wez^ as OC^ Ex, 61, fn
support of its ^^otions.p Duke a^^^^^ ^^at co:^^^^^i iiifoz^mation contained in thesN ^xlti--hits
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refers tcj sensitive infrastructu^^ that is corisidered confidential by the Department of
Homeland Secu.^ity,, therefore, Duke requ^^.^^ the irfor.^^^on -nofi ^^ ^^^^ Diiblir-, In
add.^^on, Du.^^ requests that certain knf€^^^^ia^^on coiaeexrdng the bid prices, be treated as
^^^^^entaal -Exad^ secret ^^nmation, At the f-iearirkgr no one objected to ^^lk-eps rn^^ons
for protective order and the a^^^^^^^ ^^^^miner found that the motaon,.^ were ^^^omi^^e
anci should be granted.

OHo Adm.Code 4901w1 »^24F provides that, rad^^^ otherwise o^de^^^, protective
orders issued pu:r,;uant ^^^ ^^^ rule: a^^on-aalica^ly expire after 18 mont^6o However; given.
that the exhibits contain sensitive ufili^ infrastructure, consistent wit1h previous xullings or;
^uc-h critical ener^^ hi^astructure information, the °^ni-misszort fin^^s that it would be
^p^-ro^.^riate to grant proteti-tav^ ^ea^-iierLt indefinatel,y.. unfih the C^^^^^^^^ orders
^^^envise, Therefore, ^nfia the C^^^^^sion ^^^^er^ othe:t°A4,qe, the d^cke^ng ^^^^^si^i-i
shou-ILi 1^^tain, under seal, the infobynation filed corifider^^^^ly on F+^^^uary 25, 2013, al-td
May 14 and 15, 2013.

If f-he, Co=iz^^sAon ^^^^ev^^ the ^^^^aticin should no longer be provided protective
ti'eatniertt, prior to the rele^.,^e of the a^^^^atior^^ the parties will bc-, notified and give°^ wi
^^^^rtunityF ir, accordance with 01,j^^ Adm.Code 4901a1-24(F), to ^^ ^^^^^^ to extend ^
^^^^^^^^^^^ order.

R Motaon -f3g ^^^^^^^ocutoxy Ar^^^^ filed ^ CX^C-- ^ o^. Br.aefl -------- '- -------

By Enq i,"ued April 4, 2013, the a^^^^^ ^xaniiner, antera.^^^^ granted the naot€on
to e^xh-,nd the hearing date in these cases filed Lly ^.^^ke-, OCCF OFAE, GCH:C, Kroger, ^^^^^
Energy, OMA, IGS. PWC, CBT, Cincinnati, mid Staff. In that F-itryF it was noted that, on
^^-rii 2, 2013, th^ Stipulation was filed by ^^^^ of ^hc- p^^^ to these Cas+^^ and, as part of
the Stipulation, the ^^^^^ agreed to ^iti.ga-^^ the ^^^^^^^^^ed issues at the evic^en^.ary
liearzn.g. Therefore, the ^^^rney examiner established April 22f 2013, a's the deadline ,^^^^
each party ffiat filed an ^^^^ction_ to the Staff Report to file a statement identffvi^^ wliich
^^^er-tin^ pertain to the issues ti-iat are not part of the Stipulation and wU be litigated at
the evidentiary hearing; each party that ^^ev=ousl;; prefiled testimony to file a statement as
to whether their witnesses -w^^^ appear at the ev^^^ntiairy heara^g and, ff so, the party ^^I
ici^^^ify,^v^ch portions of the witnesses" t^^^hnony address the issues that will be litigated
at the he^.^igF a^^ ^^^fand al:F parties shall file any add<tional e:^^^^ ^^^hmonye On April
2Z ^^1-13 testimony was filed by Duke, Staff, CCC, and ^^ger,

On April 24, 2013, ^C/^^AE fled a joint ^^tion to strike the additional
testimony filed by Duke on Apiil 22, 20113. OCC/OPAE note that DukiZ^ additional
^^stim^iiy filed on April ^.E 20,139 was fz^^^ nine months past the deadline for direct
^^^^mo^^ and two n-ionthr> past ta^e d-ea-u"z^iie for nu^^^enten€^^ direct testimony.
According to ^^^^ 0PAEp the Apr:I 4, 201.3 Entn_ was not an invitation to provide for the
filing of this ^^^^^ testimony on the MGP ^ssme, but was intended only to ^^^n-w parties to
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address the i^^act, if any, of the Sta^^lation on the i^^^aes for heaxing. Furthermore,
OCC,^^^^^ state that tl-^c t^tLrnos:y filed by Duke oii April 22, 2013, was, ir, fact, rebuttal
^^^^^ny. In support of their motfony ^^C/^.^PAE arvie that Ohici Adm.Cod.e 4901-^7^01;
App. A and 4901-1--29 require utilities to file the3.^ testimony ^. rate cases on a .^pecifi^
sc-hedud^ to ^ow intervenors to prepare for the hearing and file their testimony Wiffi
knowledge of the utilitys d^^^^ ^^stimony. ^^ exceptions for ah^^^^ the ^^g of
suppiementa) te,^^^^^^^ set forth in tiap- rz-Je are not ^^^^^^^^^e here, accordng tt,Y
OCCIOPAia. Wbii^ OCCOPAE ackno-,vied^^ ^^a-4 the rules n-o;^ be waived Eo3r good
cause Mhown, they believe that, since the ruie-s do not provide any other opportunity to file
additioigal direc:t i^stin^^ny in a rate proceed9^^^ Ddke'^ ^^sti^^ny should be stricken,
Absent the op^^^^^Ly E-o conduct d.^^^^et-v and prepare for crosswexami^ationf
OCC,I`^^PA'F assert that D-ukeF^ ^^^tkntony, filed on April 22f 2013, is highly ^^^judicW to
OC^, OPAE, and other parties.

On Aprkl. 26, 2013, Duke filed its memorandum contra to the mation to strike filed
by OC(W^.^:^-^A.'. Duke states that the April 4, 2013 Entr^ ^^earky invited ad.di^on^
^^stini^^^ on iNIGP issues and the Conuiiission'^ TuIes and procedures allow for ^^ch
filing. VVhil^ the Comn-dssiori`s aii1es generally ^^^sr-ri^^ the tiinhig and tvpe of ^^5timonfi
to be fz'ed, Duk-e ra^^^^ that Ohio Adm.Code 4901m1s38(B) provid.F s a€at the ^mrnissior,
mav waive such rules for good cause sho-wr., Duke argues the testimony filed on AprAl. 22,
201.3, is ii^t improper rebuttal testimona,^ and that other parties are not p^-:judiced by the
filing of this testimony. Finaflyf DuiC^ ^ta^^ ^^^^^ the Commission wiU be well ^^^red by
allcswin,^ t-his additional testimony ^^ ^^^e ini^ortant policy issues.

At the ht-aring in ffiesematters9 on April 29, 2013, the attorney ^°,.xan-dner derded ^^^
motion to strike filed by 0CC;0PA^ on April 24, 2013, ^^^^ng, that, }.the attorney
examiners' April 4, 201.3, ^ntry clearly invited the filing of additioml testimony by staff
and the parEes" (Tr, I at 15).

In their Dirief, OCC/OPAE ffled ar- interlocutory appeal of the attorney ^xan-tiner°s
April 29F ^013 ruhng, in ^^cord^e with Ohio Ad^.Code 4991-1-15(F) (sic). ^ suliport of
dteir interlocutory appeal, 0CC/0PAE reiterate the arguments set forth in their Aprfl 24,
2013 motion, namely that the ^ommission"s rules do not provide for the I^^^^iled
testimony ^^bn^dtted by Duke on April 22, 2013, and th^. testimony was hi.^My prejudicial
to OCCp OFA^^ and other parties. '^ey restate that the extenuating cirountsi^nc-es
provided for an ah^ rules for the ^i^i^g of suppIem entai testimony do not ^ppiy an, th^
cases to Duke`^ ^^stimony. T^erp-foreF 0CC,^ 0PAE urge that ^ukes .^^rii 22, 2,013
aest.zx^^^^^ be stricken, (OCC,^0PAE Br. at 101-107)

In rr^^-ocinse, Duke states that ^.̀^CC,f OP^E were no# prejudiced by the additional
testimony filed on April 22, 2013, siatng that OCC/OPAE had iunple opporturity- tcF faae
additional °°^stimo.^v and c.^o.w_ not to, Moreover, 0€ ^^^PAE and other pa-rties had the
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€^^^^rtun^^y to depo^^ Dukeps wit-tiessw^ and to crossne:^ni^^ such ^tnesses. (Duke
Re-ply Br. at 38.)

Upon ^ons1^^^tion of the April ^^ 2013 interlocutory appeal filed, on brief, by
0CC/0PAE and Duke's -repl;^, at^.d upon review of the record ^a these cases, ^^e
Con-tmission finds that the appeal is without :z-ner1^ ^^^^ should be der..aed. It is evident both
liv a review of the April 4F 1101^ ^itr^^ and the ^^^ternent by the at1orr€.e:^y ^^aTnineA at the
Apzi " 29, 2013 h^^^^^^F ^.^.at all parties, lncludix^^ Duke, ^^^re invited to file additional
^^sti^^ny. Wqaile OCC/OPAE claim that they have been prejudiced by the filing of Duke`s
testimony, -m>e fail to see how^^ch is th^ case wlZen there were other ^^^ert^^^ availiiule to
t1i^n-i wHcli would allow them to fally respond and address any issues ^^oug1it up in
DulCe's test1^^o-ny. For exa^-nple, ^^C and/or OPAE, if tl-io-y found the need to rebut amr
issues raised Lgy Duke, could have requested to submit rcbuttal ^^stirraony, however, no
such raquest was made. Moreover, ^^^ record reflects that all parties, including C^^^ and
OPA-.^s ^^^^^c-, givet^ every oppormA-^it^ in ^^^^^^^xam^nation to question Duke's watneqses,
as attested to by ^^^ four days of ^earzn.,^ that concluded with over. 1,000 p^^^^ of
tra.ascrlpt. Therefore , the Conunisslon con;.3.ude:^ the motion :^^r interaocit^ory appeal of the
attorney ^xaminer's April 29, 2013 ruling d^nyiiig the April 2,L 2013 x-r^oti.r^^ to strike
Duke''s April 22, 2013 testimony, which was filed ^v 0,CC/0PAE, shouId be denied, and
the attor^ey ^^amftaer°^ rulh?g should be affirmed.

E. ^CCs Motioti to Strike Two of ^ukers -QNeon..̂ to th^ ^ ^ep^^^

On ^^^rtiarv 19y N1.3r ^^C. filed a motion to ^trLk-^ ^^^^ction..̂  (6) and (15) filed by
Duke on ^eb^^ary 4, 201.3d regarding the prop€^^ed MGP de#^^^^ and the facilities
relocation tariff, In support of iLs n-^oti€sn to strzk-er OCC states ffia ^ the objections lack
specificity in violation ^k^ Ohio Adm^^^^^ 490141a28(B). Upon ^ons1deraUon of OCC,
motion ^^^ strike ^^^^e two objections to the Staff Report, the Commission finds. that it is
without .^eti.^ and should ^e denied,

1110 SUMMARY OF THE Y1DENCE AND DISCUSS.^ON

A, Overview

Ag stated ^^e-v1ously, a Stipulation was filed b^;7 S^s^.e of f^.^ p^.a^.-^.s to these cases
and, as P^t of that Stipulation, ^1^.e parties a,^^°es^a^ to litigate the issues rel^ted to tbe
Ap4--^1icanf s recoveiy of cr^sN,, asso^iated with in-vesligation and ^emed^aEon of Duke's two
M,G,1^' sites, the East and ^^esr, End sites, at the eviden^^ry hearing. Therefore, in this
Order, the Cc^inrrd^^^on will fin-t a(l.dr^^^ the uncontesteE portion of these cases in ltg
review and cop-zs3^^^^^icin of the Stipulation. tTpon our con^ide,.wation, ive coiiclua^e that the
Stipulation shol-ii^^ be approved artd adoptedo Thereafter, €h,^e c^^^ider the c^nt^^^ecL i^^^^
^^gard.ing DukeF^ request to recover the deferred envl.^omnentai investigation and
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^emediakion costs associated uqth fc.3rmex MGP sites. After a ^^^^^^^^^ review of the ^^ga].
issues and tl-te record in these matIL-ers, the Commission ^onclud^^ that Dukes^ ^^qu^^^ to
^^^^^^^ ^^^P investigation an^ ^ ^^^edia^on costs for thc- period froni Janu^ty 1, 2008
duou^h L-4-°^^^^be.r 31, 201.2< should be approved tc) the extent set forth ^^o-w i-n this
Order.

B^ Surn-Inary Df th^ Locat PublieHe^r^^ `nga,

The Commission received ^^gni.^icant ^^^i'Lilic correspondence related to these r-ases.
In addition, eaci} of the local pb,^bfic hearings was well attended: 25 witnes ses testified at
the Hamilton hearing, 28 witnesses testified at the:^earing held in Union Tmwnship,
witnesses testified at the Middletr^vvn hearing, ar^d '14 vritnesses testified at tl-^^ ^^^^nxig
held in. Qncinna#i. Most of the ^^^^tizrnon^y received at the local public hearings expremed. a
general o^.^positior3. to any increase in Duke' s natural ^^^ rat^esq. Witnesses also expressed
concern wi°^l-i the ^^^^^^sation received by Duke executives and they asserted that Duke
did. not pay sufficient taxes.

C. tqnt#Iul^.^^n

L ^^^u^ 2^^^

A Stipulation, signed b-,,g Duke, Staff, OCCF OPAE, GCHCy CBT, Kroger, Direct
Energy, and PWQF was ffl^d on April 2Z, 2013, as corrected on April 24, 2013 ot. ^':x. i). 'rhe
Stipulation was ir^^iia-e-d by the signatory parties to resolve aU outstanding issues in these
^roceedings, wilai. the exception of Dukor^ ^eTiest for cost recovery associated with
^emedzati^^ of the former IvIGP sites. On April 8, 2013, Cincix-ma-d filed a le.-Lt^r fiasupport
of the Sti^^lation, On April 2-1, 2013^ ^^^^ filed a ^^^rskating that it elected not tcp become
a signatory parq, to the Sd^^lation, notn.g that the Stipulation does not addxess its
^^jection..^ iri the casesr but that there are means, other than ^hp- Sti^^^^^^on, by which it^
concerns ^^ii be addressed. In 5upport of the ^^pu^ati€.pn, Duke- filed til^.^ test.^^ony of
William Don llv'athen. (Duke Ex. 19B), ^C filed the testimony of ^etli. R IlIxg^^ (OCC Exa
1), an^ ^taff filed the t^^^^^^iy O^ ^^^lian-i Ross I`Vfllns (Staff Ex. 2).

T1'le following is, a summaxy of the provisions agreed to ^^ the stipt€latgng parties
and is not intended to replace or supersede the ^^^^^atio^^

(1) ^eventEe Requirement - Duke°^ revenue requirement is
$241,326,770, which reflec:s a $0 increase in the sum of
anmAali.^ed rev€^rwes froai =en^ base rates. The ^^41,326r`^^
excludes gas costs and includes the araiualized reveziu^^ from
the accelerated main repIacewien^ program Kider (R..€de-r A.I^fRP;
and t.^^ advance Tafflit^^ rider (Rider ALT) ef;.ec:tlive at the^ time oa
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the filing. Upon approval of d-te new
proceedings, Rider AMRP ^^ Rider AU
recognize z-^^^^er^y of investment tbxough
':^^^ch 31, 20.2F in base rates.

rates in these
wil^ be reset to
the date certain,

(2) Return oti Equity m Duke's ^^^ capital structuxe of 533
percent equity and 46.7 percent debt, a^d a ^^^^yn on equity
(^OF) of 9.84 percent, sha be estabiashed, The ROE shall not
be used as precedent in any futuxe-- gas proceeding, except for
t.1he purpose of determining the r^ev^i-tu^ requirement for
c.ollection from customers in pr^^^^^^^^s. addressing Duke's
SmartGrid rider, crx,r^^^^^^ known as EUdp-r .ALi, and Rider
AMRP. Duke slmll use 5.32 percent as its cost of debt for
determi.€dng ca^^yin^,̂  charges tor futur^.^ gas deferral requests
until the cost of debt is Geset as part of the ^^^^^^^^^^ of Duke,,"^
next gas &strlbut€on raLe caser Duke shall bear the burden of
Lnroot with respect to ai-ty fatu^e ROE request not offiem^1^^
p-Tovid'oki for in thd^ ^^^^^^a'don.

(3) Depreciation s Duke shall use d-ie d^^rMation rates asret;€ee:t^d
in the IStaff Report.

(4) ANIRP n T^^ ^^^^^^^^^^ increase to the -AMRP for residential
Customers wil1 be capped. at $1.00 ^uall^ on a cuniulative
basis. When rates become effective as a result tl these cases,
the AMRP rates shall be capped at $1,0^.F per cus^tom^^ per
manth, as supported inIn re ^^Ax Es^erp- Ohio, Inc,^ Case No.
12-,-^028-GA-:RDRF et a^. The cap for ^^^ver ' v from re5iden.t€^^
customers beginning in 2014, 2015, and 2016 shall be $2.00,
$',00r and $4.00 per customer per month, ^^^pect€v^ly, The
Rider AN4RP r+^^^ti^^ req€^i-rem^nt ^^lcuIatior, wil.l include
amortizatioz-k of Duke's - deferred carnexa work expense,
approved in In re Duke Energy Ohio, Inc., Case No. 09-1097nGAA
AAIVTy over a ^ive-y^^ period and ^^ also include expenses
r^lated to ^ng^^^ ^^^^ra work related t^^ the AMRI-I adivitr
during the pe-Txod 2001 through 2006. Duke Tnay seek recovery
from ^strsrners of the unaniortxzed balance of the deferred
camera w^^^, via an e,^dst'^.^^ or ^ew, iv proposed rider, prior to,
but not after, the expiration of & fi-^^-year amortization
pergod.

n13L

Except as modified it^ the Stip^alat^ony t-lie revenue requiremen.t
calculation a-ie. procedtiral t^^^^^^^ for Rider AMRP will bp.
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the same as was approved ir; ^^iox pzoc^edingsa howe-ver, the
cost of capital shall be calculated ^^^g the debt and equaty
^^^^^^^ed in the Stipu^ation,

(5) Ridex AU - Duke will continue m, :^^^ring costs a;^soci-ated with
deployment of ^m^a.TtGrid for its gas distribution business. To
the extent practicable, Duke will fi-le Ride-r AU
contemporaneous with its ann-Lial filings for the ^lectric Rider
Distribution Rehabili4T - Infrastructure Modern€zab.^^ (Rider
DR-tM), D_,:0ke will z^iclu^^ in its Rider A^..: revenue
^^q-air^en^, and not in base rates, amounts related torecovex
deferred grid modc-maa^ationr operation and maintenance
z^^&M) e:^^^^e and cari'ing costs, incremental O&M sav^^^
^^^ gas furnace program incentive ^^^^^^^^ and
^^n'u^^^ative e:^^enses.

(6) ^^GP - Dule.e may establish a rider (Rider NIGP), ^^^^ed to the
^^^in-s of ^^^ Stipula^:r^n and subject to Commission
authorization after hearing fn:)m the ^^^^^^ in litigation, for
recovery of ar.^r Cci^.-m^^^^on.^^pr^^^d costs associated with
^uke`^ ^n-v^ronmental r^^^ed^^^on of NIGP. The Partg^^ agree
to ^^^^^^^^ theL- p€^^^^^^ns- at #l-l^ ^^^^^^ntaaxy li^^^in^ i-n the
^^ov^^^ptioned proceedings, for Te.^^l-at^o-n by the
^omn-dssion in its Order ix^ these ^as^es, Staft' agrees fo.#^^^^^
iN, positions as stated in the Staff Report ^^i the MGP ^^^ves,
subject to the usual caveat to allow for correction of errors, if
ari;r, or upct-a^^^ in^^^^n-iation. Any recovery of ^^^^^ from
^u-qtom ^^^ for ^^^ronmentg remediation of Duke's MGP sbilI
be allocated arnong classes as fo1^^^^-

. . ---------. -. -------
^^^id^nti^^ Service (RS)/ Resid^^tial 68.26 ^erc^^^
Firm Transportation Service
(RM/Res:dendaI,Sezvice Low
^^^^^^ ^^^^^ -RSQ --^-- ;
General ^er-.pice (GS),;'^^^m, 7.76 pexcen,^
Tr^

2.1.6,13 ^ercen^
Intern^ptible T^^^porfation. SenTice 2.30 p€^rcent.

_14_

(7) Resi^^nitial Rate Design - ^^^e will subrnit a cost of service
study in. its next nabaral gas general base rate proceectir^^ that
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separates its residential e1ass, izitc3 a. heating class aa-^^ a
nordieati-ng cjass.

(8) ^^onnectioTi. Charge -- Duke will withdraw its request for
approval of a change to ^^ Reconnection Tariff, mearzng &,at
the reconnection charge -All -ret^^i at the current arn^^tint.

(9) Accelerated Service Rep^^^erner.t. Program (ASRP) - Duke will
withdraw zta request for approval of an A^RP, I.^ Duke
p^^^^^^^s an ASRP or a similar program in the fiaturer its
proposal shall ens^re, that ^aIL-es for sucl: a. pro ffam will r^^^ go
into effect b^^^^^ January 1, 2016.

{10} Fa^iEti^s Relocation .-^ ^^p- mass transportation rider (Rider
FRT) wilf °^^^ be approved in these proceea^ings,

W15_

(11) ^^in^ Extension !Zides (Rider X) - Duke's proposed chang^^ ^O
Rider X, to ^z^^ea net present value (NPV) analysis ^^^ ^^^^rn-dne
Whether the c€.^^^^^^r ;vill contribute to tN- costs of
construction or will receive the facility extension free of charge,
shaI.^ be a^^^oved. In addition, Duke will include all
w^^^^^^^^ base distb^^ution. revenues a^id fixed mond-fly
ch^^^^ revenues in the determination of whether the customer
will contribute to ^^^ ^^^^ of construction or will receive the
facil€^^ ^^^ of charge. For purposes of applying i.^s, NPV
analy-sis< Duke will use 532 percent as the di^^^^^ rate and,
for r^^^^eri^^^^ customers, ilk. ^^^ assume a te^.•nn of no.€ess than
10 ^^ans,

(192) RAghtrof^^ay T^^f Language - Duke ^haR modify its proposed
:^^ghtm^^ wa^ tariff to read as fo.^^^-vvs-

Ttl-i^ customer, without reimbursement, shall
far^sh all ^^^^^sary;:zghts-ofmway upon or across
property owned or controlled by the custorn+^^ for
any artd all of t'-qe Company`^ facilities that are
necessary or incidental to the ^^^^^^ of service
to the ^^^^^me,,r, or to continue su-vi€:e to the
cust€smer-

The customer, without reimbursement, will ^-tak^
or procure conveyance to the, Con^pany, al l
necessary ^^ghts-ofpw^y upon or across property
ownect or co-ntrolled by the cu:^^omn along
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ductir-ated streets and roads, satisfactory to tlt^
Compa.€^y, for the Com^^anys lines or ^tenst^^
thereof ^^^^^^^^ or ^^^^^^^^^ ^^id^^^ to the
su^.-^plyia-ig of s-ri-vice to ctistomers beyond the
cust^^er"^ ^^^^^^rtyr in the ^onn of Grant or
ins-b°urnent ctistomarily u-sed, by tl-€^ ^^^pany f-or
the-se facilzties.

Where the Company seeks au^^^s. to the
"Stornerss property 1-tat a1o-ng dedica-te€^ streets
ar-td roads for ^^^e purpose of supplying or
maintaining service to c9istomehs beyond the
customer's prc^^erty, the Coiyr^^ny will endeavor
to negotaat^ such rightMof ^av through m
agreement that i^ acceptable to boih the Company
and ^l-te c^^^tom- er, including with compensation
to the customer. ^oh:vitlusfiandin^ the- fo-regcpzngr
the Company a^id its cust^^^en- maintain alA their
rights under the 2^^ ^w^tn respect to the C^^^argy
a; qu^ring necessary fights-of-way in the
provision of service to its customers,

(13) M^ ^'Veathez°^^^^on Fixndirag -^ Duke will provide PWC
^350,000 per year th-rougb ^^^li^lder cont^ibtitions to be used
for low-incor:^^ ^eatbe:^^ation in Duk7er^ service ^^^itory. The
funds v,Pill be made available to FWC. as agreed in either tl-i^^^
proceedings or in seffiement of the Duke ^^^^^^ Rate C-asg, b-a^
not in both, MNC moy, ela.;ct, at i^ di- "a-don, to usp t;^elffind.s,
in ^^^olc,. or in ^^^^ for either electric or natural gas
weat^^rizati^^ programs. T^ axuttia& shareholder funding ^^
in ^tidition to the $1,795,000 that is currently being collected
^nd that will con k^iiue to be collected froi^ ^^^^on, ers through
^^uke's base gw distribution rates for PWCs weatherization
program and all such collections from cu^ton-ter^^ and funding
of PWC shall r°e.^^^^^ in ^^^^^ ^ffl the effec€ive date of the rate,
in Duke's next ga-s distribution base Yate case,

(14) ^F-AE EEn^rgy Fuel Fund - The parties ^^^onun^^d and seek the
Conuydssion's approval in continuing tbe. walver of Ohio
Ati..Co€.^^ 4901,144 ,^xan.ted to Duke, in 3r^ re Duke Ener,^,F
Oltao, Inc., Case No, 08"1a85-GA-'^VVIZ, Entry (Dec. 19, 2008)
^^LAx"Maiver° Case), to allow distribtit^on of fuel ^.:.nd dollars as
rc^^es.ted in tl-^at waiver application, so long as the r ^ftm^.-^

-^. ^
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d^^^^^^ are ^vafla^.^le, hi ^eek-^ng approval of the continuation
of that the pa°de,^ also re€:o=n^^^ that the eIigibalakv
requirements be changed ^^^^ 175 ^^^^^^it to 200 percent of the
poverty 1^veI to +^^^^^ 0 percent to 200 peTcent of the poverty
level for pipeline refund. do1lars,

(15) Economic Development M Duke shall wi^^^^ra^ its request for
aut-hori;€a^^^^ of ra^^^aycr fvndir^g reor an economic
develo^z.er^.^ fund via the ,^^°o^ro.se3^. economic development
rider (Mder ED).

(16) Sr-ip^^^^r Rate Codes -- Duke shal.? makeav:ifla^.̂ le to compedtive
retail natural gas ^,vppliers (suppliers) up to 80 ^ato, ^^^es, pem
su^.^^^^er kck be provided iinder Dukes currerat fee structure as
set forth in Duke ^atp- Retail Natural Gas Supplier asi^.^.
^^^^egator Charges ( ŜAC), PUCO Gas No. 18, Shee4 No, 45.21,
mwamng thot 25 rate codes will be provi0.^^d, at Q) ch^^^ a-nd
a:.^.;^^ rate codes above 2., ^^se^. ^^;^ ^ a supplier will ^.-^epro^^i^.e^. at
a cost of $30 per rate co^te per month. Duke ^^^^^ make these
add^tiona1. rate codes, up to 80, available to suppliers bvzthin 60
calendar Gays of the Order in these cases.

Duke ^^^ enter h-^^o g^^^^ faith negotiations with suppliers to:
(1) ^^^nrdn^ ways in. ^^^^ the supplier could help ^^^^^ine
rate code processing to lessen or avoid ^^^^^ associated with
additional :.^^^emen^.1 rate codes above 80; and (2) to the
extent neces;^^ry., est:aNish a supplier paid fee st€°ucta.re t.€^
^on-^^ensate Duke for its incremental costs for processing
additional incremental ^^^^ codes above K Duke shall not
charge, ttiroug$:^ distrzb-ut-ion rates or any other re.°ovm!
mechanism, ^e incremental cost of niaking additional rate`
codes available to suppliers i-o Dake's custDr^ers, Duke shall
work Aith suppliers to complete, ^^th^i-i 12 n^^^ths, of the date
of tl^e Order in ^h^^^ ^^^^^^^^ingsp a plan for a permanent
bilfin.g^^^^eu,i modification to replace the curr+ene rate co-de per
m^i-it.^ fee structure, if such permanent billing ^^^^em
modifid:^tion^ are m^^e er-onomica1. tl-ian longWt^^m
cont%^^^tion of ffie per rate code per month structure. Upon
mutual agreement that ^^rmaiivist billing system modifications
are more ^cononiic-a1F Du^.^ and supp.^t^rs ^^^^l wo^k, in ga:)d
Ea^th t^^ ^^^k, u^on_ the deta.^^^ of implementing, ^ind suppliers
paying for, t&e permanent billing system modification,
^^^IT-is,^i.^^ a reajsc-^^^^^e time frame for co^ple#-ion, Duke shall

Y17 -
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riot charge, ^^ough distribution rates or any other ^^^^^^^^
mecha€^sm. the cost of any such bzilin; ^^ stern ^^difi^ation"t^
Duke9^ customers. T^eRk provisions do iioty and are not
intended tof InWbit or preclude suppliers from recaveringar^^^
costs from their c^st^^^^^ through ^^^ suppiiersf iates and
have no effect on Duk^^s colleckiono.^ ^^^ch ^l-a^^^^ ^^^ behalf of
^^ppli^^^ or the purchase of receivables from ^^^pplies°s,

(177) ^^^iffi^ - Duke shall file applicable compliance ta^^^s within 14
days of ^i-te subn-d^^^on of the StipW.ation. The cox^^^^^^^^
tariffs ahall include the tariff ^anp.a.^e filed witt^ ^^e-
appIi.^^^^on, as amended by the Staff Report and the
^^pul^tieFn. All bAfoer, papers s-upportng the tariffs shall ^.^e
pravide^.^. to interested parties ^pon request. Interested parties
will review and ^onfma^^t within 10 days of ree^^^^ of ^^^^
proposed ^^^^f&

(18) Waiver of ^^an^bard Filing Requirements - Du^,.e d^^sn^^ need
tto p.^^^ ^^e a com^^^ oa of 12 monf lis actual income sta^ement,
to V^e pard^^^ ^^^eca.,,,,ted iiicom^ statement as required by
Ohio Adm.Code 4901m7, at Appendix A, Chapter Ji(A)(5)(d),
page A, I,

(19) ^^^^ Gas V^l-dcle (NGV) 'I'^^^^ ^-nd Rate Gas ^^t-t^^atioii
^^^rrup^^^^ Transportation (GGIT) m Dukes^ proposed tariffs
Rate NGV azad G^".^asMil be filed for approval. Both shall be
^^n-fizdst-ered in a competiti-ve.y neutral manner.

(20) Staff R^^^^^, Resolves Other Issues - The SWf Report resoI^^s
the remaining issues not ^^^^^ed in the Stipulation, -svz^^ the
exception that ^^^^ ivili. not ^ub mi^ a facilities^-based cost of
servi^^ study in its next gas d^ st^ri^.^ution base rate case.

Ot. Ex,1 at 5a14)

2. Rate Base

¢18-

The foliowin^ ^^irma:^on presents the valtie of Duke`s p^opert^y used and wefu.l in
the xendition of na^^ralgas distribution services as of ^the March 31, 2012 date ^^^taiqG as
stipulated by th^ parties (Staff Ex. 2 at ^^i-L, 8-1).
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^^lant-inw51'ervac^
^^^recgata^^^ Reserve
Net Irlmat in Searvi^e

Customer Advances for Constructi.^^
^^^^^^^^ ^^^^^^ ^^^^^^^^
Post ^^dr^^^ertf Benefits
Invesfn^ent Tax Credit-s
Defe.^^^^^ In^^^^ Taxes
Other Rate Base A€^i-ustments

Rate Base

$1,623,220,034
44U52,

$1II176f^^7,390

(3r57Ag4,f 3)

(8,521,562)
(14r64-5;.755

'
)

(6,554)
(182r950,314)

15,7%^71

S882f242,442

-19-

The Con-Emssaon ^^^^ ^ ^^e-ra^^ base stipula^^d by the parties to be reasonable and proper
and, adopts the valiiatam-^ of $882,242,44,2 a,g the rate -base for purposes of these
^^^^ee,ding&

3. ^^^^^^ng Inco^.^e

The following ^.^c^rs^adon reflects DT^k^"s operating reve^^^^ o^5^^^^^^ expemes,
and net o^.-^erat€.^.g mcomc- for the 12 monft ended December 31, 2012 (Staff Ex, 2 at Sch.
Cm1).

^er^^^^ig Rev
Total operating ^eveaiu^

^ ^ratiz^ ^^ ^^^^
O&M
Depre-ciatioza
Taxes, other
Federal income taxes
Total Operatmg Expenses

Net ^PUk^^ Income

$,W.,015s062

$221,071,618
44,082,034

^^ L65 .:^7 ^.
$31-55p817,^21

$68,197,341

The Commission fiaid^ the rietermi-nation of Duke's operating ^everive< operating
expenses, and net operating income, pursuant to the Stipulation, t^F be reasonable and
proper. The Co:^^^^^n will, therefore, adopt tk^^^e figa^ess for purposes of th^^
^^^^^ed^g,5.
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4. Rate^^ ^^^m ^ux^ Authorized ^^^^^sc-

As stiliulate^.^. b-v the parfies, Duke ^ a net c^^^at-ang income of $68,197;341 under
its present rates. Applying D^.ef^ ^uzmnt n^ operating income to the rate base of
^8,92^24.12,442 r^.^ults in a rate of retLirn of 7.7^ ^^^^ente Such a rate of return is sufficient to
^^^^id-e D€^e with reasonable compensation for the service it ^ender,;. to its ^^^^^^^r,&

The pax^^^ ^a-ve agreed Lo a :^^co^^^en^ed rate of zeturii oi' 7.73 percent on a
sfi^^^lated rate base of $884,242;4421, reqt^^^^^ a net operating income of $65,197 f34t The
revenue requ^^enient agreed to by the stipulaffin,^ parties is $384.015,062, including gas
costs, which x°^^^^^ in a zero percezit increase in the sum of annualized revenues from
current base sate.s. (Staff Ex. 2, Sch, .r'^-1 aii^ ^-L}

^^o Adrr:..^ode 4901-4u30, authorizes parties to C:omn`tission proc^^^ings, to enter,
i-ato stiLi-Llda^^tis. Although not on thf- Commission, the ^^^^nis of ^ucla ^ii
a^'^^e-iit are accorded substantial weigh$, Sef: As°tro?X v. Pub. I-Itil. ^om-m, 55 Ohio St.2d
155, 15 s '378ME.2d 480 (I9^'^i- This concept is p^.rtic^^lar^^,r v^.i^. where the sti:^ul^^tir^n is
uns^^^^^^d by any party and resolves almost ah issues presented- in the proceeding in
Which it is offere,i,

^^^ standard of review.^^^ considering the t^^^onable-Tiess of a stip-alation has been
^^^^^^^^^ in a number of prior ^onm-tzsszon Pz°cxcee^.-^ing& See, ^._.g., In. ^^ ^^^^^^^afi G3as, &
Electfic Co., Case No. 91-410-EL-AIR (Apr. 14, 1994); in re VVestern Reserve Telephone Ca.,
Ca-qe No. 93-^230-TP-ALT (Mar. 30, 1994); in re Ohio Edison Co., Case No. 91-698-FL FOR, et
aC. (Dec. 30, 1993), "a^ ^e C^^miand Electric Iflum Co., Case No. 88-170ro^^^^^ (jaii. 319 1989)r
In re Rest€^tora^^t of Acxunts and Rew^^^^ (_ZiMnier .^lant)r Case No. 84-1187?-ELa^NC (^ov.
26, 1985). nie uI.tmate issue for our co^..^ideration is whether tiae a,^^^^^ent, which
^^-ab^^es considerable tixn^ and effort by the signatory parties, is reasonable ^^^ should
be adopted, ^n considering the reasonableness of a -sti^.-^ulationF the ^^^^^^^^^^^ has iised
t^^ following crit^ria,

(1) Is the settlement a ^^od^ict o^ serious bargaining arnon^
capable, ktiow1^^^^^^^^ parties?

(2) Does the ^ett1^^entf as a ^.̂ ackage, ^^efit ratepayers and t^^^
public interest?

(3) Does the sett^^inen^ package -violate any important regulatory
p,tinci^.-^^^ ^r p-ractiA°e?
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^^^ Supreme C^^^ has endorsed the ^^^^^ioz-€'s anaivsi^ using ^^eb^ criteria to
res€.'ive issues ^:.^. a manner eca^no^^all to ratepayers and pu^.^^ic ^^fflties, In^^^^ ^^^^^
Consumers qf Ohio Pa^^^r Co. v. Fub^ Util, ^^nmf 68 Ohio St3d 559, 561, 629 N,^ 2d. 4B
(1994), citin^,* ^on.^^iner5y Counsel v. Pub, Ul€lo ^mm^ 64 01-do St.3d 123, 126p 592 XLE,2d
1370 (1992). Additionally, the Supreme Court stated -d-tat the ^ommission, n-oy place
subst^^tial,weighk on the terms of a sti.p^^ationf even though ^^^ stipulation does ncs^ ^ind
the Comn-dssion. Gom^^^e?,V° Counsel at 726,

D;.xk^ witness Wa^^ea, Staff witness Willis, and ^^ witness Hixon testify ti-tat ti€^
Stipulation is a produc" of swrio^^ ba^gndn.;n^ among c^pab^^^ knowledgeable parties. Ti-ie
witn^^^^^ state that ti-i^ stipd'ati^^ ^ardew ^^^axly par-acipa^eirn rate proceedings befox^
the Con=jssicv., are 1k.^^^^^^^^^ab^^ ^^ ^eggulatory matters, and were represented kv
experienr-edf competent counsel. (Duko ^^, 19B at 3; Staff Ex. 2 at 3; ^.:,C Ex. I at 4.)
^^^^^^^^ly. Nfx. 'W^th^n notes tha^ the parties to the Stipulation represent 9 stakeholders'
in.^^^e-s#-,-,, including both residential and ^onresi^entaal €:u^to.^ers, as well as zowmincome
customers, According to iMr. Wathen, ti^^otiations in, these proceedings occurred via, irs
pex^en ineetings, telephone conferences, and email ex€:han,^es,r with all parties baffig
invited b- attend these meetings and all issues raised by the ^^^s being add.^^^^^^ in
reaching fl-t^ Stiptdation. (Duke Ex. 19B at 3-4.) Therefore, upon review of the terms of the
Stipulation, based on our thr¢ap„^^on^ standard of review, t^^ ^^mn-dssion finds tl-ta^ the
^in^ criterion, that the process involved serious bargaining u-ay knt)Vledgea^le, capable
parties, iB met.

With regard to the second criterion, D-ti^^ witness Wathen, Staff witness Ivillisy and
^^C witness Hixon assert that the Stipulation benefib ratepayers and the public interest
(Duke Ex. ^^B at ^x Staff Ex. 2 at 3; OCC Ex. I at 4). ^in Wathen ^^pla^^ that the
^^ip^ation ad€^^^^s the ^ecommea-€dati^^ ^^^taf^^fi in the Staff Report and bi^a^^^^s all
customer classes, as ^^^^on^^^^ will ^^pe^^^^^^ ^ ^ubstandal1y lower base rate Inc^^^^^ than.
that which Duke ^roposed. in its appCacation. Moreover, N[r. ^^tl-i^^ explains the
Stipulation provides for ^^an^ benefits through 0ae aga°eedaupon r^be design and. provides
a dix°^t benefit ior low-income customers through sh^eholder-fundef^ ccintrzbufion, to
:^^^^^^^tw^^th^^^zation inih;afiveq and other ^^ograrmo (Duke Ex. 19B at 5--6^) In ^^^ifion.,
Mr. VVillis p^in^^ out the ^^^^^^^i=, avoids d-te cost of- lit-z^^^^^; -resr^^^ in a $0 in^re-a^^ in
base gas ^^^^ rates; caLps the inc^^^^ to Rider AMRP for resir^^^^^^^ custorn.ers at $1.00
annually on a cumulative L-asis9 sav°s $317 mzp^^^ii in rates over a 9- to 10My^ar peniod,
because Duke withdraws -its reqttesi for an ASRPT x^^inb^^^^ ^^e rec^^^ectioia c-Inarge at the
current levelf provides that Rider FRT will not be approvedf establishes a rate of return of
7.73 percent based oaa an R^..̂ E of 9.84 percent and a cost of ^e'ot at 5.32 percent; and
provides for sIiareh€;iderwfunded low-income ^ea^^^^^on pz^^grarns and a low-income
ftiel fund (Staff Ex. 21 at 3-4'^. Ms. Hixon adds that the S-Ri^.-^u^ation; provides for a cost of
^ervf^^ stud;.^ separating the residential customers ^^^^o 1hea€^^^ and^^onh^^^^ ^lagsesio.^
the next rate case; rec:^^ends changes to Rider X to ^^^ the NPV anal^sL to deter^^e if
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a custr^^-ie-r will contribute to the cost.^ of construction; ^^^w-ig^^ the ^^ghtw^^-way tariff
language; aiid withdraws Du^.o'^ request ^cr Rider ED (CCC Ex. I at 5w9), U^on re7^azew of
the Stipulation, we find ^i-Lat, as a package, it satis.^^^^ the secoad criterion as it ^^^efit;,
rate^aayers by avoiding the cost of litig^tion. ^and. is in the public interest.

Duke witness 'N^therkR Staff ^^ltn^fj WiUis, and 0'C ikritm^^ ^i%onalso testify that
tl-L^ Stipulation does not violate any imp^rtax:t reguIato^^ principle or practice (Dti-ke Ex.
19B at 6; Staff Px, 2 at 5; OCC Ex, I at 10). The ^ornmsssion finds that there is no ev^den^^
that the Stipt^^allo.-Li violates any important r^gu^^^o^ry pri^na^^ple or practice and., therefore,
fhe Stipiilati^n meeta ffiw third c^^tcTion.

Accordingly, ^^ find that the Stipulation e::Eterec" into bi.r the parties is reasonable
ar-d shoWd be ado^.^ted.

6. ^^^ective Qat^ ^jp,d jar^^f,5 in. Qim-p liwice , with Stioulation.

As ^^^^ of it^ inv^sfigatzon in these matters, Staff reviewed the various rates,
wl-wgest and. ^^o-visions gover^^ ^e-rrns and conditions of service contained in Duke's
^.zroposed tariffs, On Aprbl 15, 20-13, Du^e filed cor-iplYance tarfffs in. these ^^oc-ped3.ngs ha
accordance with the provisiom of the ^^^pulationo N;D corn^en^s were ^^^^-i-v^^ ^^^gard.^^ig
Duke's ^^mpl^^nc-e tariffs. Upon review, ^hc, Cctnm-d^sion ^irid,s the proposed :^eviwd
tariffi filed on A^rfl 15. 2013, to be reasonable mid in accordance with the Stipulation;
there-fore, such tariffs should be approved. ^onseqt€entlyr Duke shaE file ikii.^^ tariffs
reflecting the revisions ^^^roved in conformance with ^i-i^ Stipulation in these cases. The
new ^^^^ will ^^orn^ effective on a date not earlier than the date upon wk-lic:h complete
final fa^^f pages ^^ filed with thc ^onuni.^^ion.

D. Litizated MGP Issue

The re^,~^aia.^,~^^r of this Order is devoted to tl^e Commission's consid^^^^^on of
Du^.e`s request for recovery of MG11n^^la^^ ^^^^s and our ^ltirnate conclusions on the
legal issues. Init-iallyf ^qe review the Ids-tory of ^^^^^ and Duke's Ohio MGP ^^te-s
s^pecificAly. We d-ton overvi€^^^ the costs Duke i.^ ^^qu^^^^ to recover and the parties'
respo^,..̂ esa Next, we^ provide a detailed description of the East ax-id ^^^^^ End sites and the
investigation and reznediation actions, as set forth by Duke and. the parties oii the record in
these cases. Thereafter, we consider the lpgal arguments regardin^^ ^^ukerem-e;:^^a-k=_orl
ob^^^^^^onsf ffie used ar^ct ^seftil aeq. uirement a^^ forth in KC 4909.15^^^(1)F as it a^^^io-s to
Duke's proposal; the requirement for recovering costs for rendering public uti^^^ service
set forth in R.C. 4909,15(A)(4)j as it applies to Duke's proposal.f and whether the costs
^ou ,^^tt to be ^^^^vt-m^d by Dul-^ were pmden^^y incurred, i-n accurdan^e with R.C.
490^.^.1-54e ^^tima^^lyr we detez^d^ne ffia^ Duke should be a^th^^iwd to recover $623
^^onP minus the amount requested for tl-:e purchased parcel on the East End site, the
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2008 costs for the West End site, and all carrving char,ges9 on a p^r bill basi.sr over a fivem
^ea^ amortization peraod,

t ^^P and ffie_^^^^^^^^^

Although the Stipulation settled most of- the iss-^^^ in these proceedings, the
,^fipulating parties ag^eed to litigate the recoverability of c^^^^ incurred by Duke for the
enva^^m-nen^^ ^nvestlgation a^.d z•emedlation associa^^d with :^^ former ^^^ sites that
were nvsrned and operated by Duke`5 piredec;essor c^^^anie;;. These sites are referrez^ to
throughout this Order as the East and West End ^^^^^ and, a^ ^^^lained later att ^l-i^s C_)rdez°p
each site is divided into ^^^^ls,. There is no provision in the Stipulation for the ^^covea-v
of the ^^^P costs in base rates; rather, the Stipulation provides that Duke x-nay ^stabl^s ]h a
rider faly r^^over^ of any C^^^^^,,ion-a^^^^^^^ ^^^^^ associated with ^u^,-,'s
environmental ^^^^ed^^ion of the MGPse Furthermore, the Stipula^on establishes how the
^^GP rer-nedaation costs would be a.lor-ate^.-1 among cus¢^rn^^ ^lassesr in the eve:^t reco-,Ye1gt
is ^^^^^rized, (;t, ^^. I at 8-9F Duke Exa 19B at 2.; Staff Ex^ I at 3 )1^

At the he,-,ring., in regard tc) the litigated 1'^^^ issue, Duke p^esex^^ed the :loll.owi-tig
w.itn^sses: Jessica L. ^^dn;,-^rwik, Ma_nager of Reznediatic3n and ^^^^n-uniss%onirg, Seg

Engineer wifth Duke Enexgy Du,^lll.^^^ Servjr&3, LLC (D`, BS), Shawn S. Fiore, Vice ^^^^^^^nt-
of I-^^^ey & Alrich, a ^^rtifie€.^ professional (CP) uzkd^^ Ohio Envir€^nmex^^^ Pmte^^^n,
Agency's (EPA) Voluntary Action Program (VAP); Andtew C. M^dd1:^^on, Presi^ent of
Corporate ^^^^^^nmental. Solutions, LL1Q Kevin D, Margolis, partner in tiEe- law fi-Trn of
^eneschs Friedlander, Coplan & Aronoff LLP; WiUiam Don Wathen, Director of IZates and
Reg-ula^^^^^ Strategy for DEBS; and Ga-ry J, Hebbler, General Manager, Gas Field and
Svstems Operations for Duke. Staff presented Ker^.Y J. Adkins, Public .^^.^.^'^s^a^r
.^.c^.a^-k^ng and Electricity Division. O^'^` ^rre^nted: ^^^y L. ^^^ans, Principle
R-P.gula.^^ry Analyst with CXC, adopting ti-^^ ^^stirnon^ of David J. ^^ror^ a certified public
accountant and a atility regg^.il^^^^^y r-orsultantf Bruce M. Hayes, Principle Reg-ula.tcrr,Y
Analyst with ^^^^ and James R. Ca€i-tpbell., Pret-,ident of Engineering Management, litca
Kroger presented Neal Townsend, Director, Energy Strateg-iesE LLC,

2. ^i^̂ ,.._..^_..--^e^^ T ^s^-MGI's and Duke 's ^^GP Sites"'^.,,„

Dv.'k^ states diat the East and West End sites have waste products and contam g^^^^
that are ^onsi€^^^ed hazwrds^^^ ^^^^tan.ces, as defined bv f1ie I -:r
Eiivgraz^^^tal Response, ^^^^^nsatio4, ai-^d Liability Act of 1980, as a:^^ei-ded (42 US.C:.o
96011, et seq.) ^^ERCL.-A). According to Duke, ^^virmunental remediation is ^^^^^^arfly
governed in Ohio by the 01'i^ EPA under R.C. C1-ia^^^^ 3746 and Ofhlo Adm.Code 3,745-
300M01 tl-axough 3745M3100b14, Duke is cleaning up both ^^^^ sites under the direction of an
Ohio r"PA 01= employed by ^^^ envi.^omxtera^^ ^^^saltang =irm. (Duke Ex, 21 at7.) D:.gke
opines it is acting prud^^^^^^ a-r-d in a re-asonable and responsible manner in conducting
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tN^sa^ activities under the VAP rWe^ promulgated under R.C. Chap€:^^ 3,746, -whichj in
Ohjof is the statutory ^^^rnework most ^oi^^^ord.vP and, re^gonablv uthzed f67 the
remediation of sites wah historic cont^^^^^ion. (Duke Ex, ^'^ at 6r- Tr. I at 141.^

Between 1816 and the mid^^^^^^^ N4GPs were used for the production of
corrunerc^^^ grade gas from tki^ ^om^.̂ usta^^ of ^oal, oil, angi oliier fossil for use with
light-hngt ^^^tin^ and cooking. During this era, three types of gasp^k-ing p^^^^^sf-,s
generally dominated the manufacture of gas; coal gas; ^^b-a^^^^d -water gas; and cAI gas.
(Duke E:^^ 20 at 4-5r St^::^ Ex. 1 al 30,) Residuals resulting from the ^^^^^act^^^ of gn
include^.^., tar and soine form of sulfia^ re-moval reskd€.ial from all fhree fo.^^Tis of Processes;
some for^^ ^sr am^€^nza residu^ from the coal gas ^^r^ess; and, at some pl^ ^^ other
r'-sidua.ls like light oil or n?phtt^^lene. DLi^^ ^^itness Nladd^^^or- states that, 1 there was no
market or ticortomzc u^^ for flne resida€^^^ produced, the residual& b€.^^e was^es, for
disposal by the means customary at the time, which inc1^^ed onsite disposal at the MGP
site, (Bu^ce Ex, 20 at 14, 2L')

Dt€ke witness Bednarcik e^^laim; that the East aiad WITest End ^it-^^ ^^^^ been used
by D ^e aiid its, predecessor ^omp-anies foa g^^ ^ansn-ti^^^on{ ^^^^-uctioti, and otl-lex U^^^^
-servi^^^ shice the ItAs. Red_^^rdk derails the facflffxe-,5 a.nd :^trrourps
with the MiGP facihfies and gas operatiens that, th^ough die y=earsf have beexi located on
th^ East and 'West End 53tes, She suh^^^^ that-, v^^^^^ the kwc^ sites have undergr^.:^e,
ch^,,m^^s hi operations and equipment ^^^^^ ^^^ years, they ^ ^^ ^^^^y house a Durn^^ of
critica1 z^^^^^^ctures that are necessary for the provisgog^ of utifit-ly services. (^^l-e Ex.
21A at 2, 7-16, AtL JLB 1-3) Duke emphasizes that, ^^^iile the remediation necessitated
A^^^^^^^ing the s^^^^ in geographic d^^^neatioii used by ttie Ohio EPA., Duke views both the
East and West End sites as saxigle operating facilities a€^ed to provide utility services to
customers (Duke Ex. 22C at 2),

MGPs were taken out of service for:r^^^^ including: fh^ plant had ^^^ched ffi^
end of its usefW }ife, it was r€iore, econor^cal to provide gas from a laa^^^^ plant; and
^.^^^^^^e the in^^duction of natural gas ^na€^^ ^en-z obsolete, (Duke Ex, 20 at 21.) Even
after natural gas became prevalent, some MGPg were used for peak shaving (Staff Ex, I at
30). ^ u-k^ witness Mdd1.eton explains that the typical operating, disposal, and
dismantling practice during the MGP era at ^^rtner MGP sites resulted in environmental
c^^^^^^^na-tir^^ of soil and ^^oun.dwater. A^^^yd^^ to the witness, toda^Pfs def^ticf^ of
contamination, a-c opposed to #he, definition during tl-^^ ^GP eraJ often I-equ^^^^
remediation under ,;tat^ or federal ^aws, Dr. Middleton notes that, ^^gh-ming gn-1970F the
Un^^^^ States (U.S) C.on.^^^^ enacted a ^^^^^ of laws ^^^^^u^ionizing the approach to
environmental regulation. He ^^^ain^ that the application of the site ^^^^^iatioi-i process
for MGP situs generall^ began in the 1980s, (Duke Ex. 20 at 24)
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Dr. Middleton explains flhat, when an area ot site contaim chen-&ais of
eni7^onn-^^ntal interest, a si.tc assessment and remediatir^iz process -wiii be km ^.-^iem^nte€i.
Generally, this pra^^^ss entails- the foa^^^^^^ ^^eps: ^^^mhmry ^^^^sm^nt, investigation
and analys-z5 of the- data collected, sometimes concluding Yvith a quantitative riek
assessment; ^^^^^^^ action dev^^^^^^ent approval of ^tlie proposed remedial aciiori;
€^^gLneexin^ design; ^^mtriacti^^ contracting; construction; O&M xaci :a^oraitoring; and site
closure. (Duke Ex. 20 at 32-35,)

The two MG^'' sites at issue in these cases are the West End site, ^vlfikh be^an.
operations in A843 and Ls located on the west side of downtown Cincinnati, o.3.-Ld the East
End sit^, 1^vhach began ^^^rati-ow in 1884 and i-s located four miles C-a^^ of downtown
C:'an.€:i^^^ati, Manda€:tuxed gas production stopped in 1909 at these sites, after nabara1 gas
arrived in Cinc^innati, b.^t,;AT^^ ^^^^^tated in 1918 at the West ^^^^ and in 19'.-,:) at the.East
F-nd, because the arnount of natural gas delivered il-0 the city could not adequiatel;^ supply
cu^^^^ers. Subseq-oexitly, manufacttnteci. gas ^^^^^^^on.^ ended at the West End p1int in
1928 and at the East End plant in 190`1 After the plaiits closed, the ab€svengrcr-an.^
equipmez-€t asA most of th^ a%o€:iatedwtructu^^^ ^,v^^^ removed. However, several belown
grc^und structures az-€d related residuals ^em^^^ed, ^-nc^uding: ^^^^ant3 ob gas holders, oil
tanks, ^^rwei^ ^ or ponds, ^ ^^rfflem, retorts, coalstorage bizas, and g^ ^.era;^r hotisps, as well
as associated residuals uuch as coal tar, scrubber ^^^te, and other ch^^cals. (Duke Ex. 21
at 5-6; Duke Exo 20.A at 2T3; Staff Ex. I at -11; Tra I at 183) Blu^^ -^vzn^^s.Middietoa-z asse^..^
that the m^^^^emer^^ of the residuals at the EasL and West End sites appear to hav^
followed tla^ common industry practices at the t€i-ne of operations (Duke Ex. 20A at 2).

Duke witness Bednarcik is the manager of the remediati.on and decommissioning
team for Duke. She explains that Duke, C-^^^ent1y, is working on 4..'^ MGI^ sites in Indiana ;
Nortl: Carolina, South Carolina, and FloridQ, in addztion. to the hNz o MGP sx^es, in Omo for
wl.-dch Duke believes it has habili^^ Ms. Bednarcik states that the two Mtes in Oldo are the
largest footprint in. Duke's portfolio, and some of the largest MGI's in the country. (Tro I at
189,191; Tr. Z^ at 28C)

M& Bednarcik argues t1-ot it is €mde-niabie that the contamination ^ii Lli^^^ two sites
was due to the existence and operations of MGPs used in the provision of gas service to
customers (Dzxi;.e Ex. 21A at 2). Duke witness Midd^^ton ^^^^aim that the following types
of residuals are found at the a^^ and,f s^r West End site&^ coal gas9 carbureted water gas,
and bolier ash at both the East and West End sites; prod^^^^ gas only at the West End site;
^.^.d ^ai^. gas and propane gas €^^^P at the East End 5ite (Dt^e Ex. 20A at 8-^^^.

Ms. Bed^arcik states- iiiat MG."lm^^lated obligadons at ^^^ ^wo. sies l^ave been
^i-iticipafred by ^ul-e since 1988, when Duke began its MiGPwrelat€:^ program. However,
prior La 2006 and 2009 on the East and IV^^ End ^it^^^ ^^^^ectiveiys these sites were
considered lower priorities because ^^eV were o%med by Duke and had Limited acress, the
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ga^oundwa^^^ was rtat used ^ a source of drinkiii$ -wat^r at ^^ sites or by surrounding
^^operties, and ^onta^t; was limited ^^^^^se. the sites were esse^.-^tiaJly capped b^ asphalt,
^.oxi^+^te, or s^^:^. (Duke Ex, ZIA at 17, 19.) According to Duke ^'i^.ess 1^^n^rcikr the
ei.) vi.roasnent^l investigation and ^emediatif-in was initiated at the East -Md West End si^^
in 2007 and 2010, re^perlively, due to chan&,^ conditions at the sztes that could have led
to new exposure p^^^-^vay^ (Duke Ex. 21 at 8-9)„

Ms. Bednarcik explains that, at any ^^^^ Or em€rironmentahy impacted site, the
e>,dent of liability is ur^known prior t^^ the perfo^°^.^,nce of environmental i^^ve^:^^at^.r^x^
activities. According to the v,pitness, ^tice the exi.st^iice of impactp-d ^^^^^^^^^ was
^onfirmed. durzr-g the initial subs-+^^^ac^ investigation at the East and Wes: Et^^ sito-s in 2007
a-n^ 20-10, Du^.€^ moved ^rudenfly to address the ^tupactsf based on d-ie cc=ent and future
use of the sites, and discussions -with the ^'^M€^ EPA Cl-'s. (Duke Ex. 21A a-l- .^-̂ 0,^

In 2009, ortee the environmental inveskigat-^^^^ began at ^^^^ East and West End
sites, Duke b^.e^. ^ application seeking Co^.^^^z^^is^^ ^^5^^^^^^. to defer ^i^^^a^p costs at t^^
sitf.-s, in..fin re Du^ ^^^^gy Ohio, Inv, Case No. 09a712aGAaAA^^ (2--)uke D€:^ral Case) (Duke
Ex. 21 at 9). By Order ;s8t^ed November 12, 2009, in the Duke ^qfernil ^',ase, the
Commis,siofl'E a Duke's r^to ^'9."s.oC^if^' its ^.^:^`4'k^^.^.^^;i^. .^^'£3^`.s^;^>13'^`s to ;;:^^;;.approved application . .

the environmental investigation ^iid x^^ii^^iation cost^ for potential recovery in a future
base rate- case (Staff Ex. I at 30). In its jaavary 7, 2010 Entry on Rehearing €zi the 1)"uh,
Deferral ^.s^seg the ^^nuni^^ion stated that it wLU xna^.e the necessary det^^^ati.on,.^
regarding recovery of the deferred costs at such time ^^ ^^ike files a request for recovery
(Staff E:^. I at 322).

C^^ervz^^^ of DukeY^ ^^^ Cost ^^^^^ ^ r Prg gsal ^^^^ Parties'
^^^^^^^^^^s

In its application, Duke requests recovery of. approximately ^^3 million for
deferred re^.^-ediation costs incw^^^ from January 1F :^^^ through Maxch 31, .^01'2-$F $15
n-d1lion in projected costs for th^ period i-lprfl 1, 2012 through December 31, 201.2s and
approx€rrmtely $5 Midlion in c^^in^ charges (Staff Fx. I at 35L, Duke Ex. 2, VoL 7, Tab 1- at
Sch. £.",-3.2b), Subseq*enflyF D^^e updated the -request^d MGP ^^ov^rv amount to ^^^itid^
the- actual ^eferreci costs izicurrea^ from April iz.F 2012 through De.°en.^^^ 31, 2012^ which
reduced. the amount requested in the application b-v approximately $3 mi^^^on, According
to Duke witness Wathe:^^^ ^^^^ ^ow^ ^^^^^^ts authorization to recover $62.8 ^^litia^^ in
actual NIGP costs over a t^^^-year amortization po-riod Aor the two former LNIG^.^ sites,
which equates t^^ approximately $20,9 ^^^^^on araiuaHy. Mr. Wathen explains fhat the
proposed $62,8 m.^iion repiesents ffi^ actual costs, incls^^^^^ ^aMri.ag costs, tha€^ ivex^
incurred by Duke as cif ^^^ernbex^ 31,2012. (Duke Ex, 19C at 3: Staff Ex. I at 30M31; Tr. III at
784)
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Duke witness Bednarcik explains that the ^^^ia^^^s ffiat affect the cosN,- for the clean
up of the ^^^^ ^ibes i^^lude: the regulatory agency`s standard.^ related to sourc^-,Nke
material; the number of years the plant operated; the amount of gAs produced at lhe sites;,
the ^^^^ of p^oc^s-&es used to manufacture t:^^^ gas; disposal options; airr^^^ and fu'^^^
site use; whether ^^e -atflity owns the property; physical ^arxi.^^^ or obstructions at, or close
to, the site; the depth of the subsurface cc^^^^ layer; groundwater .^uw rate and deptit:
^hc- t^e,"xl:en r^^ediation occurred; and the site area, Ms. ^^^^^^^k notes that, since the.
Fa:^f and West End sites have a lon.g ;^^^ory of o;nezationf were large gas, p~oducers, have
;Dnnsite baxxi^^^, s I x„ se-nsiti.v^ underground utilities and a bridge, and have impacts at
^^^^s p,Tea.t:er ti-tan 2CI ^^e-^ it would be ex^ecte^. that the ^°e^x^ediatio^. costs would be
highe,r than a site that ^i-u'v operated for a few ^^^rs, with ^^^ta.m'^ation ^rdy a fe-w feet
deep. (Duke Ex. 21A at 30^31^ Specite^aU^^ oLi the si^^s at ^su^ in theses cases, the Cost^
incurred by Duke in^lude:

(a) Environmental consultants t€iat; investigate the
soil and grou^dwater impacts; perf^^m'p^^^^er
air monitoring du.rizig ^^^^^ediu^ ^ctio^-^,^r and
provide de* ailea^ remedial ^.̂ lesigr4 oversight, an-d
construction ^^nagex^ent, ^^^ who subcontract
'wzdi construction ^^rnis- to carry out the remedial
actions;.

(b) Site security;

(c) P^^^rwd analytical laboratories that anaIyw. soilF
^ound-water, and ambient samples;

(d) An. environmental contractor tk) assist in t:lte
management and review of reports oan the sztesp

(e) Ar engineering consulting firm to provide
vibration - .^^toring,;

^^ Fuel fox on--sit^ ^onstruction. equipment;

(g) Landfill di;sp^sal;

(h) Miscellaneous ext^rnal costs include: ^lect^icity,
^G=Iunicat^onus support, ^tili€y clearing servicesE
stt,eet flaggers, personal protc-ct^^^ ^^^^ air
monitoring ^qu^pment,
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(i) Expenses for ^^^ ^mplq^^^s working cm the
proiec^ -,,vho axe lora^ed in North Carolina, e.y,, air
t'ravel5 rental cars, and hotels;

{^} Oversight by Duke of t1ie; analytical ^^^^^^^^ry in
North ^^^ina., wh^ch perform audits of the
analytical ^^^^^^^^ri^ and perforni quality
con;^^l and review of analytical data; and power
delivery ^^id gas operations persorutel wha^e
working in dose ^,^aroxhru4f to sensitive ^^^ctrical
and/C3r gas ^^^^^^;

(k) Duke's in^p-mal sunFey s+^..̂ pportf as wpl.^ as p^^^^^ t
mana^entent oversiglitf salary, and benefits,

r28T

^^uke Fx.. 2, VoL 7, 'I'mb I at Sch. ^-12b r Duke Ex. 21 at 19n20; Duk^ Ex. 21A_ at ^^-40)
Duke as;^^zts that the processes and peAsoz^ne^ employed by Llz^ ^omtiany in
implementing its investigation and remediation acdvit^^^ are designed to achieve the
desired rpstAts in -a costpeff^^^^^ ^^^iter (Duke Br. at 35),

^taff states that zt-, detern-dnation of the rea4onablen^.ss of the ^^GPax^la^^d
expenses was llm^tf_^d to verification and eligibility of t-li^ expeyises for recovery frona
natural gas ^^strib^tior. .rates.. Staff dzd not investigate or make any .^^din,^ or
^^^^^^^^ation;^ regarding necessity or scope c^^ ^^^^ remediation work performed by
Duke. (^tafL Ex. 1 at 40.) ^^^ ^itn^s^; Adkinsnc^^^^ ^-ta^ Staff finds it reasonable to accept
the ^^ii-sa.on of Duke'^ Ohio EPA CP ^ii these ^sues, because Staff currently has hn-&ed
^^^^^^^ in the area of v^ify^i-Lg the adequacy of envi.rce^p-ntal ^emedz^ ^^n ef.f^^^^s under
appl^c-abl^ legal standards (^^^ Ex, 6 at 25). ^^ believes that Staff ^^^^^jd have
addressed the ^^^^^ aiid necessity of the .^^^ed^atioa^ activities ^D d -c-t -ermine t1,-te pra^^ncy
of the MGP°x^^^^ed ^oa..^ (O...C a, 14 at ^^^

Staff recarivn^^^^ Duke be permitted to recover $6,367,724 in remediation costs
t^^^gh Ria^es MGP, According to Staff, the record reflects that the majority of the
r^^ediat-loz-i costs a:re not associated with facilities that are ^^^ed and useful as required by
R.C. 490915. In summary, Staff re^^mmend-, ffiat° for the West End site, none of the
expenseg incurred be recoverable, because none of tl-i^ ^e m^^^ation ^^sclone in the section
of the site used for gas distribution; for the cenftd^^ parcel of t-qe East:End site, all of the
expenses ^^ ^ec€^^^^^^^^ because this parcel is ciirreiitly used for gas operations; and for
th^ ^^^tern and wester.yi parcels of the Fas^ E-n^.~^ site, since Duke was unable to breakdown
the annual c^^t-9, only ^^^^^ for remediating land within a 50y^^^^ but-fer zone around the
pi^eljjies z^^^ the eastern parp-el of :^^^^ End ^^^e- and costs associated with the i-La^^c-a^teTn
corner ^^ the western parcel of the East Ea:d site that falls within a 50-f^^^ setback from an
existing vaporizer build-In^ should be recoverable. (Std.^ ^^^ I at 45-46; 'Fr, IV at 91-1f ^taf#
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Br, at 13^ 19, 24,^ OMA urges the ^^^^^o-n of Seaffss recc^nux^nd^donsr stating that they
are in com^.^^^ance wit^-t R.C. 4909.15 ^tid ach.€;ave the balance behhveen investor -and.
c+^nsurr^^^ interests ^^'MA Reply ^^^ at ^^^

Kroger a^^^rt-, that th^ ^^^nrnissioa shotilr^ ^^^ecL Dukefs, proposal to recover tl-t^
^^^erred remedi^^oii costs; however, if some recovetT 4.5 perniitted6 Krc^^^^ states di-at it
^hould be Iirp,a^^^ to those ^^^ts, m^t are ; :^st and ^easa^^^^^e and currently used and useful,
or a ma3.!Tnuxn of $6,367,724, as ^e-c^n-m.^^^^^ by Staff. Kroger believes Staff°s
rec^rnmendati^^ ap?.r^^^^^^^ly U--ni^^ the recovery to portions o6 the ^^^mp-r M^^ sites
that are currfy^^^^ used and iise:ful. However, Kroger asserts that an. investigation into the
prudency of the ccst^ incurred by Du.c^ is i-t^^^^sa^^^ and appropriate to ^^^^rmi^^ the
prope;A recovery of berriediation expenses and Sta-ff''s rec^^^^en^ed ^ec€^^er.r should be
r^^^ir-ed by t^^ ^^ount of costs ffiat were imprudently incurred by Duke, (Kroger Br, at

OCC w^^^^^ Hayes offers that Duke shoc^^d not be pern-titted tc) recover tl-iw ^^GPW
related costs frcni cu^^^^ers, arguing tha^ the share-holder^ should be ^^^^^^ib^e for
th.e.se costs, OCC argues that the costs a^sLiciated with fh^ two former MGP sites were
previousl;r ^^^ovc-^ed fxoz^^ cuito).mer> in. past irates. ^n Occ:'s ^^u^kpfs sh'ar^-^:lho'lAprs
have been aware of the risks associated with ^^^ ^GP-related ^^m ed.iation ^^^^^^^^ and
^a-ve not addr^^^^d these ^^^rern,,^, ins-tead, shareholders have ^^^^^^ted from the
Com^.^any°s rate of return, -,,5rbich Du^.e`^ ^^^^on-kem k^^^ ^^ev^o-usl^F and continuously
paid. (OCC Ex. ^4 at 18, 35.) ^^^^^OPA^ ^^^^^end ^^iatr if recovery ig approved in
th^^es cases, tht- permitted level of costs be borrie equally by Duke's sharei^^ld^^^ and its
cu^tomers, net of any amounts recovered f-rmxa. ^^^r&nc^ ^^^d durd--^^^y habilitr clai€a.as.
Along -,,v.^th sharii-i,^ the ^^^^orL^ibflay betwer.Rn, customers and ^,^,:,C/OPA.^
believe that, since Duke ^^ ii^^ ^^^ii the sole owner of ^.^^ ^^^^ dating back to tl-ap- 1800's,
e.g,s Columbia owned Duke°,5 gas operations .^^m 1909 to about ^ 94A, a rado of Duke's
nonownersl-i^ of the tc^tal. ^^^ ^^^ratiom-il period 5hou^^ be applied to tl-ie am^3ant Duke
is pc-rrrdtted ,^^ ^^cover, ^ikeivise, OCC{`OF.^^ ^rgue that the saane ratio a^^ro^^^^ Shouf.d
be applied to the purchased property that D,^ did not own during the period of
conta°ni^^ation.. In addition, they contend that there should be a ratio developed to exclude
costs re1ated to time period, of ^GP operations that predated the C^rm-rd^sioii's
reg-u^^^^ii of Duke, ix., prior to 1911, (^.^"CfOP.r^^ Br. at 4, 921-93).

If Staff's proposal for lamAii:ig recovery to the use^.^. and useful portions of tl-€e
property is adopted, OCC recommends DTi.^^ ^^^ ^ ^^rniitted to recover $7,164,144,
wla^ch includes ^^^^^^^^g costs, for tl-L^ ^niFes#^gation and ^ernediation. 'I'h^^ amount is
^ onfigu-red usiaV, OC^.R witness Cm-ip^.-^ell's estimates of vfhat costs ^^oi-ild be ^.-^^^^^^^^ed as
f{rllows, $698y724 fOx the eastern and. western parcels at the East End site; and S465f420 for
the property at the East End site that cr^^^tains sensitive infrastructure, For t^^e West End
site, Dr. ^arnpfs^^l asserts that ^^ inves:a^^^^^ and remediation costs should be
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recoverable, ('C Ex. ^5 at 30m32, 38E OCC/^PAF, Bi°, at 87-88.) OCC/OPAF state diat, .^^
Duke is ^erm.i^ed to ^.r^Ile€°t i^^^€Yes^g^.^on and remedia^.cai^. costs -r^^^ ^usstomers, ^^ke-
^^oul^ not be authorized to col_^^^^ carrying Cos -ts (O .^^^^^^ Reply Bnat 71)e

Alternatively, if the Comm:ssao^ rejects ^tafF^ proposal and determines that ^^
entire East and West End sites are used and useful, ^C witness^ Campbell ^^ommend^
^^^^ ^nlv be ^^^ittec.^ to recover $8,027,399, which ^^^luti^s carrying ^^sLs, for the
iiivesdgadon and ^emediatior, at bc^^^ the East ^tid West End sites. This anioun; provides
for recovery of $4,3772P574 for the East End si^^ and $3,654^825 for the West End c7ite. (^C___
Ex. 15 at 38n39, O.: `C;f 0FAE Br, at 88-89. )1

4. Spec^^^^ In^^stigaf^^n and Remed^^^on.Acdorz

a. ^lii^ EPA`s Voluntazy Act^o^ ^^^^Lam ^^

Dul-e wi^^^^s Ma_rgoli^ ^ta^^^ that Duke is, acting prudently ^ind in a ^ea-sonable and
z^sporssi^^^^ manner ix^ conducting these activities under thc, Ohio EPA's V^` xules. Nfr,
Margolis beI^eves the VAP ertab^^s a party to have zn:^^e control over tl-^^ cleanup process,
save ti.^p- and money, and be able to expeditious?;r and efficiently conduct ^^. _dt^
inv^sti^ati^^i ai-id reiiiediation_ (Duke Ex. 23 at 6, 9; Tr. I at 141 .))

The VAP, which is prescrabed in R.C. Chapter 3746, is a set of rules, ^^^^atiomsF
gmzdarice, and oOier directives from the Ohio EPA fh^^ ^^^abli-Sh a process ^V which

sites niay be investigated and .reme:^^ated tc) Ohio EPA standardg (Duke Ex,
23 at 5; Duke Ex. 26 at 2, 5). According to Duke ^itness Fiore, a licensed professional
geolo,T,-,t and ar.i Ohio EPA CP for the, remed.s^tion of Duke's East End site, trie V^^ is a
voluntary program that was created in 1994 for the purpose of providing ^emediaUng
^^^^^^ with a process to ^^^^^^ate and ^emediat^ contax-tina€^on, and then receive ei^^^
a no f-a^th_^^ action (NFA) determination from a ^P or a ^^^^^^ ik^^ to ^^^^ (CIN^) fir.om
the ^^^^^ of OM^ that no more remediation activities were -reqaiirede If the ^^aned^^^^
party ^^^ to proceed wi^^ ^enaea.^zaJ acdv^^^^^ Mthou^ a Cilf the party may not obtain an
NFA lefter or a CNS.f:t^^^ the state. ^^ act as agents of th.estates ^ itrdxt the VAPf and th€:
VAI' coa^tair,^ a comprehensive program regulating CPs, ^^gaid^t-i^ ^^^^ such as
education, expesience, irdtiaI and oa-i,^^in^ training, professional competence, a.nd cond^ct;
as further delineated in Ok^:,€^ AdrmCos^^ ^^^^300-05a C^^ ^e'r^sponsi^^^ for ver€fy-^^
that properties are investigated and cleaned up to the leve^..^ required by the VAP rules.
Mr, Fi^^^ explains tl-i^ ^tdo EPAe administers the VAP and Urban Settiiig Des€g^.^^.s^re^
(U,sD); provides user-paid technical assistance to assist remediating parties re^ardgng the
VAP; is responsible for monattaxing the perfonnance of the CP^^ and is required by law to
cond-uct auditg of 25 percent of the properties taken ^^^^ gh the VAP to ensure that the
sites 'aave ^-^^^ii properly addressed and that CPs artid laboratories have performed wo^k
prs^pi^.^ly. (Duke Ex, 26 at 5-9; T^^ 11 at 549; Tr< III at 629,)
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k4r. ^io^^ states that the VAP doa^q not require a specific type of r^^^^^^^^on- and
does not address cost w-mlysi-, (Tr. 11 at 553-554). Duke ^vi^^^^^ Fi^^^ states that a
feasibility study, -which is an exka€.^^tivc- evAuation of potential remedial ^lter.^^vess is
reqvi^ed,Lm.^^ir ffi^^ ^ederal. CER^..-'I-k, but it is not ^^^^ire^ uTider the'VAR ki^^^ever, he
points out that tti€^ remediation at the East and West End sites is ^^^^^ done ^^^^^an^ ^o-
the V^^^ and not under CERCLA; therefore, a feaszbilsty shid;^ ^^ ^^^ ^equzred. Duke dzd,
however, evaluate ^.-^iffarent remedial alternatives to come itp witl-i its current plan, z.e.9
excavation and inr^itu solLdific^^^^ ^^^^^ at the East En^.^ site. E^^cotding to the witness,
there are other ^oire expensive alternatives that Duke couldA-Uve elected, e.g., removal Of
all the xrnpa;^^ed z^^^^^rial down to the be^.^..^^ck, and pu4 -^^ ina con.^^^en^ ^tructure- Mr.
^^^^^^ ernp^^.^sfue^ that the excavation and ISS techniques are presumptive remedies, that
remove fhe. sot^^^e m ateTa^l at the lowest cost for that material. Il^^^ ^erne.c^^es are so
presumptive the C^^^ EPA allows landfills to ^.^ro^ id-e discounts if a party ^^ workft-.g
under the VAP and dis-poses aA the matexial in a lcai^^^^^^ thus, there is a financial benefit to
exaNtiogi and disposing of tl'^e ma^^riaz under the VAP that is not pM^^ent under CERCLA,
(Tr. III at 640-644.)

According to Nfi. Fiore, u4^^^ the VAP rules, an NFA l^^^^ is very s^^sh-^^^^
because it is cor.^rniation that a site has been appropriately investigated and remediated
a^^ ^^^^ there are no unacceptable risks to cu.^^^^t and reasonably ^l-iticipated future land
userse In add.itaonx an N 'FA letter is required to obtain liability relief in the form of a C^S ,
Als6, the ^^^ EPA, generally, will not issue an enforcement order an pmp^^^^ on w.^ch
work is being undertaken ^ conformance with the VA^^ (Duke Ex. 26 at 22.) Niro Row
states that, not only does ^he:^^emed^^ting p-ar^ benefit froxn receiving an ^^A letter and
CNS, because it kno^^ that all applicable standards have been met an^ there axe i-^^
unacceptable ^^^^ to current or reasonably anticipated land users, but, often, third parties
to a ^^^^^ctionalrc^^ ^^ process, such as buyar^^ and selling, re-quire the NFA letters and
CNS (Tr. III at 590)-

b, ^^^^^^iew of Rm.ecHat€or grg .^^t :Ms^
^^^^^ ^^^ ,Sites

i. Ge.^^^^.^ - Re^^.e^.^z:a^.^^ ^'^.^h.a^.r^Ic^ `^^

The environmental ^^^^^ at t-i^ East and ^^^^ ^^^ sites has been ^^^^^^^^^w-'ri
foalowiiig the guidelines of the OWo EPA's VAP, under tl-te direction of a V.^P CP, For
both. the East and West End sites, V.r^^ phase I and phase ^^ assessments were conducted.
TI-i^ ^^^^ phase I property assessments .^o-r the, two siles det^^^^^^^ed that there ^^^^ reason
to believe tha.t. releases of hazardous substance or pAt-ro1eum have or ma^7 have occurred
on, underlying, or are emanating froria the .51tes, The p-Lzrpose of tF^^^ V,&P phase ^^ property
assessmen.t was to determine w^.^.^thfa all applicable standards are met ot to determine that
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^^^^edial activities conducted in accordance 'with tll^ VAP at the property m^et,s or ivfll
achieve, applacabl^ standards. As a result of the VAP ay^^=^ssments, ^emedia.t^on action
plans for porLions cif the sites, were. prepared and, in some instancer ^mp,;e'm ented, (Duke
Fx. 21A at 21n24-)

Ms. ^ed^r61^ explains ti-Eat the tecl-uiologi€^5 ^yplrally cca^^id^ed for ^G-P
remediation lffclude; monitoring natural ^^^eD.uat^^ll,` ^^^avatioxn., solidiflcaboxl, all--^^tu
cheb..^ical oxidation, therinal heating, c©ntaanment, engineering cantrols, and ^nstitutic3nal.
c.ontrols, In determirmi^ th^ remedial actions at the impacted sites,. Duke w^rked. with
environmental conasul^anfis and. took irito consideration factors typically analyzed in a US.
EPA feasibility sWdyr lfs^^ud^^^ ivhet^^^ ^^^eeial action is protective of ^^^man 1^e-altl-i
and the enviroa-^.entr lt^ effectiveness, both short«^erm and loi-.gptermr ^^^^ ability to
implement a particular rb.crlon, and its cost, Duke also ^^ol- into ^^^^^ideration tl-te currex^t
and future use of the site, and the sh^^^^^enn anci long-term habi:zty of t-he site; based on
the clioseii re-medzal achon. Rifjk assessments are performed, looking at the ca^^^^iit risk to
a number of patential groups of ve+^^^e that may be present or expcfsed to the site,
Another factor considered is the state'-s regulatory cleanup program as it re1ates tc) the
laresence of source material on the sitp-, For example, she notes, that^ based on d^^cussicsns
w:th. t1-ie VAP CP, Duke proceeded with removal axi^.^tor an-situ treatment of source
material, such as oll-like n-iat^^iaI (OLM) and/or tar-like mat^ial (TLM) in the subsurface,
^^^^^^^ the VAP requires the removal or ti°eat^^ent of such mat-erial to the- extent
technically :^easlble„ In making the decis1^^ on the ^^^^^an^ed ap^.^roac1^ Duke
^nvo1.^ed. its ln-hcsuS^ ^at^^onm^^^ ^^^^^^^^^^aLsf g^ envlr€^^^^i-ttal consult-ants,
including t ^s^, its legal advisors, and the Companyrr, environmental and operations
^a-nagement:^ (Duke Ex. 21 A at 24--25; Tr, I at 207-209; Duke Br, at 35-3Q

N^1x. Fiore opines that a ^P would not be able to issue an NFA to the East m3l West
E,nd sites based solely on the remedies of either L-nplementatkon of engineering ^ontrols¢
such as asphalt or concrete, or on imtitutioff-ial controlsF such as land use restrictions,
because ^mc:^ controls, would not meet all ^pplica1.-sle V r°'b.P standards. To meet the VAP
cnteria at these sites, removal or stabilization cif the coal tar is necessary. .^^carding to the
witn^^s, other, less expensive activities, such as environmental Cc^^^^ant^ or surface
^^^^irqgy would allow the site to zneet some ^^andards< but no-L a.1, applica^IL, standaxd^
anc, -would not be as ^.^,^^tecti^,e of -lium^^ health and the ezx.^^onment. (Dti^^ Ex. 26 at 20W
21, 23f Tr. IR at 645)

OCC/OPAE assert Dua e produced no evidence that i^sf:taztional and en^i^.ee^°i^^
controls wouldnot :^ave been adequate to control human exposure to cheinicals of concern
(OCC/'0PAE Br. at ,72m73), OCC i^ftn^^^ Campbell asserts tlAt Duke's expenditures were
excessive and ln-apradent fox ^^^^ re.^^ediat1on. Dr. Campbell observes Duke's approach
to remediation does riof appear to have considered ^^^st as a relevant ^actor. Dr. -Ca^.^pbell
notes that, since the two sites were already cap^c-d with asphalt, concrete, or soil layers,



Attact3menE A
Page 33 saF 60

12-1685-G.r^-AIR, et all. M33m

whbch 1irnite€.-^ human contact with poteigtial residuals, the scope of ffie reniediati^^ should
h-a^e been limited. He believes it would have been pmdent for Duke to have ^^veIon^d
r^^^^^ Art^^i-i plans incorporating cost^ffective,, protective measures for ffit,-. MGP sites,
instead of 1-1-te ai-tuch, naor^ expensive excavation and disposal approach employed by
Duke. Dr. Campbel1. €;o-r€t^nds the Ohio EPXs VAP rules provide for pro-tective remedial
al€ernatives, that are far less a3stly t-f-gai-€ ^^^^ ^^^^en by ^akep znciGade engineering
controls w-i^ instituti^mil cantrols. For example, l-ie- states that, by applying institutional
ccat-itrols and adopting commonly used risk mitigation m^^-sures, soil ^^^ediation at tl:^
^^^^s could have bp-e€i awc^rnpl:shed without significant excavation, by constxuctior of ,,,o€^
cover to prevent human exposiare to ^ontarrdhated soiL He explains that, witli
institutional controls, t^e. point of compliance i-9 :f-rcim the g,round surface to a minimum
depth of hvo feet, and at depths greater than two feet when it is re^.^onat^ly anticipated
that ^-xposurw to .5nil ^^^^l'i s^ccxa t..hrough excavation, grtidin.g,, or maintenance. He further
off^r-q that oz-io Ieg;^ ex^^^iv^ alitemat^^^ to the approach ^akenby Duke is to control direct
contact exposure to contarninated sofls by r:on..̂ tnicti.^g eng€^^^^ring corE^oLv,, such as
covers or asp^alts. ^ontro'is can then be established to 1-imat futuren^^^ of the
sitc or pro!•€€bit excavation of t^^e cont-aixffiatea soil without prot^dve equipx-nerd an€^ ^^^
^^ndli^ ^^qWrexnents, (OC.C.Ex. 15at 5, ^-12, 15f ^CC/OPAEBro at 62,)

Dzike points otit that OCC wit-k^^s Campbell is not a V^Ap CpA does ;,Ljot ^^^^^^^ -ny

^^^^^^^^ental certifications in Ohio, has i-iever been .=nvo^^^ed in cleaning up an ^GPr or
any other site, under the VAPf and hias zi^ experience with and lias not pertomi^d any
wor1c iirider the VAPu Thus, w^le, Dr. Camp^eE offers opinions an^. other appr^^cheF, that
he ^^^e-ves would be appropriate for ^ern.^diatxonon the sites, ^^ct-i approaches would not
ineet the applicable VA^.^ ^tan-dards. (Duke Reply Br, at 21-22)

Groundwater andl FLee Pr^^d.uct

Du:^^ writr^^^s Fiore explains ^tl-iat a USD under the VA^ ^^^s a remediating pa-rty
to exclude potable ground-wat^r use as an exposure pathway from further consideration.
USD is a re€:^^dtior^ by tlie O:^^io EPA ti-iat groundwater in certain urbanized areas,
serviced by c=un-Lu-dty water sy, ^^ernsj is not ^^ed. for potable purposes and that c^en-dcals
from past indlastra^l activiftes tha.t may be present in ^-uch groundwater pose no
perceptible iisk to consumption by the community, because the gr€^undwater is not being
used and, will not be used for drinking water purposes i-n the foreseeable xuture. Mr. ^^ore
poi^t-s out that there arestringent rpgula#ory tTi4.er3^ ^r Ohio Adm..Codj: 3745w y00m 10 Iftyr
obtaining a USD and, b^^c-d o;-.i these c^.^.t^^ia, there would be complications, ofstairdiig a
USD for the two MGP sites being, considered in these cases. (Duke Ex. 26 at 14-17.)

lylr. Fi€^^e notes that there is ^^grtifi^^^^ f-r^^ product, wh^r-h is defined aB a separate
liquid hydrocarbon phase that has a measurea;Ole thiukriess of greater ^axfl o^rr^ on
httndredth of a foot, at the East and WeA End sites, in the form of izquid mobile coal tar.
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^^ ^^^^^s, that the VAP assumes that properties with free pr^^i-act exceed a^pl^ca^le.
sta-3.dards, for un^^trixted potable use of gr€^und%,a^atere However, the ^Mo EPA generally
requires that: free product, regardless of source, bc- xenioved, or mitigated to t-h^ ^^^^^^
practical, prior a^ issuance ^^ ^^^ ^^^ under the ^^AR Ma, Fiore o^^r's ahat, while NFA
letters have ^.-^eeit issued to sites with free product, in limited instances in which free
p-roduct did not ira-€pact groundwater ^md. wa^ stable, and where the director of the Ohio
EPA gr^.^.ted a variance from tl-i^ standards, n^^ NTFA has beeta issaed to M:GP sites in Ohio
where free product remaim. He ^^^^^^ that the #3^^^ product at Duke's sites will im^.^act
groundwater s^ excess of the ^^^andar€:^s. and it is not ;^t-able; therefore, i.s-suaAce of an NFA
letter is ^^^^^ssil3lea In addition, the mobile free product could migrate from the tvva; sites
at issue to the 01-iio River which ^^ adjacent to the sites; thus, mi:^^^ the issuance of an
NFA letter impossible. Moreover, the free product Qn the sites has n-d^ated onto the
ground ^^^face.f ca-L^sing e.xp^sure to land -as-ers, For ^^esie reasons, Mr. Fiore ccin-kends that
VAP req:^^^^ents, for migration of free product at the sites includes the x^rno-s,Yal of tI.^
^^^^ product. (Duke Ea:. 26 at 1^ -19<^ OPAE/O€wC state that Duke ^itness Fiore`&
discussion of free pzoduct i5 in error and does not rebut Dr, Campbclhs position that
linii^ed remed i a knoii. of free product ir, ii^^^^sary (OCC/ ^^^^^ Br. at 38).

O.CCf OPAE s tate that, ^^^ ^oundwater, there axe several c€^^sidera€:inns for
protection under the VAP. First, groundwater can be proiected by preventing cl-.ea-dcaIr,
of concern from r^aci.€a€^ grou-ndwaterr however, tWs exposure pa.thway can ox-d;,= be
protected if groundwater is not already contaminated and Duke determined that the
exposure pathway r.ould not be protected a-9 groundwater was already ^^^^am^^^^ed. The
second protection exposure pathway for groundwater under the VAr- is soil ^^tur^^^on,
howeverf this protection is not applicable because of the types of ^^^taininatioza at Duke`s
MGP sites. (OCC,^^PAE Br. at 63; ^CC. Ex e 15 at 15 ^)

According to OCC witaiess Campbell, for critical zone grauii^waterF sc^^^ as at ^^^^
^^^P -sAtes, the VAP rules call for use of ^tituloflial c^ntT€rlsf ^SI)sF and variances, to
affect how ^^^dwhe^^ ^oundviat^^ standards are applied. Dr. Camp. bell asserts, that the,
points of compliance for groundwater a^,: the ^^^pc-rty or '^^ area. He states that
re^ed^^^ort is only required to the ^^^er€t needed to ^^et. applirab1^ ^^^^ic.td:d "€^tabie
Use ^^ti^^rds (UPUS), found i-r^ ^^^io Adm.Code 3745r300-08, at the boundaries. He
believes that gr€^^ndwater stan^^^s may ^^^ be exceeded at the pr^^^^^ boundaries and
^^tild not be exceeded at the ^pprcipraate USD ^oundaries. 'M^^^^^re, at the MGF1 sites,
r^.med^^^^n 1n,:,^or^^^ engf^ee^^^ and ^nqft:€:donal ro:^hn^s is ns;tf ^^^^^red to meet UPUS
inside those ^.^oundaries. He also states that Duke could have applied for a variance
suspending or modifying UPUS ,^dthi^ the b^^^^kdaries or beyond thc^ boundaries. fie
believes ^.'^iike}s soil excavation below 20 feet and solidification of shallow and deeper soil
to address groundwater is not required by the VA:^ rules; therefore, Duke exceeded
reasonable VAP ^equi^ements, He gtat¢^ ^^^^, w^^^^ Duke cor;^^^^^y concl-Lade€.^ thai potable
use of ground-wa^^^ at the MGP sites is not a complete exposure pathwa^rE Duke
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1nap^rc:{priabaly applied the UPL^^ to all groundwater beneath the sites, wHch increased
the costs of ^^^^edaation. (OCC By- 15 at 17-18,24--25,)

For the MGP sites, ^^ asserts thdtF where the cc^^ta^^ant is on the ^^^^^erty, the
VAP rules require lmpl>^^^^^ation of ^^stitu;1on^ controls, e.g.^ use restrictions, or
engineering controls, e.g^, fences or soil covers, to prevent on--site expos€ xe to
c^ntarnin;^^^^^ gro€.^^d-water, Eh-. Q.-npbell ex^^^ins that the VA^ ra^^^ then require that
groundwater emanating from the property must not exceed fhe I7PL1S. If the UP"US or
surface water ^^and^rd^ ^e n^^ exceeded at the property boundary, ^^o additional
gxounctwate^ ^^^ni^dy is requzxe& I£ a USD has ^.^een. granted to the area arou_nd t1he
Pro^.-^em,^ th^^ the samerequiAemen^^ ^^^ly, except that the ^oh-L^ of ^^^^^ianc^ is the
L^SD area ^^^nd^rv. If the UPIJS are or will be exceeded at the property, sii^^^^e wrear or
USD area boundar;r^ the VAP rules require #:l:^t groundwater beyond the boundary be
restored to the T-1^^S or a ^eb.able alternate -,vater s:zpplv to ^^ provided to affected users.
pCC Ex. 15 at 17M18) Therefore, in s^^ absence of evidence of groundwater or -qtt^^ace
water ^^ll;ng tf.^ meet the UP1^^^ beyond the property boundaries, t^liere is r-o justiicat;on
for Dt^^^ to spend money to ^emediate groundwater or soil to protect groundwater to
inect a ooint of compliance beyond. properqr boundaries, accoAdi^^ to 0C'C/0PAE,
Mc^^eovert because ^-round-water at t:~ieMGP sites is not a-Ed ^^^^^ be ia.^ed I'c^^ potable
purposes, ana, iji light of C1i-i^^^^^^ ^^tdcipal Code 00053-3, additional measures to
remediate groundwater for potable use are not necessary. TIYereforeF ^CC^^PA:F- assert
that Duke need zi^t have spent money for cleanup io protect ^^^itd.watex ^ey^^^^
property boundar^ets. (0-.'C/10PAE Br. at 67a68) Dr. Campbell ^^^^^^ that thex^^ is no
^di-ation that the groundwater discharging into the Ohio l^iver :1^^ or wi^l c^-u^^ ^^^^^^^
water sumdards in the OM^ River to be exc^^ded, In addifion, there is ii^ indication that
the .^oundwater i.^^^adzenty oa the ^^und-water east ans^ ivest of the MGP sites,, ^xc^ds,
the UPUS (OCC Ex. 15 at 19),

According to Dr. Campbell, i-ar free ^^^^tu^t was not id^^itified at the West End site
or the ea^^em par^^^ of the East End si^^., however, it wy^s, identified at the western parcel
of the East End i9iteo W-iiile free product requires ^emediat€(in, the wi^^^^ ^^^rts'z that it
can be ll.niited. Dr. Campb^^lsta^^^^ tba^ the requirement under the V^V rul.r--^s applies only
to the. extent groundwater beyond the property or USD area boundaries may be affected.
The presence of free product does not require the extensive and imprudent soil
rerned^ati^n conduc^ed by Duke, ac:cordirgg to 'Dr, Camp'bell, Moreover, e-ven if ^^ ftee
product afbeded groundwatpr at the ^ro;^^^ty or USD bou_^da-ries, bowe
applied for a variance under the VAP rules to l1nti^ the scope of remediation due to:
technical .1^easibility, ^^^t, -^^^^ substantially exceeding the ec^^ornis^ ^^^eft^^^ the
proposed rem^^ia^oij, i.e., ^^^sfitt€uonal ox engineering cs^ntrols, w.`1 ensure that pr^blir,
heOth ^ite^ safety wiE be protected.s and the proposed remed1abon me°.hod is necessary to
piy^^erve,^ ^rota€;1e9 Protect, or enhance ean.,plo^^^^^^ opportunit^^s or the reuse of the
affected pz°c^^^^tve (C--Y-'C Ex. 1.5 at 22M23.) CCC'(--)PA^ state that the availability of
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^aria^^^s from. applicable ^taridaxds for IYSI3sY firee .pz°oductf ^ii^ other ^^antita^^^e an^.^.
qualitative standards is a key comp^.^nent of the VAP. Such variances are p^^n because of
the imp^^^ticalitv of a SOIULl€^^ ^^ere the c€^^^ ^^^tand^^^^ exceed the ecor^omic benefits,
accar€^hig to ^CCI`OPAE, '^^^ believe Duke's failure Lo use the variance, pAoced^^^ to
ia,-tplemeLnt a more cast-effect^^^ ^ern^dia^on is indicative of ^.pxu^^^^^^ (OCC/OPAE
Br, at 77-78)

C. Ristor ' L-ind Descri tion of I^^^^^sti- ation. and Rernediation East.... ...A ....
End Site

Dtike wztn^^^ Bednarcik ^^^^^ins, that cleanup bega.n at ^^^ East ^l-i^ ^^^^ because
Duke w^s, contacted ^^ a developer whcF had land located adjacent to the site and ^^^e
developer was ^^anr.i:^^ to c^^stst^^t a large residential ^evelapment. In addition, the
dp-Yxeloper had easements acro-,s a porti€^i-i of the East ^nd, -gi.te for ^^^^^^ ^^^ egress and
utilities, as well as a landscape ^^^^^^^^ on part of the western parcel of the site to
^^^iv^^e a bu,ffar bef.veen t:^^ ^^siden?^^ ^^^^^^opment and ^^^^^s prop^^t,; a^.d
operations. (Duke Ex. 21. at 8-10; Duke Ex, 21A at 17-18: Staff Ex. I at .32f Ti, I at i%.^

^^^kp- a^^^^^ that the ^^^^^ East End site is presently used and, useful zn to
Duke's gas cu^tomex^ and it is a major ccn-^.^on^^^^ in Duke's gas supply ^ortf€^^^^ that
affects the integrity of ^^^ system and service to ^^^^^^^^^^ (Duke Ex. 22C at 10). I'he :^^^^
End site is currently a gas op^ra^^^ ^^nt-er aa-id is iLsed by Duke's construction and
maintenance division of tl^e, gas department for storage, staging of equipment, and offices
(Dtike Ex. 27. at 7; Staff Ex. :l. at 32). ^^^^^^^ produced gas from the East End site currently
sta^^^em^^^ ^^ik-e'^ provisiozi of ^atu.^^lg-as to its cu^tomen, (Duke Exo 20A at 4). ^it^
^epa^^ to fiAnff^ use of fhe East End ^^te., M& ^ednarci.^ states that Duke v^^^l retain an^
continue to m-a^^tain the ^^ent gas binesr construct new gas ^^^^^^^^^on lines, and
opp-ra^e the gas plant on ffie property (Duke Ex. 21A at 16).

Ms. Bednarcik explaim that the remediation activities on the .^^^^ End ^^^^ have
been sequenced to facilitate planned ^^^provem^^^ on the site, so that gas activities ^^uld
continue. According to the witikess, ffie active use ob ^^^ East End site necessitated the
separation caf the -site^ into separate parrelsa (Dz_:e Rx. 21A at ^^-19o) 'n-io Ob.^o EPA aDows
th^ segregation of sites ^nLo nw^^ip^^ identified areas (LU) for environmental investigation
and it-r^^^^^^^^ purposes. Therefore, the East End site was ^^^ayated ixito three smaller
lAs, th^ ^ ^ntral; western, and eastern, a^ayvels, as %,voll as one pa^^^ased pF rrel. (Duke Ex.
21 at 10, 17; ^^e tyaap Staff Ex. I at 64, i

Duke witness Belxaarcik notes that the ^^^^^^ and we^^ern parcels were given a
higher ^^ior^^ than the central parcel, because of their prox^^^ to the planned
^^si^^i-i^^^^ ^ev^lopment. ^^^ conjunction witki ei-t^ ^^^^^^gatio^^f a risk assessment was
conducted to detexnia.n^ the potential risk to human hea'•.th due to the irnp.^cts ori the
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surface soil (top two feet of ^^^) and subsurface soil (top 15 feet of soil, which is tl-te t^rp^^^^
depth of construction activities). The risk assessment considered the posti:.ibility Df
inhalation of fugitive dust aiid ^^ernica^s of ^^^^eM and ingestion e^^^ and dermal ccriitacfi
with, sail. (Duke Ex. 21 at 10-11; Duke Ex. 21A at 25; Staff Ex, ^ at ^^^)

^^ 2010, the ^^^^^iat.^^n a^^^^ pl^ ft-a^ both the eastem and -tvest^^^ parcels of the
E^.,A:End site were finali7ed and Pemrrdts were acqi-iired frc8m Llic Qhja EPA; Cffi^^at.t,
and others. For the Eagt End site, a remedial action plan was developed to ^ddr€=.s,,
potential environmental and ^um. an health impacts i-n the top 15 xeet of soil, ^^d to
address potential ^^^^onmenta' L-n^.^^cts in the form of OLM and/or `"U^^ ^^10w 15 feet.
In add^^ori; air samples were o:.itai^^ea' f^^ni Duke's onsite buildings ar^d 'a
c^.^mmum^ations plan, whic1-L included a cormnunaty open 1house, fact sh^ets, and. ^^^^nngs
with ^^^^^ra^^^t officials an^.^ stak;ehozdexiF was exec^te.da During t.^-ie reine^ial activities
^n, the eastern and western parcels, ^^^ inrh^^^nden} ^nv^onmen^l c^^^^^^^^ firm
rn-enitored the ambient air at dae pcTffiiete; of Duke's property. An air monitoring ^^^^'t
and a dust action ^evel were established. (Duke Ex. 21 at 11, 14; DtLk^ Ex. 21A at 22, 23-r
Staff Fx. 'l at 33.)

I'Vit^ ^^^axd to the central and ptirchase^.^ parcels at.the East F-nd site, Duke witnes5
Bednarcik testified that, based on the results of the soil ax^^ groundwater samples, a
decision ^^^^ be made ^^gardi:^ whether remedial a^^ons, are req.zired, SI-te notes that,
without additional information concerning the presence or extent of ^nipacts to these two
!As, cost estiniat^^ for their cle-an up can not be generated. 0n the eastern and western
^^cels, groundwater n-iordtorin^ re-coznn-tenced in 201.2 to evaluate whether the
concentrations meet the Ohio EPA ^ta^idards. If the groundwater does not meet
a ^^iicabIe sa^.r^dards, ad^.z^on^. re^ae^.i^. ^^.c^.s^.^es ^.^1F be ^^^^ed. In addition,
excavatioz and in--situ ^ohdifia^a;don activities are planned for 2014 or W15 for an
abandoned road between the eastern arFd cem#ral parcels of the East ^nd site, and
reanediat^^n in t^^ ^entraa parcel may be necessary in the tutLtre. (Duke Exe 21 at 17-18y
Staff Ex, I at 33; Tn I at 183^^

^^ witness Campbell specifies a remedy for t•-he East End site that l€z-.^t-S the need
for excavation to two feet in most l€catiom5, with 20 feet in the former tar pit. ^pecfficallyr
Dr. Campbell offers that remediation on tl-ke site sho^ld be Emited to tfi^ portions that
were used and useful, and should include: ^n&^^ring cont-ols, in the ^orn) of fencingand
t^^^^^^^ ^^^.] cover for protection of workers from direct contact ^^^^ contammina^-^ ^sofl;
and iristitut^^^^^ ^^iitrols, in the forrn of an environmental ^ov^^^^^t restricting future t^^e
of the property• to cor-aner^ial/industrial use, prol-tibiting u^^ of groundwater, and
reqi^iringr;.sk wittgation. measures in the form of a soil n-kanagerFient ^^an> (0CC/0P.^^
Bn at 82; ^C &. 15 at 28e)
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For bod^ the eastern and %fester^ ^^^els of the East End site, oa- w.^^^^
Campbell states that a-tanv of the ac^ivilae-q ccPnd.€^cted by Duke ^^^e not necessary;
^'herwfore, he recommends ^^e, not be ^^ern-dtted to recover costs for acti^^^^^^ such as
security, air and vibration mordtcyiingr e.^cava:^^^^ e-xcavatia^^^ ^^^^rings water man.^^ennent
and d^sp^^al, and offrsite disposal of s4ofl and sssfid.ification. He also recommends the
investigation and designing costs bp- reduced and the amount of time required to comgletc
^^^^ work be reduced to 40' days; thus, reducir^g Duke's ^^^emal end ^^^trucdon
M_^^gcmnent costs. (OCC Ex. 15 at 30)

Staff note-s that there is ^ensitXv^ infrastructure on the East En.d site that is currently
Ust=d and usef-al for providing natural gas service. Staff recotnmcnd^ the MG^

rernediadmi ^^^^iises associated with t1us sensitive inf-rast°ucture be xecoverable. ^Staff
Ex. I at 43. )

Duke- witness Hebbeler asserts that ^^^^ eastern parcel has contirauec^ to b-e used and.
useful durizig the end^^ opwx^^ting history. He explains that tbore 2ixe, ^^^rentlY^ f^aee
Under,^^ound gas, lines providing service ^ci Duk-e'^ customers on the ^^stern parcel, These
gas mazm t-raver^^ the parc:el, atad serve as feeds into the system aiid the propane ir^^^^^iori
facility that is located in the ^^ii^ra^ parcel. One of d^p- fin^^ ^^^^^^^ the Ohio River, In
addition, the eastern parcel Ls used for a clean fill area to ddspose of spoils from main and.
^erv^^^ excavations (Duke Ex. 22C at 3-4r 7, 10) .

Staff offers that a visual inspection of the ^^^^er^^ parcel ^^veab$ that it j,,q a 9.7 .^j2r^
vacant field ^ithc^^^^ ^nY visible ^^rmanent structures, except for a boundary feiice.
However, Staff reports that there are areas of the parcel that "e used and useful for
providing natural g^^ ^^^^b-Litio^ service, because underground gas rxai^ transverse the
parcel to senfk- the pro-oane injection ^^^ffih7 and the ci^^ gate located in the central parcel,
and they provide access to underground natural gas pi^^lines, TI-kerefor^^ Staff
recommends Duke only be ^^^^^^^^ to recover MGP costs incmrer^ f-o^ the land 25 feet ^^
^^r-h side of the centerline of the gas pipelines; dAu-,, ^rovid.ii-ag a 50v^^^^t bu^^^r around the
pipeJ.ines tf.) a-Ha^^^ for the maintenance and repair of the pipelines. Staff witness A.dkim
st4te5 the 50-:^oot buffer is supported by his discussion -wi^^ the Commission's gas pipeline
safety staff and the US. ^^t^ ^ircu^t Court of Appeals in ^^^drgzvs v, (:b^^^^^ia Gas T'r^ansrn.
Corp.s 544 F.^^d. 618 (6th Cir. 2008^ ^^ta.^.^ Ex, I at 41; Att. MGP-5, M12; Staff Ex, 6 at 12-13, 17r
M-L KAR4f Tr, ,^^ at 889, 895.)

^^ factors looked at by Duke when evaluating the eastern ^^rr-el of -ffie East End
site were: the p-areeI would be retained by Duke for ex^^nsbre utilaty, operations; there were
high pressure gas maiiis traversing the site, which ^oul d need maintenance and event-aaI
replacements; and T^^^ and. OLM was present on the site. The available ^ptiom .for th-is
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^^rc^l irtc^^.ded.: excavation with off-sibe dispo.^^^ soiidific-ation, and ciai.. -^p:ng. Du^.e
witness Bednarcik offen that, while ca^^ing was the least sA.^s^t option in. the s^^ort ^:er^. ,.
and the easiest to implem^nt it would not meet the VAP standards ^^ ^^oWd not Teduce
the longWter-m liability, as the ii^a€^^^e TL^I and OLM would still be present. According to
kls. Bednamic, after considering all factors, excavation ^tid sol.idification were chosen as
the proper reniedia^^^ processes; thus, reducing long-term liability on the site and
rex^^ovirig or binding the c^'^iit^^.z^ts. S^^^id^ica^o^. chosen a5 ,̂.^^ preferred option
d-ae to cost-effectiveness, since it wmzidl mA^^^a-dze arf-si.te diqg^sai costs and tca i^imize
f^^^^ ^eac=baig, and denxial contact. (Duk^ F.x. 21.^^ at 25-26; Tr, 11 at 294.) Exca-,rati^^ aad
soaidzfication, to bii-id up I-LM a.^d OLM in the top 20 feet of ttie site, on the eastern parcel
-of the East End site, ^^cuxred. be#^hr^en 2011 and 2012 (Duke Ex. 21 at 11r 13-14y Staff Ex, 1
at 33.)

Duke disa^;^ees with Staff"^ ^ecozunendation to only pernu't recovery of costs on the
^^^^em parcel for the 25 feet on each side of the gas pipelines, noting that ^^^^ ^litire, eastern
Posee; was the, location of fisto-ric ^^^^^^^^^ed utiiify operation..^ ^1-tat have resulted in.
en-vi^onmental 7kabilities related to th^^^ ^^^ operations. Accotding to Ms. Bednar6k6 this
property coi-itinu^^ to be an h-ttegraI part of Duke's utflit)F systei^.^. A'he witness asserts that
Duke has the ^^^ponsibilit;r to remediate the contanunati^n of t;bp dsntixe s':tr und.pr
CERCLA. Pu^^ Ex. 21A at 34) Moreover, Duke witness Hebbefer opines that Stz-ff
failed to recognize the i-tecessit•y cFf the work-in.ga^ea requiwments on the eastern parcel
wh^^^ dealing wiihpi^^lines that cross a major body of -water. W Hebbeler notes that, if
replacement of these facilid^^ ac-r^^s the river is needed, stich o^.^eration,.̂  would require an
area of appro-mmateiy 200 feet by 200 feet. The witness also asserts that, wi-^en considering
this issue, one m. ust view- the history of the site, arid€ based on past maintenance on the
pa.rcelF 1-ae could see o distance in ^^^s,5 of 310 feet affel-t^^ by the excavation. .fie notes
that the eastern parcel is only 415 f^^t wide, (Duke Ex. 22C at 4k5)

Staff disagrees with Duke's assertion ^-tat i^ sf^ou^^ be p^i-n-iit^ed to ^^^^^^^ costs for
the whole parcel because it may gieed to replace a pipel;.ne. Staff submits that tbi.^
^^^inent is speculative and hinges ori an underlying premise that may never occur. ^
addition, Staff notes that Duke ignores the io:.^don of tl-ie pipelines and the fact tkhat•
remediation efforts on the eastern parcel are well over 100 feet from the pipelines.
^^^ov-egs Staff states that there is no evidence that the eastern parcel was €^^^^ as a clean4
fiH site or that specific portions of the ^a-rc^^ ^qill be used as,, c^ean-fzll site in tt-ie fut-are,
(Staff Br^ at 20-21, 23.)
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ii. West^^^ Parcel of Eas^LEnd Site

^^^

^^^e Mt.riess Hebbeler staLes that ffie western parcel includes n:ow vapora7prs for
the propane ^^cffityS a ^e-,Ax entrance ^eadf and a new flaring stationo hir. Hebbeler states
that the en&e western paxceI is needed a,.^ a buffer for t1he flaring ^p^_°afions. In addition,
he states that Staff did not ^^^^iiize the limits of t^^ ^^^^^^^e utifity infrastructure on the
western parcel and the need f-or the balance of i^^^^ parcel to be used ag a buffer for the
sensEt7.sre ankastruct^ure limits. (Duke Ex, 22C at 8-9,)

^ta-ff poirkts o-ut that the new flaring station referred t^ by Dtake was not opa raLtonai
until ^^^em^^r 1, 2012f seven n-iorgtlis after the date certain; therefore, it wasnot used and
;.^^^ful on ffie date certain. SZt^^^ ^^o notes that tl-te old. flae.^^ ^^a-Li^^^ mentioned by 1^^.^.
Hebbeler is portable and it vv^s not located on th^ western par^^^ during Staff's
€twest^gation. In addition, Duke did not mention the flareno,^f valve iintil it ^^^d tVn
Heb^.^eler' s second supplemental testimoiivE almost four months after th¢ Staff Report was,
filed. Moreover, Staff stat^^ the, there ^s, no evidence that remediatar^ was ^^^^^sa-rv to
o^^reLe or maintain the portable flaring stat*on, or that thi^, entire western parcel :^ ^^e^ed
or used to operate the old flarewo;:^ valve. Fu^^^^^rnore{ ^^^^ argues that Duke's b-affer
^^^^e arg.^ent's six'diar to tho;:re raised by appli^antfi,t but .^ejiect-ed by t^e Cornm3^^ion, ffi
previous rate r-ase proceedings. ^^^ Ir, re Ohio Eli^^n Co., Case Nao 77-1249nELwAIRf
Opinion and Order at 4 (Nov. 17, 19;); In re Ohio A^^^^an Water Co,f Ca-se N€^, 79-1343-
14W-AIR"  Opinion and Order (Jan. 14, 1981 (Staff Br. at 27-28, Tr, JJJ at 722.)

According to Staff, urttfl very recently, the-west^rn parcel of the East End site was
^acant wit1i no ^bovewground stmctur^s and no underground gas mai-t-as. While, in 2012,
Duke be-gan construction ^f new vaporizers for its propane facilghy i-tea.r the northeast
^^ri-ter of. th- western parcel ^y the ^^^^^iit vaporizensf the new ^ ^^^^^^^^s4 were not in
operation on the date certaiii in theae cases. Therefore, Staff ^on^^^des that n-one of the
remediation cos'^ at- the western parcel were incurred to ojleratex mairitainF or repair
natural gas plant that was ^^ service and ^^^d aziti usefiJ at the date ^^^^^^^^ except for
^-xpen,.^^^ incu^edit a small area in the nortb.east ^^^rner of the parcel. Staff recognizes a
50-^^^^t rnh-dmum setba^^ ^om the existing vaporizer building based on the Nia.t^^nal Fire
Protection Associat^^ii Code rer^^^^^^ents for liquidwga,^ vaporizers and gAsw^^r mixers.
Therefore, Staff believes the ^^^id withigi 50 feet of the existing vaporizer bu^^^ling is used
and useful, and may be re^:overed; however, ^^^^^e of t:^^^ expenses incurred in the
remainder of t^^e western parcel should be recoverable in rates. (Staff Ex. I at 42-43; ^^^^
Ex. 6 at 14-151 Tn IV at 889.)

Duke witness Bednarcik explains that tite fact^rs fa^.t^.^ i^^.t^^ ^€a^!der^.tic^^. for the
remediation of i-l-te western ^^rcel ob the East End site in^lude; Dtike'.^ retention of the
property; ^^^ ex^^nt- of `^LI,^l and OLN4, ^^^^^^aflY eile 1^a^atiOn ::^f a former ^^ lagoon; the
fact that i^pacte^.^ gioutidwat^^ was likely migrating outside the pAopertxt and the
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presenc^ of ^^ti^iti^e unc^^^^ound z^^stru^^ure. While Solidification was ^onsidereds
excavation was uIti-mat^ly chosen, at, part, due to the presence of Sens~tive undp^^^^^^^
^ifil.efies. (Duke Ex. 21A at 27) Ms. ^^^^^cik- sfate:^ that e;^ca^^afion I^gan. on the western
parc-c-I of thc- East End site in 2010 and was IfinaI^^^^ ^^ 2291L For the western parcel, Duke
used vibration s^ordta^r-s to regulate work- ^^^ order to protect sensifive underground
u^^^^^ and facilities, including sewer ^^^ process I~~es< In addition, Duke employed a
retentioz^ and bracing s;^^te-iai to excavate and remove impacted soil. In the southern I<alf
of the ^^^^^tv_rr parceI of the Ba^^ End site, inipa^^ed material waz ^xca-vated to a depth of
approximately 40 feet, due to the ^^^^sence. of deeper 0. LM and TLM im-paeta.
R'oIid^^^^tion was not used on the western parreI due to the pr^^ence of x^^^^^^^e
bouAders, which made the soI^^^^^r-ati^ii process impractical. Duke witness Be€,^narci^.
^3tates that iripacts beImv 40 feet will be treated by another remedial acdon ir, f€itt^.̂ °^
phases cFf the site work. (Dukc- Ex. 21 at 1144; S:fiff Exe 'Aat,13,) Tri addition, DU^^ expects
to implement ^^^^^^itionaI coitroIs on both d-t^ eastern and iv^^^^rn parcels, ^ur-l-i as land
use and/or groundwater r^^^^^^ons as part of its final reria^dy (Duke Ex. '_)'? A at 28j,

iii. Centr^^ Earg:I of East End Site

Ace^rdlir^^ to M_n Hebbeler, 4centraA parceJ is cornprises^ of natural ,^as or
t^.t Occupy the entirA parceL Thd:^ operations in the ceii#ral parcel are^ the prop'a.^^^ peak
&hav^.g plant, se^.,^z^.ve utility liq^°asL-r^cWre, pipelines, ^iid field operations, incIudi-'Ig
parking and storing ^afierials and e€^ti^pment. He states ^^t all three permanent
buildings on the parcel were ^^^txuC^^d during the MGP era and axe c€.$rren-^^y used in the
^rccess for making p^^pazi^ ^^ra^d mixing it with natural gas. (^^^^ Ex. 22C at 7-8,)

Staff states that its investigation ^^ the central parcel of t-he ^.^^^ End site ^eveA^^
^^^^^e nattiral gas operations on the ^^tire. parceI. Such ^^^^atiom zncItis^^ a propane
injection faciIihyE a city gate tr^n.-3fer point between Duke Ohio and. Dr^^^ ^en^^kyr
meeting faczfifiesf a field ^^^^atic-+ns center, materials ^^^xag^.a for field ^^^^^^^^^
activities, and az-^ equipment parking ^^ staging area. Stalf believes the entire central
parcel was both ^^^ed and useful for providing ^ati^-ral gas distribution service on the date
certain in these cases; tIiexef-ore6 the ^^^ed^atlon costs ^^^^rr^^^ at this parcel should -be
eligible for ^^coaexy. (Staff Rxa I at 42f Staff Ex. 6 at 14,^ ^C believes DuI€.e has not
CompIeted investigation or conducted r^^^^^atic^^^ on the ^^^^^ ^ parcel. However, ^^
^^^^^^s that ^^^^^^ation. costs for ti-te central parcel shou^d be lii-W^^^ to ^^^^ndy incurred
costs, (^^ Ex. 15 at DM)

iv. P-uxct;^^ed Parcel Qf East E-nd 'SIt^

Duke sold part of the oii,^naI MGP site on the East End site, loca.k;e^.^ west of the
^^^^^^n-i parcel, L 2€'&Fr however, this ^^^^^ert~^ vvas reacquired ky Duke in 29.4 1, As part
of this 2011 -reaI estate ^an^^^^onF Duke also acquhred rane acres of numerous ^^i-itigucius
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p^^^^^^^^ ^^cate^.^ to the we.^^^ which ivere suspected of being impact^^ by the former
:MGP a^^^^ratiozts. (Duke Ex. 21A at 13) The ^.^rsa^^ily sold by Duke in 2006 constitutes
^sily a small portion ^^^ the ^^^^^ ae^^ ^^^ purchased Lq 2011 (Tr. 11 at ^^)^ Acco_nling to
Ms. Be€^rtarcik, axi investigation i-n 2011 on a. portion of the purchased property indicated
the presence of NIPG ^^^^ctQ- aiad a znf.ir^ ^^^rough-st,xdy was ^^^^du^ed for 2912, (Duke
Ey,. 21 at 15; Sta^^ Ex. I at 64,) The. person who sold the nine ar-res to ^^^ in "All, ^.^ou^^^^
the parcels that comprise the Mne ae.^^^ ^^-r a combined total Purcha:^^ pnic^ of
av„^^oximateIy $1^9 a-iillzon C Ex. 9; Tr. 11 at 365). Mr. Watlaen &tate:^ that ^^
pumhased property was recorded on the ^^mpan;r'^ books ^^ nonutilit,^ plant; it is not
part of ^^^^ base. Therefore, if it is ^^DIds a^^ proceeds would go to the shareholders, ^^^^ce
cu-qto.r^^^s had no znv^^tnient xr, the pr^.^perqr. Mr. 'Wathen b^^^^^^^ ^^^^^ayerL should pay
for the ^emp-dzafton on the purchased pr^^rtyf because the reinediatior^ expenses are
nea°e^sar,,7 business expensc-9 that do not have anything t^ do wisb who o^^^^ ^hc- plarzt.

at755L756)

Accord^.^ to Staff, D-ake purchased the proPerhF for $45 rrdllizsr. and ^^^ $21,331,,580
incI-,ds d for recovery in the application in ^^^^,- c^^e,S 1•^^^^Sents the ^oiv-^t over and
above the fair Tnarket value ^^ 11-L^ land that Duke paid in ordej, to acquire the property
(Staff Ex. I at 314). Staff notes that, ^^stori^^lyf the purchased p^^el Was a residential
neighborhood that u7^s n^ve^ part of the former East Exid MGP sifsro. Currently, Staff
describes klie property as a large vacant field w^^i-i no visibl^ structures or underground
facilities that ^^ used and useful irt providing natural gas distribution service. Accordixlg
tcp ^taff, Duke- is requesting to recover t-lx^ preiadum. it paid tti the developer so it Cou.Is^
^^^cha.se the land in order to protect ^^^^ from fulture li^^^ity arising ^^^ the prewnce
of :^^^^ irnpa^^^, Therefore, Staff recommends that none of the deferred expense
associated with the pa^c-has^^ parcel be recovered from ^^tomers. (Staff Ex. 1 at 4-1p Staff
Ex. 6 at 15-16, Att, K.A.-6.^ Staff Rirt^^r notes ^^ia^ Duke ^^-^tne^^ Wathen a^^^ the
purchased property is ^-tot included in mt^ base and is ra.^L used and useful (Staff Br, at 17f
Tr. 1-11755, 792). Moreover, there is ncF ev€dexice, ^^^ordin^; tt) S^fF ^at t^^e ptir€^ha^
pro^.̂ erqP will eventually be used to provide gas service to customersu Staff axgu€^^ that,
although Duke claims it neeas t-i-^^ purchased propert; for ^^^^^ future purpose, past
precedent reveals the C^.̂ n-a^^^^^on ^^^ ^^fu^ed to accept simflar future use arguments for
t1ie basis of recovery. In re Toledo ^^^^^^^ ^on^^anyF Case No. 75-7.58mEL-AIRF ^irdon and
Order (Nov. 30,1976). (^taff Br, ^t 17-18)

Kxoger asserts the c^^^^a. associated with a p^^^^ Duke paid to a developer to
^urchaw ^.^ropert^ ^^c-k axe not O&M ^^^^^^^ related to rendering gas service and cannot
be recovered ftc7m customers. ^C..-^^^^^ states that the purchased s^^openjr is a n(inixldlity
^^^ek w^^ ^^^^ used and useful in the provision of gas distribution service as of the date
certain, and, therefore, ^^^ costs associated -av^fth the purchased property should not be
Yecov^^ed ^^^^^ ciastona.e-ts. (Kr^.>gerBr, at 9.)
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OCC^OP.^ ^^eve Duke's decision to.wl^ th^^ ^^rtion of the Ea;;t ^ndsite ir, 2006
was imprudent, as it cha^gre^ the property use so as ^o cause or accelerate the need for
re^ediati^n aiid pot-ential3y heighten the ^e-vel. of ^emedlation. Pnor to the sale in 2006,
^^^^^ ^^^ state akat ^^^ property :^^^^ both ^^^^^^^^g and institutional controls in
place and these ^^^itrn"s we:^^ considered adequate prior to ffie sale of the propert^y.
^ ^^rê fore, given that the initial sale of the property ^,ATas impm.^entx tiie scope and
necessity of remediation was also An-t^rudent-. ^0CC/0'AE Br, at 58-60.^

Duke, disagrees tl-w the costs to ^^niediate th^ ptirWha:^ed ^arcel. Ta^^ be recoverable,
stalung tliat Duke i,,, responsible not otil ^ for the Im^^^^ of the MGP directly under the
hB^A^^^^ ,5fte, btit also for cleanup of ^ny impacts offasite that can be 1.ink4d to the opezat^^^
condluct^^ at the site while^.^.ndex Duke's ownershap, Ms. ^edng^xcik ^,tates that future use
of the purchased parcel will be determined based o-i tl-to needs of DulCe, after the
cornpletion of any required investigation and ^enied€a^on. (Duke Ex, 21A at 5s 1-6,)

d. Hlst^^y--- an^ ^^sc^^ptio:: ofInvest^^^^^^ ^ad Rern^^^ation
We,st End Site

Duke ^^^^^e-ss Btwdnarc1^. explainw that cleanup began at t^e, West End site hecaiu;;e,
once the ^.̂ 3^^ ^^^ait^iient of Transportation ard the .^^rttucky Department of Hi^.^l-lbvay,2
finalized their preferred location for a^^^ Brent Spence Bridge Corridor Project, which
directly crosses the West ^^^ site, cart^in Duke fa^^fities on that site needed to be
re1orated6 including a large substation, a number of tramfc^^^^^^^ bays, and under^oupd
transmission liliesF as weu as the repla^en-kent of a t.^^^^^^^ tower. ^ecau.,% th€^. si2rface
cap on the West 'Ea^^ site, wl-d^h worked as a,.^. interim in^^sure to l.^n-dt contact with
potentially impacted niatexial9 w©-ul^ be distmbed with the bridge const^^^ctir^n and tl-ie
relocation kif pt^^^er delivery equipment, Duke decided to pl.^^ for a, phased remedial
in^^stiga.tion. Moreover, according to N1^ Bednarcik, the remediata^ii schedule was also
accelerated because the new bridge structures, if co^^tructed prior to ^^^ie^^^stion, would
^nder and ^e-a^y hia:^^a^^e the cost of future remediation work due to accessibila^,
res?-ra^^orts. (Duke Ex. 21 at ^^, 15; Duke Ex. 21A at 19; Staff Ek. 1. at 31)

The West End site is parceled into three IA,.^: Rhase 1, fhe area south of ^^ehiing
Way between L-he two sa^^^tatioa-s; Fhase 2, the n*^rity of the area i-aorth of Mehring Way;
and Phase 2-A, fhe we.^^enunost ps^ition of the proper^v north of Me1iring Way, (Duke Ex,
21 at 15--16, .^ map StAff Ex.. 7 at 61-62)

Ms, ^ednar{rik explaim, fhatf at the West End site, a portion of ti-^p 1916 gerka^^ab-'ng
station ^^ 8till standing and is currently used for electrical storage and foT hou^::ng
electrical relays, In addition, the prcipeaty contains ^ransxxdssgon towexss two large
^^^^^^tivnsa and tra.^^fornier bays, A ga^ P fpeline also crosses the O1^^o Rher, dir^.-^^y F-ast
of the Brent Spen^^ Bridge, and enters Ohio at tl-te West End s'.t^. A gas ^enerati.^^^^pump
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^ouse is also oti the W^^^ End property and a northern portion of ^he, i.-^ropertyy, 1-1:^~ose. 2, is
u-sed b ^: D^c esx^plo^y^s f or p^.^°^^.. (Da^ke:^x. 2:^, a t ^', 16; Sta^ F^. 1

In defi-̂ rmimn^ ^l-te proper remediation for the, West End site, Ms, ^^^^^cik states
that the factors ^onszdc^ed inciude: Duke's ^ete^ntion of the pr'aperty, ^-ke Pr.^sence of TUyi
and OLM; and the nature and extent of construction work itt conne€;t! -on wiffithe bridge
^.^^^^^^^ ^iid associated e.^^ctri^^^ utility relocation. Uliamatelvs IVS. Bednarcik explains that
containment was eliminated as a remedy clue tcr the cost and kevil-ig the roniaiiime-nt Wall
into the bedrock at th^. siteo Pathery exc^.9^vatior, ati^.^. soii^.^ifi^^^on were chosex-t as the
preferred options for the West End site, 'Du.̂ :.e I EX 21A at 28)

^^^^^^s I and 2 were the first Parcels to be a^.^c^^^sed, because th3Jsp- are wliere Duke
Mll be ca^^^^^uaing the .rfe€As electrical equipment to replace equipment irxa^acted by the
bridge c^milar€^ction, In 2010, forPhases '^ and 2; the majority of the soi^ and groundwater
investigation occurred; the ^^^ediod design was developed and cansultant,^ contracted
&Lrough a bid prctcess for the detailed design, construction management, and air
^^onztoring, the communications ^^an was deveIo^.^ed, aiid perniiis were obtained,
R^^iiediai actior.. for Phases I a^^ 2 ^taxted in 2011 and continued into 2012, -wh^^ein the
soil w^^^^^ ^ excavated to 20 feK4t, wifth sol.idifi^abon. of c^^^^^er mMx-r3al im,^^f.°te;^ b-,,y OLM.
and TLM. ^emodia.tion work was expected to 5^ ^omp-J'.eted ii-t 2^.̂ 12 for Phases 1 and 2. ir,
^dditio:°Ef in 2012-1s Duke was to extend the re:^^iediation to Phase 2A, which was expected to
be completed in 2013. Ms. Bednardk states that, once Duke conipi^^^^ the ^onsi^^^tion of
the new e1ectr-ic^l equipment and the ^^^iioiition of the current equipment, in Phases 1. azkd
2, environmental wor.^ will recoi^ence. Potential offasi^e impacts wiII be evaluated once
the areas where ^^^ main former NlGf° proc^^^^,"; were located have been ^v^d-^^^^d and
remecliated. (Duke Ex, 21 at Staff Ex, 1 at 35.^

^C witness Campbell calculated tlte cost of the remedy for the "West End site to
include: inskatati^nal ^ontrolsf in the form of maintenance of the fence and. maintenance of
the p^evio^^ly existing engineered cover for Phase 2 for the ^^^^^ End site, (OCC Ex, ^^ at
13-5),

Dtike watyiess Hebbeler asserts fl-Lat the endre West End si.be is presently used ^ild
useful in ^ervice to Duke's gas and eiectxi.c customer-, and it is a Major c€^^^^^^i-it in
Duke's gas qupply portfolio d-tat aftects, the integrity of i^ ^^^^^^ and service ^^^
cu^^^nia^^^, He states that the West End site is entirely i-ncl^^ed as ^^antrc€.^^^ervi^e for
^^^cM^ cusi^iners today. (Duke Ex, 22C at 11E 14). According to Duke witness Bed"ardik,
ilie enviroiui-€^^tal rem ediation costs for th^. entire West End site shoulfi be recoverable
because the hz^^mic man^^^^umd gas prociit^ed at this site was distributed and used by
gas ratepayers durhig ^^^^ ^^e the h4GP was in opei°at^ori, thus, ^ukc- Customers
benej'€tted frorn. the se-r-vic^^ provided by the operation of the IY5GP^ al- this location. (^^e
Fix, 21A at 5-7f Tr, i at 273.)
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SI taff states that most of the Phase I ^axcel on the West End site ^.̂  ^sp-d for electric
distribution and t^^isrni^^^ ^^cLities. Staff notes that, while there are two natural ga..^
pipelines and a ^^^all structure t^t hou:^s -a city gate metering and regulating station on
the east^^^^ edge of the parcel, all of the MGF re-m^^iation work was wondi:ctt-;s^ in areas
devoted to ^lectxic tra.^inission. None of th^. :^^ed€^^on w^rk- wa:, -per^^rmed on the
parcel de-voted to the natx.ral, gas ^ipelines,. therefore, Staff contends the expenses mc°,arre^
were not relat^d. to the operation, ^^,-^aintes^^^ce, or repair of natural gas distribution
facilities ai-id should not be recoverable th-rough ga.5 rates. (Staff Ex, 1 at 44-45, Att. MGP-
10; Staff Ex. 6 at 9-10F Att, KAT3)

Currentiy, ^^^^ owns and operates tl'^^^ gas transn-lission pi^^^^^^^ on Ph^se. 1 that
supply natural gas to the Ohio d.istm°ibut€on system. Ihe termination poi.xl^- of this
transr^,^^^on pipeline is f^e me¢^r aiid re-gi.^la^^^ station ^ocated on Phase 1, In addition,
ti-cis building hozis^^ the remote terminal unit,5 equipment, whirh is part of the quped vi^^^
control and data acquisition wyste-m that monita^^^ and controls the naturai ^^q distribution
system. This line atipplies approximately 20,000 customers at peak }9our.: Duke pia P-',;
install a new gas tr.a^mi..̂ sion line at this pro^.^erty. As -opith the eastern parcel of the East
E-nd sitef Mr, Hebbeler g^,otes tI-ao necessity for a wmk area on t'he Phase I parcel to install
arid xnainta^n the pi^dine cr^^sin^,̂  the Ohio TR Nve, (Duke Ex, 21A at 12-12f Duke Ex, 22C at
12-13. F

OCC witness CainpbeIl testifies that reasonable expense for the Phase ^ parcel ori
the INTe,^^ End site would have ^een: the construction of an tip^^ded twokf^^^ ^^^ cower in
^^^ where needed to protect ^ ^rk-ers; soil excavation for relocation of the ^fectra^^^
substation following a soil maaia^ement g^an.r institutiond-I cont^^l-s through an
environmental cov^^t restricting future use of ii-^^ property to ^^^ercialf i.^dustri;^^
uses and prohibiting groundwater use{ soil excavation Iiird€:ect t^) a 20-foot depth in the
area. where the new underground electric cables would be ^o-utedy and ^^utidwat^^
mordt^rin^ (PCC Ex. 15 at 35).

K. 13hase 2 ofWestEnd No^^ ^^^ ^^^^^^3ya_,y

Much of the flhase 2 parcel on the West End site was formerly used by Duke
employees from various departm^^^ as a parking lot (Duke Ex, 22C. at 12; Staff Ex. I at
44). iY€a^^ 2 also i^^^iides a multipurpose building that wa;^ not used farutilit^ service
and tnmsrnis^^i^n towers. The parking lot and multipurpose building were removed fox
t^^^ remediation work and have not ^.-^een. replaced. Staff states ttiat the parcel is iiow
niost^y comkpacte€^ gravel ^e'i.roid of any permanent structilres, except for tll^ electric
transmission towers. Staff submit.^ that there are no fan.lit^^^ on ^^e- Phase 2 parcel that
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were used and useful for p^ovidingnat:^ral gas service to cu^^^mexs at the date ^^^^^^^ in
these c^se.s. Therefore, Staff ^^^^^^nd^ Duke x^^^^ ^^ ^^rn'^tked to recover any of the,
O&M expenses incurred during remediati^n a-ctiviti^^ on the Phase 2 parcel, because they
were not related to the ^^^^ra^^^^ maintenance, or ^^pa^ of naturd-1 gas ^^antMi^ ^^^ir-e.
(Staff Ex. I at 4, Att. ^GP-9E Staff Ex. 6 at 8-9, Att. KA-2.) Staff ncf^^ ^^^^^ the parking lot
was used by numerous Duke units that ^^^^^ ^^^^ solely devoted to providing sen7ic^ for
gas c-^^^omers, 'r^^refcRre, ^taff a^^erts that, if Duke is entitled to recover ^^^edaa^^^ii costs
related to vhc: parking lot, these costs ^ho-:^^^ be aI'locat+^d among various unit,,^ so gas
customers an! y pay a portioii. of the costs, (Staff Br,. at 14-15-)

Duke witness ^^^^^^^r notes L:.atf while it is not possible t4^ continue -asing the
Phase 2 ^^^^^rtywhiie it is vndergoi^^ ^^^^e-diation, when ^erner^ia^on is ^^in-piete, the
C^^apany plans to continue use of the property. ^^ukp- Exo 222C at 12,^ Specifically, D-ak^
intends to retain the Pi-iase 'z parcel for electric ^^^^mrd^^^on anci distribution tLse. &-i^ ^^ is
anticipated that pa^°kz^.g fo:c Duke e^a.plo;^ees at t1ds location will bQ re;^.^^:a^:ed after the
^o-m^.^^eti^^ of remediation efforts (Dzike Ex. 21 A a?- 12).

^. IMIGI? ^°^^^g-aments

^jbli. ati^^ to ^^emediate

Du.c^ notes that no party lia.^ questioned that ^^^F Company has ^ia^lity for the
rer^ediation of the East and West End ^^^ sites or that remedia1^on is ^ec^^saLry (Duke,
Br, at 31; Tr, IV at 884), Du^^ explains that, under federal and state envir^^nent^^ laws,
CERCLA a-nd R.C. Chapter 3746^ as the current ow-ner of the ^^^ sites and as a dirmt
successor to the company that formerly owned mr^ operated the ^GP9F Duke, is
responsible for ex-.vi,^onme-r-tal €:lea-nu^.^ on d-te sites. Duke contends it is r^^ortsi'^^e not
ordy .^^^ ' the ftnpar^^ within th^. ^ouxidaraes, of the historic sitic directly under the Ioc^^^ori of
historic equipment, but also for any cleanup required offnszte that can be link-^d to the
^^^^atio'n conducted at t^^ ^^GP site while ^tider Duke's ownership and°`or operation.
(Duke Ex. 21 A at 3-1-34p Duke Ex. 23 at 6.3

Ac^.yarding to Duke, C'^RCLA fin^^^^ ^etio^ctive an£^ strict liability f-cir reme€^iatil-ig
cors^^inanated sites c+^ current and past owmex^s or ^^^^^tors of a sitte. In addition, the ^tato
of Olzio imposes liability on parties that own or operate ^^^^^iminate€^ ^^^^^rfies, e.g,, R_C
Citapters 3^^ and 611.1. The state has also enacted laws and regulations to encourage
vohmtar^^ cleanup, as a proactive, flexible, and substitute for a ^^lictaonM
^^ed enfc^rcer-nent habilits} approach. According to DtikeF the VAP is one ^xich proactive
pbt^gram. Duke states datf varhfle the VAP is labeled voluntary, based on th^ liability
^^^^^ed by CERCLA, there is really noffiing voluntary about iv.{ ^tt^^^ than the flexibility
with ^^^^ed to aCcom^.-^l^sh^. the rei^ae^.i^.^on. (^^Li^ce Br. at 5-6,'
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In response, Kroger points o€:it that Duke's rer.nediaiion ^^or^ under the VAP wil^
not n^^^^ily meet CERCLA standards. Kroger off^^^ that Duke Iuts provided no
^^idenr-e to sho-w that ^^ ^VA.^ ^^ana^ards, are equal to or more stringent than the ^.^^^LA
standards, Therefore, Kra^^^ ^^^^^ that D-akess argument that it is iie^^^^ary to conduct
this remediation in ordex to comply with CERCLA shoulri. ^.̂ ae ignored, as Duke's own
t^stimonyshc^^^^ that Duke has made no r-.ffort -^^ ^ctually comply with CERCLA. (Kroger
Reply Br. at 8-9)

While CERCLA i.u#^orizes the Ohio EPA to respond to releases ^^ threatened
releases of hazardous substances that ^^ ^^^d^m^er p;.^bli€: 1.^ealthf welfaro^,, or t:ile
environment , OCC poffits out that Duke voluntadly uzidertook d-io remediation at the
MGP sites and has ii^^ been faced with an enforcement act.ior, by either the U.S. EPA or the
Ohio EPA. OCC st-a^^^, and Kxoger a,^ees, that the strict liabilfty provisions of the,
CERCLA apply ^ ^^mer^ and operators, not customers, (OCC/OP^-^.E Brs at 11-12f Kwger
Reply Br. et 8.)

As note^.^ by the ^^^^pany, no party disagrees that there iS liabili^^ attached to t1-s.e
remediation of the -NIGPsites at issue in tl-es€a cases. '^^^e is A-io dispute khat CERCLA
amp€.}^es;i .^^^oact€^e and ^tri€;t llabilit?,r for remediating MG7 sites £an lsast arld. ^^^^^^^
owners. In addition, no party disagrees that the Ohio EPA's VAP is an appropriate
program for responsible enti^^^^ to use when ^ernediatilig contan-iinatwzi sites in Oh9.o.
Rather, the primary ct1^^^^ement amongst the partie-9 is,w^^ther the statute per^^^^s the
inclusion of the costs of such investigation and ^emediation in a rider Chaxges^ to DukeFs
customers and ivh^^^^^ tl-ie costs incurred, as of December 31, 2012, were ^.^zu.den^, While
intervenors appear to infer that, since the VAP is a volu-it„aro^ ^rogTam.^ ^uke€:oul^ have
ch^^se,n to waylay its remediation effortsf di^ ^omrnissaon disagrees. As we stated in ^u-t
Order in the Duke .^^^^^^l C^^^^ the ^^^virox^^ental it':^^sti^ati€.^ra, and. remediatia^ii costs are
business costs incurred by Duke in cornplian^^ with ^ldo anc-i federal regulations anC:
^^^^e& Based on the record in these cases, the Commission believes that Duke acted
appropriately in responding in a proactive rr€^^^^ to addressing its obligations ^^^
remediate the MGP sites in 01-do,

b. R.C ^909a15^,^.^^^ -U^^^ and Useful

i. ^^^^nts I^^ Parties

Staff sta^es, that, when fi^hig Aatesf the C:ommissi^n must d^^erfrdne the rate base by
the -valuation as of the date ce:^trai:^ of the ^^^^^rty that is ^ed and useful in rendexizi^
public utility service, pursuant to R.C. 4909J5(A)(1). Ir, addition, the Commission rausi
detern-iin^ the ^^^^^ ^^^ the u tili^ of ^endc-rin,^ the public u.tisity ^en^ice for the test period,
pu^sum-^^ to R.C. 4909.15(A)(4). ^taf.^ s:ubmi^^ that the ^^^^^rne Co-^^^ states, in ^:onsuniers'
C^unsel V. Pub. Ut€le Comm^ 67 01-do St.2d 153, 167, 423 :^^F2d 820 (1981) (C.sn,,;Umers.<
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Coa^^^l 11981)y that s`R,C. 4909,15(Ai(4) is designed to take into ac^ou^^ ^^oi-ffa^^^ recurring
expenses it€c-u.rre^.-^ by utilities in tl-ia course of rendering se.^^^^^ to the ^^^^^^^ ^o-r tlte test
per€od,5' (S.-taff By, at 7-8) OMA agrees li.recedent supports the pnnciple that expe,-k^ses
related to property tliat is no longer ^..^^^ and useful is not appropriate for recovery (OMA
Reply Br, at ^)^

According to Staff, the real issue in these ^^^^^ is wheffier the ^e-meciiat^on costs
Duke seeks to recover are recb^^^^^^^^ expenses under R.C. 4909,15(^'^.)(4.). Staff asserts that
it is a wellM establA^^ed precedent that ex~^ensR^ ^^soccia-ted W'gt^ property that is not used
and useful must be excluded from recovery. Staff relies on the Commission's dedision in
M ^,^ Ohio E^^^^^i Cc.F Case No. 89r1001-:^L-AlF., Opinion. and Order "Aug. 16, ^^^^^ (O^^^
^^i,-;'n T)^ for the principle that various kiiids of ex^enses, inc€u^.^ing (:)^M expenses, ^^^^
be mat^l-ted -,,vit^-, property that ^s used and usefu3 during tfie test year. In Ohio Edison 1, the
Conim^^^^^^ ex^lud^^ ^^M expenses associated wzth a facility that was not in openi;ion
during ^l-te test year. Staff al^^ ^^^^n, to i'n re Ohio Edison Cb., Case No. 07^551^EL-AIR{
Opgr.€on and Order (jaii. 21, 2009) (Ohx^ Edison 11), -w^^^^in the Commission denied the
rec:over^7 of expenses assoc:,atef^. ^^atl-k s^€^r^t^ and ^^^.in.tai^.ing several re ^r^^^^. ,.s^,er^,e:^a^I' MI
aar-ilities. (Staff Br, at 8-10,)

Staff witness Adkzns ; iate,,; tl-iat, while .Du^^ ^^^v be ha^^^ for reme-diation of the
lvlGl' sitesunder lederal or state law, tl€^ fact that remed^atioa^ costs may be necessary
doe-^ not mean they are recoverable ^rorn rat^^^^er& These MGPs ceased operations in
1928 and 1963, so tl-kev were nr-it aised and useful oi€ the ^wc-h 31, 2013 date certain in
these cases, Staff x^^^nunends that ^^^ expenses Telated to utility ^^^^^^^^ tl-iat is both
used and ^^^fvJ in reia€^^ring gas distribution service on the date certain be included in gas
rates. To determine which segments of the sites were used. and -useftiI or, the date cert^in,
Staff reviewed the data supplied by t-he Compaany, reviewed tla^ historical aerial
photographs from sotirces datia-tg back to 1993, ^ii^ Staff personally c^^^^^^^^ the sites,
Staff used the following ffiree-^sr-ep process to determine whether portions of the SzLe:^
should be ^^^igned remediation ^^^ts, idc-ntify the site bound^^^^ and all facilities and
structures on the sites; determine whether identified struchues and ^aci[it9L^^ ^^^e, used
and usefulP and, if facilities ^iid st^-uchi^^s were u.wd and useful, det^^^^^ if ^^^ediation
wc_^b^ was ^^^^^riiked an the ^^ea, (S#-ar^ E-c 6 at 4--8, Att. K--1)

Staff asks that the ma^^riqr of t^^ ^emediat^on. costs requested by Duke be
disaF^oived,. asserting that, -tinder Ohio law, the used and useful st^^^^rd ^^^^ be applied
in these ca,.^^s to detemiine the recoverability of the ^^GP costs. In addition, Staff argues
that allowing Ukike tc^ recover all of its ^^^^^^^iatio.r€ costs causes ^^^equitable cr+^s'sw
s€^^sidies,^ including that current customers would be subsidizing: ^^^ctrif°. ^us-tomer^ by
paying for t^^ ^^^^^iation of electric facil.iihes; prior generations of Duke's customers by
paying for remediation of fAGPs that have not provided gas ir€ 50 years; and fut€a^^
generations of TJY,^kes customers by paying for tl-a^ remediation oi vacant properties that
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n-tay €^-r may nr^tb^ used i.-a ^.̂ -^.-c fat-tr^^ to provide g" ^ervice. (Staff Br. at 23.^ Duke
disa.^^^ %rith Sfiaffr's ars;u^^^t, ronf^^^ng ^^at ^^aff s^^^^look^ the cr^^^rA. ^^rt fj,-5a:t the
^emedia^^on of the ^^^^^ ^terns from the Company's ^^ahas a...̂  ^ real property ^^^^ and a
fos^a^a^^ ^^^ ^^^^^^ and operator. Duke ^^^^s that the rules and eveir^ necessitating
remediation. did .^^t exf^^,;vher~^ the MGPs were in operation and the costs arenir^^^^ costs
the Com^.^^^ky is incurring today; ^^^^e would have been no b^^is ,^^^ seeking ^^^overy of
t^^^ prior gen^^^tons of cw^^^^^^^^^ (Duke Reply Br. at 11.^

Duke ^^itnk^^,zs Hebbe1ea disagrees that U.-^^ cuxrent ^^se. of MGP sites is Tex^vant for
p^^^^^^^s OA these proceedings because: environmental rernediati^n at these sites is a
current cost of business, due to th^: Coatrpa.^^^^^ owne€^sHp of th^se- p.'oper•ti" and lz;_;% bili?y
for histori^ ^^^^ationsf ^itd these MGPs were used to serve ga-s utility c,tor^^er^ in the-
past. (Duke Ex. 22C at 2) Columbia argues that Duke's request to recover deferred MGP-
rela^^d expenses ^^ ^^thmized by sta;ute, ^^^ini^^ed under the Supreme Cou:.^f'^ precedent,
^^a consistent with past precedent of the C^rnirdssaa^^ t-^^erefcrre, Duke 3hQuld b^_,
authorized to rec^^^^^ its n^^^^saHly and prudently incurred environmental ir^^^^^^^^^on.
and ^eme^.^.^ati^n cos LsF r^gariiless of 'whe¢her tl-i^ remediation sites were used and useful
as of the date certain in th^^^ ca;^^^^ (C^^lux^^^ia Reply Br, at 1).

^^^^ ^^^^end.9 tlr^^ StO`,^ argument that the Companyys current used and , '2^Jjzl
operations must sit ^^^ top of ^he, IvIGP residu^^^ in order for cost rectrveny to be obtained is
md^^^ac^^^ Duke reasons that the ratemaking formula fout-id in R.C. 4909^15 requires a
three-part rat^^akirig formula. As part of that fomr,ulay under paragraph (A)(1), property
must ^^ ^^^ and 'u^^ful in order to be rp-.^^^^^ed in ^^e. vLi^tiation of rate base for
establishing rates; however, under ^^agraph (A)(4), wtdch p^rta^^ to cost^ or operating
P-xpeF"^^s to the utility of rendering service, contains no limitation on the basis of used and
usehil. Duke aawrts that the Commi5^^oin already ^^^ed this i^^^^ it.i. the ,^uke .^efer^^l
Cr^^e when it found that tl-^^ ^GP remediation costs represent necessary ccis^.^ of doing
business, There.^^riqt Du^^ ad-voca^^ that the used axt^ useful standard in R,C,
4.909e151A)(1), w.^ii^^ applies to valuation of rate base or utffi:-y plant in service, is not
applicable to an operating expense such as M''P.r^^^^^ation costs. (Dak-e Br, at 9; Da^ke-
Reply Bra at 10.)

^^ex^ assuming the ^^inn-d^^^on adopts th^ used and useful standard proposed by
Staff, Duk-c mazr^^iis that ffil^ ^e-^^ery is still appTopria^^ because all of ^h^ properties
^^^^^^ the ^onni^^ ^^^^ operations were ^^^^^^^^ and ^^med^^^^^^ is necessary under
state and federal law are, in ta^^^ curreattlv used and useful in One provision ol: titility
^e-rvice. Tht-, sites being xerrk^^ia^^d by Duke have been continuously owned and operated
^^^^ ^^^^ Company, ;11caudhig its predecessomsE in connection with its utility operations,
:^Iare«ver, Duke contends fl^^^ the costs ^e-pp- prudp-ritly incur^^^^ (Duk-e Br, ^^ ^^ 1,5.)
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Duke witness ^^then ^^in^^ to the ^ommissiods ded^^^n ir, the C^lu^^^^^ ^ ^krraz
Case to sapport Duke°s ^^^sgtion t^^at, even ff the MGP property i^ ne^ lo^^^^ used a:9^
^^^fuls c°osts for Ter^^diation are reemerable: Mr. Wathen. -rationalizes that the
Gxnni_^^^^^n gra..^ed Coluni-bi,^ deferral authority for the ^IGP s^l^^ at issue in the Columbia
D^f^^^l C^^ a^^^^ow^^^^ging, tl-^^t Col;.€in'bza i-^^ longer owned the property and that it was
naf^t currently used and ^^ful, and stating that Ca3lu^^^^^ is the party responsible for the
environmental clean u^.-^. D-ake contends that, if the Comr^^^^^on`s standard for recovering
^^ich costs was that the property had. to be mvvned by the utili^j and currently ^^^ed and
useful, the C^mmissamn would not have allowed the deferral of costs in t^e C^lumbia
De^^^^^l Case^ (Duke Ex 19C at 6-: F ^.^

Dukestat^s that Ohio Edison I is distinguishable ^^^o m the instant cases, not-^^^g -that,
at i9sue in Ohio Edison I; was -^vheth^^ O&M costs directly rp-€at^^ to maznt^in_ing a^
existing ^^^^ ^ t'hat was not in. sei-svrice for the benefit of customers, during the test ^er^^(i
should be reflected in rates, Duke e.^^^-ta^^^e-s khatr coittrary to 'Staff`s assertion, Ohio
^^ison I dcvs not contain a broad pronE^un^e-ment ffiat all utility expenses mtist be directly
matched w"xt-li plaitt-i^^^^r-vice in order to be ^ec^^em^.̂ le. Morco37erf Ohio Edj6vi^ I €^^e^s riot
'rela.t^ to environmental ^emediat^on costs, costs associated with bc-al property, or costs that
have bee.n. deferred. Sianfl^lv; Duke observes that, in Ohio Edison JU, tli.e ^ec^-)v¢r ';i;• 0
ex^.-^^^^^s was directly associated with maintaining a generating ^.^lm-it that was no longer
providing service to customers; therein, the ^^inn-iissaon. questions the utflity°s elective
expend.iwre of funds far a plant that was -not being used. Conversely, an. the ^.--a..^tant cases,
Duke paiiits, out the Comn-^.^^^on is faced with leg^^^^^ required envixrunmental cleanup
costsr associated with real proL^^rty{ for which deferral has b^^^^ ^an^e& (puke Replv Br,
at 6)

Duke responds that adoption of ^taff-r^ unsubstantiated coiicept of matching tlie
expenses to used ^zid useful plant wou1d. result in legitimate costs of prmridi:^^ service
being urue;.over^^^ ^tfK^ coiitends that there is no statute or regulation that ^^^^ui-re^ such
matching, instead R.C. ^^001.1;.^^^^(^) provides that recoverable ^^^^^^^^ are ffiose related
to tl-ie rendition of service. According to Duke, in ^om^ cases, those ^^pemes are tied to
service that was previou^^^ rendered, sxi^^ ^ when deferred costs are rm^^rti^ed and
recovered ^^ou& rates.. (^^ik^: Reply Ere at 5.) Ln addition, Columbia na^^^ that the
^iiatc^in^ ^^^^iciple espoused by Staff ^r, not a vrellwestabl^^^^^ precedent as maintained by
Staff. ColtLmbia -not^s that this principle has ordy been applied Lly the Comz^^^^^on three
thnesin th^ last 35 ^^^m.^, pr^^^^^jv in instanr^;s W-h(-:re lufl^^^^^^ sxmg^.t t^ ^peohier exrpp;^^^
^^^^y ci'iose to incur by maintairiiiig gei-teratmg facilides that were no longer used, I-leref
^^^^ is seeking to recover costs it had to incur du^ to, lia^ilAY un^er CERCLA^ ^^^^^anbia
Reply Br. at 10.^

Staff disa^^^svvith Duke^:: ^^^etti^^ that whether or not the ^^^^ sites were used
and useful is irrelevant, in that Duke ^^^^^^^ it is auton-Lat€ca^^^ entitled to recovery c-if tfie
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^e-niediation costs if it proves that the costs were p-rudently incuxred, Staff asserts that
Duke's argument is inconsistent with Ohio law, referrin^ to the Supreme Court`^ decision
in Dayton.r€^emr & Co, vo Pub. Utila Comm., 4 Ohio Ste3d 91, 102-403, 447 N.,R2_d 733
(1983) for the concept that, a1^^ough the ^^^t', were piudently incurred, the costs were not
recoverable from ratepayers under R.C. 4909,25(A)(4)o Staff ^^^^^^es, the Supreme Court
clearly stated that the used and useful starida-rd is not lin-ated to determining what
property belongs, in rate base; rathei^, the standard. must be applied to casts utilita^^ seek to
r^o-ver under R.C, 4909,1.5(A)(4) as weli, (^Staff Bra at 11£1.31^)

OCC agrees that the costs related to investigation and ren^edflation at MGP sites that
are not curretitly u^^d aii^ useful for natural gas distr:btit:€on service should not be
reco-vera^.~^le from crastorners. (OCC Ex. 14 at 26.) OCC1 ()PAE emphasize that no one in
these cases disputes that t^e underlying MGP ^adlities t-hat caused tl-ie contarrina'on are
na long^:r^ ^sec, and u5efuA. T^eystate that the land and ^..^.^^ gas facilities at the _%AGP sites
that were deterniined to be used and useful, iinder R.C. 4909.15(A)(1.)f as of the date
certain irr these cases dzd not cause the cont^n-dr^atior3. In addition, OCC /OPA^ offer that
the P-x^^ns-es for imrestigation and. ^e-nediataon were not incurrec.^ in ren^e-King public
utility services, in accoxdari^e with R.C. 4.%,9.15(A)(4). Therefore, such ^^^^s are not
recoverable fra-m ^.^.stcmers. (OCC/OPAE Br, at U7-24.) ^ogge^r agm;es that Duks:'s
request for recovery should be- denied because the MG^ sitc-, have not been used and
useful 1-tr the provision of manufar;ta^^^ ^^^ ^ervi>_.e since, at least, 1963, w-id the N1GP^
^elated costs were not incurred by Duke in the aend^^^tig of public utility service during
the test period, in ^^cord^^^e Mth. R.C. 4909,1.5(A)^1) (Ka.°o^^r Reply Bn at I,).

^^l,um^ia arpes that the arguments by 0'C and Kro^^^ are ^^^^evantf noting ffiat
Duke has not ^^u&ht to ir^^^ii^^ the MGP properties in. its xa.te ' baseF instead, Duke lists its,
MGP investigation and remediation r-osts arn^^ig jurisdictional adjustments to operating
revenues and ex^.̂ aemes. Therefore, Duke and Colu.tnbf^ agree that the uged and useful
standard, under R.C. 4909.15(A)(1), does tiot apply to Duke`^ recovery of ^^GP-related.
expenses, because they axe not capitalized and incorporated into rate b^^^ (Columbia
Reply Br. at 2, Du^;e Reply Br. at 10,^

Columbia asserts, that St-aff iniproperl;r applied the ussed and useful ^^uir^mp-nt
from the rate ^.^^se deterr-^nation found in R.C. 4909s'15(A)(1) to tlle determination of tlie.
testQ^eriod expenses ^o^und hn R.C. 4909.25(A)(4), h5 contravention of theSu.^^eme Co^ut`s
finding,s in. ^^nc;3^^^ati Gas & Electric Co. v, 'ub. Util, C^mm, ^h Ohio -50d 53, 711 N.H.2d
670 (19N) (CG&E). ^^ltimbia not^ that the Supreme Court, in CG&E, ^o-und. that, if a
utility's expenses are capitalized and treated as paxt of the company's 'rate base, su^^
expenses ar^ subject to a Praadency review under R.C. 49109.1.34, an€^ they must meet the
u5+^ and usefa.rt gequir•clrn^^^^ in:R,C. 4909.15(A)(1). However, ^.:'^"tnnbia 5tates that I^uke`s
investi^atioa and ^effted.iatian expenses avere not capitah7ed and i.r';r^^-oorated into rate
base; therefore, neither R.C. 4909.15(A)(1), nor it^ used and useful standard, apply to
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Du^.e`s recovery of those expenses. Instead, ^^^^imbia asserts that R.C. 4909.15(A)(4),
wbich is €^^^^ped to take i°i#^ account the ^^rmal reoarrin^; expens es ^a^ra,^xre ^ ^;^ ^
in the rot-irse of providing service during the test period, is tl°a^ applicable provision. See
Consumers' ^^^^ 1981. Unlike R.C, 4909.15(A)(1.), paragraph (A)(4) of ti-a# section does
not require that the property that is the basis of the expexise be used and useful; instead,
costs rec^^^^^d under paragraph (A)(4) must be prudent and necessary. (Columbia Br. at
4m5)

Columbia emphasizes tilat expenses deferred in prior periods, w1-t^n amortazed, to
^^^^erise during a west year pursuant to a ^on=zssion order, rnay be tx^^^ed as expenses
incurred dur.ingg the test year. C€^lumli.^^ asserts that prudently incurred 1M^.:P ren^^^^^ati^.^n
costs arW a ^^^^^sary and reasonable cost of doiri,^ bu^iness in response Lo a. federal law
that specifically imposes x^^bfflty on Duke for the ^^^^^iatio^, of the MG P sites, Columbia
reasons that, if, ultAmat^lyS the standard for in^^^^^^i-L in test year expense is that the
^xpendit-are must be directly related to service rendered during t1-i^ test year, it is difficult
to ^^^gine a circumstance ira:^en a regulatory asset composed of deferred expenses would
ever be includable M test year expense. Ac:coTding to Columbia, such a standard would
^^^sc^^^^o- the ^^^lmrissionf s ability to authorize expense de-fexraigs because thev would
never be recoverable under R.C. 4909,15(A)(4), Co^um- b%a cxt^s:-.ts t.^ s^ ^^ Ohio povyr
CbrrpanyS et al., Q,.^^ No. 94-996-EL-AIR, E-ntry on Rehearing (May 18, 1995) at 11 (Ohio
Po?^er Rate Case), ^vh^^^in the Conurrdssfon rejected an argument that Obd^ Power could
ii^^ recover experase5 o-atside of the test year. ^^^umbia. raotes that, in the Ohio .^ou?er Rate
Case, the Commission concluded that it had previously given ^^^^ Power authority to
defert^^ expenses and, therefore, Ohio Power's test year expenses should be adjusted to
include the amortization allowance. (Columbia Br. at 10m11).

In addition, Columbia asserts, ^^ Duke agrees, that Staff h^ i.m. posed a
requirement on the determination of test.-pera^^ expenses that would effectively render
rr^eardn,^^^^^ the langsta^:^^^ ^^^^^^^^on practice of authorizing utilities to defer
expenses for later co1l€^^tiorL (Columbia Br. at 4; Duke ^ep'-;^ Br. at 12.) Columbia also
points to t^^^ Commission's decisions authorizing Cleveland ^le:.tx^^^ ^^^^natang
Company to defer its incremental demand-side management program expenses and
authariziyg^ FirstEnergy to recover a ^orta.on of its incentive c^^^^nsation. payments h-om
rate payens, to suppoit its position th^t the ^^^er^^^s do not have to be matched to the used
and useful plant and equipment ^^and^rd, l^^^^ ^e C^ezr^nd EL-ctnc I^^^^^^^^g CompanyF
Case. Nti, 93^8-EL-EFC, et a-L, Supplemental ^^^^^^^^ ^^i, 0rder 10, 19941); Ln ^ 0,1,ho
Edison ; Case No. 07W551wELpAIRs et aL, 0.^^^^io^ and ^^^^ (Jan `1, 2009) at 7. (Columbia
Reply Br. at 10.) In ^^^^ortsef Kroger states; that, ^^^^^ ^ ^^l-uxn^ia is correct that Duke ordy
needs to show that the ^^^ediadon. costs were necessary and prudent, Duke still Ims not
niet z^ burden of proof under R.C. 4909<15(`^)(4) ^KrogerReply Br, at 7).
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i^^^^r asserts that the Commission. should ^^^^^ Duke's proposal to r^over ^.e
def^°red ^'em.^dia^^^z^ costs, :^#^a tzn.^ t^^: the ^:GT 9%^:^ have not bE^:e^. la,ea^ aM_ u^obul in the
P.rov.1,13i011 of &a^ servlc,^ to cu.stom:ers, for at least 45 years. Kroger asserts that, as
acknowledged by Duke wi^^^-, Fiore, Duke did not have to follow ^^e VAP, as it is a
v^^^^^' program and. it is not com^^sory, Tb^ref-orN, Kroger ^rVe,.^ tl-iat Duke is
a^^ni^^^^ to rea^^^^ from cu^^^nt: customers ^^^^ cost of ^emediaLioc). that Duke
^^lunLaril^^ c:bose to incur, an^. that were not necessary fc^r the ^rro^^,s3on of o-^.s se^ices.
Tharefo-T-e, Kroger contends that tl-i^ costs wor.1d be recovered from Duke's -4:,arehs^lders
anr.^ not the cu^tomexs, Moreover, Kroger ad^^^ca^^^ that Duke could have, and should
have, ch^^^^ to ^^^edi^^e tl-i^ ske:^ 1n, 1980 when it first lea.med of th(^ n^e(I for
^^^^ediafion, at ti-l^ time C^RCLA vv^^ enacted, or when Duke began affirmatively
^ev^ewx^^ the MGP sifes in 198& Had Duke requested to pass these costs c-n earfier, it
would have been more likely that Duke would have beeti collecting the : osts fro7.^
custamers diat ar-tuall'y received manufactured gas services. Instead, Du^^ waiter.^ 30
years to begin rex^ed^ation; passing th^.w burden of ^erne^.^.aation costs onto customers
tl-i.^^ are L..-ili^^lly to have received any bc-nefits from the Wi's. According to Kroger,
cuko^.^aer;^ should not be responsible for the cost to remediate ^^tid that ^ owned by the
shareholders, is iia^t used and useful in thc- pro^^^^^on of service to current c-ustomers, and
has Rev^,.'_r been used and in the ps.ovi.^"ss.on. ^'s.ff ga:7 srrvieC;:` to
(Kroger Br. cat 2, 6w7, 10)

iio Conciusion - R.^ ^ 4909>15(ek 1 k ^^^d and. ^^eful

R,C. 49^.̀^9.15(^)^1) provides, i^^ part, that, when fixing and deterni€ning just and
reasonable rates; the ^onunission^^^ll d^^enr.a.ne r^ftlh^ ^alu^^^^ as of the date ce-rtai^ of
the propertv o^^ the public ufflaty a^sc-d mad u^ef-u_I in rendering the public utility service.Ff
Staff aiid & i:.iterven^^^^ primarily focus their review of the MGP z^^^^^^ation costs and
R. C. 4909,15 on ^^^ perimeters for de'tennin.ing whether tl-te sites were used and useful as
of the date certain in the test year. :^owever.^ ^^^^trazy to the ^^^ition^ espoused by SWf
and tl-ie intervenors, the Cornmissior^ ^ ^ew^ the recovery of the M^.^P costs proposed by
Duke in these cases as separate and unique from the d^termin.^^on of ^^^^d and useful on
the date ^ortaiai. utili;^ed for defining what will be included in ^^^^ rates fox rate case
^^^osese

Likewzs4^, we 1"ind the ^^^^^^^^^on':^ decj^3ib^^^^ in Ohio Edison I ^^d Ohio Edison 11 are
not disposit%^^ of the Y.`^.°,.^'£3l?ffinn of MGP cost recovery issue in these as the ¢:3cts of

the Olii^^ Edison cases and the instant cases are distinguishable. As pointed out by Duke,
the issues in both ^lie- Ohio ^ ^^^^^^ I and Ohio Edison 11 cas^^ pertained to the recovery of
e,-,^enditures for the maintenance ^^f an existing plant that -was not prcfviding service to
^Lista^ers and a generating plant that was no longer ^^ovicis^^g serv,.ce to customers.
Conversely, in the instant cases Duke is requ^stia-tg recovery for environmental ^^ean•-up
c€^^^^ for ^^^ ^^op^^^ that had been used and useful for tl-ie production of manufactured
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gas for the benefit of the custo^.^.exs of Duke and its predecessors, in compZaazice with both
^wexa1 and state rules and regulations.

There is no ^^sa^eeinent €^^ the record that the ^itez, for -wh€^^ Duke ^^^Ls cost
recovery must b^ ^^eaned up and remediated in accordance -,Otb the directives of
^ERCLA, There is aSso --no disput^: fh^^ Duke liad. IVI€^^ operations, and sti-U has Utility
operations, on the East and Wes:t End sites, including, btit not ?inid^od to: underground gas
mains an(i pipelines; a gas operations center < storage, staging, and employee facIffitzesT
sensitive -utili^^ ^^^^stru^^^re; and propane facilities. Moreover, for the East End sA, a
residential development is ^larmed adjacent to thp- site, and, for the West Brid site,
cnz^^truc,^^n and relocation of facilities ^^s-udfin.g from, the Brent Spence Bridge Corridor
l'^^^^^t is necessary. Therefore, r, l.ig^^ of the circumstances surrounding the t^vo MGP
sites in question and the fact t1hat Duke is under a stafi.^toi-;f n-Landa^e to re meciiate the
former ^G P ^^^^du^s frc^in Elie sites, the C^^rdsszon fiiids that R,C. 4%)9.15(.^) (1) and the
used and usefu ^ ^tanda^d applied to the date certain for rate base costs is not applicable to
our ^e-v^ew and consideration of wh^the-r Duke -mav, recover the costs associated with its
i^^^^^^^ation and rem.ed^ation of the MGP sites. Therefore, ^^ is not necessary for the
Commission to determine if the MGP sites would b^ ^onsl&xed ta^^^ and us^^l under
R.C. 4909.15^

^ KC, 4909,15^)E4)-^^^^ ^^ ^^ndeauLig Publicutil^ ^ervzce

i.

C .

fartLes

Consistent -wiffi the ord.^^ in the s^uke, De^'^^^rO C€^^ ^^^d R.C. 4909,15(A)(4), Duke
argues that it is entided to full recovery of the reasonably ir^cui-red .^^^ expenses through
ut-Ility rates. Pursuant to R.C. 4909.15, in traditional rate applications, the Commission is
to ^^^^bl^^^^ just and ^^^^^iiab^^ rates ^'€^^ juns^.^idz^^^^ ^ei-€ icef subject tca the following
series of det,^rmin^^^^^^^ the valuation of the util.^tyF^ property in senxa^^ as, of a date
certain; a fair and reasonable rate a^^ ^et-arn. on ^^^^ ^^ ^^tment, aiid the expenses incurred
duri-tig the test year. According to Duke, these are three separate md distinct
determinations and the last item, the expenses incurred by the public utility, ^^^^^^^^ the
costs to the utifity of rendering public utfl^ty ^ervice_ Moreover, R.C. 4909.154 states that,
in fixing jus#.. reasorLables and ^ompemat^ry rates, the Commission is to consider the
^^^^^^^^^i-it policies wid practices, and organization of the ^^^ity. Duke notes that Lhe
Co-r^^^^on ^iia;.F ^^gall:^^ O&M ex;^enses that wore tmarrres:^ pla^suant t-
^.̂aolici^^ or adziial^^^^ati^e practices ^l-te Ca^n-uni^^^on considers imprucleyit. Duke asserts it
undertook to ^^^n-ply with ap^^^cable envz^^nnxmW regulatio--n ^^^ ^^^^^^atin^ former
M^^^ ^^^^^ ^^^^^^^^ to a well-rea.^^^^^ and effiE:len: process. Such en^^onn-^^ii^^ cleanup
expenses are a n^rnial a$-id z-ka;c^^sa^y cost of doing b^^iness, These bos^^ are -iiecessary zk-I
order for Da^^^ ^^ stay in biis3n^^s and. c^^^^^ ^,vFith current eavirr^nmental laws arid
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regulati^^^^ thus, they are part of providing cur-rp-nt sexva^^ arid are properly recoverable.
Therefore, Duke ^^^^ it is entitled to full recovery. (Duke Bx. at 4-6.)

Staff responds that the ^uke.^eferml Qzw has no bearing ^ti whether the costs are
recoverable, noting that the Sup^^e Court kEAs held tbA# the Comn-iission':^ ^^^ of
deferral authority has no ^ariyzg on whether ^he- utility is er€titled. to rate recovery. E^oa
To:.€ndnj Co. v. Pub, Util, ^omm, 114 Ohio St3d 305, 308, 871 NeE. 2d 1176 t^20M, (Staff 'aro
at 321-353.i ^C/CP.^,E agree that ffie Order in the Duke ^'t^fie^^^l Case did not guarantee
that Duke will be authorized to recover the deferred coa^ (OCCj 0PA^ Bn at 50).

?n. response, Duke points out that, :n. Co.^^wners` Couns^l'u. Pub. UtiL Commo, 6 Ohio
St3d 405F 408, 453 KEId 584 (Cansumers' Counsel 1983), the Supxer-a^ ^ou:rt affirmed the
Commission's Order alla^^rLg amortizatz^n atid r^.^^^^^^^^ of a depreciation deficiency,
noting that a depreraation reserve is an. expense itern and a cost to the Wi;.ify of rendering
the public utiii^^ service; ^lius, allowing rerove^y outside the test year. Therefore , Duke
sur:^^es. that the test year concept is appropriate when used to evaluate OW expenses
c di^^ctly related to but not when considering expez^^e.^., not di.^ectly related
to the b&^^ of uti'lity p^an^, e.g., remediation expenses that havc- been deferre^.-^. (Du^^
^ep^y'Br, at 8-9,)

Columbia disagrees with Staff and OCCd stating that Du^.e"^ MGP expenses are
nc^rrml and. recurring and distinguishes th^ Sup^^^^^ ^^ures decision in Consumer°rs
Counsel 1981 . Columbia ^^^tes that the, Supreme Court later liraited its holding in
Corasumere ` Counsel 1,083, stating thatq in Consumers' ^mmseP 1981, it rever^^ ^^^
^^^^^^^on`^ decision, because tl-ie Commission attempted to ^^^fo^^ a major capital
^^^^^^ent that had ne-,7er provided any utility se-rvx^^ to customers into afl-a ordinary
operating expenge under R.C. 4909.15(A)(4), ivith no statutory authority to do ss,
Columbia ar,^^^ that such is ti.s^^ the situation watb: ^^ke.}s request to recover the MGP
exp^^^^ in these proceedings. Moreover, ^^l-u.mbxa points to the Co^^^^^ionP^ decision
in .^^^^rmr^^^^^oning Costs of Nuclear Generating ^^^^ongr Case No. 87-1183-EL-COL ^ntry
(Au& 18, 1987) at 146 ^^^ the die^^rmin^^^^ that the costs of performing nuclear
reir^edzati^^ oxn a fa^ilihY that i-s no longer used and useful is a normal cost of providing
^^^^^^^ service. Likewise, Columbia asser^ that Duke's expenses for ^^^^^^atingg past
MGP ^^te-s after those sites are retired should be c^^^^^^re^ ^io^t-nal costs of provid^^^ gas
serrxceo (C^^^^^ia Reply Br, at 3-4, 7M9,)

GCHC/CBT einph^^^^^ that the recoverability oA operafing expenses is grounded in
R.C. 4909<15(.A)(4)f which requf^es, that, in order to recover the Iw^^^ costs, they must be
attributable to public ^tflity service rendered for the test period, i.e., calendar ^re^.r 2^€12.
However, GCHC/CB'I` argue tha-t the expemes for which Dnke seeks recovery were
in.curred: decades earlier and were not caused by ^uke's provision of gas u^^^^^ service
during the test period; thus, the cost-, are not recoverable under the rat^^^^^ ^^rmula,
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GCH'/'CBT offer that Duke`s expenditures would ^a-vr^ been required irrespective of
Duke's curreait fi^es, cgf business; therefore, ^^^e costs are -die responsibility of the
shareholders and not ^^^ rat^^ayen. (GCHC-/CBT Br, at 5-6^) ONLN agrec-^ that it is
fundamentally ^^q-uitabIe and coa^^^rv to precedent to shift responsibility for such costs
from in-^^t^ss to ratepaye^°s (OMA R.^^ly Br, al 4).

Ca-hambia asserts ata6 +,e argument by GC.^^^^BT that the expenses are 3lot costs
o^ rendering public ud^^^ service is contrary to the Comn'd5sion^s vules and procedures.
For example, ^^lu^^ia notes, and. Duke aggreesF that certain expenses, sucl-€ as income
taxes1 customer senF^^^ expenses, Pex-Lsi^ll costs, ^ncol?e:.^^^^ ex^ensesj Cc^^^^^^^^e
compliance, Cornmission and ^..^^^C maintenance fees, and payroll, are c^^eg'Ories of
expenses hicur^ed by ^^ompan^^^ ^iot in the public utilaqr bu^kn^^^ ^l-mt are -rec^^verabl^ ^^^
legitimate b-as°:,ness expei-tses. Nothing in the rules or ^^at-ake limit a ^.-^ubli^. utility to
rocqnv^riiig Costs of ^eM^e that are uniqu.e to public ut-ili1y companies. In. fact, Duke ^otes
that both the law and Com-^^^^^on precedent x^ognsze these allo-w^^^^ ^^^^ support the
ability of ti-ie Compam,T toremain in business and to continue to provide ^^^^^ service to
c^^^^^mers,, (Columbia ^^^l-v Br. at 6; D-Ulke Reniv Br, 3^t 5-6.)

^^ .HC^ CBT fu.^thcr state that Du;k; ^^^ not ^emon^^a^ed. th.at the MGP it
expended were the ^^^^^ of providing ^^^t utility service. G,...^^^^/CBT explain that, in
1909, DLake°s preds^^^q,smr; which owned t^-^e MGPsy was z-tot a regulated utility, as the,
Commission did xio-^ have jurisdiction over gas utilities until 1911 with the passage of HIB,
325 that enacted. G.C. 614-2. GCHC/CBT point out that these MGP s^^^s were
contaminated ^aR^ years before Duke`^ predecessor was a public ^^ity, GCHC/CBT
argue that current utility customers do .^iot benefit .^om the past operation o.^ the MGP
sites; the ^^^^^^^^^ ^^^lio received manuf^ctured gas at the time the MGPs operated ^ida
ah ^^^^ view of GCHC/CBT, cu-rx^nt ratepayers ^^e not ^^^^ insurers of Duke's 7egAc^
environmental respoz^^^^^^^^s, and sho;ala^ not have to pay for past ^^^^^len-is -when they
c^id' not cause or bertefit froYx^ the service ^rovided, (GCHC./^^^ Br. at ^^^^ GCHC;/C^^
Reply Bya at 7) Ln response, Cf 4umbz^ st^^^s -a^t GCHC,'C B^ have z^^^^^^ the prx^t that
the past public utility operations of the ^^^ sites :s not the basisfor D-ake's request for
reccF^^^^y in these cases; rather, ^ukc- is ^^^^^^^^^ ^^^^^ery of the cu^^en^^ay
em,tr^^nm^^^^^ remediation costs of operating and ^^ir^^^^in^ its busines; . (Ccp^umbla
^eoly Br. at 5M6.)

OCC argues that it ^^^^^^ be inequitable for customers to be held liable for the ^^P
site remediation costs when they did rk^^^ ^^^efit.from. the ^ole of the -NtT.^P by-prod^ctsp
^affberF it was the shareholders -who benef.^tte^.^ from the upera^on of the MGPs tluougl-^ ^^^^
sale of the manufactured g^..^ byM^roductso Moreover, OCCj OP.^^ and Kroger agree that
collecting ^GP-related costs from customers would f^^ inequitable because A- would
^^rff^^^ Duke"^ shareholders to profit frorn the use of the ^^^GFs 'Irl. ^l-i^ past, while avoit^^^ig
arty of the business gi_^^ associated with the past use of the plants. OCC,^^^^^^ rp-f^r to
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CtrxzsumersS ^.:,^^^5ed !^^^ for the proposition ffiat, absent explicit statutory au#^orizatiortt
the C^immission `frnav not 1?^^nefit i^^^lsto^^ ^^ ^^^anteein^ the Fuii retw-n. of th.pir capita.)^
at tl-Le ^^^e-,..;^e of rate payers.!" Kroger agrc-e-;^ Du^^ is not entitled to recovery under R.C
4909.15(A)(4)s :^^^^^^e & ^^^^t-Q is de5i.gped tc^3 allow fo-r recownT of normal r€:curnn^
expenses and Duke has admitteA. that these ;^r^ o4-te-Ci^^ ^^^^^^^urri^^ ^^^^^^ ^^^^ Bn at
14a16s Krogex Reply Br. at 8, 12Ma^^^

Kro^^^ asserts that thc- remediatioit c^^^ should ia.^e been included in the rates at
the time the MIGN were in operafion& According t-o Kxoger} Duke'^ failure tc: realize the
elnvnron^^^tal impacts oA its plants when tl-ie-y were ir, operations caruiot be ccamptiroated
for through an ii-^crease to current cu^to:^e& rates, as that coa-Lqtitutes retroactive
ratemaking, wh3€:h. is ^^ohibite€,^. ^^^ ^^,,%T. (Kroger Reply Br< at

In addition to being consistent with ^^^ law, Duke argues ttiat recovery of the M^^
exp^n.ses consistent with the pu-blic interest by ^^couragin^ te utility t0 co^.€:"u€:^
prompt aii€.^, thorough :nvesti^adons and cleanups o^ enviroruni^nt;^Li conditions at MGP
sites to ^^^^^v.- liabiii^.- ^.°fl^. to protect public ^ieal.tha:^^. the e^.^^iron^s.er^^:. ^3^^ke posits ^^^^^
the state of 01-tio has expressed strong public policy encau^agi:^g cleanup of cc+nfiamr^^^^ed
,,ites by, arnong €sther, thingsY enacting ^^^ VAP ^^^ providing i^^^^^^es, for u.se c9i the
V.&P. (Duke ir. at 21W22.) OCC; 01 ^IAB believe the public interest would be .5erre+^ by
^parza-^g customers from paying for Duke's cleanup, stating that ^^ike`s arguments are self..
^^rviRg and unsubstantiated in law or fact (^CC!'OPAB Reply Br. at 31).

D-uk^ asserts that denial of ^^^^^ery of reasonably i^^^^^d costs could have
ad^e-rse consequences, i^cluding, fa:5uifin,^ in adverse e^eciit qnali^ for Duke; c8Ring t€^
question the CcsrmTdssioii's previous decisions granting deferral authority, and p^^ng
Ot€io in the distinct minori^ of states ozi ^l-ds r,^suef th-usf placiiig Ohio's ^^^titation for
co^^^dive ^egulation, at risk. Duke understands that a. Commission order granting
deh^^ra1 authority does not guarantee recovery of su.^^ expenses, because the Commission
may, at a later date, em.^^in^ ^^^^ prudence of the actual costs i^^^^^ed, ^o-wevers Duke
^^^^^^ that a deferral rircier from the C^nurdssis^^ has meant, and should mean, that the
type of costs a^ issue are indeed -ivc^^^rabie, zmd will -be recovered upon tkae requisite
showing. (Duke Bre at 23)

Duke and Columbia assert that the ^taff`s position is cor^tr^ to the ^o-^,,,iti€^^ and
decisions in other states, noting that many states ^^rn^^ the recovery of- d^errP s^
^emediation expenses, a.5 long as the expen..^s are prudently and ^^^^^^ar:.^y in^ur^^^
(Duke Br. at 10-14J ^olluxraia BT. at 12w14). R-rc^^er responds that the cases in ^^lier states
cited by DWXe involved situations where the public utility had b^^ii formerly ordered or
mandated to cleanup their sites; conversely, Duke's remed^^^on in t:^ese- cases is
vo1untarv, ^ukeJ^^s no l^gai maia^^te.. ^^^^^^^r Reply 'iir, at. 9-11.^ Duke r^^^^nds that
there is nothing Voi-a^^^^y about ^^^ obligation to remediate an, MCP site «rhere liability
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^xists for the ^^ndxtic^^ present at the sltes the only vo1^^^^^ t1-dng about this situation is
how L€:F address the obligation (Duke R^p^y Br. at 13). GCHC and OCC/OPAE also note
that decisiom in other states are not ^^^eimina^^e unc1.er Ohio law (GCHC Reply'Br, at 3w
4s ^CCf ^PA:1~. ^^ep-tv Br. at 17k19r 21--29),

Columbia offers that the Com€ission ^^n, and has, treated ^he, amortizat€op, of
previously deferred expenses as test ^eax expenses under R.C, 4909,15-(A)(4), cifi:^g
Cpnsummrs` Coun^^f v. -Pub. Util: Cofnnr,F 58 01;.ao St,Zd 108f 116, ^^8 NX.2d. ?-;^70 (1979) 1- In re
T^^^^^ ^^^^^n Q,f., Ca:^e No. 95w299--EL--A.1R,, Op.1rion and Orfier (Apr, 11, 1996). 1'n
addition, CC.umbla points out that, in In ^^ ^^^^^zbus Souffiern Pciz^^^r Cv.a Case Na, 11a351a
EL,A1.R, et al.f Oplaiion a€id CJrdert (Dec. 14, 2011) (C^^ ^ate, the ^orm-nission
approved- a stipulation ^^rek-y authorizing recovery for six different poo1^ of ^^^la^oi-v
assets that were established years before the ^'-SAP Rate Case in 2011. The CS'^ Rate Case
stipulation pro-via^ed that the deferrals would ^o-c^^^^ a cost of :^ervice; thussr bes;,^rk1.^^
part of ^^^^ ^^^^^^ea-r ^^pd:nsef under R.C. 4909,15(,A)(4), an a future distribution aatc, case,
az^d would be recovered through a nder. (Columbia Br, at 5--10)

il. ^.^1n_ci^^ion . R.Q ^.^09,^. ^ ^I(^^ - C st ^f ^^^^
PublAc U^ity

R.C. 4909.15(A)(^) pr^^^idesa in part, that, wl-ten f€x€iag and c^^^^r-mining just a€i^

^^^^oro^le rates, the C^.^num^^ion ^haH deterrnine s'[t]h^ cost to the utility of rendering the

public utilz^^ service for the test pe,€oduy" Upo€^ consideration of the argu6nent.^ gubm€#te-a^

by the parties in tli^^^ cases, the ComrnLssion finds that this is the section o;. the ^^^^

^evi^d Code that is relevant to our ^^^^^^^-dnation of whether Duke €-S pexa-dtted to

--recovex the ^Gr investigation and remediation costs tl-troiigh Rider MGP in these €.ases.

Con^^y to the opinions of Staff and the intervenors, we find that the d^^^ini-ativ^ factor
is whether the r^^^etl^ati^^ costs, which were deferred by Duke and am^^^^^ed to expense

during the test year in accordance with our decision in the Duke Deferral Case, are costs

lacurz^^d by Duke- for rendering iitil^^^ ^ervice and, thus, ct^^^^ that in^^^ ^ treated ^

^^^enses incurred ^tirin^ ^^^ test ^earF in accordance vvith KC. 49'0915(.A)(4). We do not

agree, however, that the Conunissior°^ ^^^^ approval of deferral aut^^^ity, in and of
itself, elicits an affirmative ^^^^^^^ to this question, as Duke and Columbia would have

us finde Rather, it is still Duke's burden ^^ these cases to prtav€^ that the costs that have

been incurred and deferred, are costs that were l-cuz^ed for ^ender€n^ utility service and
were prudent.

Uport our review of the record in these cases, we find that Duke has q-uppcirted its
^lalm that theremes^^^tion costs inc-.urred an the East and West End sites "Arer^ a cost of
providizi^ utility senFlce. Duke has substantiated, on the record, that the ^^^edlatzor costs
were a nc-cessary' cost of doing ba:si^es" as a public utility i:^ response to a federal law^
C:^RCLA, that imposes liabill^ on Duke and its predecessors fcFr the remediation of the
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^^^G-P sites. Not €^rdy is Duke legally obligated to remediate these sites as the owner ^^d
operator of these sites, but it Ls .z^^^-outed on the r^:^rd that Diike b,as the sor:^pt,
obligation to clean up these sites for the safety and ^^^speraty of the cc^^^^tmi^^^ in those
areas ^iid in ^^Lier to €a-rai.n^^ thc, usef €^iness of the properties; therefore, these costs are a
current cost of doing busaress.

While ttae, Commission f-inds that rect^^^ery .ffn thJ^ ca.^^^ ^s permissible €.z^^^^^ the
statute, we conclude that recovery of h^currc-d costs should be limited to a ^easoiLable
tim mframe commencing with the event that -°i.ggered thf- remediation efforts manc;ate-d by
C^RCf A and ending at a point in ^^- where remedzat^on, efforts shoF-ild reasonably be
concluded. We believe that such deteMnination of said timeframe is essential and in the
piihlic intereast, and will provide ce.rtaii-itthat thp remediation will be c^.rrie^. out in a,
responsible and expeditious maraier by the Company and its shareholders, so t^lat
recovery through I k̀:der 2r^^P will be ^inite. in a-te#^^^-iiining the appropriate ti-m^^razxie to
ziiipose for the recovery of the MGP rez^.ediat:an at these sites, we note that- it is
undisputed that Duke ^iecame aware of the ch^^^^-ing conditions at the East and West End
sites An, 2006 and 2009, respectively (Duke Ex, 21A at 177) Thus; it_^^s in 2006 and 2009; for
the East a.Tid West En^.^ sites, ^^e.spect^^^l-,y, that Duke's re?^^^^ation. responsihilid^s Under
CF-RLA ^^came prevalent. ^^^^^e we :^ive determ€ne^.^. that recovery of dhLx ^;os-?s
m cuxre^. ^.t these sites, due to the fe^.er^. mandates z^apose^. by C^^^^ ^, are permitted in
accordance with the Ohio Revised Code, we conclude that the commencement of the
potential recovery period shoul^ be January 1, 2006, for the East End site, zaia^ Jai-tu^ry 1,
2(0j for the WesA End site. In the Duke ^^^^^l Caqey we authorized Duke to defer on it^
books the costs incurred for the remediation costs beginning Janu^y 1, 2008, with ^^^
caveat that we would deter mine what costs wc?W.d be recoverable at ihe time Duke sotight
such recovery. Therefore, based upon the record in these cases and fh^ ^^^^^^cement of
th^ ^^phra^iht^ of the CERCLA mandate on #h^^^ sites, we find that 1^^ike should be
permitted to recover the MGP remediation cost-s for th^ East ^iid site cEa^^^encin^ janwzy
1, 2008. However, in light of the fact that ffie CERCLA mandate was not L-ig,^^^ed i€^r the
West End site ^til 2009, ^ec^veq of costs for that site shr^-Lild be p^rniit^^^ ^^^^rming
January 1, 2009. Tberefore, Llic requested amouri# for r^^^vary of costs ^^currea.^. in 2008 on
the West End site should tiot be included in the amount of costs to be ^^^^^ere^.^ tbrough
Rid^^ ^^GP ^^^suarlt to this Crdera

In add.ition, we find the zntenrenors' argu-ment that th^ shareholders should bear
some of the responsibility for the rempdiataa^n. co:^t^ ^^^^^^a'sivp. in that the ^^^ryingc^stq
should i-aot be borne ^.^y the ratepayers. The record clearly ^^ects, that the c^^twa^nation
of these sites has been prevalent for many yea^^. VvU^^ ^^e agTee that federal art^.-^ state
laws, as well ^-s public pohky, dic tate that these sites must be remediated as part of ffie
^.^ublic ublity service ^^^^iciN^ by Duke, we also filid that it is, incumbent upon the utility
t^ ^oam-tence its in-vestxga^^^^^ a-ic^ ^em^^iatYonF and request for recovery m a timely
mann.er, so as to mar.umize the ultimate rat•^ ^^^rden on cuqtornets. Th^erefore, given fhe
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cA-rcu^..^tances presented in these cases and the decad.^^-long contamination ffiat
neces'siia#ed ^e utili^ ^;^as^, we find it apprr3;^^aate to d^.n^r Duke's ^equest for reco^^^ry
of ^ic ^^)oc;^ted carrying ^l-iarges.

With regard to tl-^(^,, p u^^^^^^^ parce). located to the west of the western parcel of the
EaA End site9 we find that the. record does not support a recovery of the $2r331F580 Duke is
re(luestirig be included in Ridci^ MGP. Duke failed to ^^ovet on the rer°ord, wrtats if anY, of

-&d^ purchased parcel was, or ever had been, used for the provision of ^anufact,.^red gas
or utifli^^ service for tl^^ c-Ltstorners of Duke or ^^s pred^^^^^or& Radhexf Lh^ record
indicates that, whib^ the ni^^^^^^^ purchased ^.^ai^^l may have been im^ac-ted by the
former N!^GP ^^^^atiom, only a s.^^ portion of the parcel may have been ^^^^iated Wi^^^
the a^tual ^^^^ property originally owned ^^^ Duke and. its predecessors (I'r: 11 at 3421;.
V'hzze it may be that a ^.^ord.^^^ of this purchase^.^ parcel vvYas formerly part of ^^e MGPF
Duke has failed to provide suffi^^en: evidence ori the rerard to disffiig-azsli the ^cTtiork of
the pax^^^l that liad been MGPar^latwd from the portion that had never been related to the
MG-Ps, Th:z.s, '%^,^hen applyi na the xequir^^^entfor recover YY set ^orLl.-^ irt R.C e 4909,15(A) (4),
we are not wil^^^^ to entertain Dukcr^ uns.z^^tantia.ted request ^^^ recovery of costs related
^^ ^^^^^^rty h,,-i.s not been shown on the recond in ^^^^^e c^^e4s to provide, either in the past
^^ in ffie present, uldlity ^en^ices that ;:aused the statutorily ^ondiafed
remediation. Moreover, tkae- record reflects that the requested $2s331F^80 amount
submi^^d ny D^.kefor rec+nvex^Y relates to the price Duke paid to p^.sch^e the property
^^^i-n a thsrd^party and not ^^ the ^tatutorilv m^ndated reniediatioii effort--. 'nieref^.^e-F T've
conclude that the requested $2,331,580 associated ^^^^^ ^^c, purchase parcel oii the East End
site should not be included in the amount of costs tt-^ be recavered through Rider :^^^
approved ^v the Commission in this Order,

Accordi-ngly, the Commission finds ^lat any prudently ^nc=ed MGP investigation
and ^iiediatir^n costs related to the East and West End. sites, less costs associated w-itl-k the
pu^^hased parcel oii the East ^i-id saW, ^^^^ costs ^^icuiTed in 2008 on tl-te West End site, and
all caxnr^^ costs, should, in accordance with R.C. 4909.15(A)(4), be considered costs
incurred by Duke for rendering utility service ^md be treated as expenses incurred during
the test year.

d, R.C. 4909.154 - T`^--^entjy I^^^^red. Costs

L ^^^^^^^^ ^^^^^

Duke witness Bednarcik asserts that the actions taken by Duke G^t the East and 'Nest
End MCP sites were prudent an(i. reasonable, and designed to resolve ^he. errviroz-^ental
liability and n-dfigatefuhi^^ risk to the Du.koF ratepayers, ^haxehoIders, and others (Duke
Ex 21A at 3). .r^ccordi-ng to Ms. Bednarcik, D€.d,,e er^^^^oy^ a number of procedures to
ensure that the scope of cb^iiup wor^; is appropriate and the cost reasonable. When



AftcYemen¢ A
Page S'E o€ 80

12--168-5-GA-AIR, et a]. _61-

det€:.^n'tinin, the m ^^^ ^rudentcoz^^^e of ac^^o-n for irkv^stigation and -reinecI^l w^rk-Y the
witness states that Duke worked with the €^^io, EPA CP^ ^i-Ld an environmer^^al consultant
to evaluate differea-at s^otions based on criteria, inclading, ^ompliar^^e- -w.€ffi ^nv^^onmenta;
regtilatiortsF best p^^c^ces, ^easgbility, ^onstru.^^bility< safety, prior experience, and cost.
Duke builds t^^^ considerations into its- reqa^^st, f-or proposals (RFPs) for the la^^^r
-rerAtedi^^ actions. Dukc solicits bids from environrn.^nta^/enginee;dn^ ^^^ulfin^ ^^
that have a ^^^ov^^ ^^^^ryr of Work,Mg on MGF sntes. The mirdinu^^ number of bidders for
evenf RFP is three; b.owever, ^^^ ^^^e Ohio ^^^GP sites, Duke solieated bids from at least fi4,^^
^^tTL^. Initia.^lv, the bids are reviewed or, their tech-ikal merits, d^e to the ^^mpl.^x and.
technical nature of the work, and z-^^^ on th^ co'st; after technical screening, costs are
evaluated. Ms, Bedf-tar^il expla^^^ that the- riature of ^i-iviranmenW work requxft.^'S
fle:^^bility; thus, when issues arise, cl-wnges t€j d^^ sc^^^e- of ^-vork are evaluated ^^ig tlue
same criteria used w-it^.^ the RFP. Tc^ ers-,ixe t^t these ehatiges do nn-# become
^pp^^^^r^ties to irtflate costs, during ^^^ ^^ process, the bid-ders .^^^t provide rate sh^eto^
stating costs, e.g.a on a per-focit basis, for addntional. scope ^^erris that typically occur on
MGP sites. Duria^^ the inifiaI review of bids, the €;^^^^^^^^^n considers the cost--^^^^^ou^ for
^he. d^^^^ent leve1s of professionaiW w^}rkin,^ on tbe project, the anticipated breakdown of
junior and ^^i-d^^ ^^r-qcFnnel, ^ark-up^ on sub^^^^acfors, and the ^^^-unit rate for
in^^ividuLil iteins, e.g,; per diems z^md construction trallens. Cl-tan^^ to ^^^ initial s-cop€; of
work requ°^e approval of ^u"Ke, TheTefores Duke representatives are actively involved in
all aspects o^ ^^€^^°^: and, among €^ffier th'gsj Duke empio^^ss ^.^ ^^ ^^^^ ^ernediatioxi
co^.:.^^ction manager, (DLtke Ex. 2-1 at 20m23; Duke Ex, 21 A at 41.42; Tr. 1 at 211n212.)

With regard to subcontractors, M:5. Bed.^^^^ik notes that the r-iajority of them are
managed by the ^^^^orunental corLsultant. ^^^con.tra€:to ^^s ^^at h luger s^^^^^ of ^o-rl,
^^^^^^^ the. environmental cons-u.^^ant to solicit multiple bi€^^ and Duke m-us:- be inc1^.ded
in the decisionYmaking process, In addition, ^^^re, are a number of subcontractors that
Duke directly contracts with because of the nature of the work or ^.^:^eferred pricing
agreements. Ms. Bwdzarc;^ states that ^^^^e. are, Rinited instances -wh^^^ Duke awards a
seie-^^^^^^^^ contract; this ^^^^^^ly happens only if a sp^cWty contract€sT is needed, e,g., the
vibration monitoring c^,;4:a^t fo.r the East End site.
detail, the specific -steps taken on both the East and IVest End sites to ensure the
reasonaksle,ne,.^s of costs. (Duke Ex, 21 at 23-28)

More^a^e-r, Duke i,,htness Bednarcik suba^^^ that Duke participates in a nuxn^^^ ^^
^ifi^ity groups that share best practices and remedial strategies a-nd in nat€cina^ conferences
on. ;.^^ investigation and rerr€ed"aati^^ of ^GPsa^e,& For ^xampIe-, slie notes that the M^^
^on-sor#iumF -,ivhose other members iiic^^^e 28 ut1ines, -knclud^^ Columbia and
FirstEnergy, meets three times a year to discuss case -studies org the ^ernediataon of MGP
sites. -Duke Ex. 21 at 28.) N's. Bedi-^^^^^^ also mentions d^^^ she is aware of a few
rffanicipaliti^^ ^i-tat owii MiGP sites a-nid that participate :^^^^ MGP groups to share
znts^rmationf e.g., ^i-te North Caxolina MGP group ("i: r. I at 261), In addition, qh^ states t1-tat
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Duke, as well as Fix^^En^^gy, AEP Ohio, and Co(u.:.-Lbia ^e m^mb^-rs of t^^ ^^^ctra^ ^^^^^
Research Institute Program :^: Nlan.^^^^^^^ Gas P^an^, -w^^^^ the member^ meet
regularly to share inf^^^^atioit on investigation and ^^e-diation of ^GP ^ites, Sk^^
emphasizes that, based on her participation in ^^^o industry groups and national
conferences, the work being conducted ^^ the Duke MGP sites i^ ^onsi^^^ti^ with the
^^^^^^^s tindertake-n by otI^^^ uti.Iz^^^^^ ^^ul,-,e Ex, 21 at 29.^

Duke su^^itq that its management practices, ^.^ecissions, and activities ^elated to
investigation and remediation of xt!^ :ty'^GP sA^^^ ^^ave been reasonable and prudent in all
respects. Duke states tha^^ prudence in the context of ut^^^^^ ^^^^^^^^ing is defined as -what,
a r^^sortable person would have done in aigitt of the coLztions and czrc.l.^^^^^^ that
were known or reasonably ^^o-utd liave been kz-x.oim at ^^ ^^ time the d.ecisiO^. was ^rlade,
citing Cit=crnnzz^i v. Pu^^ UfidE (:o?,nm, -67 Ohio St.3d 523, 620 N.E.2d 826 (199R (Dake Br. at
26d27.) Duke ^^^it^^ss F-gore; an 01^o .^^^ CP, advises he rery^ew^^ ^i-ie r^^cui-n^ntsxor both
^^^ East and Wnt End sites, and he finds that the investigation and ^en-aedi^^^ot'i work
eo-rid^^^ed at these cites have ^en prudent -an^ ^e-a^^^^^lp., and in c^^^n-nance wz^h VAP
regu^atio^ (Duke Ex. 26 at 2Q).

Nfse Bednarcik ^^^^^^ that Duke's docislo.^ to ^.-a^^^ctiveiv address and ^omxt the
conditions at tl-lese kwo sites is the respo-mible and prudent thing to do, and is in tlio- best
^^^^^^^ €^f Duke's shareholders and customers. .^^eording to the witness, bein^ ^^^^^^^
and waiting untU there is an ^or^^^en^ action mandating cleanup, cotAd result in Duke

forced to cease or curtail operations, or in Duke being fame€^ to ^^ndiact aem^^^^^on.
in a manner that inay adversely affect operations at the si:e,^ ^^^^^^^^ ^pactin^ Duke's
^^stomers, (^ul-e Ex, 21 A at 34-35)

Duke ^^^^^^5 Bedn^^cik testifies fl-ter^ are no €^^^^en^^ for the Cornma^^^on to
^^^^^^^v and sh^ believes thit it would have b^^ii an imprudent use of funds to ^^^^^ such
documentation, as it 4oula^ be vex; costly (Tr. T at 22'5W21^). ^CC./OPAE allege, and
^^ger agrees, that ^^^^ ^^^ not met its b^^^en ijf proof to demonstrate the
reasonableness and ^^^idence of its ^^^P costs, stating that Du^.^ has offered iio
documentation, aiiOvsisf explanation, or testimony into evidence that documents the
decisaon-ma:^in^ process supporting ^^ remediation options chosen. 0CC:/0PAE note
that none of Duke's witnesses offered any analysiis of alternative remedial ^ptions,
available to Duke or the cost differential for the dffferen_t remedag actions, In that Duke's
witnesses fci^ed to ^ro-via^ean;v^ su^^^ii^e reggardzn^ the ^^^^^^iit alternatives and the costs
of such alternatives, OCC/OPA^ xnaintain that such ^^^imo.^v has no ^^^^^^ ^ ^^^ of
the Commission`s review of the prudency of the c^^^s tos^ ^emedia^^^ at the MGP gi.tes.
^CC/^^^^ ^n-ipk^.̂ .^^^^ that OCC ^^^^5 Campbell d^sc-usses the range of ^e-med€al
t^pti^^ at length ^i-td points to s^.^ecilgc VAP ^tanaards in adtiressing the available
approaches to .:°Q^^^ed^ation. (^)CC/OPAE Br. at 25, 28-29, 32-34, 36, 39, 42w43; Kroger
Reply Br. at 1.6.^ For example, OCC witness Campbell states that Duke either excavated or
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^^lid^^d more TL^I and OLM than it needed to unde^r the VAP. 1.^ addition, Dro
Cam^.^beR xiotes that he did ncs^ see documera^^^^on of any sort of ^^lysiq for aYterp
remedial actions, He states ffiat, while the VAP doesnot require such analysis, pnic^^^^y
daes^ (Tr, IV at 962--964)

In response to these as-sertaonsy Duke states that the in^^ e-nors hzaP^ failed to
identify any sta^^, regulation, or oiheT authorihF reqtii^ing Duke to have created such
^^^unienta^on. Acc^rdin^ to Duke, to engage in such a ^^^^ exercise would done
noftang more than incur addifional sd^fi^.ars.^ ^o-sts to record what Duke's experienced
^^GPrer.^ediation team already knew, based on the coiidi^^ons at ti-€e sites, Duke attests
that the process it ^^^^roweci was both con^prehensz-ve atid reasonable, as e-^;,i€^enced by the
record in these proceedings. Moreover, Duke e^.^.^h.asizes that it made its decision-^ii^ak-iiig
available for significant scrutiny by tl-^e Commission and Ch^ parties, through discovery,
^^s-Urnc3ny, and the he;zring. (Duke Reply Or, at 20.)

0::`C/0PAE assert that Duk-^ failed to ^-ro^^de proper ovursight of the a en.-^ediation
process and the ex^ertditu-r^^ to ei-u,,are that ch.arg^es -io cus-tmn^^^ are ^easonab€e.
OCC/OPAE state that, as Duke witness Bednarcik testifies, the remediation activities did
I-lot result hl a written .re^.^oft tci document the Prk-^cess that resulked. in the b€.iAgo, other
than the .^^^^^^ budget iis^.^lf, Further, there were a-zo wrieLen act.aalp versus budget,
variance rept:^rtin^ to Dtf-ke'^ ^anag€sment-s all di^cussi^^^sconcernin,^ ^ariaxic^^ ivath ^^^^
management were done vorbally. ('C/0PAE Bra at 44-45s Tn I at 251-252, 254)

OCC/OPAE di^^ to (-'G&E for the ^^anda-rd used by the Coran-dssion in ^^^^rniining
prudence. In the Sulir^^^ Court states that 'F[aJ prudent decision is one which
reflects wh^^ a reasonable person ^o-aid have done in light ^^ ^^ndi.tiom a;.-ld
circumstances 'which were kiiown or reasonably sho-u_1d have ^^^ii known at the time the
decision wa.smadeo The standard contemplates a ^etros.^ectiveY factual inquiry, without
the use of hindsight judgi--qentr into the decision process of the utitityFs management..«
Acoordi^^ to ^^ ^^PAEs application of th-is prudence standard should ^^s u It in a
significant disallowance in (OCC/0PA^ Bn^^ 52^)

ii, ^^nclusio-n a R.C. 4909o154 w Prudentl Znairred C€^sts

l-'a.^^uant to R.C. 4909.154, in fxxi^^^ rates, -3'flat C:orranissAon may not allow 0,&M
^^^^^^^ to be c^^^^^ed by the ufjiitv throup;h management pr^ctia^^ or adn1in4^^^tJ.ve
practices the Ccan-azmssion considers i^^^rudcnt. In a^iving at our decision in these cases
we are mindful of ;n re Duke Energy }hio, Inc., 131 Ohio St3d 487, 967 N 1.2d 201 (2012)r
wheregn thr-. Supreme Cou-rt recently found that it is the uti'Iify that has to ''irXove a posr.ftwe
poknt: that its expeAases had been prudently incurredo'
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A^ evidenced by the thousands of pages of testimony and. transcripts in ^l-iese
n^^ers and o^ir detailed revaeiv of the e,.icience in this, Order, The Commis:^^o,,n l.sas done
i&- due diligence to ensure that our ^stimat^ decision is factually hased and supported by
the evidence hero-i.n. We find that the record sn^^tantiatE:s'that Du:^^ made reasonable aiid
^radent decisions bye acknowledging its liability under state and .^edexa^ law for the
env;rom.nental conditions at the MGP sites; pursuing recovery of remediation c:^^L.9 by
;^Lher potentially respon-sible third partii:s and in^^r-ersF aclcnowledgin,^ ^^^ changes in the
use of the propertie^y and adjacent ^^opertiwf3 in a E^^^ly manner; utilizing tla.^ Ohio EPA"s
VAP in a, proactive niari;°^er; ern^loyx^^ a VAP CP r a6 we; ^ as envircf=ental and
^iigineerin^ con^uNnts, and presenting MU'P experts, including the Ok^^ ^PA`^ VAP CP
that is work-ing on one of the sites, at the, hearing to explain and support Duke's clairns. li-.
addition, the ^^o-rE^ ret^^^^^ that ^uke. {.onsidereci re-media,tion alternatives and, in ^act, has
incorporated various engineering and institutional coiitroi measures mentioned by tl-ie
intervenors in As remed-Lotion ^.^lans. Moreover, in selecting contractors, Duke has
ohtained competzfiv^ bids for the =_najo:t, pltases of the, w^-rk at both ^^^ East iuid West End
sites and has an appropriate p:^oce-ss in place to solicit experienced ^lua1it ie^.^ contractors,
^^s^ naanag€^ the tic^^t of cl-f.^.^.ges to the ^.^.t^.^.l scope of ^vr^rla ^.^^^ tcf d^cov ^ies in the ^^el ^.

The ynterr^^^^^ que5don the level of r^^^^^^tit3n em;plov^^ by Duk^ rs^^^ ^^^x-^rY^
eviden^c, presented by ^^^^ to support its proposal by presenting their own experts in tite
field of environmental remediation, in an effort to ^^^^^trate potentially less c^^^ly
remediation a^^ernndves, However, the record in these cases ^eflecLs that t1he witn^^^^^
presented by the antenT^^^rs did not have expertise -^-vrith regard to the 01-^^ EPA's VAP
and t^^^ ^^^^^ia^ed ^^^er, and regulations, and, u^^^ Duke's ^^^ertssf the intervenors'
witnesses did not have the in--depths firsthand ^..nowledge of the MGP sites at issue. As
pointed out by the intcTv^.^otsF there were no +^(xuments presented kv Duke Lc. attest to
th.^ dedszonWma^-dng process of the Company in ^^^^rn-dning the course for remed^at-i-onE
however, the lac^. of ^^^cuments does not, alone, rend^.r the t^talav of the, record evidence
indecisive on the prudency of the process. In fa.^^, Dukc- presented expert wita.-aesses who
were subiect to ^^cruverja ar, well as extensive, and at times pointed, cros^--exarninataon,
We b^^^eve that Duke's -%YItnesses pTovaded ample inforrnation on the process to support a
conclusion on prudency in ^^^^^^^ cases,

hi ba1^^^^in^ the weight of the eva^en-cc- presented by Duke again:rt the opposition
;7.x^z^^es^ by the intervenors on the issue of the le^^c] of rem.^r^iE ^.^^^:y e.^a^rts ^.n^. the
Prudency Of the ^^^^ thereto, the Commission finds that Dukd=^ ba:^ ^^^staxn^^ its ^^^rdeYY ^n
prove that the MCI' hwestigation ^md ^eme€^^^tion. ^^su,- for the pp-riod of Januar°v 1f 2008
tluough December 31, 2012)^ for ^^^e, East End site, and for the ^eriod of January 1, 2009
through December 31, 2^IZ for the West End site, ivere appropriate and prudent, in
ac.°^^danc^ with R.C. 49a?.154, Accordingly, Duke sho:Ad be permitted to recover the
pr^^^^eci $.^.^Z8 mi'llion^ less the $2," h1y580fox Ci-^^ purchased parcel, d-t^ a.rnount requested
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fd^r costs incurred on the West Fiid site in 2008, aitd all carrying costs9 as set forth
previ^^^^ly.

6. ^^^^its tQ R€de-r MGP

a. :^^^^^^^ -by_Parties

Da^^e witness Bednarcik offers that Duke is pursuing other means of VUndzng the
remediation at the East and West End sites. For t ^amplef Duke -h^^ ^^^e.'l notice to the
insurance carriers that hold policies witli Duke or it^ ^^edecessur ^om^^iiies during the
period a-F time wheL the NIGF°^ opez7ated or during the dm^ whes ^^niages diie to the
^^GP^ occurred, to the extent such po7.ici.^^ an^.^ carriers have been ia^^iitified. :1.n a^^^^on,.
D- iike continues to research °;o deterrr,:.rie if there are other potentially responsible Darties
for the ^^ndi^^on^ ^l' tl-tt- sites. 3,4s, Bedna::cilk indicates that, based on the ^^^earcl-,
Columbia is a pe-t^iitialIy responsible party. In addition, Ekak~ has evaltaated whether
additional sources of federal or state funding we-r^ ^vailalile for fi^anc^ng, some or all of
the including ffie EPA BroApn^^^lds f~r^^am urider t:^e Ameraca^^ Recovery
a.rzd ^^in^^stg^^ent Act and the Clean ^^^ Fund ^^^gTamr Assistance and Reviraliz;,^.tzon
Funds. Unforb.inatelyF based upon, certain thp-se prc^^^^s are not ava^^able.
(Duke Ex. 21A at 31M 33)

Duke wift)ess Margolis ^eheves that DLike°s strategy to pursue rate recovery,
^^^u-rance recove-ryS x^d cost recovery ftom potential responsible parties is ^.^zudeiit and
reasonable. H^,^vvever, he points out that, -,Af^^^ CERCLA provides that parties that
^^earril^ -sites consistent with CER^`LA my have a right to pursue othei: potentially
responsible parties for cleanup castsf this process can be very litigious, costly, and t^e
con.surning_ '117h^^^ is ^ib-nificant uncertainty ffiat pursuing o4hex potentially resporisi^^e
parties will ul^im, a^^lv result in the recovery of any meaningful m-iiaunt of response costs.
Mr. Margolis believes th^t pumuing other parties responsible for ^^GP sites, whose
operations go back ^-ta^y yearsf Ls even more difficult because ^^id^^e is often impossible
to find and the other parties may not be in existence or 1ia^^ any assets. (Du^.e Ex. 2' 3 at
^^^15)

Mr. Margolis ^^^^laim that recovery of envi.romr^ent^ ^emediataozi costs under
modern general ^onunerciai liability policies, since 1985, may be difficult, because many
policies exclude coverage for P-nvirozunental remediation costs. In addition, for old sites,
like NIGP9f identifying any insurance coverage of ^ucl: c^^^6 n-Lay take ^iagmficant tx^e and
expe^^e and, even if found, the ^^^id^s mav have small ^^^^^^ige Iiir^^^^ because of the
pericsci in which ^^ev were issued, Finally, the ^iisux^ance ca^^^panies that issued the^
policies May Lno longer be in ^^^^^^ce. and, if they are in existence, they may fight ^^^^
^^^irn and h.^^e no incentive to pay^^ (Duke Ex. 23 at 14H15.)



AfFaOP3ta7it A
Page ^5̀6 of 80

12^1685-GA.-AIRf et al. -66n

O:;C ^^^^nunends ^l-iat, ^ recovery is permitted, any h-zuranc:e policy prcsceeds ax^^
^rd-^^^^ ^^^^^^^^ recovery be applzed to The NIGP-related costs, before they ue spli^
between the c^^to^.-^ers- OCC w:itne^^ Hayes ^^^^^^^^ that Duke be required to dact.^^^^^^t
its efforts to ^^^^^^ IMGP-r^lates^ ^^^^stigation and ^^ed^atio-a costs f-.^^m hisu^ance
policies and predecessor owners, s-u.^^ as Columbia, and its collection efforts should be
^^^^ject to rev^e-w Li a future proceeding in which its :€emed€^^o-a ^^^ts- are ^^onciled with
gtsreco-,,Teries. ((X^C Ex. 14 b^t 39-40.) To the extent the surm collected exceed the ^ou'ri#
I'leco-^^^^^e from cwstom.ers, inc1udiz^g-^ any costs int:.tirred in realizing such insurance
proceeds, OCC/OPAE state that Duke should be p^nidtted to retain such ^^^ount to offset
^^ ^hare, of site assessment aitd r_^nned^ation. costs (^CCf OPAE By. ^t- 95).

In response to Dtike5s objection that Staff does not tak+^ into consideration the
Company'^ ^^^^^ in pu-rNuzng insurance ^laims, Staff witriess A^^^m notes that Duke has
faz^^^ to showr that the costs ^^^^ ^^^^^ to recover <-:e^^ ^^^rei-n.^^ta^ to what is :nclY.xd^^ i.n.
basa=: rates for labor expenses and staff attorney, insurance specialists, and other perso:^^^^^
resources (Staff Ex. ^.̂  at ^). Likewise, ^^^^^ ^eco^end^ that proceeds fr^m any Ia^^1,1r^^ce,
policies be, at least partially, credited against the total c^^t to recover frozil n^tc"pay^^^
through Rider MGP, Staff ^^onunends that Duke be directed to use every effort to collect
all remedaatiozt costs ^,^^^^^^^e under its insurance poJicres.. Sti^ff beJieves that %,ny
proceeds paid by insurers for M:GP iia^^sti^^^on and remed^^ora should be split between
^^^^eh^lders and ratepayers, ^^^^en,^^^^^te ^th the proportion of NT.^.xP ^^sts, paid by
ratepayers, -un^ customers ^^ ^^^^ ^^imbi.^.rsed. `I'tie imu.^ance reimbursements Duke
makes to ratepa^e-rs should be net of carr^^^a^ costs that Duke is entitled -^^ retain pursuant
to the Duke ^eferra.^l Cam Mob^over, Duke should pay customers an ^iltex^^t rate that is
^^^ed to cu^tomers, not Duke, ix,j tk^^ ^^^^ that Duke provides to customers when
^eftuidin^ customer deposits held nio:^^ thmx 180 days or i:ot less than tbree p^^ent, in
accordance with Ohio Adm.Code 4901-.1rc17-05(B)(4). (Staff Ex. I at 47; Staff ix. 6 at a)
Kroger and OMA a^t-e 'With Stafff^ reconune.^da^on (Kroger B-Y. at 72M13; OMA Reply Br.
at 5).

Duke agrees ftiat it should actively pursue potential recovery of costs from -1-hird
parties; however, the Company asserts that such pursuit shoitld not LieIay its recovery of
the incurred ^^^sts, for comp^yhug with existing enviroz^ental maxicia:^^ (Duke Br, at 55).
Duke ^^^^^^ Staff ^ ^^^oimiendati^^ as fair an^.^ reasu^^bkF witli tka^ ^a-veat -tha'-t oi-dy
proceeds, net of c.o^^^ to achieve tf:ose proceeds, e.g., li^ga^on co.^^^ be credited. With this
^^^e caveat, -Mr. W-athen states that any third-p^^^ recovery would be handled in the
same way. FurfiherAnoref D, -ok^ ^^it-iiess Wathen states that, to the extei-^t d-ze proceeds
relate to any ^^P costs that ^l-te Commission di^^^^e-vved.F Duke is ^^^^^r no obligation to
use these p^oc-eed^ to offse} the Rider N^^^ revenue requirement. ^^lvever, he s#^^^^ ti-iat,.
to the extent any costs are being rec€^^ere,.^. from customers and Duke gets proceeds ^^^^^ed
to those costs, Duke would net out ai-t;^ in^^^^iiiei-^tal `i^^^^^^^ ^^^^^^ and red€:ic^-. the
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regulat^^^ asset bv fhat amourt ^^ be recovered from cust:On'a^s in the fuwieF (Duke Px-
19C at 6; Tr, 111 at ^80v781y 788)

b. Conclusion - Credits to Rid-er MGP.......... ..

The Comr-ii^^^^^i. agree-s fhat Duke ahould coiitii-iue t^.^ use evea^ ^ -ft-ort h-) €:^^^ec-^ all
reanedia^on. costs available Li^der its insurance policies, and Duke should cbsn;Inue to
pursue ^ecn^^^^ oi- costs from any third parties wht.^ may ^^o -be statutorily responsible for
the ^e-mediation of the NIGP sites. We find .h^^ any proceeds paid by imurers ow• th3.^^
Pa^^^^^ for ^^^^ in^ ^st^^^it^^n arad r°media€ioan. sho-ulct be tr^ed to rehnburse the
rat^payers, The Cc^=nissior. ^^ concludes 6a^ anY proceeds returned to ratepayers
shoWd be net of the costs to achieve those proceedg,, e,g., litigation costs. In c°reditiii^ a-- .iy
proceeds back to the ratepayers, the ^ ^rm-nissic^^ finds that nc^ interest rate should be
added to the 4credit, Fhia^ly^ we agree that, to the extezit the proceeds collected fxom
insurers and ;^or third parti^^ exceed ^^e amount recoverable from ratepayers, Duke
sho-tilr^ be permitted to retain ^uch arnount.

7. An-Lorflization ^e-rfod

a- :^rg^Lment^ ^y-P^^^^

SLaff recommends that Duke be permitted tc) recover $6,367,724 in r`mediation costs
through Rider ^^^ over a tbree--^ear period, including carrying costs set at the longnterm
debt rate a^^r-oved by the Co:.^^^on in these cascrs. The costs. would he- allocated to
s^^^^^^^^^^ Pu^^^ant to the customer ratc allocation adopted in these cases. Staff ^^^^^s
Adid-ins states, ho ^AYever, tiu-itr if the ^Pmmissiora au tNvizes Duke to recover _Qignie^cantly
more N4G:^ ^^erises than recommended by Staff, the am ortization period should be
longer than th^ee. years to avoid rateshock. If 1:^^^^e is g^^tted t€) recov a^r $62,8 ir^ilion,
^^^^ reconunends an amortization period of 10 ^ears. (Staff Ex. I at 46-47: Staff Ex. 6 at 25;
Tir, IV at 917; Staff Br. at '34) OMA agrees that any recovery granted ^^ ^^tcrrt^^ed over a
^.^e-riod a time that is appropriate to ni,.nin-tize the impact of the ir^^^^^ on ratp-pavers
(OMA Reply Br, at 5).

OCC notes that, wl-dZ^ Duke's proposal for a t.hg°ee?^ear aix^^rt-iza.tioi-i period is
^^scld. on the Company's assumption that tlz^^ ^e&-,s is the approximate time expected
between rate cagess ^^^^ is no justification for choosing th^^ ^ eriod. (`^C ass^ts th .t,
given the ^^^^ii^^^ magnitude of defer^,d NIGP ^oks -'Uhat customers rnay have to pay, the
one-^^^ nature of these costs, and the fact that the costs relate to the d;:'an-up of ^^ants
&,.^^ operated decade-, ago, a.^ amortization period of at lea,st 10 years v^rould be
appropriate. According to OCC, to impose the significant costs of remediation of the sites
over a shotter period of ti^e w€.^til^ be unrea^^^^able, `OCC Ex, '13, Att. at 5.) Kroger
^^itness Town,^en^ agrees- that a-ra^ ^^^ ^^^ts- ap^^ov^^^ for recovery should be amortzed
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Olre-r 10 yeaxss in order to ^nitigat^ rate i.rra^ac€s on cast^^^^^ who did not receive the
b^^effits of the ^GN, at issue, Mr. Townsend. believes fliat extending, th.e, amortization
period would be appropria4^^ given the magnitude and vintage, over ^ years, of the
en^^^^onmenUd liability asw-^rted ^^ Duke. (Kzoger Ex.1 at 7; Kroger Br. at 14)

Duke asserts that 10 years is an unreasonably l€ano, amortization pee-od fcf^ ^^^^
recc^^erv. D-ak^ offers that the Commission ^hould take the following factors into account
^Athen d^^^^^^^^iny^^ an appropriate an-a^rti^ation period for deferred costs: '^^^ amount of
the de¢errai, the ao-e of t1he defei-ralt the anticipation of additional dc-.^errals being, approved
in the Cocmpany'^ next rou-nd of rate cases, and the proximity of t'hc- next set of rate cases.{6
in re Cat'Unibaa Gas qx Ohio, Inc., Case No. 88-716-GAa AlF, et al. â ^^Ltuon and Order ^Ioct.
17f 1989). Dukp- -notes that there is no evidence on the record that reflects a^horfer period,
^Li.ch as the proposed. threewyeax period, will result in any sesv=eIr e rate impacts, for
c^stomers. According to Duke, amortizing t^^ ^^^c-m^^^ 31, 2012 balance of $618 rr&Aion
over three y-lars ^^sult-, in an average ratc, impact to ^tisiom^^^ of . approximately three
^^r(^ent on a total ^.-^iAI bas^^^ Duke at^^^ ^r^mes that any proposal tt) extend t^^^ amortization
period beyoi,d d^^e years should ^^^iie with the a^.^illity to continue accruing carryi-a,^
^^^^^^ on uiffecovered ^^ounts, (Du'xe Repa^,Y F:^. at 34¢37; '`^°. III at 7^:7-^

^C/^.^PAE argue that, if DiAel is permitted to collect i.1westigation and
z°emediation costs from customers, Duke should not be aa#^^rized to collect carrying costs.
^^C/OPAE assert that, if carrying costs are permitted, there would be no incentive for
Duke to expedite the ^ernediataon process. ^.C/0P^-'^E believe the sharing of c°ost^
between shareholders and customers, partiaiy through the absence of ^arqiilg costs, wU7
asszs,t in balancing otit the inequity that -,vould ^^sult .^^^rn the recovery of MGPM^^lated
costs from customers. (^.°^C/OrAH Reply Br. at 71, 73)

b. ^^s^.^l.sion W ^.mor^.,^g.tic n Period

Upon cori..̂ id.^^ati€s^ of the r^co-rd. and the ^gun-tents of tlt^ parties, the ^olTmissioat
finds that it is reassxt-ia^^^ to ^emiifi Duke to amortize the amount authorized, herein.^or.
xeccsve-ry through RideT M^^ ev^^ a fiv^^year period. Given that the Commission
adj'usted the amount to be recovered through Rider MGP to reflect ordy d^^^e costs that
were pr-aden^ly incurred for the rendering of utility service, we find that a five- -yf-.!1r period
is reasonable and supported by the evidence. Moreover, the fz^^^^^^ ^^^^^^tion period
lialances the public interest, while ^^^^^^ing the :^ec^vexy of th^ ^^proved. costs.
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Du^e proposes to allocate the costs between residential and nonresidential
cu^toaner^ based. on the allocation factors agreed to in the ^^^^latioii. Duke w-ould
recc-)ver t-t.e, allocated revenu^ requirement, through a nonbypassable rider, Rider ^GP, on
a per bill basis. Duke wItaa(,^s Wathen sta^^^ t1hat the bF3^g det^rniinants, ix., ffie z-tu^^^^r
of bills, to bc, a^ed in ^^^ calculation, would ^.^^ updated on aii annual basz-s to recover the
^hen^cu^^ent balance of the regulatory a.^^et, however, for the initial Rider ^GFf flie billii-ig
determinants would be those agreed to in the Stipulation. 4^^^e Ex, IO/B at 2r3; Tr. 1111 at
746-747, 776-779, 785.)

K-oger states that, to ^mure fairness ^^tMn a rate class, Duke should recover ^^^e
c^sts. on a-n equal percentage basis. T^e-relora, Kroger argues that Duke's proposal to ^^^^t
allocate the :^^^^^nu=w requirement b^tw^^,n classes based on the allocation factc?rs agreed to
ir: th^ Stipcd;^tion and then divide that nu -mber by the ziu^-ti^cr of bills sho-uld be rej^^ed.
(Kror-t Br, at 15).

Duk-^ notes that Kroger is raising ^l-ds issue for the first time ^ii braef. Wi.^le,
Kxogerfs proposal, ota its face, n-mv not appe,^ to be -,inreasonablaa Duke believes
Comm^^^ion should address and decide L-d^ issue in ttze first ^^^ rate Liesign Case, Duke
rationalizes that there is no evidence of record on this topic in these cases an£i tk^^^e could
be un^^^^^^^ or unknown consequences that could result fr^oni Kroger's proposal, in the
ak^^ence of a f~all review of t-he topic. (D-uke Reply Bn at 39.)

ba Concluszori w Allocation

`l`^^^ Stipulatioiz provides that recovery of from cu^^on-iers for en-vironmenta^
^en-iediation of Duke's NIGP shall be allocated among c1la^^^s as f^^^ows. 68.26 percent to
the RS,, RF'l, a^^d RSLI clas:ses; 7.76 percent to the GS and FT Small classes; 21^68 percent to
the GS and FT Large classes; and230 percent to the ]Tdass. Duke proposes to detan-niney
on mi. armual basis, the iiua-^^^-T of customers in each class and then allocate the costs
within each class on a per bW basis. Duke's proposal for the allocation of the Rider MGP
costs within the cu^^orn^r classes was filed. as part of Mr. Wather(s prefiled secona'
supple,^^enta^ ^^^^^^ny on Aprfi 2, 2013. In addifionF the record reflects tl-mt Nlr. ^ath^^^
was subject to ^ross-exa.ffdnatior^ on Duke's proposed ^i-itraclass allocation m^tho^^log^^

':('he Cr^nunissi^^ notes that, ratl-ker than presenting evidence oil the record in these
cas-es to stipport an alternative methodolop- a^^d providing Duke a.rgd other parties
sufficient due vrocess to ask que^^icFi-is regarding the ^^^rnative,1^^^er ch€^^^ tosubr^ft a
different intracla^-q aCl^.^c^tioa^ proposal, for the first fiine, on Lir^ef. Kroger`.s failure to
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ti.^^ly present its ^rop€^^^^ as part of tia^ record ^vidence leaves the Con.-imissionno choice
but Lo disregard the ^^^^nati^e methodology and support the best evidence of reco-rd.

Duke`^ intraclass allocation methodology is the only metho^.^ol^^ presented on the
evidentiary record in th^^^ ^^^ ar-d it v,ras; undisputed by any of the parties on the
evid.^ntiary r:.-cord. I'herefore{ the ^^^^^^^on finds that ^uk-ev^ proposed ^^^^^^^^ogy
for ^^^ra^lass allocation is reasonable and should ^e approved. Accordingly, on an aru-^^^l
basis, Duke should file in these cdockets the ^.-^illi-ng d^^^^^^inant^ to be used to ^^^^=dn^
^l-t^ ^^^^^^ of customers in each class; d-L^ ^^^ocateCx costs w-atl-dii each class s1hou^^ ^^^^^^ be
applied to ^^^^om^^^ on a per bill basis for the u^^ornia^^ year.

9. ^^ntimied Deferral Authorit^ an.d R^^^^ MGP ^^^^^^s

a, AW=ent3 h3Y

Upafl-i am;^^em^^tatio:^ of Rider MGP, Duke proposes, beginning March 31, 2W14,
and on or before March 31 an. each ^^bseque:^t. year, to update Rider MGP based ^^^ ^^
^tiuecovexe^.^ balance and related r:a^^r^^ngcharg^^ as of ti-ie prior December 31. In t1^^
present proceedings, Duke r^^^^^^t:8 authorz^ to continue to defer costs related to the M€^^
^em^diatior;, thus, the ^alance of the aegt^^^^^^y asset would be increased by additional
c^efe^^.l ^.^. carrying costs :^^.c^ decreased by the an^.ount of r€ ^=^^a^^ collected ^^^^h
Rider N4GP. D^^^ing the proceeding ^^^id^^^^ Duke's subsequent arp^cat€on to update
Rider NIGP, Duke wp^^s Wathen affi^^ that any new ^^^^^ the ^ompal.^ proposes to
recover would be sa.ib^^^^ to a prudency revia^^^ by the ^uimdssionF Staff, ai-ir^ other
parbeg. (Dvke Ex. 193C at ^^ Tn II^ at 750n7-51) Staff recommends that t'he ongoing
environmental rnonH€^^^^ costs ^^iitin^^ to be deferred under the auth^^^ty granted 'by
the C^nunission in the Duke ^^^errcb ^ Cas.y, ivzth future ^^co-v^^ ^etera-dit^ in a future rate
proceeding (Staff Ex. I at 47).

On brief, OCC/OPAE object to D-akeFs proposal for a:.on^ina^^^ the deferral of NiGP
co^ts- and the inclusion of such costs in Rider MGP in the fx€tu-re. 0C^^0PAE believe fha-t^
the request is contrary to the Staff Report mid the Stipulation in ^^^^ matters. Therefore.=
^^CIIOPAE stat^ that Dti^^ sh^^^ld be ^^^^ed to ^^^^^^^g o^y those authorized MGLP--
:^^^^^^^^ investigation aiid resnes^iatgon ^^^^^ from its ^^us.-t^^^^^ that have been deferred on
or ^foae December 31, 2011 h-^ support of their posit€on, 0C^./ ^^^ claim that the Staff
Report recommends that :^ider MG:^ include: the on^^ing d^fearm;. of Duke's
eai^^^^^^i-ital monitoring costs, but iiot any other investigation aiid ^^^ed^^^^^ costs;
and the- future ^ecoV erV, if any, of such deferrals to be C:^^enn^^ed in a future rate case.
According to 0CC/0PAEf despite disagreeing bva^^ these reco^^endadons, in the Staff
Report, Duke did not include either ^sue in its o^^^^^^^^^ to th^ Staff Report, Duke Ex^ 30^
Duke clid not ^^^^^ to Staff'm ^^comnienda^^on to liaift future deferral, unc^^r the autho^.i^Y
of the decision in the Duke De,ferr€zl Q^se, to ongoing envirora,-n^ntal monitoring costs.
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Therefore, OCC;^^^^ opine that Duke must now file a. new application irE order to
receive authority to de-f^^ ^^^^^retated :^^tu-re ir^^^^sti^^^on ^^d , remedi,^^on costs, Rider
^^^ can not be used to collect from. customers ^^^^ wMch Duke does not currently ^a-ve
authority to d^f-et. Moreover, ()C^.:./OPA^ ^^at- d-iat the Stipulation dDes not rescue
Duke's pro}^^salr ^.^ainti^g out there is nothing in the Stip-u1^^on that envisions Duke
collecting cost-, that have been tieferred after ^an^^^ry 1, 2013. ^OC.C/OPAE Br. at ^^^^^^^^

Kroger ^tai^^ that the approv il in these cage;^ should be ^^-ited to the costs
r-ecluested in these proceedings Fxtd not authorize subsequent remediation costs t1iat r^ay
^^ inctrrred in the future, Rather, Duke ^hciuld be directed to request, tlu-ough subsequent
proceedinggs, any addati.or^^^ costs that it may incur going forward^ thereby requiring D^^^
to ineet its burderi of pr•o.of demoz^^^^ing that such ccists were just and reasonable and
cu^^entlv used and i-tsefu1.. Moreover, Kroger notes -1--hat the Stipulation dcF^s, not mention
or envision a rider that allows Duke to collect ftom cusLemers its ongoing investigation
aiid .^^inedzation w^^^, which were incurred on or after January 1, 2013F the stipulating
parties agxee that the Staff ^'̂ .ep^^t, resolves any remaining i^^^^^, Tliere,^^^^^^ ^ccordiiig to
Kioger, the issue of continued def l-;rral and collection through Rider MGP of future costs
has already been ^etLIed ^^L the Sti^i,^ Report ar-d the S-tpulation. (Kroger Bn at 10-11;°
Kroger ^^^lv'Bn at 19)

b. Conc1usion = Conta^^ed L^^^^^ral A^^hoAi.q,__ and Rider MG11
Upd

R^C. ^9015.13 authorizes the Coa^unission to ^stab:^^^ systems of a^^oun^ to be kept
by public utilities and to prescribe the mamer in which these accounts shall be Rept,
^umuan^ to OMo Adm.Code ^^01-1-13n01f the ^^rm-n^^^iorn has adopted the ^.^r^orm
^^^^^ern of Ac^ounts, for gas utilities, -w^.^.ach ^^^^ ^^^ablistied by the Fede-r^^ E-nergy
^^gul^tory C^mmd^^on (FERC).

Duke requests authority to cuyiti-iiue to de-f^^ costs related to the IYI€'^P remediation
after Dece:r^^^^ 31, 2022. As %,%re d^^ern-dned in the DuIx Deferral Case, and continue to
support in ^^^s Order, the erdv.^^^^^^^^ investigation and remediation cosLs a^^^iated
with the East and West End ?YIGP sites ^e busi-n^ss, cos^^ ^^^^^rred ^^ ^e in compliance
with Ohio regulations and federal statutes. Therefore, we find Dul&s request for
authority to continue to modify its accoun-i'aing ^ro^:^.d^.res and to defer costs related to the
environmental ^^^^sdg^^^^^ and ^emedi^^ion costs December 31, is,
reasonable and should be approved. Such deferral authority should be ^in-dted to the ^^^t
and West :F,nd sites and for a. period fin;^^ as set forth beIow. Therefore, Duke --o'houId
^^^^ra^^ly identd^ all costs to be. d^^erred ^^^ a subaccount of Account 182, Oti-ter
Regulatory Asseft, Furthermore, comistent with our decision in thege cases, aiad the facts
presented regarding these types of ^iistor^cal c^sts., s^^ find d-€at Dukp- si-iotr'ld not be
authorized to accrue carrying charges on the deferred ^^ounts.
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Duke also requests authorization to filpan a^s^3i^:ah.on ir^. each ^^xb^;^ro3en^: s;ear to, ,.
update Rider MGP based cin the unr^^^^^re^ balance and related carrying ^harg^s as Of
the prior ^^^eni.bar 31a In light of the fact that the Commission has d^^ermmed herein ffiat-
^uk^ should be aizfhori^,€:d to ^^cover the Pruden^ly ^^^ed ^^^^ of MGP investigation
and remediation for tl-i^^^ two sites, thp- Commission finds Duke's request f-or anntial.
updates to Rider MGP in order tci refA€4c°t the costs for the pz-eced:n^ year is reasonable a-nd
should be approved. Accordingly, the ^onunission finds that, beginning March 31, 2014,
and an or before ^^larch. 31. in each subsequent year, Duke must update Rider ^GP based
on the unxecs^^^^e^d telance, i-ninus a-ny ^arrvixig cl.arges as required previously in this
Order, as of the prior December 31, In the^^ subseqmmt cases wherein Duke will be
txpda^S Rider MGP, Duke shall ^o-a^ ^^e burden of proof +10 s;^ow that the costs incurred
for tl-te previous year were ^rudent,

As we stated ^,-^revioti^ly, recovery of incurred costs should be lirnited to a
reasonable tzmeframc- commencing on January 1, 2008f r"or t-he East End site, and on
January 1, 2009, toL the West End site, and ending at a point in time wher^ ^^i-ned^ation
efforts sh^Wd reasonably be ^^^^^lu^ed, The Ccfrunissinn believes tl-ta^ th^ in-1posi^ion of
^^^t-t a timo-fra^e is, h-^ ^^^orda^ce. y^^h, R.C. Title 49; reasonabl^ an.d. in. the pu^^ic.
and will engure that the ^erned^at-ion will be carried out in a r^spaaiisib1e and €:.^^edffla^^s
manner, so th.at recovery ^tirough Rider ^^GP will be finike, "I'herefore, ixe conclude that
the a^^^^^^^^^ end ^^^ii^ for ^^^^e-ry of ^^ch remediation costs should be 10 years from
the date of the ^ominencem.^^t of the regi-iedaa.ti^n mandate under CERCLA, We. -believe
that, absent exigent circumstances, this 10Wyear tii-tgefraxne fr€^^^^ ^^^ ^eption. of the federal
^^da^^ to the closure of cost recovery is xe,^^onable and necessary in order to protect the
public interest and ensure ihe Company aiid its shareholders are hold accountable.
Having previously c^^^^rn-^in€^d herein the ^^mnien^ement dates for cost recovery, with the
10-yea^ ^^rrnina^on date, we now find that Duke should be ^^^^^^ed to recover
^.-^nidera.tly ia^curred MGP ^emediatioig costs as follows:

(1) East ^^^ ^^tt- - "I'he recovery period i'Or this site Ls January 1, 2008
througEi D^.^em^^^ 31, 2016. We ^^^^rmined, based on the record, that
the CERCLA mandate for this site ;ac-ca^^ ^^^^^^en. in 2006;
therefore, ^li^ ^^minat-^on date should be 10 years from jaaa^arv 1,
2006s However, s'm^^ ^-hc deferral a^thorihY was granted commencing
January 1, 2008, Duke may ^eco^^^ the ^rtidenfly incurred
rernedFation costs from January 1, 2008 ^ough I^er-ember 31, 2016.

(2) West Enci site - Thc". recovery period for this site is January 1.^ ^,0 {^^
through ^^^^^^^^ 31, 2019. We determined, based on the record, that
the ^^^CLA. niandate for tMs site became ^re-valent ir., 2000,f
^^'^^refore, ffie tes-mdnation date ^^^ju^d be 10 years ftom Jarruary 1,
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2009. Wh^lc- the deferral authority was granted commencing January
1, 2008, the CERCLA mandate for this ^sit^ was not p^evalen.t: ^^nt11.
2009, t1erefored Duke may ic-cow^r the prudently incurred re-medxatgoz^
^o-qts from January 1, 2009 through December 31, 2019o

R7. CONCLUSION

-7.3-

ln accordance ivith our coi-icIusions above, the Com^.^ission finds the Stipulation
filed by the parti^=^ is ^^^sona-sIe and should be adopted. The compliance tariffs ff'ted by
Duke sin Apxv] :i3f 2013, conforxn to the provisions of the Stipulation and should br-,
approved. Therefore, Duke should lile fzm=1 tariffs wi_th the Commission consistent wlt}i
t^^^ ^ti-pulati^ii tc) become efxecti.ve o;.E or after the date the final tariffs are filed.

With regard to the litigated MGP issue, the C^^unission finds that Duke has the
stahutory ciblig~t€an, under CERCLA, to reinediate the East and VJ^^^ End sites. ^^ike has
sustained its burdeti t^^ show that the investigation and remediation costs hic^rred at these
sites were a cost of pr^^ ^diiig p-ablic utility service in response to CERCLA, and are
recoverable ^oLigh. Rider V.G:^^ ir, accordance with R.C. 4909.15(A)(4), How^^^^^r ', the
Cor^ rdssxon det^^^^^^e-, that Dtike°s rpauest to r^cover,. the, rosts rol.atr,,d t^? purc^^sed
pa.rcel located west of the East Eiid site, the costs incurred in 2008 for the West End s:tef
aiid aD carrying charges should be denied_

^^on consideration of tl.-ie evidence of record, t^e Commission concludes that D-u^.e
sustained its 'bu-rden to prove, in accordance wittg R.C. 49M.154, that the MCYP
investigation and remediaLiozi costs for the East End site, for the period of January 1, 2008
through December 12, 2OIZ and for the West End site for the period of January 1, 2009
through December 31, 2012, were appropriate and prudent. However, we emphasize that
Duke should confinu^ to ^^e every effort to collect all remedaation costs available under its
insurance poI ciesf as well as pursue ^^^^^ ery of costs from anv third parties ^^^^ may also
be statutorily responsible for the remediation of the N1GF sztes, Accordingly, we conclude
that Duke slioul^ be ^rn-titted to recover the proposed $6218 rzaillicqp less the $2,331,580
for the pu^c-hased parcel., the 2008 costs for the West End site, and all carrving citargesF as
^^t forth in this Order. This amount ^tiould. be recovered consistent with the int^rCia^s
allocation methodology set forth in the Stipulation and the rntrac1^^s allocation should be
on a per bill basis, ^ve!x a five-^^^r amortization perlod, Annually, Duke should file in this
docket the billiieg det-^rrnixaants to ^^ used to deter-mine the number of cuatomers in each
class; the allocated costs within each class should then be applied to custorners on. a per
b-11 basis for the ^^^^^^g year.

A^^o-rdarigly, Duke s1iould provide Staff with a detailed spreadsheet, in a form
requested by Staff, of the $62.8 inMiori costs t.l^ou^h, December 31, 2012, t:^stified to by
^uko witness 'Nats.^.e,n. Tne $62.8 n-diliozi should. bf-, broken down ori a montbly L-pa^^^ and
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separated ixito the actual costs, the purchased pa-rcel amount of $2,331,580f the 21008 costs
for the West End site, and the associated cairvang costs. ^^^e's hou_I.d also fiY^ ^^^^^sed
tariffs reflecting the authorized amount to be included in. Rider MGP for review and
^^^rm,Y^ by the Coxmdssxo.n.

F^igly, the Coy.nmissaon finds that Duke s.^^uld. be authorzzed, pursuant to RZ
4905, 13, to ^ ^ntin.ue to mod^fv its accounting procedures and to defer costs related to the
env:^^^^^erkf.al investigation and ^emediatioii costs beyond December 31, 21012o S-Licl)
deferral authority is findted to the East arkd Va+est End sit^^ and to a period of 10 'Yean,
beginning with the ^ommen^enient a^^ the CERCLA ^esnediadon mandate oi-e the -sites;
therefore, Duke should be permitted to recover the MGP remediation costs ror the East
End site from JanaL^^y 1, 2008 through December 31, 2016, and the W^sil- End site fr^in
Janu.rv 1, 2009 t1hrough Doc+^mber 31, 20-19. ln add^^^ori,,. ^eginidng March I'll, 2014, axxd on
or before Ntar^^ I"ll in ^ach ,;ubsequert ijear, Duke must update Rider MG:P based on the
unrecovered ba.la^ice, r-riinus any carr^rcharges, as required previously iri this ^as
of the Pricsr December 31.

^^^^^^^FAr:

(1) On June 7, 22012, Duke filed a notice of intent to file an
application for an increase in rates. rit ^^^^t appIicafioni Duke
requested a test year of Januaxy 1, 2€312 ^^^ug^ December 31,
2012, and a date certain of March 31, 2012. Bv Commission
Entry issued July 2p ^012p the test year and d^^^ certain were
approved and. certain waivers froii). the standard fdir^^
^^^^^^emen^^ were grag-ated.

(2) Duke's ^^^^^^atioi-. was filed on. July 9, 2012.

(3) ^i August 29; 2012, the Commission issued wa Entry accepting
the application for filing as of July 9s 2012.

(4) On January -1, 201.3F Staff filed its -^^itter, roport of investigation
with the Commission.

(5) Intervention was granted to OCCF Stand, IGS, Kroger,
Chic:n^ati5 OPAE.K CBT, GC.HC, PWC, OMA, and Direct
Energyo

(6) The i-notion for admission pro hac vice filed by Edmund J.
Berger for OCC was granted by Entry isiued D^^em^eux 21,
.:^.'012. T'".^^e motioa-i ^f a^^^^^^ion pro hac vice iil^ by Kay IF'ashoc^
for Duke was granted at the hearing on April 29, 201 3.
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(7) Objections to the Staff Report vvere filed by Duke, IGS, CBT,
P"YIVC, ^^^^, OCC, Kroger, Direc-t Ernergy9 and OPAE on
^^bruarv 4, 2013.

(8) :^otion..^ to strike Duke's objections related to the
recommendations in t,^^^ Staff Report x^^^ding Dtike'^ cost
recoverv for fi-^^^sti^akion. and r^^^^iat^on. of ^ho A^^^^^^^tes
MGP sitw3 were filed by Staff and OCC on February 7, 2013,
and February 19; 201.3, respect:€^^^ly, On ^^^ruar-j 26, 20" -3,,
Dul-^ filed its memorandum contra the moti^^ to strike filed
^^ Staff and OCC.

(9) Local ^:^odic hear.i^.gs were l^.eld €^r^. February f.9Y 2013, I.^
Hamilton, 01-do, Febrttary 20, 2013, in Urd^i-i Tovvnship,
Cincinnati, O^t o; Fe'o^ary '415, 2013, zat ^a^;.^.^^^tc^^^y Ohio; ^i-id
February 28, 2013, in ^^nc-tn_nati, Ohio, Notice of the local.
public hearings was published in accordance with R.C.
4903.083 and proof of such publication was filed on Februarjv
19, 2013, and March 12, 2011

k10) 011 !^^ril 2, 2013, as corrected on April 24, 2013, a Stipulation
was iileds sigit^:d by Duke, Staff, OCC, OPAE, ^^^C,, CBTy
_Kiroger, Direct Energy, and PWC, On April 8 1,2013, ^^ncir:^ti-
ffled a letter in the dockets indicating its su^.-^pos^ for the
Stipulation. On April 22, 2013, IGS filed a letter stat.^g that it
el^,.^^d not to become a signatory party to the Stipulation,
noting that the ^tipula ^on does nok address its 6^sj^.^tia^^^ in the
cases, but ffiat there are means, €^ther thai-i the Stipulation bv
which ats concer^ ca^ ^e addressed.

(11) The evidentiary hearing commenced, as rescheduled, Oil April
29,2013, and concluded on May Z 2011

(12) Initial briefs were filed on June 6, 2013, by Duke, Staff,
^CC,^0PAEf K-rogers  and GC^C/CB1". Reply b-riefs were filed
by Duke, OCC/OPAEy Kroger, GCHC/CBT, and OMA on June
20, 2012, Cofumb,a filed ^^ ^^jn,;5 b, rgpf and an amicpJs .reeplY^
brief, on. June 6,2013, and June 20f 207 .1, respectively.

(13) The value of all of Duke's property t^^^d and useful for t-he
rendition of ef^^^ic- distribution services to c^storners affected
by fbese appIicatioi-ts, determined in accordance with R.C.
^909. 15r i-Q not less than $882,242,442.

n75-



R#4a-diment A
PagQ 76 0€ 8(3

1.2M16^5-GA°AIR, et ala

(114) The ri.^^ent net annual compen^tio.^ of $68,197,;,^4:i. °^^^^^en^
a rate of -ret"ii of 7.73 percent on the- ^,;znsdlcflonal rat'^ ^,se of
W52,^4Z441

(15) A rate- of r€:tam. of T-73 percent is fair and reasonable under the
circurx-tstane^^ presented b;,- these cases and is sufficient to
provide ^^ik^ just c^^^^^^^^ati^^ and return on the value of
DuRe'^ praneft^r used and useful in. furnishing ^^^^^^^
^^sib-ibution services to its cusiamers.

(16) An authorized ^everL^e increase of ze^ro percent will result fi-i a
return of $68,197.,341 Y,^Iiich, when applied to the rate base of
$882,242,442, vie.^ds a rate of rett,^^^ of approximately 7.73
^^^^enL

(17) "f'he. allowable gi-a^^^ annual reY^^nue to wi-dch^Duke is esytiti^^
for purposes of the-se pr^ceediiigs is $384,015f06Z

CON':.•': U`S;,`%:'':S fJF^ .'=^'•..%:a,+..

(1) Duke is a natural gas mmpanyf as defined by R.C, 4905.03, and
a public €^lilityf -as defined by RE. 4905.02, ^mdr as such, is
subject to t^^ jurisdiction of this Ca^mn-^ssion, pursuant to RE,
4905.04, 4905,05' ^iid 4905.06, Revised 'tide,

(2) Duke's application was filed pursuant to, and ^s, Commission.
luts jurisdiction of the appiication. under, d-^^ ^rovision..^ of RZ
49091" 7, 4909J8; and 4909,19 and the applicat^o-n compliLs with
the requirements of these statute&

(3) A Staff investigation was conducted and a ^epoit duly filed and
mailed in accordance esfith R.C. 490U &

(4) Public hearings wer^ noticed and held in compliance with. the
requirements of R.C. 4909.19 and 490303.

(5) With regard to the Stipuiation.p the ultim.ate i^s,.Ie for the
^^ommission°s comid^ration is ^^^^^ether the Stipulation, which
em.b^^^es, considerable ^n-Le and effort by d-Le signatory parties,
^ reasonable and. sh^^^^^ be adopted.

W76_

(6) The Stipulation was the proc^uc-t of serious ^^gahling among
capable, knowledgeable parties, advances the public interest,
and does not violate any importaiit regulatory principles or
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^^acti^e-S. The unopposed Stipulation submitted by the
signatozzy parties is reasonable and should be adopted in fts
enlirdty.

(7) The existing rates and charges for natural gas distribution
service are -suffirient to provide Duke -with. adequate net annual
^^^^^nsatian and return or, its ^^opext^y used and useful in t1ue
pravlsion of nal,"ar^^ gas distribution services.

(8) A rate of z^^tuAn of not moz€: ^^^^^-L T73 percent is fair and
reasonable under thp t^^rcu.^stanrek of flh.ec;e caqe:^ a P.d is
sufficient to m^^vir^^ Duke just compensation and return on its
prope^^ used and useful in the ^^ovisi^i-i of tiat-^ral gas
distrib^tion se:°vices to its cusficmers.

(9) ^uk-c sustained __^^ burden to prove that it .5hr^^ld be authorized
to reca^^^ S62.8 n-dll^on, less tl-te $2,331,580 for the purch^ed
parcel, t.^^^ 2008 costs for the West End site, and all ^^^i-ng
costs, as set forth in tk!B Order, for the ^GP ^nv^sdgation and
^^^^dia'^^on cosfs incurred for the period January 1, 2008
tlirough Der^^bt-r 31, 2012., for the East End site, and January
1, .^^^^ through December 31, 20129 jr^^ the West Eiid site..

(10) Duke should be authorized to continue to defer MGF costs for
^^^^ East and West End sitp-s for a 10-^^ear period, and file
annual updates to Rider M€^^, as set forth in this Order.

Duke should be authorized to w€t1i^raw its current i-a^^^s and
should file ^^na-i r^^^ed tariffs, ronsister^ with t^^ Stipulation,
In addition, Duke sl-iauld file details of the NIGP $62.8 million
actual costs, as testified to by Duke witness Wathen, as directed
in ^^^ Order, as well as, proposed tariffs reflecting ^^e
authorized amount to be included in Rider MC-P for review
and approv-a1.

OR^ER,

It is, thexefore,

MY7.

ORDERED, That Columbia`s, moii.on. for leave to file ^cu^ curiae briefs is granted.
It is, further,

ORDERED, That ^CCs motion for ^dmi^^tra^^^ ^otict, is fien%ed. IL is, fu^ther,
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^^^^RED, Tha^ ^ukes motion to strike ir, granted aii^ any references to the
website ^^curnents is stncken. ^orn. the ^^^ef and reply brief fil^^ bv CCC/OPAF- and
^^sr^garded. It is, ffi.ti: ther,

ORDERED, That the Commissionss dockefi^^g division =inta%n, under ^ea1, ^^^
Ex& 6.1, ID-1 and 1714 filed, under seal, in these ^^r-ket^ on ^^bruaxy 25, 2013f ^d lvlay 14
and 15, 2013, inc^efinitely, ^^til oth^^^^ ordered by the C^^^^^^on, It is, further,

ORDERE'Df That the inter'•.^cutorv appeal filed by ^^^^ 0FA^ is denied a-nd t1-i^
attorney ^^an-dner`s -April 29, ^013 ruling is .^^^^nied. It is, fui~ther,

ORDERED, That OCC"s Febru,^^^,- 19, ^013' motion to. strike two objections t-o the
St;^f R^pwn filed by l^-uke is ^e-iuede It is, further,

ORDERED, 'I'hat the Stivulation filed on Aprl 2, 2013, as ^omctc-d on ^pffl 24,
WEI, is approved in accordance with this ^^^^^^ and Order. It is, further,

ORDERED, That, ^^^ accordance with the St^pulaHot-tf a corEtinuazifan of the wai^^rof
Ohio Adm.Code 4901;1-14 ,g-anted in the ^^^^x Waix,wr Case is approve4. it is, b

^T^^^^^, T^^^.t Duke be a^€tk:^arized ^^s file, in final. form, complete copies of its
tariffs filed oi-i April 15, 2013, consistent with the provisions of the Stipulation and this
Opinion and Order. Duke ^haU file one copy in its TRF doc::^e-t and one copy zin these ^^e
d^^^et,,;, Tlie effective date of the revised t^^^^^^ ^li^^ be a date not earlier than the date
upon which complete, printed copies of the final tariff pages are filed with t^e,
C^mm^ss^on. It is, ^^dler,

ORDE:^E-13, 'Ihat th.e application of Duke for authority recover costs through Rider
MGP is granted to the extent provided in this Opinion and ^rder. It is, further,

ORDERED, That ^uke"s request to file annual updates to Rider ^^P is approved,
subject to the directives in tl-^^ Order. It is, further,

D:E^DEREDr That Duke file the^ details of the ^^P $62.8 nAl^on act.-ual costs, as
t^shfxed to bq^ Duke witness Wathen, as well as proposed tariffs retle.:ting the authorized
amount to ^ ^ncl^ides^ in Rider N4GFa It is, further,

ORDERED, That Duke be authorized to modify its accounting procedures m-id to
defei- costs related to the e^^^^^iunenta.l investigat^^^^ and ^^i-nediation costs described
above3 subject to the ^ondi€i+ansstated herein. It is, further,
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ORDERED, That Duke skial-^ notify %ts, c^^^^^^^^^s of the changes to the tariff via ^il"
messa^^ or b ^.^ insert, or ^^paxate mailing ^rithi^ 30 ^.^gTs of the e;f^t "Ve dr te of the
rev,Lqes^ tariffs. A copy of this customer no-d^^ shall ^^ ^^bs-nztted to ^e C^-rnmissio€^^s
Service Moilitox^ng and ^^^rc^^ert^ Department, ^^liabffity and. Service Analysis
Divisaoi-t, at least 10 days prior to its d^s-tributior to customerso Wt is, further,

ORDERED, That n^^hiitg in this Opinion anti Order shall be binding up:^^ the
Cmnniisszo.-n in any future procee^.ing or investigation involving the justness or
reaso;°aable-n^^^^ of an^._ rate, charge, rule, ^srre^l^.^.on. It is, ^rt^.e^f

ORDERED, That a copy of this Opinion and Order be served. on all parties of
record,

Steven D. Lesser

- -------- ----
M. ^etl-, Trorxaba^ld

CM.TP/vrm

Entered in ^^ ^o-axnal

Asim Z. Haque

Barcy F. NicNeal
Secretary

T.HF PUBLIC UTILITIES ^OMMISSIO^,y OF OHIO
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THE PUBLIC UTILiTi^^^ ^^^^^^^^^^ OF OHIO

fri the Matter of ti-te Appli^ation €s^ Duke )
E:^^^gy Ohio, Inc,r for an In^^ea^e in its ) Case No. "I 2-1685-GA--A^^
Natural Gas ^^tnirut^^n Ra-tes, )

In tl-^^ Matter of t^e Appli^at^^^ of Duke ) Case No, 12-1686aGA-ATA
Energy Oldo, ffic., for Tariff .^^-Provai• )

ir, the Mittem of the Application of Duke )
Energy Ohio, inc^, for Approva^ of an ) Case No. 12x1687MGA-AL,T
Alternative Rate Plan for Gas Distribution )
^ervice^ )

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to Chang^ ) ^^se, No. 1.2w1688eGA-AAM
Accounting Methods. )

D1:1^-KSH':^"'F]NQ OPlNik -)N'('X-"------------
-y

^ ^q4 ^3
^_

z
q. . .^ .

.^^^£^^^^^(^ ^ ^ ^^ ^'.^;^^'E`^.a D, i F^^E^^ t^^^D ,t-^SI^^ Z. H^^^..3II

We respecti'aliy dissent ^roi.^^ our colleagues in this ^as'ee Duke is attempting to obtain
relief tha^ w^ are sim^^^^^ unable to grant as we are limited by the statutory authority Men
to this Comniissi^n under R.C. 4909,15. ^^^^^caUy, Duke is attempting t^r recover the
exp^^^e-, for re-mediation of the subject properties und^r R.C. 4909.15(A)(4)e We decline to
extend the statutory language aaad the established precedent tc) interpret (A)(4) to include
t^^ ^emediation performed by Duke here, that hkf we find th/at the rernediation iR not a
Mcost to the utiiilq of ^en^.^.^ring the public utHity service" as being incurred during ffie test
^^^ and is not a "n^rma^R ^^^rri°^^^^ ^^^en5e. Further, the -pubAic utility senrice at .^s-ue
is distribution service, and ^^^^ has failed to demonstrate the nexiis behv^^et-t the
^^rnedia.tkon ^xpei^^ and i.t,-, distribution ^,-,ervice.

..,_
_^ .

- • _^_:- ..J, ., .r .^- --- ---------- --------- •
^^^^^^ D. LeK-,er Asim Z. Haque

^vrm,

--. ........^ - ^

^,^^ kf ,_,44.,)

BaT: y F. McNea,
.°7e-cretu"6'
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BEFORE

THE PUBLIC UT'ILIT^S C^^^^ISSIO.^ OF OHIO

^ the Matter of the App1icat€on of Duke )
Energy Ohio, Inc., for an Increase 1-n its ) Case No. 12A168^GA-.^^^
Natural Gas ^^stri^ution:^tes. )

In the Matter of the Applicaticm ^^f Duke ) Case No. 12-1686-^^-ATA
En.^rg;y Ohior In^,,, ~:cir Tariff .'.:-p^^val. )

In the -Maqey of the Application of Duke )
Energ)T Ofiior Inc., for App^o-v^^ of an j ^^^e.No. 12a1687»GA-ALT
^^^emat-we Rete PLaii for Gas ^^stribution )
Service. )

In the Matter of the Applicaticm of Duke )
Energy Ohio, Inc., for Approval to ) Case No. 12-1.688aGA-AAM
Change Ac^ou^^g Methc3ds, )

ENTRY ON REHEARING

The ^^mn-sissioli f^iids:

(1) Duk.^ ^^ezgy OMt^, Inc. (Duke or Company)E is a natural gas
company as defined by R.C. 4905,03 and a public utility as
defii-ted by R.C. 4905,02 and, as such, is subject to the
^^urlsdictioA-^ of this Coffm^.,^sion, pursuant to R.C. 4905,0-1f
4905.05, and 49Q5.06,

(2) By Opinion and Order issued November 13, ^013f ^he,
Co^^^s,sion approved the Sfipulador^ and Recommendation
(Stipulation) signed by Duke, ^^af^ the ^^^ ^onsum^^^^
Counsel (OC^.^, Ohio Partners for Affordable Energy
^OPA^, "L"h.^ Greater Cincinnati ^eal.th. Council, Cx^^^^^ati
Bell TeIep^^^^^ ^ompm.yE LI,`, The Krogei Company
(Kroger), ^i-r^^t Energy Business, LLC, and ^^red Energy
Services, LI.C.F and Peo'^^^e Worrkftag Cooperatively, bi.,, As
part of that Stipulation, ^ho-, parties agreed to ^ivigate the
issues related ^o- Dtikexs reaa^^st to recover costs fM ^.-ie
iiiv^sti^^^^on and remediation of iN .manuf^ctu^ed gas ^^an^^
(MG,^s^)e Upon consideration of the record in th^^^ cases, ^ti
its Order, the Commission concluded that: Du:.^.e
appropriately zesp^^^^^ in a proa.^^i-v^ ^armer to
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addressing its obligations to remediate the East and West
End MC-P sites in Ohio; the Comm.i^sior.'s consideration ^if
the ^^^^^ ^ry of the MGP costs is separate a-Lad uidque from
the determination of Lasel. and useful on &,e date certaz^
utilized for d^fii-^ing what w^ be included in base rates for
rate case ptirposesd in light ^^ th^ ez^um^tan^^^
surrouiLd^ii^ t-1h^ two i'YT^^ sites in question ai-i^ the fact that
Duke is wnder a s;at-a.tory inaz-^^^^^ to -rernea^iate the former
TViGP residuals fi°om. the sites, R.C 4909.1^^^^(1) and, the
used and useful standard app1ie^.^ ^o the date certain for rate
base costs is not applicable to the review oiw^^th^ D-a^^
may ^^^o-v^^ ^^^ cosfir, associated with its investigation and
^^^^iied^atioi-t of the MGF sites, there:^om^ ^tx was not necessary
to determine if th^ ^IG:^ sites woWd be considered u.se^.^ anf.^
useful w-ider R.C. 4909.15: and Duke sustained it.9 burden to
prove that i.^ prudently incurred ^GP investigation ar-d
^em^^^^^on costs rclafpd ts^ the ^ites, less ce.^tait: ^^^t,5 and
charaes, and said costs should, in accordance with R.C
49093.15(.^)^4^, be considered co^^^ incurred by Dtike for
ren^enn^ utility ^^i-vice and be. treated as ^^^^^^^ ^^^^^^
during the test f=^^ ^ Therefore, Duke was authorized to
recover $62.8 rnillioria ^^^^ $23 ^^^^ for the purchased
parcel on the East End site, the 2008 costs for f.^e West End
site, and .41 ^^^^^^ ^haiges for both sites, on a per bill
^^sisf over a fiv^-y^^r amortization period. In addition, the
Co^,&sion authorizec.^ Duke to continue to defer such costs
be^o.^d ^Jece^.^^ 31, 20^^.2f li^^.^ such d^e^^ aut^.a^ri^:^.r
to the East and West E-n€^ ^^^^s and to a period of 1_0 years
beginning at the poin^ the circumstances on tfee sites
^.tig^d and Duke's remediation respomitiilities imder the
f^^^at Comprehensive Environmental Response,
Cox^^en^atim and Liability Act of 1980, as amea-tded (42
U,S.C 9601, et seq.) (CERCLA) ^ecaflne prevalent, i.^.9., .^o-r the
Ea^^ End. site from janrta.atv 1E 2008 through De4eniber 51,
21016, and for tl^e W^^^ End site ftornTantiary 1, 2009 ^^^^gi-I
December 31, 2019. ^ina^13r^ the Comnii.^^^^^ ^^^^^^^^ed
that, ^eg;^^^ ^^ch 31, 2014, and ^^ or before -'^^^^rch 31 in
each su^^^ent veaxR Duke niay update Rider MGP based
on the um^a-wered balance, n-dnu,,; a-nv carrying charges, as
of thf-, Prior Decernber 31.

-2,-

(3) R.C. 4903.10 provides that an^^ party who has entered ari
ap^ea^^^^^ in a Co=xdsszon pxoceeding may apply for
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rehea^.^ing with r^^^^^^ to any n^atten ^.-^eter€^^^^ed by the
^onurd^siox^ within 30 days after the entTy of the order upon
ffie jsa= al of the c^nuws5iarL

^^^ On ^er-eixt^^r 13, 2€^1.3r C.^^ke, filed an ap^licatiori for
rehearing of the ^^^^^^on's Na^^^ernb^r 13, 2013 Order
requesting that the Co:€=issi€^^^ ^^^omir^^^ the 10wye^^
t6mefraz^e for the retioverv of ^^^^-s incurred for ^^^
envx^^^^^^^^ ^eme^ia^one stating that s-u^h timefxame is
not supported by fN,, record. Duke argues that the ^-videnc^
it presented demonstrates that ^exi;^^^ity js reqizired to
enable the Cnm^.^anY to accomplish the remediation in an
efficient and reasonable ma^^^^ taking int^+ ^^couiit
num.erou^ ^^^^^r!3 otxtqide of the Company's ^^ntro llf eag.j
co^rdinal-ir:g v4th. third parties and LiterrLal project
coordination. IVId^^ Duke acknowledges the r~^oral^ f or a
rea^^^^^e timeframe, the O.:°d.or did not include anv
provasiort for aa^pr^^g the tirn.efram^ specified th^^eiti.
HaihPevery Duke acRnowl^^^^^ the Cornn-i^^ion's sla.^em ent
in the Order that, 'absen^ exigent circumstances, this 1.0wvear
-tm^iramelas Aea^^^^^^e'.' Thereiore, Da^^ requests the
Commission either revise the 0Tder fc^ ena^.-sle tl-^^ ^^^^^^
to request that the ^^ra^^ be extended, if the need arises
during the remediation efforts, ^^ ^laxify the int-ent of the
ex^^eiit ci€°^^^^ian^^^ language.

(5) On December ^, 2013,. OCC, Kroger, the Ohio
^^^nu^^cturerg` Association, and OP.^E Oo^.̂ atly referred to as
the Consumer Advocates) filed a m ^^oranauni contra
Duke's application for rehearir^g. IriLialI^ ^ ^li^^^ note ^at, in
contravention of the .^^^^iremen^ set forth in R.C. 4903.10,
Duke fails to cite any specific law to support Its ^^lc-gafion.
Furtlierinore, the Consumer Advocates point out that Duke
does ii^^ ^^^ that the Cor^^^^ior^^ ^ta^^n is
unreasonable. According to the ^^n-sumer Advocates, ghr^n
tl^^ ^^^^^s actions, to date, have not been prompt in
^^^^^^^^^g the pollution at- i-he NfGP sites, the ^olrunissioa^
should be circumspect in entertaining any claim of exigency
by Ditke, .Mo^^over, the Co,^suniex Advocates state rka^ the
C^rnmi:^^^^^^ cannot grant Duke`s, request to ^hari^^^^ the
^^dei'^ as the proper wav to further und^^^tan;-ding of
the intent of tl-te Ordp-r is through an application for
^ehearAng,

e121o
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(6) Upon consideration of Duke's .^^^^Eca^^^^ for rehearing and
the responsive ^^^adin& the ^^^^^^on reit^rate-s at-,
determination that it is essential that recovery from.
customers of the costs incurred to remediate the IVIGP sites
be limited to a reasonable ^^^an^^ of 10 years. Initially,
the Comandssior^ notes ^^^^ Duke does not argue against the
10-yeax period; rather, Duke requ.ests, that it be permitted to
^^^k. an ^^^erLsz^^ of the 10Ny^^^ peAod in the fuhxxe: if the
ne^d arises, The Comrdss^^^ h.nd,^ that the Order clearly
provided for such a, request in the event of an exigent
c:^curn,.^^ance, io^^, -ein ev^i-t^ beyond the ^^ntTo1 of the
Company. Therefore, we find that ^^^^^^cati^^ is
unnecessary and Dtikef^ request Aor rehearing oix t1hz;^ ^^sLi^
is without mer9 ^ an^^ ^l-iould be ^^^^ed.

(7) On November 13, 201:ry the Consumer Advocates fifled a
fs^ind application of rehearing of the Cong.miqsion's
November ^ 3.,?0^ 3 Order, ci^yig 13 assi^ents of
Duke filed. a ^^^ioran.ds^^ ^^^tra the Consumer Advocates'
applicatioax zor rehearing ^^ ^^^^^^^z r)r 2013.

(8) In their first assz^^ent of ^^^^^ the Consumer Ad-vacates
state that the Cc=issaon erred when it disregarded Ohio
law, including R.C. 4909,15, and authorized Duke to charge
c€^^^^^^^s for costs that w^re, related to plant th^t was no^i
used and ^sdu^ in the, provz^^^it of natural gas service as of
the date certain established in these ^ast--sr March. 31, 2-012.
Poin^^ out that the C^^^^^ioii is a c€°eabure of statute,
they of-fp-x that R,C. 4909e15(A)(1) sets forth the mandatory
criteria to be ^^^ in the ^^ta^hshment of the v.^^iation of
^^^^^^ property at the date ^ertain ior the p7irpo:^e of settmg
reasonable rates. According to the Consumer Advocates,
there are no exceptions to d-ie applicability of the used and
usef uI ^tandard, and the MGP sites wex°e, not used and ust-.^^^^
in rendering FrabE^c utility service. The Coa^^er
A^^^^at^^ believe the Commission ^^^ablr^hed an exc^^^^^
to the used ^^id useful ^tanda^ d when it recognized the
circumstances 5u^ro^^^in^ the t-^^^ ^^GF sites and th.^ fa^t
that Duke was i.md^^ a statutory mandate. Acknowledging
tb^^ the used and useful standard has no applicak^ihtv to the
c^^terxy-tination. of a. return c^n the ^rvf€rP facilities, the
Con5u.m^.^r A^^^^^a to-, go on- to state that the used and useful
req€^^^^inena for ^^^^ ^^abls.^ti-on of property sffll applies,

-4-
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because expenses ^^^^ia^^^ with property that is not used
and usefti^ cannot be iz^^luded as '^^^^^^^ ^^^^^s and
collected from. customers. They insist the used and useful
standard applies regardless of the fact ^^ Duke is ^^dex a
statx^oyr mandate to ^^^^^^ ^nvir€^^^^^nta{. ^^ediataon. If
there is a m^^^^^^^ under CERCLA to remediate, the ^^^^^hq,--
-ip^^^^^ to the ownerI operator of ^^e MGP sites, not tiie
customers, Moreover, the ^^^um^r Advc^^at^^ argue that,
in applying the princi^-^a^^ of Statutor,y^ construction, R.C.
4309,15 (A)(1) amd (A)(4) s1-€ould be read together and not a^
separate provisicFiis, as applied. by the Coxmnisslon i: its
Order, niev assert ffia^^ because ^l-te two subparts were
enacted at ffic, same time, because varic3as subparts of this
statute ^^^^^eti€:^ each othexf and because of the in^^^^la^ed
subject ^.atter Oa these two pxovzsjon^^, a ^^^^onized
^^adizig of these subparts. is ^^^^^^ed. T'herefoz^^^ thc-
Co.^su^^^ Advocates argue ^^^^^^^^^ ^^oLild be ,;^ante^.
^^caust- Duke f^l'i.ed to meet its burden of proving that the
^^GP €o^^^ are recoverable tesf-yea> expenses under R.C.
4909.15(A)^4) when the c€^^t^ are not associated with plant
that, Lsu^^^ and ^^^eful under RC. 4909.15(A)(1).

(9) In ^^^po^^ to the ^^nsurner Advocates first assignment of
error, D^C,e es^^^ that the Cornn-dssio:^^^ decision is in
compliance sAq^^ ^lit, statutes that provide e^f., necess-a^^
authority. Furthermore, Daz^^ points out that the C€^mumer
Ad€xocate% raise ^^ sarn^ arguments they made previously
and ignoa^ the ^ommisstor.'^ explanation that the ^^^^vant'
law supporting the detiision in these proceedings is R.C.
1909.15(A)My not division (A) 'I). ^^e-wise, Du^.^ argues
that ^^^^ precedent cited by the Consumer Advocates iri
support of #^^ii, notion ffiat R.C. 4909.1. s(A)(1) are
inapplicable and ^^^^vai-it for the C^^^^^on`^
^^n,g5zdeAatia^ of the ^GP costs in these cases. ^^^^ ^^bnd^,,3
that the question before the Cormrdssion relates to an.
^^^inarv and nec:esqaryr ^^^^^^^^ expense and not the
^ec€;very of, or on, capital investment. The Company has ^tot
sought to include any ^^^ ^^^^ investment associated w^^li d-^^
^CP facilities in its rate base, According to Dakf^r costs that
d€. ^^^ relate directly to used and useful capi-tal ii-^^^sLirY.ent;
bt;^T ii^tea€.^ are related to the C^siny^a^b^^^ business viability,
are ^^^qu^^^iv alI.awed and ^^^^udec^ in rate proceedings.
Du^ke notes tLt if '^he. Consumer Advowates' 1^^^ic that orly

-5-
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costs dArectl.y associated wi^h -used and ^^se^^ investment
could be r^co^^^red, then utilities would be precluded from
recovering ^^^ such as, gross n.^:eapts taxes, mitside
cc^nsul tan-ts, outside legal and many other types of costs
that ^^2 utility incurs in the provision of service, which may
not be ^^ociated iv€th any ^^^^^ax used and useful

With regard to the Consumer Advo€:ates' argument that RoC.
4909.15(A)tl) does r-^t provide ^^ exception to the
applicaliil^^y of the used and ^^^^^^ standard, Duke
emphasizes that this provision is not relevant to the
^^^^^^^ion`^ decision, as it is inapplicable and the
Consumer Advocates' arguments are based on the ^^ror€g
stata.ton.^ ^.^roviss-On. The MGP costs are necessary in order
for ti^^ ^^^par-y to stay in bzis€^^^^s and ^^niply -wit:^
current env^onrnentaI Eaws aiid ^egulado^^^; thus, they are
part of providing cuA^ent- senr^^^ and are properly
A^^ovemable.. D:t.ke b;::li^^^5 the General Assembly
x^^^^^^^ ^^^t thereare cos^s to proiri^^^ utility ^^^^^^e thaG
are not n^^^^^^^Uy directly related to used and. useful; thus,
R,C. 4909,15(.K)(4) s^.^^^ifica^^^ prob^ides for recovery of suc^.
costs and does not lxtake recovery contingent on being
associated with the ^^^^^^^^i of rate base. Duke offers that
the M^^^ remediation costs const€tvtp. nonnal and necessary
business ^^emes similar to any other cost of ^emair^^^^ in
con-ipX^ance with Ohio and federal environmental laws,

Ma^^eo^^^^ Duke su^^^ that the Consumer
^^^^^^^^ that ^^^ ^^^ no statutory mandate to remediate
the MGP sites a^-id there is no order kv any environmental
agency to remediate the sites is irrelevant and :^^^tu0^
unsupported on the record in these proceedings. Instead,
Duke': witnesses pro^Ad^^^ abundant expert testimony,
-%-vhich was recounted in the- 0rder, ea pla€-m^^ ^^^
Compatiy`^ ^ia^^^iqF under state and federM law and the
prudency of proceeding p^^^cti`vely to address the liability
undez^ the Ohio Envaxa^.^^^^^l Protection Agency's (^^^^)
voluntary action pr€^bpm

d6-

(10) The Comrnissgons at great ^engt~11S in oi^r Order, surnmara^ed
and ^°ev~^e-vved ^^^ statute, t^-€e applicable precedent, and ^^^
evidence and arguments submitted by ^^^ parties in t€es-e
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^^^s anti concluded that the collection of ffie MGF c^^^
proposed by Duke is separate and urdque froin the
det^rm^nat^orn of used and useful on the date cortain that is
utilized x€^^ ^efinirg what will be- inclu^.ed in base rates for
rate case purposes. Cotit^axy to tl-te a;serb-ions of the
Consumer A^^^catest t^e Commission did not create ar^
exception to &I-^^ used and ^^^^ful standard in R.C.
4909.15^^^(1). Ratbez^ we. fouRd that this divislot-i of the
^^atut^ was not appl;.c^blIe: to our consideration ^z Duke's
li.^opc^^^^ ^^^^^ery of the ^^^P costs, for whzc^ it 1-ia^ been
^ anteci deferral authority, we acknowledged th^ federal
mandate for rernediation of ^,^.^ MGP sites, arid
appropriately considered Duke's request 'un€^^^ the
applicable ^^^ia^^ set forth in R.C. 4909.15(A)(4).
Accordingly, the Consumer Advocates° farst assignment of
error is wi.^^^out merit and ,-,hould bti ^^nk-4.

(11) In their se:.^na assigm-nent of error, the Const:mer
Advocates argue ^hr- Cozzumisss°^^^^ ^hru1^ not have
a-at^^^^^ed Duke to charge custorners fc^^ ^^^ investigation
and remediation ex^.^ense5 that are nc,t costs to d-ie ublzty of
re-n^^rin^ public utility services during the test year, in
violation of RE. 4^,^9.15(A)^^) and (C)CI)e According to the
Consumer Advocates, a cr.ffic-^d con-^^^^^i-it of t^e,
ratemaking formula ir, that ^he, costs must be costs incurred
to render ^^iblic utility swervsce and the u^^^^^^ying property
that rise to the costs must ^e used and useful in
providing service to customers on ttie date certain.

(12) Duke, in response to the Consumer Advocates' ^^ond
assignment of etTor5 subn-its that t^ey c^^^ ^^^^hl cortfu^e
KC. 4909.15(A)(I-) with (A)(4) W support their position that
ord^ expenses associated with ^^^ a-ad useful property are
^ ^^ov^^^^^e b-€^^ ^^^^^^ers. I ^^^ever, Duke points out that
nothing in division (A)(4) .^^ent^^^ the used and u^^hil
r^quixementt rather, (A)(4) refers to the costs to t.^ie utility of
rendering the public utilit;; service for the test Period, wMch
include the costs of ^onrplying with applicable ^aiv. Duke
states that, r-csntrary to U-te asser€iloli& of fine Consumer
Ad.^^^^^^^^ the ^oTrmissio}^ was not confused o^
^i-dsint^rn-^ed abcl.^t the mean,n^ and zii.tent of the applicable
statute&

w7w
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(13) The Consumer A^^ ocates' second ^^^^^ui-ient of erra; is
^vi^ou^ ^ne-rit. As ^^ stated in the Order, the s^eterrriTiative
factor un-der R.C. 4909,15(A)^4^ is whether th.^ ^^P
remediation costs, which were deferred by Du ^:^ and
amortized to expense during the test ^eaxF are ^^sts; incurred
by Duke for rendering utility service, Contrary to the
^pi^^^^ of the Consumer Advocates, ^vnen d^^^^n-uning the
appropriate costs to be included in rates, RC. 4909:15{t^)^1)
and (A)(4) earb. prov€^^ for consbder^^on of particular costs
incurred by a utility. Under their proposal, the Consumer
Advocates would have the ^on= '^^^oz apply the used and
useful standard set forth in provision (A)(1) to (A)(4) as weL,
Ilowever, such an appIicia^on woul^.^ not be appropriate.
Therefore, their request aor ^^ea^ing of ^^^^ determination
^^^^^^ be ^^^^ed.

(14) Com-az^^^^ Advocates, in 4^^^^ ^^^^d assignment of errna,
assert the ConuTt.esszoa erred ^v authorizing Duke to c1ialge
citstom^^^ for ^^GF'ex^^^^^^ t-liat are tiot a nt:.zrnal recurring
expenses, in, violation of Ohio ^awr including R^C.
4909,15(A)(4), In addition, they ^ubn-dt that, even though ^^^p-
Cammiss1on has stated ^^ the ^GP ^emed^adon costs are
business costs, not all costs incurred by a ^.^u^^^c utility are
cuxTent or recoverable from customaxst -.^^^^ ^ha^^^^^^^
^^raributions, and px^^^otia^^^^l and imtitutioxal a€^^^rtis-ing.
Classifying the costs as business costs does -n€^^ ^^vercome the
fact that the costs did not provide a direct and primary
benefit to Duke's ctirrent customers, according to the
Consumer Advocates.

(15) In ^^^^o-n.^e to the Con^ume Advocates' diirdassignmen€ of
^rr^^^^ Duke notes that, despite their a^^n-ipts to add ^^^^
words k-o RC. 4909,15(A)(4)t this p^^vNaon. does not ^on^^^^
the terms "nornial" or 'recurrzngA^ in the context u,,;ec^ by the
i^^^rvenors. Therefore, ^^r.- is ^.-^^ legal requirement that the
expense be noiTnal orre^.^urrang in order to zx- recoverable
from customers. In asiditio.^^ Duke s€^bmit^ that ^e MGP
costs provade, a d^^^^l and primary benefit to customers,
P€:aanting out that the Company provided evidence
supporting the legal mi^ regulatory requirements ^^ta'^ed to
t.^e, need to ^i-ivestagate and rernediate the sites in order to be
compliant with state and federal ^aAY, and to ^^^^^^^- human
health and khe environmez€t. Lik^wise, as the sites a^^ntaz^

-8-
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ongoing regulated operations, the Company ^stabhshedf on
the record, the need to ensure that its employees are
pAotected_ fu^^eT notin.g that the sites are used to provide
affordable, rea'ablef and. safe utility services to c^^^omers.
Rernedia^ion allows the sites to coritii-iue tM^ ^^^^^^^
sexvice f while p^^^ecfim^ the Company's en-tp^^^ ^^^ and
cu^tomers. Thus, Duke asserta the Corna^^^^^^^ recognized
that the underlying property that gave ^^^^ to ^^^^ costs was
currently used ^nd useful in providing service to ^^^^rn^^s
and, therefaret consfitutes costs to the utility of rendering the
publicutili^^ service required by R,C, 490915(A)(4).

(16) With regaid to the tl-drd a^^ignrnenL of error by ffi^
^o-ii^umer Advocates, the ^^^^^^^on fuRg reviewed a,,nd
addres,wd du^ issue in the Order, There is n^F doubt that the
^^^^^diation costs were a ^^^^sai-I cost of doing business by
Duke in response to CF-RCLA; It is also undisputed that
such ^^^ed;ation provi€.^^s direct ^^^efi^ to society, ti-i^
Company a-n^ its em ^4^^y^^ee^, ^x^.d the envir^3.ent,
Therefore, we find that the ^^nsu^.^r Advocates' third
assignment of error is without ni^^^.t and should bc- d^nied.

(17) In their fourth a^^igimient of error, the Consumer Advocates
^ontp-nd the Commission ^hould. not h:^^ ^ authorized Duke
to chaxge for MGP expenses that are not expenses for Duke's
utility distribution service, in violation of law, zn^^^^^iig R.C:,
4%9.15. The Consan-ter Advocates ^^^^^^ that Duke ^^iled tro
s^^^^^ its burden of proving that there is a nexus betvveen the
N^^^ inv^stigatio.n and ^^^^ediation costs and the provision
of natural gas service.

(18) Duke responds to the Consumer Advocates' fourth
^signxnent of er:rs^r noting the argument that there ^.-aust ^.^e a
^exus between t1^^ MGP costs and the provision of ^^^^^
gas service is ^^ntra--rV to the plain words of the statute.
While RC, 4909,^ X.^^(1) directs the ^onuna^^ion to
d^^^^^^ the valuation as of the date ^^^^^in of the property
of ^lio public utility used ar^^^ ^^^^^^ in rendering pubIic
utility senr^^e,, d-^^ sites tip^^ wl-dch tl-te MGP sites are
located are used and useful in rendering public utiIity,
services. I-lowever$ according to Dukei it is iiiDt nec^^sary to
demonstrate any nexus in order .^o-r the C€^^^^^^io^ to fiaid

w9M
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that the ^nv^s Ligation and ^en-iediatlon ^^^^^^es are normal
and n^^^^sarv bu.^i^^^^ expenses.

(19) InxUaIlyF the Ca^^^sion no^^^ that it is evident that
^^^ctures^ gas wa^ ^rovl^ed. to customers tIrougl).
facx^ities on. the sI^e-Q and the MG.^ ^^^^s are part of ^^^
Corra^^anyfs =ent gas distribution operations. Upon
considering Duke's x^quest to recover the associated MGF
^em^^iati.o-n costs for the ^^^^s and applying the standard
under R.C 4909,15(A)(4),, thf- Commission dEx^^^ntined that
the best evidence of record supports ^uke'^ cl^ni that the
remediation costs were a cost of -omovz^^^^ utility ^^^^^ic^ and
a n^^^^^^^ cost of domig business as a public utility,
Thw^^fozet the Consumer A^^^cates' axpAitent that there is
rio nexus ^.^etweeTa the romer^^ation ^^^^^ ^iid the Company's
provision of natural gas ^^n.-w^^ is without merit and. their
fourth. assignment of ^^^^^ should ^^ ^erded.

(201 The fifth as^^^ap-nt of error es^.-^oused by -,he ConsuT-ner
Advocates L-^ that the Comn-^-ssaoz^^ failed to comply with the
requirements of R.C, 490109 that specific findings of facts
and written op.^^^^ must be supported by the record
evidence. They contend the record (igtl not support the
Cormiussi^.4n5s order that., the used and useful standard
under R.C. ^901,9,^^(A,)(1) is not applicable; the LL?^GP
B^^.yes^ga^,on and reme^.I^^on costs were costs of rendering
public utility service under R.C. 4909.15(A)(4), and t^^^ strict
Ilaba^^^fo^ Duke under CERCLA means Duke customers
^^oti.^^ be resp6-insible for ^^^ ^^g tl-ie MGI^ ^^^^^^^. The
^.:amumer Advocates acknowledge that Duke faces strict
habffit^s for ^enied"aating co^^^arnmatxa^n, at the ^^GP sites
under CERCL^- h^^^ever^ they state that Duke i^ not under
an order Lf-roni any court or environmental agency to do so
and, ^^ea^.^., I^ ^ oluntaril^f undertaking the r^^edgation
actions at the ^.'^.CI^ shes: F^rthery the Consumer Advocates
submit the C^mmx^sion, has zo# specified the e-xact
circumstances retie;I upon ^^ ^^^^^^^ the decision that DtiI^.^
gnay ^ei^ov^^ the -NIGI' costs.

In response to ^^^^ Consumer Advocates' fIftk^ ^^^^^^ent of
erro;^, Duke sai.hn^^^ ^^f their arg;€.^men.^s a-re illogical and
unsupportable. First, Duke maintains the Co^.^Issior{^
Order clearI^ ai-t^ unequivocally supports the prudent

NI.0-



*.ftchment 8
Page 11 o€ 27

12,,1685-GA-AIR, et al.

decision made by the C^m-panyF under ap}^Ecable state and
federal law, to mvestigat^ and remediate the MGP sites.
Dt^e. offers that Duke witn^^s Margolis provided testimony
expIairdng. ttie legal and rd:gulatox^ ^^^^^^^ents. related t•^.̂
the hability under state and ^ed^a.1 law; the application of
CERCLA, noting that. it establishes strict liability for 3ites
that contain hazardous substances, w^ch applies ta cur^en^
owners and opemt^rE; of such sites; the advantages for
^^agi-ng the investigation ^id ^emed.iation. of th.e sites
under tl-^^ ^^^; and the risks the ^^^^^^^ is under f -or
:hdrd-^^ ^awsults, Duke poias^ out that no other paxty
presented evid^iice on thc- record to the contrary. Du^^e.
notes that, whEe tl^e C^^ ^^^^ Advocates may d^sa,^ee,
with the Carr.z-rdssion':^ Order, the-re is ria lack of support ^
the Order for the Conunisslon`s decision. Secc,-L^.^,^ Duke
a^s,erts that tb.-I Consumer Advocates 1^^orTectly a^surne that
tl-ee Commissaonss statutory reliance is necessarily tied to, the
legal and regulatory envi^^^^^ental req€.il^eme^nt. To the
contrary, ^^^e the Conunissiard correct^^ ^^ogmzed the
legal mandates imposed on the Company tay ^^^^^^ly wifn
the law, the- Commission found that the costs co€ld be
^^^o-,s^^^^ ^ ^^rn^al and necess^^ business ^xpexisess Eve.n
if t^e Cc^inpany was under a iora-nal leg&E. ni^ndafie, as
espoused bv the Consumer Advocates, the nature of the
costs ^ould,56,11 be the same and ^^^e costs would constitute
normal aiid necessary business ^^^^^e-s- ^.^n^. would not 1.^^
subject to a determination with regard to the used and usefxil
standard^

Duke notes that it is -undlspn^^ed that tho- MCP sites L;er%p^^
ut-flity customers by providing ^nu-factured gag and that
'the sites currently serve u-tlhl^ customers. According to
Duke, the Order ^^^op., izea^, with. ample support, that the
^emed.s.atiotk costs ^^ a necessary cost of doing ^usi^^^^^ as a
public -ut.1.^^ and are proper costs borne by customers.
Duk-e states thatT while tl-t^ ^^nsurn^r Advocates
acknowledge that C.^RCLA. is ^^^^^^oble and establishes
strict liability, their implication th-at complying with tl-ie law
is volui-^^y and the customers shotild not be ^^^ui-red to
pay for the :^^med1a.tion fa^.s b^,:.artse the -recoAd in these
ca^ws esta^lisl-;.es that the remediation is x:a voluz^^ry. Duke
contends it is incorrect to argue that compliance with the 3^.w
and prot:er-tion c-}f human health :.^€^.d the envi^om-nent"  ort a
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P^^dent9 ^^oact€ veF and cost-effective ba .sisy is voluntary.
1"heA^^^ity for the,5e sites wa..^ not volunta^ a-nd the need
to investigate and ^^^^^^^^ ^^^^ caused by changii-^g
cz^^^^^^t-ic^s at the sites., ^uka: opines that the ^.:^^^u-mer
.^^^^mates' argame^^ is akin to arguing that, ^^u-se the
Company, ^atfier than the customers, has the o^.^l^gata^^ to
pay ^axesF the tax e.^^erise should be excluded from ^^^^^^

(4) Upon consideration of the ^^^^^^^r Advocates' fffth
^^^iggrr,.^ent of error, the Cornnussion hr-d-, that it is without
m erih. A review of our 79»page Order reveals, that th^
^^tmns^^^on da^^^enfl^ reviewed and considered all of the
^^^^ma^^^^^ ^^brnzfted on the r^cond :s these cases, The
^^nsume-r Advocates' afleg^^on that we did not W fafth
our findings and conclusions, and ^^ecxfv the exact
cfrc.^^^^an.cps -we. .reI.^^^ on to ^^^^^ort the decision, Ls ^^^^^lv
u^oundec^, -ih^ Consumer Advocates sin-aply do not a^^ep-
with the Comn-iission"s review of the facts and the
conclusions expounded upon in the, Order; thex^^^^^ they
chose to i^^^^e the breadth- of the evidence supporting the
vJ.^^niate conclusion in these cases. Accordingly, we find that
their fifth assigrane-nt of error should be denied.

(23) In their s€xLI-E ^^iogffnent of error, the C^^umer Advocates
argue the ^^^^^^on erred by making the remedy for
Duke'^ ^^^^l ution of the MGP sites the financial responszb.^^^ty
of the customers instead of Duke.°^ responsibility. The
Com-Limer Advocates stibmit that, prior to t_.^^CLA, Ohio
General and Local Acts Section 6925 (Jan. 6, 1996) (Section
6925^ prohibited du^ping into any rivers, lakes, ponds, or
stzrewns; thff assert that, with the ^^^^ion of Duke's MG.^^
sites along the 0h^o River, this law would have applied to
those sites, Therefore, the Con..^urner Advocates contend the
MGP costs s.^^^^^ be viewed as costs to iernedy Duke's
^^li^ati^^^ ^iid^^ Ohio law ^;h^t existed. at the time th^ plant^
were ^^^^ahngand. thep-sMuhorn was

(24) Duke Ir°^^^onds to the Cs^^^um^^ Advocates' sixth
assignment of error, noting that this was d-re same argument
n^^^^ in the reply b^^^^s and it is fundamentally flawed and
^^^elevant. According to Duke, CERCLA ^^^ogses Sb°k°t,
liabi1^^^^ un owners a^-La^ operators to clean up con^^ini.^.rtted
sites; however, Section 6925 was a nuisance stahIte that
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prc^^^^^^ed ira.^^ntional. acts of throwing or depositing coal
dirt, coal slack, coal screenings, or coal refuse fr^^ gas
works upon ^x into any ^vfzs, ^^^es,F ponds, or strearais. The
Consumer Advocates f^ed to provide any evidence €br3. ^l-te
record that Du^,e would have ar-y ha^^^^^y under ^^^^^
6925 or qmt Section 60,25 would ^a-ve obligated the
Company to rer^ed^^^^ the sztes.

(25) The Commission a,^^^ ^l-ia^ Section 6925 is, irrelevant aiid
inapplicable to our consideration of the facts as -V,,re apply the
ratemaking statutes to the circumstances presented inth^^^
cases. It ^g undi^p^^^^ ^tha^ CERCLA ci^^ligatw^ Duke to
in^^sidg,^^^ ^^^i remediate the MG1' sites w-id that such
^^^^^^^^oris are clearly not vol^antary on Duke's part, Ir<
response to the corar^enc^^^^^t of the ^hanged
s:ixcumo^^^s at the East and West End sites, the record
reflects 11-:at Duke pr^oactitie?^.r addressed the situations by
er^g-agin,^ the Ohio. EPA's VAP. While the VAP enables
Duke to ^sc-ertai-n t-lie a^propria^^, methodology for
responding to the C^RCL A mandate, to say that Duke's
actions were volut^tary and not mandated by law, the record
^^tlects that such an assertion is incorrect. Moreover, the
record before us supports our conclu^^^n ffiat the costs that
ha-,,Pe been incurred and deferred- are costs that were
^ticu^ed in. the rerider^^^ of utility service, Thus, i.t is
appropriate for the Commr^^ion to consider Duke's rNuest
for recovery of any prudently incurred ^^^^ investigation
and x^^ed^ation c^^^ under R,C. 4909.15(A)(4)^
Accordingly, the ^^rrunissaon con^^^^^^ that ^^r-, C^ns-urner
Advocates' sixth ^^^igna^^en^ of error is without ^^^^^t and
should be ^^ed.

(26) The seventh assignment of error subn-dtted by the Consumer
Advocates states- that the Commission Perre.^ ^^ finding that
Duke met itsburden of proof to show that it was necessary
to spend approximately $55.5 mal..lz^n in ^^^ ^^^^^^ation
costs to meet the capplicab1^ standards and to PrGtect ^^^mm
health and the ^nv^^^^ment. According to t1he C^^msurner
.^^vocatesr ^^^ch a finding was u,^ea^onabier urdawfulf an^.^
against the mai-ixfest weight ^ of the ^^iderce.y citing seven
areas of ca-n^^in,
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(27) Duke responds that ffie r€^cor^.-^,, ivh^^ considered as a whole,
C^^erArh^Inlingly SUPPOM tl-^^ ^ommlssior^s determination
that tl^^ expenses w^^ ^.^rudent}.y ^^^^^^^^& Duke as-qert^
^l-Lat it ^^^^^^ed in a comprehensive assessment of its legal
HabiX^^ ^^^^ duty to clean up the sites, and exercised ^-
depthy prudent, and reasonable management of the
ii-ivest^^^^^^^ an^ ^ ^^ediation of t.he sites. The
^^^^^^^on^^ Order expla:^ in agreat det-ail its x-i-alysis of
the facts and ax^^en^^ presented in th^^e cas 0--s. According
to Duke, the Consumer Advocates' argument with respect to
the Cct^^^^^^onf s f^ding that Duke met t.h^ ^^^^^r, of proof
boils d^-v%m to a disagreement of the wc^ght the Conirrussia^^
accow ^^^ to the evidence that it considered. Each of the
Consumer 1^ dvocates' arguments are mexi^^^^^ and ignore
the evidence presented in this case and considered by tl-^^
^^^^^^^^^^

(28) ^ie seven ^^^^^ of concern cited by the Consumer
:^dvoc.^te^ irz their seventh assignment o:: exror and D-U:ke'^
^^^^on^^^ to each. are as ^^^^ows:

(a) The ^^^^^^r Advocates state Duke failed. to
prodta+^e a single ^^-rit^en ^^port documenting,
or witness testifying, as to ^ule's detailed
consid^ra^^ii of altem,^^^^ ^eme+^^al aptio^
m-id th^i-r associated costs.

Duke responds that this ^^^^^^^^ is a ^ed
herring and is based on the false p^eniise that a
written drcurnent is required for the Company
to meet its evidentiary burdeatF noting that the
Co^^^^^r Advocates have failed to cite a
statute, regulation, or otl-ter auth^^^^ re^^^^^
such a ^ocument. This arguxn^^^ is at odds
i-yith the, Co^^urdssiun`s role to consider the
totality of t^ e-iddences not just documentary
^^idc-nce, ^^^^o-vexy the ^ec^rd, is replete with
^^n-ipetent and rr^^ible, evidence ffiat the
^ornpany°s p.^^^^^s was both com^^^^^^ive
and ^^^sonablep and t^.t it did ^^^^^^r
remedial ^^^ons, be.,:,t practices, feasibility,
ccp^^ctabilthY^ safety, prior experi^siceY and
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10ng-^i^^m and short--^rm impacts, as well ;,;:,
costs.

(b) The Ccsn^u-mex Advocates maRxitain that
Duke's mere consideration of remediation
alternatives and in^^^ ^^ati€^^ of various
^ng^neexin,^ a-r-A ^^tutional control measures,
independent of a detaiied analysis of far less
co;^tky ^^rned^ation alternatives, does not make
D,ike`^ environmental remediation pla_^
^^^^or^a^^e and prudent.

Duke submits th^^, while ^^CC wi^^^s
C=^.-^be:l suggested other approach^^ that he
speculated. ^^ouId be appropriate, he had no
experience with and had no4 worked under the
Ohio VAR However, the ^^^rw1-a^ln-tino,
evidence in tl-ie record indicates that the
approaches offered bv Dr, Campbell would not
meet applicable VA^ ^tandards. In contrast,
Duke offered testimony by witnesses that are
both fanii^^^r -vy itk^ the MGP sites and have
^^^erti-se with regard to the Ohio VAP,

(c) The Consumer Advocates aver that Duke's use
of the Ohio ^PA'^ VAP, which does not spe:ify
or prescribe ren-iedia3. options, was not a
sufficient basis to find that Dtake'^ selected
remediation -."^ reasonable and ^rudento

Duke m.a-infi^^ that 1he use of 01-.io's VAP is
evidence of prudence, contending that the fact
that the VA^ is ^^^foxmaii€;e•-based^ rather than
prescriptive, in no way z^^^^ ^ the
re^^orlah1eriess or prudence of the P^ogramo
While the VAP does not mandate how the
appIica^lo- standards are met, achieving those
applicable starEd^^^^ while following the
requirements of the VAP is evidence of
prudence.

-15w
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^^^laceds as the witness adn-dtwd he had not
independently assessedF or p^.^ed out, the
alternative remedial op^^^^^ available to Du:^^
or the reasonableness and prudence of those
alt^rnative remp-6iaI options for reducing the
costs. Mr, Fiore`s €^^^^rrninat^^^ that Dul-e°^
^e mediat^^^ ^a.5 reasonable and prud^^^
la^ke-c^ an- appzt^^^^^tp- basis or tn^^ ^^^dology.

Duke responds ffi^^ the Consumer Advocates
n-'as.^^^^^^ the Company's evidence and the
crz^m-^Ssjon`s (-Xderr offering that fhe
Cona^.^any did not exclusively rely on D-Lr^e
wit,ess FAore`s tes:imorrv, T.^^ ^om^^^y also

3

presented 6,i^^tantia1 ^^sti^.^.^nyp from other
,,vi^^^^^s to establish the reasonableness and
^.^^ud^-nce of the Cun^^anys s^en±fication and
assessment of remedial op€io'iis, However,
Duke ^itness Fiore's offered to
s^^^onstratet^ that the remedial actions chosen
by the Company ^^^^^^ Co^^sis^ent with 'otho.r
MGP cleanups, reasonable wid-dn ffi^
framework of the V,,'^,^^ and would meet the
VAP requiremNnts, His test°:mat^y also
reflected that ^^^^ options put forth by OC^
^^ould not meet tiie VAP standards.

(e) The Cor^umc-r Advocates main^^ that the
Cc^^^^^ion relied on the fact that Duke's
•Nxp^^^ witnesses were su^jec-t to discovery, as
well as extensive cr€^^s-,ex^nation; -wi^^^^^^
^^^n=ing whether their ^pirdon regara^^iig the
prudence of Duke's e;^^^^(iituxe c^^ ^5-55
nifllion in ^^^ ^^^^r, were reasonable, when
their opinions lacked ^oun^^^^^^ and did. not
'itand up to crossMexasn^^^^on.

Duke states that ^^^ ^o---^,.^ur^er Advocates fail
to articulate how the ^ompany'sA-Anesses didv
not stand up t-3 crossmexaminationa rather, they
m^rely e^^resE, their opiidon '^^^ts the Tr^spvnses
on. cross were poor. A^^^^^-Ing to Duke, the
Commission's aonclusia-n th^^ ^uk-e'^
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^-An^^^^ presented ample information to
support a finding of pra^enr:^ was supported
by substantial ^^idence.

(t^ The Consumer Advocates a..^^^^ that the
Css^^^^lon audiori^ed $55o5 rni^^^oin in
charges when Duke is required bv law to
r^^ruze charges to ^^^^^^^^^^ ane, O^^
produced ar.^ontra^ic^ed evidence of a $7c1
aullzon ^GP re.a^ed^^-don alternative that
would algo m^^^ applicable standards,

According to Duke, yhere was no reason to
^l-talleiige the estimated costs of the ^^^^^^ative
suggestcd by OCC. ^^causse it clearly r-hd not
m oet ^^^ ^^^shol^ ^^^^^ei^.^en^ that the
^^rnedy meet ^^^p- applicable VA" ^tand;^rdq
and o#^er appropria^e factors,

(g) The Consumer .^^voca#^^ ^^sp-rt the
^o=zdssic^^ disregarded €-l-^^ evidence that
ex^avatsn.^ to two feet ^iid then applying a
s^^^ar-e cap would ^^^^ met applicable
standards and p-rcif^^^^^^ ^^an. health and the
enviror^ent across the MGP sites, rather than
^^^ 20 to 40 feet ^^^^^^ excavated kv Duke,
^^^icii resulted in greater costs. The
Conuxngssion improperly disregarded ^^^^^^iice
that excavation below ^^ feet was not
neces:^ary to protect ^oe-Kersy Y^.^ thev could
have been protected through an appropriate
^oil ^^^^^t-nent plan. Puxtheri the
^^^^^^^^ ignored ^^ ^^^^^^ that
groundwater remedza-tion^ beyond inst€tatio.^i
and ^^^gin^ering coTitrois, ar^d rfio-f-diorzng, was
not necessary,

Duzk^ responds that, contrary I-o t1-t^ ^^^^^^^ons,
by Lhe Consumer Advocates, the ^ormTdsszon
did not disregard OCC witness Campbell's
^^^^^^^^ed alternative; in fact, the ^^^de^ ^^ea^lv
indicates that the ^o=^^^^on. co^^^^re^
these ^^^ggf-stions, However, the ^ox='ssaon

^^ ^ .
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found that, a^i-aa^e Duke's experts, the
inten,eno.^ ^^^^^^s did not lia^^e the in.4^^pthf
^^sffiand kno^^^ed^ of ^e. MGP sites, While
the ^^nstu-iier ^d-v^^^tes may disagree with
the iveight the ^ommi^^^^^-i ac^^rded-. OCC
%ritra^^^ Ca^^^^llr^ ^stim^^lyE they cannot
claim the Connnaiss$on failc-d to consider the
testimony.

(29) The C^nuni^^^^^ iin^^ that the seventh assignment of emr
set fo^^ by the ^^^i imer Advocates is 'MAhout merit. As
we stated ^^^^iotisIy: wHe the Coki..^^^^r Advocates'
sul:bmd^ that i--.^^ Co^^^^on`s{ ^^^lusio,^s in these cases are
against the manifest weight of the evidence, what they are
really 5ay ^^^ is that they do -ixc^^ agree with the
Ca€r.a,ssion`s rataoi.ate and iLm^^^ findings ^ild5 therefore,
the Commission should rea:^^^ider !r,s decisiona T^^^^ iF, no
dispute that t.T^e burden to proof that t^e, Coa^any`s
expenditure of funds for the remedia;^^^ of the M^^ sites is
on Duke. At ^^^ hearing, Duke presen.^ed. sM credible expert
witnes;^es-r ^vhr^^^ subject matter. ^xper^^e ranige^.^ frarn
managing the:^^^ediatios^ ^rth^ ^GP sites in question to an
Ohio EPA ^ertified. p^^fe^^^^^^^ reviewing Dtike's
.^emed^ad-on for compliance with the ^^^ EPXs VAP, as
well as o^^^er legalE ^^^^iro^.^a^^ta19 rate ^^^^ementr and
gas field operations professionals. The Commission is i-tot,
in any way, s^^scoui:tin,^ the expertise of the witnesses
presented by the inten7ening parties in these cases, onc, of
Whichf ^^^ ^^^^^^^ ^^^^^^e1jp. is a leamed
ccpnsu^^^ and professaona.s., However, it is th^
^^^^^^^ti'^ responsibility to review the totality of the
e-v^^en^^ presented in these cases and determine whether
Duke sustained its burd^^ to prove the prudenc°y of the costs
expended ^li^ far on the :^^^GP ^em^^^adc^^. Tl^^ bWk of our
79apage Order thoroughly r^^^^^^^d and analyzed the facts
and argv:^en^^ presented ^y all pa^^^^ in these cases.
Ultimately, we found that Duke presented the best credible
evidence supporting a ^indift^ ^^^^^^ ^iti^ severai exceptions,
its expenditures were reasonable and prudent. Having
^^^ ^ev,>ed the CcFnsumer Advocates' ^even areas of ^oncerr,
in this assigtmien-k or error and itie respora^iv^ pleading, we
find that ¢h^^ have rir^^ raised anything new that was not
already dtorou;^ldy considered in our Orcier. Accozditigtyf
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we find that the C^^Lsum^r Adva^cates' ^p-venth assignment
of ^rnar ^hoizld be denied.

(30) In their eighth assignment of error, t1^e Consumer Advocates
assext 1-k^t the Coaimdssion erred by applying a standard
wl-d,h discounted the -w^ighy p1acea' on the ^esti^^ny of
intervenor experts, favar^^ Duke's w^^^s-qes, and createc.^ a
presumption that Duke's actic>^i-q were ^^rudeA^t In.
coi,;tra^^er:^^^^ of ^recedents Th^^^ assert that Duke could not
meet iLs burden of proof without having perforir^ed, or
p4esan^ed, an analysis of ^emediatia^ ^^^^r-nattives. ^^
^^^^umer ,^dvacafi;s contend that the Commission sl^d^^^^
the burden of proof to opposing piarti^^ to show less costly
^em^^ia^on alternatives. According to the Consumer
Advocates, OCC witness Campbell is an ^nv^^iim^nta:
engineer w-^.^^ ^^^ ^ew5 and addresses xrarYy ^g federal and
state regulations throughout his work, and b.e. provided a
detailed estimate of a ^^me^iation, al^^^^^^^e I-onsa^^ent wath.
the VAPrequirer^ents. The ^^^su^^r Advocates ^.-iote that
riefth^^ Ohlo law nor the Ohio Rules of Evidence 1.inz.^.t the
ability & ^^pneers ao testify Ih expert Witn^^^^^ because
tht:^ lack a s^^^^cation or license as an Ohio registered
professional engineer. n^^ assert that there was no
^^^^^^tive reason tc, ig.noTe Dr. CamVoell`^ testimony, as he
had the qualifications to offer the opinion and the ^^stimos.^y
that he provided was not c+^i-itrac^^^^ed '#^y any -wifne^^^
^^^^o-ver3 the ^ong=^r Advoca^e-s submit that Duke
witness Fiore, whose testimony the CommA^sion. relied on to
support a finding of prudency, had no more firsthand
kiiowledge of the selection of the ^ernea^^ation €^^^^onsfs^^ the
MGP ^^^e-q than did ^^^ witness ^^^^^lL

(31) Duke responds to Llie- Cs^^^^^te-Y Advocates' eighth
assignment of error contending that the t€:^^o'.ny offered by
OCC Y^^^^s C^t.^^^l was anp^^suas:ve, Conversely,
^^^ke. provided witnesses that testified ^^ to. the ^^baustive
history of the ^^^^^^; fl^^ ^^^^^ of ffi^ Company's liability
and the piudence of its e,^^oi-ts to address its legal liability in
a costa^^^ctiue ax^^ efficient manner; she ^^ed
by the Company to remediate the sites and the ^cti^^ns,

overseeing and managing the site ^ernedpation, Duke notes

q9¢

required 4-) coayiply with the ^^^^^icaNe, sta:^^^^rd:^ w-ldc-r the
VAP; and ^^^ ^ecisx^.̂ x;rInakalig employed by Duke in
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that the hi^tory of the sites was not rebutted a.a-id ^^o party
disagreed that ^li^^^ ^^ liability attached to remediation of the
sites. Moreover, Duke a^^^^ that OCC wi@ness .ampbell
does not have the experience w-iffi the VAIf other than that
heread the regulations ag-id looked at the 0I-d€s EPA website.
Duk-e opines ^hat while Dr. Campbell ^^ be a reputable
^^^ reliable consultant in cer#^^^^ matters, he 'cAPas zxot
ade^.^ua^^lv quazff^ed tt) offer art opA^^^n with ^^^,'p^^^ to ^^^^
OW^ VA:^, the remediation of the MGP sites, or the
Com^.^^n ' y°s decisions. Ti-titsr ^^^^^ ^^^^^^s that the record
abtmd^nflgf support.^ the Comrnissior°^ Order.

^ ^2s Upon consideration of the eighth assignment of error
^lairn^d by ene Consumer Advocates, the ^^=d^^^on fzi-td.^
that ;^ is without mexit. Again we en phasiz-^ the diligence of
o€^^ review and the fact that we ^udi: iou^^y consi;:^^r,--d the
^^stirnor.y of all bof-l-i fra^^^^ the Company and ti^^
i-Titervenors. Cor^tran^ to the urdounded al^^^atiozis'LIV the
Consumer Ac^^ oca^^^^ there was no pres:^ptiort that
Duke's actions were prudent and the burden of proof was hn.
no way ^^^ed to the oppo^ing, paxties> The ^^mm^^^ion
painstakingly considered ^i-te #^^ah^y of the record e-M^^e
and ^o-a^^ that ^^^e, presented. credible and convincing
support to sustain its burden of proot- INIM-e the Consumer
Advocates would prefer that we found othenwase â they have
presented nothing new that was not already ^^^^^^^^d and
wo^^ld warrant n-a^ ^^^^^ of our welln^^una^^d c^^^lu^^on. in
t1hese c^sc-8- Accordingly, the eighth as^igra°{ent of error
s.^^^ld be s^^^ed.

(33) The C.^^^ ^mer Adv^^^^e,,^, in their ninth a^sigi^ent of error,
believe the Commission erred by finding that Duke ixia^^ a
^eas,o=uible and prudent ^^^^^^oii to iiive,^^ga^^ an.d
remediaW the East E"n^ site due to the changes in t^te. use of
the property and adjaceiit prop+^^esi, -v^7.^^^ the chang-es in
use ^^^ not ^^ave occurxedf ^^^ ^^^ ^^^e.s, decision tosell, a
portion (if the site. ^^reov ey, tlaev note that ^tike"^ ^ctiom
to selI. the parcel and to grant a use easement ive:^e not utilit-,v
activibes, and Duke should hav^ known that its actions
would ^^^^^y the need to ^eme-l.iate, The Consumer
Advocates believe tii^ sale of the western parcel on t-he East
^^ site was designed to ^^i-tefkt Duke"s sha.^e-holdens. They
rnaintain the sale gha^^^d have disqualified Duke, from
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charging customers for any costs of ^emed^at^^^a r^'su^^ing,
froin the sate'^ change in use.

(34) In response ti.s their ninth assig=ent of erroK6 ^ukv states
that the need to ^^^^^tigate and remediate the East End ^^^
^^^^ ^^^ ^^ot t-iggered by Duke's decision to selL a ^^i-tion of
the site and the Consumer Advocates' assertion ^^^ ^l-i^
^^^^^^ is neither supported by ^^^^ law or the record.
Rather, the decision to remediate the ^^st End ^^^^ was
necessitated ^^ a change in the use at and adjacent ^ to the
property, Mc;v^o-,,,ery the C^^umex Advocates ignore the
fact that Duke's 1.^^ifify follows the ^GP waste maten^^s
and as not tied -,oI^^^ to ^vvne^^^^ and operadWn of t:^^
^^^^ert.y.

(35) ^e Commission finds that the Consumer Advocates'
conjecture pertaining to the sale of the parcel west of the
East End site and d-te effect of suc^.^ sale ozx the
^om-mencement of the need to remediate th^. site is based
on any ie4ridence presented on the record in these cases, "Ln
actuality, the record re^^^^^ ^t ffie property soAd by Duke
represents ^rl^^ a small portion of the averall nane-ac^^
^^chased paxcelr ^^ it was referred to in Cqe Order.
^^^^^ver^ recognizing that the record did -not dz^^^^^^^^
between the small portion Enat- had been sold by DlikeF
which had ^^er. associated with the ^^^GPs, and the
^^a-index of the rdneQacre purchased parcel that had not
been related to the ^^P-qF the Commission denied Ehike6s.
request to include the approximately $2.3 ^^on associated
with the purchased parcel an the MGP ^^^^^ to be recovered
in these cases. ^^e-reforeF we c^nr-lzzde tl^^ the Consumer
Adv^^te-s' ninth a^^^gmuerit of error is without merit and
should be derded,

In their tentli. assignment of error, the Co^.,.^um^r Advocates
cI^^n-k the^ Commission failed to comply with R.C, 4^^^,19f
which required the Staff Report to include a ^.^.^^erm an^^on
of the prudence of Duke's M^^ investigation and
remediation cc^stsc I^tead, f-ine Con^^.i^sion accepted ^taff s
decision not to investigate the ne^^^^^^ and scope of tl#e
rem.et^^ahon work, Derfor-med by Du1-.e-; as well a.^ ^taff"s
acceptance of the ^pmwn of Duke's Ohio EPA ^^^^iffied
professional, r^^^^rdlA^ to the Consumer Advocates, an

w°^^.w
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outside ^^^^ltant could have been ^i.Ted by Staff to review
the pi^^ency ^^^ the amts. The Consumer Advocates,
further, infer that the ^^^^^^^^^^ deferred to Duke's expert
wi^^^^ on ^^ prudence of the: ^^^^ed^ati€^n activities; tlz-Las<
providing Du^^ a presumption ^ff pra^^ence.

(37) ^^ response ^^ the Consumer Advocates' tenth a^^^gmnent of
error, Du^^ ^^^^^^ that, while R.C. 4909,19 reqt;.^^^^ the
Commission investigate ^^^ facts set forth ^^ the ^^^^^^^ ^^
application, it does not provide anyY further requirements
,w^th respect to how the in^ ^^^ ^atir^^ is ^^ be conducted;
rathexc the General ^^^^^^ly deferred to 1^e Corm-id^^ionfs
discretion -and judgment in terrns of ra#^rnakang. According
to Duke: based upon the ^^ ^den^^,wl-da:.h Irefle;.fed opposing
positions, the ^omrriission invoked As judgment and
expertise 9n concluding that the reme:^^ati^^i costs were a
it^^^^^^^^ ex^^^^ associated with Che provisioyi of ^^^^^^
service xi€^,, but loa a ^^^^^^^ exception, were prudently and
r^^^onabiu ^ct^;^^^^d bv Duke, In. so doing, Duke notees that
the ^orm-x^^^^^^ re-j€^^ed the findings of Staff, ^hdch the
Commission is at liberty tcF do.

(38) The Consumer Advocates' tenth assignment of error is
without MeTat. C^^-itrary to ahe alI^^atiom of the Consumer
Ad-vccatesf ^^^^^ thorough,y ^nv^stigated. aiid opined oTi the
costs associated -with ^^^ investigation aiid remediation
e.^f-€^rt^ at Duke's MGP ^ite-9. ^i-v^^ Staff's ^.^^^^^^^on i;i. these
cases regarding recovery of the N4GP e:^^^^^^^, there was no
i-^eed for Staff to review the scope of the rernediatio^ work,
as advocated by the Consumer Ad^^^^^^^^ and there is no
requirement, ^^^hez ^.^. the statute or in th.c° regulations, that
Staf-f must investigate a-nd present its po^ltio,-n oi-k the
prtxdency of such c^s^s. The Consumer Advocates'
argument ^t the Commission. d'^^^^ed its d^^^^on on the
prudency of the ^^sb, a.nc=ed for the MGP ^^^^^^^^^^^^^^ to
Duk-s.-, witnesy, is uzt^^^nd^^, As poiiited out ntmlee^^^^
times by tl-ie Consumer Advocates and ackZiow^^^^^^ by
^^ke, and Staff in these proceedings, tl-ie burden of proof is
oit Duke to show the pradency of the MGr r€^^ediat€c^^
expen^.^.ftures. As evidenced by our thorough and dt-ta^^ed
^ocountz^^ in ^u-r Order of the ^ac^ and a^ gunne;^-; ^
presented by all parties, we weighed the ^^ ^^^iice and ^.^^^ed
our ^^nd.-usions regarding p^^encv on the best ^^^^e.-nee of

w22
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record, M^e was no presumption of prudence for Duke;
rather, as the record re.^^^^^, Duke ^^^^^^^d c^^di^ltkr
substantiated evidence that -%,v^^ specific to the M:GP sites in
question to support its assertion of prudency. Accordingly,
we find that the Consumer Adv^ca^^^ ^^-iith ass-ignmenfi of
^^^^^ should be ^^^^^ed.

(39) T"n^ ^^eventh assignment of error set forth by the Consumer
Advocates is that the Co^.^nissa0.a^ erred in finding t^^^ Duke
has taken reasonable and prtident action to pursue ^^covt-xy
of z^^^^^^gat-0on a.-nd remediation costs ftom other potentially
resy^onsibl^ third ^a,- ti^s e-nd ins-urera. The Co ^,.^unler
Advocates niainta:n the ^^^rm-ds:^^on sh6uld ex^^'l-ne Duke's
cc?^^^^^iob-t efforts ^-na future ^^^^ed^^^ and should address
tiie ^.^-^^ence of D^.e'^ efforts to collect such amounts at
that fime.

(40) Duke ^^^^onals to the Consumer Advocates' eIev^^^^tl^
^^szig= ent of e.^°rz^.! pointing out that the evidence x^efieci^
^ha^ Duke i^, ptirsuing other means of f^nd^^^^ the costs of
the LN+^^ ^en-i^^^^^^n and the Company accepts ^^e
Co=^ssion`^ expectation that it pursue the^^ sources of
^unding. Al^^^^^^^ the ^oxm-nission can ascertain in a future
proceeding whether Duke is f-Li^^^^^^ its ^ommitment to
seek third°^^^^ funding for the, cleanup, there is ^^^ ^^^^^ik^
basis to ^ellay Duke's recovery cAf costs that have been and
will cont^nu^ to be incurred.

(41) The ^crnmission ^^ti^^ that the Consumer A^^^^^tes'
eleventh E^g,;i^^^rd of error is without merit and should be
de,nied. As provided Ln our Order, it is the CoriLunission°^
expectation that Duke w.1^ ^^^^ every ef;.a^^^ to recoup
^en^^ia^^^ costs from all associated ^l-ii€^^ par^^^^., artd the
Conuni5sion wi^ iitordL^^ this process ^^^^^ly. Moreover,
the Coxmu^^^on will, at its discret^^nx zrd-tiate a review of
Duke's ^^^^^ to recover third-party funding for the
r^iuediation costs.

(42) In their twelfth a^^ip-iment of error, the Consumer
Adv^^^^es. offer that the Corun^^sion. shotild not h^^^^
authorized Duke tc5 co'de^^ tli.^ dele7^red ^^^ costs from
customers ovea an unreasonably ghork five^^ear period, The
^^^^^^^^ ^^^^^ca^e^^ supported a longer 1.0ryyees

a^^M
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amordzation peiiodE whz^ they continue tci advocate for,
arg-uang ^^ ^^p- longer ^eriod. will m_i.^^^^^ the rate impacts
on cu^^omers. T^ey argue the Co^^^^^ior°s ultir.a^^^ denial
of ^tikes s request to recover carqing charges further
su^sports a longer ^.r^o^,^.^^sn pe^.od because the
^^^^^^^^ should ^^^ some responsibility and the
ultimate rate burden on customers should be ^^^^^ed.

^^^ In response to the twelfth assignment of error, ^^^e argues
the Comrrd--5sgon`s decision to allow amortization over a ^iv^^
^^^^ ^^io^ is reasonably balanced and the Co^^umer
Advocates did not offer a substantial basis for a longer
p^^^n- d. Duke notes that C...C;s witnesses did ab-ree #^iat, ^
three years was thc, ^^^ial expected period between rate
,-^a•5es, then ^^^^e years w^s, a rea^ona^^e tirneframe for
recave-rv and, in d^^erniiniiig the appropriate amortization
period, it is rea^omabae to cons:der Ifie ai-nount and age oA the
deferral, the a-n^^^^ation of a^.^.ditzomal deferrals, and the
^^^^^^m-ity of the next rate case. Moreover, Duke points out
that, despite advocating for a ^^^^^eir amortization period.
^^^^d on ^^^ concept of -rate sk^^ck the Consumer Advocate
^vitn^^^^^ did iL^t aa-^aly.^^ or A^earch the rate impacts that
^oWd result from differing proposed amortization periods.
Finally, Duke asserts the ConuTd^^^on's decision to deny
recovery of aii^ ca^^^^ ^^^^^s ndt^ga^^^ against a longer
amortization period. Moving to a 10ay^ar period unfairly
sld^s, more of the burden to Du-ke, according to t -h^
Company.

(44) The record reflects proposed periods for amortization
ranging from ^^^ ^^^ three mid ten years. The. ^^munissi€^^
considered the -arga.me.-.^ regarding ^^ ^ssme provided by
each of the parties^ Based on our ^^^em7d.aation that the
record supports Duke's recovery of ^ome. of the costs
associated with the M^^^^ remediation, ^^^ ^onunission
be^^ev^^ the fi^^^^ear amortization ^^^ou appropriately
weighs the interests of all .part€es. Accordingly, we conclude
that the twelfth assignment of error by the Consumex
Advocates slnould be denied.

_24_

^^^^ 'kn thei-r thirteenth asv^^^^ent of error, the ^onsurneA
Advocates state that ^^^kp- sl-aould not have been authorized
to collect from customers ^^^e INIG:^ ^^^^^ incurred after
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D^^embe,r 31, 2012, ^ ough a rzder. '^^y assert the
Conuni-s6iony^ grant of authority to D^ak^ to defer ^iid
rec^iver ^^iture costs through RadFr MGP is contrary to the
Staff Repoxtr which Duke did not object to, as weI? as the
Stipulation, which requires Duke to file a subsequent rate
case to collect expenses after December 31^ 20122. Therefore,
4l-^e- C^^^urner Advocates state that oiiiy those MGd costs
that are found to meet legal and r€^la^or.-y requir^^en^
that were da^^erTed before ^^en-ib^^ 31, 2012, should ^.^e the
subject currently being ^^^idere^.-^. .^o-r ^ecovez°;r rr^in,
custo,rneys.

(46) Duke, in resports.; to tilLe C^^^ume-r Adv^cates'
assignment of error, tmintaY^^ thdt the gra.i-tt of deferral
a^couna^g authority is well w-it^iin the broad authority
gan^^^ to the C^^s-qioii under R.C. 49^.̂ 5.13. D^u.:^e ass-eris
that, ^ivert the evidence of record, the Coznmis^^on^^
deciszon S^ authorize continual deferral authority was
reasonable.

(47) The Commission ^il-I^.^S i^o merit in the thArteen.t.h a^^^^ent
of error offered !^y the Co^..^u:^er Advo:ateg. 14F^ agree that
KC. 4905.13 empowers the Commission to grant Duke's
request for continued deferral authority ^tl-dn the context
of these c^^e,& However, as noted in our Order,
a;^th€^^^^^^io-n to permit the Company t;.) make the necessary
^^^^un^in,^ adja^stinent to reflect the deferral is in no way a
ruling on the prudency of the costs yet to be reviewed. Since
we have determined in these cases that Duke s1-t^uld be
permitted tcF recover the pru^^^^^ ^^^^^^ costs of the
^^^ investigation and remediation, it follows that Duke
should be aud-iorized. to update Rider ^^^^ on an ara-tual
basis based m the established 10wyear ttm.^ftames mandated
for the East and ^^^^t End sites. Accordingly, we conclude
that the Consuzn^r Advocatesy ffiir^^^^th as:^ignmei-it of error
should be denied.

It is, therefore,

»^25w

^^DEIMD, That the app^^^^^^^i-is for rehearing filed by Duke and the Consumer
Advocates be de.^ed. It is, .fu^ t'her,
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OR^ERFDY That a copy of ^^^ Entry at-t Reh^^iTi^ be ^p-rves^ upon all parties ok
record,

THF PUBLIC UMMITIES COKM^^^^^ OF OHIO

T^^^ ^Siii: h!exy Cxai^nw-i/-

n D. Lesser'ke{Yer

M. ^^^^ ^ ^ornbolt^

^^^^^^^^

^^^^^^^ in the ^^^^^al

0 8 2M4

^^^^^ ^^^b-X

^^^im Z. H^^^^

^^^^y R. McNeaJ
sec^^tary
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^^^^^^

THE PUBLIC UTTLiT.^^^ ^ OM^^^^^^^^ OF ^^^(-,)

In the Matter of the.A^^^ication of Duke )
Energy Ohio, Inc_, for an Increa,se u-, ats- ) CaseNo. 12w1.685--GA- A.^^
Natural Gas Distribution Ra.^e-,. )

I^ the Matter of the Application of Duke ) Casf-2 Nci. 12-1686wG:^-ATA
Energy Ohio, ffic., for Tariff Apprcval. )

in the Matter of the Applica^^^^i of Duke )
Energy Ohio, Iitc.F for Approval ^^ an ) Case No. 12-1687WGA-A ;.^T
Af#ex:^ati^v'e Rate Plan for ^^^ ^^stribultion )

t^ the Matter of the Appl.^^ ation of Duke )
Energy ^liiof ^^ic., forApp.^ova^ to Change ) Case No. 12-1688MG,^-AA;t^^
Accounting Methods. )

DISSENTING ^PI^^^^^^ OF
^^^^^^^^^ON^^S SI'E%TN . D. LES...̂ ^R ArTJ .^IM ^ 1LA..QUE,

We again di,^sent from the majority upon rehearing of ^^ case. Dul^ Energy OMO;
Inc. ("Duke") seeks to recover ^nv^^^iun^ntaI remediation expenses from cox^uni^^^ based
upon the ^^ata^o^ry language set forth a^i R.C. 4909.15 (A)(4), As Duke should not recover
under ^stabIiahed precedent a^te^refing R.C. 490915 (A)(4), and since tJ°^^^^ have a^^^^
^^e and again that they do not seek recovery under 4909.15 (A)(J), then Du^e should not be
able ft) yecc^verit^ ^^qti^^^ e^i^^^^nrnental remediation ex^e^^es.

/vrm

Enterp-d in th^ Jounwl

s 1014
--

,^"^d'^^

Asirn Z. Haque

^^rry P. McN^^^
C-^wE $A3y,
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^^^ of ^^ Ohio ^onsu#^ers" Cotl^^^l YourResrdeastga! Uta^^o Cwaumer^^^ocaie
., ^

Feâ^^^ 208 ,^^^^

Barcy F. ^^^^^^ ^^^^^^^
Public Udlitaes Commission of Ohio
180 East Br^ad Stmt9 ^ ^ ^ ^oor
Columbus, Ohio 43215„3793

Re: In the Matter of the Applicasion of Duke Energy Ohio, Inc,, for an laicrease in ^^s N^^^iral Gas
D¢str^^^ioa Rates, Case No. 12n1685-GAaALRf et al,

Dear Ms. ^^^^^^^

Without waiving or conceding any arguments ^iikt mspect to the notice provision in R.C. 4901.16,
the t^^^^e of the Ohio Consumers' Counsel ("OCC°') notifies the Public Utilities Commission of
Ohio ("PUCOro`) of its intent to request that the Supreme Court of Ohio stay the PUCO's Novern#er
13, 2013 Opinion and Ordea- C°Ordernp)s January 8, 2014 Entry on Rehearing ("Rehearing Entry") and
the February 19,2014 Entry C6^^^^y"), That PUCO decision authorizes Duke Energy Oh€o, lnc.
C'Dukex) to collect $55 million ^ ^^stomer^ for ^^^imnmenb1 investigation and mmedaat^on
costs associated with the cleanup of two former manufactured gas plant sites of Dukea

The ^^ intends to request, on or after February 26, 2014, that ^^ Supreme Court of Ohio stay the
PUCO's Order, Entry on Rehead^^ and Enby pending the outcome of OCC's appeal. Please
consider this letter to be ^ notice required by R.C. 4903.16a

^

Y ^
Assi rat Consumers' Counsel

LS/pjm

cc: Parties of Record
Hearing Examiners

----------------
10 wa fto ftm I& Fka caqusft& ONO 4MISy305

1694) 4W4%74 ^61Q-0x1975 ^^^ wm pd=oag
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Ohio Partners for Affordable Eneri
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k^^ ^^
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^^o L^
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C.&C.d PM Cou*

TWY ,^acobs
W.S.03 C ' Adian

Km KimM
&MrACW*D6P&tWrd0^
Dwmbpmw

amy GOW
IMPACT C^^u¢ak'y fadion

DrM C.^
^xwu" O&^& counsel

S. ^^^-

March 11, 2014

Ber^y F, McNeaiq Secmtery

Pubiic UfiiFdes Commission of Ohio
1SO East ^^d Vtrwat, I 101 Roor
Columbus, Ohio 43215

231 ^^ ^^^^ ^t
R0. Elax '^^^

^^^^^ OH 45839-1793
419. 426.SM-)

Fax 419 425.8=
wwoftpaa1^emmv

Re: In the Matter of the Application of Duke Energy Ohio, Inc., for ^^
lncmse In Its Natural Gas ^^stfibutJon Ratesy Case Nos, 12-1585-GAA
A6R, at ai.

Dear Ms. i+dtcraieai.

Without waiving or conceding any arguments ^ithrespect to the nobee
provWon in R.C. 4903.16, Ohio Pa-tners for Affordabie Energy ("OPAEfi',^
hereby notffles the Pubiic Uflli^^ ^ommhsion of Ohio ("PUCO") of its
Intent to request that the Supreme Court of Ohio stay the PUCOtls
November 13, 2013, Opinion arad Orderr January 8, 2014 Entry on
Rehearing, and February 19, 2014 ^^^ ^^ ^uthodze Duke Energy
Ohio, Inc., to coiIed $55 m(iW^ ^ customers for enAr^^^ntai
€^^^^^^ton and mediation costs assodated with the deanup of two
foamer Duke manufactured gas plant site&

OPAE intends to a^quest9 on or after March 14, 2014, that the Supreme
Court of Ohio stay those PUCO ^^^^s and Order pending the outcome
of OPAE°^ ^^peaI. Please consider this iefter to be the ^^fice required by
R.C. 4903,16.

Sincerely,

wCoileeMiw. Mooney
Coileen L. ^^^y
Atiomey for Ohio Partners for Affbrdabie Energy

CC. ^^^^^^ ^ Record
Heari^g Examinam
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Sora-, ^x: pPi esiddl,td^tWeautAmrewMas:a, f4a:€:}r,rnb

'Im'denz
,#F 3£ Fa.fqs1Y

March 11, 2014

Barcy F. McNeal, Secretary
^ublir, Utilkies Commission of Ohirs
"^ SO East Broad Street, I 1gh Floor
Columbusp Ohio 43215-3793

Re: In the Matter of the Application of Duke Energy ^^^^^ lric, for an Increase in its
Natural Gas D%^ttibudota Rates, Case No, 12-1685-GA-AIR, at a!,

Dear Ms. McNeal:

Without waiving or conceding any arguments wfth respect to the notice provision in R.C.
49q3a16A the Ohio ^^^^acturerss Association (OMA) notifies the Public Utilifies
Commission of Ohlo (dtPUCO°` or'^^^^^^^^ion") of Its intent to request that the Supreme
Court of Ohio stay the PUCO`s November 138 2013 Opinion and Order ("C3.rder)b January 8,
2014 Entry on Rehearing (^^ehearing Entry')4 and the Febr^ary 19, 2014 Entry ('Entry),
That PUCO decision authorizes Duke Energy Ohio, Inc, (p6Duke") to colIect $55 million from
customers for environmental lnvestigafion and remediation costs associated wfth the
cleanup of Mo former manufactured gas plant (WOP") sites of Duke.

The OMA b-dends to request, on or after Momh 14, 2014, that the Supreme Court of Ohio
stay that PUCO Order and Entry pending the outcome of OMAes and Ohio Consumers°
Counsel°s joint appeal. Please consider this Ietterto bethe notice required by R.C.
4903.16.

Sincerely,

?V&A&"-
Robert A. Brundratt
a4ttomey for Ohio Manufacturers' Association

cc: Parties of Record
Hearing Examiners

33 N. 6s.g°, 5:,, 6th floor Pharae-6 14 24 5 •. . , . TeOl Frm W-6,52-446! nr-110ohlom#g.som
Lolumbus. Uhlo 43215 3W5 Fax; f:'4-2)A- %')'2 WWW.OHK2R+§FG,COM
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CARPENTER LIPPS & LELAND LLP

to&f N83RYB'G 2.RSf.4,LA
SBJdb^ ^04^
C,r9C&GO. 4LL:PdO46 W&tb£
TE0.,IMPi'€8NS: W2-: 777-4200

102YA CQNEtiECTBC;kr AVENtJC Rd9r.
fa0.s2tE GE823o

WlxNH9N4S8ZW. @Bc agg58als S411'

TEB.£Wkd!?NE t$02:' 355-Mo3S

Barey F. McNeaIy Secretary
Publir, l.ltilities Commlssion of Ohio
1 80 East Broad Streetz l l '4 Floor
Ca^lumbusa Ohio 4321 5=3793

Re

ATTORW^ EYS AT LAW

280 PLAZDa, SUfT^ 1300

280 +463RTFi k9Eo§E STREE'q'

COi..£.f eEMi3S, 0htEo 4s29°.^

WWW wAAPEEd"B'F.Rb dPPS.^0M

March 11, 2014

RqBHZp"fi aafmc-r ?du%agft.

(5 td) 3654 t24
bajko@swpenflerlappa.com

In the a^^^ler ^^ ^^^ Ap,pfiea t^^^ ^^^^^ Energy Ohio, Inc, for an 1ncrease in its
Afaturat Gas Distribution Rale.s, Case No. 12m1685-CAaA1R, et aI.

Dear Ms, M^^eal:

Wltt^out waiving or conceding an^ ^^gunients with ^spect to the notice ^mvision in
Section 4903.16, &^ov^^ Code„ The Kroger Company ("K.rss^eef) hereby notif^^s the Public Utilities
Commassaon of Ohio ^tCornmgssRod) o,fats intent to request that the Supreme Court of Ohio stay the
Commissia^^^s Novemkex 13, 2013 Opinion and Order and Januaryr 8, 2014 Entry on Rehearing that
authorize Duke Energy Ohio, lnce C'D€ake°^ to collect $55 million from customers for environmental
investigation and remediation costs associated vath the cleanup of two former manufactured go plant
sites of Duke.

Kroger lntendi to request, on or after March 14, 2€114e that the ^^^^^ Court of Ohio
stay ffic abovemref^rcn^^d Commission ord^s pending the outcome of Kroger's ap}^eal< Please
consider this letter to be the notice required by Section 4903.16, Revased ^o&

Sincerely,
,^.-...

14^
W. BOj a

Attogiaev f^r The Kmg^^ Company

^o Parties of Record
Hearing Examiners
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